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Maryland  Court  of  Appeals — April  7,  1915. 
125  Md.  600;  94  Atl.  322. 


Streets     And     HlgliwAyt     —     RelfttiTe 
Blglitt  of  Pvblio  and  Alnitter. 

Ordinarily,  the  public  has  only  an  ease- 
ment of  passage  in  a  highway  and  its  inci- 
dents, and  the  ownership  of  the  soil  is  vested 
in  the  abutting  owner,  but  his  rights  are  sub- 
ordinate to  those  of  the  public. 

Trees  and  Timber  —  Control  of  Sbade 
Trees  hj  Forestry  Board. 

Under  its  police  power,  the  state  may  make 
regulations  to  promote  public  safety  oii  the 
highroad;  hence  Laws  1914,  c.  824,  giving  the 
state  board  of  forestry  authority  to  plant 
roadside  trees  and  to  regulate  the  cutting 
and  trimming  of  them,  is  valid. 

[See  note  at  end  of  this  case.] 


Laws  1914,  e.  824,  delegating  to  the  state 
board  of  forestry  the  power  to  ftx  the  charges 
for  inspection  of  roadside  trees  to  determine 
the  conditions  under  which  permits  for  cut- 
ting and  trimming  them  shall  be  issued,  is 
not  invalid;  there  being  no  constitutional 
prohibition  against  the  delegation  of  such  a 
function  to  a  board  or  commission. 

[See  note  at  end  of  this  case.] 


It  will  be  presumed  that  the  state  board  of 
forestry  to  which  the  power  to  fix  fees  for 
inspecting  roadside  trees  before  licensing  cut* 
ting  and  trimming  them  was  delegated,  by 
Laws  1914,  c.  824,  will  be  exercised  fairly 
and  justly. 

[See  note  at  end  of  this  case.] 

Same. 

Every  person  holds  his  property  subject  to 
the  police  power;  hence  Laws  1914,  c.  824, 
Add.  Cas.  1917A. — 1. 


giving  the  state  board  of  forestry  control 
over  roadside  trees  and  prescribing  the  con- 
ditions upon  which  they  may  be  cut  and 
trimmed,  is  not  invalid  as  a  deprivation  of 
property  without  due  process  of  law. 
[See  note  at  end  of  this  case.] 

Same. 

Nor  is  such  act  invalid  as  authorizing  the 
taking  of  private  property  for  a  public  pur- 
pose without  compensation;  no  property 
rights  being  divestoi. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City:  Amblis,  Judge. 

Action  for  injunction.  Chesapeake  and  Po- 
tomac Telephone  Company  of  Baltimore  City, 
plaintiff,  and  Phillips  Lee  Goldsborough  et  al., 
constituting  State  Board  of  Forestry  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Shirley  Carter  and  Bernard  Cwrter  d  Sons 
for  appellant. 
Edgar  Allan  Poe  for  appellees. 

[668]  Ubneb,  J. — It  is  provided  by  the  Act 
of  1914,  Chapter  824,  that  the  ''State  Board 
of  Forestry  shall,  in  addition  to  the  powers 
[669]  heretofore  granted  it,  have  the  power 
to  plant  trees  along  the  roadsides,  to  make 
all  rules  and  regulations  governing  their 
planting,  to  care  for  and  protect  all  roadside 
trees  of  this  State,  and  to  establish  one  or 
more  State  Forest  Nurseries  for  the  propaga- 
tion of  trees  for  such  roadside  planting.'' 
The  Act  defines  roadside  trees  to  mean  ''all 
trees  planted  by  the  Forest  Wardens,  or  exist- 
ing trees  three  inches  or  more  in  diameter 
measured  two  feet  from  the  ground  that  may 
be  growing  within  the  right  of  way  of  any 
public  road  or  between  the  curb  lines  and 
property  lines  of  any  street  in  an  incorporated 
town  in  this  State."  After  other  provisions, 
not  necessary  to  be  noted,  it  is  enacted  that 
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the  ''State  Forester  may,  in  his  discretion, 
.  .  .  plant,  care  for  and  protect  roadside 
trees  and  pay  for  such  work  out  of  any  un- 
expended balance"  of  the  funds  appropriated 
for  the  purposes  of  the  Act,  "provided,  how- 
ever, that  no  trees  shall  be  planted  under  the 
provisions  of  the  foregoing  sections  without 
the  consent  and  approval  of  the  ownec  of  the 
land  on  which  they  are  planted."  The  statute 
further  provides  that:  "Any  person  or  per- 
sons who  may  desire  to  cut  down  or  trim  any 
roadside  tree  shall  make  application  to  the 
State  Board  of  Forestry  for  a  permits  Any 
person  or  persons  who  shall  cut  dawn,  trim, 
mutilate  or  in  any  manner  injure  any  road- 
side tree,  except  in  an  emergency  as  herein- 
after provided  for,  without  the  permission  of 
the  State  Board  of  Forestry,  or  its  duly  au- 
Uiorized  representative,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
punishable  by  a  fine  of  not  less  than  $5.00  or 
more  than  $50.00  for  each  offense."  There 
is  a  provision  that  for  the  services  of  the 
State  Forester  "in  examining  conditions  when 
permits  are  applied  for  under"  the  clause 
we  have  quoted,  and  for  "issuing  permits, 
and  supervising  the  work  authorized  by  such 
permits,  he  shall  be  paid  by  the  person  or 
corporation  applying  for  the  permit,"  and 
that  the  rates  to  be  so  paid  shall  be  deter- 
mined by  the  State  Board  of  Forestry. 

The  bill  of  complaint  in  this  case  was  filed 
by  the  Chesapeake  and  Potomac  Telephone 
Company  of  Baltimore  City.  [670]  It  alleges 
that  under  the  powers  conferred  upon  it  by 
law,  the  company  has  constructed  and  now 
maintains  and  opetates  telephone  lines  con- 
sisting of  poles  and  wires,  and  their  neces- 
sary fixtures,  upon  and  along  the  margins  of 
public  highways  in  nearly  all  the  counties, 
and  elsewhere,  in  the  State,  but  that,  as  the 
right  thus  granted  by  law  could  affect  only 
the  easement  of  the  public  in  the  highways, 
it  was  necessary  for  the  company  to  acquire 
by  purchase  from  the  owners  of  the  fee  in  the 
land  occupied  by  such  highways  the  right  and 
easement  to  construct  and  maintain  its  poles, 
wires  and  fixtures  in  the  margins  thereof, 
and  the  further  right  to  trim  or  cut  the 
branches  of  trees  there  growing,  which  were 
the  property  of  the  owners  of  the  fee,  in 
order  to  keep  the  branches  from  coming  in 
contact  with  the  wires,  as  it  would  other- 
wise be  impossible  for  the  company  to  operate 
its  system  efficiently,  for  the  reason  that  such 
contact  results  in  the  current  of  electricity 
on  the  wires  being  deflected  to  the  ground, 
whereby  the  utility  of  the  lines  is  seriously 
impaired.  The  averment  is  then  made  that 
among  the  numerous  owners  of  the  fee  in 
lands  lying  within  the  margins  of  highways, 
and  of  the  trees  growing  thereon,  from  whom 
the  company  had  purcliased  the  necessary 
rights    and    easements    previously    specified, 


were  certain  designated  residents  of  Mont- 
gomery County,  whose  deeds  granting  such 
privileges  were  exhibited  with  the  bill,  to- 
gether with  plats  showing  the  sections  of 
highway  and  the  location  of  the  trees  to  which 
the  deeds  refer.  Tlie  next  allegation  is,  in 
substance,  that  the  branches  of  these  trees 
were  found  to  be  seriously  interfering  with 
the  operation  of  the  company's  lines,  and  it 
was  preparing  to  trim  the  branches  in  the 
exercise  of  the  right  acquired  imder  the  grants 
mentioned,  but  it  was  advised  that  the  State 
Board  of  Forestry  claimed  the  right,  by 
virtue  of  the  Act  of  1914,  Chapter  824,  to 
require  the  company  to  obtain  a  written  per- 
mit from  the  board  for  the  trimming  of  the 
trees,  and  to  pay  charges,  to  be  by  it  deter- 
mined, for  the  examination  of  conditions  and 
the  supervision  of  the  work.  It  is  averred  by 
the  bill  that  the  only  property  or  interest 
held  by  the  State  [671]  of  Maryland  or  Mont- 
gomery County  in  the  highways  in  question  is 
an  easement  for  public  travel,  and  that  nei- 
ther the  State  nor  the  coimty  has  any  right 
or  title  to  the  trees  growing  in  the  margin 
of  the  highways  affected  by  the  deeds  exhibit- 
ed, but  that  such  trees  were  the  property  of 
the  respective  abutting  owners  at  the  time 
of  the  execution  of  the  deeds,  and  the  right  to 
trim  the  trees  was  thereby  vested  in  the  plain- 
tiff company,  and  that  the  Act  of  1914,  in 
so  far  as  it  prohibits  the  company  from  exer- 
cising its  rights  with  respect  to  the  trees, 
without  first  obtaining  permission  of  the  State 
Board  of  Forestry  and  paying  the  charges 
for  examination  and  supervision  by  it  deter- 
mined, which  would  subject  the  plaintiff 
to  an  expense  of  at  least  $10,000.00  annually 
for  such  work  throughout  the  State,  is  un- 
constitutional and  void  in  that  it  deprives 
the  plaintiff  of  its  property  without  compen- 
sation and  without  due  process  of  law,  within 
the  meaning  of  the  State  and  Federal  Con- 
stitutions. It  is  prayed,  therefore,  that  the 
Act  may  be  declared  invalid  on  the  ground 
stated,  and  that  the  State  Board  of  Forestry, 
and  their  ofiioers  and  agents,  may  be  enjoined 
from  interfering  with  the  plaintiff  company 
in  reference  to  the  trimming  of  the  trees 
referred  to,  and  from  requiring  any  charges 
to  be  paid  by  the  plaintiff  for  the  examina- 
tion of  conditions  and  supervision  of  such 
work  as  contemplated  by  the  statute.  An 
order  was  passed  by  the  Court  below,  upon 
consideration  of  the  bill,  refusing  the  injunc- 
tion prayed,  and  the  plaintiff  has  appealed. 
It  is  the  evident  purpose  of  the  legislation 
under  inquiry  to  promote  the  interests  of 
public  travel,  and  to  develop  and  conserve 
the  value  of  public  property,  by  establishing 
a  system  of  roadside  tree  planting  and  pro- 
tection for  the  highways  of  the  State.  In  pro- 
viding means  and  agencies  for  that  purpose, 
however,  the  Act  does  not  proceed  upon  the 
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theory  that  the  public  intereBt  in  the  high- 
way embraces  the  entire  title  to  the  land 
upon  which  it  is  located  and  that  the  abutting 
owners  have  no  rights  in  the  soil  thus  oc- 
cupied which  are  entitled  to  be  considered. 
On  the  contrary  it  is  assumed  by  the  [672] 
statute  that  such  rights  exist,  and  the  inten- 
tion is  plainly  indicated  that  they  are  not 
to  be  disregarded.  The  Act  goes  so  far  as 
to  provide  that  no  roadside  trees  shall  be 
planted  under  the  State's  own  authority  with- 
out the  consent  of  the  owner  of  the  land.  It 
may  be  doubted  whether  it  was  necessary  for 
the  Legislature  to  impose  this  restraint  upon 
the  power  of  the  State  to  improve  its  thor- 
oughfares for  the  public  benefit  in  the  man- 
ner proposed,  but  the  provision  gives  evidence 
of  a  disposition  to  recognize  to  their  full  ex- 
tent subsisting  private  interests  in  the  soil 
of  tiie  highways.  The  requirement  of  a  per- 
mit from  the  State  Board  of  Forestry  for  the 
trimming  or  removal  of  roadside  trees,  so  far 
as  it  affects  proprietary  rights,  is  clearly  pro- 
vided as  a  regulation  merely,  and  not  as  a 
possible  prohibition,  of  their  exercise.  It  was 
undoubtedly  designed  to  prevent  any  such 
interference  with  trees  on  the  public  highways 
by  persons  acting  without  interest,  but  as  the 
context  of  the  law  makes  it  manifest  that 
vested  ownership  is  to  be  respected,  we  are 
not  at  liberty  to  construe  its  provisions  as 
meaning  that  a  permit  could  be  denied  to  one 
liaving  a  valid  right  of  property  in  trees 
growing  on  the  roadside.  When  application 
is  made  for  a  permit  to  cut  down  or  trim 
such  trees,  it  is  contemplated  that  an  exam- 
ination of  conditions  may  be  necessary,  and 
when  the  permit  has  been  issued,  the  work  is 
intended  to  be  done  under  official  supervision. 
If  the  applicant  appears  to  have  the  requisite 
rights  in  the  premises,  and  the  conditions 
are  found  to  be  then  suitable  for  the  perform- 
ance of  the  work,  consistently  with  the  public 
interests  in  the  highway,  it  is  the  obvious 
purpose  of  the  statute  that  the  permit  shall 
be  granted.  The  provision  that  iJie  trimming 
or  removal  of  the  trees  shall  be  done  under 
the  supervision  of  the  State  Forester  is  ob- 
viously and  exclusively  for  regulative  pur- 
poses. 

The  owner  of  the  fee  in  land  used  as  a 
public  highway  has  interests  which  are  well 
recognized  and  are  not  here  disputed.  Sub- 
ject to  qualification  under  special  conditions, 
the  [673]  general  rule  is  that  in  the  case 
of  an  ordinary  highway  the  public  acquires 
only  an  easement  of  passage  and  its  incidents, 
and  the  owner  of  the  soil  subject  to  this  servi- 
tude is  entitled,  except  so  far  as  required  for 
highway  purposes,  "to  the  earth,  timber  and 
grass  growing  thereon,  and  to  all  minerals, 
quarries  and  springs  below  the  surface." 
Chesapeake,  etc.  Telephone  Co.  v.  Mackenzie, 
74  Md.  47,  21  Atl.  690,  28  Am.  St.  Eep.  219. 
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But  these  rights,  though  important  and  un- 
doubted, are  subordinate  to  the  use  for  which 
the  land  has  been  acquired  by  the  public. 
They  cannot  be  utilized  in  such  manner  or 
under  such  conditions  as  to  interfere  with  the 
free  and  full  enjoyment  of  the  public  ease- 
ment. While  the  owner  of  the  fee  may  have 
a  property  interest  in  the  natural  products 
of  the  soil  within  the  highway  limits,  liis 
right  to  their  use  or  disposition  is  subject  to 
such  restriction  as  the  nature  of  the  servitude 
imposed  upon  the  land  may  necessitate.  A 
road  side  tree,  even  if  conceded  in  a  given  case 
to  be  the  property  of  an  abutting  owner  and 
not  required  for  any  use  incident  to  the  ease- 
ment, could  not  rightfully  be  cut  down  or 
trimmed  by  his  direction  without  regard  to 
the  safety  and  convenience  of  public  travel. 
The  exercise  of  such  a  privilege  may  be  at- 
tended with  danger  or  delay  to  those  using 
the  highway,  or  it  may  possibly  in  some 
instances  produce  injuries  to  the  surface  of 
the  road.  It  is  a  right  which  is  capable  of 
being  exercised  to  the  prejudice  of  a  superior 
and  vested  public  interest,  and  hence  it  would 
appear  to  be  a  legitimate  subject  of  regula- 
tion. 

The  authority  of  the  Legislature  to  make 
reasonable  provision  for  the  protection  of 
highway  easements  cannot  be  seriously  dis- 
puted. Apart  from  any  consideration  for  the 
public  property  interests  involved,  it  is  clear- 
ly competent  for  the  State  to  promote  the 
convenience  and  secure  the  safety  of  travelers 
upon  its  highways  by  the  application  of  its 
police  power.  It  haa  been  held,  upon  the 
highest  authority,  that  "the  police  power  of 
a  State  embraces  regulations  designed  to 
promote  the  public  convenience  or  the  general 
prosperity,  as  well  as  regulations  designed 
to  promote  the  public  health,  the  public  mor- 
als, or  the  public  safety."  Chicago,  etc.  R. 
[674]  Co.  V.  Illinois,  200  U.  S.  692,  4  Ann. 
Cas.  1175,  26  S.  Ct.  341,  50  U.  S.  (L.  ed.)  596. 
In  Deems  v.  Baltimore,  80  Md.  173,  30  Atl. 
648,  45  Am.  St.  Rep.  339,  26  L.R.A.  541, 
it  was  said  to  be  the  inherent  right  of  every 
organized  government  to  provide  "for  the 
safety  and  welfare  of  its  people."  The  scope 
of  the  police  power  is  given  the  same  liberal 
definition  in  State  v.  Gurry,  121  Md.  534, 
Ann.  Cas.  1915B  957,  88  Atl.  546,  47  L.R.A. 
(N.S.)  1087;  Cochran  v.  Preston,  108  Md. 
220,  15  Ann.  Cas.  1048,  129  Am.  St.  Rep.  443, 
23  LJl.A.(N.S.)  1163;  State  v.  Hyman,  98 
Md.  598,  1  Ann.  Cas.  742,  57  Atl.  6,  64  L.R.A. 
637,  and  other  cases. 

In  deciding  whether  particular  classes  of  acts 
are  proper  subjects  of  regulation  under  the 
police  power  it  is  not  the  duty  of  the  Court  to 
determine  the  extent  or  gravity  of  the  neces- 
sity for  its  exercise.  The  only  essential  in- 
quiry is  whether  the  conditions  to  which  the 
power  is  proposed  to  be  applied  may  reason- 
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ably  be  regarded  as  a  possible  sonrce  of  in- 
jury to  the  public  interest  sought  to  be  pro- 
tected. Unless  the  exercise  of  the  power  in 
the  statute  under  review  is  without  any  ap- 
parent relation  to  any  of  the  objects  to  which 
it  is  applicable,  the  legislative  authority  is 
not  subject  to  judicial  interference.  In  the 
case  now  before  us  the  validity  of  the  Act  in 
question  does  not  depend  upon  a  conclusion 
that  the  right  of  the  public  to  a  safe  and 
unobstructed  use  of  the  highways  is  seriously 
jeopardized  by  the  unr^ulated  cutting  down 
and  trimming  of  roadside  trees.  The  immi- 
nence of  such  danger  is,  of  course,  less  appre- 
ciable on  country  highways  than  on  the 
streets  of  incorporated  towns,  to  which  the 
Act  also  applies.  But  even  though  the  need 
of  regulating  the  removal  and  trimming  of 
roadside  trees  should  not  appear  to  be  urgent, 
we  are  unable  to  hold  that  legislative  P.ction 
to  that  end  is  so  unrelated  to  the  promotion 
of  the  public  rights  and  interests  in  the  high- 
ways, and  so  plainly  in  excess  of  the  police 
power  of  the  State,  as  to  justify  the  Court  in 
declaring  it  invalid.  Schmidinger  v.  Chicago, 
226  U.  S.  578,  Ann.  Gas.  1914B  284,  33  S.  Ct. 
182,  67  U.  S.  (L.  ed.)  364;  Eubank  v.  Rich- 
mond, 226  U.  S.  137,  Ann  Cas.  1914B  192,  33 
S.  Ct.  76,  57  U.  S.  (L.  ed.)  156,  42  L.B.A. 
(N.S.)  1123;  McLean  v.  Arkansas,  211  U.  S. 
647;  Mugler  v.  Kansas,  123  U.  S.  623,  8  S. 
Ct.  273,  31  U.  S.  (L.  ed.)  205;  State  v. 
Gurry,  supra. 

It  is  well  settled,  however,  that  while  the 
right  of  the  Legislature  to  apply  the  police 
power  to  a  specific  purpose  may  be  ascertained 
or  conceded,  the  regulations  prescribed  in  the 
enforcement  [675]  of  the  power  must  not  be 
arbitrary  and  unreasonable,  and  it  is  contend- 
ed that  the  Act  of  1914  is  in  conflict  with  this 
principle  in  delegating  to  the  Board  of  Fores- 
try the  right  and  duty  to  fix  the  charges  to 
be  paid  for  the  inspection  of  conditions  prior 
to  the  issuance  of  permits  and  for  subsequent 
supervision  of  the  work  authorized.  The  bill, 
as  already  noted,  alleges  tliat  the  plaintiff 
Telephone  Company  would  thus  incur  an  ex- 
pense of  at  least  $10,000.00  annually  in  con- 
nection with  the  trimming  of  trees  along  its 
lines  in  the  State  of  Maryland,  but  it  is  not 
stated  upon  what  scale  of  charges  this  aggre- 
f>ate  amount  is  calculated.  There  is  no  aver- 
ment that  the  Board  of  Forestry  has 
established  rates  which  are  unreasonable  or 
excessive.  The  power  complained  of  was  doubt- 
less committed  to  the  board  because  a  more  de- 
tailed knowledge  of  local  conditions,  and  more 
frequent  opportunities  for  revision,  than  the 
Legislature  possessed,  would  be  necessary  to 
a  determination  of  the  proper  amounts  to  be 
charged  from  time  to  time  for  the  services 
rendered.  It  is  to  be  presumed  that  the 
authority  thus  conferred  is  being  exercised 
with  a  fair  and  just  regard  for  the  interests 
affected.    There  is  no  constitutional  prohibi- 


tion against  the  delegation  of  such  ia  function 
to  a  public  board  or  commission,  serving  as  a 
governmental  agency;  8  Cyc.  834;  People  v. 
Harper,  91  111.  357.  The  objection  we  are  con- 
sidering must  therefore  be  overruled.  This 
is  an  entirely  different  question  from  that 
raised  in  the  case  of  Ulman  v.  Baltimore,  72 
Md.  687,  20  Atl.  141,  21  Atl.  709,  11  L.R.A. 
224,  which  the  appellant  has  cited.  In  that 
case  an  assessment  of  the  cost  of  street 
improvements,  charged  upon  the  owners  of 
abutting  lots,  and  creating  a  lien  on  their 
property,  without  any  previous  notice  or  op- 
portunity to  be  heard  being  given  them,  was 
held  to  be  void  upon  the  ground  that  it 
amounted  to  a  taking  of  property  without  due 
process  of  law.  The  present  case  involves  no 
analogous  conditions  to  which  the  principle  of 
that  decision  could  be  properly  applied.  No 
tax  or  lien  is  here  being  imposed,  and  it  would 
be  impracticable,  as  it  is  unnecessary,  for 
the  board  to  notify,  in  advance  of  the  fixing 
of  the  rates,  all  prospective  applicants  [676] 
for  permits  under  the  Act,  or  to  make  a  sepa- 
rate ruling  as  to  rates  in  the  case  of  each 
application. 

In  view  of  our  conclusion  that  the  Act  of 
1914  is  sustainable  as  a  valid  exertion  of 
the  police  power  of  the  State  we  can  have  no 
difficulty  in  disposing  of  the  contention  that 
it  is  repugnant  to  the  constitutional  provi- 
sions against  the  taking  of  property  without 
due  process  of  law  and  the  appropriation  of 
private  property  for  public  use  without  just 
compensation.  There  is  no  divesting  of  prop- 
erty rights  by  the  operation  of  the  Act,  and 
the  regulation  to  which  the  exercise  of  such 
rights  is  thereby  subjected  is  not  prevented  by 
any  limitation  upon  the  authority  of  the  Leg- 
islature prescribed  by  the  Federal  or  State 
Constitution.  The  interests  of  the  individual 
are  subordinate  to  the  public  good,  and  the 
constitutional  guaranties  of  the  security  of 
private  property  were  not  designed  and  do 
not  operate  to  prohibit  the  reasonable  restric- 
tion of  its  use  by  legislation  enacted,  within 
the  sphere  of  the  police  power,  for  the  pro- 
motion of  the  public  welfare.  Chicago,  etc.  R. 
Co.  V.  Illinois,  200  U.  S.  584,  4  Ann.  Cas. 
1175,  26  S.  Ct.  341,  50  U.  S.  (L.  ed.)  696; 
Crowley  v.  Christensen,  137  U.  S.  86,  11  S. 
Ct.  13,  34  U.  S.  (L.  ed.)  620;  Mugler  v. 
Kansas,  123  U.  S.  623,  8  S.  Ct.  273,  28  U.  S. 
(L.  ed.)  923;  Barbier  v.  Connolly,  113  U.  S. 
27,  6  S.  Ct.  357,  31  U.  S.  (L.  ed.)  205;  State 
V.  Hyman,  98  Md.  614,  1  Ann.  Cas.  742,  57 
Atl.  6,  64  L.R.A,  637;  State  v.  Broadbelt, 
89  Md.  578,  43  Atl.  771,  73  Am.  St.  Rep.  201, 
45  L.R.A.  433;  Deems  v.  Baltimore,  80  Md. 
173,  30  Atl.  648,  45  Am.  St.  Rep.  319,  26 
L.R.A.  220;  Etchison  v.  Frederick  City,  123 
Md.  289,  91  Atl.  161,  L.RA.1916C  561,  6 
Ruling  Case  Law,  sec.  194.  The  statutory- 
provisions  under  consideration  appear  to  be 
appropriate  to  the  public  purposes  sought  to 


CHESAPEAKE,  ETC.  TEL. 

125  Md. 

be  aceompliahed,  and  they  certainly  cannot 
be  said  to  be  so  devoid  of  *'real  or  substantial 
relation  to  these  objects"  as  to  justify  the 
Court  in  declaring  the  Act  invalid.  Mugler 
T.  Kansas,  State  v.  Uyman,  supra. 

Hie  order  refusing  the  injunction  will  be 
afSrmed. 

Order  affirmed,  with  costs. 


NOTE. 

Validity  and  Conatmotion  of  Forestry 

Iiesislation* 

I.  Introductory,  5. 
II.  Federal  Statutes: 

1.  Protection    of    Timber    on    Public 

Lands  Generally,  6. 

2.  Rights  of  Entryman: 

a.  Generally,    6. 

b.  Cutting  as  Incident  to  Cultiva- 

tion, 8. 

3.  Rights  of  Railroad  Company,  10. 

4.  Timber  on  Mineral  Lands: 

a.  Generally,  12. 

b.  Lands    Included,    15. 

5.  Civil    Liability    for    Unauthorized 

Cutting  of  Timber,  17. 

6.  Criminal  Liability  for  Unauthorized 

Cutting  of  Timber,  18. 

7.  Property  Rights  in  Timber  Unlaw- 

fully Cut,  19. 

8.  National  Forest  Reserves: 

a.  Generally,  20. 

b.  Departmental   Regulations,   21. 

c.  Relinquishment  and  Lieu  Lands, 

22. 
ni.  State  Statutes: 

1.  Generally,  23. 

2.  Forest  Reserves: 

a.  Wisconsin,  24. 

b.  Illinois,  24. 

e.  New  York,  24. 

I.  Introductory, 

The  present  note,  in  discussing  forestry 
legislation,  treats  of  statutes  designed  to 
protect  from  private  depredation  the  timber 
on  public  lands,  as  well  as  those  which  estab- 
lish forest  reserves  or  provide  for  reforesta- 
tion. It  does  not,  however,  deal  with  statutes 
protecting  timber  on  private  property,  or 
regulations  designed  to  prevent  the  setting 
of  forest  fires,  or  with  the  sale  by  the  states 
of  their  timber  lands  or  the  timber  thereon. 
Neither  does  it  include  cases  relating  to  pub- 
lic parks. 

II.  Federal  Statutea. 

1.  Pbotection  of  Timbeb  on  Public  Lands 

Generally. 

The  earliest  federal  statute  designed  to  pro- 
tect from  depredation  the  timber  on  the  pub- 
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lie  lands  of  the  United  States  was  the  act 
of  March  1,  1817  (7  Fed.  St.  Ann.  289), 
authorizing  the  selection  by  federal  authority 
of  live  oak,  and  red  cedar  timber  on  public 
lands  necessary  for  the  use  of  the  navy.  That 
act  was  supplemented  by  the  act  of  March 
2,  1831  (7  Fed.  St.  Ann.  290),  prohibiting 
the  cutting  or  removal  of  any  *'live  oak  or 
red  cedar  trees  or  other  timber  standing, 
growing  or  being  on  any  lands  of  the  United 
States,"  etc.  The  act  now  in  force  (Crim- 
inal Code  §  49,  Fed.  St.  Ann.  1909  Supp. 
p.  418)  prohibits  the  cutting,  destruction  or 
removal  of  "any  timber  growing  on  the 
public  lands  of  the  United  States." 

The  act  of  1831  was  held  not  to  be  confined 
to  timber  adapted  to  naval  use.  U.  S.  v. 
Briggs,  9  How.  361,  13  U.  S.  (L.  ed.)  170; 
Forsyth  ▼.  U.  S.  9  How.  571,  13  U.  8.  (L. 
ed.)  262;  U.  S.  v.  Humphries,  149  U.  S.  277, 
13  S.  Ct.  860,  37  U.  S.  (L.  ed.)  734;  U.  S. 
V.  Redy,  5  McLean  368,  27  Fed.  Cas.  No. 
16,133;  U.  S.  V.  Thompson,  6  McLean  56,  28 
Fed.  Cas.  No.  16,490.  The  word  "timber"  as 
used  in  the  act  of  1831  included  both  large 
and  small  trees.  U.  S.  v.  Stores,  14  Fed.  824. 
And  see  Ladda  v.  Hawley,  57  Cal.  51.  In 
the  case  first  cited  it  was  said:  "The  term 
is  here  used  for  live,  growing  trees  of  a 
useful  class,  and  cannot  possibly  be  held  to 
apply  to  those  of  a  large  size  only.  The  ob- 
ject of  this  prohibitory  legislation  is  un- 
doubtedly to  prevent  stripping  the  public 
lands  of  their  growth  of  forests  regardless 
of  the  present  size  and  character  of  the  in- 
dividual trees,  and  the  term  used  is  intend- 
ed to  apply  generally  for  that  purpose;  and 
if  it  is  found  that  live  trees  of  such  a  char- 
acter or  sort  as  might  be  of  use  or  value  in 
any  kind  of  manufacture,  or  the  construction 
of  any  useful  articles  were  cut,  the  charges 
in  that  respect,  namely,  the  character  of  the 
timber,  have  been  sufficiently  proven."  So  in 
U.  S.  V.  Soto,  7  Ariz.  230,  64  Pac.  419,  over- 
ruling Bustemente  v.  U.  S.  4  Ariz.  344,  42 
Pac.  Ill,  it  was  said:  "We  hold,  therefore, 
that  in  prosecutions  under  the  foregoing  stat- 
ute the  question  of  whether  or  not  mesquite 
is  timber  must  necessarily  be  one  of  fact, 
dependent  upon  the  character  of  the  wood 
charged  and  shown  to  have  been  cut  or  re- 
moved in  each  particular  case,  and  that  in 
the  case  at  bar  it  was  not  a  question  which 
could  properly  be  determined  upon  a  de- 
murrer to  the  indictment."  But  in  O'Hanlon 
V,  Denvir,  81  Cal.  60,  22  Pac.  407,  15  Am. 
St.  Rep.  19,  it  was  held  that  "scrub  oak" 
was  not  protected,  the  court  saying:  "Now, 
scrub  oaks  can  hardly  be  said  to  be  the  tim- 
ber which  the  government  forbids  any  one 
to  cut  and  sell  from  its  lands.  Some  of  the 
meanings  of  the  word  'scrub,'  as  defined  by 
Webster,  are:  'Something  small  and  mean;' 
'close,  low  growth  of  bushes;  low  underwood;' 
'mean;    dirty;    contemptible;    scrubby.'      It 
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would  seem,  therefore,  that  when  the  plain- 
tiff and  defendant  cleared  a  portion  of  the 
land  of  scrub  oaks  and  other  wild  shrubbery, 
they  were  preparing  the  land  for  the  purpose 
of  planting  grape  vines  thereon,  or  other  cul- 
tivation, and  were  doing  nothing  more  than 
they  were  authorized  to  do."  In  U.  S.  v. 
Konkapot,  43  Fed.  64,  it  was  held  that  the 
act  of  1831  did  not  apply  to  timber  on  In- 
dian reservations,  which  was  protected  by 
another  statute  relating  specifically  to  such 
reservations. 

By  the  act  of  June  4,  1906  ( Criminal  Code, 
§  61,  Fed.  St.  Ann.  Supp.  1909,  p.  419),  the 
boxing  for  turpentine  of  trees  on  the  public 
domain  is  prohibited.  Prior  to  that  act  it ' 
was  held  by  the  weight  of  authority  that  the 
boxing  of  trees  for  turpentine  was  not  a 
cutting  or  destruction  thereof.  Leatherbury 
v.  U.  S.  32  Fed.  780;  U.  S.  v.  Garretson,  42 
Fed.  22;  Bryant  v.  U.  S.,  106  Fed.  941,  45 
C.  C.  A.  145;  Parish  v.  U.  S.  184  Fed.  590, 
106  C.  C.  A.  670;  U.  S.  v.  Waters-Pierce  Oil 
Co.  196  Fed.  767,  116  C.  C.  A.  391.  Compare 
U.  S.  v.  Taylor,  35  Fed.  484.  But  in  Union 
Naval  Stores  Co.  v.  U.  S.  240  U.  S.  284,  36 
S.  Ct.  308,  it  was  said:  "We  are  clear,  how- 
ever, that  the  act  of  1906  only  rendered 
criminal  that  which  before  was  actionable  be- 
cause not  included  in  any  right  or  privilege 
expressly  or  by  implication  conferred  upon 
the  homesteader  by  the  act  of  Congress."  Of 
the  eifect  of  the  act  of  1906  it  was  said  in 
U.  S.  v.  Waters-Pierce  Oil  Co.  196  Fed.  767, 
116  C.  C.  A.  391:  "The  turpentine  industry 
has  long  prevailed  in  the  South,  and  been 
recognized  as  one  of  the  important  businesses. 
We  do  not  judicially  know  that  when  it  is 
carefully  and  conservatively  conducted  the 
continued  life  and  vigor  of  the  trees  are  im- 
paired or  the  value  of  the  land  lessened. 
There  is  no  common  knowledge  to  that  effect 
of  which  we  can  avail  ourselves.  Prior  to 
1906  the  land  laws  of  the  United  States  con- 
tained no  definite  prohibition  of  the  practice 
as  to  trees  on  lands  embraced  in  unperfected 
entries,  and  there  is  no  course  of  reported 
judicial  decisions  indicating  a  settled  policy 
of  objection  on  the  part  of  the  government. 
These  considerations  justify  the  conclusion 
that  before  the  passage  of  the  act  of  Congress 
it  was  not  unlawful  for  the  entryman  to 
make  such  use  of  the  trees  in  the  proper, 
customary  way.  Bryant  v.  U.  S.  46  C.  C.  A. 
145,  105  Fed.  941.  It  cannot  be  denied,  how- 
ever, that  the  haste  for  private  gain  does  not 
always  comport  with  a  wise  conservation  of 
nature's  resources,  and  that  the  practice  un- 
der consideration,  when  intemperate  and  un- 
restrained, is  likely  to  result  in  a  permanent 
impairment  of  the  chief  value  of  the  land. 
The  sap  is  the  blood  of  a  tree  and  is  essential 
to  its  life  and  growth.  It  may  spare  some 
from  an  abundance,  but  obviously  there  is 


a  measure  which,  if  exceeded,  means  injury 
or  death.  Many  forests  may  be  seen  in  the 
South  in  which  the  trees  have  been  almost 
girdled  with  the  ax  in  the  hasty  endeavor  to 
secure  the  sap,  and  it  is  debatable  whether 
in  that  condition  their  value  for  timber  will 
long  remain  imimpaired.  Congress  may  well 
have  concluded  that  the  better  course  was 
entirely  to  forbid  a  practice,  which  cannot 
easily  be  regulated,  and  which  is  so  suscep- 
tible to  abuse,  and  we  think  that  is  the  intent 
of  the  act  of  1906.  It  is  in  harmony  with 
the  important  objects  of  the  laws  relating  to 
the  disposition  of  the  public  domain,  and 
tends  to  protect  it  from  fraudulent  entries 
and  the  commission  of  injury  and  waste." 

2.  Rights  of  Entbyman, 

a.  Generally. 

A  person  locating  on  the  public  lands  of 
the  United  States  under  the  homestead  or 
pre-emption  acts  has,  until  his  title  thereto 
is  perfected,  no  right  to  remove  timber  there- 
from except  as  incident  to  his  cultivation  of 
the  land.  Shiver  v.  U.  S.  159  U.  S.  491,  16 
S.  Ct.  54,  40  U.  S.  (L.  ed.)  231;  Stone  v. 
U.  S.  167  U.  S.  178,  17  S.  Ct.  778,  42  U.  S. 
(L.  ed.)  127;  Bunker  Hill,  etc.  Min.  etc.  Co. 
V.  U.  S.  226  U.  S.  548,  33  S.  Ct.  138,  57  U.  S. 
(L.  ed.)  345;  U.  S.  v.  Smith,  11  Fed.  487; 
U.  S.  V.  Young,  11  Fed.  493;  U.  S.  v.  Stores, 
14  Fed.  824;  U.  S.  ▼.  Williams,  18  Fed.  475; 
H.  D.  Williams  Cooperage  v.  U.  S.  221  Fed. 
234,  137  C.  C.  A.  90;  International  Lumber 
Co.  v.  U.  S.  231  Fed.  873.  The  status  of 
such  a  person  has  been  said  to  be  analogous 
to  that  of  a  purchaser  in  possession  under  an 
executory  contract.  U.  S.  v.  Ball,  31  Fed. 
667;  U.  S.  V.  Freyberg,  32  Fed.  195.  The 
rights  of  the  locator  of  a  mineral  claim 
with  respect  to  timber  on  the  land  are  equal- 
ly limited.  Teller  v.  U.  S.  113  Fed.  273,  51 
C.  C.  A.  230;  U.  S.  V.  Mullan  Fuel  Co.  118 
Fed.  663;  Lewis  v.  Garlock,  168  Fed.  153. 
A  purchaser  of  timber  wrongfully  cut  by  an 
entryman  acquires  no  rights.  Cunningham 
V.  Metropolitan  Lumber  Co.  110  Fed.  332,  49 
C.  C.  A.  72,  certiorari  denied  187  U.  S.  647, 
23  S.  Ct  846,  47  U.  S.  (L.  ed.)  347;  U.  S. 
V.  Kennedy,  206  Fed.  47,  124  C.  C.  A.  181. 

The  inhibition  against  boxing  for  turpen- 
tine contained  in  the  act  of  1906  (see  the 
preceding  subdivision  of  this  note)  applies 
equally  to  an  entryman.  U.  S.  v.  Waters- 
Pierce  Oil  Co.  196  Fed.  767,  116  C.  C.  A.  391, 
wherein  the  court  said:  "The  act  of  1906  is 
not  directed  solely  against  the  trespasses  of 
strangers,  but  by  the  scope  of  its  letter  and  by 
its  spirit  it  also  applies  to  the  conduct  of  the 
entrymen  themselves.  It  is  urged  by  defend- 
ant that  the  turpentine  industry  involves  a 
cultivation  of  the  trees,  and  that  the  sap  is 
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fructuB  industriales,  which  may  a^  properly 
be  taken  by  an  entryman  ae  the  grasses  of  the 
fields,  annual  fruits,  or  the  products  of  plant- 
ed seeds.  This  is  but  an  argument  against 
the  policy  of  the  act  of  Congress.  Besides,  it 
ignores  a  substantial  difference.  Turpentine 
sap  is  obtained  by  cutting  through  the  bark 
and  exposing  the  fiber  of  the  trees,  which  is 
chipped  and  hacked.  From  time  to  time  the 
exposed  area  is  enlarged  to  excite  the  flow 
of  the  sap,  and  when  not  restrained  by  the 
personal  interest  of  ownership  the  temptation 
to  injudicious  and  excessive  cutting  may  lead 
to  injurious  results  much  greater  and  more 
immediate  than  follow  ordinary  improper  hus- 
bandry. Cultivation,  as  an  agricultural 
term,  is  not  properly  applicable  to  the  process 
of  extracting  turpentine  sap." 

That  an  entryman  on  public  lands  is  misled 
by  the  register  of  the  land  office  as  to  his 
rights  with  respect  to  the  cutting  of  timber 
is  no  defense.    U.  S.  v.  Murphy,  32  Fed.  376. 
Nor  is  a  wrcmgful  cutting  by  an  entryman 
justified  by  a  local  custom  known  to  the  land 
office  authorities.     Teller  v.  U.  S.  113  Fed. 
273,  51  C.  C.  A.  230,  atHrmed  117  Fed.  677,  54 
C.  C.  A.  349,  wherein  the  court  said:     ''It 
is  next  urged  that  the  court  erred  in  exclud- 
ing evidence  of  a  custom  prevailing  in  the 
vicinity  where  the  offense  was  committed  of 
entering  upon  land  and  immediately  proceed- 
ing  to  cut  timber   therefrom   before  patent 
was  obtained,  and  while  proceedings  to  secure 
the  sfime  were  pending,  and  that  the  custom 
was  known  to  the  general  land  office.     This 
evidence  of  custom  was  offered  in  connection 
with  an  avowal  by  the  defendant  of  his  inten- 
tion at  the  time  he*  commenced  cutting  tim- 
ber on  the  tract  in  question  to  purchase  the 
same  afterwards  from  the  government.     We 
entirely  agree  with  the  trial  court  that  this 
evidence  was  incompetent.    A  general  custom 
to  violate  the  law  cannot,  on  any  principles 
of  morality  or  law,  justify  itself.     Neither 
can  it  justify  an  individual  instance  of  viola- 
tion of  the  law.     Neither  can  knowledge  of 
such  violation   by   an   agent  of   the  United 
States  excuse  or  justify  it.    If  it  were  other- 
wise, then  the  register  of  the  land  office  at 
Cheyenne,  or  any  other  agent  of  the  govern- 
ment, and  certainly  the  commissioner  of  the 
general  land  office  at  Washington,  could  an- 
nul any  act  of   Congress  at  pleasure.     But 
it   mav   be   said  these   observations   do   not 
meet  the  argument  that  such  custom,  known 
to  defendant,  and  acted  upon  by  him,  is  evi- 
dence of  an  honest  intent  and  purpose  on  his 
part   in   doing   that   which   was   customary. 
Every  person  is  supposed  and  must  be  held 
to   know  the  law.     Any  laxity  in  enforcing 
this  axiomatic  and  fundamental  rule  would 
lead  to  endless  disorder  and  crime.     Teller, 
therefore,   knew,   or   must   be   held  to  have 
known,  that  any  such  custom  as  is  claimed 


in  his  behalf  was  an  unlawful  custom, 
amounting  in  and  of  itself  to  a  violation  of 
law,  and  it  must  also  be  held,  in  the  light  of 
the  facts  disclosed  by  this  record,  that  any 
such  custom,  if  lawful  and  competent  in 
other  cases,  could  not  be  of  any  avail  to  him, 
because  as  just  seen,  he  had  ah'eady  exhaust- 
ed his  full  privilege  of  purchasing  timber 
land  under  the  act  of  1878,  and  could  not  di- 
rectly, in  the  manner  prescribed  by  Congress 
or  in  any  other  manner,  lawfully  acquire  any 
more.  If  he  could  not  do  it  directly  or  law- 
fully, it  is  impossible  for  us  to  conceive  how 
he  can  shelter  himself  under  a  general  custom, 
and  thereby  justify  himself  in  the  attempt  to 
accomplish  the  same  purpose  indirectly  and 
unlawfully."  See  also  U.  S.  v.  Mock,  140  U. 
S.  273,  13  S.  Ct.  848,  37  U.  S.  (L.  ed.)  732. 

If  an  entryman  who  has  wrongfully  cut 
timber  on  the  land  occupied  by  him  obtains 
a  patent  or  final  certificate,  it  relates  back 
to  the  time  of  the  entry  and  he  cannot  there- 
after be  held  liable  to  the  government  for  the 
timber  so  cut.  U.  S.  v.  Ball,  31  Fed.  667; 
U.  S.  V.  Freyberg,  32  Fed.  195;  Anderson  v. 
Wilder,  83  Miss.  600,  35  So.  875.  And  see 
U.  S.  V.  Ellis,  122  Fed.  1016  (homestead 
rights  released  and  scrip  located  on  land). 
Compare  U.  S.  v.  Scott,  39  Fed.  900.  In  U. 
S.  V.  Ball,  supra,  the  court  said:  "But  it 
has  been  suggested  that,  the  defendants  hav- 
ing received  this  timber  from  the  settler,  and 
converted  it  to  their  own  use,  while  the  con- 
tract of  purchase  was  only  partly  performed, 
and  the  land  belonged  to  the  United  States, 
they  are  liable  therefor.  Under  the  circum- 
stances, they  certainly  took  the  chances  of 
Green's  complying  with  the  law  and  obtain- 
ing the  certificate.  But  if  the  performance 
of  his  contract,  and  the  issue  of  the  final 
certificate,  relieves  Green  from  liability  for 
cutting  and  removing  this  timber  when  and 
as  he  did,  it  ought  to  prevent  the  United 
States  from  maintaining  an  action  against 
his  vendees  for  converting  it  to  their  use. 
Before  the  timber  was  cut,  the  United  States 
had  disposed  of  the  land  to  Green,  and  after- 
wards acknowledged  the  performance  of  the 
conditions  of  sale.  The  plaintiff  has  had  pay 
for  the  timber  once,  and  has  no  right  to 
claim  it  again  from  these  defendants.  If  A. 
takes  B.'s  horse,  and  sells  him  to  C,  but 
afterwards  pays  B.  for  it,  the  latter  cannot 
then  maintain  an  action  against  C.  to  recover 
the  horse  or  its  increase.  The  effect  of  the 
whole  transaction  between  Green  and  the 
United  States  is  to  establish  the  right  of  the 
former  to  the  land,  and  the  timber  thereon, 
from  the  time  of  the  entry  in  the  land  office ; 
and  all  those  who  claim  under  him  for  either 
the  land  or  timber  are  entitled  to  stand  in 
his  shoes."  So  in  U.  S.  v.  Freyberg,  supra, 
the  court  said:  "The  consummation  of  the 
purchase,  and  the  payment  of  the  purchase 
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money  in  full,  must  be  held  to  relate  back  to 
the  original  entry,  and  consequently  to  pro- 
tect the  occupant  and  purchaser  from  liabil- 
ity for  acts  done  on  iiie  land  while  he  was 
holding  under  his  homestead  entry.  And 
the  protection  thus  resulting  to  him^  of 
course,  inures  to  the  benefit  of  his  vendees. 
No  other  conclusion  seems  consonant  with 
justice.  As  suggested  on  the  argument,  the 
case  is  quite  analogous  in  principle  to  that  of 
a  purchase  of  land  by  one  person  from  another 
under  contract.  In  violation  of  the  contract, 
the  purchaser,  being  in  possession,  commits 
waste.  But  when  the  purchase  money  is  due 
he  pays  it  in  full,  and  becomes  entitled  to  a 
deed.  Could  the  vendor  in  such  case,  after 
receiving  and  retaining  the  purchase  money, 
recover  for  the  waste  committed  while  the 
contract  was  yet  unperformed?  Or  could  he, 
after  parting  with  his  entire  Interest  in  the 
land  by  accepting  payment,  yet  maintain  a 
suit  previously  begun,  and  recover  damages 
therein  for  such  waste?  If  not,  it  is  difficult 
to  see  how  the  government  is  entitled  to  re- 
cover in  the  case  at  bar."  But  in  U.  S.  v. 
Perkins,  44  Fed.  670,  it  was  said  that  a 
purchase  of  land  by  an  entryman  after  his 
entry  had  been  canceled  does  not  relieve  him 
from  liability  for  timber  cut  during  his  oc- 
cupancy. See  also  U.  S.  v.  Norris,  41  Fed. 
424.  So  a  final  certificate  obtained  by  fraud 
does  not  preclude  the  government  from  re- 
covering for  the  wrongful  cutting  of  timber. 
Potter  V.  U.  S.  122  Fed.  49  [68  C.  C.  A.  231] 
wherein  it  was  said:  "It  is  contended,  how- 
ever, that  the  commutation  of  Byerla's  home- 
stead entry  to  a  cash  entry,  the  sale  of  the 
land  to  him  thereunder  by  the  government, 
the  issue  of  the  final  certificate,  and  the  ac- 
ceptance by  the  United  States  of  the  purchase 
price  of  the  property  in  February,  1896, 
estopped  the  government  from  maintaining 
an  action  against  the  defendants  for  the  tim- 
ber taken  from  the  land  by  Byerla  or  for  its 
value,  and  that  upon  this  ground  the  defend- 
ants were  entitled  to  a  peremptory  instruc- 
tion in  their  favor.  The  position  would  be 
sound  if  the  sale  of  the  land  by  the  United 
States  and  its  issue  of  the  final  certificate 
had  not  been  induced  by  fraud,  or  if,  by  act 
or  acquiescence,  the  government  had  condoned 
or  waived  that  defect.  The  acceptance  from 
the  purchaser  by  the  United  States,  or  by  any 
other  vendee,  of  the  price  of  the  land  of 
which  he  has  been  in  possession  under  an 
oiTer  or  contract  of  sale,  estops  the  vendor 
from  recovering  damages  of  the  vendee  or  of 
his  grantee  for  timber  or  ore  taken  from 
the  land  by  them  during  the  pendency  of  the 
offer  or  contract.  Teller  v.  U.  S.  54  C.  C.  A. 
349,  117  Fed.  577 ;  U.  S.  v.  Ball,  31  Fed.  667 ; 
U.  S.  V.  Freyberg,  32  Fed.  195.  .  .  .  Before 
this  action  was  commenced,  Byerla's  entry 
and  certificate  had  been  lawfuHy  canceled  for 


fraud  by  the  commissioner  of  the  general 
land  office,  and  they  no  longer  served  as 
muniments  of  title  either  for  him  or  for  those 
who  claimed  under  him  with  notice  of  the 
origin  of  his  title.  A  final  certificate  of 
entry  of  public  lands  obtained  by  and  can- 
celed for  fraud  will  not  estop  the  United 
States  from  recovering  of  the  grantee  there- 
in, who  had  notice  of  the  fraud,  for  the 
conversion  of  logs  or  ore  wrongfully  taken 
from  the  land  described  in  the  certificate  by 
the  grantee  before  it  was  canceled." 

After  a  patent  has  been  issued  to  an  entry- 
man  he  may  recover  for  the  previous  unlaw- 
ful cutting  of  timber  on  the  premises  by 
Uiird  persons.  Peyton  v.  Desmond,  129  Fed. 
1,  63  C.  C.  A.  661. 

b.  Cutting   as   Incident   to    Cultivation, 

The  homestead  and  pre-emption  laws  have 
so  far  modified  the  prohibition  of  the  cutting 
of  timber  on  the  public  domain  that  an  entry- 
man  may  cut  timber  for  domestic  purposea 
or  as  an  incident  to  the  cultivation  of  the 
land.  Shiver  v.  U.  S.  159  U.  S.  491,  16  S.  Ct. 
54,  40  U.  S.  (L.  ed.)  231;  Stone  v.  U.  S.  167 
U.  S.  178, 17  S.  Ct.  778,  42  U.  S.  (L.  ed.)  127; 
U.  S.  V.  McEntee,  2  N.  W.  Rep.  613,  23  Int. 
Rev.  Rec.  368,  26  Fed.  Cas.  No.  15,673 ;  U.  S. 
V.  Nelson,  5  Sawy.  68,  27  Fed.  Cas.  No.  15,864; 
Timber  Cases,  11  Fed.  81;  U.  S.  v.  Lane,  19 
Fed.  910;  U.  S.  v.  Freyburg,  32  Fed.  195; 
U.  S.  V.  Murphy,  32  Fed.  376.  The  rights  of 
an  entryman  were  stated  in  Conway  v.  U.  S. 
95  Fed.  616,  37  C.  C.  A.  200,  as  follows:  "He 
must  reside  and  continue,  to  reside  upon  the 
lands  entered,  and  cultivate  and  continue  to 
cultivate  the  same  for  a  period  of  &w^  years. 
To  perform  these  conditions  necessary  to  the 
acquisition  of  title,  he  clearly  has  the  right 
to  utilize  the  timber  growing  upon  the  land 
for  the  purpose  of  building  himself  a  house 
to  live  in,  and  such  outhouses  and  fences 
as  may  be  reasonably  necessary  for  his  initial 
and  progressive  farming  operations.  He  may 
also,  and  must,  in  the  performance  of  the 
condition  of  cultivation,  first  prepare  the 
land  therefor.  If  there  be  growing  trees  or 
dead  timber,  which  are  impediments  to  suc- 
cessful husbandry,  he  may  clearly  remove  the 
same,  or  cause  them  to  be  removed,  so  far  as 
the  legitimate  purpose  of  cultivation  reason- 
ably warrants;  and  he  may,  subject  to  such 
limitations,  sell  the  same,  and  appropriate 
the  money  realized  therefrom.  While  a  set- 
tler may  avail  himself  of  these  necessary 
privileges,  he  must  at  all  times  act  in  good 
faith  in  the  exercise  of  them.  He  cannot  in- 
voke or  pretend  to  exercise  them  as  a  cover 
to  despoil  the  land  of  their  timber,  or  to 
make  profit  out  of  them,  without  regard  to 
the  legitimate  purpose  of  building  him  a 
home,  outbuildings,  and  fences,   and  fitting 
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the  soil  for  cultivation  and  use.'*     In  U.  S. 
T.  Murphy,  32  Fed.  376,  it  was  said:    "While 
ia  the  occupation  of  the  premises  with  the 
'bona  fide'  intention  of  completing  his  home- 
stead, it  is  held  that  the  homesteader  may 
clear  any  portion  of  the  land  for  the  pur- 
pose of  cultivation  and  settlement.    In  mak- 
ing clearing  for  these  objects  he  may  cut 
and  remove  the  timber,  and  such  portions  of 
the  timber   so   cut   and   removed   from   the 
clearings  intended  for  cultivation  or  tillage 
as  may  not  be  needed  on  the  place  for  the 
improvements  thereon  he  may  sell;  but  not 
further  or  otherwise.     He  may  also  use  the 
timber  in  the  erection  of  buildings  necessary 
for  the   convenient   occupation  of  the   land, 
and  its  improvement;  that  is  to  say,  better 
adapting  it  to  convenient  occupation.     The 
timber  may  also  be  used  for  necessary  and 
proper  fencing  and  repairs.    In  other  words, 
the  homesteader  may  use  or  dispose  of  tim- 
ber as  an  incident  to  his  settlement,  cultiva- 
tion, and  improvement  of  the  land.    He  has 
only   those  rights  in   or   over   the  property 
which  are  necessary  to  the  perfecting  of  his 
title.    His  title  can  only  be  perfected  by  set- 
tling upon  and  improving  the  land  for  culti- 
vation.   For  these  purposes  he  may  exercise 
ownership  over   the   timber,   but  he   is  not 
allowed  to  sever  the  timber  from  the  land  for 
the  purpose  of  sale  and  traffic."     The  strict 
limitation  imposed  on  the  right  of  an  entry- 
man  was  stated  in  U.  S.  v.  Williams,  18  Fed. 
475,    as    follows:      ''Whatever    timber    it    is 
necessary    to   cut   to   prepare   the   land   for 
tillage,  the  settler  ought  to  be  allowed  to  dis- 
pose of  to  the  most  advantage  to  himself — to 
sell  it  rather  than  destroy  it.    But  this  is  a 
privilege  easily  abused,  and  the  temptation 
to  do  so  is  very  strong.    Therefore  it  ought 
not  to  be  allowed  except  upon  clear  proof  that 
the  tillage  or  cultivation  has  kept  pace,  acre 
by  acre  or  field  by  field,  with  the  cutting  and 
removal.    Otherwise  the  public  lands  will  soon 
be  pillaged  of  their  valuable  timber  by  the 
contractors  and  employees  of  millmen,  work- 
ing under  the  guise  of  pre-emptors  and  home- 
steaders, preparing  their  so-called  'farms  for 
tillage.'    But  'tillage'  means  husbandry — the 
cultivation  of  the  land,  particularly  by  the 
plow."     In  U.  S.  V.  Niemeyer,  94  Fed.  147, 
the  nature  of  the  cultivation  which  will  war- 
rant the  cutting  of  timber  was  stated  as  fol- 
lows :     "Cultivation  means  cultivation.    Mak- 
ing a  stock  farm  or  stock  range  of  land  is 
not  putting  it  into  cultivation.    Fitting  it  for 
grazing,   cutting  the  trees  for   the   purpose 
of  putting  it  in  condition  for  grazing  piu- 
poses,  is  not  putting  it  in  cultivation.    That 
is   not  what  the  law  contemplates  when  it 
says  cultivation.    It  means  plowing  and  pre- 
paring it  for  crops,  or  the  raising  of  some- 
thing that  grows  from  the  ground,  besides 
grass."     A  somewhat  more  liberal  view  was 
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expressed  in  Grubbs  v.  U.  S.  105  Fed.  314, 
44  C.  C.  A.  513,  wherein  the  court  said: 
"The  jury  were  told  that  the  timber  could 
only  be  cut  *in  pursuance  of  a  definite  plan 
that  the  plow  should  follow  the  ax.'  This 
is  said  to  be  an  extract  from  a  judicial  opin- 
ion. It  is  entirely  admissible  to  embellish 
judicial  opinions  with  metaphors,  figures 
of  speech,  and  flowers  of  rhetoric,  but  such 
scraps  of  judicial  exuberance  are  not  to  be 
laid  before  a  jury  as  cast-iron  rules  of  law, 
by  which  they  are  to  be  bound  in  forming 
their  verdict.  They  leave  too  much  to  the 
imagination,  and  are  far  too  elastic,  for  in- 
structions to  a  jury.  But  in  this  instance, 
that  there  should  be  no  misunderstanding  as 
to  when  the  plow  show  follow  the  ax,  the 
jury  were  told,  in  another  instruction,  that 
if  the  timber  'was  cut  off  lands  not  put  in 
cultivation,  and  not  to  be  immediately  put 
in  cultivation,  then  Uie  law  presumes  they 
intended  to  violate  the  law.'  In  these  two 
instructions  the  jury  were  told,  briefly  and 
in  substance,  that  the  'plow  must  follow  the 
ax  .  .  .  immediately,'  and,  if  it  did  not, 
'then  the  law  presumes  they  intended  to  vio- 
late the  law.'  No  matter  that  the  home- 
steader acted  in  good  faith;  no  matter  that 
the  failure  to  follow  the  ax  with  the  plow 
arose  from  the  homesteader's  limited  re- 
sources and  present  inability  to  do  so,  or 
from  other  causes  which  would  excuse  or 
justify  it;  no  matter  that  the  land  was  being 
cleared  for  pasture  or  grazing  land,  and  not 
to  be  plowed  at  all, — none  of  these  facts  were 
of  any  avail  against  the  positive  and  absolute 
presumption  of  law  that  the  defendants  in- 
tended to  violate  it.  It  will  be  observed  that 
the  court  did  not  tell  the  jury  that  the  failure 
to  follow  the  ax  with  the  plow  was  a  circum- 
stance to  be  considered  by  them  in  determin- 
ing with  what  intent  the  timber  was  cut,  or 
that  it  was  prima  facie  evidence  of  the  de- 
fendant's guilty  intention,  but  the  jury  were 
told,  in  round  and  unqualified  terms,  that 
from  that  fact  alone  the  law  presumed  a  guilty 
intention.  It  is  needless  to  say  that  there 
is  no  such  presumption  of  law.  A  sounder 
view  of  the  law  is  expressed  in  the  volume  of 
instructions  prepared  by  the  commissioner  of 
the  general  land  office,  and  approved  by  the 
secretary  of  the  interior,  addressed  to  those 
charged  with  the  duty  of  administering  the 
land  laws  of  the  United  States,  and  to  instruct 
the  citizens  as  well,  where  it  is  said:  'But 
the  question  whether  the  land  is  being  cleared 
of  its  timber  for  legitimate  purposes  is  a 
question  of  fact  which  is  liable  to  be  raised 
any  time.'  Circular  from  General  Land  Of- 
fice, etc.  1899,  p.  275.  The  italics  are  in  the 
book.  With  what  intent  the  timber  was  cut 
was  a  question  of  fact  for  the  jury  to  deter- 
mine from  a  consideration  of  all  the  facts 
and  circumstances  in  the  case.    There  is  no 
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more  a  conclusive  legal  presumption  of  guilt 
arising  from  failing  to  plow  land  immediate- 
ly after  the  timber  is  cut  off  than  there  is  a 
conclusive  legal  presumption  of  innocence 
when  the  land  is  plowed/* 

An  entryman  may  sell  the  surplus  over  his 
own  need  of  timber  cut  in  the  exercise  of  his 
right  to  clear  the  land  for  cultivation.  Tim- 
ber Cases,  11  Fed.  81;  Conway  v.  U.  S.  95 
Fed.  615,  37  C.  C.  A.  200.  And  the  cutting 
which  an  entryman  is  entitled  to  do  he  may 
employ  another  to  do  for  him.  U.  S.  v. 
Hamaker,  199  Fed.  644,  wherein  it  was  said: 
"Now,  the  rules  of  the  commissioner  of  the 
land  office  permit  the  settler  to  procure 
timber  from  government  land  for  agricultural 
or  domestic  purposes,  the  same  being  strictly 
for  his  own  use,  to  the  amount  of  $50  per 
year.  But  where  he  is  not  in  a  position  to 
procure  the  timber  himself,  he  is  allowed  to 
secure  the  cutting,  removing,  and  sawing 
through  the  medium  of  another,  by  an  agree- 
ment with  the  party  thus  acting  as  his  agent 
to  do  the  service,  and  the  amount  of  the  pay- 
ment to  be  made  for  such  timber  is  then 
specified.  There  can  be  no  doubt  under  the 
rules  that  it  would  be  permissible  for  the 
settler  to  employ  another  to  go  upon  the 
public  lands  and  cut  the  amount  of  timber 
to  which  he  is  entitled  each  year,  and  manu- 
facture the  same  into  lumber ;  the  settler  pay- 
ing the  expenses  for  such  cutting  and  manu- 
facturing, so  that  he  would  receive  the  entire 
timber  so  cut  in  form  of  lumber.  But  many 
settlers  are  wholly  unable  to  bear  such  ex- 
pense, nor  are  they,  from  the  nature  of  things, 
able  themselves  to  do  the  physical  work  of 
cutting  and  manufacturing  the  timber  into 
lumber.  In  order,  therefore,  for  the  settler 
to  get  any  benefit  of  the  timber  where  he  de- 
sires the  use  of  lumber  for  improving  his  place 
or  for  domestic  purposes,  in  case  he  is  unable 
to  pay  for  the  cutting  and  manufacturing,  he 
would  have  to  be  permitted  to  make  an  ex- 
change of  the  timber  which  he  is  permitted 
to  cut  annually  for  lumber  equal  in  value. 
In  that  way  the  proceeds  of  the  timber  re- 
ceived in  lumber  would  be  actually  used  for 
the  settler's  purposes.  And  so  it  appears 
to  me  that  if  a  homesteader,  in  the  course 
of  acquiring  his  claim  from  the  government, 
may  be  permitted  to  exchange  timber,  which 
it  is  permissible  for  him  to  cut  off  his  home- 
stead for  the  purposes  of  improvement  there- 
on, for  lumber  with  which  to  make  such 
improvements,  that  it  would  surely  be  per- 
missible under  the  rules  of  the  commissioner 
of  the  general  land  office  for  a  settler  to  ex- 
change the  timber  to  which  he  is  entitled  for 
the  year  for  lumber  with  which  to  make  do- 
mestic improvements  upon  his  land,  and 
strictly  for  his  own  use.  I  am  therefore  of 
the  opinion  that  the  defendants  in  the  case 
at  bar  set  forth  a  good  defense  to  their  cut- 


ting and  removing  timber  from  the  goverTT- 
ment  land,  in  so  far  as  they  have  cut  timber 
at  the  instance  of  settlers  and  residents,  and 
have  given  in  exchange  therefor  its  value  in 
lumber;  the  value  of  the  timber  in  the  tree 
not  inuring  in  any  part  to  their  benefit  in 
making  such  exchange." 

Timber  may  be  cut  for  the  purposes  for 
which  an  entryman  is  entitled  to  cut,  during 
the  interval  between  actual  settlement  and 
the  filing  of  an  entry.  U.  S.  v.  Yoder,  18  Fed. 
372,  wherein  the  court  said:  'The  naked 
question  presented  is  whether  or  not  a  settler, 
claiming  in  good  faith  a  homestead,  can,  for 
the  purpose  of  improving  the  land,  cut  dow^n 
the  necessary  timber  before  he  files  his  entry 
in  the  land  office.  I  find  nothing  in  the  home- 
stead act  forbidding  it;  and  if  the  settler 
is  acting  in  good  faith,  the  fact  that  the  time 
above  specified  intervened  between  the  settle-' 
ment  and  filing  of  the  entry,  would  not  pre- 
vent him  from  doing,  in  the  meanwhile,  that 
which  good  husbandry  would  dictate."  But 
in  U.  S.  V.  Vagnell  Timber  Co.  178  Fed.  795, 
102  C.  C.  A.  243,  it  was  held  that  after  the 
expiration  of  the  limited  time  allowed  be- 
tween actual  settlement  and  entry  at  the  land 
office,  a  person,  though  he  intends  to  become 
a  homestead  entryman,  is  a  mere  "squatter" 
and  has  no  rights. 

3.  Rights  of  Kailboad  Com:pany. 

Kailroad  companies  are  expressly  excluded 
from  the  benefits  of  the  mineral  lands  act  of 
1878  (7  Fed.  St.  Ann.  p.  297)  discussed  in 
the  following  subdivision  of  this  note.  And 
the  use  of  timber  from  public  lands  for  fuel 
for  locomotives  is  unlawful.  U.  S.  v. 
Eureka,  etc.  R.  Co.  40  Fed.  419.  In  U. 
S.  V.  Denver,  etc.  R.  Co.  150  U.  S.  1,  14 
S.  Ct.  11,  37  U.  S.  (L.  ed.)  975,  at^ming 
34  Fed.  838,  the  court  construed  a  charter  pro- 
vision allowing  the  taking  of  timber  from 
adjacent  public  lands  for  construction  pur- 
poses. In  that  case  it  was  said:  "Was  the 
defendant,  under  a  proper  construction  of  the 
act,  limited  and  restricted  in  the  use  of  such 
timber  for  purposes  of  construction  to  points 
or  places  on  the  line  of  the  road  adjacent 
to  the  locality  from  which  the  timber  was 
taken?  While  the  act  docs  limit  the  raihvay 
company  in  respect  to  the  place  or  locality 
from  which  timber  or  other  material  may  be 
taken,  by  confining  the  right  to  public  lands 
adjacent  to  the  line  of  the  road,  it  does  not, 
by  either  express  terms,  or  by  any  fair  or 
necessary  implication,  place  any  limitation 
as  to  the  place  at  which  such  timber  may  be 
used.  The  license  to  take  timber  is  not,  by 
the  language  of  the  act,  limited  to  what  L*^ 
necessary  for  the  construction  of  such  portion 
of  the  road  as  is  adjacent  to  the  place  from 
which  the  timber  is  taken,  but  extends  to  the 
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construction  of   the   entire   'railroad.'     The 
right  is  given  to  use  material  'necessary  for 
the  construction  of  said  railroad.'    This  lan- 
guage treats  the  railroad  as  an  entirety,  in 
the  construction  of  which  it  was  the  purpose 
of  Congress  to  aid  by  conferring  upon  any 
railway  company,  entitled  to  the  benefits  of 
the  act,  the  right  to  take  timber  necessary 
for  such  construction  from  the  public  lands 
adjacent  to  the  line  of  the  road.    This  inten- 
tion would  be  narrowed,  if  not  defeated,  if  it 
were  held  that  tiie  timber,  which  the  railway 
company  had  the  right  to  take  for  use  in  the 
construction  of  its  line,  could  be  rightfully 
used  only  upon  such  portions  of  the  line  as 
might  be  contiguous  to  the  place  from  which 
the  timber .  was  taken.     If  Congress  had  in- 
tended to  impose  any  such  restriction  upon 
the  use  of  timber  or  other  material  ti^en 
from  adjacent  public  lands,  it  should-  have 
been  so  expressed.    No  rule  of  interpretation 
requires   this   court  to   so  construe  the  act 
as  to  confine  the  use  of  timber  that  may  be 
taken  from  a  proper  place  for  the  purpose  of 
construction  to  any  particular  or  defined  por- 
tion of  the  railroad.     To  do  this  would  re- 
quire the  court  to  read  into  the  statute  the 
same  language,  as  to  the  place  of  use,  which 
is  found  in  the  statute  as  to  the  place  of 
taking.    In  other  words,  it  would  require  the 
court  to  interpolate  into  the  statute  the  pro- 
vision that  the  place  at  which  the  timber 
shall  be  used  shall  be  'contiguous,  adjoining, 
or  adjacent*  to  the  place  from  which  it  is 
taken.    The  place  of  use  is  not,  by  the  lan- 
guage of  the  statute,  qualified,  restricted,  or 
defined,  except  to  the  extent  of  the  construc- 
tion of  the  railroad  as  such,  and  it  is  not 
to  be  inferred  from  the  restriction  of  limita- 
tion imposed  as  to  the  place  from  which  it 
may  be  rightfully  taken  that  it  is  to  be  used 
only  adjacent  to  such  place.    As  to  the  pur- 
poses for  which  the  material  may  be  used, 
it  must  be  borne  in  mind  that  the  benefits 
intended  to  be  conferred  by  the  act  are  not 
confined  or  limited  to  the  roadbed,  or  road- 
way, as  the  foundation  upon  which  the  super- 
structure is  to  rest,  but  are  extended  to  the 
'railroad,'  as  a  completed  or  perfected  struc- 
ture.    In  addition  to  the  right  of  way  and 
the  right  to  take  timber  for  the  purposes  of 
this  completed  or  entire  structure,  called  the 
'railroad,'  there  is  granted  by  the  act  'also 
ground  adjacent  to  such  right  of  way   for 
station  buildings,  depots,  machine  shops,  side 
tracks,  turnouts,   and   water   tanks,   not  to 
exceed  in  amount  twenty  acres  for  each  sta- 
tion, to  the  extent  of  one  station  for  each 
ten  miles  of  its  road.'     By  this  provision, 
these  structures,  which  are  necessary  appur- 
tenances to  all  railroads,  may  fairly  be  re- 
garded as  parts  or  portions  of  the  railroad, 
whose   construction   it  was   the   purpose  of 
Congress  to  aid.    In  its  ordinary  acceptation 
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and  enlarged  sense  the  term  railroad  fairly 
includes  all  structures  which  are  necessary 
and  essential  to  its  operation.  As  already 
stated,  it  was  not  the  intention  of  Congress 
to  aid  in  the  mere  construction  of  the  roadbed^ 
or  roadway,  but  to  aid  in  the  construction  of 
the  railroad  as  such,  which  term  has  a  far 
more  extended  signification  than  the  mere 
track,  or  roadway.  If  the  language  of  the 
act  had  shown  an  intention  to  aid  merely  in 
the  construction  of  the  roadbed,  or  roadway, 
it  is  clear  that  such  structures  as  station 
houses,  etc.,  would  not  have  been  included; 
but  when  the  ground  is  given  on  which  to 
erect  such  structures  in  and  by  the  same 
act  which  confers  the  right  of  way,  and  also 
gives  the  right  to  take  from  adjacent  public 
lands  timber  necessary  for  the  construction 
of  the  railroad  as  such,  it  may  be  reasonably 
claimed  that  timber  necessary  for  that  con- 
struction may  be  used  or  applied  in  the  erec- 
tion of  the  structures  constituting  an  es- 
sential part  or  portion  of  the  raili'oad.  It 
is  no  forced  interpretation  to  >hold  that  the 
right  to  take  timber  was  intended  to  aid  in 
the  erection  of  structures  without  which  the 
railroad  would  have  been  practically  useless. 
It  could  hardly  be  questioned  that  a  grant  of 
power  to  construct  a  railroad  would  include 
the  right  to  erect  necessary  structures,  such 
as  station  houses,  water  tanks,  etc.,  as  es- 
sential and  constituent  parts  thereof.  This 
being  so,  it  is  difficult  to  understand  why 
the  grant  of  a  right  to  take  timber  for  the 
construction  of  a  railroad  should  not  equally 
extend  to  and  include  the  same  structures, 
constituting,  as  they  do,  necessary  and  in- 
dispensable appendages  thereto."  The  fore- 
going decision  was  followed  in  U.  S.  v.  Price 
Trading  Co.  109  Fed.  239,  48  C.  C.  A.  33X, 
wherein  it  was  said:  "The  point  adjudicated 
in  the  case  of  Denver,  etc  R.  Co.  v.  U.  S. 
[150  U.  S.  1,  14  S.  Ct.  11,  87  U.  S.  (L.  ed.) 
976]  upon  which  stress  is  laid,  does  not,  in 
our  judgment,  control  the  case  at  bar,  because 
the  timber  which  is  now  involved  was  taken 
for  the  original  construction  of  a  branch  line 
of  road  which  the  Rio  Grande  Western  Rail- 
way Company,  as  it  seems,  was  fully  author- 
ized by  its  charter  to  construct,  but  had 
deferred  building  until  a  more  convenient  sea- 
son. As  counsel  for  the  defendants  in  error 
well  observe,  the  'main  line'  and  the  'branch 
line,'  so  termed,  together  constitute  a  single 
railroad,  just  as  the  trunk  and  branches  of  a 
tree  constitute  a  single  tree.  If  the  work  of 
constructing  what  is  termed  the  'main  line' 
had  been  suspended  for  a  season  after  some 
sections  thereof  were  completed  and  in  opera- 
tion, and  work  thereon  had  been  afterwards 
resumed,  we  think  that  it  could  not  have  been 
successfully  claimed  that  the  right  to  take 
timber  from  public  lands  adjacent  to  the 
completed  sections  for  the  extension  of  the 
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road  to  its  authorized  termini  was  lost,  and 
we  can  discover  no  greater  reason  for  deny- 
ing the  right  of  the  railway  company  to  take 
timber  from  land  adjacent  to  its  completed 
main  line  for  the  original  construction  of  the 
branch  line  which  it  was  authorized  by  its 
charter  to  construct.  The  same  reasons  of 
public  policy  which  induced  Congress  to  au- 
thorize the  use  of  timber  standing  on  public 
lands  for  the  construction  of  what  are  termed 
'main  lines'  exist  with  respect  to  the  con- 
struction of  authorized  branch  lines,  and,  in 
the  absence  of  any  provision  limiting  the 
privilege  to  the  construction  of  main  lines, 
it  will  be  presumed  that  Congress  intended 
it  to  extend  to  the  orig^lnal  construction  of 
branch  lines.  The  entire  authorized  struc- 
ture, consisting  of  main  lines  and  branches, 
must  be  regarded  as  forming  a  single  rail- 
road, and  the  privilege  granted  to  take  tim- 
ber from  public  lands  adjacent  thereto  must 
be  considered  as  applicable  to  the  original 
construction  of  any  part  of  the  road  which 
was  authorized  to  be  built."  In  Stone  v.  U. 
S.  167  U.  S.  178,  17  S.  Ct.  778,  42  U.  S.  (L. 
ed.)  127,  the  right  to  take  timber  was  held 
to  be  confined  to  lands  contiguous  to  the 
road. 

4.  TiMBBB  ON    Mineral  Lands. 

a.  Oenerally. 

By  the  act  of  June  3,  1878  (7  Fed.  St. 
Ann.  297)  extended  by  subsequent  legislation 
to  certain  states  not  named  in  the  original  act, 
the  removal  of  timber  on  lands  subject  to  min- 
eral entry  only  was  permitted  for  ''building, 
agricultural,  mining  or  other  domestic  pur- 
poses," under  such  regulations  as  might  be 
established  by  the  secretary  of  the  interior. 
The  policy  of  the  act  was  stated  in  Morgan  v. 
U.  S.  169  Fed.  242,  94  C.  C.  A.  618,  as  follows: 
''The  conception  of  Congress  in  its  enactment 
was  to  encourage  the  development  of  mines  in 
the  public  lands  of  that  region.  As  mineral- 
bearing  lands  were  usually  situate  in  moun- 
tainous, barren  regions,  unadapted  to  agri- 
culture and  the  founding  of  homes,  and  the 
timber  thereon  may  be  essential  not  only  for 
direct  use  in  and  about  the  mines  to  be 
opened  or  operated,  but  for  building  homes 
and  fences  for  the  use  of  the  people  desiring 
to  occupy  and  develop  such  communities, 
license  is  given  to  any  citizen,  resident  of  the 
state  or  territory,  to  enter  upon  such  publio 
lands  and  remove  the  timber  'for  building, 
agricultural,  mining,  or  other  domestic  pur- 
poses, said  lands  being  mineral,  and  not  sub- 
ject to  entry  under  existing  laws  of  the 
United  States  except  for  mineral.'  The  term 
'other  domestic  purposes'  was  not  employed 
in  the  narrow  sense  of  household  purposes, 
but  in  the  broader  sense  of  other  industries 


in  the  locality,  including  the  right  of  persons 
cutting  and  removing  the  timber  to  sell  it  for 
domestic  consumption,  as  contradistinguished 
from  exportation  from  the  state." 

The  provision  that  the  cutting  of  timber 
on  mineral  lands  shall  be  under  rules  and 
reglations  to  be  prescribed  by  the  secretary 
of  the  interior  is  not  invalid  as  a  delegation 
of  legislative  power  to  an  executive  officer. 
U.  S.  V.  Williams,  6  Mont.  379,  12  Pac.  851. 
See  also  the  cases  passing  on  a  like  provision 
in  the  forest  reserve  act,  infra  this  note, 
p.  21,  in  subdivision  8b,  National  Forest  Re- 
serves, Departmental  Regulations,  The  secre- 
tary cannot,  however,  by  regulation  narrow 
the  provisions  of  the  act  itself  as  to  the  lands 
from  which  timber  may  be  taken,  the  purposes 
for  which  it  may  be  taken,  or  the  persons  en- 
titled to  take  it.  U.  S.  v.  Rossi,  133  Fed.  380, 
66  C.  0.  A.  442;  U.  S.  v.  Copper  Queen  Consol. 
Min.  Co.  7  Ariz.  80,  60  Pac.  885.  And  see  U. 
S.  V.  United  Verde  Copper  Co.  8  Ariz.  186,  71 
Pac.  954,  affirmed  196  U.  S.  207,  26  S.  a.  222, 
49  U.  S.  (L.  ed.)  449.  "The  rules  and  regu- 
lations provided  by  the  act  to  be  prescribed 
by  the  secretary  of  the  interior  were  intend- 
ed merely  to  furnish  detailed  instructions  as 
to  the  manner  of  taking  the  timber,  to  prevent 
waste  and  unnecessary  destructicm."  U.  S. 
V.  Rossi,  supra.  The  regulations  promulgated 
by  the  secretary  have  within  the  scope  of  his 
power  the  force  and  effect  of  law  and  are  to 
be  construed  in  like  manner.  U.  S.  v.  Copper 
Queen  Consol.  Min.  Co.  7  Ariz.  80,  60  Pac. 
886;  U.  S.  V.  Williams,  8  Mont.  85,  19  Pac. 
288.  They  will  be  judicially  noticed.  U.  S. 
V.  Williams,  6  Mont.  379,  12  Pac.  851,  where- 
in it  was  said:  "Can  the  rules  and  regula- 
tions prescribed  by  the  secretary  of  the 
interior  for  the  protection  of  timber  be  classed 
as  public  or  private  acts  of  the  executive  de- 
partment of  the  United  States?  If  so,  the 
courts  of  this  territory  will  take  judicial 
notice  thereof,  under  the  third  subdivision  of 
section  625  of  the  first  division  of  the  Re- 
vised Statutes.  It  certainly  was  not  the  in- 
tention of  the  legislature  to  limit  the  acts 
of  which  judicial  notice  will  be  taken  to 
the  personal  acts  of  the  president  or  the 
governor.  Such  a  limitation  could  serve  no 
useful  purpose,  and  would  be  without  reason. 
There  is  no  doubt  that  courts  would  take 
judicial  notice  of  the  extension  of  a  pardon, 
or  the  issuance  of  a  commission,  or  an  order 
removing  an  officer,  or  the  issuance  of  a  land 
patent.  Doe  v.  Winn,  5  Pet.  241  [8  U.  S.  (L. 
ed.)  112];  Yount  v.  Howell,  14  Cal.  468; 
Wetherbee  v.  Dunn,  32  Cal.  108.  But  manv  of 
the  most  important  acts  of  the  president  are 
performed  through  heads  of  departments.  In 
the  very  nature  of  the  existing  order  of 
things,  the  extent  of  this  country,  the  mag- 
nitude of  the  interests  involved,  and  the  im- 
mense mass  of  business  required  to  be  trans- 
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acted  by  the  executive  department  of  the 
government^  it  would  be  impossible  to  dispose 
of  it  without  confiding  it,  in  a  great  measure, 
to  the  care  of  the  cabinet  officers;  yet,  what- 
ever the  president  does  through  these  officers 

18  to  be  regarded  in  law  as  an  act  of  the 
executive  department.  Then,  may  not  the 
rules  prescribed  by  the  secretary  of  the  in- 
terior be  so  considered?  Nothing  appears 
more  reasonable.  There  could  be  no  question 
in  regard  to  the  matter  if  the  act  of  Congress 
required  them  to  be  approved  by  the  presi- 
dent. But  although  his  approval  is  not,  in 
express  terms,  required  by  the  law,  is  it  not 
reasonably  to  be  inferred  that  he  is  cognizant 
of  them,  and  that  they  meet  his  approval? 
It  would  seem  so.  From  the  importance  of 
the  subject,  and  the  fact  that  the  prescribing 
of  these  rules  is  the  personal  act  of  the  secre- 
tary himself,  we  think  that  they  may  fairly 
be  considered  an  act  of  the  executive  depart- 
ment of  the  United  States.  But  as  the  act 
of  Congress  of  the  3d  of  June,  1878,  requires 
the  secretary  of  the  interior  to  prescribe  the 
rules  and  regulations  under  which  the  per- 
sons, permitted  so  to  do,  may  fell  and  remove 
timber,  this  fact  certainly  gives  such  rules 
and  regulations  sufficient  force  to  allow  the 
court  to  take  judicial  notice  thereof  in  inter- 
preting and  carrying  into  execution  this  very 
act  of  Congress."  In  U.  S.  v.  Mullan  Fuel 
Co.  118  Fed.  663,  it  was  held  that  a  person 
seeking  to  avail  himself  of  the  benefit  of  the 
act  must  do  so  in  accordance  with  those  rules. 
See  also  U.  S.  v.  Basic  Co.  121  Fed.  604,  57 
C.  C.  A.  624.  The  revocation  of  a  rule  does 
not  affect  the  liability  for  a  previous  viola- 
tion thereof.     U.  S.  v.  Williams,  8  Mont.  85, 

19  Pac.  288.  Failure  to  keep  the  records 
prescribed  by  the  regulations  will  not  render 
unlawful  a  cutting  of  timber  otherwise  au- 
thorized by  the  statute.  U.  S.  v.  Price  Trad- 
ing Co.  109  Fed.  239,  48  C.  C.  A.  331.  In 
that  case  the  court  interpreted  the  following 
rule :  "  ( 4 )  Every  owner  or  manager  of  a  saw- 
raill,  or  other  person  felling  or  removing 
timber  under  the  provisions  of  this  act,  shall 
keep  a  record  of  all  timber  so  cut  or  removed, 
stating  time  when  cut,  names  of  parties  cut- 
ting the  same  or  in  charge  of  the  work,  and 
describing  the  land  ft'om  whence  cut  by  legal 
subdivisions  if  surveyed,  and  as  near  as  prac- 
ticable if  not  surveyed,  with  a  statement  of 
the  evidence  upon  which  it  is  claimed  that  the 
land  is  mineral  in  character,  and  stating  also 
the  kind  and  quantity  of  lumber  manufac- 
tured therefrom,  together  with  the  names  of 
parties  to  whom  any  such  timber  or  lumber 
is  sold,  dates  of  sale,  and  the  purpose  for 
which  sold,  and  shall  not  sell  or  dispose  of 
iuch  timber,  or  lumber  made  from  such  tim- 
ber, without  taking  from  the  purchaser  a 
written  agreement  that  the  same  shall  not 
be  used  except  for  building,  agricultural,  min- 
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ing,  or  other  domestic  purposes  within  the 
state  or  territory;  and  every  such  purchaser 
shall  further  be  required  to  file  with  said 
owner  or  manager  a  certificate,  under  oath, 
that  he  purchases  such  timber  or  lumber  ex- 
clusively for  his  own  use  and  for  the  purposes 
aforesaid.  (5)  The  books,  files,  and  records 
of  all  millmen  or  other  persons  so  cutting,  re- 
moving, and  selling  such  timber  or  lumber, 
required  to  be  kept  as  above  mentioned,, shall 
at  all  times  be  subjected  to  the  inspection  of 
the  officers  and  agents  of  this  department. 
(6)  Timber  felled  or  removed  shall  be  strictly 
limited  to  building,  agricultural,  mining,  and 
other  domestic  purposes  within  the  state  or 
territory  where  it  grew."  The  court  said: 
"We  are  of  opinion  that  the  construction  of 
the  regulation  aforesaid  which  is  contended 
for  by  the  defendant  company  is  correct;  that 
is  to  say,  that  the  rule  contemplates  that  a 
record  shall  be  kept  by  those  who  are  engaged 
in  operating  sawmills  or  who  are  engaged  to 
a  considerable  extent  in  felling  timber  on 
mineral  lands,  and  cutting  it  into  some  form 
suitable  for  building,  agricultural,  mining,  or 
other  domestic  uses.  This  is  not  only  the 
interpretation  of  the  regulation  which  the 
rule  of  law  above  mentioned  requires,  but,  in 
our  judgment,  it  would  be  unreasonable  to 
place  a  construction  on  the  regulation  which 
would  require  every  ranchman  who  goes  on 
mineral  land  to  cut  a  little  timber  for  his  own 
use,  and  every  occupant  of  such  land  who 
occasionally  cuts  a  small  quantity  of  timber 
thereon,  and  sells  it  to  his  neighbor  for  fenc- 
ing and  other  domestic  uses,  to  keep  th» 
elaborate  record  which  the  regulation  pre- 
scribes. The  act  of  Congress  was  intended 
to  enable  settlers  in  those  regions  where  tim- 
ber is  scarce  to  utilize  it  so  far  as  is  neces- 
sary for  domestic  and  mining  purposes,  and 
will  not  be  presumed  that  the  regulation  was 
intended  to  place  embarrassing  and  unneces- 
sary  obstruction  in  the  way  of  such  use. 
Some  persons,  perhaps,  who  would  have  oc- 
casion to  use  timber  for  the  purposes  defined 
by  the  act,  might  not  be  able  to  keep  the 
prescribed  record,  or  to  keep  it  in  such  exact 
form  as  would  protect  them  from  prosecution 
as  trespassers.  The  regulation,  then,  so  far 
as  the  keeping  of  the  prescribed  record  is 
concerned,  must  be  held  applicable  to  tiiose 
persons  who,  like  the  proprietors  of  sawmills, 
are  engaged  to  a  considerable  extent  or  who 
make  a  business  of  cutting  timber  on  mineral 
land  and  selling  it.  It  was  intended  to  im- 
pose on  persons  of  that  class  the  duty  of 
providing  themselves  with  suitable  books,  and 
keeping  a  record  of  timber  cut  and  removed, 
so  that  the  government  could  readily  ascer- 
tain, by  an  inspection  of  the  record,  the 
amount  cut,  and  whether  it  had  been  devoted 
to  lawful  uses."  And  see  Powers  v.  U.  S. 
119  Fed.  562,  56  C.  C.  A.  128.  ' 
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Timber  may  be  cut  from  mineral  lands  to 
be  sold  for  tlie  uses  permitted  by  the  act,  and 
a  regulation  prohibiting  such  a  ^le  is  in- 
valid. U.  S.  V.  Rossi,  133  Fed.  380,  66  C.  C. 
A.  442.  And  see  U.  S.  v.  Price  Trading  Co, 
109  Fed.  239,  48  C.  C.  A.  331;  U.  S.  v.  Edgar, 
140  Fed.  655  In  U.  S.  v.  Rossi,  supra,  it  was 
said:  "This  act  was  passed,  according  to 
the  views  of  Secretary  Teller,  of  the  Interior 
Department,  expressed  in  1  L.  D.  607,  to 
establish  by  positive  enactment  a  right 
claimed  and  exercised  by  lumbermen  for  a 
period  of  about  30  years  without  interference 
on  the  part  of  the  government — ^the  right  to 
appropriate  the  timber  on  government  lands, 
manufacture  it  into  lumber,  and  furnish  it 
to  the  millmen,  the  miners  the  fatmers,  and 
otlier  inhabitants  of  the  district  who  could 
not  or  did  not  wish  to  do  the  actual  cutting 
and  manufacturing  for  themselves  individual- 
ly. He  further  said:  The  great  object  of 
the  governmental  supervision  of  the  cutting 
of  timber  in  those  states  and  territories  ought 
not  to  be  to  compel  payment  for  timber  so 
cut,  but  to  prevent  unnecessary  waste,  the 
cutting  of  the  small  trees  under  the  size  pre- 
scribed by  the  department,  and  to  prevent 
waste  by  fires  and  other  means.'  The  rules 
and  regulations  of  the  secretary  of  the  in- 
terior in  force  until  February  16,  1900,  were 
in  accord  with  these  views,  permitting  owners 
of  sawmills  to  cut  the  timber  and  manufac- 
ture it  into  lumber  for  sale,  under  the  re- 
quirement that  it  be  sold  to  citizens  of  the 
state  or  territory  wherein  it  was  growing, 
and  for  'building,  agricultural,  mining,  and 
other  domestic  purposes.'  The  intention  of 
Congress  in  enacting  this  law  was  to  enable 
settlers  in  the  regions  where  timber  is  scarce 
to  utilize  it  for  domestic  and  mining  purposes, 
and  especially  to  develop  the  mineral  re- 
sources of  the  rough,  mountainous  districts, 
where  agricultural  pursuits  could  not  be 
profitably  followed.  Whether  or  not  this 
policy  should  be  continued  to  permit  the  car- 
rying on  of  an  extensive  business  in  the 
manufacture  and  sale  of  lumber,  not  only  to 
the  miners,  but  for  all  the  uses  of  the  cities 
which  may  grow  up  by  reason  of  the  mining 
industry,  and  without  compensation  to  the 
government  for  the  timber  required  for  such 
purposes,  may  reasonably  be  questioned.  But 
until  Congress  closes  the  door  which  was  so 
widely  opened  by  the  passage  of  this  act,  or 
limits  its  benefits  to  some  specified  amount  or 
degree,  the  courts  must  continue  to  give  effect 
to  its  provisions.  It  is  true  that  the  rules 
and  regulations  of  the  secretary  of  the  in- 
terior now  in  force,  and  which  have  been 
in  operation  since  February  15,  1900,  declare, 
in  rule  5,  that:  *No  timber  is  permitted  to 
be  felled  or  removed  for  purposes  of  sale  or 
traffic,  or  to  manufacture  the  same  into  lum- 
ber or  other  timber  product  as  an  article  of 


merchandise,  or  for  any  other  use  whatsoever, 
except  as  defined  in  section  4  of  these  rules  and 
regulations.'  Section  4  reads:  *The  uses  for 
which  timber  may  be  felled  or  removed  are 
limited  by  the  wording  of  the  act  to  "building, 
agricultural,  mining,  or  other  domestic  pur- 
poses." '  And  it  is  contended  by  the  plaintiff 
in  error  that  rule  6  is  made  an  integral  part 
of  the  act  by  the  wording  of  section  1  thereof, 
and  that  the  defendants  in  error  have  acted 
unlawfully  in  removing  timber  for  purposes 
of  sale  and  manufacturing  it  into  lumber  as 
an  article  of  merchandise,  in  direct  violation 
of  this  rule.  To  uphold  this  contention  would, 
in  effect,  permit  a  modification  and  alteration 
of  an  act  of  Congress  by  a  department 
charged  merely  with  the  execution  of  the  law 
in  question.  The  rules  and  regulations  pro- 
vided by  the  act  to  be  prescribed  by  the 
secretary  of  the  interior  were  intended  mere- 
ly to  furnish  detailed  instructions  as  to  the 
manner  of  taking  the  timber,  to  prevent 
waste  and  unnecessary  destruction.  The  land 
from  which  the  timber  might  be  taken,  the 
objects  for  which  it  might  be  used,  and  the 
persons  entitled  to  take  it,  were  designated 
by  Congress  in  the  act  itself.  If  the  working 
out  of  this  law  has  not  conferred  the  public 
benefits  intended,  but  resulted  inimicably  to 
the  government,  the  remedy  lies  with  the  leg- 
islative branch  of  the  government,  the  power 
that  made  the  law  originally,  and  not  with 
the  executive  branch,  or  tiie  judicial." 

A  person  justifying  under  the  mineral  lands 
act  a  taking  of  timber  from  the  public  lands 
has  the  burden  of  showing  that  the  taking 
was  for  a  purpose  permitted  by  that  act. 
Northern  Pac.  R.  Co.  v.  Lewis,  162  U.  S. 
366,  16  S.  Ct.  831,  40  U.  S.  (L.  ed.)  1002; 
U.  S.  V.  Denver,  etc.  R.  Co.  191  U.  8.  84,  24 
S.  Ct.  33,  48  U.  S.  (L.  ed.)  106.  Timber 
used  as  fuel  for  the  reduction  of  ore  is  used 
for  a  "mining  purpose."  U.  S.  v.  Richmond 
Min.  Co.  40  Fed.  415,  wherein  it  was  said: 
"In  a  very  restricted  sense  it  may  be  true  that 
mining  is  limited  to  the  breaking  down  or  dig- 
ging up  of  ore  in  place.  In  its  ordinary  and 
usual  sense  mining  embraces  many  things  con- 
nected therewith,  and  it  calls  to  its  aid  the 
services  of  many  classes  of  persons  not  at  all 
skilled  in,  or  wholly  ignorant  of,  the  manual 
labor  of  mining.  But  not  to  dwell  upon  this 
point,  we  may  concede  that  reducing  ores  and 
refining  the  product  may  not  be  strictly  min- 
ing. Still  this  business  by  itself  is  a  domestic 
industry  of  the  highest  importance  to  the 
miner  and  to  the  public.  Without  reduction 
works  it  would  profit  the  miner  or  the  public 
but  little  to  mine  the  ore.  Reducing  ores 
is  certainly  a  lawful  pursuit  or  business,  and 
those  engaged  in  it  within  the  state  are  with- 
in the  benefits  conferred  bv  the  statute,  and 
entitled  to  use  this  wood  or  timber  for  this 
purpose."     And   in  U.   S.  v.  United  Verde 
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Copper  Co.  196  U.  S.  207,  25  S.  Ct.  222,  49 
U.  S.  (L.  ed.)  449,  a  firming  8  Ariz.  186,  71 
Pac.  954,  it  was  held  that  a  use  for  fuel  for 
'roasting  ore"  was  lawful  despite  a  regula- 
tion prohibiting  use  for  "smelting."  In  U.  S. 
V.  Eureka,  etc.  R.  Co.  40  Fed.  419,  it  was  held 
that  the  use  of  timber  for  fuel  for  locomo- 
tives was  unlawful,  the  court  saying:  "It  is 
the  duty  of  the  courts  to  enforce  this  statute 
without  equivocation.  Without  positive  li- 
cense by  statute,  or  other  competent  authori- 
ty, no  person  or  corporation  can  lawfully  cut 
or  use  the  timber  cut  upon  the  public  lands, 
be  they  mineral  lands  or  otherwise.  The 
United  States,  as  proprietor  of  the  public 
lands,  may  call  upon  the  courts,  by  injunc- 
tion, and  by  all  other  appropriate  remedies, 
to  stay  and  prevent  waste  and  spoliation  of 
the  public  domain,  and  to  enforce  any  stat- 
utes, penal  or  other,  enacted  for  that  purpose. 
The  policy  of  this  amendment  or  proviso,  its 
seeming  hardship  upon  railroads,  is  pressed 
upon  the  attention  of  the  court.  The  policy 
of  a  statute,  its  severity  or  hardship  or  in- 
convenience, is  a  matter  for  the  consideration 
of  Congress,  not  of  the  courts.  Courts  are 
to  enforce  laws,  not  make  them;  to  execute, 
not  avoid  them.  1  am  not,  however,  inclined 
to  question  the  wisdom  and  prudence  of  this 
proviso  to  this  statute.  The  supply  of  tim- 
ber, even  for  fuel,  in  Nevada,  is  limited,  and 
not  evenly  distributed.  The  consumption  of 
fuel  by  railroads  is  large  and  constant.  If 
they  are  permitted  to  denude  the  public  lands 
of  the  fuel  thereon,  the  act  of  Congress  re- 
ferred to  becomes  of  little  benefit  to  the  people 
of  the  state,  and  the  result  would  be  that 
the  railroads,  and  the  people  also,  residents 
of  the  state,  would  ere  long  be  compelled  to 
seek  their  fuel  supplies  from  abroad  and  be- 
yond the  limits  of  the  state.  This  would  be 
very  oppressive  to  the  great  mass  of  the  peo- 
ple of  the  state.  It  is,  however,  not  a  dif- 
ficult matter  for  the  railroad  companies,  hav- 
ing their  own  ample  means  of  tr€msportation, 
to  procure  their  fuel  supplies  from  lawful 
sources.  This  timber  and  wood  mentioned  in 
the  statute  is  by  the  statute  devoted  to  the 
lawful  uses  of  the  people,  bona  fide  residents 
of  the  state,  to  aid  in  the  material  develop- 
ment of  the  various  industries  of  the  state. 
The  statute  is  beneficent  in  its  purpose  and 
object,  but  from  its  benefits  all  railroads  are 
excluded." 

While  the  benefits  of  the  mineral  lands  act 
are  extended  only  to  "residents"  of  the  states 
therein  named,  a  resident  alien  is  within  its 
terms.  U.  S.  v.  Copper  Queen  Consol.  Min. 
Co.  7  Ariz.  80,  60  Pac.  885,  wherein  the  court 
said:  "Tlie  language  of  the  act  is,  'all  citi- 
zens of  the  United  States  and  other  persons 
bona  fide  residents,'  etc.  The  language  used 
can  have  no  other  meaning  than  as  including 
aliens  as  well  as  citizens,  provided  they  be 
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bona  fide  residents  of  the  states  and  terri- 
tories and  districts  mentioned,  among  the 
persons  thus  authorized  to  fell  and  remove  any 
timber  or  other  trees  on  the  public  mineral 
lands.  No  case  has  been  cited  by  appellant 
in  which  any  of  the  federal  courts  have  con- 
strued the  act  of  June  3,  1878,  as  limiting 
the  authority  to  cut  timber  therein  granted 
to  those  persons  who  are  both  citizens  and 
bona  fide  residents  of  the  states,  territories, 
or  districts  mentioned.  While  dicta  may  be 
found  which  would  imply  that  this  construc- 
tion has  been  given,  it  does  not  appear  that 
the  precise  question  as  to  whether  an  alien 
who  is  a  bona  fide  resident  of  one  of  the 
states  or  territories  named  is  prohibited  by 
the  terms  of  said  act  of  June  3,  1878,  from 
cutting  timber  upon  public  mineral  lands. 
The  case  of  Northern  Pac.  R.  Co.  v.  Lewis, 
162  U.  S.  366,  16  S.  Ct.  831,  40  U.  S.  (L.  ed.) 
1002,  cited  by  counsel  for  appellant,  did  not 
involve  the  question  in  point,  in  that  the  per- 
sons charged  with  having  cut  the  wood  whicb 
was  the  subject-matter  of  the  action  were 
both  citizens  of  the  United  States  and  resi- 
dents of  Montana,  where  the  cutting  was  done. 
The  learned  justice  who  wrote  the  opinion  in 
that  case,  we  think  inadvertently,  in  stating 
in  general  terms  the  provisions  of  the  act  of 
June  3,  1878,  omitted  to  give  any  meaning  to 
the  term  'and  other  persons'  used  in  the  act. 
Dicta  may  be  found  in  other  decisions  con- 
struing the  act  as  we  are  construing  it.  U. 
S.  V.  Smith,  11  Fed.  487;  U.  S.  v.  Eureka, 
etc.  R.  Co.  40  Fed.  419;  U.  S.  v.  Richmond 
Min.  Co.  40  Fed.  415." 

b.  Lands  Included. 

The  act  permitting  the  cutting  of  timber 
on  mineral  lands  is  held  not  to  extend  to 
lands  in  Oregon  or  California.  U.  S.  v.  Smith, 
11  Fed.  487 ;  U.  S.  v.  Benjamin,  21  Fed.  285 ; 
English  V.  U.  S.  116  Fed.  625,  54  C.  C.  A. 
81,  affirming  107  Fed.  867. 

The  permission  extended  by  the  act  is 
confined  strictly  to  mineral  lands.  U.  S.  v. 
Plowman,  216  U.  S.  372,  30  S.  Ct.  299,  54 
U.  S.  (L.  ed.)  523,  reversing  151  Fed.  1022, 
81  C.  C.  A.  682;  U.  S.  v.  Benjamin,  21  Fed. 
285;  U.  S.  V.  Lynde,  47  Fed.  297.  And  the 
burden  is  on  a  person  seeking  to  avail  him- 
self of  the  privilege  accorded  to  establish  the 
mineral  character  of  the  land.  Stubbs  v. 
U.  S.  Ill  Fed.  366,  49  C.  C.  A.  392.  Whether 
particular  land  is  within  the  scope  of  the 
act  is  a  question  of  fact,  the  classification  of 
tlie  land  by  the  land  office  not  being  conclu- 
sive. U.  S.  V.  VanWinkle,  113  Fed.  903,  51  C. 
C.  A.  533;  Lynch  v.  U.  S.  138  Fed.  535,  71 
C.  C.  A.  59.  The  actual  use  to  which  land 
is  put,  while  not  conclusive,  is  the  best  evi- 
dence of  the  use  to  which  it  is  adapted. 
Lynch  v.  U.  S.  supra.    In  U.  S.  v.  Edwards, 
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38  Fed.  812,  it  was  said:  "But  it  is  not  al- 
together a  question  of  finding  valuable  ore 
or  metal  in  the  ground  from  which  the  timber 
is  taken.  Obviously  the  act  of  Congress  is 
not  limited  to  land  which  is  or  may  be  actual- 
ly occupied  for  mining  purposes.  After  lo- 
cation mdde,  the  timber  on  a  mining  claim 
belongs  to  the  claimant,  and  it  cannot  be 
supposed  that  Congress  intended  to  give  it  to 
another.  Furthermore,  the  grant  is  of  timber 
on  lands  subject  to  mineral  entry,  and  not 
subject  to  entry  as  agricultural  lands,  which 
means  such  as  may  be  taken  for  mining  pur- 
poses, as  distinguished  from  such  as  have 
been  taken  in  that  way.  Without  attempting 
to  describe  mineral  lands  in  a  way  which 
may  be  sufficient  for  all  cases  arising  under 
the  act  of  1878,  it  seems  clear  that  the  lands 
mentioned  in  the  complaint  and  in  the  state- 
ment of  facts  are  of  that  character.  They 
are  in  a  mountain  region,  in  the  vicinity  of 
valuable  mines,  and  have  some  indications  of 
valuable  metals  in  them.  They  are  unfit  for 
cultivation  and  for  pasturage,  and  are  not 
subject  to  entry  under  the  pre-emption  or 
other  laws  relating  to  agricultural  lands." 
In  Morgan  v.  U.  S.  169  Fed.  242,  94  C.  C.  A. 
518,  it  was  held  that  actual  mining  work  on 
the  land  was  not  essential  to  invest  it  with 
the  character  of  mineral  land,  the  court  say- 
ing: "The  right  to  cut  timber  should  not 
be  restricted  to  the  particular  spot,  or  minor 
tract  of  land,  on  which  mining  is  being 
actually  done,  as  there  may  be  an  absence  of 
timber  thereon  sufficient  for  the  miners*  use 
or  other  domestic  purpose.  It  follows,  as  a 
logical  sequence,  that  the  citizens  may  enter 
upon  and  take  timber  from  adjacent  lands, 
they  being  mineral,  although  no  mining  de- 
velopment work  has  been  done  thereon.  In 
such  conjuncture  the  question  arises,  how,  in 
the  absence  of  such  actual  discovery  and 
development,  is  it  to  be  determined  whether 
or  not  it  be  mineral  land?  The  courts  apply 
to  the  situation  the  rule  of  noscitur  a  sociis, 
as  one  of  practical  sense  and  necessity.  If 
contiguous  or  near  thereto,  in  the  sense  of 
neighborhood — 'vicinity,  adjoining  district' — 
there  be  lands  on  which  mineral  has  been 
actually  discovered  by  development  work,  and 
the  land  in  question  be  of  like  topography,  or 
delineation,  with  the  same  surface  indications 
of  what  is  known  as  a  lead  or  float  in  a 
placer  mining  region,  it  would  warrant  the 
inference  that  such  tract  is  also  mineral  land 
within  the  meaning  and  intent  of  the  statute. 
From  the  premises  it  follows  that  it  is  not 
essential  that  on  the  particular  piece  of  land 
from  which  the  defendant  removed  timber  any 
mine  should  have  been  opened,  disclosing 
mineral  in  paying  quality  or  quantity.  It 
was  sufficient  if,  by  reason  of  the  presence  of 
valuable  mineral  in  the  neighboring  lands  of 
like  surfaco  characteristics,  a  reasonable,  pru- 


dent person  likely  would  have  been  led  to^ 
expect  to  find  mineral  in  the  adjacent  tract. 
The  citizen  of  average  intelligence,  in  taking 
timber  from  public  land  claimed  to  be  min- 
eral, when  charged  with  trespass  thereon, 
should  be  judged  by  surrounding  appearances,, 
such  as  whether  or  not  there  had  been  dis- 
covery and  development  of  such  mineral  on 
contiguous  or  nearby  land  of  like  physical 
characteristics  and  surface  indications."  In 
U.  S.  V.  Basic  Co.  121  Fed.  604,  57  C.  C.  A. 
624,  in  defining  what  lands  are  mineral  the 
court  said:  "It  has  been  the  policy  of  Con- 
gress to  develop  the  mineral  resources  of  the 
country,  and  provide  practical  legislation  to 
that  end,  placing  only  such  restraint  upon  the 
settler  and  mineral  explorer  as  would  provide 
against  waste  and  destruction.  The  act 
under  consideration  is  part  of  this  legisla*^ 
tion,  and,  in  our  opinion,  should  be  construed 
with  reference  to  the  conditions  prevailing 
in  the  mining  regions  requiring  that  the  tak- 
ing of  timber  for  mining  and  domestic  pux- 
poses  should  not  be  restricted  to  lands  known 
to  contain  minerals  in  paying  quantities,  but 
should  include  such  adjacent  lands  as,  under 
all  the  conditions,  would  not  be  deemed  to 
be  subject  to  entry  under  any  of  the  laws 
of  the  United  States  except  as  mineral  lands ; 
this  right  or  privilege  being  exercised  under 
such  regulations  as  will  preserve  the  timber 
for  the  benefit  of  the  inhabitants  engaged  in 
or  connected  with  the  mining  industry.  Tlie 
District  Court  for  the  District  of  Colorado 
in  U.  S.  V.  Edwards,  38  Fed.  812,  and  the 
Circuit  Court  for  the  District  of  Nevada  in 
U.  S.  V.  Richmond  Min.  Co.  40  Fed.  415,  have 
similarly  construed  the  act  in  question.  No 
adverse  construction  of  the  act  appears  to 
have  been  given  by  any  of  the  federal  courts. 
Nor  has  the  secretary  of  the  interior  changed 
his  ruling  with  respect  to  this  feature  of  the 
act.  The  evidence  in  this  case  shows  that 
most,  if  not  all,  of  the  land  from  which 
the  timber  was  cut  was  classed  as  mineral 
by  the  miners  in  that  vicinity  and  in  the 
return  of  the  surveyor  general."  The  ap- 
plication of  the  rules  laid  down  for  determin- 
ing the  character  of  land  as  mineral  or  non- 
mineral  was  illustrated  in  U.  S.  v.  Richmond 
Min.  Co.  40  Fed.  415,  wherein  it  was  said: 
"It  was  shown  that,  beginning  at  or  near 
the  town  of  Palisade,  in  this  state,  a  range 
of  mountains  extends  in  a  southerly  direction 
for  at  least  150  miles;  that  this  range  bears 
mineral  nearly  its  whole  length;  that  it  has 
been  prospected  over  for  the  past  20  years, 
and  is  being  constantly  prospected  for  mines, 
and  that  new  discoveries  are  being  made; 
that  between  Palisade  and  the  town  of  Eu- 
reka, a  distance  of  about  90  miles,  eight  or  ten 
or  more  mining  districts  have  been  organized, 
in  all  of  which  mines  of  value  have  been 
found;   that  many  of  these  mining  districts 
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are  contiguous,  and  cover  nearly  all  of  the 
distance  between  the  two  towns  named;  that 
these    mining    districts    extend    south    from 
Eureka  for  a  distance  of  from  60  to  70  miles, 
in    many   of   which    rich    mines   have    been 
found.    The  United  States  topographical  sur- 
veys confirm  this  evidence.     This  mountain 
range  is  intersected  in  some  places  by  low 
passes  and  valleys,  and  different  parts  of  it 
have  local  names,  but  it  virtually  constitutes 
a  continuous  range,  though  broken  in  places, 
on  which   mines   of   great  value   have   been 
found,    and    doubtless    others   remain    to   be 
found.    It  is  one  of  the  richest  mining  belts 
or  zones  in  the  state.     The  Eureka  mining 
district  alone  is  reported  to  have  produced 
between  eighty  and  ninety  millions  of  dollars 
since  its  discovery,  and  large  mining  opera- 
tions are  still  going  on  there.     Upon  this 
mountain  range,  and  upon  the  foothills  ad- 
jacent thereto,  is  found  the  timber  or  trees 
of  the  character   and  quality  mentioned   in 
the  findings  of  fact  above  set  forth.    It  was 
upon  this  mountain  range  and  upon  the  foot- 
hills adjacent  that  the  wood  in  controversy 
was  cut,  and  much  of  it  within  the  limits  of 
organized  mining  districts,  and  not  far  re- 
mote from  known  mines.     It  can  hardly  be 
questioned   or  doubted   that  the   land   upon 
which  this  wood  was  cut  is  properly  classified 
and  recognized  as  mineral  land,^  and  strictly 
witliin   the  purview   of  the  act  of  Congress 
above  cited.     This  land  has  no  value  except 
for  its  minerals.    It  is  mountainous,  or  brok- 
en foothills,  with  no  soil,  and  not  capable  of 
cultivation.      The   wood   growing  thereon    is 
fit  only  for  domestic  use;  it  has  no  value  as 
timber  to  be  made  into  lumber.     It  is  the 
discovery  and  opening  and  working  of  mines 
that   creates   a  demand   for   this   timber   or 
wood.     The  test  of  the  land  department  as 
to  whether  a  timber  or  mineral  entry  should 
be  allowed,  to  wit,  Vhich  is  the  land  most 
valuable  for,   its  timber  or  known   mines?' 
does  not  apply  in  cases  like  the  one  before 
us.      The   test   is  very   proper   in   the   cases 
where  it  is  used,  as  applied  to  a  limited  tract 
of  land;   but  as  applied  to  a  large  tract  of 
land  extending,  as  this  mineral  range  does, 
for  hundreds  of  miles,  it  has  no  application, 
for  the  land  has  no  value  for  its  wood,  or 
anything  else,  until  the  discovery  and  open- 
ing of  mines  creates  a  market,  and  gives  a 
\alue   to   the   wood.     During   the   25   years 
that  Nevada  has  been  a  state  none  of  this 
land   had  been   surveyed,  except  in   isolated 
places  in  the  valleys.    It  will  not  be  contend- 
ed that  the  benefits  of  the  statute  are  limited 
to   the  use  of  the  wood  or  timber  growing 
upon    known    mining   claims.      Such    a   con- 
struction would  wholly  defeat  the  object  and 
purpose  of  the  statute,  since  such  timber  or 
wood  belongs  to  the  owner  of  the  claiuL" 
Ann.  Cas.  1917A. — 2. 
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A  person  who  enters  lands  as  an  agricul- 
tural homestead  cannot  justify  a  cutting  of 
timber  therefrom  on  the  ground  that  the 
lands  are  in  fact  mineral.  Bunker  Hill,  etc. 
Min.  etc.  Co.  v.  U.  S.  178  Fed.  914,  102 
C.  C.  A.  292,  wherein  the  court  said:  "The 
case  shows  that  the  land  upon  which  tlie 
timber  was  cut  stood  upon  the  books  of  the 
land  department  of  the  government  as  public 
land  open  to  homestead  entry,  and  as  such 
was  entered  by  Messinger,  who  went  into  its 
possession  and  claimed  the  right  to  cut  the 
timber  in  question  to  enable  him  to  cultivate 
the  land  and  to  make  other  uses  of  it  under 
and  in  pursuance  of  the  beneficent  provisions 
of  the  homestead  law.  One  of  the  require- 
ments of  the  oath  he  was  compelled  to  take 
in  making  his  entry  was  the  declaration  of 
his  intention  'to  occupy  the  land  as  a  home- 
stead and  cultivate  the  same.  While  thus 
availing  himself  of  the  bounty  of  the  govern- 
ment and  occupying  that  relation  to  it,  he 
could  not  legally  commit  any  act  upon  or 
in  respect  to  the  land  in  contravention  of 
the  provisions  of  the  law  under  which  he 
held  its  possession;  and  neither  he,  nor  any 
one  claiming  under  him,  can  justify  his  il- 
legal act  by  saying  that,  although  he  could 
not  cut  the  government's  timber  and  sell 
it  for  mining  purposes  und«r  the  provisions 
of  the  law  under  which  he  was  permitted  to 
go  into  and  hold  possession  of  tiie  land,  yet 
under  another  law,  in  no  way  at  the  time 
applicable  to  this  particular  land,  persons 
were  permitted  to  cut  timber  for  mining  pur- 
poses." 

6.   CrVlL   LlABILITT   FOB   UNAUTHORIZED   CUT- 
TING OF  Timber. 

Where  timber  has  been  cut  unlawfully 
from  the  public  domain  the  United  States 
may  recover  it  from  the  depredator.  U.  S. 
V.  Cook,  19  Wall.  691,  22  U.  S.  (L.  ed.)  210; 
Bly  V.  U.  S.  4  Dill.  464,  3  Fed.  Cas.  No. 
1,681;  U.  S.  V.  Steenerson,  60  Fed.  504, 
4  U.  S.  App.  332,  1  C.  C.  A.  552,  or  from  any 
person  into  whose  hands  it  has  passed  (see 
infra,  p.  19,  subdivision  7.  Property  Rights  in 
Timber  Unlawfully  Cut)  ;  or  may  maintain 
trover  for  its  value.  Cotton  v.  U.  S.  11  How. 
229,  13  U.  S.  (L.  ed.)  675;  U.  S.  v.  Cook,  19 
Wall.  591,  22  U.  S.  (L.  ed.)  210.  The  remedy 
at  law  being  adequate,  a  bill  for  an  account- 
ing will  not  lie.  U.  S.  v.  Bitter  Root  Develop- 
ment Co.  133  Fed.  274,  66  C.  C.  A.  652, 
affirmed  200  U.  S.  451,  26  S.  Ct.  318,  60  U. 
8.  (L.  ed.)  650.  Since  the  action  of  the 
government  for  damages  is  in  the  nature  of 
trover,  it  must  have  had  a  right  of  posses- 
sion at  the  time  of  the  conversion.  U.  S. 
V.  Inman  Poulsen  Lumber  Co.  211  Fed.  679. 
But  the  right  of  the  United  States  to  sue 
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for  timber  cut  from  public  lands  is  not 
impaired  by  the  location  of  a  mining  claim 
on  those  lands  by  a  third  person.  Powers 
V  U.  S.  119  Fed.  562,  56  C.  C.  A.  128. 

To  warrant  the  condemnation  of  a  vessel 
under  the  act  of  1831  (7  Fed.  St.  Ann.  295) 
for  taking  on  board  timber  cut  in  violation 
of  the  act,  wilfulness  must  be  shown.  The 
Cherokee,  12  N.  Y.  Leg.  Obs.  33,  5  Fed.  Cas. 
No.  2,639;  U.  S.  v.  Ihe  Helena,  5  McLean 
273,  26   Fed,   Cas.  No.   16,342. 

The  burden  of  proof  is  on  a  person  justify- 
ing the  cutting  of  timber  on  public  land. 
Northern  Pac.  R.  Co.  v.  Lewis,  162  U.  S. 
336,  16  S.  Ct.  831,  40  U.  8.  (L.  ed.)  1002; 
U.  S.  V.  Denver,  etc.  B.  Co.  191  U.  S.  84,  24 
S.  Ct.  33,  48  U.  S.  (L.  ed.)  106;  Stubbs  v. 
U.  S.  Ill  Fed.  366,  49  C.  C.  A.  392;  U.  S. 
v.  Gummer,  9  N.  M.  611,  68  Pac.  398. 

On  proof  of  the  wrongful  cutting  of  timber 
at  least  nominal  damages  are  recoverable. 
U.  S.  V.  Mock,  149  U.  S.  273,  13  S.  Ct.  848, 
37  U.  S.  (L.  ed.)  732.  And,  since  the  person 
cutting  the  timber  is  in  a  position  to  show 
definitely  the  amount  taken,  in  the  absence 
of  any  proof  by  him  every  presumption  will 
be  indulged  against  him  in  aid  of  the  govern- 
ment's proof.  Sauntry  v,  U.  S.  117  Fed. 
132,  56  C.  C.  A.  148. 

In  BoUes  Wooden -Ware  Co.  v.  U.  S.  106 
U.  S.  432,  1  S.  Ct.  398,  27  U.  S.  (L.  ed.) 
230,  the  measure  of  damages  for  the  unlaw- 
ful cutting  of  timber  on  public  lands  was 
held  to  be  the  value  of  the  stumpage  in  case 
of  a  cutting  by  mistake,  and  in  the  case  of 
a  wilful  trespass  the  value  of  the  timber  at 
the  time  of  the  suit  without  allowance  for 
the  value  of  labor  expended  on  it.  That  rule 
has  been  followed  and  applied  in  a  number 
of  cases.  U.  S.  v.  Mills,  9  Fed.  684;  U.  S. 
V.  Northern  Pac.  R.  Co.  67  Fed.  890;  Gentry 
V.  U.  S,  101  Fed.  61;  U.  S.  v.  Van  Winkle, 
113  Fed.  903,  51  C.  C.  A.  533;  U.  S.  v.  Home- 
stake  Min.  Co.  117  Fed.  481,  54  C.  C.  A. 
303;  Potter  v.  U.  S.  122  Fed.  49,  58  C.  C.  A. 
231;  Morgan  v.  U.  S.  169  Fed.  242,  94  C. 
C.  A.  518;  Williams  Cooperage  Co.  v.  U. 
S.  221  Fed.  234,  137  C.  C.  A.  90;  U.  S.  v. 
Hammond,  226  Fed.  849.  The  burden  is 
on  the  defendant  to  show  mistake  or  good 
faith  in  mitigation  of  damages.  U.  S.  v. 
Baxter,  46  Fed.  350;  U.  S.  v.  Mullan  Fuel 
Co.  118  Fed.  663.  In  U.  S.  v.  McCaskill, 
200  Fed.  332,  wherein  it  appeared  that  a 
person  conducting  logging  operations  ordered 
his  employees  to  avoid  cutting  on  govern- 
ment land,  which  order  was  disobeyed,  it 
was  held  that  the  trespass  was  not  wilful. 
In  Powers  v.  U.  S.  119  Fed.  662,  56  C.  C.  A. 
128,  it  was  held  that  if  timber  was  cut  in 
actual  good  faith,  a  failure  to  keep  the  rec- 
ord prescribed  by  regulations  issued  under 
the   mineral    lands    act   did    not   make   the 


cutting  wilfully  illegal.  In  that  case  it  was 
said:  "From  what  has  been  stated,  it  would 
appear  that  the  fault  of  the  defendant,  on 
which  he  was  adjudged  liable,  consisted  in 
his  failure  to  comply  with  the  rules  and 
regulations  prescribed  by  the  land  depart- 
ment, in  that  he  did  not  keep  the  records 
and  statements  required  thereby,  and  which 
failure  was  due  to  his  ignorance  of  such 
rules  and  regulations.  In  such  circum- 
stances we  think  it  adnuts  of  question  whether 
it  would  be  proper  to  charge  the  defendant 
with  the  whole  value  of  the  lumber  after  it 
had  been  cut,  manufactured,  and  brought  to 
a  place  where  it  was  marketable,  and  when 
in  fact  the  whole  value  of  the  property  with 
which  the  defendant  is  charged  consisted  of 
the  labor  and  money  he  had  expended  upon 
it.  The  measure  of  damages  in  such  cases 
depends  upon  the  question  whether  the  de- 
fendant contributed  value  to  the  article  con- 
verted with  knowledge  that  he  had  no  right 
to  thus  deal  with  it.  And  we  are  quite  un- 
able to  perceive  how  the  situation  is  ag- 
gravated by  attributing  to  the  act  of  con- 
version the  quality  of  a  trespass  ab  initio 
which  presupposes  that  the  cutting  was  not 
in  itself  unlawful,  but  became  so  by  reason 
of  the  failure  to  make  the  proper  record. 
The  law  looks  to  the  state  of  mind  with 
which  the  act  itself  was  done  to  see  if  it 
was  of  a  character  to  so  infect  the  improve- 
ment as  that  the  actor  ought  to  be  deprived 
of  all  benefit  from  his  outlay.''    And  see  U. 

5.  V.  Price  Trading  Co.  109  Fed.  239,  48 
O.  O.  A.  331. 

6.  Criminal  Liability  fob  Unlawful  Cut- 

ting OF  TiMBEB. 

The  unauthorized  cutting  of  timber  on  the 
public  lands  of  the  United  States  is  made  an 
offense  by  the  Criminal  Code  (§  49,  Fed.  St. 
Ann.  1909  Supp.  p.  418)  which  perpetuates 
with  slight  modifications  acts  in  force  since 
1817.  Bly  V.  U.  S.  4  Dill.  464,  3  Fed.  Cas.  No. 
1,581;  U.  S.  V.  Stone,  49  Fed.  848;  Teller 
V.  U.  S.  113  Fed.  273,  51  C.  C.  A.  230.  Lack 
of  criminal  intent  is  not  a  defense,  U.  S. 
V.  Murphy.  32  Fed.  376;  U.  S.  v.  Reder,  69 
Fed.  965,  except  in  a  prosecution  for  cut- 
ting with  intent  to  export  or  dispose  of 
the  timber,  U.  S.  v.  Hacker,  73  Fed.  292.  And 
see  U.  S.  V.  Qarretsou,  42  Fed.  22. 

The  indictment  must  locate  the  land  from 
which  the  timber  was  taken,  U.  S.  v.  Schuler, 
6  McLean  28,  27  Fed.  Cas.  No.  16,234;  but 
need  not  allege  that  the  cutting  was  not 
justified  by  any  statute.  U.  S.  v.  Stone,  49 
Fed.  848. 

The  government  must  show  that  the  tim- 
ber was  cut  from  the  lands  specified  in  the 
indictment.  U.  S.  v.  Darton,  6  McLean  46, 
25  Fed.  Caa.  No.  14,919.     That  proof  casts 
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<m  the  defendant  the  burden  of  proving  that 
the  cutting  was  justified  luider  the  mineral 
lands  act.  Stubbs  v.  U.  S.  Ill  Fed.  366, 
47  C.  C.  A.  392.  The  proof  must  corre- 
spond to  the  indictment  as  to  the  character 
of  the  timber  cut.  U.  S.  v.  Darton,  6  Mc- 
Lean 46,  26  Fed.  Cas.  No.  14,919. 

7.  Pboperty  Rights  in  Timbeb  Unlaw 

FuiXY  Cut. 

A  person  imlawfully  cutting  timber  on  the 
public  lands  of  the  United  States  acquires 
no  property  rights  therein.  U.  S.  v.  Cook, 
19  Wall.  691,  22  U.  S.  (L.  ed.)  210;  Spencer 
V.  U.  S.  10  Ct.  CI.  261;  U.  S.  v.  Steenerson, 
60  Fed.  504,  4  U.  S.  App.  332,  1  C.  C.  A. 
652;  Turley  v.  Tucker,  6  Mo.  683,  35  Am. 
Bee.  449,  oven^ling  James  v.  Snelson,  3  Mo. 
393.  And  he  acquires  none  by  the  expendi- 
ture of  labor  whereby  its  form  is  changed. 
Union  Naval  Stores  Co.  v.  U.  S.  240  U.  S. 
284,  36  S.  Ct.  308  (distilling  crude  turpen- 
tine). Accordingly  he  cannot  recover  from 
a  third  person  for  converting  the  timber  after 
it  has  been  severed,  Stevens  v.  Perrier,  12 
Kan.  297;  or  from  a  railroad  company  for 
negligently  setting  fire  to  it,  Northern  Pac. 
R.  Co.  v.  Lewis,  162  U.  S.  366,  16  S.  Ct. 
831,  40  U.  S.   (L.  ed.)   1002. 

Since  no  title  is  acquired  by  the  wrongful 
cutting  of  timber  from  the  public  domain,  a 
purchaser  in  good  faith  from  the  depredator 
acquires  none  but  is  liable  to  the  government 
as  for  a  conversion.  Bunker  Hill,  etc.  Min. 
etc.  Co.  v.  U.  S.  226  U.  S.  648,  33  S.  Ct. 
138,  57  U.  S.  (L.  ed.)  345;  Cunningham  v. 
Metropolitan  Lumber  Co.  110  Fed.  332,  49 
C.  C.  A.  72,  certioraH  denied  187  U.  S.  647, 
23  S.  Ct.  846,  47  U.  S.  (L.  ed.)  347;  U.  S. 
V.  Bagnell  Timber  Co.  178  Fed.  795,  102 
C.  C.  A.  243.  In  U.  S.  v.  Price  Trading  Co. 
109  Fed.  239,  48  C.  C.  A.  331,  it  was  said: 
''The  cutting,  removal,  and  sale  of  the  tim- 
ber, if  wrongful,  did  not  divest  the  govern- 
ment of  its  title,  but,  at  most,  merely 
changed  what  had  before  been  realty  into 
personalty,  without  affecting  tliiC  owner's 
title  to  the  property  in  any  respect."  But  in 
Stone  V.  U.  S.  167  U.  S.  178,  17  S.  Ct.  778, 
42  U.  S.  (L.  ed.)  127,  a  purchaser  from  a 
homesteader  who  cut  the  timber  in  good 
faith  vraa  protected;  a  homesteader  being  au- 
thorized to  cut  for  the  purpose  of  cultiva- 
tion and  to  sell  the  surplus  timber.  In 
Bolles  Wooden- Ware  Co.  v.  U.  S.  106  U.  S. 
432,  1  S.  Ct.  398,  27  U.  S.  (L.  ed.)  230,  it 
was  held  that  a  purchaser  from  a  wilful 
trespasser  was  liable  for  the  full  value  of 
the  property  at  the  time  of  the  purchase, 
the  court  saying:  "To  establish  any  other 
principle  in  such  a  case  as  this  would  be 
very  disastrous  to  the  interest  of  the  pub- 
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lie  in  the  immense  forest  lands  of  the  gov- 
ernment. It  has  long  been  a  matter  of  com- 
plaint that  the  depredations  upon  these 
lands  are  rapidly  destroying  the  finest  for- 
ests in  the  world.  Unlike  the  individual 
owner,  who,  by  fencing  and  vigilant  atten- 
tion, can  protect  his  valuable  trees,  the  gov- 
ernment has  no  adequate  defense  against 
this  great  evil.  Its  liberality  in  allowing 
trees  to  be  cut  on  its  land  for  mining,  agri- 
cultural, and  other  specified  uses  has  been 
used  to  screen  the  lawless  depredator  who 
destroys  and  sells  for  profit.  To  hold  that 
when  the  government  finds  its  own  property 
in  hands  but  one  remove  from  these  wilful 
trespassers,  and  asserts  its  right  to  such 
property  by  the  slow  processes  of  the  law, 
the  holder  can  set  up  a  claim  for  the  value 
which  has  been  added  to  the  property  by  the 
guilty  party  in  the  act  of  cutting  down  the 
trees  and  removing  the  timber,  is  to  give 
encouragement  and  reward  to  the  wrong- 
doer, by  providing  a  safe  market  for  what 
he  has  stolen  and  compensation  for  the  labor 
he  has  been  compelled  to  do  to  make  his 
theft  effectual  and  profitable."  See  also 
U.  S.  V.  Heilner,  26  Fed.  80. 

A  subsequent  purchaser  of  lands  from  the 
government  has  no  right  to  recover  timber 
severed  therefrom  by  a  trespasser  prior  to 
liis  purchase.  Carpenter  v.  Lewis,  6  Ala. 
682,  wherein  it  was  said:  "The  soil,  from 
which  these  chattels  were  severed,  was,  at 
the  time  of  the  severance,  owned  by  the  gen- 
eral government,  and,  therefore,  it  follows 
they  belonged  to  the  United  States,  unless 
the  plaintiffs  were  permitted  by  usage  or 
law  to  enter  upon  the  public  domain  and  ap- 
propriate the  soil  and  timber.  We  do  not 
propose  to  consider  whether  the  plaintiffs 
are  thus  permitted;  because,  as  between 
them  and  the  defendants,  this  is  an  imma- 
terial question.  Previous  to  the  acquisition 
of  the  title,  by  one  of  the  defendants,  the 
chattels  had  not  only  been  severed  from  the 
land,  but  had  also  been  appropriated  and  con- 
verted by  the  plaintiffs:  therefore,  it  may 
be  questionable  whether  any  title  could  be 
conveyed  by  actual  sale;  but  conceding  that 
the  absolute  title  might  be  conveyed  by  the 
United  States,  we  think  it  very  clear,  that 
the  defendant  Carpenter,  by  his  entry  of  the 
land,  acquired  no  title  to  the  severed  and  ap- 
propriated   chattels.      In    this    respect,    the 

♦  case  is  not  different  from  what  it  would 
have  been  if  the  title  had  been  acquired  from 
an  individual.  The  defendants  can  claim  no 
protection  from  the  supposed  right  of  prop- 
erty in  the  United  States,  because  they  are 
in  no  manner  connected  with  it.  As  between 
the  parties  to  this  suit,  the  plaintiffs  have 
the  right  of  possession,  and  this  is  sufficient 
t6  enable  them  to  maintain  trover  against  a 
stranger." 
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8.  National   Forest   Reserves. 

a.  Generally, 

While  some  parks  and  reserves  had  been 
previously  established,  the  national  system 
of  forest  reserves  rests  principally  on  the 
act  of  June  4,  1897  (7  Fed.  St.  Ann.  311) 
and  the  several  acts  amendatory  thereof, 
whereby  the  withdrawal  of  public  timber 
lands  from  sale  and  their  administration  as 
a  forest  reserve  are  authorized.  The  "public 
lands''  of  which  reservation  is  permitted  in- 
clude lands  which  were  formerly  part  of  an 
Indian  reservation  and  which  have  been  re- 
turned to  the  United  States  by  a  treaty  with 
the  Indians  and  opened  to  settlement.  U. 
S.  V.  Blendaur,  128  Fed.  910,  63  C.  C.  A. 
636,  reversing  122  Fed.  703. 

An  invalid  reservation  is  cured  by  the 
retention  of  the  lands  in  the  reserve  after 
the  enactment  of  a  statute  authorizing  such 
a  reservation.  U.  S.  v.  Hodges,  218  Fed. 
87. 

A  railroad  right  of  way  cannot  be  acquired 
over  lands  in  a  national  forest  reserve. 
Chicago,  etc.  R.  Co.  v.  U.  S.  218  Fed.  288, 
134  C.  C.  A.  84,  affirming  207  Fed.  164.  In 
that  case  the  court  construed  the  exception 
of  lands  "reserved  from  sale,''  in  the  act 
allowing  the  acquirement  of  a  right  of  way 
over  the  "public  lands"  of  the  United  States. 
The  court  said:  "Much  discussion  is  in- 
dulged in  respecting  the  meaning  and  legis- 
lative significance  of  the  words  'public  lands,' 
as  contained  in  section  1  of  the  act;  but  we 
are  not  impressed  that  it  is  necessary  to 
enter  at  all  upon  that  inquiry,  as  we  be- 
lieve that  section  5  affords  a  sufficiently 
clear  interpretation  of  the  statute  for  the 
purposes  of  this  case.  That  section  makes 
the  acts  inapplicable  to  any  lands  within  the 
limits  of  any  military,  park,  or  Indian  reser- 
vation or  other  lands  specifically  reserved 
from  sale.  It  is  the  cardinal  policy  and 
purpose  of  Congress  and  the  general  govern- 
ment that  the  lands  comprised  within  forest 
reservations  shall  be  specially  reserved  from 
sale  and  disposal  to  settlers  and  other  per- 
sons, except  as  more  recently  expressly  pro- 
vided by  law,  while  such  reservations  re- 
main unrevoked  by  direction  or  order  of  the 
President.  As  said  in  Shannon  v.  U.  S.  160 
Fed.  870,  873,  88  C.  C.  A.  52,  56:  'The 
creation  of  such  a  reservation  severs  the  re; 
served  land  from  the  public  domain,  dis- 
poses of  the  same,  and  appropriates  it  to  a 
public  use.'  Nor  does  it  seem  to  us  that  the 
rule  ejusdem  generis  helps  the  respondent, 
for  national  forest  reserves  are  set  apart 
for  a  definite,  permanent,  and  public  use,  the 
same  as  are  military,  park,  and  Indian 
reservations,  only  that  the  use  is  different. 
So   is  the  use  of  military  reserve  different 


from  that  of  a  park  reserve  or  an  Indian  re- 
servation, and  an  Indian  reservation  from 
that  of  a  park,  but  all  are  created  and  set 
apart  for  special  governmental  use.  And  a 
forest  reserve,  under  the  conservation  policy 
of  the  government,  is  just  as  essential  and 
vital  to  the  effectuation  of  the  government's 
purposes  in  that  direction  as  a  military 
reserve,  a  park,  or  an  Indian  reservation 
for  the  purposes  of  the  government  to  the 
ends  for  which  they  are  respectively  estab- 
ished."  So  in  U.  S.  v.  Henrylyn  Irr.  Co 
205  Fed.  970,  it  was  held  that  no  right  of 
way  can  be  acquired  by  an  irrigation  com- 
pany over  a  forest  reserve  without  the  con- 
sent of  the  government,  the  court  saying: 
"The  legislative  intent  is  manifest  that  as 
to  these  reserves,  created  as  they  are  for  a 
special  purpose,  no  occupancy  nor  use  there- 
of by  private  parties  shall  be  permitted  save 
upon  the  exercise  of  a  discretion  by  the  prop- 
er departments  as  to  whether  such  use  will 
interfere  with  the  purposes  of  such  reserve." 
In  Utah  Power,  etc.  Co.  ▼.  U.  S.  230  Fed. 
328,  144  C.  C.  A.  470,  modifying  209  Fed 
554,  126  C.  C.  A.  376,  the  court  applied  p 
provision  permitting  the  secretary  of  the  in- 
terior to  grant  a  right  of  way  to  electric 
power  companies. 

State  school  lands  surrounded  by  a  national 
forest  reserve  are  subject  to  appropriation 
by  eminent  domain,  though  an  unaccepted  of- 
fer to  relinquish  them  has  been  made. 
Deseret  Water,  etc.  Co.  v.  Sta*e,  167  CaL 
147,  138  Pac.  981. 

The  withdrawal  of  lands  for  a  forest  re- 
serve does  not  impair  the  rights  of  persons 
previously  filing  lawful  entries  thereon. 
Holmes  v.  U.  S.  118  Fed.  995,  55  C  C.  A. 
489,  reversing  105  Fed.  41.  And  a  highway 
property  established  over  public  lands  of  the 
United  States  Ib  not  affected  by  the  subse- 
quent inclusion  of  those  lands  in  a  forest 
reserve.  Duffiield  v.  Ashuret,  12  Ariz.  360, 
100  Pac.  820,  wherein  the  court  said:  "The 
last  objection  raised  by  petitioners  to  the 
act  is  based  upon  the  fact  that  since  the 
construction  of  the  Bright  Angel  trail,  but 
prior  to  the  passage  of  chapter  55  in  1907, 
the  Grand  Canyon  forest  reserve  was  created 
by  presidential  proclamation,  and  that  the 
Bright  Angel  trail  is  within  the  boundaries 
of  that  reserve.  It  is  contended  that  the 
exercise  of  this  franchise  under  the  act  of 
the  legislature  is  a  regulation  of  a  highway 
within  that  reservation,  and  hence  in  con- 
flict with  the  provisions  of  the  United  States 
laws  vesting  in  the  secretary  of  the  interior 
the  control  of  highways  over  forest  reserva- 
tions. Act  June  4,  1897,  c.  2;  30  Stat.  35, 
36  (7  Fed.  St.  Ann.  311,  U.  S.  Comp.  Stats. 
1901,  pp.  1540,  1541).  It  is  sufficient  answer 
to  this  contention  to  point  out  that  the  act 
referred  to  seems  in  terms  to  apply  only  to 
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highways  oonstructed  after  the  establishment 
of  the  reservations;  and,  at  all  events,  that 
by  section  2477,  Revised  Statutes  of  the 
United  States  (6  Fed.  St.  Ann.  498,  U.  S. 
Comp.  Stats.  1901,  p.  1567)  'the  right  of 
^ay  for  the  construction  of  highways  over 
public  lands  not  reserved  for  public  use'  was 
fully  granted,  wherefore  the  status  of  the 
Bright  Angel  trail  as  a  public  highway,  con- 
structed,  as  it  was,  under  that  grant,  prior 
to  the  establishment  of  the  reservation,  is 
permanently  fixed.  Therefore  the  establish- 
ment of  the  forest  reserve  did  not  operate  to 
change  that  status.  Montgomery  v.  Somers, 
50  Ore.  259,  90  Pac.  674,  and  cases  there 
cited." 

The  fence  laws  of  a  state  are  inapplicable 
to  a  forest  reserve  and  a  failure  to  fence  is 
no  bar  to  a  proceeding  for  the  imlawful 
grazing  of  cattle  on  a  reserve.  Shannon  v. 
U.  S.  160  Fed.  870,  88  0.  C.  A.  52,  affirming 
151  Fed.  863.  In  that  case  it  was  said:  "It 
is  clear  that  the  state  of  Montana  had  no 
dominion  over  the  public  lands  lying  within 
its  borders,  and  no  power  to  enact  legislation 
directly  or  indirectly  affecting  the  same.  It 
could  not  give  to  the  people  of  that  state  the 
right  to  pasture  cattle  upon  the  public  do- 
main, or  in  any  way  to  use  the  same.  Its 
own  laws  in  regard  to  fencing  and  pasturing 
cattle  at  large  must  be  held  to  apply  only 
to  land  subject  to  its  own  dominion.  No  one 
within  the  state  can  claim  any  right  in  the 
public  land  by  virtue  of  such  a  statute.  The 
United  States  have  the  unlimited  right  to 
control  the  occupation  of  the  public  lands, 
and  no  obligation  to  fence  those  lands,  or  to 
join  with  others  in  fencing  them  for  the 
purpose  of  protecting  its  rights  can  be  im- 
posed on  it  by  a  state.  The  rights  given  by 
the  state  statutes  to  the  subjects  of  the  state 
extend  only  to  the  lands  of  the  state.  They 
end  at  the  borders  of  the  government  lands. 
At  that  border  the  laws  of  the  United  States 
intervene,  and  it  is  within  their  province  to 
forbid  trespass.  Such  laws  being  within 
the  power  of  Congress,  it  is  not  necessary  to 
discuss  the  question  whether  it  is  sovereign 
power  or  police  power,  or  what  may  be  its 
nature,  for  there  is  no  power  vested  in  the 
state  which  can  embarrass  or  interfere  with 
its  exercise." 

The  government  may  protect  by  injunction 
its  rights  in  a  reserve.  U.  S.  v.  Hodges,  218 
Fed.  87,  wherein  it  was  said:  ''It  is  probable 
that  the  continuous  trespass,  grazing,  and 
destruction  of  the  seedling  trees,  in  the  na- 
ture of  waste,  is  so  far  irreparable  injury 
that  injunction  lies,  and  that  upon  familiar 
principles  of  equity  jurisdiction  so  attaching 
would  be  retained  to  determine  the  entire 
controversy  and  grant  full  relief,  though  in 
part  of  legal  rights  and  remedies.  Be  that 
as  it  may,  other  and  perhaps  clearer  grounds 
of  equity  jurisdiction  appear  warranting  the 


CO.  v.  60LDSB0R0U6H.  21 

665. 

relief  sought.  The  premises  involved  were 
devoted  to  governmental  uses  and  adminis- 
trative purposes  in  connection  with  a  na< 
tional  forest,  and  are  still  desired  and  so 
necessary  therefor.  They  were  of  common 
or  public  use  and  resort,  and  of  right  should 
be  of  unobstructed  public  service  and  access 
at  all  times.  Any  encroachment  upon  or  ap- 
propriation of  such  public  instrumentalities 
by  or  to  private  uses  is  both  a  purpresture 
and  a  public  nuisance.  Clearly  the  government 
will  not  in  such  cases  be  held  to  the  slow 
process  of  proceeding  at  law,  the  trespasser 
in  possession  pendente  lite,  but  may  summa- 
rily abate  by  all  necessary  force  the  invasion 
of  its  sovereignty  and  proprietorship,  or  may 
resort  to  equity  for  its  suppression  by  an  in- 
terlocutory mandatory  injunction  and  a  final 
decree  of  abatement." 

b.  Departmental  Regulations, 

The  act  of  1897  (7  Fed.  St.  Ann.  312)  au- 
thorizes the  secretary  of  the  interior  to 
make  rules  and  regulations  for  the  protec- 
tion of  the  national  forest  reserves  and  pro- 
vides that  any  violation  of  those  rules  shall 
be  punishable  as  a  crime.  In  two  cases  that 
provision  has  been  held  to  be  invalid  as  a 
delegation  of  legislative  power.  U.  S.  v.  Blas- 
ingame,  116  Fed.  654;  U.  S.  v.  Matthews,  146 
Fed.  306.  When  the  question  first  came  be- 
fore the  Supreme  Court  of  the  United  States 
the  judges  were  equally  divided  thereon.  U. 
S.  V.  Grimaud,  216  U.  S.  614,  30  S.  Ct.  576, 
54  U.  S.  (L.  ed.)  639.  However,  the  validity 
of  the  provision  and  the  right  to  predicate 
a  criminal  prosecution  on  a  violation  of  the 
regulations  promulgated  thereunder  is  now 
established.  U.  S.  Grimaud,  220  U.  S.  506, 
31  S.  Ct.  480,  55  U.  S.  (L.  ed.)  563;  Light 
V.  U.  S.  220  U.  S.  523,  31  S.  Ct.  485,  55  U. 
S.  (L.  ed.)  570;  Dastervignes  v.  U.  S.  122 
Fed.  30,  58  C.  C.  A.  346;  U.  S.  v.  Domingo, 
162  Fed.  566;  U.  S.  v.  Deguirro,  152  Fed. 
568;  U.  S.  V.  Bale,  156  Fed.  687;  Shannon 
V.  U.  S.  160  Fed.  870,  88  C.  C.  A.  52,  af- 
firming 151  Fed.  863;  U.  S.  v.  Rizzinelli, 
182  Fed.  675;  Dent  v.  U.  S.  8  Ariz.  413,  76 
Pac.  455.  And  see  Cosmos  Exploration  Co. 
V.  Gray  Eagle  Oil  Co.  190  U.  S.  301,  23  S. 
Ct.  692,  24  S.  Ct.  860,  47  U.  S.  (L.  ed.) 
1064;  Roughton  v.  Knight,  219  U.  S.  537, 
31  S.  Ct.  297,  55  U.  S.  (L.  ed.)  326.  In  U. 
S.  V.  Grimaud,  supra,  it  was  said:  "To 
pasture  sheep  and  cattle  on  the  reservation, 
at  will  and  without  restraint,  might  inter- 
fere seriously  with  the  accomplishment  of  the 
purposes  for  which  they  were  established. 
But  a  limited  and  regulated  use  for  pastur- 
age might  not  be  inconsistent  with  the  object 
sought  to  be  attained  by  the  statute.  The  de- 
termination of  such  questions,  however,  was  a 
matter  of  administrative  detail.  What  might 
be  harmless  in  one  forest  might  be  harmful 
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to  another.  What  might  be  injurious  at 
one  stage  of  timber  growth,  or  at  one  season 
of  the  year,  might  not  be  so  at  another.  In 
the  nature  of  things  it  was  impracticable 
for  Congress  to  provide  general  regulations 
for  these  various  and  varying  details  of 
management.  Each  reservation  had  its  pecu- 
liar and  special  features;  and  in  authoriz- 
ing the  secretary  of  agriculture  to  meet 
these  local  conditions  Congress  was  merely 
conferring  administrative  functions  upon  an 
agent,  and  not  delegating  to  him  ■  legislative 
power.  The  authority  actually  given  was 
much  less  than  what  has  been  granted  to 
municipalities  by  virtue  of  which  they  make 
by-laws,  ordinances  and  regulations  for  the 
government  of  towns  and  cities.  Such  ordi- 
nances do  not  declare  general  rules  with 
reference  to  rights  of  persons  and  property, 
nor  do  they  create  or  regulate  obligations 
and  liabilities,  noi*  declare  what  shall  be 
crimes  nor  fix  penalties  therefor. 
The  secretary  of  agriculture  could  not  make 
rules  and  regulations  for  any  and  every  pur- 
pose. Williamson  v.  U.  S.  207  U.  S.  462, 
[28  S.  Ct.  163,  52  U.  S.  (L.  ed.)  297],  As 
to  those  here  involved,  they  all  relate  to 
matters  clearly  indicated  and  authorized  by 
Congress.  The  subjects  as  to  which  the  sec- 
retary can  regulate  are  defined.  The  lands 
are  set  apart  as  a  forest  reserve.  He  is  re- 
quired to  make  provision  to  protect  them 
from  depredations  and  from  harmful  uses. 
He  is  authorized  'to  regulate  the  occupancy 
and  use  and  to  preserve  the  forests  from 
destruction.'  A  violation  of  reasonable  rules 
regulating  the  use  and  occupancy  of  the 
property  is  made  a  crime,  not  by  the  secre- 
tary, but  by  Congress.  The  statute,  not  the 
Secretary,  fixes  the  penalty." 

Judicial  notice  will  be  taken  of  the  rules 
established  by  the  secretary.  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.  190  U. 
S.  301,  23  S.  Ct.  692,  24  S.  Ct.  860,  47  U. 
S.    (L.  ed.)    1064. 

In  the  exercise  of  his  power  to  make  rules 
for  the  protection  of  a  national  forest,  the 
secretary  may  prescribe  the  form  of  an  ap- 
plication for  entry  on  agricultural  lands  in- 
cluded therein.    U.  S.  v.  Nelson,  199  Fed.  464. 

The  secretary  of  the  interior  has  no  power 
to  make  regulations  affecting  privately 
owned  lands  in  the  Yellowstone  Park,  and  a 
regulation  prohibiting  the  grazing  of  cattle 
on  such  lands  until  the  limits  thereof  are 
definitely  agreed  on  and  marked  is  void. 
Curtin  v.  Benson,  222  U.  S.  78,  32  S.  Ct.  31, 
56  U.  S.  (L.  ed.)  102,  reversing  158  Fed. 
383. 

c.  Relinquishment  and  Lieu  La/nds, 

A  provision  of  the  act  of  1897  (7  Fed.  St. 
Ann.   314)    permits   persons   holding   unper- 


fected  claims  to  public  lands  included  in  a 
national  forest  reserve  to  relinquish  the  same 
to  the  government  and  select  in  lieu  there- 
of an  equal  tract  of  vacant  land  open  to 
settlement.  In  Sawyer  v.  Gray,  205  Fed. 
160,  the  purpose  of  that  provision  was  stat- 
ed as  follows:  "The  right  to  lieu  land  selec- 
tions, on  account  of  lands  individually  owned 
and  included  in  a  forest  reserve,  is  a  sub- 
stantial right.  It  cannot  be  but  that  Con- 
gress intended  to  confer  a  substantial  and 
valuable  advantage  upon  the  landholder  in 
forest  reserves.  It  was  to  the  advantage  of 
the  United  States  to  get  the  settlers  out  of 
the  reserves,  that  the  danger  from  fires,  and 
perhaps  other  sources,  might  be  lessened,  and 
the  care  for  and  development  of  the  reserva- 
tions to  the  best  advantage  attained.  At  the 
same  time.  Congress  could  not  but  realize,  in 
surrounding  the  land  of  the  individual  with 
a  reservation,  thereby  isolating  the  settler 
and  his  land,  separating  it  and  him  from 
all  possible  proximity  to  commercial  and 
social  development,  markets,  schools,  chui'ch- 
es,  and  many  other  things  that  man,  with 
his  social  instincts,  requires  and  values,  that 
thereby  substantial  advantages  to  the  indi- 
vidual landholder  had  been  cut  off.  By  the 
Lieu  Land  Act  it  was  intended  to,  at  least 
in  part,  restore  these  advantages  of  which 
he  had  been  deprived  by  the  creation  of  the 
forest  reserve." 

The  procedure  for  the  relinquishment  of 
lands  and  the  filing  of  a  selection  of  lieu 
lands  is  subject  to  regulation  by  the  secre- 
tary of  the  interior.  Cosmos  Exploration  Co. 
V.  Gray  Eagle  Oil  Co.  190  U.  S.  301,  23  S. 
Ct.  692,  24  S.  Ct.  860,  47  U.  S.  (L.  ed.) 
1064;  Roughton  v.  Knight,  219  U.  S.  537, 
31   S.  Ct.  297,  65  U.  S.    (L.  ed.)    326. 

The  title  to  the  relinquished  lands  vests 
in  the  government  on  the  filing  of  the  re- 
linquishment and  its  vesting  is  not  postponed 
until  the  selection  of  lieu  lands.  Territory 
V.  Perrin,  9  Ariz.  316,  83  Pac.  361,  wherein 
it  was  said:  "Tliere  is  nothing  in  the  act 
of  Congress  which  makes  the  vesting  of  the 
title  in  the  United  States  of  the  relinquished 
lands  dependent  upon  the  selection  of  the 
lands  granted  in  lieu  thereof.  The  appel- 
lant urges  that,  this  being  an  exchange  of 
lands,  the  title  does  not  vest  in  the  govern- 
ment until  the  selection  of  the  lieu  lands 
has  been  made  and  approved.  We  are  unable 
to  agree  with  this  contention.  In  our  view 
of  the  statute,  the  legal  title  vested  in  the 
United  States  immediately  upon  the  filing  for 
record  of  the  deeds  of  relinquishment,  sub- 
ject, perhaps,  to  be  divested  should  the  secre- 
tary of  the  interior  disapprove  the  abstracts 
of  title.  The  consideration  for  the  grant 
is  the  right,  under  the  law,  to  select  other 
lands  in  lieu  of  those  relinquished.  After 
the    deed    is    recorded    and    delivered,    the 
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grantor  cannot,  by  any  act  of  his,  encumber 
the  title  as  against  the  United  States.  He 
has  no  right  to  the  land  which  he  can  en- 
force." 

The  entryman  takes  no  legal  title  to  the 
lands  until  the  consummation  of  the  exchange. 
Pacific  Live  Stock  Co.  v.  Isaacs,  52  Ore.  64, 
96  Pac.  460.  And  see  U.  S.  v.  Morrison,  240 
U.  S.  192,  36  S.  Ct.  326.  But  the  filing  of  a 
relinquishment  and  a  notice  of  the  selection 
of  lieu  lands  gives  an  equitable  right  to  the 
tatter.  Thus  in  Olive  Land,  etc.  Co.  v.  01m- 
stead,  103  Fed.  568,  it  veas  said:  "The  stat- 
ute in  question  is  a  plain  standing  offer  on 
the  part  of  the  government  to  exchange  any 
of  its  land  that  is  vacant  and  open  to  settle- 
ment for  a  like  quantity  of  similar  land  with- 
in a  forest  reservation,  for  w^hich  it  had 
previously  issued  a  patent,  or  to  which  an 
imperfected  bona  fide  claim  had  been  ac- 
quired, provided  that  in  cases  of  unperfected 
claims  the  requirements  of  the  laws  respect- 
ing settlement,  residence,  improvements,  and 
so  forth,  are  complied  with  on  the  new 
claims,  credit  being  allowed  for  the  time 
spent  on  the  relinquished  claims;  the  own- 
er of  or  settler  on  the  tract  within  the 
reservation,  in  the  event  of  his  accept- 
ance of  the  offer,  being  required  to  re- 
linquish his  tract  to  the  government,  in  con- 
sideration of  which  he  is  given  the  right  to 
select  in  lieu  thereof  a  tract  of  vacant  land 
open  to  settlement,  not  exceeding  in  area  the 
tract  covered  by  his  patent  or  claim,  as  the 
case  may  be,  with  the  further  provision  that 
no  charge  shall  be  made  for  making  the 
entry  of  record,  or  issuing  the  patent  to 
cover  the  tract  selected.  From  these  pro- 
visions it  is  clear  that,  in  such  cases  of  ex- 
change, title  is  to  be  given  by  the  government 
for  title  received,  and  in  cases  of  unperfected 
claims  the  claimant  is  to  occupy  a  precisely 
similar  status  in  respect  to  the  tract  selected 
that  he  did  regarding  that  relinquished.  In 
all  cases  the  land  authorized  to  be  selected 
in  lieu  of  that  relinquished  is  required  to  be 
vacant  and  open  to  settlement.  When? 
Manifestly,  at  the  date  of  selection.  It  is 
iipon  its  then  character  and  condition  that 
the  selector  has  the  right,  and  is  bound,  to 
act.  Before  making  his  selection  he  must 
inform  himself  of  the  character  and  condi- 
tion of  the  tract  desired,  but  it  would  be 
wholly  unreasonable  to  say  that  he  is  re- 
quired to  make  a  selection  based  upon  what 
may  be  disclosed  in  that  regard  in  the 
future.  The  right  to  select  is  by  the  statute 
given  to  the  party  invited  by  the  govern- 
ment to  make  the  exchange,  without  other 
condition  than  that  of  t;he  land  selected  shall 
be  vacant  and  open  to  settlement.  Neither 
the  act  of  the  selector,  however,  in  making 
the  selection,  nor  that  of  the  officers  of  the 
local  land  office,  upon   whose  books  the  se- 
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lected  tract  appears  to  be  vacant  and  open 
to  settlement,  in  accepting  and  filing  the 
selection,  is  conclusive  of  the  then  character 
and  condition  of  the  land.  Presumptively, 
the  character  and  condition  of  the  selected 
tract  is  such  as  is  indicated  by  the  books 
of  the  land  office,  and  therefore,  the  selec- 
tion, with  the  approval  of  the  officers  of  the 
local  land  office,  of  a  tract  appearing  upon 
the  books  as  vacant  and  open  to  settlement, 
in  lieu  of  a  similar  tract  of  like  dimensions 
relinquished  to  the  government,  gives  an 
equity  in  the  selector  which  entitles  him  to 
protection  until  the  fact  in  respect  to  the 
character  and  condition  of  the  selected  land 
is,  upon  proper  notice  to  «the  equity  claim- 
ant, otherwise  determined  by  the  land  de- 
partment. The  right  to  make  that  Inquiry 
extends  to  the  time  of  the  issuance  of  the 
patent  contemplated  and  provided  for  by  the 
statute."  So  in  Sawyer  v.  Gray,  205  Fed. 
160,  the  court  said:  "If  the  filing  in  the 
local  land  office  of  a  complete  and  regular 
application  and  selection  of  lieu  land  is  not 
the  initiation  of  a  right  thereto,  there  would 
appear  to  be  no  reasonable  way  to  determine 
the  better  right  of  two  applicants  for  the 
same  land  under  the  Lieu  Land  Act  applica- 
ble to  forest  reserves.  In  view  of  the  long- 
established  rule  of  'first  in  time,  first  in 
right,'  in  the  administration  of  public  lands, 
it  certainly  is  not  to  be  presumed,  in  the 
absence  of  express  statutory  provision  to 
that  effect,  that  the  officers  of  the  Depart- 
ment of  the  Interior  are  clothed  in  this  mat- 
ter with  a  discretion  unchecked  by  any  rule 
of  law  or  equity." 

In  Daniels  v.  Wagner,  reported  in  full 
post,  this  volume,  at  page  40,  it  was  held 
that  the  right  acquired  by  an  application 
for  lieu  lands  made  in  strict  accordance  with 
the  regulations  established  by  the  secretary 
of  the  interior  is  not  affected  by  an  errone- 
ous decision  of  the  secretary  that  he  ha** 
a  discretionary  power  to  refuse  to  allow  the 
exchange. 

The  tender  to  the  United  States  of  a  deed 
for  th^  base  lands  does  not  preclude  it  from 
cancelling  the  patent  theretofore  issued  for 
those  lands.  McClure  v.  U.  S.  187  Fed.  265, 
111  C.  C.  A.  1,  affirming  174  Fed.  610.  But 
the  government  cannot  retain  the  base  lands 
and  cancel  the  patent  to  the  lieu  lands  on 
the  ground  that  the  base  lands  were  fraudu- 
lently obtained.    U.  S.  v.  Hyde,  174  Fed.  175. 

III.  State  Statutes. 

1,  Gen EB ALLY. 

From  an  early  date  shade  trees  in  public 
roads  and  streets  have  been  protected  from 
destruction.  White  y.  Godfrey,  97  Mass. 
472;   Chase  ▼.  Lowell,  149  Mass.  85,  21  N. 
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E.  233  (stating  history  of  legislation) ; 
Sharon  v.  Smith,  180  Mass.  539,  62  N.  £. 
981;  Bigelow  v.  Whitcomb,  72  N.  H.  473,  57 
Atl.  680,  65  L.R.A.  676.  And  state  bounties 
for  tree  culture  have  occasionally  been  of- 
fered. See  Jefferson  County  v.  Hudson,  20 
Kan.  71;  Smith  v.  Nobles  County,  37  Minn. 
535,  35  N.  W.  383.  In  the  reported  case  an 
act  requiring  a  permit  from  the  state  board 
of  forestry  to  trim  or  cut  trees  on  the  public 
highways  is  sustained. 

While  timber  on  state  land  is  not  pro- 
tected by  a  statute  relating  to  the  cutting 
of  timber  on  the  lands  of  another  (State  v. 
Howard,  21  Tex.  416,  and  see  People  v.  Ben- 
nett, 66  Misc.  160,  107  N.  Y.  S.  406,  affirmed 
125  App.  Div.  912,  109  N.  Y.  S.  1140),  stat- 
utes in  some  jurisdictions  expressly  protect 
state  timber  lands  and  permit  a  recovery  by 
the  state  as  for  conversion  in  case  of  an 
unlawful  cutting.  State  v.  Cutler,  16  Me. 
349;  Dillingham  v.  Smith,  30  Me.  370;  State 
V.  Brooks-Scanlon  Lumber  Co.  128  Minn. 
300,  150  N.  W.  912.  And  see  State  v.  Shev- 
lin-Carpenter  Co.  62  Minn.  99,  64  N.  W. 
81;  State  V.  H.  C.  Akeley  Lumber  Co.  107 
Minn.  54,  119  N.  W.  387.  Timber  depreda- 
tion on  state  lands  has  also  been  held  to  be 
a  criminal  offense.  Com.  v.  Eckert,  2  Browne 
(Pa.)  249;  Com.  v.  La  Bar,  32  Pa.  Super. 
Ct.  228.  Lack  of  criminal  intent  is  no  de- 
fense to  a  prosecution  under  a  statute  penal- 
izing the  unlawful  cutting  of  timber  on 
state  lands.  People  v.  Christian,  144  Mich. 
247,  107  N.  W.  919;  State  v.  Dorman,  9  S. 
D.  528,  70  N.  W.  848.  In  the  case  first  cited 
it  was  said:  "If  the  contention  of  the  re- 
spondent be  sustained,  the  statute  is  of  little 
worth,  because  any  one  can  purchase  a  quit- 
claim deed,  which  of  itself  is  suspicious,  and 
say  he  acted  in  good  faith.  It  is  just  as 
competent  for  the  legislature  to  make  an  act 
of  trespass  per  se  criminal  as  it  is  to  make 
the  opening  of  a  saloon  per  se  criminal.  The 
saloon-keeper  is  responsible  for  the  acts  of 
his  bartender,  though  he  be  ignorant  of  the 
act.  The  power  of  the  legislature  to  do  away 
with  intent  in  such  case  is  undoubted.  Peo- 
ple V.  Longwell,  120  Mich.  311.  In  that  case 
we  said:  'It  is  as  easy  for  liquor  dealers 
to  employ  clerks  and  agents  who  will  carry 
out  their  instructions  not  to  make  prohibited 
sales  as  it  is  to  employ  those  who  will  obey 
their  instructions  not  to  open  their  places 
of  business  contrary  to  law.'  See,  also,  12 
Cyc.  p.  148.  It  is  just  as  easy  for  lumber- 
men to  ascertain  the  title  to  the  lands  from 
which  they  propose  to  take  timber,  especially 
where  the  title  is  a  matter  of  public  record. 
Trespasses  upon  public  lands  have  become 
notorious.  Considering  the  law  previous  to 
the  amendment,  and  as  amended,  and  the 
particular  mischief  to  be  remedied  (Michi- 
gan  Dairy   Co.  v.   Runnels,   96  Mich.   109), 


we  think  there  is  no  difficulty  in  reaching 
the  conclusion  that  tlie  legislature  intended 
to  eliminate  the  question  of  intent." 

In  sustaining  an  act  imposing  treble  dam- 
ages for  the  unlawful  cutting  of  timber  on 
state  lands  the  court  said  in  State  v.  Shev- 
lin-Carpenter  Co.  99  Minn.  158,  9  Ann.  Cas. 
634,  108  N.  W.  935:  "We  have  already  re- 
ferred to  the  conditions  existing  in  the  state 
which  prompted  the  legislature  to  enact  this 
law — the  fact  that  the  lands  of  the  state 
were  being  stripped  of  their  value  by  wilful 
and  reckless  trespassers,  and  the  great  diffi- 
culty experienced  by  its  officials  in  bringing 
guilty  parties  to  justice  under  statutes  which 
imposed  a  penalty  only  where  the  trespass 
was  wilful.  In  these  conditions  the  legis- 
lature deemed  the  property  rights  of  the 
state  would  be  best  protected  by  dispensing 
in  the  future  with  the  question  of  evil  intent, 
casting  upon  the  individual  the  burden  of 
determining  at  his  peril  the  boundary  lines 
of  land  from  which  he  takes  and  removes 
standing  pine.  W^ithin  the  principle  of  law 
to  which  we  have  just  alluded,  such  legisla- 
tion is  sanctioned  by  sound  public  policy  and 
is  valid."  See  also  State  v.  Shevlin-Car- 
penter  Co.  102  Minn.  470,  113  N.  W.  634, 
114  N.  W.  738. 

In  the  Massachusetts  case  of  Burroughs  v. 
Com.  reported  in  full  post,  this  volume,  at 
page  38,  it  was  held  that  the  state  was  not 
liable  for  damages  caused  by  a  fire  set  by 
a  state  forester  in  clearing  private  timber 
lands,  a  work  which  he  was  by  statute  au- 
thorized to  do. 

2.  Forest  Kesbrves. 

a.  Wisconsin. 

In  Wisconsin  an  act  establishing  a  system 
of  state  reforestation  has  been  held  to  be 
invalid  for  violation  of  a  constitutional  pro- 
vision as  to  the  manner  of  creating  state  in- 
debtedness. State  v.  Donald,  160  Wis.  21, 
151  N.  W.  331. 

b.  Illinois, 

The  Illinois  forest  reserve  act  creating  a 
system  of  forest  reserve  districts  for  the 
administration  of  state  forest  lands  is  sus- 
tained in  Perkins  v.  Cook  County,  reported 
in  full,  post,  this  volume,  at  page  27. 

c.  Neto  York, 

The  system  of  state  forest  reserves  which 
has  been  the  principal  subject  of  judicial 
discussion  is  that  of  New  York.  In  that  state 
the  constitution  provides  that  state  forest 
lands  shall  be  inalienable,  and  by  statute 
they  are  placed  under  the  jurisdiction  of  a 
state  commission.     The  policy  of  the  state 
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has  been  itated  obiter  as  follows:  "Con- 
servation of  its  natural  resources  has  been 
the  policy  for  years.  The  forest  preserve  and 
the  Adirondack  park  have  been  created.  The 
preserve  includes  the  lands  owned  by  the 
state  within  the  forest  preserve  counties, 
except  lands  within  the  limits  of  any  village 
or  city.  The  park  includes  all  lands  within 
said  counties  within  certain  defined  bounda- 
ries. It  includes  all  lands,  both  state  and 
private,  within  said  boundaries.  The  lands 
therein  owned  or  hereafter  to  be  acquired  by 
the  state  are  to  be  forever  reserved  and 
maintained  for  the  use  of  all  the  people. 
Private  lands  therein  are  not  to  be  so  re- 
served and  maintained.  The  park  comprises 
1,500,000  acres,  includes  some  fifteen  or  six- 
teen villages,  and  has  a  population  of  about 
20,000.  Laws  have  been  passed  relating  to 
the  preserve  and  to  the  park,  to  prevent, 
among  other  things,  the  destruction  of  the 
forests  owned  by  the  state  and  the  extinction 
of  game."  People  v.  Call,  86  Misc.  246,  149 
N.  Y.  S,  168. 

In  establishing  an  addition  to  the  forest 
reserve,  the  state  may  abrogate  a  projected 
right  of  way  which  has  been  established  by 
the  filing  of  a  map  and  the  service  of  notice. 
People  V.  Adirondack  R.  Co.  160  N.  Y.  225, 
54  N.  E,  689,  wherein  the  court  said:  "Con- 
sidering the  language  of  the  Constitution  and 
Btatute,  the  situation,  nature  and  object 
of  the  park,  the  constitutional  inhibition 
against  transferring  any  part  of  it,  the  well- 
known  danger  of  destruction  of  forest  lands 
by  fire  communicated  by  locomotives,  and  it 
is  clear  that  the  two  uses,  for  such  a  park 
and  for  a  railroad  operated  by  steam,  are 
inconsistent  public  uses  which  cannot  stand 
together.  The  primary  object  of  the  park, 
which  was  created  as  a  forest  preserve,  was 
to  save  the  trees  for  the  threefold  purpose  of 
promoting  the  health  and  pleasure  of  .the 
people,  protecting  the  water  supply  as  an  aid 
to  commerce  and  preserving  timber  for  use  in 
the  future.  The  command  of  the  Constitu- 
tion, that  the  lands  of  the  forest  preserves 
cannot  be  'taken  by  any  corporation,  public 
or  private,'  shows  an  unmistakable  intention 
to  keep  railroads  out  of  the  Adirondack 
park." 

Forest  reserve  lands  being  by  the  terms  of 
the  Constitution  inalienable,  the  state  offi- 
cials are  not  authorized  so  to  compromise  an 
action  as  to  deprive  the  state  of  any  of  its 
forest  lands.  People  v.  Santa  Clara  Lumber 
Co.  213  N.  Y.  61,  106  N.  E.  927.  And  be- 
cause of  the  prohibition  against  alienation 
of  the  timber,  a  sale  by  a  state  forester  of 
timber  seized  by  him  because  it  has  been 
ill^ally  cut  conveys  no  title  to  the  pur- 
chaser. Pashley  v.  Bennett,  108  App.  Div. 
102,  95  N.  Y.  S.  384.  The  same  prohibition 
makes  it  necessary  to  apply  a  different  meas- 
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\tre  of  damages  in  case  of  the  destruction  of 
timber  on  a  forest  reserve  from  that  applica- 
ble in  the  case  of  timber  privately  owned. 
People  V.  New  York  Cent.  etc.  R.  Co.  161 
App.  Div.  322,  146  N.  Y.  S.  490,  wherein  it 
was  said:  "It  is  not  the  land  nor  the  trees, 
as  such,  that  have  the  value;  it  is  the  'wild 
forest  lands'  which  have  the  value  to  the 
state.  These  trees  are  taken  out  of  the 
market  as  timber  entirely;  they  are  not  to 
be  *sold,  removed,  or  destroyed,*  and  for  this 
reason  the  defendant  is  not  entitled  to  any 
salvage.  It  has  destroyed  some  portion  of 
the  plaintiff's  'wild  forest  land'  because  it 
has  killed  the  trees  which  made  it  such  for- 
est land,  and  these  trees,  as  timber,  having 
been  wholly  withdrawn  from  the  market,  the 
defendant  is  bound  to  pay  the  damage  not 
to  the  timber,  but  to  the  'wild  forest  land,' 
and  that  damage  is  the  difference  in  the 
value  to  the  plaintiff  between  the  land  with 
the  growing  forest  and  the  land  as  the 
foundation  for  a  new  forest,  which  must  be 
planted  in  order  to  maintain  the  tract  for 
the  purpose  for  which  it  was  set  apart  by 
the  people  of  this  state.  .  .  .  The  tim- 
ber is  not  property  in  and  of  itself,  for  the 
law  has  withdrawn  it  from  the  market  to 
serve  another  and  higher  purpose,  and  one 
which  might  be  largely  defeated  if  the 
burned  timber  was  permitted  to  be  made  use 
of,  for  it  would  offer  inducements  to  forest 
fires  in  the  preserve  region,  and  the  defend- 
ant has  no  ground  for  complaint  if  it  ope- 
rates its  railroad  under  the  same  conditions 
that  would  apply  to  any  other  corporation 
or  individual  in  the  same  locality  under  like 
circumstances.  The  defendant  could  not  law- 
fully buy  this  timber;  it  could  not  take  it 
under  its  general  power  of  eminent  domain 
for  the  purposes  of  its  railroad;  it  is  not 
property  to  be  disposed  of,  but  finds  its 
peculiar  value  in  the  fact  that  it  helps  to 
constitute  the  'wild  forest  lands'  of  the 
state;  and  the  true  measure  of  damage  is 
not  the  land  and  the  trees  as  agricultural 
land  and  timber,  the  timber  being  estimated 
at  its  growing  value  before  and  its  burned 
value  after  the  fire,  but  is  the  value  of  the 
entity  known  as  'wild  forest  lands^  before 
the  burning  and  after  it,  and  this  is  what 
the  land  is  worth  for  'wild  forest  lands' 
with  the  wild  forest  killed,  and  onlv  to  be 
replaced  by  time  and  the  expenditure  of 
money.  Neither  the  land  nor  the  timber  can 
be  put  to  any  other  use;  in  contemplation  of 
law  it  has  no  existence  as  property  except 
for  the  limited  purpose  to  which  it  is  dedi- 
cated; and  if  individuals  or  corporations  will 
commit  trespasses  upon  this  sacred  preserve, 
they  must  expect  to  compensate  the  state  of 
New  York  for  this  peculiar  value,  without 
diminution  for  salvage  from  the  timber 
M'hich,  in  the  law  as  it  now  stands,  is  not 
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timber  but  an  ingredient  of  the  'wild  forest 
lands/  which  it  is  the  policy  of  the  state  to 
preserve  in  the  higher  interests  of  the  de- 
fendant and  others  within  the  state."  In 
People  V.  Bennett,  66  Misc.  160,  107  N.  Y. 
S.  406,  affirmed  125  App.  Div.  912,  109  N. 
Y.  S.  1140,  it  was  held  that  a  statute  allow- 
ing the  recovery  of  treble  damages  for  tim- 
ber trespass  had  no  application  to  the  cutting 
of  timber  on  a  state  forest  reserve.  In  Peo- 
ple V.  Gaylord,  139  App.  Div.  814,  124  N.  Y. 
S.  517,  it  was  held  that  timber  on  a  state 
forest  reserve  is  not,  by  the  prohibition  of 
its  sale,  so  far  deprived  of  value  as  not  to  be 
a  subject  of  larceny.  The  court  said:  "But 
it  is  urged  in  substance,  that  the  trees,  tim- 
ber, and  logs  upon  the  forest  preserve  of  the 
state  are  not  property  within  the  meaning  of 
the  larceny  statute.  (See  Penal  Code,  sec. 
528  et  seq.)  This  is  urged  because  of  the 
provisions  of  the  amended  Constitution  which 
provides  that  the  forest  preserve  and  lands 
of  the  state  now  or  hereafter  acquired,  con- 
stituting the  forest  preserve,  as  now  fixed  by 
law,  shall  be  forever  occupied  as  wild  forest 
lands.  They  shall  not  be  leased,  sold,  ex- 
changed, or  be  taken  by  any  corporation,  pub- 
lic or  private;  nor  shall  the  timber  thereon 
be  sold,  removed  or  destroyed.  Section  7, 
art.  7,  Const.  N.  Y.  It  seems  clear  that  by 
such  constitutional  provision  it  was  not  in- 
tended that  the  state  might  be  despoiled  of 
its  property  any  more  than  any  other  citi- 
zen, and  that  the  larceny  statute  protects  it 
(the  state)  as  to  its  lands  the  same  as  any 
of  its  citizens.  The  state  of  New  York  has 
spent  millions  of  dollars  to  acquire  its  forest 
preserve.  It  was  purchased  from  private  in- 
dividuals, and  when  title  vested  in  the  state 
it  had  commercial  value  and  all  the  attri- 
butes of  property.  It  is  inconceivable  that 
the  constitutional  amendment  or  provision 
prohibiting  the  sale  of  such  land  has  divested 
it  of  its  property  attribute.  The  same  sug- 
gestion applies  to  the  point  urged  by  appel- 
lant's counsel  that  the  property  taken  was 
without  value,  because  it  had  been  deprived 
of  its  value  by  reason  of  the  fact  that  the 
legislature  had  prevented  its  sale  in  the 
market.  It  had  an  intrinsic  value.  Such 
intrinsic  value  was  in  the  state,  and  it  is 
idle  to  say,  as  it  seems  to  me,  that  it  had 
no  value  because  by  act  of  the  legislature  of 
the  state  it  was  provided  that  it  could  not 
be  sold  in  the  market." 

In  People  v.  Brooklyn  Cooperage  Co.  187 
N.  Y.  142,  79  N.  E.  866,  affirming  114  App. 
Div.  723,  100  N.  Y.  S.  19,  it  was  held  that 
the  constitutional  inalienability  of  forest 
reserve  lands  did  not  prevent  the  state  from 
turning  over  to  a  college  for  the  purposes  of 
a  department  of  forestry  to  be  maintained 
by  the  college,  certain  forest  lands  to  which 
it  bad  never   acquired   the  legal   title.     In 


that  case,  answering  a  contention  that  the  act 
was  invalid  as  a  loan  of  the  credit  of  the 
state  it  was  said:  "We  have  here  a  public 
statute  whose  sole  object  is  to  promote  edu- 
cation in  the  art  of  forestry;  an  object  in 
which  every  citizen  of  the  state  has  a  vital 
interest,  as  the  heavily  wooded  regions  not 
only  protect  the  sources  of  the  rivers  and 
lesser  streams,  but  upon  them  primarily  rests 
the  industry  of  lumbering  that  is  one  of  vast 
importance  to  a  country  whose  forests  are 
rapidly  disappearing.  The  statute  provides 
a  perfect  scheme  of  state  control,  constitutes 
the  university  its  agent,  requires  frequent 
reports,  and  as  amended  in  1900  (chap.  301) 
confers  upon  the  comptroller  additional  pow- 
ers of  financial  supervision.  The  power 
sought  to  be  exercised  by  the  state  in  the 
present  instance  is  supported  not  only  by 
judicial  authority,  but  by  many  instances 
where  its  exercise  has  existed  for  years  and 
remains  unchallenged." 

The  forest  commission'  cannot  be  sued  in 
ejectment  with  respect  to  forest  reserve  lands. 
Raquette  Falls  Land  Co.  v.  Middleton,  41 
Misc.  461,  84  N.  Y.  S.  1081.  Nor  can  the 
commission  represent  the  state  in  an  action 
to  deprive  it  of  title.  Saranac  Land,  etc.  Co. 
V.  Roberts,  195  N,  Y.  303,  88  N.  E.  753, 
affirming  126  App.  Div.  333,  109  N.  Y.  S. 
547.  And  see  Meigs  v.  Roberts,  162  N.  Y. 
371,  56  N.  E.  838,  76  Am,  St.  Rep.  322,  re- 
versing 42  App.  Div.  290,  59  N.  Y.  S.  215. 
But  the  possession  of  the  commission  is  suffi- 
cient to  warrant  an  action  against  the  state 
to  quiet  title.  People  v.  Firth,  88  Misc.  217, 
151  N.  Y.  S.  705.  And  the  commission  has, 
with  the  permission  of  the  attorney  general, 
the  power  to  employ  counsel  in  a  proceeding 
to  protect  the  rights  of  the  state  in  its  forest 
lands.  People  v.  Santa  Clara  Lumber  Co. 
55  Misc.  507,  106  N.  Y.  S,  624. 

A  person  having  no  interest  in  forest  re- 
serve lands  cannot  attack  the  validity  of  a 
tax  sale  under  which  the  state  claims  the 
title  thereto.  People  v.  Turner,  117  N.  Y. 
227,  22  N.  E.  1022,  15  Am.  St.  Rep.  498; 
People  V.  Francisco,  76  App.  Div.  262,  78  N. 
Y.  S.  423. 

The  New  York  act  provides  that  a  person 
conveying  timber  lands  to  the  state  may 
reserve  spruce  timber  10  inches  or  more  in 
diameter  but  shall  not  cut  over  the  land 
more  than  once.  Under  that  act  it  has  been 
held  that  a  person  cutting  over  a  part  of 
the  reserved  lands  but  omitting  other  parts 
is  not  precluded  from  subsequently  cutting 
those  omitted.  Turner  v.  Bissell,  69  Misc. 
167,  126  N.  Y.  S.  234,  wherein  the  court  said: 
"The  statute  does  not  mean  that  under  a 
reservation  the  owner  cannot  go  within  the 
limits  of  his  former  cutting,  if  within  the 
outside  limits  of  the  same  he  has  left  con- 
siderable tracts  upon  which  he  cut  no  trees 
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«t  all.  The  intention  of  the  statute  is  to  pro- 
hibit a  second  cutting  upon  the  territory 
"Which  has  been  once  cut  down  to  the  pre- 
scribed limit  of  diameter.  A  second  cutting 
does  harm  to  the  timber  to  be  left  standing." 


V. 
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Illinois  Supreme  Court — February  16,  1916. 

271  III.  449;  111  N.  E,  680. 


Trees  and  TimlMr  —  Forest  Preaerre 
Aet  —  Validity. 

The  Forest  Preserve  Act  of  June  27,  1913 
{Kurd's  Rev.  St.  1913,  c.  67a,  §§  1-16),  au- 
thorizing the  organization  of  a  forest  preserve 
district  wherever  any  area  of  contiguous  ter- 
ritory lying  wholly  within  a  county  contains 
one  or  more  natural  forests  or  parts  thereof 
and  one  or  more  cities,  towns,  or  villages, 
upon  petition  of  legal  voters,  is  not  unconsti- 
tutional as  a  local  or  special  law  regulating 
county  affairs,  since  "counties"  are  involun- 
tary municipal  corporations  organized  to  aid 
in  the  proper  and  more  efficient  administra- 
tion of  the  affairs  of  state  government,  the 
powers  and  functions  of  whose  officers  are 
prescribed  by  law,  while  the  conservation  of 
forests  lying  within  their  boundaries  has  not 
been  included  within  their  powers,  duties,  or 
functions,  by  Hurd's  Rev.  St.  1913,  c.  34,  §§ 
24-26,  prescribing  the  powers  of  counties 
and  the  powers  and  duties  of  county  boards. 

[See  note  at  end  of  this  case.] 

Mnnielpal  Corporations  —  Poirer  of 
IiecialAtiire  to  Create  Pnblie  A^en- 
eles. 

The  power  of  the  legislature  to  create  pub- 
lic corporations  is  practically  unlimited,  and 
it  may  create  any  conceivable  kind  of  a  cor- 
poration it  sees  fit  for  the  more  efficient  ad- 
ministration of  public  affairs,  endowing  such 
corporation  and  its  officers  with  such  powers 
and  functions  as  it  deems  necessary  and  prop- 
er for  the  administration  of  the  corporate 
powers  and  affairs. 


For  the  more  efficient  administration  of 
public  affairs  the  legislature  may  provide  for 
the  organization  of  municipal  corporations 
embracing  territory  situated  wholly  within, 
or  partly  within  and  partly  without,  the 
boundaries  of  another  municipal  corporation. 

Public  Offlcers  —  Power  of  Iieglslatiire 
—  Creation  and  Cbange  of  Offices. 

An  office  created  by  the  legislature  is 
wholly  within  that  body's  power,  and  It  may 
prescribe  the  powers  and  duties  of  the  in- 


cumbent, the  mode  of  filling  the  office,  and 
from  time  to  time  change  such  mode,  or  im- 
pose additional  duties  upon  officers  already 
elected  or  appointed. 

Trees   and   Timber  —  Forest  Preserre 
Act  —  VaUdlty. 

The  Forest  Preserve  Act  of  June  27,  1913, 
confining  forest  preserve  districts  to  the  terri- 
torial limits  of  counties  in  which  a  natural 
forest  is  situated,  and  prohibiting  the  or- 
ganization of  such  districts  unless  they  also 
contain  a  city,  village,  or  town,  is  not  uncon- 
stitutional as  a  local  or  special  law,  since  the 
fact  that  a  law  may  be  or  seem  to  be  arbi- 
trary and  unreasonable  in  some  of  its  pro- 
visions does  not  render  it  local  or  special,  if 
it  is  a  general  law  operating  uniformly  upon 
all  persons  and  localities  similarly  situated. 

[See  note  at  end  of  this  case.] 

Same. 

The  Forest  Preserve  Act  of  June  27,  1913, 
providing  for  the  submission  of  the  question 
of  the  organization  of  forest  preserve  districts 
to  the  legal  voters  of  the  territory  proposed 
to  be  embraced  in  such  district  and  prescrib- 
ing the  manner  of  holding  and  conducting  the 
election,  is  not  unconstitutional  as  a  special 
act  regulating  the  opening  and  conducting  of 
elections. 

[See  note  at  end  of  this  case.] 


The  Forest  Preserve  Act  of  June  27,  1913, 
providing  for  the  organization  of  forest  pre- 
serve districts,  the  land  taken  to  become  the 
property  of  the  district,  and  authorizing  the 
levy  of  a  tax  to  purchase  and  maintain  the 
preserve,  is  not  unconstitutional  as  author- 
izing the  levy  for  a  purpose  not  public,  since 
the  acquisition,  preservation,  and  scientific 
care  of  forests  and  forest  areas  by  the  state, 
as  well  as  the  sale  of  timber  therefrom  for 
gain  in  accordance  with  the  canons  of  forest 
culture,  is  a  "public  purpose." 

[See  note  at  end  of  this  case.] 

Constitutional  Iaw  —  Presumption  In 
Favor  of  Statute. 

All  reasonable  doubts  as  to  the  question 
whether  a  statute  authorizes  taxation  for  a 
purpose  not  public  should  be  resolved  in 
favor  of  the  constitutionality  of  the  act. 

[See  6  R.  C.  L.  tit.  Constitutional  Law  p. 
97.] 

Trees   and   Timber  —  Forest   Preserre 

Act  ^  VaUdlty. 

The  Forest  Preserve  Act  of  June  27,  1913, 
entitled  "An  act  to  provide  for  the  creation 
and  management  of  forest  preserve  district^ 
and  repealing  certain  acts  therein  named" 
touching,  in  sections  5  and  6,  the  powers  of 
districts  organized  thereunder  and  those  of 
the  board  of  commissioners  of  any  district, 
is  not  violative  of  Const,  art.  4,  §  13,  provid- 
ing that  no  act  hereafter  passed  shall  em- 
brace more  than  one  subject,  which  shall  be 
expressed  in  the  title. 

[See  note  at  end  of  this  case.] 

Same. 

The  Forest  Preserve  Act  of  June  27,  1913, 
entitled  "An  act  to  provide  fcnr  the  creation 
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and  management  of  forest  preserve  districts 
and  repealing  certain  acts  therein  named," 
giving  districts  created  thereunder  power  to 
create  forest  preserves  within  such  districts 
and  purchase  land  for  the  purpose,  is  not 
violative  of  Const,  art.  4,  §  13,  providing  that 
no  act  shall  embrace  more  than  one  subject, 
expressed  in  its  title,  since  the  provision  in 
the  title  for  the  creation  and  management  of 
forest  preserve  districts  necessarily  includes 
as  an  incident  the  power  to  endow  the  dis- 
tricts with  the  powers  necessary  for  the 
accomplishment  of  the  purpose  of  their  for- 
mation, while  the  ''subject"  of  an  act  means 
the  matter  or  thing  forming  its  groundwork, 
which  may  include  many  parts  or  things,  so 
long  as  all  are  germane  to  it  and  are  such 
that,  if  traced  back,  will  lead  the  mind  to  the 
subject  as  the  generic  head. 
[See  note  at  end  of  this  case.] 

Statutes  —  Svbjoots  and  Titles. 

To  escape  violating  Const,  art.  4,  §  13,  pro- 
viding that  no  act  shall  embrace  more  than 
one  subject,  expressed  in  the  title,  the  title 
need  not  minutely  and  exactly  express  every 
related  matter  included  in  the  act;  it  being 
enough  if  all  the  provisions  are  related  to 
the  subject  indicated,  are  part  of  it,  or  inci- 
dent to  it,  and  reasonably  connected  with  and 
auxiliary  to  the  object  or  purpose  of  the  act 
as  expressed  in  the  title. 

[See  Ann.  Cas.  1915A  79;  64  Am.  St.  Rep. 
70;  79  Id.  456.] 

Same. 

The  Forest  Preserve  Act  of  June  27,  1913, 
entitled  "An  act  to  provide  for  the  creation 
and  management  of  forest  preserve  districts 
and  repealing  certain  acts  therein  named," 
providing,  in  section  6,  for  the  creation  of 
forest  preserves,  and  that  preserve  districts 
may  acquire  lands  to  protect  and  preserve 
the  flora,  fauna,  and  scenic  beauties  within 
the  district  for  the  education,  pleasure,  and 
recreation  of  the  public,  is  not  violative  of 
Const,  art.  4,  §  13,  providing  that  no  act  shall 
embrace  more  than  one  subject,  expressed  in 
the  title. 

Same. 

Under  Const,  art.  4,  §  13,  providing  that, 
if  any  subject  shall  be  embraced  in  an  act 
unexpressed  in  the  title,  such  act  shall  be 
void  only  as  to  so  much  as  shall  not  be  so 
expressed,  the  fact  that  a  statute  contains  a 
provision  unexpressed  in  the  title  does  not 
render  the  whole  act  void. 

Trees   and  Timber  —  Forest   Preserve 
Act  —  Validity. 

The  Forest  Preserve  Act  of  June  27,  1913, 
providing  for  the  submission  of  the  question 
of  th^  organization  of  a  preserve  district  to 
the  legal  voters  of  the  proposed  district,  the 
proposed  district  referred  to  being  the  one 
named  in  the  petition  or  petitions  and  fixed 
by  the  order  of  court,  and  the  Icj^l  voters  of 
the  district  those  residing  within  its  bound- 
aries as  fixed  by  the  order  of  the  court,  is 
not  invalid  as  vague,  indefinite,  and  uncertain 
in  its  terms,  and  incapable  of  execution  in 
respect  to  its  providing  for  the  submission  of 
the  question  of  the  adoption  of  the  act  to  the 


legal  voters  of  the  district  before  it  is  organ^ 
iz&. 

[See  note  at  end  of  this  case.] 

Statntea  —  Uncertainty. 

That  a  statute,  in  some  provisions,  is  so 
vague,  uncertain,  and  indefinite  in  its  terms 
as  to  be  incapable  of  execution,  does  not  ren- 
der it  void,  so  long  as  it  does  not  infringe 
some  constitutional  provision  and  is  capable 
of  execution  in  its  more  essential  provibions. 

Constitntional  Law  —  Policy  or  Wis- 
dom of  Statnte. 

Criticisms  against  the  wisdom,  policy,  or 
applicability  of  a  statute  are  subjects  for 
legislative  consideration,  and  not  for  the 
court  in  determining  the  constitutionality  of 
the  act. 

[See  6  R.  C.  L.  tit.  Constitutional  Law  p. 
105.] 

Presnmption  in  FaTor  of  Statute. 

All  presumptions  are  in  favor  of  the  con- 
stitutionality of  a  statute. 

[See  6  R.  C.  L.  tit.  Constitutional  Law  p. 
97.] 
Trees   and   Timber  —   Forest   Preserve 

Act  -»  Bonds. 

Forest  Preserve  Act  of  June  27,  1913,  §  13, 
providing  that  the  board  of  commissioners  of 
any  forest  preserve  district  organized  under 
the  act  shall  have  power  to  raise  money  by 
general  taxation  for  any  of  the  purposes  of 
the  act,  and  power  to  borrow  money  upon 
the  faith  and  credit  of  the  district  and  to 
issue  bonds,  authorizes  the  issuance  of  bonds 
by  the  board  of  commissioners  of  a  district,  to 
create  and  manage  the  district,  as  provided 
by  an  ordinance  of  the  board. 

[See  note  at  end  of  this  case.] 

Same. 

Where  an  ordinance  of  a  forest  preserve 
district,  organized  under  the  Forest  Preserve 
Act  of  June  27,  1913,  authorizing  the  issuance 
of  bonds  in  the  sum  of  $1,000,000,  provides 
that  it  should  be  in  force  from  and  after  its 
passage,  approval,  and  publication,  publica- 
tion of  the  ordinance  is  a  condition  precedent 
to  its  becoming  effective. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Forest  Preserve  Act  of  June  27, 1913, 
§  13,  authorizing  the  issuance  of  bonds  by  a 
preserve  district,  and  section  11,  providing 
that  all  ordinances  appropriating  money  shall 
be  published  in  the  district  in  some  news- 
paper published  therein,  etc.,  an  ordinance 
of  a  forest  preserve  district  authorizing  the 
issuance  of  bonds  in  the  sum  of  $1,000,000  is 
required  to  be  published. 

[See  note  at  end  of  this  case.] 


Under  Const.  Schedule,  §  18,  providing  that 
all  laws  of  the  state,  all  official  writings,  and 
executive,  I^islative,  and  judicial  proceed- 
ings, shall  be  published  in  the  English  lan- 
guage, publication,  as  required  by  the  Forest 
Preserve  Act  of  June  27,  1913,  of  an  ordi- 
nance of  a  forest  preserve  district  authorizing 
the  issuance  of  bonds  in  the  sum  of  $1,000,000, 
was  insufficient  when  had  in  a  newspaper 
published  in  German,  since  ordinances  of  a 
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city  or  municipal  corporation  are  local  laws, 
and,  in  a  sense,  "laws  of  the  state,"  and  with- 
in the  spirit  of  the  constitutional  inhibition, 
while  the  primary  meaning  of  "publish"  is  to 
make .  known. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Cook  coimty: 
Smith,  Judge. 

Action  for  injunction.  Dwigfat  H.  Perkins, 
plaintiff,  and  Board  of  County  Commissioners 
of  Cook  County  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Revebssd. 

Elmer  M.  lAessmann  and  Albert  M.  Kales 
for  appellant. 

Adolph  D.  Weiner,  Francis  A.  McDonnell, 
Gregory  d  MoNab  and  Albert  B.  Long  for 
appellees. 

[451]  Craig,  J. — Appellant,  Dwight  H. 
Perkins,  Aled  his  bill  in  chancery  in  the  cir- 
cuit court  of  Cook  county  against  appellees, 
the  Board  of  County  Commissioners  of  Cook 
County,  the  members  of  said  board  as  indi- 
viduals, the  alleged  Forest  Preserve  Commis- 
sioners of  the  Forest  Preserve  District  of  Cook 
County,  Robert  M.  Switzer,  county  clerk,  and 
Henry  Stuckart,  coimty  treasurer  and  ew- 
officio  county  collector  of  Cook  county,  to 
enjoin  the  issue,  sale  and  disposition  of 
$1,000,000  worth  of  bonds  of  the  Forest  Pre- 
serve District  of  Cook  County,  Illinois,  issued 
pursuant  to  an  ordinance  of  said  forest  pre- 
serve district,  and  to  enjoin  any  attempt  to 
levy  the  tax  provided  for  by  the  ordinance  for 
the  payment  [462]  of  either  the  principal 
or  interest  on  said  bonds,  and  the  county 
treasurer  from  collecting  any  part  of  any  tax 
that  might  be  extended  on  the  tax  books  of 
the  county  for  the  payment  of  either  the  prin- 
cipal or  interest  on  such  bonds,  and  to  re- 
quire appellees  to  cancel  or  deliver  up  said 
bonds  so  that  the  same  might  be  canceled  and 
destroyed.  A  general  demurrer  was  sustained 
to  the  bill,  and  appellant  electing  to  abide 
by  his  bill,  a  decree  was  entered  dismissing 
the  same  for  want  of  equity.  This  appeal 
followed. 

The  bill  charges  that  the  Forest  Preserve 
act  of  June  27,  1913,  was  adopted  in  Cook 
county,  and  that  pursuant  to  said  act  such 
proceedings  were  had  in  the  circuit  court  of 
that  county  that  a  decree  was  entered  No- 
vember 30,  1014,  organizing  the  Forest  Pre- 
serve District  of  Cook  County,  having  boun- 
daries co-terminous  with  the  boundaries  of 
the  territory  embraced  in  that  county;  that 
on  February  11,  1915,  the  Board  of  County 
Commissioners  of  Cook  County,  assuming  to 
act  as  the  Board  of  Forest  Preserve  Commis- 
sioners of  Cook  county,  adoptnd  an  ordinance 
authorizing  $1,000,000  of  bonds  of  the  said 


forest  preserve  district  to  be  issued  and  for 
the  levying  of  a  direct  annual  tax  on  all 
of  the  taxable  property  in  the  forest  preserve 
district  sufficient  to  produce  a  sum  each  year 
for  paying  the  interest  on  all  such  bonds  and 
the  principal  of  all  bonds  maturing  each  year, 
as  provided  in  such  ordinance.  A  copy  of  the 
ordinance  was  attached  to  the  bill,  which 
recites  that  for  the  purpose  of  creating  and 
managing  the  Forest  Preserve  District  of 
Cook  County  there  is*  authorized  to  be  issued 
forest  preserve  district  bonds  to  the  amount 
of  $1,000,000,  consisting  of  2000  bonds  of 
$500  each,  dated  July  1,  1915,  and  maturing 
in  amounts  of  $60,000  each  year  from  1015 
to  1933,  inclusive,  and  $40,000  January  1, 
1934,  and  bearing  interest  at  the  rate  of  four 
per  cent  per  annum,  payable  semi-annually, 
and  that  there  shall  be  levied  a  direct  annual 
tax  each  year  sufficient  to  pay  the  amount  of 
interest  on  such  bonds  and  the  bonds  matur- 
ing each  year  for  said  years,  [463]  the  tax 
to  be  included  in  the  annual  appropriation 
bill  for  each  of  those  years,  and  authorizes 
tlie  bonds  to  be  sold,  from  time  to  time,  as 
proceeds  are  needed  for  the  purposes  autho- 
rized by  the  ordinance,  and  further  provides 
that  the  ordinance  shall  be  in  force  and  effect 
from  and  after  its  passage,  approval  and  pub- 
lication. The  bill  further  charges  that  the 
ordinance  was  published  March  12,  1915,  in 
the  English  language  in  the  Staats  Zeitung, 
a  newspaper  published  in  the  German  lan- 
guage and  read  only  by  those  of  German 
nationality  who  adliere  to  the  German  lan- 
guage in  preference  to  the  language  of  this 
country,  and  was  not  published  in  any  other 
newspaper  in  the  county;  that  the  Forest 
Preserve  act  of  June  27,  1913,  is  unconstitu- 
tional and  void  in  that  it  conflicts  with  sec- 
tion 22  of  article  4  of  the  constitution,  which 
prohibits  special  legislation  regulating  county 
and  township  affairs,  and  with  section  13  of 
article  4  of  the  constitution,  in  that  it  con- 
tains matters  not  expressed  in  its  title  and 
is  indefinite  and  uncertain  in  its  provisions, 
and  in  conflict  with  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  in  that  it  denies  to  the  citizens  of 
Cook  county  equal  protection  of  the  laws; 
also,  that  the  bonds  issued  are  void  for  the 
reason  that  the  act  provides  that  all  ordi- 
nances imposing  a  fine  or  penalty  or  making 
any  appropriation  of  money  shall  be  published 
in  some  newspaper  published  in  such  district 
or  having  a  general  circulation  in  such  dis- 
trict, and  that  the  publishing  of  such  ordi- 
nance in  a  newspaper  printed  in  a  foreign 
language  is  not  such  publication  as  the  law 
requires.  The  bill  concludes  with  a  prayer 
for  an  injunction  restraining  the  issuing  and 
selling  or  otherwise  disposing  of  said  bonds 
or  any  part  thereof,  or  attempting  to  levy  any 
tax  whatever  for  the  payment  of  either  the 
principal  or  interest  on  such  bonds;  that  the 
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county  treasurer,  as  ex-officio  county  collector 
of  that  county,  be  restrained  from  collecting 
or  attempting  to  collect  any  tax  that  may 
thereafter  be  extended  on  the  tax  books  of 
the  county  for  the  purpose  of  [454]  raising 
funds  to  pay  either  the  interest  or  principal 
of  such  bonds,  and  that  the  bonds  may  be 
ordered  delivered  up  and  canceled,  and  for 
such  other  and  further  relief  in  the  premises 
as  equity  may  require.  By  reason  of  the  con- 
stitutional questions  involved  the  appeal  is 
taken  direct  to  this  court. 

The  act  in  question  is  entitled  *'An  act  to 
provide  for  the  creation  and  management  of 
forest  preserve  districts  and  repealing  certain 
acts  therein  named."  (Laws  of  1913,  p.  386.) 
The  substance  of  its  essential  provisions  which 
are  necessary  to  an  understanding  of  the 
questions  raised  and  argued  in  the  briefs  is 
as  follows: 

Section  1  authorizes  the  organization  of  a 
forest  preserve  district  wherever  any  area  of 
contiguous  territory  lying  wholly  within  one 
county  contains  one  or  more  natural  forests  or 
parts  thereof  and  one  or  more  cities,  towns  or 
villages,  upon  the  petition  of  five  hundred 
legal  voters  residing  within  the  limits  of  such 
proposed  district,  the  petition  to  be  addressed 
to  the  circuit  judge  of  the  county  in  which 
the  proposed  district  lies  and  to  contain  a 
description  of  the  territory  intended  to  be 
embraced  in  such  district  and  the  name  of 
such  district.  Upon  the  filing  of  such  peti- 
tion in  the  ofiice  of  the  clerk  of  the  circuit 
court  it  is  made  the  duty  of  the  circuit  judge 
to  fix  upon  a  day  and  hour  for  a  public  con- 
sideration of  the  petition,  which  shall  not 
be  less  than  fifteen  days  after  the  filing  of  a 
petition,  and  to  give  notice  of  such  hearing 
by  publication  for  three  successive  days  in 
some  newspaper  having  a  general  circulation 
in  the  territory  proposed  to  be  embraced  in 
such  district,  liie  date  of  the  last  publication 
to  be  not  less  than  five  days  prior  to  the 
time  set  for  the  public  hearing  at  which  any 
property  owner  in  the  proposed  district  may 
appear  and  be  heard,  and  that  if  the  judge 
finda  that  all  of  the  provisions  of  the  act 
have  been  complied  with  he  shall  cause  an 
order  to  be  entered  upon  the  records  of  the 
court  fixing  and  defining  the  boundaries  and 
the  name  of  the  proposed  district  in  accor- 
dance with  the  prayer  of  the  petition.  If 
more  [455]  than  one  petition  is  filed  in  the 
same  county  before  the  time  fixed  for  the 
hearing  on  the  first  petition,  the  public  con- 
sideration of  the  first  petition  is  to  be  post- 
poned and  the  hearing  on  all  petitions  set  for 
the  same  day  and  hour,  and  if  it  shall  be 
found  that  any  of  the  territory  embraced  in 
the  petitions  is  included  in  or  contiguous  to 
the  territory  embraced  in  any  other  petition 
the  judge  may  include  ail  of  the  territory 
described  in  such  petitions  in  one  district,  and 
shall  fix  the  name  proposed  in  the  first  peti- 


tion as  the  name  of  the  district  and  enter  an 
order  fixing  and  defining  the  boundaries  of 
such  proposed  district,  and  order  the  question 
of  the  organization  of  such  proposed  district 
submitted  to  the  legal  voters  of  such  proposed 
district  at  a  general  or  special  election  held 
therein,  and  provides  the  manner  for  giving 
notice  of  such  election. 

Section  2  prescribes  the  form  of  the  ballot 
to  be  used  at  such  election  and  provides  that 
the  returns  of  the  election  shall  be  to  the 
clerk  of  the  circuit  court  and  canvassed  by 
him  and  a  statement  of  the  result  entered  up- 
on the  records  of  such  court,  and  tliat  if  a 
majority  of  votes  cast  in  any  district  upon 
such  question  is  in  favor  of  organization, 
such  forest  preserve  district  shall  be  deemed 
organized  under  the  act. 

Section  3  requires  courts  to  take  judicial 
notice  of  forest  preserve  districts  organized 
under  the  act,  and  provides  that  its  affairs 
shall  be  managed  by  a  board  of  commission- 
ers, consisting  of  a  president  and  four  mem- 
bers to  be  appointed  by  the  president  of  the 
board  of  county  commissioners  or  chairman  of 
the  board  of  supervisors  of  the  county  in 
which  such  forest  preserve  district  is  situat- 
ed; that  its  members  shall  be  legal  voters  in 
the  district,  no  more  than  three  of  whom 
shall  be  of  the  same  political  party;  that 
after  the  appointment  of  the  first  board  of 
commissioners  such  forest  preserve  district 
shall  be  construed  in  law  and  equity  a  body 
corporate  and  politic,  and  as  such  may  sue 
and  be  sued,  contract  and  be  contracted  with, 
and  acquire  [456]  and  hold  real  and  personal 
estate  necessary  for  corporate  purposes,  etc. 
In  case  the  boundaries  of  the  district  are  co- 
extensive with  those  of  any  county,  city,  vil- 
lage, incorporated  town  or  sanitary  district, 
the  corporate  authorities  of  such  municipality 
shall  exercise  the  powers  and  perform  the 
functions  and  duties  of  the  commissioners 
provided  for  in  that  section,  and  in  such  case 
no  commissioners  shall  be  appointed  for  the 
district. 

Section  4  provides  that  if  any  member  oi 
the  board  of  commissioners  shall  remove  from 
the  district  his  office  shall  become  vacant  and 
his  successor  shall  be  appointed  for  the  re- 
mainder of  his  term. 

Section  6  provides  that  the  district  shall 
have  the  power  to  create  forest  preserves, 
and  for  that  purpose  may  acquire  and  hold 
lands  containing  one  or  more  natural  forests 
or  parts  thereof,  for  the  purpose  of  protect- 
ing and  preserving  the  fiora  and  fauna  and 
scienic  beauties  within  such  district,  and  to 
protect  and  preserve  the  lands  as  nearly  as 
may  be  in  their  natural  state,  for  the  purpose 
of  education,  recreation  and  pleasure  of  the 
public. 

Section  6  provides  that  the  commissioners 
shall  have  the  power  to  acquire  by  gift, 
grant,  devise  or  purchase,  or  by  condemna- 
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tion^  any  and  all  grounds  and  lands  within 
the  distriet  containing  one  or  more  natural 
forests  or  parts  thereof,  for  the  purpose  of 
creating,  laying  out  and  maintaining  such 
forest  preserves  as  they  may  deem  proper  or 
desirable,  and  to  establish,  lay  out,  improve 
and  maintain  such  convenient  and  appropri- 
ate patlis,  driveways  and  roadways  in  and 
through  such  forest  preserves  as  they  shall 
deem  desirable  or  necessary  for  the  use  of 
such  forest  preserves,  by  the  public,  and  that 
in  all  cases  where  lands  are  acquired,  the 
title  thereto  shall  be  taken  in  fee  simple  ab- 
solute  and  not  be  terminated  or  defeated  by 
abandonment  of  the  use  for  which  they  were 
acquired,  and  that  any  lands  so  acquired  may 
be  sold  by  vote  of  all  the  members  of  such 
board,  the  sale,  however,  not  to  become  ef- 
fective until  it  is  [467]  approved  by  the 
board  of  county  conunissioners  or  board  of 
supervisors  of  the  county  in  which  such  dis- 
trict is  located. 

Sections  7  and  8  provide  that  the  commis- 
sioners shall  have  power,  by  ordinance,  to 
regulate  and  control  the  speed  of  travel  on  all 
paths,  driveways  and  roadways  within  the 
forest  preserve,  and  to  pass  and  enforce  all 
necessary  ordinances,  rules  and  regulations 
for  the  management  of  the  property  and  con- 
duct .of  the  business  of  the  district,  and  to 
appoint  such  officers  and  employees  as  may 
be  necessary,  all  of  whom,  excepting  the 
treasurer  and  attorney,  shall  be  under  the 
civil  service  rules  and  regulations  provided 
for  by  section  9  of  the  act,  which  provides 
that  where  the  county  in  which  a  forest  pre- 
serve district  is  located  shall  be  governed  by 
any  law  regulating  civil  service,  the  method 
of  selecting  its  employees  shall  be  in  the  man- 
ner provided  by  the  law  regulating  civil  serv- 
ice in  the  county. 

Sections  10,  11  and  12  provide  for  the  keep- 
ing of  a  record  of  all  ordinances  and  pro- 
ceedings of  the  commissioners  and  for  the 
making  of  annual  reports  to  the  board  of 
county  commissioners  or  to  the  board  of  su- 
pervisors, as  the  case  may  be,  of  the  revenues 
received,  expenditures  made,  land  acquired, 
the  progress  of  construction  work,  the  condi- 
tion of  the  property,  and  such  other  matters 
as  may  have  been  acted  upon  during  the 
previous  year;  that  all  ordinances  imposing  a 
fine  or  penalty  or  making  any  appropriation 
shall,  within  ten  days  after  their  passage,  be 
published  at  least  once  in  some  newspaper 
published  in  the  district  or  having  a  general 
circulation  therein,  and  that  no  such  ordi- 
nance shall  take  effect  until  ten  days  after  it 
is  so  published;  that  all  other  ordinances  and 
resolutions  shall  take  effect  from  and  after 
their  passage  unless  otherwise  provided.  The 
manner  in  which  the  same  may  be  proved 
and  the  manner  of  conducting  the  meetings 
of  such  board  of  commissioners  is  also  set 
out. 


Section  13  provides  that  the  commission- 
ers of  any  forest  preserve  district  shall  have 
power  to  raise  money,  by  [468]  general  taxa- 
tion, for  any  of  the  purposes  enumerated  in 
the  act,  and  to  borrow  money  upon  the  credit 
of  the  district  and  issue  bonds  therefor,  pro- 
vided the  amount  of  the  indebtedness,  includ- 
ing existing  indebtedness,  in  the  aggregate 
shall  not  exceed  one  per  centum  of  the  assessed 
value  of  the  taxable  property  in  the  district; 
that  before  any  bonds  are  issued  the  commis- 
sioners shall  provide,  by  ordinance,  for  an 
annual  tax  sufficient  to  pay  the  interest  on 
such  bonds  as  it  falls  due  and  the  bonds  as 
they  mature;  that  the  bonds  shall  be  divided 
into  series,  the  first  of  which  shall  mature 
not  later  than  ^ve  years  after  date  and  the 
last  of  which  shall  mature  not  later  than 
twenty  years  after  the  date  of  issue ;  that  all 
general  taxes  levied  by  the  commissioners 
shall  be  levied  at  the  same  time  and  in  the 
same  manner  as  taxes  are  levied  for  cities 
and  villages,  provided  the  amount  levied  in 
one  year  shall  not  exceed  the  rate  of  one  mill 
on  -the  dollar,  all  money  collected  under  the 
provisions  of  the  act  to  be  paid  to  the  treasur- 
er of  such  district. 

Section  14  provides  that  any  territory  ad- 
joining any  forest  preserve  district  organized 
under  the  act  may  become  a  part  of  such  dis- 
trict upon  filing  with  the  county  judge  of 
the  county  in  which  sueh  district  is  located  a 
petition  signed  by  not  less  tlian  ten  per  cent 
of  the  legal  voters  residing  within  the  ter- 
ritory proposed  to  be  annexed,  who  shall 
thereupon  submit  at  the  next  general  election 
held  in  the  territory  proposed  to  be  annexed, 
the  question  of  such  annexation;  that  the 
vote  shall  be  canvassed  in  the  manner  pro- 
vided for  the  canvassing  of  votes  upon  the 
question  of  creating  forest  preserve  districts, 
and  that  if  a  majority  of  votes  cast  upon 
such  question  shall  be  in  favor  of  annexation, 
such  territory  proposed  to  be  annexed  shall 
become  and  be  a  part  of  such  proposed  dis- 
trict, and  section  15  expressly  repeals  the 
Forest  Preserve  act  of  May  18,  1905. 

It  is  first  insisted  that  the  act  in  question 
is  invalid  as  a  local  or  special  law  regulating 
county  affairs  and  also  as  one  providing  for 
the  opening  and  conducting  of  an  election. 
[469]  In  this  connection  our  attention  is 
called  to  People  v.  Board  of  Election  Com'rs, 
221  111.  9,  5  Ann.  Cas.  562,  77  N.  E.  321, 
in  which  it  was  held  that  when  the  constitu- 
tion speaks  of  affairs  of  a  county  it  refers  to 
those  affairs  which  affect  the  people  of  the 
whole  county  and  includes  all  affairs  which 
relate  to  the  county  in  its  organic  and  cor- 
porate capacity,  and  it  is  insisted,  under 
the  holding  in  that  case,  that  inasmuch  as 
a  forest  preserve  district  may  be  organized 
BO  as  to  include  an  entire  county,  in  which 
event  its  affairs  are  to  be  controlled  and 
managed  by  the   same  officers   who  conduct 
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and  manage  the  affairs  of  the  county,  the  act 
in  question  is  one  regulating  county  affairs. 
The  fact  that  such  district  may  embrace  the 
entire  county  and  its  affairs  be  administered 
by  the  same  officers  who  conduct  and  manage 
the  affairs  of  the  county  does  not  render  the 
act  one  regulating  county  affairs  unless  the 
acts  performed  by  such  officers  in  their  ca- 
pacity as  commissioners  of  such  forest  pre- 
serve district  are  duties  and  functions  which 
properly  belong  to  the  administration  of 
county  affairs.  In  this  State  counties  are 
involuntary  municipal  corporations  organized 
for  the  purpose  of  aiding  in  the  proper  and 
more  efficient  administration  of  the  affairs 
of  State  government,  and  the  powers  and 
fimctions  of  the  officers  of  counties  are  pre- 
scribed by  law.  (11  Cyc.  341-343.)  <:k)unties 
are  purely  of  a  political  character  and  their 
functions  are  wholly  of  a  public  nature.  They 
are  organized  as  subordinate  agencies  of  the 
State  government  for  the  purpose  of  exercis- 
ing some  of  the  functions  of  State  govern- 
ment, and  not  exclusively  for  the  common 
benefit  of  the  citizens  or  property  holders 
within  their  boundaries.  In  this  respect  they 
are  distinguishable  from  other  municipal  cor- 
porations, which  are  usually  voluntary  cor- 
porations organized  primarily  for  the  purpose 
of  endowing  the  inhabitants  of  a  specified 
territory  with  powers  of  local  govern- 
ment for  the  benefit  of  the  citizens  and  prop- 
erty owners  Within  their  limits.  The  con- 
servation of  the  forests  and  the  flora  and 
fauna  lying  within  their  boundaries  has  not 
been  [460]  deemed  one  of  their  proper  pow- 
ers, duties  or  functions.  Ilurd's  Stat.  1913, 
chap.  34,  sees.  24-26  That  the  legislature 
might  have  made  them  such  did  not  deprive  it 
of  the  power  to  create  other  corporations  for 
such  purposes.  The  power  of  the  legislature 
in  this  State  to  create  public  corporations  is 
practically  unlimited.  It  may  create  any 
conceivable  kind  of  a  corporation  it  sees  fit 
for  the  more  efficient  administration  of  pub- 
lic affairs  and  endow  such  corporation  and 
its  officers  with  such  powers  and  functions 
as  it  deems  necessary  and  proper  for  the 
administration  of  such  corporate  powers  and 
affairs.  People  v.  Bowman,  247  111.  276,  93 
N.  E.  244.  For  this  purpose  it  may  provide 
for  the  organization  of  corporations  which 
embrace  territory  situated  wholly  within  or 
partly  within  and  partly  without  the  boun- 
daries of  another  municipal  corporation.  As 
said  in  People  v.  Nibbe,  150  111.  269,  37  N. 
E.  217 :  **It  cannot  be  doubted  that  the  leg- 
islature has  the  power  to  authorize  the  or- 
ganization of  municipal  corporations  for  one 
purpose,  embracing  territory  situated  wholly 
or  partly  within  the  boundaries  of  another 
municipal  corporation  already  organized  for 
another  purpose."  In  People  v.  Bowman, 
supra,  it  is  said:  ''While  two  municipal  cor- 


porations cannot  have  jurisdiction  and  con- 
trol, at  one  time,  of  the  same  territory  for 
the  same  purpose,  no  constitutional  objection 
exists  to  the  power  of  the  legislature  to  au- 
thorize the  formation  of  two  municipal  cor- 
porations in  the  same  territory  at  the  same 
time  for  different  purposes,  and  to  authorize 
them  to  co-operate,  so  far  as  oo-operation  may 
be  consistent  with  or  desirable,  for  the  ac^ 
complishment  of  their  respective  purposes." 
Such  is  precisely  the  situation  presented  here. 
The  legislature  has  provided  by  general  law 
for  the  organization  of  forest  preserve  dis- 
tricts whose  boundaries  may  be  co-extensive 
with  those  of  another  municipality,  such  as 
a  county,  city,  village  or  town,  and  that  such 
districts  may  embrace  two  or  more  of  such 
smaller  municipalities  situated  wholly  within 
the  boundaries  of  a  county,  and  that  when 
[461]  they  are  so  organized  with  boundaries 
co-extensive  with  those  of  such  other  munici- 
palities, the  officers  of  the  latter  corporation 
shall  also  perform  the  duties  and  functions 
of  the  officers  (commissioners)  of  such  forest 
preserve  district.  In  making  such  provision 
the  legislature  doubtless  deemed  that  better 
co-operation  would  be  secured  between  the 
two  municipalities  in  that  way.  The  constitu- 
tion of  this  State  contains  no  prohibition 
against  the  organization  of  two  or  more  cor- 
porations whose  powers  and  functions  are  to 
be  performed  by  the  same  officers,  and  we  are 
not  authorized  to  declare  the  act  invalid  be- 
cause it  contains  such  provision.  In  creating 
municipal  corporations  the  legislature  must 
necessarily  provide  the  officers  by  and  through 
whom  their  corporate  powers  and  functions 
are  to  be  performed.  In  the  matter  of  creat- 
ing such  offices  and  providing  the  manner  in 
which  they  shall  be  filled  the  legislative  pow- 
er is  supreme.  (11  Cyc.  343.)  The  law  is 
now  well  settled  in  this  State  that  when  the 
legislature  creates  an  office  such  office  is 
wholly  within  the  power  of  the  legislature 
creating  it,  and  it  may  prescribe  the  powers 
and  duties  of  the  incumbent  of  such  office  and 
the  manner  of  filling  the  office,  and  may,  from 
time  to  time,  change  the  manner  or  mode  by 
which  such  office  shall  be  filled.  (Scown  v. 
Czarnecki,  264  111.  305,  Ann.  Cas.  1915A  772, 

106  N.  E.  276,  L.R.A.  1916B  247;  People  v. 
Morgan,  90  111.  558;  People  v.  Kipley,  171  111. 
44,  49  N.  E.  229,  41  L.R.A.  775;  People  v. 
Loeffler,  175  111.  585,  51  N.  E.  785.)  The  leg- 
islature also  has  the  power  to  impose  addi- 
tional duties  upon  officers  already  elected  or 
appointed    (Jones  v.  O'^Connell,  266  111.  443, 

107  N.  E.  731 ) .  It  was  therefore  clearly  with- 
in the  power  of  the  legislature,  in  providing 
for  the  creation  of  forest  preserve  districts, 
to  provide  the  officers  by  and  through  whom 
its  powers  should  be  exercised,  the  manner 
of  their  election  or  appointment,  or  that  such 
powers  and  functions  shall  be  performed  by 
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^me  officers  already  provided  for  by  law. 
The  act  in  question,  therefore,  cannot  be  held 
invalid,  because  of  these  provisions,  as  one 
regulating  county  affairs,  any  more  than  it 
can  be  held  [462]  invalid  as  one  regulating 
t)ie  affairs  of  cities,  villages  or  towns,  whose 
officers  exercise  the  same  powers  and  func- 
tions (as  forest  preserve  commissioners  when 
forest  preserve  districts  are  organized  with 
})oundarie8  co-extensive  with  such  municipali- 
ties) as  the  board  of  county  commissioners 
or  supervisors  exercise  in  districts  whose 
boundaries  are  co-cxtensive  with  those  of  a 
county.  In  neither  event  can  such  officers  be 
said  to  be  officers  of  such  municipalities  when 
in  the  discharge  of  their  duties  as  officers  of 
such  forest  preserve  districts. 

Neither  do  we  think  the  fact  that  forest 
preserve  districts  are  confined  to  the  terri- 
torial limits  of  the  county  in  which  a  natural 
forest   is   situated   and   the   organization  of 
such  districts  is  prohibited  unless  they  also 
contain  a  city,  village  or  town,  renders  the 
oct  invalid  as  a  local  or  special  law.    While 
it  is  difficult  to  see  any  possible  connection 
Intween  an  area  of  contiguous  territory  con- 
taining one  or  more  natural  forests  and  the 
desirability  of  having  such  district  also  con- 
tain one  or  more  cities,  villages  or  towns, 
and  while  the  provision  confining  the  district 
to  the  countv  in  which  such  natural  forest 
preserve  is  situated  seems  purely  arbitrary, 
still    the   conditions   under   which    such   cor- 
porations may  be  organized  and  the  extent 
of  the  territory  to  be  embraced  therein  are 
matters  so  largely  for  legislative  determina- 
tion that  provisions  of  that  character,  alone, 
are  not  sufficient  to  render  the  act  invalid 
as  a  local  or  special  law.     The  fact  that  a 
law   may  be,  or  seem  to  be,   arbitrary  and 
unreasonable  in  some  of  its  provisions  does 
not  render  the  same  a  local  or  special  law. 
The  test  is,  is  it  a  general  law  and  does  it 
operate  uniformly  throughout  the  State  upon 
all  persons  and  localities  under  like  circum- 
stanceB?     If  it  does,  it  is  not  obnoxious  to 
the  provision  of  the  constitution  forbidding 
the  enactment  of  local  or  special  laws.  (Cum- 
mings  V.  Chicago,  144  111.  563,  33  N.  E.  854; 
People  V.  People's  Gas  Light,  etc.  Co.  205  111. 
482.  68  N.  E.  950,  98  Am.  St.  Rep.  244;  Peo- 
ple V.  Wilcox,  237  ni.  421,  86  N.  E.  672.)    The 
act  in  question  is  general  in  its  terms  and 
provisions.      [463]    It   applies    alike   to    all 
counties   in   the   State   similarly   situated,— 
that   is,  which  contain  one  or  more  natural 
forests  and  a  city,  town  or  village;   and  in 
case  there  are  several  natural  forests  in  the 
county  it  permits  the  organization  of  as  many 
forest  preserve  districts  in   such   county  as 
there   are  forest  preserves  capable  of  being 
organized  into  districts  which  contain  one  or 
more  cities,  villages  or  towns,  or  the  organiza- 
tion  of  all  the  contiguous  forest  preserves 
Ann.  Cas.  1917A. — 8. 


into  one  forest  preserve  district  or  the  whole 
county  into  such  a  district,  and  authorizes 
the  commissioners  of  such  district  to  lay  out 
and  preserve  as  many  of  such  forests  as  they 
may  deem  desirable  or  necessary  for  the  pub- 
lic good.  In  this  respect  the  act  is  entirely 
different  from  the  act  of  1909,  which  was  held 
invalid  in  People  v.  Rinaker,  252  111.  266,  96 
N.  E.  897,  which  prohibited  the  organization 
of  more  than  one  forest  preserve  district  in 
any  one  county,  wholly  regardless  of  the  num- 
ber of  natural  forests  which  it  might  contain. 
The  reason  underlying  the  decision  in  that 
case  was,  that  the  desirability  of  protecting 
and  preserving  the  flora,  fauna  and  scenic 
beauty  might  be  as  great  in  the  case  of  one 
of  such  forests  as  in  that  of  another,  and  that 
when  one  such  district  was  organized  the 
power  to  organize  another  district  in  that 
county  was  exhausted,  so  that  the  act,  in 
effect,  granted  a  special  privilege  to  the  citi- 
zens of  the  locality  in  such  county  who  were 
first  in  securing  the  organizations  of  the  terri- 
tory as  a  forest  preserve  district  and  with- 
held the  same  privilege  from  other  citizens 
of  the  same  county  similarly  situated,  and  for 
that  reason,  among  others,  the  act  of  1909 
was  held  unconstitutional  and  void  as  special 
legislation.  But  those  features  have  been 
eliminated  from  the  act  in  question,  so  what 
is  there  said  has  no  application  to  the  case 
at  bar. 

Neither  do  we  think  the  act  can  be  held 
invalid  as  a  special  act  regulating  the  open- 
ing and  conducting  of  elections.  The  legisla- 
ture, in  providing  for  the  organization  of 
this  class  of  municipal  corporations,  had  a 
right  to  provide  [464]  for  the  submission  of 
the  question  of  the  organization  of  such  a 
district  to  the  legal  voters  of  the  territory 
proposed  to  be  embraced  in  such  district,  and 
in  so  doing  it  necessarily  prescribed  the  man- 
ner of  holding  and  conducting  such  election. 
The  act  in  question  does  nothing  more  than 
this,  and  can  no  more  be  held  invalid  as  a 
special  law  regulating  the  opening  and  con- 
ducting of  elections,  than  can  the  provisions 
of  the  City  and  Village  act  which  prescribe 
the  manner  of  conducting  elections  held  for 
the  purpose  of  voting  upon  the  question  of  the 
organization  of  such  municipalities  or  the  , 
annexation  of  one  or  more  of  such  munici- 
palities to  each  other.  Such  laws  have  been 
uniformly  sustained. 

It  is  next  insisted  that  the  act  authorizes 
the  levying  of  a  tax  for  a  purpose  which  is 
not  a  public  purpose,  within  the  meaning  of 
the  law.  ITie  cases  cited  and  relied  upon 
as  sustaining  this  contention  are  Slate  v. 
Donald,  160  Wis.  21,  151  N.  W.  331,  and 
Deal  V.  Mississippi  County,  107  Mo.  464,  18 
S.  W.  24,  14  L.R.A.  622,  neither  of  which  is 
in  point  or  decisive  of  the  questions  here  in- 
volved.    The  decision  in  the  Wisconsin  case 
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was  based  upon  the  peculiar  provision  of  the 
constitution  of  that  State  which  prohibited 
the  State  from  contracting  **any  debt  for 
works  of  internal  improvement  or  being  a 
party  to  carrying  on  such  works,"  and  the 
further  provision  that  ''the  legislature  shall 
provide  an  annual  tax  sufficient  to  defray 
the  estimated  expenses  of  the  State  for  each 
year."'  It  appears  that  there  had  been  three 
.  attempts  to  amend  the  constitution  of  that 
State  by  adding  to  the  section  regulating  in- 
ternal improvements  the  further  provision 
that  the  State  might  appropriate  money  for 
the  purpose  of  acquiring,  preserving  and  de- 
veloping the  water  power  and  forests  of  the 
State,  which  amendments  failed  to  become 
effective  because  of  irregularities  in  the  man- 
ner in  which  they  were  attempted  to  be  made. 
It  was  there  held  that  the  act  in  question  was 
one  creating  a  debt  on  account  of  work  of 
internal  improvement  and  for  the  purpose  of 
carrying  on  [465]  the  same,  and  that  the 
provision  for  the  raising  of  an  annual  tax 
sufficient  to  defray  the  estimated  expenses 
of  the  State  for  each  year  was  a  limitation 
upon  the  purpose  for  which  the  Slate  might 
levy  a  tax,  and  that  a  tax  levied  for  the  pur- 
pose of  acquiring  and  keeping  up  a  forest  pre- 
serve did  not  constitute  a  "State  expense," 
within  the  meaning  of  that  term  as  used  in 
the  constitution,  and  for  those  reasons,  among 
others,  the  act  there  in  question  was  held 
invalid.  Our  constitution  contains  no  similar 
provision,  and  for  that  reason  tlie  case  cited 
is  not  in  point.  In  the  other  case  the  act 
in  question  provided  for  the  payment  of 
a  bounty  for  a  period  of  years  to  every  per- 
son planting  one  or  more  acres  of  prairie  with 
any  kind  of  forest  trees  except  black  locust 
and  successfully  growing  and  cultivating  the 
same  for  three  years,  etc.,  the  bounty  to  be 
paid  by  the  county  in  which  the  trees  were 
planted  and  cultivated.  The  constitution  of 
Missouri  prohibited  any  county,  city  or  town 
from  lending  its  aid  to  or  granting  public 
money  in  aid  of  any  individual,  association  or 
corporation  or  from  becoming  a  stockholder 
in  any  corporation,  association  or  company. 
It  also  declared  ^'that  taxes  may  be  levied  and 
collected  for  public  purposes,  only."  It  was 
pointed  out  that  when  the  trees  were  planted 
they  became  the  private  property  of  the  land 
owner  planting  them,  and  that  tiiere  was 
nothing  in  the  statute  that  prevented  him 
from  collecting  the  bounty  and  then  cutting 
the  trees  and  selling  them  for  his  private  gain. 
The  trees  remaining  the  property  of  the  land 
owner,  the  effect  of  the  act  was  to  assess  the 
property  owners  of  the  county  for  the  pur- 
pose of  paying  a  bonus  for  growing  trees 
which  ultimately  became  private  property, 
and  the  court  held  the  act  in  conflict  with 
both  of  the  above  provisions  of  the  constitu- 
tion of  ^lissouri  and  thersfore  unconstitution- 


al and  void.  Such  i8  not  the  situation 
presented  here,  where  a  forest  preserve  dis- 
trict is  created  and  a  forest  preserve  acquired 
pursuant  to  the  provisions  of  the  act,  either 
by  gift,  purchase  or  condemnation.  Under 
the  provisions  [466]  of  the  act  in  question  the 
land  becomes  the  property  of  such  forest  pre- 
serve district,  and  the  tax  levied  for  the 
purpose  of  purchasing  and  maintaining  such 
forest  preserve  is  not  expended  for  the  bene- 
fit of  a  private  individual.  Tlieoretically,  if 
not  actually,  the  tax-payer  receives  full  com- 
pensation for  the  tax  he  pays,  in  the  prop- 
erty purchased  with  the  funds  so  raised  by 
taxation,  as  it  becomes  the  property  of  the 
forest  preserve  district  in  w^hich  lie  lives. 
The  act  in  question,  therefore,  cannot  be  said 
to  be  one  providing  for  the  levying  of  a  tax 
from  which  the  tax-payer  receives  no  present 
benefit  or  for  a  private  purpose,  as  was  the 
case  in  the  Deal  case,  supra. 

The  question  as  to  what  does  and  what  does 
not  constitute  a  public  purpose  is  one  which 
is  often  difficult  to  determine.  All  reasonable 
doubts  on  the  question  should  be  resolved  in 
favor  of  the  legislative  declaration  of  such 
question  and  in  favor  of  the  constitutionality 
of  the  laws  enacted  with  a  view  of  carrying 
such  declaration  into  effect.  (People  v.  Mc- 
Bride,  234  111.  146,  14  Ann.  Cas.  994,  84  N. 
E.  865,  123  Am.  St.  Rep.  82.)  As  said  in  the 
concurring  opinion  in  State  v.  Donald,  supra : 
"The  acquisition,  preservation  and  scientific 
care  of  forests  and  forest  areas  by  the  State, 
as  well  as  the  sale  of  timber  therefrom  for 
gain,  in  accordance  with  the  well  understood 
canons  of  forest  culture,  is  pre-eminently  a 
public  purpose.  It  would  be  a  mere  affecta- 
tion of  learning  to  dwell  upon  the  value  to  a 
State  of  great  forest  areas.  That  lias  been 
established  long  since  and  is  not  open  to 
question.  The  lamentable  results  which  have 
followed  the  cutting  of  forests  over  large 
areas,  the  serious  effects  of  such  cutting  upon 
climate,  rainfall,  preservation  of  the  soil 
from  erosion,  regularity  of  river  flow,  and 
other  highly  important  things  which  go  to 
make  up  the  welfare  of  the  State,  are  matters 
of  history.    They  need  not  be  descanted  upon." 

It  is  further  insisted  that  the  act  contains 
matters  outside  the  scope  of  its  title,  and  for 
that  reason  violates  that  part  of  section  13 
of  article  4  of  the  constitution  which  [467] 
provides  that  "no  act  hereafter  passed  shall 
embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title."  The  title  of  the 
act  in  question  is,  "An  act  to  provide  for  the 
creation  and  management  of  forest  preserve 
districts  and  repealing  certain  acts  therein 
named."  In  this  connection  it  is  insisted 
that  the  real  purpose  of  the  act  is  to  provide 
places  for  pleasure,  recreation  and  education 
for  ih*:  puljlie,  and  that  the  title  of  the  act 
gives  no  inkling  of  what  is  really  intended  to 
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be  provided  for  by  such  act.    This  contention 
is  based  largely  upon  the  provieions  of  sec- 
tions 5  and  6  of  the  act.    Section  6  provides 
that  districts  organized  under  it  shall  have 
the  power  to  create  forest  preserves,  and  for 
that  purpose  shall  have  the  power  to  acquire 
and  hold  lands  containing  one  or  more  nat- 
ural forests  for  the  purpose  of  protecting  and 
preserving  the  flora,  fauna  and  scenic  beau* 
ties  within  such  district,  and  for  protecting 
and  preserving  such  lands,  as  nearly  as  may 
he  in  their  natural  condition,  for  the  purpose 
ftf  the  education,  pleasure  and  recreation  of 
the  public.     Section  6  empowers  the  board  of 
commissioners    of    any    district    to    acquire 
grounds  and  lands  within  the  district  by  gift, 
^'rant,  purchase  or  condemnation,  containing 
one  or  more  natural  forests,  for  the  purpose 
of  laying  out  and  maintaining  such   forest 
preserves  as  it  may  deem  proper  or  desirable, 
and  to  lay  out,  improve  and  maintain  such 
convenient  and  appropriate  paths,  driveway  a 
and  roadways  in  and  through  such  forest  pre- 
serves as  it  shall  deem  desirable  or  necessary 
for  the  use  of  such  forest  preserves  by  the 
public.     In  People  v.  Rinaker,  supra,  in  con- 
sidering the  sufficiency  of  the  title  of  the  act 
of  1909,  which  was  substantially  the  same  as 
the  title  of  the  act  in  question,  we  held  the 
title  broad  enough  to  reasonably  include  the 
building  of  roads  or  driveways  for  going  to 
and  from  and  through  the  forest  which  the 
district  was  organized  to  preserve.     The  ob- 
jectionable  feature   to   that   act   in   this   re- 
spect there  pointed  out  was,  that  when  a  dis- 
trict embraces  a  county  and  is  organized  to 
preserve   a  forest   in   one  part    [468]    of   it, 
power  is  given  the  commissioners  to  designate 
any,  or  even  all,  of  the  public  highways  as 
pleasure  drivewaya  and  improve  and  main- 
tain  them,  although  the  law  giving  county 
and    township    authorities    jurisdiction    over 
public  highways  was  not  repealed  nor  intend- 
ed to  be  repealed.    Tliat  feature  is  eliminated 
from  the  present  act,  which  limits  the  power 
of   the    commissioners   to   laying   out   paths, 
roads  and  driveways  within  the  limits  of  the 
forest  presei-ves  in  such  forest  preserve  dis- 
tricts. 

In  this  connection  it  is  further  insisted 
that  the  provision  for  the  creation  and  man- 
an^ement  of  forest  preserve  districts  is  not 
broad  enough  to  include  the  power  to  create 
forest  preserves  within  such  districts  and 
purchase  lands  for  such  purpose.  The  pro- 
vi.-^ion  for  the  creation  and  management  of 
forest  preserve  districts  would  necessarily  in- 
clude, as  an  incident  to  such  purpose,  the 
power  to  endow  such  districts  with  the  pow- 
ers, duties  and  functions  necessary  for  the 
accomplishment  of  the  purposes  for  which 
Huch  district  might  be  created.  The  acquiring 
and  setting  aside  of  the  natural  forests  with- 
in such  districts  would  be  one  of  the  objects, 


if  not  the  primary  object,  of  the  organization 
of  such  districts.  The  acquiring  of  lands, 
therefore,  containing  natural  forests  and  set- 
ting the  same  aside  as  forest  preserves  is  ger- 
mane to  the  purpose  of  the  act  as  expressed 
in  its  title.  The  "subject"  of  the  act,  as  that 
term  is  used  in  the  constitution,  means  the 
matter  or  thing  forming  the  groimdwork  of 
the  act,  which  may  include  many  parts  or 
things,  so  long  as  they  are  all  germane  to  it 
and  are  such  that  if  traced  back  will  lead 
the  mind  to  the  subject  as  the  generic  head. 
(People  V.  Solomon,  265  111.  28,  106  N.  E, 
458. )  It  is  not  necessary  that  the  title  should 
minutely  and  exactly  express  every  related 
matter  which  is  included  in  the  act,  biit  it  is 
sufficient  if  all  of  the  provisions  are  related 
to  the  same  subject  indicated  in  the  title,  are 
a  part  of  it  or  incident  to  it,  and  reasonably 
connected  with  or  auxiliary  to  the  object  or 
purpose  of  the  act  as  expressed  in  its  title. 
(People  [469]  v.  Sayer,  246  111.  382,  92  X.  E. 
900.)  This  may  be  done  by  expressing  the 
title  of  the  act  in  a  brief,  general  form,  such 
as  was  done  in  this  instance,  or  bv  so  frum- 
ing  the  title  as  to  express  the  principal  feat 
urcs  of  the  act  more  in  detail.  (People  v. 
Sargent,  254  III.  514,  98  X  E.  959.)  We 
think  that  the  acquiring  of  forest  preserves 
is  sufficiently  germane  and  incident  to  the  ob-  • 
ject  and  purpose  of  creating  forest  preserve 
districts  as  to  be  included  within  the  scope 
of  the  title  of  the  act  in  question. 

It  is  also  insisted  that  the  act  violates  the 
section  of  the  constitution  under  considera- 
tion because  section  5  of  the  act,  which  pro- 
vides for  the  creation  of  forest  preserves  and 
that  the  districts  may  acquire  and  hold  lands 
containing  one  or  more  natural  forests  ''for 
the  purpose  of  protecting  and  preserving  the 
flora  and  fauna  and  scenic  beauties  within 
such  district,  and  to  prot'^ct  and  preserve  such 
lands  as  nearly  as  may  be  in  their  natural 
condition  for  the  purpose  of  the  education, 
pleasure  and  recreation  of  the  public,*'  shows 
the  real  purpose  of  the  act  was  to  create 
parks  and  pleasure  grounds  for  the  public. 
While  it  is  undoubtedlv  true  that  if  the  act 
is  allowed  to  stand  and  is  carried  into  effect 
the  natural  forests  thereby  preserved  will 
have  many  of  the  characteristics  of  public 
parks  that  have  been  established  under  vari- 
ous laws,  still  we  think  that  a  fair  reading 
of  the  whole  of  its  section  shows  that  the 
primary  purpose  of  such  districts  is  to  pre- 
serve and  protect  the  natural  forests,  with 
their  flora  and  fauna,  in  their  natural  state  or 
condition,  and  that  the  matters  of  education, 
pleasure  and  recreation  are  subordinate  to 
and  merely  incident  to  the  preservation  of 
such  forests  and  their  scenic  beauties  in  their 
natural  stale.  The  purpose  of  preserving 
such  forests,  with  their  flora  and  fauna  and 
scenic  beauties,  is  clearly  expressed,  and  even 
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if  we  were  to  hold  that  section  5  expresses  a 
two-fold  object  or  purpose, — that  is,  preserv- 
ing the  natural  flora,  fauna  and  scenic  beau- 
ties of  such  forests  and  also  providing  a  place 
of  pleasure,  recreation  and  education  [470] 
for  the  public, — ^this  would  not  render  the 
whole  act  void.  (People  v.  Solomon,  supra.) 
Section  13  of  article  4  of  the  constitution 
provides:  "If  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the 
title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed/'  So,  in 
any  event,  only  so  much  of  section  5  as  pro- 
vides that  it  shall  be  for  the  purpose  of  edu- 
cation, pleasure  and  recreation  of  the  public 
could  be  held  void  as  not  embraced  in  the  title 
of  the  act  in  question. 

It  is  further  insisted  that  the  act  is  in- 
valid for  the  reason  that  it  is  vague,  uncer- 
tain and  indefinite  in  its  terms  and  incapable 
of  execution.  In  this  connection  our  atten- 
tion is  called  to  the  criticism  made  of  the 
act  of  1909  in  People  v.  Rinaker,  supra,  in 
providing  for  the  submission  of  the  question 
of  the  adoption  of  the  act  to  the  legal  voters 
of  the  district  before  any  district  was  organ- 
ized, and  it  is  insisted  tliat  the  present  act  is 
subject  to  the  same  criticism,  in  that  it  pro- 
,  vides  for  the  submission  of  tlic  question  of  the 
organization  of  a  proposed  district  to  the 
legal  voters  of  such  district  before  the  same 
is  organized.  The  act  of  1909  provided  for 
the  submission  of  the  question  of  the  adoption 
of  the  Forest  Preserve  act  to  the  voters  of  a 
proposed  district,  as  well  as  the  question  of 
the  organization  of  such  proposed  district  to 
the  lesfal  voters  thereof,  and  wliat  was  there 
said  was  with  reference  to  the  submission  of 
tlie  question  of  the  adoption  of  the  act  to  the 
voters  of  a  proposed  district  before  the  same 
had  been  organized  as  such  district.  The 
present  act  contains  no  provision  for  the  sub- 
mission of  the  question  of  the  adoption  of  the 
act  to  the  legal  voters  of  the  proposed  dis- 
trict, and  what  was  there  said  has  no  applica- 
tion to  the  act  in  question.  This  act  provides 
only  for  the  submission  of  the  question  of  the 
organization  of  a  district  to  the  legal  voters 
of  such  proposed  district.  In  this  respect  the 
act  provides  that  the  petition  filed  shall  name 
the  proposed  district  and  the  territory  to  be 
included  within  its  boundaries,  and  that  the 
[471]  court  shall  enter  an  order  fixing  the 
name  and  boundaries  of  the  proposed  district 
as  stated  in  the  petition,  or  when  two  or  more 
petitions  are  filed,  an  order  fixing  the  name 
in  the  first  petition  filed  as  the  name  of  the 
entire  district,  and  to  fix  and  determine  the 
boundaries  and  submit  the  question  of  the 
organization  of  such  district  to  the  legal 
voters  of  the  proposed  district.  The  pro- 
posed district  referred  to  is  the  one  named-  in 
the  petition  or  petitions  and  fixed  by  the  or- 
der of  the  court,  and  the  legal  voters  of  such 


proposed  district  are  those  residing- within 
the  boundaries  of  such  proposed  district  as 
fixed  by  the  order  of  court,  and  we  think  the 
act  cannot  be  said  to  be  vague,  indefinite, 
uncertain  or  ambiguous  in  this  respect.  Nor 
would  the  fact,  alone,  that  the  act  might  be 
open  to  such  criticism  in  some  of  its  provi- 
sions render  it  void  so  long  as  it  did  not 
infringe  some  constitutional  provision  and 
was  capable  of  execution  in  its  more  essential 
provisions.  But  few,  if  any,  laws  are  ever 
enacted  which  are  not  subject  to  some  crit- 
icism or  are  incapable  of  some  improvement. 
The  question  as  to  whether  or  not  a  better 
law  might  have  been  enacted  is  for  the  -legis- 
lature and  not  the  courts,  and  criticisms 
against  the  wisdom,  policy  or  practicability 
of  a  law  are  subjects  for  legislative  consid- 
eration and  not  for  the  courts.  (Harding  v. 
Durand,  138  111.  515,  28  N.  E.  948.)  The  sole 
question  before  the  court  is,  is  the  law  as 
enacted  constitutional  and  capable  of  enforce- 
ment? If  so,  it  is  its  duty  to  sustain  the 
law.  (Cicero  v.  Haas,  244  111.  661.  91  N.  E. 
574.)  All  presumptions  are  in  favor  of  its 
constitutionality.  As  said  in  People  v. 
Thompson,  155  111.  451,  40  N.  E.  307,  on  page 
464:  '*The  presumptions  are  in  favor  of  the 
constitutionality  of  a  law  passed  by  the  leg- 
islature, and  the  courts  will,  if  possible,  give 
it  such  a  coui^t ruction  as  will  enable  it  to  have 
effect.  (Lane  v.  Doe,  3  Scam.  (111.)  238; 
Newland  v.  Marsh,  19  111.  376;  Cooley's  Const. 
Lim.—6th  ed.— pp.  216-218.)  This  rule  is  so 
larailiar  and  of  such  uniform  application  as 
to  need  no  elaboration.  It  is  sustained  by 
an  unbroken  line  of  authorities.  [472]  (Haw- 
thorn V.  People.  109  III.  302;  People  v.  Nel- 
son, 133  III.  56;'),  and  cases  cited;  Gaines  v. 
Williams,  146  III.  4r)0,  and  eases  cited.)  In 
the  last  of  these  cases,  following  the  state- 
ment of  the  rule  as  stated  by  the  Supreme 
Court  of  Pennsvlvania,  Mr.  Chief  Justice 
Bailey  said:  *The  right  of  the  judiciary  to 
declare  a  statute  void  and  arrest  its  execution 
is  one  which  in  the  opinion  of  all  courts  is 
coupled  with  responsibilities  so  grave  that 
it  is  never  to  be  exercised,  except  in  very 
clear  cases.'  In  re  Wellington,  16  Pick. 
(Mass.)  87;  Ogden  v.  Saunders,  12  Wheat. 
213  [6  U.  S.  (L.  ed.)  606];  Parker  v  State. 
133  Ind.  178;  Munn  v.  Illinois,  94  U.  S.  113 
[24  U.  S.  (L.  ed.)  77] ;  Pennsylvania  R.  Co.  v. 
Riblet,  66  Pa.  St.  164;  Chicago,  etc.  R.  Co.  v. 
Smith,  62  111.  268."  In  our  judgment  the  law 
in  question  is  constitutional  and  must  be  sus- 
tained. 

It  is  further  insisted  that  the  act  confers 
no  authority  upon  the  commissioners  of  a 
forest  preserve  district  to  issue  bonds  for 
the  purpose  for  which  the  bonds  in  question 
were  proposed  to  be  issued,  and  that  the 
bonds  issued  are  void  for  the  reason  that  the 
ordinance  authorizing  their  issuance  was  not 
published  in  the  manner  required  by  law  and 
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by  the  provisions  of  said  ordinance.    Tlie  or- 
dioancc  provided  that  it  should  be  in  force 
from  and  after  its  passage,  approval  and  pub- 
lication.    It  is  admitted  that  the  only  publi- 
cation   made    of    the    ordinance   was    in   the 
Euglish   language  in  a  newspaper  published 
in  the  German  language,  and  that  no  publi* 
cation  was  made  of  the  same  in  a  newspaper 
published  in  the  English  language.     Section 
13  of  the  act  provides:   "The  board  of  com- 
missioners of  any  forest  preserve  district  or- 
ganized hereunder  shall  have  power  to  raise 
money  by  general  taxation   for  any  of  the 
purposes  enumerated  in  this  act,  and  power 
to  borrow  money  upon  the  faith  and  credit 
of  such  district  and  to  issue  bonds  therefor." 
We  think  the  provisions  of  this  section  of  the 
statute  were  sufficient  to  authorize  the  issu- 
ance of  bonds  for  the  purpose  of  creating  and 
managing    the    Forest    Preserve    District    of 
Cook  County  as  provided  by  this  ordinance. 
[473]  As  to  the  further  contention  that  the 
ordinance    was   not   properly   published,   the 
question  is  presented  both  as  to  the  necessity 
and  sufficiency  of  the  publication  of  the  or- 
dinance.   Section  11  of  the  act  provides:  "All 
ordinances  imposing  any  £ne  or  penalty  or 
making   any  appropriation  of   money,   shall 
williin  ten  days  aiter  their  passage,  be  pub- 
lished at  least  once  in  some  newspaper  pub- 
lislied  in  such  district  or  having  a  general 
circulation  therein  to  be  designated  by  the 
board   of  commissioners,  and   no  such   ordi^ 
nance  shall  take  effect  until  ten  davs  after 
it  is  so  published.    All  other  ordinances  and 
all  orders  or  resolutions  shall  take  effect  from 
and  after  their  passage  unless  otherwise  pro- 
vided  therein."     As    said    before,   the   ordi- 
nance in  question  provides  that  it  shall  be  in 
force   from   and   after  its  passage,   approval 
and  publication.    Appellees  insist  that  publi- 
cation was  unnecessarv,  and  that  it  is  there- 
fore  immaterial  whether  or  not  the  ordinance 
was  published  in  the  manner  contemplated  by 
law.     With  this  contention  we  do  not  agree. 
The  ordinance,  by  its  terms,  was  not  to  be- 
come  effective   until   published.     Where  the 
ordinance  provides  that  it  shall  go  into  effect 
upon  compliance  with  certain  conditions  or 
on  the  happening  of  certain  contingencies  the 
ordinance  will  not  become  effective  until  the 
happening   of   such    contingencies.      We    are 
further  of  the  opinion  that  the  ordinance  was 
one  which  was  required  to  he  published,  un- 
der  the  provisions  of  section  11  of  the  act. 
Section  1  of  the  ordinance  provides  that  for 
the    purpose  of   creating  and  managing  the 
Forest  Preserve  district  of  Cook  County  there 
are  hereby  authorized  to  be  issued  forest  pre- 
serve district  bonds  to  the  amount  of  $1,000- 
000,  consisting  of  2000  bonds  of  the  denom- 
ination of  $500  each,  to  be  dated  July  1,  1915, 
and  bearing  interest  at  the  rate  of  four  per 
cent    per     annum,     payable     semi-annually. 


Section  3  provides  that  for  the  purpose  of 
paying  the  principal  and  interest  of  bonds, 
respectively,  as  they  become  due,  there  shall 
be  levied  and  collected  a  direct  annual  tax 
sufficient  to  produce  the  amount  [474]  re- 
quired to  be  raised  each  year  for  the  purpose 
of  paying  the  principal  of  bonds  maturing  in 
such  year  and  the  interest  on  all  outstanding 
bonds.  We  think  a  fair  construction  of  this 
ordinance  is  that  it  appropriates  $1,000,000 
in  form  of  credit  of  the  district  for  the  pur- 
pose of  creating  and  managing  such  forest 
preserve  district,  and  the  further  sum  re- 
quired each  year  to  pay  the  interest  on  all  of 
such  bonds  issued  and  the  principal  of  all 
bonds  maturing  each  year,  and,  therefore, 
that  it  is,  in  effect,  an  ordinance  appropri- 
ating money  within  the  meaning  of  section 
11  of  the  act,  and  is  required  to  be  published 
by  the  terms  of  that  section. 

As  to  the  character  of  the  newspaper  in 
which  such  publication  may  be  made,  section 
18  of  the  schedule  of  the  constitution  of  1870 
provides  that  ''all  laws  of  the  State  of  Illi- 
nois, and  all  official  writings,  and  the  execu- 
tive, legislative  and  judicial  proceedings,  shall 
be  conducted,  preserved  and  published  in  no 
other  than  the  English  language."  In  Chi- 
cago V.  McCoy,  136  111.  344,  26  N.  E.  363,  11 
L.R.A.  413,  we  held  that  this  provision  of  the 
constitution  was  permanent  in  its  character, 
scope  and  operation  and  applied  to  all  official 
writings  subsequent  to  the  adoption  of  the 
constitution;  that  ordinances  of  a  city  are 
local  laws  and  in  a  sense  laws  of  the  State, 
and  as  such  within  the  spirit  and  intention 
of  this  constitutional  inhibition.  In  Auditor 
Atty.  Gen.  v.  Hutchinson,  113  Mich.  247,  71 
N.  W.  514,  a  statute  required  notice  of  the 
meeting  of  the  board  of  review  to  be  published 
in  a  newspaper  published  in  the  city.  In  that 
case  the  notice  was  published  in  a  Swedish 
paper,  and  in  passing  upon  the  sufficiency  of 
such  publication  the  court  said:  "The  pro- 
vision does  not  mean  newspapers  printed  in  a 
foreign  language.  The  English  language  is 
the  recognized  language  of  this  country,  and 
whenever  the  law  refers  to  publication  in 
newspapers  it  means  those  published  in  the 
language  of  the  country.  In  Graham  v.  King, 
50  Mo.  23,  it  was  held  that  *when  notices 
are  to  be  published  in  a  paper,  an  English 
paper  is  ahvays  intended  unless  it  was  ex- 
pressed to  be  otherwise.'  This  [475]  case  was 
approved  in  Schaale  v.  Wasey,  70  Mich.  419, 
38  N.  W.  317,  where  a  notice  published  in 
English  but  in  a  newspaper  published  in  a 
foreign  language  was  held  void."  We  think 
the  rule  there  announced  is  the  one  which 
conforms  to  the  spirit  and  intent  of  our  con- 
stitution and  laws.  The  object  of  requiring 
publication  of  such  ordinances  in  a  newspaper 
having  a  general  circulation  in  the  munici- 
pality in  which  it  is  to  become  effective  is  in 
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order  that  its  provisions  may  become  known 
to  the  inhabitants  of  such  municipality.  The 
primary  meaning  of  the  word  "publish''  is 
"to  make  known."  (32  Cyc.  259;  State  v. 
Orange,  54  N.  J.  L.  Ill,  22  Atl.  1004,  14 
L.R.A.  62.)  A  notice  or  ordinance  published 
in  the  English  language  in  a  newspaper  print- 
ed in  a  foreign  language  cannot  be  said  to  be 
*'published,"  in  the  sense  in  which  that  word 
is  used  in  the  constitution  and  laws  of  this 
State.  Ordinarily  such  publications  are  taken 
and  read  only  by  those  who  understand  and 
read  the  language  in  which  the  publications 
are  printed  and  who  do  not  readily  under- 
stand and  read  the  English  language.  If  we 
were  to  hold  that  it  is  proper  to  print  such 
a  notice  in  the  English  language  in  a  news- 
paper published  in  the  German  language,  w^e 
cannot  perceive  why  it  would  not  be  proper 
to  publish  it  in  a  newspaper  published  in 
some  other  foreign  language,  such  as  the 
Italian,  Spanish  or  French  language,  which 
would  be  read  but  by  a  small  portion  of  the 
inhabitants  of  that  community  and  but  a  few 
of  whom  understand  the  English  language. 
For  these  reasons  we  must  hold  that  the 
ordinance  in  question  was  void  for  want  of 
due  publication  and  the  bonds  issued  pur- 
suant thereto  are  illegal  and  void,  and  that 
the  tax  levied  for  the  purpose  of  paying  the 
same  should  be  enjoined. 

For  these  reasons  the  decree  of  the  cir- 
cuit court  will  be  reversed  and  the  cause  re- 
manded to  that  court,  with  directions  to  over- 
rule the  demurrer  to  the  bill  and  for  further 
proceedings  consistent  with  this  opinion. 

Reversed  and  remanded,  with  directions. 

NOTE. 

A  state  forest  preserve  act  creating  a  sys- 
tem of  forest  preserve  districts  for  the  ad- 
ministration of  the  state  forest  lands  is  sus- 
tained in  the  reported  case.  The  note  to 
Cliesapeake,  etc.  Tel.  Co.  v.  Board  of  Forestry, 
reported  ante,  this  volume,  at  page  1,  dis- 
cusses the  entire  subject  of  forestry  legisla- 
tion. 


BURROUGHS 

v. 

COMMONWEALTH. 

Massachusetts  Supreme  Judicial  Court- 
May  16,  1916. 

224:  Mass,  2S ;   112  X.  E.  491.      . 

States  —  liiability  to  Suit. 

A  sovereij^nty  can  be  impleaded  in  its  own 
courts  only  in  the  manner,  to  the  extent,  and 


for  the  causes  expressed  in  the  statute  grant- 
ing consent  thereto. 

[See  108.  Am.  St.  Rep.  831.] 

liiability  for  Tort  of  Officer. 

Rev.  Laws,  c.  201,  permitting  enforcement 
in  the  courts  of  claims  against  the  common- 
wealth, cannot  be  stretched  to  include  dam- 
ages for  an  ordinary  tort  committed  by  an 
officer  or  employee  of  the  commonwealth,  in 
the  performance  of  duties  prescribed  by  law. 

[See  Ann.  Cas.  1913E  1038.] 

Trees  and  Timber  —  Acts  of  State  For- 
ester »  Work  on  Private  Iiands. 

Resolve  of  1915,  c.  2,  authorizing  the  state 
forester  to  provide  employment  for  needy 
persons  in  the  improvement  and  protection  of 
forests  and  of  any  other  public  work  which 
may,  in  his  opinion,  be  proper,  does  not  au- 
thorize the  prosecution  of  work  upon  private 
lands  for  the  benefit  of  private  owners. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Acts  1904,  c.  409,  §  2,  prescribing 
the  duties  of  the  state  forester,  and  providing 
that  it  shall  be  his  duty  to  promote  the  per- 
petuation, extension,  and  proper  management 
of  the  forest  lands  of  the  commonwealtli,  both 
public  and  private,  that  he  may,  upon  suitable 
request  of  owners  of  forest  lands,  give  aid 
or  advice,  that  he  may  publish  the  particulars 
and  results  of  any  "examination  and  advice 
given,  and  that  the  recipient  of  such  aid  or 
advice  shall  be  liable  for  necessary  expenses 
of  the  state  forester,  the  right  to  give  'aid  or 
advice"  confers  no  authority  to  go  into  the 
business  of  clearing  forest  lands  for  individ- 
ual owners,  and  the  duty  to  "promote  the 
perpetuation  and  management  of  forest  lands, 
both  public  and  private,"  does  not  include 
the  carrying  out  of  the  advice,  as  the  statute 
contemplates  encouragement  of  business  of 
forestry  in  the  hands  of  private  owners,  not 
the  prosecution  of  it  by  the  state  forester  in 
lands  privately  owned. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Suffolk 
county:   Wait,  Judge. 

Action  for  damages.  George  Burroughs, 
plaintiff,  and  Commonwealth  of  Massachu- 
setts, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.     Affir^ied. 

Richard  W.  Hale  and  John  M.  Magiiire  for 
appellant. 

Henry  C.  Atticill,  Arthur  E.  Seagrave  and 
Chaa,  W,  Muloahy  for  appellee. 

[28]  RuoG,  C.  J. — This  is  a  petition  against 
the  Commonwealth,  brought  under  R.  L.  c. 
201.  It  alleges  in  substance  that  the  peti- 
jtioner  sustained  damages  to  his  property  by 
fire  set  and  negligently  permitted  to  escape 
from  their  control  by  men  employed  by  the 
State  forester  and  engaged  under  his  direc- 
tion in  cutting  cord  wood  and  clearing  brush 
under  the  assumed  authority  of  Res.   1915, 
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cc.  2,  23,  for  the  private  benefit  of  one  Street- 
er,  the  owner  of  land  adjacent  to  the  peti- 
tioner's land,  who  was  to  pay  for  the  work 
done  at  so  much  per  cord  of  wood  cut.  In 
substance  the  petition  sets  out  an  ordinary 
cause  of  action,  sounding  in  negligence  of 
servants  in  the  course  of  the  performance  of 
their  duties  for  their  master.  The  Common- 
wealth demurred  on  the  general  ground  that 
no  cause  of  action  was  set  forth  in  the  peti- 
tion, for  the  redress  of  which  jurisdiction  is 
given  by  the  statute. 

[29]  It  is  familiar  law  that  the  sovereignty 
can  be  impleaded  in  its  own  courts  only  in  the 
manner,  to  the  extent  and  for  the  causes  ex- 
pressed in  the  statute  granting  consent  there- 
to. McArthur  Bros.  Co.  v.  Com.  197  Mass. 
137,  83  N.  E.  334. 

It  has  been  held  that  while  the  terms  of  the 
statute  now  embodied  in  R.  L.  c.  201  are  "full 
and  comprehensive,  it  is  not  to  be  interpreted 
as  imposing  any  new  obligation  upon  the 
Commonwealth,  or  as  creating  a  new  class  of 
claims  for  which  a  sovereignty  never  has  been 
held  responsible,  but  ...  'to  provide  a 
convenient  tribunal  for  the  determination  of 
claims  of  the  character  which  civilized  gov- 
ernments have  always  recognized,  although 
the  satisfaction  of  them  has  been  usually 
sought  by  direct  appeal  to  the  sovereign,  or, 
in  our  system  of  government,  through  the 
legislature.'"  Nash  v.  Com.  174  Mass.  335, 
338,  54  N.  E.  865.  In  view  of  this  decision, 
the  statute  cannot  be  stretched  to  include 
damages  for  an  ordinary  tort  committed  by 
an  officer  or  employee  of  the  Commonwealth 
in  the  performance  of  duties  prescribed  by 
law.  It  expressly  was  adjudged  in  Murdock 
Parlor  Grate  Co.  v.  Com.  152  Mass.  28, 
24  N.  E.  854,  8  L.R.A.  399,  that  de- 
mands founded  on  the  neglect  or  tort  of 
ministerial  officers  engaged  as  servants  in  the 
performance  of  duties  which  the  State  as  a 
sovereign  has  undertaken  to  perform,  have 
never  been  recognized  as  the  foundation  of 
obligations.  So  far  as  the  petition  sets  forth 
work  of  a  public  nature,  it  is  concluded  ad- 
versely to  the  plaintiff  by  these  decisions. 

Liability  is  urged  on  the  ground  that  the 
work  here  alleged  is  not  of  a  sovereign  or  pub- 
lic nature  in  any  proper  sense,  but  is  in  the 
nature  of  private  business  undertaken  by  the 
Commonwealth  as  it  might  be  by  any  private 
contractor.  It  is  plain,  however,  that  there 
is  no  law  authorizing  the  State  forester  to 
engage  in  the  general  business  of  cutting 
cord  wood  or  clearing  brush  for  private  own- 
ers. Res.  1915,  c.  2,  directed  the  State  fores- 
ter "to  provide  emplo3rment  for  needy  persons 


the  opinion  of  the  State  forester  be  proper." 
Manifestly  this  language  does  not  authorize 
the  prosecution  of  work  upon  private  lands 
for  the  benefit  of  private  owners,  but  only 
upon  that  which  may  be  described  rightly  as 
connected  with  "public  work.*'  [30]  Res. 
1915,  c.  23,  refers  to  c.  2,  and  adds  nothing 
to  it  except  an  appropriation.  The  general 
duties  of  the  State  forester  are  set  out  in  St. 
1904,  c.  409,  §  2,  in  these  words  (so  far  as 
here  material)  :  "It  shall  be  the  duty  of  the 
State  forester  to  promote  the  perpetuation, 
extension  and  proper  management  of  the  for- 
est lands  of  the  Commonwealth,  both  public 
and  private.  He  may  upon  suitable  request 
give  to  any  person  owning  or  controlling  forest 
lands  aid  or  advice  in  the  management  there- 
of. ..  .  The  State  forester  shall  have  the 
right  to  publish  the  particulars  and  results 
of  any  examination  or  investigation  made  by 
him  or  his  assistants  as  to  any  lands  within 
the  Commonwealth,  and  the  advice  given  to 
any  person  who  has  applied  for  his  aid  or 
advice.  Any  recipient  of  such  aid  or  ad- 
vice shall  be  liable  to  the  State  forester  for 
the  necessary  expenses  of  travel  and  subsist- 
ence incurred  by  him  or  his  assistants."  It 
is  too  plain  for  discussion  that  the  right  to 
give  "aid  or  advice"  confers  no  authority  to 
go  into  the  business  of  clearing  forest  lands 
or  cutting  wood  or  timber  for  individual  own- 
ers. The  duty  to  "promote  the  perpetuation,, 
extension  and  proper  management  of  the  for- 
est lands  of  the  Commonwealth,  both  public 
and  private,"  does  not  include  the  carrying 
out  of  advice,  the  execution  of  plans  directed 
to  that  end,  or  the  conduct  of  the  general 
business  of  forestry.  The  statute  contem- 
plates encouragement  of  that  business  in  the 
hands  of  private  owners,  not  the  prosecution 
of  it  by  the  State  forester  on  lands  privately 
owned. 

Doubtless  there  was  public  work  to  which 
it  may  have  been  assumed  that  the  appropria- 
tions might  be  applied.  See,  for  example,  Sts. 
1909,  c.  263 ;  1905,  c.  381 ;  1907,  c.  521 ;  1915, 
c.  124,  as  to  the  gypsy  moth,  R.  L.  c.  28,  §§ 
23-29,  as  amended  by  St.  1916,  c.  162,  as  to 
the  public  domain,  St.  1914,  c.  720,  as  to 
State  forests,  and  the  statutes  establishing 
the  Wachusett,  Mount  Sugar  Loaf  and  Grey- 
lock  mountain  reservations  and  other  public 
parks. 

It  is  not  necessary  to  consider  whether  it 
would  be  possible  for  the  commonwealth  un- 
der the  Constitution  to  appropriate  money 
raised  by  taxation  for  the  purpose  of  entering 
into  such  a  field  of  private  business.  See 
Lowell  V.  Boston,  111  ^lass.  454,  15  Am.  Rep. 


deemed  by  him  to  be  worthy  thereof.    ...  39;   Opinion  of  Justices,  155  Mass.  598,  30 

The  moneys  authorized  to  be  spent  under  the  N.  E.  1142,  15  L.R.A.  809;  182  Mass.  605,  66 

provisions  of  this  resolve  shall  be  spent  upon  N.  E.  25,  60  L.R. A.  592 ;  204  Mass.  607,  91 

the   improvement   and   protection   of   forests  X.  E.  405,  27  L.R.A.  (N.S.)    483;  211  Mass. 

and  in  any  other  public  work  which  may  in  624,  98  X.  E.  334,  42  L.R.A. (N.S.)  221.    The 
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statutes  do  not  authorize  the  business  enter- 
prise under  the  management  of  the  State 
which  this  aspect  of  the  petition  avers. 

[31]  By  no  possibility  can  the  Common- 
wealth be  presumed  to  have  consented  to  be 
Impleaded  in  its  own  courts  touching  torts 
committed  by  the  employees  of  one  of  its 
oflif.ers  acting  beyond  the  scope  of  any  au- 
thority conferred  bv  law. 

Judgment  affirmed. 

NOTE. 

In  the  reported  case,  which  arises  under 
a  statute  authorizing  private  persons  to  ob- 
tain the  advice  and  employ  the  services  of  the 
state  forester  in  clearing  and  protecting  their 
timber  lands,  it  is  held  that  the  state  is  not 
liable  for  damage  caused  by  a  fire  negligently 
set  by  the  forester  while  so  engaged.  The  sub- 
ject of  forestry  legislation  is  reviewed  in  the 
note  to  Chesapeake,  etc.  Tel.  Co.  v.  Board  of 
Forestry,  reported  ante,  this  volume,  at  page 
1. 


DANIELS 

V. 

WAGNER. 


United  States  Supreme  Court — June  1,  1915. 


237  V.  S.  547;  86  S,  Ct.  740. 


Treei   and  Timber  —  National   Foreit 
"Remeryem  —  Selection  of  Lien  Lands. 

The  Land  Department  possesses  no  general 
discretionary  power  to  reject  entries  on  va- 
cant public  land  selected,  in  entire  conformity 
with  the  provisions  of  the  act  of  June  4,  1897 
(30  Stat,  at  L.  36,  chap.  2,  7  Fed.  St.  Ann. 
314),  and  the  departmental  reprulationa,  in 
lieu  of  lands  relinquished  in  a  forest  reserva- 
tion, or  to  award  the  lands  to  subsequent 
and  subordinate  applicants  under  the  home- 
stead, timber  and  stone,  and  other  land  laws, 
nor  can  such  discretionary  power  bo  said  to 
arise  because  of  the  primary  mistake  made 
by  the  local  land  officers,  who,  disregarding 
their  plain  duty,  rejected  the  lien  entries  and 
allowed  the  filing  of  claims  which  were  sub- 
sequent in  date. 

[See  note  at  end  of  this  case.] 

Pnblic  Lands  »  Decisions  of  Land  De- 
partment —  Judicial  Review. 

Courts  have  no  power  to  review  findings 
of  fact  by  the  Land  Department  which  were 
within  its  province  and  duty  to  make. 

[See  generally  12  Ann.  Cas.  32.] 

Actions  between  Entrymen  —  Necessity 
of  Joining  Govemnient. 

The  United  States  is  not  a  necessary  party 
to  a  suit  by  a  prior  entryroan  whose  entry 


has  been  rejected  by  the  Land  Department 
in  favor  of  a  subordinate  entryman,  to  charge 
the  latter  with  a  trust  in  his  favor,  because  a 
patent  from  the  United  States  is  involved. 

Appeal  from  United  States  Circuit  Court 
of  Appeals  for  Ninth  Circuit. 

Action  by  A.  D.  Daniels,  plaintiff,  against 
Jessie  E.  Wagner,  defendant.  Judgment  for 
defendant  in  United  States  District  Court, 
District  of  Oregon.  Judgment  affirmed  by 
Circuit  Court  of  Appeals.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

Harrison  O,  Plutt,  Alexander  Brittan,  Rob- 
ert Treat  Piatt  and  Hugh  Montgomery  for 
appellant. 

J.  E,  Camahan  and  F,  E,  Mills  for  ap- 
pellee. 

[562]  White,  C.  J. — Daniels,  the  appellant 
here,  was  plaintiff  in  the  trial  court  and  ap- 
pellant in  the  court  below.  In  stating  this 
case  in  its  opinion  the  court  below  mentioned 
that  there  were  fifteen  other  cases  under  sub- 
mission in  which  Daniels  also  was  the  plain- 
tiff in  the  trial  court  and  the  appellant  before 
it  and  that  all  the  cases  involved  substantially 
the  same  legal  questions.  The  court,  evident- 
ly considering  that  its  conclusions  in  this 
disposed  of  the  other  cases,  directed  a  judg- 
ment of  affirmance  not  only  in  this 'but  in 
the  other  fifteen  cases.  It  would  seem,  since 
only  fourteen  of  the  cases  besides  this  one 
are  here,  that  in  one  of  the  cases  no  appeal 
was  taken,  but  otherwise  the  situation  which 
existed  below  obtains  here,  since  this  and 
fourteen  other  cases  are  before  us  for  decision. 
For  the  appellant  this  cAse  and  the  fourteen 
others  were  argued  in  one  brief,  but  for  the 
appellees  the  cases  in  the  briefs  are  divided 
into  groups  presumably  in  consequence  of 
what  was  assumed  to  be  some  material  differ- 
ence of  fact  between  them.  In  passing  upon 
the  cases  the  court  below  substantially  rested 
its  conclusion  upon  what  it  decided  was  the 
power  of  the  officers  of  the  Land  Department 
over  the  land  entries  which  are  the  subject  of 
the  controversy,  although  in  concluding  its 
opinion  the  court  intimated  rather  than  de- 
cided that  even  if  its  views  on  the  question  of 
power  were  mistaken,  there  was  a  statt'  of 
fact  in  this  (and  presumably  in  the  other 
cases)  which  required  a  decision  against 
Daniels,  the  appellant.    205  Fed.  Rep.  235. 

In  the  argument  before  us  for  the  appel- 
lant it  is  not  disputed  that  if  the  court  below 
was  right  in  its  ruling  aa  to  the  power  of 
the  Land  Department,  its  conclusion  in  [553] 
this  and  all  the  other  fifteen  cases  was  correct 
and  its  decrees  must  be  affirmed,  since  under 
the  hypothesis  stated  there  is  no  contention 
that  there  is  any  fact  in  this  or  any  of  the 
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other  cases  which  would  justify  a  different 
conclusion.  On  the  other  hand,  in  the  argu- 
ments for  the  appellees,  although  it  is  not 
disputed  that  if  the  court  below  erred  in  the 
proposition  which  it  maintained  concerning 
the  power  of  the  Land  Department  its  decrees 
were  wrong,  it  is  nevertheless  insisted  that 
putting  the  proposition  of  power  out  of  view, 
in  some  if  not  in  all  the  cases  particular 
facts  were  established  which  wlien  properly 
considered  would  require  an  affirmance  of  the 
decrees. 

Under  these  conditions  to  avoid  repetition 
in  the  statement  of  the  other  cases,  we  pro- 
ceed first  in  this  case  to  dispose  of  the  propo- 
sition as  to  the  power  of  the  officers  of  the 
Land  Department  in  order,  if  it  be  found  that 
such  proposition  was  well  founded,  to  decide 
this  and  all  the  other  cases  without  going 
any  further.  In  following  this  method  we 
shall  state  the  case  on  broad  lines  so  as  to 
present  in  bold  relief  the  legal  question  for 
decision,  paying  no  heed  to  facts  not  in  any 
way  involved  in  that  question.  If,  after  do- 
ing so,  the  power  upheld  by  the  court  below 
be  found  not  to  exist  we  shall  then  examine 
the  facts  to  determine  how  far  they  may  con- 
trol or  influence  the  decision  of  the  case. 

In  June,  1902,  the  State  of  Oregon  prepared 
lists  selecting  lands  in  place  of  certain  desig- 
nated school  lands  for  which  it  claimed  to  be 
entitled  to  be  indemnified  and  these  lists  were 
filed  in  the  local  land  office  and  were  trans- 
mitted for  approval  to  the  Commissioner  of 
the  General  Land  Office.  The  State  before 
such  approval  sold  to  Daniels  the  land  cov- 
ered by  the  lists  including  that  with  which 
this  controversy  is  concerned.  The  Land  De- 
partment subsequently  refused  to  approve 
the  state  lists  because  of  error  concern- 
ing the  school  lands  for  which  the  right  of 
indemnity  was  asserted.  Daniels,  the  pur- 
chaser from  the  [554]  State,  was  therefore 
without  right  in  and  to  the  land.  Through 
the  Governor  of  the  State  an  arrangement 
was  made  with  the  Land  Department  by  wliich 
the  State  might  point  out  and  substitute 
other  school  sections,  the  right  to  which  had 
been  lost,  for  those  previously  stated,  and  if 
it  could  not  do  so,  on  notice  from  the  De- 
partment that  its  lists  would  be  cancelled  the 
State  might  relinquish  its  claim,  if  any,  aris- 
ing from  the  filing  of  the  lists  in  favor  of 
its  vendees  who  on  presentation  of  the  re- 
linquishment might  enter  the  land  which  they 
had  already  bought  from  the  State.  The 
Department  directed  attention  to  the  fact  that 
in  the  meanwhile  the  right  of  the  vendees 
to  make  the  proposed  entry  would  be  indu- 
bitably preserved  as  the  filing  of  the  previous 
lists  by  the  State  had  segregated  the  land  and 
until  the  relinquishment  was  presented  that 
segregation  would  continue,  and  further  that 
if  the  relinquishment  and  the  application  to 


enter  the  lands  were  filed  together,  no  danger 
of  loss  of  right  would  exist.  Daniels,  to  avail 
of  this  advantage,  procured  the  Aztec  Land 
and  Cattle  Company  and  one  Perrin  who 
owned  land  which  had  been  included  in  the 
San  Francisco  Mountains  Forest  Reserve,  in 
his  interest  and  for  his  account  to  surrender 
said  land  to  the  United  States  under  the 
provisions  of  the  act  of  Congress  of  June  4, 
1897  (c.  2,  30  Stat.  36,  7  Fed.  St.  Ann.  314), 
and  to  apply  for  the  benefit  of  Daniels  to 
enter  as  lieu  lands  the  land  which  he  had 
bought  from  the  State  of  Oregon.  To  ac- 
complish this  purpose  it  was  understood  that 
the  relinquishments  which  the  State  had  made 
of  its  rights,  if  any,  to  such  land  resulting 
from  its  filed  lists  should  be  delivered  to  the 
Land  Office  in  connection  with  the  application 
to  enter  the  lieu  lands,  thus  following  the 
method  suggested  previously  by  the  Land  De- 
partment. Carrying  oilt  this  purpose  after 
compliance  in  every  respect  with  the  statute 
and  with  the  regulations  of  the  Land  Depart- 
ment the  application  for  the  lieu  lands  was 
filed  and  the  certificate  of  relinquishment 
[555]  from  the  State  was  simultaneously 
handed  to  the  proper  Land  Office. 

Wlien  the  applications  were  made  it  is  not 
disputed  that  it  was  the  duty  of  the  local 
land  officers  on  receipt  of  the  application  to 
file  and  transmit  it  to  the  Commissioner  of 
the  General  Land  Office  for  his  approval,  but 
for  some  reason  best  known  to  themselves 
they  rejected  the  application  and  allowed  sub- 
sequent entries  in  favor  of  other  persons  to 
be  made  under  the  homestead,  timber  and 
stone  and  other  laws.  From  this  there  re- 
sulted a  controversy  which  led  to  repeated 
directions  by  the  Land  Department  to  the 
local  Land  Oflice  to  allow  the  lieu  entry, 
but  which  for  one  reason  or  another  were  not 
carried  out,  until  finally  in  February,  1910, 
the  whole  subject  came  before  the  Secretary 
of  the  Interior  on  appeal  from  a  ruling  of  the 
Commissioner  of  the  General  Land  Office  that 
the  lieu  entry  was  valid  and  again  directing 
that  it  be  allowed  and  consummated.  In 
great  detail  reviewing  the  facts  concerning 
the  Daniels  purchase  from  the  State  of  Ore- 
gon and  his  obtaining  the  relinquishment  con- 
formably to  the  instructions  of  the  Depart- 
ment, after  holding  that  his  perfect  good  faith 
was  established  and  after  finding  as  a  matter 
of  fact  that  the  application  for  the  entry  of 
the  lieu  lands  and  the  relinquishment  from 
the .  State  had  been  filed  simultaneously  in 
the  local  Land  Office  although  the  relinquish- 
ment had  not  been  marked  by  the  local  officers 
as  filed  until  afterwards,  the  Secretary  came 
to  review  the  controversy  which  had  followed 
and  to  state  his  general  conclusions  as  to  the 
entry  of  the  lieu  lands  as  follow^s: 

*'It  is  believed  that  these  applications  might 
have  been  allowed,  not  as  a  matter  of  right. 
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but  in  the  discretion  of  the  Secretary  of  the 
Interior;  and  if  the  instructions  of  the  Secre- 
tary had  been  carried  out,  it  would  have  been 
done  before  the  case  became  complicated  by 
the   counter-equitable,  consider  at  ions   arising 
upon  the  unfortunate  allowance  of  the  Home- 
stead and  Timber  and  Stone  entries  [556]  for 
most  of  these  lands.     It  is  thought  however, 
that  in  instances  where  the  Land  Department 
has  permitted  these  entries  and  filings  to  go 
of    record,    where    they    have    become    closed 
transactions,  the  Department  would  not  be 
justified  in  cancelling  such  entries  and  filing, 
for  the  purpose  of  protecting  the  equities  of 
Daniels   in   these  lands.     It  matters  not  if 
Daniels'  application  was  in  all  respects  regu- 
lar and  might  have  been  allowed  when  pre- 
sented; yet  it  was  within  the  competency  of 
the  Land  Department  ta  dispose  of  the  said 
lands  to  other  persons;  and  having  done  so, 
Daniels  wuU  not  now  be  heard  to  question  the 
correctness  of  that  disposition.     See  Hoyt  v. 
Weyerhaeuser,  161  Fed.  324  [88  C.  C.  A.  404]." 
Giving  effect  to  these  opinions  the  Secre- 
tary of  the  Interior  decided  that  the  entries 
subsequent  in  date  to  the  Daniels  or  lieu  land 
entries  should  be  maintained  except  as  to  cer- 
tain  of  said  subsequent  claims   which   were 
held  to  be  subordinate  to  the  Daniels  or  lieu 
land  claims  for  reasons  which  we  need  not 
notice.     When   this  action  of  the   Secretary 
was  carried  into  effect  by  the  Land  Depart- 
ment this  suit  was  brought  charging  that  by 
error  of  law  of  the  Department  of  the  Interior 
Daniels   had   been  deprived  of  his   right  to 
enter  the  land  and  seeking  to  charge  the  de- 
fendants to  whom  the  right  to  enter  the  land 
had   been   awarded   or   those   holding   under 
them  with  a  trust  in  favor  of  Daniels.     The 
averments  of  the  bill  were  full  and  embraced 
the  facts  above  recited  and  the  opinion  of  the 
Secretary  rendered  in  1910  was  made  a  part 
of  the  bill.     The  bill  was  demurred   to  as 
stating  no  case  for  relief.     It  was  amended 
and  again  demurred  to  for  the  same  reason. 
The  trial  court  sustained  the  demurrer  and 
in  substance  held  that  the  Land  Department 
had   the   discretionary   power   to   award  the 
lands,   without  reference   to  the   priority  of 
the  applications,  to  the  persons  selected  as  a 
result    of   taking    into    account    the    general 
equitable  considerations  stated  in  the  opinion 
of  the  Secretary  of  the  Interior  which  [557] 
we  have  already  quoted.     On  appeal  the  de- 
cree of  the  trial  court  was  affirmed.     It  was 
held   that  the  Land   Department   as   to    the 
character  of  the  entries  in  question  possessed 
the  discretionary  power  which  was  relied  up- 
on by  the  Secretary  of  the  Interior  as  the 
basis  for  his  action  although  it  was  held  or 
intimated  in  considering  a  decision   of  this 
court  that  the  discretionary  power  asserted 
could  not  be  applied  to  indemnity  selections 
made  by  a  railroad  company  under  a  railroad 
grant.    In  concluding  the  court  said : 


'^But  there  is  additional  ground  for  sus- 
taining it  in  the  fact  that,  at  the  time  when 
the  appellant's  selection  was  initiated  on  Feb- 
ruary 8,  1904,  the  lands  involved  herein  ap- 
peared upon  the  records  of  the  local  Land 
Office  as  selected  by  the  State  of  Oregon  by 
certain  school  indemnity  lists,  and  that  those 
lists  were  not  relinquished  by  the  State  until 
February  10,  1904.  This  sufficiently  appears 
from  the  decision  of  the  Secretary  of  the  In- 
terior, which  is  made  an  exhibit  to  the  bill 
and  is  controlling  in  so  far  as  it  varies  from 
the  allegations  of  the  bill.  Greenamevor  v. 
Coate,  212  U.  S.  434,  443  [29  S.  Ct.  345,  Sa 
U.  S.  (L.  ed.)  687]." 

This  brings  us  to  determine  whether  the 
Land  Department  had  a  right  to  reject  a 
prior  lieu  land  entry  or  entries  and  award 
the  land  to  subsequent  and  subordinate  ap- 
plicanta  under  the  assumption  that  it  pos- 
sessed a  discretionary  right  to  do  so,  an  au- 
thority the  possession  of  which  was  sustained 
by  both  the  courts  below. 

In  primarily  testing  the  proposition  from 
the  point  of  view  of  principle  it  is  well  at 
once  to  exactly  &x  its  true  import.  In  doing 
so  it  is  to  be  conceded,  a,  that  the  act  of 
Congi-ess  gave  the  right  to  one  whose  land 
had  come  to  be  included  by  operation  of  law 
in  a  forest  or  other  reservation  to  apply  to 
the  Land  Ofiice  and  obtain  the  right  to  enter 
an  equal  amount  of  public  land  upon  the 
surrender  to  the  United  States  of  the  land 
situated  in  the  reservation  and  upon  the  do- 
ing and  offering  to  do  everything  required 
[558]  by  the  law  or  the  lawful  regulations  of 
the  Land  Department  to  be  done  or  offered 
to  be  done  for  that  purpose;  6,  that  in  th*» 
particular  case  the  application  to  enter  the 
lieu  land  came  within  the  grant  of  the  stat- 
ute and  all  that  was  required  by  law  or  law- 
ful regulation  was  done  by  the  applicant  in 
order  to  obtain  entry,  and  c,  that  it  was  the 
plain  duty  of  the  proper  authorities  of  the 
Department  on  the  filing  of  the  entry  in  due 
course  under  the  law  to  grant  it.  When 
these  conclusions  are  accepted  it  results  that 
the  claim  of  discretionary  power  is  substan- 
tially this:  Tliat  in  a  case  where  under  an 
Act  of  Congress  a  right  is  conferred  to  make 
an  application  to  enter  public  land  and  a 
duty  imposed  upon  the  Department  to  permit 
the  entry,  the  Department  is  authorized  in 
its  discretion  to  refuse  to  allow  that  to  be 
done  which  is  commanded  to  be  done  and 
thus  deprive  the  individual  of  the  right  which 
the  law  gives  him.  And  it  becomes  moreover 
certain  that  the  necessary  result  of  this  asser- 
tion is  the  following:  That  although  Con- 
gress may  have  the  power  to  provide  for  th»* 
disposition  of  the  public  domain  and  fix  the 
terms  and  conditions  upon  which  the  people 
may  enjoy  the  right  to  purchase,  it  has  not 
done  so,  since  every  command  which  it  has 
expressed  on  this  subject  may  be  disregarded 
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and  every  right  which  it  has  conferred  on  the 
citizen  may  be  taken  away  by  an  unliroited 
and  umleHned  discretion  which  is  vested  by 
law  in  the  administrative  officers  appointed 
for  the  purpose  of  giving  effect  to  the  law. 
When  the  tme  character  of  the  proposition 
is  thus  fixed  it  becomes  unnecessary  to  go 
further  to  demonstrate  its  want  of  foundation. 
And  the  inherent  vice  which  thus  clearly 
appears  from  the  mere  statement  of  the  propo- 
sition when  reduced  to  the  ultimate  concep- 
tions which  it  involves  is  not  relieved  by  the 
suggestion  that  the  action  taken  in  this  case 
by  the  Department  rested  not  upon  the  as- 
sumption that  there  was  a  general  discretion, 
but  upon  the  assumption  that  such  discretion 
arose  because  of  the  primary  [559]  mistake 
made  by  the  local  land  officers  concerning 
the  lieu  entry  and  the  allowance  of  the  filing 
of  claims  which  were  subsequent  in  date. 
We  say  this  because  thus  seemingly  to  limit 
the  discretionary  power  exerted  would  in 
our  opinion  aggravate  its  manifest  unsound- 
ness for  the  power  as  thus  qualified  would 
come  to  this:  That  the  commission  of  a 
wrong  by  the  officers  of  the  Department  in 
disobeying  the  Act  of  Congress  and  in  deny- 
ing to  an  individual  a  right  expressly  con- 
ferred upon  him  by  law  would  become  tlie 
generating  source  of  a  discretionary  power  to 
make  the  disobedience  of  law  lawful  and  the 
taking  away  of  the  right  of  an  individual 
legal.  But  this  in  another  form  of  statement 
brings  the  proposition  back  to  its  real  and 
<»9sential  basis. 

Let  us  consider  the  subject  from  the  point 
of  view  of  the  authorities  relied  on  as  sus- 
taining the  possession  of  the  discretionary 
power  by  the  Land  Department,  first,  from 
the  point  of  view  of  the  opinion  expressed 
by  the  Secretary  of  the  Interior  and  second, 
from  that  of  the  court  below  in  affirming  the 
action  of  that  officer.  As  to  the  first,  it  is 
to  be  observed  that  the  only  authority  referred 
to  was  the  case  of  Hovt  v.  Weyerhaeuser,  de- 
cided  April  17,  1908,  in  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  161  Fed.  324, 
88  C.  C.  A.  404,  and  that  therefore  the  ruling 
was  not  the  result  of  any  prior  administrative 
rule  or  practice  of  the  Department  asserting 
the  existence  of  the  administrative  authority 
which  the  proposition  involves.  We  do  not 
stop  to  point  out  that  in  our  opinion  the 
ruling  in  Hoyt  v.  Weyerhaeuser  did  not  sus- 
tain the  right  to  exert  the  discretionary  au- 
thority which  it  exercised,  since  that  case 
after  the  action  of  the  Land  Department  was 
reviewed  in  this  court  and  reversed  upon  rea- 
soning which  negatives  the  assumption  that 
the  Department  possessed  the  discretionary 
authority  which  it  assumed  it  had.  Weyer- 
haeuser V.  Hoyt,  219  U.  S.  380,  31  S.  Ct.  300, 
55  U.  S.  (L.  ed.)  258, 


As  to  the  second,  while  the  court  below 
likewise  referred  [560]  to  no  practice  or  rul- 
ing of  the  Land  Department  asserting  the 
possession  by  the  Department  of  the  latitude 
of  discretion  which  it  exercised,  that  power 
was  sustained  and  the  lawfulness  of  its  exer- 
tion in  the  present  case  established  by  the 
ruling  in  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  190  U.  S.  301,  24  S.  Ct.  860,  47 
U.  S.  (L.  ed.)  1064.  While  thus  understand- 
ing the  Cosmos  case  the  court  recognized  that 
the  decision  in  Weyerhaeuser  v.  Hoyt  was 
in  conflict  with  such  view  if  that  decision 
was  applicable  to  the  case  before  it,  which 
the  court  concluded  was  not  the  case  because 
it  must  be  restricted  to  applications  for  in- 
demnity selections  made  by  a  railroad  com- 
pany under  a  railroad  grant  and  therefore  did 
not  relate  to  lieu  land  selections  applied  for 
under  the  Act  of  1897.  But  we  are  of  opin- 
ion that  this  interpretation  of  the  Cosmos 
case  cannot  be  justified.  In  the  first  place 
we  can  discover  no  reason  for  holding  that 
the  Cosmos  case  either  expressly  or  by  any 
reasonable  implication  sustained  the  assump- 
tion that  there  existed  in  the  Land  Depart- 
ment in  the  case  of  lieu  land  entries  or  any 
other  the  vast  latitude  of  discretion  involved 
in  the  proposition  which  was  sustained.  It 
is  true  in  the  Cosmos  case  it  was  decided  that 
courts  would  not  interfere  with  the  right  of 
the  Department  to  pass  upon  a  question  whicii 
it  had  the  power  to  decide  as  a  prerequisite 
to  allowing  a  lieu  entry  under  the  Act  of  1897, 
but  that  ruling  has  no  relation  to  the  ques- 
tion of  the  right  of  the  Department  after  it 
had  passed  on  the  prerequisites  required  for 
the  entry  under  the  Act  of  1897  and  after  it 
had  decided  that  they  had  all  been  complied 
with,  to  deny  the  right  of  the  applicant  to 
enter  and  under  the  theory  of  a  discretion 
possessed  to  permit  a  later  applicant  to  take 
the  land,  thus  depriving  the  first  applieaut 
of  the  right  conferred  upon  him  by  the  Act 
of  Congress.  The  difference  between  the  two 
is  that  which  must  obtain  between  the  power 
to  decide  on  the  one  hand  whether  the  pre- 
requisites [561]  to  an  entry  exist  and  tlie 
right  on  the  other  of  the  land  Department 
after  finding  that  an  applicant  has  fully  com- 
plied w4th  the  law  and  is  entitled  to  make 
the  entry  which  he  asks,  to  permit  somebody 
else  to  enter  the  land  under  the  assumption 
that  the  law  vests  a  discretion  which  enables 
that  to  be  done. 

It  is  true  again  that  in  the  Cosmos  case  the 
court  declined  to  hold  that  the  Department 
was  not  at  liberty  to  determine  the  question 
as  to  the  mineral  character  of  the  lands 
sought  to  be  entered  because  that  in<]uiry 
arose  after  entry  and  before  its  final  allow- 
ance, a  ruling  which  but  in  a  different  form 
illustrates  the  broad  distinction  which  we 
have  just  pointed  out.     It  is  also  true  that 
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Weyerhaeuser  v.  Hoyt  concerned  a  question 
of  the  selection  of  indemnity  lands  by  a  rail- 
road company  under  a  railroad  grant,  but 
the  reasoning  in  that  case,  we  are  of  opinion, 
in  the  very  nature  of  things  is  repugnant  to 
the  possibility  of  the  possession  of  the  discre- 
tionary power  in  the  Department  here  assert- 
ed. 

There  being  then  no  basis  for  the  assump- 
tion of  a  discretionary  power  on  the  part  of 
the  Land  Department  upon  which  the  lieu 
land  entry  or  entries  were  finally  rejected 
and  the  hind  awarded  to  other  entrymen  who 
were  hiter  in  time,  the  bill  stated  a  cause 
of  action  sustaining  the  relief  prayed  unless 
the  demurrer  was  rightly  maintained  for  some 
other  reason.  And  for  tlie  purpose  of  con- 
sidering tJiat  subject  we  state  under  one 
heading  the  questions  involved  in  its  solution. 

From  the  point  of  view  that  it  is  estab- 
lished that  error  of  law  was  committed  by  the 
Jjand  Department  in  assuming  that  it  had  a 
discretion  to  reject  the  lieu  entry ^  is  its  action 
nevertheless  su8tain<ibl€  because  of  the  sugges- 
tion made  by  the  court  below  in  closing  its 
opinion,  or  for  any  other  fa-ct  or  reason 
pressed  in  argument f 

These  considerations  are,  of  course,  as  the 
matter  went  off  on  a  demurrer,  to  be  deter- 
mined by  the  bill  [562]  and  the  opinion  of 
the  Secretary  of  the  Interior  of  1910,  which 
was  annexed  to  the  bill.  Altliough  in  con- 
sidering and  disposing  of  the  question  of  law 
we  have  given  a  summary  of  the  proceedings 
in  the  Land  Department,  we  refer  more  fully 
to  the  subject.  Tlie  application  to  make  the 
lieu  entry  was  presented  to  the  local  land 
ortice  February  8,  1904.  After  its  rejection 
the  applicant  for  the  entry  appealed,  the  date 
not  lioing  ;»ivon.  On  tliis  appeal  the  decision 
of  the  local  land  officers  were  affirmed  by  the 
Comnussioner  of  the  General  Land  Office,  the 
date  not  being  given,  and  on  appeal  to  the 
Secretary  of  the  Interior,  the  local  land  of- 
ficers and  the  Commissioner  of  the  General 
Land  Office  were  reversed,  October  25,  1905, 
and  the  local  officers  were  directed  to  allow 
the  lieu  entry.  This  order  was  not  carried 
out  because  the  local  land  officers  declined  to 
do  so  upon  the  ground  that  the  land  covered 
by  the  lieu  entry  was  included  in  a  named 
reservation,  and  on  appeal  taken  by  the  lieu 
entrymen  tlie  Commissioner  of  the  General 
Land  Office  reversed  the  action  of  the  local 
officers,  January  23,  1906,  and  sent  the  mat- 
ter back  with  directions  to  the  local  land 
officers  to  allow  the  lieu  entry  or  entries  "as 
of  date  February  8,  1904,  the  day  on  which 
they  were  originally  presented,  if  no  other 
objection  appeared."  What  then  ensued  is 
thus  stated  by  the  Secretary  in  his  opinion: 

**Cnder  dates  of  March  5,  and  June  11, 
1906,  the  Register  submitted  full  reports  to 
your  office    [(ieneral   Land   Office]    upon   the 


said  applications,  and  stated  there  were  ob- 
jections to  the  allowance  of  the  same,  in  that 
there  were  various  homestead  and  timber  and 
stone  applications  which  had  been  allowed 
subsequently  to  the  cancellation  of  the  State's 
list.  The  Register  also  referred  to  the  fact 
that  Daniels  had  caused  a  contest  to  be  in- 
stituted against  the  State's  selection,  and 
questioned  his  good  faith  in  the  matter. 

"Separate  appeals  were  taken  by  the  Aztec 
Land  and  [563]  Cattle  Company  and  Perrin 
from  this  action  of  the  local  officers,  and  the 
papers  in  connection  with  the  application  of 
the  Aztec  Company  were  transmitted  to  the 
Department  by  your  office,  letter  of  May  9, 
1906,  for  further  consideration  in  connection 
with  the  report  of  the  local  office. 

"Upon  consideration  of  the  matter  thus 
presented,  the  Department  held  in  its  de- 
cision of  June  26,  1906,  that  the  facts  failed 
to  show  that  Daniels  was  entitled  to  protec- 
tion as  a  bona  fide  purchaser  from  the  State; 
that  the  State's  selections  were  filed  January 
28,  1902,  while  the  lands  were  sold  on  Janu- 
ary 21  st,  preceding,  at  which  time  they  were 
public  lands  of  the  United  States,  and  no  one 
purchasing  them  could  claim  to  be  a  bona  fide 
purchaser  from  the  State;  that  as  late  as 
October  5,  1903,  Daniels  was  not  asserting 
that  he  was  a  purchaser  in  good  faith  fiom 
the  State,  but  was  acting  adversely  to  it 
and  attempting  to  contest  the  lists  under 
which  he  later  asked  for  recognition  as  a 
bona  fide  piir chaser  and  for  equitable  relief; 
that  this  position  then  was  inconsistent  with 
the  position  later  assumed ;  and  if  he  had  since 
acquired  assignments  of  the  State's  certifi- 
cates of  sale,  he  had  done  so  with  full  knowl- 
edge of  the  invalidity  of  the  State's  claim; 
that  the  facts  set  forth  above  were  fatal 
to  his  contention  that  he  was  a  bona  fide  pur- 
chaser, and  as  such  should  be  permitted  to 
61e  the  State's  relinquishment  and  obtain 
precedence  over  others  seeking  to  appropriate 
the  lands  under  the  general  land  laws;  that 
to  concede  to  him  this  privilege  under  letters 
October  17  and  13,  1903,  mentioned  above, 
would  in  effect,  be  to  make  such  persons,  as 
from  time  to  time  might  constitute  the  State 
Land  Board,  agents  to  dispose  of  the  public 
lands  of  the  United  States,  within  the  State, 
to  such  persons  as  they  might  favor  by  means 
of  sales  of  public  land  as  state  land,  the  sub- 
sequent filing  of  the  State's  lists  invalid  for 
want  of  sufficient  base,  the  filing  of  the 
State's  relinquishment,  and  the  protection  of 
[564]  the  purchaser  from  the  State  by  grace 
of  the  Land  Department.  Tlie  Department 
accordingly  held  in  that  decision  that  the 
lieu  selection  should  be  rejected. 

"A  motion  for  review  of  said  decision  of 
June  26th,  1906,  having  been  filed  by  Daniels, 
the  Department,  on  May  15  and  18,  1907,  ren- 
dered  decisions   holding   that  while   Daniels 
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was  not,  strictly  speaking,  a  bona  fide  pur- 
chaser from  the  State,  because  the  certificates 
of  sale  issued  by  the  State  antedated  the  filing 
of  the  school  indemnity  selections,  and  there- 
fore were  made  at  a  time  when  there  was  no 
actual  claim  of  the  State  pending,  still  Dan- 
iels had  not  purcliaaed  the  land  until  the 
month  of  April,  1002,  nearly  three  months 
after  the  lands  had  been  actually  selected 
by  the  State,  and  that  having  paid  a  valuable 
consideration  for  the  lands  in  an  honest  belief 
that  a  title  was  being  obtained,  that  was  suf- 
ficient to  constitute  a  bona  fide  purchase. 

''The  decision  of  June  26th,  1906,  was 
therefore  recalled,  and  it  was  ordered  that  the 
lieu  selection  should  be  reinstated." 

As  additionally  stated  by  the  Secretary  in 
his  opinion,  the  Commissioner  of  the  General 
Land  Office  transmitted  the  decision  just  stat- 
ed to  the  looal  land  ofilcers  along  with  the 
lieu  entry  or  entries  for  allowance  and  in- 
structed those  officers  to  notify  the  parties 
who  had  been  allowed  to  make  entries  subse- 
quent to  the  filing  of  the  lieu  applications  to 
^ow  cause  why  their  entries  should  not  be 
cancelled. 

Thereupon  as  further  stated  by  the  Secre- 
tary, "a  petition  termed  a  motion  for  re- 
review  of  Departmental  Decisions  of  May  15 
and  18,  1907,  was  filed  on  bebalf  of  Archie 
Johnson  who  claimed  a  part  of  the  lands  un- 
der a  sale  made  thereof  under  the  Public 
Land  Laws.  This  petition  or  motion  charged, 
in  elTcct^  that  a  conspiracy  had  been  formed 
for  the  purpose  of  acquiring  the  lands  origi- 
nally by  means  of  the  State's  selection  in- 
volved; that  the  entire  [565]  proceeding  by 
which  title  was  sought  to  be  acquired  was 
fraudulent,    and    that    the    parties    thereto 


should  not  be  allowed  to  perfect  title  to  the 
lands,  to  the  injury  of  those  who  in  good 
faith  had  entered  the  same  under  the  Public 
Land  Laws." 

And  it  was  the  controversy  which  arose 
from  this  petition  which  took  the  subject 
again  before  the  Commissioner  of  the  Gen- 
eral Land  Office  and  to  the  Secretary  of  the 
Interior  and  which  led  to  the  final  decision 
of  the  Department  of  1910  with  which  we 
are  dealing  maintaining  the  right  of  the 
lieu  entrymen,  and  in  which  as  we  have  pre- 
viously seen  in  discussing  the  question  of  dis- 
cretion the  Department  explicitly  and  finally 
found  (1)  that  Daniels  as  a  matter  of  fact 
was  in  good  faith  in  his  dealings  concerning 
the  purchase  ol  the  land  from  the  State  of 
Oregon  and  the  receipt  from  the  State  of  its 
relinquishment^  and  (2)  that  the  application 
for  the  lieu  entry  or  entries  and  the  relin- 
quishment by  the  State  were  presented  to  the 
Land  Office  for  filing  at  one  and  the  same 
time.  Because  of  its  conclusive  effect  upon 
that  aspect  of  the  question  we  append  in  the 
margin  the  finding  made  by  the  Secretary 
of  the  Interior  on  this  subject.l 

[566]  Under  these  conditions  it  is  apparent 
that  the  suggestion  made  in  the  opinion  of 
the  court  below  was  either  inadvertent  or,  if 
not,  was  clecurly  without  foundation,  a  result 
as  to  which  there  is  no  room  for  controversy 
in  view  of  the  express  finding  by  the  Depart- 
ment of  the  simultaneous  presentation  of  the 
relinquishment  and  the  application  for  the 
lieu  entry  or  entries,  since  it  constitutes  a 
finding  of  fact  by  the  Department  which  it 
was  within  its  province  and  its  duty  to  make 
and  which  the  courts  have  no  power  to  review. 
And  from  this  it  follows  that  any  attempt  to 


1  **It  is  true  the  record  shows  that  the 
relinquishments  were  not  marked,  filed,  in 
the  local  office  until  February'  10,  1904,  which 
was  two  days  after  the  presentation  of  the 
scrip  applications. 

*'It  is  further  shown  that  it  was  the  custom 
in  that  office  to  note  the  filing  of  the  relin- 
quishments of  entries  and  filings  upon  public 
lands  on  the  same  day  they  were  received  in 
the  office;  and  a  clerk  in  said  office  gives  it 
as  his  opinion  that  if  these  rolinquishments 
had  been  received  on  February  8,  instead  of 
February  10,  the  filing  would  have  been  noted 
on  the  day  they  were  received. 

"But  it  is  evident  from  the  facts  and  cir- 
cumstances surrounding  the  incident  that  the 
scrip  applications  and  the  State's  relinquish- 
ments were,  in  fact,  filed  simultaneously. 

"The  filing  was  by  mail,  and  the  letter  of 
transmittal  was  written  by  Daniels'  attorney, 
the  said  L.  T.  Barin. 

"The  letter  recites  that  it  contains  the  re- 
linquishments in  question,  and  it  was  re- 
ceived at  the  local  land  office  February  8. 
Moreover,  the  action  of  the  local  officers  at 
the  time  in  rejecting  the  proffered  scrip  ap- 
plications is  put  upon  the  ground  that  part 


of  the  lands  were  covered  by  pending  home- 
stead and  timber  and  stone  applications, 
whereas  if  the  State  had  not  then  relinquished 
its  school  indemnity  selections,  the  local  of- 
ficers would  surely  have  assigned  this  as  the 
reason  for  rejection  of  said  applications,  be- 
cause this  reason  would  have  applied  to  all 
of  the  lands  involved,  instead  of  only  a  small 
portion  of  them,  as  was  the  case  with  the 
reason  assigned. 

"It  is  wortliy  of  [notice]  too^  that  there 
has  not  been  found  any  correspondence  of 
record  which  would  indicate  that  if  the  said 
Barin  had  left  those  relinquishments  out  of 
his  letter  by  inadvertence,  they  were  ever 
afterwards  transmitted  to  the  local  land  of- 
fice, and  no  correspondence  or  record  of  cor- 
respondence showing  that  if  he  had  been 
guilty  of  such  inadvertence  he  was  ever  ad- 
vised thereof  by  the  local  officers. 

"I  conclude,  therefore,  on  this  branch  of 
the  case  that  the  relinquishments  in  question 
and  the  scrip  applications  were  filed  at  the 
same  time,  as  was  suggested  they  might  be 
in  your  office  report  of  September  28th,  1903, 
above  quoted." 
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base  a  right  in  favor  of  persons  entering  sub- 
sequently because  of  the  failure  of  the  local 
land  officers  to  file,  would  reduce  the  case  at 
once  to  the  contention  that  one  who  had  done 
everything  essential,  exacted  either  by  law 
or  the  regulations  of  the  Department,  to  ob- 
tain a  right  from  the  Land  Office  conferred 
upon  him  by  Congress,  could  be  deprived  of 
the  same  either  by  the  exercise  of  discretion 
or  by  a  wrong  committed  by  the  land  officers. 

In  addition  in  the  brief  for  the  appellee 
in  this  case  [567]  various  mixed  contentions 
of  law  and  fact  are  stated  under  six  proposi- 
tions which  it  is  deemed  establish  that  the 
demurrer  was  rightly  sustained  even  although 
the  Land  Department  did  not  possess  the 
discretion  which  it  assumed  it  had.  Some  of 
them  we  think  too  obviously  devoid  of  merit 
to  require  anything  but  statement.  For  in- 
stance, the  contention  that  because  a  patent  of 
the  United  States  is  involved,  therefore  the 
United  States  is  a  necessary  party.  As  to 
the  others  we  think  whatever  be  their  merit, 
as  to  which  we  intimate  no  opinion,  they 
plainly  concern  themselves  with  the  merits 
of  the  case  and  have  no  tendency  to  estab- 
lish the  proposition  that  the  demurrer  was 
rightly  sustained.  Thus,  so  far  as  the  final 
action  of  the  Secretary  was  concerned  we 
think  under  the  averments  of  the  bill  and  cm 
the  face  of  the  Secretary's  opinion  it  is  to  be 
assumed  that  the  necessary  parties  to  enable 
the  Secretary  to  act  were  before  him  and  that 
this  carries  with  it,  at  least  for  the  purposes 
of  the  hearing  on  the  merits,  the  question 
whether  there  was  an  insufficiency  of  parties 
in  the  previous  hearings. 

Our  conclusion  therefore  is  that  the  judg- 
ment sustaining  the  demurrer  was  wTong  and 
it  must  be  and  is  reversed  and  the  case  is 
remanded  for  further  proceedings  in  accor- 
dance with  this  opinion. 

Reversed. 


NOTE. 

The  reported  case  construes  the  provision 
of  the  act  of  Congress  of  June  4,  1897  ( 7  Fed. 
St.  Ann.  314),  whereby  an  entryman  on  pub- 
lic lands  of  the  United  States  which  mav 
thereafter  be  included  within  the  boundaries 
of  a  national  forest  reserve  may  relinquish 
his  claim  thereto  and  obtain  other  lands  in 
lieu  thereof.  It  is  held  that  an  application 
for  lieu  lands  made  strictly  in  accordance 
with  the  r^ulations  established  by  the  secre- 
tary of  the  interior  gives  a  right  to  the  lieu 
lands  selected  by  tlie  applicant  which  the  sec- 
retary has  no  power  to  deny  and  which  is  not 
aflfected  by  an  erroneous  denial.  The  entire 
subject  of  forestry  legislation  is  discussed  in 
llie  note  to  Chesapeake,  etc.  Tel.  Co.  v.  Board 
of  Forestry,  reported  ante,  this  volume,  at 
page  1. 
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Do^sver  —  Release  «—  To  Stranger. 

A  wife  cannot  convey  to  a  stranger  her  in- 
choate right  of  dower  in  property  of  her  liv- 
ing husband. 

Release  bj  Contract  witli  Hnsband. 

At  common  law  a  wife  can  make  no  con- 
tract with  her  husband  to  bar  her  dower  right, 
but  a  fair  and  reasonable  contract  settling 
the  property  rights,  of  which  the  wife  had 
received  the  benefit,  will  be  enforced  in  equity. 

[See  note  at  end  of  this  case.] 

Same* 

Where  ah  agreement  between  a  husband  and 
wife  consisted  of  two  parts,  one'  for  living 
separately  and  the  other  a  contract  by  which 
the  wife,  for  a  valuable  consideration,  released 
her  dower  rights,  the  latter  part  can  be  en- 
forced if  the  parties  continue  to  live  together, 
and  is  not  void  even  if  the  contract  for  sepa- 
ration was  against  public  policy. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Code  Pub.  Civ.  Laws,  art.  45,  §  12, 
authorizing  a  married  woman,  by  deed  of 
herself  and  husband  or  by  her  separate  deed, 
to  release  her  dower  right,  and  section  20, 
authorizing  her  to  contract  with  her  husband, 
a  contract,  executed  with  all  the  formalities 
required  of  a  deed,  by  which  a  married 
woman,  for  a  valuable  consideration,  released 
to  her  husband  her  dower  rights,  whether 
construed  as  a  deed  under  section  12  or  as  a 
contract  under   section  20,  is  valid. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  of  Baltimore 
City:     Dawkins,  Judge. 

Action  for  specific  performance.  John  H. 
Boland,  plaintiff,  and  Walter  E.  Hill,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

Harry  E.  Karr  and  D.  List  Warner  for 
appellant. 

Wm,  Pumell  Hall,  Albert  Ecke  and  George 
Keck  for  appellee. 

[114]  Stockbridoe,  J. — Can  a  married 
woman  by  contract  or  deed  relinquish  her 
right  of  dower,  so  that  real  estate  belonging 
to  her  husband  can  be  conveyed  by  him  with- 
out her  joinder  in  the  deed?  Tliat  is  the  sole 
question  which  is  presented  by  the  record  in 
this  case. 
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The   question   is  raised  by  a  bill   for  the       absolutely   inoperative. 
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specific  enforcement  of  a  contract  of  sale  of  a 
ground  rent  of  $42  claimed  by  Mr.  Boland  to 
be  lield  by  him  free  from  any  right  whatever 
of  his  wife^  Margaret  A.  Boland,  to  dower 
therein. 

Mr.  and  Mrs.  Boland  had  not  for  sometime 
been  living  together  on  the  best  of  terms; 
and  on  the  1st  February,  1912,  they  entered 
into  an  agreement  executed  with  all  the  for- 
mality necessary  for  a  conveyance  of  real 
estate,  which  was  duly  recorded.  By  the 
terms  of  this  they  agreed  to  live  separate  and 
apart;  and  in  consideration  of  the  sum  of 
$4,200  cash  paid  by  Mr.  Boland  to  his  wife, 
she  "expressly  releases,  waives,  surrenders 
and  assigns  to  the  party  of  the  first  part 
(Mr.  Boland)  his  heirs,  personal  representa- 
tives, legatees,  devisees  and  assigns  all  her 
right,  claim  or  title  to  participate  in  any  way 
in  the  enjoyment  of  the  real  or  personal 
estate  of  which  the  party  of  the  first  part  may 
be  possessed  at  his  decease,  or  to  obtain  or 
receive  any  dower  or  widow's  rights  therein. 
And  the  party  of  the  second  part  hereby  cove- 
nants and  agrees  that  at  any  time  after  the 
execution  of  these  [115]  presents  she  will  at 
the  request  and  expense  of  the  party  of 
the  first  part  execute,  acknowledge  and  de- 
liver to  the  party  of  tlie  first  part  or  his 
grantee  or  grantees  any  proper  deed  or  con- 
veyance, so  as  to  bar  the  dower  or  other 
marital  rights  of  the  party  of  the  second  part 
in  any  property  now  or  heretofore  owned,  or 
which  may  hereafter  be  acquired  by  the  party 
of  the  first  part,  wherever  said  property  may 
be  situated.  And  the  party  of  the  second  part 
hereby  expressly  agrees  and  covenants  that 
she  will  at  any  time  in  the  future  at  the  re- 
quest and  expense  of  the  party  of  the  first 
part  execute  and  deliver  such  deeds  and  as- 
surances as  may  be  necessary  to  carry  out 
the  purposes  of  this  agreement." 

On  the  day  following  the  execution  of  this 
agreement  Mr.  and  Mrs.  Boland  executed  a 
deed  to  Edward  L.  Kaufman,  his  heirs  and 
assigns,  of  "all  the  right,  title,  interest,  claim 
or  estate  of  the  said  Margaret  A.  Boland, 
whether  the  same  be  legal  or  equitable,  vested 
or  contingent,  present  or  future,  and  especial- 
ly and  particularly  the  prospective  dower 
right  or  interest  of  the  said  Margaret  A. 
Boland,  into  and  out  of  all  the  real  estate  or 
fee  simple  property  now  belonging  to  the  said 
John  H.  Boland,  her  husband,  .  .  .and 
also  any  prospective  right  of  dower  of  the 
said  Margaret  A.  Boland  into  or  out  of  any 
property  in  fee  simple  which  said  John  H. 
Boland  may  hereafter  acquire  by  purchase  or 
inheritance  or  in  any  other  manner  whatso- 


ever. 


» 


With  regard  to  the  deed  purporting  to  con- 
vey the  dower  right  of  Mrs.  Boland  to  Kauf- 
man there  can  be  no  question  but  that  it  was 


Mr.  Kaufman  was 
not  created  by  the  deed  a  trustee  for  the  bene- 
fit of  Mrs.  Boland.  The  attempted  convey- 
ance was  one  absolute  in  form  to  him,  his 
heirs  and  assigns,  and  it  is  the  settled  law 
of  this  State  that  the  dower  right  of  a  wife 
in  the  real  estate  of  her  husband,  is  not  such 
a  right  as  may  be  bargained  and  sold.  Heiff 
V.  Horst,  55  Md.  42,  re-afiirmed  in  Duttera  v. 
Babylon,  83  Md.  536,  35  Atl.  64.  In  legal 
contemplation  Mr.  Kaufman  was  a  stranger 
to  the  parties  grantor  in  the  deed.  No  trust 
was  [116]  created  by  its  terms  or  to  be  im- 
plied from  any  language  in  either  the  grant- 
ing or  habendum  clauses  of  the  deed,  and, 
therefore,  under  the  authorities  cited  he  would 
take  no  title  to  the  potential  right  of  dower 
of  Mrs.  Boland,  which  the  deed  purported  to 
convey  to  him. 

At  the  common  law  the  wife  could  make  no 
grant  to  her  husband  of  property  belonging 
to  her  or  in  which  she  had  an  interest,  so  as 
to  bar.  her  right  of  dower.  She  was  without 
the  power  even  to  contract,  and  yet  even  in 
this  condition  agreements  between  husband 
and  wife  which  were  in  their  nature  fair  and 
just,  the  object  of  which  was  to  make  pro- 
vision for  her,  were  sustained;  Lively  v. 
Paschal,  35  Ga.  218,  89  Am.  Dec.  282,  and 
were  held  to  bar  her  right  of  dower  where  the 
agreement  so  provided  in  terms.  This  result 
was  reached  by  the  application  of  the  doctrine 
of  estoppel,  rather  than  by  a  distinct  recogni- 
tion of  the  existence  of  a  contractual  power 
on  the  part  of  the  wife.  It  was  sustained 
even  when  proceedings  between  the  parties 
for  a  divorce  were  pending.  Woods  v.  Woods, 
77  Me.  434,  1  Atl.  193,  and  where  articles  of 
separation  had  been  entered  into  between  the 
parties,  Dillinger's  Appeal,  35  Pa.  St.  357 ;  in 
which  case  it  was  said:  "True  she  was  not 
8ui  juris  when  the  contract  was  made,  but 
many  agreements  between  husband  and  wife 
for  living  separate  have  been  enforced  in 
equity  even  where  there  was  no  trustee  to 
protect  the  wife, — but  here  where  there  was 
a  trustee,  and  where  the  contract  was  fair  and 
reasonable  and  the  wife  hafl  had  the  full 
benefit  of  it  ,  .  .no  Court  would  hesitate 
for  a  moment  to  enforce  the  agreement  against 
her.  If  the  contract  would  have  been  enforced 
against  the  husband  for  the  wife's  benefit,  it 
must  be  against  the  wife  for  the  protection 
of  the  husband*8  estate.  Mutuality  is  the 
essence  of  equity."  The  doctrine  thus  an- 
nounced is  impliedly  that  of  this  Court  in 
Emerson  v.  Emerson,  120  Md.  584,  87  Atl. 
1033. 

The  objection  is  urged  that  agreements  of 
separation  are  contrary  to  the  policy  of  the 
law  of  this  State,  and  that  they  will  not  be 
given  the  sanction  of  the  Court,  and  for  that 
[117]  reason  this  entire  agreement  of  Febru- 
ary 1st,  1912,  is  void  and  inoperative,  to  ac- 
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compliBli  the  end  for  which  it  was  entered 
into.  Tlie  agreement  naturally  divides  itself 
into  two  parts,  one  for  the  living  separate  of 
the  parties  to  it;  the  other,  a  contract  by 
which  for  a  present,  valuable  consideration, 
paid  to  the  wife,  she  relinquishes  a  potential 
right  of  dower  in  the  real  estate  of  the  hus- 
band. Tlie  latter,  if  she  was  competent  to 
enter  into  such  a  contract,  might  perfectly 
well  have  been  made,  and  the  parties  have 
continued  to  live  together  as  husband  and 
wife.  It  has  already  been  stated  tliat  at  com- 
mon law  a  wife  had  not  the  capacity  to  so 
contract.  Has  she  that  capacity  by  virtue  of 
the  Acts  of  the  Legislature  of  this  State,  par- 
ticularly the  Act  of  1898  (Ch.  457),  knowTi 
as  the  Married  Woman's  Act,  now  codified  in 
Art.  45  of  the  Code  of  1912?  The  12th  and 
20th  sections  of  that  Article  read  as  follows : 
*'12.  Any  married  woman  may,  at  what- 
ever age  she  may  be,,  relinquish  her  dower 
in  any  real  estate  by  the  joint  deed  of  her- 
self and  husband  or  by  her  separate  deed,  or 
she  may  authorize  an  agent  or  attoi'ney  to 
relinquish  the  same  by  a  power  of  attorney 
executed  jointly  with  her  husband  or  by  her- 
self   without    the   joinder    of    her    husband. 
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'20.  A  married  woman  may  contract  with 
her  husband  and  may  form  a  co-partnership 
with  her  husband  or  with  any  other  person  or 
persons  in  the  same  manner  as  if  she  were  a 
feme  sole,  and  upon  all  such  contracts,  part- 
nership or  otherwise,  a  married  woman  may 
sue  and  be  sued  as  fully  as  if  she  were  a 
feme  sole" 

In  the  opinion  filed  by  the  late  Chief  Judge 
McSherry,  in  Duttera  v.  Babylon,  83  Md.  636, 
35  Atl.  64,  the  power  of  a  wife  to  relinquish 
her  right  of  dower  is  expressly  recognized,  yet 
since  she  did  not  possess  that  power  at  com- 
mon law,  she  can  only  have  acquired  it  by 
virtue  of  statutory  enactment.  The  power  to 
relinquish  is  expressly  conferred  by  section  12 
[118]  already  quoted,  which  prescribes  the 
requisites  for  such  a  deed,  requisites  which 
are  found  to  have  been  complied  with  in  the 
agreement  of  February  1st,  1912.  But  even 
if  that  instrument  is  to  be  taken  as  a  con- 
tract merely,  by  section  20  she  is  given  the 
express  power  to  contract  with  her  husband 
in  the  same  manner  as  if  she  were  a  feme  sole. 
Regard  being  had  to  the  purpose  and  language 
of  the  Act,  the  conclusion  is  irresistible  that 
Mrs.  Boland  was  competent  to  relinquish  her 
potential  right  of  dower  in  the  real  estate 
of  her  husband,  and  that  having  executed  the 
agreement  of  February  1st,  1912,  in  the  form 
required  by  the  provisions  of  section  12,  by 
the  joint  deed  of  herself  and  husband,  the  real 
estate  then  belonging  to  him,  or  which  he 
might  thereafter  acquire,  was  held  by  him 
free  and  discharged  from  any  claim  upon  her 
part  to  dower  therein,  and  that,  therefore,  his 


deed  to  such  real  estate  or  any  portion  of  it 
IB  sufiicient  without  the  joinder  of  his  wife. 

The  decree  of  the  Circuit  Court  of  Balti- 
more City  of  April  30th,  1914,  will  accord- 
ingly be  affirmed. 

Decree  affirmed  with  costs  to  the  appellee. 

KOTB. 

Riglit  of  Married  Wonuut  ta  Release 
I>o^sver  by  EzpreM  Contract  ^svith  Hns*- 
band. 

I.  Release  to  Husband : 

1.  Right  Recognized: 

a.  In  General,    48. 

b.  Separation  Agreement,  50. 

2.  Right  Not  Recognized: 

a.  General  Rule,  51. 

b.  Modification  of  Rule,  55. 
II.  Release  to  Third  Person,  57. 


/•  Release  to  Husband. 
1.  Right  Rscx>6Nizi!D. 

a.  In  General, 

In  a  number  of  jurisdictions  since  the  pas- 
sage of  statutes  permitting  a  married  woman 
to  contract  as  if  she  was  feme  sole,  the  right 
of  a  married  woman  to  release  her  dower  in- 
terest by  express  contract  with  her  husband 
is  recognized. 

Illinois. — Hamilton  v.  Hamilton,  89  111. 
349;  Merki  v.  Merki,  212  111.  121,  72  N.  E. 
9;  Carling  v,  Peebles,  215  111.  96,  74  N.  E.  87; 
Stokes  V.  Stokes,  240  111.  330,  88  N.  E.  829; 
Edwards  v.  Edwards,  reported  in  full,  post, 
this  volume,  at  page  64.  See  also  Adams  v. 
Storey,  135  111.  448,  26  N.  E.  582,  25  Am. 
St.  Rep.  392,  11  L.R.A.  790.  Compare  Bot- 
tomly  v.  Spencer.  36  Fed.  732  (decided  under 
Illinois  laws — agreement  made  prior  to  en- 
abling acts). 

Indiana. — Brown  v.  Rawlings,  72  Ind.  505; 
Hilbish  v.  Hattle,  145  Ind.  68,  44  N.  E.  23.  33 
L.R.A.  783;  Friebe  v.  Elder,  103  N.  E.  429, 
affirmed  181  Ind.  597,  105  N.  E,  151.  See 
also  Sims  v.  Rickets,  35  Ind.  181,  9  Am.  Rep. 
679 ;  Randies  v.  Randies,  63  Ind.  93. 

Kentucky. — Redwine  v.  Redwine,  reported 
in  full,  post,  this  volume,  at  page  58;  Morgan 
V.  Sparks,  108  S.  W.  233,  32  Ky.  L.  Rep. 
1196.  Compare  Newby  v.  Cox,  81  Ky.  58  (de- 
cided prior  to  statute). 

Maryland. — See  the  reported  case.  See  also 
Duttera  v.  Babylon,  83  Md.  536,  35  Atl.  64. 

Michigan. — Randall  v.  Randall,  37  Mich. 
563;  Rhoades  v.  Davis,  51  Mich.  306,  16  N. 
W.  659;  Owen  v.  Yale,  75  Mich.  256,  42  N. 
W.  817;  Wright  v.  Wright,  79  Mich.  527,  44 
N.  W.  944;  Dakin  v.  Dakin,  97  Mich.  284,  56 
N.  W.  562;  Chittock  v.  Chittock,  101  Mich. 
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367,  59  N.  W.  655.  See  also  Bechtel  v.  Barton, 
147  Mich.  318,  110  N.  W.  935;  La  Plant  v. 
Lester,  150  Mich.  336,  113  N.  W.  1115,  14 
Detroit  Leg.  N.  643. 

Pennsylvania, — In  re  FenHell,  207  Pa.  St. 
309,  56  All.  875.  See  also  the  following 
farlior  decisions  holding  an  agreement  by  a 
wife  to  release  her  dower  right  in  the  lands 
of  her  husband  to  be  valid  and  binding  in 
equity,  where  made  a  part  of  articles  of  sepa- 
ration: Hutton  V.  Hutton,  3  Pa,  St.  100; 
Dillinger's  Appeal,  35  Pa.  St.  357;  Hitner-g 
Appeal,  54  Pa.  St.  110;  Scott's  Estate,  147 
Pa.  St;  102,  23  Atl.  214;  Kaiser's  Estate,  199 
Pa.  St.  269,  49  Atl.  79,  85  Am.  St.  Rep.  785. 
South  Carolina. — See  Shelton  v.  Shelton,  20 
S.  C.  560;  Moon  V.  Bruce,  63  S.  C.  126,  40 
S.  E.  1030. 

West  Virginia. — See  Fleming  v.  Pople,  88 
S.  E.  1058. 

Thus  in  Stokes  v.  Stokes,  240  111.  330,  88 
N.  E.  829,  it  was  said:     "A  wife  may  by  a 
written  contract  with  her  husband,  based  up- 
on a  valuable  consideration,  release  to  him 
her  rights  in  his  property  and  estate,  and 
thereby  extinguish  all  her  rights  as  widow, 
including  the  right  of  dower,  and  the  fact 
that  the  parties  are  living  separate  and  apart 
does  not  affect  the  validity  of  the  contract." 
In  Rhoades  v.  Davis,  61  Mich.  306,  16  N.  W. 
659,  the  court  said:     "The  only  point  here 
is  whether  the  husband,  who  holds  the  land 
subject  to  this  right,  may  not  continue  and 
at  the  same  time  receive  directly  from  his 
wife  a  release  by  deed,  provided  the  transac- 
tion is  supported  by  a  satisfactory  considera- 
tion and  is  in  all  respects  fair  and  reasonable. 
If   the  question  were  in  equity  and  subject 
to  be  adjudged  by  the  long-settled  principles 
on  which  rights  and  titles  are  there  founded 
and  enjoyed,  and  by  whicli  their  use  and  dis- 
posal are  regulated,  the  result  would  neither 
be  novel  nor  uncertain.     The  release  would 
operate  as  a  bar  in  equity.     But  the  inquiry 
arises  on  the  other  side  of  the  court.     It  is 
a    question   of   law.     And   until   the   act   of 
18.55  it  was  the  general  doctrine  of  the  courts 
of  common  law  that  the  wife  was  not  capable 
of  enjoying  and  disposing  of  her  own  property 
at  her  own  election,  and  moreover  that  the 
married  pair  could  not  contract  directly  with 
csach  other.     .     .     .     But  that  statute  made 
a   great  change.     It  provided  that  coverture 
fihould  in  nowise  disable  the  wife  from  selling 
what  was  her  own,  nor  in  any  manner  in- 
terfere with  her  disposal  of  it.     No  distinc- 
tion is  made  between  kinds  of  property.    The 
language    takes    in    all    without    exception. 
Xow,  since  the  right  in  question  is  her  prop- 
erty, and  is  a  legitimate  subject  of  sale,  why 
may  she  not  part  with  it  in  point  of  law  to 
whomsoever  holds   the   title   to  which   it  is 
germane?     And  since  husband  and  wife  may 
now  by  the  rules  of  law,  as  well  as  those  of 
Ann.  Cas.  1917A. — i. 


equity,  make  mutual  contracts  with  regard 
to  property,  and  sell  and  deed  to  each  other 
.  .  .  why  may  she  not  sell  and  release  di- 
rectly to  her  husband  ?  No  reason  is  perceived 
that  would  not  infringe  the  spirit  of  the  leg- 
islation of  1855.  By  means  of  that  enact- 
ment the  faculty  to  transact,  and  the  fact 
transacted,  which  were  antecedently  pure  mat- 
ters of  equity,  were  legitimated  at  law  and 
clothed  with  the  attributes  of  law.  The  con- 
sequential effect  of  the  act  of  release  upon 
tlie  future  of  the  right  can  present  no  objec- 
tion. Tliat  the  act  in  which  she  parts  with 
the  right,  and  so  disposes  of  it,  does  at  the 
same  time  determine  it,  is  not  an  obstacle. 
These  consequences  are  the  due  expressions  of 
opposite  sides  of  the  same  fact.  The  object 
aimed  at  is  to  cause  a  cessation  of  the  right, 
and  not  an  existence  of  it  in  new  hands.  The 
sale  being  made  fairly,  and  in  accordance  with 
the  dictates  of  equity,  and  regularly  carried 
out  by  deed  on  one  side  and  exemplary  per- 
formance on  the  other,  the  transaction  oper- 
ates by  way  of  release  of  the  right,  in  contem- 
plation of  law,  and  implies  an  obligation  not 
to  reassert  it."  In  Dakin  v.  Dakin,  97  Mich. 
284,  56  N.  W.  562,  it  was  said:  "We  think 
that  a  contract  whereby  a  wife  releases  her 
dower  to  her  husband,  in  consideration  of 
the  conveyance  to  her  property  from  him, 
is  valid.  It  has  been  so  held  repeat<Hily. 
-Such  release,  whether  to  her  husband,  or  by 
joining  with  him  in  a  deed,  or  by  election 
to  take  a  bequest  under  his  will,  has  been 
held  a  sufficient  consideration  for  the  convev- 
ance  of  land  and  for  such  bequests,  even 
against  creditors,  where  the  element  of  fraud 
is  absent."  In  the  case  of  In  re  Fennell,  207 
Pa.  St.  309,  56  Atl.  875,  the  court  said:  "By 
an  agreement  in  writing,  under  seal,  duly 
acknowledged,  a  married  woman  relinquished 
her  right  of  dower  and  all  other  right,  claim, 
and  interest  whatsoever  in  the  estate  of  her 
husband,  and  agreed  that  at  his  death  his 
estate  should  vest  in  his  heirs  or  in  such  per- 
sons as  by  will  he  should  appoint,  in  like  man- 
ner p,s  if  they  had  never  been  married.  At 
the  same  time  her  husband  executed  an  agree- 
ment relinquishing  all  interest  in  her  estate. 
These  agreements  were  alike  and  conferred 
equal  rights.  Their  purpose  as  stated  in  the 
preambles  was  to  give  to  each  the  free  and 
absolute  control  and  disposal  of  his  or  her 
separate  property.  The  consideration  in  each 
was  one  dollar  and  the  like  covenant  of  the 
other  party.  The  agreement  into  which  the 
wife  entered  was  entirely  free  from  fraud, 
concealment  or  overreaching.  She  was  her 
husband's  second  wife,  married  late  in  life, 
and  not  the  mother  of  his  children,  who  were 
of  full  age  at  the  time  of  her  marriage.  Each 
party  had  a  separate  estate,  and  hers  was  a 
third  larger  than  his.  The  agreement  was 
not  only  fair  and  conscionable  but  decidedly 
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to  her  advantage.  After  the  death  of  her 
husband,  she  attempted  to  repudiate  the 
agreement  into  which  she  had  entered,  on  the 
ground  that  it  was  not  legally  binding  and 
she  instituted  proceedings  in  partition  to  have 
her  dower  interest  ascertained  and  set  apart. 
We  have  then  the  single  question  whether  a 
post-nuptial  agreement  reasonable  in  its 
terms,  entered  into  with  a  full  knowledge  of 
the  facts  and  for  an  adequate  consideration, 
by  which  a  wife  releases  her  inchoate  right 
of  dower,  is  binding  upon  her,  there  being  at 
the  time  no  intention  to  suspend  the  marital 
relation.  If  this  agreement  had  been  made  in 
the  contemplation  of  an  actual  and  immediate 
separation  even  before  the  act  of  1893,  there 
could  be  no  doubt  of  its  validity.  .  .  . 
While  the  common-law  disability  of  a  married 
woman  remained,  except  as  modified  by  stat- 
ute, her  contracts  when  unobjectionable 
might  be  enforced  through  the  medium  of 
equity.  Equity  for  some  purposes  regarded 
husband  and  wife  as  distinct  persons,  capable 
of  contracting  with  each  other,  notwithstand- 
ing their  legal  unity.  ...  If  there  was 
doubt  before  on  this  subject,  it  was  settled 
by  the  act  of  June  8,  1893,  which  gives  to  a 
married  woman  the  same  right  and  power 
that  any  other  person  has  to  acquire,  possess, 
control  and  dispose  of  any  kind  of  property 
in  possession  or  expectancy,  and  to  make 
any  contracts  that  may  be  necessary,  appro- 
priate or  advantageous  to  the  exercise  and 
enjoyment  of  the  rights  and  powers  granted, 
excepting  only  certain  contracts  named." 

An  agreement  entered  into  by  a  husband 
and  wife  whereby  the  latter  for  a  considera- 
tion releases  her  dower  interest  to  her  hus- 
band will  not  be  binding  on  the  wife  unless 
it  is  evidenced  by  a  deed  or  instrument  in 
writing.  Randies  v.  Randies,  63  Ind.  93; 
Shemwell  v.  Carper  (Ky.)  87  S.  W.  771. 
However,  it  seems  that  such  an  agreement  is 
valid  and  binding  as  against  the  husband. 
Brown  v.  Rawlings,  72  Ind.  505. 

A  married  woman  may  set  aside  a  contract 
entered  into  with  her  husband  releasing  her 
dower  interest  in  his  lands  by  proving  to  the 
satisfaction  of  the  court  that  she  was  in- 
fluenced by  fraud  or  deceit,  or  by  showing  a 
lack  of  consideration.  Redwine  v.  Redwine, 
reported  in  full,  post,  this  volume,  at  page 
58;  Wright  v.  Wright,  79  Mich.  527,  44  X.  W. 
944;  Bechtel  v.  Barton,  147  Mich.  318,  110 
X.  W.  935;  In  re  Bell,  29  Utah  1,  80  Pac. 
615.  See  also  Chittock  v.  Chittock,  101  Mich. 
367,  59  N.  W.  665.  Thus  in  Wright  v.  Wright, 
supra,  the  court  said:  "It  has  been  settled 
in  this  state  that  there  is  no  legal  objection 
to  an  arrangement  between  husband  and  wife, 
for  a  fair  consideration,  to  extinguish  her 
right  of  dower.  .  .  .  But  no  court  can 
sustain  such  an  arrangement  unless  it  is  a 
fair  and  voluntary  one.    If  a  wife  is  defraud- 


ed, or  improperly  persuaded  into  such  an  ar- 
rangement by  any  fraud  or  device  of  her 
husband,  she  is  entitled  to  full  and  adequate 
redress;  and,  if  difficulties  are  raised  in  se- 
curing it,  he  or  his  estate — inasmuch  as  hia 
heirs  or  devisees  cannot  be  regarded  as  bona 
fide  purchasers — must  bear  the  risks." 

In  South  Carolina  it  is  held  that  if  the 
intention  to  covenant  to  release  dower  is  not 
clearly  manifest  from  the  terms  of  the  instru- 
ment it  cannot  be  asserted  as  an  effectual 
bar  to  that  interest  after  the  decease  of  the 
husband.  Shelton  v.  Shelton,  20  S.  C.  560; 
Moon  V,  Bruce,  63  S.  C.  126,  40  S.  E.  1030. 

b.  Separation  Agreement. 

The  fact  that  an  agreement  to  release  dow- 
er is  incorporated  in  a  deed  of  separation  exe- 
cuted by  the  husband  and  wife  does  not  alter 
the  rule  validating  such  a  release  if  the 
agreement  of  separation  is  otherwise  valid 
and  binding  as  between  the  parties.  Hllbish 
V.  Hattle,  145  Ind.  68,  44  N.  E.  23,  33  L.R.A. 
783;  Friebe  v.  Elder,  103  N.  E.  429,  affirmed 
181  Itid.  597,  105  N.  E.  151;  Loud  v.  Loud, 
4  Bush  (Ky.)  453;  Randall  v.  Randall,  37 
Mich.  563;  Rhoades  v.  Davis,  51  Mich.  306, 
16  N.  W.  659;  Owen  v.  Yale,  75  Mich.  256, 
42  N.  W,  817;  Chittock  v.  Chittock,  101 
Midi.  367,  59  N.  W.  655.  See  also  Bechtel 
v.  Barton,  147  Mich.  318,  110  N.  W.  935; 
La  Plant  v,  Lester,  150  Mich.  336,  113  N.  W. 
1115,  14  Detroit  Leg.  N.  643;  Hutton  v.  Hut- 
ton,  3  Pa.  St.  100;  Dillinger's  Appeal,  35 
Pa.  St.  357;  Hitner's  Appeal,  54  Pa.  St.  110; 
Scott's  Estate,  147  Pa.  St.  102,  23  All.  214; 
In  re  Kaiser,  199  Pa.  St.  269,  49  Atl.  70,  85 
Am.  St.  Rep.  785.  Compare  Walsh  v.  Kelly, 
34  Pa.  St.  84  (agreement  not  under  seal)  ; 
Kreiser's  Appeal,  69  Pa.  St.  194  (common-law 
rule),  nius  in  Loud  v.  Loud,  4  Bush  (Ky.) 
453,  the  court  said:  ''Whilst  courts  should 
guard  with  vigilance  the  rights  of  wives,  it 
is  not  meant  to  disregard  those  of  the  hus- 
band; and  when  a  wife,  without  legal  cause, 
shall  abandon  her  husband,  and  when  causes 
of  litigation  between  them  exist,  we  appre- 
hend that  an  article  of  separation  entered 
into  with  a  trustee  consenting  for  the  wife, 
in  which  the  husband  provides  for  her  as  well, 
or  perhaps  better,  than  the  court  would  com- 
pel him,  in  consideration  of  which  she  relin- 
quishes right  of  dower  and  distribution  in  his 
estate,  and  the  parties  continue  to  act  upon 
this  until  the  husband  dies,  it  is  too  late  for 
her  to  complain  or  seek  to  repudiate  the  pro- 
vision made  for  her,  and  demand  dower  and 
distribution."  And  in  In  re  Kaiser,  199  Pa. 
St.  269,  49  Atl.  79,  85  Am.  St.  Rep.  785, 
the  court  in  passing  on  the  validity  of  a 
stipulation  executed  by  a  husband  and  his 
wife,  whereby  the  latter  agreed  to  release 
her  dower  interests  in  the  lands  of  the  former. 
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said:  "It  is  well  settled  by  numerous  deci- 
eiona  in  this  state  tliat  a  contract  of  this  char- 
acter is  binding  on  both  parties.  To  give  it 
validity,  however,  as  against  the  wife  it  must 
contemplate  an  actual  and  immediate  separa- 
tion, must  be  based  upon  a  good  consideration 
and  be  reasonable  in  its  terms,  and  must  in 
good  faith  be  carried  into  effect  by  the 
parties.  Such  deeds  of  separation  are  effec- 
tive both  at  law  and  in  equity  and  will  be 
enforced  according  to  their  terms.  Tins  is 
unquestionably  the  law  of  the  state  as  estab- 
lished by  the  decisions  of  this  court.  The 
reason  of  the  rule  is  apparent  from  these  de- 
cisions. .  Such  deeds  are  obligatory 
upon  the  husband  and  their  provisions  are 
enforceable  against  him  and  his  estate.  As 
has  been  said,  mutuality  is  the  essence  of 
equity.  The  reason,  therefore,  for  the  en- 
forcement of  the  contract  against  the  wife  is 
that  it  would  be  manifest  injustice  and  viola- 
tive of  every  principle  of  equity,  to  permit 
her  to  disregard  and  annul  the  agreement 
freely  made  by  her  for  a  good  consideration 
and  upon  terms  advantageous  to  her.  She 
cannot  retain  the  benefits  of  the  transaction 
and  repudiate  her  con ven ants  given  as  a  con- 
sideration for  them.  Equity  turns  her  away 
from  its  door  and  refuses  its  assistance  in 
obtaining  for  her  the  fruits  of  a  violated 
agreement.  This  is  the  effect  of  her  deed, 
regardless  of  the  acknowledgment.  It  is  not 
the  form  or  character  of  the  acknowledgment 
of  the  contract,  but  the  solemn  covenants 
which  she  assumes  in  sealing  the  instrument 
and  accepting  its  benefits  that  give  it  life  and 
prevent  her  from  repudiating  it." 

The  reported  case  holds  that  although  a 
contract  of  separation  may  be  contrary  to  the 
policy  of  the  law  of  the  jurisdiction,  that 
fact  will  not  render  void  a  part  of  the  agree- 
ment whereby  the  wife  for  a  valuable  con- 
sideration releases  her  dower  interest  to  her 
husband  as  they  are  competent  to  enter  into 
such  a  contract  and  continue  to  live  together 
as  husband  and  wife. 

In  some  instances,  however,  where  a  re- 
lease of  dower  by  a  married  woman  has  been 
incorporated  in  an  agreement,  entered  into 
for  the  purpose  of  facilitating  a  divorce,  the 
entire  agreement  has  been  held  to  be  void  as 
contrary  to  public  policy.  Hamilton  v.  Ham- 
ilton, 89  111.  349;  In  re  Bell,  29  Utah  1,  80 
Pac.  616. 

2.  Right  Not  Recognized. 

a.  General   Rule. 

In  other  jurisdictions  the  methods  of  bar- 
ring dower  which  are  approved  by  statute  are 
deemed  to  be  exclusive,  and  in  the  absence  of 
a  provision  enabling  the  wife  to  release  her 
dower  by  express  contract  with  her  husband 


any  attempted  release  to  him  is  regarded  as 
a  nullity. 

Arkansas. — ^Countz  v.  Markling,  30  Ark. 
17;  Pillow  V.  Wade,  31  Ark.  678;  Bowers  v. 
Hutchinson,  67  Ark.  15,  53  S.  W.  399. 

Iowa. — Linton  v.  Crosby,  54  la.  478,  6  N. 
W.  726;  Shane  v.  McNeill,  76  la.  459,  41  N. 
W.  166;  Sawyer  v.  Biggart,  114  la.  489,  87 
N.  W.  426  (separation  agreement)  ;  Baker  v. 
Syfritt,  147  la.  49,  125  N.  W.  998;  In  re 
Kennedy,  154  la.  460,  135  N.  W.  53.  See  also 
Swartz  V.  Andrews,  137  la.  261,  114  N.  W. 
888,  126  Am,  St.  Rep.  285.  Compare  Blake 
V.  Blake,  7  la.  46  (decided  under  earlier 
statute)  ;  Robertson  v.  Robertson,  25  la.  350 
(decided  under  earlier  statute)  ;  McKee  v. 
Reynolds,  26  la.  678  (decided  under  earlier 
statute). 

Maine. — Pinkham  v.  Pinkham,  96  Me.  71, 
49  Atl.  48,  85  Am.  St.  Rep.  392.  See  also 
Rowe  V.  Hamilton,  3  Greenl.  (Me.)  63  (rule 
at  common  law) ;  French  v.  Peters,  83  Me. 
396. 

New  York. — Dworsky  v.  Arndstein,  29  App. 
Div.  274,  61  N.  Y.  S.  597.  See  also  the  follow- 
ing earlier  cases  holding  that  at  common  law 
a  married  woman  has  no  right  to  release  her 
dower  by  express  contract  with  her  husband: 
Carson  v.  Murray,  3  Paige  483;  Guidet  v. 
Brown,  3  Abb.  N.  Cas.  295,  54  How.  Pr.  409; 
Armstrong  v.  Armstrong,  1  N.  Y.  St.  Rep. 
529;  New  York  Life  Ins.  Co.  v.  Mayer,  14 
Daly  318,  affirmed  108  N.  Y,  665,  15  N.  E. 
444;  Graham  v.  Van  Wyck,  14  Barb.  531; 
Crain  v.  Cavana,  36  Barb.  410;  Wightman 
V.  Scheifer,  63  Hun  633,  18  N.  Y.  S.  651,  45 
N.  Y.  St.  Rep.  698.  See  also  Townsend  v. 
Townsend,  2  Sandf.  711, 

Oregon. — House  v.  Fowie,  20  Ore.  163,  25 
Pac.  376,  22  Ore.  303,  29  Pac.  890. 

yir^rinia.— Land  v.  Sliipp,  98  Va.  284,  36 
8.  E.  391,  50  L.R.A.  560  (separation  agree- 
ment). 

Wi«con«n.— -Wilber  v.  Wilber,  62  Wis.  298, 
9  N.  W.  163;  Leach  v.  Leach,  65  Wis.  284,  26 
N.  W.  754. 

Thus  under  the  Arkansas  statutes  a  mar- 
ried woman  can  relinquish  her  dower  right 
only  by  joining  with  her  husband  in  a  deed 
of  conveyance  to  a  third  person,  and  a  re- 
lease of  dower  by  a  wife  to  her  husband  is 
regarded  a«  a  nullity.  Countz  v.  Markling, 
30  Ark.  17;  Pillow  v.  Wade,  31  Ark.  678; 
Bowers  v.  Hutchinson,  67  Ark.  15,  63  S.  W. 
399.  In  the  case  last  cited  there  was  pleaded 
in  bar  of  a  petition  to  assign  dower  a  deed 
of  separation  which  included  a  release  of 
the  wife's  dower  rights  in  the  property  of 
her  husband.  The  deed  had  been  duly  execut- 
ed and  acknowledged  by  the  petitioner  and 
the  deceased  in  his  lifetime.  The  court  said: 
"The  deed  which  constituted  the  defense  in 
this  action  was  without  effect  as  a  relinquish- 
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ment  of  dower  in  real  estate.  The  statutes 
of  this  state  provide  that  a  widow  shall  have 
dower  in  'all  tlie  lands  whereof  her  husband 
was  seized  of  an  estate  of  inheritance  at  any 
time  during  the  marriage,  unless  the  same 
shall  have  been  relinquished  in  legal  form.' 
To  relinquish  her  dower  in  any  land  of  her 
husband  the  statutes  require  her  to  join  in 
the  conveyance  thereof,  and  to  voluntarily 
appear  before  a  proper  court  or  officer,  and, 
in  the  absence  of  her  husband,  declare  that 
she  had  of  her  own  free  will  signed  the  relin* 
quishment  of  dower  for  the  purposes  contained 
and  set  forth  in  the  conveyance,  without  com- 
pulsion or  undue  influence  of  her  husband. 
Under  these  statutes  this  court  has  repeated- 
ly held  that  'a  married  woman  can  relinquish 
dower  only  by  joining  with  her  husband  in 
a  deed  of  conveyance  to  a  third  person.'  .  .  . 
In  Pillow  V.  Wade,  31  Ark.  678,  this  court 
held  that  a  release  of  dower  by  a  wife  to  her 
husband  was  a  nullity." 

In  yew  York  it  is  held  that  a  release  of 
dower  by  a  married  woman  to  her  husband, 
standing  by  itself,  is  of  no  effect  because  dur- 
ing coverture  the  wife's  inchoate  right  of 
dower  can  be  transferred  or  released  only  to 
one  who  already  has,  or  by  the  instrument 
of  release  acquires,  an  independent  title  to 
the  property.  Thus  in  Dworsky  v.  Arndt- 
stein,  29  App.  Div.  274,  51  N.  Y.  S.  697,  there 
was  involved  the  effect  of  a  release  of  dower 
executed  by  a  married  woman  to  her  hus- 
band, who  was  at  the  time  of  the  execution 
of  the  release,  owner  of  the  premises,  and 
through  whom  the  defendant  derived  his  title. 
In  passing  on  the  validity  of  the  release  the 
court  said:  "The  release,  .  .  .  was  of  no 
effect  standing  by  itself,  because  during  cov- 
erture the  wife's  inchoate  right  of  dower  can 
onlv  be  transferred  or  released  to  one  who 
already  has,  or  by  the  instrument  of  the  re- 
lease acquires,  an  independent  title  to  the 
property,  (Elmendorf  v.  Lockwood,  57  N.  Y. 
325.)  But  the  statute  provides  that  if,  after 
coverture,  a  pecuniary  provision  shall  be 
made  to  a  wife  in  lieu  of  her  dower,  she  shall 
make  her  election  whether  she  will  take  such 
provision  or  whether  she  will  be  endowed  of 
the  lands  of  her  husband,  but  she  shall  not 
have  both.  (1  R.  S.  741,  sec.  12.)  There 
is  nothing  here  from  which  it  can  be  said, 
as  a  matter  of  law,  that  a  pecuniary  pro- 
vision was  made  for  this  woman  as  a  con- 
sideration for  this  release.  Whether  it  was 
so  made  is  a  question  of  fact  to  be  determined 
in  any  action  where  that  question  shall  arise, 
and  when  so  determined,  is  conclusive  as  to 
the  parties  to  that  action,  but  as  to  nobody 
else." 

In  Iowa  and  Oregon  the  rule  obtains  that 
a  married  woman  has  no  right  to  release  her 
dower  interest  by  express  contract  with  her 
husband,  as  it  is  specifically  provided  by  stat- 


ute that  when  property  is  owned  by  either 
husband  or  wife  the  other  has  no  interest 
therein  which  can  be  the  subject  of  contract 
between  them.  Linton  v.  Crosby,  54  la.  478, 
6  N.  W.  726;  Shane  v.  McNeill,  76  la.  459, 
41  N.  W.  166;  Sawyer  v.  Biggard,  114  la. 
489,  87  N.  W.  426  (separation  agreement)  ; 
Baker  v.  Syfritt,  147  la.  49,  125  N.  W. 
998;  In  re  Kennedy,  154  la.  460,  135  N.  W, 
63;  House  v.  Fowle,  20  Ore.  163,  25  Pac.  376, 
22  Ore.  303,  29  Pac.  890.  See  also  Swartz  v. 
Andrews,  137  la.  261,  114  N.  W.  888,  126  Am. 
St.  Rep.  285.  Compare  Blake  v.  Blake,  7  la. 
46  {decided  under  earlier  statute)  ;  Robert- 
son V.  Robertson,  25  la.  350  decided  under 
earlier  statute)  ;  McKee  v.  l.eynolds,  26  la. 
578  (decided  under  earlier  statute).  In  Lin- 
ton V.  Crosby,  54  la.  478,  6  N.  W.  726,  the 
sole  question  presented  for  determination  was 
whether  a  contract  of  a  married  woman  en- 
tered into  with  her  husband  whereby  she 
relinquished  to  him  her  right  of  dower  was 
valid.  The  court  said:  ''The  question  here 
presented  is  not  one  of  difficulty,  and  may  be 
disposed  of  upon  a  brief  consideration.  Code, 
section  2203,  is  in  the  following  language: 
'When  property  is  owned  by  either  the  hus- 
band or  wife,  the  other  has  no  interest  there- 
in which  can  be  the  subject  of  contract  be- 
tween them,  or  such  interest  as  will  make 
the  same  liable  for  the  contracts  or  liabilities 
of  either  the  husband  or  wife  who  is  not  the 
owner  of  the  property,  except  as  provided  in 
this  chapter.'  This  provision  relates  to  the 
interest  which  a  husband  or  wife  holds  in 
the  lands  owned  by  his  or  her  spouse  which 
arises  under  the  marriage  relations.  It  does 
not  refer  to  a  property  interest  that  may  be 
based  upon  contract,  or  may  be  derived  from 
sources  other  than  the  marriage  relation. 
The  section  evidently  contemplates  and  in- 
cludes in  its  language  the  dower  estate.  Up- 
on tlie  marriage  relation  this  estate  is  based. 
The  exception  at  the  close  of  the  section  re- 
fers to  section  2214,  which  provides  that  ex- 
penses of  the  family,  and  of  the  education  of 
the  children,  are  chargeable  upon  the  proper* 
ty  of  the  husband  and  wife;  contracts  made 
by  one  spouse,  under  which  such  expenses  are 
incurred,  may  be  enforced  against  the  other. 
Sections  2207  and  2208  provide  for  the  en- 
forcement of  such  contracts  in  cases  of  aban- 
donment of  the  association  required  by  the 
marriage  relation.  The  exception  cannot  be 
construed  as  applicable  to  contracts  relating 
to  dower.  Section  2202  provides  that  a  mar- 
ried woman  may  own,  convey  and  devise  prop- 
erty acquired  by  descent,  gift  or  purchase, 
to  the  same  extent  and  in  the  same  manner 
as  such  acts  may  be  done  by  %  the  husband; 
and  section  2206  declares  that  'a  conveyance, 
transfer  or  lien,  executed  by  either  husband 
or  wife,  to  or  in  favor  of  the  other,  shall  be 
valid  to  the  same  extent  as  between  other 


HILL  T.  BOLAND. 

125  M4,  lis. 


53 


persons.'  These  provisJsns  relate  to  prop- 
erty owned  absolutely  by  the  husband  and 
wile  in  their  own  right,  and  not  to  the  inter- 
est one  may  have  in  lands  of  the  other.  This 
construction  of  the  several  sections  cited  will 
give  effect  to  all.  It  is,  too,  in  accord  with 
the  obvious  meaning  of  the  language  of  each 
Section  2203  was  first  introduced  into  the 
present  code;  it  had  not  before  been  the  law. 
Prior  thereto  this  court  had  held  that  under 
an  agreement  to  separate,  a  husband  and 
wife  could  relinquish  to  each  other  dower 
held  by  each  in  the  property  of  the  other. 
Robertson  v.  Robertson,  25  la.  350;  McKee  v. 
Reynolds,  26  la.  578.  The  provision  just 
cited  was  intended  to  change  this  rule.'*  How- 
ever in  Baker  v.  Syfritt,  147  la.  49,  125  N.  W. 
998,  the  court  said:  "In  this  state  a  mar- 
ried woman  is,  equally  with  her  husband, 
competent  to  dispose  of  her  estate  by  wil]. 
Code,  section  3270.  Under  our  statutoB,  and 
according  to  numerous  decisions  of  this  court, 
they  may  buy  from  and  sell  to  one  another, 
and  the  conveyance  of  real  estate  from  one 
to  the  other  is  effective  without  the  interposi- 
tion of  a  trustee.  Code,  section  3157.  The 
only  limitation  imposed  by  statute  upon  their 
competency  to  contract  with  each  other  in 
relation  to  their  separate  estates  is  found  in 
Code,  section  3154,  which  provides  that  neith- 
er has  any  interest  in  the  property  of  the 
other  which  can  be  made  the  subject  of  con- 
tract between  them.  This  restriction  in- 
validates agreements  the  subject  of  which 
is  the  right  which,  by  reason  of  the  marriage 
relation,  one  of  the  parties  has  in  property 
owned  by  the  other.  It  goes  no  farther. 
.  .  .  The  inchoate  rights  which  each  has 
in  the  property  of  the  other  by  virtue  of 
their  marriage  are  not  property,  and  the 
statute  wisely  provides  that  they  shall  not 
be  the  subject  of  speculative  transactions  be- 
tween them,  but  they  may  freely  deal  with 
each  other  concerning  property  owned  by 
either,  although  the  near  or  remote  result  of 
their  dealings  may  be  the  loss  or  extinguish- 
ment of  an  inchoate  right.  For  instance,  hus- 
band and  wife  may  make  a  contract  of  part- 
nership into  which  their  individual  property 
shall  be  merged  as  capital,  thereby  putting 
to  risk  the  inchoate  rights  of  each  in  the 
other's  estate,  but  no  one  will  contend  that 
such  an  agreement  is  within  the  prohibition 
of  the  statute.  If  husband  and  wife  each  own 
a  quarter  section  of  land,  and  they  enter 
into  an  agreement  by  which  they  unite  and 
convey  both  tracts  to  a  third  person  in  ex- 
change for  a  half  section  conveyed  to  the 
wife  alone,  it  cannot  be  doubted  that  this 
also  is  a  perfectly  valid  transaction,  although 
the  result  of  it  is  a  radical  change  in  their 
inchoate  rights.  Each  has  relinquished  such 
right  in  a  quarter  section,  and  the  husband 
has  acquired  such  right  in  a  three  hundred 


and  twenty  acre  tract— all  of  which  was  neces- 
sarily involved  in  the  original  agreement  be- 
tween them.  This  is  not  in  violation  of  the 
statute,  because  the  subject  of  the  contract 
is  tangible  substantive  property  owned  by  the 
parties,  while  the  effect  upon  their  inchoate 
rights  follows  only  as  incident  to  changes  in 
ownership  of  the  fee,  and  is  effected  by  opera- 
tion of  law.  Coming  a  step  nearer  to  the  case 
in  hand  we  see  no  good  reason  why  husband 
and  wife  may  not  agree  to  unite  their  sepa- 
rate estates  in  the  creation  of  a  trust  for  the 
benefit  of  a  third  person,  who  shall  come  into 
the  legal  title  and  right  of  possession  upon 
the  death  of  the  survivor.  If  to  that  end  they 
execute  a  joint  instrument,  clearly  expressing 
their  purpose,  then,  whether  it  be  called  a 
contract,  compact,  will,  or  conveyance,  we 
think  it  should  be  treated  as  a  relinquishment 
of  dower  right,  or  at  worst,  when  one  maker 
has  died  without  attempting  to  revoke  it,  the 
other  should  be  held  estopped  to  set  up  any 
right  which  tends  in  whole  or  in  part  to  the 
defeat  of  the  common  purpose.  A  contract  is 
none  the  less  a  contract  because  it  contains 
provisions  which  are  testamentary  in  char- 
acter, nor  is  a  will  any  less  a  will,  if  properly 
executed,  because  it  embodies  contractual 
features." 

In  Maine  and  Virginia  although  the  rights 
of  a  married  woman  have  been  extended  by 
enabling  statutes,  she  has  not  acquired  the 
absolute  right  to  release  her  dower  by  express 
contract  with  her  husband.  Pinkham  v.  Pink- 
ham,  95  Me.  71,  49  Atl.  48,  85  Am.  St.  Rep. 
392;  Land  v.  Shipp,  98  Va.  284,  36  S.  E.  391, 
50  L.R.A.  560  (separation  agreement).  See 
also  Rowe  v.  Hamilton,  3  Greenl.  (Me.)  63 
(rule  at  common  law)  ;  French  v.  Peters,  33 
Me.  396.  In  Pinkham  v.  Pinkham,  supra,  the 
following  agreement  was  asserted  as  a  bar 
to  the  widow's  right  to  dower:  "By  mutual 
consent  and  agreement  this  day  entered  into 
by  and  between  Elisha  F.  Pinkham  and 
Frances  O.  Pinkham,  both  of  Augusta,  Maine, 
man  and  wife,  and  for  a  valuable  considera- 
tion paid  by  the  one  unto  the  other,  receipt 
of  which  is  hereby  acknowledged,  each  does 
hereby  release  and  discharge,  convey  and 
transfer  unto  the  other  all  of  his  right,  title 
and  interest  in  dower  of  his  or  her  real  estate 
of  which  he  or  she  is  now  seized  or  possessed, 
and  of  which  he  or  she  may  die  seized  or 
possessed.  And  likewise  do  further  hereby 
acknowledge  full  and  complete  satisfaction 
for  and  of  each  in  the  other's  personal  estate 
at  time  of  his  or  her  decease,  hereby  waiving 
and  cancelling  and  discharging  each  unto  the 
other  all  claim  and  right  of  claim  which  each 
may  have  at  the  time  of  the  other's  decease 
in  each  other's  estate,  whether  by  allowance 
or  widow's  or  widower's  thirds,  under  gen- 
eral laws  of  the  state,  excepting  this  writing 
shall  not  cut  nor  interfere  with  any  provision 
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made  in  the  will  of  the  narty  who  shall  first 
decease,  if  any  such  provision  shall  be  made 
in  favor  of  the  other."  Tlie  court  said:  "But 
is  the  agreement  valid?  We  think  not.  At 
common  law  a  wife  could  not  bar  her  dower 
by  a  release  to  her  husband  during  coverture. 
.  .  .  If  such  power  now  exists,  it  must 
be  by  reason  of  some  enabling  statute.  .  .  . 
If  the  power  be  sought  in  the  general  stat- 
utes extending  the  powers  of  wives  to  con- 
tract with  their  husbands,  we  think  the  search 
will  be  unavailing.  Certainly  no  such  power 
is  expressly  given,  and  we  think  it  is  not 
given  by  any  fair  intendment.  .  .  .  Such 
statutes,  as  was  said  in  that  case,  'must 
be  construed  strictly  as  in  derogation  of  the 
common  law,  and  as  modifying  a  long  ap- 
proved policy.*  Now  because  the  statutes 
empower  a  wife  to  convey  her  real  estate  to 
her  husband,  a  matter  of  bargain  and  sale, 
or  gift,  it  does  not  follow  that  she  may  divest 
herself  of  her  dower  right,  or  as  we  now  say, 
her  right  and  interest  by  descent,  by  simply 
contracting  mutual  releases  with  her  hus- 
band. The  two  matters  are  different.  The 
right  and  interest  by  descent  arise  by  reason 
of  the  marital  relation  and  continue,  unless 
barred,  as  long  as  that  relation  exists.  It  is 
not  barred  by  a  sale  to  the  husband,  for  if  the 
wife  convey  her  real  estate  to  her  husband, 
her  inchoate  right  by  descent  springs  at  once 
into  existence.  It  is  not  defeated  nor  barred. 
The  law  jealously  regards  the  rights  of  a  wife 
in  tlie  estate  of  her  husband.  She  mav  not 
be  barred  by  his  deed  or  his  will,  unless  she 
joins  in  the  one,  or  is  willing  to  accept  the 
provisions  of  the  other.  She  is  even  protected 
against  her  own  too-easily  persuaded  confi- 
dence in  her  husband,  her  own  improvident 
contracts  with  him.  For  if  during  coverture, 
jointure  or  pecuniary  provision  is  made  for 
her,  even  with  lier  consent,  and  her  dower  or 
right  and  interest  by  descent  would  be  there- 
by barred,  she  may  waive  the  provision,  and 
save  her  interest.  .  .  .  Had  it  been  the 
intention  of  the  legislature  to  grant  to  wives 
a  power  of  so  serious  a  character  and  of  such 
doubtful  utility  to  them  as  the  irrevocable 
power  claimed  in  this  case  would  be,  we  think 
that  intention  would  have  been  more  clearly 
expressed."  In  Land  v.  Shipp,  98  Va.  284,  36 
8.  E.  391,  50  L.R.A.  5G0,  the  question  before 
the  court  was  the  validity  of  a  release  of 
dower  by  a  wife  to  her  husband,  contained  in 
a  deed  of  separation.  The  court  said:  'The 
•Married  Woman's  Act'  makes  no  reference, 
directly  or  indirectly,  to  the  rights  of  the 
wife  in  the  husband's  property,  real  or  per- 
sonal, acquired  by  the  marriage.  It  simply 
enlarges  the  powers  of  the  wife  over  property 
declared  in  the  act  to  be  her  separate  estate. 
There  ia  nothing  whatever  in  the  act  confer- 
ring upon  the  wife  the  power  to  contract 
generally,  whether  she  had  separate  estate  or 


not.  .  .  .  The  deed  of  separation  in  this 
case  contains  none  of  the  elements  of  a  join^ 
ture.  It  is  nothing  more  or  less  than  an 
attempt  to  dissolve  the  marital  relations 
between  the  parties,  to  obtain  from  the  wife 
a  release,  directly  to  her  husband,  of  her 
inchoate  right  of  dower  in  his  estate,  and  to 
place  upon  her  the  support  of  herself  and  the 
child  of  the  marriage.  In  the  condition  in 
which  the  wife  was  thereby  placed,  the  money 
consideration  for  entering  into  the  contract 
was  readily  consumed  in  the  use  for  the 
support  of  herself  and  child.  The  wife  being 
without  power  to  make  such  a  contract,  it 
is  absolutely  void  as  to  her,  and  therefore 
does  not  bar  her  dower  in  the  lands  of  which 
the  husband  was  seized  during  the  coverture." 
In  Davis  v.  Davis,  61  Me.  395,  it  was  held 
that  a  wife  cannot  release  her  inchoate  right 
of  dower  to  her  husband  by  a  parol  agree- 
ment. 

Likewise,  in  other  jurisdictions,  the  com- 
mon-law rule  still  obtains  to  the  effect  that 
a  married  woman  does  not  have  the  riglit 
to  release  her  dower  to  her  husband  by  ex- 
press contract  with  him,  and  any  such  at- 
tempted release  made  during  coverture  is 
therefore  void  and  unenforceable  as  against 
the  wife.  Martin  v.  Martin,  22  Ala.  86;  Stil- 
son  V.  Stilson,  46  Conn.  15  (contract  exe- 
cuted pending  divorce  proceedings)  ;  Seeley's 
Appeal,  56  Conn.  202,  14  Atl.  291  (contract 
executed  pending  divorce  proceedings)  ;  Mc- 
Caulley  v.  McCaulley,  7  Houst.  (Del.)  102, 
30  Atl.  735;  Stephenson  v.  Osborne,  41  Miss. 
119,  90  Am.  Dec.  358  (separation  agreement, 
trustee  necessary).  Tims  in  Martin  v.  Mar- 
tin, supra,  the  demandant,  alleging  that  she 
was  the  widow  of  the  deceased,  filed  a  peti- 
tion for  the  allotment  of  her  dower.  In  oppo- 
sition to  her  petition  it  was  alleged  inter 
alia  that  for  a  valuable  consideration  the  de- 
mandant had  entered  into  an  agreement  with 
the  deceased  whereby  she  had  expressly  re- 
leased  and  relinquished  all  her  claim  to 
dower.  The  court  said:  ''The  only  remaining 
question  is,  has  the  demandant  released,  for- 
feited, or  in  any  manner  barred  her  right 
to  dower.  Premising  that  what  we  say  upon 
this  subject  must  be  considered  as  applicable 
to  the  case  in  the  common-law  forum,  and 
without  any  intimitation  as  to  whether  a 
remedy  exists  elsewhere,  we  are  quite  sure 
that  the  agreement  said  to  have  been  entered 
into  between  Shadrach  Martin  and  the  de- 
mandant, cannot  be  looked  to  as  creating  any 
bar  or  impediment  to  a  recovery  of  dower. 
If  the  husband  by  jointure  after  marriage 
make  a  competent  livelihood  of  freehold  for 
the  wife,  of  lands  and  tenements,  to  take 
effect  presently,  in  possession  or  profit,  after 
the  decease  of  the  husband,  and  to  continue 
for  the  wife's  life,  even  this  shall  not  bar  her 
dower,  unless  she  elects  to  accept  it  in  lieu  of 
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dower  after  her  husband's  decease;  for  she  is 
not  capable  of  consenting  to  such  provision 
during  coverture.  .  .  .  Much  less  would 
the  inadequate  provision  made  by  the  par- 
ties in  this  case  to  continue  two  years,  and 
entered  into  during  their  marriage,  have  the 
effect  of  barring  the  wife's  right.  It  is  well- 
settled  law,  that  a  release  of  dower  from  the 
wife  to  the  husband  either  before  or  during 
the  coverture  is  void." 

In  England  it  has  been  held  that  a  contract 
of  separation  executed  by  a  husband  and  his 
wife  and  a  trustee  for  the  latter,  containing 
certain  clauses  alleged  to  be  in  release  of  the 
wife's  dower  interest,  would  not  bar  her  right 
to  dower  under  the  statutes  of  distribution 
Slatter  v.  Slatter,  1  Y.  &  C.  28. 

b.  Modification  of  Rule. 

However,  in  a  number  of  jurisdictions,  by 
the  application  of  the  doctrine  of  estoppel  or 
election,  rather  than  by  a  distinct  recognition 
of  the  existence  of  a  contractual  power  on  the 
part  of  the  wife,  an  agreement  to  release 
dower  to  the  husband,  which  in  its  nature  is 
fair  and  just,  has  been  held  to  be  a  bar  to 
the  wife's  right  of  dower  in  the  estate  of  her 
husband,  she  having  retained  the  benefits 
accruing  under  the  agreement. 

Arkansas. — Bowers  v.  Hutchinson,  67  Ark. 
15,  63  S.  W.  399. 

Oe(yrgia.—U\e\y  v.  Paschal,  35  Ga.  218,  89 
Am.  Dec.  282;  Butts  v.  Trice,  69  Ga.  74. 

Iowa. — Compare  Shane  v.  McNeill,  76  la. 

459,  41  N.  W.  166;  Sawyer  v.  Biggart,  114 
la.  489,  87  N.  W.  426;  In  re  Kennedy,  154  la. 

460,  135  N.  W.  53. 

J/atne.— Woods  v.  Woods,  77  Me.  434,  1 
Atl.  193  (contract  executed  pending  divorce 
proceedings ) .  See  also  Bubier  v.  Roberts,  49 
Me.  460.  Compare  Pinkham  v.  Pinkham,  95 
Me.  71,  49  Atl.  48,  85  Am.  St.  Rep.  302. 

J/«»ot«ri.— Roberts  v.  Walker,  82  Mo.  200 ; 
Halferty  v.  Scearce,  135  Mo.  428,  37  S.  W. 
113,  255.  See  also  Garbut  v.  Bowling,  81  Mo. 
214   (separation  agreement). 

New  Jersey. — Ireland  v.  Ireland,  43  N.  J. 
£q.  311,  12  Atl.  184  (separation  agreement). 

New  York, — Jones  v.  Fleming,  104  N.  Y. 
418,  10  N.  E.  693;  Barnes  v.  Klug,  129  App. 
Div.  192, 113  N.  Y.  S.  325;  Hogg  v.  Lindridge, 
151  App.  Div.  513,  136  N.  Y.  S.  928,  denying 
motion  for  leave  to  appeal  16  App.  Div.  885, 
136  N.  Y.  S.  1137.  See  also  Grain  v.  Cavana, 
36  Barb.  410;  Doremus  v.  Doremus,  66  Hun 
111,  21  N.  Y.  S.  13;  Dworsky  v.  Arndtstein, 
29  App.  Div.  274,  61  N.  Y.  S.  697.  Compare 
Guidet  V.  Brown,  3  Abb.  N.  Gas.  295,  54  How. 
Pr.  409   (under  earlier  rule). 

OAin.— Spangler  v.  Dukes,  39  Ohio  St.  642. 
Tennessee. — Ghaney  v.  Bryan,  15  Lea  589. 
See   also  Watkins  v.  Watkin.s  7  Yerg.  283; 
Parham  v.  Parbam,  6  Humph.  287. 


In  Arkansas  it  has  been  held  that  equity 
will  enforce  a  contract,  otherwise  valid,  made 
between  a  husband  and  wife,  whereby  the 
latter  has  agreed  to  relinquish  her  dower 
rights,  when  the  contract  has  been  performed 
by  the  husband,  and  the  wife  has  received  the 
full  benefits  under  it.  Bowers  v.  Hutchin- 
son, 67  Ark.  15,  53  S.  W.  399  (deed  of  sepa- 
ration.) 

In  Maine  where  it  is  provided  by  statute 
that   a    married   woman    may   be   barred    of 
dower  in  her  husband's  lands  by  pecuniary 
provision  made  for  her  in  lieu  of  dower,  with 
her   consent,   contracts  containing  such   pro- 
visions executed  by  husband  and  wife  have 
been  deemed   to  be  valid,  unless  within  the 
statutory   period   the   wife   elected   to   waive 
their  provisions.    Woods  v.  Woods,  77  Me.  434, 
1  Atl.  193  (contract  executed  pending  divorce 
proceedings ) .    See  also  Bubier  v.  Roberts,  49 
Me.  460.     Thus  in  W^oods  v.  Woods,  supra, 
the  court  said:   "A  married  woman  may  be 
barred  of  dower  in  her  husband's  lands  by  a 
pecuniary  provision  made  for  her  instead  of 
dower   with    her    consent;    and    without    her 
consent,  unless  within  six  months  after  her 
husband's  death  she  waives  such  provision, 
and  files  the  same  in  writing  in  the  probate 
office.    ...    In  this  case,  while  her  husband 
was  alive,  the  plaintiff  received  from  him  one 
thousand  dollars  in  money,  and  some  other 
property,  in  consideration  of  which  she  agreed 
in  writing,  under  her  hand  and  seal,  that  the 
property   so  received  should  be  in   full  dis- 
charge of  all  claim,  right  or  interest  upon  )iim 
and  upon  his  property,  for  her  support  and 
maintenance,  by  way  of  dower  or  otherwise. 
Her  husband  is  now  dead,  and  the  question  is 
whether    this    agreement   bars   her    right   to 
dower.    We  think  it  does.    That  her  husband 
intended  that  the  provision  so  made  for  her 
should  be  in  lieu  of  dower,  and  that  she  de- 
liberately and  advisedly  accepted  it  as  such, 
there  can  be  no  doubt.    The  express  wording 
of  the  agreement  will  admit  of  no  other  in- 
terpretation.   We  think  she  must  abide  by  the 
agreement  she  then  made."     But  in  Pinkham 
V.  Pinkham,  95  Me.  71,  49  Atl.  48,  85  Am. 
St.  Rep.  392,  it  was  held  that  a  mutual  re- 
lease by  husband  and  wife  of  the  interest  that 
each  may.  have  in  the  property  of  the  other 
is  not  such  a  "pecuniary  provision"  as  will 
satisfy  the  statute. 

In  A'eio  York  by  statute  it  is  provided  that 
if,  after  coverture,  a  pecimiary  provision  shall 
be  made  to  a  wife  in  lieu  of  her  dower,  she 
shall  make  her  election  whether  she  will  take 
that  provision  or  whether  she  will  be  endowed 
of  the  lands  of  her  husband,  but  she  shall  not 
have  both.  Under  that  statute  it  has  been 
held  that  if  a  wife  enters  into  an  agreement 
with  her  husband,  releasing  dower  in  lieu  of 
a  valuable  consideration,  she  cannot  accept 
and  retain  the  consideration  and  thereafter 
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claim  her  dower  interest  in  his  land  as  the 
executed  agreement  is  binding  on  her  as  an 
election.    Jones  v.  Fleming,  104  X.  Y.  418,  10 
N.  E.  693 ;  Barnes  v.  Klug,  129  App.  Div.  192, 
113   X.   Y.   S.   325;   Hogg  v.  Lindridge,   151 
App.  Div.   513,   135   N.  Y.   S.   928    (denying 
motion  for  leave  to  appeal  151  App.  Div.  885, 
136  N.  Y.  S.  1137) .    See  also  Grain  v.  Cavana, 
36  Barb.  410;  Doremus  v.  Doremus,  66  Hun 
111,  21  X.  Y.  S.  13;  Dworsky  v.  Arndtstein, 
29  App.  Div.  274,  51  X.  Y.  S.  597.     Compare 
Guidet  V.  Brown,  3  Abb.  X.  Cas.  295,  54  How. 
Pr.  409   (under  earlier  rule).     Thus  in  Hogg 
V.    Lindridge,    supra,   the   court   said:    "The 
complaint  alleges  that  on  or  about  January 
28,  1905,  the  plaintilT  entered  into  an  agree- 
ment of  separation  with  her  hui«band,  Charles 
B.  Hogg    (now  deceased),   in   and  by  which 
he  agreed  to  pay  her  the  sum  of  $5,200  per 
annum  during  her  life  or  until  her   remar- 
riage, and  that  he  would  effectively  provide 
by  his  last  will  and  testament  for  the  pay- 
ment of  said  amount  to  her  yearly  after  his 
death    if   she   survived   him.      .      .      .     That 
thereafter    her    said    husband    prepared    and 
executed  his  will,  in  and  by  which  he  secured 
to  her   the  payment  of  said  yearly   sum   of 
$5,200  during  her  life  or  until  her  remarriage, 
but  provided  that  such  bequest  should  be  in 
lieu  of  dower  in  any  real  property  of  which 
he   might   die   seized.      ...     I  think   the 
terms  of  this  agreement  establish  conclusive- 
ly the  understanding  and  intent  of  the  parties 
that   the   payment  of  the   sum   therein   pro- 
vided should  extinguish  the  plaintiff's  right 
of  dower.     The  plaintiff  covenanted  that  at 
the  request  of  her  husband  she  would  unite 
with  him  at  any  time   in  the  execution   of 
deeds  of  any  real  property  he  then  owned  or 
might  thereafter  acquire,  'without  compensa- 
tion or  payment  other  than  hereinbefore  pro- 
vided,' and  such  covenant,  with  all  the  other 
provisions  and  agreements  in  the  instrument, 
is  to  apply  to,  bind  and  be  obligatory  upon 
the  heirs,  executors,  administrators,  personal 
representatives,  successors  and  assigns  of  the 
parties,  or   either  of  them,   'whether   so  ex- 
pressed   or    not.*      It    seems    clear    that    the 
executors  of  the  deceased  husband  could  com- 
pel the  plaintiff  to  unite  with  them,  under  the 
provisions  of  the  agreement,  in  conveyances 
of  all  of  the  real  property  of  which  he  died 
seized,  without  compensation .  other  than  the 
payment  of  the  annuity  provided,  and  while 
the  asrreement  does  not,  in  terms,  release  the 
wife's  inchoate  right  of  dower,   such  is  the 
effect  of  the  provisions  referred  to.     Having 
received  and  retained  the  pecimiary  provision 
provided  in  such  instrument  for  a  period  of 
six  years,  and  not  having  returned  or  offered 
to  return  the  same,  she  must  be  held  to  have 
elected   to   accept   it  in   lieu   of  dower;    she 
cannot    have    both    the    pecuniary    provision 
and  dower,  and  I  regard  her  claim  to  dower 


barred  in  equity."  And  in  Barnes  v.  Klug, 
129  App.  Div.  192,  113  N.  Y.  S.  325,  it  was 
held  that  the  fact  that  the  agreement  releas- 
ing  dower  is  made  a  part  of  a  separation 
agreement,  which  is  otherwise  valid,  does  not 
alter  the  rule.  See  also  Hogg  v.  Lindridge, 
151  App.  Div.  513,  135  N.  Y.  S.  928  {deny- 
ing motion  for  leave  to  appeal,  151  App.  Div. 
885,  136  X.  Y.  S.  1137 ) .  Likewise  it  has  been 
provided  by  statute  that  a  woman  who  is  di- 
vorced from  her  husband,  whether  the  di- 
vorce is  absolute  or  limited,  or  is  granted  in 
his  or  her  favor,  may  release  to  him  by  an 
instrument  in  writing  sufficient  to  pass  title 
to'  real  estate,  her  inchoate  right  of  dower  in 
any  specific  real  property  theretofore  owned 
by  him,  or  generally  in  all  such  real  property 
and  such  as  he  shall  thereafter  acquire.  Sav- 
age V.  Crill,  19  Hun  (N.  Y.)  4,  affirmed  80 
X.  Y.  630  (absolute  divorce)  ;  Schlesinger  v. 
Klinger,  112  App.  Div.  853,  98  X.  Y.  S.  545 
(limited   divorce). 

In  Tennessee  it  is  held  that  a  deed  of  re- 
lease of  dower  and  separation  executed  by  hus- 
band and  wife  is  voidable  at  the  election  of  the 
wife,  but  if  she  elects  to  take  dower  in  the  hus- 
band's estate  she  must  account  for  the  prop- 
erty conveyed  in  the  deed  which  has  not  been 
expended  for  her  support  and  maintenance 
during  coverture.  Chaney  v.  Bryan,  15  I^ea 
589.  See  also  Parham  v.  Parham,  6  Humph. 
287;  VVatkins  V.  Watkins,  7  Yerg.  (Tenn.)  283. 

In  Missouri  and  New  Jersey  the  rule  has 
been  laid  down  that  a  contract  between  hus- 
band and  wife  whereby  the  latter  releases  her 
dower  rights  in  the  land  of  the  former,  al- 
though void  at  law,  may  be  enforced  in  equity 
if  it  is  fair  and  reasonable  and  based  on  a 
good  consideration.  Roberts  v.  Walker,  82 
Mo.  200;  Halferty  v.  Scearce.  135  Mo.  428, 
.37  S.  W.  113,  255;  Ireland  v.  Ireland,  43  X. 
J.  Eq.  311,  12  Atl.  184  (separation  agree- 
ment). See  also  Garbut  v.  Bowling,  81  Mo. 
214  (separation  agreement).  Thus  in  Ireland 
v.  Ireland,  supra,  the  court  said:  "At  law, 
upon  the  principle  of 'mutual  disability  and 
upon  the  presumption  that  the  wife  is  sub 
potestati  viri,  a  husband  and  wife  may  not 
contract  with  each  other,  and  a  wife  cannot 
execute  a  valid  release  of  dower,  in  the  real 
estate  of  her  husband,  in  any  other  way  than 
by  joining  with  him  in  a  conveyance  to  a 
third  person.  The  statute  of  this 

state  leaves  the  ability  of  the  husband  and 
wife  to  contract,  as  it  was  at  the  common  law. 
Its  language  is  as  follows:  'Xor  shall  any 
thing  herein  enable  the  husband  or  wife  to 
contract  with  or  sue  each  other,  except  as 
heretofore.'  ...  In  construing  this  lan- 
guage. Chief  Justice  Beasley  .  .  .  says 
that  its  'object  was  to  leave  the  husband  and 
wife,  touching  their  capacity  to  bargain  to- 
gether, on  the  ancient  footing  of  the  common 
law.     The   clause   is   virtually   a   legislative 
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declaration  that,  as  heretofore,  they  may 
enter,  inter  sese,  into  equitable  agreements, 
but  not  into  legal  agreements.  It  was  ob- 
viously intended  that  the  court  of  equity 
should,  as  it  had  always  done  prior  to  the 
amplification  of  the  rights  of  wife,  exercise 
a  supervision  over  the  engagements  of  mar- 
ried persons.'  .  .  ,  Conceding,  for  the 
purposes  of  this  case,  that  the  court  may 
countenance  such  enforcement,  it  is  clear  that 
it  should  do  so  only  in  a  case  which,  after 
a  cautious  examination  of  all  the  circum- 
stances which  surround  and  enter  into  the 
agreement,  appears  to  be  fair  to  the  wife, 
and  also  to  be  supported  by  some  equity  in 
favor  of  the  husband  or  those  who  claim  un- 
der him."  But  in  Ireland  v.  Ireland,  43  N.  J. 
Eq.  311,  12  Atl.  184,  it  was  held  that  where 
there  is  no  valid  consideration  passing  to  the 
wife  for  a  release  of  dower  to  the  liusband, 
she  is  not  estopped  from  asserting  her  rights 
subsequent  to  the  latter's  decease. 

In  Georgia-  and  OiUo  the  rule  obtains  that 
a  married  woman  may  bar  her  right  to  dower 
by  contracting  with  her  husband  to  relinquish 
her  claim  and  holding  to  the  consideration 
given,  after  his  death.  Lively  v.  Paschal,  35 
Ga.  218,  89  Am.  Dec.  282;  Butts  v.  Trice,  69 
Ga.  74;  Spangler  v.  Dukes,  39  Ohio  St.  642. 
But  it  has  been  held  that  a  contract  executed 
by  husband  and  wife  and  intended  to  promote 
a  dissolution  of  marriage  is  contrary  to  the 
policy  of  the  law,  illegal  and  void  and  a  pro- 
vision contained  therein  relinquishing  the 
wife*8  right  of  dower  to  the  husband  cannot 
be  asserted  as  a  bar  to  a  widow's  dower. 
Thus  in  Birch  v.  Anthony,  109  Ga.  349,  34 
S.  E.  561,  77  Am.  St.  Rep.  379,  it  appeared 
that  the  following  agreement  was  asserted 
as  a  bar  to  a  widow's  petition  for  al- 
lotment of  dower  in  her  husband's  estate, 
vizv:  •'Having  positively  determined  to  leave 
mv  husband,  E.  R.  Anthonv,  and  denv  him  all 
marital  rights  whatever,  I  hereby  in  con- 
sideration of  four  hundred  dollars  ($400)  this 
day  paid  me  by  him  relinquish  all  claims 
of  any  kinds  whatever  I  have  on  him  as 
wife.     .     .  Providing  this   is   a  divorce 

pranted  said  Anthony  by  Ist  of  April,  1895.'* 
The  court  said:  "Whatever  else  may  have 
been  contemplated  by  the  parties  to  this  con- 
tract, it  manifestly  appears  that  it  was  their 
intention  to  promote  a  dissolution  of  the 
marriage  relation  existing  between  them.  By 
reference  to  the  contract  it  will  be  seen  that 
it  was  apparently  complete  and  ready  to  be 
Signed  when  the  condition  was  added  pro- 
viding, in  effect,  that  it  should  be  legal  if  a 
divorce  should  be  granted  to  the  husband  on 
or  before  a  fixed  date.  This  provision  ren- 
ders the  whole  contract  illegal,  as  it  is  well 
settled  that  a  contract  intended  to  promote  a 
dissolution  of  marriage  is  contrary  to  the 
policy  of  the  law,  illegal  and  void." 

However,  in  loica,  where  a  contract  between 


husband  and  wife  releasing  the  wife's  dower 
interest  in  the  property  of  her  husband  is  ren- 
dered invalid  by  statute,  the  fact  that  the 
wife  has  retained  the  benefits  accruing  under 
the  contract  cannot  be  successfully  urged  to 
avoid  the  effect  of  the  statute.  Shane  v.  Mc- 
Neill, 76  la.  459,  41  N.  W.  166;  Sawyer  v. 
Biggart,  114  la.  489,  87  N.  W.  426.  *In  re 
Kennedy,  154  la.  460,  135  N.  W.  63.  Thus  in 
the  case  last  cited  the  court  said:  ''Section 
3154  of  the  code  declares  that  'when  prop- 
erty is  owned  by  husband  or  wife,  the  other 
has  no  interest  therein  which  can  be  the  sub- 
ject of  contract  between  them,'  and  in  many 
decisions  we  have  held  that  this  withdraws 
such  interest  entirely  from  the  field  of  barter 
or  agreement  of  whatsoever  nature  between 
them.  .  .  .  The  statute  is  one  of  descent 
and  distribution,  and  a  contract  between  hus- 
band and  wife,  with  reference  to  her  interest 
in  his  estate,  is  of  no  validity  whatever. 
.  .  .  The  language  of  the  statute  does  not 
limit  the  prohibition  to  contracts  without 
consideration,  but  prohibits  them  absolutely. 
How,  then,  if  the  liusband  and  wife  might  not 
have  dealt  with  each  other  concerning  the 
interest  of  the  one  in  the  property  of  the 
other,  can  it  be  said  that,  having  done  so,  the 
one  is  estopped  by  something  received  from 
denying  having  so  contracted.  The  position 
is  preposterous." 

In  the  Indian  Territory  a  separation  agree- 
ment executed  by  a  husband  and  wife  where- 
by the  wife  released  her  dower  interest  in  the 
lands  of  the  husband,  which  made  no  pro- 
vision for  the  wife's  maintenance  or  for  a 
division  of  property  or  contribution  to  her, 
was  regarded  as  void  for  want  of  considera- 
tion. In  re  Taylor,  5  Indian  Ter.  219,  5  Ann, 
Cas.  226,  82  S.  W.  727. 

In  Canada  it  has  been  held  that  a  separa- 
tion deed  executed  by  a  married  woman  and 
her  husband  and  trustees  on  her  behalf  wae 
valid,  and  that  the  wife  could  not  claim  dower 
in  her  husband's  estate,  where  the  deed  con- 
tained a  covenant  releasing  her  right  to 
dower  and  it  appeared  that  she  had  retained 
the  consideration  and  the  benefits  accruing 
under  the  deed.  Eves  v.  Booth,  27  Ont.  App. 
420,  affirming  30  Ont.  089.  Likewise  it  has 
been  held  that  a  contract  whereby  the  hus- 
band agreed  to  turn  over  certain  property  and 
moneys  to  his  wife  in  consideration  of  her 
releasing  her  dower  in  certain  lands  which 
the  husband  wished  to  convey  to  a  third  per- 
son was  a  valid  agreement  and  not  contrary 
to  public  policy.    Lav  in  v.  Lavin,  2  Ont.  187. 

II.  Release  to  Third  Person, 

As  a  general  rule  a  married  woman  may 
enter  into  a  valid  agreement  with  her  hus- 
band to  release  her  dower  to  a  third  person 
and  stipulate  for  an  equivalent  in  considera- 
tion of  her  so  doing.    Hoot  v.  Sorrell,  11  Ala. 
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386 ;  Slatter  v.  Meek,  35  Ala.  528 ;  Hollowell 
V.  Simonson,  21  Ind.  398 ;  Higgins  v.  Ormsby, 
156  Ind.  82,  59  N.  E.  321;  Smith  v.  Oglesby, 
33  S.  C.  197,  11  S.  E.  687 ;  Burwella  v.  Lums- 
den,  24  Grat.  (Va.)  443,  18  Am.  Rep.  648; 
Taylor  v.  Moore,  2  Rand.  (Va.)  563.  Thus  in 
Hoot  V.  Sorrell,  supra,  it  appeared  that  a 
married  woman  had  refused  to  relinquish  her 
right  to  dower  in  certain  lands  which  her 
husband  sold  to  a  third  person  unless  certain 
property  was  settled  on  her,  so  as  to  invest 
her  with  a  separate  estate  free  from  liability 
for  her  husband's  debts,  and  in  consideration 
of  her  release  the  husband  transferred  to  her 
certain  slaves  and  other  property.  Subse- 
quently creditors  of  the  husband  attempted  to 
subject  the  property  so  transferred  to  the 
payment  of  several  judgments  rendered 
against  the  husband,  on  the  ground  that  the 
transfer  was  without  sufficient  consideration. 
In  denying  their  right  so  to  do  the  court 
.said:  "The  right  of  dower  depending  upon 
the  wife's  surviving  her  husband  is  regarded 
as  valuable,  and  protected  not  only  by  the 
common,  but  by  the  statute,  law;  and  it  de- 
pends upon  her  own  volition,  whether  she  will 
yield  it  up  or  not.  She  may  gratuitously 
renounce  it  in  favor  of  her  husband,  or  may 
require  something  to  be  paid  for  it,  or  prop- 
erty to  be  settled  and  conveyed  to  her  sepa- 
rate use,  as  an  inducement  to  her  relinquish- 
ment. .  .  .  That  the  relinquishment  of  the 
wife's  contingent  right  of  dower  in  the  lands 
of  her  husband  is  a  sufficient  consideration 
for  a  settlement,  has  not  been  controverted, 
and  we  think  cannot  be  successfully  gain- 
said." And  in  Hollowell  v.  Simonson,  21 
Ind.  398,  the  court  said:  "We  understand  it 
to  be  well  settled,  upon  ample  authority,  that 
a  relinquishment  of  dower  by  the  wife,  the 
husband  being  then  alive,  is  a  good  and  valu- 
able consideration  for  a  conveyance  by  the 
husband,  or  procured  by  him,  to  the  wife,  of 
property  which  may  be  considered  but  a 
fair  equivalent;  and  that  the  same  will  be 
viewed  as  valid  or  not,  as  it  may  be  shown 
to  be  fair  or  fraudulent,  and  the  comparative 
value  of  the  respective  estates  and  interests 
may  be  taken  into  consideration." 

However  in  Iowa,  under  a  statute  providing 
in  effect  that  the  husband  or  wife  has  no  in- 
terest in  the  property  of  the  other  resulting 
from  the  marriage  relation,  which  can  be 
made  the  subject  of  contract  between  them, 
an  agreement  by  a  wife  with  her  husband  that 
for  a  certain  consideration  she  will  join  him 
in  a  conveyance  of  his  land  to  a  third  party 
is  invalid  and  unenforceable.  Miller  v.  Miller, 
104  la.  186,  73  N.  W.  484;  Garner  v.  Fry, 
104  la.  515,  73  N.  W.  1079.  In  the  case  last 
cited  the  court  said:  "While  the  statutes  of 
this  state  confer  on  married  women  the  larg- 
est freedom  in  contracting,  they  stop  short 
of   that  interest  in  the  husband's  property 


with  which  the  wife  is  endowed  for  the  pro- 
tection and  well-being  of  the  family.  She 
cannot  convey  it,  as  a  separate  and  independ- 
ent interest,  to  a  third  party.  .  .  .  Nor 
can  she  convey  it  to  her  husband.  .  .  .  The 
inchoate  dower  interest  may  be  released,  but 
not  bargained  and  sold.  .  .  .  The  statute 
is  not  limited  to  conveyances,  but  is  extended 
to  all  contracts.  'When  property  is  owned 
by  either  the  husband  or  wife  the  other  has 
no  interest  therein  which  can  be  subject  of 
contract  between  them.  ...  *  Code, 
§  3154.  This  evidently  refers  to  the  interest 
arising  from  the  marriage  relation,  such  as 
dower  or  homestead,  and  not  that  derived 
from  some  other  source.  .  .  .  It  is  the 
policy  of  the  law  to  foster  and  protect  family 
unity  and  harmony,  and  for  this  purpose  the 
contingent  interest  of  the  husband  or  wife  in 
the  other's  property  is  created,  though  not 
such  as  may,  in  any  event,  become  the  sub- 
ject of  barter  and  sale  between  them.  In  all 
their  dealings  each  must  treat  the  property 
of  the  other  as  his  own,  and  never  pervert 
the  inchoate  interest  therein  as  a  means  of 
private  gain.  Either  may  elect  whether  he 
will  join  in  a  conveyance,  but  is  precluded 
from  using  the  right  for  the  purposes  of  spec- 
ulation or  oppression.  The  statute  is  intend- 
ed to  serve  the  double  purpose  of  shielding 
the  contingent  rights  of  the  one  against  the 
fraud  or  imposition  of  the  other,  and  guard- 
ing against  the  possibility  of  selfish  calcu- 
lation and  unjust  exactions  and  interference^; 
of  the  one  in  the  management  and  control  of 
the  other's  estate." 
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Kentucky  Court  of  Appeals — October  15, 1914. 


160  Ky,  282  f  169  S.  W,  864, 


Wills  —  Rislit  t«  Eleot  betweem  Will 
and  Dower. 

Under  the  direct  provisiona  of  Ky.  St.  § 
1404,  a  widow  may  renounce  the  iQiare,  if 
any,  in  her  husband's  estate  given  to  her  by 
his  will,  and  may  claim  her  dower  and  dis- 
tributive share. 

[See  92  Am.  St.  Rep.  695.] 

D«wer  —   Release   —  Agreement   witli 
Hnsliand. 

Ky.  St.  §  2136,  provides  that  a  conveyance 
or  devise  of  property  by  way  of  jointure  may 
bar  the  wife's  interest  in  the  estate  of  her 
husband,  but  if  made  before  marriage  with- 
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out  her  consent,  or  during  her  infancy  or 
after  marriage,  she  may,  after  her  husband's 
death,  waive  the  jointure  by  written  relin- 
quishment and  demand  her  dower.  Section 
2128,  subsequently  enacted,  provides  that  a 
married  woman  may  take  and  dispose  of  prop- 
erty, and  contract  and  sue  and  be  sued  as  a 
single  woman.  Held,  that  the  last  section 
by  implication  repealed  so  much  of  section 
2136  as  allows  a  married  woman  to  relin- 
quish in  all  cases  a  jointure  given  her  after 
marriage,  and  hence  a  contract  between  a 
married  woman  and  her  husband,  wherebv  she 
agreed  to  receive  certain  property  in  lieu  of 
her  dower  and  distributive  rights,  if  otherwise 
valid,  cannot,  at  the  option  of  the  wife,  be 
set  aside  on  the  husband's  death. 
[See  note  at  end  of  this  case.] 

flame. 

Where  a  husband  induced  his  wife  to  enter 
into  an  agreement  to  accept  in  lieu  of  her 
dower  and  distributive  rights  a  small  share 
in  his  estate,  the  amount  of  which  the  hus- 
band had  understated,  the  jointure  agreement 
is  invalid,  there  being  no  consideration  to  sup- 
port it,  as  the  jointure  was  less  than  the 
wife's  statutory  share. 

[See  note  at  end  of  this  case.] 

Same. 

That  the  husband's  property  was  princi- 
pally choses  in  action,  capable  of  manual  de- 
livery, and  that  in  case  the  wife  had  not 
accepted  his  proposal  he  would  have  given 
away  the  property  absolutely  before  his  death, 
which  was  imminent,  does  not  estop  the  wife 
from  attacking  the  jointure  contract  for  want 
of  consideration. 

[See  note  at  end  of  this  case.] 

Same. 

A  jointure  contract  between  a  husband  and 
wife,  entered  into  while  th6y  were  sojourning 
in  a  foreign  state,  is  governed  by  the  laws  of 
their  domicil,  where  the  husband's  property 
was  located  therein  and  it  was  intended  by 
the  parties  that  the  contract  should  be  per- 
formed in  the  state  of  their  domicil  upon 
their  return. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Breathitt 
county. 

Action  by  Nellie  Redwine,  plaintiff,  against 
D.  B.  Redwine's  executor  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

L.  r.  RediHne,  J.  J.  C.  Bach,  O.  W.  Fleen- 
or,  Grannia  Bach  and  W.  N.  Cope  for  ap- 
pellants Elsie  and  Isabelle  Redwine. 

O'Uear  d  WUHama  and  A,  F.  Byrd  for  ap- 
pellee. 

[283]  Carroix,  J. — Judge  D.  B.  Redwine 
died  on  the  25th  day  of  February,  1913,  domi- 
ciled at  the  time  of  his  death  in  Breathitt 
County,   Kentucky.     He   left   surviving  him 


his  widow,  the  appellee,  Nellie  Redwine,  and 
two  infant  children,  Elsie  and  Isabelle,  as  his 
only  heirs  at  law. 

For  a  couple  of  years  before  his  death 
Judge  Redwine  was  afflicted  with  a  fatal 
malady,  and  his  death  was  apprehended  at 
any  time.  In  the  winter  of  1912,  he  left  his 
home  in  Kentucky  and  went  with  his  wife 
and  children  to  Florida,  hoping  to  be  bene- 
fited by  the  change  of  climate  and  conditions. 

[284]  While  they  were  so  sojourning  in 
Florida,  and  on  January  25,  1913,  his  wife 
executed  and  delivered  to  her  husband  a  writ- 
ing reciting  that  **For  the  consideration  that 
my  husband,  D.  B.  Redwine,  wills  to  me  the 
house  and  lot  in  Jackson,  where  we  now  live, 
and  the  contents  thereof,  and  the  cottage 
where  Andy  Hurst  now  lives,  and  $8,000,  I 
hereby  release  and  relinquish  all  my  claim, 
dowry  and  homestead  in  the  estate  of  said 
Redwine  for  the  consideration  above  stated. 
Attest:  A.  P.  Redwine.  Signed  Nellie  Red- 
wine." 

On  January  29,  while  yet  in  Florida,  Judge 
Redwine  made  a  will,  the  pertinent  parts  of 
which  are  as  follows:  "For  the  fulfillment  of 
and  compliance  with  the  terms  and  contract 
executed  January  25,  1913,  by  Nellie  Red- 
wine, I,  D.  B.  Redwine,  make  and  publish 
this  my  last  will  and  testament. 

"First:  I  hereby  will  and  bequeath  to  my 
wife,  Nellie  Redwine,  the  house  and  lot  in 
Jackson,  Kentucky,  where  we  now  live,  and 
the  contents  thereof,  and  the  cottage  where 
Andy  Hurst  now  lives,  and  eight  thousand 
dollars.  Tlie  said  two  houses  and  lots  and 
eight  thousand  dollars  is  to  be  her  full  share 
and  portion  of  my  estate,  both  real  and  per- 
sonal, and  in  full  satisfaction  of  her  claim 
and  dowry  and  homestead. 

"Second.  I  will  and  bequeath  all  of  the 
remainder  of  my  estate,  both  real  and  per- 
sonal, to  my  two  daughters,  Elsie  Redwine 
and  Isabelle  Redwine,  and  if  either  should 
die  without  children  or  grandchildren  living 
at  the  time  of  their  death,  then  the  portion 
of  such  one  shall  go  to  the  other.  In  the 
event  that  both  should  die  without  children 
or  grandchildren  surviving  them  the  whole 
of  their  portion  of  said  estate  shall  go  to  and 
be  distributed  among  my  brothers  and  sisters. 

"Third.  I  hereby  nominate  and  appoint  Dr. 
J.  S.  Redwine  my  executor  to  carry  out  the 
provisions  of  this  will,  and  I  also  appoint  Dr. 
J.  S.  Redwine  and  J.  C.  Hurst  guardians  for 
said  Elsie  and  Isabelle  Redwine;  the  said 
guardians  are  to  have  jointly  the  control  and 
management  of  their  estate." 

And  on  February  11th  he  made  in  Florida 
the  following  codicil  to  his  will:  "I,  D.  B. 
Redwine,  being  of  sound  mind  and  disposing 
memory,  do  make  and  publish  this  last  haben- 
dum to  the  will  I  made  January  29,  1913. 
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"It  is  my  will  that  the  portion  of  my  es- 
>tate  set  apart  to  Elsie  and  Isabelle  Redwine 
shall  go  to  them  during  [285]  their  lives 
only,  and  that  the  income,  profits  and  rents 
shall  be  theirs  to  enjoy  as  they  and  their 
guardians  see  proper. 

"If  either  of  said  children  die  without 
children  or  grandchildren  entitled  to  inherit, 
then  the  portion  of  the  estate  of  that  one 
shall  go  the  living  one,  but  if  neither  one  dies 
leaving  children  or  grandchildren  then  the 
whole  of  their  estate  shall  pass  to  my  brothers 
and  sisters. 

''I  am  making  these  limitations  upon  their 
estate  believing  it  to  be  for  their  good." 

After  the  death  of  Judge  Redwine  the  will 
and  attached  codicil  were  duly  probated  in  the 
Breathitt  County  Court  and  the  contract  ex- 
ecuted by  his  wife  was  also  recorded.  On 
May  12,  1913,  the  widow  filed  in  the  clerk's 
office  of  the  county  court  of  Breathitt  County 
the  following  renunciation  of  the  will  of  her 
husband,  duly  signed  and  acknowledged  by 
her: 

"Know  all  men  by  these  presents:  That  I, 
Nellie  Redwine,  widow  of  D.  B.  Redwine,  de- 
ceased, do  hereby  renounce  the  provisions  of 
the  will  of  my  said  husband,  D.  B.  Redwine, 
who  died  a  resident  of  and  domiciled  in 
Breathitt  County,  Kentucky,  on  the  25th  day 
of  February,  1913,  and  which  will  was  on 
the  24th  day  of  March,  1913,  duly  admitted 
to  probate  by  the  Breathitt  County  Court 
and  established  as  the  last  will  and  testament 
of  the  said  D.  B.  Redwine;  and  I  hereby  re- 
linquish the  provisions  of  said  will  for  my 
benefit  and  elect  to  take  my  dower  and  dis- 
tributable share  of  my  said  husband's  estate 
as  if  no  will  had  been  made  by  him." 

On  the  same  dav  she  executed  and  ac- 
knowledged  before  the  county  clerk  the  fol- 
lowing paper:  "Know  all  men  by  these  pres- 
ents: That  whereas,  on  January  25,  1913,  the 
undersigned,  Nellie  Redwine,  signed  and  exe- 
cuted a  writing  in  words  and  figures  as 
follows : 

"  'January  25,  1913.  For  the  consideration 
that  my  husband,  D.  B.  Redwine,  wills  to  me 
the  house  and  lot  in  Jackson,  where  we  now 
live,  and  the  contents  thereof,  and  the  cottage 
where  Andy  Hurst  now  lives,  and  $8,000,  I 
hereby  release  and  relinquish  all  my  claims, 
dower  and  homestead,  in  the  estate  of  said 
Redwine  for  the  consideration  above  stated. 
Attest:  A.  P.  Redwine,  Signed,  Nellie  Red- 
wine.' .  .  .  And  whereas,  the  said  writing 
dated  January  29,  1913,  purporting  to  be 
the  last  will  and  testament  of  the  said  D.  B. 
Redwine  was  duly  admitted  to  probate  by  the 
Judge  of  the  [286J  Breathitt  County  Court 
on  the  24th  day  of  March,  1913,  and  the  same, 
together  with  the  said  writing,  dated  Janu- 
ary 25th,  1913,  are  recorded  in  Will  Book  1, 
page   80,   in   the   office   of   the   clerk   of  the 


Breathitt  County  Court;  the  undersigned, 
Nellie  Redwine,  as  the  widow  of  said  D.  B. 
Redwine,  hereby  renounces  the  provisions  and 
terms  of  said  writing,  dated  January  25,  1913, 
and  signed  by  her,  and  also  renounces  the 
terms  of  said  will  purporting  to  will  and  be- 
queath to  her  the  said  real  estate,  personal 
pi*operty  and  money  referred  to  in  said  will 
in  full  satisfaction  and  release  of  her  dower, 
homestead  and  interest  in  the  estate  of  the 
said  D.  B.  Redwine,  deceased,  and  relinquishes 
all  of  the  provisions  of  said  will  and  the  terms 
of  said  writing  for  her  benefit  and  the  rights 
granted,  and  the  property  willed  and  be- 
queatiied  by  same,  and  elects  to  take  her 
dower  and  distributable  share  in  the  estate 
of  her  husband,  D.  B.  Redwine,  deceased,  as 
provided  b}^  law."  And  this  paper  on  the  15th 
day  of  May  was  lodged  for  record  and  re- 
corded in  the  county  clerk's  office  of  Breathitt 
County. 

In  June,  1913,  the  widow  filed  this  suit  in 
equity,  in  which,  after  setting  out  the  exe- 
cution and  recording  of  the  foregoing  papers, 
she  averred  that  the  writing  executed  by  her 
on  January  25,  1913,  if  binding  at  all, 
should  be  construed  only  in  tlie  nature  of  a 
jointure,  the  provisions  of  which  she  re- 
nounced in  the  manner  stated.  She  further 
averred  that  its  execution  was  without  con- 
sideration, and  asked  that  the  estate  of  her 
husband  be  settled,  that  the  writing  executed 
by  her  be  canceled  and  held  for  naught,  and 
that  she  be  adjudged  entitled  to  her  dower 
and  distributable  share  of  the  estate  of  her 
husband. 

In  an  amended  petition,  she  further  averred 
that  at  the  time  of  the  execution  of  the  writ- 
ing by  her,  her  husband  represented  to  her 
that  the  value  of  his  estate  at  that  time  was 
onlv  about  fortv-five  or  fifty  thousand  dol- 
lars,  and  that  tlie  property  and  money  which 
she  agreed  to  accept  by  the  writing  was 
equal  in  value  to  at  least  one-third  of  the 
value  of  his  entire  estate;  and  further  prom- 
ised that  he  would  devise  the  remainder  of 
his  estate  to  their  two  children  without  any 
restrictions  upon  their  right  to  use,  hold  and 
control  the  same.  That  she  relied  on  the 
representations  and  promises  so  made. 

She  further  averred  that  she  first  objected 
to  signing  the  said  writing,  and  that  upon  her 
refusal  at  first  [287]  to  sign  the  paper,  her 
husband  told  her  that  if  she  did  not  sign  it 
and  agree  to  accept  the  property  mentioned 
therein,  in  full  satisfaction  of  her  interest  in 
his  estate,  he  would  then  make  a  will  which 
would  be  much  less  favorable  to  her  bv  which 
she  would  get  much  less  money  and  property 
than  by  the  terms  of  the  paper  she  was  then 
signing.  She  also  averred  that  at  the  time 
she  signed  the  paper,  she  believed  that  his 
estate  was  only  worth  forty-five  or  fifty 
thousand  dollars,  and  also  believed  that  un- 
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less  she  did  sign  the  writing  her  husband 
would  make  a  will  that  would  either  disin- 
herit her  entirely  or  give  to  her  much  less 
property  and  money  than  she  would  receive 
under  tlie  paper  she  signed.  That  at  the  time 
the  paper  was  written,  she  was  in  the  State 
of  Florida,  among  strangers,  and  had  no  one 
with  whom  she  could  confer  or  consult,  but 
that  notwithstanding  her  disinclination  to 
execute  the  paper,  he  prevailed  on  her  to 
sign  it. 

She  also  averred  that  his  representations 
with  reference  to  the  value  of  his  property 
were  false^  and  that  his  estate  instead  of  be- 
ing worth  forty-five  or  fifty  thousand  dollars, 
was  worth  at  least  ninety  thousand  dollars, 
all  of  it  being  in  money  and  collectible  evi- 
dences of  debt  except  the  real  estate  men- 
tioned in  the  writing.  It  was  further  averred 
that  the  representations  as  to  the  value  of 
his  estate  where  made  by  him  for  the  purpose 
of  deceiving  and  misleading  her  and  for  the 
purpose  of  securing  her  signature  to  the  writ- 
ing, and  that  when  she  signed  the  writing 
she  believed  that  she  was  getting  under  it 
about  one-third  of  his  estate,  as  the  property 
and  money  mentioned  in  the  writing  amount- 
ed In  value  to  about  fifteen  thousand  dollars. 
She  also  averred  that  in  his  will  and  codicil 
he  did  not  give  to  their  children  the  character 
of  estate  that  he  promised. 

After  various  motions  and  demurrers  had 
been  disposed  of,  the  executor,  as  well  as  the 
infants,  by  their  guardian  ad  liieniy  filed  an- 
swers in  which,  after  denying  all  the  material 
averments  of  the  petition  as  amended,  it  was 
set  up  that  the  paper  executed  by  Mrs.  Red- 
wine  was  a  voluntary  proposition  upon  her 
part  to  her  husband  to  accept  in  lieu  of  her 
dower  and  distributable  interest  in  his  estate 
the  property  and  money  mentioned  in  the 
writing  and  that  her  husband  in  executing 
this  will  accepted  her  proposition  and  devised 
to  her  the  estate  therein  set  forth,  and  the 
same  had  been  tendered  to  her  by  the  exec- 
utor. 

[288]  It  was  further  set  up  that  the  writ- 
ing signed  by  her  was  executed  in  the  State 
of  Florida  and  under  the  laws  of  that  State 
was  binding  and  enforceable.  That  but  for 
the  execution  and  delivery  of  the  paper  her 
husband  would  have  given  his  property  abso- 
lutely in  his  lifetime  to  his  infant  children, 
which  he  could  have  done,  as  all  of  his  per- 
sonal estate  was  susceptible  of  manual  deliv- 
ery; and  that  he  was  only  prevented  from 
doing  this  by  the  proposition  made  to  him  by 
his  wife,  which  he  accepted.  That  having 
thus  prevented  him  from  disposing  of  his  es- 
tate otherwise  than  he  did  in  his  will  and  in 
the  manner  in  which  he  would  have  disposed 
of  it  except  for  the  writing,  his  widow  was 
estopped  to  attack  its  validity. 

To  these  answers  a  general  demurrer  was 
Bustained,  followed  by  a  judgment  canceling 


the  paper  signed  by  Mrs.  Red  wine,  and  up- 
holding the  effectiveness  of  the  renunciation 
of  the  will.  It  was  further  adjudged  that  as 
the  paper  was  canceled  and  the  will  re- 
nounced, the  widow  was  entitled  to  her  dow- 
able  and  distributable  interest  in  the  estate 
of  the  husband. 

From  this  judgment  the  executor  and  in- 
fants have  prosecuted  this  appeal. 

The  record  only  presents  for  decision  ques- 
tions of  law  arising  on  the  pleadings,  and 
these  may  really  be  resolved  into  one,  as 
the  case  turns  upon  the  validity  of  the  paper 
executed  by  Mrs.  Redwine  and  her  right  to 
renounce  or  avoid  it.  With  this  paper  out  of 
the  way,  or  treating  it  as  having  no  effect, 
there  can  be  no  doubt  of  her  right  to  renounce 
as  she  did  the  will  and  take  under  the  statute 
her  distributable  and  dowable  interest  in  the 
estate  of  her  husband.  It  is  so  provided  in 
section  1404  of  the  Kentucky  Statutes,  read- 
ing in  part: 

''When  a  widow  claims  her  dowable  and  dis- 
tributable share  of  her  husband's  estate,  she 
shall  be  charged  with  the  value  of  any  devise 
or  bequest  to  her  by  his  will;  or  she  may, 
though  under  full  age,  relinquish  what  is 
given  her  by  the  will,  and  thereupon  receive 
her  dower  and  distributable  share  as  if  no 
will  had  been  made;  but  such  relinquishment 
must  be  made  within  twelve  months  after  the 
probate,  and  acknowledged  before  and  left  for 
record  with  the  clerk  of  the  court  where  pro- 
bate was  made,  or  acknowledged  before  a  sub- 
scribinor  witness,  and  proved  before  and  left 
with  the  clerk.     .     .     ." 

We  have  also  in  section  2136  a  statute 
reading:  "A  conveyance  or  devise  of  real  or 
personal  estate,  by  way  [289]  of  jointure, 
may  bar  the  wife's  interest  in  the  property 
and  estate  of  the  husband ;  but  if  made  before 
marriage,  without  her  consent,  or  during  her 
infancy  or  after  marriage,  she  may,  within 
twelve  months  after  her  husband's  death, 
waive  the  jointure  by  written  relinquishment, 
acknowledged  or  proved  before  and  left  with 
the  clerk  of  the  county  court,  and  have  her 
dower  or  share  of  his  estate  as  herein  pro- 
vided. When  she  so  demands  and  receives  her 
dower,  or  such  share  of  his  estate,  the  estate 
conveyed  or  devised  in  lieu  thereof  shall  deter- 
mine and  revert  to  the  heirs  or  representa- 
tives of  the  grantor  or  devisor." 

And  if  this  paper  operated  as  a  jointure 
and  the  jointure  statute  is  applicable,  there 
can  be  no  doubt  that  the  widow  waived  the 
jointure  by  the  written  relinquishment  ac- 
knowledged and  left  with  the  clerk  of  the 
county  court  of  Breathitt  County,  and  there- 
by became  entitled  to  her  dowable  and  dis- 
tributable share  of  the  estate  of  h#r  husband 
under  the  statute. 

It  is  argued,  however,  that  as  the  wife  had 
a  right  to  enter  into  a  contract  with  her  hus- 
band under  which  she  would  receive  a  certain 
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portion  of  his  estate  in  lieu  of  dower  and  dis- 
tribution, she  could  not  after  the  death  of 
her  husband  voluntarily  elect  to  renounce  a 
contract  entered  into  during  marriage.  That 
this  contract  is  equally  as  binding  as  any 
other  valid  contract,  and  can  only  be  set  aside 
or  annulled  for  grounds  that  would  authorize 
the  cancellation  of  any  other  valid,  enforce- 
able contract  between  the  husband  and  wife. 

This  argximent  is  rested  on  section  2128 
of  the  Kentucky  Statutes,  enacted  for  the 
purpose  of  enlarging  the  riglits  of  married 
women  and  giving  them  power  to  enter  into 
contracts  the  same  as  if  they  were  unmarried. 
In  other  words,  under  this  statute,  the  com- 
mon-law rule  previously  prevailing  in  this 
State,  that  the  husband  and  wife  w^ere  in- 
capable of  contracting  except  in  contempla- 
tion of  separation,  was  abrogated  by  the  stat- 
ute, which  reads  in  part: 

''A  married  woman  may  take,  acquire  and 
hold  property,  real  and  personal,  by  gift,  de- 
vise or  descent,  or  by  purchase,  and  she  may, 
in  her  own  name,  as  if  she  were  unmarried, 
sell  and  dispose  of  her  personal  property.  She 
may  make  contracts  and  sue  and  be  sued  as 
a  single  woman." 

The  first  question,  therefore  is,  docs  this 
statute  have  the  effect  of  repealing  by  impli- 
cation so  much  of  [290]  section  2136  as  pro- 
vides that  a  conveyance  or  devise  of  real  or 
personal  property  by  way  of  jointure,  if  made 
after  marriage,  may  be  waived  by  the  wife 
by  a  written  relinquishment  and  thereby  she 
will  become  entitled  to  her  dower  and  dis- 
tributable estate  under  other  statutes? 

On  behalf  of  the  executor  the  argument  is 
made  that  the  necessary  effect  of  section  2128, 
and  its  proper  construction  is,  to  empower 
the  wife  to  make  contracts  of  every  kind  and 
character  with  the  husband  the  same  as  if 
she  were  an  unmarried  woman,  and  that  it 
was  not  intended  to  except  from  the  opera- 
tion of  this  statute  the  right  of  the  wife  to 
voluntarily  contract  with  her  husband  for  a 
portion  of  his  estate  in  lieu  of  dower  and  dis- 
tribution. 

In  support  of  this  we  are  referred  to  the 
case  of  Coleman  v.  Coleman,  142  Ky.  36,  133 
S.  W.  1003,  in  which  the  court  said: 

"The  present  statute  with  respect  to  the 
contractual  and  property  rights  of  the  hus- 
band and  wife  removes  from  the  wife  all  the 
disabilities  of  coverture  imposed  by  the  com- 
mon law  in  the  matter  of  contracting  with 
other  persons,  the  husband  included,  subject 
to  the  restrictions  specified  in  the  statute, 
none  of  which  prevent  her  from  becoming  in- 
debted to  the  husband  or  the  husband  to  her.*' 
To  the  same  effect  is  Xiles  v.  Niles,  143  Ky. 
94,  136  S.  W.  127. 

Adopting  the  construction  of  the  statute 
laid  down  in  the  Coleman  case,  it  would  seem 
to  follow  that  where  the  wife  and  the  husband 


freely  and  voluntarily  enter  into  a  contract 
by  which  the  wife,  uninfluenced  by  fraud  or 
deceit,  in  consideration  of  certain  property 
conveyed  or  devised  to  her  by  the  husband, 
agrees  to  relinquish  her  dowablc  and  distribu- 
table share  in  his  estate  under  the  statute, 
it  will  be  binding  upon  the  wife.  There  ap- 
pears to  be  no  sound  reason  why  the  wife, 
who  is  empowered  apparently  without  limita- 
tion to  contract  with  her  husband,  may  not 
enter  into  a  valid  contract  like  this.  Nor 
does  this  construction  conflict  with  the  ruling 
in  Smith  v.  Johns,  154  Ky.  274,  157  S.  W.  21, 
holding  that  the  Statute  of  Limitation  does 
not  apply  to  contracts  of  married  women. 

Section  2136  of  the  statute,  relating  to 
jointure,  was  enacted  by  the  Legislature  many 
years  before  section  2128,  removing  the  com- 
mon-law restraints  on  the  right  of  married 
women  to  enter  into  contracts,  and  we  think 
it  should  be  construed  as  repealing  by  neces- 
sary implication  so  much  of  section  2132  as 
provides  that  it  is  entirely  [291]  optional 
with  the  wife  whether  she  will  elect  to  abide 
by  contracts  made  with  her  husband  or  elect 
to  renounce  them.  Before  the  adoption  of 
section  2128,  this  written  election  was  plain- 
ly conferred  by  section  2132.  The  widow  was 
not  bound  by  her  contracts  as  wife,  and 
although  she  might  have  voluntarily  and  free- 
ly agreed  to  accept  the  provisions  of  a  con- 
veyance or  devise  in  lieu  of  dower,  this  agree- 
ment was  subject  to  her  unrestrained  right  to 
set  it  aside  by  a  relinquishment  perfected  in 
the  time  and  manner  provided  by  the  statute. 

Having  this  view  of  the  matter,  we  hold 
that  where  the  wife,  uninfluenced  by  fraud  or 
deceit,  upon  a  sufficient  consideration,  freely 
and  voluntarily  agrees  to  accept  a  conveyance 
or  devise  of  property  in  lieu  of  her  dower 
and  distributable  share  of  her  husband's  es- 
tate, and  the  husband  executes  his  i^art  of 
the  contract  by  conveying  or  devising,  as  the 
case  may  be,  to  the  wife  the  estate  she  so 
agreed  to  accept,  she  cannot,  after  his  death, 
voluntarily  set  aside  her  contract  by  merely 
observing  the  form  of  relinquishment  pro- 
vided in  the  statute. 

The  remaining  question  to  be  considered 
is,  was  there  a  sufficient  consideration  moving 
to  the  wife  to  estop  her  from  electing  to  avoid 
this  contract  and  did  she  freely  and  volun- 
tarily enter  into  it.  In  disposing  of  this  ques- 
tion we  will  assume  that  the  wife  entered 
into  this  contract,  without  deciding  that  the 
form  of  it  was  suflicient  to  bind  her.  We 
will  also  assume  as  true  the  material  aver- 
ments of  the  answer  of  the  executor,  to  whicli 
the  demurrer  was  sustained,  although  there 
is  really  no  substantial  difference  in  the  plead- 
ings concerning  the  facts  necessary  to  a 
decision  of  this  question. 

We  may  state  it  as  virtually  admitted  that 
Judge  Kedwine  owned  an  estate  of  the  value 
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of  about  $90,000,  practically  all  of  which  was 
Id  money,  evidences  of  debt  and  personal 
property.  As  proof  of  the  fact  that  the  wife 
was  coerced  by  her  husband  into  the  execu- 
tion of  this  contract,  and  that  it  was  not 
freely  and  voluntarily  entered  into  upon  her 
part,  we  find  it  averred  in  the  answer,  and 
have  no  doubt  it  waa  so  averred  because  it 
could  and  would  have  been  proven,  that  "at 
the  time  of  the  death  of  D,  B.  Redwine  he  was 
the  owner  of  a  very  considerable  estate,  com- 
prised largely  of  money,  interest-bearing 
notes  and  other  securities  producing  income; 
that  for  some  time  before  his  death  he  had 
been  aiUicted  with  a  deadly  disease  known  as 
Bright's  disease  of  the  [292]  kidneys;  that 
he  was  desirous  of  leaving  his  estate  to  his 
two  infant  daughters,  the  defendants,  Elsie 
Redwine  and  Isabel le  Redwine.  .  .  .  That 
but  for  the  execution  and  delivery  of  said 
writing  by  the  plaintiff,  and  the  reliance  of 
the  said  D.  B.  Redwine  upon  same,  he  would 
have  given  his  property  absolutely  in  his 
lifetime  to  his  said  infant  children,  the  in- 
fant defendants  herein,  which  he  could  have 
done,  as  all  of  his  personal  estate  was  sus- 
ceptible of  manual  delivery. 

*"Iliat  plaintiff  by  her  agreement  to  accept 
the  two  houses  and  lots  and  $8,000  in  money 
induced  the  said  D.  B.  Redwine  to  believe  that 
bhe  would  be  satisfied  with  same  as  her  dis- 
tributable share  of  his  estate  and  prevented 
him  from  giving  said  property  absolutely  to 
the  children  in  his  lifetime,  which  he  would 
have  done  but  for  her  written  proposition  to 
accept  the  property  named  in  lieu  of  her 
claims  against  his  estate.'' 

We  then  have  a  state  of  case  in  which  the 
wife  who  under  the  statute  of  descent  and 
distribution  would  be  entitled  to  an  absolute 
estate  in  one-half  of  the  personalty  of  her 
husband,  is  induced  by  his  threats  to  so  dis- 
pose of  it  so  that  she  would  get  little,  if  any- 
thing, agreeing  to  accept  property  of  the  value 
of  $15,000  in  place  of  property  of  the  value 
of  $45,000,  and  this,  too,  within  a  few  days 
of  his  death  and  at  a  time  when  both  of  them 
knew  that  the  fatal  disease  with  which  he 
was  afflicted  might  terminate  in  his  death 
at  any  moment. 

Under  these  facts  and  circumstances,  we 
think  it  clear  that  there  was  no  sufficient 
consideration  for  this  contract,  on  the  part 
of  the  wife  that  it  was  not  freely  and  volun- 
tarily executed  by  her  and  it  should  be  set 
aside  and  she  be  given  her  share  of  the  estate 
under  the  statute. 

It  is  indispensable  to  the  validity  of  con- 
tracts like  this  that  the  utmost  fairness  and 
good  faith  should  be  observed  by  t!ie  husband 
and  that  the  consideration  moving  to  the  wife 
should  be  of  such  value  as  to  reasonably  com- 
pensate her  for  what  she  agreed  to  surrender. 
The  law  has  fixed  the  share  of  the  husband's 


estate  to  which  the  wife  shall  be  entitled  at 
his  death,  and  obviously  when  the  wife  agrees, 
on  the  verge  of  her  husband's  death,  to  take 
at  his  death  property  of  greatly  less  value 
than  she  would  receive  at  his  death  if  no  con- 
tract had  been  made,  the  presumption  is  that 
the  contract  was  not  fairly  obtained  and  the 
wife  should  not  be  bound  by  it. 

[293]  In  Coleman  v.  Coleman,  142  Ky.  36, 
133  S.  W.  1003,  the  court  said:  "Contracts 
between  husband  and  wife  will  be  closely 
scrutinized  by  the  courts,  and  in  so  far  as 
they  impose  liability  upon  the  w^fe,  proof 
of  their  genuineiiess  and  freedom  from  coer- 
cion must  be  clear  and  convincing  to  author- 
ize their  enforcement.  This  is  so  because,  not- 
notwitlistancling  the  contractual  freedom  con- 
ferred upon  the  wife  by  the  statute,  she  is 
yet  more  or  less  under  the  dominion  of  the 
husband  by  virtue  of  the  closeness  and  ten- 
derness of  the  marital  relation,  and  he,  if  he 
be  an  unscrupulous  or  designing  person,  may 
use  the  advantage  thus  afforded  him  to  un- 
duly influence  and  impose  upon  the  wife; 
therefore,  slie  is  entitled  to  be  protected 
against  such  machinations,  by  the  courts, 
where  judicial  interference  in  her  behalf  is 
authorized  by  the  proof." 

In  Evans  v.  Evans,  93  Ky.  510,  20  S.  W. 
605,  in  speaking  of  contracts  between  hus- 
band and  wife,  it  is  said:  "In  other  words, 
some  contracts  between  them  are  enforced 
in  equity,  not  because  of  the  agreement  mere- 
ly, but  because  the  transaction  being  just 
and  reasonable,  the  wife  has  no  equity  outside 
of  it." 

In  Bohannon  v.  Travis,  94  Ky.  59,  21  S.  W. 
354,  the  court  said :  "But  a  contract  between 
husband  and  wife  will  not  be  enforced  in  equi- 
ty in  favor  of  either,  unless  it  is  fair  and 
just,  founded  on  a  valuable  consideration, 
and  reasonably  certain  as  to  its  stipulations 
and  the  circumstances  under  which  it  was 
made."  To  the  same  effect  is  Tilton  v.  Til  ton, 
130  Ky.  281,  113  S.  W.  134,  132  Am.  St.  Rep. 
359. 

In  Egger  v.  Egger,  225  Mo.  116,  123  S.  W. 
928,  135  Am.  St.  Rep.  668,  in  an  elaborate 
opinion,  the  court  held,  in  substance,  in  a 
case  similar  to  this,  that  a  post-nuptial  agree- 
ment by  the  wife  to  release  her  prospective 
distributive  share  in  his  estate,  based  on  his 
promise  to  make  a  will  giving  her  much  less 
than  slie  would  be  entitled  to  in  the  absence 
of  a  wnll,  was  without  consideration  and  not 
binding  on  her  after  his  death. 

Many  cases  supporting  these  general  rules 
may  be  found,  but  we  believe  there  is  no  dis- 
agreement among  the  authorities  that  con- 
tracts such  as  this  will  not  be  enforced 
against  the  widow  claiming  her  distributable 
share  under  the  state  unless  they  are  per- 
fectly fair,  based  on  a  consideration  giving 
to  the  widow  property  of  substantially  the 
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same  value  that  she  would  take  under  the 
statute. 

It  is  difficult  to  understand  upon  what 
ground  it  can  be  said  that  the  contract  made 
by  the  wife  with  her  husband  [294]  on  his 
death -bed,  under  which  she  takes  much  less 
at  his  death  than  the  law  would  give  her  at 
his  death,  can  be  upheld  against  her  protest, 
because  it  seems  clear  that  under  the  circum- 
stances she  did  not  receive  any  sufficient  con- 
sideration to  induce  her  to  surrender  that 
which  she  would  shortly  get. 

It  is  further  said  that  the  widow  was 
estopped  to  claim  her  share  in  her  husband's 
estate  by  reason  of  the  fact  that  if  she  had 
not  entered  into  the  contract  he  would  have 
disposed  of  his  property  in  such  a  manner 
as  to  deprive  her  of  virtually  any  interest  in 
it.  Stating  this  in  anotlier  way,  the  proposi- 
tion is  that  because  the  husband  threatened 
to  practice  a  fraud  on  his  wife  and  she  be- 
lieved he  could  and  would  do  it,  therefore, 
she  is  to  be  estopped  from  claiming  what  the 
law  would  give  her,  because  under  fear  that 
she  might  get  nothing,  she  surrendered  a 
large  estate  that  the  law  would  have  cast 
upon  her.  The  mere  statement  of  this  propo- 
sition is  enough,  as  it  seems  to  us,  to  show 
that  there  is  no  merit  in  the  plea  of  estoppel. 

It  is  further  argued  that  as  the  contract 
was  entered  into  in  Florida,  the  laws  of  that 
Stnte  must  control  its  validitv  and  effect. 
We  have  not  deemed  it  necessary  to  look  into 
tlie  laws  of  Florida  to  ascertain  in  what  par- 
ticular llipv  differ  from  the  laws  of  this  State 
with  respect  to  the  matter  under  considera- 
tion, as  we  think  the  contract  is  controlled 
by  the  laws  of  this  State. 

The  parties  were  only  in  Florida  on  a  tem- 
porary visit.  Their  home  was  in  Kentucky 
and  to  this  State  they  shortly  expected  to 
return.  Neither  the  contract  nor  the  will 
were  intended  to  have  any  effect  in  Florida. 
The  estate  of  Judge  Redwine  was  here  and 
here  it  was  contemplated  by  all  parties  the 
papers  would  become  operative  and  the  con- 
tract be  performed.  Under  circumstances  like 
these  the  law  of  the  place  where  the  contract 
is  to  be  and  must  be  performed,  and  not  the 
place  where  it  is  made,  controls  its  validity 
and  effect:  Pritchard  v.  Norton,  106  U.  S. 
124,  1  S.  Ct.  102,  27  U.  S.  (L.  ed.)  104;  God- 
din  V.  Shipley,  7  B.  Mon.  (Ky.)  676;  Stevens 
V.  Gregg,  89  Ky.  461,  12  S.  W.  775;  Pitts- 
burgh,  etc.  R.  Co.  v.  Sheppard,  66  Ohio  St. 
68,  46  N.  E.  61,  60  Am.  St.  Rep.  732. 

Upon  the  whole  case  we  conclude  that  the 
judgment  should  be  affirmed,  and  it  is  so 
ordered. 

NOTB. 

The  reported  case  lays  down  the  rule  that 
where  »  wife,  uninfluenced  by  fraud  or  deceit. 


and  for  a  sufficient  consideration,  has  freely 
and  voluntarily  agreed  to  accept  a  conveyance 
or  devise  of  property  in  lieu  of  her  dower  and 
distributable  share  in  her  husband's  estate, 
and  the  husband  has  executed  his  part  of  the 
contract  by  conveying  or  devising  as  the  case 
may  be  to  the  wife  the  estate  she  agrees 
to  accept,  she  cannot  after  his  death  volun 
tarily  set  aside  her  contract  by  merely  ob- 
serving the  form  of  relinqtiishment  of  jointure 
provided  by  statute.  It  is  held,  however,  that 
on  proof  of  facts  and  circumstances  showing 
that  there  was  no  sufficient  consideration  for 
the  contract  on  the  part  of  the  wife,  or  that 
it  was  not  freely  and  voluntarily  executed  by 
her,  it  may  be  set  aside  and  the  wife  will  be 
given  her  share  of  the  estate  to  which  she 
is  entitled  under  the  statute  of  distributions. 
As  to  the  right  of  a  married  woman  to  re- 
lease dower  by  express  contract  with  her  hus- 
band, see  the  note  to  Hill  v.  Boland,  reported 
ante,  this  volume,  at  page  46. 
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Dower  ^  Release  by  Postnuptial  Con- 
tract —  Riglit  to  Elect. 

Dower  Act  (Kurd's  Rev.  St.  1813,  c.  41), 
§  9,  providing  that  if  before  marriage,  but 
without  the  wife's  consent,  or  if  after  mar- 
riage, land  shall  be  given  or  assured  for  the 
jointure  of  a  wife  or  husband  in  lieu  of  dower, 
such  wife  or  husband  may  elect  whether  to  take 
such  jointure  or  to  be  endowed  as  provided  in 
til  at  act,  but  shall  not  be  entitled  to  both,  had 
no  application  to  a  postnuptial  agreement  by 
which  the  husband  and  wife  each  released  his 
or  her  dower  and  other  rights  in  the  other's 
property,  as  tliere  was  no  other  property  for 
the  wife  to  accept  in  lieu  of  her  dower  rights, 
and  nothing  calling  for  an  election,  and  her 
renunciation  of  the  agreement  had  no  effect. 

Right   to    Release    —   Agreement   with 
Hnsband. 

Under  Kurd's  Rev.  St.  1913,  c.  68,  §  6. 
providing  that  contracts  may  be  made  and 
liabilities  incurred  by  a  wife,  and  that  they 
may  be  enforced  against  her  to  the  same  ex- 
tent and  in  the  same  manner  as  if  she  were 
unmarried,  a  wife,  in  consideration  of  her 
husband's  release  of  his  dower  and  other 
rights  in  her  property,  may  by  a  postnuptial 
agreement  release  her  rights  in  his  property, 
and  such  an  agreement,  in  the  absence  of 
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ftfft  III. 
fraud,  misrepresentation,  or  concealment,  will 
bar  and  extinguish  her  dower  rights. 
[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Massac  county: 
BuTL£B,  Judge. 

Action  to  have  dower  assigned  in  certain 
lands.  Tursa  Edwards,  plaintiff,  and  Wil- 
liam T.  Edwards  et  al.,  aefendants.  Judg- 
ment for  defendants.  Plaintiff  brings  error. 
The   facts   are  stated  in  the  opinion.     Af- 

FIRUED. 

Fred  R,  Young  for  plaintiff  in  error. 
B.  A.  Evama  for  defendants  in  error. 

[Ill]  CsAio,  J.^Plaintiff  in  error  filed 
her  bill  in  chancery  in  the  circuit  court  of 
Massac  county  seeking  to  have  her  dower 
assigned  in  certain  lands  described  in  the 
hill  of  complaint,  of  which  her  deceased  hus- 
band, John  T.  Edwards,  had  been  [112] 
seized  during  their  marriage.  Hie  bill  sets 
out  in  detail  the  marriage  of  plaintiff  in 
«rror  with  said  Edwards,  his  ownership  of 
the  lands,  his  death,  intestate,  and  other 
facts  which  are  sufficient  to  show  her  dower 
interest  in  the  lands  in  question  but  for  an 
agreement  entered  into  after  the  marriage, 
which  was  as  follows: 
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Articles  of  Agreement. 


'This  indenture,  made  and  entered  into 
this  the  first  day  of  June,  A.  D.  1896,  by 
and  between  John  T.  Edwards,  of  the  city  of 
Metropolis,  county  of  Massac  and  State  of 
Illinois,  party  of  the  first  part,  and  Tursa 
Edwards,  who  is  now  the  wife  of  the  said 
John  T.  Edwards,  of  the  city  of  Metropolis, 
county  of  Massac  and  State  of  Illinois,  party 
of  the  second  part: 

**Witnes8ethf  that  for  and  in  consideration 
of  the  release,  relinquishment  and  convey- 
ance of  said  second  party  to  first  party,  here- 
inafter fully  set  forth,  the  said  party  of  the 
first  part  hereby  releases,  relinquishes,  quit- 
claims, sells,  assigns  and  conveys  all  his 
rights,  title  and  interest  which  said  first 
party,  as  the  husband  of  said  second  party, 
under  the  laws  of  the  State  of  Illinois,  may 
have  acquired  or  which  he  may  hereafter  ac- 
quire during  the  lifetime  of 'said  second  party 
or  at  her  death,  by  reason  of  the  marriage 
that  now  subsists  between  said  parties  here- 
to, in  and  to  all  the  property,  both  personal 
and  real,  which  now  is  or  hereafter  during 
the  lifetime  or  at  the  death  of  said  second 
party  may  be  owned  by  said  second  party, 
Tursa  Edwards.  And  for  and  in  considera- 
tion of  the  above  release,  relinquishment  and 
conveyance  by  said  first  party  to  said  second 
party  the  said  party  of  the  second  part  here- 
by releases,  relinquishes,  quit-claims,  sells, 
Ann.  Cas.  191 7 A. — 6. 
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assigns  and  conveys  all  her  rights,  title  and 
interest  which  said  second  party,  as  the  wife 
of  said  first  party,  under  the  laws  of  the 
State  of  Illinois,  may  have  acquired  or  which 
she  may  hereafter  acquire  during  the  life- 
time of  said  first  party  or  at  his  death,  by 
reason  of  the  said  marriage  that  now  sub- 
sists between  said  parties  hereto,  in  and  to 
all  the  property,  both  personal  and  real, 
which  now  is  or  hereafter  during  the  life- 
time or  at  the  death  of  said  first  party  may 
be  owned  by  first  party,  John  T.  Edwards. 
This  agreement  and  conveyance  is  mutually 
intended  to  be,  and  the  same  is  hereby,  ex- 
pressly made  and  intended  by  each  of  the 
parties  hereto  as  a  mutual  release,  relin- 
quishment and  conveyance  of  all  right,  title 
and  interest  that  maj^  now  be  or  shall  here- 
inafter be,  during  th6  lifetime  or  at  the 
death  of  either  of  said  parties  hereto,  ac- 
quired by  the  other,  by  virtue  of  the  said 
marriage  that  now  subsists  between  said 
parties  hereto  under  the  laws  of  the  State 
of  Illinois,  in  and  to  all  the  property,  both 
personal  and  real,  of  the  other,  respectively; 
and  it  is  the  intention  of  the  parties  [113] 
hereto  to  mutually  release  and  waive  all 
benefits  of  the  laws  of  the  State  of  Illinois 
relating  to  husband  and  wife,  dower,  home- 
stead, etc.,  and  forever  bar  each  other,  re- 
spectively, from  any  action  to  recover  any 
interest  that  may  now  be  or  shall  hereafter 
during  the  lifetime  or  at  the  death  of  either 
of  said  parties  hereto  to  be  acquired  by  the 
other  in  the  property,  both  personal  and 
real,  of  the  other,  respectively. 

her 

Tubs  A  X  Edwabdb»  (Seal) 

mark 

John  T.  Edwabds.    (Seal) 
Attest:     Tisca  C.  McCormick,  Alice  Parker." 

This  agreement  was  duly  acknowledged  be- 
fore a  notary  public  and  filed  for  record. 

The  bill  further  alleges  that  plaintiff  in 
error,  within  one  year  from  the  death  of 
her  said  husband,  filed  in  the  ofilce  of  the 
coimty  clerk  of  Massac  county  her  renuncia- 
tion of  the  benefit  of  said  r.greement.  The 
bill  makes  parties  defendant  the  children 
and  grandchildren  of  John  T.  Edwards,  to 
whom  he  had  conveyed  the  lands  during  his 
lifetime,  reserving  a  life  estate  to  himself. 
Plaintiff  in  error  did  not  join  in  said  con- 
veyances and  asks  that  dower  be  assigned 
her  in  said  lands.  The  defendants,  jointly 
and  severally,  demurred  to  the  bill  of  com- 
plaint, which  demurrer  was  sustained  by  the 
chancellor,  and  the  complainant  electing  to 
stand  by  her  bill,  the  bill  was  dismissed. 
She  has  sued  out  a  writ  of  error  from  this 
court,  assigning  as  error  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  bill 
of  complaint  and.  in  not  assigning  dower 
and  granting  the  relief  prayed  in  the  bill  of 
complaint. 
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The  demurrer  to  the  bill  raises  the  ques- 
tion whether  the  post-nuptial  agreement  en^ 
tered  into  between  the  plaintiff  in  error  and 
her  husband  was  sufficient  to  bar  the  right 
of  dower  which  she  would  otherwise  have 
had  in  the  lands  of  which  her  husband  was 
seized  during  coverture.  No  question  is 
raised  as  to  the  form  or  sufficiency  of  the 
contract. 

It  is  the  contention  of  plaintiff  in  error 
that  where  there  is  a  written  agreement 
bietwcen  husband  and  wife  made  after  mar- 
riage, by  which  agreement  each  mutually 
releases  [114]  dower  in  the  lands  of  the 
other,  such  agreement  has  the  same  effect  as 
if  there  had  been  a  conveyance  of  property 
and  an  agreement  based  thereon  to  release 
dower,  and  that  the  widow,  on  the  death  of 
the  husband,  has  the  right  of  election  wheth- 
er to  accept  the  property  so  conveyed  or  re- 
nounce the  agreement  and  take  dower  in  the 
lands  of  the  deceased  husband,  as  held  in 
Hieser  v.  Sutter,  195  111.  378,  63  N.  E.  269. 
The  case  of  Carling  v.  Peebles^  215  111.  96, 
74  N.  £.  87,  is  also  relied  upon  by  the  plain- 
tiff in  error  as  recognizing  the  right  of  an 
election. 

In  the  case  of  Hieser  y.  Sutter,  supra, 
Christian  Sutter  purchaaed  an  eighty-acre 
tract  of  land,  which  he  caused  to  be  con- 
veyed to  his  wife,  Barbara  Sutter,  and  at 
the  same  time  they  entered  into  an  agree- 
ment which  recited  that  the  land  had  been 
conveyed  to  the  wife,  and  in  consideration 
thereof  she  waived  and  released  all  rights 
in  any  real  and  personal  estate  of  which  he 
might  die  seized  and  possessed,  except  home- 
stead articles  and  household  goods,  which 
were  to  belong  to  her.  Sutter  died  leaving 
Barbara  his  widow  surviving  him.  He 
owned  a  large  amount  of  land,  some  of 
which  he  had  acquired  subsequent  to  the 
making  of  the  contract.  On  a  bill  filed  by 
the  widow  for  an  assignment  of  dower  in 
the  lands  of  which  Sutter  died  seized,  this 
court  held  that  the  conveyance  of  the  land 
to  Mrs.  Sutter  and  the  making  of  the  con- 
tract were  to  be  considered  as  part  of  the 
same  transaction,  and  that  if  a  post-nuptial 
contract  gives  the  wife  certain  land  in  lieu 
of  present, and  future  dower,  she  may  elect, 
under  section  .9  of  the  Dower  act,  upon  the 
death  of  her  husband,  to  accept  the  settle- 
ment or  demand  dower,  but  she  cannot  retain 
tlie  land  and  liave  dower  also.  It  was  held 
in  that  case  that  the  effect  of  the  transac- 
tion was  to  create  a  jointure  after  marriage. 
As  said  in  the  opinion  in  that  case:  "At  the 
common  law  a  legal  jointure  settled  upon  a 
wife  before  marriage,  if  fairly  entered  into, 
would  bar  her  dower,  but  a  jointure  settled 
upon  her  after  marriage  only  had  the  effect 
to  put  her  to  [1151  her  election,  after  the 
death  of  her  husband,  either  to  accept  the 


settlement  or  to  demand  dower.  (11  Am. 
&  Eng.  £nc.  of  Law  (2d  ed.)  92.)  And 
such  right  of  election  is  recognized  and  re- 
tained by  section  9  of  the  Dower  act  (Kurd's 
Stat.  1899,  chap.  41,  p.  658)  which  reads  as 
follows:  *If  before  marriage,  but  without 
such  assent,  or  if  after  marriage,  land  shall 
be  given  or  assured  for  the  jointure  of  a 
wife  or  husband  in  lieu  of  dower,  such  wife 
or  husband  may  elect  whether  to  take  such 
jointure  or  to  be  endowed  as  herein  provided, 
but  shall  not  be  entitled  to  both.'  We  are 
therefore  of  the  opinion  that  Barbara  Sut- 
ter, upon  the  death  of  her  husband,  was 
bound  by  said  post-nuptial  settlement,  unless 
she  elected,  in  lieu  thereof,  to  take  dower  in 
her  husband's  real  estate."  The  decision  is 
based  upon  the  dower  rights  which  husband 
and  wife  have  in  each  other's  lands  by  rea- 
son of  the  statute  and  the  marriage  relation. 

The  distinction  between  the  Sutter  case 
and  the  case  at  bar  is  apparent.  In  the 
Sutter  case  the  effect  of  the  agreement  en- 
tered into  between  Christian  Sutter  and  Bar- 
bara Sutter,  his  wife,  and  the  conveyance 
of  land  to  her,  was  to  convey  to  her  land 
by  way  of  jointure,  which  was  to  be  in  lieu 
of  dower  which  she  might  have  in  other 
lands,  and  in  such  cases,  under  section  9  of 
the  Dower  act,  the  party  in  whose  favor 
such  jointure  is  made,  where  the  same  is 
made  after  marriage,  has  the  right  to  elect 
whether  to  take  the  land  conveyed,  in  lieu 
of  dower,  or  take  dower  in  the  lands  of  the 
deceased.  She  could  elect  which  of  the  two 
property  rights  to  take.  In  the  case  at  bar 
there  was  a  contract  but  no  conveyance  of 
land  or  jointure.  If  the  contract  is  valid 
plaintiff  in  error  is  bound  by  it;  if  invalid, 
she  is  entitled  to  dower  by  law  without  an 
election.  There  is  only  the  dower  right  in 
the  lands  of  the  deceased  involved  and  no 
other  property  for  her  to  accept  in  lieu 
thereof  and  no  substitute  for  her  dower 
rights,  consequently  there  was  nothing  to 
call  for  an  election  on  her  part.  Her  [1161 
renunciation  of  the  agreement  filed  with  the 
county  clerk  had  no  effect. 

The  case  of  Carling  v.  Peebles,  supra,  does 
not  support  plaintiff  in  error's  contention. 
In  that  case  we  held  that  a  wife  may,  for  a 
valuable  consideration,  release  her  dower  in- 
terest by  written  contract  with  her  husband. 
The  instrument  relied  upon  as  constituting 
a  release  of  dower  was  as  follows:  "Received 
of  William  Carling,  Sr.,  the  sum  of  six 
hundred  ($600)  dollars,  as  part  payment  of 
Sarah  Carling's  dower  interest  in  the  estote 
of  said  William  Carling,  Sr."  In  that  case 
the  court  held  that  this  receipt  was  good 
to  the  extent  of  the  money  which  she  had 
received.  As  it  did  not  purport  to  be  a 
receipt  in  full  for  all  dower  rights,  it  would. 
of  course,  be  good  only  for  the  amount  which 
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she  had  received,  and  it  was  held  that  that 
amount  should  be  deducted  from  the  amount 
she  would  otherwise  have  received  as  dower 
from  her  husband's  lands.     The  main  ques- 
tion in  this  case,   therefore,   is  whether,  by 
contract,  a  married  woman  can  release  her 
dower  rights,   and  while  at  common  law  a 
husband    could   not,    by    contract    with    his 
wife,  procure  a  release  of  her  dower  in  his 
real  estate,  it  was  held  in  Carling  v.  Peebles, 
supra,  that  since  the  passage  of  the  act  of 
1874    (Hurd's  Stat.   1913,   chap.   68,  sec.   6) 
in  relation  to  husband  and  wife,  which  pro* 
vides  that  contracts  may  be  made  and  lia- 
bilities incurred  by  the  wife  and  the  same 
be  enforced  against  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  un< 
married,  the  wife   can,   by  contract,   release 
to  the  husband  her  dower,  in   whole  or  in 
part*  in  his  real  estate.     In  Crum  v.  Sawyer, 
132  111.  443,  24  N.  E.  956,  and  Luttrell  v. 
Boggs,   168   111.   361,   48  X.   E.    171,   it  was 
held    that    a    post-nuptial    contract    between 
husband  and  wife,  by  which  each  agreed  to 
release  to  the  other  all  interest,  right  and 
title  in   any  and  all   rea)  estate  which  the 
other    possessed,    would    bar    the    husband's 
right  to  dower  in  the  wife's  lands  after  the 
wife's  death.     To  the  same  effect  is  the  de- 
cision in  Heisen  v.  Heisen,   145  III.  658,  34 
X.  E.  597,  21  L.R.A.  434.     In  Hamilton  v. 
Hamilton,  [117]   89  111.  349,  and  Thomas  T. 
Mueller,  106  IlL  36,  it  was  held  that  sinoe 
the  passage  of  the  act  of  1874,  relating  to 
husband  and  wife,  contracts  made  by  mar- 
ried women  are  on  the  same  footing  as  con- 
tracts made  by  other  persons,  and  that  the 
husband   and   wife  may  contract  with   each 
other,  subject  to  the  limitations  contained  in 
the  statute.     In   Carling  v.   Peebles,   supra, 
and  Stokes  v.  Stokes,  240  111.  330,  88  N.  E. 
829,  it  was  held  that  a  wife  may,  by  written 
contract   with    her   husband,   based   upon    a 
valuable   consideration,    release   to   him    her 
rights  in  his  property  and  estate,  and  such 
contract    will    bar    and    extinguish    all    her 
rights    as    widow,    including    the    right    of 
dower;  and  in  the  latter  case  it  was  further 
held  that  the  mere  fact  that  a  post-nuptial 
contract  between  husband  and  wife  releasing 
her  rights  as  widow  is  not  an  equitable  set' 
tiement  for  her  is  not  ground  for  setting  it 
aside,    in    the    absence    of    any    question    of 
fraud,  misrepresentation  or  concealment. 

While  tlie  bill  does  not  so  state,  it  is  evi- 
dent from  the  date  of  the  marriage  and  the 
subsequent  conveyances  made  by  John  T. 
Kdwards  to  his  children  and  grandchildren, 
Rome  of  whom  were  married  at  that  time, 
that  Pu^'h  children  were  children  by  a  former 
marriage.  It  would  also  appear  that  the 
plaintiff  in  error,  at  the  time  of  the  marriage 
and  afterwards,  was  possessed  of  real  and 
personal  property  in  her  oM'n  right.     It  was 


perfectly  proper,  and  the  parties  were  per- 
fectly competent  to  contract,  to  release  tlieir 
rights  in  the  property  of  the  other,  and  for 
aught  that  appears  in  the  record  the  agree- 
ment was  mutual,  reciprocal  and  fair.  To 
hold  the  contract  invalid  would  be  to  hold 
that  plaintiff  in  error  had  no  right  to  con- 
tract. 

The  decree  of  the  circuit  court  was  right 
and  will  be  affirmed. 

Decree  affirmed. 


NOTE. 

It  18  held  in  the  reported  case  that  since 
the  passage  of  enabling  statutes  which  pro- 
vide that  contracts  may  be  made  and  lia- 
bilities incurred  by  a  married  woman  and 
that  the  same  may  hex  enforced  against  her 
to  the  same  extent  and  in  the  same  manner 
as  if  she  were  unmarried,  a  wife  may  by 
contract  release  to  the  husband  her  dower 
right  in  his  real  estate.  The  cases  discussing 
the  right  of  a  married  Woman  to  release 
dower  by  express  contract  with  her  husband 
are  collated  in  the  note  to  Hill  v.  Boland, 
reported  ante,  this  volume,  at  page  46. 


MUUraiAH    MERCANTI!.!:  COICPANT 


V. 


ftEXTOK  CT  AI.. 

North  Dakota  Supreme  Court — February  25, 

1915. 

.  29  N.  mat.  0A9;  tSl  N.  W.  7SO. 


aestead    -i-    Mortsace    by    Husband 
Alone. 

Defendant  and  wife  purchased  a  vacant 
city  block,  improved  the  same  for  three  sea- 
sons, finally  erecting  a  dwelling  house  and 
ether  buildings  thereon.  Immediately  on 
completion  of  the  house,  plaintiff  took  a 
mortgage  on  the  tract,  signed  only  by  the 
husband,  who  declares  in  the  mortgage  that 
the  tract  "does  not  now  and  never  has  con- 
stituted any  part  of  his  homestead."  The 
wife  refused  to  sign  the  mortgage.  They 
owned  no  other  real  estate,  but  had  rented  in 
the  same  city  since  long  before  the  purchase 
of  this  tract,  which  they  testified  to  have 
bought  "to  make  a  home  of  it."  The  wife 
paid  part  of  the  purchase  price.  To  clear  the 
land  of  a  $200  mortgage  a  lease  for  a  term 
of  one  year  was  given  codefendant  W.,  and 
immediately  on  completion  of  the  house  he 
and  family  moved  in.  Four  months  after- 
ward defendants  moved  their  furniture  into 
three  rooms  of  the  house  not  rented,  intending 
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to  reside  in  it,  but  because  of  inconvenience 
from  the  occupancy  of  the  W.  family  did  not 
actually  take  up  their  residence  therein,  but 
attempted  to  oust  W.,  but  did  not  succeed.  A 
cow  and  some  chickens  were  moved  on  the 
tract  at  the  same  time  the  furniture  was 
moved  into  the  house,  and  remained  there 
several  months  until  feed  on  the  place  gave 
out.  A  year  and  four  months  after  the  mort- 
gage was  taken,  and  about  two  months  after 
vacation  by  W.,  defendants  established  actual 
residence,  since  maintained  continuously  in 
said  dwelling.  W.  had  signed  the  notes  as  a 
joint  maker  with  S.  The  husband  and  wife 
defend,  claiming  the  mortgage  to  be  void,  and 
that  the  premises  at  the  time  it  was  taken 
was  their  homestead,  which  could  not  be 
legally  encumbered,  except  the  wife  join  there- 
in. Held,  the  mortgaged  premises  was  the 
homestead  and  the  mortgage  is  void. 
[See  note  at  end  of  this  case.] 

flame. 

The  recitals  in  the  mortgage  that  the  prem- 
ises are  not  a  homestead  is  not  a  covenant. 
It  falls  with  the  mortgage  and  amounts  to 
but  a  statement  of  the  husband,  which  can- 
not of  itself  operate  to  validate  the  mortgage. 

[See  note  at  end  of  this  case.] 

Acqnisitioa  of  Homestead  —  Intemt  to 
Occupy. 

Property  purchased  and  improved  in  pursu- 
ance of  a  good-faith  intent  to  build  the  fam- 
ily dwelling  thereon,  and  to  reside  therein, 
is  impressed  with  homestead  characteristics, 
entitling  the  possessors  to  the  homestead  ex- 
emption in  advance  of  the  establishment 
thereon  of  actuAl  residence  of  the  claimant 
and  family,  where,  pursuant  to  a  previous 
good-faith  intent,  the  actual  residence  is  es- 
tablished within  a  reasonable  time  after 
completion  of  the  dwelling. 

[See  generally  20  Ann.  Cas.  832.] 

Same. 

The  time  so  elapsing  here  before  residence 
began  is  sufficiently  explained  and  excused. 
Presumption   im    Favor   of    Homestead 

Riglit. 

The  homestead  right  of  exemption  is  a  con- 
stitutional right  guaranteed  the  family,  and 
all  reasonable  presumptions  in  its  favor  will 
be  indulged,  where  tl  e  facts  appear  consistent 
with  a  good-faith  claim  of  homestead  right. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Stark  county: 
I/EiGUTON,  Judge. 

Action  to  foreclose  mortgage.  Mandan 
Mercantile  Company,  plaintiff,  Patrick  Sex- 
ton et  al.,  defendants,  and  Margaret  Sexton, 
intervener.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.     MoDiFnED. 

Casey  d  Burgeson  for  appellants. 
W,  F.  Burnett  for  respondent. 

[604]  Goss,  J. — The  question  for  decision 
19  a  mixed  one  of  law  and  fact.    The  prem- 


ises was  mortgaged  by  the  husband  without 
the  wife  joining  therein.  If  the  property 
was  the  family  homestead  at  the  time,  the 
mortgage  is  concededly  void.  If  not  it  is 
valid. 

The  husband  purchased  the  2  acre  tract  in 
1909.  Plaintiff  and  wife  owned  no  residence 
or  other  real  property,  though  they  have 
lived  for  many  years  in  Dickinson.  Plain- 
tiff cropped  the  tract  to  oats  and  potatoes 
in  1909,  1910,  and  1911.  In  1910  they  fenced 
it.  Both  testify  they  "bought  it  to  make  a 
home  of  it."  A  portion  of  the  purchase 
price  was  paid  by  the  wife.  Plaintiff  works 
as  a  stationary  fireman  for  a  livelihood.  In 
1911  Sexton  built  a  six-room  house,  a  stable, 
and  chicken  house  upon  the  tracts  procuring 
material  of  plaintiff.  The  house  was  begun 
the  last  week  in  July  and  completed  about 
August  29th,  the  date  of  the  mortgage.  A 
small  part  only  of  the  mortgage  debt  has 
been  paid.  This  mortgage  was  given  to  se- 
cure a  portion  of  the  purchase  price  of 
building  materials  used  in  Its  erection,  and 
was  for  the  aggregate  sum  at  the  time  of 
the  rendition  of  the  judgment  appealed  from, 
inclusive  of  interest,  $567,  remaining  un- 
paid. The  husband  testifies  that  at  the  time 
of  the  giving  of  the  mortgage  he  was  having 
trouble  with  his  wife  about  where  thev 
should  live,  and  that  she  had  refused  to  go 
out  to  this  place  to  live;  that  he  had  con- 
sulted a  number  of  people  as  to  whether  or 
not  he  could  force  his  wife  to  go  out  there 
and  live;  that  the  husband  came  to  tiie 
ofiSce  of  Mr.  Burnett,  attorney  for  respond- 
ent, some  little  time  before  the  giving  of 
the  mortgage  to  see  him  about  making  a 
loan  on  this  tract,  and  told  him  at  that  time 
that  his  wife  [605]  would  not  go  out  there, 
and  that  they  had  never  lived  on  these  lots 
at  all.  The  mortgage  contained  the  covenant 
that  the  husband,  "first  party,  hereby  cove- 
nants that  the  said  above-described  lot  does 
not  now  and  never  has  constituted  any  part 
of  his  homestead."  The  testimony  of  Craw- 
ford, managing  agent  for  plaintiff,  is  that 
"Sexton  reported  to  the  mercantile  company 
that  his  wife  at  this  time  had  refused  or 
would  refuse  to  sign  this  mortgage,  and  he 
and  I  then  went  over  to  Burnett's  office  to 
talk  it  over  and  see  if  the  papers  would  be 
legal,  so  that  we  could  go  ahead  with  the 
house  to  build  it  and  turn  it  over;  and  in 
Burnett's  office  Sexton  asked  if  the  loan 
could  be  executed  and  go  through  with  his 
signature  only,  and  Burnett  asked  Sexton  if 
he  claimed  that  as  his  homestead  and  if  he 
had  never  lived  there,  to  which  he  replied 
that  he  had  not  lived  there,  as  there  was  no 
building  there  he  could  not  claim  these  prem- 
ises as  his  homestead,  and  that  he  did  not 
claim  it  as  a  homestead,  and  that  he  would 
agree  to  make  that  statement  in  this  mort- 
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gage  'that  it  was  not,  and  had  not  heen,  his 
homestead/  which  statement  was  put  in  the 
mortgage  at  Sexton's  request."  The  house 
was  practically  completed  at  the  time  of  the 
execution  and  delivery  of  the  mortgage. 
Within  a  few  days  Frank  Windmueller 
moved  his  furniture  and  family,  his  wife 
and  four  children,  into  the  house,  and  con- 
tinued to  reside  there  from  the  last  of  Au- 
gust, 1911,  until  about  the  28th  of  October, 
1912.  He  had  advanced  Sexton  $200  to  take 
up  a  mortgage  that  was  on  the  land  before 
the  dwelling  house  was  built  and  in  return 
for  which  Sexton  gave  him  a  lease  of  three 
of  the  rooms  of  the  house  for  one  year,  into 
which  he  moved  his  family  immediately  on 
the  completion  of  the  building.  In  October 
or  November,  1911,  plaintiff  also  moved  forty 
or  fifty  chickens  and  his  cow  into  buildings 
on  the  tract,  and  also  then  moved  his  house- 
hold furniture,  including  beds  and  bedding, 
stoves,  tables,  chairs,  china  closets,  and  the 
like  into  the  remaining  three  rooms  not 
rented  to  Windmueller,  preparatory  to  and 
with  the  intention  of  residing  therein,-  but 
that  his  wife  "refused  to  live  in  there  on  the 
ground  that  it  was  too  crowded,  two  families 
living  in  there."  He  left  his  household  fur- 
niture there,  however,  and  attempted  to  get 
Windmueller  to  vacate,  commencing  legal 
proceedings  against  him  for  that  purpose, 
but  failed  to  get  him  out.  The  chickens  and 
the  cow  remained  on  the  place  until  February 
or  March,  when  they  were  removed.  After 
Windmueller  vacated,  defendants  moved  in 
[606]  on  December  6,  1912.  Sexton  defends, 
claiming  the  property  to  have  been  home- 
stead, and  that  the  mortgage  has  at  all 
times  been  void.  The  wife  intervened  with 
the  same  defense.  The  trial  court  held  the 
mortgage  was  a  valid  lien  and  ordered  fore- 
closure, from  which  they  appeal.  As  Wind- 
mueller also  signed  the  notes  secured  by 
the  mortgage,  judgment  was  ordered  against 
him  also.  The  question  is  whether,  under 
these  facts,  these  premises  constituted  the 
homestead  of  the  defendants. 

Residence  was  not  actually  established 
thereon  by  the  defendants  until  a  year  and 
four  months  after  the  mortgage  was  given 
and  that  length  of  time  after  the  dwelling 
had  been  completed,  although  the  reason  for 
such  delay  is  clearly  apparent,  more  from 
inconvenience  than  from  necessity.  It  was 
caused  by  Windmueller's  occupancy.  He  had 
advanced  $200  for  a  year's  rent  of  the 
premises,  and  rightfully  refused  to  vacate 
until  he  had  received  the  consideration  for 
money  paid.  Defendants  had  procured  this 
advancement  of  $200  to  pay  off  a  mortgage 
on  the  premises,  evidently  preparatory  to  and 
to  enable  them  to  build  the  dwelling.  As 
bearing  upon  whether  the  land  had  been 
impressed    with     homestead     characteristics 


prior  to  the  time  of  the  execution  and  de- 
livery of  the  mortgage  in  suit  the  facts  de- 
termine the  issue  in  favor  of  the  defendants. 
Both  testify  they  bought  the  place  to  make 
a  home  of  it.  While  words  without  acts 
signifying  an  intent  to  make  a  home  amount 
to  nothing  in  themselves,  yet  when  the  suc- 
cession of  acts,  coupled  with  such  expression 
of  intent,  harmonize  therewith  and  result  in 
the  establishment  of  a  home  thereon,  all 
will  be  considered  together,  and  if  the  home 
is  built  and  residence  therein  begun  within 
a  reasonable  time,  under  all  the  circum- 
stances, the  means  of  the  parties  considered, 
and  all  are  consistent  with  a  good-faith 
intention  to  establish  the  home  of  such,  in- 
stead of  to  merely  defraud  creditors  or  in- 
tervening claimants,  the  homestead  exemp- 
tion should  be  allowed.  The  facts  disclose 
a  purchase  with  a  reasonable  inference  of 
present  intent  to  at  some  time  ocdupv  the 
premises;  their  subsequent  improvement  for 
two  seasons  prior  to  building  thereon  is  en- 
tirely consistent  with  and  further  indicative 
of  an  existing  intent  to  at  some  time  reside 
there.  This  is  followed  by  the  most  eloquent 
fact  of  all,  to  wit,  the  erection  of  a  sub- 
stantial dwelling  house  with  other  buildings 
thereon,  and  this  dwelling  was  just  com- 
pleted ready  for  occupancy  when  the  mort- 
gage [607]  was  given  for  a  part  of  the  cost 
of  the  materials  used  in  its  construction. 
At  this  point  plaintiff  was  confronted  with 
the  fact  of  the  refusal  of  the  wife  to  mort- 
gage these  premises  having  all  characteris- 
tics of  a  home.  It  consulted  an  attorney 
to  ascertain  the  legal  effect  of  the  wife's 
refusal  to  join  in  the  mortgage,  and  as  it 
was  charged  with  presumed  knowledge  of  the 
law  it  must  be  assumed  to  have  known  that 
the  mortgage  with  but  the  husband's  signa- 
ture thereon  was  void,  if  the  land  wad 
in  law  and  fact  a  family  homestead.  But 
to  strengthen  its  position  it  assumed  the 
truth  of  the  husband's  statement  that  the 
wife  would  not  join  in  the  mortgage  and 
notes.  And  without  inquiry  of  her  as  to 
whether  she  claimed  the  premises  as  a  home- 
stead, but  with  full  knowledge  that  she  had 
the  same  right  of  homestead  in  said  premises 
and  to  claim  the  same  as  had  the  husband, 
acting  at  its  peril  it  accepted  as  the  truth 
the  husband's  statement  that  he  had  never 
resided  thereon,  and  did  not  claim  any  home- 
stead rights  therein.  This  was  a  half  truth 
only.  He  had  never  actually  resided  thereon, 
as  plaintiff  well  knew.  He  for  himself  could 
disavow  a  homestead  right,  but  without 
affecting  any  right  of  the  wife  to  claim  them 
in  and  to  the  same  tract,  as  the  right  can 
be  exercised  by  the  wife,  and  cannot  be  de- 
stroyed, if  existing,  by  the  husband's  declara- 
tion alone.  His  statement  in  the  mortgage 
was  not  a  covenant,  because,  if  the  mortgage 
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be  void,  it  falls  with  it.  It  amounts  to  but 
a  mere  declaration  by  one  member  of  the 
family,  not  binding  upon  the  other  members 
thereof.  It  is  entitled  to  but  such  weight 
as  would  be  his  oral  statements.  "It  is 
well  settled  that  a  covenant  in  a  mortgage 
of  the  homestead  executed  by  the  husband 
alone  cannot  act  as  an  estoppel  against  the 
mortgagor."  Note  in  95  Am.  St.  Rep.  922 
citing  Alt  V.  Banholzer,  39  Minn.  511,  12 
Am.  St.  Rep.  681,  40  N.  W.  830,  where  it 
is  said:  "To  work  an  estoppel  the  mortgage 
itself  must  be  a  valid  instrument.  The 
covenants  can  have  no  greater  validity  than 
the  deed  itself.  It  would  nullify  the  statute 
to  hold  that  the  deed  which  the  law  declares 
void  should,  by  reason  of  the  covenants  of 
the  grantor,  operate  effectually  as  a  con- 
veyance." Bigelow,  Estoppel,  338-340; 
Thompson,  Homestead  &  Exemption,  §  474; 
Connor  v  McMurray,  2  Allen  (Mass.)  202; 
Barton  v  Drake,  21  Minn  299;  Conrad  v. 
Lane,  26  Minn.  389,  37  Am.  Rep.  412,  4  N. 
W.  695;  Justice  v.  Souder^  19  N.  D.  613  at 
pages  617  and  618,  125  N.  W.  1029;  Silander 
V.  Gronna,  15  N.  D.  552,  125  Am.  St.  Rep. 
616,  108  [608]  N.  W.  644;  Gaar  v.  Collin, 
15  N.  D.  623-629,  110  N.  W.  81.  Subse- 
quently, and  within  two  or  throe  months,  the 
chickens  and  cows  are  moved  upon  the  place, 
together  with  his  household  furniture,  pre- 
paratory to  and  as  a  step  in  the  establish- 
ment of  actual  residence  thereon.  Incon- 
venience and  the  fact  of  partial  occupancy  of 
the  house  by  Windmueller  naturally  result- 
ed in  delaying  establishment  of  actual  resi- 
dence until  that  tenant  could  be  removed, 
whereupon  it  was  followed  with  reasonable 
promptness  with  residence.  Devillc  v.  Widoe, 
64  Mich.  593,  8  Am.  St.  Rep.  852-855,  31  N. 
W.  533,  since  maintained  to  the  time  of  suit. 
Besides  Windmueller's  reluctance  to  vacate 
earlier  than  the  expiration  of  the  term  for 
which  he  had  prepaid  his  rent,  it  is  also  but 
reasonable  to  conclude  that  as  he  was  a  joint 
maker  on  these  notes  in  suit  it  was  to  his 
interest  to  hinder  and  delay  the  time  of 
commencement  of  actual  residence  of  the 
defendants  upon  said  tract  as  long  as  possi- 
ble in  order  to  cause,  if  he  could,  an  aban- 
donment of  any  homestead  rights  of  defend- 
ants to  said  tract,  or  to  negative  the  exist- 
ence of  any;  this  in  order  that  the  mortgage 
in  suit  would  be  held  valid,  and  that  the  prop- 
erty be  made  to  pay  the  defendant's  debts 
and  relieve  him,  Windmueller,  from  his  re- 
sponsibility as  a  joint  maker  on  the  notes. 
The  interests  of  Windmueller  and  plaintiff  in 
this  suit  are  identical.  Tiiis  must  not  be 
overlooked  in  considering  the  refusal  of  Mrs. 
Sexton  to  become  a  joint  occupant  with  her 
husband  of  the  premises  already  in  part 
tenanted  by  Windmueller. 

Tliese  conclusions  are  reached  after  fairly 
exhaustive  research  and  a  careful  considera- 


tion of  the  many  authorities.  Tliat  prop- 
erty such  as  this  may  be  impressed  with 
homestead  characteristics  and  homestead 
rights  acquired  thereby,  exempting  it  as  a 
homestead  from  sale  on  execution  and  that 
too  prior  to  the  actual  establishment  of  resi- 
dence thereon,  has  the  support  of  all  authori- 
ty. Reske  v.  Reske,  51  Mich.  541,  47  Am. 
Rep.  594,  16  N.  W.  895,  an  opinion  by  Judge 
Goolcy  upon  closely  analogous  facts;  Deville 
V.  Widoe,  8  Am.  St.  Rep.  852  and  note,  64 
Mich.  593,  31  N.  W.  533.  In  this  case  the 
facts  are  also  nearly  parallel  even  in  length 
of  time  elapsing  from  acquirement  of  the 
property  to  establishment  of  residence,  and 
citing  Barber  v.  Rorabcck,  36  Mich.  399; 
Bouchard  v.  Bourassa,  57  Mich.  8,  23  N.  W^. 
452;  Griffin  v.  Nichols,  51  Mich.  575,  17  N. 
W.  63;  Scofield  v.  Hopkins,  61  Wis.  370,  21 
N.  W.  259.  The  note  also  cites  Hawthorne 
V.  [609]  Smith,  3  Nev.  182,  93  Am.  Dec. 
397,  and  note  to  Arendt  v.  Mace,  9  Am. 
St.  Rep.  207.  See  also  Gill  v.  Gill,  69  Ark. 
596,  56  L.R.A.  191,  86  Am.  St.  Rep.  213, 
65  S.  W.  112.  Nor  is  there  anything  con- 
trary to  this  holding  in  the  decisions  of  this 
state.  All  arc  in  harmony  with  the  benefi- 
cent spirit  and  purpose  of  the  constitutional 
and  the  •  statutory  provisions  exempting  the 
homestead.  And  knowing  the  law,  plaintiff 
was  warned  "that  the  homestead  estate  is 
granted  for  the  benefit  of  the  family,  and  not 
for  the  benefit  of  the  husband  and  father.'* 
Rosholt  V.  Mehus,  3  N.  D.  513,  at  p.  618,  23 
L.R.A.  239,  57  N.  W.  783,  citing  Fore  v. 
Fore,  2  N.  D.  260,  50  N.  W.  712,  and  re- 
peated many  times  to  the  present.  The  sylla- 
bus in  Dieter  v.  Fraine,  2  N.  D.  484,"  128 
N.  W.  684,  reannounces  the  same  rule  in  its 
declaration  that  "the  homestead  exemption 
is  declared  in  favor  of  the  head  of  the 
family  in  a  representative  capacity,  and  is 
not  intended  only  for  the  benefit  of  the  in- 
dividual who  stands  in  that  relation,  but 
for  the  protection  and  preservation  of  the 
home  for  the  benefit  of  the  family  as  a 
whole;"  and  as  to  the  construction  of  home- 
stead provisions  it  likewise  declares  "the 
constitutional  and  statutory  provisions  of 
this  state  declaring  as  absolutely  exempt  to 
the  head  of  a  family  the  homestead  as  cre- 
ated, defined,  and  limiting  by  law,  are  whole- 
some and  salutary  regulations,  remedial  in 
character,  enacted  in  furtherance  of  a  wise, 
generous,  and  humane  public  policy  to  en- 
courage the  establishment  and  maintenance 
of  homes,  and  should  be  liberally  construed 
with  a  view  of  carrying  into  effect  the  ob- 
vious purpose  of  their  enactment.'^  Still 
stronger  language  is  used  in  Portal  First 
International  Bank  v.  Lee,  25  N.  D.  197,  at 
page  265,  141  N.  W.  716.  Our  early  decisions 
have  been  careful  to  recognize  constructive 
residence  as  distinguished  from  actual  resi- 
dence, as  sufficient  for  a  basis  of  claim  of 
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homestead.  "A  tract  of  land  does  not  neces- 
sarily cease  to  be  a  homestead,  within  the 
meaning  of  the  law,  simply  because  at  a  par- 
ticular time  there  is  no  house  upon  it  fit 
to  live  in.  The  absence  of  a  house  might  be 
explained,  and  despite  such  absence  it  might 
he  made  to  appear  to  the  satisfaction  of  a 
court  that  the  land  was  a  homestead,  and 
that  its  owners  fully  intended  to  rebuild  and 
dwell  upon  the  land  as  such."  Edmonson  v. 
White,  8  N.  D.  72-75,  76  N.  W.  986.  And 
again,  in  Brokken  v.  Baumann,  10  N.  D.  455, 
88  N.  W.  84,  quoting  from  the  syllabus:  "Be- 
fore the  homestead  right  attaches  to  land 
under  such  section,  there  must  be  actual  or 
constructive  residence  [610]  on  the  land 
with  a  view  to  making  it  a  home.  Mere  in- 
tention to  occupy  such  land  is  not  suflicient, 
in  the  absence  of  some  acts  indicative  of 
carrying  such  intention  into  immediate  ex- 
ecution to  some  extent."  And  again  in  the 
opinion,  p.  459:  "This  court  has  held  that 
the  presence  of  a  house  on  the  land  in  all 
cases  at  all  times  is  not  necessary.  .  .  . 
The  absence  of  the  occupants  during  the  time 
of  rebuilding  in  such  cases  is  not  an  aban- 
donment or  a  forfeiture  of  homestead  rights, 
and  courts  will  construe  efforts  and  inten- 
tions to  build  on  and  to  occupy  premises 
liberally."  Some  cases  heretofore;  cited  are 
mentioned  as  supporting  its  conclusions.  Al- 
so Smith  V.  Spafford,  16  N.  D.  208,  112  K.  W. 
905,  reads:  "A  person  is  no!  entitled  to 
claim  his  land  exempt  as  a  homestead  unless 
he  is  residing  thereon.  .  .  .  'Residence' 
under  that  section,  is  construed  not  to  mean 
actual  and  continuous  residence  on  the 
homestead."  Citing  Edmonson  v.  Wliite, 
supra.  No  court  has  announced  the  doctrine 
that  the  family  homestead  right  cannot  at' 
tach  until  actual  residence  has  been  begun, 
■when  actual  residence  haa  in  fact  followed 
good-faith  preparations  for  it,  even  though 
such  preparations  extend  over  a  considerable 
period  of  time.  21  Cyc.  425d.  The  showing 
of  the  actual  residence  is  but  the  final  step 
in  the  proof  that  the  land  has  possessed  a 
homestead  character  during  the  course  of 
the  erection  of  the  dwelling  for  homestead 
purposes.  And  in  case  of  doubt,  where  the 
acts,  as  here,  are  at  least  as  consistent  with 
the  good-faith  claim  of  homestead  right  as 
of  a  contrary  construction,  and  where  the 
premises  are  shown  to  have  been  finally 
occupied  by  the  family,  having  in  mind  also 
that  a  constitutional  right  guaranteed  the 
family  is  being  dealt  with  and  administered 
or  defeated,  the  doubt  should  be  resolved  in 
favor  of  the  right  of  homestead,  and  not 
against  it.  Accordingly,  it  is  ordered  that 
the  judgment  appealed  from  be  reversed  and 
the  decree  ©f  foreclosure  ordered  set  aside, 
and  the  purported  mortgage  be  adjudged 
void;    but    that    money    judgment    for    the 


amount  due  on  the  notes,  with  costs  of  dis- 
trict court,  be  entered  in  plaintiff's  favor  and 
against  the  defendants  Patrick  Sexton  and 
Frank  Windmueller;  but  that  no  costs  be 
allowed  to  either  party  on  this  appeal. 


NOTE. 

Validity  and  Effect  of  Alienation  or 
Incnmbranoe  of  Homeatead  iritliout 
Joinder  or  Consent  of  "Wife. 

I.  Introductory,     71. 
II.  In  General,    71. 

III.  Absolute  Conveyances: 

1.  General  Rule,  72. 

2.  Effect  of  Subsequent  Termination 

of  Homestead,     73. 

3.  Conveyance  for  Public  or  Quasi- 

public  Purpose,    73. 

4.  Conveyance  by  Husband  to  Wife, 

74. 

6.  Conveyance  by  Husband  to  Wife 
and  Others,  74. 

6.  Validity  of  Conveyance  as  to  Ex- 
cess over  Homestead,   75. 

IV.  Mortgages  and  Deeds  of  Trust: 

1.  General  Rule,   75. 

2.  Incumbrance    Existing    Prior    to 

Homestead,  76. 
3;  Incumbrance  for  Purchase  Money 

or  Improvements,  70. 
4.  Validity  of  Mortgage  as  to  Ex- 
cess over  Homestead,     76. 
V.  Contracts  for  Improvements,    76. 
VI.  Leases,    76. 
VII.  Contracts  to  Convey,  77. 
VIII.  Effect  of  Separation  or  Divorce,  77. 
IX.  Effect  of  Wife's  Insanity,    78.' 
X.  Estoppel,    78, 


I.  Introductory. 

The  earlier  cases  discussing  the  validity 
and  effect  of  an  alienation  of  incumbrance 
of  a  homestead  without  the  joinder  or  con- 
sent of  the  wife  are  collected  in  the  notes 
to  McDonald  v.  Sanford,  9  Ann.  Cas.  1,  and 
Jerdee  v.  Furbush,  95  Am.  St.  Rep.  904. 
The  present  note  reviews  the  recent  cases 
dealing  with  that  subject. 

//.  In  General. 

At  common  law  homesteads  were  unknown, 
and  so,  as  was  said  in  Maloy  v.  Cameron,  29 
Okla.  763,  119  Pac.  587,  "in  the  absence  of 
some  constitutional  or  statutory  provision 
limiting  the  right  of  the  husband  to  alien- 
ate or  encumber  the  homestead,  he  may  sell 
or  encumber  the  proj)erty  without  the  join- 
der or  consent  of  his  wife,  and  such  aliena- 
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tion  or  incumbrance,  made  by  the  husband 
alone,  is  valid  and  binding." 

In  Kentitcky  the  homestead  statute  pro- 
Tides  as  follows:  ''No  mortgage,  release 
or  waiver  of  such  exemption  shall  be  valid 
unless  the  same  be  in  writing,  subscribed  by 
the  defendant  and  his  wife,  and  acknowl- 
edged and  recorded  in  the  same  manner  as 
conveyances  of  real  estate."  In  upholding 
a  contract  signed  by  the  husband  alone 
whereby  he  agreed  to  surrender  the  home- 
stead on  certain  conditions,  the  court,  in 
Meadows  v.  Bryant  (Ky.)  118  S.  W.  306, 
said:  "It  has  been  steadily  held  that  the 
statute  only  creates  an  exemption  of  the 
homestead  from  the  debts  of  the  owner,  and 
that  this  section  imposes  no  restraint  upon 
the  husband's  general  right  voluntarily  to 
sell  the  land  for  value  or  otherwise  contract 
as  to  it." 

In  Louisiana  the  right  of  the  husband  to 
sell  the  homestead  without  the  consent  of  the 
wife  has  been  preserved,  though  he  may  not 
mortgage  it  without  her  consent.  Thus  in 
Nona  Mills  Co.  v.  Swain,  125  La.  233,  51 
So.  128,  it  was  said:  "The  right  of  a  man 
to  do  as  he  pleases  with  his  own,  so  long  as 
he  does  not  injure  others,  is  one  which  may, 
ordinarily,  be  exercised  without  enabling  leg- 
islation, and,  in  placing  upon  it  the  limita- 
tion that  no  one  should  be  allowed  to  mort- 
gage his  homestead,  the  framers  of  the  con- 
stitution of  1879  were  careful  to  say  that 
the  right  to  sell  the  homestead  should  be 
preserved.  And  so  with  the  framers  of  the 
present  constitution.  After  providing  that 
a  homestead  shall  not  be  seized  for  debt 
(with  the  exceptions  mentioned),  it  was 
thought  advisable  to  modify  the  rule,  estab- 
lished by  the  constitution  of  1879  (that  the 
owner  of  the  homestead  should  not  be  al- 
lowed to  subject  it  to  seizure  for  debt,  no 
matter  how  badly  he  might  need  money  or 
food),  by  ordaining  that  he  may  waive  the 
exemption,  provided  his  wife  concurs;  and 
it  was  not  thought  advisable  to  make  any 
change  in  the  provision  with  respect  to  his 
right  to  sell,  which,  therefore,  remains  as  it 
was." 

However,  the  great  majority  of  jurisdic- 
tions have  adopted  constitutional  or  statu- 
tory provisions  limiting  the  right  of  the 
husband  to  convey  the  homestead  without 
the  consent  and  joinder  of  the  wife,  as  will 
be  seen  from  the  cases  cited  infra.  The  pur- 
pose of  those  restrictions  was  stated  in  Nolen 
V.  East,  181  Ala.  226,  61  So.  261,  as  follows: 
"The  great  controlling  purpose  and  policy  of 
the  constitution  is  the  protection,  the  pres- 
ervation of  the  homestead — the  dwelling 
place — the  roof  that  shelters.  The  consti- 
tution and  statutes  protect  it  from  liability 
to  the  payment  of  debts,  and,  when  the 
owner  is  a  married  man,  subject  to  the  re- 
strained alienation." 


III.  Absolute  Conveyances.. 

1.  General  Rule. 

In  those  jurisdictions  which  have  adopted 
constitutional  or  statutory  provisions  re- 
stricting  the  right  of  the  husband  to  alienate 
the  homestead  unless  with  the  consent  and 
joinder  of  the  wife,  it  is  generally  held  that 
a  conveyance  of  the  homestead  without  her 
consent  is  invalid  and  inoperative. 

Alabama. — Wallace  v.  Feibelman,  179  Ala. 
589,  60  So.  290;  Nolen  v.  East,  181  Ala.  226, 
61  So.  261;  Reid  v.  Allen,  183  Ala.  582,  62 
So.  801;  Gilley  v.  Denman,  185  Ala.  561,  64 
So.  97.  See  also  Williams  v.  Kilpatrick,  70 
So.   742. 

Arkansas. — Gantt  v.  Hildreth,  90  Ark.  113, 
118  S.  W.  255;  Mason  v.  Dierks  Lumber,  etc. 
Co.  94  Ark.  107,  125  S.  W.  656,  26  L.R.A. 
(N.S.)  574;  Newman  v.  Jacobson,  108  Ark. 
297,  158  S.  W.  134;  Waters  v.  Hanley,  120 
Ark.  465,  179  S.  W.  817. 

California, — Swan  v.  Walden,  156  Cal.  195,. 
20  Ann.  Cas.  194,  103  Pac.  931,  134  Am.  St. 
Rep.  118;  Kinsell  v.  Thomas,  18  Cal.  App. 
683,  124  Pac.  220. 

Florida. — High  v.  Jasper  Mfg.  Co.  57  Fla. 
437,  49  So.  156;  Johns  v.  Bowden,  68  Fla. 
32,  66  So.  155;  Adams  v.  Malloy,  70  So.  403. 

Illinois. — Reminger  v.  Joblonski,  271  111 
71,  110  N.  E.  903. 

Iov:a. — Maxwell  v.  McCall,  145  la.  687, 
124  N.  W.  760;  Oviatt  v.  Oviatt,  156  N.  W. 
687. 

Kcmsas. — Holland  v.  Holland,  89  Kan.  730,. 
132  Pac.  989. 

Michigan. — Bovine  v.  Selden,  155  Mich. 
556,  119  N.  W.  1090,  130  Am.  St.  Rep.  579; 
Cooper  v.  Cooper,  162  Mich.  304,  127  N.  W. 
266;  Clement  v.  Buckley  Mercantile  Co.  172 
Mich.  243,  137  N.  W.  657. 

Minnesota. — ^Ekblaw  v.  Nelson,  124  Minn. 
335,  144  N.  W.  1094;  Lindell  v.  Peters,  129 
Minn.  288,  152  N.  W.  648;  Warsaw  T^.  v. 
Bakken,  157  N.  W.   1089. 

Mississippi. — Levis-Zukoski  Mercantile  Co. 
V.  Mclntyre,  93  Miss.  806,  47  So.  435,  666; 
Howell  V.  Hill,  94  Miss.  666,  48  So.  177; 
Yazoo  Lumber  Co.  v.  Clark,  95  Miss.  244,  48 
So.   516. 

Missouri. — Fields  v.  Jacobi,  181  S.  W.  65; 
Stephens  v.  Stephens,  183  S.  W.  572. 

Nebraska. — Eng  v.  Olsen,  99  Neb.  183,  166 
N.  W.   796. 

Oklahoma. — Goldsborough  v.  Hewitt,  23 
Okla.  66,  99  Pac.  907,  138  Am.  St.  Rep.  796; 
Maloy  V.  Cameron,  29  Okla.  763,  119  Pac. 
587; 'Kelly  v.  Mosby,  34  Okla.  218,  124  Pac. 
984;  Conch  v.  Addy,  35  Okla.  365,  129  Pac. 
709;  McWhorter  v.  Brady,  41  Okla.  383,  140 
Pac.  782 ;  Hyde  v.  Ishmael,  42  Okla.  279,  143 
Pac.  1044. 

South  Dakota. — Somers  v.  Somers,  27  S.  D. 
500,  131  N.  W.  1091,  36  L.R.A.(N.S.)    1024. 
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Tennessee. — Bryant  v.  Freeman,  134  Tenn, 
169,  183  S.  W.  731.  See  also  Beeler  v.  Nance, 
150  S.   W.  797. 

Te^as.— Marble  v.  Marble,  62  Tex.  Civ. 
App.  380,  314  S.  W.  871;  Vickers  v.  Peddy, 
55  Tex.  Civ.  App.  259,  118  S.  W.  1110; 
Pullman  v.  Houston,  125  S.  W.  69;  Reyes  v. 
Escalera,  131  S.  W.  627;  Durham  v.  Luce, 
140  S.  W.  850;  Crutcher  v.  Sanders,  145 
S.  W.  658;  Powell  v.  Ott,  146  S.  W.  1019; 
Trammell  v.  Rosen,  163  S.  W.  146;  Harle  v. 
Harle,  166  S.  W.  674;  Ragtey-MeWilliams 
Lumber  Co.  v.  Davidson,  178  S.  W.  786. 
£ee  also  Johnson  v.  Conger,  166  S.  W.  405. 

Wisconsin. — Wilburn  v.  Land,  138  Wis. 
36,  119  N.  W.  803. 

If  the  homestead  has  not  been  allotted,  it 
has  been  held  that  a  deed  therefor  by  the 
huaband  alone  is  good.  Dalrymple  v.  Cole, 
170  N.  C.  102,  86  S.  £.  988.  On  the  other 
hand  the  Michigan  court  has  held  such  a 
deed  to  be  void  although  no  selection  had  at 
that  time  been  made  of  the  homestead  by 
the  husband.  Cooper  v.  Cooper,  162  Mich. 
304,  127  N.  W.  266. 

Nor  does  the  fact  that  the  title  of  the 
husband  in  the  homestead  is  only  an  equita- 
ble one  affect  the  general  rule.  Nolen  v. 
East,  181  Ala.  226,  61  So.  261;  Holland  v. 
Holland,  89  Kan.  730,  132  Pac.  989.  "There 
is  no  limitation  to  any  particular  estate, 
either  as  to  duration,  quality,  or  extent. 
It  is  the  land  upon  which  the  dwelling  place 
of  the  family  is  located,  used,  and  occupied 
as  a  home  which  the  constitution  and  statute 
protects,  however  inferior  may  be  the  title, 
or  limited  the  estate  or  interest."  Nolen  v. 
East,  supra.  And  in  Holland  v.  Holland, 
supra,  wherein  it  appeared  that  a  father  had 
promised  his  son  that  he  should  have  the 
homestead  in  consideration  of  the  support  of 
the  father,  which  the  son  contributed  ac- 
cording to  the  agreement,  it  was  held  that 
a  deed  by  the  son  of  his  equitable  title,  with- 
out the  joinder  of  the  wife,  was  invalid. 

But  it  has  been  held  that  a  husband  who 
was  acquiring  title  to  the  homestead  by  ad- 
verse possession  could  convey  what  claim  or 
interest  he  had  acquired  without  the  wife's 
consent,  at  any  time  prior  to  his  claim  ripen- 
ing into  perfect  title.  Coler  v.  Alexander 
(Tex.)    128  S.  W.  664. 

A  conveyance  of  standing  timber  on  the 
homestead  by  the  husband  alone  was  held 
in  Lasjinski  v.  Campbell,  1  Ont.  W.  Rep. 
114,  to  be  void  for  the  reason  that  timber 
was  an  interest  in  land. 

2.  Effect  of  Subsequent  Tebmination  of 

Homestead. 

It  has  been  held  that  though  a  cotuveyance 
or  alienation  of  the  homestead  by  the  hus- 
band without  the  consent  of  the  wife  is  in- 


valid if  it  attempts  to  vest  the  right  of  pos- 
session while  the  homestead  continues,  it  is 
valid  as  a  conveyance  of  the  estate  subject  to 
the  homestead  rights  of  the  wife  and  will 
vest  a  right  to  possession  on  the  expiration 
of  such  homestead  rights.  Fields  v.  Jacob! 
(Mo.)  181  S.  W.  65,  ove^Tuling  Armor  v. 
Lewis,  252  Mo.  568,  161  S.  W.  251 ;  Stephens 
V.  Stephens  (Mo.)  183  S.  W.  572;  Wilburn 
V.  Land,  138  Wis.  36,  119  N.  W.  803.  In 
Stephens  v.  Stephens,  supra,  it  was  said: 
"That  the  husband,  without  the  joinder  of 
his  wife,  cannot  alienate  the  homestead  or 
impose  a  burden  on  its  enjoyment,  is  too 
clear  for  comment;  but  that  he  may  sell  the 
land  subject  to  all  homestead  rights  and 
dower  rights  of  a  nonjoining  wife  is  un- 
controvertible in  reason  and  under  a  correct 
construction  of  our  statutes." 

In  Texas  it  has  been  held  that  where  the 
husband  and  wife  abandon  the  homestead 
after  the  making  of  a  deed  thereto  by  the 
husband  alone,  the  deed  becomes  a  valid  con- 
veyance of  the  land.  Robertson  v.  Hefley, 
55  Tex.  Civ.  App.  368,  118  S.  W.  1159, 
wherein  it  was  said:  "The  rule  may  be 
stated  that  the  husband,  acting  in  good  faith, 
may  select  the  homestead  of  the  family; 
and  that  when  he  has  acquired  a  new  home 
and  his  wife  has  removed  with  him  to  the 
newly  acquired  homestead,  a  deed  made  by 
him  without  her  concurrence,  to  the  former 
homestead,  becomes  operative  as  to  the  hus- 
band as  an  estoppel  against  his  right  to 
recover  the  property.  The  wife's  right  being 
that  of  homestead  only,  ceases  when  a  new 
homestead  has  been  acquired  and  she  re- 
moves thereto.  The  deed  .  .  .  was  not 
void  under  our  constitution;  and  although 
inoperative  as  long  as  the  property  was 
occupied  by  him  and  his  wife  as  a  home,  yet 
when  he  and  his  family  removed  therefrotn  to 
another  homestead,  he  acting  in  good  faith 
for  the  best  interests  of  himself  and  his 
family,  the  deed  became  operative  to  vest 
title  in  Handy,  and  the  property  could  not 
be  recovered  by  the  husband,  because  he 
would  be  estopped  by  the  deed,  and  it  could 
not  be  recovered  by  the  wife  because  her 
homestead  right  ceased  when  her  husband 
acquired  and  she  removed  with  him  to  an- 
other homestead." 

3.  Conveyance  fob  Public  ob  Quasi-public 

Pubpose. 

The  authorities  are  not  in  accord  as  to 
the  validity  of  the  conveyance  of.  a  right  of 
way  or  easement  across  the  homestead  with- 
out the  consent  and  joinder  of  the  wife.  In 
some  jiprisdictlons  it  haa  been  held  that 
such  a  conveyance  is  invalid  because  includ- 
ing such  an  interest  in  the  homestead  as  re- 
quires the  wife's  consent  under  tbe  statutes. 
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Lindell  v.  Peters,  129  Minn.  288,  152  N.  W. 
648;  Warsaw  Tp.  v.  Bakken  (Minn.)  157 
N.  W.  1089 ;  Eng  v.  Olsen,  99  Keb.  183,  155 
N.  W.  796;  Kelly  v.  Mosby,  34  Okla,  218,  124 
Pac.  984.  In  Eng  v.  Olsen,  supra,  it  was 
said:  "The  weight  of  authority  and  the 
belter  reasoning  support  the  rule  that  the 
granting  of  a  right  of  way  for  a  road  across 
the  homestead  of  a  married  person  is  void 
unless  executed  and  acknowledged  by  both 
husband  and  wife." 

On  the  other  hand  it  has  been  held  that 
an  easement  or  right,  of  way  is  not  such  an 
interest  in  land  that  a  conveyance  or  aliena- 
tion of  such  an  easement  over  a  homestead 
requires  the  consent  and  joinder  of  the 
wife.  Maxwell  v.  McCall,  145  la.  687,  124 
N.  VV.  760;  Jochimsen  v.  Johnson  (la.)  156 
N.  W.  21;  Houston  v.  Bammel,  53  Tex.  Civ. 
App.  336,  115  S.  W.  661;  Purdie  v.  Stephen- 
ville,  etc.  R.  Co.  (Tex.)  144  S.  VV.  364.  In 
the  case  last  cited  it  was  said:  ''It  is  the 
settled  law  in  this  state,  however,  that  the 
husband  alone  may  grant  a  right  of  way  to 
a  railway  company  across  land,  which  is 
the  homestead  of  himself  and  family,  where 
such  easement  does  not  materially  interfere 
with  the  use  and  enjoyment  of  the  home- 
stead. .  .  .  This  rule  has  been  severely 
criticised,  and,  perhaps,  justly  so;  but  the 
decisions  of  our  supreme  court  referred  to 
have  never  been  modified  or  overruled,  and 
are  therefore  controlling  with  us." 

4.  Conveyance  by  Husband  to  Wife. 

Under  statutes  requiring  the  wife  to  join 
in  a  conveyance  of  the  homestead  it  has 
been  held  that  a  conveyance  by  the  husband 
to  the  wife  is  not  an  alienation  of  the  home- 
stead within  the  meaning  of  the  statute  and 
is  valid  without  the  wife's  consent  and 
joinder.  Bassett  v.  Powell,  178  Ala.  340, 
60  So.  88;  Wallace  v.  Feibelman,  179  Ala. 
589,  60  So.  290;  Tatum  v.  latum  (Ala.) 
67  So.  977.  In  the  case  last  cited  the  court 
said:  "The  constitution  and  statutes  as  to 
the  alienation  of  the  homestead  were  in- 
tended for  the  protection  of  the  wife  and 
children,  rather  than  of  the  husband.  While 
the  land,  after  the  conveyance  by  the  hus- 
band to  the  wife,  is  still  impressed  with  the 
homestead  character,  as  to  which  the  hus- 
band may  have  rights,  the  legal  title  having 
passed  by  the  conveyance  to  the  wife,  the  hus- 
band cannot  thereafter  recover  the  premises 
from  her  in  an  action  of  ejectment." 

In  Illinois  the  recent  cases  follow  the  rule 
formerly  laid  down,  that  a  conveyance  of  the 
homestead  by  the  husband,  even  to  the  wife, 
without  her  signature,  is  void.  Lininger  v. 
Ilelpenstell,  229  HI.  369,  82  N.  E.  306, 
120  Am.  St.  Rep.  264;  Garwood  v.  (jrarwood, 
244  111.  580,  91  N.  E,  672;  Gillam  v.  Wright, 


246  111.  398,  92  N.  £.  906,  138  Am.  St.  Rep. 
243. 

And  in  Tennessee  it  has  been  held  that 
a  deed  by  the  husband  alone  to  the  wife,  of 
an  undivided  one- third  interest  in  land  in 
which  he  has  a  homestead,  does  not  operate 
as  a  waiver  or  abandonment  of  the  home- 
stead but  is  subject  to  the  homestead  right 
for  the  reason  that  the  husband  cannot  con- 
vey that  right  without  the  joinder  of  the 
wife  in  the  conveyance.  Mitchell  v.  Denny». 
129  Tenn.  366,  164  S.  W.  1140. 

5.  Conveyance  by  Husband  to  Wife  and^ 

Others. 

A  conveyance  of  the  homestead  by  the- 
husband  to  the  wife  and  children  or  to  the 
wife  and  persons  other  than  children,  with- 
out the  joinder  of  the  wife,  even  though  valid 
as  to  the  wife,  is  invalid  as  to  the  childres 
or  other  parties.  Wallace  v.  Feibelman,  179 
Ala.  589,  60  So.  290;  Stephens  v.  Stephens^ 
108  Ark.  63,  156  S.  W.  837;  Chatman  v. 
Poindexter  (Miss.)  58  So.  361.  In  Wallace 
v.  Feibelman,  supra,  wherein  it  appeared 
that  the  husband  had  conveyed  the  home- 
stead to  his  wife  and  five  children  without 
the  wife's  signature,  it  was  said:  'The  above 
conveyance  operated  as  a  valid  conveyance  by 
the  husband  to  the  wife  of  the  legal  title  to 
an  undivided  one-sixth  interest  in  the  land, 
but  was  void  as  a  conveyance  to  the  children 
of  the  other  five-sixths  interest.  .  .  .  The 
law  hates  an  indirection,  and  will  not  permit 
that  to  be  done  by  indirection  which  cannot 
be  directly  done.  A  conveyance  to  six  gran- 
tees which  conveys  an  undivided  one-sixth 
interest  in  a  tract  of  land  to  each  grantee 
has  the  same  legal  effect  as  six  simultaneous 
separate  conveyances,  each  of  said  convey- 
ances conveying  an  undivided  one-sixth  in- 
terest in  the  land  to  each  of  said  six  gran- 
tees. The  above  conveyance  had  the  same 
legal  effect  as  if  the  husband  had  by  one 
conveyance  conveyed  an  undivided  one-sixth 
interest  to  the  wife,  and  by  another  con- 
veyance without  the  voluntary  signature  of 
the  wife  acknowtedged  as  required  by  law 
conveyed  the  other  five- sixths  interest  to 
said  five  children.  This  latter  deed  would, 
of  course,  under  our  constitution  and  stat- 
utes be  void." 

Nor  will  the  fact  that  the  deed  is  executed 
in  consideration  of  "labor  done  and  per- 
formed" alter  the  rule.  Chatman  v.  Poin- 
dexter (Miss.)  58  So.  361,  .wherein  the  court 
said:  "One  of  appellants'  contentions  is 
that  the  deed  was  executed  in  payment  of 
the  claim  of  appellants  against  Poindexter 
for  'labor  done  and  performed,'  and  that  con- 
sequently, under  the  provisions  of  sec.  2156 
of  the  code,  the  land  in  controversy  was  not 
exempt  from  execution,  and  that,  therefore, 
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it  was  unnecessary  for  the  wife  to  sign  the 
deed  in  order  for  the  same  to  be  valid. 
Section  2159  contains  no  such  exceptions 
as  this.  Conceding  for  the  sake  of  the  argu- 
ment, but  not  deciding,  that  a  sale  of  a  home- 
stead under  an  execution  issued  upon  a 
judgment  for  labor  performed  would  be  valid 
i:nder  section  2156,  it  by  no  means  follows 
that  a  conveyance  thereof  by  the  husband 
without  the  signature  of  the  wife  in  settle- 
ment of  a  claim  for  labor  performed  would 
be  valid.  Such  a  conveyance  is  governed 
solely  by  section  2159." 

6.  Validity  of  Conveyance  as  to  Excess 
ovEB  Homestead. 

It  is  generally  held  that  a  conveyance 
executed  by  the  husband  alone,  which  at- 
tempts to  convey  the  homestead  and  other 
property,  is  void  only  as  to  the  homestead, 
and  operates  as  a  good  conveyance  of  prop- 
erty in  excess  of  the  homestead.  Williams 
V.  Kilpatrick  (Ala.)  70  So.  742;  Wilson  v. 
Wilson,  83  Neb.  562,  120  N.  W.  147.  In 
Jones  V.  Losekarap  (Wyo.)  114  Pac.  673, 
the  court  stated  the  rule  as  follows:  "It 
does  not  follow,  however,  where  such  a  con- 
tract includes  lands  other  than  the  home- 
stead, that  it  is  also  void  as  to  such  other 
lands.  A  contract  to  convey  a  homestead 
by  the  husband  alone  is  not  illegal  in  the 
sense  of  being  prohibited  as  an  ofTense. 
The  illegality  is  not  that  which  exists  where 
the  contract  is  in  violation  of  public  policy 
or  sound  morals,  or  founded  on  an  illegal 
consideration,  which  vitiate  the  whole  in- 
Btrument.  The  sole  object  of  the  statute  was 
to  prevent  the  alienation  of  the  homestead 
vrithout  the  wife's  joining  in  the  conveyance 
or  contract.  The  policy  of  the  law  extends  no 
further  than  merely  to  defeat  what  it  does 
not  permit.  It  merely  withholds  from  the 
husband  the  power  to  alienate  the  home- 
stead in  that  way — in  other  words,  provides 
that  the  homestead  is  not  grantable  an  that 
way;  and  it  was  never  held  that  the  whole 
grant  would  be  void  merely  because  a  part 
of  the  land  was  not  grantable.'' 

IV,  Mortgages  and  Deeds  of  Trust, 

1.  General  Rule. 

Following  the  general  rule  governing  ab- 
solute convevances  of  the  homestead,  it  is 
generally  held  that  a  mortgage  of  the  home- 
stead given  by  the  husband  alone  is  invalid 
and  unenforceable.  Gay  v.  Fleming,  182 
Ala.  511,  62  So.  523;  Bank  of  Jennings  v. 
Jennings  (Fla.)  71  So.  31;  Carroll  v.  Magee, 
120  La.  626,  45  So.  528;  Underwood  v. 
Flosheim  Bros.  Dry  Goods  Co.  129  I>a.  450, 
56  So.  364;  Crain  v.  Osyka  Bank,  130  La. 
946,  68  So.  824;  Kimmcrly  v.  McMichael,  83 


Neb.  789,  120  N.  W.  487;  Ely  First  Nat. 
Bank  v.  Meyers  (Nev.)  150  Pac.  308;  Justice 
V.  Souder,  19  N.  D.  613,  125  N.  W.  1029; 
Rasmussen  v.  Stone,  30  N.  D.  451,  152  N. 
W.  809.  And  see  the  reported  case;  W'helan 
v.  Adams,  44  Okla,  696,  145  Pac.  1158,  L.R.A. 
1915D  55 J ;  McCammon  v.  Jenkins,  44  Okla. 
612,  145  Pao.  1163;  McCurry  v.  Sledge 
(Okla.)  149  Pac.  1124;  Eldridge  v.  Hunter, 
125  Tenn.  309,  143  S.  W.  892,  40  L.R.A.(X.S.) 
628;  Wiener  v.  Zweib  (Tex.)  128  S.  W.  699; 
Parker  v.  Schrimsher  (Tex.)  172  S.  W.  105; 
Johnson  v.  Churchill,  88  Vt.  137,  92  Atl. 
26;  Montpelicr  First  Nat.  Bank  v.  Bertoli, 
88  Vt.  421,  92  Atl.  970;  Blodgett  v.  Law- 
rence (Vt.)  97  Atl.  666;  Gotfredson  Bros  Co. 
v.  Dusing,  145  Wis.  659,  129  N.  W.  647. 
As  was  said  in  Ely  First  National  Bank  v. 
Meyers  (Nev.)  150  Pac.  308:  "The  statute 
provides  a  penalty,  so  to  speak,  for  the  mak- 
ing of  an  instrument  mortgaging  or  dispos- 
ing of  the  homestead  premises  by  the  hus- 
band without  the  action  of  his  wife;  and  in 
this  respect  it  declares  the  instrument  to  be 
void." 

Nor  can  the  prohibition  against  a  mort- 
gage of  the  homestead  by  the  husband  with- 
out the  joinder  of  the  wife  be  avoided  by  the 
means  of  a  sale  and  resale  of  the  premises 
intended  to  accomplish  the  same  purpose. 
Carroll  v.  Magee,  120  La.  626,  45  So.  528; 
Underwood  v.  Flosheim  Bros.  Dry  Goods  Co 
129  La.  450,  5  So.  364;  Crain  v.  Osyka 
Bank,  130  La.  945,  58  So.  824.  In  Carroll 
v.  Magee,  supra,  it  was  said:  "In  the  case 
at  bar  the  wife  of  the  plaintiff  in  injunc- 
tion, without  whose  consent  the  homestead 
could  not  have  been  waived,  who  gave  no 
such  consent,  and  who  was  not  a  party  to 
the  sale  and  resale,  whereby  the  waiver  is 
said  to  have  been  effected,  is  before  the  court 
asserting  rights  which,  upon  no  theory  that 
has  been  propounded,  is  she  estopped  to  as- 
sert. Beyond  that,  however,  it  is  plain  that, 
in  the  face  of  the  constitutional  provisions 
upon  the  subject,  the  husband,  as  the  owner 
of  record  of  the  homestead,  is  not  'one  having 
lawful  authority'  to  mortgage  it,  save  the 
security  of  certain  speci6ed  debts,  and,  as 
the  matter  concerns  the  public  policy  of  tlie 
state,  it  does  not  meet  the  requirements  of 
the  case  for  one  seeking  to  enforce  a  mort- 
gage against  a  homestead  to  show  that  the 
exceptional  conditions  necessary  to  its  va- 
lidity appear  to  exist.  He  must  show  that 
they  do  exist;  otherwise,  the  constitution,  in 
so  far  as  the  homestead  provisions  are  con- 
cerned, may  be  reduced  to  the  value  of  waste 
paper  by  any  two  persons  who  put  thi'ir 
transaction  in  the  form  of  a  sale  and  rcpalc, 
instead  of  a  simple  act  of  mortgage,  and 
the  courts  will  be  called  on,  as  in  this  in- 
stance, to  exercise  authority  which  the  con- 
stitution in  the  most  peremptory  terms  de- 
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Clares  that  'no  court  •  •  .  of  this  state 
shall  ever  have.* " 

An  attempt  to  defeat  the  wife's  homestead 
rights  by  inserting  in  a  mortgage  made  by 
the  husband  alone  a  statement  to  the  effect 
that  the  property  conveyed  does  not  consti- 
tute the  homestead  is  unavailing  unless  the 
wife  participates  in  the  misrepresentation 
with  intent  to  deceive  mortgagee.  Park- 
er V.  Schrinisher  (Tex.)  172  S.  W.  165.  To 
the  same  effect  see  the  reported  case. 

It  has  been  held  that  a  subsequent  termina- 
tion of  the  homestead  through  abandonment, 
does  not  have  the  effect  of  validating  a  mort- 
gage in  which  the  wife  does  not  join.  Gay 
v.  Fleming,  182  Ala.  611,  62  So.  623;  New- 
man V.  Jacobson,  108  Ark.  297,  168  S.  W. 
134. 

In  Texas  prior  to  the  constitution  of  1876 
a  mortgage  given  on  the  homestead  by  the 
husband  alone  was  not  void,  but  was  only 
inoperative  during  the  lifetime  of  the  wife 
and  while  the  property  retained  its  home- 
stead cliaracter,  and  on  the  death  of  the  wife 
was  a  valid  and  effective  deed  of  trust,  capa- 
ble of  being  enforced.  Wiener  v.  Zwieb,  105 
Tex.  262,  141  S.  W.  771,  147  S.  W.  867. 

Though  both  husband  and  wife  must  sign 
a  mortgage  of  the  homestead  to  make  it 
effective,  it  has  been  held  that  they  need  not 
execute  it  at  the  same  time.  Eldridge  v. 
Hunter,  125  Tenn.  309,  143  S.  W.  892,  40 
L.R.A.(N.S.)    628. 

2.  Incumbrance  Existing  Pbiob  to  Home- 

stead. 

Where  the  husband  gives  a  mortgage  with- 
out the  joinder  of  the  wife  before  the  home- 
stead rights  attach,  the  restrictions  placed  on 
his  right  to  encumber  the  homestead  without 
the  consent  of  the  wife  do  not  apply.  River- 
side First  Nat.  Bank  v.  Merrill,  167  Cal. 
392,  139  Pac.  1066;  Runyan  v.  Snyder,  46 
Colo.  156,  100  Pac.  420.  In  the  case  first 
cited  a  mortgage  given  before  the  existence 
of  the  homestead  rights  but  not  recorded  un- 
til after  those  rights  arose  was  held  to  be 
valid,  though  the  wife  did  not  join  in  its 
execution. 

3.  Incumbrance  for  Purchase   Money  or 

Improvements. 

Where  a  mortgage  on  a  homestead  is  given 
to  secure  the  purchase  price  of  the  property 
it  is  generally  held  to  be  valid  though  the 
wife  does  not  join  in  its  execution.  Jarvis 
V.  Armstrong,  94  Miss.  146,  48  So.  1;  Powers 
V.  Ponse,  20  Wyo.  327,  123  Pac.  926,  40 
L.R.A.(N.S.)  785.  In  the  case  first  cited 
it  was  said:  ''It  has  been  repeatedly  held 
by  this  court  that  a  deed  of  trust  given 
to  secure  the  purchase  money  of  a  homestead 
is  valid  without  the  signature  of  the  wife. 


If  that  be  true,  we  can  see  no  good  or  suf- 
ficient reason  why  the  same  rule  should  not 
equally  apply  as  to  money  advanced  to  build 
the  very  house  converted  into  a  homestead. 
The  money,  while  it  may  not  be  technically 
purchase  money,  creates  and  brings  into  ex- 
istence the  very  thing  that  becomes  the  home* 
stead.  Every  reason  advanced  for  the  pro- 
tection of  the  purchase  money  as  against  a 
homestead  right  applies  with  equal  force  and 
effect  to  money  used  to  construct  the  house; 
that  is,  to  create  and  bring  into  existence 
the  very  subject  claimed  as  a  homestead. 
Until  such  claims  are  satisfied,  homestead 
rights  cannot  attach  as  against  them." 

In  Louisiana,  however,  it  is  held  that  a 
mortgage  on  the  homestead  given  by  the 
husband  alone  is  invalid  even  though  given 
to  secure  the  purchase  price  of  the  property. 
Underwood  v.  Flosheim  Bros.  Dry  Goods  Co. 
129  La.  450,  66  So.  364;  Grain  ▼.  Osyka 
Bank,  130  La.  946,  58  So.  824. 

4.  Validity  of  Mortgage  as  to  Excess 
OVER  Homestead. 

Though  invalid  as  to  the  homestead,  a 
mortgage  given  by  the  husband  without  the 
consent  of  the  wife  is  valid  as  to  the  excess 
of  the  property  over  the  homestead  estate. 
Johnson  v.  Steuart,  97  Ark.  635,  136  S.  W. 
354. 

But  it  has  been  held  that  where  a  mort- 
gagee accepts  a  mortgage  on  property  con- 
sisting of  more  than  the  homestead  right  he 
takes  it  with  notice  of  the  risk  of  selection 
by  the  husband  or  heirs.  Gay  ▼.  Fleming, 
182  Ala.  611,  62  So.  523. 

F.  Contracta  for  Itnprovetnents. 

A  contract  to  furnish  materials  for  im- 
provements to  the  dwelling  situated  on  the 
homestead  is  not  valid  unless  the  wife  joins 
the  husband  in  its  execution.  Wallace  Sons 
Co.  V.  Wilkinson,  181  Mich.  693,  148  N.  W. 
166.    . 

VI.  Leases. 

It  has  been  held  that  a  lease  of  the  home- 
stead which  excludes  any  enjoyment  of  it  by 
the  wife  is  invalid  unless  the  wife  consents 
thereto  by  joinder  in  the  contract.  Gillespie 
v.  Fulton  Oil,  etc.  Co.  236  III.  188,  86  N.  E. 
219;  Mailhot  v.  Turner,  157  Mich.  167,  121 
N.  W.  804,  133  Am.  St.  Rep.  333;  Borgstrom 
V.  Haverty,  112  Minn.  500,  128  N.  W.  824; 
Ellis  v.  Bingham  (Tex.)  160  S.  W.  602. 
However,  it  has  been  held  that  though  a 
lease  of  the  homestead  signed  by  the  hus- 
band alone  is  invalid  as  to  the  homestead, 
it  is  valid  as  to  the 'excess  over  the  home- 
stead. Jones  V.  Losekamp  (Wyo.)  114  Pac. 
673,  wherein  the  court  approving  a  similar 
ruling    said:      'It   seisures    to    the    parties 
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entitled  thereto  the  homestead  provided  by 
law,  and  permits  the  owner  of  the  property 
to  dispose  of  the  excess.  It  follows,  there- 
fore, that  the  lease  in  question  in  this  case 
is  valid  as  to  that  portion  of  the  premises 
not  included  in  the  homestead." 

VII.  Contracts  to  Convey, 

Following  the  rule  as  to  absolute  convey- 
ances of  the  homestead  by  the  husband  alone, 
it  is  generally  held  that  a  contract  to  convey 
the  homestead  made  by  the  husband  without 
the  consent  and  joinder  of  the  wife  is  void. 
Mundy  v.  Shellaberger,  161  Fed.  503,  88  G. 
C.  A.  445  (construing  Missouri  statute) ; 
Clark  V.  Bird,  158  Ala.  278,  48  So.  359,  132 
Am.  St.  Rep.  25;  Waters  v.  Hanley,  120 
Ark.  465,  179  S.  W.  817;  Lamb  v.  Cooper, 
160  U.  18,  129  N,  W.  323 ;  King  v.  Bolt,  151 
la.  1,  130  N.  W.  818;  Steltzer  v.  Compton, 
167  la.  266,  149  N.  W.  243;  Martin  v.  Hush, 
91  Kan.  833,  139  Pac.  401;  Fleming  v.  Rat- 
tan, 92  Kan.  948,  142  Pac.  971;  Delisha  v. 
Minneapolis,  etc.  Electric  Traction  Co.  110 
Minn.  518,  126  N.  W.  276,  27  L.R.A.(N.S.) 
963;  Anderson  v  Schertz,  94  Neb.  390,  143 
X.  W.  238;  Ward  v.  Walker  (Tex.)  159  S. 
W.  320.  In  Waters  ▼.  Hanley,  supra,  it  was 
baid:  "It  is  clear  that  if  the  husband  can- 
not make  a  conveyance  of  the  homestead 
without  the  concurrence  of  his  wife,  he  can- 
not make  a  contract  to  convey  the  home- 
stead which  will  be  obligatory  upon  his  wife. 
If  he  could  make  a  contract  to  convey  the 
homestead  which  would  be  obligatory  upon 
his  wife  the  statute  could  be  easily  evaded 
and  would  be  of  no  force." 

An  agreement  to  exchange  the  homestead 
for  other  property  signed  by  the  husband 
alone  has  been  held  to  be  invalid.  Steltzer 
V.  Compton,  167  la.  266,  149  N.  W.  243. 

Even  where  the  homestead  has  been  aban- 
doned it  has  been  held  that  a  contract  to 
convey  it  signed  by  the  husband  alone  is  void 
where  no  other  home  has  been  acquired. 
Ward  V.  Walker    (Tex.)    159  S.  W.  320. 

Where  the  contract  covers  more  than  the 
homestead,  it  has  been  held  to  be  valid  as  to 
the  excess.  Lamb  v.  Cooper,  150  la.  18,  129 
N.  W.  323;  Luttschwager  v.  Fank,  151  la. 
55,  130  N.  W.  170.  But  in  Delisha  v.  Min- 
neapolis, etc.  Electric  Traction  Co.  110  Minn. 
C18,  120  N.  W.  276,  27  L.R.A.(N.S.)  903,  it 
was  held  that  a  contract  to  convey  a  right  of 
way  over  a  farm  was  invalid  where  it  was 
not  certain  on  what  part  of  the  farm  the 
right  of  way  was  to  be  located,  though  there 
w^ould  be  enough  left  for  the  homestead,  as 
the  homestead  had  not  been  selected. 

Though  a  contract  to  convey  the  homestead 
executed  by  the  husband  alone  Is  unenforcea- 
ble, it  has  been  held  that  the  wife  may 
ratify  such  a  contract  by  subsequently  sign- 
ing  the   deed    with   her   husband.     Luttsch- 


wager V.  Fank,  151  la.  55,  130  N.  W.  170; 
Wainscott  v.  Haley,  185  Mo.  App.  45,  171 
S.  W.  983;  Leifert  v.  Lanz,  29  N.  D.  139,  150 
K.  W.  568.  And  so,  though  unenforceable, 
it  has  been  held  that  the  parties  to  such  a 
contract  may  be  held  liable  for  damages  for 
its  breach.  White  v.  Bates,  234  111.  276,  84 
N.  E.  906,  reversing  138  111.  App.  112;  Wain- 
scott V.  Haley,  185  Mo.  App.  45,  171  S.  W. 
983.  Compare  Mundy  v.  Shellaberger,  161 
Fed.  503,  88  C.  C.  A.  445  (construing  Mis- 
souri statute).  The  rule  was  stated  in 
Wainscott  v.  Haley,  supra,  as  follows:  "If, 
in  the  present  case,  the  wife  of  defendant  had 
manifested  her  approval  of  the  contract  by 
joining  in  the  execution  of  a  deed  conveying 
the  farm  to  plaintiff,  would  plaintiff  be  heard 
to  repudiate  the  contract  on  the  ground 
that  she  had  not  been  a  party  to  the  contract 
and  had  not  divested  herself  of  her  right  to 
veto  the  sale?  We  have  shown  that  she  could 
not  be  thus  divested  except  by  joining  in 
a  deed  of  conveyance,  and  if  the  vendee  could 
maintain  such  position,  it  would  mean  that 
all  contracts  for  the  sale  of  homesteads  would 
be  merely  so  much  waste  paper,  since  they 
could  not  be  enforced  against  the  vendee. 
Homestead  laws  are  intended  to  be  for  the 
benefit,  not  the  detriment,  of  the  family, 
and  our  law  bespeaks  no  intention  of  restrict- 
ing the  right  of  alienation  in  a  way  that 
would  hamper  the  father  and  mother  in  their 
joint  efforts  to  sell  the  homestead.  The 
vendee  in  such  contract  could  not  success- 
fully defend  his  breach  thereof  on  the  ground 
of  its  invalidity  and  neither  may  the  vendor. 
The  owner  of  the  homestead  who  contracts  to 
sell  it  and  to  invest  the  vendee  with  the  en- 
tire estate  binds  himself  to  procure  the  ex- 
ecution of  the  deed  by  his  wife,  and  while 
the  law  will  not  allow  the  specific  perform- 
ance of  his  contract  to  be  enforced,  it  does 
not  exonerate  him  from  his  contractual  obli- 
gation to  do  as  he  solemnly  agreed  he  would 
do,  and  there  is  no  good  reason  in  law  or 
morals  which  would  justify  his  exemption 
of  liability  to  respond  in  damages  for  his 
breach  of  contract." 

VIII*  Effect  of  Separation  or  Divorce, 

The  fact  that  the  husband  and  wife  are 
separated  at  the  time  the  conveyance  is  ex- 
ecuted does  not  dispense  with  the  require- 
ment of  the  statutes  that  the  wife  must 
consent  to  an  alienation  of  the  homestead. 
Mason  v.  Dierks  Lumber,  etc.  Co.  94  Ark. 
107,  125  S.  W.  656,  26  L.R.A.(N.S.)  574; 
Crutcher  v.  Sanders  (Tex.)  145  S.  W.  658. 
Thus  in  the  case  last  cited  wherein  it  ap- 
peared that  the  husband  abandoned  his  wife 
in  one  state  and  acquired  a  new  homestead  in 
Texas  which  he  later  sold  without  the  con- 
sent and  joinder  of  the  wife,  it  was  held  that 
the  deed  was  void  as  to  the  wife,  though  she 
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ivas    ignorant   of    the    place    where   he    was 
living. 

But  where  the  wife  leaves  the  husband, 
going  to  another  state,  and  the  husband  later 
abandons  the  homestead  and  removes  from  the 
state,  a  deed  made  by  the  husband  alone 
conveying  the  homestead  is  valid.  Whitford 
V.  Kinzel,  90  Neb.  673,  133  N.  W.  1124. 

IX.  Effect  of  Wife*s  Insanity. 

In  some  jurisdictions  it  has  been  held 
that  the  fact  that  the  w^ife  is  insane  at  the 
time  a  conveyance  of  the  homestead  is  made 
by  the  husband  does  not  alter  the  rule  re- 
quiring her  consent  and  joinder.  Maxwell 
V.  McCall,  345  la.  687,  124  N.  W.  760;  In  re 
Manning,  85  Neb.  60,  122  N.  W.  711. 

But  in  Texas,  notwithstanding  the  provi- 
Bion  of  the  constitution  which  prohibits  the 
alienation  of  the  homestead  by  the  husband 
without  the  consent  and  joinder  of  the  wife, 
it  has  been  held  that  a  wife  who  has  be- 
come insane,  is  for  all  practical  purposes 
civiliter  mortuus  and  unable  to  consent  to 
the  conveyance,  or  to  join  in  its  execution, 
and  the  fact  that  she  recovers  her  sanity  does 
not  alter  the  rule.  On  the  latter  point  the 
court  said:  "Mrs.  Gilley  had  been  legally 
declared  insane,  and  for  a  year  or  more  be- 
fore the  conveyance  had  been  legally  confined 
in  a  state  institution,  and  was  so  confined 
jvt  the  time,  and  it  must  be  certainly  true  that 
she  was  unable  to  give  the  consent  required 
by  the  constitution  and  the  statutes  cited. 
It  is  not  insisted  that  the  sale  of  the  proper- 
ty in  controversy  was  made  by  the  husband 
for  the  purpose  of  defrauding  the  rights  of 
the  wife,  and  it  being  his  separate  property, 
and  the  wife  being  incapacitated  for  join- 
ing in  the  conveyance,  we  think  the  court's 
conclusion  of  law  must  be  sustained.'*  Gil* 
ley  v.  Troop   (Tex.)    146  S.  W.  954. 

X.  Estoppel. 

In  some  jurisdictions  it  Is  held  that 
though  a  conveyance  of  the  liomestead  by  the 
husband  alone  is  void  as  to  the  wife  it 
operates  as  an  estoppel  against  the  husband. 
Mason  v.  Dierks  Lumber,  etc.  Co.  94  Ark. 
107,  125  S.  W.  656,  26  L.R.A.(N.S.)  674; 
Maloy  V.  Cameron,  29  Okla.  763,  119  Pac. 
587 ;  Kelly  v.  Mosby,  34  Okla.  218,  124  Pac. 
D84;  Couch  v.  Addy,  35  Okla.  355,  129  Pac. 
709;  Vickers  v.  Peddy,  55  Tex.  Civ.  App. 
259,  118  S.  W.  1110;  Robertson  v.  Hefley,  55 
Tex.  Civ.  App.  368,  118  S.  W.  1159;  Pullman 
v.  Houston  (Tex.)  126  S.  VV.  09;  Durham  v. 
Luce  (Tex.)  140  S.  W.  ?50.  In  the  case 
last  cited,  the  court  said:  "A  married 
woman  can  only  convey  lier  homestead  or 
her  separate  property  in  the  manner  pre- 
scribed by  the  statute,  and  neither  her  home- 
stead rights  nor  the  title  to  her  separate  estate 


can  pass  by  estoppel,  unless  such  estoppel  U 
predicated  upon  conscious  affirmative  fraud 
on  her  part."  In  Vickers  v.  Peddy,  55  Tex. 
Civ.  App.  259,  118  S.  W.  110,  it  was  said: 
"The  property  being  homestead,  the  deed  from 
her  husband  to  Peddy  was  void  as  to  the  wife, 
and  upon  no  tlieory  did  it  convey  any  title  to 
the  land  except  by  force  of  the  covenant  of 
warranty  it  contained,  and  the  estoppel  in  this 
respect  would  operate  against  his  heirs  and 
upon  his  interest,  which  was  an  undivided 
half.  As  against  his  wife's  homestead  right 
the  deed  was  of  no  effect  whatever." 

In  other  jurisdictions  the  contrary  doctrine 
is  followed,  and  it  is  held  that  the  convey- 
ance being  a  nullity  cannot  operate  as  hb 
estoppel  either  against  the  husband  or  wife. 
Clark  v.  Bird,  158  Ala.  278,  48  So.  369,  132 
Am,  St.  Rep.  25;  Gillam  v.  Wright^  246  111. 
398,  92  N.  E.  906,  138  Am.  St.  Rep.  243; 
Ekblau  T.  Nelson,  124  Minn.  335,  144  N.  W. 
1094,  distinguishing  Lucy  v.  Lucy,  107  Minn. 
432,  120  N.  W.  754,  131  Am.  St.  Rep.  502,  on 
the  ground  that  it  appeared  in  that  case 
that  the  grantor  had  abandoned  the  home- 
stead and  the  grantee  had  full  knowledge 
of  that  faci^  In  Clark  v.  Bird,  supra,  it  was 
held  that  a  bond  for  the  conveyance  of  the 
homestead  executed  by  the  husband  alone 
did  not  operate  as  an  estoppel  against  tne 
husband,  notwithstanding  he  had  been  paid  a 
valuable  consideration  and  the  purchaser  had 
made  valuable  improvements  thereon,  since 
such  a  bond  was  a  nullity  to  all  intents  and 
purposes. 

The  recent  case  of  Bovine  v.  Selden,  155 
Mich.  556,  119  N.  W.  1090,  seems  to  have 
changed  the  rule  relating  to  estoppel  as  laid 
down  in  the  earlier  Michigan  cases.  In  that 
case  it  appeared  that  the  wife  did  not  join 
in  an  assignment  of  a  land  contract  con- 
stituting the  homestead  on  the  mistaken  ad- 
vice that  it  was  unnecessary,  and  that  sub- 
sequently the  homestead  was  abandoned  by 
both  husband  and  wife.  Holding  that  they 
were  estopped  to  question  the  validity  of 
the  assignment,  the  court  said:  "To  my 
mind  there  is  something  inequitable  in  the 
claim  of  the  complainant.  She  seeks  to  use 
as  a  sword  what  was  intended  to  be  a  shield. 
After  joining  with  her  husband  and  family 
in  removing  from  the  homestead,  without  the 
slightest  intention,  on  the  part  of  any  of 
them,  of  ever  returning  to  it,  and  after  going 
into  a  new  home  and  settling  there,  and 
without  the  slightest  objection,  notice,  or 
protest  to  defendant  Olson,  or  other  interest- 
ed parties,  to  indicate  that  she  had  an  in- 
tention of  returning  and  claiming  the  former 
home,  and  after  conditions  have  changed, 
and  after  an  expenditure  of  more  than  two 
thousand  dollars  in  improvements  on  the 
property,  and  the  placing  thereon  of  liens  by 
way  of  mortgages  in  good  faith,  she,  after 
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more  than  a  year  has  elapsed,  files  her  bill 
to  assert  homestead  rights.  I  do  not  claim 
that  she  had  alienated  her  homestead,  but 
It  does  seem  to  me  that  she  had  abandoned 
it,  and  that  its  character  as  a  homestead  had 
ceased.** 


McUlUGHLIN 


▼. 
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THE  WORUD. 

Nebraska  Supreme  Court — October  16,  1914. 

97  Neh,  71;  149  N.  W.  112. 


Deatlt  —  Presumption  from  Abseneo. 

''A  presumiption  of  death  arises  from  the 
eontinued  and  unexplained  absence  of  a  per- 
son from  his  home  or  place  of  residence  for 
seven  years,  where  nothing  has  been  heard 
from  or  concerning  him  during  that  time  by 
those  who,  were  he  living,  would  naturally 
hear  from  him."  Holdrege  v.  Livingston,  79 
Neb.  238. 

[See  7  Ann.  Cas.  673;  14  Id.  242;  104  Am. 
St.  Rep.  198.] 

Time  of  Deatlt  Presnmed  from  Absenee. 

In  such  case,  the  presumption  is  that  the 
absentee  died  during  the  first  seven  years  of 
his  unexplained  absence.  There  is  no  pre- 
sumption that  his  death  occurred  at  any  par- 
ticular time  during  said  period. 

[See  note  at  end  of  this  case.] 

Benelleial  Aasoolations  —  Amendment 
of  By-laws  —  EfFeot  on  Absentee 
Wbose  Deatb  Is  Subsequently  Pre- 
sumed* 

In  such  case  an  insurer  cannot  avoid  its 
contract  of  insurance  on  the  life  of  such  ab- 
sentee because  of  an  alleged  violation  by  the 
insured  of  a  by-law  adopted  by  the  insurer 
during  such  unexplained  absence,  without  evi- 
dence that  the  insured  was  living  when  the 
by-law  was  adopted. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Holt  county: 
Westover,  Judge. 

Action  on  benefit  certificate.  Bridget  Mc- 
Laughlin, plaintiff,  and  Sovereign  Camp, 
Woodmen  of  the  World,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Brome  d  Brome  and  A.  H.  Burnett  for  ap- 
pellant. 

M.  F.  Harrington  for  appellee. 


[71]  Sedgwick,  J. — This  is  an  action  on 
a  fraternal  beneficiary  certificate  for  $1,000 
issued  by  defendant  to  James  W.  McLaughlin. 
Plaintiff  is  the  mother  of  assured,  and  is 
named  in  the  certificate  or  insurance  contract 
as  beneficiary.  In  the  petition  it  is  alleged 
that  assured  is  dead,  and  that  he  and  plain- 
tiff performed  all  of  the  conditions  of  the 
contract  on  their  part.  These  allegations  and 
the  liability  of  defendant  are  denied  in  its 
answer.  From  judgment  in  favor  of  plaintiff 
for  the  full  amount  of  her  claim,  defendant 
has  appealed. 

[72]  1.  There  is  no  direct  evidence  that 
assured  is  dead.  To  establish  that  fact  and 
the  resulting  liability  of  defendant,  plaintiff 
relied  on  proof  of  assured's  absence  without 
tidings  for  more  than  seven  years.  The  bene- 
ficiary certificate  became  effective  as  an  in- 
surance contract  May  2,  1900.  At  that  time 
assured  was  an  unmarried  man,  about  24 
years  of  age,  and  resided  with  his  father  and 
mother  and  other  members  of  their  falnily 
at  O'Neill,  Nebraska.  Shortly  afterwards 
he  went  to  Park  City,  Utah,  and  worked 
in  a  mine.  While  there  he  w^rote  and  posted 
family  letters  regularly  and  sent  money  to 
his  mother.  Early  in  1904  he  left  Utah  and 
went  to  Lima,  Peru.  His  father  and  mother 
received  from  him  a  letter  dated  at  that  place 
March  30,  1904,  in  which  he  said  he  had 
changed  his  residence  because  he  thought  he 
could  do  better  down  there,  and  stating:  "I 
am  going  up  to  a  place  called  Cerro  de  Pasco, 
so  I  cannot  give  you  any  address  with  letter, 
but  will  write  you  when  I  get  settled."  A 
companion,  who  went  with  him  to  Lima,  but 
who  promptly  returned  to  Park  City,  wrote  to 
assured 's  father  as  follows:  *'We  stayed  in 
the  city  of  Lima,  Peru,  a  couple  of  weeks  and 
I,  not  seeing  any  favorable  chances  for  work 
and  not  liking  the  climate,  started  for  home. 
Jim  refused  to  come  with  me,  saying  that  he 
would  try  the  mines  first.  On  the  day  that 
I  left  there  I  saw  him  at  the  train  starting 
for  the  mines  of  the  Cerro  de  Pasco  Mining 
Company  which  are  located  about  sixty  miles 
from  the  city."  Assured  has  never  since 
been  heard  of. 

The  first  question  is  whether  the  evidence 
entirely  fails  to  establish  the  presumption  of 
death  of  the  insured.  The  findings  of  the 
trial  court  in  actions  at  law,  like  the  verdict 
of  a  jury,  will  not  be  disturbed,  if  the  evi- 
dence is  substantially  conflicting.  The  rule 
now  thoroughly  established  and  always  acted 
upon  is  that  the  verdict  of  the  jury  or  find- 
ings of  the  court  in  jury  cases  will  be  sus- 
tained by  this  court  upon  appeal,  unless  upon 
the  whole  record  found  to  he  clearly  wrong. 
Other  forms  of  expression  sometimes  adopted 
in  opinions  are  not  intended  by  the  court  to 
vary  [73]  or  modify  the  rule  now  so  well 
established  and  uniformly  acted  upon. 
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The  best  authorities,  with  substantial  unan- 
imity, hold  that  whether  seven  years*  con- 
tinued absence  from  one's  usual  place  of  resi- 
dence will  raise  the  presumption  of  death 
must  depend  largely  upon  the  circumstances 
and  conditions  of  each  particular  case.  Upon 
this  point  the  supreme  court  of  Kansas,  which 
has  perhaps  required  as  strict  proof  to  raise 
this  presumption  as  has  any  court  in  this 
country,  said:  "It  is  conceived,  however, 
that  the  character  of  the  inquiry,  the  persons 
of  whom  it  must  be  made,  and  the  place  or 
places  where  it  must  be  made  are  all  to  be 
determined  by  the  circumstances  of  the  case." 
Modern  Woodmen  of  America  v.  Gerdom,  72 
Kan.  391,  7  Ann.  Cas.  570,  82  Pac.  1100, 
2  L.H.A.(N.S.)  809.  In  that  case  and 
in  Henard  v.  Benhett,  70,  Kan.  848,  14  Ann. 
Gas.  240,  93  Pac.  261,  the  court  ap- 
pears to  adopt  the  rule  that,  when  a 
young  unmarried  man  leaves  the  home  of  his 
parents  and  goes  from  place  to  place  for  some 
time,  corresponding  regularly  with  his  par- 
ents, and  suddenly  ceases  corresponding,  and 
nothing  is  heard  from  him  for  more  than 
seven  years,  inquiry  must  be  made  at  all 
places  and  of  all  people  where  there  was  any 
probability  that  information  might'  be  ob- 
tained. But,  in  general,  the  courts  of  this 
country  have  held,  as  did  the  supreme  court 
of  Wisconsin,  that  it  "does  not  require  proof 
of  diligent  search  and  inquiry  in  order  to 
establish  the  presumption  of  death  when  a 
person  has  absented  himself  from  his  home 
or  place  of  residence  for  seven  years."  Miller 
V.  Sovereign  Camp^  W.  et-c.  140  Wis.  505,  122 
N.  W.  1126.  The  supreme  court  of  Minnesota 
appjCpyed  this. instruction:  "If  you  find  from 
the  evidence  that  on  the  17th  day  of  July, 
1901,  Behlmer  (that  is,  Fred)  left  his  home, 
wife,  and  children,  and  that  he  has  never 
returned,  and  that  no  tidings  from  him  hiive 
ever  been  received  by  his  family,  a  presump 
tion  arises  after  seven  years  that  he  is  dead. 
Behlmer  v.  Grand  Lodge,  etc.  109  Minn.  305, 
123  N.  W.  1071,  26  L.R.A.(N.S.)  305;  Mag- 
ucss  V.  Modern  Woodmen  of  America,  146  la. 
1,  123  N.  W.  169;  Oziah  v.  Howard,  149  la. 
199,  128  N.  W.  364. 

This  question  has  frequently  been  before 
this  court,  and,  so  far  as  its  application  to 
the  case  at  bar  is  concerned,  [74]  seems  to 
have  been  definitely  settled  by  our  former  de- 
cisions. In  Cox  V.  Ellsworth,  18  Neb.  664, 
26  N.  W.  460,  53  Am.  Rep.  827,  it  was  held: 
"The  death  of  an  absent  person  may  be  pre- 
sumed in  less  than  seven  years  from  the  date 
of  the  last  intelligence  from  him,  from  facts 
and  circumstances  other  than  those  showing 
his  exposure  to  danger  which  probably  re- 
sulted in  his  death."  In  Holdrege  v.  Living- 
ston, 79  Neb.  238,  112  N.  W.  341,  it  was  held: 
"A  presumption  of  death  arises  from  the  con- 
tinued and  unexplained  absence  of  a  person 
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from  his  home  or  place  of  residence  for  seveik 
years,  where  nothing  has  been  heard  from  or 
concerning  him  during  that  time  by  those 
who,  were  he  living,  would  naturally  hear 
from  him."  This  seems  to  be  in  line  with 
the  holdings  of  the  Wisconsin,  Minnesota,  and 
Iowa  decisions  above  cited.  The  evidence  in 
this  case  was  that  the  assured  was  a  young 
unmarried  man.  He  had  no  home  or  fixed 
place  of  residence  other  than  with  his  fam- 
ily at  O'Neill,  Nebraska.  Soon  after  he  was 
insured  he  was  employed  in  Utah,  but  his 
sister  testified,  as  quoted  in  the  defendant's 
brief:  "He  was  home  about  twice  or  three 
times  a  week."  Several  years  after  he  wa» 
insured  he  went  to  Lima,  Peru,  with  a  young 
companion,  and,  after  they  had  remained 
there  about  two  weeks,  he  concluded  to  go 
into  the  mining  regions  prospecting  or  to  find 
some  occupation.  He  had  been  in  the  habit 
of  writing  home  to  his  family  onoe  each  month 
during  all  of  this  time,  and  had  regularly 
and  monthly  sent  money  to  his  parents,  who 
were  very  aged  and  apparently  needed  his 
assistance.  When  he  ooucludsd  to  go  into 
the  mining  regions,  he  wrote  a  letter  to  hia 
parents,  telling  them  of  his  intention,  and 
saying  that  as  soon  as  he  had  located  he  would 
write  and  give  them  his  addi-ess.  Tliis  was. 
the  last  that  was  ever  heard  in  regard  to  him. 
His  parents  caused  letters  to  be  written  ad- 
dressed to  him  at  Lima  and  also  letters  ad- 
dressed to  him  in  care  of  the  mining  corpora- 
tion which  he  intended  to  visit,  and  these  let- 
ters were  returned  uncalled  for.  If  he  had 
established  a  residence  in  Utah  or  in  some 
foreign  country,  it  might  have  been  necessary 
to  make  further  inquiries  in  such  places  of 
residence.  His  statement  in  his  letter  that 
"you  [75]  will  see  by  the  postmark  on  this 
letter  that  I  have  changed  my  place  of  resi- 
dent" waa  plainly  not  intended  as  a  declara- 
tion that  he  established  a  residence  there> 
which  the  evidence  shows  beyond  question 
was  not  the  fact. 

In  Thomas  v.  Thomas,  16  Neb.  553,  20  N. 
W.  846,  it  was  held  that  a  wife  could  not 
rely  upon  the  presumption  of  the  death  of 
her  husband  because  of  his  absence  from  her 
for  a  period  of  seven  years,  when  she,  after 
he  had  left  her,  removed  from  state  to  state^ 
establishing  new  places  of  residence,  and  had 
made  no  inquiry  at  her  place  of  residence  at 
the  time  her  husband  left  her.  And,  when 
the  same  case  was  before  this  court  upon  a 
subsequent  appeal  (19  Neb.  81,  27  N.  V\;.  84), 
the  court  held  that  the  fact  that  the  husband 
had  been  seen  alive  within  the  seven  years 
overcame  the  presumption  of  his  death.  But 
upon  the  first  appeal  it  was  definitely  decided 
that,  if  he  had  been  absent  for  a  period  of 
seven  years,  and' during  that  time  had  not 
been  heard  from  "by  those  who,  were  he  liv- 
ing,  would  naturally  hear   from   him,"  this 
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was  sufficient  to  raise  the  presumption  of 
death.  Surely  it  cannot  be  said  that,  under 
the  evidence  in  this  case,  the  finding  of  the 
trial  court  is  so  unsupported  that  we  must 
say,  as  matter  of  law,  that  it  is  clearly  wrong. 
2.  The  defendant  contends  that  under  its 
by-laws  the  insured  has  forfeited  his  cer- 
tificate. His  original  contract  of  insurance 
contained  the  provision  that  the  assured 
should  comply  with  the  laws,  rules  and  regu- 
lations in  force  when  he  became  a  member, 
or  which  might  thereafter  be  enacted.  In 
July,  1907,  when  the  insurance  had  been  in 
force  more  than  seven  years,  and  about  three 
years  after  the  assured  was  last  heard  from 
in  Peru,  the  defendant  alleges  that  it  adopted 
the  following  by-law:  "Any  member  who 
shall  abscond,  remove  or  depart  from  his  home 
or  last  place  of  residence,  and  remain  away 
for  a  period  of  one  year,  and  not  report  to 
the  clerk  of  his  camp,  or,  if  a  member  a^ 
large,  to  the  sovereign  clerk,  of  his  location, 
with  post  ofllce  address,  shall  thereby  forfeit 
his  membership,  and  his  beneficiary  certificate 
shall  become  null  and  void.  The  absence  or 
disappearance  of  a  member  from  his  last 
known  place  or  residence  for  any  [76]  length 
of  time  shall  not  be  sufiicient  evidence  of  the 
death  of  such  member,  and  no  right  shall 
accrue  under  his  certificate  or  membership 
to  a  beneficiary  or  beneficiaries,  nor  shall 
any  benefits  be  paid  until  satisfactory  proof 
has  been  made  of  the  death  of  the  member 
while  in  good  standing.  No  beneficiary  or 
other  person  shall  hi^ve  the  right  to  pay  as* 
sessments  and  dues  for  a  member  who  has 
been  absent  for  one  year  and  whose  location 
is  unknown,  but  in  such  case  the  clerk  of  the 
camp  shall  notify  the  person  ofi'ering  to  make 
such  payments  that  no  further  payments 
will  be  accepted  until  proof  of  the  member's 
location  and  residence  is  made  within  the 
time  hereinafter  provided,  and  such  clerk 
shall  record  such  member  as  suspended  and 
report  such  action  to  the  sovereign  clerk,  to- 
gether with  the  residence  and  post  ofiice  ad- 
dress of  the  beneficiary  or  beneficiaries  and 
the  last  known  address  of  the  member;  also 
such  further  information  respecting  tlie  ab- 
sence of  the  member  as  he  possesses.  Upon 
satisfactory  proof  of  the  member's  where- 
abouts, the  sovereign  commander  may  order 
him  reinstated  in  his  camp  upon  payment  of 
all  arrearages  in  assessments  and  dues.  In 
case  of  the  failure  of  the  member,  his  bene- 
ficiary or  other  persons  interested  in  his 
certificate,  to  make  proof  of  the  member's 
whereabouts  within  six  months  after  such 
notification  by  the  clerk,  his  suspension  shall 
remain  and  become  permanent  and  binding, 
and  he  cannot  be  reinstated  except  as  above 
provided,  and  neither  the  member,  his  bene- 
ficiary, nor  any  other  person  shall  have  any 
Ann.  Cas.  1917A, — 6. 


right  to  benefits  under  his  beneficiary  certifi- 
cate." 

About  three  months  after  the  adoption  of 
this  by-law,  the  clerk  of  the  local  camp  noti- 
fied Thomas  McLaughlin,  the  father  of  the 
assured,  in  writing,  as  follows:  ''I  hereby 
notify  you  that  I  must  refuse  any  more  money 
in  payment  for  your  son  J.  W.  McLaughlin 
as  assessments  on  his  certificate,  No.  1532C, 
W.  0.  W.,  on  account  of  his  disappearance 
over  one  year  ago,  and  will  send  him  in  sus- 
pended in  my  Oct.  *07  report,  by  instruction 
from  Sov.  Camp.  Am  sorry,  but  can't  help 
it."  During  the  seven  years  prior  to  that 
time  the  mother  of  the  assured,  who  [77]  had 
received  regular  remittances  from  her  son, 
paid  regularly  the  dues  as  they  matured,  and 
afterwards,  until  the  full  seven  years  had  ex- 
pired, she  tendered,  or  caused  to  be  tendered, 
to  the  clerk  of  the  local  camp  all  dues  and 
assessments.  Tliese  tenders  were  refused  and 
were  afterwards  kept  intact  by  the  assured's 
mother  and  brought  into  court  on  the  trial. 

It  sometimes  happens  that  one  whose  life 
is  insured  abandons  his  home  and  parents  for 
more  than  seven  years,  and  afterwards  re- 
turns, or  is  known  to  be  living.  Insurance 
companies,  no  doubt,  may  adopt  reasonable 
regulations  to  guard  against  payment  of  un- 
just claims  in  such  cases.  Whatever  may  be 
thought  of  the  reasonableness  of  the  rule 
adopted  by  defendant,  as  a  general  proposi- 
tion, it  cannot  have  the  effect  claimed  for  it 
in  this  case.  When  the  assured  went  to  South 
America,  there  was  no  such  provision  in  his 
contract.  If  he  lost  his  life  in  the  mining 
regions  within  two  weeks  after  he  arrived 
there,  it  would,  of  course,  not  be  insisted  that 
several  years  thereafter  a  by-law  could  be 
adopted  which  would  cancel  his  certificate.  It 
is  alleged  as  a  defense  in  this  case  that  he 
has  violated  this  by-law.  Unless  he  was  liv- 
ing when  the  by-law  was  adopted,  he  could 
not  violate  it.  This  the  defendant  has  wholly 
failed  to  prove.  There  is  no  presumption  that 
he  was  then  living.  In  Lawson,  Law  of  Pre- 
sumptive Evidence  (2d  ed.)  p.  255,  the  au- 
thor states  that  the  rule  in  this  country  is 
different  from  the  rule  in  England,  and  that 
in  this  country  he  is  presumed  to  be  alive  un- 
til the  end  of  seven  years.  The  text  and  the 
notes  seem  to  be  in  conflict  on  this  point,  and 
the  authorities  cited  appear  to  be  very  con- 
flicting. 

In  Coe  V.  National  Council  of  Knights,  etc. 
96  Neb.  130,  Ann.  Cas.  1916B  65,  147  N.  W. 
112,  L.R.A.  1915B  744,  there  is  a  quotation 
from  the  opinion  of  Sanborn,  J.,  in  North- 
western Mut.  L.  Ins.  Co.  V.  Stevens,  71  Fed. 
258,  18  C.  C.  A.  107,  in  which  it  is  said: 
"The  established  presumption  of  fact  from 
the  disappearance  of  an  individual  under  or- 
dinary  circumstances,   from  whom  his  rela- 
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tives  and  acquaintances  have  never  after- 
wards heard,  is  that  he  continues  to  live  for 
seven  years  after  his  disappearance."  The 
question  [78]  whether  the  presumption  relat- 
ed to  the  particular  time  of  death  was  not 
involved  either  in  the  case  in  the  federal  court 
or  in  our  decision  in  which  the  language  was 
quoted.  In  both  cases  the  question  was 
whether,  under  the  special  circumstances  in- 
volved, the  presumption  of  death  arose  before 
the  expiration  of  seven  years.  Hie  language 
used  by  the  eminent  jurist  was  apparently 
inadvertent.  He  intended  to  express  the  same 
idea  which  he  stated  in  the  syllabus,  where 
the  points  of  law  are  supposed  to  be  ac- 
curately stated.  ''Seven  years  is  the  period 
at  which  the  presumption  of  continued  life 
ceases."  The  quotation  in  our  decision  dis- 
cusses somewhat  at  large  the  special  circum- 
stances under  which  the  presumption  will 
arise  in  less  than  seven  years,  and  it  is  that 
part  of  the  quotation  which  applied  in  our 
case  and  which  is  approved.  The  federal 
court  also  cited  Minnesota  and  Iowa  decisions, 
where  it  is  held  that  there  is  no  presumption 
oif  the  particular  time  of  death,  and  in  the 
Coe  case  we  also  cited  Winter  v.  Supreme 
Lodge,  etc.  96  Mo.  App.  1,  69  S,  W.  662,  in 
which  the  law  is  stated  in  the  syllabus: 
*'The  presumption  of  death,  arising  from  un- 
explained absence  for  seven  years,  docs  not 
necessarily  imply  that  the  person  died  at 
the  end  of  that  period."  This  case  was  again 
before  the  appellate  court,  101  Mo.  App.  550, 
73  S.  W.  877,  and  from  both  opinions  it  ap- 
pears that  it  was  determined  upon  the  special 
circumstances  in  the  case,  and  the  question 
now  before  us  was  not  necessarily  determined 
or  considered. 

In  4  Ency.  of  Evi.  47,  48,  the  rule  is  stated 
*'that  the  date  on  which  the  death  of  such 
an  absentee  occurred  is  a  matter  of  proof," 
and  "the  burden  of  proof  is  on  the  party 
asserting  that  death  occurred  on  a  particular 
time."  This  statement  of  the  law  is  well 
supported  by  authorities  there  cited.  It  is 
peculiarly  applicable  to  this  case.  There 
is  a  strong  probability  that,  if  he  had  lived 
to  adopt  a  post  office  address  in  Peru,  he 
would  have  informed  his  parents  of  that  fact, 
as  he  promised  in  his  last  letter  that  he  would 
do.  Even  if  the  law  were  otherwise,  and  if 
the  presumption  ordinarily  were  that  the  ab- 
sentee lived  to  the  end  of  the  seven  years,  the 
circumstances  of  this  case  are  [79]  such  that 
we  could  not  say  that  the  trial  court  erred  in 
not  finding  from  the  evidence  that  the  as- 
sured lived  until  this  by-law  was  enacted, 
and  that  he  so  violated  the  same  and  for- 
feited his  beneficiary  certificate.  It  is  alleged 
that  he  was  subject  to  this  by-law,  and  that 
he  has  violated  it.  This  could  not  be  true 
unless  he  was  living  when  the  bv-law  was 
enacted,  and  this  defendant  has  not  proved. 


The  findings  and  judgment  of  the  trial 
court  are  not  so  unsupported  by  the  evidence 
that  we  can  say  they  are  clearly  wrong.  The 
judgment  is  therefore  affirmed. 

Rose,  J.,  dissents. 


NOTE. 

Tlma  of  Daatlt  witltin  R«le  mm  "to  Pre- 
sninptioa  of  Doatk  from  Absonoo. 

Introductory,  82. 

No  Presumption   as  to  Time  of  Death,  82. 
Presumption  that  Death  Oocurred  at  £nd  of 
Period,  85. 


Introductory. 

TliiB  note  is  confined  to  cases  dealing  with 
the  precise  time  or  date  of  death,  within  the 
rule  that  absence  unexplained  for  a  sufficient 
period  of  time  raises  a  presumption  that  the 
absent  person  is  dead.  Evidence  sufficient  to 
raise  a  presumption  of  death  from  absence  for 
less  than  seven  years  is  treated  in  the  note 
to  Coe  v.  National  Council  of  Knights,  etc. 
Ann.  Cas.  1916B  65;  and  the  necessary  facts 
to  be  shown  in  connection  with  absence  in 
order  to  establish  a  presumption  of  death  is 
discussed  in  the  notes  to  Modern  Woodmen 
of  America  v.  Gerdom,  7  Ann  Cas.  570,  and 
Renard  v.  Bennett,  14  Ann.  Cas.  240. 

No  Presumption  as  to   Time  of  Death,, 

In  England  and  in  many  American  juris- 
dictions the  rule  has  been  adopted  that  while 
a  presumption  of  death  arises  from  the  un- 
explained absence  of  a  person  unheard  of 
for  seven  years,  the  presumption  extends  only 
to  the  fact  of  death  at  the  end  of  the  period ; 
it  does  not  include  the  date  of  the  death,  but 
leaves  the  precise  time,  whether  at  the  end 
or  at  any  other  particular  time  within  the 
period,  to  be  determined  as  a  question  of 
fact. 

England. — Doe  v.  Kepean,  5  B.  &  Ad.  86, 
27  E.  C.  L.  42;  In  re  Benjamin  [1902]  1  Ch. 
723,  71  L.  J.  Ch.  319,  86  L.  T.  N.  S.  387; 
In  re  Aldersey  [1905]  2  Ch.  181;  In  re 
Phene,  L.  R.  5  Ch.  139,  page  141,  note  9; 
Creed's  Will,  1  Drew.  235;  Thomas  v.  Thomas, 
2  Drew.  &  Sm.  298,  11  L.  T.  N.  S.  471,  13 
W.  R.  225;  Dunn  v.  Snowden,  2  Drew,  k  S. 
201;  Lamb  v.  Orton,  6  Jur.  N.  S.  61;  Wil- 
lyams  v.  Scottish  Widows'  Fund,  52  J.  P.  471; 
In  re  Benham,  L.  R.  Eq.  416;  In  re  Rhodes, 
36  Ch.  580;  In  re  Lewes,  L.  R.  11  Eq.  236 
affirmed  in  L.  R.  6  Ch.  356;  In  re  Walker, 
L.  R.  7  Ch.  120;  In  re  Green,  L.  R.  1  Eq.  288; 
Nepean  v.  Doe,  2  M.  &  W.  894,  8  Eug.  Rul. 
Cas.  512;  Connor's  Goods,  29  L.  R.  Ir.  261; 

Canada, — Somerville  v.  .^tna  L.  Ins.  Co. 
21  Ont.  L.  Rep.  276,  16  Ont.  W.  Rep.  301; 
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Duifu'ld  V.  Mutual  L.  Ins.  Co.  92  Out.  L.  Rep. 
2t)9,  7  Ont.  W.  X.  345,  6  Ont.  W.  N.  646,  26 
Ont.  W.  Kep.  688;  Hedge  v.  Morrow,  32  Ont. 
L.  Rep.  218,  7  Ont.  W.  N.  279,  6  Ont.  W.  N. 
224,  26  Ont.  W.  Rep.  245,  5  Ont.  W.  N.  903, 
25  Ont.  W.  Rep.  828;  Doe  v.  Strong,  4  U. 
C.  Q.  B.  510  subsequent  appeal,  8  U.  C.  Q.  B. 
291. 

United  States.— J>aiyie  v.  Briggs,  97  U.  S. 
628,  24  U.  S.  (L.  ed.)  1086.  Compare  Moffit 
V.  Varden,  5  Cranch  (C.  C.)  658,  17  Fed.  Gas. 
No.  9,689;  Montgomery  v.  Bevans,  1  Sawy. 
653,  17  Fed.  Cas.  No.  9,735. 

Colorado. — New  York  L.  Ins.  Co.  v.  Hoick, 
59  Colo.  416,  151  Pac.  916. 

District  of  Columbia. — Hamilton  v.  Rath- 
bone,  9  App.  Cas.  (D.  C.)  48,  reversed  on 
other  grounds  in  175  U.  S.  414,  20  S.  Ct.  155, 
44  U.  S.   (L.  ed.)  219. 

lotoa. — Seeds  v.  Grand  Lodge,  etc.  93  Iowa 
175,  61  N.  W.  411. 

Kans<is. — Caldwell  v.  Modern  Woodmen  of 
America,  89  Kan.  11,  130  Pac.  642. 

Kentucky, — Kendrick  v.  Grand  Lodge,  etc. 
8  Ky.  L.  Rep.  149. 

Massachusetts. — Turner  v.  Williams,  202 
Mass.  500,  89  N.  E.  110,  132  Am.  St.  Rep. 
511,  24  L.R.A.(N.S.)  1199. 

Minnesota. — Waite   v.    Coaracy,   45   Minn. 

159,  47  N.  W.  537;  Spahr  v.  Mutual  L.  Ins. 
Co.  98  Minn.  471,  108  N.  W.  4;  Behlraer 
V.  Grand  Lodge,  etc.  109  Minn.  305,  123  N. 
\V.  1071,  26  L.R.A.(N.S.)   305. 

yebraska. — See  the  reported  case. 

2Co^rth  Carolina. — State  v.  Moore,  33  N.  C. 

160,  53  Am.  Dec.  401;  Spencer  v.  Roper,  35 

Texas. — Sovereign  Camp,  etc.  v.  Robinson, 
187  S.  W.  215.  See  also  Wells  v.  Margraves, 
164  S.  W.  881;  Sovereign  Camp,  etc.  v.  Rue- 
drich,  158  S.  W.  170. 

Virginia. — Evans  v.  Stewart,  81  Va.  724; 
Richmond  Security  Bank  v.  Equitable  L. 
Assur.  Soc.  112  Va.  462,  Ann.  Cas.  1913B  836, 
35  L.R.A.(N.S.)  159,  71  S.  E.  647. 

Washington. — Butler  v.  Independent  Order 
of  Foresters,  53  Wash.  118,  101  Pac.  481,  26 
L.R.A.(N.S.)   293. 

Wisconsin. — Whiteley  v.  Equitable  L. 
Assur.  Soc.  72  Wis.  170,  39  N.  W.  369 ;  Wis- 
consin Trust  Co.  v.  Wisconsin  Marine,  etc. 
Ins.  Co.  Bank,  105  Wis.  464,  81  N.  W.  642. 

The  rule  was  stated  by  Lord  Denman,  C.  J. 
in  Doe  v.  Nepean,  5  B.  &  Ad.  86,  27  E.  C.  L. 
42,  as  follows:  "Absence  abroad  for  seven 
years,  though  it  naturally  leads  the  mind  to 
believe  that  the  party  is  dead,  and  therefore 
is  sufBcient  evidence  to  warrant  a  presump- 
tion of  fact  that  the  party  was  dead  at  the 
end  of  seven  years,  certainly  raises  no  infer- 
ence as  to  the  exact  time  of  the  death;  and 
still  less  that  such  death  took  place  at  the 
end  of  seven  years.  Absence  for  that  period 
has  no  tendency  to  induce  the  belief  that  life 


has  ceased  at  that  precise  time;  and  no  case 
has  been  cited,  nor  do  we  know  of  any,  in 
which  it  has  been  laid  down  as  a  rule  of  law, 
that  such  a  presumption  ought  to  be  made, 
or  in  which,  in  point  of  fact,  any  such  effect 
has  been  given  to  evidence  of  absence  abroad. 
...    On  the  other  hand,  if  we  were,  for  the 
sake    of    preventing   such   an    inconvenience, 
arbitrarily   to   lay   down   a  rule   that  seven 
years'  absence  abroad   (the  party  not  having 
been  heard  of)    was  prima  facie  evidence  of 
his  death  at  the  end  of  the  seven  years,  such 
a  rule  would  in  the  very  great  majority  of 
cases,   nay   in   almost  every  case,   cause  the 
fact  to  be  found  against  the  truth;  and,  as 
the  rule  would  be  applicable  to  all  cases  in 
which   the   time   of   death   became   material, 
would  in  many,  be  productive  of  much  incon- 
venience and  injustice."     And  in  Nepean  v. 
Doe,  2  M.  &  W.  894,  8  Eng.  Rul.  Cas.  512, 
a  subsequent  action  between  the  same  parties, 
it    was    further    said    on    the    same    point: 
"When  nothing  is  heard  of  a  person  for  seven 
years,  it  is  obviously  a  matter  of  complete 
uncertainty  at  what  point  of  time  in  those 
seven  years  he  died;  of  all  the  points  of  time, 
the   last   day   is   the   most    improbable,    and 
most  inconsistent  with  the  ground  of  presum- 
ing   the   fact   of   death.     That   presumption 
arises  from  the  great  lapse  of  time  since  the 
party  has  been  heard  of,  because  it  is  con- 
sidered extraordinary,  if  he  was  alive,  that 
he  should  not  be  heard  of.     In  other  words, 
it  is  presumed  that  his  not  being  heard  of 
has  been  occasioned  by  his  death,  w^hich  pre- 
sumption arises   from  the  considerable  time 
that  has  elapsed.    If  you  assume  that  he  was 
alive  on  the  last  day  but  one  of  the  seven 
years,  then  there  is  nothing  extraordinary  in 
his  not  having  been  heard  of  on  the  last  day ; 
and    the    previous    extraordinary    lapse    of 
time,  during  which  he  was  not  heard  of,  has 
become  immaterial  by  reason  of  the  assump- 
tion that  he  was  living  so  lately.     The  pre- 
sumption of  the  fact  of  death  seems,  therefore, 
to  lead  to  the  conclusion  that  the  death  took 
place  some  considerable  time  before  the  ex- 
piration of  the  seven  years."     In  Spencer  v. 
Roper,  35  N.  C.  333,  the  court  adopting  the 
English  rule  said:     "Where  a  party  has  been 
absent  seven  years,  without  having  been  heard 
of,  the  only  presumption  arising  is  that  he  is 
then  dead,  tliere  is  none  as  to  the  time  of  the 
death.     If  it  become  important  to  anyone  to 
establish   the   precise   time   of  such   person's 
death,  he  must  do  so  by  evidence  of  some 
sort,  to  be  laid  before  the  jury,  besides  the 
mere  lapse  of  seven  years,  since  being  last 
heard  from."    In  Spahr  v.  Mutual  L.  Ins.  Co. 
98  Minn.  471,  108  N.  W.  4,  the  court  discuss- 
ing the  effect  of  the  presumption  of  death 
from  seven  years'  unexplained  absence,  said: 
"Til is    presumption,    however,    only    implies 
that  the  person  is  dead;  for  there  is  no  pre- 
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sumption  that  he  died  at  any  particular  time 
during  the  seven  years,  and  the  time  of  his 
death,  whenever  it  is  material,  must  be  prov- 
en,  like  any  other  material  fact,  by  the  party 
alleging  it.  It  is  not  necessary  to  prove  the 
date  of  the  death  by  direct  evidence.  It  may 
be  inferred  from  proof  of  circumstances  suf- 
ficient to  raise  a  presumption  that  he  died  on 
or  about  the  date  claimed.  The  date  of  death 
in  such  a  case  is  a  question  of  fact." 

The  general  rule  that  there  is  no  presump- 
tion as  to  the  time  of  death  is  also  supported 
in  the  following  jurisdictions: 

Indiana. — Cooper  v.  Cooper,  86  Ind.  75; 
Carpenter  v.  Modern  Woodmen  of  America, 
160  Ind.  602,  142  N.  W.  411. 

Maine. — Johnson  v.  Merithew,  80  Me.  Ill, 
13  Atl.  132,  6  Am.  St.  Rep.  162. 

Maryland. — Sprigg  v.  Moale,  28  Md.  497, 
92  Am.  Dec.  698.  Compare  Tilly  v.  Tilly,  2 
Bland  Ch.  444. 

Missouri. — Dean  v.  Bittner,  77  Mo.  101; 
Chapman  v.  EuUman,  191  Mo.  237,  89  S.  W. 
924;  Carpenter  v.  Legion  of  Honor,  79  Mo. 
App.  697;  Winter  v.  Supreme  Lodge,  etc.  96 
Mo.  App.  1,  69  S.  W.  662,  101  Mo.  App.  550, 
73  S.  W.  877 ;  Springmeyer  v.  Sovereign  Camp, 
etc.  144  Mo.  App.  483,  129  S.  W.  273;  Brad- 
ley V.  Modern  W^oodmen  of  America,  146  Mo. 
App.  428,  124  S.  W.  69;  Duflf  v.  Duff,  156 
Mo.  App.  247,  137  S.  W.  909;  Johnson  v. 
Sovereign  Camp,  etc.  163  Mo.  App.  728,  147 
S.  W.  510.  See  also  Lancaster  v.  Washington 
L.  Ins.  Co.  62  Mo.  121.  Compare  Eauz  v. 
Great  Council,  etc.  13  Mo.  App.  341. 

New  York. — ^McCartee  v.  Camel,  1  Barb. 
Ch.  455;  In  re  Ketcham,  5  N.  Y.  S.  566; 
Matter  of  Allen,  24  N.  Y.  St.  Rep.  251 ;  Mat- 
ter of  Smith,  77  Misc.  76,  136  N.  Y.  S.  825; 
Matter  of  Benjamin,  77  Misc.  434,  137  N.  Y. 
S.  758,  reversed  on  ground  of  insufficiency 
of  evidence  in  155  App.  Div.  233,  139  N.  Y. 
S.  1091;  Matter  of  Bernard,  89  Misc.  705, 
152  N.  Y.  S.  716.  Compare  Stouvenel  v. 
Stephens,  2  Daly  319;  Eagle  v.  Emmet,  4 
Bradf.  117,  3  Abb.  Pr.  218;  Seligraan  v. 
Sonneborn,  1  How.  Pr.  (N.  S.)  465;  Matter 
of  Sullivan,  51  Hun  378,  4  N.  Y.  S.  59 ;  Mor- 
row V.  McMahon,  35  Misc.  348,  71  N.  Y.  S. 
961;  In  re  Davenport,  37  Misc.  455,  75  N. 
Y.  S.  934 ;  Dietrich  v.  Dietrich,  128  App.  Div. 
564,  112  N.  Y.  S.  968. 

South  Carolina. — Corley  v.  Holloway,  22  S. 
C,  380  {disapproving  Naisor  v.  Brockaway, 
Rich.  Eq.  Cas.  449,  wherein  it  was  held  that 
death  was  presumed  to  have  taken  place  at 
the  commencement  of  the  seven  years).  See 
also  Godfrey  v.  Schmidt,  Cheves  Eq.  57; 
Canady  v.  George,  6  Rich  Eq.  103.  Compare 
Craig  V.  Craig,  Bailey  Eq.  102. 

But  in  each  of  the  jurisdictions  last  cited, 
there  are  cases  which,  while  supporting  the 
rule  as  laid  down,  seem  to  qualify  it  by  em- 
phasizing the  fact  that  there  is  a  presump- 


tion of  life  which  continues  throughout  the 
seven-year  period,  ceasing  only  when  met  and 
overcome  by  the  presumption  of  death  at  the 
end  of  that  period.  Connecticut  Mut.  L.  Ins. 
Co.  V.  King,  47  Ind.  App.  587,  93  N.  E.  1046; 
Metropolitan  L.  Ins.  Co.  v.  Lyons,  50  Ind. 
App,  534,  98  N.  E.  824 ;  Schaub  v.  Griffin,  84 
Md.  557,  36  Atl.  443;  Hancock  v.  American 
L.  Ins.  Co.  62  Mo.  26;  Murphy  v.  Metropoli- 
tan L.  Ins.  Co.  92  Misc.  479,  155  N.  Y.  S. 
1062;  Chapman  v.  Cooper,  5  Rich.  L.  (S.  C.) 
452.  See  also  Stevens  v.  McNamara,  36  Me. 
176,  58  Am.  Dec.  740.  In  Hancock  v.  Ameri- 
can L.  Ins.  Co.  supra,  the  court  stated  the 
rule  as  follows:  "Where  a  party  has  been 
absent  seven  years,  without  having  been  heard 
of,  the  only  presumption  then  arising  is,  that 
he  is  dead;  there  is  none  as  to  the  time  of 
his  death,  as  to  whether  he  died  at  the  be- 
ginning or  at  the  end  of  any  particular  period 
during  those  seven  years.  If  it  be  important 
to  any  one  to  establish  the  precise  time  of 
such  person's  death,  he  must  do  so  by  evi- 
dence of  some  sort,  to  be  laid  before  the  jury 
for  that  purpose,  beyond  the  mere  lapse  of 
seven  years."  But  further  on  in  the  opinion 
in  that  case  it  was  said:  "W^hoever  finds  it 
important  to  establish  death  at  any  particular 
period  must  do  so  by  some  kind  of  evidence. 
The  evidence  need  not  be  direct  or  positive; 
it  may  depend  upon  circumstances,  but  it 
should  be  of  such  a  character  as  to  make  it 
more  probable  that  the  person  died  at  a  par- 
ticular time  than  that  he  survived.  When  a 
person  is  known  to  be  alive  at  a  certain  time, 
there  is  a  presumption  of  the  continuance  of 
his  life,  and,  to  overcome  this  presumption, 
evidence  must  be  adduced  tending  to  sliow 
at  what  particular  period  he  died."  And  in 
Chapman  v.  Cooper,  5  Rich.  L.  (S.  C.)  452, 
Woodlaw,  J.,  in  his  concurring  opinion,  in 
speaking  of  the  question  whether  death  was 
to  be  fixed  at  the  beginning  or  termination 
of  the  seven  years,  said:  "From  absence,  un- 
heard of,  for  seven  years,  the  fact  of  death  is 
presumed,  but  not  the  time.  To  fix  the  time 
at  the  end  of  the  seven  years  would  be  almost 
always  contrary  to  the  fact — to  fix  it  at  the 
beginning,  immediately  after  the  continuance 
of  life  had  been  positively  ascertained,  would 
be  plainly  contrary  to  truth  and  common 
sense.  Circumstances  may  enable  a  jury  to 
say  when  it  took  place,  or  that  it  preceded  a 
given  event  within  the  seven  years.  But 
there  must  be  some  circumstances  to  overcome 
the  presumption  that  life  continues  for  at 
least  seven  years;  or  if  that  presumption  has 
been  overcome  by  the  lapse  of  the  seven  years, 
to  fix  at  one  period  rather  than  another,  tho 
time  of  death  left  wholly  uncertain ;  and  these 
circumstances  must  be  shown  by  the  party 
whose  interest  it  is  to  establish  the  time  of 
death  anterior  to  the  expiration  of  the  seven 
years." 
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Prelum ptian  that  9eath  Occurred  at  End 

of  Period, 

In  some  jurisdictions  the  rule  seems  to  be 
that  in  the  absence  of  any  evidence  tending 
to  fix  the  time  of  death  during  the  period  of 
seven  years'  absence,  at  the  expiration  of 
which  the  presumption  of  death  arises,  it 
will  be  presumed  that  the  death  occurred  at 
the  end  of  the  seven  years. 

California, — Aahbury  v.  Sanders,  8  Cal.  62, 
68  Am.  Dec.  300;  Western  Grain,  etc.  Prod- 
ucte  Co.  V.  Pillsbury,  159  Pac.  423. 

Connecticut, — Cone  v.  Dunham,  59  Conn. 
145,  20  AtL  311,  8  L.RJl.  647. 

Delaware. — Crawford  v.  Elliott,  1  Houst» 
465. 

Georgia, — ^Doe  v.  Roe,  1  Oa.  538. 

/ilifiOM.— Whiting  v.  Nicholl,  46  lU.  230,  92 
Am.  Dec.  248;  Reedy  v.  Millizen,  155  111. 
636,  40  N.  £.  1028;  Apitz  v.  Supreme  Lodge^ 
etc.  274  111.  196,  113  N.  £.  63;  Donovui  T. 
Major,  253  111.  179,  97  N.  E.  231,  reversing 
on  another  point  160  111.  App.  195;  Dickinson 
V.  Donovan,  160  111.  App.  195.  Compare 
Johnson  v.  Johnson,  114  111.  611,  3  N.  £.  232, 
55  Am.  Rep.  883;  Mosheimer  y.  Ussleman,  36 
111.  232. 

Michigan. — Bailey  v.  Bailey,  36  Mich.  181. 

yew  Hampshire.-^mith  v.  Knowlton,  11  N. 
H.  191. 

New  Jersey. — Clarke  v.  Canfteld,  15  N.  J. 
Eq.  119;  Burkhardt  v.  Burkhardt,  63  N.  J. 
Eq.  479,  52  Atl.  296;  Meyer  v.  Madreperla,  68 
X.  J.  L.  258,  63  Atl.  477,  96  Am.  St.  Rep. 
536.  See  also  Hoyt  v.  Newbold,  45  N.  J.  L. 
219,  46  Am.  Rep.  757. 

Pennsylvania. — Williams's  Estate,  13  Phila. 
325,  37  Leg.  Int.  104;  Burr  v.  Sim,  4  Whart. 
150,  33  Am.  Dec.  50;  Bradley  v.  Bradley,  4 
Whart.  173;  Whiteside's  Appeal,  23  Pa.  St. 
114;  In  re  Mutual  Ben.  Co.  174  Pa.  St.  1, 
34  Atl.  283,  52  Am.  St.  Rep.  814;  Baker  v. 
Fidelity  Title,  etc.  Co.  55  Pa.  Super.  Ct.  15; 
Rhodes's  Estate,  10  Pa.  Co.  Ct.  386.  See  also 
In  re  Freeman,  227  Pa.  St.  154,  75  Atl.  1063. 

Tennessee. — Shown  v.  McMackin,  9  Lea  601, 
42  Am.  Rep.  680. 

In  Whiting  v.  Nicholl,  46  111.  230,  92  Am. 
Dec.  248,  the  court  distinguished  what  is 
known  as  the  English  rule  and  stated  the 
Illinois  doctrine  as  follows:  "The  English 
rule  laid  down  in  Doe  v.  Nepean,  5  B.  &  Ad. 
86  [27  E.  C.  L.  42],  and  in  Nepean  v.  Knight, 
2  M.  &  W.  894,  that  the  only  presumption 
where  a  person  has  been  absent  for  seven 
years  without  being  heard  of,  is,  that  he  is 
dead,  but  there  is  no  presumption  as  to  the 
time  of  his  death,  whether  he  died  at  the  be- 
ginning or  at  the  end  of  any  particular  period 
during  those  seven  years,  has  not  been  gen- 
erally adopted  in  this  country.  As  htfld  by 
the  courts  of  this  country,  the  doctrine  is, 
that  a  person  once  found  to  be  alive  is  pre- 


sumed to  continue  to  live  until  there  be  proof 
of  the  contrary.  At  the  end  of  seven  years 
from  tlie  time  he  was  last  heard  of,  the  pre- 
sumpticm  of  life  ceases,  and  the  opposite  pre- 
sumption of  death  takes  its  place.  The  legal 
presumption,  .  .  .  establishes  not  only 
the  fact  of  death,  but  also  the  time  at  which 
the  person  shall  first  be  accounted  dead.  This 
is  an  arbitrary  presumption,  but  rendered 
necessary  on  grounds  of  public  policy,  in  order 
that  rights  depending  upon  the  life  or  death 
of  persons  long  absent  and  unheard  of,  may  be 
settled  by  some  certain  rule."  And  in  Burr 
V.  Sim,  4  Whart.  (Pa.)  160,  33  Am.  Dec.  60, 
the  court  disapproving  the  English  rule  said : 
'The  presumption  of  death,  as  a  limitation 
of  the  presumption  of  life,  must  be  taken  to 
run  exclusively  from  the  termination  of  the 
prescribed  period;  so  that  the  person  must 
be  taken  to  have  then  been  dead  and  not 
before.  Indeed  that  is  a  necessary  conclusion 
from  Tiewing  it,  not  merely  as  a  limitation, 
but  as  a  countervailing  presumption,  which, 
as  it  does  not  supplant  its  predecessor  before 
the  end  of  the  period,  assumes  no  more  than 
that  the  individual  and  the  period  expired 
together;  and  the  predecessor  being  still  in 
force  to  rule  the  case  in  respect  to  the  time 
covered  by  it,  is  sufficient  to  sustain  an  in- 
ference of  intermediate  existence  throughout. 
Thus  the  presumption  of  life  continues  till  it 
is  displaced  by  a  more  potent  one,  which, 
however,  has  no  retroactive  force;  and  indeed 
it  would  be  of  little  use  if  it  had,  for  to 
leave  the  time  of  the  death  still  uncertain, 
would  leave  a  perplexity  which  it  was  its 
purpose  to  remove.  It  is  undoubtedly  true 
that  additional  circumstances  of  probability 
may  justify  a  presumption  that  the  death  was 
still  sooner;  but  these,  where  they  operate, 
introduce  a  distinct  and  dissimilar  principle. 
What  seems  to  me  to  be  a  palpable  error  of 
Chief  Justice  Denman,  in  Doe  v.  Nepean, 
on  the  authority  of  which  the  present 
case  was  ruled  below,  is  the  view  he 
took  of  the  presumption  of  death  from 
the  efflux  of  a  definite  period,  as  being,  in 
some  measure,  a  natural  one  operating  with- 
in the  period  and  in  proportion  to  its  ten- 
dency to  produce  actual  belief,  and  not  mere- 
ly as  an  artificial  one  tending  to  the  legal 
conclusion  of  a  fact  without  the  period,  which 
independently  of  circumstances,  a  jury  is 
bound  to  draw.  ...  It  certainly  has  not 
been  expressly  decided  that  the  person  must 
be  taken  to  have  lived  throughout  the  period : 
but  that  conclusion  inevitably  follows  from 
the  legal  presumption  of  life,  which  though 
prospectively  rebutted  as  a  particular  period, 
is  sufficient  to  sustain  the  allegation  of  exist- 
ence during  the  time  it  lasted.*'  In  Meyer  v. 
Madreperla,  68  N.  J.  L.  258,  53  Atl.  477, 
96  Am.  St.  Rep.  536,  it  was  said:  "Proof 
of  the  absence  of  a  person,  whose  existence 
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is  in  question,  from  the  state  or  from  his 
last-known  residence  for  the  period  of  seven 
successive  years  defeats  the  presumption  of 
continuance  in  life/ and  raises  a  counter  pre- 
sumption of  death.  This  counter  presumption 
of  death  is  not  a  presumption  of  fact,  but  a 
presumption  of  law,  which,  in  the  absence  of 
proof  rebutting  such  presumption,  stands  as 
proof  of  death.  The  presumption  raised  by 
the  statute,  upon  such  proof,  is  not  mere 
presumption  of  death,  but  is  also  a  presump- 
tion fixing  the  time  of  death  at  the  expiration 
of  the  seven  successive  years  of  absence  un- 
heard from," 

In  Baker  v.  Fidelity  Title,  etc.  Co.  65  Pa. 
Super.  Ct.  15,  the  court  distinguished  Mc- 
Causland*s  Estate,  213  Pa.  St.  189,  110  Am. 
St.  Rep.  540,  wherein  it  was  held  that  there 
was  no  presumption  as  to  the  time  of  death, 
on  the  ground  that  in  that  case  the  validity 
of  a  second  marriage  was  involved  and  that 
the  presumption  of  its  validity  must  prevail 
over  the  presumption  of  continuance  of  life 
of  the  first  husband  and  that  it  was  not  in- 
tended to  impair  the  force  of  the  principle 
established  in  the  earlier  Pennsylvania  cases. 


STONE 

V. 


FIDELITY     AND     CASUALTY 
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laa  Tenn.  672;  182  S.  W,  252. 


Aooident  Insnranee  —  Wltat  Consti- 
tntes  Aooident  —  Result  of  Inten- 
tional Act. 

An  injury  is  not  produced  by  accidental 
means,  within  the  terms  of  a  policy,  where 
it  is  the  natural  result  of  an  act  or  acts  in 
which  the  insured  intentionally  engages,  and 
is  caused  by  a  voluntary,  natural,  ordinary 
movement,  executed  as  was  intended. 

[See  note  at  end  of  this  case.] 

Same. 

Complainant,  who  attended  a  football  game 
on  a  cool  day  when  the  ground  was  damp,  and 
contracted  a  cold,  resulting  in  lumbago,  and 
who  after  medical  treatment  and  the  debility 
resulting  from  a  purgative,  and  while  lying 
in  bed,  had  a  paper  brought,  reached  for  it, 
and  raised  it  suddenly  above  his  head,  when 
his  strong  blood  pressure  caused  a  rupture 
of  the  retina,  destroying  the  sight  of  one  eye, 
cannot  recover  on  a  policy  insuring  him 
against  bodily  injury  through  "accidental 
means,"  since,  while  the  result  was  not  fore- 
seen, the  cause  producing  the  result  was  not 


accidental,   but  an   ordinary   natural   move> 
ment,  executed  as  intended. 
[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Hamilton 
county:     Gabvin,  Chancellor. 

Action  on  accident  insurance  policy.  J.  0. 
Stone,  plaintiff,  and  Fidelity  and  Casualty 
Company  of  New  York,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Affibmeo. 

Spears  d  Spears  for  appellant. 
Thompson,    Williains   d    Thompson,    Creed 
P,  Bates  and  Jwmes  B.  Wright  for  appellee 

[673]  Fanciteb,  J. — Complainant  sued  ta 
recover  under  the  terms  of  a  policy  which 
was  to  insure  him  against  bodily  injury  sus- 
tained during  the  term  of  one  year,  through 
accidental  means,  and  resulting  directly,  in- 
dependently^ [674]  and  exclusively  of  all 
other  causes,  in  immediate,  continuous,  and 
total  disability.  The  injury  complained  of 
is  stated  as  follows: 

''Complainant  would  now  show  the  court 
that  some  time  in  November,  1913,  he  went 
to  Nashville,  Tennessee,  to  attend  the  foot- 
ball game  between  Vanderbilt  and  Sewanee; 
that  the  day  was  rather  cool,  and  the  ground 
was  rather  damp;  he  attended  the  game  on 
the  afternoon  of  November  27,  1013,  and 
at  that  time  contracted  a  cold,  resulting  in 
lumbago;  that  he  stayed  in  Nashville  all 
night,  and  sat  up  until  about  twelve  o'clock, 
returning  home  the  next  day,  the  28th.  Un 
the  morning  of  the  28th  he  awoke  with  a 
cold  and  lumbago,  and  in  the  evening  came 
home  and  went  to  bed,  and  was  confined 
to  his  room  and  bed  for  seven  consecutive 
days.  He  consulted  Dr.  Mitchell  and  told 
Dr.  Mitchell  that  he  was  going  to  take  some 
medicine  known  as  'black  draught,'  thinking 
by  this  means  to  clean  out  his  system,  and 
thus  restore  his  health.  This  medicine  waa 
composed  of  two-thirds  of  a  pint  of  whisky 
and  a  box  of  'black  draught,'  which  was  a 
very  strong  liver  medicine.  These  wi*re 
poured  together  so  as  to  make  the  whole  in 
quantity  above  one  quart.  The  effect  of  this 
medicine  was  to  purge  his  system.  Com- 
plainant took  a  dose  of  this  medicine  on  the 
morning  of  the  third  of  December  before 
supper  (breakfast)  and  continued  this  treat- 
ment, taking  it  before  each  meal  until  the 
following  evening.  The  consequence  of  tak- 
ing this  medicine  was  to  debilitate  the  sys- 
tem, and  this  resulted  in  a  very  weak  physi- 
cal condition.  This  [675]  condition  obtained 
until  Thursday,  when  complainant  was  lying 
on  the  bed,  and  had  had  a  short  nap  up  to 
about  eight  o'clock.  Thereupon  he  called 
his  wife  to  bring  him  the  Naahville  Banner, 
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and  asked  her  to  turn  on  tlie  light  at  the 
head  of  the  bed  so  that  he  might  read 
the  paper.  Complainant  then  reached  for  the 
paper  and  raised  it  above  his  head,  and  the 
light  was  turned  on,  when  he  found  he  had 
lost  the  sight  of  his  left  eye.  On  raising 
his  hands  he  felt  some  change  had  come 
over  his  left  eye.  On  consulting  a  physician 
he  was  informed  that  the  loss  of  his  left 
eye  was  due  to  the  fact  that  in  his  weakened 
condition  resulting  from  the  purging  of  the 
•black  draught/  that  he  raised  his  hand 
suddenly  to  get  the  paper,  and  that  his  blood 
pressure  was  strong  and  rushed  to  his  head, 
causing  a  blood  rupture  of  the  retina— that 
is  causing  a  little  clot  of  blood  to  rest  on 
the  nerve  of  the  eye  or  in  the  retina,  theroby 
destroying  his  sight.  Complainant  charges 
that  the  loss  of  his  left  eye  resulted  wholly 
from  accidental  means." 

The  demurrer  which  the  chancellor  sus- 
tained raises  the  point  that  the  injury  or  dis- 
ability suffered  was  caused  by  sickness  or 
disease,  and  not  through  accidental  means, 
resulting  directly,  independently,  and  ex- 
clusively of  all  other  causes. 

The  general  rule  is  that  an  injury  is  not 
I«roduced  by  accidental  means,  within  the 
meaning  of  this  policy,  where  the  injury  is 
the  natural  result  of  an  act  or  acts  in  which 
the  insured  intentionally  engages.  A  person 
may  do  certain  acts  the  result  of  which  pro- 
duces unforeseen  [6?6]  consequences  result- 
ing in  what  is  termed  an  accident;  yet  it 
does  not  come  within  the  terms  of  this  con- 
tract. The  policy  does  not  insure  against 
an  injury  that  may  be  caused  by  a  voluntary^ 
natural,  ordinary  movement,  executed  exact- 
ly as  was  intended. 

Therefore,  to  determine  the  matter,  we 
look,  not  to  the  result  merely,  but  to  the 
means  producing  the  result.  It  is  not  suf- 
ficient that  the  injury  be  unusual  and  unex- 
pected, but  the  cause  itself  must  have  been 
unexpected  and  accidental.  In  re  Scarr 
[1905]  i  K.  B.  387,  2  British  Rul.  Cas.  358, 
92  L.  T.  N.  S.  128,  21  Times  L.  Rep.  173, 
1  Ann.  Cas.  787 ;  Cledera  v.  Scottish  Accident 
Ins.  Co.  (1892)  19  R.  356,  29  Scott  L.  R.  303; 
Smith  V.  Travelers'  Ins.  Co.  (1914)  219 
Mass.  147,  106  N.  E.  607,  L.R.A.1916B  872; 
Feder  v.  Iowa  State  Traveling  Men's  Assoc. 
107  la.  538,  78  N.  W.  252,  43  L.R.A.  693, 
70  Am.  St.  Rep.  212;  Shanberg  v.  Fidelity, 
etc.  Co.  143  Fed.  651,  affirmed  in  158  Fed. 
1,  85  C.  C.  A.  343,  19  L.R.A.(N.S.)  1206; 
Lehman  v.  Great  Western  Ace.  Assoc.  155 
la.  737,  133  N.  W.  752,  42  L.R.A.(N.S.) 
563;  Smouse  v.  Iowa  State  Traveling  Men's 
Assoc.  118  la.  436,  92  N.  W.  53;  McCarthy 
v.  Travelers'  Ins.  Co.  8  Biss.  362,  8  Ins. 
Law  J.  208,  7  Reporter  486,  15  Fed.  Cas. 
Xo.  8,682;  Niskern  v.  United  Brotherhood 
of  Carpenters,  etc.  93  App.  Div.  364,  87  N. 


Y.  S.  640;  Hastings  v.  Travelers'  Ins.  Co.  190 
Fed.  258;  Cobb  v.  Preferred  Mut.  Ace.  Assoc. 
96  Ga.  818,  22  S.  E.  976;  Travelers'  Ins.  Co. 
v.  Selden,  78  Fed.  285,  42  U.  S.  App.  253,  24 
C.  C.  A.  92;  Southard  v.  Railway  Pass. 
Assur.  Co.  34  Conn.  576,  22  Fed.  Cas.  No. 
13,182. 

[677]  Attention  is  especially  directed  to 
the  very  excellent  notes  on  the  subject  in 
42  L.R.A.(N.S.)  663,  and  1  Ann.  Cas.  787. 
These  notes  illustrate  the  subject  by  state- 
ments of  the  facts. 

In  the  foregoing  cases  no  liability  was 
found,  because  the  injury  was. not  produced 
by  accidental  means. 

In  Cobb  v.  Preferred  Mut.  Ace.  Assoc 
supra,  the  plaintiff  was  in  a  feeble  condition,, 
and  in  carrying  his  baggage  a  short  distance 
it  was  found  that  his  eve  was  affected,  final- 
ly  resulting  in  blindness.  The  plaintiff  had 
not  fallen  nor  received  an^  shock,  blow,  or 
jar,  and  there  was  nothing  unusual  in  the 
manner  of  carrying  the  baggage  or  his  move- 
ment while  so  doing.  It  was  considered  that 
the  means  producing  the  injury  were  not 
accidental. 

In  Feder  v.  Iowa  State  Traveling  Men's 
Assoc,  supra,  a  rupture  of  an  artery  occurred 
while  the  insured  was  reaching  in  an  ordi- 
nary way  over  a  chair  to  close  some  window 
shutters,  and  he  did  not  fall  or  lose  his  bal- 
ance. Everything  was  done  as  was  intended. 
It  was  held  the  rupture  was  not  sustained 
through  accidental  means. 

The  same  doctrine  is  announced  in  other 
cases,  but  a  recovery  had  because  the  in- 
jury was  sustained  through  accidental  means. 
These  cases  are  Standard  L.  etc.  Ins.  Co.  v. 
Schmaltz,  66  Ark.  588,  63  S.  W.  49,  74  Am. 
St.  Rep.  112;  Atlanta /Ace.  Assoc,  v.  Alex- 
ander, 104  Ga.  709,  30  S.  E.  939,  42  L.R.A. 
188;  McGlinchey  v.  Fidelity,  etc.  Co.  80 
Me.  251,  14  Atl.  13,  6  Am.  St.  Rep.  190; 
Reynolds  v.  Equitable  [678]  Ace.  Assoc.  59 
Hun  13,  1  N.  Y.  S.  738;  Pervangher  v.  Union 
Casualty,  etc.  Co.  85  Miss.  31,  37  So.  461; 
Bailey  v.  Interstate  Casualty  Co.  8  App.  Div. 
127,  40  N.  Y.  S.  513;  Rodey  v.  Travelers' 
Ins.  Co.  3  N.  M.  543,  9  Pac.  348;  Taylor  v. 
General  Ace.  Assur.  Corp.  208  Pa.  St.  439,  57 
Atl.  830;  Stout  v.  Pacific  Mut.  L.  Ins.  Co. 
130  Cal.  471,  62  Pac.  732;  U.  S.  Mut.  Ace. 
Assoc,  v.  Barry,  131  U.  S.  100,  9  S.  Ct.  755, 
33  U.  S.   (L.  ed.)   60. 

The  following  authorities  are  in  conflict 
with  those  above  cited:  North  American  L. 
etc.  Ins.  Co.  v.  Burroughs,  69  Pa.  St.  43,  8 
Am.  Rep.  212;  Horsfall  v.  Pacific  Mut.  L. 
Ins.  Co.  32  Wash.  132,  72  Pac.  1028,  63  L.R.A. 
425,  98  Am.  St.  Rep.  846;  Young  v.  Railway 
Mail  Assoc.  126  Mo.  App.  325,  103  S.  \V. 
557;  Rose  v.  Commercial  Mut.  Ace.  Co.  12  Pa. 
Super.  Ct.  394;  Patterson  v.  Ocean  Ace.  etc. 
Corp.  25  App.  Cas.    (D.  C.)    40. 
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Now,  looking  to  the  particular  facts  here 
alleged,  we  find  the  cause  alleged  to  have 
produced  the  injury  was  a  natural  and  ordi- 
nary movement.  Complainant  was  lying 
quietly  on  the  bed,  and  called  to  his  wife  to 
bring  him  the  Nashville  Banner  that  he 
might  read  it.  He  then  reached  for  the 
paper  and  raised  it  above  his  head,  and  the 
light  was  turned  on,  when  he  found  he  had 
lost  the  sight  of  his  left  eye.  He  was  in- 
formed by  his  physician  that  the  loss  of  the 
eye  was  due  to  the  fact  that  in  his  weakened 
condition,  resulting  from  the  purgative  he 
had  taken,  he  raised  his  hand  suddenly  to 
get  the  paper,  and  that  his  blood  pressure  was 
[679]  strong  and  rushed  to  his  head,  causing 
a  blood  rupture  of  the  retina,  thereby  de« 
stroying  his  sight.  The  weakened  condition 
due  to  the  purgative  was  not  accidental,  nor 
was  the  excessive  blood  pressure;  both  being 
physical  conditions  produced  from  natural 
causes.  The  movement  of  the  hand  sudden- 
ly to  get  the  paper  was  executed  exactly  as 
intended.  It  was  a  simple  and  ordinary 
movement.  The  rushing  of  the  blood  with 
excessive  pressure,  rupturing  the  retina,  was 
therefore  caused  by  natural  meaiis.  While 
the  result  was  not  foreseen,  the  causes  pro- 
ducing that  result  were  not  accidental.  It 
is  well  in  line  with  the  cases  above  cited  sus- 
taining the  majority  rule,  which  we  adopt. 
This  rule  affords  a  reasonable  interpretation 
of  the  contract. 

The  position  here  taken  is  not  in  conflict, 
as  we  view  it,  with  the  opinion  of  our  court 
in  New  York  Ace.  Ins.  Co.  v.  Bennett,  90 
Tenn.  266,  16  S.  W.  723,  26  Am.  St.  Rep. 
686,  when  the  facts  of  that  case  are  properly 
considered. 

We  deem  it  unnecessary  to  pass  upon  the 
next  point,  raised  by  demurrer,  namely,  that 
if  the  injury  may  be  said  to  have  resulted 
through  accidental  means,  yet  it  did  not  so 
result  "directly,  independently,  and  exclusive- 
ly of  all  other  causes."  The  learned  chan- 
cellor sustained  the  demurrer  In  this  respect 
also,  and  there  is  strong  authority  for  bis 
position.  But,  inasmuch  as  the  foregoing  is 
decisive  of  the  case,  and  the  question  of 
proximate  cause  and  what  [680]  contributing 
facts  would  be  too  remote  to  be  considered 
as  entering  into  the  accidental  means  pro- 
ducing the  injury  must  depend  upon  the 
facts  of  each  case,  discussion  on  that  point 
is  omitted. 

Affirmed* 

NOTEi 

Intentional  Exertion  tut  ''Aooidont*! 
Means**  of  Injury  within  Accident  In- 
surance Policy. 

Introductory,  88. 
General  Rule,  88. 
Exception  to  Rule,  90. 


Introductory. 

This  note  discusses  the  question  whether 
intentional  exertion  constitutes  an  "acci- 
dental means''  of  injury  within  the  terms  of 
an  accident  insurance  policy.  The  earlier 
cases  on  that  point  are  collected  in  the  notes 
to  In  re  Scarr,  1  Ann.  Cas.  787,  and  Hors- 
fall  v.  Pacific  Mut.  L.  Ins.  Co.  98  Am.  St. 
Hep.  846. 

For  a  discussion  of  the  right  to  recover 
under  an  accident  insurance  policy  for  in- 
juries received  while  fighting,  see  the  note 
to  Hutton  y.  State  Ace.  Ins.  Co.  Ann.  Cas. 
1910C  677. 

• 

Cfeneral  Rule, 

An  injury  is  not  produced  by  accidental 
means  within  the  terms  of  an  accident  in- 
surance policy  where  it  is  the  direct  though 
unexpected  result  of  an  ordinary  act  in 
which  the  insured  intentionally  engages. 
Shanberg  v.  Fidelity,  etc.  Co.  143  Fed.  651, 
affirmed  158  Fed.  1,  85  C.  C.  A.  343,  19 
L.R.A.(N.S.)  1206;  Hastings  T.  Travelers' 
Ins.  Co.  190  Fed.  258;  Rock  v.  Travelers' 
Ins.  Co.  of  Hartford  (Cal.)  156  Pac.  1029; 
Schmid  v.  Indiana  Travelers'  Ace.  Assoc.  42 
Ind.  App.  483,  85  N.  E.  1032;  Lehman  v. 
Great  Western  Ace.  Assoc.  155  la.  737,  133 
N.  W.  752,  42  L.R.A.(N.S.)  562;  Lickleider 
V.  Iowa  State  Traveling  Men's  Assoc.  (Ta.) 
161  N.  W.  479;  Smith  v.  Travelers'  Ins.  Co. 
219  Mass.  147,  106  N.  E.  607,  L.R.A.1915B 
872;  Appel  v.  iEtna  L.  Ins.  Co.  86  App.  Div. 
83,  83  N.  Y.  S.  238,  180  N.  Y.  614,  72  N.  E. 
1139.  And  see  the  reported  case.  See  also 
Preferred  Ace.  Ins.  Co.  v.  Patterson,  213 
Fed.  595,  130  C.  C.  A.  175;  New  Amsterdam 
Casualty  Co.  v.  Johnson,  91  Ohio  St.  155, 
110  N.'e.  476,  L.R.A.1916B  1018.  Thus  in 
Shanberg  v.  Fidelity,  etc.  Co.  supra,  it  was 
held  that  a  rupture  of  the  heart  caused  by 
carrying  a  heavy  door,  or  by  drawing  a 
long  breath  after  putting  it  down  did  not 
come  within  the  terms  of  an  accident  in- 
surance policy  insuring  against  disability 
or  death  resulting  from  accidental  means. 
The  court  said:  "Had  the  assured,  while 
assisting  in  carrying  the  door,  lost  his  bal- 
ance and  fallen  and  struck  upon  some  un- 
foreseen object,  or  slipped  on  the  ice,  his 
death  might  be  said  to  have  resulted  from 
violent  or  accidental  means,  and,  assuming 
that  there  was  no  want  of  due  diligence  on 
his  part,  would  doubtless  be  covered  by  the 
policy.  But  from  the  facts  as  disclosed  by 
the  record  in  this  case,  we  do  not  think  it 
can  be  said  that  the  rupture  of  the  assured's 
heart,  and  which  caused  his  death,  was  in 
any  sense  the  result  of  an  accident.  He 
engaged  in  carrying  this  door  for  his  own 
convenience;  he  encountered  no  obstacle  in 
doing  so;  he  accomplished  just  what  he  in- 
tended to,  in  the  way  he  intended  to,  and 
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in  the  free  exercise  of  his  choice.  No  acci- 
dent of  any  kind  interfered  with  his  move- 
ments, or  for  an  instant  relaxed  his  self- 
control." 

In  Rock  V.  Travelers*  Ins.  Co.  of  Hartford 
(Cal.)  156  Pac.  1029,  it  appeared  that  the 
insured  undertook  to  carry  a  heavy  casket 
down  stairs.  In  so  doing,  he  did  not  slip 
or  stumble,  nor  did  the  casket  fall  against 
him.  The  entire  operation  was  carried  out  in 
precisely  the  manner  intended  and  designed  by 
him.  The  exertion  which  he  assumed  was, 
however,  beyond  his  strength,  and  imposed 
on  his  vital  organs  a  burden  which,  as  it 
turned  out,  thev  could  not  bear.  The  result 
of  his  exertion  was  a  dilation  of  the  heart 
and  death  resulted.  Keversing  a  judgment 
for  the  plaintiff  the  court  said  that  the 
burden  imposed  on  him  of  proving  that  the 
death  of  the  insured  was  caused  by  bodily 
injuries  effected  through  accidental  means 
was  not  sustained. 

So  in  Schmid  v.  Indiana  Travelers'  Ace. 
Assoc.  42  Ind.  App.  483,  85  N.  £.  1032,  it 
appeared  that  the  insured,  a  resident  of 
Indianapolis,  alighting  from  a  train  at  Col- 
orado Springs,  walked  up  about  100  steps 
to  a  hotel  carrying  a  satchel  in  each  hand. 
On  reaching  the  hotel  he  suddenly  expired 
by  reason  of  heat  paralysis.  His  death  was 
due  to  the  change  from  a  low  altitude  to  a 
high  one,  and  with  a  consequent  rarefied 
atmosphere,  together  with  the  physical  exer- 
tion incident  to  climbing  the  steps.  In  hold- 
ing that  the  death  was  not  caused  by  acci- 
dent the  court  said:  *'The  means  which 
brought  about  the  death  of  the  Insured  were 
the  rareHed  atmosphere,  the  physical  exer- 
tion in  climbing  the  steps  to  the  hotel,  and 
carrying  heavy  satchels.  He  died  from  doing 
what  he  intended  to  do,  although  the  result 
was  not  anticipated.  There  is  no  claim  that 
there  is  an  element  of  accident  in  the  at- 
mosphere of  Colorado,  or  the  manner  in  which 
the  insured  reached  the  hotel." 

In  Hastings  v.  Travelers'  Ins.  Co.  190 
Fed.  258,  wherein  it  appeared  that  a  man 
seemingly  in  good  health  gasped  for  breath 
and  died  after  sitting  in  a  chair,  and  raising 
and  lowering  himself  several  times  in  the 
chair  by  the  use  of  his  hands  and  arms 
alone,  it  was  held  that  his  death  was  not 
attributable  to  accidental  means.  The  court 
said:  "The  words  of  the  policy  are  to  be 
taken  in  their  plainly  understood,  everyday 
meaning.  It  would  surely  surprise  the  aver- 
age layman  to  be  informed  that  a  man  who 
intentionally  lifts  hin^self  up  in  a  chair  by 
the  arms,  and  thereby  injures  his  heart  so 
as  to  produce  death,  dies  by  'external,  vio- 
lent and  accidental  means.'  ...  In  other 
words,  if  there  had  been  anything  in  the 
act  of  the  deceased  which  was  unforeseen, 
unexpected,  or  miscalculated,  then  it  would 


be  a  question  for  the  jury  aa  to  whether 
that  accidental  element  caused  the  death. 
But  it  is  admitted  here  by  the  plaintiff  that 
the  act  of  the  deceased  in  lifting  himself 
by  his  hands  and  letting  himself  down  was 
precisely  the  movement  that  he  was  intend- 
ing to  perform  and  desirous  of  performing. 
Tliere  was  no  slipping  of  the  hands  or  of 
the  body  or  of  the  chair.  So  far  from  there 
being  any  element  of  chance  or  miscalcula- 
tion or  the  unexpected,  the  movement  was 
accomplished  precisely  as  contemplated. 
The  only  mistake  the  deceased  made  was  in 
miscalculating  the  strength  of  his  heart." 

In  Lehman  v.  Great  Western  Ace.  Assoc. 
155  la.  737,  133  N.  W.  752,  42  L.R.A.(N.S.) 
562,  it  was  held  that  appendicitis  caused  by 
the  irregular  working  of  muscles  and  parts 
of  the  body  around  the  abdominal  region 
which  resulted  from  a  strain  while  the  plain- 
tiff was  engaged  in  bowling  was  not  an 
accidental  means  of  injury  within  the  terms 
of  an  accident  insurance  policy.  The  court 
said:  "The  act  of  bowling  in  itself  was  not 
an  accidental  means,  for  it  was  voluntary. 
The  act  in  itself  did  not  cause  the  appen- 
dicitis. There  is  no  evidence  tending  to 
show  that,  without  the  intervening  acciden- 
tal result  of  swollen  and  strained  muscles, 
causing  the  friction  of  the  appendix  by  their 
irregular  action,  the  disability  complained  of 
could  have  resulted.  The  accidental  means, 
therefore,  causing  the  disability  was  not  the 
external  and  violent  act  of  bowling,  but 
the  internal  condition  of  swollen  and  strained 
muscles.  .  .  .  Finally,  it  is  to  be  borne 
in  mind  that  in  this  case  there  is  no  evi- 
dence whatever  of  any  slipping  or  falling, 
or  of  any  straining  of  the  muscles,  other 
than  the  intentional  strain  put  upon  them 
in  the  voluntary  and  intentional  act  of  bowl- 
ing. Such  a  strain  was  not  an  accidental 
strain,  and,  if  it  produced  an  unintentional 
result  and  consequent  injury,  nevertheless  the 
resulting  injury,  and  not  the  means  pro- 
ducing it,  was  accidental."  To  the  same  ef- 
fect, see  Appel  v.  MtnB,  L.  Ins.  Co.  86  App. 
Div.  83,  83  N.  Y.  S.  238,  180  N.  Y.  514, 
72  N.  E.  1139. 

In  Smith  v.  Travelers'  Ins.  Co.  219  Mass. 
417,  106  N.  E.  607,  L.R.A.1916B  872,  it  was 
held  that  the  death  of  a  person  from  spinal 
meningitis  caused  by  the  penetration  of 
streptococcus  germs  into  the  brain  as  a  re- 
sult of  snufTing  through  a  nasal  douche  too 
violently  was  not  covered  by  an  accident 
policy  insuring  against  death  from  injuries 
effected  through  accidental  means.  The  court 
said:  "The  deceased  did  exactly  what  he 
intended  to  do.  This  particular  act  of  in- 
halation, though  harder  or  more  violent  than 
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usual,  was  not,  so  far  as  appears,  harder  or 
more  violent  than  he  intended  it  to  be.  There 
was  no  shock  or  surprise  during  the  inhala- 
tion which  made  him  draw  a  deeper  breath 
than  he  intended  to  draw,  nothing  strange 
or  unusual  about  the  circumstances.  The 
external  act  was  exactly  what  he  designed 
it  to  be,  though  it  produced  some  internal 
consequences  which  he  had  not  foreseen. 
Accordingly  there  was  no  bodily  injury  af- 
fected through  a  means  which  was  both  ex- 
ternal and  accidental.  But  it  is  only  for  a 
death  resulting  from  injury  effected  through 
such  means  that  the  defendant  is  made  re- 
sponsible by  the  policy.  It  is  not  sufficient 
that  the  death  or  the  illness  that  caused  the 
death  may  have  been  an  accidental  result  of 
the  external  cause,  but  that  cause  itself 
must  have  been,  not  only  external  and  vio- 
lent, but  also  accidental." 

In  Smouse  v.  Iowa  State  Traveling  Men's 
Assoc.  118  la.  436,  92  N.  W.  53,  the  facts 
were  stated  by  the  court  as  follows:  '*At 
the  time  of  his  death,  Mr.  Smouse  waa  forty- 
five  years  old.  He  was  ordinarily  in  good 
health,  weighed  about  175  pounds,  but  had 
suffered  from  an  attack  of  pneumonia  about 
two  weeks  prior  to  his  death.  He  was  ap- 
parently recovering  from  this  malady,  and 
the  physician  had  ceased  professional  at- 
tendance upon  him,  but  his  strength  was  not 
fully  restored.  On  the  morning  of  his  death 
he  arose  and  partially  dressed,  putting  on 
his  trousers  and  slippers,  but  did  not  remove 
his  nightshirt.  Later  he  lay  down  on  a 
couch,  and  had  fallen  asleep,  when  his  wnfe 
aroused  him  suddenly,  telling  him  some  of 
his  friends  were  approaching  the  house,  and 
told  him  to  hurrv^and  dress.  He  arose  from 
the  couch  in  a  somewhat  dazed  or  confused 
condition  of  mind,  and  hurriedly  attempted 
to  remove  his  nightshirt  over  his  head. 
While  his  arms  were  raised  above  his  head, 
he  became  in  some  manner  entangled  in  the 
garment,  and  put  forth  more  or  less  violent 
exertion  in  the  apparent  effort  to  extricate 
himself,  which  was  accomplished  with  his 
wife's  assistance.  In  this  act,  or  imme- 
diately thereafter,  he  sustained  a  rupture 
of  a  blood  vessel,  the  hemorrhage  from  which 
filled  his  lungs,  and  caused  his  death  within 
a  few  minutes."  Holditig  that  the  death 
was  not  caused  by  accident  the  court  said: 
"An  examination  of  the  testimony  reveals 
nothing  to  sustain  a  finding  that  the  acts  or 
exertions  put  forth  by  the  assured  in  remov- 
ing his  nightshirt,  or  in  disentangling  him- 
self therefrom,  were  of  an  involuntary  char- 
acter. An  involuntary  movement  is  one 
which  is  made  against  the  wUl  as  under 
compulsion,  or  independent  of  the  will,  as  in 
the  process  of  breathing  or  in  the  circula- 
tion of  the  blood,  or  as  seen  in  a  body  in 
convulsions.  The  most  shown  in  the  present 
case  is  that  Mr.  Smouse,  on  being  suddenly 


awakened  from  sleep,  appeared  dazed  and 
confused;  but  he  evidently  comprehended  the 
call  of  his  wife  to  dress  quickly,  and  was 
endeavoring  to  do  so.  His  dazed  and  con- 
fused condition  may  account  for  his  becoming 
entangled  in  his  garment,  and  may  have 
made  him  incapable  of  exercising  ordinary 
care  and  prudence  in  the  physical  exertions 
employed  by  him  in  escaping  therefrom;  but 
those  exertions  appear  to  have  been  none  the 
less  voluntary,  in  the  proper  sense  of  the 
word,  and  therefore,  upon  the  theory  of  the 
instructions  given,  the  verdict  should  have 
been  set  aside." 

Exception  to  Rule, 

If  any  mischance  supervenes  on  an  inten- 
tional act,  whereby  an  injury  is  caused,  the 
injury  is  deemed  to  be  accidental  within  the 
meaning  of  an  accident  insurance  policy. 
Hamlyn  v.  Crown  Ace.  Ins.  Co.  [1893]  1  Q. 
B.  (Eng.)  750;  Preferred  Ace.  Ins.  Co.  v. 
Patterson,  213  Fed.  696,  130  C.  C.  A.  175; 
Robinson  v.  U.  S.  Health,  etc.  Ins.  Co.  192 
111.  App.  475;  Young  v.  Railway  Mail  Assoc. 
126  Mo.  App.  325,  103  S.  W.  557.  See  also 
Wright  V.  Order  of  United  Commercial  Trav- 
elers', etc.  188  Mo.  App.  457,  174  S.  W.  833. 
Thus  in  Preferred  Ace.  Ins.  Co.  v.  Patter- 
son, supra,  wherein  it  appeared  that  the 
deceased  slipped  and  fell  in  an  attempt  to 
start  the  engine  of  his  car  by  turning  the 
crank,  it  was  held  that  the  happening  was 
unforeseen  and  unintended  and  that  his 
death  resulted  from  bodily  injury  effected 
solely  through  accidental  means.  The-  court 
said:  **Since  the  deceased  was  attempting 
to  start  the  engine  of  his  car  by  turning  the 
crank,  whatever  injury  he  might  sustain 
from  the  ordinary  strain  of  that  operation 
would  properly  be  regarded  as  a  reeult  of 
what  he  intended  to  do,  and  therefore  would 
not  be  accounted  accidental.  But  we  can 
hardly  suppose  that  he  intended  to  slip  and 
fall  in  the  course  of  the  operation,  and  there- 
fore if  he  did  slip  and  fall,  and  sustained 
injury  as  the  direct  result  thereof,  the  hap- 
pening would  be  unforeseen  and  unintended, 
and  the  injury  would  be  accidental."  In 
Hamlyn  ▼.  Crown  Ace.  Ins.  Co.  [1893]  1  Q. 
B.  (Eng.)  750,  wherein  it  appeared  that  a 
man  dislocated  the  cartilage  of  his  knee  In 
stooping  down  to  pick  up  a  rolling  marble 
for  a  child,  it  was  held  that  the  injury  was 
covered  by  his  policy  with  the  defendant 
company.  The  court  said  that  the  cause  of 
the  injury  was  accidental  in  the  sense  that 
the  injury  was  an  unforeseen  and  unexpected 
casualty.  In  Wright  v.  Order  of  United 
Commercial  Travelers,  etc.  188  Mo.  App. 
457,  174  S.  W.  833,  it  appeared  that  the  de- 
ceased was  a  traveling  salesman.  While  tem- 
porarily engaged  in  making  some  repairs  on 
the  residence  of  another,  in  a  kneeling  pos- 
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ture  and  asing  an  ordinary  hand  saw,  he 
fell  over  and  died  within  a  moment.  While 
reversing  a  judgment  for  the  plaintiff  the 
court  said,  obiter:  "The  expert  witnesses 
say  thai,  in  their  opinion,  the  insured  died 
from  the  rupturing  of  a  blood  vessel  near 
one  of  the  vital  centers,  and  that  such  was 
occasioned  through  increased  blood  pressure, 
due  to  exertion  and  the  strained  position  or 
exertion  in  sawing  in  a  strained  position. 
Dr.  Smith  and  others  expressed  the  opinion 
also  that  the  death  of  the  insured  resulted 
from  the  rupture,  in  their  opinion,  of  the 
coronary  artery.  However,  as  before  said, 
all  of  the  witnesses  say  that  they  did  not 
know  as  a  fact  that  an  artery  was  ruptured. 
If  it  were  shown  as  a  fact  in  the  case — that 
is,  by  direct  evidence — ^that  the  deceased  suf- 
fered the  rupture  of  an  artery  from  the 
strain  incident  to  the  task  he  was  pursuing, 
it  may  be  the  judgment  could  be  sustained, 
for  it  is  said  that  accidental  means  are 
those  which  produce  effects  which  are  not 
the  natural  and  probable  consequences  of  the 
act." 
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latozieatins  Iii^iioni  —  Scope  of  Rosii- 
lation  —  Nonintozieating  Liquor. 

A  manufacturing  plant  where  only  nonin- 
toxicating  malt  liquor  is  made  and  sold  is  not 
a  nuisance  which  may  be  abated  under  the 
"blind  tiger"  statute  (Civ.  Code  1910,  § 
5335),  which  declares  that  "any  place  com- 
monly known  as  a  blind  tiger,  where  spirit- 
uous,* malt,  or  intoxicating  liquors  are  sold 
in  violation  of  law,  shall  be  deemed  a  nui- 
sance, and  the  same  may  be  abated  or  en- 
joined as  such,"  etc. 

[See  note  at  end  of  this  case.] 

''If  ear  Beer"  —  Deflnition. 

"Near  beer"  is  a  beverage  intended  as  a 
substitute  for  beer,  and  is  in  reality  a  malt 
liquor. 


Error  to  Superior  Court,  Bibb  county: 
Matiiews,  Judge. 

Action  for  injunction.  J.  R.  Howard  et  al., 
plaintiffs,  and  Acme  Brewing  Company,  de- 
fendant. Judgment  for  defendant.  Plaintiffs 
bring  error.  The  facts  are  stated  in  the 
opinion.    Affibmed. 


B.  D,  Feagin  for  plaintiffs  in  error. 
W.  D.  McNeil,  L.  Z.  Rosser,  Morris  Bran- 
don and  B,  Z.  Phillips  for  defendant  in  error. 

[1]  Evans,  P.  J. — Tlie  defendant  is  a  cor^ 
poration  owning  and  operating  a  brewery  for 
the  manufacture  and  sale  of  malt  liquors. 
Certain  citizens  of  Bibb  coimty  filed  a  petition 
in  the  superior  court,  by  virtue  of  what  is 
known  as  the  "blind-tiger  act,"  to  abate  the 
brewery  as  a  nuisance.  The  statute  upon 
which  the  proceeding  was  based  is  as  follows: 
"Any  place  commonly  known  as  a  'blind  tiger,' 
where  spirituous,  malt,  or  intoxicating  liquors 
are  sold  in  violation  of  law,  shall  be  deemed 
a  nuisance,  and  the  same  may  be  abated  or 
enjoined  as  such,  as  now  provided  by  law,  on 
the  application  of  any  citizen  or  citizens  of 
the  county  where  the  same  may  be  located." 
The  case  was  tried,  at  the  interlocutory  hear- 
ing, upon  this  agreed  statement  of  facts :  The 
Acme  Brewing  Company  is  a  corporation  own- 
ing and  operating  a  brewery  in  the  City  of 
Macon,  and  engaged  [2]  in  the  sale  of  malt 
liquors  on  its  premises;  the  company's  plant 
is  worth  approximately  half  a  million  dollars ; 
it  employs  a  large  number  of  men,  and  since 
the  enactment  of  the  prohibition  law  has 
never  been  charged  with  its  violation;  it  holds 
a  license  from  th^  ordinary  of  Bibb  county, 
authorizing  it  to  manufacture  beverages  and 
drinks  and  liquors  in  imitation  of  and  intend- 
ed as  a  substitute  for 'beer,  ale,  wine,  whiskey, 
and  other  alcoholic,  spirituous,  and  malt 
liquors;  and  likewise  holds  from  the  munici- 
pality of  Macon  a  similar  license.  The  brew- 
ery company  has  paid  to  the  commissioner  of 
internal  revenue  the  special  tax  required  by 
the  United  States  government  for  a  retail 
malt-liquor  dealer  and  for  a  wholesale  malt- 
liquor  dealer,  as  required  by  §  3239  of  the 
United  States  Revised  Statutes,  and  holds  in- 
ternal revenue  special  tax  receipts  for  the  cur- 
rent year.  It  is  admitted  that  the  defendant 
company  is  engaged  in  the  business  of  manu- 
facturing and  selling  a  beverage  commonly 
known  as  "near  beer."  This  beverage  is  in- 
tended as  a  substitute  for  beer,  and  is  in 
reality  a  malt  liquor.  For  the  purpose  of  the 
interlocutory  hearing  only,  it  is  admitted  that 
this  beverage  is  nonintoxicating.  Upon  this 
agreed  statement  of  facts  the  court  refused 
to  abate  the  brewery  as  a  nuisance  under 
the  "blind-tiger"  statute. 

The  turning  point  in  this  case  is  the  mean- 
ing to  be  given  to  the  word  "malt"  as  used 
in  the  prohibition  act  of  1907  ( Penal  Code  of 
1910,  §  426),  and  in  the  "blind-tiger"  statute 
above  quoted.  The  prohibition  statute  for- 
bids the  sale,  or  giving  away  to  induce  trade, 
at  any  place  of  business,  or  keeping  or  fur- 
nishing at  any  public  place,  or  the  manu- 
facture of  or  keeping  on  hand  at  a  place  of 
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business,  ''any  alcoholic,  spirituous,  malt  or 
intoxicating  liquors,  or  intoxicating  bitters, 
or  other  drinks  wliich,  if  drunk  to  excess, 
will  produce  intoxication;  and  any  person 
so  offending  Khali  be  guilty  of  a  misdemeanor. 
Nor  shall  it  be  lawful  in  the  limits  of  said 
State  for  intoxicating  liquors  to  be  sold  in 
dispensaries,  and  the  sale  of  intoxicating  liq- 
uors in  said  State  shall  be  prohibited  to  pri- 
vate persons  and  to  the  State,  its  officers  iind 
agents."  Penal  Code  (1910)  §  426.  This 
act  was  approved  August  6,  1907,  and  by  its 
terms  was  to  become  effective  on  the  1st  day 
of  January  thereafter.  The  statute  was  con- 
strued by  the  Court  of  Appeals  in  Roberts 
V.  State,  4  Qa.  App.  207,  60  S.  E.  1082,  in  a 
decision  pronounced  on  April  9,  1908.  It 
was  there  ruled  that:  "The  words  'alcoholic, 
spirituous,  and  malt  liquors,'  in  the  prohibi- 
tion statute,  mean  intoxicating  [3]  liquors 
which  can  be  used  as  a  beverage,  and  which, 
when  drunk  to  excess,  will  produce  intoxi- 
cation. If  the  liquid  manufactured  or  sold, 
or  kept  on  hand  at  a  public  place,  or  at  a 
place  of  business  as  defined  in  the  fourth 
headnote,  cannot  be  used  as  an  intoxicating 
drink,  because  of  other  ingredients,  or  is  not 
intoxicating  because  it  does  not  contain  a 
sufficient  amount  of  alcohol  to  cause  intoxica- 
tion when  drunk  to  excess,  it  is  not  within  the 
prohibition  of  the  statute,  although  it  does 
contain  as  one  of  its  ingredients  an  appre- 
ciable quantity  of  alcohol  or  spirituous  liq- 
uor." The  Court  of  Appeals,  under  the  consti- 
tution of  this  State,  is  vested  with  exclusive 
jurisdiction  for  reviewing  judgments  of  con- 
victions for  violations  of  this  statute.  A  few 
months  after  this  pronouncement  by  the  Court 
of  Appeals  of  its  construction  of  the  prohibi- 
tion statute,  the  legislature  was  called  in  ex- 
traordinary session  by  the  Governor  to  consid- 
er legislation  pertaining  to  the  disposition  of 
the  convicts  of  this  State,  including  tlie  estab- 
lishment of  a  plan  for  the  management,  con- 
finement, and  labor  of  the  convicts  and  includ- 
ing the  undertaking  of  such  works  or  work  in 
connection  with  which  convicts  may  be  used, 
together  with  the  raising  of  revenue  and  the 
appropriation  of  money  to  carry  out  such 
plans,  and  to  provide  for  the  establishment  of 
juvenile  courts  and  reformatories.  At  that 
session  of  the  legislature  a  general  act  was 
passed  for  the  future  employment  of  felony 
and  misdemeanor  male  convicts  upon  the  pub- 
lic roads  of  the  several  counties  of  the  State, 
and  for  a  system  of  penology.  Theretofore 
the  State  had  derived  a  considerable  revenue 
from  the  leasing  of  convicts.  With  the  aboli- 
tion of  the  old  lease  system  the  State  lost  this 
revenue.  To  supply  the  deficiency  the  legis- 
lature at  this  extraordinary  session  passed  an 
act  to  provide  a  revenue  to  be  used  for  the 
development  and  conduct  of  the  penitentiary 
system  of  the  State,  by  requiring  a  license 


tax  to  be  paid  by  all  persons,  firms,  or  cor- 
porations manufacturing  or  selling  "any  imi- 
tation of  or  substitute  for  beer,  ale,  wine, 
whiskey,  or  other  spirituous  or  malt  liquors." 
Acts  1908,  p.  1112.  It  will  be  observed  that 
the  same  General  Assembly  which  passed  the 
prohibition  act  also  enacted  the  revenue  act, 
and  presumably  with  a  full  knowledge  of  the 
construction  of  the  former  by  the  Court  of 
Appeals.  Apparently  the  l^slature  based 
its  action  upon  the  construction  which  the 
Court  of  Appeals  had  given  to  that  act.  Sub- 
sequently the  revenue  act  imposing  license 
fees  upon  the  manufacture  and  sale  of  [4] 
imitations  of  the  interdicted  liquors  was  at- 
tacked as  being  in  violation  of  art.  8,  sec.  3, 
par.  1,  of  the  constitution  of  this  State  (Civil 
Code  of  1910,  §  6578).  That  clause  of  the 
constitution  declared  that  the  special  tax 
"on  the  sale  of  spirituous  and  malt  liquors, 
which  the  General  Assembly  is  hereby  author- 
ized to  assess,"  is  set  apart  and  devoted  for 
the  support  of  common  schools.  The  conten- 
tion was  that  the  legislature  could  not  divert 
a  tax  derived  from  the  license  of  any  malt 
liquor  from  the  school  fund  to  the  support 
of  a  penitentiary  system.  It  was  held  by  this 
court  that  "The  expression  'malt  liquors,'  as 
used  in  article  8,  section  3,  paragraph  1,  of 
the  constitution,  has  reference  to  and  was  in- 
tended to  include  only  such  malt  liquors  as 
are  intoxicating  in  their  nature;  and  a  special 
tax  on  persons  engaging  in  the  occupation  of 
selling,  storing,  or  manufacturing  beverages 
which  are  an  imitation  of  certain  intoxicating 
malt  liquors,  and  which  imitations  may  be, 
as  a  matter  of  fact,  made  of  malt  and  which 
are  non-intoxicating,  is  not  required  to  be  set 
apart  and  devoted  to  the  support  of  common 
schools  under  the  provision  of  that  paragraph 
just  referred  to."  Carroll  v.  Wright,  131  Ga. 
729,  63  S.  E.  260.  This  ruling  was  reaffirmed 
in  Carswell  v.  Wright,  133  Ga.  714,  66  S.  K. 
905.  The  Court  of  Appeals  has  consistently 
followed  the  construction  placed  upon  the  pro- 
hibition act  in  Roberts  v.  State,  supra,  in  sev- 
eral cases;  and  the  legislature  has  convened 
in  session  several  times  since  the  pronounce- 
ment in  the  Roberts  case,  and  has  passed  no 
legislation  conflicting  with  that  construction. 
We  have,  then,  both  legislative  and  judicial 
construction  that  "malt  liquors,"  referred  to 
in  the  prohibition  act  of  1907,  are  confined 
to  such  as  produce  intoxication. 

We  are  aware  that  there  is  a  difference  of 
opinion  among  courts  of  last  resort  as  to  the 
meaning  of  similar  statutes ;  some  taking  the 
view  that  where  the  statute  expressly  forbids 
the  sale  of  a  certain  class  of  liquors,  non- 
intoxicating  as  well  as  intoxicating  liquors 
of  that  class  are  included  within  the  prohibi- 
tion; but  these  rulings  are  based  upon  the 
particular  statute  in  each  case.  As  an  illus- 
tration: The  State  of  Oklahoma  has  a  pro- 
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vision  in  its  constitution  forbidding  the  sale 
of  "intoxicating  liquor,  including  beer,  ale, 
and   wine."     The   legislature   of   that    State 
enacted   a  law  forbidding  the  sale  of  "any 
spirituous,  vinous,  fermented,  or  malt  liquors, 
or  any  imitation  or  substitute  therefor;''  and 
it   was  held,  that  under  the   constitutional 
provision  it  was  necessary  to  allege  that  the 
liquors  [6]  sold  were  intoxicating,  but  that 
under   the  statute  it  was  not  necessary  to 
allege  or  to  prove  that  the  liquor  sold  was 
intoxicating.     Moss  v.  State,  4  Okia.  Crim. 
247,  111  Pac.  960.    In  Nebraska,  in  one  sec- 
tion of  a  statute  the  issuance  of  a  license 
to  sell  "malt,  spirituous,  and  vinous  liquors" 
was  prohibited,  unless  the  applicant  gave  the 
bond  required  by  the  section.    Another  section 
prohibited  any  licensed  person  from  selling 
intoxicating  liquors  to  enumerated  classes  of 
persons.     Another  section  made  it  a  misde- 
meanor to  "sell  or  give  away,  upon  any  pre- 
text, malt,  spirituous,  or  vinous  liquors,  or 
any  intoxicating  drinks,"  without  having  com- 
plied with  the  provisions  of  the  act  and  ob- 
tained a  license.    Another  section  made  it  un- 
lawful for  any  person  to  sell  or  give  away 
''any  malt,   spirituous,  and  vinous  liquors" 
on  election  day  or   Sunday.     Still  another 
section  rendered  it  unlawful  for  any  person 
to  keep  for  purposes  of  sale  without  a  license 
"any   malt,   spirituous,   or   vinous   liquors." 
Construing  these  and  other  sections  of  the 
act  as  a  whole,  it  was  held  that  where  the 
charge  is  for  keeping  for  purposes  of  sale 
either  spirituous  or  vinous  liquors  it  is  not 
necessary  to  allege  or  prove  that  the  liquors 
kept  for  the  purpose  of  sale  are  in  fact  in- 
toxicating.   Luther  v.  State,  83  Neb.  455,  120 
N.  W.  125,  20  L.R.A.(N.S.)   1146.    An  Iowa 
statute  prohibited  the  selling  or  keeping  for 
sale  of  "any  intoxicating  liquor,  which  term 
shall  be  construed  to  mean  alcohol,  ale,  wine, 
beer,  spirituous,  vinous,  and  malt  liquor,  and 
all  intoxicating  liquor  whatever,"  except  as 
otherwise  provided;  and  it  was  held  that  a 
non-intoxicating  malt  liquor  fell  within  the 
statute.     Sawyer  v.  Botti,  147  la.  453,  124 
N.  W.  787,  27  L.R.A.(N.S.)   1007.    It  will  be 
noted  that  the  statutes  in  the  cases  to  which 
reference  has  just  been  made  specifically  class 
malt  liquor  as  an  intoxicating  liquor,  whether 
or  not  it  is  such  in  fact.    In  other  States  a 
contrary  construction  has  been  placed  upon 
statutes  of  this  character.    Thus,  in  Kentucky 
it  has  been  held  that  "a  prohibition  of  the 
sale  of  spirituous,  vinous,  and  malt  liquors 
does  not  include  malt  beverages  containing  so 
small  a  percentage  of  alcohol  that  the  largest 
quantity  than  can  be  drunk  will  not  intoxi- 
cate."   Bowling  Green  v.  McMuUen,  134  Ky, 
742,   122   S.  W.   823,   26   L.R.A.(N.S.)    895. 
In  Louisiana  it  has  been  held  that  the  term 
'*ma]t  liquor,"  as  used  in  the  provision  of  the 
constitution,  which  reads,  "This  restriction 


shall  not  apply  to  dealers  in  distilled,  alco- 
holic, or  malt  liquors,"  must  be  regarded  as 
applying  to  malt  [6]  liquors  which  are,  or 
may  be,  used  as  beverages,  and  wliich  are  in- 
toxicating, and  as  having  no  application  to 
malt  liquors  which  are  not,  or  may  not  be, 
so  used,  and  are  not  intoxicating.  City  of 
Shreveport  v.  Smith,  130  La.  126,  57  So.  652. 
In  West  Virginia  it  was  held  that  under  an 
indictment  charging  the  defendant  with  sell- 
ing without  license  spirituous  liquors,  wine, 
ale,  or  beer,  or  drinks  of  like  nature,  the  de- 
fendant had  the  right  to  show  that  the 
liquor  which  he  sold  was  non-intoxicating. 
State  V.  Durr,  69  W.  Va.  251,  71  S.  E.  767,  46 
L.R.A.(N.S.)  764.  It  would  be  idle  to  under- 
take an  analysis  of  the  statutes  of  other 
States,  as  each  statute  must  stand  upon  its 
own  footing. 

A  brief  history  of  the  temperance  legisla- 
tion in  this  State,  culminating  in  the  prohi- 
bition act  of  1907,  will  show  that  it  was 
aimed  against  the  baneful  effect  of  intoxi- 
cants. The  first  effort  was  at  regulation  by 
license.  Then  came  sundry  local  acts  pro- 
hibiting the  sale  of  intoxicating  liquor  in 
certain  localities.  Later  on  the  general 
local  option  act  was  passed,  allowing  counties 
by  vote  to  adopt  its  provisions.  That  act 
prohibited  the  sale  of  intoxicating  liquors 
substantially  in  the  language  of  the  general 
prohibition  act;  and  no  contention,  so  far 
as  the  official  records  of  this  court  disclose, 
has  ever  been  made  that  a  non-intoxicating 
liquor  came  within  its  provisions.  During 
this  period  the  legislature  passed  numerous 
acts  aimed  at  the  sale  of  intoxicants.  No 
particular  phrasing  in  describing  these  liq- 
uors has  been  observed.  The  statutes  de- 
nounce as  misdemeanors:  the  carrying  of 
"intoxicating  liquor"  to  Sunday  schools  or 
day  scools  (Penal  Code  (1910)  §  436); 
the  carrying  to  a  church  or  place  of  worship 
of  "any  liquor  or  intoxicating  drink" 
(§  438)  ;  the  furnishing  of  any  "spirituous, 
malt,  or  intoxicating  liquors"  to  any  habitual 
drunkard  (§  443) ;  the  giving  or  furnishing 
"spirituous,  intoxicating,  or  malt  liquors"  to 
any  person  at  any  election  precinct  on  elec- 
tion day  (§  445).  Plainly,  these  sections 
were  designed  against  the  use  and  sale  of 
intoxicants.  The  "blind-tiger"  statute  was 
passed  anterior  to  the  prohibition  act.  In 
Thompson  v.  Simmons,  139  Ga.  845,  846,  78 
S.  E.  419,  it  was  said:  "The  scope  and  nature 
of  the  remedy  is  apparent  when  we  consider 
the  purpose  of  the  statute.  At  the  time  of 
its  passage  the  sale  of  intoxicating  liquor  was 
prohibited  by  law  in  the  majority  of  the 
counties  in  this  State,  and  in  others  was  per- 
mitted only  under  stringent  regulation.  In 
the  *dry*  counties  especially  this  prohibitive 
[7]  legislation  did  not  entirely  suppress  the 
sale  of  intoxicants.     In  some  instances,  for 
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various  reasons,  the  vendors  of  intoxicating 
liquors  escaped  prosecution  or  conviction,  and 
yet  the  demoralizing  effects  of  the  illegal 
business  were  so  apparent  that  the  need  of  a 
civil  remedy  for  the  protection  of  the  people 
in  tlie  vicinity  of  the  place  where  intoxicating 
liquors  were  being  unlawfully  sold  came  un- 
der the  notice  of  the  legislature.  The  evil  to 
be  corrected  was  the  illegal  sale  of  intoxi- 
cating liquors;  the  remedy  supplied  by  the 
legislature  was  a  civil  suit  to  abate  or  enjoin 
the  sale  of  such  liquors  as  a  nuisance."  We 
are,  therefore,  of  the  opinion  that  neither  the 
"blind-tiger"  statute  nor  the  prohibition  act 
was  intended  to  apply  to  the  sale  of  a  non- 
intoxicating  malt  liquor.  For  the  purposes  of 
the  hearing  it  was  admitted  that  the  malt 
liquor  manufactured  and  sold  by  the  brewing 
company  was  in  fact  a  non-intoxicating  liq- 
uor. It  follows^  therefore,  from  what  has  been 
said,  that  the  court  did  not  err  in  refusing  to 
abate  the  brewery  as  a  nuisance  under  the 
"blind  tiger"  statute. 

Judgment  affirmed. 

All  the  justices  concur,  except  Fish,  C.  J., 
absent. 

Rehearing  denied  January  IS^  1915. 


NOTE. 

Regulation  of  Alooholio»  Spirituous, 
Malt  or  Vinous  Idquor  as  Including 
or  £zoliiding  Nonintozicating  Liquor. 

Scope  of  Note,  94. 

Regulation     as     Including     Nonintoxicating 

Liquor,   94. 
Regulation  as  Excluding  Nonintoxicating  Liq- 


uor,  98. 


Scope  of  Note, 


It  is  the  purpose  of  this  note  to  review 
only  those  cases  wherein  a  statute  regulating 
the  sale  or  manufacture  of  intoxicating  liq- 
uors, and  using  merely  general  terms,  such 
as  "alcoholic,"  **spirituous,"  "malt,"  "vinous," 
or  "intoxicating^*  liquors  or  beverages,  has 
been  construed  by  the  courts  as  embracing 
within  or  excluding  from  its  regulation,  non- 
intoxicating liquors  or  beverages. 

The  constitutionality  of  a  statute  declaring 
that  a  beverage  is  intoxicating  irrespective 
of  its  actual  character  is  discussed  in  the 
note  to  State  v.  Frederickson,  8  Ann.  Cas.  48. 
And  the  necessity  of  alleging  and  proving 
intoxicating  quality  in  a  prosecution  for  the 
illegal  sale  of  liquor  is  the  subject  of  the  note 
to  State  V.  York,  13  Ann.  Cas.  116.  The  va- 
lidity of  a  statute  or  an  ordinance  imposing 
a  license  tax  on  the  business  of  selling  non- 
intoxicating liquors  is  discussed  in  the  note 


to  the  case  of  £x  p.  Townsend,  Ann.  Cas. 
1914C  814. 

Regulation  as  Including  Nonintoxicating 

Liquor. 

Legislatures  have  the  undoubted  right  to 
regulate  the  manufacture  and  sale  of  intoxi- 
cating beverages,  and  in  the  exercise  of  this 
right,  to  declare  what  liquors  are  prohibited, 
what  are  intoxicating,  and  what  are  not — to 
designate  them  by  general  or  special  terms, 
and  so  to  frame  and  word  the  law  as  to  pre- 
vent the  evasion  of  its  provisions.  So,  when 
a  statute  enacted  for  the  purpose  of  regulat- 
ing intoxicating  liquors  describes  them  by 
such  a  general  term  as  "alcoholic,"  "spirit- 
uous," "malt,"  or  "vinous,"  the  courts  fre- 
quently hold  that  a  nonintoxicating  liquor, 
which  falls  within  one  of  the  classes  enum- 
erated, is  included  in  the  inhibition  of  the 
statute. 

Alabama. — See  Feibelman  v.  State,  1.30  Ala. 
122,  30  So.  384;  Dinkins  v.  State,  149  Ala.  49, 
43  So.  114;  Lambie  v.  State,  151  Ala.  86,  44 
So.  51. 

Arkansas. — Bradshaw  v.  State,  76  Ark.  562, 
89  S.  W.  1051. 

Idaho. — In  re  Lockman,  18  Idaho  465,  110 
Pac.  253,  46  L.R.A.  ( N.S. )  759. 

lotoa. — Sawyer  v.  Botti,  147  la.  453,  124 
N.  W.  787,  27  L.R.A.(N.S.)  1007.  And  see 
State  V.  Stickle,  151  la.  303,  131  N.  W.  5. 

Jfoine.— -State  v.  O'Connell,  9d  Me.  61,  68 
Atl.  69;  State  v.  Frederickson,  101  Me.  37, 
8  Ann.  Cas.  48,  63  Atl.  636,  116  Am.  St.  Rep. 
295,  6  L.R.A.(N.S.)  186. 

Massachusetts. — Com.  v.  Dean,  14  Gray 
(Mass.)  99.  And  see  Com.  v.  Timothy,  8 
Gray    (Mass.)   480. 

Minnesota.^See  State  v.  Gill,  89  Minn.  502, 
95  N.  W.  449. 

Mississippi. — Fuller  v.  Jackson,  97  Miss. 
237,  52  So.  873,  30  L.R,A.(N.S.)  1078;  Purity 
Extract,  etc.  Co.  v.  Lynch,  100  Miss.  660,  56 
So.  310. 

J^ehraska. — Luther  v.  State,  83  Neb.  466, 
120  N.  VV.  125,  20  L.R.A.(N.S.)   1146 

New  Hampshire. — State  v.  Lebrecque,  97 
Atl.  747.  And  see  State  v.  York,  74  N.  H. 
125,  13  Ann.  Cas.  116,  65  Atl.  685. 

North  Dakota. — State  v.  Fargo  Bottling 
Works  Co.  19  N.  D.  396,  124  N.  W.  387,  26 
L.R.A.(N.S.)   872. 

0/ito.— State  V.  KauifmaTi,  68  Ohio  St.  635, 
67  N.  E.  1062;  LaFollette  v.  Murray,  81 
Ohio  St.  474,  91  N.  E.  294;  State  v.  Walder, 
83  Ohio  St.  68,  93  N.  E.  531. 

Pennsylvania. — See  Hatfield  v.  Com.  120  Pa. 
St.  .395,  14  Atl.  151. 

Vermont. — State  v.  Spaulding,  61  Vt.  509, 
17  Atl.  844. 

Virginia.— Com.  v.  Goodwin,  109  Va.  828, 
64  S.  E.  54.  And  see  Com.  v.  Henry,  110  Va. 
879,  65  S.  E.  570,  26  L.R.A.(N.S.)  883. 
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Wisconsin, — See  Pennell  v.  State,  141  Wis. 
35,  123  N.  W.  115. 

In  Sawyer  v.  Botti,  147  la.  453,  124  N.  W. 
787,  27  L.R.A.(N.S.)  1007,  the  statute  under 
consideration  prohibited  the  selling  or  keep- 
ing for  sale,  etc.,  of  "any  intoxicating  liquor, 
which  term  shall  be  construed  to  mean 
alcohol,  ale,  wine,  beer,  spirituous,  vinous,  and 
malt  liquor,  and  all  intoxicating  liquor  what- 
ever," except  as  otherwise  provided.  The 
court  said  that  it  was  apparent  that  the  pro- 
hibition was  both  of  the  sale  of  any  liquor 
which  was  in  fact  intoxicating,  and  of  the  sale 
of  certain  described  liquors,  whether  intoxi- 
cating or  not,  and  it  w^as  held  that  as  beer 
and  malt  liquor  were  enumerated,  if  the  bev- 
erage in  question  was  beer  or  malt  liquor, 
then  the  fact  that  it  was  so  manufactured  as 
not  to  be  intoxicating  in  its  ordinary  use  as  a 
beverage  was  immaterial.  So,  the  court  held 
that  the  sale  of  ''Justus  beer,"  a  nonintoxi- 
cating  malt  liquor,  was  prohibited  by  the 
statute,  saying:  ''We  reach  the  conclusion 
without  the  slightest  doubt  that  the  beverage 
in  question,  being  a  liquor  manufactured  from 
malted  grain  by  a  process  involving  fermenta- 
tion, no  matter  how  slight  the  fermentation 
may  be,  and  irrespective  of  the  amount  of 
alcohol  which  it  actually  contains,  and  also 
without  regard  to  whether  it  is  ii;!  fact  in- 
toxicating, is  within  the  statutory  description 
of  liquors,  the  sale  of  which  is  prohibited.  It 
is  conceded  that  the  process  of  manufacture 
of  Justus  beer  is  the  same  as  that  of  lager 
beer,  save  that  the  fermentation  is  arrested 
at  an  earlier  stage,  and  therefore  less  alcohol 
is  contained  in  the  product.  We  think  that 
such  liquor  is  *beer*  within  the.  statutory  defi- 
nition, but,  whether  so  or  not,  it  is  unques- 
tionably a  malt  liquor.  ...  The  legisla- 
ture may  define  a  term  as  it  sees  fit,  and 
while  it  cannot,  of  course,  by  statute  make  an 
intoxicating  liquor  out  of  a  beverage  which 
is  not  in  fact  intoxicating,  it  can  extend  the 
prohibition  of  the  statute  to  beverages  which 
are  not  in  fact  intoxicating.  .  .  .  Having 
prohibited  the  sale  of  beer  and  malt  liquor, 
it  becomes  wholly  immaterial  whether  the 
particular  liquor  in  question,  coming  within 
the  description  of  these  tei*ms,  is  an  intoxi- 
cating liquor  in  fact,  and  we  need  not  there- 
fore refer  further  to  the  point  strongly 
pressed  in  argument  that  other  beverages 
which  are  not  malt  liquor,  and  are  not  beer 
within  the  meaning  of  the  terms  as  used  in 
the  statute,  in  fact  contain  alcohol  in  even 
jBjreater  proportionate  quantities  than  were 
found  by  analysis  in  the  samples  of  Justus 
beer  described  by  the  expert  w^itnesses." 

In  the  case  of  Ex  p.  Lockman,  18  Idaho  465, 
110  Pac.  253,  46  L.R.A.(N.S.)  759,  the  court 
said:  "The  legislature  in  the  enactment  of 
this  law  evidently  had  in  mind  a  twofold 
object:  First,  that  of  discouraging  and  as  far 


as  possible  preventing  intoxication,  and  in- 
temperance in  the  use  of  intoxicants;  second, 
and  equally  important,  that  of  protecting  and 
preventing  the  boys  and  young  men  of  the 
state  from  acquiring  a  taste  for  intoxicants 
and  the  habit  of  indulging  in  drinks  and  bev- 
erages that  contain  the  intoxicating  element. 
The  legislature  likewise  recognized  the  fact 
that  vinous,  malt  and  fermented  liquors  all 
contain,  to  some  extent,  the  element  of  alco- 
hol, although  it  may  not  be  to  such  a  degree 
as  will  produce  intoxication.  They  therefore 
concluded  when  writing  this  statute  defining 
the  words  'intoxicating  liquors'  to  declare  as 
a  matter  of  law  that  all  'spirituous,  vinous, 
malt  and  fermented  liquors'  are  intoxicating, 
irrespective  of  the  amount  of  alcohol  they 
may  contain  and  whetlier  or  not  the  particu- 
lar kind  will  in  fact  produce  intoxication." 
In  Luther  v.  State,  83  Neb.  455,  120  N.  W. 
125,  20  L.R.A.(N.S.)  1146,  there  was  involved 
a  statute  (Ck)mp.  St.  1907,  ch.  50)  one  section 
of  which  provided  that  any  person  who  should 
"sell,  or  give  away,  upon  any  pretext,  malt, 
spirituous,  or  vinous  liquors,  or  any  intoxi- 
cating drinks,"  without  having  first  complied 
with  the  provisions  of  the  act,  and  obtained 
a  license,  should  be  deemed  guilty  of  a  mis- 
demeanor and  punished  as  prescribed  in  the 
section.  Another,  section  rendered  it  unlawful 
for  any  person  to  keep  for  the  purpose  of 
sale  without  license  "any  malt,  spirituous,  or 
vinous  liquors,"  etc.  Thereunder,  it  was  held 
that  the  sale  of  malt  beverages  or  liquors 
was  prohibited  regardless  of  whether  they 
were  intoxicating.  The  court  said:  "It  is 
contended  by  counsel  for  plaintiff  in  error 
that  it  was  the  legislative  intent  to  suppress 
the  sale  of  intoxicating  liquors,  and  that,  al- 
though the  term  'malt  liquors'  is  used  in  the 
act,  yet  it  was  not  the  purpose  to  prevent  the 
sale  of  malt  liquors  or  liquids,  imless  they 
contained  a  sufiJeient  quantity  of  alcohol  to 
produce  intoxication;  or,  stated  differently, 
that  the  language  used  in  sections  11  and  20 
must  be  construed  to  mean  as  if  it  read  'in- 
toxicating malt  liquor.'  I  cannot  read  the 
statute  in  that  Light.  As  well  might  we  apply 
the  adjective  to  the  words  'spirituous'  and 
'vinous.'  It  is  my  opinion  that  the  legisla- 
ture realized  and  appreciated  the  fact  that 
malt,  spirituous  and  vinous  liquors  are  equal- 
ly largely  used  as  a  beverage,  and  are  alike 
injurious  to  the  consumer,  if  not  by  producing 
immediate  intoxication  when  taken  in  small 
quantities,  by  producing  the  sanae  effect  when 
more  is  taken,  and  at  the  same  time  creating 
an  abormal  a^ppetite  which  leads  to  dissi- 
pation and  inebriety.  At  any  rate,  the  law 
prohibits  the  sale  of  'malt  liquors'  without  a 
license,  and  we  must  obey  its  plain  mandate. 
Alcoholic  beverages  are  under  the  ban  of  the 
law  in  some  form  or  other  in  mo^t  civilized 
countries.    They  are  known  to  be  the  cause  of 
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crime,  destitution  and  pauperism.  Malt  liq- 
uors used  as  beverages  are  known  to  contain 
that  destructive  ingredient.  It  was  proved 
upon  the  trial  of  this  case  that  the  beverage 
kept  and  sold  by  plaintiff  in  error  contained 
it.  Tlie  liquor  sold  by  him  was  simply  an 
effort  to  evade  the  law.  The  title  of  the  act 
is  'An  act  to  regulate  the  license  and  sale 
of  malt,  spirituous,  and  vinous  liquors/  etc. 
The  whole  act  is  built  upon  that  title.  Malt 
liquoi's  are  as  much  within  both  the  letter 
and  spirit  of  the  law  as  either  of  the  other 
classes  named.  To  say  that  the  legislature 
intended  to  provide  for  the  regulation  and 
license  of  intoxicating  malt  liquors  would 
require  the  same  word  to  be  used  as  defining 
the  other  classes,  and  would  be  legislating 
and  reading  into  the  statute  a  word  which 
the  legislature  clearly  intended  should  not 
be  there.  This  is  not  the  province  of  the 
■courts." 

In  Com.  v.  Goodwin,  109  Va.  828,  64  S.  E. 
64,  it  appeared  that  a  statute  (Act  1908,  pp. 
275-87,  c.  189,  §  23i,  28)  regulating  the 
sale  and  manufacture  of  malt  beverages,  de- 
fined "malt  beverage"  to  be  a  nonintoxicating 
liquor,  and  provided  that  the  act  should  not 
affect  municipal  charter  provisions  touching 
the  granting  of  licenses.  It  was  held  that 
while  "malt  beverage"  was  defined  as  a  non- 
intoxicating  liquor  in  the  statute,  it  wns  a 
malt  liquor  within  the  meaning  of  thi>  term 
'*malt  liquors"  as  used  in  a  provision  of  a 
city  charter  requiring  a  license  for  the  sale 
of  such  liquors,  as  it  was  well  settled  that  the 
general  term  ''malt  liquors"  included  both 
intoxicating  and  nonintoxicating  malt  liquors. 

In  State  v.  Frederickson,  101  Me.  37,  8 
Ann.  Cas.  48,  03  Atl.  535,  115  Am.  St. 
Rep.  295,  6  L.R.A.(N.S.)  186,  it  was 
held  that  a  statute  (R.  S.  ch.  29,  §  40) 
providing  that  "wine,  ale,  porter,  strong  beer, 
lager  beer  or  other  malt  liquors  and  cider 
when  kept  and  deposited  with  intent  to  sell 
the  same  for  tippling  purposes,  or  as  a  bever- 
age, as  well  as  distilled  spirits,  are  declared 
intoxicating  within  the  meaning  of  this  chap- 
ter," declared  the  liquors  enumerated  therein 
to  be  intoxicating  as  a  matter  of  law.  The 
court  held  that  the  statute  was  also  intended 
to  include  unfermented  and  nonintoxicating 
cider,  on  the  ground  that  as  that  liquor  came 
within  the  scope  of  the  forbidden  enumera- 
tion, its  intoxicating  character  had  been  fixed 
by  law,  and  its  nonintoxicating  character,  as 
a  matter  of  fact,  became  entirely  immaterial 
witli  respect  to  the  application  of  the  statute. 
To  the  same  effect  see  Com.  v.  Dean,  14  Gray 
(Mass.)  99.  In  State  v.  Spaulding,  61  Vt. 
509,  17  Atl.  844,  the  court  said :  "It  is  further 
contended  that  the  sale  of  cider  was  not  pro- 
hibited at  the  places  specified  in  R.  L.  s.  3800, 
unless  the  cider  proved  to  be  intoxicating. 
The  first  paragraph  of  that  section  contains 


the  general  clause  of  prohibition  but  does  not 
name  cider.  In  the  fifth  paragraph  is  this 
provision:  'Nothing  in  this  chapter  shall  pre* 
vent  .  •  •  the  manufacture,  sale  or  use  of 
cider,  .  .  .  nor  the  manufacture  by  any 
one  for  his  own  use  of  fermented  liquors.' 
Then  follows  the  sixth  paragraph,  .  . 
'But  no  person  shall  sell  or  furnish  cider 
.  .  .  at  or  in  a  victualing  house,  tavern, 
grocery,  shop,  cellar,  or  other  place  of  public 
resort.'  The  only  prohibition  as  to  cider  is 
at  the  places  specified  in  the  sixth  paragraph, 
but  not  there  or  anywhere  in  the  statute  is 
there  any  word  qualifying  the  kind  of  cider 
prohibited  at  such  places.  The  term  used  is 
cider.  It  is  said  that  the  juice  of  apples  is 
not  cider  until  it  is  fermented.  This  is 
perhaps  technically  correct,  but  not  in  popu- 
lar understanding.  The  apple  juice  when  it 
comes  from  the  cider  press  is  inunediately 
and  universally  called  cider  by  the  people 
generally.  The  term  should  be  construed  ac- 
cording to  such  universal  use  and  under- 
standing. Presumably  no  class  of  men  un- 
derstand better  the  difference  between  sweet 
and  sour  or  new  and  old  cider  than  our 
legislators,  because  they  are  mostly  farmers 
who  make  the  cider,  and  those  who  are  not, 
living  as  they  do  in  this  cider-producing 
state,  could  hardly  claim  ignorance  on  so 
familiar  a  subject;  yet  in  their  prohibitory 
enactment  they  ignore  all  distinction,  and 
simply  say  cider.  The  prohibition  is  limited 
to  certain  specific  places,  and  such  as  indi- 
cate an  intent  only  to  prevent  cider -selling 
places,  and  drinking  at  public  resorts,  not  to 
interfere  with  the  manufacturer  who  does 
not  make  his  establishment  a  public  resort 
for  drinking  purposes  like  the  saloon.  It  is 
well  known  also  that  the  fermentation  of 
cider,  and  the  change  from  sweet  to  sour,  so 
as  to  become  more  or  less  alcoholic,  greatly 
varies,  sometimes  being  very  rapid,  at  other 
times  very  slow.  It  would  be  practically  im- 
possible to  prove  whether  a  particular  mug 
of  cider  that  had  been  drunk  was  intoxicating, 
and  to  require  it  would,  therefore,  render  the 
statute  nugatory.  In  view  of  all  these  facts, 
we  think  it  would  more  likely  be  carrying 
out  the  legislative  intent  to  construe  the  en- 
actment according  to  its  plain  and  common 
meaning,  rather  than  to  interpolate  quali- 
fying terms  and  hold  that  the  legislature 
meant  something  different  from  what  it  said. 
We  therefore  hold  that  the  prohibition  as  to 
the  places  named  is  absolute,  regardless  of 
the  stage  of  fermentation  or  the  intoxicating 
quality  of  the  cider." 

In  Oklahoma,  a  statute  (Snyder's  Comp. 
Laws  1909,  §  4180)  provides  in  part  as 
follows :  "It  shall  be  unlawful  for  any  person, 
individual  or  corporate,  to  manufacture,  sell, 
barter,  give  away,  or  otherwise  furnish,  ex- 
cept as  in  this  act  provided,  any  spirituous. 
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vinous,   fermented   or   malt  liquors,   or   any 
imitation  tliereof  or  substitute  therefor;   or 
to  manufacture,  sell,  barter,  give  away,  or 
otherwise  furnish  any  liquors  or  compounds 
of  any  kind  or  description  whatsoever  wheth- 
er medicated  or  not,  which  contain  as  much 
as  one-half  of  one   per   centum   of   alcohol, 
measured  by  volume,   and  which  is  capable 
of  being  used  as  a  beverage,  except  prepara- 
tions compounded  by  any   licensed  pharma- 
cist, the  sale  of  which  would  not  subject  him 
to  the  payment  of  the  special  tax  required 
by  tlie  laws  of  the  United  States,"  etc.    That 
statute  has  been  held  to  apply  to  nonintox- 
icating   liquors,   and  the  provision   fixing  a 
maximum  of  one-half  of  one  per  cent  of  alco- 
hol has  been  held  not  to  qualify  the  previous 
provision     relating    to     spirituous,     vinous, 
fermented  or  malt  liquors.    Moss  v.  State,  4 
Okla.  Crim.  247,  111  Pac.  950;  Etter  v.  State, 
4  Okla.  Crim.  230,  111  Pac.  967;  Childers  v. 
8tate,    4    Okla.    Crim.    237,    111    Pac.    968; 
Ligbtle  V.  State,  6  Okla.  Crim.  259,  114  Pac. 
273.     But  in  the  case  of  Ex  p.  Hunnicutt,  7 
Okla.  Crim.  213,  123  Pac.  179,  it  was  held 
that    an    indictment    or    information    which 
merely  charged  a  defendant  with  unlawfully 
handling  a  substitute  for  or  an  imitation  of 
prohibited  liquors  did  not  charge  an  offense. 
The  court  said  that  the  indictment  must  go 
further  and  allege  that  the  substitute  or  imi- 
tation contained  one-half  of  one  per  cent  of 
alduhol,   measured   by   volume,   as   the   court 
was  of  the  opinion  that  the  words  "which 
contain  as  much  as  one-half  of  one  per  centum 
of    alcohol,    measured   by    volume,"   were    a 
limitation  on  and  gave  a  fixed  and  definite 
legal  meaning  to  the  words  "limitation"  and 
**suliatitut«,"  and  that  it  was  the  presence  of 
one-half   of   one   per   cent  of   alcohol   which 
made  such  substitute  and  imitation  unlawful. 
To  the  same  effect  see  Wortman  v.  State,  9 
Okla.  Crim.  440,  132  Pac.  358. 

In  State  v.  Ely,  22  S.  D.  487,  118  N.  W.  687, 
the  defendant  was  convicted  of  having  sold 
"brewed,  malt,  fermented  and  intoxicating  liq- 
ours"  without  a  license  in  violation  of  the 
statute.  The  court  held  that  the  omission  of 
any  provision  in  the  law  defining  intoxicating 
liquors  was  intended  to  relieve  the  state  in 
prosecutions  under  the  law  from  the  necessity 
of  proving  that  either  of  the  classes  of  liquors 
mentioned  would  produce  intoxication. 

In  State  v.  Lebrecque  (N.  H.)  97  Atl.  747, 
the  statute  under  consideration  (Laws  1903, 
c.  122,  §  5,  as  amended  by  Laws  1911,  c.  193, 
§  1)  forbade  the  sale  or  keeping  for  sale  of 
spirituous  or  distilled  liquors,  rectified  spir- 
its, vinous,  fermented,  brewed  or  malt  liquors, 
and  wines,  and  any  beverage  by  whatever 
name  called,  containing  more  than  one  per 
cent  of  alcoliol  by  volume  at  sixty  degrees 
Fahrenheit.  It  was  held  that  the  sale  of 
beer,  which  it  was  agreed  was  a  fermented 
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liquor  containing  but  .55  of  one  per  cent  of 
alcohol  at  the  required  temperature,  which 
amount  of  alcohol  was  so  small  that  the  beer 
was  not  intoxicating,  was  included  in  the 
statutory  prohibition. 

In  Com.  V.  Brelsford,  161  Mass.  61,  36  N.  E. 
677,  it  was  held  that  the  sale  of  "dandelion 
beer,"  a  beverage  containing  more  than  one 
per  cent  of  alcohol,  was  in  violation  of  the 
statute  (St.  1888,  c.  219)  providing  that  "any 
beverage  containing  more  than  one  per  cent 
of  alcohol,  by  volume,"  etc.,  should  be  deemed 
to  be  intoxicating  liquor. 

The  Arkansas  statute  (Mansf.  Dig.  §  4507) 
provides  that  it  shall  be  unlawful  "to  sell 
alcohol  or  any  spirituous,  ardent,  vinous, 
malt  or  fermented  liquors  in  this  state,  or 
any  compound  or  prepai'ation  thereof,  com- 
monly called  tonics,  bitters  or  medicated  liq- 
uoi^,  or  intoxicating  spirits  of  any  character 
which  are  used  and  drank  as  a  beverage  in 
any  quantity  or  for  any  purpose  whatever, 
without  first  procuring  a  license  from  the 
county  court  of  the  county  in  which  such 
sale  is  to  be  made  authorizing  such  person  to 
exercise  such  privilege."  It  has  been  held, 
under  that  statute,  that  the  sale  without  a 
license  of  any  compound  containing  the  liq- 
uors enumerated  is  unlawful,  whether  the 
compound  is  intoxicating  or  not.  Bond  v. 
State,  66  Ark.  444,  19  S.  W.  1062;  Bradshaw 
'  V.  State,  76  Ark.  562,  89  S.  W.  1051.  And  see 
Seibert  v.  State,  121  Ark.  258,  180  S,  W.  990. 

Section  21  of  the  California  statute  (St. 
1911,  p.  599)  prohibiting  the  sale  of  intoxi- 
cating liquors  in  no  license  territory,  provides 
that  the  term  "alcoholic  liquors"  as  used  in 
the  act  shall  include  "spirituous,  vinous  and 
malt  liquors,  and  any  other  liquor  or  mixture 
of  liquors  which  contain  one  per  cent  by  vol- 
ume, or  more,  of  alcohol  and  which  is  not  so 
mixed  with  other  drugs  as  to  prevent  its  use 
as  a  beverage."  It  has  been  held  that  it  was 
not  the  intention  of  the  legislature  to  make 
it  unlawful  for  one  to  engage  in  the  business 
of  selling  nonintoxicating  malt  liquors,  where 
they  contain  a  less  quantity  of  alcohol  than- 
that  specified  in  the  statute.  People  v.  Strlck- 
ler,  25  Cal.  App.  60,  142  Pac.  1121. 

In  Marks  v.  State,  159  Ala.  71,  48  So.  864, 
133  Am.  St.  Rep.  20,  the  defendant  was  con- 
victed, under  a  statute  (Gen.  Acts  Sp.  Sess. 
1907,  pp.  71-76)  prohibiting  the  sale  of  "any 
alcoholic,  spirituous,  vinous  or  malt  liquors, 
intoxicating  bitters  or  beverages  or  other  liq- 
uors or  beverages  by  whatsoever  name  called, 
which  if  drunk  to  excess  will  produce  intoxi- 
cation," of  having  sold  a  bottle  of  a  beverage 
known  as  "mead,"  a  beverage  sometimes  called 
"metheglin,"  made  of  water  and  honey.  The 
state  introduced  in  proof  a  chemical  analysis 
of  another  bottle  of  the  beverage  known  as 
"mead,"  and  some  evidence  tending  to  show 
it  was  a  malt  and  intoxicating  liquor;  while 
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the  defendant's  evidence  tended  to  show  that 
It  was  not  an  intoxicating  or  malt  liquor.  It 
was  conceded,  however,  that  it  contained  mal- 
tose and  alcohol;  but  it  was  contended  by  the 
defendant  that  it  did  not  contain  either  in 
such  quantities,  or  in  such  form,  or  under 
such  conditions  as  to  come  within  the  mean- 
ing of  the  statute.  The  court  said:  *'Thi8 
court  does  not  judicially  know  that  mead  or 
metheglin  is  an  alcoholic,  spirituous,  vinous, 
malt,  or  intoxicating  liquor  or  beverage,  or 
that,  if  it  is  drunk  to  excess,  it  will  produce 
intoxication.  Nor  do  we  think  that  the  fact 
that  it  contains  1.46  per  cent  of  alcohol  by 
weight,  and  1.88  per  cent  by  volume,  and 
1.20  per  cent  by  maltose,  making  about  2^ 
teaspoonfuls  of  alcohol  to  the  pint,  makes  it 
as  a  matter  of  law  within  the  inhibition  of 
the  statute.  We  are  therefore  clearly  of  the 
opinion  that  it  was  a  question  for  the  jury, 
under  the  evidence,  to  say  whether  or  not 
mead  was  alcoholic,  spirituous,  vinous,  malt 
or  intoxicating,  or  whether  it  was  a  liquor  or 
beverage  which,  if  drunk  to  excess,  will  pro- 
duce intoxication.  In  other  words,  was  the 
liquor  or  beverage  sold  within  the  inhibition' 
of  the  statute?  That  was  clearly  a  question 
of  fact  under  the  evidence,  and  not  one  of 
law.  If  the  statute  had  prohibited  the  sale 
of  mead,  or  declared  that  it  was  an  alcoholic, 
spirituous,  vinous,  malt,  or  intoxicating  liquor 
or  beverage,  or  if  the  court  judicially  knew 
that  it  was  within  any  one  of  these  classes, 
then  under  the  evidence  in  this  case  the  court 
could  probably  have  given  the  affirmative 
charge;  but  it  clearly  appears  that,  if  mead 
is  within  the  inhibition  of  the  statute,  it  is 
clearly  under  the  last  clause  of  the  first 
section  of  the  statute,  which  inhibits  the 
sale,  etc.,  of  'other  liquors  or  beverages  by 
whatsoever  name  called,  which  if  drunk  to 
excess  will  produce  intoxication,'  and  the 
evidence  was  in  dispute  as  to  whether  or  not 
it  would  produce  intoxication,  if  drunk  to 
excess.  One  witness,  shown  to  be  a  highly 
educated  physician,  testified  in  substance 
that  a  man's  stomach  would  not  contain 
enough  of  the  beverage  to  produce  intoxica- 
tion; that  enough  might  be  taken  in  the 
stomach  to  produce  a  thrill,  but  nothing 
more.  Another  witness  testified  that  he  had 
drunk  a  great  deal  of  mead — as  much  as 
four  bottles  in  a  hour — and  that  it  would 
not  intoxicate.  True,  there  was  some  evi- 
dence to  show  it  would  intoxicate  if  drunk 
to  excess,  and,  while  we  can  no  more  pass 
upon  the  weight  or  sufliciency  of  the  evidence 
than  could  the  trial  court,  yet  we  do  say 
there  was  ample  evidence  to  require  the 
submission  of  this  fact  to  the  jury.*' 

In  Feibelraan  v.  State,  130  Ala.  122,  30 
So.  384,  the  court  sustained  a  conviction  un- 
der a  statute  (act  1880-1,  p.  156)  prohibit- 
ing the  sale  of   spirituous,   vinous  or  malt 


liquors,  or  intoxicating  bitters  or  beverages 
within  certain  limits.  It  was  shown  on  the 
trial  that  he  had  sold  a  liquor  known  as 
^'hopjack,"  which  contained  from  one  and 
three-quarters  to  two  per  cent  alcohol,  which 
was  produced  by  the  fermentation  of  malted 
barley  and  diluted  with  water,  and  was  there- 
fore a  malt  liquor,  but  which  was  not  capa- 
ble of  producing  intoxication. 

The  Canada  Temperance  Act  (Rev.  Stat. 
Can.  1906,  ch.  152,  §  2  [a])  provides  that 
*'  'intoxicating  liquors'  include  every  spirit- 
uous or  malt  liquor,  and  every  wine,  and 
any  and  every  combination  of  liquors  or 
drinks  that  is  intoxicating,  and  any  mixed 
liquor  capable  of  being  used  as  a  beverage, 
any  part  of  which  is  spirituous  or  otherwise 
intoxicating."  Under  that  statute  it  has 
been  held  that  the  prohibition  of  the  legis- 
lature attaches  to  all  malt  liquors  and  that 
there  is  no  necessity  of  affirmative  proof  of 
the  intoxicating  character  of  a  liquor,  if  it 
appears  that  it  is  in  fact  a  malt  liquor. 
Rex  V.  Marsh,  39  N.  Bruns.  119,  15  Can. 
Crim.  Cas.  252.  And  see  Rex  v.  Kay,  39  N. 
Bruns.  129,  15  Can.  Crim.  Cas.  280.  But  in 
Collector  of  Revenue  v.  Demers,  22  Can. 
Crim.  Cas.  55,  13  Dominion  L.  Rep.  738,  it 
was  held  that  the  sale  of  a  kind  of  beer 
known  as  "temperance  beer,"  which  con- 
tained so  small  a  percentage  of  alcohol  that 
it  was  not  intoxicating,  did  not  fall  within 
tlie  liquors  mentioned  in  the  Quebec  License 
Law,  which  defined  "temperance  liquors"  as 
all  kinds  of  syrups  and  other  similar  liquids 
or  beverages,  simple  or  mixed  in  which  there 
was  no  intoxicating  principle. 

In  Brown  v.  State,  17  Ariz.  314,  152  Pac. 
578,  there  was  involved  a  provision  of  the 
state  constitution  which  forbade  the  sale  of 
any  ardent  spirits,  ale,  beer,  wine,  or  intoxi- 
cating liquors  of  any  kind.  It  was  held  that 
the  word  "beer"  was  used  in  its  broad,  com- 
prehensive, and  generic  meaning,  as  includ- 
ing all  malt  liquors,  whether  of  the  intoxi- 
cating or  non  intoxicating  kind.  And  so,  the 
sale  of  a  liquor  known  as  barette,  which  the 
evidence  showed  was  nonintoxicating,  and 
which  was  made  from  barley,  hops  and  wat«r, 
but  which  differed  principally  from  the 
higher  grades  of  malted  liquor  in  that  the 
process  of  fermentation  was  arrested  in  the 
earlier  stages,  in  order  to  keep  down  the 
percentage  of  alcohol,  was  held  to  be  within 
the  inhibition  of  the  statute,  as  being  a  fer- 
mented malt  liquor,  and  therefore  as  being 
beer  in  fact  and  in  truth,  regardless  of  the 
name  by  which  it  was  known  or  sold. 

Begu1atio7i  aa  Exchiiling  Nonintoxicating 

Liquor, 

In  some  jurisdictions  the  rule  is  that  a 
statute  regulating  the  manufacture  or  sale 
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of  alcoholic,  spirituous,  malt  or  vinous  liq- 
uors includes  only  liquors  which  may  or  will 
intoxicate,  and  that  the  inhibition  of  the 
statute  does  not  apply  to  the  case  of  non- 
intoxicating  beverages.  Butler  v.  State,  25 
Fla.  347,  6  So.  67 ;  Carroll  v.  Wright,  131  Ga. 
729,  63  S.  E.  261,  affirmed  133  Ga.  714,  66 
S.  R  905;  Roberts  v.  State,  4  Ga.  App.  207, 
60  S.  E.  1082;  Bowling  Green  v.  McMullen, 
134  Ky.  742,  122  S.  W.  823,  26  L.R.A.(N.S.) 
895;  Sizemore  v.  Com.  140  Ky.  338,  131  S. 
W.  37;  Bowling  Green  v.  Borrone  (Ky.)  122 
S.  W.  825;  Bowling  Green  v.  Higgins  (Ky.) 
122  S.  W.  826;  Bowling  Green  v.  Mclnteer 
(Ky.)  122  S.  W.  825;  Gourley  v.  Com.  140 
Ky.  221,  131  S.  W.  34,  48  L.R.A.(N.S.)  315; 
State  v.  Maroun,  128  La.  829,  55  So.  472; 
Shreveport  v.  Smith,  130  La.  126,  57  So. 
652;  Shreveport  v.  Smith,  130  La.  1132,  57 
So.  655;  Austin  v.  Shelton,  122  Tenn.  634, 
127  S.  W.  446;  Hardwick  v.  State,  55  Tex. 
Crim.  140,  114  S.  W.  832;  Ex  p.  Gray  (Tex.) 
83  S.  W.  828;  Reisenberg  v.  State  (Tex.)  84 
S.  W.  585.  And  see  the  reported  case.  See 
also  Flanders  v.  Com.  140  Ky.  38,  130  S.  W. 
809,  rehearing  denied  140  Ky.  659,  131  S. 
W.  495.  Compare  Eaves  v.  State,  113  Ga. 
749,  39  S.  E.  318. 

In  Gourley  v.  Com.  140  Ky.  221,  131  S. 
W.  34,  48  L.R.A.(N.S.)  315,  the  court  said: 
*'It  is  the  fact  that  the  liquor  or  beverage 
will  or  may  produce  intoxicatton  that  is  the 
final  standard  by  which  the  legalitv  or  ille- 
^jality  of  its  sale  is  to  be  tested.  It  is  the 
sale  of  liquor  that  will  or  may  intoxicate 
that  is  prohibited,  as  the  law  was  not  in- 
tended to,  and  does  not,  forbid  the  sale  of 
nonintoxicating  beverages.  It  is  however  to 
be  kept  in  mind  that  when  a  prosecution  is 
instituted  for  tlie  illegal  sale  of  spirituous, 
vinous  or  malt  liquors,  if  the  commonwealth 
can  show  the  liquor  sold  was  either  spirit- 
uous or  vinous  or  the  malt  liquor  generally 
known  as  common,  lager  or  bock  beer,  or  ale, 
by  whatever  name  called  by  the  manufac- 
turer or  vendor,  the  court  will  judicially 
presume  that  the  liquor  is  intuxicatins:;  and 
it  is  not  necessary  that  evidence  of  its  in- 
toxicating effect  should  be  introduced.  But 
if  the  liquor  shown  to  be  sold  is  not  spirit- 
uous or  vinous,  as  these  words  are  generally 
understood,  and  is  not  common,  lager  or 
l)ock  beer,  or  ale,  then  it  is  necessary  to  sus- 
tain a  conviction  that  there  should  be  some 
evidence  that  the  liquor  sold  will  produce 
intoxication,  and  the  question  becomes  one 
of  fact  for  the  jury."  And  in  Sizemore  v. 
Com.  140  Ky.  338,  181  S.  W.  37,  it  was 
said:  "This  section  only  forbids  the  sale, 
directly  or  indirectly,  of  spirituous,  vinous 
or  malt  liquors.  It  does  not  prohibit  or 
punish  the  sale  of  'any  beverage,  liquid  mix- 
ture or  decoction  of  any  kind  which  produces 
or  causes  intoxication.'     And  indictment  un- 


der it  should  charge  the  sale  of  spirituous, 
vinous  or  malt  liquors,  and  this  being  so 
the  accused  cannot  be  convicted,  unless  the 
evidence  shows  that  he  sold  either  directly 
or  indirectly  spirituous,  vinous  or  malt  liq- 
uors or  a  mixture  of  either  with  some  other 
beverages,  and  that  the  beverage  sold  was 
intoxicating  or  one  tliat  the  law  would  pre- 
sume was.  It  is  not,  however,  material  un- 
der what  name  the  manufacturer  or  ven- 
dor sells  these  liquors,  or  either  of  them, 
or  the  mixture  of  either  with  any  other 
beverage  or  by  what  name  they  are  called 
or  branded,  if  the  evidence  shows  that  the 
beverage  is  in  fact  one  of  these  liquors  or 
a  mixture  of  either  with  any  other  beverage 
and  is  intoxicating  or  one  that  the  law  would 
presume  was.  It  is  what  the  liquor  or  bev- 
erage is,  and  not  what  it  is  called,  that  fixes 
its  status.  As  the  liquor  or  beverage  the 
accused  sold  was  a  malt  liquor  or  beverage, 
the  indictment  waa  properly  returned  under 
section  2557,  and  the  accused,  if  it  had  shown 
that  the  'malt  mead'  was  intoxicating,  could 
have  been  convicted  for  an  offense  against 
that  section  imder  the  evidence  that  it  waa 
a  malt  liquor  or  beverage." 

In  State  v.  Maroun,  128  La.  829,  55  So. 
472,  the  statute  under  consideration  pur- 
ported to  define  the  meaning  of  the  term 
"grog  or  tippling  shop,"  as  used  in  the  stat- 
utes of  the  state,  amplifying  the  term  so  as 
to  Include  "any  shop  or  place  where  intoxi- 
cating, spirituous,  vinous  or  malt  liquors  are 
sold,"  etc.,  in  prohibition  districts.  It  was 
held  that  the  term  "malt  liquors"  did  not 
include  nonintoxicating  liquors;  that  as  the 
question  of  prohibiting  the  sale  of  intoxi- 
cating liquors  was  left  to  the  voters,  it  was 
not  to  be  assumed  that  it  was  the  intention 
of  the  legislature,  without  consulting  them, 
to  extend  the  local  prohibition  laws  to  the 
sale  of  nonintoxicating  malt  liquors.  In 
Shreveport  v.  Smith,  130  La.  126,  57  So. 
652,  there  was  involved  article  229  of  the 
Louisiana  constitution  which  provides  as  fol- 
lows: "No  political  corporation  shall  im- 
pose a  greater  license  tax  than  is  imposed 
by  the  general  assembly  for  state  purposes. 
This  restriction  shall  not  apply  to  dealers  in 
distilled,  alcoholic,  or  malt  liquors."  It  was 
contended  that  there  were  excepted  two 
classes  of  cases,  to  wit,  the  case  of  the  dealer 
in  distilled  and  alcoholic  liquors,  and  non- 
intoxicating malt  liquors,  and  the  case  of  the 
dealer  in  malt  liquor  that  was  not  intoxi- 
cating. But  the  court  held  that  in  framing 
the  provision  of  the  constitution,  it  was  the 
intention  that  it  should  apply  to  distilled, 
alcoholic  and  malt  liquors  which  were,  or 
might  be,  used  as  beverages,  and  which  were 
intoxicating;  and  that  it  was  not  intended 
to  apply  to  malt  liquors,  or  any  other  liq- 
uors, which  were  not  so  used  and  were  not 
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intoxicating.     See  to  the  same  eft'ect  Sbreve- 
port  V.  Smith,  130  La.  132,  57  So.  653. 

In  Bowling  Green  v.  McMullen,  134  Ky. 
742,  122  S.  W.  823,  2C  L.R.A.(N.S.)  895,  it 
appeared  that  "next-to-beer,"  as  sold  by  the 
defendant,  was  a  nonintoxicating  malt  liq- 
uor, and  would  not  intoxicate  in  the  largest 
quantities  in  which  it  might  be  imbibed. 
Under  the  statute  (Ky.  St.  §  2557,  Kusseirs 
St.  §  3635)  prohibiting  the  sale  of  spirit- 
uous, vinous  or  malt  liquors  in  local  option 
districts,  it  was  held  that  the  sale  of  "next- 
to-beer"  was  not  unlawful.  The  court  said: 
"We  are  to  interpret  and  determine  what  is 
the  meaning,  scope  and  purpose  of  these 
words,  'spirituous,  vinous  and  malt  liquors* 
as  found  and  used  for  so  long  in  our  stat- 
utes. Does  it  mean  that  these  liquids  may 
not  be  legally  vended  in  prohibited  locali- 
ties, whether  they  contain  or  have  in  their 
makeup  a  sufficient  quantity  of  alcohol  to 
cause  the  drinker,  in  the  largest  quantity  in 
which  it  may  or  might  be  imbibed,  to  become 
intoxicated?  Or  was  it  the  intent,  purpose 
and  scope  of  this  legislation,  by  the  use  of 
these  common  and  general  terms  therein,  to 
prohibit  the  sale  of  intoxicants,  and  not 
drinks,  whatever  they  may  contain,  that  will 
not  intoxicate,  such  as  it  is  agreed  that  the 
defendants  sold  or  are  charged  with  selling, 
and  admit  the^  did  sell,  in  these  prosecu- 
tions? It  seems  clear  tiiat  in  the  Mitchell 
Case,  [300  Ky.  602,  51  S.  W.  17,  21  Ky.  L. 
Rep.  222]  ...  it  was  regarded  as  essen- 
tial, in  order  to  convict  for  a  violation  of 
the  law  for  selling  liquor  in  local  option  ter- 
ritory, that  the  liquid  sold  should  be  an  in- 
toxicant. Two  defenses  were  made  by  de- 
fendant— one,  that  Jamaica  ginger  was  not 
what  is  known  as  a  'spirituous  liquor,'  and 
the  other  that  it  was  not  intoxicating;  and 
under  tlie  evidence  the  jury  found  that  it 
w^as  a  spirituous  liquor,  and  that  it  was  an 
intoxicant,  and  upon  appeal  the  case  was 
affirmed.  And  if  such  is  the  required  rule 
as  to  what  may  be  termed  spirituous  liquor, 
would  not  the  same  rule  and  construction 
apply  to  a  sale  of  malt  liquor,  to  wit,  that 
it  must  be  shown,  upon  a  plea  of  not  guilty, 
that  the  liquor  was  a  malt  liquor  and  that, 
as  such,  it  was  intoxicating?  And  in  the  two 
cases  cited  in  which  the  court  construed  the 
act  of  1898,  now  section  2557a,  Ky.  St.,  it 
was  certainly  held  that  the  enactment  of 
that  law  did  not  in  any  wise  repeal  or  affect 
section  2557,  but  that  it  was  an  amendment 
to  said  last-named  section,  intended  to  en- 
large its  scope,  so  as  to  embrace  or  include 
all  other  intoxicants  not  falling  under  the 
inhibition  of  section  2557,  such  as  the  court 
said  it  was  difficult  and  often  impossible  to 
find  out  the  ingredients  contained  in  the 
liquid.  As  intimated  in  the  Anderson  Case, 
[13  Bush  485]    .    .    .    ,    there  is  grave  ques- 


tion as  to  the  power  of  the  legislature  to 
enact  a  law  prohibiting  the  sale  of  liquids 
that  are  not  intoxicants,  and  not  in  their 
makeup  detrimental  to  health  or  the  peace 
or  good  weal  of  society,  although  they  may 
contain  malt  or  spirituous  or  vinous  liquors. 
The  legislature,  when  framing  the  Cammack 
law,  put  this  construction  upon  these  words 
'spirituous,  vinous  or  malt  liquors,'  as  found 
in  the  law,  by  using  in  reference  thereto  the 
words  'spirituous,  vinous,  malt,  or  other  in- 
toxicating liquors,'  meaning  plainly  that  the 
inhibition  was  to  cover  and  include  all  in- 
toxicating drinks.    If  not,  why  use  the  words 
'or  other  intoxicating  liquors  f    So,  while  the 
question  here  presented  has  not  been  consid- 
ered by  our  highest  court  in  its  present  form, 
we  have  both  judicial   and  legislative  sanc- 
tion which  clearly  indicate  that  these  words, 
as  found  in  section  2557,  were  intended  to 
prohibit  the  use  of  intoxicants,  and  as  spir- 
ituous,  vinous   and   malt   liquors   are   as   a 
general   rule   intoxicants,   these  terms   were 
used  in  the  several  statutes  and  the  consti- 
tution as  a  name  to  designate  intoxicating 
liquors;  and  when  in  1898  it  was  found  that 
other    intoxicants    were    being    sold    which 
could  not  be  shown  or  proven  to  be  either 
spirituous,  vinous  or  malt  liquors,  the  legal 
horizon  was  enlarged  by  the  act  of  that  year, 
which  provides  a  penalty  for  vending  intoxi- 
cants whose  makeup  was  unknown  or  shown 
to  be  other  than  the  intoxicants  already  pro- 
hibited   under   section   2557.     In   construing 
statutes,    the   cardinal    rule   is   to   ascertain 
the  legislative  intent,  and,  when  it  is  ascer- 
tained, it  controls,  and  in  all  cases  the  mere 
letter  must  yield  to  the  spirit  of  the  enact- 
ment.    As   is  said   in  the  Bible,   'the  letter 
killeth,  but   the   spirit  makcth  alive.'     Cer- 
tainly the  purpose  of  the  lawmakers  in  en- 
acting the  local  option  law  was  to  prohibit 
and  prevent  the  evils  of  intemperance  caused 
and    coming    from    the   use    of    intoxicating 
liquors   as   a   beverage.     This   being,   as   we 
view  it,  the  correct  construction  or  exposi- 
tion of  what  is  meant  and  included  in  and 
by  the  words  'spirituous,  vinous  or  malt  liq- 
uors,' as  used  in  section  2557,  Ky.  St.,  and 
it  being  agreed  that  the  defendants  did  not 
sell    liquors   that   would   or   will    intoxicate, 
the  cases  against  them  will  be  dismissed.' " 
In  Austin  v.  Shelton,  122  Tenn.  634,  127 
S.  W.  4i6,  there  was  under  consideration  a 
statute    (Acts    1909,    ch.    479)     imposing    a 
privilege   tax    on    liquor    dealers,   which   de* 
lined   who   were   liquor   dealers   as   follows: 
"Liquor  dealers  arc  defined  as  every  person, 
company,  or  firm  selling  spirituous,  vinous, 
or  malt  liquors,  beer  or  ale,  or  intoxicating 
bitters,    or    any    medicated    or    adulterated 
cider,  or  any  social  club  or  association,  in- 
corporated or  otherwise,  which  handles  such 
liquors  for  sale.     The  procuring  of  United 
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States  revenue  license  to  wholesale  or  retail 
dealers  shall    be   taken    as   prima   facie   evi- 
dence that  the  parties  are  in  the  wholesale 
or  retail  liquor  business,  and  are  subject  to 
state    and    count    tuxes,    unless    established 
by  proof  that  they  are  not  so  engaged."    The 
court  said:     "The  question  here  presented  is 
Avhether  one  engaged  in  the  sale  of  beverages 
containing   a   small   per   cent   of   alcohol,   in 
this  case  less  than  two  per  cent,  but  which 
are  unquestionably  nonintoxicating,  is  a  liq- 
uor  dealer  within  the  meaning  of   the  law, 
imposing  a  privilege  tax   upon   liquor  deal- 
ers, or,  in  other  words,  whether  a  beverage 
or  liquid  which  contains  a  small  percentage 
of   alcohol,  but  nonintoxicating,   is  a   liquor 
in  the  sense  of  that  law.    .    .    .    The  statute 
declares  'that  every  person,  company  or  firm, 
selling    spirituous,    vinous,    or   mait   liquors, 
beer  or  ale,  or  intoxicating  bitters,  or  any 
medicated  or  adulterated  cider,  or  any  social 
club   or    association,    incorporated    or   other- 
wise,   which    handles    such   liquors    for   sale, 
is   a  liquor  dealer.'     The  terms   'spirituous, 
vinous  or  malt  liquors'   (the  latter  including 
beer  or  ale),  interpreted  in  the  light  of  the 
previous    legislation   upon    this   subject   and 
its  accepted  meaning  and  construction,  clear- 
ly  mean   and   refer   to   intoxicating   liquors. 
This   is   evident   from   the  use   of   the  word 
'intoxicating'  in  referring  to  bitters,  and  the 
words  'medicated  or  adulterated'  in  referring 
to   cider.     It   is^  well   known   that  beverages 
which   are    intoxicating   are    sold   under   the 
name  of  'bitters'  and  'ciders,'  for  the  purpose 
of  evading  the  law,  and  the  use  of  the  words 
named  in  this  connection  is  intended  to  pre- 
\ent  such  evasion.     No  such  words  are  used 
in   referring  to  'spirituous,   vinous   or   malt 
liquors;'  the  general  assembly  assuming  that 
tliey  implied  that  the  beverages  so  described 
were    intoxicating,    because    the    w^ords    had 
been  for  years  used  in  that  sense.    This  sub- 
jection   closes    with    this:      'Provided,    that 
nothing  in  this  act  shall  authorize  or  legalize 
the  sale  of  liquors.'     This  proviso  is  not  to 
be  found  in  the  revenue  statutes  of  1903  and 
1007    (none  was  enacted  in   1905),  because, 
•when  they  were  passed,  intoxicating  liquors 
could  be  legally  sold  in  the  large  cities  of  the 
state,  and  therefore  this  proviso,  or  saving 
clause,  waa  not  necessary  or  proper.     When 
the   present   law   was   enacted,   January   13, 
1909,  there  could  be  no  legal   sales  in  any 
part   of  the   state.      Therefore  the  privilege 
tax    imposed,    and    here    involved,    was    laid 
upon  those  selling  intoxicating  liquors  solely 
for  the  purpose  of  aiding  the  enforcement  of 
that  statute,  which,  as  stated,  extended  only 
to    the    prohibition    of    intoxicating    liquors, 
which  is  clearer  from  the  fact  that  the  tax 
heretofore   was   graduated    according   to   the 
size  of  the  city  where  the  sale  was  lawfully 
made;    the  present   act   imposing   the   same 


amount  on  sales  made  at  any  place  within 
the   state.  While,   as  an  abstract 

proposition,  any  beverage  which  has  to  any 
extent,  however  small  the  percentage  may 
be,  spirituoas,  vinous,  or  malt,  comes  within 
the  letter  of  the  statute,  it  does  not  come 
within  its  intent  and  spirit,  and  to  extend 
it  would  be  judicial  legislation.  The  general 
assembly  could  impose  a  tax  upon  the  sale 
of  beverages  containing  any  percentage  of 
alcohol,  and  doubtless  such  an  act  would 
contribute  much  to  the  enforcement  of  the 
law  prohibit  ing  the  sale  of  intoxicating  liq- 
uors, by  preventing  evasions  under  the  color 
of  sales  of  nonintoxicants;  but  it  has  not 
done  80,  and  until  such  a  law  is  enacted  no 
tax  can  be  collected.  It  is  true  that  the 
procuring  of  a  United  States  revenue  license 
is  made  prima  facie  evidence  that  the  com- 
plainant was  engaged  in  the  retail  liquor 
business;  but  such  license  is  only  prima 
facie  evidence  of  the  fact,  and  the  tax  being 
imposed  only  upon  dealers  in  intoxicating 
liquors,  and  it  being  conceded  that  the  bev- 
erages sold  were  nonintoxicating,  the  prima 
facie  case  is  fully  met  and  overcome.  We 
conclude  that  the  statutes  of  this  state  re- 
stricting, prohibiting,  and  taxing  the  sale  of 
liquors  concern  only  intoxicating  liquors. 
We  do  not  hold  that  the  sale  of  any  par- 
ticular class  or  kind  of  beverage,  or  one 
containing  any  stated  per  cent  of  alcohol, 
can  be  sold  without  payment  of  the  privilege 
tax  in  question.  What  we  do  hoUl  is  that 
the  beverage  sold,  to  make  the  dealer  liable 
for  the  tax,  must  be  one  that  is  intoxicating. 
Wliether  it  is  or  is  not  intoxicating  is  a 
question  of  fact,  to  be  determined  upoiV  the 
proof  in  each  and  every  case  in  which  it 
arises,  just  as  if  the  sale  was  one  of  bitters, 
which  does  not  make  the  dealer  liable  unless 
the  bitters  are  intoxicating." 

In  Georgia,  it  has  been  held  that  the  gen- 
eral term  "malt  liquors,"  as  used  in  the  con- 
stitution (Art.  8,  §  3,  par.  1,  Civ.  Code 
1910,  §  C578),  the  prohibition  act  (Pen. 
Code  1910,  §  426),  and  the  "blind  tiger  act" 
(Civ.  Code  1910,  §  5335),  includes  only  such 
malt  liquors  as  are  intoxicating  in  their 
nature,  and  is  not  intended  to  include  non- 
intoxicating malt  liquors.  Carroll  v.  Wright, 
131  Ga.  729,  03  S.  E.  261,  affirmed  13.3  Gu. 
714,  66  S.  E.  905;  Roberts  v.  State,  4  Ga. 
App.  207,  60  S.  E.  1082.  And  see  the  re- 
ported  case.  Compare  Eaves  v.  State,  113 
Ga.  749,  39  S.  E.  318.  In  Stoner  v.  State. 
5  Ga.  App.  716,  63  S.  E.  602,  it  was  said 
that  while  the  expression  "malt"  liquors  in 
its  common  and  popular  usage  primarily  re- 
ferred to  such  liquors  as  lager  beer,  ale,  por- 
ter, and  stout,  judicially  known  to  be  in- 
toxicating beverages,  yet  there  were  other 
varieties  of  malt  liquors  which  were  not  in- 
toxicating; and  the  courts  were  not  willing 
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to  rule  that  all  malt  liquors  are  intoxicating. 
Accordingly  it  was  held  that  where  the  par- 
ticular kind  of  malt  liquor  was  not  alleged 
and  proved  to  be  one  of  the  well-known 
character  of  those  enumerated,  the  question 
of  its  intoxicating  nature,  and  therefore  of 
its  inclusion  within  the  statute,  must  be 
referred  to  the  jury,  to  be  determined  by  the 
evidence. 


POWIXSON  ET  All. 

V. 

TENNESSEE  EASTERN  EIXCTRIC 
COMPANY  ET  AI- 

Massachusetts  Supreme  Judicial  Court — Feb- 
ruary 27,  1915. 

220  Mass,  380;  107  N,  E.  997, 


Corporations  —  Inspection  of  Books  by 
Stockholders. 

Under  St.  1903,  c.  437,  §  30,  requiring  cor- 
porations to  keep  stock  and  transfer  books 
In  the  commonwealth  for  the  inspection  of  its 
stockholders,  and  giving  the  courts  jurisdic- 
tion, on  petition  of  a  stockholder,  to  order 
books,  etc.,  to  be  produced  for  his  inspection, 
a  holder  of  common  stock  of  a  corporation, 
whose  demand  for  an  inspection  of  its  books 
was  refused,  and  who  became  an  intervening 
party  to  a  petition  for  inspection  by  a  voting 
trustee,  is  entitled  to  inspection. 

[s1>e  note  at  end  of  this  case.] 

Same. 

lender  the  c<mimon  law,  the  right  of  a 
stockholder  to  inspect  the  books  of  a  corpora- 
tion was  a  (juaiified  and  not  an  absolute  right, 
but  under  St.  1903,  c.  437,  §  30,  entitling  a 
stockholder  to  inspect  stock  and  transfer 
hooks  and  records,  the  right,  though  narrower 
in  scope,  is  an  absolute  right. 

[See  note  at  end  of  this  case.] 

Same. 

The  fact  that  a  stockholder  and  voting  trus- 
tee of  a  corporation,  by  reason  of  prior  litiga- 
tion, desires  to  change  its  administration, 
and  petitioned  under  St.  1903,  c.  437,  §  30, 
for  an  examination  of  its  books  and  records 
with  that  object  in  view,  is  entirely  consistent 
with  an  honest  belief  that  a  change  in  man- 
agement and  policy  will  advance  the  interests 
of  the  corporation  and  his  own  rights  as  a 
stockholder. 

[See  note  at  end  of  this  case.] 

Same. 

Under  St.  1903,  c.  437,  §  30,  entitling  a 
stockholder,  on  petition  in  equity,  to  an  in- 
spection of  the  books  and  records  of  the  cor- 
poration, a  petitioner,  as  incidental  to  such 
right,  has  the  riglit  to  be  represented  by  at- 
torney and  the  riglit  to  make  written  mem- 


oranda or  copies  of  the  stock  and  transfer 
books. 

[See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
Suffolk  county:     Hammond,  Judge. 

Petition  for  inspection  of  books.  W.  V.  N. 
Powelson  and  Tennessee  Mutual  Develop- 
ment Company,  plaintiffs,  and  Tennessee 
Eastern  Electric  Company  et  al.,  defendants. 
Case  reported  for  determination  by  full 
bench.     The  facts  are  stated  in  the  opinion. 

Petition  granted.  < 

I 

John  L.  Hall  and  Stuart  C.  Rand  for 
plaintiffs. 

Qastony  Snow  d  Saltonatallf  Lawrence  A 
Ford  and  Roht.  H.  Holt  for  defendants. 

« 

[382]  De  Couroy,  J.—This  is  a  bill  in 
equity  under  §  30  of  the  business  corpora- 
tion law,  St.  1903,  c.  437,  seeking  an  inspec- 
tion of  the  stock  and  transfer  books  of  the 
defendant  corporation.  It  is  provided  in 
that  section  that  ''The  stock  and  transfer 
l>ookB  of  every  corporation,  which  shall  con- 
tain a  complete  list  of  all  stockholders,  their 
residences  and  the  amount  of  stock  held  by 
each,  shall  be  kept  at  an  office  of  the  corpo- 
ration in  this  Commonwealth  [383]  for  the 
inspection  of  its  stockholders."  Liability 
for  damage  caused  by  a  refusal  to  exhibit 
the  books,  etc.,  is  specified ;- and  the  section 
concludes  as  follows:  "The  Supreme  Judi- 
cial Court  or  the  Superior  Court  shall  have 
jurisdiction  in  equity,  upon  petition  of  a 
stockholder,  to  order  any  or  all  of  said 
copies,  books  or  records  to  be  exhibited  to 
him  and  to  such  other  stockholders  as  may 
become  parties  to  said  petition,  at  such  a 
place  and  time  as  may  be  designated  in  the 
order." 

The  preliminary  objection  that  Powelson, 
as  one  of  the  three  voting  trustees,  cannot 
exercise  the  rights  of  a  stockholder  under 
the  statute  need  not  be  considered.  It  is 
admitted  that  the  intervening  petitioner,  the 
Tennessee  Natural  Development  Company, 
was  the  owner  of  ten  shares  of  the  common 
stock  of  the  defendant  corporation,  that  it 
duly  made  a  demand  to  inspect  the  stock  and 
transfer  books  of  the  Electric  Company,  and 
that  the  demand  was  refused.  It  has  be- 
come a  party  to  the  suit  and  can  invoke  the 
statute.  Hereinafter  it  will  be  referred  to  as 
the  plaintiff. 

It  is  settled  that  the  common-law  right  of 
a  stockholder  to  inspect  the  books  of  a  cor- 
poration is  a  qualified  and  not  an  absolute 
right.  Vamey  v.  Baker,  104  Mass.  239,  10 
Ann.  Cas.  Osb,  80  N.  E.  524.  Where  the 
right  has  been  given  by  statute  it  has  been 
decided  in  many  jurisdictions  that  unless  the 
statute   imposes   restrictions   or   limitations, 
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the  right  is  absolute,  and  the  motive  or 
purpose  of  the  stockholder  in  seeking  to  ex- 
ercise it  is  not  the  proper  subject  of  judicial 
inquiry.  Foster  v.  Wliite,  86  Ala.  467,  6 
So,  88;  Hobbs  v.  Tom  Reed  Gold  Mines  Co. 
•64  Cal.  497,  129  Pac.  781,  43  L.R.A.(N.S.) 
1112;  Venner  v.  Chicago  City  R.  Co.  246  111. 
170,  20  Ann.  Cas.  607,  ©2  N.  E.  643,  138 
Am.  St.  Rep.  229 ;  White  v.  Manter,  109  Me. 
408,  84  Atl.  890,  42  L.R.A.(N.S.)  332;  Henry 
V.  Babcock,  etc.  Co.  196  N.  Y.  302,  89  N.  E. 
942,  134  Am.  St.  Rep.  835 ;  Cincinnati  Volks- 
blatt  Co.  V.  HoflFmeister,  62  Ohio  St.  189, 
oti  X.  E.  1033,  78  Am.  St.  Rep.  707,  48 
L.R.A.  732;  Kimball  v.  Dern,  39  Utah  181, 
Ann.  Cas.  1913E  106,  116  Pac.  28,  35  L.R.A. 
(X.S.)  134;  Holland  v.  Dixon,  37  Ch.  D. 
(Eng.)  669;  Davies  v.  Gas  Light,  etc.  Co. 
[1909]  1  Cli.  (Eng.)  708;  20  Ann.  Cas.  612, 
note;  Ann.  Cas.  1913E  173,  note. 

Tlie  scope  of  our  statute  is  narrower  than 
the  common-law  right  of  inspection,  as  it 
deals  only  with  the  records,  stock  and  trans- 
fer  books.  The  present  application  is  con- 
fined to  the  stock  and  transfer  books  and  is 
made  for  the  alleged  purpose  of  obtaining  a 
complete  list  of  the  stockholders  and  their 
residences.  The  right  of  a  stockholder  to 
obtain  this  information  has  been  recognized 
bv  the  Legislature  of  this  Commonwealth 
since  1858.  [384]  See  St.  1858,  c.  144;  Gen. 
Sts.  c.  68,  §  10;  Pub.  Sts.  c.  105,  §  21; 
R.  L.  c.  109,  §  32.  And  by  R.  L.  c.  110, 
§  51,  every  business  corporation,  excepting 
banks,  steam  and  street  railway  and  insur- 
ance companies,  was  required  to  make  and 
tile  annually  in  the  office  of  the  Secretary 
of  the  Commonwealth  a  certificate,  stating, 
among  other  things,  the  name  of  each  share- 
holder and  the  number  of  shares  standing 
in  his  name.  Such  certificates  were  consid- 
<^red  as  recorded,  and  were  kept  in  book  form 
convenient  for  reference.  See  1  Opinions  of 
the  Attorneys  General  278.  The  language 
ot  St.  1903,  c.  437,  §  30,  and  the  history  of 
the  legislation  on  the  subject  indicate  that 
the  stockholder's  right  to  know  the  names, 
addresses  and  extent  of  interest  of  his  asso- 
ciates in  the  common  enterprise,  who  with 
him  must  elect  directors  to  manage  the  busi- 
ness of  the  company,  is  an  absolute  right. 

As  we  construe  the  report,  however,  it  is 
not  necessary  to  decide  whether  a  stockholder 
is  entitled  to  the  relief  here  asked  for  re- 
gardless of  his  motive  or  purpose.  The 
single  justice,  after  hearing  the  -parties, 
ruled  that  the  plaintiff  should  have  the  right 
to  make  tlie  inspection  prayed  for.  It  is  rea- 
sonably to  be  inferred  that  he  was  satisfied 
that  the  plaintiff  was  acting  in  good  faith. 
The  fact,  if  it  is  a  fact,  that  Powelson,  by 
reason  of  previous  litigation,  desires  to 
change  the  administration  of  the  company, 
and  has  instituted  these  proceedings  with 
that  ill  view,  is  entirely  consistent  with  an 


honest  belief  that  a  change  in  management 
and  policy  will  advance  the  interests  of  the 
corporation  and  his  own  rights  as  a  stock- 
holder. Varney  v.  Baker,  194  Mass.  239,  10 
Ann.  Cas.  989,  80  N.  E.  624;  State  v.  Don- 
nell  Mfg.  Co.  129  Mo.  App.  206,  107  S.  W. 
1112;  Richardson  v.  Swift,  7  Houst.  (Del.) 
137,  30  Atl.  781;  Phoenix  Iron  Co.  v.  Com. 
113  Pa.  St.  563,  6  Atl.  75;  State  v.  Monida, 
etc.  Stage  Co.  110  Minn.  193,  200,  124  N.  W. 
971,  125  N.  W.  676. 

The  right  of  the  plaintiff  to  be  represented 
by  a  duly  authorized  attorney  as  incidental 
to  the  right  of  inspection  has  not  been  ques- 
tioned. See  White  v.  Manter,  109  Me.  408, 
84  Atl.  890,  42  L.R.A. (N.S.)  332;  Foster  v. 
White,  86  Ala.  467,  6  So.  88;  10  Cyc.  958, 
note.  And  the  ruling  of  the  single  justice 
authorizing  the  plaintiff  to  make  written 
memoranda  or  copies  of  the  stock  and  trans- 
fer books  is  in  accord  with  sound  reason  and 
authority.  People  v.  Consolidated  Nat.  Bank, 
105  App'.  Div.  409,  94  N.  Y.  S.  173;  Cincin- 
nati Volksblatt  Co.  v.  Hoffmeister,  [385] 
62  Ohio  St.  189,  56  N.  E.  1033,  78  Am.  St. 
Rep.  707,  48  L.R.A.  732;  State  v.  Bienville 
Oil  Works  Co.  28  La.  Ann.  204;  Henry  v. 
Babcock,  etc.  Co.  396  N.  Y.  302,  89  N.  E. 
942,  134  Am.  St.  Rep.  835;  State  v.  German 
Mut.  L.  Ins.  Co.  169  Mo.  App.  354,  162  S. 
W.  618;  Mutter  v.  Eastern,  etc.  R.  Co.  38 
Ch.  D.   (Eng.)  92. 

The  order  for  inspection  is  to  issue  as 
prayed  for.  The  details  as  to  time  and  man- 
ner will  be  designated  in  the  order  as  settled 
by  a  single  justice. 

Ordered  accordingly. 


NOTE. 

The  reported  case  holds  that  while  the 
common-law  right  of  a  stockholder  to  in- 
spect the  corporate  books  was  a  qualified  one, 
authorizing  a  judicial  scrutiny  of  the  mo- 
tives of  the  stockholder,  the  right  given  by 
the  statute  in  tliat  jurisdiction  to  inspect 
corporate  records  and  stock  and  transfer 
books  is  absolute.  An  order  for  inspection 
is  accordingly  issued  on  a  petition*  in  equit}"^ 
brought  under  the  statute.  The  question 
whether  the  right  of  a  stockholder  to  in- 
spect the  books  of  the  corporation  is  abso- 
lute or  qualified  is  discussed  iii  the  notes  to 
Varney  v.  Baker,  10  Ann.  Cas.  989;  Venner 
V.  Chicago  City  R.  Co.  20  Ann.  Cas.  607; 
and  Harkness  v.  Guthrie,  107  Am.  St.  Rep. 
664.  The  remedv  of  a  stockholder  to  enforce 
his  riglit  of  inspection  is  considered  in  the 
notes  to  Brown  v.  Crvstal  Ice  Co.  19  Ann. 
Cas.  308,  and  Harkness  v.  Guthrie,  supra. 
As  to  a  stockholder's  right  to  inspect  the 
books  of  a  national  bank  see  the  notes  to 
Harkne&s  v.  Guthrie,  as  reported  in  1  Ann. 
Cas.  129  and  107  Am.  St.  Rep.  664. 
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234:  V.  S.   652  f  34  S.  Ct.  926, 


BaiLkrnptcy  —  Proeeedings  agaiiut  Cor- 
poration —  Enforoement  of  Stock- 
holder's Liability. 

Bankruptcy  proceedings  against  a  corpora- 
tion do  not  stand  in  the  way  of  a  resort  to 
the  method  prescribed  by  Minn.  Rev.  Laws 
1905,  §§  3184-3190,  of  enforcing  the  consti- 
tutional liability  of  a  stockholder  for  the 
corporate  debts. 

Corporations  —  Enforcement  of  Stock- 
holder's Liability  —  Condnsiveness  of 
Proceeding  —  Nonresident  Stockhold- 
er. 

A  nonresident  notified  only  by  publication 
and  mailing  of  notice  of  the  proceedings  un- 
der Minn.  Rev.  Laws  1905,  §§  3184^3190,  en- 
acted to  make  more  effective  the  constitution- 
al liability  of  stockholders  for  the  corporate 
debts,  is  not  concluded  in  an  action  brought 
against  him  in  another  jurisdiction  by  the  re- 
ceiver for  the  recovery  of  the  amount  assessed 
against  him  as  a  stockholder  upon  any  issue 
as  to  the  transfer  of  his  stock  or  the  good 
faith  with  which  the  transfer  was  made,  but 
may  litigate  any  matter  which  bears  upon 
the  extent  or  duration  of  his  stockholding  or 
any  other  personal  defense. 

Liability  after  Transfer  of  Stock. 

Tlie  authority  of  the  Minnesota  courts  un- 
der Minn.  Rev.  Laws  1905,  §§  3184-3190,  en- 
acted to  make  more  effective  the  constitu- 
tional liability  of  stockholders  for  the  cor- 
porate debts,  cannot  be  deemed  to  be  confined 
to  proceedings  to  assess  existing  stockholders, 
in  view  of  the  express  terms  of  such  law, 
making  it  applicable  to  cases  of  liability  aris- 
ing upon  shares  "at  any  time  held  or  owTied 
by  such  stockholders,"  and  providing  for  the 
making  of  an  assessment  against  "all  parties 
liable  as  stockholders." 

[See  note  at  end  of  this  case.] 

Same. 

A  nonresident  former  stockholder  in  a  do- 
mestic corporation  is  not  denied  rights  under 
the  Federal  Constitution  by  Minn.  Rev.  Laws 
1905,  §§  3184-3190,  enacted  to  make  more 
effective  the  constitutional  liability  of  stock- 
holders for  the  corporate  debts,  because  un- 
der such  statute  he  may  be  assessed  for  the 
corporate  debts  antedating  the  transfer,  in 
proceedings  in  which  he  is  represented  by  the 
corporation,  and  of  which  he  is  notified  only 
by  publication  and  mailing  of  notice. 

[See  note  at  end  of  this  case,] 

Proceedings  to  Fix  Liability  «  Con- 
clusiveness. 

The  determination  of  the  court  upon  the 
evidence  before  it  in  the  proceedings  under 
Minn.  Rev.  Laws  1905,  §§  3184-3190,  enacted 


to  make  more  effective  the  constitutional  lia- 
bility of  stockholders  for  the  corporate  debts, 
with  respect  to  the  amount  of  the  assessment 
to  be  made  upon  former  stockholders  for  the 
purpose  of  providing  for  the  corporate  debts 
incurred  while  they  held  the  stock,  is  con- 
clusive in  a  suit  brought  by  tlie  receiver  in 
another  jurisdiction  to  recover  the  amount  of 
the  assessment  from  a  former  stoekh«^lder 
notified  of  the  original  proceedings  only  by 
publication  and  mailing  of  notice. 

Liability  after  Transfer  of  Stock. 

All  stockholders,  past  or  present,  who  may 
be  actually  liable  for  the  corporate  debts,  are 
embraced  by  the  order  made  in  the  proceed- 
ings under  Minn.  Rev.  Laws  1905,  §§  3184- 
3190,  to  enforce  the  constitutional  liability 
of  stockholders  for  the  corporate  debts,  where 
the  receiver's  petition,  although  setting  fortli 
as  existing  stockholders  the  persons  alleged 
to  be  liable,  and  averring  that  some  of  them 
were  the  owners  of  the  beneficial  intere^st,. 
having  transferred  their  stock  to  avoid  lia- 
bility, manifestly  invoked  the  jurisdiction 
of  the  court  for  the  making  of  such  assess- 
ment as  it  might  consider  necessary  in  order 
to  enforce  the  stockholders*  liability  as  it 
actually  existed  with  respect  to  the  corporate 
debts  remaining  unpaid,  and  the  order  of 
assessment  by  its  terms  purports  to  include 
"each  and  every  share  of  the  capital  stock" 
and  "the  persons  or  parties  liable  as  stock- 
holders." 

[See  note  at  end  of  this  case.] 

Same. 

A  former  stockholder  in  a  Minnesota  cor- 
poration cannot  resist  the  recovery  in  an  ac- 
tion brought  by  the  receiver  in  another  juris- 
diction to  enforce  his  liability  under  Minn. 
Rev.  Laws  1905,  §§  3184-3190,  for  the  cor- 
porate debts  incurred  prior  to  the  transfer 
by  him  of  his  stock,  because  no  eparate  and 
distinct  assessment  based  upon  the  debts,  an- 
tedating such  transfer,  was  made  by  the 
Minnesota  court  when  levying  the  assessment 
in  conformity  with  the  statute,  but  he  must 
look  to  that  court  for  the  adjustment  of  such 
equities  as  he  may  have,  the  assessment  order 
being  a  provisional  one  representing  the  best 
judgment  of  the  court  upon  the  evidence  be- 
fore it  as  to  the  amount  of  the  assessment  re- 
quired, and  directing  that  all  moneys  collect- 
ed from  the  stockholders  by  the  receiver  shall 
be  held  until  the  further  order  of  the  court. 

[See  note  at  end  of  this  case.] 

Same. 

Competent  evidence  that  there  are  corpor- 
ate debts  remaining  unpaid  which  antedated 
the  transfer  of  stock  by  a  former  stockholdor 
was  furnished  in  a  suit  against  him  to  en- 
force in  a  foreign  jurisdiction  his  liability 
under  Minn.  Rev.  Laws  1905,  §§  3184-3190, 
for  the  corporate  debts  incurred  prior  to  such 
transfer,  by  decrees  entered  in  the  parent  suit 
in  Minnesota,  which  determined  the  amount 
of  the  outstanding  claims  and  when  they 
arose,  and  showed  that  there  were  debts  in 
excess  of  the  amount  demanded  of  defendant, 
which  arose  before  his  shares  were  trans- 
ferred. 

[See  note  at  end  of  this  case.] 


SELIG  V.  HAMILTON. 

m  U.  8.  652. 


105 


Xnforoement  of  Stoek]iolder*8  Liability 
—  Limitatioiifl  Applicable. 

The  three  years*  limitation  prescribed  bv 
N.  Y.  Code  Civ.  Proc.  §  394,  for  actions 
against  a  director  or  stockholder  of  a  moneyed 
corporation  or  banking  association  to  recover 
a  penalty  or  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  common  law  or  by  stat- 
ute, does  not  govern  a  suit  to  enforce  the  lia- 
bility of  a  stockholder  in  a  foreign  mercantile 
corporation. 

Error  to  United  States  District  Court, 
Southern  District  of  New  York. 

Action  to  enforce  stockholder's  liability. 
Charles  E.  Hamilton,  plaintiff,  and  Arthur 
L.  Selig,  defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Ahram  I.  Efkus  and  Wesley  8,  Satoyer  for 
plaintiff  in  error. 

James  E.  Trask,  E.  H.  Morphy  and  John 
J.  Clark  for  defendant  in  error. 

[655]  Hughes,  J. — This  action  was  brought 
in  the  Distriet  Court  of  the  United  States, 
for  the  Southern  District  of  New  York,  to 
enforce  the  liability  of  a  stockholder  of  an 
insolvent  Minnesota  corporation. 

[656]  In  1902,  the  Evans,  Munzer,  Picker- 
ing Company,  was  incorporated  under  the 
laws  of  Minnesota  for  the  purpose  of  trans- 
acting a  mercantile  business.  In  1904,  its 
name  was  changed  to  the  Evans,  Johnson, 
Sloane  Company.  Its  capital  stock  consisted 
of  1,500  shares  of  common  and  1,000  shares 
•of  preferred  stock  of  the  par  value  of  $100 
each.  The  plaintiff  in  error,  Arthur  L. 
Selig,  became  the  owner  of  50  shares  of  pre- 
ferred stock  in  1902  and  held  the  same  until 
September  6,  1904,  when  they  were  trans- 
ferred on  the  books  of  the  Company  to  Max 
Mayer.  On  September  25,  1905,  a  petition 
in  bankruptcy  was  filed  against  the  Company 
in  the  United  States  District  Court  for  the 
District  of  Minnesota;  adjudication  followed 
on  October  13,  1905,  and  trustees  in  bank- 
ruptcy were  appointed. 

On  May  28,  1906,  a  creditor  of  the  Com- 
pany, on  behalf  of  itself  and  all  other  cred- 
itors, brought  a  sequestration  suit  in  the 
District  Court  of  Ramsey  County,  Minne- 
sota, for  the  purpose  of  enforcing  the  lia- 
bility of  the  stockholders  of  the  Company. 
In  that  suit,  on  June  25,  1906,  Charles  E. 
Hamilton  (the  defendant  in  error  here)  was 
appointed  receiver.  Further  order  was  made 
on  June  28,  1906,  requiring  creditors  to  ex- 
hibit their  claims,  and  become  parties  to  the 
feui^,  ^vithin  six  months  from  the  date  of 
the  first  publication  of  the  order.  On  July 
6,  1000,  ill  the  same  suit,  the  receiver  filed 
a  petition  for  "U  assessment  upon  the  stock- 


holders. The  court  set  a  date  for  hearing 
and  directed  notice  to  be  given  by  publica- 
tion and  mailing.  Thereupon,  on  September 
4,  1906,  the  court  entered  its  order  assess- 
ing the  sum  of  $100  against  each  share  of 
the  capital  stock  and  against  those  liable  as 
stockholders  on  account  of  such  shares;  the 
latter  were  directed  to  pay  to  the  receiver 
the  amount  of  the  assessment  within  thirty 
days,  and  the  receiver  was  authorized  in  de- 
fault of  payment  to  institute  an  action 
against  any  one  liable  as  a  stockholder,  in 
any  court  having  jurisdiction,  whether  in 
the  State  of  Minnesota  or  elsewhere.  On 
April  23,  1907,  [657]  the  court  entered  a 
decree — in  the  sequestration  suit — allowing 
the  claims  against  the  Company  as  set  forth 
in  an  annexed  schedule,  which  showed  the 
nature  of  each  claim,  its  amount  and  when 
it  arose.  A  further  decree  allowing  an  addi- 
tional claim  was  entered  on  February  13, 
1908.  It  appeared  from  these  decrees,  and 
the  schedules  to  which  they  referred,  that 
of  the  claims  thus  allowed,  upwards  of 
$11,000  wholly  arose  prior  to  September, 
1904,  and  in  addition  over  $20,000  in  part 
arose  prior  to  that  date. 

Pursuant  to  the  order  of  September  4, 
1906,  the  present  action  was  brought  in 
December,  1909,  to  recover  from  Selig  the 
amount  assessed  on  50  shares.  The  com- 
plaint set  forth  the  proceedings  in  the  seques- 
tration suit,  the  statutes  under  which  they 
were  instituted  and  the  order  of  assessment. 
It  was  also  alleged  that  Selig,  on  or  about 
September  5,  1904,  had  transferred  his  stock, 
when  the  Company  was  in  an  unsound  finan- 
cial condition,  for  the  purpose  of  concealing 
his  ownership,  but  that  he  remained  the 
owner  of  the  entire  beneficial  interest  in  the 
shares  in  question  and  that  the  transfer  was 
fraudulent  as  against  the  creditors;  and  also 
that,  under  the  law  of  Minnesota,  a  stock- 
holder in  a  corporation  could  not  avoid  his 
liability  for  prior  debts  by  a  bona  ftde  sale 
of  his  shares  to  a  solvent  person  and  a  re- 
corded transfer.  In  his  answer,  Selig  ad- 
mitted the  transfer  of  the  shares  at  the  time 
mentioned,  alleged  that  it  was  duly  made 
and  entered  on  the  corporate  books,  and  de- 
nied the  other  allegations  pertinent  to  his 
liabilitv. 

Upon  the  trial  the  record  of  the  proceed- 
ings in  the  sequestration  suit,  including  the 
order  of  assessment  and  the  decrees  allow- 
ing the  claims  of  creditors,  were  received  in 
evid'^nce.  The  entrv  in  the  stock-book  show- 
ing  the  record  of  the  issuance  of  50  shares 
to  Selig  and  its  transfer,  together  with  the 
original  certificate  as  canceled,  was  intro- 
duced. Aside  from  what  was  contended  to 
be  the  effect  of  the  proceedings  in  the  seques- 
tration suit,  there  [658]  was  no  evidence  im- 
peaching the  transfer.     This  being  the  state 
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of  the  proof,  the  plaintiff  rested  and  the  de- 
fendant moved  to  dismiss  the  complaint  uptm 
the  grounds,  that  the  plaintiff  had  failed  to 
prove  facts  sufficient  to  constitute  a  cause 
of  action,  that  the  suit  should  have  been 
brought  in  equity  and  not  at  law,  and  that 
the  cause  of  action  had  accrued  more  than 
three  years  prior  to  the  commencement  of 
the  action  and  hence  was  barred  by  the  stat- 
ute of  limitations  of  the  State  of  New  York. 
Each  party  also  moved  for  a  direction  of  a 
verdict.  The  District  Judge  directed  a  ver- 
dict in  favor  of  the  receiver  for  the  sum  of 
$5,000  with  interest,  and  in  the  view  that, 
in  sustaining  and  enforcing  the  order  of  as- 
sessment, a  question  arose  involving  the  ap- 
plication of  the  Federal  Constitution,  this 
writ  of  error  has  been  sued  out. 

The  legislation  of  Minnesota  with  respect 
to  the  liability  of  stockholders,  as  construed 
by  the  state  court,  was  reviewed  and  its 
constitutional  validity  was  upheld  in  Bern- 
heimer  v.  Converse,  206  U.  S.  516,  Ann.  Cas. 
191 3D  1292.  The  conclusions  there  reached 
were  reaffirmed  in  Converse  v.  Hamilton,  224 
U.  S.  243,  32  S.  Ct.  416,  51  U.  S.  (L.  ed.) 
1163.  Briefly  re-stating  them,  it  may  be 
said:  The  constitution  of  Minnesota  (Art. 
^^>  §  3)  provides:  "Each  stockholder  in  any 
corporation,  excepting  those  organized  for 
the  purpose  of  carrying  on  any  kind  of 
manufacturing  or  mechanical  business,  shall 
be  liable  to  the  amount  of  stock  held  or 
owned  by  him."  The  provision  is  self-execut- 
ing. The  liability  of  the  stockholder,  meas- 
ured by  the  par  value  of  his  stock,  *i&  not 
to  the  corporation  but  to  the  creditors  col- 
lectively, is  not  penal  but  contractual,  is 
not  joint  but  several,  and  the  mode  and 
means  of  its  enforcement  are  subject  to  leg- 
islative regulation.'  (See  Willis  v.  Mabon, 
48  Minn.  140,  50  N.  W.  1110,  31  Am.  St. 
Rep.  626,  16  L.R.A.  281;  McKusick  v.  Sey- 
mour, 48  Minn.  158,  50  N.  W.  1114;  Min- 
neapolis Baseball  Co.  v.  City  Bank,  66  Minn. 
441,  69  N.  W.  331,  38  L.R.A.  416;  Hanson 
v.  Davison,  73  Minn.  454;  Straw,  etc.  Mfg. 
Co.  V.  L.  D.  Kilbourne  Boot,  etc.  Co.  80 
Minn.  125,  83  N.  E.  36;  London,  etc.  Amer- 
ican Mort^.  Co.  V.  St.  Paul  Park  Imp.  Co. 
[659]  84  Minn.  144,  86  N.  W.  872;  Way  v. 
Barney,  116  Minn.  285,  133  N.  W.  801). 
Under  the  statute  of  1894  (chapter  70), 
this  liability  was  enforceable  exclusively  by 
means  of  a  single  suit  in  equity,  in  a  court 
of  the  State,  which  was  brought  for  the 
benefit  of  all  the  creditors  against  all  the 
stockholders  or  as  many  as  could  be  served 
with  process  within  the  State.  Hale  v. 
AUinson,  188  U.  S.  56,  23  S.  Ct.  244,  47 
U.  S.  (L.  ed.)  380;  Finney  v.  Guy,  189  U. 
S.  335,  23  S.  Ct.  558,  47  U.  S.  (L.  ed.)  839. 
To  make  the  remedy  more  effective,  the  act 
of  1890  (chapter  272)  was  passed,  and  under 


the  provisions  of  this  statute  as  continued 
m  substance  (Way  v.  Barney,  supra,  p.  204) 
in  the  Revised  Laws  of  1905,  §§  3184-3190, 
the  proceedings  here  in  question  were  had. 
Provision  was  made — upon  hearing  at  the 
time  appointed  and  after  notice  by  publica- 
tion or  otherwise  as  directed  by  the  court — 
for  receiving  evidence  as  to  the  probable  in- 
debtedness of  the  corporation,  the  expenses 
of  the  receivership,  the  amount  of  available 
assets,  the  parties  liable  as  stockholders  and 
the  nature  and  extent  of  such  liability;  and, 
thereupon,  the  court  was  authorized  to  levy 
a  ratable  assessment  "upon  all  parties  liable 
as  stockholders,  or  upon  or  on  account  of 
any  stock  or  shares  of  said  corporation,  for 
such  amount,  proportion  or  percentage  of 
the  liability"  as  the  court  in  its  discretion 
might  "deem  proper  (taking  into  account 
the  probable  solvency  or  insolvency  of  stock- 
holders and  the  probable  expenses  of  collect- 
ing the  assessment)." — The  order  and  the 
assessment  thereby  levied,  was  made  "con- 
clusive upon  and  against  all  parties  liable 
upon  or  on  account  of  any  stock  or  shares 
of  said  corporation,  whether  appearing  or 
represented  at  said  hearing  or  having  notice 
thereof  or  not,  as  to  all  matters  relating  to 
the  amount  of  and  the  propriety  of  and 
necessity  for  the  said  assessment."  After 
the  expiration  of  the  time  fixed  for  payment 
of  the  amount  assessed,  the  receiver  was 
authorized  to  bring  actions  against  every 
person  failing  to  pay  wherever  he  might  be 
found,  whether  in  Minnesota  or  elsewhere. 
(See  chapter  272,  Laws  of  1899,  [660]  §§ 
3-6;  Revised  Laws,  1905,  §§  3184-3187.) 
The  constitutional  validity  of  these  provi- 
sions was  sustained  upon  the  ground  that 
the  statute  is  a  reasonable  regulation  for 
enforcing  the  liability  assumed  by  those  who 
become  stockholders  in  corporations  organ- 
ized under  the  laws  of  Minnesota;  that 
while  the  order  levying  tlie  assessment  is 
made  conclusive  as  to  all  matters  relating 
to  the  amount  and  propriety  thereof,  and 
the  necessity  therefor,  one  against  whom  it 
is  sought  to  be  enforced  is  not  precluded 
from  showing  that  he  is  not  a  stockholdor, 
or  is  not  the  holder  of  as  many  shares  as  is 
alleged,  or  has  a  claim  against  the  corpora- 
tion which  in  law  or  in  equity  he  is  entitled 
to  set  off  against  the  assessment,  or  has  any 
other  defense  personal  to  himself;  and  that 
while  the  order  is  conclusive  against  the 
stockholder  as  to  the  matters  stated,  al- 
though he  may  not  have  been  a  party  to 
the  suit  in  which  it  was  made  or  notified 
that  an  assessment  was  contemplated,  this 
is  not  a  tenable  objection  as  the  order  is 
not  in  the  nature  of  a  personal  judgment 
against  him  and  he  must  be  deemed,  by 
virtue  of  his  relation  to  the  corporation  and 
the  obligation   assumed  with   respect  to   its 
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debts,  to  be  represented  by  it  in  the  proceed- 
ing. Straw,  ete.  American  Mortg.  Co.  v. 
L.  D.  Kilbourne  Boot,  etc.  Co.  supra,  pp.  133, 
136;  Bemheimer  v.  Converse,  206  U.  S.  528, 
532;  Converse  v.  Hamilton,  224  U.  S.  256. 

Further,  it  must  be  assumed  that  a  stock- 
holder cannot,  even  by  a  bona  fide  transfer 
of  his  stock,  escape  liability  for  the  debts 
of  the  corporation  theretofore  incurred.  The 
Minnesota  statute  provides  that  a  transfer 
of  shares  ''shall  not  in  any  way  exempt  the 
person  making  such  transfer  from  any  lia- 
bilities of  said  corporation  which  were 
created  prior  to  such  transfer."  Gen.  Stat. 
1894,  §  2509;  Rev.  Laws,  1905,  §  2864.  And 
in  Gunnison  v.  U.  S.  Investment  Co.  70 
Minn.  292,  295,  73  N.  W.  149,  the  court  said 
that  "by  virtue  of  the  statute  a  stockholder 
cannot  relieve  himself  from  the  liability  for 
the  prior  [661]  debts  of  the  corporation  by 
a  bona  fide  sale  and  transfer  of  his  stock  on 
the  books  of  the  corporation,  whatever  the 
rule  may  be  in  the  absence  of  the  statute." 

In  the  light  of  the  principles  established 
by  these  decisions,  it  mUst  be  concluded: 

(1)  The  bankruptcy  proceedings  against 
the  corporation  did  not  stand  in  the  way  of 
a  resort  to  the  statutory  method  of  en- 
forcing the  stockholder's  liability.  It  was 
not  corporate  assets  (Minneapolis  Baseball 
Co,  V.  City  Bank,  supra,  p.  446;  Way  v. 
Barney,  supra)  ;  and  Congress  had  not  under- 
taken to  provide  that  the  discharge  in  bank- 
ruptcy of  a  corporation  should  release  the 
stockholders.  No  question  as  to  this  is 
raised  by  the  plaintiff  in  error. 

(2)  The  defendant  Selig,  in  this  action 
brought  by  the  receiver  against  him  in  the 
District  Court  in  New  York  to  recover  the 
amount  assessed,  was  not  concluded  with  re- 
spect to  his  personal  liability.  He  was  free 
to  deny  that  he  was,  or  had  been,  a  stock- 
holder in  the  Company;  to  dispute  the  alle- 
gation as  to  the  length  of  time  that  he  re- 
mained a  stockholder;  in  short,  to  litigate 
any  matter  which  bore  upon  the  extent  or 
duration  of  his  stockholding  or  any  otlier 
persona]  defense.  Straw,  etc.  Mfg.  Co.  v. 
L.  D.  Kilbourne  Boot,  etc.  Co.  supra.  The 
order  of  the  Minnesota  court  in  the  proceed- 
ings for  the  purpose  of  the  assessment,  in 
which  he  was  represented  by  the  corporation 
and  of  which  he  was  notified  only  by  pub- 
lication and  mailing  of  notice,  did  not  con- 
clude him  with  respect  to  the  issue  so  far 
as  it  concerned  the  transfer  of  his  stock  or 
the  good  faith  with  which  the  transfer  was 
made.  Inasmuch  as  the  transfer  was  proved 
to  have  been  made  in  September,  1904,  and 
no  evidence  was  introduced  to  discredit  the 
transaction,  it  must  be  assumed,  for  the  pres- 
ent purpose,  tliat  the  defendant's  stock  own- 
ership then  ceased  and  that  he  was  not  liable 
for  the  payment  of  debts  subsequently  con- 
tracted by  the  corporation. 


[662]  (3)  But  despite  the  transfer,  Selig 
remained  liable  for  the  corporate  debts  pre- 
viously incurred.  Moreover,  it  cannot  be 
doubted  that  the  authority  of  the  Minnesota 
court  under  the  statute  was  not  confined  to 
proceedings  to  assess  existing  stockholders. 
The  act  of  1899,  by  its  express  terms,  ap- 
plied in  cases  of  liability  arising  upon  shares 
''at  any  time  held  or  owned  by  such  stock- 
holders" and  provided  for  the  making  of  an 
assessment  against  ''all  parties  liable  as 
stockholders."  Laws,  1899,  chapter  272, 
§§  1,  3;  Rev.  Laws,  1905,  §  3185.  This  ob- 
viously included  former  stockholders  in  rela- 
tion to  debts  antedating  their  transfers;  and 
the  constitutional  validity  of  the  act  in  this 
aspect  is  as  clear  as  is  its  validity  with 
respect  to  the  authorization  of  an  assess^- 
ment  against  existing  stockholders.  So  far 
as  the  jurisdiction  of  the  court  to  levy  the 
assessment  is  concerned,  no  distinction  can 
be  maintained.  The  basis  of  jurisdiction  is 
the  same  in  each  case;  it  is  found  in  the 
contractual  obligation  assumed  in  becoming 
a  member  of  a  Minnesota  corporation,  and 
in  the  consequent  submission  to  the  reason- 
able regulations  of  the  State  for  the  purpose 
of  making  the  liability  effectual.  Bern- 
heimer  v.  Converse,  supra. 

It  follows  that  if  the  court,  thus  having 
jurisdiction  and  acting  upon  the  evvidence 
before  it  in  the  statutory  proceeding,  as- 
sessed former  stockholders  for  the  purpose 
of  providing  for  debts  incurred  while  they 
held  their  stock,  its  determination  with  re- 
spect to  the  amount  of  the  assessment  and 
the  necessity  therefor  must  be  deemed  con- 
clusive. These  questions  cannot  be  reopened 
in  another  court  when  the  receiver  sues  to 
collect  the  amount  of  the  assessment.  The 
stockholder  in  such  a  suit  is  free  to  urge 
his  personal  defenses  but  this  does  not  mean 
that  he  may  resist  the  receiver's  demand 
upon  the  ground  that  the  assessment  wae 
not  needed.  The  marshalling  of  the  amounts 
recovered  from  stockholders  is  also  the  ap- 
propriate subject  for  the  consideration  of  the 
court  which  [663]  under  the  statute  collects 
and  distributes  the  fund.  It  is  quite  obvious 
that  another  court,  in  an  action  by  the  re- 
ceiver against  the  stockholder,  could  not  un- 
dertake to  fix  the  amount  required  to  pay 
the  debts  for  which  the  stockholder  is  liable 
unless  it  virtually  assumed  the  duty  imposed 
by  the  statute  of  determining  what  a  ratable 
assessment  should  be  and  thus  denied  due 
credit  to  the  determination  already  made  in 
a  court  of  competent  jurisdiction. 

It  is  insisted,  however,  that  no  assessment 
was  made  against  the  defendant  as  a  past 
stockholder;  that  the  order  of  assessment  as 
made  by  the  Minnesota  court  was  applicable 
to  present  stockholders  only.  It  is  true  that 
in  the  receiver's  petition  for  the  levy  of  an 
assessment,  the  persons  alleged  to  be  liable 
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were  efit  forth  aa  existing  stockholders.  Of 
these,  it  was  averred  that  some  (including 
the  plaintiff  in  error)  had  transferred  their 
stock  for  the  purpose  of  avoiding  liability 
and  that  others  had  placed  their  shares  in 
the  names  of  agents;  but  as  to  all,  it  was 
asserted  that  they  were,  and  continued  to 
be,  the  owners  of  the  entire  beneficial  inter- 
est. But  the  petition  prayed  that  the  proba- 
ble amount  of  tlie  indebtedness  and  of  the 
costs  and  expenses  of  the  proceedings,  and 
the  probable  amount  which  could  be  collected 
"from  said  stockholders,  and  all  persons  or 
parties  liable,  as  such,  on  said  stock,"  should 
be  ascertained,  and  that  the  court  should 
levy  a  ratable  assessment  upon  each  share 
and  against  each  of  the  stockliolders  "liable 
on  said  stock.''  Taking  the  petition,  in  the 
light  of  the  statute,  we  think  that,  despite 
the  allegations  with  respect  to  the  fraudu- 
lent character  of  the  transfers  mentioned 
and  the  continued  ownership  by  the  trans- 
ferors of  the  shares  described,  the  exercise 
of  the  jurisdiction  of  the  court  was  invoked 
for  the  making  of  such  an  asscBsment  as  the 
court  in  its  discretion  might  consider  neces- 
sary in  order  to  enforce  the  stockholders' 
liability,  as  it  actually  existed,  with  respect 
to  the  corporate  debts  remaining  unpaid. 

[664]  What  the  court  did  determine  must 
be  ascertained  from  the  order  of  assessment. 
This  order,  after  reciting  that  the  matter 
came  on  to  be  heard  at  the  time  appointed 
pursuant  to  the  petition,  and  that  the  court 
had  "received  and  duly  considered  all  the  •, 
evidence  presented,"  provided  for  an  assess- 
ment of  an  amount  equal  to  the  par  value  i 
"on  each  and  every  share  of  the  capital 
stock"  and  ''against  the  persons  or  parties 
liable  as  stockholders  .  .  .  for,  upon,  or 
on  account  of  such  shares  of  stock."  It  fur- 
ther provided  that  "each  and  every  person 
or  party  liable  as  such  stockholder"  should 
pay  to  the  receiver  the  amount  assessed,  and 
the  receiver  was  authorized  to  collect  "the 
several  amounts  due  from  the  several  persons 
or  parties  liable  as  stockholders,"  and  to 
bring  suit  in  case  of  the  failure  of  "any 
person  .  .  .  liable  aa  a  stockholder"  to 
pay  as  required.  These  provisions  are  cer- 
tainly broad  enough  to  include  all  stock- 
holders who  were  actuallv  liable,  and  we 
should  not  be  justified  in  treating  the  order 
as  expressing  less  than  its  terms  stated. 

In  TifTany  v.  Giesen,  96  Minn.  488,  105 
X.  \V.  001,  the  plaintiff,  as  receiver,  by  vir- 
tue of  an  order  of  assessment  under  the  stat- 
ute sought  to  recover  against  a  stockliolder 
in  an  insolvent  corporation  who  had  trans- 
ferred his  shares.  It  appearing  that  the  de- 
fendant was  the  owner  of  the  stock  during 
the  existence  of  the  indebtedness  of  the  com- 
pany, it  was  held  tliat  the  plaintiff  had  made 
out  a  cause  of  action.     The  objection   that, 


as  the  transferee  was  the  person  primarily 
liable  the  action  could  not  be  maintained 
against  the  transferor,  wa«  overruled. 

It  is  urged  that  the  plaintiff  in  error  was 
bound  to  contribute  only  ratably  with  all 
other  stockholders  who  were  liable  with  re- 
spect to  the  debts  which  arose  prior  to  Sep- 
tember 5,  1904,  the  date  of  the  transfer,  and 
that  no  assessment  had  been  made  based 
upon  those  debts.  But  this  objection,  as  we 
view  it,  does  not  go  to  the  existence  [665] 
of  the  jurisdiction  to  make  the  order  of 
assessment,  or  to  the  scope  of  the  order  as 
it  was  actually  made,  but  rather  to  the  ques- 
tion whether  the  court  committed  error  in 
the  exercise  of  the  authority  which  it  un- 
questionably possessed.  If  it  did,  the  remedy 
lay  in  an  application  to  the  Minnesota  court 
for  the  correction  deemed  to  be  necessary  and 
not  in  a  collateral  attack.  The  order  in 
question  does  not  provide  for  the  distribu- 
tion of  the  amount  to  be  paid  by  the  plaintiff 
in  error,  but  that  all  moneys  collected  from 
the  stockholders  by  the  receiver  should  be 
held  until  the  further  order  of  the  court. 
It  is  not  to  be  assumed  that  these  moneys 
will  be  applied  to  any  indebtedness  as  to 
which  the  stockholders  contributing  respec- 
tively are  not  liable.  We  cannot  doubt  that 
the  plaintiff  in  error,  if  he  so  desires,  will 
have  suitable  opportunity  to  be  heard  as  to 
the  application  of  the  amount  which  he  may 
pay  to  the  receiver,  that  it  will  be  used  only 
in  the  discharge  of  his  obligation,  and  that 
any  surplus  to  which  he  may  be  entitled  will 
be  duly  returned.  Laws,  1899,  chapter  272, 
§11.  See  Rev.  Laws,  1905,  §  3190.  The 
statute  further  provides  that  any  stockholder 
who  has  paid  his  assessment  shall  be  entitled 
to  force  contribution  from  any  stockholder 
who  has  not  paid,  and  for  that  purpose  shall 
be  subrogated  to  the  rights  of  the  creditors 
or  the  receiver  of  the  corporation  against 
every  such  delinquent  stockholder  in  such 
manner  and  to  such  extent  as  may  be  just 
and  equitable.    Id. 

We  cannot  regard  it  as  essential  to  the 
exercise  of  the  jurisdiction  of  the  Minnesota 
court  that  it  should  be  required,  in  order 
not  to  forego  recovery  from  stockholders  who 
had  transferred  their  stock,  to  make  a  sepa- 
rate and  distinct  assessment  against  all  the 
then  stockholders  at  the  date  of  every  trans- 
fer appearing  upon  the  books.  The  plan  of 
the  statute  was  intended  to  afford  a  prac- 
ticable remedy,  and  the  order  to  be  made 
thereunder  was  in  the  nature  of  things  a 
provisional  one  representing  the  best  [666] 
judgment  of  the  court  upon  the  evidence  be- 
fore it  as  to  the  amount  of  the  assessment 
required.  That  assessment  was  leviable  upon 
every  share  and  against  all  persons  liable 
as  stockholders.  If  the  plaintiff  in  error  was 
among  this  number,  he  was  not  entitled  to 
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resist  the  recovery  by  reason  of  the  nature 
or  amount  of  the  assessment,  which  was 
levied  in  conformity  with  the  statute,  but 
he  was  properly  remitted  to  the  Minnesota 
court  for  the  adjustment  of  such  equities  as 
he  might  have. 

It  is  said,  however,  that  on  the  trial  of 
the  present  action,  there  wae  no  evidence 
that  there  were  debts  remaining  unpaid, 
which  antedated  his  transfer  of  stock.  But 
the  decrees,  entered  in  the  parent  suit  in 
Minnesota,  which  determined  the  amount  of 
the  outstanding  claims  and  when  they  arose, 
were  introduced  in  evidence.  These  decrees 
showed  that  there  were  debts,  in  excess  of 
the  amount  demanded  of  the  plaintiff  in 
error,  which  arose  before  his  shares  were 
transferred.  In  the  proceedings  appropriate 
to  the  liquidation,  which  related  to  the  al- 
lowance of  these  claims,  the  plaintiff  in  error 
by  virtue  of  his  connection  with  the  corpora- 
tion and  the  obligation  he  had  assumed  was 
sufSciently  represented  by  the  presence  of  the 
corporation  itself  (Bernheimer  v.  Converse, 
supra,  p.  532) ;  and  we  see  no  reason  to 
question  the  admissibility  of  the  evidence. 
There  was  no  attempt  to  controvert  it. 

The  remaining  question  relates  to  the  stat- 
ute of  limitations.  It  is  contended  that  the 
action  is  barred  by  §  394  of  the  New  York 
Code  of  Civil  Procedure.  In  Bernheimer  v. 
Converse,  supra  (p.  585),  the  court  expressed 
the  opinion  that  this  section  did  not  apply 
where  the  corporation  was  not  a  "moneyed 
corporation  or  banking  association''  and  that 
the  period  of  limitation  under  the  New  York 
Code  was  six  years  (§  382).  (See  Piatt  v. 
Wilmot,  193  U.  S.  602,  24  S.  Ct.  642,  48 
U.  S.  (L.  ed.)  809,  where,  in  the  opinion  of 
the  court  delivered  by  [667]  Mr.  Justice 
Peckham,  the  history  of  §  394  is  reviewed.) 
We  adhere  to  this  view  and  the  action  must 
be  regarded  as  brought  in  time. 
The  judgment  is  affirmed. 
Judgment  affirmed. 


VOTE. 

Validity  and  Effeot  of  Statute  Making 
StocUiolder  Liable  for  Corporate 
Debts  after  Bona  Fide  Transfer  of 
Stock. 

In  a  number  of  jurisdictions  statutes  exist 
whereby  the  liability  of  a  stockholder  for 
corporate  debts  is  continued  after  a  transfer 
of  his  stock.  The  courts  have  ordinarily  en- 
forced statutes  of  that  character  without 
question  as  to  their  validity.  In  the  reported 
case  a  Minnesota  statute  providing  that  a 
transfer  of  stock  shall  not  exempt  the  person 
maJcing  it  from  any  corporate  liability  cre- 
ated prior  to  the  transfer  is  sustained,  on 
the  ground  stated  at  length  in  the  earlier 


case  of  Bernheimer  v.  Converse,  206  U.   S, 
616,   that  a  person  becoming  the  owner  of 
stock  assumes  the  burdens  attached  to  such 
ownership  by  the  statutes  then  in  force.     So 
in  Wyman  v.  Bowman,  127  Fed.  257,  62  C. 
C,  A.  189,  it  was  said:     ''Section  4  of  the 
article  lib  of  the  constitution  of  Nebraska 
declares  that  the  original  subscribers  to  the 
stock  of  a  corporation  in   that  state   sliall, 
after    the   corporate    property    is   exhausted, 
be   individually    liable   for    its   debts  to   the 
extent   of   their   unpaid   subscriptions.     This 
liability    is    contractual.      It    rests    on    the 
agreement  of  subscription.     Each  subscriber, 
when  he  makes  his  contract  to  take  and  pay 
for  the  stock,  agrees  to  assume  and  discharge 
all    the   legal    obligations    and    duties    of    a 
stockholder.     The  provision  of  the  constitu- 
tion of  the  state  of  Nebraska  is  necessarily 
read  into,  and  becomes  a  part  of,  every  con- 
tract of  subscription  to  stock  of  a  corpora- 
tion of  that  state.     By   that  contract  each 
subscriber  becomes  liable  to  pay  the  unpaid 
part  of  his  subscription,  regardless  of  this 
constitutional  provision.     In  its  absence,  by 
a  sale  of  his  stock  to  a  solvent   purchaser 
who  undertakes  to  perform  his  agreement,  he 
might  terminate  his  liability.     The  effect  of 
the  provision  is  not  to  create  any  new  obli- 
gation,   but   to   prevent    the    original    stock- 
holder from  relieving  himself  of  his  liability 
to    pay    his   subscription    until    either    it    is 
fully  paid,  or  all  the  debts  of  the  corpora- 
tions are  satisfied."     In  Marr  v.  West  Ten- 
nessee Bank,  4  Lea   (Tenn.)    678,  in  answer 
to  a  contention  that  a  statute  imposing  con- 
tinued   liability    on    the   transferer   of    bank 
stock  impaired  the  obligation  of  a  contract, 
it  was  said:     "It  does  not  assume  to  take 
away  the  power  to  assign  stock,  but  simply 
to   regulate   its   transfers;    imposes   no   new 
obligations  or  restrictions,  but  prescribes  the 
conditions    upon    which    the    original    stock- 
holders might  assign  their  stocks,  and  if  in 
the  cases  of  railways  and  ferries  the  legis- 
lature might  impose  obligations  not  specific- 
ally required  in  the  charters  of  the  company 
involving  the  outlay  of  money,  and  to  that 
extent  an  injury,  we  see  no  reason  why  the 
legislature  may  not,   when   the   public  good 
requires  it,  regulate  the  transfer  of  stock." 
In  Georgia  a  statute  relating  to  banking 
corporations   provides    that    in    case    of    the 
failure  of  a  bank  "all  the  stockholders  who 
may  have  sold  their  stock  at  any  time  within 
six   months   prior   to   said   failure   shall    be 
liable  in  the  same  manner  as  if  they  had  not 
sold  their  stock."  .  Lane  v.  Morris,  8  Ga.  468. 
Notice  of  the  transfer,   published  for  sixty 
days,   is   also   required.     Brobston  v.   Down- 
ing, 95  Ga.  506,  22  S.  E.  277.     A  later  stat- 
ute   (Acts   1894   p.   70,   Code    1911,   §   2247) 
makes  a  similar  provision  as  to  all  corpora- 
tions, and  in  Citizens*  Bank  v.  J.  M.  Kent 


110 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


Co.  142  Ga.  115,  82  S.  E.  513,  the  liability 
imposed  by  that  statute  was  enforced. 

In  Illinois  a  statute  provides  that  no  as- 
signor of  stock  shall  by  an  assignment  be 
released  from  his  liability  to  the  extent  of 
the  amount  unpaid  on  his  stock,  but  shall 
remain  jointly  liable  with  the  assignee. 
Ailing  V.  Wenzel,  133  111.  264,  24  N.  E.  551. 
Of  the  construction  of  tliat  act  it  was  said 
in  Sprague  v.  National  Bank  of  America, 
172  111.  149,  50  N.  E.  19,  64  Am.  St,  Rep. 
17,  42  L.R.A.  606:  "Where  stock  which  has 
not  been  fully  paid,  but  which  was  issued  as 
paid  up  stock,  is  sold  to  a  bona  fide  pur- 
chaser without  notice  that  it  is  not  fully 
paid,'  the  remedy  of  the  creditor  is  preserved 
against  the  assignor  of  such  stock  by  the 
provisions  of  section  8,  of  chapter  32,  of  the 
Revised  Statutes,  entitled  'corporations,* 
which  provides  no  assignor  of  unpaid  stock 
shall  be  released  from  his  obligation  to  the 
creditors  by  reason  of  his  assignment  of  the 
stock.  Hence,  if  any  of  the  owners  of  stock 
in  the  Pacific  company  who  obtained  the 
same  in  exchange  for  cable  company  stock 
held  by  them,  assigned  the  same  to  an  inno- 
cent purchaser  or  assignee,  the  obligation  of 
such  assignor,  under  the  statute,  to  the  cred- 
itors of  the  Pacific  company,  remains  in  as 
full  force  as  though  he  still  owned  the  stock, 
and  if  his  assignee  received  the  stock  with 
notice  that  it  was,  as  we  have  held,  in  part 
unpaid,  both  assignor  and  assignee  are,  by 
the  force  and  ettect  of  the  provisions  of  said 
section  8,  liable  to  respond  to  creditors."  In 
Hull  V.  Burt  is,  90  111.  213,  the  court  applied 
a  provision  in  a  corporate  charter  that  "each 
stockholder  shall  be  liable  to  double  the 
amount  of  stock  held  or  owned  by  him,  and 
for  three  months  after  giving  notice  of  trans- 
fers, as  hereinafter  mentioned."  In  that  case 
It  was  said:  "We  think  the  intention  of  the 
act  is  to  charge  the  stockholders  with  every 
debt  made  by  the  corporation  while  they 
hold  stock,  and  during  three  months  after 
notice  that  they  have  transferred  their  stock." 

In  loica  it  is  provided  by  statute  that  a 
transfer  of  stock  "shall  not  in  any  way  ex- 
empt the  person  making  it  from  any  liability 
of  said  corporation  created  prior  thereto." 
In  White  v.  Green,  105  la.  176,  74  N.  W. 
928,  that  act  was  construed  the  court  say- 
ing: "Tlie  liability  of  a  stockholder  is  not 
to  the  corporation  alone,  but  also  to  its  cred- 
itors, and  may,  in  proper  cases,  be  enforced 
by  them;  and  the  effect  of  the  statute  was 
to  continue  the  liability  of  the  transferer  to 
the  creditors  of  the  corporation  as  well  as 
to  the  corporation.  The  liabilities  contem- 
plated by  the  statute  are  not  merely  obliga- 
tions which  are  due  and  payable  when  the 
transfer  is  made.  Liability  in  a  legal  sense, 
is  the  state  or  condition  of  one  who  is  under 
obligation  to  do  at  once  or  at  some  future 


time   something   which   may   be  enforced   by 
action." 

In  the  Louisiana  case  of  Vicksburg,  etc. 
R.  Co.  y.  McKeen,  14  La.  Ann.  724,  the  court 
enforced  a  charter  provision  that  a  transfer 
of  stock  should  not  release  the  transferer 
unless  fifty  per  cent  on  each  share  had  been 
paid  in. 

In  Minnesota  it  is  provided  by  statute  that 
a  transfer  of  shares  "shall  not  in  any  wa}' 
exempt  the  person  making  such  transfer  from 
any    liabilities    of    said    corporation    which 
were  created  prior  to  such  transfer."    Gunni- 
son V.  U.  S.   Investment  Co.  70  Minn.   292, 
73  N.  W.  149.     And  see  the  reported  case. 
A  statute  of  the  same  jurisdiction  relating 
to  banks  provides  as  follows;      "The  stock- 
holders  in  each   bank   shall   be   individually, 
liable    in    an    amount    equal    to    double   the 
amount  of  stock  owned  by  them  for  all  of 
the  debts  of  such  bank,  and  such  individual 
liability    shall   continue   for   one   year   after 
any  transfer  or  sale  of  stock  by  any  stock- 
holder or  stockholders."     See  State  v.  New 
England  Bank,  70  Minn.  398,  73  N.  W.  153. 
Construing  that  statute  it  was  said  in  Har- 
per v.  Carroll,  62  Minn.  162:     "The  first  in- 
quiry must  be  as  to  what  debts  the  trans- 
ferring stockholder's  liability  continues.     Is 
he   responsible    under    the   statute    for   only 
those  obligations  which  have  been   incurred 
prior  to  the  time  of  transfer,  or  is  his  re- 
sponsibility extended  so  that  he  is  liable  for 
debts  not  existing  .when  he  ceases  to   be   a 
stockholder,  but  which  may  be  created  with 
the  year  following?     We  think  the  language 
plain,  and  capable  of  but  one  construction. 
The  statute  imposes  a  personal  responsibility 
upon   the  shareholder,  unknown   at  common 
law,  the  design  being  to  impress  upon  him 
a  personal  obligation,  which  will  increase  his 
sense  of  duty  to  the  creditors  of  the  bank 
and  render  him  more  careful  of  their  inter- 
ests.    It  created  an  individual   liability  for 
obligations  which   then    (that   is,   while   the 
individual   is  a  stockholder)    have  an  exist- 
ence and  are  debts,  not  a  liability  for  those 
which  may   be  incurred  and  created  in  the 
future,   after  the  individual   is  no  longer  a 
stockholder.    And  the  office  of  the  concluding 
portion  of  the  sentence  is  merely  to  continue 
this  liability  for   one  year   after  a  transfer 
of  the  stockholder's  interests.    It  would,  and 
should,  require  very  plain  words  and  unam- 
biguous language  for  ug  to  hold  that  a  stat- 
ute fixing  the  personal  liability  of  a  stock- 
holder for  the  debts  of  a  corporation  applied 
to  and  included  such  as  might  be  contracted 
after  he,  in  good  faith,  had  terminated  all 
connection  with  it,  by  a  transfer  of  his  stock, 
— debts    incurred    when    he    has   no    control 
whatsoever  over  the  corporate  management, 
[t  was  not  necessary,  as  counsel  for  appel- 
lant seem  to  think,  that  by  the  very  terms 
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of  the  statute  the  liability  should  have  been 
limited  and  restricted  to  debts  in  existence 
when  the  stockholder  transfers  his  shares. 
On  tlie  contrary,  the  necessity  of  plain  and 
decisive  lan«^uage  would  arise  when  an  at- 
tempt was  being  made  to  extend  and  enlarge 
the  liability  to  cases  where  it  would  seem 
to  be  a  manifest  injustice, — such,  for  in- 
stance, as  fastening  the  errors  and  wrongs 
of  one  person,  in  the  management  of  a  bank, 
upon  people  who  have  no  voice  in  its  man- 
agement." In  Hunt  V.  Roosen,  87  Minn.  68, 
91  N.  W.  259,  it  waa  said:  "The  liability  of 
a  stockholder,  where  a  sale  or  transfer  of 
btock  has  been  made,  continues  no  longer 
than  a  year  subsequent  to  the  sale;  and  pro- 
ceedings to  enforce  the  same  must  be  brought 
within  that  time,  or  the  right  of  action  is 
barred  and  the  stockholder  absolutely  dis- 
charged. Harper  v.  Carroll,  62  Minn.  152, 
64  N,  W.  145.  The  statute  is  one  of  limita- 
tion, and  the  rules  and  principles  of  law  ap- 
plicable to  that  subject  generally  apply.  Tlfe 
liability  of  stockholders  is  created  exclusive- 
ly for  the  benefit  of  creditors,  and  can  be 
enforced  only  in  their  behalf,  and  then  only 
when  the  corporation  is  insolvent  and  un- 
able to  pay  its  debts."  In  Harper  v.  Car- 
roll, 76  Minn.  487,  69  N.  W.  610,  1069,  it 
was  held  that  the  liability  of  the  transferer 
It  as  secondary  to  that  of  the  transferee. 

The  yebraska  constitution  (article  lib, 
§  4)  provides  that  the  original  subscribers 
to  the  stock  of  a  corporation  shall  after  the 
corporate  property  is  exhausted  be  individ- 
ually liable  for  its  debts  to  the  extent  of  the 
unpaid  subscriptions.  Wyman  v.  Bowman, 
127  Fed.  257,  62  C.  C.  A.  189.  In  tliat  case 
it  was  said:  "About  the  year  1887  the  de- 
fendants sold  their  stock  in  the  insurance 
company,  in  good  faith,  to  solvent  purchas- 
ers. Thereupon  they  surrendered  their  cer- 
tifieates  of  ownership  to  the  corporation,  and 
the  latter  surrendered  to  the  defendants 
their  promissory  notes  for  the  unpaid  50 
per  cent  of  their  subscriptions,  and  issued 
new  certificates  to  the  purchasers,  who  gave 
to  the  company  their  promissory  notes,  with 
sureties,  as  required  by  the  statutes  of  Ne- 
braska, for  the  unpaid  50  per  cent  of  the 
subscriptions.  Counsel  for  the  defendants 
invoke  the  principle  that  a  corporation  may 
by  agreement  make,  modify,  and  rescind  con- 
tracts, and  receive  property  in  payment  of 
obligations  to  it;  and  they  cite  a  sentence 
in  section  175  of  2  Waterman  on  Corpora- 
tions, which  reads:  *When  stock  has  been 
once  issued,  and  afterward  relinquished  to 
the  corporation,  a  party  to  whom  it  is  then 
reissued  becomes  a  stockholder,  as  an  orig- 
inal subscriber,  and  not  as  an  assignee.'  It 
mav  be  that  one  who  receives  the  reissued 
stock  which  has  been  previously  surrendered 
becomes  a   stockholder,   as  an   original   sub- 


scriber, but  he  certainly  is  not  the  original 
subscriber;  and  the  constitution  of  Nebraska 
provides  that  the  original  subscribers  shall 
remain  individually  liable  for  the  unpaid 
subscriptions  until  they  are  paid.  It  may 
be  that  the  corporation  and  the  subscriber 
can,  by  agreement,  release  the  contract  of 
subscription  after  it  is  made;  that  the  cor- 
poration can  pay  back  to  the  subscriber  the 
money  he  has  paid  on  account  of  his  stock, 
and  surrender  to  him  his  notes  for  any  un- 
paid part  of  the  subscription;  and  that  the 
subscriber  can  repay  to  the  corporation  the 
dividends  which  he  has  received,  and  sur- 
render his  certificates  of  stock,  so  that  both 
parties  may  be  restored  to  their  condition 
before  the  subscription  was  made.  Nothing 
of  that  nature,  however,  was  done  in  this 
case,  and  it  is  not  important  to  discuss  the 
effect  of  such  transaction.  The  defendants 
here  made  no  contract  of  rescission.  Tliey 
merely  sold  their  stock.  The  surrender  of 
the  certificates,  the  issue  of  new  certificates 
to  the  purchasers,  the  substitution  of  the 
notes  of  the  latter  for  those  of  the  defend- 
ants, evidenced  nothing  but  sales.  They  are 
only  the  usual  concomitants  of  sales  of  stock 
in  corporations,  which,  for  their  own  con- 
veniences in  keeping  simple  records  of  the 
ownership  of  their  stock,  are  accustomed  to 
require  the  surrender  of  the  old  certificates 
and  the  issue  of  new  ones  whenever  the  sales 
of  their  stock  are  called  to  their  attention. 
The  defendant's  contracts  of  subscription 
were  never  rescinded.  Tliey  were  the  orig- 
inal subscribers  to  the  stock,  and  the  fact 
that,  when  they  sold  it,  their  certificates 
were  surrendered,  new  certificates  were  is- 
sued to  the  purchasers,  and  the  secured  notes 
of  the  latter  for  the  unpaid  part  of  the  sub- 
scriptions were  substituted  for  their  original 
notes,  does  not  change  their  character  as 
original  subscribers  or  relieve  them  from  the 
modified  liability  to  pay  their  subscriptions 
which  was  sedulously  preserved  by  section  4 
of  article  lib  of  the  constitution  of  Ne- 
braska." See  also  Commercial  Nat.  Bank  v. 
Gibson,  37  Neb.  750,  66  N.  W.  616. 

In  Pennsylvania  by  the  terms  of  the  rail- 
road act  a  transfer  of  stock  in  a  railroad 
corporation  does  not  relieve  the  stockholder 
from  liability  for  corporate  debts  theretofore 
incurred.  Pittsburg,  etc.  R.  Co.  v.  Clarke, 
29  Pa.  St.  146;  Graflf  v.  Pittsburgh,  etc.  R. 
Co.  31  Pa.  St.  489;  Hays  v,  Pittsburgh,  etc. 
R.  Co.  38  Pa.  St.  81;  Cass  v.  Pittsburg,  etc. 
R.  Co.  80  Pa.  St.  31. 

The  Tennessee  banking  act  makes  a  trans- 
ferer of  stock  liable  to  the  extent  of  anv 
unpaid  part  of  the  subscription.  Marr  v. 
West  Tennessee  Bank,  4  Lea   (Tenn.)   578. 

The  Virginia  statute  (Code  1873,  c.  57, 
§  26,  tit.  18)  provides  that  "on  any  assign- 
ment  [of  corporate  stock  1   the  assignee  and 
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assignor  shall  each  be  liable  for  any  instal- 
ments which  have  accrued  or  which  may 
thereafter  accrue.'*  Liability  to  creditors  un- 
der the  foregoing  statute  has  been  enforced 
in  other  jurisdictions  in  a  number  of  cases. 
Hawkins  v.  Glenn,  131  U.  S.  319,  9  S.  Ct. 
739,  33  U.  S.  (L.  ed.)  184;  Glenn  v.  Foote, 
36  Fed.  824,  writ  of  error  dismissed  145  U. 
S.  638,  12  S.  Ct.  981,  36  U.  S.  (L.  ed.)  859; 
Priest  V.  Glenn,  51  Fed.  400,  2  C.  C.  A.  305, 
affirming  48  Fed.  19;  Morris  v.  Glenn,  87 
Ala.  628,  7  So.  90;  McKim  v.  Glenn,  66  Md. 
479,  8  Atl.  130;  Brinkley  v.  Hambleton,  67 
Md.  169,  8  Atl.  904;  Hambleton  v.  Glenn, 
72  Md.  331,  20  Atl.  115;  Glenn  v.  Hunt,  120 
Mo.  330,  26  S.  W.  181.  In  Hamilton  v. 
Glenn,  86  Va.  901,  9  S.  E.  129,  it  was  said; 
"But  they  further  claim  that  they  have  as- 
signed their  stock,  and  are  not  liable  as  aa- 
signors,  having  been  originally  assignees. 
The  statute,  however,  includes  them  (chapter 
67,  sec.  26,  Code),  and  provides  that  on  any 
assignment  the  assignee  and  assignor  shall 
each  be  liable  for  any  instalments  which  may 
have  accrued,  or  which  may  thereafter  ac- 
crue, and  may  be  proceeded  against  in  the 
manner  before  provided.  They  were  first  as- 
signees, and  were  liable  because  their  as- 
signor had  not  paid  up  the  stock,  and  now 
they  are  assignors,  and  are  liable  as  such 
because  they  have  not  paid  up  the  stock 
before  assignment,  and  so  are  their  assignees. 
This  is  the  obvious  meaning  and  purpose  of 
the  law." 

In  Wisconsin  the  banking  act  provides  as 
follows:  "Each  and  every  person  owning  or 
holding  stock  in  any  bank  or  banking  asso- 
ciation who  shall  sell,  transfer  or  assign  his 
slock,  .  .  .  shall  be  held  and  remain  for 
the  term  of  six  months  from  and  after  such 
sale  .  .  .  personally  liable  to  the  amount 
of  the  stock  so  as  aforesaid  sold  .  .  .  for 
the  payment  of  all  debts  and  liabilities  of 
such  bank  or  banking  association  existing  at 
th,e  time  of  such  sale,  transfer  or  assign- 
ment.'* In  Gager  v.  Paul,  111  Wis.  638,  87 
N.  W.  875,  construing  that  act  it  was  said: 
"Some  statutes  with  more  or  less  clearness 
extend  the  liability  of  a  transferer,  not  to 
the  then  creditors  for  a  term  of  six  months, 
but  to  all  who  shall  become  creditors  within 
a  term  of  six  months;  thus  warranting  a 
construction  to  the  effect  that  the  class  to 
whom  liability  shall  exist  only  is  limited  by 
that  term,  and  the  liability,  having  arisen, 
may  be  enforced  when  the  creditors  choose, 
subject  only  to  the  general  limitations  upon 
actions.  Such  construction  is  clearly  ex- 
cluded by  our  statute.  The  liability  is  lim- 
ited to  those  who  are  creditors  at  the  time 
of  the  transfer,  and,  if  that  liabilily  were 
intended  to  be  enforceable  at  any  time  with- 
in the  ordinary  period  for  bringing  actions, 
the  clause  'for  a  term  of  six  months'  would 


be  meaningless.  That  clause  can  have  but 
one  significance,  and  that  its  obvious  one — 
namely,  that  at  any  moment  within  the 
specified  period  there  exists  a  liability  from 
the  transferring  stockholder  to  each  and  all 
of  the  defined  class  of  creditors  on  which 
suit  can  be  brought  (the  form  of  such  suit 
needing  to  be  in  compliance  with  the  hold- 
ings of  this  court  from  (Coleman  v.  WTiite, 
14  Wis.  700,  to  Eau  Claire  Nat.  Bank  v. 
Benson,  106  Wis.  624),  and  that  after  such 
six  months  he  is  not  liable  at  all." 


i>oinni.i£ 

V. 

PACIFIO  COAST  OAStTAIiTY 
OOUPAITT. 

Idaho  Supreme  Court — January  2,  1914. 

2S  Idaho  396;  18S  Pac*  5O0. 


Acoident  Insurance  —  Notice  and  Proof 
of  Acoident  —  Waiver. 

In  an  action  on  an  accident  policy,  held, 
that  the  whole  course  of  dealing  by  the  de- 
fendant company  shows  that  it  recognizes  a 
local  agent  as  an  agent  in  receiving  oral 
notice  and  proof  of  the  accident,  and  so  acted 
upon  such  information  as  to  waive  a  strict 
compliance  with  the  giving  of  written  notice 
of  such  accident. 

[See  note  at  end  of  this  case.] 

Pleading  Waiver. 

Even  though  the  complaint  does  not  allege 
a  waiver  of  proof  of  notice,  where  facts  con- 
stituting the  waiver  are  introduced  by  the 
defendant  itself,  without  objection,  the  de- 
fendant will  not  be  permitted  to  say  that, 
since  there  was  no  waiver  pleaded,  such  evi- 
dence ought  not  to  be  considered. 

Trial  —  Reception  of  Evidence  —  Fail- 
ure to  Object. 

Failure  to  object  to  evidence  at  the  time 
it  is  offered  is  a  waiver  of  the  objection  that 
it  is  not  admissible  under  the  pleadings,  un- 
less a  motion  is  made  during  the  trial  to 
strike  out  such  evidence. 

Limitation   of   Actions   —  Validity    of 
Contract  Limitation. 

A  provision  in  a  contract  of  insurance,  to 
the  effect  that  no  action  at  law  or  suit  in 
equity  shall  be  commenced  before  three 
months,  nor  after  six  months,  from  the  date 
on  which  affirmative  proof  of  accident  must 
be  furnished  to  the  company,  is  repugnant  to 
the  provisions  of  section  3321,  Rev.  Codes, 
which  provides  that  every  stipulation  or  con- 
dition in  a  contract  by  which  any  party  there- 
to is  restricted  from  enforcing  his  rights  un- 
der the  contract  by  the  usual  proceedings  and 
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the  ordinary  tribunals,  or  which  limits  the 
time  in  which  he  may  enforce  his  rights,  is 
▼Old. 

Appeal  from  District  Court,  Shoshone 
county:     Woods,  Judge. 

Action  on  accident  insurance  policy.  Andy 
J.  Douville,  plaintiff,  and  Pacific  Coast  Casu- 
alty Company,  defendant.  Judgment  for 
plaintiff.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.     AFFiBMin). 

James  A.  Wayne  for  appellant. 
Feathcrstone  <€  Fox  for  respondent. 

[400]  SuLUVAN,  J. — ^This  action  was 
brought  to  recover  on  a  contract  of  insur- 
ance against  accident.  It  appears  that  the 
plaintiff  fell  from  the  roof  of  a  building  upon 
which  he  was  at  work  and  was  so  badly  in- 
jured that  he  was  prevented  from  laboring 
for  more  than  nine  months.  It  is  not  ques- 
tioned but  that  the  injuries  suffered  by  the 
respondent  were  of  such  a  nature  as  would 
entitle  him  to  recover  had  he  complied  with 
the  terms  of  his  contract,  but  the  action  was 
defended  solely  upon  the  ground  that  the 
plaintiff  had  failed  to  comply  with  the  re- 
quirements of  the  policy. 

The  case  was  tried  by  the  court  without  a 
jury  and  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  $270,  or  at  the 
rate  of  $30  per  month  for  nine  months,  as 
provided  by  the  policy.  The  appeal  is  from 
the  judgment. 

The  only  error  specified  is  that  the  court 
erred  in  overruling  defendant's  motion  for  a 
nonsuit,  which  was  interposed  at  the  close  of 
plaintiff's  testimony,  and  the  defendant  of- 
fered no  evidence  whatever. 

It  is  contended  by  counsel  for  appellant 
that  under  the  contract  of  insurance  it  was 
obligatory  upon  the  plaintiff  to  give  written 
notice  of  his  injuries,  which  he  failed  to  do; 
and  it  is  contended  by  counsel  for  respond- 
ent that  appellant  waived  notice  of  the  in- 
jury by  its  subsequent  conduct  in  the  [401] 
following  particulars,  to  wit:  (1)  It  re- 
ceived and  retained  the  proofs  furnished  by 
the  plaintiff  without  objection;  (2)  It  de- 
manded further  information  and  additional 
proofs;  (3)  It  required  the  insured,  after 
the  accident  and  notice  thereof,  to  have  re- 
spondent's physician  make  further  reports; 
(4)  It  never  questioned  its  liability  upon 
the  ground  that  notice  was  not  given  as 
required  by  the  contract  of  insurance,  but 
attempted  to  question  its  liability  upon  the 
ground  that  the  physician  of  the  respondent 
bad  failed  to  make  the  reports  required  by 
the  provisions  of  the  insurance  contract. 

The  proof  of  injury  was  not  furnished 
within  the  ten  days  required  by  the  insur- 
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ance  contract,  but  it  is  shown  that  the  no- 
tice was  furnished  at  a  time  subsequeut  and 
that  the  insurance  company  had  full  notice 
of  the  injury;  that  such  proof  of  injury  so 
furnished  was  retained  by  the  appellant  with- 
out objection  that  it  came  too  late,  but  ap- 
pellant demanded  further  and  additional 
jiroofs. 

We  think  that  this  action  of  the  company 
constituted  a  waiver,  as  the  company  had 
full  notice  of  the  injury  and  of  the  condi- 
tion of  the  plaintiff  for  a  number  of  months 
while  he  was  under  the  care  of  a  physician 
V  because  of  such  injury.  (Standard  L.  etc. 
Ins.  Co.  V.  Davis,  59  Kan.  521,  53  Pac.  856; 
Wildey  Casualty  Co.  v.  Sheppard,  61  Kan. 
351,  59  Pac.  651,  47  L.R.A.  650;  Hohn  v. 
Inter-state  Casualty  Co  115  Mich.  79,  72 
N.  W.  1105;  Moore  v.  Wildey  Casualty  Co. 
176  Mass.  418,  57  N.  E.  673.) 

It  appears  that  the  physician's  report  was 
not  satisfactory  to  the  appellant  and  it 
asked  him  to  furnish  an  additional  report, 
which  he  did.  This  requirement  on  the  part 
of  the  appellant  seems  inconsistent  with  the 
claim  that  notice  was  not  given  as  required 
by  the  policy.  If  the  appellant  was  going 
to  stand  on  the  ground  that  the  notice  had 
not  been  given  as  required  by  the  insurance 
contract,  it  certainly  would  not  have  asked 
for  an  additional  report  from  the  physician. 
We  think  by  its  action  herein  it  waived  any 
defense  it  may  have  had  because  of  the  fail- 
ure to  give  notice  of  the  injury  within  the 
time  required  by  the  policy.  (Sheanon  v. 
Pacific  Mut.  L.  Ins.  Co.  83  Wis.  507,  53 
N.  W.  878;  Trippe  [402]  v.  Provident  Fund 
Soc.  140  N.  Y.  23,  37  Am.  St.  Rep.  529,  35 
N.  E.  316,  22  L.R.A.  432.) 

It  appears  from  the  evidence  that  the 
agent  of  the  company  had  received  the  proofs 
of  the  accident  two  days  after  the  accident, 
and  that  he  was  treated  as  the  agent  of 
appellant,  having  authority  to  receive  such 
proofs,  and  that  thereupon  the  company  in- 
vestigated the  matter  by  seeking  advice  in 
reference  to  the  case  both  from  respondent's 
physician  and  from  respondent  himself,  as 
well  as  from  appellant's  agent,  Badger. 

It  was  held  in  Travelers'  Ins.  Co.  v.  Ed- 
wards, 122  U.  S.  457,  7  S.  Ct.  1249,  30  U.  S. 
(L.  ed.)  1178,  that  such  acts  constituted  a 
waiver  by  an  insurance  company. 

It  appears  that  the  appellant  denied  lia- 
bility upon  the  ground  that  proper  proof  as 
to  the  condition  of  the  respondent  by  his 
physician  was  not  furnished  from  time  to 
time,  and  not  upon  the  ground  that  it  had 
not  received  notice  of  the  accident  within 
the  time  required  by  the  policy.  We  think 
this  constituted  a  waiver. 

In  Lampkin  v.  Travelers'  Ins.  Co.  II  Colo. 
App.  249,  52  Pac.  1040,  it  is  held  that  proof 
of  loss  is  waived  by  refusal  to  pay  accident 
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insurance  on  the  ground  that  there  was  mis- 
representation in  obtaining  the  policy.  Coun- 
sel for  appellant,  however,  contends  that  the 
waiver  of  proof  of  loss  is  not  in  issue  in 
this  case,  and  cites  Aronson  v.  Frankfort 
Ace.  etc.  Ins.  Co.  9  Cal.  App.  473,  99  Pac. 
537.  In  that  case  the  objection  was  made 
by  counsel  for  the  company  to  evidence  ad- 
duced on  the  trial  on  behalf  of  the  insured 
tending  to  show  a  waiver  whereas  he  had 
pleaded  compliance  with  the  policy. 

The  case  at  bar  presents  an  entirely  dif- 
ferent proposition.  The  proof  of  waiver  was 
introduced  by  the  appellant  itself,  when,  on 
cross-examination  of  respondent's  witnesses, 
the  appellant  introduced  numerous  letters 
showing  the  waiver  by  the  company.  The 
appellant,  having  introduced  this  evidence,  is 
not  in  a  position  to  claim  that  the  proof  of 
the  waiver  of  notice  was  improperly  admit- 
ted, it  having  introduced  such  evidence  on 
its  behalf,  and  it  certainly  will  not  be  heard 
to  [403]  say  that  there  was  no  waiver  when 
its  own  evidence  shows  that  there  was.  An 
amended  complaint  could  have  been  made  to 
show  such  waiver,  but  it  became  unnecessarv 
to  amend  the  pleadings  when  the  proof  in- 
troduced by  the  appellant  obviated  that  ne- 
cessity. It  is  one  of  the  plain  rules  of  plead- 
ing and  procedure  that  the  failure  to  object 
to  evidence  at  the  time  it  is  offered  is  a 
waiver  of  the  objection  that  it  is  not  admis- 
sible under  the  pleadings.  (McCarthy  v. 
Phelan,  132  Cal.  404,  64  Pac.  570;  Stockton 
Combined  Harvester,  etc.  Works  v.  Glens 
Falls  Ins.  Co.  121  Cal.  167,  53  Pac.  566; 
Lawlor  v.  Kemper,  20  Mont.  13,  49  Pac.  398.) 

It  was  held  in  Moore  v.  Campbell,  72  Cal. 
251,  13  Pac.  689,  that  if  the  evidence  offered 
is  not  objected  to,  the  party  presenting  it  is 
entitled  to  the  benefit  of  any  cause  of  action 
or  defense  established  thereby.  The  court 
said:  "The  answer  might  have  been,  and 
perhaps  should  have  been,  amended  at  the 
trial,  but  as  the  case  was  tried  upon  it  with- 
out objection  as  to  its  sufficiency,  and  tlie 
fmdings  and  decision  were  justified  by  the 
evidence,  the  order  refusing  a  new  trial 
should  now,  we  think,  be  affirmed."  (Feidler 
V.  Motz,  42  Kan.  519,  22  Pac.  561.) 

In  Guley  v.  Northwestern  Coal,  etc.  Co.  7 
Wash.  49i,  35  Pac.  372,  it  was  held  that 
where  evidence  is  received  without  objection 
that  it  is  not  admissible  under  the  pleadings, 
and  no  motion  to  strike  out  or  suggestion 
of  surprise  is  made,  a  nonsuit  is  properly 
refused,  and  that  a  party  cannot  object  to 
the  irrelevancy  of  evidence  which  he  himself 
introduced. 

Counsel  for  appellant  contends  that  suit 
could  not  be  instituted  under  the  provisions 
of  the  contract  of  insurance  until  the  as- 
sured had  recovered  from  total  disability. 
In  case  of  total  disability,  under  the  provi- 
sions of  the  policy,  the  insured  was  entitled 


to  $30  per  month,  and  we  think  under  the 
provisions  of  said  policy  that  amount  be- 
came due  at  the  end  of  each  month  and 
might  be  recovered. 

In  Kentucky  L.  etc.  Ins.  Co.  v.  Franklin, 
102  Ky.  512,  43  S.  W.  709,  it  was  held  under 
a  policy  providing  for  the  payment  of  weekly 
indemnity,  not  exceeding  a  specified  sum, 
for  loss  of  time,  or  for  payment  of  money 
value  of  insured's  time  [404]  for  a  period 
during  which  he  is  continuously  and  totally 
disabled,  not,  however,  to  exceed  a  certain 
number  of  weeks  from  the  time  of  the  acci- 
dent, the  insured  was  entitled  to  a  weeklv 
indemnity  and  need  not  wait  until  his  dis- 
ability had  ceased  or  until  the  end  of  the 
period  limiting  the  time  for  which  indemnity 
could  be  recovered,  before  bringing  his  action 
for  loss  of  time. 

It  is  provided  by  subd.  N  of  the  contract 
of  insurance  that  no  action  at  law  or  in 
equity  shall  be  commenced  before  three 
months  nor  after  six  months  from  the  date 
on  which  this  paragraph  provides  that  af- 
firmative proof  must  be  furnished  to  the 
company.  This  is  a  clear  violation  of  sec. 
3321,  Rev.  Codes,  which  provides  that  every 
stipulation  or  condition  in  a  contract  by 
which  any  party  thereto  is  restricted  from 
enforcing  his  rights  under  the  contract  by 
the  usual  proceedings  in  the  ordinary  tribu- 
nals, or  which  limits  the  time  in  which  he 
may  enforce  his  rights,  is  void.  It  would 
seem  under  the  provisions  of  that  section 
that  the  plaintiff  was  not  bound  by  the  limi- 
tations in  said  contract.  (See  Huber  v.  St. 
Joseph's  Hospital,  11  Idaho  631,  83  Pac. 
768.) 

The  appellant  does  not  attempt  to  show 
that  it  has  suffered  any  injury  because  of 
any  technical  failure  of  the  respondent 
strictly  to  comply  with  the  letter  of  said 
insurance  contract.  It  is  conceded  that  the 
respondent  was  accidentally  hurt  and  totally 
disabled  by  reason  thereof  for  at  least  nine 
months.  The  agent  of  the  company  knew 
that  the  respondent  had  suffered  such  acci- 
dent and  the  company  was  fully  advised  in 
regard  to  the  matter  by  its  agent  as  well  as 
by  the  physician  of  the  respondent. 

Under  all  of  the  facts  of  the  case,  we 
think  the  appellant  is  liable.  The  judgment 
must  therefore  be  affirmed,  with  costs  in 
favor  of  respondent. 

Ailshie,  C.  J.,  and  Stewart,  J.,  concur. 

Petition  for  rehearing  denied. 

NOTE. 

Water  of  ProTtfllon  In  Aooideiit  Iiuur- 
ance  Policy  Requiring  Notice  of  la- 
Jury  or  Death  to  Be  Given  within 
Certain  Time. 

It  is  the  purpose  of  this  note  to  review 
the  recent  decisions  discussing  the  waiver  of 
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4  provision  in  an  accident  insurance  policy 
requiring  notice  of  injury  or  death  to  be 
given  within  a  certain  time.  The  earlier 
cases  on  this  question  are  collected  in  the 
notes  to  Canadian  R.  Ace.  Ins.  Co.  v.  Haines, 
21  Ann.  Cas.  916,  and  Da  Rin  v.  Casualty 
Company  of  America,  137  Am.  St.  Rep.  709, 
730. 

A  stipulation  in  an  accidont  insurance 
policy  requiring  notice  of  injury  or  death 
within  a  certain  time  being  for  the  benefit  of 
the  insurer,  it  may  be  waived  bv  him.  Brix 
V.  American  Fidelity  Co.  171  Mo.  App.  518, 
153  S.  W.  789. 

In  Hummer  v.  Midland  Casualty  Co.  181 
Mich.  386,  148  N.  W.  413,  the  court  in  dis- 
cussing the  waiver  by  the  insurer  of  a 
provision  in  an  accident  insurance  policy  re- 
quiring notice  to  be  given  as  soon  as  pos- 
sible after  an  accident  to  the  insured,  said: 
"Waiver  mav  be  found  from  circumstances 
which  show  intention  of  the  insurer  to  com- 
plain that  earlier  notice  was  not  :^iven,  and 
which  indicate  that  the  notice  given  is  re- 
garded as  a  sufficient  performance  of  contract 
duty.  This  is  especially  true  when,  the 
testimony  being  all  before  the  court,  it  does 
not  appear  that  the  failure  to  give  earlier 
notice  has  prejudiced  the  insurer." 

The   reported   case   holds  that   an   insurer 
by  demanding  further  and  additional  proofs 
of  an  accident  to  the  insured,  after  receiving 
and  retaining  without  objection  a  notice  of 
the  injury  which  was  not  given  within  the 
time  required  by  the  policy,  waived  a  strict 
compliance  with  the   requirement  as  to  no- 
tice.     But   in    United    Benev.    Soc.   v.    Free- 
man,   111    Ga.    355,    36    S.    E.    764,    it    was 
hold  that  where  an  insurer  sent  blank  form^^ 
of    proof    of   the    injury    to    the   insured    to 
be   filled   out    by   him,   in    ignorance   of   the 
fact  that  the  time  within  which  the  insured 
was  required  by  the  policy  to  give  notice  of 
an  injury  had  already  elapsed,  the  provision 
as  to  notice  was  not  waived.     To  the  same 
effect    see    Hagadorn    v.    Masonic    Equitable 
Ace.  Assoc.   59   App.  Div.   321,  69   N.  Y.  S. 
831.     The    court   in    United    Benev.    Soc.   v. 
Freeman,  supra,  said:     "Under  the  circum- 
stances   disclosed    by    the    evidence,    did   the 
society,  by  sending  out  the  blank   forms  to 
be  filled   out  by   the  plaintiff  and   returned 
to  it,  waive  the  giving  of  the  required  notice 
-within  ten  days  from  the  date  of  the  injury? 
There  is  undoubtedly  much  excellent  authori- 
ty for  holding  that  if  the  society,  with  full 
knowledge   of   the   facts,   required   the   bene- 
ficiary  under   the   contract   of   insurance   to 
do  some  act  or  incur  .some  expense  or  trouble 
which  was  inconsistent  with  the  claim  that 
the  contract  had  become  inoperative  in  con- 
sequence of  a  breach  of  the  condition  as  to 
the  time  within  which  the  notice  should  be 
given,  then  it  impliedly  waived  this  defense. 


But  certainly  no  one  can  be  held  to  have 
impliedly  waived  a  defense  of  the  existence 
of  which  he  had  no  knowledge  at  the  time 
he  did  the  act  which  is  relied  upon  as  a 
waiver  thereof.  One  cannot  be  held  to  have 
waived  something  of  the  existence  of  whicli 
he  was  ignorant." 

Where    an    accident    insurance    company 
denies  liability  on  grounds  other  than  that 
notice  of  injury  or  death  has  not  been  given 
as  provided  by  the  policy,  it  thereby  waives 
the  giving  of  the  notice.    Continental  Casual- 
ty Co.  V.  Mathis,  150  Ky.  477,  150  S.  W.  507: 
National  L.  etc.  Ins.  Co.  v.  O'Brien,  165  Ky. 
498,  159   S.   W.   1134;    Johnson   v.   Bankers' 
Mut.    Casualty    Ins.   Co.    129   Minn.    18,    24, 
Ann.  Cas.  1916A  154,  151  N.  W.  413,  L.R.A. 
1915D  1199;   Brix  v.  American  Fidelity  Co. 
171  Mo.  App.  518,  153  S.  W.  789.     And  see 
the    reported    case.      6ee    also    Larlpkin    v. 
Travelers'    Ins.    Co.    11    Colo.   App.    249,   52 
Pac.  1040;  Keeton  v.  National  Union   (Mo.) 
182    S.    W.    798;    Johnson    v.    Continental 
Casualty  Co.   122   Mo.   App.   369,   99   S.   W\ 
473;    Legnard  v.   Standard  L.   etc.   Ins.   Co. 
81   App.   Div.  320,   81  N.   Y.  S.   616.     Thus 
in  Johnson  v.   Bankers'  Mut.   Casualty  Ins. 
Co.  supra,  it  was  held  that  a  denial  of  lia- 
bility on  an  accident  insurance  policy  on  the 
express  ground  that  the  right  to  an  autopsy 
was  denied,  waived  a  failure  to  give  notice 
of  the  death  of  the  insured  within  twenty 
days    as    required    by    the    policy.     And    in 
National  L.  etc.  Ins.  Co.  v.  O'Brien,  156  Ky 
498,  159  S.  W.  1134,  it  was  held  that  there 
was  a  waiver  of  the  notice  of  an  accident 
to  the  insured  as  required  by  an  insurance 
policy,  it  appearing  that  a  demand  for  in- 
demnity was  made  by  the  insured  before  his 
death,    and    by    his    personal    representative 
after  his  death,  and  that  liability  was  denied 
excepting  for  a  part  of  the  amount  due.    So 
in   Brix   v.   American   Fidelity   Co.   171   Mo. 
App.  518,  153   S.  W.  789,  it*  appeared  that 
an    accident   insurance    policy    required    the 
insured    to   give   the    insurer    notice   of    an 
accident  as  early  as  might  be  reasonably  pos- 
sible after  its   occurrence.     Notice  was  not 
given  until  six  weeks  after  the  insured  was 
injured,  when  the  general  agent  of  the  com- 
pany denied  liability  because  the  notice  had 
been  deferred  an  unreasonable  time.     Never- 
theless an  adjuster  was  sent  to  investigate 
and  settle  the  claim.     A  settlement  of  the 
indemnity  then   accrued   was   offered   if   the 
insured   would   sign   a   receipt   which   would 
release    the    insurer    from    subsequently    ac- 
cruing claims  arising  from  the  injury,  and 
that  settlement  was  refused  by  the  insured. 
Finally  the  insurer  rested  its  refusal  to  pay 
on  the  ground  that  the  insured  was  suffering 
from  malaria  and  had  not  been  injured  at 
all.     It  was  held   that  there  was  a  waiver 
of  the  provision  requiring  notice  of  the  ac- 
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cident.  But  in  Smith  v.  American  Nat.  Ins. 
Co.  Ill  Ark.  32,  162  S.  W.  772,  it  was  held 
tliat  the  mere  assertion  of  a  defense  in  ad- 
dition to  that  of  the  failure  to  give  notice 
did  not  deprive  the  insurer  of  that  defense, 
if  the  beneficiary  was  invited  to  incur  no 
expense  or  trouble  and  nothing  was  done 
which  influenced  him  to  fail  in  the  perform- 
ance of  that  duty. 

A  waiver  of  the  provision  in  a  policy  re- 
quiring notice  of  an  accident  to  the  insured 
cannot  be  recalled  after  it  has  once  attached. 
Brix  V.  American  Fidelity  Co.  171  Mo.  App. 
618,  163  S.  W.  789. 


BORCHERT 

V. 


Nebraska  Supreme  Court — January  6,  1915. 


97  Neb.  593;  160  N,  W,  S80. 


Limitation  of  Actions  —  Action  for  As- 
sault with  Felonious  Intent. 

A  civil  action  for  assault  with  intent  to 
rape  is  an  action  for  damages  for  an  assault 
and  battery  with  circumstances  of  aggrava- 
tion which  must,  under  aet'tion  13  of  the  code, 
be  begun  within  one  year  after  the  cause  of 
action  accrued. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Dundy  county : 
Pesbt,  Judge. 

Action  for  assault  and  battery.  Bessie  B. 
Borchert,  plaintiff,  and  James  Bash,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

C.  E.  Eldred  and  A.  T.  Cowinga  for  appel- 
lant. 
Bernard  McNeny  for  appellee. 

[593]  Lbtton,  J. — Tliis  is  a  civil  action  for 
assault  and  battery.  It  is  charged  that  the 
defendant  assaulted  the  plaintiff  and  attempt- 
ed to  have  carnal  intercourse  with  her  against 
her  will  and  without  her  consent  by  forcibly 
overcoming  her  resistance,  but  that  the  plain- 
tiff by  exercising  her  strength  [594]  succeeded 
in  releasing  herself.  Tiie  assault  is  alleged  to 
have  occurred  on  the  6th  day  of  March,  1911. 
Tlie  action  was  begun  on  the  23d  of  Septem- 
ber, 1912.  The  defendant  filed  a  general  de- 
murrer, on  the  ground  that  the  plaintiff's 
cause  of  action  was  barred  by  the  statute  of 


limitations.  The  demurrer  was  sustained, 
and,  the  plaintiff  having  elected  to  stand  upon 
her  petition,  a  judgment  of  dismissal  was 
entered.    Plaintiff  appeals. 

The  question  to  determine  is  whether  the 
action  is  one  for  assault  and  battery,  which 
by  section  33  of  the  code,  must  be  brought 
within  one  year,  or  whether  it  is  "an  action 
for  an  injury  to  the  rights  of  plaintiff,  not 
arising  on  contract,  and  not  hereinafter  enum- 
erated" which,  under  section  12,  is  not 
barred  until  four  vears  after  the  wrong.  The 
appellant's  position  is  that  the  petition 
charges  a  felonious  assault,  and  that  felonious 
assaults  are  not  within  the  dcfihition  of  as- 
sault and  battery,  and,  hence,  must  be  covered 
by  the  provision  of  section  12.  It  is  a  settled 
doctrine  of  statutory  construction  that  words 
shall  be  taken  to  have  their  ordinary  and  cus- 
tomary meanings  The  question,  then,  is,  for 
what  classes  of  wrongs  has  it  been  generally* 
understood,  both  in  England  and  in  this  coun- 
try, can  damages  be  recovered  in  civil  actions 
for  assault  and  battery? 

At  tlie  common  law  the  action  for  every 

wrong  of  this  nature  was  trespass,  vi  et  armis, 

for  assault  and  battery.    Dickey  v.  McDonnell, 

41    111.  62;   Agnew  v.  Jobson,'  13  Cox  C.  C. 

(Eng.)  f)2r). 

In  Klliott  v.  Van  Buren,  33  Mich.  49,  20 
Am.  Rep.  608,  it  is  said:  'This  action  is 
nothing  more  than  trespass  for  an  assault 
and  battery.  There  is  no  such  thing  as  a  pri- 
vate action  for  a  crime  as  such.  The  civil 
grievance  here  charged  was  an  assault,  de- 
scribed, as  was  proper,  with  its  attendant 
circumstances  of  enormity,  including  an  at- 
tempt to  ravish.  This,  however,  does  not 
make  it  differ  from  an  action  for  a  lighter 
grievance,  except  as  showing  a  heavier  ground 
of  complaint,  for  which,  if  made  out,  the  dam- 
ages allowed  would  be  likely  to  be  larger." 

[595]  It  is  unnecessary,  in  order  to  make 
out  a  cause  of  action,  to  plead  matters  of 
aggravation,  since  their  effect  is  merely  to 
increase  the  damages  (3  Cyc.  1082^)  ;  and 
the  contention  that,  because  the  assault  is 
alleged  to  have  been  accompanied  by  aggra- 
vated circumstances,  the  nature  of  the  action 
is  changed  from  a  civil  action  of  assault  and 
battery,  we  think,  is  untenable.  It  is  the 
same  action,  but  the  damages  may  be  en- 
hanced by  the  nature  of  the  assault. 

The  books  are  full  of  reports  of  civil  actions 
for  indecent  assaults  of  this  nature,  extend- 
ing over  a  period  of  many  years.  They  are 
uniformly  classed  at  common  law  as  actions 
in  trespass,  vi  et  armiSy  for  assault  and  bat- 
tery, and  in  code  states  as  actions  for  assault 
and  battery.  The  following  illustrative  rases 
are  concerned  with  like  assaults.  Each  is 
denominated  an  action  for  assault  and  bat- 
tery. Luttermann  v.  Romey,  143  la,  233,  121 
N.  W.  1040;  Haulish  v.  Boiler,  72  App.  Div. 
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559,  75  N.  Y.  S.  Wi;  Derwin  ▼.  Parsons,  52 
Mich.  425,  18  K.  W.  200,  50  Am.  Rep.  262; 
Parker  v.  Coture,  63  Vt.  155,  21  Atl.  494,  25 
Am.  St.  Rep.  750.  See,  also,  1  Kinkeal,  Com- 
mentaries on  Torts,  sec.  206. 

In  Ohio,  from  whicli  state  our  code  was 
taken,  there  seems  to  have  been  no  doubt  as 
to  the  nature  of  an  action  for  such  an  as- 
(sault;  and,  in  the  absence  of  a  disability  on 
the  part  of  the  plaintiff  (such  as  infancy), 
it  must  be  brought  within  one  year.  15or- 
muth  V.  Beyer,  6  Ohio  Civ.  Dec.  5*48,  10  01»io 
Cir.  Ct.  291. 

It  is  significant  that  libel,  slander,  assault 
and  battery,  malicious  prosecution,  and  falBe 
imprisonment — ^all  personal  wrongs — are  in- 
cluded in  the  one  year  statute.  The  legisla- 
ture evidently  thought  that  the  public  inter- 
est requires  a  prompt  prosecution  of  such 
actions.  Charges  of  this  nature  are  easily 
made  and  difficult  to  defend  against,  and  the 
lapse  of  more  than  one  year  after  the  al- 
leged occurrence  of  the  wrong  allows  time 
for  the  dispersion  of  witnesses,  and  makes 
the  difficulty  of  defending  such  cases  much 
i.reater.  In  Kramer  v.  Weigand,  91  Neb.  47, 
1.3r>  N.  W.  230,  which  plaintiff  cites,  it  is 
sraid,  speaking  ot  the  common  law :  "Damages 
for  assault  and  battery  were  recoverable  in 
a  civil  action,  but  damages  for  rape  were 
not,  and  where  rape  was  part  of  the  violence 
proved  there  could  be  no  [596]  recovery  for 
assault  and  batterv.  .  .  .  This  difference 
t)etween  the  nature  of  the  offenses  was  evident- 
ly observed  by  the  legislature  when  the  stat- 
ute of  limitations  was  enacted."  Tliat  case, 
therefore,  furnishes  no  basis  for  plaintiff *s 
contention. 

The  judgment  of  the  district  court  is 

Affirmed. 

Sedgwick,  J.  {dissenting) . — ^The  opinion  of 
the  majority  approves  of  Kramer  v.  Wei- 
gand, 91  Neb.  47,  135  N.  W.  230,  and  pro- 
fesses to  distinguish  it  from  this  case.  In 
each  case  the  action  is  for  damages  caused 
by  a  felony  committed  against  the  plaintiff. 
In  each  case  the  felony  complained  of  in- 
cluded an  assault  and  battery,  and  neither 
felony  could  be  committed  without  commit- 
ting an  assault  and  battery.  In  the  case  at 
bar  the  struggle  was  more  strenuous,  and  the 
plaintiff  succeeded  in  preventing  the  consum- 
mation of  the  rape.  In  the  Weigand  case  tlie 
resistance  was  not  so  determined  and  success- 
ful. In  the  case  at  bar,  if  the  plaintiff  had 
been  more  yielding  and  had  not  resisted  so 
strenuously,  she  would  have  had  four  years 
in  which  to  begin  her  action.  By  her  stub- 
bornnc>s  she  forfeited  that  right,  and  must 
suffer  her  injuries  without  redress  because 
she  did  not  begin  her  action  within  one  year 
after  tlie  felony  was  committed  against  her. 
Could  anything  be  more  inconsistent?  The 
explanation  given  in  the  majority  opinion  for 
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such  distinction  is,  to  my  mind,  still  more 
curious.  It  is  said:  "Damages  for  assault 
and  battery  were  (at  common  law)  recover- 
able in  a  civil  action,  but  damages  for  rape 
were  not,  and  where  rape  was  part  of  the 
violence  proved  there  could  be  no  recovery 
for  assault  and  battery.  .  .  .  This  differ- 
ence between  the  nature  of  the  offenses  was 
evidently  observed  by  the  legislature  when  the 
statute  of  limitations  was  enacted."  If  this 
statement  has  any  application  in  the  Wei- 
gand case,  it  has  the  same  application  in  the 
case  at  bar,  but  it  has  no  application  in 
either  case.  Several  hundred  years  ago  in 
England  all  damages  caused  by  any  felony 
belonged  to  the  King.  There  could  be  no 
private  action  for  damages  [597]  caused  by 
a  felony.  They  said  the  damages  were  includ- 
ed in  the  crime.  If  that  were  the  law  with 
us,  it  would  of  course  apply  to  one  felony 
as  well  as  another,  and  would  not  distinguish 
the  case  at  bar  from  the  Weigand  case.  But 
there  never  was  any  such  common  law  in  this 
state.  At  the  earliest  opportunity  a  right 
of  action  was  given  for  all  felonies,  and  no 
distinction  was  made.  "The  right  of  civil 
remedy  is  not  merged  in  a  public  offense,  but 
may,  in  all  cases,  be  enforced  independently 
of  and  in  addition  to  the  punishment  of  the 
latter."  1  Complete  Session  Laws,  p.  351. 
The  first  territorial  legislature  of  1855  enact- 
ed a  criminal  and  civil  code.  It  defined  the 
crime  of  assault,  assault  and  battery,  rape, 
and  assault  with  attempt  to  commit  rape.  1 
Complete  Session  Laws,  p.  96.  It  adopted 
a  part  of  the  Iowa  civil  code,  which  con- 
tained the  statute  of  limitations.  It  con- 
tained no  provision  specially  limiting  the 
time  for  bringing  actions  for  assault  or  as- 
sault and  battery,  but  actions  for  injuries  to 
the  person  were  limited  to  two  years.  1  Com- 
plete Session  Laws,  p.  25.  Later  the  limita- 
tion for  actions  for  injuries  to  the  person  was 
extended  to  four  years,  and  this  limitation 
was  made  to  apply  to  all  actions  for  injuries 
to  the  person  ''not  hereinafter  enumerated," 
and  a  subsequent  section  provided  the  limi- 
tation for  action  for  assault  and  battery 
should  be  one  year.  It  would  seem  very  clear 
that  under  these  statutes  we  ought  to  hold, 
either  that  all  actions  for  damages  caused  by 
a  felony  committed  against  the  person  are 
actions  for  simple  assault  and  battery  and 
must  be  brought  within  one  year,  or  else 
that  all  such  actions  have  a  four-year  limita- 
tion. The  majority  opinion  says:  "At  the 
common  law  the  action  for  every  wrong  of 
this  nature  was  trespass,  vi  et  armiSt  for  as- 
sault and  battery.  .  .  .  And  the  contention 
that,  because  the  assault  is  alleged  to  have 
been  accompanied  by  aggravated  circum- 
stances, the  nature  of  tlie  action  is  changed 
from  a  civil  action  of  assault  and  battery,  we 
think,  is  untenable.  It  is  the  same  action, 
but  the  damages   may   be  enhanced  by   the 
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nature  of  the  assault."  That  is,  if  an  as- 
sault and  battery  is  included  in  the  act  com- 
plained of,  all  consequences  of  the  assault 
and  [598]  battery  are  matters  in  aggravation 
of  damages  and  cannot  change  the  nature  of 
the  action.  This  would,  of  course,  include  an 
accomplished  rape  and  all  possible  conse- 
quences thereof,  and  as  plainly  includes  the 
Weigand  case  as  it. does  the  case  at  bar.  Tlie 
opinion  in  the  Weigand  case  begins  with  the 
statement:  "Plaintiff  is  an  unmarried  wo- 
man, and  this  is  an  action  for  trespass  upon 
her  person."  Of  course  that  correctly  states 
the  nature  of  the  case.  There  can  be  no  rape 
without  an  assault  and  violence  against  the 
person.  The  petition  in  that  case  alleged 
that  "the  defendant  with  force  and  violence 
made  indecent  assault  upon  the  plaintiff," 
and  the  evidence  tended  to  prove  the  allega- 
tion. The  petition  alleged,  and  the  evidence 
tended  to  prove,  serious  consequences  of  the 
assault.  It  was  an  aggravated  assault.  The 
plaintiff  did  not  resist  so  successfully  as  in 
the  case  at  bar,  and  the  consequences  were 
different,  but  both  were  felonies  and  both 
were  followed  by  consequences  that  might 
be  anticipated  from  the  nature  of  the  assault. 
The  majority  opinion  cites  Luttermann  v. 
Romey,  143  la.  233,  121  N.  W.  1040,  and 
other  similar  cases.  These  cases  have  no  re- 
lation to  the  question  we  are  deciding.  The 
action  was  for  an  aggravated  assault.  The 
plaintiff  failed  to  prove  those  elements  of 
the  offense  which  under  our  statute  would 
constitute  a  felony.  It  does  not  appear  from 
the  opinion  whether  the  offense  charged  was 
a  felony  under  the  Iowa  statute.  The  deci- 
sion was  that,  if  plaintiff  failed  to  prove  the 
more  serious  crime,  she  might  still  recover 
for  the  assault.  The  assault  was  necessarily 
included  in  the  charge,  as  in  the  case  at  bar 
and  in  the  Weigand  case,  and,  of  course,  a 
recovery  for  an  assault  could  not  be  denied 
because  the  plaintiff  failed  to  prove  the  fel- 
ony. In  construing  a  statute  words  should 
be  taken  to  have  their  ordinary  meaning,  and 
it  is  unfortunate  to  give  a  strained  and  un- 
natural meaning  to  the  language  of  a  stat- 
ute upon  an  erroneous  idea  of  the  common 
law  of  England  of  hundreds  of  years  ago. 
This  is  especially  so  when  the  result  is  to 
construe  a  statute  in  one  case,  and  give  it  an 
exactly  [599]  contrary  construction  in  the 
next  case  which  involves  the  same  question. 

NOTE. 

What  Is  Civil  Action  for  Assault  with- 
in Statutory  I«iinitation  Applicable 
Thereto. 

It  is  generally  held  that  an  action  to  re- 
cover damages  for  personal  injuries  caused 
by  the  negligence  of  the  defendant  is  not 
within  a  statutory  limitation  applicable  to 
actions  for  assault  and  battery.  Gabrielson 
V.   Waydell,   67   Fed.   342,  reversed  on  other 


grounds  72  Fed.  G4S,  38  U.  S.  App.  328,  19 
C.  C.  A.  58,  73  Fed.  1021,  38  U.  S.  App.  479, 
19  C.  C.  A.  680;  Gains  v.  Engel,  19  D.  C.  221; 
Ott  V.  Great  Northern  R.  Co.  70  Minn.  60, 
72  X.  W.  833;  Bell  v.  Kansas  City,  etc.  R.  Co. 
68  Miss.  19,  8  So.  508;  Donner  v.  Graap,  134 
Wis.  523,  115  N.  W.  125.  Compare  Laurent 
V.  Bernier,  3  Kan.  428;  Byrum  v.  Edwards, 
66  Kan.  96,  71  Pac.  250;  Tobin  v.  Houston, 
etc.  R.  Co.  56  Tex.  641.  Thus  in  Ott  v.  Great 
Northern  R.  Co.  supra,  it  was  said:  *'It  has 
specially  been  urged  that  the  case  at  bar, 
brought  to  recover  for  personal  injuries  al- 
leged to  have  been  caused  by  the  wanton, 
reckless  and  violent  moving  by  defendant's 
servants  of  other  cars  down  and  upon  a  stock 
car,  in  which  plaintiff  was  lawfully  riding,  is 
in  all  respects  within  the  rule  ejusdem  gen- 
eris as  applied  to  an  action  for  a  battery, 
actions  of  that  nature  being  expressly  men- 
tioned in  section  8,  subd.  1.  Being  an  action, 
says  counsel,  for  a  personal  injury,  inflicted 
unintentionally  but  negligently,  it  is  of  the 
same  genus  or  class  as  an  action  for  a  battery 
and  therefore  brought  directly  within  the 
amendment.  In  fact  counsel  goes  further,  for 
his  claim  amounts  to  the  assertion  that  every 
action  for  a  personal  injury,  when  uninten- 
tional but  the  result  of  carelessness  or  negli- 
gence, is  an  action  for  a  battery;  the  wrong 
or  injury  inflicted  being  a  'battery*  at  com- 
mon law  within  the  definition  given  by  Bou- 
vier.  It  may  be  true  that  every  personal 
injury  committed  through  negligence,  but  un- 
intentionally, is  a  'battery,'  within  the  very 
broad  common-law  definition;  but  it  does  not 
follow  that  the  word,  as  used  in  section  8, 
is  to  be  construed  so  as  to  include  'personal 
injury'  actions,  or  that  it  is  to  be  defined 
according  to  the  common  law.  Such  a  con- 
struction has  never  been  suggested  to  our 
knowledge  prior  to  this  time.  But  the  action 
for  a  battery,  mentioned  and  brought  within 
the  two-year  limitation,  has  admittedly  been 
the  action  founded  upon  an  intentionally  ad- 
ministered injury  to  the  person, — such  an 
injury  as  could  be  made  the  basis  of  a  crimi- 
nal proRecution,  and  not  that  which  resulted 
from  the  want  of  due  care.  Personal  injury 
cases  are  not  of  the  same  genus  or  class  as 
the  action  for  a  battery,  as  that  action  is  pro- 
vided for  in  section  8,  and  never  have  been. 
In  no  respect  are  they  within  the  rule  of 
ejusdem  generis  as  applied  to  an  action  for 
a  battery."  In  Baltimore  City  Pass.  R.  Co. 
V.  Tanner,  90  Md.  315,  45  Atl.  188,  it  appeared 
that  the  plaintiff  while  riding  in  a  wagon  was 
thrown  out  and  injured  by  a  collision  between 
his  wagon  and  a  street  car  operated  by  the 
defendant.  It  was  held  that  an  action 
brought  by  the  plaintiff  was  not  witliin  a 
Btatute  requiring  actions  for  *'a88ault,  battery 
and  wounding"  to  be  brought  within  a  year. 
And  in  Donner  v.  Graap,  134  Wis.  523.  115  N. 
W.  125,  it  was  held  that  a  negligent  battery 
was  not  within  a  statute  prescribing  a  two- 
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year  limitation  of  actions  to  recover  damages 
for  assault  or  battery.  Likewise  in  Gabriel- 
son  V.  Waydell,  67  Fed.  342,  reversed  on  other 
grounds  72  Fed.  648,  38  U.  S.  App.  328,  19 
C.  C.  A.  58,  73  Fed.  1021,  38  U.  S.  App.  479, 
19  C.  C.  A.  680,  it  was  held  that  au  action 
to  recover  damages  for  injuries  violently  in- 
flicted  on  a  seaman  when  sick,  by  the  mas- 
ter of  a  vessel,  was  not  within  a  statute  lim- 
iting actions  for  assault  and  battery  to  two 
years,  the  court  £»aying:  "But  the  action 
may  be  considered  as,  and  recovery  has  been 
had,  rather  for  breach  of  duty  of  good  treat- 
ment and  care  than  for  violation  of  the  per- 
son, and  as  such  it  does  not  seem  to  be 
barred."  Similarly  in  Bell  v.  Kansas  City, 
etc.  R.  Co.  68  Miss.  19,  8  So.  508,  an  action 
brought  against  a  railroad  company  to  re- 
cover damages  for  personal  injuries  sustained 
by  the  plaintiff  by  reason  of  the  running 
away  of  his  team  while  he  was  receiving 
freight  at  the  defendant's  depot,  the  runaway 
being  caused,  according  to  the  allegations  in 
the  petition,  by  the  act  of  the  defendant's 
servants  in  ^'unnecessarily,  negligently,  and 
wilfully"  discharging  steam  from  an  engine 
and  sounding  the  whistle,  it  was  held  that  the 
action  was  not  within  a  statute  requiring 
actions  for  assault,  battery,  etc.,  to  be  com- 
menced within  one  year.  The  court  said: 
"The  statute  was  never  designed  to  regulate 
the  institution  of  euita  tigainst  railroad  com- 
panies for  personal  injuries  committed  by 
them,  nor  do  we  see  how  it  can  ever  be  suc- 
cessfully invoked  until  such  time  as  these 
corporations  can  commit  assaults,  batteries, 
mayhem  and  like  offenses."  But  in  Tobin  v. 
Houston,  etc.  R.  Co.  56  Tex.  641,  it  was  held 
that  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  to  the  person 
of  the  plaintiff  caused  by  the  defective  con- 
struction of  the  defendant's  road  and  the 
careless  management  of  its  cars  was  within 
a  statute  prescribing  a  period  of  limitation 
of  one  year  for  ''all  actions  for  injuries  done 
to  the  person  of  another,  as  of  assault,  bat- 
tery, wounding  or  imprisonment."  And  in 
Laurent  v.  Bernier,  1  Kan.  428,  it  was  held 
that  an  action  to  recover  damages  for  a  per- 
sonal injury  to  the  plaintiff  caused  by  the 
negligent  discharge  of  a  gun  was  governed  by 
the  statute  of  limitations  applicable  to  a  bat- 
tery. To  the  same  effect  see  By  rum  v.  Ed- 
wards, 66  Kan.  96,  71  Pac.  250. 

An  action  against  a  railroad  company  to  re^ 
cover  damages  for  an  assault  committed  by  a 
brakeman  in  the  performance  of  his  duties 
on  a  person  about  to  board  a  train  has  been 
held  to  be  no  less  one  for  assault  and  battery 
because  the  action  was  brought  against  the 
master.  Priest  v.  Hudson  River  R.  Co.  2 
Sweeny  (N.  Y.)  595.  40  How.  Pr.  456,  10  Abb. 
Pr.  N.  S.  60.  Compare  Bell  v.  Kansas  City, 
etc.  R.  Co.  68  Miss.  19,  8  So.  508. 

An  action  for  criminal  conversation  is  not 
one  for  an  assault  within  a  statutory  limita- 


tion applicable  thereto.  Crane  v.  Ketch  am, 
83  N.  J.  L.  327,  329,  84  Atl.  1052,  wherein 
the  court  said:  '^Section  2  [Comp.  Stat.  p. 
3164]  prescribes  four  years'  limitation  in  ac- 
tions of  trespass  for  ansault,  and  the  defend- 
ant argues  that  an  action  for  criminal  con- 
versation is  both  in  substance  and  form  an 
action  of  trespass  for  assault.  At  common 
law  either  case  or  trespass  seems  to  have  been 
the  proper  form  of  action  (1  Chit.  PI.  (14th 
Am.  ed.)  *134),  but  the  count  was  usually 
framed  in  trespass,  and  the  injury  was  de- 
scribed as  committed  with  force;  the  law  sup- 
posed there  was  force  and  constraint  and  that 
the  wife  had  no  power  to  consent.  3  Bl.  Com. 
139;  2  Chit.  PI.  *856,  note  a.  Notwithstand- 
ing this.  Lord  MansHeld  treated  the  action 
as  an  action  on  the  case.  Cooke  v.  Sayer, 
2  Burr.  (Eug.)  753.  .  .  .  Chitty,  in  his 
note  (2  Chit.  PI.  *856,  note  a),  gives  as  one 
of  his  reasons  for  holding  that  the  action  is 
in  effect  an  action  upon  the  case,  the  fact 
that  the  plea  of  the  statute  of  limitations  is 
not  guilty  within  six  years,  and  not  as  in 
trespass  for  an  assault,  not  guilty  within 
four  years.  For  while  the  count  for  criminal 
conversation  alleged  force,  other  considera- 
tions also  show  that  it  was  substantially 
an  action  upon  the  case  and  not  an  ac- 
tion of  trespass — first,  the  wrong  complained 
of  is  not  immediate,  but  consequential, 
the  gist  of  the  action  not  being  the  sup- 
posed assault  on  the  wife,  but  the  conse- 
quent corruption  of  her  body  and  mind;  sec- 
ond, because  the  plaintiff  may  declare  with 
a  quod  cum  which  is  improper  in  trespass: 
third,  the  injury  may  be  stated  to  have  been 
committed  on  divers  days  and  times  which 
is  improper  in  trespass  for  an  assault;  fourth, 
the  plaintiff  is  entitled  to  full  costs,  though 
he  should  not  recover  forty  shillings  damages. 
These  considerations  we  think  suffice  to  show 
that  the  action  was  regarded  as  an  action 
upon  the  case  and  not  an  action  of  trespass." 
In  the  reported  case  it  appears  that  an  as- 
sault on  the  plaintiff  was  accompanied  by  an 
attempt  to  ravish  and  it  is  held  that  an  action 
based  thereon  was  within  the  statutory  limi- 
tation prescribed  for  an  action  for  assault  and 
battery. 
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Streets  and  Highways  —  Use  —  Snbway 
as  Additional  Servitude. 

Rapid  Transit  Act  (Laws  1909,  c.  498)    § 
21,  subdiv.  5,  authorizes  corporations  having 
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a  franchise  to  operate  a  rapid  transit  railroad 
thereunder  to  enter  upon  and  underneath 
streets,  etc.,  designated  by  the  public  service 
commission  and  to  construct  a  railroad  upon 
the  route  settled  upon,  and  provides  that  the 
use  of  streets,  avenues,  etc.,  for  the  purpose 
of  a  railroad  as  therein  authorized  shall  be 
considered  a  public  use  consistent  with  the 
uses  for  which  such  roads,  streets,  etc.,  are 
publicly  held.  Section  63  provides  that  roads 
so  constructed  shall  be  deemed  a  part  of  the 
public  streets  and  highways  of  the  city.  Held, 
that  notwithstanding  such  provisions  ihe  con- 
struction and  operation  of  a  subway,  even 
through  a  street  of  wliich  the  city  owns  the 
fee,  is  not  such  a  street  use  or  public  use 
that  it  may  be  authorized  without  compensa- 
tion to  abutting  owners  for  substantial  dam- 
ages thereby  caused,  and  when  land  is  con- 
demned for  street  purposes,  such  damages  are 
not  deemed  included  in  the  consequential  dam- 
ages to  abutting  property,  and  hence  in  a 
btreet  opening  proceeding  abutting  property 
owners  are  not  entitled  to  damages  because 
of  the  contemplated  construction  of  a  subway 
under  the  street. 

[See  note  at  end  of  this  case.] 

VTliat  Constitntes  Additional  Serviinde 
—  liegislative  Determination. 

The  legislature  cannot  transform  into  a 
street  use  one  which  is  not  such,  and  cannot 
authorize,  without  compensation  to  abutting 
owners,  the  use  of  streets  not  included  within 
or  consistent  with  their  proper  purposes,  and 
which  are  productive  of  special  damages  to 
such  abutting  owners,  whether  it  is  sought 
to  impose  such  unlawful  use  upon  a  street 
already  opened  or  one  thereafter  to  be  opened. 

Matter  of  City  of  tfew  York  {New 
Street),  167  N.  Y.   App.  Div.  903,  affirmed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Action  by  City  of  New  York  to  acquire 
title  to  land,  etc.,  for  opening  and  extending 
of  New  Street.  From  judgment  rendered, 
Oscar  Herrmann  et  al.,  appeal.  The  facts 
are  stated  in  the  opinion.     Affibmed. 

James  A.  Dccring  for  appellants. 

Frank  L.  Polk,  Terence  Farleyy  Charles  J. 
Nehrhas  and  L.  Hotcell  La  Motte  for  re- 
spondent. 

[114]  HiscocK,  J.— The  city  of  New  York 
instituted  proceedings  to  acquire  the  fee  to 
a  certain  strip  of  land  for  the  purpose  of 
opening  and  extending  New  street.  This 
strip  intersected  premises  owned  by  the  ap- 
pellants and  no  complaint  is  here  made  in 
respect  of  the  damages  which  were  awarded 
for  its  condemnation.  The  complaint  is  that 
the  commissionera  in  fixing  consequential 
damages  to  the  remaining  lands  which  would 
abut  the  proposed  street  refused  to  consider 
the  very  important  item  of  damages  which 
might   result   from   the    future   construction 


and  operation  of  a  subway  railroad  through 
said  street. 

The  petition  filed  by  the  city  for  the  pur- 
poses of  acquiring  the  premises  in  question 
limited  such  acquisition  [115]  to  street  pur- 
poses and  contained  no  reference  to  the  con- 
struction of  a  subway,  and  at  the  time  title 
vested  in  the  city  and  at  the  date  when  the 
evidence  was  closed  nothing  had  appeared  in 
the  proceedings  to  indicate  the  intention  of 
the  city  to  construct  one  in  this  locality. 
Before  the  final  award  was  made,  however, 
it  was  called  to  the  attention  of  the  com- 
missioners that  the  city  had  taken  proceed- 
ings looking  to  the  construction  of  such 
subway,  and  that  some  of  these  proceedings 
had  antedated  the  vesting  of  title  in  the 
city  and  the  closing  of  appellants'  evidence. 
Therefore,  it  will  be  assumed  in  the  follow- 
ing discussion  that  it  was  properly  brought 
to  the  attention  of  the  commissioners,  while 
the  proceedings  were  still  pending,  that  the 
city  contemplated  and  had  taken  steps  toward 
building  the  subway,  and  that  notwithstand- 
ing this  situation  the  commissioners  refused, 
as  matter  of  law  and  not  of  discretion,  to 
consider  such  proposed  construction  in  esti- 
mating the  consequential  damages  to  appel- 
lants' abutting  premises.  While  making  this 
assumption  it  is  to  be  noted  that  it  is  not 
essential  to  appellants'  argument  that  these 
facts  should  have  thus  appeared,  for  if  their 
theory  be  correct  it  will  be  the  duty  of  the 
commissioners,  in  any  proceedings  by  the 
city  to  acquire  the  fee  of  land  for  street 
purposes,  to  consider  the  possibility  of  the 
construction  of  a  subway  through  such  street 
and  award  damages  accordingly. 

Under  the  circumstances  thus  summarized 
it  is  argued  by  the  appellants  that  the  use 
of  a  street,  whereof  the  city  has  acquired 
the  fee,  for  the  purposes  of  constructing  and 
operating  a  subway,  is  such  a  lawful  and 
appropriate  one  that  it  may  be  made  without 
additional  compensation  to  abutting  prop- 
erty owners  for  any  damages  specifically  and 
directly  resulting  therefrom,  and  that,  there- 
fore, an  abutting  owner  must  secure  his 
damages,  if  at  all,  for  such  subway  use  at 
the  time  when  the  fee  is  condemned  for  the 
opening  of  the  street.  In  making  this  argu- 
ment appellants  simply  seek  to  apply  [116] 
to  such  facts  and  to  such  a  situation  the 
familiar  principle  that  where  land  is  taken 
for  a  street  it  will  be  presumed  that  dam- 
ages have  been  awarded  covering  all  purposes 
and  uses  to  which  the  street  may  be  lawfully 
subjected,  and  that,  therefore,  no  additional 
compensation  will  be  awarded  for  any  legiti- 
mate use  or  treatment  of  the  street  after  it 
has  been  opened,  even  though  causing  special 
inconvenience  and  loss  to  a  property  owner. 

Of  course  the  underlying  and  crucial  ques- 
tion involved  in  this  contention  of  appellants 
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is  the  one,  whether  the  use  by  the  city  of  a 
street,  whereof  it  owns  the  fee,  for  the  con- 
struction and  operation  of  a  subway  is  such 
a  street  or  public  use  that  it  may  have  the 
same  without  extra  compensation  for  in- 
juries to  abutting  owners  who  have  been 
awarded  ordinary  damages  incident  to  the 
condemnation  of  land  for  street  purposes. 
If  such  use  of  such  a  street  cannot  be  au- 
thorized as  a  legitimate  and  proper  one  as 
against  abutting  owners,  then  there  is  no 
need  to  consider  in  street  opening  proceed- 
ings such  damages  as  may  result  from  such 
use. 

The  learned  counsel  for  the  appellants  with 
great  learning  and  knowledge  derived  from 
long  familiarity  with  kindred,  if  not  similar, 
questions,  seeks  to  establish  an  affirmative 
answer  to  this  question  on  two  grounds. 

In  the  first  place  he  relies  on  certain  pro- 
visions of  the  Ilapid  Transit  Act,  under  which 
this  subway  will  be  constructed,  as  making 
its  construction  and  operation  a  street  use. 
Some  of  these  provisions  are  the  ones  found 
in  subd.  5,  section  21,  that  "in  all  cases  the 
use  of  the  streets,  avenues,  places  and  lands 
.  .  .  for  the  purpose  of  a  railway  o^ 
railways,  as  herein  authorized  and  provided, 
shall  be  considered  and  is  hereby  declared 
to  be  a  public  use,  consistent  with  the  uses 
for  which  the  roads,  streets,  avenues  and 
public  places  are  publicly  held;"  also  the  one 
contained  in  section  63  tliat  "the  road  or 
roads  so  constructed  .  •  .  shall  be  and 
be  deemed  to  be  a  part  of  the  public  streets 
and  highways  of  said  city." 

[117]  His  second  reliance  is  a  series  of 
cases  wherein  it  has  been  held  that  the 
construction  of  a  surface  railroad  in  a  street 
under  legislative  and  municipal  authority 
was  such  a  public  use  of  the  street  as  might 
be  authorized  and  permitted  without  afford- 
ing to  an  abutting  property  owner  any  reme- 
dy or  relief. 

The  attempt  is  made  to  strengthen  both  of 
these  foundations  by  special  reference  to  the 
case  of  Sun  Printing,  etc.  Assoc,  v.  New 
York,  152  N.  Y.  257,  46  N.  E.  499,  37  L.R.A. 
788,  where  it  was  held,  in  construing  the 
provisions  of  the  Constitution  prohibiting 
cities  from  incurring  any  indebtedness  ex- 
cept for  city  purposes,  that  the  construction 
of  Bubways,  if  necessary  for  the  welfare 
of  the  public,  was  a  "city  purpose"  within 
the  meauinsf  of  the  Constitution. 

I  do  not  think  that  it  is  necessary  in  the 
consideration  of  tlie  question  to  attempt  to 
differentiate  too  explicitly  or  technically  be- 
tween a  street  use  and  a  public  use  of  such 
a  street  as  New  street  would  be.  If  use  for 
a  subway  is  either  a  strictly  street  use,  or  a 
pulSIic  use  not  inconsistent  with  ordinary 
street  purposes,  it  may  be  assumed  that  ap- 
pellants'  views   are   correct.     On  the   other 


hand,  whichever  theory  of  use  is  adopted,  it 
will  remain  true  that  even  the  legislature 
cannot,  by  calling  it  such,  transform  into  a 
street  use  one  which  is  not  such,  and  cannot 
authorize  without  compensation  as  against 
abutting  owners  a  use  of  streets  not  included 
within  or  consistent  with  their  proper  pur- 
poses and  which  are  productive  of  special 
damages  to  such  abutting  owners.  And  it 
will  make  no  difference  with  this  rule  for 
the  purposes  of  this  case  whether  the  legis- 
lature attempts  to  impose  an  unlawful  use 
upon  a  street  which  has  already  been  opened, 
or  upon  one  thereafter  to  be  opened  in  ordi- 
nary street  opening  proceedings.  In  such  a 
proceeding  an  abutting  owner  has  received 
or  will  receive  only  such  damages  as  it  ia 
estimated  will  arise  from  the  use  of  the  street 
for  proper  purposes.  The  fact  that  the  Rapid 
[118]  Transit  Act  authorizes  the  city  to  use 
streets  for  subway  purposes  does  not  strength- 
en the  argument  of  the  appellants  in  respect 
of  a  street  like  New  street  thereafter  opened, 
for  it  does  not  compel  or  authorize  the  com- 
missioners in  the  street  opening  proceedings 
to  award  damages  for  such  contemplated  use 
if  not  within  the  class  of  purposes  to  which 
a  street  may  be  devoted. 

In  urging  their  contention  the  appellants 
at  the  outset  are  confronted  with  our  de- 
cision in  New  York  v.  Mynderse,  197  N.  Y. 
81,  18  Ann.  Cas.  366,  90  N.  E.  456,  36  L.R.A. 
(N.S.)  647,  wherein  it  was  held  that  the 
construction  of  a  subway  through  Joralemon 
street  in  the  borough  of  Brooklyn  was  not  a 
street  use  and  that  the  municipality  was 
liable  for  damages  caused  to  buildings  and 
property  of  abutting  owners  by  the  construc- 
tion of  such  subway.  They  contend,  however, 
that  that  case  may  be  readily  and  radically 
distinguished  from  the  present  one  because 
Joralemon  street  had  been  opened  long  before 
the  Rapid  Transit  Act  was  passed,  the  munici- 
pality had  acquired  only  an  easement  and  the 
fee  was  owned  by  abutting  property  owners 
and  claimants  in  at  least  a  majority  of  the 
claims  then  being  considered,  whereas  in  the 
present  case  the  city  is  acquiring  the  lee 
for  street  purposes  after  and  in  the  light  of 
the  Rapid  Transit  Act.  I  do  not  agree  with 
this  narrowing  construction  which  is  put 
upon  that  decision,  and  in  order  to  better  de- 
termine what  was  its  true  scope  it  will  be 
desirable  to  consider  some  earlier  decisions 
on  this  general  subject,  some  of  which  are 
especially  relied  on  by  the  appellants.  When 
this  has  been  done  a  consideration  of  the 
Joralemon  decision  which  contains  references 
to  such  earlier  cases  will,  I  think,  make  it 
plain  that  it  is  applicable  to  the  present  case. 

The  case  of  People  v.  Kerr,  27  N.  Y.  188, 
was  one  brought  by  the  People  and  various 
individual  plaintiffs  seeking  to  restrain  tlie 
city  of  New  York  from   consenting  to,  and 
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various  other  defendants  from  engaging  in, 
the  operation  of  a  surface  railroad  on  certain 
streets  in  the  [119]  city  of  New  York.  The 
legislature  had  authorized  the  construction 
and  operation  of  such  a  railroad  which,  so 
far  as  appears,  was  to  be  operated  by  horses 
and  was  to  be  laid  without  any  change  of 
grade  or  other  alteration  of  the  street  or 
impediment  to  the  use  thereof  except  such 
as  might  naturally  be  incident  to  the  opera- 
tion of  a  street  railroad.  The  city  was 
seized  in  fee  of  the  bed  of  the  street  in  trust 
for  its  public  use  and  the  individual  plaintiffs 
were  abutting  owners  with  no  title  to  the 
bed  of  the  street.  Under  these  circumstances 
it  was  held  that  the  legislature  had  the  right 
to  authorize  such  use  of  the  streets;  that 
it  was  a  public  use,  consistent  with  the  ordi- 
nary use  of  the  street  by  common  vehicles, 
and  which  did  not  result  in  the  appropriation 
of  any  property  either  of  the  city  or  of  the 
individual  plaintiffs,  and  which,  therefore, 
should  not  be  enjoined  even  though  it  did  re- 
sult in  some  temporary  and  slight  interfer- 
ence with  and  injury  to  the  use  and  enjoy- 
ment of  the  lots  fronting  on  the  streets  in 
question. 

Kellinger  v.  Forty-second  St.  etc.  St.  Ferry 
R.  Co.  50  N.  Y.  206,  was  an  action  brought 
by  an  abutting  property  owner  to  restrain 
the  operation  of  defendant's  street  railroad  in 
front  of  his  premises  on  the  ground  that 
it  interfered  with  the  use  and  diminished  the 
value  thereof.  The  citv  owned  the  fee  of 
the  street  and  the  plaintiff  had  no  title  there- 
in. 

Chief  Judge  Church,  writing  for  the  court, 
reviewed  to  some  extent  the  case  of  People  v. 
Kerr,  stating  that  it  upheld  the  doctrine  that 
the  legislature,  in  the  legitimate  exercise 
of  the  power  of  regulating  public  rights  for 
public  uses,  might  authorize  the  construction 
of  a  street  railroad  on  the  surface  of  a  street 
without  change  of  grade,  where  the  munici- 
pality owned  the  fee,  but  saying  that  such 
case  did  not  indicate  clearly  what  was  in- 
tended to  be  decided  relative  to  the  rights  of 
abutting  property  owners.  He  then  proceed- 
ed to  lay  down  the  doctrine  that  abutting 
owners,  having  no  title  to  the  bed  of  the 
street,  [120]  were  not  so  injured  in  respect 
of  their  property  by  the  construction  of  a 
street  railroad  on  the  surface  of  a  street, 
without  change  of  grade,  that  they  could 
enjoin  the  same;  that  such  railroad  was  a 
public  use  of  the  street,  and  any  incidental  in- 
conveniences resulting  from  a  proper  use 
thereof  must  be  submitted  to  where  the  same 
had  been  authorized  by  the  legislature.  By 
reference  to  the  decision  in  Fletcher  v.  Au- 
burn, etc.  R.  Co.  25  Wend!  462,  he  fully 
recognized,  however,  that  the  construction  of 
even  a  street  railroad  might  be  accompanied 
by  conditions  such  as  the  erection  of  an  em- 


bankment obstructing  free  access  to  abutting 
property,  which  would  give  rise  to  a  right  to 
damages  even  though  the  construction  had 
been  authorized  by  the  legislature. 

The  familiar  case  of  Story  v.  New  York 
El.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146, 
dealt  with  the  right  of  the  defendant  under 
legislative  and  municipal  authority  to  con- 
struct in  the  streets  of  New  York  its  elevated 
structure.  This  case  was  considered  on  one 
theory  which  held  the  city  to  be  vested  with 
the  fee  of  the  street  in  trust,  of  course,  for 
the  public,  and  the  plaintiff  to  be  solely  an 
abutting  owner  without  title  to  the  bed  of 
the  street.  It  was  held  that  the  erection  and 
operation  of  the  elevated  railroad,  which  to 
some  extent  obscured  light,  air  and  access  to 
the  abutting  premises,  and  impaired  their 
general  usefulness  and  depreciated  their 
value,  could  not  be  justified  as  a  public  use 
of  the  street,  but  that  it  amounted  to  an 
appropriation  of  the  property  of  abutting 
owners  for  public  use.  It  distinguished  be- 
tween the  so-called  surface  railway  cases 
like  the  Kellinger  and  Kerr  cases  and  tlie 
one  then  before  the  court,  and  attention  was 
called  to  the  fact  that  those  cases  simply 
held  that  a  street  railroad  constructed  under 
legislative  authority  on  the  surface  of  a  street 
owned  by  the  city  without  a  change  of  grade, 
was  a  legitimate  public  use,  and  that  those 
cases  were  not  authority  for  the  proposition 
that  such  a  constant  and  substantial  interfer- 
ence with  the  rights  of  abutting  owners, 
[121]  as  would  arise  from  the  erection  of 
the  elevated  rcilway  structure,  could  be  jus- 
tified as  A  public  and  proper  use  of  the 
street. 

Fobeg  V.  Rome,  etc.  R.  Co.  121  N.  Y.  505, 
516,  24  N.  E.  919,  8  L.R.A.  453,  was  an  action 
by  an  abutting  owner,  having  no  title  to  the 
bed  of  the  street,  to  restrain  the  operation 
of  a  steam  railroad  through  the  street  where 
such  use  had  been  duly  authorized  and  where 
such  operation  did  not  result  in  material 
change  of  grade  of  the  street  and  was  not 
exclusive,  but  left  the  passage  across  and 
through  the  street  substantially  free  and  iin- 
obstructed  for  the  public  use.  It  was  held 
that  under  such  circumstances  there  was  no 
difference  between  the  operation  of  a  steam 
railroad  and  one  operated  by  horse  power, 
and  that  the  same  was  a  public  iise  of  the 
street  which  could  be  authorized  and  enjoyed 
without  compensation  to  abutting  owners. 

Judge  Peckham,  however,  in  writing  the 
opinion  of  the  court,  calls  attention  to  the 
circumstances  under  which  this  principle  wan 
being  laid  down,  and  to  the  further  one  that 
if  the  use  of  either  kind  of  railroad  "became 
unreasonable,  excessive  or  exclusive,  or  suclj  as 
would  not  leave  the  passage  of  the  street  sub- 
stantially free  and  unobstructed,  then  such 
excessive,  improper  or  iinreascHiable  use  would 
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be  enjoined,  and  the  adjoining  owner  would 
be  entitled  to  raoover  damages  sustained  by 
kam  UkaanaSnmk,  'm  his  means  of  access,  etc., 
to  his  land."  He  also  called  attention  to  the 
fact  that  it  was  not  intended  in  the  Story 
caae  to  overrule  or  change  the  law  In  regard 
to  steam  surface  railroads;  that  that  case 
embodied  the  application  of  what  were  re- 
garded as  well-established  principles  of  law 
to  a  new  combination  of  facts,  such  facts 
amounting,  as  was  determined,  to  an  absolute 
and  permanent  obstruction  in  a  portion  of  a 
public  street  and  in  a  total  and  exclusive 
use  of  such  portion  by  the  defendant,  and 
which  permanent,  total,  exclusive  and  abso- 
lute appropriation  was  illegal  and  wholly  be- 
yond any  legitimate  use  of  the  public  street. 

[122]  These  cases,  therefore,  make  it  plain 
that  while  the  legislature  might  authorize  the 
construction  and  operation  of  an  ordinary 
surface  street  railroad  through  a  street  where- 
of the  city  owned  the  bed  as  a  public  use,  and 
without  compensation  to  mere  abutting  own- 
ers for  any  resulting  inconvenience,  there 
were  unquestioned  limitations  upon  its  right 
thus  to  authorize  the  use  of  streets  for  rail- 
road purposes,  and  that  when  such  limit  was 
passed  an  abutting  owner  would  be  entitled  to 
redress  for  the  damages  which  he  suffered. 

Therefore,  when  the  Joralemon  case  came 
to  this  court  the  question  quite  inevitably 
was  involved  whether  the  construction  and 
operation  of  a  subway,  which  resulted  in  the 
permanent  occupation  of  the  subsurface  bed 
of  the  street,  and  which,  in  that  case,  in- 
terfered with  the  lateral  support  of  abutting 
premises,  and  shook  houses  to  pieces,  was,  as 
in  the  case  of  a  surface  railroad,  a  consistent 
and  legitimate  use  of  a  street,  or  like  an 
elevated  railroad  structure,  an  exclusive  ap- 
propriation of  a  portion  of  the  street  which 
destroyed  rights  and  easements  of  the  abut- 
ing  owner  and  was  as  against  him  unlawful. 

In  my  judgment  the  court  answered  the 
question  in  a  manner  which  makes  the  answer 
substantially  applicable  to  this  case,  although 
some  of  its  facts  are  different. 

It  is  true,  as  has  been  said,  that  Joralemon 
street  was  opened  long  before  subways  were 
considered,  and  that  the  city  acquired  only 
an  easement,  some  of  the  claimants  owning 
to  the  center  of  the  street,  and  Judge  Vann  in 
referring  to  these  latter  cases  did  say  that 
use  for  subway  purposes  was  not  within  the 
contemplation  of  the  owner  of  the  land  when 
he  parted  with  the  title  or  gave  a  right  of 
way  over  the  same  lor  street  purposes.  There- 
fore, if  this  was  all,  the  decision  might  fall 
short  of  meeting  the  present  situation.  But 
it  was  not.  It  was  decided  that  in  building 
the  subway  the  city  acted  not  in  a  govern- 
mental but  in  a  proprietary  capacity,  where- 
in it  was  subject  to  the  same  liability  as  any 
private    builder    and    operator    [123]    of    a 


railway,  and  it  was  also  held  generally  that 
the  construction  and  operation  of  a  subway 
which  resulted  in  exclusive  occupation  of  the 
street  was  not  "a  street  use  as  that  term  is 
known  in  the  law."  The  specific  question  was 
then  considered  in  the  case  of  an  abutting 
owner  having  no  title  to  the  bed  of  a  street 
whether  the  use  of  the  street  for  a  subway 
was  such  a  lawful  and  proper  use  that  no 
consequential  damages  could  be  obtained  for 
injuries  to  his  property.  In  deciding  this 
question  reference  was  made  to  the  surface 
railroad  cases  of  Kellinger  and  Fobes,  already 
reviewed  and  now  relied  on  by  appellants, 
and  it  was  said:  "In  that  class  of  cases,  it 
will  be  observed,  there  was  no  exclusive  and 
permanent  occupation  of  any  part  of  the 
street  except  by  laying  rails  upon  the  sur- 
face thereof,  without  any  change  of  grade, 
or  excavation  such  as  would  disturb  the 
stability  of  adjacent  buildings.  Such  an  oc- 
cupation does  not  prevent  passage  with  horses 
and  vehicles  over  the  entire  street,  and,  while 
somewhat  inconvenient,  does  not  exclude 
travelers  from  any  part  of  the  highway. 
Those  cases  should  be  held  where  they  are  and 
not  pushed  out  of  their  course  by  applying 
them  to  a  situation  so  utterly  distinct  as  to 
call  for  a  different  rule."  (p.  102.)  And 
then  the  conclusion  was  announced  which 
was  well  within  the  doctrine  of  the  Storv 
case  that  an  abutting  owner  because  of  the 
proximity  of  his  property  to  the  street,  with 
its  right  to  lateral  support  and  other  ease- 
ments, was  entitled  to  compensation  for  all 
the  damages  inflicted  upon  his  property  by 
interference  with  the  lateral  support  thereof 
through  the  construction  and  operation  of 
the  subway. 

As  fortifying  the  correctness  of  this  con- 
clusion attention  was  called  to  the  provisions 
of  the  Rapid  Transit  Act  authorizing  the  con- 
demnation of  easements  of  abutting  owners 
in  order  to  build  an  underground  railroad, 
and  the  inquiry  very  appropriately  made 
what  abutting  rights  did  the  legislature  in- 
tend to  include  in  its  comprehensive  command 
unless  it  was  the  right  to  lateral  support 
and  [124]  the  right  to  protection  against 
physical  injuries  to  buildings  on  the  abutting 
lots. 

When  we  consider  all  that  was  thus  said 
and  held  in  the  Joralemon  case,  distinguish- 
ing and  limiting  as  it  does  various  decisions 
invoked  by  the  appellants,  it  seems  to  me  as 
already  indicated  that  it  is  an  authority 
settling  against  appellants  various  funda- 
mental principles  which  are  decisive  of  the 
present  appeal  and  leading  us  to  the  conclu- 
sion that  the  construction  and  operation  of  a 
subway,  even  through  a  street  whereof  the 
city  owns  the  fee,  is  not  such  a  street  or  pub- 
lic use  that  it  may  be  authorized  without 
compensation    to    abutting    owners    for    sub- 
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stantial  damages  caused  thereby.  This  being 
so,  it  necessarily  follows  also  that  when  land 
is  condemned  for  street  purposes  it  is  not  to 
be  deemed  that  there  are  included  in  conse- 
quential damages  to  abutting  property  dam- 
ages for  injuries  caused  by  the  construction 
and  operation  of  a  subway,  and,  thpreforc, 
the  amount  so  awarded  in  such  street  opening 
is  not  an  adjustment  or  satisfaction  of  the 
latter  class  of  damages. 

It  is  complained  that  if  the  abutting  owner 
may  not  in  the  street  opening  proceeding  re- 
cover damages  covering  the  construction  and 
operation  of  a  subway  lie  may  be  subjected 
to  the  troiible  and  expense  of  two  proceedings, 
and  in  fact  it  is  asked  how  shall  he  recover 
compensation  for  the  damages  caused  by  the 
subway.  In  answer  to  the  last  question,  it 
seems  to  me  that  there  is  no  difficulty  in 
maintaining  the  abutter's  right  to  recover  any 
damages  of  the  latter  class  to  which  he  is 
entitled.  Attention  has  been  called  to  the 
provisions  in  the  Rapid  Transit  Act  provid- 
ing for  the  condemnation  of  rights  and  ease- 
ments of  an  abutting  owner,  and  if  the  city 
does  not  voluntarily  institute  such  condemna- 
tion proceedings  it  is  entirely  clear  that 
other  methods  will  be  open  to  the  property 
owner  by  which  he  can  enforce  the  payment 
of  compensation. 

So  far  as  concerns  the  other  objection  that 
the  conclusion  [125]  reached  by  us  may  result 
in  two  proceedings,  I  regard  this  possibility 
as  quite  inconsequential  and  unobjectionable 
as  compared  with  the  possibilities  which 
would  arise  if  the  appellants'  theory  should 
be  adopted  that  in  street  opening  proceedings 
there  must  be  taken  into  account  the  element 
of  damages  possibly  to  arise  from  the  con- 
struction of  a  subway.  In  my  judgment  this 
theory  and  process  of  estimating  damages 
would  result  in  no  end  of  injiistice,  now  to 
the  city  and  again  to  property  owners.  In 
a  case  where,  as  the  result  of  some  particular 
circumstances,  the  commissioners  guessed  that 
a  subway  would  be  constructed  at  some  future 
and  not  far  distant  day,  substantial  damages 
very  probably  would  be  awarded  to  the  abut- 
ting owner,  which  in  the  end  might  prove  to 
be  unmerited  because  of  some  change  in 
plans  preventing  the  construction  of  the  sub- 
wav.  In  anotiier  case  where  there  seemed 
to  be  nothing  more  than  a  general  and  remote 
possibility  that  at  some  time  a  subway  might 
be  constructed  and  the  commissioners,  there- 
fore, guessed  that  it  would  not  be  constructed, 
any  damages  covering  this  item  would  natur- 
ally be  of  a  purely  nominal  character,  and 
then  if  thereafter  the  subway  should  be  con- 
structed and  operated,  causing  substantial 
damages,  the  property  owner  would  be  with- 
out redress. 

It  seems  to  me  that  nothing  could  be  much 
more    unfortunate    or    undesirable    than    a 


theory  which  would  lead  to  such  uncertain 
and  unsatisfactory  results  as  these,  and  that 
80  far  as  considerations  of  expediency  and 
justice  are  concerned,  they  favor  much  more 
the  conclusions  which  are  being  adopted  by 
us  than  those  which  are  urged  by  the  appel- 
lants. 

I  advise  that  the  order  appealed  from  be 
aflirmed,  with  costs. 

Werner,  Chase,  Collin,  Hogan,  Miller  and 
Cardozo,  JJ.,  concur. 

Order  affirmed. 


NOTE. 

The  reported  case  holds  that  in  awarding 
compensation  to  abutting  owners  on  the  open- 
ing of  a  street  no  allowance  is  to  be  made  for 
consequential  damages  from  the  construction 
and  operation  of  a  proposed  subway  imder 
the  street.  The  holding  is  put  on  the  ground 
that  a  subway  is  not  an  appropriate  street 
use  but  is  an  additional  servitude,  for  wliii-h 
compensation  must  be  recovered  in  a  separate 
proceeding  at  the  time  the  subway  is  con- 
structed. The  question  whether  the  construc- 
tion of  a  subway  imposes  an  additional  servi- 
tude on  abutting  property  is  discussed  in  the 
notes  to  In  re  Rapid  Transit  R.  Com'rs,  18 
Ann.  Gas.  366,  and  Mordhurst  v.  Ft.  Wayne, 
etc.  Traction  Co.  106  Am.  St.  Rep.  222,  267. 
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Damages  —  Valne  of  Use  of  Damaged 
Property     —     Automobile     Used     for 

Plcasnre. 

The  owner  of  a  vehicle  held  for  use  may 
recover  for  his  loss  of  use  by  reason  of  a  tor- 
tious injury  while  being  repaired,  in  addition 
to  tlie  coat  of  repairs. 

[See  note  at  end  of  this  case.] 

Same. 

Compensation  for  injury  being  the  rule, 
the  owner  of  an  automobile  used  for  pleasure 
may  recover  substantial  damages  for  loss  of 
use  while  it  is  being  repaired  after  a  tortious 
injury  by  defendant. 

[See  note  at  end  of  this  case.] 
Same. 

That  the  owner  of  a  pleasure  motor  car 
did  not  hire  another  car  while  it  was  being 
repaired  after  a  tortious  injury  by  defendant 
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does  not  prevent  him  from  recovering  dam- 
ages for  loss  of  use  thereof. 
[See  note  at  end  of  this  case.] 

Same. 

The  owner  of  a  motor  car,  held  for  pleasure 
driving  and  used  only  a  small  portion  of  each 
day,  cannot,  where  the  car  was  injured 
through  the  fault  of  defendant,  recover  as 
damages  for  the  loss  of  the  use  of  the  machine 
the  full  daily  rental  value  of  machines  in  that 
vicinity. 

[See  note  at  end  of  this  case.] 


Where  a  motor  car  was  injured  through 
defendant's  fault,  the  owner  cannot,  as  dam- 
ages for  loss  of  use,  recover  the  rental  from 
week  to  week  for  a  car,  but  should  recover 
only  the  aggregate  rental  of  a  machine  for  a 
similar  time. 

[See  note  at  end  of  this  ease] 

Appeal  and  Error  —  Scope  of  Remand 
—  New  Trial  on  Single  iMne. 

A  reviewing  court  may,  in  its  discretion, 
qualify  the  order  of  remand  so  as  to  restrict 
the  scope  of  the  new  trial  ordered. 

Same. 

Where  the  only  question  at  issue  was  the 
measure  of  damages,  the  appellate  court,  on 
reversal  of  a  judgment  for  plaintiflf,  will 
qualify  the  order  of  remand  so  as  to  determine 
only  the  matter  of  damages. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  for  damages.  Battle  M.  Brown, 
plaintiff,  and  E.  M.  Perkins,  defendant. 
Judgment  for  plaintiff.  Defendant  brings  cer- 
tiorari. The  facts  are  stated  in  the  opinion. 
Revebsed. 

W.  P.  Biggs  for  appellant. 
^yil80n  d  Armstrong  for  appellee. 

[296]  Wn.UAMS,  J. — Brown's  automobile 
was  injured  in  a  collision  with  the  automo- 
bile of  Perkins,  due  to  the  negligent  operation 
of  the  latter  machine  by  the  chauffeur;  and 
the  only  questions  raised  for  determination 
by  the  petition  for  certiorari  and  the  accom- 
panying assignments  of  error  are  as  to  the 
right  to  damages  and  as  to  the  true  measure 
of  damages  for  the  consequent  detention  of 
the  injured  automobile  in  shop  for  repairs. 

The  car  of  Brown  was  one  used  for  pleas- 
ure, and  not  in  trade  or  for  profit.  During 
the  period  of  detention  for  repairs  Brown 
paid  nothing  for  the  hire  of  a  substitute  au- 
tonaobile,  and  he  and  his  family  forewent  their 
customary  pleasure  rides. 

The  trial  judge  instructed  the  jury  that 
Brown  as  plaintiff  below,  was  entitled  to  re- 
co>'er  the  rental  value  of  an  automobile  simi- 
lar to  the  one  injured  during  the  period  of 
detention  and  loss  of  use;  and  allowed  testi- 
mony to  be  introduced,  over  defendant's  ob- 
jection to  the  effect  that  such  a  machine  was 
to  be  hired  at  from  $90  to  $100  per  week. 


The  first  insistence  of  petitioner  for  error 
is  that  nothing  for  the  loss  of  use  can  be 
allowed,  since  the  car  injured  was  one  that 
was  used  for  recreation  or  luxury  and  not 
profit,  and  its  owner,  in  point  of  fact,  had 
made  no  expenditure  for  the  use  of  another 
car. 

The  authorities  are  quite  harmonious  to  the 
effect  that  the  owner  of  a  vehicle  held  for 
use  may  recover  for  the  loss  of  its  use,  by 
reason  of  tortious  injury,  while  being  re- 
paired, in  addition  to  the  cost  of  the  neces- 
sary repairs.  Brown  v.  Southbury,  53  Conn. 
212,  1  Atl.  [297]  819;  Johnson  v.  Holyoke, 
105  Mass.  80;  Mizner  v.  Frazier,  40  Mich. 
592,  29  Am.  Rep.  562;  The  Atlas,  93  U.  8. 
302,  23  U.  S.  (L.  ed.)  863;  Sedgwick,  Dam- 
ages (9th  ed.)   sec.  195. 

Nor  may  it  be  held,  imder  the  authorities, 
that  the  right  to  recover  substantial  damages, 
as  distinguished  from  nominal  damges,  de- 
pends upon  the  precedent  use  of  the  car  for 
profit.  Compensation  for  injury  being  the 
rule,  there  can  be  no  just  reason  for  the 
allowance  of  the  usable-  value  in  the  one  case 
and  its  disallowance  in  the  other.  As  pointed 
out  by  Mr.  Sedgwick  (section  243a),  the 
value  of  the  use  of  personal  property  is  not 
the  mere  value  of  its  intended  use,  but  of  its 
present  potential  use,  whether  availed  of  or 
not  by  its  owner.  His  right  of  user,  whether 
for  business  or  pleasure,  is  absolute,  and  who- 
ever injuries  him  in  the  exercise  of  that  right 
cannot  complain  when  held  to  respond  on  that 
basis.  Cook  v.  Packard  Motor  Car  Co.  88 
Conn.  590,  92  Atl.  413,  418,  L.R.A.  1915C  319; 
Murphy  v.  New  York  City  R.  Co.  58  Misc. 
237,  108  N.  Y.  S.  1021 ;  Universal  Taximeter 
Cab  Co.  V.  Blumenthal,  143  N.  Y.  S.  1066; 
Sedgwick,  Damages,  sec.  243b. 

It  is  next  urged  that  a  disallowance  of  the 
usable  value  of  the  car  must  result,  because 
the  plaintiff  did  not  actually  expend  money 
in  hiring  a  substitute  car  for  recreation  pur- 
poses. This  insistence  also  is  not  tenable. 
Cook  V.  Packard  Motor  Car  Co.  supra.  Two 
recent  decisions  of  the  House  of  Lords  of 
England  have  ruled  the  point.  In  The 
Greta  Holme  (1897)  A.  0.  697,  a  recovery 
was  allowed  for  the  loss  of  the  use  [298]  of 
a  dredger,  injured  in  a  collision,  although  the 
owner  was  out  of  pocket  no  definite  sum  for 
a  substitute  during  the  period  necessary  for 
repairs;  and  in  The  Mediana  (1900)  A. 
C.  113,  where  there  was  a  lightship  substitut- 
ed for  the  lightship  damaged,  and  it  was  ar- 
gued that,  as  nothing  was  paid  for  the  hire 
of  the  substitute,  no  damages  were  consequent 
or  allowable.  Lord  Chancellor  Halsbury  gave 
his  opinion,  and  the  judgment  was,  in  opposi- 
tion to  that  argument. 

A  third  contention  of  petitioner  is  that  the 
usable  value  of  an  automobile  is  not  its  rental 
value,  as  charged  by  the  trial  judge;   and 
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that  it  was  error  for  the  trial  judge  to  per- 
mit the  introduction  of  the  above  recited  tes- 
timony as  to  the  market  rental  value  per 
week  of  a  similar  car  at  garages  in  the  city 
of  Memphis. 

Whether  the  two  terms  **rental  value"  and 
"usable  value"  may  be  treated  as  equivalent 
terms  when  applied  to  personal  property  so 
detained  is  a  matter  on  which  the  authorities 
seem  to  differ.  The  Connecticut  court  in 
Cook  V.  Packard  Motor  Car  Co.  supra,  holds 
to  the  view  that  they  are  not  equivalent 
terms,  and  that  such  a  plaintiff  "cannot  re- 
cover the  rental  value  of  his  car  during  the 
period  of  detention,  for  such  rental  value 
includes  a  substantial  allowance  for  deprecia- 
tion and  repairs,  to  which  the  plaintiff's  car 
has  not,  in  the  meantime,  been  gubjected." 
On  the  other  hand  the  intermediate  appellate 
courts  of  New  York  and  Illinois  hold  that  the 
rental  value  of  a  car  during  the  period  of  loss 
of  its  use  is  a  proper  measure  of  damages 
[299]  in  behalf  of  the  plaintiff.  Universal 
Taximeter  Cab  Co.  v,  Blumenthal,  supra; 
Trout  Auto  Livery  Co.  v.  People's  Gas  Light, 
etc.  Co.  168  111.  App.  66,  60. 

It  is  not  necessary  for  us  to  determine  the 
point  on  this  record,  since  we  are  of  opinion 
that  if  the  market  rental  value  he  a  proper 
measure  of  damages  in  such  case,  then  rental 
value  was  fixed  on  the  trial  on  a  basis  that 
was  erroneous  for  two  reasons.  It  is  mani- 
festly unjust  to  the  defendant  to  have  either 
rental  or  usable  value  fixed  in  behalf  of  the 
plaintiff  on  the  basis  of  a  full  daylight  rental 
charge  for  an  automobile,  as  was  permitted 
in  this  case,  when  the  proof  shows  that  the 
plaintiff  and  his  family  customarily  used  the 
car  only  during  a  few  hours  of  a  day  for 
pleasure  and  shopping  drives. 

Further,  while  it  generally  held,  and  was 
conceded  in  the  Cook  Case,  supra,  that  proof 
of  rental  value  is  competent  as  furnishing 
some  evidence  of  usable  value,  we  yet  tliink 
it  clear  that  the  proof,  in  order  to  compe- 
tency, should  be  of  the  market  charge  for 
the  entire  period  of  the  necessary  loss  of  use. 
It  is  obvious  that  the  rental  charge  per  week 
aggregated  for  twelve  weeks  would  amount 
to  more  than  the  sum  representing  the  rental 
charge  for  the  longer  or  entire  detention 
period. 

We  are  not  satisfied  that  a  result  just  to 
the  defendant  has  been  reached  imder  the 
proof  admitted  and  the  instructions  given 
the  jury  by  the  trial  judge. 

The  judgment  of  the  court  of  civil  appeals 
must,  therefore,  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

[300]  As  to  the  nature  of  the  order  to  be 
made  on  the  remand:  In  view  of '  the  faqt 
that  no  error  was  assigned  in  the  appellate 
courts  to  have  been  committed  in  the  court 
of  trial  in  respect  to  the  question  of  the  lia- 


bility of  appellant  for  negligence  in  causing 
the  collision,  and  that  the  errors  claimed  up- 
on appeal  and  apparent  from  the  record  are 
such  only  as  affect  the  proper  measure  of  the 
consequent  damages,  the  appellee  plaintiff 
moves  this  court  to  limit  the  retrial  in  the 
court  below  to  tlie  single  question  of  the 
ascertainment  of  proper  damages. 

The  motion  raises  a  question  that  appears 
never  to  have  been  raised  or  decided  in  this 
jurisdiction — the  power  of  a  reviewing  court 
to  so  qualify  the  order  of  remand  as  to  re- 
strict the  scope  of  a  new  trial  by  it  ordered. 

At  an  early  day  some  difficulty  was  found 
and  expressed  by  the  English  courts  on  the 
point,  resulting  in  refusal  on  their  part  to 
confine  a  new  trial  to  part  of  the  issues  in 
a  case  because  of  the  supposed  indivisibility 
of  a  verdict.  But  latterly  in  England  it  has 
been  held  that  this  power  inheres  in  courts 
of  review  as  a  part  of  their  common -law 
powers.  In  Rex  v.  Mawbey,  8  T.  R.  619, 
638  (1796),  Lord  Chief  Justice  Kenyon  said 
on  the  point: 

*'I  think  the  rule  was  correctly  stated  by 
the  counsel  for  the  defendants,  that  in  grant- 
ing new  trials,  the  court  know  no  limitations 
(except  in  some  excepted  cases),  but  they 
will  either  grant  or  refuse  a  new  trial,  as  it 
will  tend  to  advance  justice.  ...  I  have 
studiously  [301]  gone  out  of  the  way  in  order 
to  express  my  opinion  on  this  point,  an  opin- 
ion  formed  on  great  deliberation." 

In  the  case  of  Bernasconi  v.  Farebrother,  3 
B.  &  Ad.  372,  23  E.  C.  L.  100  (1832),  Lord 
Tenterdcn,  for  the  court,  said: 

"We  have  considered  also  whether  we  could 
limit  the  inquiry  upon  the  new  trial  to  one 
point.  In  Hutchinson  v.  Piper,  4  Taunt.  555, 
Gibbs,  J.,  lays  it  down  that,  in  certain  cases 
of  which  he  gives  instances,  a  new  trial  may 
be  restrained  to  one  point." 

The  practice  is  now  firmly  fixed  in  that 
jurisdiction.  Baxter  v.  Kurse,  6  M.  &  G.  935, 
46  E.  C.  L.  935;  Stroud  v.  Stroud,  7  M.  &  G. 
417,  49  E.  C.  L.  417. 

Tlie  same  practice  prevails  in  a  large  num- 
ber of  the  American  jurisdictions,  as  may  be 
seen  by  a  reference  to  the  annotation  of  the 
case  of  Smith  v.  Whittlesey,  79  Conn,  189,  63 
Atl.  1085,  7  Ann.  Cas.  at  page  116;  and  see  , 
Simmons  v.  Fish,  210  Mass.  563,  97  N.  E. 
102,  Ann.  Cas.  1912D  588. 

A  statement  of  the  rule  in  succinct  term? 
is  to  be  found  in  2  R.  C.  L.  287,  sec.  241: 

''Probably  from  a  desire  to  eliminate  i^n- 
necessary  litigation,  and  in  the  exercise  of 
the  discretion  with  which  the  appellate  court 
is  invested  with  respect  to  the  granting  of 
new  trials,  it  is  undoubtedly  the  present 
general  rule,  in  remanding  a  cause  for  a  new 
trial,  either  by  a  court  or  a  jury,  when  error 
exists  as  to  onlv  one  or  more  issues,  and  the 
judgment  in  other  respects  is  free  from  error, 
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to  limit  the  new  trial  to  the  issues  affected 
hj  the  error.  This  rule  permitting  [302]  the 
appellate  court  to  limit  the  issues  has  been 
held  applicable  in  actions  sounding  in  dam- 
ages when  the  error  affects  only  the  assess- 
ment of  damages,  and  the  new  trial  has  been 
limited  to  that  question  alone." 

An  early  American  case  was  that  of  Winn 
V.  Columbian  Ins.  Co.  12  Pick.  (Mass.)  279, 
where  Chief  Justice  Shaw  reasons  that  there 
are  many  cases  so  situated  that  it  would  be 
higlily  proper  to  grant  a  new  trial  as  to  a 
particular  point,  or  for  the  purpose  of  cor- 
recting a  particular  error  or  mistake,  and 
that  this  is  analogous  to  the  case  of  judg- 
ments, awards,  and  other  legal  proceedings, 
good  in  part  and  bad  in  part,  when  the  court 
will,  if  the  position  of  the  case  will  admit  of 
it,  preserve  that  which  is  good  and  correct 
that  which  is  erroneous. 

In  our  opinion,  the  practice  thus  so  abun- 
dantly sustained  by  the  authorities  should 
also,  from  the  standpoint  of  policy,  be  adopt- 
ed in  this  State.  If  it  is  to  the  interest  of 
the  State  that  there  be  an  end  to  litigation, 
the  courts  should  not  be  slow  to  adopt  this 
rule  that  looks  to  the  preventing  of  further 
contest  on  phases  of  litigation  or  issues  al- 
ready well  settled,  the  saving  to  litigants  the 
costs  incident  to  the  relitigation  of  such  mat- 
ters, and  to  the  courts  the  time  unnecessarily 
consumed  therein. 

As  has  been  noted  above,  the  power  is  one 
to  be  exercised  by  the  court  of  review  in  its 
sound  discretion.  Coming  now  to  determine 
whether  the  discretion  is  one  that  should  be 
exercised  in  the  instant  case,  we  hold  it  to 
be  manifest  that  it  should.  The  order  of 
remand  will,  therefore,  be  qualified  according- 

NOTE. 

Bisbt  to  Recover  Damages  for  Loss  of 
ITse  in.  Case  of  Injury  to  Article  Used 
for  Pleasure. 

There  seem  to  be  comparatively  few  cases 
in  which  the  loss  of  the  use  of  an  article  used 
for  pleasure  has  been  considered  as  an  ele- 
ment of  damage  in  an  action  for  its  injury, 
though  there  are  many  cases  passing  on  the 
question  of  the  right  to  recover  damages  for 
the  loss  of  use  of  personal  property  injured 
or  unlawfully  detained,  in  which  the  char- 
acter of  the  use  does  not  appear.  The  cases 
dealing  with  the  right  to  recover  damages 
for  the  loss  of  use  of  property  while  wrong- 
fully deprived  of  it  in  replevin  proceedings 
are  collected  in  the  note  to  Cora.  v.  Southern 
Exp.  Co.  Ann.  Cas.  191 6 A  378,  and  the  cases 
discussing  the  evidence  admissible  to  prove 
the  value  of  the  use  of  a  chattel  are  reviewed 
in  the  note  to  Carey  v.  Beebe  Concrete  Co. 
Ann.  Cas.  1014B  806. 


The  holding  of  the  reported  case  to  the 
effect  that  the  owner  of  personal  property 
used  for  pleasure  alone  may  recover  for  the 
loss  of  its  use  brought  about  by  tortious  in- 
jury is  supported  by  the  recent  case  of  Cook 
V.  Packard  Motor  Car  Co.  88  Conn.  590,  92 
Atl.  413,  L.R.A.  1915C  319.  See  also  Banta 
V.  Stamford  Motor  Co.  89  Conn.  61,  92  Atl. 
6G5.  In  Cook  v.  Packard  Motor  Car  Co. 
supra,  it  appeared  that  an  automobile,  used 
for  recreation  and  pleasure  only,  was  negli- 
gently injured  by  the  defendant,  and  the 
court  sustaining  the  right  to  recover  dam- 
ages for  the  loss  of  its  use  said:  "The  ques- 
tion is  whether  the  right  to  recover  sub- 
stantial damages  for  being  deprived  of  the 
use  and  possession  of  a  chattel,  as  the  result 
of  a  tortious  injury  to  the  chattel  itself,  de- 
pends on  the  character  of  the  use  which  the 
owner  intended  to  make  of  it,  during  the 
period  of  the  detention.  We  fail  to  see  why 
the  character  of  the  intended  use  should  de- 
termine the  riglit  to  a  recovery,  although  it 
will,  of  course,  affect  the  amount  of  recov- 
erable damages.  .  .  .  An  automobile  own- 
er who  expects  to  use  his  car  for  pleasure 
only  has  the  same  legal  right  to  its  con- 
tinued use  and  possession  as  an  owner  who 
expects  to  rent  his  car  for  profit;  and  the 
legal  basis  for  a  substantial  recovery,  in  case 
of  a  deprivation  of  the  use  of  the  car,  is  the 
same  in  one  case  as  in  the  other.  Such  an 
invasion  of  property  right  calls  for  an  award 
of  substantial,  as  distinguished  from  nomi- 
nal, damages,  and  the  only  difficulty  in  apply- 
ing the  rule  of  compensatory  damages  to 
cases  of  this  character  is  the  very  practical 
difficulty  of  estimating  the  actual  damages 
in  money.  But  the  law  does  not  deny  sub- 
stantial damages  to  one  who  has  suffered  a 
substantial  injury,  solely  on  the  ground  that 
the  injury  has  not  produced,  or  will  not  pro- 
duce, a  pecuniary  loss."  However  in  that 
case,  the  court  refused  to  allow  as  the  meas- 
ure of  damages  for  loss  of  use  the  rental 
value  of  the  car  during  the  time  the  owner 
was  deprived  of  its  use.  On  that  point  the 
court  said:  "It  is  clear,  for  example,  that 
the  plaintiff  cannot  recover  the  rental  value 
of  his  car  during  the  period  of  detention,  for 
such  rental  value  includes  a  substantial  al- 
lowance for  depreciation  and  repairs,  to  which 
the  plaintiff's  car  has  not,  in  the  meantime, 
been  subjected.  It  also  includes  a  substantial 
allowance  for  the  overhead  expenses  and  the 
profits  of  carrying  on  the  business  of  rent- 
ing motor  cars;  and  the  plaintiff  was  not  en- 
gaged in  that  business."  In  The  H.  F.  Di- 
mock,  77  Fed.  226,  23  C.  C.  A.  123,  33  U.  S. 
App.  647,  an  action  for  the  sinking  of  a 
pleasure  yacht,  the  rule  for  estimating  dam- 
ages was  stated  to  be  the  consideration  of 
ever>'  circumstance  whch  might  be  of  assist- 
ance in  forming  a  correct  estimate,  though 
loss  of  use  waa  not  mentioned  specifically. 
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In  'Sew  York  it  has  been  held  that  the 
cost  of  renting  a  substitute  for  an  automo- 
bile negligently  injured  is  not  provable  as 
an  element  of  damage  where  it  appears  that 
the  injured  car  was  used  solely  for  recreation 
and  pleasure,  and  it  is  not  shown  that  a 
substitute  car  was  hired  or  that  the  owner 
had  need  of  one.  Foley  v.  Forty-Second  St. 
etc.  R.  Co.  52  Misc.  183,  101  N.  Y.  S.  780; 
Bondy  v.  New  York  City  R.  Co.  56  Misc.  602, 
107  N.  Y.  S.  31;  Murphy  v.  New  York  City 
R.  Co.  58  Misc.  237.  108  N.  Y.  S.  1021.  See 
also  Donnelly  v.  Poliakoff,  79  Misc.  250,  139 
X.  Y.  S.  999.  In  Bondy  v.  New  York  City 
R.  Co.  supra,  it  was  said:  "That  the  use  of 
an  automobile  may,  upon  being  shown  to 
have  been  used  for  the  purposes  of  business 
or  as  a  source  of  profit,  have  a  marketable 
value,  or  a  value  capable  of  being  estimated 
without  indulging  in  mere  conjecture,  is  un- 
doubted, but  nothing  of  the  kind  was  proved 
in  the  case  at  bar.  The  plaintiff  so  far  as 
appears  did  not  incur  any  expense  in  hiring 
a  substitute  for  the  three  weeks  his  machine 
was  in  the  repair  shop,  nor  is  there  any  evi- 
dence that  it  was  a  source  of  profit  or  in- 
come to  him.  The  evidence  as  to  the  rental 
value  was  limited  to  this  particular  machine, 
and  it  was  not  shown  to  be  an  'article  in  con- 
stant and  daily  use  whose  usable  value  being 
known  and  readily  ascertained  constitutes  a 
proper  element  of  damages.* " 

But  in  Murphy  v.  New  York  City  R.  Co.  su- 
pra, it  was  said  in  a  concurring  opinion  by 
Bischoff,  J.:  "But,  for  the  purposes  of  the  new 
trial,  it  may  be  noted  that  the  plaintiff,  if  de- 
prived of  the  usable  value  of  his  automobile 
for  a  time,  through  the  defendant's  negligence, 
would  be  entitled  to  compensation  for  the  loss, 
notwithstanding  that  he  did  not  actually  pro- 
cure another  automobile,  by  hire,  during  the 
interval,  .  .  .  and  although  the  use  of  the 
thing  injured  may  have  been  for  pleasure 
wholly  and  not  for  profit,  Wellman  v.  Miner, 
19  Misc.  644.  To  support  this  item  of  dam- 
age? proof  would,  of  course,  be  necessary  upon 
the  question  whether  the  automobile  had  a 
usable  value  .  .  .  and  what  that  value 
was.  The  mere  expense  of  hiring  another 
vehicle  of  the  same  type — where  it  was  not 
actually  incurred — would  hardly  establish  the 
fact  of  a  known  usable  value,  but  that  fact 
would  be  susceptible  of  proof  by  properly  qual- 
ified opinion.  While  error  may  have  been 
committed  in  the  award  of  damages  for  loss  of 
use  upon  the  proofs  before  the  court  below, 
we  cannot  say  that  the  item  may  not  be  estab- 
lished upon  a  new  trial  by  the  production 
of  competent  evidence."  In  Wellman  v.  Min- 
er, 19  Misc.  644,  44  N.  Y.  S.  417,  the  right 
to  recover  for  the  hire  of  a  carriage  while 
an  injured  one  was  being  repaired  was  sus- 
tained, the  court  saying:  "It  is  claimed  that 
the  plaintiff  was  improperly  permitted  to  re- 


cover the  actual,  reasonable  outlay  for  the 
hire  of  a  carriage  during  the  time  required 
for  repairs  to  his  own  vehicle,  the  ground  be- 
ing that  this  'was  not  a  necessity,  but  a 
luxury.*  Whatever  it  was,  the  plaintiff  seems 
to  have  properly  recovered  for  this  item,  up- 
on familiar  principles.  ...  If  entitled  to 
the  use  of  his  carriage  at  all,  he  was  entitled 
to  the  continuous  use  of  it,  and  the  expenses 
undergone  simply  to  preserve  that  benefit, 
during  the  period  when  his  carriage  was 
necessarily  out  of  his  hands  because  of  the 
defendant's  negligence,  formed  an  item  of 
damage  as  reasonably  consequential  to  the 
tort  as  did  the  repairs  to  the  breakage  itself, 
and  there  were  appropriate  allegations  of  this 
as  special  damage."  In  Cardozo  v.  Bloom- 
ingdale,  79  Misc.  606,  140  N.  Y.  S.  377,  the 
court  upheld  the  right  to  prove  the  usable 
value  of  a  pleasure  automobile  in  an  action 
for  injuries  thereto,  and  explained  the  New 
York  decisions  as  follows:  "Evidence  offered 
by  the  plaintiff  to  prove  the  'usable  value' 
of  the  car  during  the  time  that  it  was  being 
repaired,  i.  e.,  his  reasonable  expenditure  to 
replace  it  by  hiring  another  car  during  that 
period,  was  excluded,  and  plaintiff'  excepted. 
Both  reason  and  authority  are,  I  think,  in 
favor  of  including  this  item  in  the  amount 
of    plaintiff's    damage.      .  .      The    cases 

which  respottdent  cites  as  overruling  Well- 
man  v.  Miner,  if  they  may  be  so  considered, 
expressly  or  impliedly  recognize  the  right  to 
a  recovery  for  the  renting  of  an  article  to 
replace  one  regarded  as  a  mere  luxury  dur- 
ing the  time  of  repair,  even  though  they  do 
not  approve  of  the  bare  principle  that  the 
usable  value  of  an  article  of  luxurv  mav  be 
recovered.  See  Bondy  v.  New  York  City  R. 
Co.  56  Misc.  602,  107  N.  Y.  S.  31;  Foley  v. 
Forty-Second  St.  etc.  R.  Co.  62  Misc.  183,  101 
N.  Y.  S.  780;  Murphy  v.  New  York  City  R. 
Co.  [58  Misc.  237]." 
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Virginia  Supreme  Court  of  Appeals — ^March 

12,  1914. 

lie  Va,  233;  SI  S.  E.  66, 


Aooord  and  Satisfaction  —  Part  Pay- 
ment of  Liquidated  Claim  ^th  Re- 
ceipt in  Fnll. 

Code  1904,  §  2858,  provides  that  part  per- 
formance of  an  obligation,  either  before  or 
after  breach,  when  expressly  accepted  by  the 
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116  Va. 
•creditor  in  satisfaction,  and  under  an  agree- 
ment for  that  purpose,  though  without  any 
new  consideration,  shall  extinguish  the  obliga- 
tion, promise,  or  undertaking.  Held,  that 
where  on  completion  of  plaintiffs'  contract  to 
construct  certain  houses  for  defendant,  there 
was  no  claim  on  his  part  that  the  entire 
balance  of  the  contract  price  was  not  payable 
in  full,  but  he  refused  to  pay  unless  plaintiffs 
deducted  $450.54  from  their  bill,  which  they 
\\erc  compelled  to  do  because  they  were  in 
financial  straits  and  had  to  have  the  money, 
for  which  they  executed  a  receipt  in  full,  there 
was  no  acceptance  of  the  lesser  amount  in  sat- 
isfaction within  the  statute  sufficient  to  pre- 
-elude  a  recovery  of  the  amount  so  deducted. 
[See  note  at  end  of  this  case.] 

Error  to  Hustings  Court,  Part  II,  City  of 
Richmond. 


Action  on  contract.  Thomas  et  al.,  plain- 
tiffs, and  Harvey  C.  Brown,  defendant.  Judg- 
ment for  defendant.  Plaintiffs  bring  error. 
The    facts   are   stated   in   the   opinion.     Ke- 

VEBSED. 

Hungdon  Cory  for  plaintiffs  in  error. 
Wallace  F.  Broicn  for  defendant  in  error. 

[234]  Harbison,  J. — ^This  action  was 
brought  by  the  firm  of  Thomas  &  Cross  to 
recover  of  Harvey  C.  Brown  $460.54,  a  bal- 
ance alleged  to  be  due  them  from  the  defend- 
ant on  a  parol  contract  for  building  certain 
houses.  There  was  a  verdict  for  the  plain- 
tiffs for  the  amount  claimed  by  them,  subject 
to  the  opinion  of  the  court  upon  a  demurrer 
to  the  evidence  by  the  defendant.  The  court 
sustained  the  demurrer  to  the  evidence,  and 
we  are  asked  to  review  that  judgment. 

It  appears  from  the  record  that  in  Decem- 
ber, 1910,  the  plaintiffs  and  the  defendant 
entered  into  an  oral  contract  whereby  the 
former  undertook  to  build  twelve  brick  houses 
for  the  latter.  By  the  terms  df  the  contract 
eighty-five  per  cent  of  the  money  due  on  the 
first  of  every  month  was  to  be  paid  between 
the  10th  and  15th  of  that  month.  The  con- 
tract provided  for  no  limit  of  time  in  which 
the  houses  were  to  be  built.  The  proof  shows 
that  all  of  the  houses  were  completed  within 
eight  months  from  the  date  of  the  contract. 

The  undisputed  bill  for  the  construction 
of  the  houses  was  $16,150.54,  and  at  the 
time  of  their  completion  there  was  a  balance 
due  on  this  account  of  $6,450.54.  It  thus 
appears  that  the  defendant  was  very  much 
behind  in  fulfilling  his  part  of  the  contract 
to  pay  eighty-five  per  cent  of  the  work  done 
at  the  end  of  each  month.  It  further  appears 
that  tlic  plaintiffs  were  young  men  with  small 
capital  and  that  they  were  financially  em- 
barrassed and  [235]  in  great  need  of  money 
in  consequence  of  not  being  paid  at  the  end 
Add.  Cas.  1917A. — 0. 
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of  each  month  in  accordance  with  the  con- 
tract. Repeated  demands  were  made  upon 
the  defendant  for  payment  without  success, 
and  on  August  10,  a  week  before  the  houses 
were  completed,  the  plaintiffs  called  upon  the 
defendant  for  a  payment  on  account  due,  and 
made  known  to  him  their  financial  stress  and 
great  need  of  money  as  a  result  of  their 
purchase  of  the  necessary  materials  for  build- 
ing the  houses.  On  this  occasion  the  defend- 
ant told  the  plaintiffs  to  go  ahead  and  finish 
the  houses  and  that  he  would  settle  with 
them  in  full  when  the  entire  work  was  com- 
pleted. Belying  upon  this  promise,  the  work 
was  proceeded  with  to  completion,  thus  in- 
creasing the  indebtedness  of  the  plaintiffs  for 
material  furnished.  When  the  work  was  com- 
pleted in  full  the  defendant  was  again  ap- 
plied to  for  payment  in  accordance  with  his 
promise,  the  plaintiffs  again  urging  their 
great  financial  necessities,  but  the  defendant 
again  postponed  payment  until  September  9. 
At  this  interview  the  plaintiffs  offered  to 
knock  off  twenty  dollars  if  they  were  paid 
then.  In  reply  the  defendant  said  he  did  not 
want  any  discount,  that  he  did  not  want 
them  to  lose  a  cent.  Up  to  this  time  there 
was  not  a  hint  from  the  defendant  that  the 
plaintiffs'  claim  was  not  due  and  payable  in 
full.  About  one  week  after  this  last-men- 
tioned interview,  the  defendant  was  again  ap- 
plied to  for  payment,  when  for  the  first  time 
he  demanded  that  the  plaintiffs  should  knock 
off  $450.54,  saying  that  he  had  $6,000  in  bank 
which  was  all  that  he  would  pay  them,  claim- 
ing for  the  first  time  that  there  had  been 
some  delay  in  completing  the  houses,  and 
that  he  was  entitled  to  a  deduction  of  that 
amount  as  damages  for  such  delay. 

The  defendant  does  not  testify,  nor  does  he 
adduce  a  word  of  evidence,  and  there  is 
nothing  in  the  record  to  justify  this  belated 
claim  that  there  had  been  any  delay  [236] 
in  building  these  houses  under  a  contract 
which  prescribed  no  limit  of  time  in  which 
they  were  to  be  completed. 

The  plaintiffs  refused  to  accede  to  the  prop- 
osition, and  a  few  days  later  the  defendant 
refused  to  pay  them  a  part  of  the  account, 
stating  as  his  ultimatum  that  unless  they 
accepted  the  $6,000  they  could  take  out  a 
mechanic's  lien  on  the  houses,  or  sue  him. 
The  plaintiffs  were  in  financial  straits  as  a 
result  of  the  defendant's  course.  Money  was 
due  in  bank  and  their  payrolls  were  due.  In 
this  desperate  financial  condition  the  plain- 
tiffs had  no  other  alternative  but  to  yield 
to  the  unconscionable  demand  of  the  defendant 
so  far  as  to  take  the  $6,000  and  sign  a  re- 
ceipt which  states  that  sum  to  be  "payment 
in  full."  The  testimony  of  the  plaintiffs, 
however,  shows  that  the  correctness  of  their 
bill  was  not  denied,  that  the  settlement  was 
not  made  as  a  compromise  of  differences,  but 


130 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


that  the  $6,000  was  deliberately  held  out  to 
them  as  the  only  relief  they  could  get  out- 
side of  the  law.  As  stated  in  his  testimony, 
by  one  of  the  plaintiffs,  "It  wasn't  any  agree- 
ment to  it,  we  just  had  to  do  it." 

At  common  law  nothing  less  than  payment 
of  the  whole  sum  due  would  satisfy  the  de- 
mand. "A  party  never  can  be  held  to  sur- 
render his  rights  under  contract,  unless  it 
appears  that  he  made  the  surrender  under- 
standingly,  and  intentionally  and  freely,  nor 
can  such  surrender  or  release  be  implied  by 
his  act.  It  never  can  be  implied  by  the  act 
of  a  party  accepting  a  part  of  what  he  had 
a  right  to  demand,  that  he  released  the  securi- 
ty for  the  balance  without  consideration." 
Lee  V.  Harlow,  75  Va.  29;  Smith  v.  Phillips, 
77  Va.  548;  Seymour  v.  Goodrich,  80  Va,  303. 

That  such  was  the  law  prior  to  the  Code 
of  1887  is  not  disputed.  By  section  2858  of 
the  Code  it  is  provided:  "Part  performance 
of  an  obligation,  promise  or  undertaking, 
[237]  either  before  or  after  a  breach  thereof, 
when  expressly  accepted  by  the  creditor  in 
satisfaction,  and  rendered  in  pursuance  of  an 
agreement  for  that  purpose,  though  without 
any  new  consideration,  shall  extinguish  such 
obligation,  promise  or  undertaking." 

This  statute  has  been  construed  by  this 
court  in  the  case  of  Standard  Sewing  Mach. 
Co.  V.  Gunter,  102  Va.  568,  46  S.  E.  690.  It 
is  there  held  that,  notwithstanding  the  modi- 
fication of  the  common  law  rule  intended  by 
the  statute,  the  burden  of  proof  was  upon  the 
debtor  to  bring  himself  within  the  influence 
of  that  statute  and  to  show  that  the  sum  of 
money  which  he  paid  in  part  performance 
of  his  obligation  was  "expressly  accepted  by 
his  creditor  in  satisfaction  and  rendered  in 
pursuance  of  an  agreement  for  that  purpose." 

In  the  case  at  bar  the  defendant  has  failed 
to  bring  himself  within  the  influence  of  the 
statute.  In  the  light  of  the  evidence  already 
recited,  it  cannot  be  said  that  there  was  ever 
any  meeting  of  the  minds  of  the  parties  in 
an  agreement  that  the  $6,000  was  expressly 
accepted  by  the  creditor  in  full  satisfaction 
of  his  demand.  On  the  contrary,  it  plainly 
appears  that  it  was  accepted  under  protest 
and  aggravated  circumstances  of  constraint. 

Much  is  said  of  the  danger  o|  what  would 
follow  the  precedent  of  a  recovery  by  the 
plaintiff  in  this  case.  During  all  the  years 
of  the  common  law,  as  it  stood  prior  to  the 
enactment  of  the  present  statute,  no  agree- 
ment, however  solemn,  would  serve  to  satisfy 
a  debt  by  part  payment,  and  the  statute  was 
never  intended  to  enable  a  party  to  perpetrate 
the  wrong  and  injustice  that  the  defendant 
has  sought  to  accomplish  in  this  case.  Hence 
the  provision  that  part  performance  of  an 
iibligation  must  be  "expressly  accepted  by 
the  creditor  in  satisfaction  and  rendered  in 
pursuance  of  an  agreement  for  that  purpose." 


[238]  It  follows  from  what  has  been  said 
that  the  judgment  complained  of  must  be* 
reversed,  and  this  court  will  enter  such  judg- 
ment as  the  lower  court  ought  to  have  ren- 
dered, overruling  the  demurrer  to  the  evi- 
dence and  giving  judgment  in  favor  of  the 
plaintiffs  for  the  sum  ascertained  by  the 
verdict  of  the  jury. 

Reversed. 


NOTB. 

Part  Payment  with  Receipt  im  Full 
Satisfaetion  of  Llqaidated  and  Un- 
disputed  Debt. 

In  CkeneraU 

In  Dreyfus  v.  Roberts,  5  Ann.  Cas.  521,  112 
Am.  St.  Rep.  67,  the  court  challenged  the 
rule  that  the  acceptance  of  a  lesser  sum  in 
payment  of  a  liquidated  debt  is  not  a  valid 
satisfaction  and  held  that  when  an  agree- 
ment is  fully  executed  to  discharge  a  debt 
by  the  payment  of  a  smaller  sum,  and 
the  discharge  is  evidenced  by  a  written 
receipt  for  the  lesser  sum  in  full  satis- 
faction of  the  greater,  it  is  a  valid  and 
irrevocable  act.  Likewise  in  Connecticut  it 
has  been  held  recently  that  a  receipt  in  full 
is  pleadable  in  bar  as  a  discharge  of  a  debt 
although  it  was  given  on  the  payment  of  but 
a  part  of  the  entire  debt.  Johnson  v.  Cooke, 
86  Conn.  679,  84  Atl.  97,  Ann.  Cas.  1913C 
276. 

Most  of  the  recent  cases,  however,  are  in 
accord  with  the  great  weight  of  the  earlier 
authority  in  holding  that  a  part  payment, 
with  receipt  in  full,  of  a  liquidated  and  un- 
disputed debt  is  not  a  satisfaction  thereof. 
State  V.  Gregg  (Ariz.)  157  Pac.  227;  Schles- 
singer  v.  Schlessinger,  39  Colo.  44,  88  Pac. 
97a.  8  L.R.A.(N.S.)  863;  Prudential  Ins. 
Co.  V.  Cottingham,  103  Md.  319,  63  Atl.  359; 
Cunningham  v.  Irwin,  182  Mich.  629,  148  N. 
W.  786;  Miners,  etc.  Bank  v.  American  Bond- 
ing Co.  (Mo.)  186  S.  W.  1139;  Gussow  v. 
Beineson,  76  N.  J.  L.  209,  68  Atl.  907; 
Galowitz  ▼.  Hendlin,  160  N.  Y.  S.  641;  Szokr 
V.  Crown,  33  Pa.  Super.  Ct.  612;  Ex  p.  Zeig- 
ler,  83  S.  C.  78,  64  S.  E.  613,  916,  21  L.R.A. 
(N.S.)  1005;  Smoot  v.  Checketts,  41  Utah 
211,  Ann.  Cas.  1916C  1113,  125  Pac.  412; 
Nixon  V.  Kiddy,  66  W.  Va.  355,  66  S.  E.  500 
See  also  Dcmeules  v.  Jewel  Tea  Co.  103  Minn. 
150,  114  N.  W.  733,  123  Am.  St.  Rep.  315,  14 
L.R.A.(N.S.)  954;  Donnell  v.  First  Mortg. 
etc.  Co.  163  N.  Y.  S.  218;  Penn  Furniture 
Co.  V.  Lumbermen's  Mut.  F.  Ins.  Co.  47  Pa. 
Super.  Ct.  77,  83.  Thus  in  Cunningham  v. 
Irwin,  supra,  the  court  said:  "The  rule  of 
law  is  generally  recognized  as  well  settled 
by  the  great  weight  of  authority  that  a  pay- 
ment of  less  than  the  full  amount  of  a  past- 
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due,  liquidated,  and  undisputed  debt,  although 
accepted  and  receipted  for  as  in  full  satis- 
faction, is  only  to  be  treated  as  a  payment 
pro  tanto,   and  does  not  estop   the  creditor 
from  suing   for  and  recovering  the  balance. 
Tliis  is  ancient  bench  law,  supported  by  no 
statutory  authority  or  rule  of  property,  and, 
though  often  criticised  as  unreasonable,  un- 
fair, and  unjust,  it  is  said  its  long  and  gen- 
eral acceptance  commends  itself  to  the  courts 
with   almost   irresistible   force.     .     .     .     The 
reason  upon  which  the  rule  is  now  lield  to  be 
founded   is   that  such  agreement  is  without 
consideration,    which    appears   to   be   equally 
satisfying  as  that  of  Lord  Coke,  who,  in  an 
early  day,  pronounced  it  a  proper  rule  'be- 
cause it   appears  to  the  judges  that   by  no 
lossibility  a  lesser  sum  can  be  a  satisfaction 
for  a  greater  sum.'     In  a  number  of  states 
the  rule  has  been  abrogated  by  statute,  and 
in  a  few  repudiated  by  the  courts.     .     .     . 
Tlie  rule  is,  however,  recognized  in  this  state 
in  line  with  the  weight  of  authority  which 
now  recognizes  numerous  exceptions,  amongst 
which  are:     When  the  claim  is  unadjusted 
or  unliquidated;  when  payment  is  made  be- 
fore it  is  due;  when  a  new  security  is  given; 
when  there  is  a  composition  with  creditors; 
and  where  part  payment  in  full  settlement  is 
made  by  a  third  party  who  is  a  stranger  to 
the  claim  and  under  no  legal  obligations  in 
relation  to  it.    While  this  court,  in  accepting 
the  general  rale,  has  had  little  occasion  to 
rleal  with  these  exceptions,  they  are  well  set- 
tled by  almost  universal  weight  of  authority." 
In  State  v.  Gregg   (Ariz.)    157  Pac.  227,  an 
action  instituted  against  the  state  of  Arizona 
for  a  balance  claimed  to  be  due  for  construct- 
ing a  prison  under  a  contract  entered  into 
with  the  board  of  control,  acting  for  the  ter- 
ritory of  Arizona,  it  appeared  that  there  was 
paid  to  the  contractor  by  the  territory  the 
sum  of  $14,774.28,  for  which  a  written  receipt 
was  given   reciting  that  the   said   sum   was 
the  balance  due;  and  in  consideration  of  its 
payment  the  contractor  released  the  territory 
from   all  further  liability  of  whatever  kind 
or  nature  due  or  which  might  become  due  on 
account    of    the    contract    to    construct    the 
prison,    or   on    account    of    any   work    done, 
moneys  or  materials  advanced  or  furnished. 
The  contractor  alleged  in  his  complaint  that 
at  the  time  of  the  payment  to  him  and  the 
execution  of  his  receipt  therefor,  there  was 
in  fact  and  in  truth  due  to  him  a  balance 
of  $26,536.56  in  the  form  of  a  liquidated  ac- 
count,   unquestioned    as    to    amount   by    the 
board  of  control.     Tlie  court  said:     "Accord 
and  satisfaction  is  the  result  of  contract,  and, 
like  all  other  contracts,  in  order  to  be  binding, 
it  must  be  founded  upon  consideration.    .    .    . 
Xo  consideration  is  shown  or  attempted  to 
he  shown   as  moving  from  the  appellant  to 
appellee  for  the  omission   of  a  sum   in   the 
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excess  of  $11,000;  that  sum  was  owing  to 
appellee  after  the  payment  of  February  28, 
1910,  as  completely  as  before  that  date. 
Considerable  importance  is  attached  by  ap- 
pellant to  the  fact  that  a  written  release 
was  executed  by  the  appellee.  But  the 
courts  hold  that  a  receipt  reciting  full  sat- 
isfaction and  release  when  less  is  received 
than  the  whole  debt  will  not  cancel  the  debt." 
In  Schlessinger  v.  Schlessinger,  39  Colo.  44, 
88  Pac.  970,  8  L.R.A.(N.S.)  863,  it  appeared 
that  the  defendant  was  indebted  to  the  plain- 
tiff under  a  written  agreement  or  contract 
for  more  than  $3,000,  which  had  been  re- 
duced to  judgments.  As  the  result  of  nego- 
tiations between  the  parties,  the  plaintiff, 
at  that  date,  agreed  with  the  defendant 
that,  on  the  payment  to  her  of  the  sum 
of  $3,000  in  money,  which  was  less  than 
the  full  amount  then  due,  she  would  can- 
cel and  deliver  to  the  defendant  the  agree- 
ment sued  on,  and  satisfy  and  vacate  the 
judgments,  and  give  him  a  receipt  in  full 
of  all  demands  of  every  kind.  In  consid- 
eration of  this  promise,  the  defendant  paid 
that  amount  to  the  plaintifT  out  of  money 
borrowed  by  him  for  that  purpose,  whereupon 
the  plaintiff  executed  and  delivered  to  him 
a  receipt  purporting  to  release  and  dis- 
charge the  defendant  of  all  claims  she  had 
against  him  under  the  contract,  including 
the  judgments.  The  court  said:  "Ever 
since  the  decision  in  PinnePs  case,  report- 
ed in  3  Coke  117,  and  notwithstanding 
the  frequent  vigorous  criticism,  and  .  .  . 
repudiation  thereof,  the  rule  is  settled  in  Eng- 
land, and  in  the  federal  and  state  courts  of 
the  United  States,  that  payment  of  part  of  a 
liquidated  sum  due  is  not  to  be  taken  as 
satisfaction  of  the  fiill  debt,  regardless  of  the 
form  of  receipt  which  may  be  given.  .  .  . 
We  refer,  however,  to  an  article  in  57  Cent. 
L.  J.  244,  where  the  writer  suggests  that, 
in  time,  this  harsh  rule  will  be  abrogated  by 
the  courts.  However  that  may  be,  it  is  so 
well  established  in  this  jurisdiction  that  we 
do  not  feel  at  liberty  to  disregard  it."  In 
Szok  V.  Crown,  33  Pa.  Super.  Ct.  612,  it  was 
said:  "Perhaps  no  principle  of  law  is  better 
settled  than  that  the  payment  of  a  part  of 
an  ascertained,  overdue  and  undisputed  debt, 
althoiigh  accepted  in  full  satisfaction,  and  a 
receipt  in  full  is  given,  does  not  estop  the 
creditor  from  recovering  the  balance."  And 
in  Smoot  v.  Checketts,  41  Utah  211,  Ann. 
Cas.  1915C  1113,  125  Pac.  412,  the  court 
said:  "The  mere  fact  that  .  .  .  the 
claimants  executed  receipts  in  full  when  they 
had  in  fact  received  only  about  one-third  of 
the  amounts  then  due  them  from  the  con- 
tractors for  labor  is  of  slight,  if  any,  im- 
portance. As  to  whether  the  receipt  of  a 
less  sum  will  discharge  a  greater  one  does 
not  depend  upon  the  form  of  the  receipt  that 
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is  given*  When  it  is  claimed  that  the  pay- 
ment by  the  debtor  of  a  sum  of  money  less 
than  is  due  and  owing  to  the  creditor  is  a 
payment  in  full  discharge  of  the  entire 
amount  due,  a  receipt  acknowledging  full  pay- 
ment standing  alone  is  not  controlling.  If 
such  a  payment  is  based  upon  a  sufficient 
independent  consideration,  or  upon  a  compro- 
mise of  a  disputed  or  an  unliquidated  claim, 
and  under  such  circumstances  the  less  sum 
is  received  as  payment  in  discharge  of  the 
larger  one,  the  payment  is  binding  upon  the 
creditor." 

If,  however,  in  addition  to  part  payment 
of  a  liquidated  debt,  with  a  receipt  in  full, 
there  is  some  other  collateral  consideration 
such  as  in  law  is  sufficient  to  support  a  con- 
tract, then  the  agreement  to  relinquish  the 
residue  is  not  nudum  pactum.  Prudential 
Ins.  Co.  v.  Cottingham,  103  Md.  319,  63  Atl. 
359.  See  also  Smoot  v.  Checketts,  41  Utah 
211,  Ann.  Cas.  1915C  1113,  125  Pac.  412. 
Hence  a  part  payment  of  a  liquidated  and 
undisputed  debt  before  maturity  is  regarded 
as  a  satisfaction  of  the  obligation.  Zabludow- 
sky  V,  Gottfried,  95  Misc.  623,  159  N.  Y.  S. 
785,  wherein  it  was  said:  "The  parties  en- 
tered into  a  dissolution  agreement  in  writing 
whereby  the  plaintiff  sold  to  the  defendant 
his  interest  in  the  business  for  $2,500,  payable 
$1,000  in  cash,  and  $1,500  in  three  promis- 
sory notes  of  $500  each,  payable  on  May  1 
and  September  2,  1915,  and  January  1,  1916, 
respectively.  On  April  26,  1916,  or  shortly 
before  the  first  note  matured,  the  plaintiff  ac- 
cepted $500  from  the  defendant  and  sur- 
rendered all  the  notes.  He  also  gave  defend- 
ant a  receipt  for  'payment  in  full  for  claims 
up  to  date  and  have  no  further  claims  of  any 
kind.  New  York,  April  26,  1915.*  The  plain- 
tiff now  sues  for  the  balance  of  $1,000,  and 
the  defendant  claims  accord  and  satisfaction, 
and  that  the  acceptance  by  the  plaintiff  of 
the  payment  of  $500  before  the  debt  became 
due,  his  surrender  of  the  notes,  and  the  ex- 
ecution and  delivery  of  the  receipt  in  full 
were  a  bar  to  an  action  for  any  further  sum. 
It  must  be  so  held.  The  parties  entered  into  a 
new  agreement,  wherein  the  defendant  bound 
himself  to  pay  $500  immediately,  wliich,  under 
the  original  contract,  he  was  not  bound  to 
do,  and  the  payment  was  made  accordingly. 
The  plaintiff  on  his  part  agreed  to  forgive 
the  entire  debt  upon  such  immediate  payment 
of  part  thereof.  The  new  agreement  was  in 
nil  respects  valid,  and  was  a  good  accord 
and  satisfaction." 

Likewise,  part  payment  with  a  receipt  in 
full  is  regarded  as  a  satisfaction  of  a  liquidat- 
ed and  undisputed  debt,  where  the  payment 
is  made  by  a  person  under  no  legal  obligation 
to  pay  the  debt.  Ex  p.  Zeigler,  83  S.  C.  78, 
04  S.  E.  613,  916,  21  L.R.A.(N.S.)  1005, 
'Wherein    the    court    said:        "The  payment 


of  a  sum  smaller  than  a  liquidated  debt, 
in  pursuance  of  an  agreement,  not  under  seal, 
to  accept  such  sum  in  satisfaction  cannot  be 
satisfaction  of  the  whole.  Such  payment, 
notwitli  standing  the  agreement,  operates  only 
as  a  payment  pro  tanto.  This  rule  was  de- 
rived from  Pinnel's  Case,  Coke  V,  117,  a,  and 
is  generally  accepted  where  the  common  law 
prevails.  .  .  .  Though  much  dissatisfac- 
tion has  been  expressed  with  it,  it  is  firmly 
established  in  this  state.  .  .  .  Owing  to 
this  dissatisfaction  with  the  rule  itself,  the 
courts  have  resorted  to  very  teclinical  dis- 
tinctions to  escape  its  application.  It  has 
been  held  that  if  the  payment  of  the  smaller 
sums  be  made  with  an  agreement  for  satis- 
faction before  maturity,  ...  or  by  a 
promissory  note  .  .  .  or  by  check  .  .  . 
or  in  pursuance  of  an  agreement  with  other 
creditors  .  .  .  or  by  money  received  from 
a  third  person  imder  no  legal  obligation  to 
pay  the  debt  .  .  .  the  case  falls  without 
the  rule  in  Pinnel's  case,  and  the  debt  is 
satisfied.  Other  cases  might  be  cited  on 
each  of  these  distinctions.  All  of  them  are 
supposed  to  fall  under  the  doctrine  stated  by 
Lord  Coke,  as  decided  in  Pinnel's  case,  that 
if  anything  is  accepted  by  the  creditor  as 
payment  in  full,  which  might  by  possibility 
be  more  beneficial  to  him  than  his  debt,  the 
court  will  not  inquire  into  the  adequacy  of 
the  consideration,  but  will  hold  the  debt 
satisfied.  In  this  case  the  debtor,  Paul  J. 
Zeigler,  had  been  absolutely  discharged  from 
the  debt,  and  if  he  paid  the  sum  of  $100, 
as  seems  to  be  alleged  by  the  petition,  by 
the  request  or  with  the  consent  of  Vir- 
ginia S.  Zeigler,  the  debtor  who  remained 
bound,  then  the  debt  was  satisfied,  for  the 
reason  that  $100  paid  to  the  creditor's 
hands  by  Paul  J.  Zeigler,  a  person  under 
no  legal  obligation  to  pay  the  debt,  might 
well  be  more  beneficial  than  the  obligation 
of  Virginia  S.  Zeigler  to  pay  a  much  larger 
6um."' 

As  Affected  hy  Statute, 

The  reported  case  holds  that  where  it  ap- 
pears from  the  evidence  that  a  creditor  was 
compelled,  because  of  financial  embarrassment 
brought  about  by  tlie  debtor's  course,  to  ac- 
cept a  part  payment  and  give  a  receipt  in 
full  for  a  liquidated  and  undisputed  debt, 
he  can  still  successfully  maintain  an  action 
for  the  balance  unpaid.  Under  those  circum- 
stances it  is  held  that  the  debtor  has  not 
sustained  the  burden  of  proof  in  showing 
that  his  part  payment  was  "expressly  ac- 
cepted by  his  creditor  in  satisfaction  and 
rendered  in  pursuance  of  an  agreement  for 
that  purpose"  within  the  terms  of  a  statute 
providing  that  "part  performance  of  an  obli- 
gation, promise  or  undertaking,  either  before 
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or  after  a  breach  thereofj  when  expressly 
accepted  by  the  creditor  in  satisfaction,  and 
rendered  in  pursuance  of  an  agreement  for 
that  purpose,  though  without  any  new  con- 
sideration, shall  extinguish  such  obligation, 
promise   or   undertaking." 

In  South  Dakota  it  has  been  provided  by 
statute  that  the  "part  performance  of  an 
obligation,  either  before  or  after  a  breach 
thereof,  when  expressly  accepted  by  the  credi- 
tor in  writing  in  satisfaction,  or  rendered 
in  pursuance  of  an  agreement  in  writing  for 
that  purpose,  though  without  any  new  con- 
sideration, extinguishes  the  obligation/'  See 
Chrystal  v.  Gerlach,  26  S.  D.  128,  125  N.  W. 
633. 
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Arkansas  Supreme  Court — December  7,  1914. 
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Equity  —  Pleading  —  Exhibits. 

In  a  suit  in  equity  the  court  may  look  to 
the  exhibits  to  ascertain  the  nature  of  the 
cause  of  action. 

Executors  and  Administrators  —  Pow- 
ers —  ImproTement  of  Property. 

An  administrator  with  the  will  annexed, 
appointed  after  the  executrix  had  been  de- 
clared insane,  has  no  power  to  build  a  family 
dwelling  house  on  the  land  of  the  estate. 

AdTancenients  —  Right  to  Charge  Es- 
tate. 

An  administrator  with  the  will  annexed, 
who  paid  only  $618  of  probated  demands  and 
received  in  cash  twice  that  amount,  who  built 
a  family  dwelling  house  on  the  land,  and  ad- 
vanced to  the  widow  and  children  large  sums 
of  money,  so  that  the  money  expended  ex- 
ceeded that  received  by  $2,038,  is  not  en- 
titled to  a  judgment  and  a  lien  against  the 
lealty;  since  such  expenditures  were  neither 
debts  of  the  decedent  nor  expenses  of  admin- 
istration authorizing  the  probate  court  or 
any  court  to  order  a  sale  of  the  land. 

[See  note  at  end  of  this  case.] 

Appeal  from  Jackson  Chancery  Court: 
Humphries,  Chancellor. 

Action  by  M.  M.  Stuckey,  plaintiff,  against 
Elizabeth  Stephens  et  al.,  defendants.  From 
judgment  rendered,  plaintiff  appeals.  Af- 
firmed. 

[573]  Appellant  brought  suit  against  the 
■widow  and  children  of  one  J.  W.  Stephens, 
and  alleged  in  his  complaint  that  the  said 
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Stephens  died  testate  on  or  about  the  11th 
day  of  July,  1906.  Mr.  Stephens  named 
his  wife  as  the  executrix  of  his  will,  but  she 
had  been  adjudged  insane,  and  on  the  14th 
of  July, .  1906,  appellant  was  appointed  ad- 
ministrator with  the  will  annexed,  and  pro- 
ceeded to  admininster  on  this  estate.  At* 
tached  to  his  complaint,  and  made  an  exhibit 
thereto,  was  an  itemized  statement  of  all 
sums  of  money  which  had  come  to  his  hands 
as  administrator,  amounting  to  $10,718.69, 
and  there  was  also  attached  an  itemized  state- 
ment of  all  sums  which  he  had  expended  in 
the  course  of  his  administration,  amounting 
to  $12,751.61.  The  complaint  alleged  that  ap- 
pellant had  filed  a  full  and  final  settlement 
of  his  administration  with  the  probate  court 
of  that  county  on  the  6th  of  October,  1908, 
and  that  this  settlement  had  been  duly  ap- 
proved, and  he  was  discharged  as  administra- 
tor and  the  sureties  on  his  bond  exonerated, 
and  he  was  given  judgment  by  the  probate 
court  against  the  estate  in  the  sum  of  $2,- 
032.92.  He  alleged  that  in  the  course  of 
his  administration  [574]  the  entire  personal 
estate  had  been  exhausted  and  there  were  no 
personal  assets  out  of  which  his  demand  could 
be  satisfied,  but  he  alleged  the  fact  to  be  that 
Stephens  owned  quite  a  large  body  of  land 
at  the  time  of  his  death,  and  he  prayed  that 
his  judgment  be  declared  a  lien  against  said 
lands  and  the  same  ordered  sold  in  satisfac- 
tion thereof. 

It  appears  from  the  exhibit  to  the  com- 
plaint that  debts  amounting  to  only  $618.58 
were  ever  probated  against  the  estate,  and 
Stepliens  had  twice  that  amount  of  money 
on  deposit  in  bank  at  the  time  of  his  deatli. 
Certain  orders  of  the  probate  court  are  also 
attached  to  the  complaint  as  exhibits  thereto, 
from  which  it  appears  that  shortly  after  his 
appointment  appellant  applied  to  the  probate 
court  for  an  order  directing  him  to  finish 
cultivating  and  to  gather  the  growing  crop, 
and  a  considerable  sum  of  money  was  thus 
expended  under  the  direction  of  the  probate 
court.  Appellant  also  received  directions 
from  the  court  to  lease  the  lands  of  the 
estate,  and  this  was  done  and  in  his  settle- 
ment he  charged  himself  with  the  rents  which 
he  received.  One  of  the  orders  of  the  pro- 
bate court,  attached  to  the  complaint,  shows 
that  the  administrator  received  directions 
from  the  court  to  make  certain  repairs  to  the 
family  dwelling-house  on  the  place,  and  also 
to  make  certain  improvements  in  the  way  of 
fencing.  The  administrator  took  credit  for 
a  single  item,  covered  by  a  voucher  num- 
bered 399,  as  follows:  "To  C.  S.  Maynard, 
balance  in  full  pajTuent  for  dwelling  $3.- 
250.00."  And  other  large  sums  of  money 
were  spent  in  repairs  on  the  place,  for  wliicli 
credit  was  taken.  In  addition,  it  appears 
that  the  administrator  made  large  advances 
to  the  children,  that,  indeed,  he  was  very 
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indulgent  to  them.  And  it  also  appears  that 
he  made  large  advances  to  the  widow,  or  for 
her  benefit,  and  these  advances  are  largely 
in  excess  of  the  balance  shown  to  be  due  the 
administrator.  In  his  settlement  the  admin- 
istrator  made  no  charge  of  commissions 
against  the  estate. 

A  demurrer  was  filed  to  this  complaint  and 
this  appeal  has  been  prosecuted  from  the 
order  of  the  court  sustaining  it. 

PhillipSy  Hillhouse  A  Boyce,  J.  W.  &  J.  Jf. 
Stay  ton  and  Morris  M.  d  Louis  M.  Cohn  for 
appellant. 

Jones  d  Campbell  for  appellees. 

[576]  SiiiTH,  J.  {after  stating  the  facts), 
— We  think  the  demurrer  in  this  case  was 
properly  sustained.  This  being  a  suit  in 
equity  we  may  look  to  the  exhibits  to  ascer- 
tain the  nature  of  the  cause  of  action  and, 
having  done  so,  it  appears,  as  is  shown  in 
the  statement  of  facts  above,  that  a  very  val- 
uable estate,  consisting  of  more  than  $10,000 
in  personal  property,  has  been  administered 
and,  while  the  good  faith  of  the  administrator 
is  not  called  in  question,  it  appears  that,  as 
a  result  of  the  administration,  he  has  paid 
only  $618.58  of  probated  demands;  in  other 
words,  Stephens  only  owed  tJiat  amount  of 
money  at  the  time  of  his  death,  so  far  as  the 
same  is  evidenced  by  probated  demands,  and 
the  administrator  received  in  cash  a  sum  of 
money  twice  as  great  as  all  of  these  demands. 
It  appears  that  the  administrator  has  built 
a  valuable  home,  and  it  also  appears  that  he 
has  advanced  to  the  widow  and  heirs  large 
sums  of  money.  These  expenditures  are  nei- 
ther debts  of  the  decedent,  nor  are  they  such 
expenses  of  administration  as  authorize  the 
probate  court,  or  any  other  court,  to  order 
a  sale  of  the  lands  of  the  estate  to  pay.  The 
administrator  had  no  authority  to  build  this 
house.  Doke  v.  Benton  County  Lumber  Co. 
114  Ark.  1,  169  S.  W.  327,  52  L.R.A.(N.S.) 
870.  Nor  were  the  advances  to  the  widow 
and  children  expenses  of  administration.  In 
the  case  of  Flowers  v.  Reece,  92  Ark.  [577] 
611,  123  S.  W.  773,  this  court  quoted  with 
approval  the  syllabus  in  the  case  of  Collins 
V.  Paepcke-Leicht  Lumber  Co.  74  Ark.  81,  84 
S.  W.  1044,  as  follows: 

"1.  Under  Kirby*s  Digest,  §  186,  providing 
that  'lands  and  tenements  shall  be  assets  in 
the  hands  of  every  executor  or  administrator 
for  the  payment  of  debts  of  the  testator  or 
intestate.'  If  there  are  no  debts  due  by  the 
decedent,  there  can  be  no  sale  of  his  real 
estate  to  pay  expenses  of  administration 
thereon,  unless  it  appears  that  the  expenses 
were  incurred  in  the  course  of  administering 
the  estate  to  pay  debts  due  personally  by  the 
decedent." 

"3.  'An  order  of  the  probate  court  for  the 
tale  of  lands  of  an  estate  which  shows  on  its 


face  that  it  was  made  to  pay  expenses  of  ad- 
ministration, and  not  debts  of  the  decedent, 
without  showing  that  the  expenses  of  admin- 
istration were  incurred  in  the  course  of  ad- 
ministering the  estate  to  pay  debts  due  per- 
sonally by  the  decedent,  is  void,  and  no  rights 
were  acquired  under  it,  although  the  sale  was 
afterwards  confirmed.' " 

Those  cases  cite  a  number  of  others  to  the 
same  effect. 

It  is  not  the  policy  of  the  law  to 
encourage,  or  to  permit,  the  administrator 
to  expend  the  money  of  the  estate  for  any  pur- 
pose except  to  pay  the  debts  of  the  decedent, 
or  expenses  incurred  in  the  course  of  admin- 
istering  the  estate  to  pay  the  debts  personally 
due  by  the  decedent.  The  administrator,  as 
such,  has  nothing  to  do  with  the  education 
of  the  children,  nor  the  support  of  the  widow, 
nor  with  the  permanent  improvement  of  the 
lands  of  the  estate,  further  than  is  necessary 
to  make  these  lands  a  source  of  income  for 
the  payment  of  the  debts.  Indeed,  under  the 
statute  he  has  no  control  whatever  over  the 
lands  except  for  the  payment  of  debts,  and 
no  necessity  for  any  ^uch  control  existed  in 
the  present  case. 

No  question  of  the  right  of  an  administra- 
tor who  has  advanced  money  for  the  benefit 
of  the  widow  or  heir,  to  subrogation,  is  in- 
volved in  this  case.  That  is  not  the  relief 
asked.  The  case  is  that  of  an  administrator 
who  has  expended  money  without  lawful 
authority  so  to  do,  who  asks  that  a  lien  be 
declared  upon  the  lands  of  the  estate  [578] 
and  those  lands  ordered  sold  in  payment  of 
the  money  thus  expended.  Such  a  proceeding 
is  contrary  to  the  policy  of  our  administra- 
tion law,  and  the  chancery  court  waa  with- 
out jurisdiction  to  grant  the  relief  asked, 
and  the  demurrer  to  the  complaint  was,  there- 
fore, properly  sustained,  and  the  decree  is 
affirmed. 

NOTE. 

Right  of  Ezeovtor  or  Administrator  to 
ReeoTor  from  Estate  AdTanoement 
Made  to  Member  of  Deoedent's 
Family* 

Right  as  against  General  Estate: 

Advancement   Made   without   Authority, 

134. 
Advancement  Made  under  Authority  of 
Will,  136. 
Right  as  against  Sliare  of  Donee: 
Generally,   137. 
Expense  of  Infant,  138. 


Right  as  against  General  Estate. 
Advancement  Made  without  Autiiobitt. 

The  general  rule  is  that  an  executor  or  ad- 
ministrator has  no  right  of  recovery  against 
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the  estate  for  an  advancement  made  without 
testamentary   or    statutory    authority    to   a 
member  of  the  decedent's  family. 

England. — Giles  v.  Dyson,  1  Stark.  32,  2  E. 
C,  L.  22. 

United  States. — Patterson  v.  Phillips, 
Hempst.  69,  18  Fed.  Cas.  No.  10,829a. 

^/abowa.—Willis  v.  Willis,  9  Ala.  330; 
Parker  v.  McGaha,  11  Ala.  521;  Pearson  v. 
Darrington,  32  Ala.  227  (advancement  to 
-widow  who  was  excluded  by  will  and  disdented 
from  will);  Martin  y.  Foster,  38  Ala.  688; 
Banagh  v.  Turrentine,  60  Ala.  557;  Wright 
T.  Wright,  64  Ala.  88;  Hinson  v.  Williamson, 
74  Ala.  180;  Dickie  v.  Dickie,  80  Ala.  57; 
Howard  v,  Rutherford,  149  Ala.  661,  43  So. 
30. 

Arkanscu, — ^Harris  v.  Foster,  6  Ark.  388; 
See  also  Menifee  v.  Ball,  7  Ark.  520.  See  also 
Martin  y.  Campbell,  35  Ark.  137.  And  see 
the  reported  case. 

California.-— RoBe'B  Estate,  80  Gal.  166,  22 
Pae.  86;  In  re  Willey,  140  Cal.  240,  73  Pac. 
998;  Elizalde  v.  Murphy,  163  Cal.  681,  126 
Pac.  978;  Elizalde  v.  Murphy,  4  Cal.  App. 
114,  87  Pac.  245. 

Georgia. — Williams  v.  Adams,  94  Ga.  270, 
21  S.  £.  526. 

Kentucky.— Trigg  v.  Daniel,  2  Bibb  301. 

Louisiana. — Bertrand's  Succession,  127  La. 
857,  54  So.  127  (citing  Milmo's  Succes- 
sion, 47  La.  Ann.  129,  16  So.  772)  ;  Broad- 
away's  Succession,  3  La.  Ann.  591;  Verret  v. 
Belanger,  6  La.  Ann.  109.  Compare  Spar- 
row*s  Succession,  44  La.  Ann.  475,  10  So. 
882. 

J/aine.—Treat  ▼.  Treat,  80  Me.  156,  13  Atl. 
084. 

Masaachnsetts. — Brewster  v.  Brewster,  8 
Mass.  131;  Washburn  v.  Hale,  10  Pick.  429; 
Granger  v.  Bassett,  98  Mass.  462. 

Mississippi. — Green  v.  Green,  3  Smedes 
&  M.  256;  Washburn  v.  Phillips,  5  Smedes 
A  M.  600;  Jones  v.  Coon,  5  Smedes  &  M. 
761 ;  Price  v.  Mitchell,  10  Smedes  &  M.  179 ; 
Kelly  V.  Davis,  37  Miss.  76. 

Missouri. — Clark  v.  Bettelheim,  144  Mo. 
268,  46  S.  W.  135;  State  v.  Donegan,  83 
Mo.  374,  affirmed  12  Mo.  App.  190. 

New  Jersey. — ^Hammond  v.  Cronkright,  47 
N.  J.  Eq.  447,  20  Atl.  847. 

yew  York. — Shepard  v.  Patterson,  3  Dem. 
183;  Hyland  v.  Baxter,  42  Hun  9,  5  N.  Y.  St, 
Rep.  219;  Black's  Estate,  Tuck.  145;  Matter 
of  Smith,  1  Misc.  269,  22  N.  Y  S.  1067; 
Matter  of  McKay,  33  Misc.  520,  68  N.  Y. 
S.  925.  See  also  Adair  v.  Brimmer,  74  N.  Y. 
539.  Compare  Matter  of  Marx,  5  Abb.  N. 
Cas.  224;  Matter  of  Gearns,  27  Misc.  76,  58 
N.  Y.  S.  200. 

yorth  Carolina. — Latta  v.  Russ,  53  N.  C. 
Ill ;  Bland  v.  Hartsoe,  65  N.  C.  204. 

Pennsylvania. — Keenan*s  Estate,  6  Kulp 
73;  Reeve's  Estate,  12  Kulp  137;  McKinney 
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V.  Watson,  8  Serg.  &  R.  347;  Rittenhouse  v. 
Levering,  6  Watts  &  S.  190;  In  re  Yundt, 
6  Pa.  St.  35. 

South  Carolina. — ^Johnson  v.  Henagan,  11 
S.  C.  93.  Compare  Lay  v.  Lay,  10  S.  C.  208; 
Darby  v.  Darby,  2  McCord  Eq.  451. 

Tennessee. — Jones  v.  Ward,  10  Yerg.  160; 
Read  v.  Franklin,  60  S.  W.  215. 

r«r<w.— Mitchell  v.  Harrison,  32  Tex.  331. 

Vermont. — Mead  v.  Byington,  10  Vt.  116. 

Virginia. — Hannah  v.  Boyd,  25  Grat.  (Va.) 
692. 

Wisconsin. — In  re  Fitzgerald,  57  Wis.  508, 
16  N.  W.  794. 

llius  in  Washburn  v.  Hale,  10  Pick. 
(Mass.)  429,  the  court  said:  "The  law  in  re- 
gard to  the  settlement  and  distribution  of  in- 
testate estates  is  extremely  plain  and  clear, 
and  it  is  of  the  utmost  importance  to  the 
community  that  it  should  be  carried  into 
effect  according  to  its  plain  meaning  and 
intent.  The  duty  of  the  administrator  is 
to  pay  the  debts  of  the  deceased,  and  funeral 
expenses,  and  he  is  allowed  to  pay  nothing 
more  out  of  the  assets  of  the  estate  to  widow, 
heirs  or  any  other  person,  however  nearly 
connected,  or  dependent  upon  the  estate,  with- 
out a  decree  of  the  court  of  probate.  If  there 
be  a  widow,  the  probate  court  has  the  power, 
by  a  decree,  to  authorize  the  administrator 
to  pay  a  certain  sum  to  her,  which  is  a 
charge  upon  the  assets,  even  prior  to  the 
payment  of  debts,  and  which  therefore  the 
administrator  may  at  once  pay  and  charge 
in  his  account.  .  .  .  If  it  were  permitted 
to  the  administrator  to  pay  for  the  neces- 
sary support  of  the  family  of  the  deceased^ 
without  restriction  as  to  amount  or  limita- 
tion of  time,  it  would  introduce  uncertainty 
and  confusion  into  the  settlement  of  estates,. 
productive  of  most  mischievous  consequences. 
It  appears  to  me,  that  there  is  nothing  in  the 
provisions  of  law  upon  this  subject  or  the 
practice  under  it  in  this  commonwealth,  to> 
warrant  the  claim  founded  on  a  supposed 
usage.  The  assets  of  an  estate  constitute  a 
trust  fund,  first  for  creditors,  then,  if  there 
be  any  residuum,  it  is  to  be  distributed  among 
widow  and  heirs,  in  certain  -  proportions 
precisely  defined.  There  can  of  course  be  no 
such  distribution,  or  payment  to  widow  or 
heirs,  till  after  the  settlement  of  an  admin- 
istration account;  because  until  then  it  can- 
not appear  that  there  will  be  any  residuum. 
If  expenses  for  the  support  of  the  widow  and 
heirs  might  be  charged  in  an  administration 
account,  they  might  take  part  of  the  very 
fund  destined  for  the  payment  of  creditors, 
and  thus  a  preference  would  be  given  to 
them  contrary  to  the  express  provisions  of 
law.  .  .  .  But  there  is  a  shorter  view  of 
the  subject  that  leads  to  the  same  result. 
The  administrator  has  a  precise  particular 
duty  to  perform,   viz.   to  settle  the  estate 
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according  to  plain  known  rules.  He  cannot 
act  as  guardian  of  minor  heirs,  agent  of  the 
widow,  or  exercise  a  sort  of  undefined  power, 
as  patron  or  protector  of  the  family.  The 
law  knows  of  no  such  authority  or  office,  and 
it  would  be  to  confound  distinct  powers  and 
duties,  which  the  policy  of  the  law  requires 
to  be  kept  separate,  if  it  were  allowed.  If 
the  administrator  make  any  advance  to  a 
widow  or  heirs  before  a  decree  of  allowance, 
or  distribution,  he  must  do  it  at  his  own  risk, 
and  as  an  advance  upon  such  allowance  or 
distribution  as  may  be  afterwards  made  by 
the  probate  court;  which  his  knowledge  of 
the  condition  of  the  estate  may  often  enable 
him  to  do  without  any  real  peril  to  himself. 
But  such  advance,  if  made,  is  of  course  a 
charge  to  the  party  to  whom  it  is  made,  and 
not  to  the  estate  in  the  hands  of  the  admin- 
istrator, and  therefore  cannot  appear  in  the 
administration  account."  In  Dickie  v.  Dickie, 
80  Ala.  57,  it  was  said:  "The  duty  and 
authority  of  an  administrator  are  to  receive 
and  collect  the  assets  of  the  estate,  pay  the 
debts  and  expenses  of  administration,  and 
distribute  the  residuum  among  those  en- 
titled. Money,  advanced  to  a  distributee  dur- 
ing the  administration,  is  not  money  paid  on 
account  of  the  estate;  and  the  allowance  on 
his  account  as  administrator  of  a  credit  for 
money  so  advanced  is  unauthorized.  Such 
mingling  of  accounts  tends  to  produce  con- 
fusion, and  to  render  it  difficult,  if  not  im- 
practicable, to  ascertain  and  equalize  the 
shares  of  the  several  distributees.  The  money 
advanced  to  the  widow  should  have  been  dis- 
allowed as  a  charge  against  the  estate,  and 
charged  against  her  distributive  share,  after 
it  had  been  ascertained."  In  Hyland  v.  Bax- 
ter, 42  Hun  9,  5  N.  Y.  St.  Rep.  219,  the  court 
said:  "He  [the  administrator]  was  called 
upon  by  the  widow  of  the  decedent,  his  co- 
administrator, for  money  and  for  merchan- 
dise, and  he  furnished  them  to  her.  She  and 
her  three  minor  children  constituted  her 
family,  and  all  of  them  remained  at  home 
with  her  for  about  five  years  after  the  death 
of  her  husband,  when  the  eldest  child,  Mary, 
went  out  to  work,  and  did  so  a  considerable 
portion  of  the  time  thereafter.  It  may  fairly 
be  inferred  or  assumed  that  the  money  and 
merchandise  so  received  by  the  widow  of 
Hyland  was  used  by  her  in  the  support  of 
her  family,  and  that  some  benefit  was  thus 
received  by  all  of  the  children.  And  it  is 
quite  evident,  as  the  court  below  understood, 
that  Ilyland  furnished  to  the  widow  the  mer- 
chandise and  money  in  good  faith,  believing 
that  he  was  properly  supplying  the  family 
with  the  means  of  support  from  the  estate 
in  his  hands  of  his  intestate,  and  that  it  was 
used  for  such  purpose.  The  family  had  no 
means  of  support  other  than  from  the  labor 
of  the  mother,  and  this  personal  estate  in 


the  hands  of  Hyland,  except  a  small  amount 
of  rent  received  for  the  use  of  a  house,  until 
the  expiration  of  five  years  after  the  death 
of  Baxter,  when  some  relief  was  furnished  by 
the  absence  and  labor  of  the  one  daughter. 
The  acting  administrator  had  no  legal  right 
to  hand  over  to  his  coadministrator  any  of 
the  assets  in  his  hands,  or  to  furnish  sup- 
plies for  the  family  of  his  intestate,  at  the 
expense  of  the  estate." 

But  it  has  been  held  that  a  personal  repre- 
sentative may  include  in  his  account  a  rea- 
sonable allowance  for  the  support  of  the 
widow  from  the  time  of  the  testator's  death 
until  the  probate  of  the  will.  Golder  ▼. 
Littlejohn,  30  Wis.  344.  See  also  King  v. 
Whiton,  15  Wis.  684.  And  in  the  case  of 
In  re  Brazill,  11  Grant  Ch.  (U.  0.)  253,  it 
was  held  that  an  administratrix,  who  was 
the  widow  of  the  decedent,  was  entitled,  after 
payment  of  the  debts,  to  reimbursement  out 
of  the  estate  for  maintenance  of  the  infant 
heirs,  no  guardian  having  been  appointed. 
See  also  Goodfellow  v.  Rannie,  20  Grant  Ch. 
(U.  C.)  425. 

Advancement  Made  under  Authority  of 

Will. 

An  executor  has  a  valid  claim  against  the 
estate  for  advancements  made  to  members 
of  the  decedent's  family  in  pursuance  of  a 
testamentary  direction.  Bridge  v.  Brown,  2 
Y.  &  C.  Ch.  181,  63  Eng.  Rep.  (Reprint)  79; 
Grummet  v.  Grummet,  22  Grant  Ch.  (U.  C.) 
400;  Trigg  v.  Daniel,  2  Bibb  (Ky.)  301; 
Finley  v.  Pearson,  76  S.  W.  374,  25  Ky.  L. 
Rep.  766;  Albert  v.  Sanford,  201  Mo.  117, 
99  S.  W.  1068;  Clough  v.  Clough,  71  X.  H. 
412,  52  Atl.  449;  Broome  v.  Van  Hook,  1 
Redf.  (N.  Y.)  444;  Fonda  v.  Penfield,  56 
Barb.  (N.  Y.)  503;  In  re  Taylor,  239  Pa.  St. 
153,  86  Atl.  708;  Fitzpatrick's  Estate,  12 
Pa.  Dist.  730.  See  also  Hobson  v.  Yancey, 
2  Grat.   (Va.)  73. 

But  where  the  will  of  the  decedent  charges 
his  estate  with  the  maintenance  and  educa- 
tion of  a  member  of  the  family,  the  charge 
is  subordinate  to  the  payment  of  debts;  and 
the  executor  must  show  that  there  were  as- 
sets remaining  after  the  payment  of  debts 
and  expenses  of  administration  which  could 
properly  have  been  advanced  to  the  member 
of  the  family.  Wright  v.  Wright,  64  Ala.  88. 
And  where  the  estate  is  insolvent,  the  execu- 
tor cannot  reimburse  himself  for  advance- 
ments made  by  authority  of  the  will.  Re 
Rycrson,  29  Nova  Scotia  81,  wherein  the 
court  said:  "The  executors  appeal.  It  ap- 
pears that  the  estate  is  insolvent,  that  the 
creditors  will  not  be  paid  in  full,  and  that 
the  executors,  under  a  provision  of  the  will, 
have  paid  a  legacy,  namely,  during  a  period 
of  time,  between  September,  1891,  and  Feb- 
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ruarj,  1895,  they  have  paid  out  for  the  board 
and  maintenance  of  a  daughter  of  the  testa- 
tor, by  a  former  wife,  a  sum  of  $504.31,  and 
this  has  been  disallowed  by  the  judge.  The 
only  contention  raised  by  them  is,  that  the 
principal  creditor,  the  widow  of  the  tes- 
tator, who  had  lent  him  $2,000,  consented  to 
the  payment,  and  is  estopped  from  disputing 
it.  However,  she  states  on  oath  that,  during 
the  period  of  the  payments,  she  was  not 
aware  that  her  husband's  estate  would  not 
pay  in  full.  That  while  she  knew  that  the 
payments  were  made,  she  was  not  aware  of 
the  condition  of  the  assets,  or  the  insufficiency 
of  the  estate.  Indeed,  the  executors  were  in  a 
much  better  position  to  know  of  the  insuffi- 
ciency than  she  was.  The  executors,  I  fear, 
have  paid  out  this  sum,  without  legal  war- 
rant. There  is  no  reason  for  disturbing  the 
finding  of  the  judge  below,  in  respect  to  the 
matters  relied  upon  to  constitute  an  es- 
toppel." 

Right  aa  against  Share  of  Donee, 


Oenerallt. 

An  executor  or  administrator  who  has  ad- 
vanced funds  to  members  of  the  decedent's 
family  has  a  valid  claim  against  the  person 
to  whom  the  advancement  was  made  and  a 
charge  on  the  share  of  that  person  in  the 
estate. 

England. — Ex  p.  Makins,  6  Jur.  468,  2 
l^Iont.  D.  &  DeG.  508;  Wliidden  v.  McDonald, 
47  Nova  Scotia  26. 

Alabama. — Munden  v.  Bailey,  70  Ala.  63 
(special  agreement  to  credit  advancement 
against  distributive  interest)  ;  Hinson  v.  Wil- 
liamson, 74  Ala.  180 ;  Dickie  v.  Dickie,  80  Ala. 
57;  Howard  v.  Rutherford,  149  Ala.  661,  43 
So.  30.  See  also  Horton  v.  Hill,  138  Ala.  625, 
36  So.  465. 

Cah/omia.— Rose's  Estate,  80  Cal.  166,  22 
Pac.  86;  Moore's  Estate,  96  Cal.  522,  31  Pac. 
584. 

/ZHnot«.— Blake  v.  People,  161  111.  74,  43 
N.  E.  590. 

Kentucky, — Tanner  v.  Davidson,  3  Bibb 
456;   Brewer  v.  Vanarsdale,  6  Dana  204. 

Louisiana. — Broadaway's  Succession,  3  La. 
Ann.  591;  Sparrow's  Succession,  42  La.  Ann. 
500,  7  So.  611,  44  La,  Ann.  475,  10  So.  882. 

.  Jfatne.— Treat  v.  Treat,  80  Me.  166,  13  Atl. 
684. 

Michigan. — ^In  re  Mallary,  127  Mich.  119, 
86  N.  W.  541,  89  N.  W.  348. 

Mississippi. — Kelly  v.  Davis,  37  Miss.  76. 

Veic  Jersey. — ^Hammond  v.  Cronkright,  47 
N.  J.  Eq.  447,  20  Atl.  847 ;  Jenkinson  v.  New 
York  Finance  Co.  70  N.  J.  Eq.  247,  82  Atl.  36. 

"Sew  Yorfc.— Tickel  v.  Quinn,  1  Dem.  432; 
In  re  Keef,  43  Hun  98,  6  N.  Y.  St.  Rep.  587; 
Beardsley  v.  Hotchkiss,  96  N.  Y.  201 ;  Matter 
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of  Rogers,  10  App.  Div.  593,  42  N.  Y.  S.  133 ; 
Matter  of  McKay,  33  Misc.  520,  68  N.  Y.  S. 
925. 

North  Carolina. — ^Young  v.  Kennedy,  95  N. 
C.  265,  100  N.  C.  393,  6  S.  E.  392. 

Pennsylvania. — In  re  Brennan,  66  Pa.  St. 
16;  In  re  Billington,  3  Rawle  48;  Good's  Es- 
tate, 150  Pa.  St.  301,  24  Atl.  624;  Ham- 
bright's  Estate,  169  Pa.  St.  57,  32  Atl.  60; 
Hart's  Estate,  9  Pa.  Dist.  274;  Hosf eld's  Es- 
tate, 4  Pa.  Co.  Ct.  257 ;  Bourguignon's  Estate, 
28  VV.  N.  C.  315. 

Houih  Carolina. — Smith  v.  Huger,  1  De- 
saus.  247.    See  also  Lay  v.  Lay,  10  S.  C.  208. 

Virginia. — Boyd  v.  Townes,  79  Va.  118. 

Wisconsin. — Lyle  v.  Williams,  65  Wis.  231, 
26  N.  W.  448. 

Thus  in  Ex  P.  Makins,  6  Jur.  (Eng.)  468, 
wherein  it  appeared  that  a  son  of  the  dece- 
dent had  received  money  from  the  executors 
and  had  given  them  his  warrant  of  attorney 
to  enter  up  judgment,  the  court  said:  "It  is 
very  true  that  the  defeasance  of  the  warrant 
of  attorney  does  not  expressly  give  a  lien 
on  the  bankrupt's  share  of  the  residuary 
estate;  and  generally,  no  doubt,  the  court,  in 
construing  a  document,  is  confined  to  the 
four  corners  of  the  instrument.  But  to  dis- 
cover the  intention  of  the  parties,  it  must 
sometimes  look  at  the  posture  of  afi'airs  at 
the  time  of  the  transaction.  Now,  in  this 
case,  the  bankrupt  applied  to  the  executors 
for  a  sum  of  500^.,  being  entitled  at  the 
time  to  one-fourth  share  of  the  testator's  es- 
tate in  their  hands.  Is  it,  therefore,  possible 
to  doubt  that  the  advance  was  made  out  of 
the  testator's  estate  with  the  knowledge  of 
the  bankrupt ;  that  it  was  understood  between 
him  and  the  executors,  that  this  was  a  deal- 
ing with  the  personal  estate  of  the  testator, 
and  that  the  advance  was  made  to  the  bank- 
rupt out  of  that  estate.  Suppose  the  execu 
tors  had  been  pressed  by  the  bankrupt  to  dis- 
tribute the  residue  of  the  testator's  estate, 
and  had  refused  to  do  so  without  taking  this 
transaction  into  account,  he  must  then  have 
instituted  a  suit  in  Chancery,  and  the  court 
in  that  case  would  not  have  allowed  him  to 
recover,  except  upon  his  refunding  the  sum 
advanced.  I  am  therefore  of  opinion,  that 
the  petitioners  [executors]  have  a  right  to 
look  to  the  bankrupt's  share  of  the  residue 
for  restitution  of  the  500L  stock  which  they 
sold  out  for  his  benefit,  and  that  they  are 
entitled  to  the  relief  prayed  by  the  petition.'' 

In  Whidden  v.  McDonald,  47  Nova  Scotia 
20,  it  appeared  that  the  administrator,  who 
was  also  a  son  of  the  decedent,  advanced  sums 
of  money  to  his  brother  on  account  of  the 
brother's  share  in  the  estate  and  subsequent- 
ly took  a  conveyance  of  his  brother's  interest. 
That  conveyance  was  attacked  by  creditors  as 
fraudulent.  In  sustaining  the  validity  of  the 
conveyance  the  court  said;  "The  correspond- 
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ence  between  Andrew  McDonald  and  Chis* 
holm,  Sweet  &  Co.,  clearly  shows  that  these 
creditors  understood  that  the  advances  to 
Alexander  were  being  made  as  part  of  his 
share  of  the  estate,  and,  as  to  the  plaintiffs, 
it  must  have  been  plain  to  them  as  early  as 
August  13th,  1910,  that  the  defendant  was 
advancing  on  account  of  Alexander's  inter- 
est in  the  property.  If  this  was  the  under- 
standing between  Alexander  and  Andrew  I  do 
not  see  how  it  can  be  said  that  the  transfer 
from  the  former  in  pursuance  of  this  under- 
standing can  be  regarded  as  anything  more 
than  what  the  transferor  was  equitably  under 
obligation  to  do.  Andrew  was  in  effect  by  his 
advances  purchasing  Alexander's  interest  in 
his  father's  property.  .  .  .  When  one  pays 
money  to  another  for  property  to  which  the 
other  has  the  title  the  implication  is  irre- 
sistible that  he  means  to  acquire  an  interest 
in  the  property.  When  the  other  acknowl- 
edges receipt  of  the  payment  on  such  account 
he  does  not  expect  to  be  called  upon  to  repay 
it  and  he  certainly  does  not  mean  to  hold  the 
money  and  the  property  too.  It  must  be 
their  mutual  intention  that  when  the  prop- 
erty is  wholly  paid  for  it  will  be  transferred 
to   the   purchaser." 

Expense  op  Infant. 

It  has  been  generally  held,  where  an  ad- 
ministrator or  executor  is  the  guardian  of  the 
infant  or  acts  for  the  guardian,  that  the 
administrator  or  executor  may  defray  out  of 
the  assets  of  the  estate  the  necessary  and 
reasonable  expenses  for  the  maintenance  and 
education  of  the  infant,  and  may  charge  that 
expenditure  against  the  share  of  the  infant. 

United  States.—See  Littell  v.  Hackley,  126 
Fed.  309,  61  C.  C.  A.  295. 

Alabama. — ^Montgomery  v.  Qivhan,  24  Ala. 
568;  Hunter  v.  Law,  68  Ala.  365  (statute); 
Glover  v.  Hill,  85  Ala.  41,  4  So.  613  (statute). 

Arkansas, — ^Martin  v.  Campbell,  35  Ark. 
137  (administrator  credited  with  reasonable 
expenditures  where  account  was  called  for 
after  great  lapse  of  time) ;  Sorrels  v.  Trant- 
ham,  48  Ark.  386,  3  S.  W.  198,  4  S.  W.  281. 

/ndi<Mf<i.— Powell  v.  North,  3  Ind.  392,  56 
Am.  Dec.  513. 

Kansas, — Calnan  v.  Savidge,  68  Kan.  620, 
75  Pac.  1010. 

Massachusetts. — Mattoon  y.  Cowing,  13 
Gray  387. 

A^cM?  Jersey. — Rogers  v.  Traphagen,  42  N. 
J.  Eq.  421,  11  Atl.  336, 

.Veil?  York. — Willson  v,  Willson,  2  Dera. 
462;  Browne  v.  Bedford,  4  Dem.  304;  Hyland 
v.  Baxter,  42  Hun  9,  5  N.  Y.  St.  Rep.  219; 
Shepard  v.  Stebbins,  48  Hun  247,  17  N.  Y. 
St.  Rep.  900 ;  Wilkes  v.  Rogers,  6  Johns.  666 ; 
King  V.  Talbot,  40  N.  Y.  76,  92;  Matter  of 
Marx,  5  Abb.  N   Cas.  224;  In  re  Lyons,  137 


N.  Y.  S.  171.    See  also  Matter  of  Butler,  1. 
Connoly  58. 

Pennsylvania, — In    re    Groome,    14    Phila.- 
246,  38  Leg.  Int.  5;  Pettit's  Appeal,  39  Pa. 
St.   324.     See  also  Billman's  Estate,   9  Pa. 
Dist.  728. 

Texas. — Johnson  v.  Hogan,  37  Tex.  77. 

Virginia. — Jackson  v,  Jackson,  1  Grat. 
(Va.)   143. 

"At  the  time  of  the  death  of  the  father  of 
these  children,  the  oldest  was  eight  years  of 
age  and  without  means  of  support  except 
that  which  came  into  the  hands  of  the  ad- 
ministrator. They  had  no  guardian.  It 
would  be  very  imnatural  if,  under  such  cir- 
cumstances, the  administrator  would  refuse 
to  advance  money  to  these  helpless  minor 
children  sufficient  to  clothe,  shelter,  feed  and 
educate  them.  If  the  guardian  had  been  ap- 
pointed and  the  money  had  passed  into  his 
hands,  what  less  could  he  have  done?  His 
duty  would  have  been  to  advance  such  money 
as  was  necessary.  The  administrator  having 
performed  these  duties  in  good  faith,  it  would 
be  hard  to  suggest  any  reason  in  equity  why 
he  should  be  required  to  respond  again.  It 
would  be  a  very  great  injustice  to  charge 
the  administrator  with  this  property  as  on 
band,  when  he  had  actually  and  in  good  faith 
expended  it  for  the  benefit  of  these  heirs  in 
purchasing  for  them  the  necessities  of  life." 
Calnan  v.  Savidge,  68  Kan.  620,  75  Pac.  1010. 
"The  only  risk  which  an  administrator  takes 
under  such  circumstances  is  the  solvency  of 
the  estate;  for  such  payments  are  not  good 
as  against  creditors."  Sorrels  v.  Trantham, 
48  Ark.  386,  3  S.  W.  198,  4  S.  W.  281. 

"It  is  a  settled  doctrine  in  equity  tliat 
where  an  infant,  whose  father  is  dead,  has  an 
estate  of  his  own,  he  may  be  maintained,  out 
of  such  estate  by  the  person  in  whose  hands 
it  lies,  and  that  where  such  person,  even  with- 
out previous  sanction  of  the  court,  lias  ap- 
plied property  of  the  infant  for  such  mainte- 
nance, he  will,  if  his  expenditures  have  been 
reasonable  and  proper,  be  exonerated  from 
any  liability  therefor.  .  .  .  The  rule,  that 
the  principal  of  an  infant's  estate  should  not 
ordinarily  be  encroached  upon  for  his  sup- 
port, is  not  inflexible.  On  the  contrary,  if  the 
estate  is  so  small  that  the  income  is  insuffi- 
cient, resort  may  be  had  to  the  principal." 
Browne  v.  Bedford,  4  Dem.   (N.  Y.)   304. 

In  Shepard  v.  Stebbins,  48  Hun  247,  17 
N.  Y.  St.  Rep.  900,  wherein  it  appeared  that 
it  was  ■  impossible  to  keep  a  separate  account 
for  each  infant,  the  infants  being  kept  in  a 
common  home  and  all  treated  alike,  it  was 
held  that  an  equal  division  of  the  expenses 
should  be  made  between  the  infants. 

But  where  money  is  unnecessarily  or  im- 
properly advanced  to  infant  heirs,  the  ad- 
vancement cannot  be  credited  to  the  admin- 
istrator or  executor.     Walker  v.  Wether elU 
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6  Yes.  Jr.  (Eng.)  478  (wherein  it  was  held 
that  trustees  cannot  of  their  own  authority 
break  in  on  the  capital) ;  In  re  Bundle,  re- 
ported in  full,  below;  Henning  y.  Conner,  2 
Bibb  (Ky.)  188;  Pettit's  Appeal,  30  Pa.  St. 
324. 

In  Louisiana  it  has  been  held  that  reason- 
able advances  by  an  administrator  to  minor 
heirs  may  be  adjusted  in  the  succession. 
Sparrow *s  Succession,  42  La.  Ann.  500,  7  So. 
611,  44  La.  Ann.  475,  10  So.  882. 

In  Mississippi  it  has  been  held  that  on  a 
petition  by  a  minor  for  distribution  an  ad- 
ministrator has  no  right  to  set  off  a  claim 
for  necessaries  furnished  to  the  minor  while 
he  was  without  a  guardian.  Standley  v. 
Langley,  25  Miss.  252,  citing  Jones  v.  Coon, 
5  Smedes  &  M.  751 
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Ontario  Supreme  Court,  Appellate  Division — 
November  30,  1914. 

32  Ont.  L.  Bep,  312, 


ZSzecvtors  and  Administrators  —  Ad- 
▼anoement  to  Infant  Heir  —  Support 
from  Corpus  of  Estate. 

An  administrator  who  makes  unreasonable 
and  excessive  advances  for  the  support  of  a 
minor  heir  out  of  the  corpus  of  the  estate 
will  not  be  allowed  reimbursement  therefor. 

[See  note  at  end  of  this  case.] 

Actions  against  Administrator  —  Al« 
lowance  of  Costa  from  Eatate. 

Where  an  action  by  an  heir  against  the 
administrator  results  in  relieving  the  estate 
from  a  charge  for  excessive  advances  made  by 
the  administrator,  the  latter  should  not  be 
allowed  costs  out  of  the  estate. 

Guardian  and  "Ward  —  Appointment  of 
Person  Not  Eligible  —  Compensation. 

Since  a  trust  company  is  not  authorized  to 
act  as  the  guardian  of  an  infant,  the  appoint- 
ment of  an  officer  of  such  a  company  as  guar- 
dian of  a  minor  heir  as  an  incident  to  the 
appointment  of  the  company  as  administrator 
of  his  ancestor  is  an  evasion  of  the  spirit 
of  the  law  and  no  compensation  will  be  al- 
lowed to  him  for  his  services  as  guardian. 

Proceeding  for  settlement  of  the  estate  of 
I-ily  Bundle,  deceased.  Appeal  by  Clarence 
A.  Rnndle  et  al.,  from  an  order  passing  cer- 
tain accounts  of  the  Trusts  and  Guarantee 
Company  as  administrator.  The  facts  are 
stated  in  the  opinion.    Modified. 

[312]  Appeal  by  Clarence  A.  Rundle,  Rosa 
A.  Clarke,  and  W.  S.  Anderson,  from  an  order 


of  Winchester,  Judge  of  the  Surrogate  Court 
of  the  County  of  York,  made  on  the  passing 
of  the  accounts  of  the  Trusts  and  Guarantee 
Company  as  administrators  of  the  estate 
of  Lily  Rundle,  who  died  intestate  on  the 
13th  November,  1907,  allowing  certain  pay- 
ments made  by  the  company,  out  of  the  estate 
of  the  deceased,  to  or  on  account  of  her  in- 
fant son,  the  appellant,  Clarence  A.  Rundle^ 
who  was  entitled  to  the  whole  of  her  property 
as  sole  next  of  kin. 

TF.  E.  Raney,  K.  0.,  and  James  Hales 
for  appellants. 

Casey  Wood  for  respondent. 

[313]  MuLocK  C.  J.  Ex. — This  is  an  appeal 
from  the  order  of  Judge  Winchester,  Surro- 
gate Judge  of  the  County  of  York,  on  the 
[314]  passing  of  the  accounts  of  the  com- 
pany, as  the  administrators  of  the  estate  of 
the  late  Mrs.  Lily  Rundle,  who  died  intestate 
on  the  13th  November,  1907. 

Mrs.  Rundle  at  the  time  of  her  death  was 
a  widow  with  one  child,  Clarence,  a  boy  of 
19  years  less  two  weeks.  For  the  two  years 
preceding  his  mother's  death  he  had  been 
employed  at  the  hardware  store  of  Rice  Lewis 
in  Toronto,  at  a  weekly  wage  of  $3,  and  he 
and  his  mother  boarded  together,  maintain- 
ing themselves  on  his  earnings  and  the  in- 
come of  the  mother,  derived  from  her  estate, 
which  amounted  to  about  the  sum  of  $9,000 
capital. 

Clarence  was  a  lad  of  somewhat  weak  na- 
ture, but  with  no  bad  habits,  not  studiously 
inclined,  and  had  not  been  to  school  for  two 
years,  but  his  mother  had  contemplated  his 
taking  a  course  later  at  a  commercial  col- 
lege. 

The  day  after  bis  mother's  death,  he  called 
on  his  mother's  former  solicitor,  who  took 
him  over  to  the  office  of  the  respondent  com- 
pany, and  there  introduced  him  to  them,  and 
secured  his  consent  to  the  company  being  ap- 
pointed administrators  of  his  mother's  estate. 
He  asked  for  some  money  for  expenses  and 
to  purchase  mourning  clothes,  and  was  paid 
$100  by  the  solicitor,  who  was  recouped  for 
the  amount  by  the  company. 

According  to  the  evidence  of  his  aunt,  Mrs. 
Clarke,  his  wardrobe  at  this  time  was  that 
of  the  average  boy  in  his  station  in  life.  At 
the  instance  of  the  solicitor  and  the  company, 
he  then  went  to  his  mother's  boarding-house 
and  obtained  her  box  containing  her  securi- 
ties, which  he  delivered  to  the  company.  Sub- 
sequently the  company  were  appointed  ad- 
ministrators of  Mrs.  Rundle's  estate  and 
guardians  of  Clarence's  estate,  one  of  their 
staff,  Mr.  Warren,  being  appointed  guardian 
of  his  person. 
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In  January,  1008,  on  the  advice  of  Mr. 
Warren,  Clarence  became  and  continued  to 
be  a  boarding  scholar  at  St.  Andrew^s  College 
until  the  end  of  January,  1909,  when  he  left. 
He  then  attended  a  commercial  college  for  a 
few  days  only,  then  idled  until  May,  then 
wont  to  Calgary,  apparently  for  the  purpose 
of  living  on  a  ranch  in  the  North-West,  but 
in  June  returned  to  Toronto,  where  he  got 
a  position  with  one  John  D.  Lucy,  with  [315] 
whom  he  stayed  for  two  weeks  only,  then 
v/ent  to  Muskoka,  and  appears  to  have  idled 
his  time  thereafter  until  he  attained  his  ma- 
jority on  the  26th  November,  1909. 

The  gross  income  of  his  estate  from  the 
time  of  the  company's  appointment  as  admin- 
istrators until  his  majority  was  $890.68, 
during  which  time  the  company  paid  out  of 
the  principal  and  interest  of  his  estate  the 
following  sums:  $525.95  to  St.  Andrew's 
College  for  board  and  tuition  there;  $75.70 
for  medical  fees;  $238.36  for  expenses  of  his 
trip  to  Calgary  and  return;  and  $1,148.70 
to  Clarence  himself  for  clothing,  maintenance, 
pocket-money,  and  other  purposes. 

During  the  year  1908,  when  Clarence  was 
a  boarder  at  St.  Andrew's  College,  the  com- 
pany, in  addition  to  paying  his  board  and 
school  fees  (and  including  the  $100  above 
mentioned),  paid  $176  for  clothing,  and  made 
cash  allowances  to  him,  amounting  in  all  to 
$361. 

Until  his  mother's  death  he  had  been  an 
industrious,  steady  boy,  but  in  the  sudden 
transition  from  life  of  thrift,  w^here  he  had 
to  work  a  week  in  order  to  earn  $3,  to  one  of 
ease,  when  spending  money  came  for  the 
asking,  his  character  changed.  He  became  a 
frequenter  of  a  hotel,  and  acquired  drinking, 
idle,  and  unsteady  habits,  which  may,  I 
tliink,  be  fairly  attributable  to  the  excessive 
amount  of  spending  money  which  the  com- 
pany continuously  paid  out  to  him.  I  fail 
to  see  that  his  reasonable  necessaries  called 
for  such  allowances. 

In  the  following  year,  which  was  one  of 
almost  continual  idleness,  the  company,  in  ad- 
dition to  paying  his  expenses  to  and  from  the 
North-West,  paid  him  for  maintenance  vari- 
ous sums  exceeding  $500.  He  was  then  a 
young  man,  nearly  of  age,  and  not  incapaci- 
tated for  work.  He  had  trouble  with  one 
of  his  wrists,  but  till  his  mother's  death  it 
had  not  incapacitated  him  for  work.  The 
company's  unwise  action  in  supplying  him  so 
freely  with  money  seems  to  have  removed 
from  him  all  stimulus  to  industry,  and  en- 
abled him  to  stray  from  the  paths  of  virtue 
and  sobriety.  All  these  expenditures,  if  al- 
lowed to  the  company,  would  encroach  on 
the  capital  of  the  estate  by  more  than 
$1,100;  and  the  learned  Judge  deemed  it 
proper  to  approve  of  such  encroachment. 

[316]  With  respect,  I  am  unable  to  share 
his  view.     The  court  does  not  sanction  the 


employment  of  the  corpus  of  an  infant's  estate 
for  maintenance  unless  satisfied  that  such 
course  is  more  beneficial  to  the  infant  than 
that  of  preserving  his  property  intact  until 
he  comes  of  age:  Goodfellow  v.  Rannie,  20 
Grant  Ch.   (U.  C.)   425. 

The  rule  is  stated  even  more  strongly  by 
Boyd,  C,  in  Crane  v.  Craig,  11  P.  R.  236, 
where  he  says:  "It  is  a  primary  rule  that 
the  principal  of  the  infants'  estate  is  not 
to  be  encroached  upon,  unless  for  unavoid- 
able reasons  falling  little  short  of  necessity: 
Walker  v.  Wetherell  (1801)  6  Ves.  Jr.  473; 
Ex  p.  McKey  (1810)  1  B.  &  B.  405." 

Had  the  company  made  application  to  the 
Court  for  sanction  to  such  expenditure  out  of 
capital,  previous  to  its  being  made,  and  had 
frankly  informed  the  Court  as  to  the  infant's 
situation  in  life,  and  other  circumstances 
that  should  be  considered,  such  sanction 
would,  I  think,  have  been  refused,  except  to 
the  extent  of  a  reasonable  allowance  whilst 
the  infant  was  at  college.  The  company, 
however,  made  the  expenditures  without  pre- 
vious sanction  and  at  their  own  risk.  A 
large  portion  thereof  was  not  necessary  or 
in  the  infant's  interests,  but  on  the  contrary, 
proved  hurtful  and  should  not  be  approved 
of  by  the  Court.  It  would  be  reasonable 
to  sanction  payment  to  the  infant  during  the 
time  that  he  was  at  St.  Andrew's  College  to 
the  extent  of  $100. 

With  this  exception,  there  should  be  no 
encrijachment  on  the  capital  in  respect  of  the 
various  sums  allowed  or  paid  by  the  company 
to  the  infant  for  maintenance;  and  to  this 
extent  the  appeal  is  allowed. 

W'ith  reference  to  that  branch  of  the  ap- 
peal which  seeks  to  charge  the  company  with 
the  loss  of  certain  assets  of  the  estate  con- 
sisting of  books,  wearing  apparel,  jewellery, 
furniture,  and  other  household  effects,  the 
evidence  does  not  show  that  any  such  proper- 
ty came  to  the  company's  hands,  or  that  they 
were  guilty  of  negligence  in  not  obtaining 
possession  thereof.  Therefore,  this  branch 
of  the  appeal  fails. 

Another  item  of  appeal  is  in  respect  of  the 
costs  in  the  action  of  Bundle  v.  Trusts  and 
Guarantee  Company.  That  action  was  [317] 
brought  to  set  aside  a  release  from  Clarence 
Arthur  Bundle  to  the  company,  and  also  an 
order  of  His  Honor  Judge  Morgan  passing  the 
company's  accounts,  and  asking  that  an  ac- 
count be  taken  of  the  dealings  of  the  company 
with  the  estate.  By  consent,  the  release  and 
order  in  question  were  set  aside,  and  it  was 
declared  that  the  order  of  Judge  Morgan 
was  not  binding  upon  the  plaintiffs,  and  that 
the  plaintiffs  were  entitled  to  have  the  ac- 
counts re-taken  and  re-audited  in  the  Surro- 
gate Court,  and  it  was  ordered  that  the 
costs  of  the  action  should  be  paid  as  the 
Judge  of  the  Surrogate  Court  should  deter- 
mine on  the  re-taking  and  re-auditing  of  the 
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accounts.  The  learned  judge  of  the  Surro- 
gate Court,  having  audited  and  dealt  with 
the  accounts,  ordered  that  the  costs  of  the 
action  and  the  reference  should  come  out  of 
the  estate  of  Lily  Bundle. 

I  do  not  agree  with  tiiis  disposition  of  the 
costs  of  that  action.  It  has  borne  fruit 
to  the  extent  of  relieving  the  corpus  of  the 
estate  from  payment  of  a  large  sum  of  money 
improperly  disbursed  by  the  company,  and 
the  plaintiflTs,  I  think,  are  entitled  to  the 
costs  of  the  action. 

There  will  be  no  costs  of  the  reference  or 
of  this  appeal  to  either  party. 

Perhaps  the  company  would  not  have  made 
the  unwise  expenditures  in  question  if  the 
spirit  of  the  Loan  and  Trust  Corporations 
Act,  R.  S.  O.  1914,  eh.  184,  had  not  been 
departed  from.  That  Act  declares  what  are 
the  powers  of  trust  companies,  subsec.  (e) 
of  sec.  18  enumerating  in  careful  detail  the 
offices  of  trust  which  a  trust  company  may 
fill.  It  does  not  include  the  office  of  guardian 
of  the  person  of  an  infant,  and  it  was  not 
competent  for  the  company  to  be  appointed 
such  guardian,  and  the  appointment  of  an 
officer  of  the  company  was  an  evasion  of  the 
spirit  of  the  Act.  Evidently  the  policy  of 
the  legislature  is,  that  the  guardian  of  the 
perscm  of  an  infant  shall  be  one  standing  in 
loco  parentis  towards  him,  a  person  who  will 
exercise  quasi-parental  control  and  care  of 
the  infant.  A  corporation,  which  acts  only 
through  its  employees,  is  incapable  of  prop- 
erly discharging  such  duties. 

In  this  case,  the  company  being  guardians 
of  his  estate,  and  [318]  one  of  their  officers 
being  guardian  of  his  person,  resulted  in  the 
duties  of  the  latter  being  at  times  delegated 
to  other  of  the  company's  officers  as  effectu- 
ally as  if  the  company  had  been  in  fact  ap- 
pointed guardians  of  the  infant's  person.  To 
the  company  as  administrators  of  Mrs.  Bun- 
dle and  guardians  of  the  infant's  estate,  and 
to  the  officer  appointed  guardian  of  his  per- 
son, the  Surrogate  Judge  has  allowed  one 
sum  of  $500  as  compensation.  It  is  not  a 
case  in  which  any  allowance  should  be  made 
to  the  guardian  of  the  infant's  person.  If  he 
were  entitled  to  any  allowance,  I  would  con- 
sider $50  a  year  a  reasonable  sum,  and  will 
assume  that  the  Surrogate  Judge  has  in- 
cluded that  amount,  say  $100,  and  $500  in 
question.  Inasmuch,  however,  as  the  guard- 
ian of  the  person  is  not  in  this  case  entitled 
to  compensation,  such  sum  of  $100  will  be 
deducted  from  the  $500  allowed  as  aforesaid. 

Appeal  allowed  in  part  without  costs. 
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of  an  estate,  one  of  its  officers  being  the 
guardian  of  the  infant  distributee,  sought 
credit  in  its  account  for  advancements  made 
to  the  infant,  who  was  the  son  of  the  de- 
cedent and  entitled  to  the  whole  estate  as 
sole  next  of  kin.  The  court  holds  that  the 
corpus  of  an  infant's  estate  cannot  be  used 
for  his  maintenance  except  where  the  use  is 
necessary  and  reasonable,  and  that  the  com- 
pany could  not  recover  from  the  estate  for 
unreasonable  advancements  to  the  infant. 

For  a  discussion  of  the  right  of  an  admin- 
istrator or  executor  to  recover  from  the  es- 
tate advancements  made  to  a  member  or  mem- 
bers of  the  decedent's  family,  see  the  note 
to  Stuckey  v.  Stephens,  reported  ante,  this 
volume,  at  page  133. 
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VOTE, 

In    the   reported   case   it   appears   that   a 
trust  company  acting  as  the  administrator 


laakeepers    —    LlaMlity    —    Injury    to 
Guest  im  Fire* 

An  innkeeper  is  not  an  insurer  of  the  safe- 
ty of  his  guest;  but  he  is  bound  to  exercise 
reasonable  care  for  the  comfort  and  safety  of 
the  guest  while  in  his  hotel,  and  if  the  guest 
is  injured  in  attempting  to  escape  from  a 
fire  through  the  negligence  of  the  innkeeper  or 
his  employees  the  innkeeper  is  liable  there- 
for. 

[See  note  at  end  of  this  case.] 

Same. 

The  act  of  1883  (Laws  1883,  c.  47)  known 
as  the  "Nebraska  Hotel  Act"  imposing  on  inn- 
keepers the  duty  to  take  certain  precautions 
against  fire  does  not  contravene  the  provi- 
sions of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  or  deprive  an 
innkeeper  of  life,  liberty  or  property  without 
due  process  of  law,  and  is  a  valid  enactment. 

[See  note  at  end  of  this  case.] 

Same. 

Til  is  act  confers  upon  a  guest  at  a  hotel 
the  right  to  maintain  a  cause  of  action 
against  the  proprietor  for  injuries  received 
through  the  negligence  of  the  proprietor  or 
his  servants. 

[See  note  at  end  of  this  case.] 

Inatmotiona  Approved. 

Instructions  given  by  the  court,  when  con- 
strued together,  are  found  properly  to  state 
the  law  applicable  to  the  evidence. 
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Appeal  from  District  Court,  Douglas 
county:     Leslie,  Judge. 

Action  for  damages.  Emil  J.  Strahl,  plain- 
tiff, and  Rome  Miller,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.     Affirmed. 

John  C.  Wharton  and  Edgar  M,  Morsman, 
Jr.,  for  appellant. 

John  A.  Moore,  H.  8.  Daniel  and  Brome 
d  Brome  for  appellee. 

[820]  MoRBissEY,  C.  J. — Appellee,  Emil  J. 
Strahl,  January  22,  1911,  became  a  guest  at 
the  Millard  Hotel  in  Omaha;  the  hotel  being 
owned  by  appellant,  Rome  Miller.    The  build- 
ing  was  five  stories  high,  and  had  more  than 
fifty  rooms,  and  was  not  of  fire  proof  con- 
struction.    Appellee   was   assigned   to   room 
404,  which  was  on  the  fourth  floor  of  said 
hotel,  and  retired  about  10:30  P.  M.    During 
the  night  a  fire  occurred  in  the  hotel,  and  ap- 
pellee undertook  to  escape  by  means  of  a  rope 
fire  escape,  and  in  doing  so  suffered  bodily 
injuries.     [821]  He  brought  this  suit  in  the 
district  court  for  Douglas  county  against  the 
proprietor  of  the  hotel,  alleging  that  while 
he  was  a^  guest  at  said  hotel  a  fire  broke  out 
therein,  and  that  by  reason  of  the  negligence 
of  defendant  and  his  employees  it  was  not 
properly  discovered  or  controlled,  and  that  a 
portion   of  the  hotel  was  burned;    that  the 
halls  were  filled  with   smoke  and  gases  en- 
dangering the  lives  of  the  guests  and  inmates; 
that  appellant  and  his  employees  failed  and 
neglected  to  awaken  or  give  notice  to  the  ap- 
pellee of  the  existence  of  the  fire;  that  appel- 
lant failed  and  neglected  to  maintain  a  com- 
petent  night   watchman    for   watch    service; 
that  said  hotel  was  not  properly  patrolled, 
examined   or    inspected   for   the   purpose   of 
guarding  against  fire  and  safeguarding  the 
lives  of  the  guests,  and  that  the  employees 
of    the    appellant    neglected    and    carelessly 
failed  to  be  at  their  posts  of  duty,  etc.;  that 
the   appellant   was   guilty   of   negligence,   in 
that  he  did  not  maintain  an  efficient  or  suffi- 
cient system  of  fire  gongs  ior  arousing  guests 
in  case  of  fire,  and  that  he  did  not,  as  soon 
as  the  fire  was  discovered,  ring  or  cause  to 
be  rung  the  fire  gong  on  the  floor  on  which 
appellee   was    sleeping,   nor   did    he   ring   or 
cause  to  be  rung  a  telephone  in  the  room  oc- 
cupied by  appellee,  or  in  any  way  awaken  or 
arouse  appellee  to  notify  him   of  the  exist- 
ence of  the  fire,  nor  did  he  give  or  cause  to 
he  given   to  appellee   information  as  to  the 
location   of  the   stairways  leading  from  the 
fourth    floor,    and    that   the    hotel    was   not 
equipped  with  a  sufficient  number  of  stair- 
ways,   and  that  appellant   was  negligent  in 
failing  to  operate  the  elevator  leading  to  and 
from  the  fourth  floor,  and  in  refusing  to  re- 


spond to  plaintiff's  demand  to  be  removed 
from  said  floor,  and  in  failing  to  have  any 
light,  sign  or  notice  indicating  the  location 
of  the  elevator;  that  appellee's  room  was 
equipped  with  a  rope  fire  escape,  which  ap- 
pellant represented  could  be  used  in  escaping 
from  said  room  in  case  of  fire,  and  that  said 
fire  escape  was  too  small  and  was  insufficient 
for  this  purpose,  and  that  appellant  negli- 
gently failed  to  give  appellee  proper  direc- 
tions for  the  use  of  said  rope  fire  escape;  that 
by  reason  of  the  said  negligence  of  appellant- 
he  has  been  damaged  in  the  sum  of  $15,000. 

[822]  The  answer  denies  all  the  averments 
of  negligence  contained  in  the  petition,  and 
contains  an  affirmative  defense  of  contribu- 
tory negligence. 

Tliere  was  a  trial  to  a  jury,  and  a  verdict 
of  $6,500  for  appellee,  and  appellant  brings 
the  cause  here  for  review. 

The  evidence  discloses  tliat  appellee  went 
to  his  room  on  the  fourth  floor  of  the  hotel 
about  10:30  P.  M.;  that  he  awoke  about 
3:30  A.  M.,  and  about  &ve  minutes  there- 
after he  detected  the  odor  of  smoke;  that  he 
arose  and  turned  on  the  electric  light,  opened 
the  door,  and  took  down  the  telephone  re- 
ceiver and  asked  the  office  where  the  fire  was, 
but  received  no  response;  he  then  dressed 
and  went  to  the  elevator  shaft,  feeling  his 
way  along  the  walls;  that  the  smoke  was  so 
thick  he  could  not  see  the  light  in  the  hall; 
that  when  he  reached  the  elevator  it  was  not 
running,  but  he  heard  some  one  holler,  "Take 
the  stairway;"  that  he  did  not  know  the  lo- 
cation of  the  stairway,  and  returned  to  his 
room,  tried  to  telephone  the  office,  but  re- 
ceived no  response,  untangled  the  rope  fire 
escape,  threw  it  out  of  the  window,  and  tried 
to  go  down  hand  over  hand.  He  testified 
tliat  he  had  looked  over  this  fire  escape  the 
evening  before,  and  commented  to  himself, 
"Well,  in  case  of  a  fire,  a  fellow  would  have 
a  fat  chance  of  getting  down  on  that  rope, 
it  is  so  thin;"  that  it  was  equipped  with  a 
metal  piece  to  regulate  the  speed  of  descent, 
but  that  this  metal  piece  would  not  work, 
and  that  he  slid  down  the  rope,  finally  land- 
ing on  a  platform  below,  and  sustained  the 
injuries  of  which  he  complains. 

His  wife  and  son  testified  that  they  visited 
the  room  the  next  morning,  and  that  the 
rope  was  very  thin.  They  describe  it  as  be- 
ing Iik6  "a  window  cord,"  and  the  son  claims 
to  have  thrown  the  rope  out  of  the  window, 
and  that  it  did  nut  reach  within  several  feet 
of  the  platform  below,  on  which  the  appellee 
fell.  Appellant  offered  in  evidence  a  five- 
eighths  inch  hemp  rope  fire  escape,  equipped 
with  a  patented  metallic  appliance  to  facili- 
tate its  use ;  the  rope  being  of  sufficient  length 
to  reach  from  appellee's  room  to  the  landing 
below.  Appellee  denies  that  this  is  the  rope 
fire  escape  which  was  in  his  room  the  night 
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oi  the  fire,  [828]  and  on  this  question  there 
is  a  direct  conflict  of  the  evidence. 

It  is  undisputed  that  the  smell  of  smoke 
"was  detected  by  one  of  the  employees  in  the 
Jiotel  about  3:30  A.  m.,  and  that  later  a 
^est  called  the  attention  of  the  night  clerk 
to  the  smell  of  smoke;  that  the  clerk  did 
nothing  further  than  to  look  into  the  cuspidor 
to  see  if  paper,  or  some  like  combustible 
matter,  might  be  burning  there.  And  this 
was  two  hours  before  the  appellee  awoke  to 
find  the  halls  filled  with  smoke.  These  facts, 
together  with  the  testimony  relating  to  the 
fire  gongs,  fire  escape,  and  the  general  conduct 
^f  appellant's  agents,  were  all  properly  sub- 
mitted to  the  jury. 

Exceptions  are  taken  to  the  instructions 

•of  the  court,  and  it  is  insisted  by  appellant 

that  no  common  law  liability  rests  upon  an 

innkeeper  to  protect  his  guests  from  injury 

hj  fire,  and  that  the  act  of  1883  relating  to 

innkeepers   contravenes   both    the   state   and 

federal  constitutions,  in  that  it  deprives  the 

innkeeper  of  life,  liberty  and  property  with- 

•out   due   process   of   law.     These   points   we 

•do  not  think  are  well  taken.    The  weight  of 

4iuthority  upholds  the  doctrine  of  a  common 

law   liability.     The    hotel   keeper    is   under 

obligation  to  protect  his  guests  from  danger 

i¥hen  it  is  reasonably  within  his  power  so 

to    do.      Clancy   v.    Barker,    71    Neb.    83,    8 

-Ann.  Cas.  682,  98  N.  W.  440,  103  N.  W.  446, 

115  Am.  St.  Rep.  559,  69  L.R.A.  642.    Section 

^104,  Rev.  St.  1913,  the  act  complained  of, 

reads  as  follows :  "In  hotels  or  lodging  houses 

containing  more  than  fifty  rooms,  and  being 

iour  or  more  stories  high,  the  proprietor  or 

lessee  of  each  hotel  or  lodging  house  shall 

employ    and    keep    at    least    one    competent 

watchman,   whose  duty  it  shall  be  to  keep 

watch  and  guard   in  such  hotel  or  lodging 

house  against  fire,  and  to  give  warning  in 

case     a     fire     should     break     out.       Such 

watchman  shall  be  on  duty  between  the  hours 

of  9  o'clock  p.  M.  and  6  o'clock  a.  m.,  and 

in  case  of  fire  he  shall  instantly  awaken  each 

guest    and    all    other    persons    therein,    and 

inform   them  of   such   fire.     A   large   alarm 

bell  or  gong  shall  be  placed  on  each  floor  or 

story,  to  be  used  to  alarm  the  inmates  of 

such  hotel  or  lodging  house  in  case  of  fire 

therein.      It    shall    be    the    duty    of    every 

proprietor,  or  keeper  [824]  of  such  hotel  or 

lodging   house,    in    case   of    fire    therein    to 

give  notice  of  same  to  all  guests  and  inmates 

thereof  at  once  and  to  do  all  in  their  power 

to  save  such  guests  and  inmates."     This  is 

sufiicient   to   attach   a  civil   liability  to  the 

innkeeper    for    negligence    in    not    properly 

safeguarding  his  guest.     While  an  innkeeper 

is  not  an  insurer  of  the  safety  of  his  guest, 

yet  he  may  not  omit  to  do  the  things  that 

are  reasonably  necessary  for  his  safety  and 

protection.     11  Am.  &,  Eng.  Enc.  of  Law  32. 
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The  law  seems  to  be  well  settled  that,  when 
a  statute  commands  or  prohibits  a  thing  for 
the  benefit  of  a  person,  he  shall  have  a 
remedy  upon  the  same  statute  for  the  thing 
enacted  for  his  beneflt,  or  for  a  wrong  done 
him  contrary  to  its  terms.  But  it  must  be 
affirmatively  shown  that  the  plaintiff  suffered 
some  injury  in  consequence  of  the  failure  of 
the  defendant  to  comply  with  the  statute 
and  that  such  injury  resulted  proximately 
from  such  failure.  The  fact  that  the  statute 
does  not  in  terms  impose  civil  liability  is 
immaterial.  It  is  not  necessary  to  the 
maintenance  of  an  action  that  the  statute  so 
expressly  provide.  "The  fact  that  the  statute 
or  ordinance  in  question  does  not  in  terms 
impose  a  civil  liability  for  its  violation  does 
not  affect  evidence  of  its  violation  as  going 
to  show  negligence."  21  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  483,  and  cases  cited.  Wolf  v. 
Smith,  149  Ala.  457,  42  So,  824,  9  L.R.A. 
(N.S.)   338. 

Exceptions  were  taken  to  the  instructions 
given  by  the  court;  but  the  instructions 
appear  to  be  based  upon  the  evidence,  and, 
taken  as  a  whole,  no  prejudicial  error  is 
disclosed. 

The  question  of  contributory  negligence  was 
properly  submitted.  The  jury  were  told  that, 
if  "failure  of  the  plaintiff  to  exercise  the 
care  that  a  man  of  ordinary  prudence  would 
have  exercised  in  the  circumstances  was  the 
proximate  cause  of  the  alleged  injury,  then 
the  defendant  is  not  liable,  .  .  .  even 
though  you  might  also  find  that  the  defendant 
was  negligent  in  not  discovering  the  fire 
earlier,  or  in  not  notifying  the  plaintiff 
promptly  of  its  existence." 

[825]  No  complaint  is  made  of  the  amount 
of  recovery.  The  issues  appear  to  have  been 
properly  submitted  to  the  jury,  and  the  judg- 
ment is 

Affirmed 

Fawcett  and  Hamer,  JJ.,  not  sitting. 

NOTE. 

Liability  of  Iiinkeeper  to  Guest  for  In- 
juries Sustained  by  I<atter  in  Fire. 

The  failure  of  an  innkeeper  to  comply  with 
a  statute  requiring  him  to  maintain  fire 
escapes  and  other  protection  against  fire 
makes  him  liable  for  injuries  sustained  by 
a  guest  in  a  fire  by  reason  of  the  innkeeper's 
noncompliance  with  the  statute.  Hagle  v. 
Laplante,  20  Ont.  L.  Rep.  339.  And  see  the 
reported  case.  See  also  the  notes  to  Yall  v. 
Snow,  as  reported  in  9  Ann.  Cas.  1161  and 
119  Am.  St.  Rep.  781,  Lyttle  v.  Denny,  15 
Ann.  Cas.  'J24,  and  Kohn  v.  Clark,  Ann.  Cas. 
1913E  775,  wherein  the  duty  to  maintain 
fire  escapes  is  discussed. 

It  seems  that  under  the  common  law  an 
innkeeper  is   liable  to  a  guest  for   injuries 
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sustained  by  him  in  a  fire,  where  the  inn- 
keeper has  failed  to  use  reasonable  care. 
Weeks  v.  McNulty,  101  Tenn.  495,  48  S.  W. 
809,  70  Am.  St.  Rep.  093,  43  L.R.A.  185.  And 
see  the  reported  case. 

In  Acton  v.  Reed,  104  App.  Div.  507,  93  N. 
Y.  S.  911,  it  appeared  that  the  husband  of 
the  plaintiff  while  a  guest  at  the  defendant's 
hotel  lost  his  life  as  the  result  of  a  fire 
which  occurred  therein.  The  deceased  was  a 
guest  at  the  hotel  and  occupied  a  room  on 
the  sixth  floor.  His  death  was  due  to 
suffocation  by  smoke  while  endeavoring  to 
escape  from  the  burning  building.  In  order 
to  sustain  a  recovery  by  the  plaintiff  it  was 
contended  that  the  negligence  of  the  defendant 
was  established  by  reason  of  the  fact  that  a 
door  on  the  sixth  floor  leading  to  an  interior 
stairway  was  locked  at  the  time  of  the  fire. 
The  court  in  disposing  of  that  contention 
said:  "There  was  an  interior  stairway  located 
near  the  deceased's  room,  which  led  from  the 
sixth  floor  to  the  floors  below,  and  testimony 
was  offered  to  the  effect  that  when  the  fire 
broke  out  the  door  leading  to  this  stairway 
was  locked.  Much  testimony  was  offered  on 
the  part  of  the  defendants  to  the  effect  that 
the  door  was  not  locked,  but  at  the  conclusion 
of  the  trial  a  question  was  presented  in  this 
respect  for  the  jury.  It  was  of  no  importance, 
however,  whether  it  was  locked  or  not,  inas- 
much as  testimony  had  been  offered,  which 
was  uncontradicted,  to  the  effect  that  the 
deceased  came  out  of  his  room,  locked  the 
door,  and  proceeded  by  another  stairway  to 
the  floor  below;  that  he  never  tried  to 
descend  by  the  interior  stairway,  and,  there- 
fore, even  if  it  be  conceded  that  it  was 
locked,  it  in  no  way  impeded  the  deceased's 
exit  from  the  building.  .  .  .  Manifestly, 
if  the  deceased  succeeded  by  means  of  one  of 
the  main  stairways  in  reaching  the  fifth  floor, 
it  was  entirely  immaterial  whether  the  door 
leading  to  the  interior  stairway  on  the  sixth 
floor  was  locked  or  not,  and  the  jury  should 
have  been  so  told."  In  Hare  v.  Henderson, 
43  U.  0.  571,  a  case  similar  in  facts  to  Acton 
V.  Reed,  supra,  the  declaration  against  the 
defendant  innkeeper  was  based  on  his  failure 
to  warn  the  deceased  that  the  inn  was  on 
fire,  and  to  assist  him  to  escape.  The  court 
in  aflirming  a  judgment  sustaining  a  demurrer 
to  the  declaration  said:  "We  ought  to  be 
very  careful  in  creating  a  new  liability,  and 
we  think  this  declaration  attempts  so  to  do. 
Even  if  the  duty  of  the  innkeeper  were  as 
extensive  as  the  plaintiff  seeks  to  put  it,  it 
would  be  quite  consistent  with  the  pleading, 
that  the  defendant  had  no  reason  to  believe, 
and  did  not  believe,  that  the  fire  would  reach 
that  part  of  the  house  where  Hare  was,  and 
was  engaged  all  the  time  in  trying  to 
extinguish  it,  believing  he  could  succeed  in 
80  doing.    Any  pleading  seeking  to  fasten  suchj 


a  liability  on  a  mere  nonfeasance,  ought  to^ 
show  beyond  reasonable  doubt  a  clear  neglect 
of  some  duty.  Very  serious  difficulty  also 
exists  in  holding  that  the  alleged  breach  of 
duty  by  the  defendant  was  the  proximate 
cause  of  the  injury.  It  would  be  easy  to 
suggest  many  startling  illustrations  of  the 
possible  effect  of  establishing  the  principle 
urged  by  the  plaintiff.  It  is  sufiicient  now 
to  say  that  we  think  the  count  discloses  no 
cause  of  action.'' 

In  Weeks  v.  McNulty,  101  Tenn.  495,  48 
S.  W.  809,  70  Am.  St.  Rep.  693,  43  L.R.A. 
185,  the  facts  were  as  follows :  "The  defendant, 
Frank  McNulty,  was  the  owner  and  proprietor 
of  a  public  inn  in  the  city  of  Knoxville, 
known  as  Hotel  Knox.  Plaintiff's  intestate, 
Arthur  Weeks,  was  a  traveling  man.  .  .  . 
On  the  evening  of  April  7,  1897,  said  Weeks 
reached  the  city  of  KnoxviUe,  registered  at 
the  Hotel  Knox,  and  was  assigned  to  room 
forty-nine,  on  the  third  fioor.  About  3  o'clock 
in  the  morning  following  Hotel  Knox  was 
destroyed  by  fire,  and  said  Weeks  perished 
in  the  flames.  The  fire  was  first  discovered 
by  the  night  watchman  of  the  hotel,  who> 
immediately  gave  the  alarm,  ascended  the 
stairway  leading  to  the  second  and  third 
floors,  knocked  upon  the  doors,  and  made, 
every  effort  to  arouse  the  guests.  It  is  in 
proof  that  the  guests  were  all  aroused  and 
escaped,  excepting  deceased  and  one  other. 
It  is  in  evidence  that  one  of  the  guests,  as 
he  passed  out,  heard  some  one  in  forty-nine 
pounding  at  the  door,  and  noticed  that  he 
had  kicked  out  one  of  the  panels.  If  this 
evidence  is  to  be  credited,  it  tends  to  show 
that  deceased  heard  the  alarm,  but  had 
unfortunately,  fastened  himself  in,  or,  in  the 
excitement,  had  lost  all  command  of  his 
faculties.  It  is  also  shown  that  parties 
occupying  rooms  on  the  same  floor  with 
deceased,  immediately  contiguous  and  across 
the  hall  in  opposite  and  diagonal  directions, 
all  received  the  alarm  and  succeeded  in 
making  their  escape.  The  building  was  pro- 
vided with  a  front  and  rear  stairway,  but 
had  no  fire  escapes.  South  of  the  Hotel 
Ejqox,  and  immediately  adjoining,  was  the 
banking  house  of  the  Third  National  Bank, 
which  being  only  one  story  in  height,  several 
of  the  guests  leaped  upon  its  roof  from  the 
burning  hotel  building.  This  mode  of  escape 
was  accessible  to  deceased,  since  his  window 
overlooked  the  roof;  but  it  is  not  shown  he 
had  knowledge  of  it."  The  court  in  upholding 
a  verdict  for  the  defendant  said:  "The  general 
rule  of  law  governing  the  liability  of  an  inn- 
keeper is,  that  he  is  not  an  insurer  of  the 
person  of  his  guest  against  injury,  but  his 
obligation  is  merely  to  exercise  reasonable 
care  that  his  guests  may  not  be  injured  by 
anything  happening  through  the  innkeeper's 
^negligence.     ...    It  must  be  shown  that 
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the  negligence  of  the  innkeeper  in  this  case 
was  the  proximate  cause  of  the  fire  and  the 
consequent  injuries.  .  .  .  We  understand 
these  principles  were  substantially  charged 
by  the  Cir'-uit  Judge,  and  the  issues  of  fact 
have  been  resolved  by  the  jury  in  favor  of 
the  defendants.  We  find  material  evidence  in 
the  record  to  sustain  these  findings,  and 
.     .     .     the  verdict  cannot  be  disturbed." 

In  Love  v.  New  Fairview  Corp.  10  Brit- 
ish Columbia,  330,  the  facts  were  stated 
in  the  opinion  of  the  court  as  follows:  "The 
plaintiff  was  living  at  the  Fairview  Hotel 
on  the  third  story,  and  he  had  resided  there 
for  upwards  of  twelve  months.  A  fire 
occurred  in  October,  1902.  The  plaintiff  was 
roused,  and  on  going  into  the  passage  way 
he  found  fire  at  the  bottom  of  the  stair 
shaft.  He  returned  to  his  room,  opened  his 
window  and  threw  his  trousers  containing 
his  money  out.  He  then  went  next  door 
where  a  Miss  Hunt  was  sleeping,  and 
endeavored  to  save  her.  He  dragged  her  to 
a  fire  escape  at  the  end  of  a  passage,  and  in 
doing  so  got  burnt.  Having  got  Miss  Hunt 
out  of  the  window,  he  went  down  himself, 
being  further  burnt  in  so  doing."  It  was 
held  that  the  contributory  negligence  of  the 
plaintiff  was  a  question  for  the  jury. 
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Equity   —    Parties    —   Manner    of    Im- 
pleading. 

Filing  in  a  suit  in  equity,  by  one  not  a 
party,  of  stipulation  to  be  bound  by  the  decree 
to  be  entered  is  irregular;  he  should  be  made 
a  party  if  he  is  to  be  affected  by  the  proceed- 
ing. 

A-ttaehment  —  Dissolution  —  Death  of 
Defendant. 

St.  1913,  c.  305,  amending  Rev.  Laws  1002, 
c.  167,  §  112,  providing  that  attachments  not 
levied  on  before  the  debtor's  death  are  there- 
by dissolved,  by  excepting  attached  property 
Ann.  Cas.  1917A. — 10. 


which  the  debtor  had  alienated  before  his 
death,  is  prospective  only;  a  contrary  in- 
tention not  appearing  by  necessary  implica- 
tion. 

[See  note  at  end  of  this  case.] 

Same. 

St.  1913,  c.  305,  amending  Rev.  Laws  1902, 
c.  167,  §  112,  providing  that  attachments  not 
levied  on  before  the  debtor's  death  are  thereby 
dissolved,  by  excepting  attached  property 
alienated  by  the  debtor  before  his  death,  if 
construed  as  retroactive,  would,  as  to  prop- 
erty deeded  subject  to  an  attachment,  be  a 
taking  of  property  without  due  process. 

[See  note  at  end  of  this  case.] 

Equity  —  Practice  —  Formnlation  of 
Decree. 

Proceeding  for  final  decree  is  by  setting 
down  the  case  for  final  hearing  thereon;  the 
prevailing  party  preparing  and  submitting 
a  draft  in  the  form  desired. 

Conformity  to  Bill. 

Decree  for  plaintiff  must  conform  to  the 
frame  and  prayer  of  the  bill. 

Same. 

If,  to  meet  the  requirement  that  decree  for 
plaintiff  must  conform  to  the  frame  and 
prayer  of  the  bill,  plaintiff  considers  it  neces- 
sary to  set  out  further  matter  on  the  record, 
he  should  ask  leave  to  amend  the  substance 
and  prayers  of  the  bill. 
Amendment  of  Bill  —  Right  to  Answer 

or  Demnr. 

To  an  amendment  of  the  bill  to  meet  the 
requirement  that  decree  for  plaintiff  must 
conform  to  the  frame  and  prayer  of  the  bill 
defendants  may  file  a  demurrer  or  amended 
answer. 

Neoessity  of  Oross-Mll. 

Defendants  can  ask  for  affirmative  relief 
only  by  a  cross-bill,  and  not  by  an  amended 
answer,  on  plaintiff  amending  the  bill  to  meet 
the  requirement  that  decree  for  him  conform 
to  the  frame  and  prayer  of  the  bill. 

Relief  Granted  —  As  of  Date  of  Decree. 

Relief  may  be  adapted  to  the  facts  and 
law  existing  at  the  time  of  entry  of  final  de- 
cree. 

Ezecntors  and  Administrators  —  Decree 
in  Action  against  —  Personal  Lia- 
bility. 

Under  Rev.  Laws  1902,  c.  172,  §§  6,  7, 
where  decree  is  for  plaintiff,  in  a  suit  in 
which,  defendant  dying  pending  the  suit,  his 
administrator  appeared  and  defended,  it 
should  provide  for  execution  for  the  costs 
alone  against  the  administrator  personally. 

Case  reserved  from  Superior  Court,  Middle- 
sex county:     Jenney,  Judge. 

Action  to  quiet  title.  Edgar  F.  Hanscom, 
trustee,  plaintiff,  and  Maiden  and  Melrose 
Gaslight  Company,  defendant.  Cause  re- 
served for  full  court.  Motion  for  final  decree 
and  execution  filed  by  plaintiff  in  suit  of 
Maiden  and  Melrose  Gaslight  Company 
against    Frank    E.    Chandler,    also    reserved. 
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The  facts  are  stated  in  the  opinion.    Decbees 

DIBECTED. 

Adams  d  Blinn  for  plaintiff. 

Johnson,  Clapp  d  Undertoood  and  Robert 
P,  Clapp  for  defendant. 

Charles  T.  Gallagher  and  Oeorge  B.  Hay- 
ward  for  Margaret  E.  Crowdis  et  al. 

[2]  RuGO,  C.  J. — The  Maiden  and  Melrose 
Gas  Light  Company  made  an  attachment  of 
the  real  estate  of  Frank  E.  Chandler  in  Oc- 
tober, 1906,  in  a  suit  in  equity  (211  Mass. 
226).  On  August  18,  1911,  Chandler  made 
conveyance  of  much  of  that  real  estate  to 
Arthur  W.  Newell  by  a  deed  absolute  in 
form  (subject  to  the  attachments)  and  at 
the  same  time  they  executed  a  memorandum 
of  agreement  setting  forth  the  fact  of  the 
conveyance  and  stipulating  that  it  was  made 
as  collateral  security  to  protect  the  Fourth 
National  Bank,  now  the  Fourth  Atlantic  Na- 
tional Bank,  for  all  loans  then  or  thereafter 
made  by  the  bank  to  Chandler,  with  power 
to  sell  and  account  for  the  proceeds,  after 
satisfying  all  such  indebtedness  to  the  bank, 
to  said  Chandler  or  his  heirs,  executors  or 
administrators.  Chandler  died  on  June  30, 
1913,  largely  indebted  to  the  bank.  The 
plaintiff  Hanscom  has.  been  appointed  trustee 
in  place  of  Mr.  Newell,  who  has  died.  The 
rescript  in  the  suit  of  the  Maiden,  etc.  Gas 
Light  Co.  V.  Chandler,  211  Mass.  226,  97  N. 
E.  906,  affirming  the  decree  of  the  Superior 
Court,  was  made  [3]  on  February  29,  1912. 
No  final  decree  has  been  entered,  but  the 
plaintiff  in  that  suit  is  now  pressing  for  a 
decree. 

Hanscom,  as  trustee,  brings  this  suit  to 
restrain  the  Maiden  and  Melrose  Gas  Light 
Company  from  undertaking  to  make  levy  on 
the  real  estate  forn^erly  of  Chandler,  to  de- 
clare the  attachment  dissolved  by  the  death 
of  Chandler  and  for  other  relief.  It  is  in 
substance  a  suit  to  remove  the  cloud  on  his 
title. 

The  Fourth  Atlantic  National  Bank  has 
filed  a  "stipulation''  agreeing  to  be  bound  by 
the  decree  to  be  entered.  This  is  irregular. 
A  person  should  be  made  a  party  to  a  suit 
in  equity  if  he  is  to  be  affected  by  the  pro- 
ceeding. 

The  principal  question  hinges  on  the  effect 
of  St.  3913,  c.  305,  which  became  operative 
on  its  passage  on  March  19,  1913.  That  was 
after  the  attachment  and  after  the  convey- 
ance  by  Chandler  to  Newell,  but  before  the 
death  of  Chandler.  This  act  amended  R.  L. 
c.  167,  §  112,  by  adding  to  the  provision  that 
attachments  of  real  and  personal  estate  of 
a  debtor  not  theretofore  levied  upon  are  dis- 
solved by  his  death  (with  an  exception  not 
hero  material)  the  limitation  that  "no  at- 
tachment of  property,  real  or  personal,  shall 


be  so  dissolyed  upon  that  part  of  the  property 
which  the  debtor  had  alienated  before  his 
decease." 

The  first  matter  to  be  decided  is  whether 
the  statute,  according  to  its  right  interpre- 
tation, applies  to  the  facts  of  the  case  at 
bar.  The  general  rule  of  interpretation  is 
that  all  statutes  are  prospective  in  their 
operation,  unless  an  intention  that  they  shall 
be  retrospective  appears  by  necessary  impli- 
cation from  their  words,  context  or  objects 
when  considered  in  the  light  of  the  subject 
matter,  the  pre-existing  state  of  the  law  and 
the  effect  upon  existent  rights,  remedies  and 
obligations.  Doubtless  all  legislation  com- 
monly looks  to  the  future,  not  to  the  past, 
and  has  no  retroactive  effect  unless  such 
effect  manifestly  is  required  by  unequivocal 
terms.  It  is  only  statutes  regulating  prac- 
tice, procedure  and  evidence,  in  short,  those 
relating  to  remedies  and  not  affecting  sub- 
stantive rights,  that  commonly  are  treated  as 
operating  retroactively,  and  as  applying  to 
pending  actions  or  causes  of  action.  Mulvey 
v.  Boston,  197  Mass.  178,  14  Ann.  Cas.  349, 
83  N.  E.  402;  Adams  y.  Adams,  211  Mass. 
198,  97  N.  E.  982;  American  Locomotive  Co. 
V.  Hamblen,  217  Mass.  613,  105  N.  E.  371. 

The  general  rule  that  statutes  are  prospec- 
tive only  in  their  effect  has  been  applied  to 
statutes  respecting  suits  on  bonds'  for  [4] 
breach  of  liberty  in  prison  yards.  Call  v. 
Hagger,  8  Mass.  423;  evidence  of  an  advance- 
ment, Whitman  y.  Hapgood,  10  Mass.  437; 
limitations  of  actions  against  executors  and 
administrators.  King  y.  Tirrell,  2  Gray 
(Mass.)  331;  Page  v.  Melvin,  10  Gray 
(Mass.)  208;  confirmation  of  illegal  railroad 
location,  Com.  v.  Old  Colony,  etc.  R.  Co.  14 
Gray  (Mass.)  93;  extension  of  equity  juris- 
diction. Buck  V.  Dowley,  16  Gray  (Mass.) 
555;  remedies  against  estates  of  deceased 
persons,  Garfield  y.  Bemis,  2  Allen  (Mass.) 
445;  recovery  of  illegal  assessments,  Gerry 
y.  Stoneham,  1  Allen  (Mass.)  319;  abolishing 
usury  as  a  defense.  North  Bridgewater  Bank 
v.  Copeland,  7  Allen  (Mass.)  139;  Whitten  v. 
Hayden,  7  Allen  (Mass.)  407;  complaints  for 
support  of  bastard  children,  Wheelwright  v. 
Greer,  .10  Allen  (Mass.)  389;  validation  as 
a  corporation  seal  of  a  mere  impression  upon 
paper,  Bates  v.  Boston,  etc.  Cent.  R.  Co.  10 
Allen  (Mass.)  256;  sales  of  intoxicating  liq- 
uor, Hotchkiss  V.  Finan,  105  Mass.  86;  set- 
tlements and  support  of  paupers,  Somerset 
V.  Dighton,  12  Mass.  383;  Com.  v.  Sudbury. 
106  Mass.  268;  Cambridge  v.  Boston,  130 
Mass.  357;  Abington  v.  Duxbury,  105  Mass. 
287 ;  Worcester  v.  Barre,  138  Mass.  101 ;  suits 
against  married  women  as  if  they  were  single 
and  exonerating  husband  from  liability  for 
judgment  in  such  suits.  Hill  y.  Duncan,  110 
Mass.  238,  240;  Towle  y.  Towle,  114  Mass. 
167;  McCarty  v.  De  Best,  120  Mass.  89;  spe- 
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clal  judgment  where  the  defendant  has  given 
bond  to  dissolve  attachment,  and  becomes 
bankrupt,  Fickett  v.  Durham,  119  Mass.  1S9; 
JBamstable  Sav.  Bank  v.  Higgins,  124  Mass. 
115;  Mosher  v.  Murphy,  121  Mass.  276;  re- 
moval of  defense  in  personal  injury  suits  of 
travelling  on  the  Lord's  day,  Bucher  v.  Fitch- 
burg  R.  Co.  131  Mass.  156,  41  Am.  Rep.  216; 
Read  v.  Boston,  etc.  R.  Co.  140  Mass.  199, 
4  N.  £.  227;  the  admission  of  dying  declara- 
tions upon  indictments  for  procuring  miscar- 
riage, Com.  V.  Homer,  153  Mass.  343,  26  N. 
£.  872;  restricting  the  number  of  places  li- 
censed for  the  sale  of  intoxicating  liquors, 
Com.  y.  Hayes,  149  Mass.  32,  20  N.  E.  456, 
the  curing  of  certain  defects  in  notices  re- 
quired in  claims  for  personal  injuries,  Shallow 
V.  Salem,  136  Mass.  136;  Dalton  v.  Salem, 
139  Mass.  91,  28  N.  E.  576;  the  creation  of 
an  action  of  tort  for  death  caused  by  negli- 
gence, Kelley  y.  Boston,  etc.  R.  Co.  136  Mass. 
448;  Holland  y.  Lynn,  etc.  R.  Co.  144  Mass. 
425,  11  N.  E.  674;  Gunn  y.  Cambridge  R.  Co. 
144  Mass.  430n,  11  N.  £.  678;  bonds  to  be 
given  to  probate  courts,  Conant  v.  Newton, 
126  Mass.  105;  statements  to  be  filed  for 
mechanics'  liens,  Pierce  [5]  y.  Cabot,  159 
Mass.  202,  34  N.  £.  362;  revocation  of  will 
by  marriage.  Swan  y.  Sayles,  165  Mass.  177, 
42  N.  E.  570;  Ingersoll  v.  Hopkins,  170  Mass. 
401,  49  N.  E.  623,  40  L.R.A.  191;  divorces, 
Burt  y.  Burt,  168  Mass.  204,  207,  46  N.  £. 
622;  damages  accruing  from  fire  set  by  loco- 
motive,  Wild  y.  Boston,  etc.  R.  Co.  171  Mass. 
245,  50  N.  E.  533;  violation  of  building  ordi- 
nances. Com.  y.  Roberts,  155  Mass.  281,  29 
N.  E.  622,  18  L.R.A.  400;  restrictions  of  time 
within  which  suit  may  be  brought  for  assess- 
ment against  policy  holders  of  a  mutual  in- 
surance company,  Sanford  y.  Hampden  Paint, 
€tc.  Co.  179  Mass.  10,  60  N.  E.  399;  approval 
by  public  boards,  Haverhill  v.  Marlborough, 
187  Mass.  150,  72  N.  £.  943;  deduction  for 
good  behavior  in  State  prison  sentences,  Mur- 
phy V.  Com.  172  Mass.  264,  277,  52  N.  E. 
505,  70  Am.  St.  Rep.  266,  43  L.R.A.  154; 
changing  effect  of  notice  as  foundations  for 
action  at  law,  McNamara  v.  Boston,  etc.  R. 
Co.  216  Mass.  606,  104  N.  E.  285.  The  stat- 
utes considered  in  all  the  foregoing  cases 
have  been  held  to  apply  only  to  causes  arising 
subsequent  to  their  taking  effect.  The  same 
rule  prevails  generally  elsewhere.  Re3mold8 
V  M'Arthur,  2  Pet.  417,  434,  7  U.  S.  (L.  ed.) 
470;  Murray  v.  Gibson,  15  How.  421,  14 
U.  S.  (L.  ed.)  755;  Chew  Heong  v.  U.  S. 
112  U.  S.  536,  559,  5  S.  Ct.  255,  28  U.  S. 
(L.  ed.)  770;  Cook  v.  U.  S.  138  U.  S.  157, 
181,  11  S.  Ct.  268,  34  U.  S.  (L.  ed.)  906; 
Berrick  y.  Boqulllas  Land,  etc.  Co.  200  U.  S. 
96,  26  S.  Ct.  192,  50  U.  S.  (L.  ed.)  388; 
Union  Pacific  R.  Co.  v.  Laramie  Stock  Yards 
Co.  231  U.  S.  190,  199,  34  S.  Ct.  101,  58 
U.  S.    (L.  ed.)    179;   Cameron  v.  U.  S.  231 


U.  S.  710,  720,  34  S.  Ct.  244,  68  U.  S.  (L. 
ed.)  448;  Dash  v.  Van  Kleeck,  7  Johns.  (N. 
Y.)  477,  502,  5  Am.  Dec.  291;  Lambard's 
I  Appeal,  88  Me.  587,  34  Atl.  530;  Gardner 
v.  Lucas,  3  App.  Cas,  (Eng.)  582,  597;  Reg. 
y.  Ipswich  Union,  2  Q.  B.  D.  269;  Moon  v. 
Durden,  2  Exch.  (Eng.)  22;  Knight  v.  Lee 
[1893]  1  Q.  B.   (Eng.)  41. 

It  is  impossible  to  distinguish  St.  1913, 
c.  305,  as  to  its  effect  upon  pending  or  past 
matters  from  those  under  consideration  in 
these  numerous  cases. 

Another  and  more  decisive  reason  leads  to 
the  same  conclusion.  If  the  statute  were 
construed  to  govern  such  a  case  as  that  here 
presented,  it  would  be  unconstitutional.  The 
conveyance  of  the  real  estate  to  Mr.  Newell 
vested  in  him  all  the  right,  title  and  interest 
of  the  owner,  subject  only  to  the  attachment. 
It  was  a  conveyance  upon  a  valid  and  suffi- 
cient consideration.  It  was  one  which  the 
grantor  had  a  right  to  make  and  one  which 
did  not  involve  any  fraud  or  prohibited  pref- 
erence. The  grantee  was  a  purchaser  for 
value.  The  contract  manifested  by  the  con- 
veyance and  the  property  rights  thereby 
transferred  were  entitled  to  all  the  securities 
conferred  bv  the  Constitution.  When  this 
conveyance  was  made,  the  law  respecting  the 
title  was  that  the  attachment  [6]  would  be 
a  lien  superior  to  the  conveyance  provided 
the  suit  on  which  it  was  made  should  go  to 
judgment  and  execution  issue  and  be  levied 
on  the  land  during  the  life  of  the  debtor. 
The  law  was  equally  clear  that  if  the  land 
was  not  so  seized  or  taken,  the  attachment 
would  be  dissolved  by  the  death  of  the  debtor 
and  the  title  free  and  clear  of  all  lien  arising 
from  the  attachment  would  vest  in  the 
grantee.  The  right  to  hold  the  real  estate 
subject  to  that  kind  of  an  attachment  in  all 
its  essential  legal  attributes  was  one  of  the 
incidents  of  the  estate  acquired  by  Mr.  New- 
ell. It  was  one  of  the  elements  which  entered 
into  the  composition  of  the  title  which  he 
took.  Any  increase  in  the  legal  burden  im- 
posed by  these  attachments  affected  adversely 
the  quality  of  the  estate  conveyed.  If  it  be 
assumed  that  the  statute  applies  to  the  at- 
tachment in  the  case  at  bar,  this  would  be 
the  situation:  Viewed  in  its  practical  as- 
pect, the  grantee  of  the  debtor  would  now 
find  himself  possessed  of  an  estate  subject 
to  an  incumbrance  different  in  a  material  de- 
gree from  that  which  he  bought.  His  rea- 
sonable expectation,  based  on  the  law  at  the 
time  of  his  purchase,  that  his  estate  on  the 
death  of  the  debtor  would  be  freed  from  all 
attachments,  would  turn  into  disappointment 
in  finding  that  this  attachment  by  reason  of 
the  subsequently  enacted  statute  continued  in 
full  force,  notwithstanding  the  death  of  the 
debtor.  The  converse  is  found  as  to  the 
rights  of  the  attaching  creditor.    Its  lien  ac- 
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quired  by  the  attachment,  as  the  law  stood 
at  the  time  it  was  made,  would  vanish  imme- 
diately upon  the  death  of  the  debtor,  if  that 
event  should  occur  before  the  land  was  seized 
or  levy  made  upon  execution.  Now,  with  the 
aid  of  the  statute,  it  would  hold  a  lien,  which 
had  survived  that  event  and  become  of  great 
value,  whereas  the  thing  acquired  at  the  time 
the  attachment  was  made  and  preserved  with 
its  original  infirmity  up  to  the  time  of  the 
conveyance  to  Mr.  Newell  would  have  shriv- 
elled into  something  of  small  if  of  any  value. 
The  right  of  Hanscom  here  to  be  affected  is 
not  a  mere  possibility,  resting  wholly  in  ex- 
pectancy. Its  ripening  into  unincumbered 
possession  was  contingent  only  upon  seizure 
or  the  levy  of  an  execution  before  the  death 
of  Chandler.  It  is  no  more  intangible  than 
many  interests  arising  under  wills  and  trusts 
which  have  been  held  to  be  vested.  Clarke 
V.  Fay,  205  Mass.  228,  91  N.  E.  328,  27 
L.R.A.  454,  and  cases  there  collected.  In 
substance  and  effect  the  statute,'  if  held  to 
[7]  apply  to  the  case  at  bar,  has  taken  away 
from  the  grantee  of  the  debtor  valuable  prop- 
erty rights  without  compensation  and  has 
handed  them  over  to  the  attaching  creditor 
without  price. 

This  would  not  be  a  mere  change  in  prac- 
tice or  modification  of  remedy.  It  would 
transfer  a  vested  property  right  from  one 
person  to  another  by  the  pure  fiat  of  the 
Legislature.  This  is  contrary  to  the  guar- 
antees of  both  the  State  and  Federal  Consti- 
tutions. It  would  be  a  taking  of  property 
without  due  process  of  law.  The  law  as  to 
the  enforcement  and  effect  of  a  contract  at 
the  time  it  is  made  cannot  be  changed  to  the 
detriment  of  either  party.  Such  law  enters 
into  the  terms  of  the  contract  and  becomes  a 
part  of  its  obligation.  Louisiana  v.  Pilsbury, 
105  U.  S.  278,  26  U.  S.  (L.  ed.)  1090;  Seibert 
V.  Lewis,  122  U.  S.  284,  7  S.  Ct.  1190,  30 
U.  S.  (L.  ed.)  1161;  Denny  v.  Bennett,  128 
U.  S.  489,  494,  9  S.  Ct.  134,  32  U.  S.  (L.  ed.) 
491;  Brine  v.  Hartford  F.  Ins.  Co.  96  U.  S. 
627,  637,  24  U.  S.  (L.  ed.)  858.  The  force 
and  effect  of  a  deed  cannot  be  changed  by 
act  of  the  Legislature  to  the  harm  of  the 
grantee  after  its  delivery  without  his  consent. 

Numerous  decisions  in  principle  cover  this 
aspect  of  the  case  at  bar.  The  time  for  re- 
deeming from  a  tax  sale,  Solis  v.  Williams, 
205  Mass.  350,  355,  91  N.  E.  148;  or  from  a 
sale  on  execution.  State  v.  Sears,  29  Ore. 
580,  43  Pac.  482,  46  Pac.  786,  64  Am.  St. 
Rep.  808;  or  from  a  mortgage  foreclosure, 
Bronson  v.  Kinzie,  1  How.  311,  11  U.  S.  (L. 
ed.)  143;  Barnitz  v.  Beverly,  163  U.  S.  118, 
16  S.  Ct.  1042,  41  U.  S.  (L.  ed.)  93,  cannot 
be  lengthened  as  to  current  sales  or  mort- 
gages. The  Homestead  exemption  cannot  be 
increased,  Gunn  v.  Barry,  15  Wall.  610,  21 
U.  S.   (L.  ed.)   212;  Edwards  v.  Kearzey,  96 


U.  S.  695,  24  U.  S.  (L.  ed.)  793,  nor  the 
exemption  from  a  mortgage  foreclosure  en- 
larged. Reed  v.  Swan,  133  Mo.  100,  34  S.  W. 
483,  nor  the  dower  right  amplified,  Parkham 
V.  Vandeventer,  82  Ind.  544,  to  the  detriment 
of  outstanding  mortgage  interests. 

Although  it  has  been  held  in  some  juris- 
dictions to  be  within  the  power  of  the  Legis- 
lature to  extinguish  a  wife's  right  of  dower 
before  it  has  become  consummate,  yet,  wheth- 
er such  decisions  are  consistent  with  the  law 
of  this  Commonwealth  by  which  an  inchoate 
right  of  dower  is  recognized  as  a  property 
right,  is  open  to  grave  doubt.  Dunn  v.  Sar- 
gent, 101  Mass.  336,  340. 

The  decisions  relied  on  by  the  defendant 
are  distinguishable.  Statutes  as  to  the  laws 
of  descent  may  be  changed.  Wills  and  settle- 
ments as  to  heirs  speak  as  of  the  death  of  the 
testator  or  settlor,  unless  another  time  is 
definitely  fixed  by  the  written  instrument. 
Hence  heirs  can  have  no  vested  rights  until 
the  death  of  the  ancestor,  when  his  heirs  are 
determined.  Sewall  v.  Roberts,  [8]  115  Mass. 
262,  277.  The  law  of  taxation  may  be  changed 
at  any  time.  In  the  absence  of  some  binding 
contract  no  one  has  a  vested  interest  in  the 
continuance  of  such  laws.  Cahen  v.  Brew- 
ster, 203  U.  S.  543,  8  Ann.  Cas.  215,  27  S. 
Ct.  174.  Statutes  validating  contracts  or 
mortgages  void  in  their  inception  have  been 
upheld  in  cases  where  no  vested  property  in- 
terests have  intervened,  on  the  ground  that 
they  effectuate  the  intent  of  the  parties  and 
prevent  one  from  refusing  to  pay  for  what 
he  has  received.  Wildes  v.  Vanvoorhis,  35 
Gray  (Mass.)  139;  Satterlee  v.  Matthewson, 
2  Pet.  380,  411,  7  U.  S.  (L.  ed.)  468;  Mc- 
Faddin  v.  Evans^nider-Buel  Co.  186  U.  S. 
505,  22  S.  Ct.  758,  46  U.  S.  (L.  ed.)  1012; 
New  Orleans  v.  Clark,  95  U.  S.  644,  24  U.  S. 
(L.  ed.)  621.  These  stand  on  the  general 
ground  that  they  are  in  the  interests  of  good 
morals  and,  as  has  been  said,  that  there  is 
"no  such  thing  as  a  vested  right  to  do 
wrong."  Foster  v.  Essex  Bank,  16  Mass.  245, 
273,  8  Am.  Dec.  135.  Statutes  changing  the 
period  of  limitations  of  actions  have  been 
upheld  as  applying  to  pending  cases  because 
they  relate  only  to  practice  and  procedure. 
Some  of  these,  however,  which  have  gone  to 
the  extent  of  permitting  an  action  to  be 
brought  after  it  had  been  barred  by  the  ex- 
isting law  as  to  limitations,  Dan  forth  v. 
Groton  Water  Co.  178  Mass.  472,  59  N.  E. 
1033,  86  Am.  St.  Rep.  495;  Dunbar  v.  Boston, 
etc.  R.  Co.  181  Mass.  383,  63  N.  E.  916,  have 
been  said  to  rest  on  ''somewhat  swampy 
ground."  Woodward  v.  Central  Vermont  R. 
Co.  180  Mass.  599,  603,  62  N.  E.  1051.  A 
statute  abolishing  joint  tenancies  was  upheld 
as  to  a  deed  previously  executed,  because  it 
substituted  another  tenure  more  beneficial  to 
all  the  tenants,  Holbrook  y.  Finney,  4  Mass. 
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566,  3  Am.  Dec.  243.  All  these  decisions  may 
stand  on  the  broad  ground  that  they  create 
a  new  remedy  "for  the  protection  of  a  prior 
right  or  for  the  redress  of  formerly  existing 
grievances."  Amesbury  v.  Citizen's  Elect  lie 
St.  B.  Go.  199  Mass.  394,  395,  85  N.  £.  419. 
Hie  result  is  that  the  attachment  of  the 
Melrose  and  Maiden  Gas  Light  Company  was 
dissolved  by  the  death  of  Chandler  and  is 
now  of  no  force  or  effect,  and  that  company 
should  be  enjoined  from  attempting  to  en- 
force it. 

Decree  should  be  entered  accordingly. 

So  ordered. 

The  case  of  Maiden  &  Melrose  Gas  Light 
Company  v.  Chandler  comes  before  us  on  a 
resen-ation  of  the  plaintiff's  motion  for  a 
final  decree  after  rescript.  This  motion  sets 
forth  in  substance  the  death  of  the  defendant 
and  the  appearance  of  [9]  his  administrators 
and  asks  for  a  final  decree,  in  accordance 
with  the  rescript  from  this  court,  ordering 
the  payment  of  the  sum  remaining  unpaid 
after  deducting  certain  partial  payments  and 
for  an  execution  in  form  authorizing  a  levy 
upon  such  real  estate  of  the  deceased  as  was 
attached  on  the  original  precept  and  subse- 
quently conveyed  by  the  defendant  during  his 
life  to  Mr.  Newell,  all  in  reliance  upon  St. 
1913,  c.  305. 

The  defendant's  administrators  have  filed 
what  is  termed  an  "Answer  ...  to  Mo- 
tion for  Final  Decree  and  Execution."  This 
is  elaborate  in  form.  It  traverses  the  legal 
force  of  the  facts  and  the  applicability  of  St. 
1913,  c.  306,  set  forth  in  the  plaintiff's  mo- 
tion, and  asks  certain  afiirmative  relief. 

Tliis  was  irregular.  Our  practice  makes  no 
such  full  provision  for  motions  for  final  de« 
cree  as  exists  in  England  by  statute.  See 
1  Dan.  Ch.  Pract.  (6th  Am.  ed.)  819  to  827. 
Perhaps  all  questions  now  presented  could 
have  been  raised  simply  by  setting  down  the 
case  for  hearing  on  the  final  decree.  It  was 
the  plaintiff's  duty  as  the  prevailing  party 
to  prepare  such  final  decree.  The  decree 
must  conform  to  the  frame  of  the  bill.  The 
matters  set  out  in  the  plaintiff's  motion  would 
have  formed  appropriate  matter  for  a  bill  of 
revivor  or  supplemental  bill  or  both  under 
original  chancery  practice.  The  requisite  al- 
legations to  this  end  under  our  practice  may 
be  made  by  way  of  amendment  to  the  orig- 
inal bill.  Equity  Rule  25.  If  the  plaintiff 
thought  that  it  was  necessary  for  this  pur- 
pose to  set  out  further  matters  on  the  record, 
the  proper  form  would  have  been  to  ask  leave 
to  amend  the  substance  and  prayers  of  the 
bill  in  order  to  extend  the  additional  facts 
and  a  prayer  for  the  special  relief  which  it 
desired.  To  tliis  amendment  the  defendants 
might  have  filed  a  demurrer  or  an  amended 
answer.  But  in  any  event  they  could  ask  for 
afidrmative  relief  only  in  a  cross  bill.    There 


is  no  reason  why  the  relief  should  not  be 
adapted  to  the  facts  and  law  existing  at  the 
time  of  the  entry  of  the  final  decree.  Bauer 
V.  International  Waste  Co.  201  Mass.  197, 
203,  87  N.  E.  637 ;  McMurtrie  v.  Guiler,  183 
Mass.  451,  67  N.  E.  358;  Day  v.  Mills,  213 
Mass.  685,  100  N.  E.  1113;  Strout  v.  United 
Shoe  Machinery  Co.  215  Mass.  116,  102  N. 
E.  312. 

The  plaintiff's  motion  is  treated  as  a  mo- 
tion to  amend  its  bill  and  the  defendant's 
answer  as  an  answer  to  that  amendment,  and 
the  case  is  considered  on  that  footing. 

[10]  It  follows  from  what  has  been  said  in 
deciding  the  suit  of  Hanscom  v.  Maiden  & 
Melrose  Gas  Light  Company,  that  the  plain- 
tiff in  this  case  is  not  entitled  to  levy  the 
execution  for  debt,  which  may  issue  in  its 
favor,  on  the  real  estate  formerly  of  Chandler 
and  now  held  by  Hanscom.  There  is  no  occa- 
sion to  determine  whether,  if  it  were  so  enti- 
tled, any  change  should  be  made  in  the  ancient 
form  of  execution.  An  execution  for  costs 
should  issue  against  the  administrator  of  the 
estate  of  Chandler  personally,  and  the  decree 
should  be  changed  to  that  extent.  Look  v. 
Luce,  136  Mass.  249;  Tyler  v.  Brigham,  143 
Mass.  410,  9  N.  E.  750;  R.  L.  c.  172,  §§  6,  7. 

The  final  decree  heretofore  entered  is  to 
be  modified  by  inserting  the  correct  sum  now 
due  to  the  plaintiff  after  deducting  payments 
already  made,  and  by  providing  that  execu- 
tion in  common  form  as  against  the  property 
of  the  deceased  is  to  issue,  and  another  ex- 
ecution for  costs  alone  against  the  adminis- 
trator personally;  and  as  so  modified  the  de- 
cree is  affirmed. 

So  ordered. 


NOTE. 

Dissolution  of  Attaolmieiit  by  Death  of 

Defendant. 

Introductorv,   149. 
Death  of  Natural  Person: 

Attachment  Dissolved  by  Death,  160. 

Attachment    Not    Dissolved    by    Death, 
153. 
Dissolution  of  Corporation,   159. 


Introductory. 

In  discussing  the  dissolution  of  an  attach- 
ment by  the  death  of  the  defendant,  no  at- 
tempt is  made  in  this  note  to  lay  down  any 
rules  of  general  application,  since  attachment 
is  a  statutory  remedy  and  the  rule  in  any 
jurisdiction  is  governed  by  provisions  of  pure- 
ly local  application.  Therefore  the  authori- 
ties relative  to  the  subject  are  reviewed  by 
jurisdictions. 
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Death  of  Natural  Person, 

Attachment  Dissolved  by  Death. 

In  Alabwma  it  is  established  that  the  lien 
of  an  attachment  on  real  property  is  dis- 
solved by  the  death  of  the  defendant  before 
judgment.  McClellan  v.  Liscomb,  66  Ala. 
255:  Phillips  v.  Ash,  63  Ala!  414;  Lipscomb 
V.  McClellan,  72  Ala.  151.  But  where  per- 
sonal property  is  attached,  the  death  of  the 
defendant,  unless  attended  by  the  insolvency 
of  his  estate,  judicially  ascertained,  does  not 
affect  the  lien.  Hale  v.  Cummings,  3  Ala. 
398;  Lamar  v.  Gunter,  30  Ala.  324;  Woolfolk 
v.  Ingram,  63  Ala.  11;  Phillips  v.  Ask,  63 
Ala.  414.  In  the  case  last  cited,  the  court 
said:  **The  death  of  the  defendant,  after 
the  levy  of  the  attachment,  causes  a  tempo- 
rary suspension,  or  abatement  of  the  suit, 
which  must  be  cured  by-  a  revivor  against  his 
personal  representative.  The  title  to  all  per- 
sonal property  of  a  de<;ea8ed  person  devolves, 
by  operation  of  law,  on  his  personal  repre- 
sentative. Death  works  a  change  of  the  par- 
ties to  the  suit,  but,  of  itself,  does  not  dis- 
solve the  attachment,  or  impair  its  lien  on 
personal  property.  For,  when  the  revivor  is 
had  against  the  personal  representative,  there 
is  before  the  court  the  party  having  the  title; 
and  if  judgment  is  rendered  against  him,  it 
operates  directly  on  the  property;  ancT  a 
venditioni  exponas,  or  a  fieri  facias,  may  be 
issued  upon  it,  under  which  a  sale  may  be 
made  for  the  satisfaction  of  the  judgment. 
But,  if  the  estate  of  the  defendant  has  been 
judicially  declared  insolvent,  then  the  lien  is 
lost.  The  judicial  ascertainment  of  the  in- 
solvency takes  away  all  right  to  execution  on 
the  judgment,  and  transfers  to  the  court  as- 
certaining it  exclusive  jurisdiction  to  mar- 
shal and  distribute  the  assets,  and  of  all 
debts  and  claims  chargeable  upon  them;  and 
•  the  statute  intervenes,  and  declares  the  order 
in  which  debts  and  claims  are  to  be  paid. 
.  .  .  But  the  death  of  the  defendant, 
pendente  lite,  of  necessity  works  a  loss  of  the 
lien  created  by  the  levy  of  the  attachment 
on  real  estate.  If  he  dies  intestate,  the  lands 
descend  immediately  to  his  heirs;  or,  if  he 
dies  testate,  they  pass  to  his  devisees.  The 
personal  representative  takes  no  estate  or  in- 
terest in  them,  and  a  judgment  against  him 
will  not  bind  them.  No  other  than  real  ac- 
tions, under  our  statu  tos,  are  capable  of  re- 
vivor for  or  against  heirs  or  devisees.  As 
the  title  resides  in  them,  and  they  cannot  be 
made  parties,  no  judgment  can  be  rendered 
by  which  they  are  to  be  divested  of  their 
estate,  though  the  levy  created  a  lien,  con- 
tinuing during  the  life  of  the  ancestor.  This 
is  the  frailty  and  uncertainty  of  the  lien,  as 
the  statutes  have  created  it."  And  in  Wool- 
folk  V.  Ingram,  63  Ala.  11,  it  was  said:    "We 


are  aware  that  in  some  of  our  sister  state* 
the  course  of  decision,  is,  that  the  death  of 
a  defendant  in  attachment,  operates  its  dis- 
solution. .  .  .  Whether  such  is  the  result, 
is  dependent  upon  the  statutes  regulating  the 
process.  In  this  state,  the  death  of  the  de- 
fendant, unless  attended  by  the  insolvency  of 
his  estate,  judicially  ascertained,  does  not 
affect  the  lien  on  personal  property,  or  the 
right  to  judgment  on  which  process  of  ex- 
ecution may  issue.  .  .  .  It  is  the  insol- 
vency which  takes  away  the  right  to  execu- 
tion, and  transmits  to  the  court  of  probate 
exclusive  jurisdiction  to  marshal  and  dis- 
tribute the  assets  of  the  decedent,  and  of  the 
debts,  and  claims  chargeable  on  the  assets." 
In  McKinney  v.  Benagh,  48  Ala.  368,  a  dis- 
tinction Avas  made  between  the  attachment 
lien  created  by  law  and  a  lien  created  by  con- 
tract but  enforced  by  attachment.  It  ap- 
peared therein  that  the  plaintiffs  had  made 
advances  to  assist  in  making  a  crop  and  by 
contract  were  given  a  lien  on  certain  personal 
property,  and  that  an  attachment  was  sued 
out  to  enforce  the  plaintiff's  lien  arising  un- 
der that  contract.  After  the  issuance  of  the 
attachment  the  debtor  died  and  the  suit  was 
revived  against  his  administrator.  The  es- 
tate was  insolvent  and  the  administrator 
claimed  that  the  death  of  the  debtor  dissolved 
the  attachment  and  destroyed  the  lien.  Hold- 
ing that  the  lien  remained  in  force,  the  court 
said :  "Where  the  lien  grows  out  of  contract, 
and  the  attachment  is  resorted  to  onlv  as  a 
means  to  enforce  the  lien,  and  does  not  create 
it.  The  lien  in  this  case  is  a  security  for  the 
payment  of  the  debt  contracted  for  advances 
to  make  the  crop.  It  is  a  lien  not  of  law, 
but  of  contract,  and  the  attachment  is  a 
mode  provided  by  law  to  enforce  it.  To  dis- 
solve the  lien  in  such  a  case  would  be  to 
violate  the  obligation  of  the  defendant's  con- 
tract.   This  is  not  permitted." 

The  courts  of  California  in  view  of  the 
various  statutory  provisions  found  in  the 
probate  an4  practice  acts  have  held  that  the 
death  of  a  defendant  before  judgment  de- 
stroys the  lien  of  an  attachment  in  the  case 
of  either  real  or  personal  property.  Myers 
V.  Mott,  29  Cal.  359,  89  Am.  Dec.  49;  Hensley 
V.  Morgan,  47  Cal.  622.  The  holding  is  put 
on  the  ground  that  a  judgment  cannot  be 
rendered  after  the  death  of  the  defendant 
'which  will  authorize  the  issuance  of  an  ex- 
ecution, and  an  attachment  being  enforceable 
only  by  execution  the  lien  must  necessarily 
fall.  It  was  said  in  Myers  v.  Mott,  supra: 
"No  property  may  be  taken  in  attachment 
that  is  not  liable  to  seizure  under  the  execu- 
tion when  issued;  and  the  only  way  in  which 
the  levying  of  attachment  upon  the  property 
operates  as  security  for  the  satiRfaction  of  the 
anticipated  judgment  is  by  its  capacity  to 
hold  the  property  to  await  the  execution  to  be 
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issued.   This  is  necessarily  implied  by  section 
one  hundred   and   thirty-two,   providing   for 
the  sale  of  the  attached   property,   and  no 
other  mode  than  a  sale  under  execution   is 
provided  by   the   statute,   for   enforcing  the 
attachment  lien   upon   property   held   under 
the  writ.    .    .    .    When  the  action  is  of  such 
a  character,  or  when  its  condition  has  become 
such,  by  reason  of  a  change  of  parties  or 
other  cause,   that  a  judgment  in   personam 
cannot  be  rendered  against  the  defendant,  an 
execution  in  the  usual  form,  commanding  the 
sheriff  to  satisfy  the  judgment  by  a  seizure 
and  sale  of  the  personal  and  real  property 
of  the  defendant,   is   not   authorized   to   be 
issued.     ...     It  necessarily  results  from 
these  statutory  provisions  and  legal  princi- 
ples, defining  the  character  and  purpose  of 
the  attachment  lien  and  the  mode  of  its  en- 
forcement,  that   whenever   the  case   is   such 
that  a  judgment  cannot  be  legally  rendered 
that  will  authorize  an  execution  against  the 
personal  and  real  property  of  the  defendant, 
the  attachment  lien  at  once  ceases.    There  is 
nothing  in  the  practice  act  that  countenances 
the  idea  that  the  attachment  is  of  the  nature 
of  a  common-law  distress  of  the  defendant's 
property,  to  be  held  until  he  pays  the  plain- 
tifT's  demand,  but  it  is  held  in  order  that  it 
may  be   subject    to   execution.      When    that 
purpose  is  impossible  of  accomplishment,  the 
right  to  hold  the  property  for  that  purpose 
ceases."     In   Ham  v.   Cummingham,  50   Cal. 
365,  it  was  held  that  the  death  of  a  defend- 
ant after  judgment  but  before  the  issuance 
of  an    execution    dissolved    the    attachment. 
The    court    said:      "The    judgment    against 
Sturgeon  for  the  recovery  of  money  was  ren- 
dered August  23,  1872,  and  he  departed  this 
life  on  the  second  day  of  September  following. 
No  execution   on   the   judgment   was   issued 
during  the  lifetime  of  Sturgeon,  and  imder 
the  two  hundred  and  fifteenth  section  of  the 
former   practice   act,    an    execution    upon    a 
judgment  of  this  character  could  not  be  is- 
sued after  his  death.    Inasmuch  as  by  reason 
of  his  death  no  execution  could  be  legally 
ii?sued  upon  the  judgment  rendered  against 
him,  the  attachment,  therefore,  issued  in  the 
action  became  inoperative.    This  was  held  in 
the  case  of  Myers  v.  Mott    ...    in  which 
we  said,  in  substance,  that  whenever  by  rea- 
son of  the  death  of  the  defendant  the  case 
became  such  that  an  execution  could  not  be 
legally  issued,  the  attachment  lien  must  of 
necessity  cease." 

It  has  been  held  in  LauisicMa  that  an 
attachment  lien  does  not  survive  the  death 
of  a  defendant  who  dies  within  the  state  and 
whose  administrator  is  appointed  therein. 
Collins  V.  Duffy,  7  La.  Ann.  30,  wherein  the 
court  said:  "Now,  .  .  .  our  codes  direct 
that  all  the  creditors  of  the  succession  shall 
be  ascertained  (art.  1126) ;  that  a  classifica- 


tion of  their  claims  shall  be  made  by  the 
court  after  public  notice,  and  between  the 
creditors  contradictorily  with  each  other 
(arts.  1167,  1168,  1169;  Code  of  Practice, 
arts.  088,  093)  ;  until  which  time  no  pay- 
ment of  ordinary  claims  shall  be  made.  The 
attachment  gives  no  privilege  upon  the  prop- 
erty attached,  and  in  case  of  the  death  of 
the  debtor  and  the  appointment  of  an  ad- 
ministrator in  this  state,  the  law  directs  it 
to  be  administered  as  we  have  stated.  .  .  . 
He  sells  and  reduces  it  to  money.  If  there 
is  enough  to  pay  all  the  creditors,  no  contest 
between  them  can  arise.  If  there  are  not 
funds  sufficient  to  pay  all,  the  estate  is  in- 
solvent; the  attachment 'gives  no  privilege. 
The  codes  direct  the  administrator  to  have 
a  classification  of  the  debts  made  by  the 
court,  and  judgment  of  distribution  among 
the  creditors  contradictorily  with  each  other. 
And  in  rendering  the  judgment,  the  law  does 
not  allow  the  attaching  creditor  a  preference 
merely  on  account  of  the  attachment,  but 
directs  an  equal  distribution  among  all  the 
creditors  who  have  no  preference  growing 
out  of  the  nature  of  their  debts." 

An  attachment  issued  under  the  provisions 
of  an  early  Maryland  act  (Act  1795,  c.  56) 
was  held  in  Pancoaat  v.  Washington,  5 
Cranch  C.  C.  507,  18  Fed.  Cas.  No.  10,706, 
not  to  survive  the  death  of  the  principal 
defendant  when  the  administrator  of  that  de- 
fendant moved  that  his  appearance  in  the 
action  should  be  noted  and  the  attachment 
dissolved. 

In  Masaachusetta  it  was  formerly  provided 
by  statute  (Act  of  1783,  c.  59,  §  2)  as  fol- 
lows: "When  any  goods  or  estate  a»e  at- 
tached upon  any  writ  or  process,  in  case  the 
cause  of  action  does  by  law  survive,  the  same 
shall  not  be  released  or  discharged  by  reason 
of  the  death  of  either  party,  but  be  held 
good  to  respond  the  judgment,  to  be  given  in 
the  suit,  in  the  same  manner  as  by  law  they 
would  have  been,  if  such  deceased  person,  had 
been  living;  provided  that  where  any  estate, 
so  attached,  shall,  by  the  executor  or  ad- 
ministrator of  the  same,  be  represented  as 
insolvent,  and  a  commission  of  insolvency 
shall  thereupon  issue:  In  all  such  cases, 
attachments,  made  as  aforesaid,  shall  have 
no  force  or  efficacy  after  the  death  of  the 
original  defendant  or  defendants  in  the  ac- 
tion." Rockwood  V.  Allen,  7  Mass.  254; 
Grosvenor  v.  Gold,  9  Mass.  209;  Patterson 
V.  Patten,  16  Mass.  473;  Bullard  v.  Same,  7 
Pick.  (Mass.)  239.  In  Bullard  v.  Same, 
supra,  it  was  said:  "The  intent  of  the  legis- 
lature in  tliis  provision,  and  in  all  other 
enactments  on  the  same  subject,  was  un- 
doubtedly to  secure  an  equal  distribution  of 
the  estate  and  effects  of  an  insolvent  intes- 
tate among  all  the  creditors.  By  the  expres- 
sion, 'where  any  estate  attached  as  aforesaid,' 
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they  intended  not  where  any  particular  piece 
of  land,  or  any  particular  chattel,  which  may 
be  attached,  but  where  the  estate  of  the  in- 
testate generally,  shall  be  represented  insol- 
vent, all  attachments  shall  be  vacated."  Sub- 
sequently, the  rule  was  changed  by  a  later 
statute  (Revised  Statutes,  chap.  90,  §  105), 
which  provided  that  all  attachments  should 
be  dissolved  by  the  death  of  the  debtor,  pro- 
vided that  administration  of  his  estate  should 
be  granted  in  the  state,  within  one  year  after 
his  decease,  or  that  application  for  such  ad- 
ministration should  be  made  within  the  said 
year  and  that  administration  should  be  after- 
wards granted  on  that  application.  Kings- 
bury V.  Baker,  17  Pick.  (Mass.)  429;  Par- 
sons y.  Merrill,  6  Mete.  (Mass.)  356;  Day  v. 
Lamb,  6  Gray  (Mass.)  523.  In  Kingsbury 
V.  Baker,  supra,  the  court  said:  "The  policy 
of  the  law  is  obvious.  On  the  death  of  the 
defendant,  the  priority  given  by  attachment 
to  one  creditor  shall  cease,  and  as  the  whole 
estate  is  then  to  be  settled,  the  property  shall 
go  to  the  administrator  for  that  purpose.  If 
the  property  is  sufficient  to  pay  all  his  debts, 
such  preference  is  unnecessary;  if  not  suffi- 
cient, it  would  be  inequitable."  In  Newbury- 
port  Sav.  Inst.  v.  Puffer,  201  Mass.  41,  87 
N.  E.  562,  the  provisions  of  the  statute  sub- 
stituted for  that  last  mentioned  were  stated 
as  follows:  "Pub.  Sts.  c.  161,  sec.  56,  re- 
enacted  in  R.  L.  c.  167,  sec.  112,  in  substance 
provides  that  where  real  estate  of  a  debtor 
has  been  attached,  and  he  dies  before  it  is 
seized  on  execution,  *the  attachment  shall  be 
dissolved,  if  administration  of  the  estate  of 
the  deceased  is  granted  in  this  common- 
wealtli  within  one  year  after  his  decease,  or 
if  application  therefor  is  made  within  said 
year,  and  administration  is  afterwards  grant- 
ed upon  such  application.'  The  design  of  this 
statute  is  to  prevent  interference  with  the 
orderly  settlement  of  estates  of  deceased  per- 
sons as  provided  by  the  statute,  and  to  bring 
all  the  property  of  a  decedent  into  the  control 
of  his  personal  representatives,  to  be  admin- 
istered by  them  and  to  secure  in  case  of  in- 
sojvency  an  equal  distribution  of  the  assets 
among  all  the  creditors  according  to  the  gen- 
eral policy  of  the  law  upon  that  subject." 
See  also  Dunbar  v.  Kelly,  189  Mass.  390,  75 
N.  E.  740;  Herthel  v.  McKim,  190  Mass.  522, 
77  N.  E.  605,  5  Ann.  Cas.  911.  In  the  re- 
ported case  it  appears  that  the  provisions  of 
the  statute  last  referred  to  are  still  in  force, 
except  in  so  far  as  they  are  affected  by  a 
recent  amendment  (St.  1913,  c.  305)  to  the 
effect  that  "no  attachment  of  property,  real 
or  personal,  shall  be  so  dissolved  upon  that 
part  of  the  property  which  the  debtor  had 
alienated  before  his  decease."  But  in  the  re- 
ported case  it  is  held  that  the  amendment 
did  not  apply  to  an  attachment  on  property 
of  a  defendant  dying  subsequent  to  the  date 


on  which  the  amendment  became  operative, 
when  both  the  attachment  and  the  convey- 
ance had  been  made  prior  thereto. 

In  the  Pennsylvania  decision  of  Reynolds 
V.  Nesbitt,  196  Pa.  St.  636,  46  Atl.  841,  79 
Am.  St.  Rep.  736,  it  was  held  that  the  death 
of  the  defendant  in  a  writ  of  foreign  attach- 
ment, before  final  judgment  against  him  was 
obtained,  absolutely  defeated  all  rights  of  the 
plaintiff  under  the  attachment.  The  reason 
for  the  holding  was  stated  as  follows:  "The 
advantage  which  the  plaintiff  gained  by  his 
attachment  was  not  of  such  a  character  that 
it  could  hold  a  preference  against  other  cred- 
itors, of  its  own  force.  The  primary  object 
being  to  compel  an  appearance,  and  that  ob- 
ject being  accomplished  by  the  mere  giving 
of  bail,  the  hold  upon  the  property  attached 
is  entirely  gone.  So  that  the  process,  in  and 
of  itself,  is  not  the  specific  seizure  or  appro- 
priation of  the  property  attached,  and  there 
being  no  other  claim  upon  the  property  at- 
tached to  give  a  special  preference  to  the 
attaching  creditor,  it  necessarily  follows  that 
upon  the  death  of  the  defendant  before  judg- 
ment, the  attaching  creditor  has  no  prefer- 
ence that  can  be  enforced  against  other  cred- 
itors, and  hence  in  case  of  such  death,  the 
attachment  is  dissolved."  Compare  Fitch  v. 
Ross,  4  Serg.  ^  R.  (Pa.)  557. 

The  Rhode  Island  statutes  providing  for 
the  continuance  of  an  action  against  a  de- 
ceased defendant's  personal  representative, 
construed  in  connection  with  the  statutory 
provisions  for  the  rendition  of  judgment  in 
such  a  case  and  the  issuance  of  process  there- 
on, was  held  in  Vaughn  v.  Sturtevant,  7  R. 
I.  372,  not  to  intend  that  all  the  incidents 
of  the  action  should  survive  with  it.  Ac- 
cordingly it  was  held  that  an  attachment 
lien  did  not  survive  the  defendant's  death. 
See  also  Dwver  v.  Benedict,  12  R.  I.  459. 
And  see  Smart  v.  Burgess,  35  R.  I.  149,  85 
Atl.  742,  wherein  it  was  held  that  an  adjudi- 
cation of  a  defendant's  insanity  and  the  ap- 
pointment of  a  guardian  did  not  dissolve  an 
attachment. 

In  the  South  Carolina  decision  of  Crocker 
V.  Radcliffe,  1  Tread.  Const.  83,  wherein  it 
appeared  that  a  copy  of  a  writ  of  foreign 
attachment  was  served  on  a  garnishee,  who 
returned  that  he  had  in  his  possession  certain 
effects  of  the  defendant,  the  absent  debtor, 
who  died  before  any  judgment  was  obtained 
against  him,  it  was  held  that  the  suit  was 
thereby  abated.  The  court  said:  "In  this 
case  the  writ  was  actually  served.  This,  I 
think,  created  a  partial  or  qualified  lien,  and 
bound  the  property  actually  attached  to  an- 
swer the  plaintiffs  pursuant  to  the  act.  But 
the  lien  so  created  cannot  be  regarded  in  the 
light  of  an  absolute  vested  right  to  the  spe- 
cific property.  The  property  attached  in 
such   case  may  be   considered   as   a  pledge. 
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liable  to  answer  the  demand  of  the  plaintiff, 
snb  modo,  subject  to  certain  conditions  and 
contingencies.  Viewing  the  remedy  provided 
by  the  act,  in  the  light  of  a  personal  action, 
and  the  attachment  of  property  as  a  method, 
by  which  the  appearance  of  the  party  is  to 
be  enforced,  it  would  be  incongruous  to  sup- 
pose, that  after  the  death  of  the  defendant, 
before  judgment,  the  property  would  be  lia- 
ble." But  in  Kincaid  v.  filake,  1  Bailey  L. 
20,  the  rule  was  laid  down  that  a  defendant's 
death  did  not  abate  an  attachment  where  it 
occurred  after  the  rule  to  plead  had  expired 
and  the  plaintiff  was  entitled  to  enter  inter- 
locutory judgment.  And  in  Kennedy  v. 
Raguet,  1  Bay  484,  which  decision  was  said 
in  Crocker  v.  Radcliffe,  1  Tread.  Const.  83, 
cited  above,  not  to  be  controverted  or  dis- 
approved thereby,  it  was  held  that  in  pro- 
ceedings against  garnishees  the  goods  in  their 
hands  were  liable  where  they  had  failed  to 
make  any  return  thereof  and  the  death  of 
the  defendant  debtor  had  occurred  subsequent 
io  the  time  within  which  the  return  could 
have  been  made. 

Tn  South  Dakota  in  Yankton  Sav.  Bank  v. 
Uutterson,  15  S.  D.  486,  90  X.  W.  144,  it 
was  held  that  since  the  statutory  provisions 
coveming  that  case  had  been  copied  from 
California  the  rule  laid  down  in  that  juris- 
diction, to  the  effect  that  the  death  of  a  de- 
fendant abated  attachment  proceedings  even 
after  judgment  if  no  execution  had  been  pre- 
viously issued,  must  be  followed.  It  appeared 
however  in  that  case  that  by  reason  of  a 
recent  amendment  a  defendant's  death  after 
judgment  did  not  affect  the  attachment  lien. 
Apparently,  however,  death  before  judgment 
would  continue  to  work  a  dissolution. 

The  Vermont  authorities  do  not  pass  di- 
rectly on  the  effect  of  a  defendant's  death 
before  judgment  on  an  attachment  lien.  In 
the  earlier  decision  of  Felker  v.  Emerson,  17 
Vt.  101,  it  was  said  obiter:  "If  the  defend- 
ant decease  before  judgment,  the  attachment 
ia  dissolved,  and  the  property  returns  to  the 
administrator.  If  the  attachment  is  pursued 
to  final  judgment,  the  lien  then  becomes  per- 
fected. Before  that,  it  was  imperfect."  But 
in  the  later  case  of  Miller  v.  Williams,  30 
Xt.  386,  the  court  cited  for  the  purpose  of 
reasoning  by  analogy  therefrom  a  statute  pro- 
viding that  unless  the  appointment  of  com- 
missioners, as  a  special  tribunal  for  the  trial 
of  all  claims  against  the  estate  of  a  deceased, 
was  made,  "an  action  commenced  against  the 
deceased  before  his  death  may  be  prosecuted 
to  linal  judgment,  and  a  claimant  having  a 
lien  on  the  real  or  personal  estate  of  the 
deceased,  by  attachment,  prior  to  his  death, 
may,  on  obtaining  judgment,  have  execution 
against  such  real  or  personal  estate."  (Com- 
piled Stats,  chap.  52,  sec.  55.)  It  would  ap- 
pear therefore  that  the  lien  was  deemed  to 


survive  only  in  case  there  was  an  omission 
to  have  the  commissioners  referred  to  ap- 
pointed. 

See  the  Missouri  and  New  Hampshire  au- 
thorities cited  in  the  following  subdivision 
of  this  note,  which  while  holding  generally 
that  the  attachment  lien  survives,  show  also 
that  it  may  abate  under  certain  conditions. 

Attachment  Not  Dissolved  by  Death. 

In  Arizona  it  has  been  held  that  if  the 
cause  of  action  survives  or  continues,  the 
death  of  the  defendant  does  not  effect  a  dis- 
solution of  an  attachment  lien  on  real  prop- 
erty. Wartman  v.  Pecka,  8  Ariz.  8,  68  Pac. 
534.  In  that  jurisdiction  no  execution  need 
be  levied  on  property  held«under  attachment, 
an  order  of  the  court  being  a  sufficient  war- 
rant to  the  sheriff  or  other  officer  to  sell. 
Therefore  in  the  case  cited  the  court  took 
the  view  that  an  attachment  proceeding  be- 
came an  integral  part  of  an  action,  and  that 
the  survival  act  (Rev.  Stat.  par.  726)  pro- 
viding that  an  action  shall  not  abate  by  the 
death  of  a  party  if  the  cause  of  action  sur- 
vives or  continues  applied,  and  embraced  the 
foreclosure  of  the  lien,  as  well  as  the  cause 
of  action.  The  court  said:  "The  attachment 
law  fixes  a  lien  upon  property,  and  points 
out  a  method  for  its  enforcement;  and  the 
abatement  law  quoted  must  be  construed  to 
make  the  remedy  available  notwithstanding 
the  death  of  the  defendant.  Before,  therefore, 
it  should  be  held  that  such  lien  is  destroyed 
by  the  death  of  the  defendant,  the  legislative 
intent  that  this  should  result  should  not  be 
inferred  from  a  failure  to  specifically  recog- 
nize the  continuance  of  such  lien  in  the  pro- 
bate laws,  but  it  should  appear  from  some 
positive  declaration  of  the  statute." 

It  has  been  held  in  Arkansas  that  the  levy 
of  an  attachment  on  real  property  consti- 
tutes a  specific  lien  which  is  not  cut  off  by 
the  death  of  the  defendant.  Frellson  v. 
Green,  19  Ark.  376.  In  that  case,  the  court 
in  holding  that  the  attachment  feature  of  a 
writ  had  been  wrongfully  quashed  on  the 
motion  of  a  defendant's  administrator,  said: 
"On  the  death  of  the  defendant  in  this  case, 
the  plaintiff  had  the  right,  under  our  stat- 
utes, to  revive  against  his  representative, 
and  proceed  to  judgment,  by  which  the  in- 
choate specific  lien  acquired  by  him  upon  the 
property  attached  in  the  lifetime  of  the  de- 
fendant would  have  been  perfected." 

The  supreme  court  of  Colorado  in  Catlin 
v.  Vandegrift,  68  Colo.  289,  144  Pac.  894. 
held  that  where  the  proceeds  of  attached 
property  sold  under  agreement  are  paid  into 
court,  and  the  defendant  having  died  pending 
the  suit,  the  action  is  continued  and  judg- 
ment taken  against  his  administrator,  special 
execution  against  the  proceeds  is  properly  is- 
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sued.  In  so  holding  the  court  overruled  a 
contention  that  the  judgment  should  be  filed, 
allowed  and  paid  out  of  the  estate  as  a  fourth 
claim  under  section  7209,  K.  S.  1908,  of  the 
Revised  Statutes  of  1908,  providing  as  fol- 
lows: "No  execution  shall  issue  upon  any 
judgment  against  a  decedent,  .  .  .  but 
such  judgment  shall  be  filed,  allowed  and 
paid  in  the  same  manner  as  other  fourth- 
class  claims  against  such  estate."  The  court 
said:  "The  attached  property  was  segre- 
gated from  the  estate  of  Hanthorne,  prior 
to  his  death,  and  never  came  into  the  hands 
of  the  administrator,  but  the  proceeds  there- 
from followed  the  suit  on  appeal  to  the  dis- 
trict court,  and  was  under  its  exclusive  ju- 
risdiction and  control.  These  proceeds  were 
no  part  of  the  eskite,  and  could  become  so 
only  upon  the  contingency  that  plaintiff 
failed  to  recover  judgment  and  sustain  his 
attachment.  This  contingency  never  hap- 
pened, and  it  was,  therefore,  entirely  proper 
for  the  district  court  to  direct  the  applica- 
tion of  the  money  to  the  partial  satisfaction 
of  plaintiff's  judgment." 

In  Connecticut  it  was  formerly  held  that 
an  attachment  lien  was  dissolved  by  the  de- 
fendant's death  pending  the  action.  Green  v. 
Barker,  14  Conn.  431.  See  also  Coit  v.  Sis- 
tare,  85  Conn.  673,  Ann.  Cas.  1913C  248,  84 
Atl.  119.  However,  that  rule  has  been  de- 
clared to  be  no  longer  good  law.  See  Craig 
V.  Wagner,  reported  in  full,  post,  this  volume, 
at  page  160,  wherein  the  court  said  that 
when  the  early  rule  was  laid  down  the  sur- 
vival statute  provided  that  where  a  defend- 
ant died  before  judgment  the  action  should 
not  abate  if  it  might  have  originally  been 
prosecuted  against  his  personal  representa- 
tive, and  that  since  an  action  commenced  by 
attachment  could  not  originally  have  been 
prosecuted  against  his  personal  representa- 
tive, the  attachment  lien  fell  with  the  action. 
By  a  later  statute  (Gen.  Stat.  1902,  §  1131, 
re-enacted,  with  additions  as  Public  Acts  of 
1903,  ch.  193)  it  was  provided  that  no  civil 
action  or  proceeding  should  abate  by  reason 
of  the  death  of  any  party  thereto,  but  might 
be  continued  by  or  against  the  personal  rep- 
resentative of  such  decedent.  By  reason  of 
that  provision  it  was  held  to  be  the  apparent 
intention  of  the  legislature  that  an  attach- 
ment should  also  be  continued  as  well  as  the 
action. 

The  supreme  court  of  Florida  in  Loubat 
V.  Kipp,  9  Fla.  60,  held  that  where  an  at- 
tachment was  levied  on  the  property  of  a 
debtor,  wlio  died  pending  the  suit,  and  the 
action  was  prosecuted  to  judgment  against 
his  administrator,  the  title  of  a  purchaser  of 
the  attached  property  sold  on  execution 
would  prevail  as  against  a  mortgagee  seeking 
to  foreclose  a  mortgage  executed  on  the  same 
property  subsequent  to  the  date  of  the  levy 
of  attachment. 


The  statutes  of  Illinois,  applicable  to  at- 
tachment as  construed  by  the  courts  of  that 
jurisdiction  establish  the  rule  that  an  attach- 
ment proceeding  does  not  abate  by  a  defend- 
ant's death.  Davis  v.  Shapleigh,  19  III.  386; 
Dow  V.  Blake,  148  111.  76,  35  X.  E.  761,  39 
Am.  St.  Rep.  156.  See  also  Sharpe  v.  Mor- 
gan, 144  111.  382,  33  N.  £.  22,  36  Am.  St. 
Rep.  432,  19  L.R.A.  90,  affirming  44  III.  App. 
346.  In  Davis  v.  Shapleigh,  supra,  the  court 
said:  "The  only  question  in  this  case  is, 
whether  the  eighth  section  of  our  abatement 
law  applies  to  proceedings  by  attachment. 
With  some  reluctance,  we  find  ourselves  con- 
strained by  the  seventh  and  thirty-fifth  sec- 
tions of  the  attachment  law,  to  hold  that  it 
does.  The  eighth  section  of  the  abatement 
law  provides  that  where  there  is  but  one 
defendant  in  an  action  which  might  be  prose- 
cuted against  heirs,  devisees,  executors  or 
administrators,  and  he  dies  before  final  judg- 
ment, the  action  shall  not  thereby  abate,  but 
his  death  may  be  suggested  on  the  record, 
and  his  proper  representatives  made  parties 
defendants  to  the  action.  .  .  .  The  seventh 
section  of  the  attachment  law,  after  speci- 
fying by  what  names  defendants  may  be  sued 
by  attachment,  proceeds:  *And  heirs,  execu- 
tors and  administrators  of  deceased  defend- 
ants shall  be  subject  to  the  provisions  of 
this  chapter  in  all  cases  in  which  it  may  be 
applicable  to  them.'  Now  this  shows  that  it 
was  the  intention  of  the  legislature  that  the 
decease  of  the  defendant  should  not  necessa- 
rily abate  the  proceedings,  for  it  provides 
that  their  representative  shall  be  subject  to 
the  provisions  of  the  law  whenever  it  is  ap- 
plicable to  them.  Without  stopping  to  ex- 
plain what  is  meant  by  the  term  'applicable 
to  them/  it  is  clear  that  it  was  the  purpose 
of  the  legislature  that  attachment  suits 
might,  in  some  cases  at  least,  be  continued 
against  them.  It  certainly  was  not  the  de- 
sign of  this  provision  to  give  an  original 
attachment  against  them,  otherwise  it  would 
have  used  the  word  debtor,  instead  of  *de- 
fendant.'  No  man  could  die  a  defendant 
unless  the  proceeding  was  pending  against 
him  at  the  time  of  his  death.  But  even  if  we 
could  get  over  this  seventh  section,  the  thirty- 
fifth  section  presents  an  insuperable  diffi- 
culty. It  is  this:  The  provisions  of  chap- 
ter one,  of  the  Revised  Statutes,  shall  be 
applicable  to  proceedings  in  attachment,  as 
to  other  cases.'  That  chapter  one  is  our 
abatement  law,  to  the  eighth  section  of  which 
we  have  already  referred.  It  is  but  begging 
the  question  to  say  that  none  of  the  provi- 
sions of  that  chapter  are  applicable  to  at- 
tachment proceedings.  The  legislature  has 
said  that  they  shall  be  applicable,  and  so 
we  are  bound  to  apply  them  in  some  way, 
and  with  such  application  make  it  work  as 
harmonious  as  we  can."  So  in  Dow  v.  Blake, 
148  111.  76,  35  N.  E.  761,  39  Am.  St.  Rep. 
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156,  it  was  said:  "It  was  held  in  Davis  v. 
Shapleigh,  19  111.  386,  that  an  attachment 
proceeding  does  not  abate  by  the  death  of  the 
defendant.  An  examination  of  that  case  will 
show  that  the  language  of  the  eighth  section 
of  the  abatement  law  and  of  the  seventh 
section  of  the  attachment  law,  as  those 
laws  then  existed,  authorized  the  .conclusion 
there  reached,  independently  of  the  thirty- 
fifth  section  of  the  then  existing  attachment 
law.  Said  eighth  section  of  the  Abatement 
Act  of  1845  is  substantially  the  same  as  the 
eleventh  section  of  the  present  abatement 
act»  and  said  seventh  section  of  the  attach- 
ment act  of  1845  is  substantially  the  same 
as  the  third  section  of  the  present  attach- 
ment act.  .  .  .  We  think  that  the  deci- 
sion in  the  Shapleigh  case  is  applicable  to 
the  language  of  the  statutes  as  they  now 
exist." 

In  lotoa  the  lien  of  an  attachment  levied 
on  either  real  or  personal  property  survives 
the  death  of  the  defendant.  Lord  v.  Allen, 
34  la.  281;  Tetzloflf  v.  May,  172  la.  617,  154 
X.  W.  905.  In  the  earlier  case  of  Lord  v. 
Allen,  supra,  this  position  was  taken  as  to 
personalty  and  the  court  therein  gave  as  its 
reason  for  so  holding  that  the  attachment 
created  a  specific  lien  which  was  not  dis- 
solved by  the  death  of  the  attachment  de- 
fendant, following  the  case  of  Hannahs  v. 
Felt,  15  la-  144.  In  Tetzloff  v.  May,  supra, 
the  court  took  the  same  view  as  to  realty, 
basing  its  holding  on  the  pertinent  statutory 
enactments.  Principal  among  these  are  a  sec- 
tion of  the  code  (§  3445)  providing  for  the 
continuance  of  an  action  against  a  deceased 
defendant's  legal  representatives;  a  section 
(§  3899)  to  the  effect  that  real  estate  may 
be  attached  and  the  levy  shall  be  a  lien 
thereon  from  the  time  of  an  entry  made; 
and  a  section  (§  4036)  providing  as  follows: 
"When  a  judgment  has  been  obtained  against 
a  decedent  in  his  lifetime,  the  plaintiff  may 
file  his  petition  in  the  ofiice  of  the  clerk  of 
the  court  where  the  judgment  is  rendered, 
against  the  executor,  the  heirs  and  devisees 
of  real  estate,  if  such  there  be,  setting  forth 
the  facts,  and  that  there  is  real  estate  of  the 
deceased,  describing  its  location  and  extent, 
and  praying  the  court  to  award  execution 
against  the  same."  Tlie  court  said:  "The 
attachment  created  a  lien  upon  the  real  es- 
tate, and  the  administrator,  upon  the  death 
of  defendant  in  the  main  action,  could  be 
substituted  as  defendant  and  the  case  pro- 
ceed to  judgment.  After  judgment  rendered, 
plaintiff  in  tlie  action  could  enforce  the  lien, 
under  the  provisions  of  nee.  4036  et  seq.  of 
the  code,  or  by  revivor  or  scire  facias  against 
the  widow  and  heirs.  Without  such  proceed- 
ing, no  execution  could  issue  against  one 
deceased;  but,  as  execution  could  be  author- 
ized either  under  sec.  4036   of  the  code  or 


by  revivor  or  scire  facias,  the  plaintiff  did 
not  lose  the  lien  created  by  the  attachment. 
There  is  no  provision  in  our  law,  as  there 
is  in  many  states,  to  the  effect  that  the  death 
of  an  attachment  defendant  shall  discharge 
the  attachment.  A  lien  is  therefore  created 
thereby  which  is  not  by  law  expressly  dis- 
solved on  the  defendant's  death." 

In  the  Kentucky  decision  of  Blake  v.  Dur- 
rell,  103  Ky.  600,  45  S.  W.  883,  20  Ky.  L. 
Rep.  270,  an  attachment  lien  was  held  not 
to  abate  by  the  defendant's  death.  In  that 
case  the  question  arose  between  an  attaching 
creditor  and  a  defendant's  widow.  It  ap- 
peared that  the  property  attached  during  the 
defendant's  life,  while  not  exempt  from  at- 
tachment, was  exempt  after  the  defendant's 
decease  from  sale  and  distribution  among 
general  creditors  under  section  1403  of  the 
Kentucky  statutes.  The  court  said  that  the 
exemption  under  section  1403  did  not  over- 
ride the  attachment  lien,  and  the  right  of  the 
widow  to  exemption  from  distribution  and 
sale  was  as  unavailing  against  an  attachment 
creditor  as  it  would  be  against  a  mortgagee. 
The  court  said  further:  "The  attachment 
lien  upon  the  husband's  property  can  no  more 
be  disturbed  by  his  death  than  it  could  be 
by  his  marriage  and  establishment  as  a  house- 
keeper had  he  been  single  at  the  date  of  the 
levy.  The  status  of  the  lienholder  cannot  be 
changed  by  the  death  of  the  debtor." 

The  rule  in  Maine  as  established  by  the 
holdings  in  that  jurisdiction  is  that  an  at- 
tachment is  not  dissolved  by  the  death  of  the 
defendant,  unless  his  estate  is  insolvent. 
Maxwell  v.  Pike,  2  Greenl.  8;  Hapgood  v. 
Fisher,  30  Me.  502;  Willard  v.  Whitney,  49 
Me.  235;  Ridlon  v.  Cressey,  65  Me.  128.  In 
Hapgood  V.  Fisher,  supra,  it  was  held  on 
the  authority  of  a  statute  (Rev.  Stat.  c.  114, 
§  83)  that  the  commission  of  insolvency 
must  issue  within  one  year  from  the  date  of 
a  defendant's  death  in  order  to  defeat  the 
attachment  lien.  However,  while  Ridlon  v. 
Cressey,  65  Me.  128,  supports  the  foregoing 
rule,  it  appears  therein  that  henceforth  un- 
der the  provisions  of  a  later  statute  (act  of 
1875,  c.  39)  the  fact  of  the  insolvency  of  a 
deceased  defendant's  estate  will  not  affect  an 
attachment  lien. 

Under  the  Michigan  statutes  relative  to 
attachment  it  was  held  in  Smith  v.  Jones, 
15  Mich.  281,  that  a  defendant's  death  pend- 
ing suit  did  not  work  a  dissolution.  In  that 
case  the  court  said:  "The  statutes  of  1846, 
c.  72,  §  16,  provide  that  all  actions  pending 
against  a  person  at  the  time  of  his  death, 
may,  if  the  cause  of  action  survives,  be  prose- 
cuted to  final  judgment,  and  if  judgment  is 
rendered  against  the  estate.  It  shall  be  cer- 
tified to  the  probate  court,  to  be  paid  as  other 
claims  duly  allowed  against  the  estate.  Other 
sections    provide    for   commissioners    in    the 
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probate  court  to  audit  and  allow  claims; 
and  section  fifty-nine,  before  amendment,  was 
as  follows:  *If  the  appointment  of  commis- 
sioners to  allow  claims  shall  in  any  case  be 
omitted,  no  person,  having  any  contingent  or 
other  lawful  claim  against  a  deceased  person, 
shall  thereby  be  prevented  from  prosecuting 
the  same  against  the  executor,  administrator, 
heirs,  devisees  or  legatees,  as  provided  by 
law,  and  in  such  case  a  claimant  having  a 
lien  upon  real  or  personal  estate  of  the  de- 
ceased, by  attachment  previous  to  his  death, 
may,  on  obtaining  judgment,  have  execution 
against  such  real  or  personal  estate/  This 
section  is  certainly  very  awkwardly  drawn; 
the  first  reading  might  leave  the  impression 
that  liens  by  attachment  were  only  preserved 
in  the  cases  where  the  appointment  of  com- 
missioners had  been  neglected,  so  that  the 
creditor  was  compelled  to  resort  to  suit.  But 
as  no  attachment  could  be  obtained  after  the 
party's  death,  to  give  the  section  this  con- 
struction would  nullify  this  portion  of  it,  as 
demands  already  in  suit  did  not  go  before 
the  commissioners  in  any  case,  unless  the 
plaintiff  saw  fit  to  withdraw  his  suit  for  the 
purpose.  We  think  it  the  evident  intent  of 
this  section  to  save  the  lien  by  attachment 
in  any  case  where  the  party  proceeded  in  his 
attachment  suit  to  judgment;  and  that  the 
words,  *in  such  case,'  here  employed,  refer  to 
the  case  of  the  party  prosecuting  his  demand 
to  judgment  against  the  executor,  etc.,  and 
not  to  the  case  of  failure  to  appoint  commis- 
sioners. .  .  The  legislature  of  1850 
.  .  .  amended  it  by  providing  that  if  no 
commissioners  were  appointed,  the  judge  of 
probate  should  perform  their  duties.  The 
remainder  of  the  section  then  provided  that 
*no  person,  having  any  contingent  or  other 
lawful  claim  against  a  deceased  person,  shall 
thereby  be  prevented  from  prosecuting  the 
same  against  the  executor,*  etc.,  *as  provided 
by  the  law,  and  in  such  case  a  claimant  hav- 
ing a  lien  upon  real  or  personal  estate  of 
the  deceased,  by  attachment  previous  to  his 
death,  may,  on  obtaining  judgment,  have 
execution  against  such  real  or  personal 
estate.*  Now  the  cases  provided  by  law,  in 
which  the  creditor  may  prosecute  his  demand 
to  judgment,  are  those  in  which  suit  was 
commenced  before  his  death;  and  in  these,  if 
lien  had  been  acquired  by  attachment,  the 
section  as  it  now  stands  clearly  saves  it." 
In  Van  Kleeck  v.  McCabe,  87  Mich.  599,  49 
N.  W.  872,  24  Am.  St.  Rep.  182,  wherein  it 
appeared  that  partnership  property  had  been 
attached  in  an  action  against  two  partners 
as  defendants,  it  was  held  that  the  death  of 
one  of  the  partners  did  not  affect  the  attach- 
ment lien.  The  court  said :  "A  creditor  who, 
by  his  diligence  in  instituting  proper  legal 
proceedings,  has  obtained  a  lien,  is  not  de- 
prived of  it  by  the  death  of  one  of  his  debtors, 


when  the  suit  is  revived  and  prosecuted  in 
the  manner  provided  by  law.  His  lien  i» 
continued,  and  upon  the  rendition  of  judg- 
ment the  property  attached  may  be  seized  and 
sold  under  an  execution.** 

In  Mississippi  it  is  provided  by  statute 
(Revised  Code  of  1880,  §  2466)  as  follows: 
"If  the  defendant  shall  die  after  service  of 
the  writ  of  attachment,  the  action  shall  not 
thereby  be  abated,  but  shall  be  carried  on  to 
judgment,  sale,  transfer,  and  final  determina- 
tion, as  if  the  defendant  were  still  alive  and 
such  death  had  not  occurred;  and  all  pro- 
ceedings and  conveyances  in  such  cases  are 
hereby  declared  to  be  as  valid  and  effectual 
in  law  as  if  had  and  made  in  the  lifetime  of 
the  defendant."  See  Lowenberg  v.  Tironi,  62 
Miss.  19.  In  Dyson  v.  Baker,  54  Miss.  24, 
it  appears  that  the  foregoing  statute  was 
formerly  section  1486  of  the  Code  of  1871. 
The  history  of  the  last  mentioned  section 
was  stated  in  Holman  v.  Fisher,  49  Miss.  472, 
as  follows:  "This  provision  was  incorporat- 
ed into  the  consolidated  act  of  June  7,  1822, 
compiled  from  prior  acts  of  1807,  1811,  1812 
and  1814,  Hut.  Code  808,  §  28,  and  was  em- 
braced in  the  revision  of  1857,  p.  382,  art. 
39  It  was  recognized  as  valid  law  in  Sher- 
wood V.  Houston,  41  Miss.  62." 

In  Mtssourt  an  attachment  lien  has  been 
held  to  survive  the  death  of  the  defendant  by 
reason  of  the  provisions  of  a  statute  (Revised 
Statutes,  §  440).  Kenrick  v  Huff,  71  Mo. 
570;  Abernathy  v  Moore,  83  Mo.  65.  Com- 
pare Swearingen  v.  Eberius,  7  Mo.  421,  38 
Am.  Dec.  463;  Harrison  v.  Renfro,  13  Mo. 
446.  In  Kenrick  v  Huff,  supra,  it  was  said: 
"The  statute  provides  that  if  the  defendant 
in  an  attachment  cause  die  after  the  levy 
of  the  writ,  the  suit  shall  not  be  dismissed, 
nor  the  lien  of  the  attachment  destroyed,  but 
the  executor,  or  administrator  shall  be  made 
a  party,  and  the  suit  shall  be  proceeded  on 
to  final  judgment  in  like  manner  as  if  the 
defendant  were  living."  Continuing,  with 
reference  to  a  judgment  rendered  against  an 
administrator  as  provided  for  in  said  section 
440,  the  court  added:  "No  execution,  how- 
ever, can  issue  on  such  judgment  requiring 
the  sale  of  any  property  or  effects  attached, 
but  the  same  must  be  certified  to  the  probate 
court  for  payment  under  the  administration 
law.  R.  S.  §•  443.  By  that  law  it  is  the 
duty  of  the  administrator  to  make  a  separate 
inventory,  appraisement  and  sale  bill  of  all 
per.sonal  property  bound  by  the  lien  of  an  at- 
tachment (R.  S.  §  121),  and  such  personal 
property,  when  needed  for  that  purpose,  is 
by  section  123,  notwithstanding  the  attach- 
ment, liable  for  funeral  expenses,  and  ex- 
penses of  last  sickness,  and  the  allowance 
made  to  the  widow.  Except  as  against  those 
preferred  claims,  the  lien  of  the  attachment 
continues,  and  if  there  be  other  property  to 
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satisfy  these  claims,  the  attached  property 
must  be  applied  by  the  administrator  to  the 
satisfaction  of  the  judgment  in  the  attach- 
ment." In  Shea  v.  Shea,  154  Mo.  599,  55  S. 
W.  869,  77  Am.  St.  Rep.  779,  wherein  it  ap- 
peared that  an  attachment  had  been  issued 
and  levied  on  the  real  property  of  an  absent 
defendant  who  died  before  service  was  com- 
pleted under  the  order  of  publication,  it  was 
held  that  the  proceeding  being  really  one  in 
itm,  judgment  could  properly  be  taken  and 
a  valid  sale  made  of  the  property.  No  refer- 
ence was  made  to  any  statute  as  authority 
for  the  holding. 

From  the  Netc  Hampshire  decisions  the 
rule  in  that  jurisdiction  appears  to  be  that 
the  death  of  a  defendant  pending  a  suit  does 
not  abate  an  attachment  lien  if  the  action 
survives  except  when  the  estate  is  insolvent 
and  a  judge  of  probate  decrees  that  the  estate 
shall  be  administered  in  the  insolvent  course. 
When  that  is  done  all  actions  against  the 
estate  are  to  be  discontinued  and  in  this  way 
the  attachment  is  defeated.  Clindenin  v. 
Allen,  4  N.  H.  386;  Edes  v.  Durkee,  8  N.  H. 
460.  See  also  Bowman  v.  Stark,  6  N.  H. 
459;  Waitt  v.  Thompson,  43  N.  H.  161,  80 
Am.  Dec.  136.  In  Clindenin  v.  Allen,  supra, 
the  court  held  as  stated  above  bv  reason  of 
the  provisions  of  the  statute  of  1822  which 
provided  that  when  an  estate  was  decreed  to 
be  administered  in  the  insolvent  course,  all 
actions  should  be  dismissed  and  no  further 
prosecuted.  The  court  in  Bowman  v.  Stark, 
Q  N.  H.  459,  cited  the  foregoing  decision  with 
approval.  Wh#tt  Edes  v.  Durkee,  8  N.  H.  460, 
came  before  th6  court  for  decision  it  was 
necessary  to  construe  in  connection  with  the 
statute  of  1822  a  subsequent  statute  (Laws 
1830,  c.  96,  §§  22,  24),  which  provided  that  in 
all  cases  where  a  party  died,  and  the  cause 
was  prosecuted  against  his  personal  repre- 
sentative the  attachment  should  remain  good. 
The  court  said:  "There  is  nothing  inconsist- 
ent in  the  two  statutes.  In  all  cases  where 
the  action  can  be  prosecuted,  the  attachment 
is  to  remain  good.  But  when  the  estate  is 
administered  in  the  insolvent  course,  the 
action  cannot  be  prosecuted.  The  circum- 
stance that  the  estate  is  administered  in  the 
insolvent  course  does  not  directly  dissolve 
the  attachment.  .  .  .  But  when  an  estate 
is  so  administered,  all  actions  are  to  be  dis- 
missed, and  in  this  way  any  attachments  that 
may  have  been  made  in  such  actions  are  dis- 
solved." In  Waitt  V.  Thompson,  43  N.  H.  161, 
80  Am.  Dec.  136,  it  appears  that  a  change 
was  made  by  the  revision  of  1842,  but  the 
court  stated  it  did  not  affect  the  law  as  it 
previously  existed.  In  that  case  it  was  said: 
"The  former  provision  (statute  of  1822)  ren- 
dered it  necessary  that  all  actions  pending 
against  insolvent  estates  should  be  discon- 
tinued; and  this  latter  provision  (statutes  of 


1829)  was  made  for  other  cases  where  the 
cause  of  action  survived,  and  where  the 
estate  was  not  administered  as  insolvent. 
In  the  revision  of  our  statutes  in  1842,  there 
was  no  change  made  or  intended  in  the  law  as 
it  existed  before,  except  that  it  is  declared 
that  the  attachment  shall  be  dissolved  where 
the  debtor's  estate  is  decreed  to  be  adminis- 
tered as  an  insolvent  estate,  but  not  other- 
wise, if  the  cause  of  action  by  law  survives. 
That  provision  evidently  applies  to  actions 
pending  at  the  decease  of  the  defendant,  but 
does  not  apply  to  cases  where  judgment  was 
rendered  before  the  decease.  And  the  pro- 
vision that  was  added,  and  which  did  not 
appear  in  the  former  statute  (that,  in  case 
of  the  death  and  insolvency  of  the  defend- 
ant during  the  pendency  of  the  suit,  the  at- 
tachment should  be  dissolved),  was  only 
making  the  statute  say  what  it  had  before 
been  held  to  mean."  In  Bowman  v.  Stark, 
6  N.  H.  459,  it  was  held  that  the  death  of  a 
debtor  after  judgment  did  not  dissolve  the 
attachment  though  the  estate  was  insolvent. 
See  also  Waitt  v.  Thompson,  43  N.  H.  161, 
80  Am.  Dec.  136. 

In  Neic  Jersey  the  rule  was  laid  in 
Smith  V.  Warden,  35  N.  J.  L.  346,  that  a  de- 
fendant's death  does  not  dissolve  an  at- 
tachment. The  court  said:  "The  proceed- 
ings in  attachment  do  not  abate,  and  the 
lien  created  thereby  is  not  lost  by  the  death 
of  the  defendant.  The  property  is  taken  to 
compel  his  appearance.  It  is  a  proceeding  in 
rem,  and  if  no  appearance  be  put  in,  will 
be  executed  without  any  recognition  of  the 
defendant.  .  .  .  Section  forty-eight  of 
our  attachment  law  enacts  'that  if  any 
defendant  shall  die  after  the  return  day  of 
the  writ  of  attachment,  the  said  action  shall 
not  be  thereby  abated  or  discontinued,  but 
the  same  shall  be  carried  on  to  judgment, 
sale,  transfer,  distribution,  and  final  deter- 
mination, as  if  such  death  had  not  inter- 
vened, and  the  defendant  had  been  alive.' 
This  section  is  conclusive  in  this  case." 

In  New  York  it  appears  that  the  courts 
have  not  distinctly  held  just  what  is  the 
cfTect  of  a  defendant's  death  on  an  attach- 
ment lien.  However,  in  the  recent  case  of 
Logan  V.  Greenwich  Trust  Co.  203  N.  Y.  611, 
96  N.  E.  1120,  affirming  144  App.  Div.  372, 
129  N.  Y.  S.  577,  it  was  held  that  a  valid 
attachment  having  been  granted  and  a  levy 
made  thereunder  on  the  property  of  a  non* 
resident  the  attachment  did  not  fall  by  reason 
of  the  death  of  the  defendant  before  service 
of  the  summons  or  the  commencement  of  the 
publication  thereof,  where  within  thirty  days 
after  the  granting  of  the  warrant  of  attach- 
ment, service  of  the  summons  by  publication 
under  an  order  was  commenced  against  his 
personal  representative.  But  in  Barron  v. 
South    Brooklyn   Saw   Mill   Co.   18   Abb.   N. 
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Cas.  352,  wherein  it  was  stated  that  the 
earlier  decisions  of  More  v.  Thayer,  10  Barb. 
268,  and  Thatcher  v.  Bancroft,  15  Abb.  Pr. 
243,  were  of  no  force  by  reason  of  having 
been  made  in  accordance  with  the  provisions 
of  earlier  statutes,  it  was  held  that  the 
lien  of  a  valid  attachment  levied  on  property 
of  a  nonresident  wtis  lost  by  the  death  of  the 
defendant  before  the  service  had  been  com- 
pleted by  publication  for  the  required  time. 

In  Ohio  in  Cochrane  v.  Loring,  17  Ohio 
409,  it  was  held  that  an  attachment  lien, 
where  the  proceeding  was  one  in  rem,  was  not 
affected  by  a  defendant's  death,  and  it  was 
further  stated  therein  that  to  remove  doubt  in 
respect  thereto  the  legislature  had  so  enacted. 
The  court  said :  "It  is  .  .  .  claimed  that 
the  death  of  Cochran,  before  the  rendition  of 
judgment,  put  an  end  to  the  proceedings,  and 
that  a  judgment  subsequently  rendered  is 
void;  .  .  .  inasmuch  as  this  attachment 
proceeding  is  a  proceeding  in  rem,  I  should 
be  unwilling  to  say  tliat  the  death  of  the 
debtor,  after  the  property  is  attached,  would 
prevent  that  court  from  proceeding  to  liqui- 
date the  claims  presented,  and  distribute  the 
avails  of  the  property  according  to  the  mean- 
ing and  intent  of  the  law  under  which  the 
proceedings  were  had.  To  put  this  matter 
beyond  controversy,  the  legislature,  in  sub- 
sequent attachment  laws,  have  expressly  pro- 
vided that  the  death  of  the  debtor  shall  not 
put  a  stop  to  the  proceedings." 

In  Oklahoma  it  has  been  held  that  the 
death  of  a  defendant  does  not  work  a  dissolu- 
tion of  an  attachment  and  it  is  provided  by 
statute  in  that  jurisdiction  (Code  Civil  Pro- 
cedure, §  238)  that  the  proceedings  shall  be 
continued  against  a  deceased  defendant's 
legal  representative.  Mosely  v.  Southern  Mfg. 
Co.  4  Okla.  492,  46  Pac.  508.  But  in  that 
case  the  court  said  that  even  if  the  repre- 
sentative was  not  made  a  party,  a  judgment 
taken  in  case  of  a  defendant's  death  was 
voidable  rather  than  void,  and  thus  an  attach- 
ment perfected  by  such  a  judgment  would 
stand  unless  in  a  proper  proceeding  brought 
for  that  purpose  the  judgment  was  set  aside. 

In  Oregon  in  Aiitchell  v.  Schoonover,  16 
Ore.  211,  17  Pac.  867,  8  Am.  St.  Rep.  282, 
it  was  held  that  after  a  valid  levy  of  attach- 
ment had  been  made  the  death  of  the  defend- 
ant in  the  action  did  not  dissolve  the 
attachment  lien.  See  also  Bunneman  v.  Wag- 
ner, 16  Ore.  433,  18  Pac.  841,  8  Am.  St.  Rep. 
306;  White  v.  Ladd,  34  Ore.  422,  66  Pac. 
615.  In  Mitchell  v.  Schoonover,  supra,  the 
court  said:  "There  is  no  provision  of  the 
code  which  declares  that  an  attachment  will 
be  dissolved  by  the  death  of  either  party.  If 
such  a  result  follows  death,  it  must  be 
gathered  inferentially  from  some  provision  of 
the  code,  because  it  is  nowhere  expressed ;  but 
it  will  be  most  convenient  to  see  first  what 


effect  the  death  ol  a  party  has  upon  a  pend> 
ing  action.  Section  38  of  Hill's  Code  de- 
clares: *No  action  shall  abate  by  the  death, 
.  .  .  of  a  party,  ...  if  the  cause  of 
action  survive  or  continue.  In  case  of  the 
death,  ...  of  a  party,  the  court  may,  at 
any  time  within  one  year  thereafter,  allow 
the  action  to  be  continued  by  or  against  his 
personal  representatives.  .  .  .*  And  by  sec- 
tion 144  it  is  provided  that  'the  plaintiff 
may  at  the  time  of  issuing  the  summons,  or 
any  time  afterwards,  have  tlie  property  of 
the  defendant  attached,  as  security  for  the 
satisfaction  of  any  judgment  that  may  be 
recovered.  .  .  .  From  the  date  of  the  at- 
tachment until  it  be  discharged  or  the  writ 
executed,  the  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  purchaser  in  good 
faith  for  a  valuable  consideration  of  the 
property,  real  and  personal,  attached.  .  .  / 
If  effect  be  gi^'en  to  all  of  these  provisions  of 
the  code,  the  attachment  is  not  dissolved  by 
death.  If  a  party  die,  the  adverse  party 
may  within  one  year  thereafter  cause  the 
action  to  be  continued  by  or  against  the  per- 
sonal representatives  of  such  deceased  party. 
And  the  effect  of  a  judgment  in  such  action 
is  to  subject  the  property  attached  to  its 
payment." 

From  the  more  recent  Tennessee  autliori- 
ties  it  appears  that  an  attachment  lien  sur- 
vives a  defendant's  death  pending  the  pro- 
ceedings. Boyd  V.  Roberts,  10  Heisk.  474. 
Lookout  Bank  v.  Susong,  90  Tenn.  690,  18 
S.  W.  389.  And  the  fact  that  a  debtor's 
estate  is  insolvent  does  not  affect  the  attach- 
ment. Thus  in  Lookout  Bank  v.  Susong, 
supra,  the  court  said:  "The  (attachment) 
liens,  having  been  fixed  in  the  life  time  of  the 
insolvent  debtor,  continue  after  his  death, 
and  give  complainants  the  right  to  priority  of 
satisfaction  over  general  creditors."  And  in 
Boyd  V.  Roberts,  10  Heisk.  474,  it  was  said: 
'The  statutes  of  distribution  of  insolvent 
estates  do  not  affect  the  liens  acquired  upon  a 
decedent's  property  previous  to  his  death,  by 
the  levy  of  an  attacliment."  But  in  Perkins 
V.  Norvell,  6  Humph.  161,  it  was  held  that 
where  a  lien  had  been  fixed  on  land  by  the 
levy  of  an  attachment  and  the  debtor  died 
before  a  valid  sale,  the  heirs  had  the  right 
to  demand  a  revivor  against  the  personal  rep- 
resentative and  exhaustion  of  personal  assets 
before  the  lien  could  be  enforced  by  a  sale  of 
the  land.  See  also  McKnight  v.  Hughes,  4 
Lea  522;  Green  v.  Shaver,  3  Humph.  139. 

In  the  Texas  decision  of  Rogers  v.  Bur- 
bridge,  5  Tex.  Civ.  App.  67,  24  S.  W.  300, 
wherein  it  was  held  that  an  attachment  lien 
was  not  lost  by  the  defendant's  death,  it 
appeared  that  a  nonresident  having  been  sued 
for  a  debt  was  severed  in  compliance  with  the 
Texas  statute  with  notice  of  the  suit,  and 
that  an  attachment  had  been  levied  on  certain 
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land  of  the  defendant  in  Texas.  The  defend- 
ant, who  had  not  appeared,  having  subse- 
quently died  pending  the  suit,  the  plaintiffs 
filed  an  amended  petition  alleging  that  there 
was  no  administrator,  that  the  parties  named 
therein  were  heirs,  and  praying  that  they 
should  be  made  parties,  that  the  debt  sued  for 
should  be  established  and  the  attachment 
lien  foreclosed.  The  court  said:  "Under  our 
statutes,  we  believe  there  can  be  bnt  little 
difficulty  in  concluding  that  the  attachment 
lien  is  not  lost  under  such  circumstances. 
Article  179  of  our  Revised  Statutes  provides: 
The  execution  of  the  writ  of  attachment  upon 
any  property  of  the  defendant  subject  there- 
to, unless  the  writ  should  be  quashed  or 
otherwise  vacated,  shall  create  a  lien  from 
the  date  of  such  levy  on  the  real  estate 
levied  on,'  etc.  Article  1248  provides,  that  a 
pending  suit  shall  not  abate  upon  the  death 
of  the  defendant,  and  for  making  his  legal 
representatives  parties.  Our  probate  laws 
recognize  the  validity  of  subsisting  liens,  and 
make  ample  provision  for  their  enforcement, 
subject  only  to  certain  preferred  claims;  and 
we  can  see  no  reason  why  a  specific  lien  of 
this  kind  should  be  lost  by  death  in  this 
state,  while  others  of  no  higher  dignity  are 
preserved.  .  .  .  Should  administration  be 
granted  upon  the  estate,  we  see  no  difficulty 
in  enforcing  this  lien  through  the  probate 
court,  in  the  same  manner  that  contract  liens 
would  be  required  to  be  enforced  under  the 
same  circumstances.  ...  If ,  however,  ap- 
pellants' lien  was  not  lost  by  the  death  of 
their  debtor  after  the  levy  of  the  attachment, 
we  see  no  reason  why,  under  the  allegations 
of  their  amended  petition,  they  should  not 
be  allowed  to  proceed  with  its  foreclosure  in 
the  present  suit  against  the  heirs,  without 
having  an  administrator  appointed."  But  in 
Graham  v.  Boynton,  35  Tex.  712,  wherein 
on  the  death  pending  the  action  of  a  member 
of  a  nonresident  firm  whose  individual  prop- 
erty had  been  attached  in  a  suit  against  the 
firm,  the  action  was  dismissed  as  to  him  and 
continued  not  against  his  personal  represent- 
ative but  against  the  surviving  member  of  the 
firm,  it  was  held  that  no  further  proceedings 
could  legally  be  taken  against  the  individual 
property  of  the  deceased  defendant. 

In  West  Virginia  in  White  v.  Heavner,  7 
W.  Va.  324,  the  court  said  as  to  the  effect  of 
the  death  of  a  defendant  whose  real  property 
had  been  attached  in  an  equity  proceeding 
against  him  as  a  nonresident:  "Tlie  death 
of  the  debtor,  after  the  attachment  was 
levied  on  the  real  property,  did  not  dissolve 
the  attachment  or  the  lien  thereof,  upon  the 
realty  attached." 

See  the  authorities  of  Alabama,  Maasa- 
ckus€ti8  and  Vermont  discussed  in  the  pre- 
vious subdivision  of  this  note  in  which  juris- 
dictions, while  it  is  held  generally  that  an 


attachment  lien  is  dissolved,  exceptions  are 
made  under  certain  circumstances  appearing 
in  the  cases  cited. 

Dissolution  of  Corporation. 

The  United  States  Supreme  Court  in  Selma 
First  National  Bank  v.  Colby,  21  Wall.  609, 
22  U.  S.  (L.  ed.)  687,  held  that  a  decree  of 
dissolution  of  a  national  bank  abated  an 
attachment  levied  after  insolvency  on  the 
bank's  property  in  a  suit  to  enforce  the  col- 
lection of  a  demand. 

In  Connecticut  it  has  been  held  that  since 
the  right  to  continue  a  suit  against  a  cor- 
poration is  lost  by  its  dissolution,  an  attach- 
ment of  the  corporate  property  is  likewise 
vacated  by  that  event.  Wilcox  v.  Continental 
L.  Ins.  Co.  56  Conn.  468,  16  Atl.  244.  And 
in  Morgan  v.  New  York  Nat.  Bldg.  etc.  Assoc. 
73  Conn.  151,  46  Atl.  877,  the  court  stated 
that  the  attachment  was  dissolved  by  the 
institution  of  proceedings  against  the  corpo- 
ration. The  court  said:  "By  the  Public  Acts 
of  1895,  p.  491,  chap.  96,  it  is  provided  that 
'the  commencement  of  proceedings  for  the 
appointment  of  a  receiver  of  a  corporation 
or  a  copartnership  shall  dissolve  all  attach- 
ments and  all  levies  of  executions,  not  com- 
pleted, made  within  sixty  days  next  preceding, 
on  the  property  of  such  corporation  or  copart- 
nership." 

In  Illinois  it  has  been  held  that  in  the 
case  of  either  a  foreign  or  a  domestic  cor- 
poration being  declared  insolvent  and  dis- 
solvent subsequent  to  the  levying  of  an  attach- 
ment, the  lien  of  the  attachment  is  not 
abated,  for  notwithstanding  the  decree  of 
dissolution  the  company  is  regarded  as  still 
existing  for  the  purpose  of  enforcing  the 
attachment  lien,  by  proceeding  to  judgment 
and  execution  in  the  usual  way.  Life  Assoc, 
of  America  v.  Fassett,  102  111.  315. 

The  supreme  court  of  Maine  held  in  Read 
V.  Frankfort  Bank,  23  Me.  318,  that  an  at- 
tachment against  the  defendant  bank  was 
lost  by  the  repeal  of  its  charter,  for  the  bank 
having  ceased  to  exist  except  that  the 
receivers  could  prosecute  any  suit  pending 
in  its  name,  there  was  no  party  against 
whom  the  plaintiff  could  take  judgment  or 
issue  execution  unless  it  was  in  a  court  of 
equity.  And  in  Bowker  v.  Hill,  60  Me.  172, 
it  was  held  that  an  attachment  against  the 
property  of  an  insurance  corporation  which 
was  dissolved  was  thereby  abated.  The  court 
said:  "By  the  act  of  1867,  c.  384,  §  2,  *ac- 
tions  pending  against  said  company,  when 
trustees  are  appointed  as  provided  in  said 
sections,  may  be  discontinued,  without  pay- 
ment of  costs,  or  continued,  tried,  and  judg- 
ment rendered  as  in  other  cases;  actions  may 
be  also  maintained  upon  claims  disallowed 
in   whole   or   part   by   the   trustees,   and   all 
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judgments  shall  be  satisfied  in  the  same 
manner  as  other  claims  against  the  company 
are  satisfied  bj  the  trustees.'  In  short,  ail 
claims,  whether  in  judgment  or  not,  are  to 
be  paid  ratably.  The  trustees  are  to  collect 
the  debts  and  dispose  of  the  assets  of  the 
corporation  and  then  make  ratable  division 
of  the  same.  The  effect  of  all  this  is  a  dis- 
solution of  existing  and  pending  attachments. 
.  .  .  The  attachment  of  the  plaintiff  hav- 
ing been  legally  dissolved  by  the  termination 
of  the  corporate  existence  of  the  insurance 
company,  the  plaintiff  thereby  lost  any  lien 
he  might  have  acquired  by  his  original  at- 
tachment." 

In  Masaachuaetta  it  has  been  held  that 
where  an  attachment  was  made  of  the  real 
and  personal  property  of  a  bank  before  an 
application  by  the  bank  commissioners  for 
an  injunction  to  restrain  the  bank  from  fur- 
ther proceeding  with  its  business,  the  sub- 
sequent appointment  of  the  petitioners  to 
take  possession  of  the  property  and  effects  of 
the  bank  did  not  dissolve  the  attachment. 
Hubbard  v.  Hamilton  Bank,  7  Mete.  340, 
wherein  the  court  said:  "It  seems  therefore 
quite  clear,  that  there  is  nothing  in  the 
nature  of  the  process  by  injunction  against 
the  Phoenix  Bank,  and  the  appointment  of 
receivers,  which  necessarily  dissolves  an  at- 
tachment of  the  assets  of  the  bank  previously 
made.  There  is  nothing  in  the  principle  of 
equal  distribution  among  all  creditors  pro 
rata,  which  has  -been  considered  powerful 
enough  to  set  aside  the  priority  already  ac- 
quired by  a  vigilant  creditor.  There  is  noth- 
ing in  our  statutes  declaring  such  previous 
attachments  to  be  dissolved  by  force  and 
effect  of  the  appointment  of  receivers.  The 
result  must  be,  therefore,  that  the  lien  ac- 
quired by  attachment  continues,  notwithstand- 
ing such  proceedings  under  the  Stat,  of  1838, 
c.  14,  to  be  available,  if  the  party  prevails  in 
his  action,  and  levies  his  execution  within 
the  time  prescribed  by  law.  The  attachment, 
as  such,  is  good  and  effectual;  and  the  prop- 
erty attached  must,  in  the  language  of  the 
revised  statutes,  'be  held  as  security  to  satis- 
fy such  judgment  as  the  plaintiff  may  re- 
cover.' " 

It  has  been  held  in  New  York  that  where 
there  was  a  failure  to  show  that  an  attach- 
ment had  been  levied  on  the  property  of  a 
corporation  prior  to  the  entry  of  judgment 
dissolving  it,  the  lien  could  not  be  main- 
tained. I?eople  v.  Mutual  Ben.  L.  Assoc.  86 
Hun  219,  33  N.  Y.  S.  191. 

The  Pennaylvania  authorities  are  in  accord 
in  holding  that  the  civil  death  of  a  corpora- 
tion before  judgment  dissolves  an  attachment 
against  it.  Frailey  v.  Central  F.  Ins.  Co.  9 
Phila.  219,  31  Leg.  Int.  356;  Farmers*,  etc. 
Bank  v.  Little,  8  Watts  &  S.  207,  42  Am. 
Dec.  293.    See  also  Hays  v.  Lycoming  F.  Ins. 


Co.  99  Pa.  St.  621.  But  in  Hays  v.  Lycoming 
F.  Ins.  Co.  supra,  it  was  held  that  where 
judgment  was  obtained  against  a  corporation, 
an  attachment  execution  issued  thereon 
against  a  debtor  of  the  corporation  as  gar- 
nishee and  served  before  dissolution  would 
not  be  set  aside. 
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Abatement  and  ReviTal  —  Death  of  De- 
fendant —  Effect  of  InioWenoy. 

Pub.  Acts  1903,  c.  193,  provides  that  no 
civil  action  shall  abate  by  the  death  of  any 
party,  but  may  be  continued  by  or  against 
the  administrator,  and  Gen.  St.  1902,  §  343, 
provides  that  no  suit  shall  be  brought,  except 
as  stated,  against  the  executor  of  an  insolvent 
estate  in  the  course  of  settlement,  and  that 
no  execution  shall  issue  on  any  judgment  ren- 
dered against  the  executor  before  the  estate 
was  represented  insolvent,  and.  if  judgment 
has  not  then  been  rendered,  the  suit  shall 
abate.  Held  that,  where  an  action  was 
brought  against  defendant  in  his  lifetime,  it 
might  be  continued  by  scire  facias  against 
his  executor  or  administrator,  though  the 
estate  is  represented  insolvent,  unless  the  ac- 
tion is  wholly  excepted  from  the  operation  of 
the  act. 

Snbftitntion   of   Perional   Representa- 
tiTe  —  Time. 

Where,  on  defendant's  death,  plaintiff 
moved  to  have  defendant's  executrix  made  a 
party  within  the  next  term  after  her  appoint- 
ment, when  objection  was  made  and  erroneous- 
ly sustained  that  plaintiff  could  not  proceed 
with  scire  facias  because  of  the  insolvency 
of  decedent's  estate,  the  delay  in  moving  for 
a  scire  facias  cannot  be  charged  to  plaintiff' 
so  as  to  preclude  him  from  continuing  the 
action  by  scire  facias  against  the  executrix. 

Same. 

The  time  within  which  plaintiff  is  required 
to  bring  in  defendant's  executrix  should  not 
run  from  defendant's  death,  but  from  the 
appointment  of  the  executrix. 

Attaoliment  —  Diiiolutlon  —  Death  of 
Defendant. 

Since,  under  the  statute,  plaintiff  may  con- 
tinue a  pending  action  against  defendant's  ex- 
ecutor, an  attachment  of  realty  sued  out  in 
the  action  was  not  dissolved  by  defendant's 
death,  but  would  be  continued  tliough  the 
estate  was  insolvent. 

[See  note  at  end  of  this  case.] 


Same. 

A  creditor  of  a  decedent  may  enforce  by 
foreclosure  or  execution  a  lien,  such  as  an  at- 
tachment lien,  acquired  during  decedent's 
lifetime  against  the  specific  property  to  which 
the  lien  had  attached  bef<)re  his  death;  the 
execution  being  limited  to  the  property  at- 
tached. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  New  Haven 
county:    Bennett,  Judge. 

Action  for  money  loaned.  Alvin  M.  Craig, 
plaintiff,  and  S.  Harrison  Wagner  et  al.,  de- 
fendants. From  judgment  rendered,  plaintiff 
appeals.    Revebsed. 

[101]  Action  for  money  loaned,  brought 
to  the  Superior  Court  in  New  Haven  County 
where  the  defendant's  executrix,  who  had 
been  cited  in  after  the  defendant's  death, 
moved  that  the  attachment  of  the  defendant's 
real  estate  be  dissolved,  that  the  action  be 
abated  and  the  cause  erased  from  the  docket, 
because  the  decedent's  estate  was  insolvent 
and  in  settlement  as  an  insolvent  estate  in 
the  Court  of  Probate,  and  no  judgment  had 
been  rendered  against  the  original  defendant 
during  his  lifetime;  the  court,  Bennett,  J., 
granted  the  motion  and  abated  the  suit,  and 
the  plaintiff  appealed. 

Lovia  M.  Bosenhluth  for  appellant, 
Harrisfm  Hewitt  And  Ward  Church  for  ap* 
pellees. 


Beach,  J. — ^The  proposition  that  an  action 
which  would  otherwise  survive,  may  be  abat- 
ed at  the  will  of  the  defendant's  executor  or 
administrator   by  eausing  his   estate  to  be 
settled  as  an  insolvent  estate,  has  never  been 
directly  determined  in  this  State,  although 
this  court  has  expressed  an  opinion  to  that 
effect  in  two  cases.     In  Tweedy  v.  Bennett, 
31    Conn.    276,    the    action    was    originally 
brought  against   the  defendant  as  executor 
de  son  tort  of  the  deceased  debtor,  and  a 
plea  of  plene  adtninistravit  was  overruled  be- 
cause the  executor  had  paid  claims  of  low^r 
statutory   rank  than   that  of   the  plaintiff. 
(See  Bennett  ▼.  Ives,  30  Conn.  329.)      The 
defendant,  at  the  next  term  of  the  Superior 
Court,   offered   an    additional    plea   alleging 
tiiat  since  the  last  continuance  he  had  rep- 
resented the  estate  insolvent  and  that  it  was 
then    in   settlement   as   an   insolvent  estate. 
This  court  held  that  the  plea  came  too  late, 
and  went  on  to  observe  that  when  an  estate 
is   insolvent    [102]    the   executor   will   make 
himself  personally  liable  unless  he  pay  the 
creditors  according  to  their  statutory  prior- 
ity, but  that  he  may  protect  himself  against 
such  liability  by  representing  the  estate  in- 
solvent.    Then,  as  the  court  says,  "all  suits 
Ann.  Gas.  1917A. — 11. 
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pending  abate,  and  on  judgments  rendered 
before  such  representation  of  insolvency  no 
execution  can  legally  be  issued." 

Although  this  language  is  literally  broad 
enough  to  include,  and  doubtless  was  intend- 
ed to  include,  suits  instituted  in  the  lifetime 
of  the  defendant,  it  was  manifestly  used,  as 
the  context  shows,  with  direct  reference  to 
suits  originally  brought  against  the  executor. 
Bassett  v.  McKenna,  62  Conn.  437,  was  a 
suit  to  set  aside  a  conveyance  by  the  deced- 
ent as  in  fraud  of  creditors,  and  upon  the 
issue  whether  the  property  was  needed  for  the 
paymejit  of '  debts,  the  validity  of  the  claim 
of  one  Catherine  Carroll,  which  had  been 
allowed  against  the  estate,  was  disputed  on 
the  ground  that  it  was  barred  by  the  statute 
of  limitations.  She  had  brought  suit  against 
the  decedent  in  his  lifetime,  and  it  was  held 
that  the  suit  arrested  the  operation  of  the 
statute,  so  that  the  claim  was  not  barred 
when  presented.  The  court  observed,  al- 
though the  question  was  not  directly  in  issue, 
that  the  suit  ''could  not  be  revived  against 
his  representative  [the  executor]  because  of 
the  insolvency." 

Even  if  these  observations  had  the  force 
of  direct  adjudications  upon  disputed  issues, 
their  authority  would  have  to  be  re-examined 
in  the  lig^t  of  the  present  statute  as  to  sur- 
vival of  actions.  Public  Acts  of  1903,  Chap. 
193,  p.  149.  When  Tweedy  ▼.  Bennett  (1863) 
and  Bassett  v.  McKenna  (1884)  were  decided, 
the  survival  statute  was  substantially  in  the 
form  which  it  retained  until  changed  in  the 
Revision  of  1902.  See  General  Statutes, 
1888,  §  1005;  Revision  of  1875,  p.  421;  Com- 
pilation of  1854,  p.  78.  These  and  earlier 
statutes  [103]  provided  that  in  case  of  the 
death  of  a  defendant  before  judgment  the 
action  should  not  abate  ''if  it  might  originally 
have  been  prosecuted  against  his  executor  or 
administrator;"  and  then  followed  the  pro- 
vision for  a  writ  of  scire  faoiaa,  substantially 
as  in  the  present  Act. 

At  the  common  law  the  death  of  a  sole 
defendant  before  judgment  would  have  abated 
such  an  action  absolutely,  and  the  plaintiff 
would  have  been  put  to  a  new  action  against 
the  executor;  and  the  decisions  above  referred 
to  evidently  construe  the  contemporaneous 
survival  statutes,  not  as  continuing  the  orig- 
inal action  against  the  executor,  but  as  per- 
mitting it  to  be  revived,  and  to  be  revived 
so  far  only  as  to  allow  it  to  serve  the  pur- 
poses of  the  new  action  which,  except  for 
the  statute,  would  have  to  be  brought,  if  it 
could  be  brought  at  all,  against  the  executor. 
On  the  other  hand,  §  1131  of  the  General 
Statutes  of  1902,  since  re-enacted,  with  ad- 
ditions, as  chapter  193  of  the  Public  Acts  of 
1903,  p.  149,  introduces  into  our  law  for  the 
first  time  a  declaration  of  general  policy  as 
to  the  survival  of  actions,  in  these  words: 
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No  civil  action  or  proceeding  shall  abate  by 
reason  of  the  death  of  any  party  thereto, 
but  may  be  continued  by  or  against  the  ex- 
ecutor or  administrator  of  such  decedent." 
This  statute  not  only  provides  that  the  action 
shall  not  abate,  but  it  declares  affirmatively 
that  the  action  may  be  continued  against  the 
executor;  and  it  is  also  important  to  observe 
that  the  Act  is  not  limited,  as  were  the 
former  Acts,  to  suits  which  might  originally 
have  been  brought  against  the  executor.  The 
scire  facias  provided  for  by  this  Act  must 
therefore  be  treated  as  a  mode  of  continuing 
the  original  action,  and  not  as  a  mode  of  sub- 
stituting a  new  action  in  its  place;  and  as 
the  statute  applies  to  all  actions  not  excepted 
from  its  provisions  by  §  3,  it  follows  that  the 
scire  facias  may  be  issued  notwithstanding 
[1041  that  by  reason  of  the  insolvency  of  the 
estate  the  action  could  not  originally  have 
been  brought  against  the  executor. 

There  is  nothing  in  §  343  of  the  General 
Statutes  of  1002  which  is  inconsistent  with 
these  conclusions.  That  section  provides  that 
no  suit  shall  be  brought,  with  certain  ex- 
ceptions, against  the  executor  of  an  insolvent 
estate  in  the  course  of  settlement;  that  no 
execution  shall  issue  on  any  judgment  against 
the  executor  rendered  before  the  estate  Was 
represented  insolvent;  and  that  if  judgment 
has  not  then  been  rendered  the  suit  shall 
abate,  and  the  plaintiff  may  exhibit  his  judg- 
ment or  his  claim  to  the  commissioners.  The 
provision  as  to  abatement  and  exemption 
from  execution  plainly  relates  to  the  principal 
subject  of  the  section,  namely,  suits  brought 
against  an  executor  or  administrator,  and 
the  whole  section  is  intended  to  protect  the 
executor  or  administrator  from  being  com- 
pelled, by  suits  brought  against  him,  to  pay 
claims  against  an  insolvent  estate  otherwise 
than  in  their  statutory  order  of  priority. 
But  as  to  an  action  brought  against  the 
defendant  in  his  lifetime,  we  hold  that  chap- 
ter 193  of  the  Public  Acts  of  1903  gives  the 
plaintiff  a  right  to  continue  it  by  scire  facias 
against  the  defendant's  executor  or  adminis- 
trator, notwithstanding  the  estate  is  repre- 
sented .  insolvent,  unless  the  suit  is  wholly 
excepted  from  the  operation  of  the  Act  by 
§  3  thereof. 

It  is  said  that  the  plaintiff  can  take  no 
benefit  of  the  Act  of  1903  because  he  at- 
tempted to  bring  the  executor  in  by  motion 
addressed  to  the  court,  instead  of  by  scire 
faciaSf  and  that  it  is  now  too  late  for  him 
to  proceed  by  scire  facias.  We  think  this 
objection  would  be  well  taken,  if  the  dalay 
were  properly  chargeable  to  the  plaintiff. 
Russell  V.  Hosmer,  8  Conn.  229,  235 ;  Johnson 
V.  New  York,  etc.  R.  Co.  56  Conn.  172,  173, 
14  Atl.  773.  [1051  In  those  cases  the  ques- 
tion was  as  to  the  time,  since  then  fixed  by 
statute,  within  which  the  plaintiff's  executor 


might  enter  to  prosecute,  and  the  rule  was: 
adopted  that  he  might  enter  at  the  next  term, 
after  the  death  of  the  plaintiff  as  a  matter  of 
right,  but  after  that  only  at  the  discretion 
of  the  court  upon  good  cause  shown.  Apply- 
ing the  same  general  rule  to  the  case  of  the 
death  of  a  defendant,  it  is  clear  that  the  time 
within  which  the  plaintiff  is  required  to  bring 
in  the  defendant's  executor  should  run,  not 
from  the  death,  but  from  the  appointment  of 
the  executor.  In  this  case  the  plaintiff 
brought  his  motion  to  have  the  defendant's 
executrix  made  a  party  within  the  next  term 
after  her  appointment,  and  was  met  by  the- 
objection  then  made,  and  subsequently  sus- 
tained by  the  court,  that  he  could  not  pro- 
ceed by  scire  facias  on  account  of  the  insol- 
vency of  the  estate.  He  is  not,  therefore, 
chargeable  with  the  subsequent  delay,  and 
he  is  still  entitled  to  the  writ  of  scire  facias^ 
As  the  case  must  be  remanded,  it  is  desira- 
ble that  we  should  also  determine  the  ques- 
tion whether  the  attachment  of  real  estate 
was  dissolved  by  the  death  of  the  defendant, 
either  alone  or  followed  by  the  insolvency  of 
his  estate.  Under  the  former  survival  stat- 
ute, the  attachment  was  immediately  diB- 
solved  by  the  death  of  a  sole  defendant  re- 
gardless of  the  solvency  or  insolvency  of  his 
estate.  In  Green  v.  Barker,  14  Conn.  431, 
435,  which  is  the  leading  case  upon  the  sub- 
ject, the  rule  is  stated  broadly,  that  "conven- 
tional liens,  such  as  mortgages,  pawns,  etc., 
are  not  affected,  by  the  death  of  the  debtor; 
but  all  liens  by  attachment  are  immediately 
dissolved.''  Since  then  the  question  has  not 
been  re-examined,  although  the  rule  ia  re- 
ferred to  as  existing  law  in  Morgan  t.  New 
York  Nat.  Bldg.  etc.  Assoc.  73  Conn.  161,  4G 
Atl.  877,  holding  that  the  unqualified  dis- 
solution of  a  corporation  puts  an  [106]  end 
to  all  suits  against  it  and  dissolves  all  at- 
tachments^  In  Coit  v.  Sistare,  85  Conn.  573, 
576,  84  Atl.  119,  the  question,  though  pre- 
sented by  the  record,  was  not  submitted  to 
the  court  for  decision.  In  1841,  when  Green 
V.  Barker,  14  Conn.  431,  was  decided,  the 
survival  statute  was  in  the  form  already  not- 
ed, and  provided  that  upon  tlie  death  of  the 
defendant  before  judgment  the  action  "shall 
not  abate,  if  it  might  originally  have  been 
prosecuted  against  his  executor  or  adminis- 
trator." Statutes  of  1838,  p.  49.  Then,  a^ 
now,  an  action  commenced  by  attachment 
could  not  originally  have  been  prosecuted 
against  an  executor;  nor  could  any  action  at 
all — except  for  debts  due  to  the  State,  or 
for  last  sickness  and  funeral  charges — ^be 
brought  against  the  executor  of  an  insolvent 
estate  depending  for  settlement.  Statutes  of 
1838,  p.  238.  So  long,  therefore,  as  the  sav- 
ing effect  of  the  survival  Act  applied  only 
to  actions  which  might  originally  have  been 
prosecuted  against  the  executor,  and  so  lon^ 
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as  the  proceeding  by  scire  facias  was  regard- 
ed in  effect  as  a  substitute  for  a  new  suit,  the 
attachment  was  necessarily  dissolved  by  the 
abatement  of  the  action  in  case  the  estate 
was  reprci^cnted  insolvent;  and  the  attach- 
ment might  well  be  held  to  be  immediately 
dissolved  by  the  death  of  a  sole  defendant, 
either  on  the  ground  that  no  suit  commenced 
by  attachment  could  originally  have  been 
prosecuted  against  the  executor,  or  on  the 
ground  suggested  in  Green  v.  Barker,  14 
Conn.  431,  that  if  the  estate  was  not  insol- 
vent the  lien  by  attachment  is  unnecessary, 
because  ample  security  is  provided  by  the 
executor's  bond.  But  since  the  present  sur- 
vival statute  gives  to  a  plaintiff  the  right, 
unqualified  by  any  limitations  so  far  as  it 
exists  at  all,  to  continue  his  pending  action 
against  the  executor  of  a  deceased  defendant, 
we  see  no  reason  why  the  lien  of  the  attach- 
ment should  not  also  be  continued,  in  ac- 
cordance with  [107]  the  apparent  intention 
of  the  legislature.  In  the  absence  of  statu- 
tory prohibition,  there  is  no  greater  objection 
to  the  continuance  of  the  lien  of  an  attach- 
ment after  the  defendant's  death  than  to  the 
continuance  of  the  lien  of  a  chattel  mort- 
^^e  or  of  a  mortgage  of  lands.  The  right 
to  continue  the  original  action  being  estab- 
lished, the  attachment  will  not  embarrass  or 
delay  the  settlement  of  the^.  estate  any  more 
than  any  other  lien.  Its  continuance,  espe- 
cially if  the  estate  turn  out  to  be  insolvent, 
is  in  harmony  with  the  rule  that  a  diligent 
creditor  is  entitled  to  the  fruits  of  his  ac- 
tivity. We  quite  agree  with  the  reasoning 
of  the  Massachusetts  court  in  Qrosvenor  v. 
Gold,  9  Mass.  209,  210,  an  opinion  delivered 
before  the  question  was  settled  by  statute  in 
that  State:  ''By  an  attachment,  a  plaintiff 
has  a  lien  upon  the  subject  of  it  proTisionally, 
that  is,  to  the  amount  of  the  judgment  he 
may  finally  recover;  and  in  so  much  the 
absolute  property  of  the  defendant  is  dimin- 
ished. ...  It  was  said  that  as  the  estate 
—meaning  all  the  estate  of  the  deceased  in- 
solvent— shall  be  proportionally  distributed, 
a  necessary  consequence  is,  that  all  attach- 
ments must  be  dissolved  by  his  death.  But 
to  me  it  seems  this  consequence  does  not 
follow;  because  the  'estate'  of  a  deceased 
person,  in  property  attached,  does  not  include 
anything  but  the  surplus^  above  what  is  suf- 
ficient to  satisfy  the  attaching  creditor.  Nor 
is  the  hardship  on  the  other  creditors  greater 
in  the  case  of  a  deceased  insolvent  tlian  in 
that  of  a  living  one.  It  only  renders  con- 
sistent, and  more  general,  the  principle  by 
which  the  vigilance  of  creditors  is  rewarded." 


The  continuance  of  the  attachment  is  also  in 
harmony  with  the  liberal  provisions  of-  the 
Practice  Act  with  reference  to  joinder  and 
substitution  of  parties,  and  to  the  effect  of 
a  change  of  parties  upon  previous  attach 
ment.  General  Statutes,  1902,  §§  617-625. 
In  commenting  on  the  effect  of  these  sections 
we  [108]  said,  in  Bowen  v.  National  L.  Assoc. 
63  Confi.  460,  476,  17  Atl.  1059:  "These 
provisions  have  radically  changed  the  old 
practice  with  reference  to  joinder,  admission 
and  dropping  of  the  parties  to  a  suit,  and 
the  changes  were  intentionally  and  deliberate- 
ly made." 

It  is  finally  objected,  on  the  authority  of 
Flynn  v.  Morgan,  65  Conn.  130,  10  Atl.  460, 
that  no  execution  can  be  levied  upon  land 
except  during  the  lifetime  of  the  defendant 
owner.  That  case  was  an  action  to  foreclose 
a  judgment  lien  founded  upon  a  judgment 
obtained  in  a  suit  originally  prosecuted 
against  the  executor;  and  it  was  properly 
held  that  as  execution  could  not  be  levied 
upon  the  estate  in  the  executor's  hands,  po 
also  a  judgment  lien  could  not  be  imposed 
upon  lands  owned  by  the  decedent.  But  the 
reason  of  that  case  does  not  affect  the  right 
of  a  creditor  of  a  decedent  to  enforce  by 
foreclosure  or  execution  a  lien  acquired  dur- 
ing the  debtor's  lifetime,  against  the  specific 
property  to  which  the  lien  had  already  at- 
tached before  the  debtor's  death.  In  this 
case,  if  judgment  goes  against  the  executrix, 
the  execution  when  issued  must  be  limited 
to  the  property  attached,  in  conformity  with 
the  rule  established  in  Ingraham  v.  Phillips, 
1   Day    (Conn.)    117. 

There  is  error,  the  judgment  Is  reversed 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law. 

In  this  opinion  the  other  judges  concurred. 


NOTE. 

Overruling  the  earlier  Connecticut  deci- 
sions, the  reported  case  holds  that  by  reason 
of  the  provisions  of  the  statute  now  in  force 
(General  Statutes  of  1902,  §  1131,  re-enacted 
with  additions  as  Public  Acts  of  1903,  c. 
193),  an  attachment  lien  is  not  dissolved  by 
the  death  of  a  defendant  pending  the  action. 
The  authorities  of  the  various  jurisdictions 
relative  to  the  dissolution  of  an  attachment 
by  the  death  of  the  defendant  are  discussed 
in  the  note  to  Hanscom  v.  Maiden,  etc.  Gas 
Light  Co.  reported  ante,  this  volume,  at 
page  145. 
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Constitutional  Law  —  Criterion  of  Va- 
lidity —  Aotnal  EfPeot  of  Statute. 

The  constitutionality  of  a  law  may  be  de- 
termined by  its  operative  effect,  though  on  its 
face  it  may  be  apparently  valid. 

Oil  —  Resnlation  of  Petrolevni  Prod- 
net*. 

The  state  has  full  power  to  enact  proper 
laws  for  the  inspection  of  oils,  gasoline, 
netroleum  ether,  and  like  substances;  and 
legislation  relating  to  such  inspection,  if 
otherwise  valid,  is  not  void  as  an  unlawful 
exercise  of  its  police  power. 

[See  note  at  end  of  this  case.] 

San&e. 

The  Ohio  inspection  act,  in  so  far  as  the 
same  affects  interstate  commerce,  contravenes 
clause  2,  section  10,  article  1  of  the  Federal 
Constitution  and  is  unconstitutional  and 
void  for  the  reason  Uiat  it  imposes  a  burden 
on  such  commerce,  by  way  of  fees,  largely  in 
excess  of  the  expenses  necessary  for  execut- 
ing the  inspection  law. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Court  of  Appeals,  Franklin 
county. 

Action  by  Castle,  plaintiff,  against  Mason, 
defendant.  Demurrer  to  plaintiff's  amended 
petition  sustained  by  Court  of  Appeals  on 
appeal  from  Court  of  Common  Pleas.  Plain- 
tiff brings  error.    Reyebsed. 

[296]  This  action  was  originally  begun  by 
the  plaintiff  in  error  in  the  court  of  common 
pleas  and  appealed  to  the  court  of  appeals 
of  Franklin  county.  In  [297]  the  latter 
court  the  defendant  below,  the  defendant  in 
error  here,  demurred  to  the  amended  petition 
for  the  reasons:  (1)  The  plaintiff  had  no 
legal  capacity  to  sue;  (2)  the  amended  peti- 
tion did  not  state  a  cause  of  action.  The 
court  of  appeals  sustained  the  demurrer  and 
dismissed  the  amended  petition.  F^om  that 
judgment  error  is  prosecuted  to  the  supreme 
court. 

The  amended  petition  states  that  Castle  is 
engaged  in  the  manufacture  and  sale  of  oils 
and  other  petroleum  products  at  Cleveland, 
Ohio,  under  the  name  of  the  Commercial  Oil 
Company,  states  in  detail  the  character  of 
property  and  equipment  used  in  a  long-estab- 
lished commercial  trade  involving  the  pur- 
chase and  sale  of  those  products;   that  he 


"hvLys  large  quantities  of  petroleum  oils, 
gasoline  and  naphtha  from  refineries  in  the 
state  of  Pennsylvania  and  elsewhere  and  has 
contracts  and  arrangements  for  such  supplies 
which  he  is  bound  to  consummate  and  can 
only  do  so  through  his  established  business 
without  great  loss."  It  further  alleges  that 
the  defendant,  as  state  inspector  of  oils,  and 
his  predecessors  in  ofiSee,  have  enforced  an 
act  passed  by  the  general  assembly  on  May 
0,  1908,  entitled,  "An  act  to  provide  for  the 
inspection  of  oils,  gasoline  and  naphtha," 
now  found  in  Sections  844-871  of  the  Gen- 
eral Code;  that  the  act  is  not  a  proper  exer- 
cise of  the  state's  police  power  for  the  reason 
that  danger  to  life  and  property,  through 
the  proper  use  of  those  products  as  now  man- 
ufactured, cannot  exist;  that  the  act  is  reve- 
nue producing  in  character,  and  that  the 
total  amount  of  fees  and  revenues  collected 
and  the  actual,  necessary  expense  [298]  dis- 
bursed under  the  provisions  of  the  law  from 
the  years  1907  to  1913,  both  inclusive,  are 
as  follows: 


Year. 

Receipts. 

Disbursements. 

Revenue 

1907.... 

.  .$33,066 

$18,615 

$14,451 

1908 

..  55,816 

21,706 

34,109 

1909.... 

..  88,037 

36,999 

51,038 

1910 

. .  99,523 

39,548 

59,975 

1911..^. 

.  .107,972 

40,835 

67,137 

1912.... 

..123,693 

42,676 

81,117 

1913 

. .  130,607 

42,558 

88,049 

Totals, 

.  .638,713 

242,837 

395,876 

It  is  further  alleged  that  the  present  in* 
spection  law,  adopted  in  1908,  ratably  in- 
creased the  general  fees  for  oil  inspection 
and  the  incidental  salaries  and  expenses  be- 
yond the  fees,  salaries  and  expenses  thereto- 
fore paid,  and  statements  from  the  reports 
of  the  inspectors  are  pleaded  tending  to  show 
that  the  department  regarded  the  operation 
of  the  law  as  a  revenue  producer,  and  that 
the  receipts  were  largely  in  excess  of  inspec- 
tion requirements.  The  pleading  further  al- 
leges that  the  law,  particularly  Section  850, 
General  Code,  and  the  imposition  of  the  tax 
thereunder,  violates  the  spirit  and  letter  of 
the  Fourteenth  Amendment  and  of  clause  2, 
Section  10,  Article  I  of  tiie  Federal  Consti- 
tution; that  it  violates  the  various  Aectiona 
of  the  Ohio  Bill  of  Rights,  and  particularly 
Sections  2  and  5  of  Article  XII  of  the  Con- 
stitution of  Ohio,  in  that  the  inspection  fees 
charged  are  excessive  and  were  intended  for 
revenue  purposes.  It  is  also  alleged  that, 
because  of  the  imposition  of  such  inspection 
fees  [299]  upon  him  as  dealer  ia  illuminat- 
ing oils,  he  is  unable  to  sell  these  products 
to  railroad  companies  and  paint  and  varniah 
makers  for  their  own  consumption  for  the 
reason   that   the   latter   may   import   these 
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products  from  other  states  without  the  pay- 
ment of  inspection  fees,  and  that  thereby  the 
plaintiff  is  denied  the  privileges  of  equal  pro- 
tection guaranteed  by  the  fourteenth  amend- 
ment of  the  federal  constitution;  that  the 
defendant  threatens  to  enforce  the  civil  and 
criminal  features  of  the  act  against  him 
unless  restrained  by  the  courts,  and  he  prays 
generally  for  relief  against  such  enforcement 
and  that  the  act  be  declared  unconstitutional 
and  void. 

O.  D,  Ch^xmherlin  and  Wilson  d  Reotor  for 
plaintiff  in  error. 

Timothy  B.  Hogan,  James  /.  Boulger  and 
Clarence  D.  Laylin  for  defendant  in  error. 

Jones,  J. — The  question  involved  here  is 
whether  the  provisions  of  the  oil-inspection 
law  contravene  either  the  federal  or  state 
constitutions.  The  provisions  of  that  act,  so 
far  as  they  may  be  germane  to  the  determi- 
nation of  this  question,  are  as  follows:  Sec- 
tion 860  of  the  General  Code  requires  each 
owner  of  oil  inspected  to  pay  certain  fees, 
graduated  according  to  the  amount  inspected, 
ranging  from  a  fee  of  fifty  cents  for  single 
packages  or  barrels  to  seven  cents  per  barrel 
of  fifty  gallons  in  lots  exceeding  fifty  barrels'. 

[300]  Section  853  requires  the  inspector  to 
pay  into  the  state  treasury  the  moneys  re- 
ceived after  payment  of  salaries  of  himself 
and  deputies  and  such  other  expenses  inci- 
dent to  the  conduct  of  his  office.  The  in- 
spector and  stenographer  are  paid  stated 
salaries  and  the  deputies  fees  of  three  cents 
for  each  barrel  inspected,  but  not  to  exceed 
$1,200  per  annum  for  each  deputy  in  any 
one  year. 

Sections  854  and  866  provide  that,  before 
being  offered  for  sale  to  customers  for  illu- 
minating purposes,  petroleum  oils  or  prod- 
ucts of  which  petroleum  is  a  constituent 
element  shall  be  inspected,  whether  manufac- 
tured in  this  state  or  not.  Likewise  gaso- 
line, petroleum-ether  and  like  substances  hav- 
ing a  lower  flash  test  than  illuminating  oils 
must  be  inspected  whether  manufactured 
within  or  without  the  state,  for  which  the 
same  fees  are  charged  as  for  the  inspection 
of  oils  and  which  are  likewise  paid  into  the 
state  treasury.  The  statutory  test  for  oils, 
gasoline,  etc.,  is  a  flashing  test  of  120  degrees 
Fahrenheit. 

Other  sections  of  the  act  provide  for  the 
Inspection  of  oils  shipped  in  tank  cars,  which 
may  be  inspected  either  at  the  refinery  where 
manufactured,  if  within  the  state,  or  at  the 
distributing  station  where  shipped,  at  the 
discretion  of  the  inspector.  Other  sections 
of  the  act  provide  penalties  for  violations  of 
its  provisions. 

Assuming  that  the  inspection  act  vio- 
lates  either   the   federal   or   state   constitu- 
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tions,  the  plaintiff,  under  the  allegations 
of  this  amended  petition,  would  be  enti- 
tled to  relief.  He  states  that  he  is  en- 
gaged at  Cleveland,  Ohio,  in  dealing  com- 
mercially [301]  in  petroleum  oil  and  its 
products,  and  buys  large  quantities  of  such 
oils,  gasoline  and  naphtha  from  the  refineries 
in  Pennsylvania  and  elsewhere,  and  that  the 
defendant  has  charged  arbitrarily  large  fees 
grossly  in  excess  of  the  expense  of  the  in- 
spection. The  plaintiff  is  seeking  relief 
against  the  defendant  as  a  ministerial  officer 
of  the  state,  whom  he  claims  is  acting  under 
an  unconstitutional  law  to  the  detriment  of 
his  business. 

That  a  complainant  may  have  relief  by 
injunction  in  such  a  case  against  an  officer 
of  the  state  has  been  repeatedly  decided. 
Louisiana  v.  Jumel,  107  U.  S.  711,  758,  2 
S.  Ct.  328,  27  U.  S.  (L.  ed.)  448;  In  re 
Tyler,  149  U.  S.  164,  13  S.  Ct.  785,  37  U.  S. 
(L.  ed.)  689;  Smyth  v.  Ames,  169  U.  S.  466, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819. 

It  is  contended  by  plaintiff  that  the  enact- 
ment of  the  oil-inspection  law  was  not  a  valid 
exercise  of  the  police  power,  and  that  it  con- 
travenes the  fourteenth  amendment  of  the 
federal  constitution.  That  state  legislatures 
may  enact  laws  of  inspection  or  regulation, 
in  relation  to  petroleum  oils  or  its  products, 
is  not  now  open  to  question.  So  long  as  con- 
gress has  not  invaded  the  field  of  regulation 
or  inspection  this  power  is  reserved  in  the 
state.  It  has  the  exclusive  right  to  deter- 
mine the  necessity,  policy  and  wisdom  of 
requiring  inspection  in  the  interest  of  public 
safety.  That  kerosene  oil,  as  now  manufac- 
tured, may  be  nonexplosive  is  not  vital.  The 
fact  that  such  may  or  can  be  manufactured 
or  sold  in  dangerous  forms  is  vital.  For  the 
same  reason  there  is  no  force  in  the  allega- 
tion of  the  amended  petition  that  it  is  not 
a  proper  exercise  of  the  police  power  for  the 
reason  that  danger  [302]  to  life  and  property 
from  the  proper  use  of  illuminating  oils, 
gasoline  and  naphtha  has  not  existed  for 
years.  The  legislature  had  a  right  to  con- 
sider the  fact  that  there  might  be  danger 
from  improper  use.  Substantially  similar 
reasons  were  plead  in  the  bill  filed  in  the 
case  of  Red  C  Oil  Mfg.  Co.  v.  Board  of  Agri- 
culture of  North  Carolina,  222  U.  S.  380, 
383,  32  S.  Ct.  152,  66  U.  S.  (L.  ed.)  240, 
but  the  law  was  upheld  there  as  a  proper 
exercise  of  the  police  power,  172  Fed.  695. 

The  amended  petition  discloses  that,  espe- 
cially in  the  later  reports  of  the  state  in- 
spector, the  fees  for  gasoline  inspected  were 
largely  in  excess  of  the  fees  collected  from 
the  inspection  of  oils;  that  without  the  gaso- 
line inspection  features,  in  such  an  event, 
there  would  be  no  appreciable  excess  of  reve- 
nue over  the  expense  of  operation,  in  the  in- 
spection of  petroleum  oil  products.     Counsel 
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for  the  inspector  therefore  intimate  that  the 
sections  of  the  law  relating  to  oils  and  gaso- 
line are  separate  and  distinct,  and  that 
therefore  the  oil-inspection  receipts  would 
substantially  equalize  the  expense  of  the  in- 
spection department,  and  thus  would  be  a 
valid  enactment. 

The  adoption  of  this  view,  of  course,  would 
nullify  that  part  of  the  act  relating  to  the 
inspection  of  gasoline,  petroleum-ether  and 
like  products  for  the  obvious  reason  that  the 
treasurer  would  thus  receive  about  $320,000 
for  gasoline  receipts  without  a  dollar's  out- 
lay for  expense,  which,  in  such  view,  would 
be  charged  entirely  to  oil  inspection. 

[303]  Til  is  view  of  the  law  cannot  be 
maintained.  While  the  legislative  history  re- 
lating to  inspection  does  not  show  that  orig- 
inally the  inspection  of  oils  was  provided 
for,  on  May  9,  1908,  the  general  assembly 
revised  its  entire  inspection  laws  on  the  sub- 
ject, providing  for  the  inspection  of  petro- 
leum and  gasoline  in  the  same  act.  No  sepa- 
ration of  those  products  was  made,  but  each 
was  made  subject  to  the  same  laws,  charged 
with  the  same  fees,  and  the  commingled  re- 
ceipts required  to  be  paid  into  the  state 
treasury.  It  is  impossible,  therefore,  to  re- 
gard the  act  as  a  separate  and  distinct  act 
and  severable,  and  the  inspection  features 
must  either  fall  or  stand  as  a  single  pro- 
nouncement of  legislative  intent. 

Tlic  allegations  of  the  amended  petition 
disclose  an  increasing  yearly  net  revenue  in 
the  operative  effect  of  the  inspection  law. 
A  law  may  be  within  the  pale  of  constitu- 
tional authority  when  originally  passed,  yet 
because  of  its  future  operations  it  may  di- 
rectlv  contravene  the  organic  law.  As  stated 
by  Mr.  Justice  Harlan,  in  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  319,  10  S.  Ct.  862,  34 
U.  S.  (L.  ed.)  455,  "There  may  be  no  pur- 
pose upon  the  part  of  a  legislature  to  violate 
the  provisions  of  that  instrument,  and  yet  a 
statute  enacted  by  it,  under  the  forms  of 
law,  may,  by  its  necessary  operation,  be  de- 
structive of  rights  granted  or  secured  by  the 
constitution.  In  such  cases,  the  courts  must 
sustain  the  supreme  law  of  the  land  by  de- 
claring the  statute  unconstitutional  and 
void."  To  the  same  effect  are  Brimmer  v. 
Rebman,  138  U.  S.  78,  11  S.  Ct.  213,  34 
U.  S.  (L.  ed.)  862,  and  Poindexter  v.  Green- 
how,  114  U.  S.  270,  5  S.  Ct.  903,  962,  29 
U.  S.   (L.  ed.)   185. 

[304]  Article  I,  Section  10,  clause  2,  of  the 
Federal  Constitution  provides:  "No  state 
shall,  without  the  consent  of  the  congress, 
lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws." 

As  heretofore  stated,  the  facts  admitted 
by  the  demurrer  are  that  the  receipts  from 
inspection  have  been  more  than  double  the 


necessary  disbursements  for  costs  and  ex- 
penses from  1907  to  the  present  year.  In 
that  time  the  excess  in  receipts  over  dis- 
bursements has  been  $395,876,  and  the  yearly 
net  revenues  are  continually  increasing. 
Though  not  a  part  of  the  record,  I  may  be 
permitted  to  add  that  the  report  of  the  state 
inspector  for  the  current  year  of  1914,  just 
filed,  shows  a  net  surplus  of  $99,444.08  under 
this  act.  Under  these  circumstances  the 
court  feels  warranted  in  holding  that  the  re- 
sultant operation  of  the  law  is  in  direct  and 
flagrant  conflict  with  the  federal  constitu- 
tion. We  are  not  unmindful  of  the  fact  that 
if  properly  exercised  the  legislative  purpose, 
in  laying  inspection  duties,  cannot  be  in- 
quired into,  and  that,  ordinarily,  the  amount 
of  the  inspection  fee  is  not  a  judicial  ques- 
tion; but  it  may  be  subject  to  judicial  at- 
tack if  the  inspection  charges  are  so  unrea- 
sonable and  disproportionate  to  the  service 
rendered  as  challenge  tlie  good  faith  of  the 
law,  or  where  it  is  made  clearly  to  appear 
that  they  are  obviously  and  largely  beyond 
what  is  needed  to  pay  for  the  cost  of  inspec- 
tion. Foote  V.  Stanley,  232  [305]  U.  S.  494, 
34  S.  Ct.  377,  68  U.  S.  (L.  ed.)  698;  New 
Mexico  V.  Denver,  etc.  R.  Co.  203  U.  S.  38, 
27  S.  Ct.  1,  51  U.  S.   (L.  ed.)   78. 

It  is  not  necessary  that  the  legislature  de- 
termine with  exact  nicety  the  amount  of  the 
inspection  charges  required  to  carry  its  pur- 
pose into  execution.  This  is  manifestly  im- 
possible owing  to  the  varying  fluctuations  of 
trade.  Mere  excess  in  net  surplus  revenues 
is  of  itself  no  warrant  in  disturbing  the  law, 
nor  would  we  feel  disposed  to  hold  that  a 
flagrant  excess  in  a  single  year  over  the 
expenses  would  invalidate  it.  \Miat  we  do 
hold  is,  that  under  the  facts  disclosed  hero, 
where  it  appears  that  the  fees  are  not  only 
excessive  but  are  being  continued,  yielding 
each  and  every  year  increasing  net  revenues, 
the  natural  operative  effect  of  the  inspection 
act  thus  shown  ia  in  direct  violation  of  Ar- 
ticle I,  Section  10,  of  the  United  States  Con- 
stitution, and  consequently  void.  Foote  v. 
Stanley,  supra. 

The  majority  members  of  the  court  of  ap- 
peals, in  sustaining  the  demurrer  to  the 
amended  petition,  relied  chiefly  upon  the  case 
of  Red  C  Oil  Mfg.  Co.  v.  Board  of  Agricul- 
ture of  North  Carolina,  supra.  In  that  case 
Chief  Justice  White  quoted  a  dictum  in  Pa- 
tapsco  Guano  Co.  v.  North  Carolina  Board 
of  Agriculture,  171  U.  S.  345,  364,  18  S.  Ct. 
862,  43  U.  S.  (L.  ed.)  191,  as  follows:  "If 
the  receipts  are  found  to  average  largely- 
more  than  enough  to  pay  the  expenses,  the 
presumption  would  be  that  the  legislature 
would  moderate  the  charge." 

Both  cases  are  easily  distinguishable  from 
the  present  one.  In  the  Red  C  Oil  Mfg.  Co. 
case  the   [306]   complaining  party  filed  bis 
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"bill  two  days  after  the  inspection  law  took 
effect,  and  while  the  bill  alleged  that  the 
tax  was  more  than  double  the  cost  of  inspec- 
tion, the  complaint  was  purely  speculative. 
The  defense  of  the  board  of  agriculture,  as 
disclosed  by  the  answer  in  that  case,  was 
that  the  complaint  was  premature  and  that 
one  year's  test  of  the  law  would  show  the 
exact  amount  of  receipts  and  cost  of  opera- 
tion. It  was  upon  these  features  of  the  case 
that  the  dictum  named  was  based. 

The  defendant  attempts  to  escape  the  ef- 
fect of  Foote  V.  Stanley,  supra,  by  the  claim 
that  the  Ohio  act  does  not  interfere  with 
interstate  commerce;  that  the  act  imposes  a 
charge  upon  oils,  etc.,  that  are  sold  in  this 
state  only,  and  that  after  products  have 
been  imported  into  Ohio  by  tank  cars  or 
otherwise  they  have  then  assumed  a  state  of 
rest  as  intrastate  commerce  and  may  be  taxed 
without  violation  of  the  federal  provision. 
This  is  too  narrow  a  construction  of  the 
facts  pleaded  and  of  the  scope  of  the  Ohio 
act.  The  act  is  not  in  terms  made  to  apply 
to  intrastate  products,  but  applies  generally 
to  any  and  all  oils,  gasoline,  etc.,  ''whether 
manufactured  in  this  state  or  not."  ITie 
language  employed  would  require  inspection 
of  products  shipped  into  the  state,  and  the 
features  of  the  inspection  would  necessarily, 
though  indirectly,  impose  a  burden  upon  in- 
terstate commerce.  The  amended  petition 
alleges  that  the  plaintiff,  though  a  dealer  in 
Cleveland,  Ohio,  buys  large  quantities  of 
those  products  in  Pennsylvania  and  elsewhere, 
and  has  contracts  and  arrangements  for  such 
supplies.  [307]  The  general  language  used 
in  the  Ohio  act  is  substantially  similar  to 
the  North  Carolina  act  in  the  Red  C  Oil 
Mfg.  Co.  case,  supra,  and  to  the  Maryland 
inspection  "law,  declared  void  in  Foote  v. 
Stanley,  supra.  That  inspection  laws  of  this 
character  impose  a  burden  on  commerce 
from  other  states,  see  Brimmer  v.  Rebman, 
supra. 

Neither  can  the  claim  be  sustained,  under 
the  allegations  of  the  amended  petition,  that 
the  products  inspected  under  the  act  could 
be  considered  as  having  been  incorporated 
^ith  the  general  mass  of  property  in  the 
state  and  thus  have  lost  their  distinctive 
character  as  imports,  and  so  become  products 
of  intrastate  commerce.  Tlie  fact  is  that 
Castle,  at  Cleveland,  Ohio,  was  dealing  di- 
rectly with  shipments  of  oil  from  Pennsyl- 
vania, and  the  products  he  received  as  such 
purchaser  must,  of  necessity,  have  been 
shipped  to  him  in  original  packages,  which 
were  required  to  be  inspected  before  sale. 
So  that  neither  the  amended  petition  nor  the 
inspection  act  can  be  susceptible  to  such  a 
construction  as  would  apply  its  provisions 
to  packages  which  had  become  intrastate. 
Mav  V.  New  Orleans,  178  U.  S.  496,  20  S.  Ct. 
976^  44  U.  8.  (L.  ed.)  1166. 


We  are,  therefore,  constrained  to  hold  that 
the  inspection  act  necessarily  operates  and 
imposes  a  burden  upon  commerce  from  otlier 
states,  and  that  in  so  far  as  the  same  affects 
such  commerce  it  violates  the  federal  con- 
stitution and  is  unconstitutional  and  void 
for  the  reason  that  it  imposes  a  burden  on 
such  commerce  largely  in  excess  of  the  ex- 
pense necessary  for  inspection. 

[308]  In  view  of  the  conclusions  which  we 
have  reached,  we  do  not  regard  it  necessary 
to  pass  upon  the  other  questions  presented. 

Judgment  of  the  court  of  appeals  reversed, 
and  cause  remanded  to  that  court  with  in- 
structions to  overrule  the  demurrer  to  the 
amended  petition,  and  for  further  proceed- 
ings according  to  law. 

Judgment  reversed,  and  cause  remanded. 

Nichols,  C.  J.,  Johnson,  Donahue,  Wana- 
maker,  Newman  and  Matthias,  JJ.,  concur. 


NOTE. 

Statntory  Regnlation  of  Sale  of  Petro- 
lenm  Prodncta, 

Introductory,   167. 
Validity  of  Statutes,  167. 
Construction  of  Statutes: 

In  General,  169. 

Inspectors  and  Their  Fees,  170. 
Actions    and    Prosecutions    under    Statutes, 

172. 

Introductory, 

This  note  purports  to  discuss  the  recent 
cases  involving  the  statutory  regulation  of 
the  sale  of  petroleum  products.  The  earlier 
cases  on  that  point  are  collated  in  the  notes 
to  Wadhams  Oil  Co.  v.  Tracy,  18  Ann.  Cas. 
779;  Crowley  v.  Ellsworth,  108  Am.  St.  Rep. 
351,  and  Hager  v.  Walker,  129  Am.  St.  Rep. 
270. 

Validity  of  Statutes, 

The  regulation  of  the  sale  of  petroleum 
products  is  within  the  police  power  of  the 
several  states.  State  v.  Bartles  Oil  Co. 
(Minn.)  166  N.  W.  1035;  State  v.  Pure  Oil 
Co.  (Minn.)  158  N.  W.  723.  And  see  the 
reported  case.  Thus  in  State  v.  Bartles  Oil 
Co.  supra,  it  was  held  that  a  statute  pro- 
viding for  the  inspection  of  gasoline  was 
valid.  The  court  said:  "This  section  pro- 
vides that  gasoline  shall  be  tested  as  to 
gravity,  and  branded  'Unsafe  for  illuminat- 
ing purposes;'  and  that  every  barrel  or  pack- 
age containing  gasoline  shall  be  branded  with 
the  word  ^Gasoline'  in  red  letters  and  the 
gravity  stenciled  thereon.  No  test  other 
than  for  gravity  is  provided.  The  objection 
is  that  this  test  has  no  legitimate  reference 
to  public  safety.     The  prevention  of  fraud 
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and  imposition  upon  the  purchasing  public 
in  the  sale  of  a  commodity  the  quality  of 
which  is  not  readily  ascertainable  by  the  gen- 
eral public  is  properly  enough  the  subject 
of  police  regulation.  .  .  .  We  do  not  con- 
ceive that  there  is  any  considerable  doubt  of 
the  propriety  of  legislation  imder  the  police 
power  having  as  its  object  the  prevention  of 
fraud  and  imposition  upon  the  purchasing 
public.  The  statute  requiring  inspection  as 
to  gravity  aa  a  condition  of  sale  within  the 
state  impairs  no  fundamental  or  constitu- 
tional right  of  the  vendor.  We  do  not  say 
that  the  legislature  may  not  with  propriety 
have  considered  that  there  was  an  element 
of  public  safety  to  be  guarded  by  the  stat- 
ute; but  conceding  that  this  is  not  so  the 
statute  is  easily  upheld  as  a  measure  in- 
tended to  prevent  imposition  upon  the  pur- 
chasing public." 

In  G.  T.  Wofford  Oil  Co.  v.  Burgin,  11 
Ala.  App.  477,  66  So.  931,  an  act  was  de- 
clared to  be  valid  which  did  not  create  any 
office  whatever,  but  merely  provided,  so  far 
as  its  inspecting  features  were  concerned,  for 
the  inspection  of  illuminants  to  be  used  in 
mines,  and  entailed  the  duty  of  making  the 
inspections  on  the  state  mine  inspector,  as  a 
part  of  his  regular  duties,  and  without  addi- 
tional compensation.  The  court  said:  "Tliis 
office  of  state  mine  inspector  .  .  .  was 
existing  and  had  existed  as  undoubtedly  valid 
and  wholesome  legislation  continuously  for  a 
period  of  nearly  twenty  years,  with  unques- 
tionably important  and  bona  fide  functions 
attached  to  it,  as  will  appear  from  a  mere 
reading  of  the  statutes  last  cited,  all  de- 
signed to  protect  the  health  and  lives  of 
miners,  when  the  act  now  in  question  was 
passed  dealing  with  the  subject  of  mine  illu- 
minants, a  matter  so  intimately  connected 
with  the  safety  of  miners  that,  as  must  be 
admitted,  it  cannot  be  ignored  in  our  legis- 
lation, if  that  protection  to  which  they  are 
justly  entitled  is  to  be  vouchsafed  by  the 
law.  The  act  here,  through  an  evidently 
wise  and  commendable  purpose  on  the  part 
of  the  legislature,  who,  no  doubt,  realized 
the  lack  of  co-ordination  in  the  several  local 
laws  on  the  subject  and  the  impossibility  of 
securing  by  such  means  any  co-operation  ade- 
quate to  the  end  in  view  between  the  state 
mine  inspector  and  the  several  county  mine 
oil  inspectors,  who  were  created  under  such 
local  acts,  and  who  were  consequently  inde- 
pendent of  him  and  independent  of  each 
other,  and  realizing,  too,  as  the  legislature, 
no  doubt,  did,  that  any  real  and  thorough 
inspection  of  a  mine  by  the  state  mine  in- 
spector must  involve  a  looking  into  the  mat- 
ter of  the  illuminants  used  therein,  if  he 
was  to  take  every  proper  and  necessary  pre- 
caution as  to  the  miners'  safety,  but  that,  if 
such   right  of  inspection  of  oils  were  con- 


ferred on  him,  and  left  also  in  the  several 
independent  county  mine  oil  inspectors,  there 
would  result  either  supererogation  or  a  con- 
flict of  authority  impairing  the  efficiency  of 
tiie  mine  inspection  law,  sought  to  remove 
these  conditions  by  repealing  the  local  acts, 
and  thereby  to  abolish  the  office  of  county 
mine  oil  inspector,  and  to  confer  by  other 
provisions  of  the  act  the  duty  of  inspecting 
and  testing  mine  iUuminants  on  an  existing 
officer  of  more  extensive  authority  (the  state 
mine  inspector),  and  which,  to  say  the  least, 
is,  we  think,  logically  appropriate  as  inci- 
dental to  the  other  functions  of  that  office 
and  highly  useful  in  meeting  the  real  legis- 
lative aim  for  which  such  office  was  created 
and  has  been  continued — the  protection  of 
the  lives  and  health  of  miners.  ...  It 
has  been  held  by  our  supreme  court — ^not 
having  in  mind,  however,  the  section  of  the 
constitution  now  under  review — that  the  con- 
ferring of  additional  duties  upon  an  existing 
officer  is  not  the  creation  of  an  office.  .  .  . 
The  integrity  of  this  proposition  cannot,  we 
think,  be  successfully  assailed,  even  when  ap- 
plied here.  If  true,  then  it  cannot  be  said 
that  the  act  attacked  either  'created'  or 
'continued'  any  'state  office'  for  the  inspec- 
tion or  measuring  of  merchandise;  hence  it 
does  not  fall  within  the  letter  of  the  consti- 
tutional inhibition.  Does  it  fall  within  the 
spirit  of  that  inhibition?    We  think  not." 

On  the  other  hand  in  State  v.  Cumiskey, 
97  Kan.  343,  155  Pac.  47,  it  was  held  that 
the  portion  of  an  oil  inspection  law  imposing 
a  fee  of  ten  cents  a  barrel  for  the  inspection 
of  petroleum  products,  operated  as  a  revenue 
measure,  and  not  as  an  inspection  law  for 
the  protection  of  the  people  of  the  state  and 
that  it  was  invalid.  The  court  said:  "The 
object  of  the  law  is  to  promote  the  safety 
of  persons  and  property  and  to  protect  the 
people  of  the  state  from  imposition  and 
fraud.  Authority  to  enact  the  law  is  de- 
rived from  the  police  power  of  the  state^ 
reserved  to  it  from  the  grant  of  powers  to  the 
federal  government.  As  an  incident  of  the 
police  power,  the  state  may  reimburse  itself 
for  the  cost  of  inspection  by  charging  the 
necessary  expense  upon  the  business  or  com- 
modity creating  the  necessity  for  inspection. 
When,  however,  adequate  remuneration  has 
been  secured,  the  police  power  is  exhausted. 
Of  course,  the  books  need  not  precisely  bal- 
ance. It  is  not  possible  to  determine  in  ad- 
vance exactly  what  sums  may  be  realized 
from  the  administration  of  an  inspection 
law,  and  there  is  no  objection  that  some  reve- 
nue above  the  cost  of  inspection  may  result. 
Such  revenue,  however,  must  be  purely  inci- 
dental to  the  practical  operation  of  the  law, 
and,  whenever  revenue  and  not  recompense 
becomes  the  palpable  and  unmistakable  ob- 
ject,   the   law    fails   as   an    inspection   law. 
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.    .    .    While  the  legislature  probably  would 
not  pass  an  inspection  act  without  providing 
for  the  collection  of  an  inspection  fee,  the 
action  of  the  legislature  of  1915  clearly  dem- 
onstrates that  the  present  law  would  be  con- 
tinued in  force  without  the  provision  for  an 
inspection  fee  of  ten  cents.    Consequently  no 
occasion  exists  for  declining  to  execute  any 
provision  of  the  law  except  the  one  held  to 
be  void  and  those  subsidiary  provisions  which 
depend  upon  it."     So  in  Kucker  v.  Sunlight 
Oil,  etc.  Co.  230  Pa.  St.  528,  79  Atl.   747, 
the  validity   of   certain   sections   of   an   act 
dealing  with  the  inspection  of  coal  and  pe- 
troleum oil  was  involved.    Section  1  forbade 
the  sale  "within  the  limits  of  the  common- 
wealth of  Pennsylvania"  of  any  oils  "the  fire 
test  of  which  shall  be  less  than  110  degrees 
Fahrenheit."     Section   2   provided   that   the 
test  "shall  be  determined  by  inspectors  ap- 
pointed under  the  provisions  of  this  act," 
and  stated  precisely  how  such  tests  should 
be  made.    Section  3  provided  for  the  appoint- 
ment of  inspectors,  confining  them  to  coun- 
ties "wherein  said    .    .    .    oils    .    .    .    are 
manufactured."     Section  4  provided  for  the 
term  of  office  of  the  inspectors  and  for  the 
appointment  of  deputies;  provided  that  they 
should  be  paid  out  of  fees,  and  fixed  the 
fees;    and    further   defined  the   powers   and 
duties  of  the  inspectors,  and  gave  them  the 
right  to  make  inspections  in  counties  where 
the   oils    were   not   manufactured,    and    the 
privilege  to  make  reinspections.     Section  5 
provided  for  violations  of  the  act  and  pun- 
ishments.   Section  6  provided  for  seizures  in 
certain  instances*     Section  7  infiicted  penal- 
ties on  inspectors  violating  the  act.    Section 
8  provided  how  packages  should  be  branded. 
Section   9   exempted   oils   manufactured   for 
export.     Holding   that   the   statute  was   in 
violation  of  the  constitution  of  the  state  the 
court  said:     "Section  27  of  article  3  of  the 
constitution  provides:     'No  state  ofiice  shall 
be  continued  or  created  for  the  inspection  or 
measuring  of  any  merchandise,  manufacture 
or  commodity,  but  any  county  or  municipality 
may  appoint  such  officers  when  authorized  by 
law.'    .    .    .    Should  we  view  the  act  in  the 
light  of  an  attempt  to  provide  for  county 
inspections  as  authorized  in  the  constitution, 
then  material  parts  of  it  infringe  the  prohi- 
bition against  local   and   special   laws  con- 
tained in  section  7,  art.  3,  of  that  instrument. 
After,  in  the  first  section,  defining  a  crucial 
test,  and  making  the  statute  apply  not  only 
to  the  counties  wherein  such  oils  are  manu- 
factured, but  to  all  places  where  they  are 
'sold  or  offered  for  sale'  throughout  the  com- 
monwealth,  and    in   the   second   section    ex- 
pressly  providing  that  such   test  'shall   be 
determined  by  inspectors  appointed  under  the 
provisions  of  this  act,'  the  third  section  con- 
fines the  appointment  of  the  Inspectors  to  a 


restricted  class  of  counties,  viz.,  those  'where- 
in said  oils  .  .  .  are  .  .  .  manufac- 
tured.' Then,  in  dealing  with  the  method  of 
making  the  appointments,  it  attempts  to 
differentiate  such  counties.  The  effect  of  this 
is  to  localize  the  legislation,  for  the  proposed 
classification  is  inelastic.  It  does  not  depend 
upon  population,  but  upon  purely  artificial 
conditions  to  bring  other  counties  within  its 
limits;  and  neither  it  nor  the  differentiation, 
or  subclassification,  is  founded  upon  any  real 
distinctions  in  the  subjects  classified.  More 
than  this,  since  the  benefits  of  the  legislation 
were  intended  for  every  county  in  the  state, 
there  is  no  apparent  reason  to  support  the 
classification.  Again,  if  we  regard  the  per- 
sons who  are  to  make  the  inspection  as  county 
officers,  the  application  of  the  act  to  the 
facts  in  this  case  contravene  section  6  of 
article  14  of  the  constitution,  which  pro- 
vides that  in  counties  containing  over  150,000 
inhabitants  such  officers  shall  be  paid  by 
salary,  and  not  by  fees.  However,  it  is  not 
necessary  to  discuss  these  points  for  we  are 
of  opinion  that  the  intention  was  not  to  au- 
thorize inspection  by  counties,  but  to  provide 
a  state  inspection  by  state  officers.  If  the  ^ 
constitution  permitted  such  inspection,  the 
inspectors  being  agents  of  the  state,  we  might 
consider  the  method  of  their  appointment  a 
matter  of  detail,  which  though  not  general 
and  uniform,  would  not  avoid  the  act.  .  .  . 
But  the  trouble  is  that  the  statute  is  right 
in  the  teeth  of  the  prohibition  against  state 
inspection  of  merchandise,  manufactures,  or 
commodities.  It  may  be  that  this  provision 
of  the  constitution  has  outlived  its  useful- 
ness, and  that  it  is  contrary  to  the  tendency 
of  the  times,  but  the  question  of  its  abandon- 
ment is  for  the  legislature  and  the  people,  and 
not  for  us.  We  must  construe  the  law  as 
we  find  it,  and  the  constitution  says  in  plain 
words  that  there  shall  be  no  such  state  in- 
spection as  provided  for  in  the  act  which  the 
plaintiff  depends  upon  to  support  the  relief 
granted  by  the  court  below." 

Construction  of  Statutes, 

In  General. 

In  State  v.  Bartles  Oil  Co.  (Minn.)  155  N. 
W.  1036,  a  statute  was  construed  as  impos- 
ing inspection  only  on  oil  products  coming 
into  the  state  and  sold  to  the  public.  The 
court  said:  "The  defendant  is  a  Minnesota 
corporation.  It  has  its  place  of  business  in 
St.  Paul.  It  has  storage  facilities  at  West 
St.  Paul  and  at  White  Bear.  It  has  no  other 
place  of  business.  Oil  products  are  shipped 
to  it  from  the  oil  producing  states  in  tank 
cars  and  are  stored  in  its  storage  tanks. 
They  are  not  'original  package'  shipments. 
•    •    .    They  are  on  the  defendant's  private 
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property.  leased  or  owned,  and  the  cars  are 
switched  there  and  unloaded.  The  railroads 
make  and  the  defendant  accepts  delivery 
there.  The  oil  and  gasoline  have  no  further 
definite  destination.  They  are  for  sale.  They 
are  incorporated  into  the  general  mass  of 
property  of  the  state.  Most  of  such  products 
are  sold  in  Minnesota.  Some  are  sold  in 
other  states.  When  shipped  out  of  the  state 
the  inspection  charges  are  rebated — not  be- 
cause the  products  shipped  are  the  sub- 
ject of  interstate  commerce,  but  because 
the  state  does  not  impose  its  inspection 
for  the  protection  of  the  public  of  another 
state.  The  oil  and  gasoline  are  mixed  by 
tlie  defendant  with  other  oil  and  gasoline  of 
like  quality  in  the  storage  tanks.  There  are 
no  reshipments  in  the  tank  cars.  Very  clear- 
ly it  is  the  purpose  of  the  statute  to  im- 
pose an  inspection  only  upon  oil  products 
coming  into  the  state  and  sold  to  the  public. 
The  inspection  is  imposed  for  the  protection 
of  those  to  whom  the  dealer  makes  .sales.  It 
is  not  for  his  protection  in  purchasing  from 
the  refineries."  See  to  the  same  effect  State 
V.  Pure  Oil  Co.  (Minn.)  158  N.  W.  723. 

In  Standard  Oil  Co.  v.  Castleman,  151  Ky. 
663,  152  S.  W.  784,  it  was  held  that  an  in- 
spector of  illuminating  oil  had  the  right  to 
inspect  only  such  oil  as  was  intended  for  sale 
and  consumption  in  his  own  county,  or  those 
counties  unprovided  with  inspectors,  and  not 
that  intended  for  sale  and  consumption  in 
other  counties  of  the  state  in  which  there 
were  oil  inspectors.  The  court  said:  "The 
manifest  purpose  of  the  act  is  to  protect  the 
consumers  of  oil.  Therefore  it  requires  its 
inspection  before  it  is  used  or  consumed,  and 
even  before  it  is  sold  to  merchants  or  in- 
dividual consumers.  In  no  less  than  seven 
places  in  the  statute  the  words  'used  or  con- 
sumed' are  employed.  Such  repeated  use 
of  these  words  is  significant  and  clearly  in- 
dicates a  legislative  intent  that  the  oil  shall 
be  inspected  before  it  is  consumed.  It  is 
evident  that  an  inspection  of  the  oil,  made 
in  the  manner  and  according  to  the  test  pre- 
scribed by  the  statute,  will  meet  its  require- 
ments, if  performed  in  the  counties  to  which 
the  oil  is  shipped  for  sale  and  distribution, 
before  its  sale  and  distribution  to  appellant's 
customers  therein,  whether  they  be  retail 
merchants  or  individual  consumers;  and  that 
it  is  there  to  be  inspected  seems  to  be  the 
legislative  intent,  else  why  does  the  act  pro- 
vide for  the  appointment  by  the  county  court 
of  an  oil  inspector  in  each  county?  It  is  ap- 
parent, too,  that  the  place  of  sale  of  the  oil 
for  consumption  would  be  the  bett«r  place 
for  its  inspection  than  some  other  and  more 
remote  point,  as  it  would  afford  fewer  op- 
portunities for  the  adulteration  of  the  oil 
before  its  sale  and  delivery  to  consumers, 
which  is  the  main  evil  the  statute  was  en- 
acted to  prevent.    In  other  words,  if  the  oil 


received  by  appellant  at  Louisville  for  ship- 
ment and  sale  in  counties  of  the  state  other 
than  Jefferson  should  all  be  inspected  in 
Louisville,  there  would  be  more  frequent  op- 
portunities for  its  adulteration  after  such  re- 
mote inspection,  either  there,  in  transit,  or 
following  its  arrival  in  the  counties  of  ita 
destination,  than  could  possibly  occur  after 
its  inspection  in  such  counties  and  before  ita 
sale  to  consumers  therein." 

In  Kentucky  Independent  Oil  Co.  v.  Thiel, 
168  Ky.  66,  181  S.  W.  982,  the  court  con- 
strued a  statute  providing  for  county  oil 
inspectors  as  intending  that  oil  liable  to  in- 
spection should  not  be  stored  in  the  same 
tanks  with  that  which  was  not.  The  court 
said:  "Here  the  oil  is  commingled  by  appel- 
lant, and  appellee  has  no  way  of  knowing- 
what  portions  of  same  are,  and  what  portions 
are  not,  subject  to  his  inspection,  unless  he 
will  remain  constantly  at  appellant's  tanka 
to  ascertain  whether  or  not  each  particular 
wagon  load  or  barrel  as  drawn  out  of  a  tank 
by  appellant  is  liable.  To  do  this  would  require- 
an  oil  inspector  for  each  plant  inBtead  of  one 
for  each  county,  as  provided  for  in  sectiona 
2202-2217,  inclusive,  of  the  statutes,  and  it 
must  have  been  contemplated  in  the  enact- 
ment of  said  sections  that  oil  liable  to  inspec- 
tion would  not  be  commingled  with  oil  not 
liable." 

In  Morrison  v.  Lee,  22  N.  D.  251,  133  N. 
W.  548,  38  L.R.A.(N.S.)  412,  it  was  held 
that  the  legislature  did  not  intend,  by  a  stat- 
ute regulating  the  sale  of  illuminating  oils, 
to  impose  on  a  person  who  had  sold  oil  m 
violation  of  the  statute  an  absolute  liability 
regardless  of  whether  the  violation  had,  in 
fact,  anything  directly  to  do  with  causing  an 
explosion.  The  court  said:  "It  seems  to  us- 
that  it  would  be  a  forced  construction  of  the 
statute  to  say  that  the  legislature  intended 
to  create  a  liability  for  an  explosion,  the 
direct  or  proximate  cause  of  which  was  plain- 
tiff's wilful,  reckless,  or  gross  negligence.  No> 
authority  has  been  called  to  our  attention 
permitting  a  recovery  under  a  like  statute 
where  the  plaintiff  thus  caused  the  injury. 
Yet,  if  respondent's  contention  be  sound  that 
the  legislature,  by  this  statute,  created  an 
absolute  liability,  it  would  logically  follow 
that,  in  an  action  to  recover  under  such 
statute,  a  plaintiff's  wilful  or  gross  negli- 
gence, which  alone  was  the  immediate  and 
efficient  cause  of  an  explosion,  would  be  no 
defense.  After  a  careful  consideration  of  the* 
matter,  we  are  forced  to  hold  that  contribu- 
tory negligence  on  plaintiff's  part  directly 
causing  the  explosion  bars  a  recovery." 

Inspectors  and  Thgib  Fees. 

What  is  a  reasonable  fee  for  the  inspection 
of  petroleum  products  must  depend  largely^ 
on   the   sound   discretion  of  the   legislature^ 
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haying  reference  to  all  the  circumstances  and 
necessities  of  the  case,  and  unless  it  is  mani- 
festly unreasonable,  in  view  of  the  purpose 
of  the  law,  the  oourt  will  not  adjudge  it  to 
be  a  tax.  State  v.  Bartles  Oil  Co.  (Minn.) 
155  N.  W.  1085;  State  v.  Pure  Oil  Co. 
(Minn.)  158  N.  W.  723.  In  State  v.  Bartlea 
Oil  Co.  supra,  it  was  held  that  whether  oil 
products  were  the  subject  of  interstate  com- 
merce or  a  part  of  the  common  property  of 
the  state,  the  inspection  charge  must  be  rea- 
sonable. The  court  said:  ''It  must  have 
reference  to  the  cost  of  service.  It  cannot 
be  a  revenue  measure  clothed  in  the  guise 
of  an  inspection  law  whether  it  relates  to  a 
subject  of  interstate  commerce  or  intrastate 
commerce.  Within  reasonable  limits  the 
amount  of  the  inspection  fee  is  for  the  legis- 
lature. .  .  .  The  amount  of  the  inspec- 
tion charge  is  primarily  with  the  legislature 
and  a  statute  will  not  be  held  unconstitution- 
al as  providing  for  an  excessive  charge  unless 
it  is  so  unreasonable  and  disproportionate 
to  the  service  rendered  as  to  attack  the  good 
fuith  of  the  law.  .  .  .  But  if  it  clearly 
appears  that  it  is  obviously  and  largely  be- 
yond what  is  necessary  to  pay  the  cost  of 
inspection  service  the  law  will  be  declared 
invalid.  While  we  are  impressed 

with  the  view  that  in  years  past  the  inspec- 
tion fees  have  been  higher  than  necessary  to 
meet  the  expenses  of  an  economical  inspec- 
tion, we  cannot  say,  under  the  rules  fixed  for 
our  guidance,  that  the  statute  is  invalid. 
The  increase  in  consumption  has  been  great 
and  it  was  perhaps  not  easy  to  foresee  the 
receipts  which  would  come  from  year  to  year. 
The  legislature  of  1915  made  a  good  faith  en- 
deavor by  a  reduction  of  thirty  per  cent  to 
bring  about  a  proper  relation  between  re- 
ceipts and  inspection  fees." 

In  State  v.  Cumiskey,  97  Kan.  343,  155 
Pac.  47,  it  was  held  that  the  portion  of  an 
oil  inspection  act  fixing  a  fee  of  ten  cents 
per  barrel,  as  an  inspection  fee,  was  grossly 
in  excess  of  the  amount  reasonably  neces- 
sary for  all  purposes  of  the  act.  The  court 
said:  'The  court  finds  as  a  fact  that  the 
fee  of  ten  cents  per  barrel  chargeable  for  the 
inspection  of  kerosene,  gasoline,  benzine,  and 
other  petroleum  products  under  section  8 
of  chapter  200  of  the  Laws  of  1913,  is  clearly 
and  grossly  in  excess  of  the  amount  reason- 
ably necessary  to  effectuate  the  lawful  pur- 
poses of  the  act ;  that  at  the  time  of  its  enact- 
ment, 'and  ever  since  that  time,  the  law  was, 
and  has  been,  depended  on  by  the  executive 
and  legislative  departments  of  the  state  gov- 
ernment as  a  revenue  measure  to  bring  to 
the  state  treasury  large  sums  of  money  in 
known  excess  of  the  cost  of  administering  the 
law  as* an  inspection  law;  that  the  legislature 
of  1915,  although  cognizant  of  the  facts  and 
although  of  the  opinion  that  three  cents  per 
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barrel  was  an  adequate  inspection  fee,  failed 
to  change  the  law;  and  that  the  fee  is 
charged  and  collected  for  revenue  purposes, 
and  not  merely  to  defray  the  cost  of  inspec- 
tion. The  conclusion  of  law  is  that  the  por- 
tion of  section  8,  fixing  the  fee  at  ten  cents 
per  barrel,  as  an  inspection  fee,  is  void;  that 
section  1  of  article  11  of  the  constitution, 
requiring  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  forbids  collection  of  Oie 
fee  as  a  property  tax;  and  that  no  other  pro- 
vision of  law  authorizes  collection  of  the 
fee." 

In  Standard  Oil  Co.  v.  Castleman,  151  Ky. 
663,  152  S.  W.  794,  it  was  held  that  an  oil 
inspector  of  a  county  was  empowered  to 
inspect,  and  receive  the  statutory  fees  for 
inspecting,  such  oils  only  as  a  corporation, 
engaged  in  the  business,  might  have  or  bring 
into  the  state  for  sale  and  consumption  in 
that  county,  or  in  counties  unprovided  with 
oil  inspectors.  The  court  said:  ''It  is  to  be 
remarked  that  no  question  as  to  oils  escaping 
inspection  is  here  involved;  nor  does  the  con- 
troversy seem  to  rest,  in  any  sense,  upon  the 
ground  that  appellant  objects  to  the  Jeffer- 
son county  oil  inspector's  getting  the  fees  it 
must  pay  for  the  inspection  of  its  oil  con- 
sumed in  this  state  outside  of  Jefferson  coun- 
ty, for  these  fees  must  be  paid  for  the  in- 
spection of  the  oil,  whether  to  appellee  or 
other  inspectors.  Appellant  insists,  however, 
that  it  should  only  be  required  to  pay  them 
to  the  inspector  or  inspectors,  legally  en- 
titled to  inspect  its  oil  brought  into  '^he  state 
for  consumption  in  counties  other  than  Jef- 
ferson, and  that  the  oil  inspector  of  Jefferson 
county,  unless  it  is  clearly  his  right  under 
the  statute,  should  not  be  permitted  to  prac- 
tically monopolize  the  work  of  inspecting  all 
its  oil  coming  into  the  state  for  consumption 
therein,  and  thereby  deprive  other  oil  inspec- 
tors in  the  various  counties  in  which  its  oil 
is  consumed  of  the  right  to  do  so  and  of  the 
fees  they  would  legally  be  entitled  to  receive 
therefor." 

In  Kentucky  Independent  Oil  Co.  v.  Thiel, 
168  Ky.  65,  181  S,  W.  982,  it  appeared  that 
a  corporation  conducted  a  business  of  buying 
and  selling  the  products  of  petroleum  used 
for  illuminating  purposes.  It  owned  and 
operated  in  the  city  of  Covington,  Ky.,  large 
storage  tanks  in  which  it  stored  oil  brought 
into  Kenton  countv  from  without  the  state. 
The  oil  w^as  commingled  in  the  tanks  and  dis- 
tributed therefrom  for  sale  and  consumption 
in  various  counties,  in  most  of  which  were  oil 
inspectors,  but  in  some  of  which  there  wore 
none.  Bv  the  conditions  under  which  the 
corporation  received  its  oil  into  tanks  where 
it  was  commingled,  there  was  no  feasible  or 
practicable  way  in  which  the  inspector  could 
inspect  the  portions  of  the  oil  which  it  was 
his  duty  and  right  to  inspect,  except  by  in- 
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Bpecting  it  all.  It  was  held  that  as  that 
condition  was  wholly  the  result  of  the  acts  of 
the  corporation,  and  beyond  the  control  of 
the  inspector,  he  had  the  right  and  it  was  his 
duty,  to  inspect  all  of  the  oil  and  collect  the 
statutory  fee  therefor.  The  court  said: 
"Such  injury  as  appellant  might  sustain  by 
reason  thereof  is  the  result  of  its  own  act. 
To  hold  otherwise  would  render  the  law,  if 
not  impossible  of  execution,  at  least  difficult 
and  uncertain;  while  to  so  hold  renders  the 
law  of  easy  and  certain  execution,  and  im- 
poses no  duty  upon  appellant  except  that  it 
shall  not  commingle,  but  shall  separate  its 
oil  liable,  from  that  which  is  not  liable,  to 
inspection." 

Actions  atid  Prosecutions  under  Statutes* 

In  Molin  v.  Wisconsin  Land,  etc.  Co.  177 
Mich.  524,  143  N.  W.  624,  48  L.R.A.(N.S.) 
876,  there  was  involved  a  statute  providing 
that  every  person  purchasing  gasoline,  ben- 
zine or  naphtha  for  use  or  sale  at  retail 
should  procure  and  keep  the  same  only  in  bar- 
rels, casks,  jugs,  packages  or  cans  having  the 
word  gasoline,  or  benzine,  or  naphtha,  lettered 
plainly  thereon  in  English.  The  following 
were  the  facts :  The  defendant  owned  a  small 
building  used  as  a  blacksmith  shop.  The 
plaintiff  with  others,  including  one  Larson, 
was  employed  by  one  Paulson  to  load  forest 
products  on  cars  in  the  vicinity  of  the  shop. 
The  defendant  permitted  Paulson's  men  to 
use  the  shop  for  warming  and  eating  dinner 
and  to  make  a  fire  in  a  stove  in  the  shop. 
The  defendant  kept  and  maintained  in  the 
shop,  in  a  can,  r.  quantity  of  gasoline,  or 
benzine,  or  naphtha.  Going  into  the  shop 
on  one  occasion,  the  plaintiff  and  Larson  pro- 
ceeded to  build  a  fire  in  the  stove,  in  doing 
which  Larson  poured  some  of  the  fluid  from 
the  can  into  the  stove.  There  was  an  ex- 
plosion, and  the  plaintiff  was  injured.  It 
was  averred  that  while  the  plaintiff  was  in 
the  exercise  of  due  care,  Larson,  as  the  re- 
sult of  the  negligence  of  the  defendant,  pro- 
cured the  can  and  poured  some  of  the  fluid  in 
the  stove,  "the  said  plaintiff  not  then  and 
there  knowing  the  contents  of  the  said  can 
to  be  gasoline"  (or  naphtha,  or  benzine)  but 
supposing  it  to  be  kerosene  oil.  Holding  that 
there  could  be  no  recovery  by  the  plaintiff  the 
court  said:  "Assuming  that  defendant  vio- 
lated the  statute,  and  that  keeping  the  gaso- 
line (or  benzine,  or  naphtha)  as  it  was  kept 
was  negligence  per  se,  was  plaintiff  a  person 
having  the  right  to  insist  that  the  statute 
duty  be  performed — to  insist  that  defendant 
owed  him  any  duty?  In  argument  appel- 
lant seems  to  make  the  answer  to  this  ques- 
tion depend  somewhat  upon  what  Larson  did. 
Larson,  it  is  averred,  found  the  can  and 
poured  some  of  its  contents  into  the  stove; 


plaintiff  supposing  that  what  the  can  con- 
tained was  kerosene  oil.  The  enterprise  of 
building  a  fire  was  a  joint  one,  undertaken 
for  the  benefit  of  both  Larson  and  the  plain- 
tiff, and  involved,  on  the  part  of  both,  the 
use  of  defendant's  oil.  It  is  not  a  case  where 
the  can  and  its  contents  came  rightfully  into 
the  hands  of  Larson  for  use.  Both  were  on 
the  premises  of  defendant  by  permission. 
Neither  had  been  invited  to  use  them,  and 
neither  of  them  had  any  business  to  transact 
with  defendant  there.  The  relation  of  each 
to  the  premises  and  to  defendant  was  that 
of  a  licensee.  Did  defendant  owe  them  the 
duty  to  see  that  his  gasoline  (or  benzine,  or 
naphtha)  was  kept  in  a  red  can?  We  think 
the  answer  must  be  'no'  unless  in  giving 
permission  to  build  a  fire  defendant  ought  to 
have  considered  that  the  men  were  likely  to 
use  his  kerosene  oil  for  that  purpose  and 
might  suppose  the  can  in  question  contained 
kerosene  oil.  The  plaintiff  hafl  not  averred 
a  custom  or  practice  in  the  locality  or  gen- 
erally of  starting  fires  in  stoves  with  oil,  by 
reason  of  which  defendant  ought  reasonably 
to  have  anticipated  that  his  licensees  would 
search  for  his  oil  and  use  it  to  start  a  fire. 
We  know  of  no  general  custom  or  practice 
to  make  such  use  of  kerosene  oil." 
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Duress  —  \yiiat  Constitntes  —  Threat 
of  Abandonment  by  Spouse. 

While  a  threat  by  a  husband  to  abandon 
his  wife  imless  she  signs  a  note  may  in  some 
Instances  amount  to  duress  which  will  relieve 
her  of  liability  on  the  note  to  a  holder  with 
notice,  yet,  where  the  circumstances  show 
that  the  wife  had  no  reasonable  apprehension 
of  the  threat  being  carried  into  execution,  the 
bare  making  of  it  will  not  be  such  duress  as 
to   render  the  note   invalid. 

[See  note  at  end  of  this  case.] 

Definition  of  Dnress. 

The  definition  of  "duress**  given  in  Civ. 
Code  1910,  §  4116,  providing  that  "Duress 
consists  in  any  illegal  imprisonment,  or  legal 
imprisonment  used  for  an  illegal  purpose,  or 
threats  of  bodily  or  other  harm,  or  other 
means  amounting  to  or  tending  to  coerce  the 
will  of  another,  and  actually  inducing  him 
to  do  an  act  contrary  to  his  free  will,*'  is 
sufficiently  comprehensive  to  include  any  con- 
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duct  which  overpowers  the  will  and  coerces 
or  restrains  the  performance  of  an  act  which 
otherwise  would  not  have  been  performed. 
[See  9  R.  C.  L.  tit.  Duress,  p.  711.] 

Error  to  Superior  Court,  Henry  county: 
Damel,  Judge. 

Action  lOn  promissory  notes.  John  Bry- 
ans,  plaintiff,  and  Mrs.  L.  J.  Dorsey,  defend- 
ant. Judgment  for  plaintiff.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.     Affibmed, 

Broion  d  Brown,  E,  J,  Reagan  and  Napier, 
Wright  d  Wood  for  plaintiff  in  error. 

R.  0.  Jackson  and  E,  M.  8mUh  for  defend- 
ant in  error.  ] 

[187]  Beck,  J. — ^The  plaintiff  sued  the  de- 
fendant on  certain  notes.  The  defendant  was 
a  married  woman,  and  pleaded  that  the  debt 
represented  by  the  notes   was  that   of  her 
husband.      She    further    pleaded    that    she 
"signed  said  notes  under  duress.     Her  said 
husband  and  plaintiff  came  to  her  house,  and 
plaintiff  insisted   that  defendant    3ign   said 
notes  as  security  for  her  said  husband's  debt 
to  him.    Defendant  declined  to  do  this,  and 
protested  against  the  purchase  of  the  prop- 
erty for  which  her  husband  had  become  in- 
debted to  plaintiff,  and  for  which  said  notes 
were  given.    Her  husband  threatened  to  leave 
her  forever  unless  she  signed  said  notes,  and 
at  the  same  time  plaintiff  was  present  in- 
sisting that  she  sign  said  notes  and  urging 
and   demanding   that   she   do   so.      Finally, 
when  forced  against  her  will,  and  over  her 
repeated  protests,  by  the  threats  of  her  said 
husband   and  the   insistence  and  urging  of 
plaintiff,  she  agreed  to  sign  said  notes  as  se- 
curity for  her  husband's  debts."    In  support 
of  her  plea  she  testified  that  her  husband  and 
the  plaintiff  were  drinking  and  came  to  her 
house,  and  in  the  presence  of  her  sister  asked 
her  to  sign  some  notes.    They  represented  to 
her    that   her   husband   had    purchased   the 
plaintiff's  interest  in  a  livery  business,  and 
requested  her  to  sign  the  notes  as  security. 
The  defendant  said  that  she  did  not  care  to 
go  security  on  the  notes.     Upon   her  hesi- 
tation to  sign  the  notes  her  husband  started 
off,  saying  if  she  did  not  sign  them  he  was 
going  to  leave.    The  plaintiff  also  said  if  she 
did  not  sign  the  notes  her  husband  would 
leave  her;  whereupon  she  agreed  to  sign  the 
notes.     The  plaintiff  produced  blank  forms  of 
notes  and  requested  her  to  fill  in  the  blanks, 
assigning  as  a  reason  for  the  request  that  he 
had  left  his  spectacles  at  home.     Defendant 
filled  in  the  blank  spaces  and  signed  the  notes. 
The  notes  were  given  in  consideration  of  the 
purchase   of   an   interest   in   a   livery-stable 
business  by  her  husband,  which  was  run  in 
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[188]  his  name,  and  as  his  business.  The 
defendant  further  testified,  in  reference  to 
her  husband's  threat  to  leave  her:  ^'I  don't 
know  whether  I  had  any  fears  of  his  running 
away  from  me.  He  did  leave  me  once;  went 
to  Lovejoy."  The  defendant's  sister  testified 
in  substantial  corroboration  of  her.  The  de- 
fendant's husband  was  offered  as  a  witness  in 
her  behalf,  and  testified,  ^'I  don't  know  that 
I  threatened  to  quit  Mrs.  Dorsey  if  she  didn't 
sign  the  notes;  there  were  some  words  said 
about  that.  I  didn't  have  no  idea  of  quitting 
her.  I  never  said  nothing  about  quitting  her. 
Mr.  Bryans  come  there.  I  don't  know  wheth- 
er I  told  him  or  not;  he  said  I  was  going  to 
quit  her  if  she  didn't  sign  the  notes."  The 
plaintiff  submitted  evidence  in  opposition  to 
the  defendant's  contention  as  to  the  circum- 
stances under  which  the  notes  were  executed. 
His  testimony  tended  to  show  that  the  notes 
were  given  for  the  purchase-price  of  a  livery- 
stable  business,  with  equipment  of  horses, 
wagons,  and  buggies,  which  the  defendant 
afterwards  conducted  for  two  years,  and 
which  she  sold  and  received  the  proceeds  of 
the  sale  for  her  own  individual  use.  The  jury 
returned  a  verdict  for  the  plaintiff.  In  her 
motion  for  new  trial,  the  defendant  complains 
that  the  court  erred  in  failing  to  instruct  the 
jury  on  the  effect  of  duress  as  to  the  procure- 
ment of  the  notes. 

Our  code  declares  that  "Duress  consists  in 
any  illegal  imprisonment,  or  legal  imprison- 
ment used  for  an  illegal  purpose,  er  threats  of 
bodily  or  other  harm,  or  other  means  amoimt- 
ing  to  or  tending  to  coerce  the  will  of  another, 
and  actually  inducing  him  to  do  an  act  con- 
trary to  his  free  will."  Civil  Code  (1910) 
§  4116.  This  definition  is  sufficiently  com- 
prehiensiv«  to  include  any  conduct  which 
overpowers  the  will  and  coerces  or  constrains 
the  performance  of  an  act  which  otherwise 
would  not  have  been  performed.  Bond  v. 
Kidd,  122  Ga.  812,  60  S.  E.  034.  It  has  been 
held  that  a  deed  executed  by  a  married  wo- 
man in  consequence  of  her  husband's  threat 
of  abandonment  unless  she  complies  may  be 
avoided  for  duress.  Kocourek  v.  Marak,  54 
Tex.  201,  38  Am.  Rep.  623.  The  argument  in 
support  of  this  proposition  has  been  thus 
stated  by  Berry,  J.,  in  Tapley  v.  Tapley,  10 
Minn.  448,  88  Am.  Dec.  76:  "And  looking 
at  the  reason  of  things,  if,  as  is  well  settled 
(see  case  cited  from  5  Denio),  a  threat  of 
injury  to  goods  and  other  property,  a  threat 
of  a  battery  or  of  illegal  imprisonment,  are 
held  sufficient  to  constitute  duress  and  to 
avoid  a  contract,  on  the  ground  that  [189] 
they  take  away  freedom  of  action  and  are 
calculated  to  overcome  the  mind  of  a  person 
of  ordinary  firmness,  when  believed  in,  it 
would  seem  too  clear  for  argument  that  equal 
effect  ought  to  be  given  to  a  threat  by  a  hus- 
band to  abandon  his  wife  and  turn  her  out 
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upon  the  world  to  shift  for  herself  in  the 
anomalous  condition  of  a  wife  without  a  hus- 
band." The  threat  by  a  husband  of  aban- 
donment of  his  wife  must  be  made  under  cir- 
cumstances convincing  to  the  wife  that  the 
same  will  be  carried  into  execution  unless  she 
does  the  act  conamanded  by  her  husband.  If 
she  is  not  convinced  that  her  husband  would 
abandon  her  in  case  of  refusal,  a  bare  threat 
of  leaving  her  would  be  too  trifling  a  circum- 
stance to  invalidate  an  otherwise  legal  trans- 
action. In  thd  instant  case  the  wife  practi- 
cally admitted  that  she  had  no  well-grounded 
apprehension  that  her  husband  would  leave 
her  if  she  refused  to  sign  the  notes,  and  the 
husband  was  very  positive  in  his  declara- 
tion that  he  had  no  intention  of  quitting  her. 
Moreover,  the  wife,  while  testifying  that  the 
business  after  it  was  purchased  was  conduct- 
ed in  the  name  of  her  husband,  admitted  that 
she  had  employed  the  help  at  the  stable,  had 
supplied  new  horses  and  vehicles,  and  finally 
sold  the  stables  and  appropriated  the  money 
to  her  own  use.  Under  all  the  circumstances 
it  was  not  erroneous  for  the  court  to  omit  an 
instruction  in  reference  to  duress  occasicmed 
by  the  threat  of  the  defendant's  abandonment 
by  her  husband. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Fish,  C.  J., 
absent. 

NOTE. 

Threat  of  Abandonment  bj  Spouse  as 

Duress. 

As  a  general  rule  a  threat  of  abandonment 
by  a  spouse  constitutes  duress.  Gilley  v.  Den- 
man,  185  Ala.  561,  64  So.  97;  Vicknair  v. 
Trosclair,  45  La.  Ann.  373,  12  So.  486;  Taplcy 
V.  Tapley,  10  Minn.  448,  88  Am.  Dec.  76; 
Graves  v.  Graves,  255  Mo.  468,  164  S.  VV.  406 ; 
Faulkner  v.  Faulkner,  162  App.  Div.  848, 
147  X.  Y.  S.  745;  Kocourek  v.  Marak,  64 
Tex.  201,  38  Am.  Rep.  623.  See  also  Wick- 
land  V.  Wickland,  10  Cal.  App.  559,  126  Pac. 
607;  Kellogg  v.  Kellogg,  21  Colo.  181,  40 
Pac.  358;  Willetts  v.  Willetts,  104  111.  122; 
Line  v.  Blizzard,  70  Ind.  23.  See  also  Berry 
V.  Berry,  57  Kan.  691,  47  Pac.  837,  57  Am. 
St.  Rep.  351 ;  Hovorka  v.  Havlik,  68  Neb.  14, 
93  N.  W.  900,  110  Am.  St.  Rep.  387.  Com- 
pare Hughie  V.  Hammett,  105  Ga.  368,  31  S. 
E.  109,  and  the  reported  case. 

Thus  in  Tapley  v.  Tapley,  supra,  it  was 
hold  that  a  threat  of  abandonment  by  a  hus- 
band constituted^  duress  and  was  sufficient 
cause  for  the  avoidance  of  a  deed  of  the  wife 
made  in  consequence  thereof.  The  court 
said:  ''We  think  the  facts  bring  the  case 
-within  the  principle  and  meaning  of  the  law 
of  duress.  Not  to  recapitulate  the  testimony 
in  detail,  there  was  in  this  case  evidence  that 
ithe  land  in  question  was  the  separate  prop- 


erty of  the  respondent,  given  to  her  by  her 
father;  that  after  much  importunity,  abusive 
treatment,  and  threats  of  various  kinds,  she 
was  induced  to  make  a  conveyance  of  it;  that 
among  other  things  he  threatened  to  abandon 
her,  which  she  thought  'would  be  a  family 
scandal;'    that  it  was  only  on  account  of  his 
threats  and  abusive  treatment  and  to  keep 
peace,    that    she    executed    the    conveyance. 
Here  was  clearly  a  threatened  injury  to  her 
good  name,  which'  is  duress  within  the  rule 
laid  down  by  Parsons.     And  looking  at  the 
reason  of  things,  if,  as  is  well  settled,    .    .    . 
a  threat  of  injury  to  goods  and  other  prop- 
erty, a  threat  of  a  battery  or  of  illegal  im 
prisonment,  are  held  sufficient  to  constitute 
duress  and  to  avoid  a  contract,  on  the  ground 
that  they  take  away  freedom  of  action,  and 
are  calculated  to  overcome  the  mind  of  a  per- 
son of  ordinary  firmness,  when  believed  in, 
it  would  seem  too  clear  for  argument  that 
equal  effect  ought  to  be  given  to  a  threat  by 
a  husband  to  abandon  his  wife  and  turn  her 
out  upon  the  world  to  shift  for  herself  in  the 
anomalous  condition  of  a  wife  without  a  hus- 
band.    If  the  degree  of  injury  apprehended 
and  its  almost  remediless  nature  are  to  be 
taken  into  account  (and  not  to  do  so  would 
be  irrational),  then  certainly   in  these   re- 
spects the  abandonment  of  a  wife  by  her  hus- 
band is  far  in  excess  of  a  battery  to  the 
person,  or  a  trespass  upon  the  goods,   and 
stands  upon  stronger  ground."     In  Gilley  v. 
Denman,  185  Ala.  561,  64  So.  97,  wherein  it 
appeared  that  a  husband  and  his  grantee  told 
the  former's  wife  that  if  she  did  not  sign  a 
deed  of  the  homestead  she  and  the  children 
would  be  abandoned,  it  was  held  that  there 
was  duress  in  procuring  her  signature  and 
acknowledgment,  and  that  there  could  be  a 
recovery  of  the  land  by  her  except  as  against 
a  purchaser  in  good  faith  from  the  grantee. 
To  the  same  effect,  see  Kellogg  v.  Kellogg,  21 
Colo.  181,  40  Pac.  358.    In  Faulkner  v.  Faulk- 
ner, 162  App.  Div.  848,  147  N.  Y.  S.  746,  it 
appeared  that  an  action  was  brought  to  set 
aside  a  deed  given  by  the  husband  to  tlie  wife 
for  a  house  and  lot.    The  following  were  the 
facts:      The  house  and   lot  were  purchased 
by  the  husband,  and  the  parties  made   the 
premises  their  home,  with  their  infant  child, 
for  about  four  years,  when  the  house  was  par- 
tially destroyed  by  fire.     On  the  day  of  the 
fire   the  defendant   accused   her  husband   of 
burning  the  house.    She  called  him  vile  names, 
demanded  a  deed  of  the  premises,  and  stated 
that  she  would  leave  him  and  take  their  child, 
unless  he  gave  her  a  deed  of  the  house  and 
lot,  and  that  if  he  gave  her  the  deed   she 
would  remain  with  him,  be  a  wife  to  him, 
rear  the  child,  and  they  would  always  have 
a  home.    He  suggested  that  the  title  should 
be  held  by  them  jointly,  but  that  would  not 
satisfy  her.     She  continued  her  threats  until 
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she  obtained  the  deed.  The  court  said:  "I 
think  the  circumstances  of  the  obtaining  of 
the  title  by  the  defendant  and  of  her  subse- 
quent misconduct  are  so  unconscionable  as  to 
justify  the  setting  aside  of  the  conveyance, 
it  is  not  necessary  that  a  strict  case  of  duress 
should  be  made  out  to  set  aside  this  deed. 
Circumstances  of  extreme  necessity  and  dis- 
tress, although  not  accompanied  by  any  di- 
rect restraint  or  duress,  may  justify  the  set- 
ting aside  of  the  deed."  In  Line  v.  Blizzard, 
70  Ind.  23,  the  court  laid  do\vn  the  rule  as 
follows:  ''The  threat  of  a  husband  to  aban- 
don his  wife  if  she  does  not  execute  a  mort- 
gage on  her  separate  real  estate  to  secure  his 
debt  is  an  Improper  pressure;  and  a  mort- 
gage executed  by  a  wife,  under  such  a  threat, 
may  be  avoided  by  her,  if  the  threat  induced 
the  execution  of  the  mortgage,  and  was  made 
with  the  knowledge  and  consent  of  the  mort- 
gagee, or  if  the  mortgagee  knew  at  the  time 
of  the  execution  of  the  mortgage  that  such 
mortgage  was  executed  by  reason  of  such 
threat  of  the  husband." 

On  the  other  hand,  in  Hughie  y.  Hammett, 
105  Ga.  368,  31  S.  E.  109,  it  appeared  that 
an  equitable  petition  was  brought  by  a  wom- 
an for  the  cancellation  of  a  certain  mortgage 
and  deed  executed  by  her.  Affirming  a  judg- 
ment for  the  defendant  the  court  said  that 
there  was  no  error  in  rejecting  evidence  which 
would,  at  most,  have  tended  to  show  only 
that  the  husband  of  the  plaintiff  ''cursed  and 
abused  her  for  refusing  to  sign  papers  in 
this  matter,  and  threatened  to  take  her  chil- 
dren and  leave  her  if  she  did  not." 
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I>lTorce  —  Reorimination  —  Offensea  of 
Different  Grade. 

A  husband  guilty  of  adultery  may  not  ob- 
tain a  divorce  for  his  wife's  desertion  and 
abandonment,  though  the  statutory  period  of 
desertion  elapsed  before  the  adultery,  and 
though  the  wife's  desertion  was  the  inciting 
«au8e  of  the  crime. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  of  Baltimore 
city:     £i<UOTT,  Judge. 
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Action  for  divorce.  Robert  H.  Green,  plain- 
tiff, and  Lydia  M.  Green,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Affikmed. 

Henry  H,  Dinneen  for  appellant. 

[142]  Stockbbidge,  J. — Robert  H.  Green, 
the  appellant,  filed  his  bill  in  the  Circuit 
Court  of  Baltimore  City  for  a  divorce  a  vin- 
culo matrimonU  from  Lydia  M.  Green,  his 
wife,  upon  the  ground*  of  abandonment.  The 
bill  alleges,  and  the  proof  substantiates  it, 
that  the  parties  were  married  in  November, 
1908;  that  for  no  apparent  reason  on  the  7th 
of  May,  1909,  the  defendant  abandoned  her 
husband,  and  this  desertion  has  continued 
uninterruptedly  ever  since,  and  is  without 
reasonable  expectation  of  reconciliation. 

In  the  course  of  the  proof  the  plaintiff  was 
asked  by  the  examiner,  whether  since  his 
wife  had  been  away  from  him,  he  had  even 
been  with  other  women,  and  the  witness  an- 
swered. Once,  three  or  four  years  after  the 
abandonment  happened. 

Upon  the  submission  of  the  papers  in  the 
case  to  the  auditor  and  master,  Mr.  Robert- 
son reported  that  the  bill  should  be  dismissed, 
relying  upon  the  case  of  Fisher  v.  Fisher,  96 
Md.  316,  52  Atl.  898,  93  Am.  St.  Rep.  334. 
Exceptions  were  filed  to  this  report,  which, 
after  hearing,  were  dismissed,  and  the  bill  of 
complaint  was  also  dismissed.  It  is  from- 
such  decree  of  dismissal  that  the  present  ap- 
peal is  taken. 

Lydia  M.  Green  made  no  defense  in  the 
Circuit  Court  to  the  charge  of  desertion; 
although  summoned,  she  did  not  appear,  and 
a  decree  pro  oonfesso  was  entered  against  her, 
and  she  has  not  been  represented  on  this  ap- 
peal. 

Tlie  argument  of  the  counsel  for  the  appel- 
lant is  apparently  based  upon  two  grounds: 
(1)  that  the  abandonment  of  the  wife  was 
the  inciting  cause  of  the  subsequent  act  of 
adultery  upon  the  part  of  the  husband;  and 
<2)  that  the  statutory  period  of  desertion 
having  elapsed  before  the  act  of  adultery 
[143]  was  committed,  the  right  of  the  plain- 
tiff had  become  fixed  and  could  not  be  affect- 
ed by  his  subsequent  act.  In  support  of 
his  position  he  cites  numerous  authorities, 
some  of  which  are  applicable  and  some  not, 
but  the  question  involved  in  the  case  is  of 
sufficient  importance  to  make  a  review  of  the 
more  important  authorities  appropriate. 

Taking  first  the  text  books,  we  find  the 
rule  stated  in  14th  Cyc.  650,  that  "any  mis- 
conduct on  the  part  of  the  complainant  which 
constitutes  a  ground  for  divorce  bars  his 
suit,  without  reference  to  the  nature  of  the 
offense  of  which  he  complains/'  but  adds,  "in 
some  States  by  statute  or  otherwise  a  con- 
trary rule  prevails  and  the  offense  must  be^ 
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of  the  same  character."  In  the  present  case 
under  the  Maryland  statute  the  desertion  set 
out  in  the  bill,  and  proved  by  the  evidence, 
was  a  sufficient  ground  for  the  granting  of  an 
absolute  divorce.  Also  the  adultery  of  the 
husband  constituted  a  sufficient  ground  under 
the  statute  for  which  Mrs.  Green,  if  she  had 
seen  fit,  might  have  filed  her  bill,  and  if 
the  proof  substantiated  the  allegations,  have 
obtained  an  absolute  divorce.  If,  therefore, 
the  rule  as  stated  in  14  Cyc.  is  supported  by 
the  authorities,  there -can  be  no  question  but 
what  the  decree  of  the  Circuit  Court  in  dis- 
missing the  bill  was  correct. 

In  Nelson  on  Divorce  and  Separation,  sec 
429,  the  statement  is  as  follows:  ''It  is  a 
general  rule  almost  without  exception  (the 
xeference  here  is  to  Ristine  v.  Bistine,  4 
Rawle  (Pa.)  460)  that  one  who  has  commit- 
ted adultery  does  not  come  into  Court  with 
clean  hands,  and  is  not  entitled  to  divorce  for 
any  mi^trimonial  offense.  This  was  the  doc- 
trine of  the  Ecclesiastical  Court.  If  the 
plaintiff  had  committed  adultery  he  could 
not  complain  of  his  wife's  adultery.  No  de- 
cree ,  of  divorce  can  be  obtained  for  cruelty 
if  the  plaintiff  has  committed  adultery.  Adul- 
tery is  also  an  absolute  bar  to  relief  for 
desertion." 

In  2  Bishop  on  Marriage,  Divorce  and 
Separation,  sec  360,  it  is  said:  ''By  all  opin- 
ions, English  and  American,  one  [144]  shown 
to  have  been  guilty  of  adultery  cannot  have 
a  divorce  for  adultery  committed  by  the  other, 
and  it  makes  no  difference  which  was  the 
earlier  offense,  or  even  that  the  plaintiff's 
followed  a  separation  which  took  place  on  dis- 
covery of  the  defendant's." 

In  Brown  on  Divorce,  page  84,  the  rule  la 
laid  down  as  follows:  "Where  each  of  the 
parties  has  committed  a  matrimonial  of- 
fense which  is  a  cause  of  divorce,  so  that 
when  one  asks  for  this  remedy,  the  other  is 
equally  entitled  to  the  same,  whether  the  of- 
fenses are  the  same  or  not,  the  Court  can 
grant  the  prayer  of  neither. 

In  Stewart  on  Marriage  and  Divorce,  sec. 
314,  the  rule  is  concisely' stated  as  follows: 
"Divorce  is  a  remedy  provided  for  an  in- 
nocent party.  If  both  parties  have  a  right 
to  a  divorce,  neither  has." 

If  now  we  turn  from  the  text  writers  to 
the  adjudicated  cases,  we  find  a  wide  diversity 
of  decisions,  much  greater  than  the  state- 
ments in  the  text  books  give  any  indication 
of.  The  case  most  frequently  cited  is  the 
Ristine  case,  in  4  Rawle  (Pa.)  460,  decided 
in  1834,  in  which  it  was  held  that  adultery 
committed  by  a  husband  after  a  wife  had 
separated  herself  from  him  was  no  bar  to 
his  obtaining  a  divorce  in  consequence  of  his 
wife's  wilful  and  malicious  desertion  and  ab- 
sence without  reasonable  cause  for  two  years, 
and  the  same  rule  was  subsequently  followed 


in  Pennsylvania,  in  ihe  case  of  MendenhalK 
V.  Mendenhall,  12  Pa.  Super  Ct.  200;  but  it 
is  to  be  observed  in  connection  with  these 
cases,  that  they  were  both  decided  upon  the 
supposed  necessity  to  observe  certain  estab- 
lished rules  of  statutory  construction,  and 
the  same  may  be  said  of  the  decision  in  the 
case  of  Buerfening,  23  Minn.  663.  Other 
Pennsylvania  cases,  however,  are  not  in  ac- 
cord with  the  doctrine  of  the  Ristine  case; 
thus  in  Vellis  v.  Vellis,  4  Pa.  Co.  Ct.  100,  it 
was  held  that  a  decree  of  divorce  on  the 
ground  of  desertion  would  not  be  granted  to 
a  wife  where  it  appeared  by  her  own  evidence 
that  she  was  delivered  of  a  bastard  child 
begotten  after  the  desertion,  the  Court  say- 
ing; "the  libellant  [146]  is  not  an  innocent 
and  faithful  wife.  She  does  not  come  into 
the  court  with  clean  hands.  Recrimination 
established  by  herself  is  a  bar  to  her  suit. 
.  .  .  Divorce  is  a  remedy  provided  for  the 
innocent  party,  and  is  not  intended  for  cases 
in  which  both  parties  are  guilty."  In  that 
case,  as  in  this,  the  defencUuit  was  entirely 
unrepresented.  Iliis  case  was  subsequently 
followed,  though  not  referred  to,  in  the  case 
of  Hugo  V.  Hugo,  21  Pa.  Co.  Ct.  607,  where 
it  was  held  that  where  a  husband  and  wife 
have  both  committed  matrimonial  offenses^ 
which  would  justify  a  decree  of  divorce,, 
whether  the  offenses  are  the  same  or  not,  the 
Court  will  grant  the  prayer  of  neither. 
Leidig  v.  Leidig,  13  Pa.  Co.  Ct.  29,  cited  by 
the  appellant,  was  based  upon  the  Ristine 
case,  and  is  not  entirely  applicable.  The  real 
question  there  was,  whether  or  not  the  act 
of  adultery  committed  by  one  of  the  parties- 
was  a  sufficient  justification  for  desertion  by 
the  other,  and  it  was  so  held  to  be. 

Without  reviewing  seriatim  the  cases  in 
North  Carolina,  it  will  be  sufficient  to  say,, 
that  they  are  in  accord  with  the  Ristine  case,^ 
but,  like  that  case,  were  decided  upon  the 
construction  of  the  statute  of  that  State. 

Williamson  v.  Williamson,  46  L.  T.  N.  S. 
(Eng.)  920,  is  hardly  an  authority  for  the 
proposition  advanced  by  the  appellant.  In 
that  case  the  complaint  was  filed  by  the  hus- 
band, and  it  set  forth  that  shortly  after  the 
marriage,  the  wife  was  arrested  and  convicted 
of  a  felony;  that  on  the  expiration  of  her 
term  instead  of  returning  to  her  husband  she 
took  service,  and  while  so  in  service  commit- 
ted the  act  of  adultery,  and  the  Court  held 
that  no  act  of  the  husband  had  conduced  tc^ 
her  adultery,  and  he  was  granted  the  divorce; 
but  there  was  no  suggestion  in  the  case  that 
he  had  been  in  any  way  in  fault. 

In  the  case  of  Snook  v.  Snook,  67  L.  T. 
N.  S.  (Eng.)  389,  there  had  been  a  decree  of 
divorce  nisi,  and  the  husband,  who  had  so 
obtained  the  divorce,  was  told  by  his  solicitor 
that  he  might  marry  again  after  the  expira- 
tion of  six  months;  he  did  so  after  the  ex- 
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piration  of  that  time,  although  the  decree 
had  [146]  not  been  made  absolute,  and  it 
was  held  that  he  had  acted  in  ignorance  of 
the  law,  had  bo  intention  of  committing  adul- 
tery, and  that  notwithstanding  his  second 
marriage  amounted  to  adultery,  a  discretion 
would  be  exercised  in  his  favor  and  the  di- 
vorce made  absolute. 

In  the  case  of  Moors  ▼.  Moors,  121  Mass. 
232,  an  almost  similar  condition  was  pre- 
sented. A  decree  nisi  of  divorce  had  been 
entered,  to  become  absolute  after  the  expira- 
tion of  six  months.  The  complainant  believ- 
ing the  divorce  to  be  absolute,  married  an- 
other woman,  and  had  intercourse  with  her, 
and  the  Massachusetts  Court  held  that  this 
was  an  act  of  adultery,  so  as  to  disentitle  him 
to  have  the  nisi  decree  made  absolute. 

In  Gumming  v.  Gumming,  135  Mass.  386, 
46  Am.  Rep.  476,  it  was  held  that,  "a  suitor 
for  divorce  cannot  prevail  if  open  to  a  valid 
charge  >of  any  matrimonial  offense  whatever 
of  equal  grade,"  and  to  the  same  effect  ifl 
Handy  v.  Handy,  124  Mass.  394. 

Directly  in  point,  as  bearing  upon  the  sec- 
ond ground  urged  by  the  appellant,  is  the  case 
of  Mathewson  v.  Mathewson,  18  R.  I.  456,  28 
Atl.  801,  49  Am.  St.  Rep.  782,  where  it  was 
held  that  a  divorce  will  not  be  granted  when 
it  appears  that  the  petitioner,  although  other- 
wise entitled  to  a  divorce,  has  been  guilty  of 
conduct  that  is  cause  for  a  divorce.  So  where 
a  man  had  deserted  his  wife  and  enlisted  in 
the  military  service,  writing  to  her  but  once 
or  twice  soon  after  his  enlistment,  and  then 
remaining  silent  for  twenty-seven  years,  and 
she  believing  him  to  be  dead  by  reason  of  com- 
mon report,  married  again,  after  which  the 
first  husband  appeared  with  another  wife  and 
several  children,  but  the  plaintiff  continued 
for  a  short  time  to  live  with  her  second  hus- 
band, then  ceased  to  cohabit  with  him  and 
applied  for  a  divorce  from  her  first  husband, 
she  was  held  not  to  be  entitled  to  the  divorce 
because  diie  was  guilty  of  conduct  authorizing 
a  divorce  after  she  knew  that  her  first  hus- 
band was  alive. 

In  Wheeler  v.  Wheeler,  18  Ore.  261,  24  Pac. 
900,  where  the  party  seeking  the  divorce  was 
liable  to  a  charge  which  was  a  cause  for 
[147]  divorce,  it  was  held  that  fact  would 
prevent  him  from  obtaining  a  divorce  even 
though  the  wife  had  likewise  been  guilty  of 
misconduct.  The  same  rule  was  affirmed  in 
Earle  v.  Earle,  43  Ore.  298,  72  Pac.  976. 

The  case  of  Whippen  v.  Whippen,  147  Mass. 
294,  17  N.  E.  644,  presents  many  points  of 
similarity  to  the  present  case.  The  husband 
in  that  case  had  been  deserted  by  his  wife 
for  seven  years,  and  had  no  actual  knowledge 
that  she  was  alive.  He  went  through  a  form 
of  marriage,  which  was  fully  consummated; 
then  learning  that  his  first  wife  was  still 
alive,  applied  for  a  divorce  from  her.  She 
Ann.  Cas.  1917A.— 12. 
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did  not  appear  or  make  any  defense  to  the 
suit.  The  conclusion  of  the  Gourt  was,  that 
by  his  act  he  had  been  guilty  of  adultery  and 
was,  therefore,  precluded  from  obtaining  a 
divorce  for  the  desertion. 

In  Smith  v.  Smith,  4  Paige  (N.  Y.)  432, 
after  the  complainant  had  filed  his  bill  for 
divorce,  he  was  guilty  of  an  act  of  adultery, 
and  this  was  brought  to  the  knowledge  of  the 
Gourt  by  a  supplemental  answer  filed  by  the 
wife,  and  the  fact  of  such  adultery,  irrespec- 
tive of  the  merits  of  the  original  bill,  was 
held  to  preclude  him  from  the  relief  which 
he  sought. 

Peculiarly  apposite  to  the  present  case  is 
the  decision  in  I'racey  v.  Tracey,  43  Atl.  713, 
where  the  following  language  is  used  by  Vice 
Ghancellor  Grey  of  New  Jersey:  "All  cases, 
however,  declare  that  if  the  complainant  in 
proving  his  case  discloses  his  own  guilt  the 
Gourt  will  refuse  him  relief,  even  if  his  mis- 
conduct be  not  pleaded  against  him.  The 
complainant  cannot  exhibit  to  the  Gourt  his 
own  breach  of  his  marriage  vows  and  success- 
fully ask  for  relief  because  of  the  defendant's 
failure  in  marital  duty.  He  comes  into  the 
Gourt  with  unclean  hands  and  cannot  right- 
fully ask  its  aid.  In  the  case  before  us,  the 
complainant's  breach  of  his  marriage  vows 
appears  in  his  own  proof  by  his  own  oath. 
The  bill  should  be  dismissed." 

In  concluding  this  review  of  the  decisions, 
they  cannot  be  better  summarized  than  was 
done  by  the  Gourt  of  Appeals  of  Golorado, 
in  Redington  v.  Redington,  2  Golo.  App.  8,  29 
t14S]  Pac.  811:  "In  the  hopeless  conflict 
among  the  authorities,  both  English  and 
American,  we  must  follow  what  seems  to  be 
the  current  of  the  main  stream  of  judicial  de- 
termination, influenced  perhaps  by  our  own 
judgment  of  what  the  law  should  be  in  such 
cases.  It  is  the  conclusion  of  this  Gourt  that 
the  Ristine  case,  supra,  and  the  Buerfening 
case,  23  Minn.  563,  are  not  in  harmony  with 
the  general  doctrine  of  the  American  Gourts;'* 
and  to  the  cases  named,  should  properly  be 
added  the  decisions  in  North  Garolina,  and 
a  few  isolated  decisions  in  other  States. 

From  this  summary  it  follows  that  the 
Judge  of  the  Gircuit  Gourt  committed  no  error 
in  overruling  the  exceptions  of  the  complain- 
ant to  the  report  of  the  master,  and  dismiss- 
ing the  bill,  and  the  decree  will  accordingly 
be  affirmed. 

Decree  affirmed,  with  costs. 


NOTB. 

Rierlit  ef  ReoriminatioA  in  DlToroe  Ao* 
tion  as  Affected  by  ComparatiTe 
Gravity   of  Offenses. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  right  of  recrimina-. 
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tion  in  a  divorce  action  as  affected  by  the 
comparative  gravity  of  the  offenses.  A  col* 
lection  of  the  earlier  cases  will  be  found  in 
the  notes  to  Day  v.  Day,  6  Ann.  Cas.  169,  and 
Decker  v.  Decker,  86  Am.  St.  Rep.  325. 

In  England  by  tlie  Matrimonial  Causes  Act 
(20  &  21  Vict.  c.  85,  §  31)  it  is  provided  that 
when  on  a  petition  for  a  divorce  the  court 
shall  be  satisfied  that  the  petitioner's  case 
has  been  proved,  and  that  the  petitioner  has 
not  been  accessory  to,  connived  at,  or  con- 
doned the  adultery  complained  of,  and  that 
there  has  been  no  collusion,  then  the  court 
shall  grant  the  divorce;  but  if  it  shall  be 
found  that  the  petitioner  has  been  guilty  of 
adultery  during  the  marriage,  or  has  been 
guilty  of  cruelty  towards  the  other  party  to 
the  marriage,  the  court  shall  use  its  discre* 
tion  in  granting  the  divorce.  This  power  haa 
been  exercised  in  the  following  recent  cases: 
Kvans  v.  Evans  [1906]  P.  125,  94  L.  T.  N. 
S.  616;  Pretty  v.  Pretty  [1911]  P-  83; 
Brooke  v.  Brooke  [1912]  P.  136,  106  L.  T. 
N.  S.  766;  Woltereck  v.  Woltereck  [1912]  P. 
201,  107  L.  T.  N.  S.  27;  Habra  v.  Habra 
[1914]  P.  100,  110  L.  T.  N.  S.  991;  Schoefield 
V.  Schoefield  [1915]  P.  207,  112  L.  T.  N.  S. 
1000;  King  v.  King  [1915]  P.  88,  112  L.  T. 
N.  S.  1047;  Bullock  v.  Bullock,  103  L.  T. 
N.  S.  847;  Munzer  v.  Munzer,  107  L.  T.  N. 
S.  203.  See  also  A.  v.  A.  14  British  Colum- 
bia 165,  10  West.  L.  Rep.  77. 

In  most  of  the  American  jurisdictions  it 
is  not  essential  that  the  acts  of  the  plaintiff 
in  an  action  for  divorce  constituting  a  re- 
criminatory defense  should  be  of  the  same 
grade  or  character  as  the  acts  of  the  de- 
fendant for  which  the  divorce  is  sought. 

Arkansas. — Landphalr  v.  Landphair,  112 
Ark.  608  mem.,  165  S.  W.  960. 

Illinois. — Zimmerman  v.  Zimmerman,  242 
111.  652,  90  N.  E.  192.  Compare  Hughes  v. 
Hughes,  133  111.  App.  654;  Whitlock  v.  Whit- 
lock,  187  111.  App.  165. 

Maryland. — Tlie   reported   case. 

Massachusetts. — See  Cushman  v.  Cushman, 
194  Mass.  38,  79  N.  E.  809. 

Missouri. — In  this  jurisdiction  the  rule  ob- 
tains that  any  act  of  the  plaintiff  which  shows 
him  not  to  be  innocent  is  sufficient  to  bar 
his  right  to  a  divorce.  Miles  v.  Miles,  137 
Mo.  App.  38,  119  S.  W.  456;  Libbe  v.  Libbe, 
157  Mo.  App.  701,  138  S.  W.  685;  Rutledge 
V.  Rutledge,  159  Mo.  App.  661,  139  S.  W. 
1180;  Wallner  v.  Wallner,  167  Mo.  App.  677, 
150  S.  W.  1082;  Barth  v.  Barth,  168  Mo.  App. 
423,  151  S.  W.  769;  Collett  v.  Collett,  170 
Mo.  App.  590,  157  S.  W.  90;  Gruner  v.  Grun- 
er,  183  Mo.  App.  157,  165  S.  W.  865; 
Speiser  v.  Speiser,  188  Mo.  App.  328,  175 
S;  W.  122;  Elder  v.  Elder,  186  S.  W.  530; 
Hogsett  V.  Hogsett,  186  S.  W.  1171. 

ypbrasAra.— Wilson  v.  Wilson.  89  Neb.  749, 
132  X.  W.   401;   Peyton  v.  Peyton,  97  Keb. 


663,  151  N.  W.  150.     And  see  Goings  v.  Go- 
ings, 90  Neb.  148,  133  N.  W.  199. 

Sew  Hampshire. — Gordon  v.  Gordon,  77  N. 
H.  597,  92  Atl.  546. 

New  Jersey. — ^Arrowsmith  v.  Arrowsmith, 
71  Atl.  702.  See  Freeman  v.  Freeman,  82 
N.  J.  Eq.  360,  88  Atl.  1071,  49  L.R.A.(N.S.) 
1042;  Epley  v.  Epley,  83  N.  J.  Eq.  214,  89 
Atl.  1028.  Compare  Seibert  v.  Seibert,  83 
Atl.  230. 

New    York. — Kamman    v.    Kamman,    167 
App.  Div.  423,   152  N.  Y.  S.  579;   Richard 
son  V.  Richardson,  114  N.  Y.  S.  912.   Compare 
Mattison  v.  Mattison,  60  Misc.  573,  113  N. 
Y.  S.  1024. 

Oregon. — Crim  v.  Crim,  66  Ore.  258,  134 
Pac.  13;  Matlock  v.  Matlock,  72  Ore.  330,  143 
Pac.  1010.  See  Hanson  v.  Hanson,  70  Ore. 
469,  142  Pac.  348. 

Virginia. — Haynor  v.  Haynor,  112  Va.  123, 
70  S.  E.  531. 

West  Virginia.— HbM  v.  Hall,  69  W.  Va. 
175,  71  S.  E.  103,  34  L.R.A.(N.S.)   758. 

The  reason  for  the  American  rule  lies  In 
the  equitable  maxim  that  he  who  comes  into 
equity,  must  come  with  clean  hands.  Divorce 
is  a  remedy  for  the  innocent.  Strickland  y 
Strickland,  80  Ark.  451,  97  S.  W.  659;  Hall 
V.  Hall,  69  W.  Va.  175,  71  S.  E.  103,  34 
L.R.A.(N.S.)   758. 

Cruelty  may  be  shown  as  a  defense  to  a 
suit  for  a  divorce  for  adultery.  Wilson  ▼. 
Wilson,  89  Neb.  749,  132  N.  W.  401.  And  see 
Libbe  T.  Libbe,  157  Mo.  App.  701,  138  S.  W. 
685.  Some  jurisdictions  hold  the  contrary 
view.  Bancroft  v.  Bancroft,  4  Boyce  (Del.) 
9,  85  Atl.  561;  Hughes  v.  Hughes,  133  111 
App.  654;  Whitlock  v.  Whitlock,  187  111.  App. 
165;  Mattison  v.  Mattison,  60  Misc.  573,  113 
N.  Y.  S.  1024. 

Adultery  is  a  good  defense  to  a  suit  for  a 
divorce  for  cruelty.  Zimmerman  v.  Zimmer- 
man, 242  111.  552,  90  N.  E.  192;  Kamman  t. 
Kamman,  167  App.  Div.  423,  152  N.  Y.  8. 
579;  Oster  v.  Oster  (Tex.)  130  S.  W.  265. 
See  also  Goings  v.  Goings,  90  Neb.  148,  133 
N.  W.  199;  Peyton  v.  Peyton,  97  Neb.  663, 
151  N.  W.  150. 

Desertion  may  be  pleaded  as  a  defense  to 
a  suit  for  a  divorce  for  adultery.  Cushman 
V.  Cushman,  194  Mass.  38,  79  N.  E.  809; 
Libbe  v.  Libbe,  157  Mo.  App.  701,  138  S.  W. 
685;  Freeman  v.  Freeman,  82  N.  J.  Eq.  360, 
88  Atl.  1071,  49  L.R.A.(N.S.)  1042.  Epley 
v.  Epley,  83  N.  J.  Eq.  214,  89  Atl.  1028. 
Compare  Ellctt  v.  Ellett,  157  N.  C.  161,  Ann. 
Caa.  1913B  1215,  72  S.  E.  861,  39  L.R.A. 
(N.S.)   1135. 

The  reported  case  holds  that  adultery  is  a 
bar  to  a  suit  for  a  divorce  for  desertion. 

Cruel tv  is  a  defense  to  a  divorce  suit  for 
desertion.  Arrowsmith  v.  Arrowsmith  (N. 
J.)  71  Atl.  702.  And  see  Hall  v.  Hall,  69  W. 
Va.  175,  71  S.  E.  103    34  L.R.A.(N.S.)   758. 
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Desertion  bars  a  divorce  on  the  grounds  of 
cruelty.  Haynor  v.  Haynor,  112  Va.  123,  70 
S.  £.  531. 

Studied  neglect  and  indignities  will  defeat 
a  suit  for  a  divorce  for  cruel  treatment. 
Landphair  v.  Landphair,  112  Ark.  608  mom,, 
165  S.  W.  960. 

Actual  desertion  by  the  complainant  and 
prior  unkind  conduct  towards  the  defendant 
are  sufficient  to  defeat  a  suit  based  on  the 
defendant's  constructive  desertion  through 
her  denial  of  sexual  intercourse.  Sutton  v. 
Sutton,  82  N.  J.  Eq.  648,  90  Atl.  280. 

Adultery  and  the  excessive  use  of  alcohol 
may  be  pleaded  as  a  defense  to  a  suit  for 
cruelty.  Peyton  v.  Peyton,  97  Neb.  663,  151 
N.  W.  150. 

A  recriminatory  charge  that  the  complain- 
ant's unjustified  suspicions  of  defendant's  in- 
fidelity caused  the  latter's  ill  health  is  suf- 
ficient to  defeat  a  suit  based  on  cruelty. 
Gordon  v.  Gordon,  77  N.  H.  597,  92  Atl.  546. 

In  some  jurisdictions  the  rule  seems  to  ob- 
tain that  where  one  party  is  less  at  fault 
than  the  other,  the  divorce  may  be  granted. 
Garrett  v.  Garrett,  252  111.  318,  96  N.  E. 
882;  Abshire  v  Hanks,  119  La.  425,  44  So. 
186.  See  also  Weiss  v.  Weiss,  174  Mich.  431, 
140  X.  W.  587.  Staples  v.  Staples  (Tex.)  136 
S.  W.  120. 

In  Washington  the  rule  appears  to  be  that 
the  fact  that  both  parties  are  at  fault  is  a 
reason  for  granting  the  divorce.  Schirmer  v. 
Schirmer,  84  Wash.  1,  145  Pac.  981.  See  also 
Johnsen  v.  Johnsen,  78  Wash.  423,  139  Pac. 
189,  1200.  But  see  Egbers  v.  Egbers,  79 
Wash.  72,  139  Pac.  767;  Rogers  v.  Rogers, 
81  Wash.  502,  142  Pac.  1150. 


UOGETT  AND  MYERS  TOBACCO 
COMPANY 

V. 

CANNON. 

Tennessee  Supreme  Court — August  25,  1915. 
192^  Tenn.  4:19}  US  8.  W.  1009. 


Food  —  What  Constitutes  —  Tobacco. 

Tobacco,  even  chewing  tobacco,  is  not  a 
foodstuff,  within  the  exception  of  foodstuffs 
from  the  rule  that  ordinarily  the  manufac- 
turer of  an  article  placed  by  him  on  the 
market  for  sale,  and  sold  by  another,  is  not 
liable  to  the  ultimate  consumer  for  injuries 
from  defects  or  impurities  in  it;  "food"  in- 
cluding only  what  tends  to  build  bodily  tis- 
sues. 

[See  note  at  end  of  this  case.] 


Ulablllty  of  Manufacturer  to  Consunier. 

The  manufacturer  of  chewing  tobacco  is 
not  liable  for  injury  to  the  ultimate  con- 
sumer, a  purchaser  from  a  retailer,  for  in- 
jury from  a  bug  imbedded  in  a  plug,  the 
manufacturer  having  no  knowledge  or  notice 
of  its  presence  and  the  consequent  danger  of 
using  the  tobacco. 

[See  Ann.  Cas.  1915C  143.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  for  damages.  J.  J.  Cannon,  plain- 
tiff,'and  Liggett  and  Myers  Tobacco  Company, 
defendant.  Judgment  for  plaintiff  in  trial 
court.  Judgment  reversed  by  Court  of  Civil 
Appeals.  Plaintiff  petitions  for  certiorari. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

John    E.    Bell    and    Tonsil   d    Lanier   for 
petitioner. 
Steen  d  Klewer  for  defendant. 

[420]  Williams,  J. — ^This  cause  is  before 
us  on  a  petition  filed  by  J.  J.  Cannon  for  a 
writ  of  certiorari  to  review  a  judgment  of 
the  court  of  civil  appeals  adverse  to  him,  in 
that  a  judgment  of  the  circuit  court  in  his 
favor  as  plaintiff  in  this  action  was  reversed, 
and  his  suit  dismissed,  by  the  court  of  civil 
appeals  upon  the  motion  for  peremptory  in- 
structions interposed  in  the  court  below  by 
the  Tobacco  Company. 

Cannon  purchased  of  a  retail  dealer  in 
the  city  of  Memphis  a  five-cent  plug  of  Star- 
Navy  chewing  tobacco,  the  product  of  one  of 
the  factories  of  the  defendant  company,  which 
tobacco  had  come  into  the  possession  of  the 
retailer  through  intermediate  wholesale  dealer 
or  dealers.  Cannon  bit  a  "chew"  from  the  plug, 
and  within  a  few  minutes  his  mouth  and  lips 
began  to  smart.  E?camining  the  remnant  of 
the  [421]  plug  he  found  impressed  and  im- 
bedded under  its  top  wrapper  or  leaf  cover 
a  large  black  bug,  w^hich  he  had  just  bitten 
in  two.  He  took  the  partly  masticated  quid 
from  his  mouth,  and  found  "a  black  some- 
thing mashed  up  in  it" — a  part  of  the  bug 
he  had  chewed.  Cannon's  face  was  soon  in 
a  swollen  condition;  he  became  dizzy,  and 
sent  for  a  physician  to  alleviate  his  pain. 

The  theory  of  the  plaintiff  in  his  pleading 
and  proof  was  that  the  bug  had  been  negli- 
gently manufactured  in  the  plug  of  tobacco 
by  the  defendant  company. 

The  motion  of  the  company  for  a  directed 
verdict  was  based  upon  the  grounds,  first,  that 
it  owed  the  plaintiff  no  duty  with  reference 
to  the  tobacco,  because  of  the  absence  of  any 
contractual  relation  between  it  and  plaintiff; 
and,  second,  that  no  negligence  on  its  part 
had  been  shown  by  the  proof. 

The  general  and  true  ruU  undoubtedly  is 
that  laid  down  in  the  recent  case  of  Burkett 
V.  Studebaker  Bros.  Mfg.  Co.  126  Tenn.  467, 
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150  S.  W.  421,  that  ordinarily  the  manufac- 
turer of  an  article  or  commodity  placed  by 
him  on  the  market  for  sale  and  sold  by  an- 
other to  an  ultimate  consumer  is  not  liable 
to  the  last-named  for  injuries  due  to  defects 
or  impurities  in  the  article  or  commodity. 
But  to  this  rule  there  are  well-recognized 
exceptions,  as  is  there  set  forth;  one  of  these 
being  foodstuffs.  Boyd  v.  Coca  Cola  Bottling 
Works,  132  Tenn.  23,  177  S.  W.  80. 

Tlie  contention  of  plaintiff.  Cannon,  is  that 
tobacco  is  to  be  classed  as  a  food,  and  is  thus 
to  fall  withi^  [422]  an  exception  to  the  gen- 
eral rule.  The  court  of  civil  appeals,  in  sub- 
stance, sustained  this  contention,  saying: 

'* While  tobacco  may  not  be  strictly  a  food, 
it  occurs  to  us  that  the  same  reasons  which 
underlie  the  rule  of  liability  in  the  case  of 
sale  for  immediate  use  of  drugs,  foods,  and 
beverages  would  apply  in  the  case  of  tobacco, 
especially  chewing  tobacco.  The  reasons  for 
the  rule  holding  manufacturers  of  foods  lia- 
ble to  purchasers  from  intermediate  dealers, 
where  such  food  is  bought  for  immediate  use, 
is  that  the  putting  of  such  articles  on  the 
market  is  dangerous  to  the  public;  and  we 
think  the  same  rule  should  be  applied  to  the 
manufacturer  of  chewing  tobacco.  Such  man- 
ufacturer sells  it,  knowing  that  it  is  to  be 
taken  into  the  human  mouth,  and  that,  if 
it  is  poisonous,  it  will  as  readily  poison  the 
user  as  if  it  were  a  food  to  be  taken  into  the 
stomach.  So  we  are  of  the  opinion  that  the 
first  reason  given  why  the  trial  court  should 
have  directed  a  verdict  is  not  well  based." 

We  are  unable  to  follow  the  court  of  civil 
appeals,  either  in  its  argument  or  to  its  con- 
clusion as  to  the  status  properly  assignable 
to  tobacco  in  this  regard. 

The  term  "food''  includes  everything  that  is 
eaten  or  drunk  for  the  nourishment  of  the 
body — any  substance  that  is  taken  into  the 
body,  which  serves,  through  organic  action, 
to  build  up  normal  tissues  or  to  supply  the 
waste  of  tissue.  Com.  v.  Fflaum,  236  Fa.  St. 
294,  84  Atl.  842,  Ann.  Caa.  1913E  1287; 
Wiley,  Foods  and  Their  Adulteration,  7. 

[423]  We  think  it  manifest  that  tobacco  is 
not  a  foodstuff.  It  does  not  tend  to  build 
bodily  tissue,  and  as  to  the  average  adult  its 
tendency  is  widely  thought  to  retard  the 
building  up  of  fatty  tissue.  In  respect  of  its 
use  by  the  young,  it  cannot  be  doubted  that 
it  tends  to  stunt  normal  development  and 
even  growth  in  stature.  The  desire  or  appe- 
tite for  food  is  natural  and  common  to  all 
of  the  human  race,  while  the  desire  for  tobac- 
co must  be  created. 

''There  is  no  nutriment  in  tobacco.  It  is 
merely  a  narcotic.  It  is  not  generally  re- 
garded as  an  article  of  food.  It  could  hardly 
be  said  that  an  indictment  for  selling  un- 
wholesome food  could  be  sustained  by  proof 
that  defendant  sold  a  bad  or  unwholesome 


cigar."  6o  the  sale  of  tobacco  and  cigars  on 
Sunday  is  not  authorized  under  a  statute 
prohibiting  the  sale  of  any  goods  and  wares 
on  that  day,  except  drugs  or  medicines,  pro- 
visions, and  other  articles  of  immediate  neces- 
sity.   State  V.  Ohmer,  34  Mo.  App.  115. 

This  court  has  held  that  tobacco  in  one 
form,  the  cigarette,  is  not  a  legitimate  article 
of  commerce,  because  possessed  of  no  virtue^ 
being  bad  inherently.  Austin  v.  State,  101 
Tenn.  663,  48  S.  W.  305,  60  L.R.A.  478,  70 
Am.  St.  Rep.  703,  affirmed  179  U.  S.  343,  21 
S.  Ct.  132,  45  U.  S.  (L.  ed.)  224. 

The  admission  of  foodstuffs  among  those 
classes  of  commodities  excepted  from  the  gen- 
eral rule  of  nonliability  to  the  ultimate  con- 
sumer on  the  part  of  the  manufacturer  is 
comparatively  recent,  and  this  was  done  be- 
cause of  the  close  analogy  of  such  commodity 
[424]  to  drugs.  Thus,  in  Bishop  v.  Weber, 
139  Mass.  411,  1  N.  E.  154,  52  Am.  Rep.  715, 
it  was  said  that  the  furnishing  of  provisions 
which  endanger  human  life  or  health  stands 
"clearly  upon  the  same  ground  as  the  ad- 
ministering of  improper  medicines,  from 
which  a  liability  springs  irrespective  of  any 
question  of  privity  of  contract  between  the 
parties." 

Such  inclusion  of  foods  among  the  excepted 
articles  of  commerce  was  based  upon  public 
policy  and  compelling  necessity. 

The  best  statement  is  that  embodied  in 
Ketterer  ▼.  Armour  (D.  C.)  200  Fed.  322,  by 
Noyes,  J.: 

"Public  policy  regards  the  public  good,  and 
I  am  yet  to  be  convinced  that  the  public 
welfare  will  be  promoted  by  holding  that 
producers  and  manufacturers  owe  no  duty  to 
consumers  to  guard  against  diseased  and 
poisonous  meats  and  provisions,  except  in 
those  isolated  cases  where  they  happen  to 
sell  directly  to  them.  ...  It  (the  rem- 
edy) should  rest,  as  was  once  said,  upon  'the 
demands  of  social  justice.'" 

Foods  are  used  as  a  matter  of  necessity  in 
the  support  of  life  by  all  mankind,  from  the 
infant  to  the  aged.  The  legislatures  have  ac- 
cordingly undertaken  to  give  safeguards  to 
the  consuming  public  by  way  of  pure  food 
statutes. 

Tobacco  has  not  been  so  treated.  On  the 
contrary,  it  has  been  deemed  a  fit  article  on 
which  to  levy  heavy  internal  revenue  taxes; 
and,  as  we  have  seen,  the  sale  of  tobacco  in 
certain  forms  has  been  restricted  and  under- 
taken to  be  prevented  by  statute. 

[425]  It  is,  we  think,  apparent  that  the 
same  consideration  of  public  welfare  cannot 
support  the  enlargement  of  the  class  of  food- 
stuffs proper,  so  as  to  include  tobacco,  even 
in  the  form  of  chewing  tobacco,  and  that  pub- 
lic policy  as  thus  far  declared  is,  as  it  should 
continue  .to  be,  not  favorable  to  a  classifica- 
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tion  that  would  protect  its  ultimate  consumer 
under  the  rule  above  outlined. 

The  liability  of  a  manufacturer  of  tobacco 
should  not  be  carried  to  the  extent  asked  by 
plaintiff,  when  there  in  thus  a  failure  to 
justify  its  imposition.  The  door  to  fraud 
would  be  opened  wide  for  false  claims  on 
the  part  of  consumers  against  distant  manu- 
facturers, who  would  be  under  serious  handi- 
capfl  in  making  defense.  The  rule  would 
invite  a  flood  of  litigation,  in  which  the  par- 
ties would  lack  much  of  having  an  equal  op- 
portunity to  adduce  proof  that  a  claimed  de- 
fect did  or  did  not  exist,  or  that  there  was 
or  was  not  negligence  imputable  to  the  manu- 
facturer as  to  the  particular  article  pur« 
chased  in  open  market. 

In  our  view,  the  liability  of  the  defendant 
company  must  be  made  out  under  the  general 
rule,  if  at  all.  The  case  is  closely  akin  to  the 
well-reasoned  case  of  Hasbrouck  v.  Armour, 
139  Wis.  357,  121  N.  W.  157,  23  L.R.A.(N.S.) 
876,  which  was  an  action  by  an  ultimate  con- 
sumer against  the  manufacturer  of  a  toilet 
soap,  a  cake  of  which  contained  a  needle  or 
a  sharp  piece  of  steel,  not  visible.  The  pres- 
ence of  this  foreign  substance  rendered  the 
article  dangerous,  and  the  result  of  its  use 
by  the  plaintiff  was  a  bodily  injury  and  an 
impairment  of  his  health.  After  adverting 
(426 J  to  cases  of  liability  falling  under  ex- 
ceptions to  the  general  rule,  the  court  ruled 
against  the  plaintiff,  saying: 

"But  where  the  manufacturer  or  vendor 
had  not  at  the  time  of  the  injury  brought 
himself  into  any  privity  with  the  person  in- 
jured, within  the  rule  of  the  foregoing  cases 
or  similar  and  analogous  circumstances,  the 
duty  which  the  law  imposes  in  favor  of  the 
user  or  consumer  upon  a  manufacturer  or 
dealer  selling  at  wholesale  to  dealers  gen- 
erally, but  not  selling  to  consumers  directly, 
is  identical  with  the  duty  imposed  by  law  on 
all  persons  with  respect  to  the  public  gen- 
erally. There  is  no  privity,  no  particular 
relation,  carrying  with  it  special  duties  or  a 
special  degree  of  care  in  such  case.  Stand- 
ard Oil  Co.  V.  Murray,  119  Fed.  672,  57 
C.  C.  A.  1;  Salmon  v.  Libby,  114  111.  App. 
268;  McCaffrey  v.  Mossberg,  etc.  Mfg.  Co. 
23  R.  I.  381,  60  Atl.  651,  56  L.R.A.  822,  91 
Am.  St.  Rep.  637 ;  Bragdon  v.  Perkins-Camp- 
bell Co.  87  Fed.  109,  58  U.  S.  App.  91,  30 
0.  C.  A.  567,  66  L.R.A.  924;  Zieman  v.  Kieck- 
hefer  Elevator  Mfg.  Co.  90  Wis.  497,  63  N. 
W.  1021 ;  Loop  V.  Litchfield,  42  N.  Y.  351,  1 
Am.  Rep.  643.  The  cases  are  collected  in 
Huset  V.  J.  I.  Case  Threshing  Mach.  Co.  120 
Fed.  865,  57  C.  C.  A.  237,  61  L.R.A.  303,  and 
the  rule  well  stated  from  the  viewpoint  that 
no  duty  rests  upon  the  manufacturer  and 
seller  to  dealers  in  favor  of  the  purchaser 
from  the  latter,  with  certain  specified  ex- 
ceptions.    •    •    • 


"The  manufacturer  or  vendor  should  have 
no  immunity  from  duties  common  to  all  mere- 
ly because  he  is  a  manufacturer  or  vendor. 
At  the  same  time  there  [427]  is  in  the  com- 
mon law  no  authority  for  imposing  special 
duties  upon  him  by  reason  of  any  privity 
between  him  and  the  vendee  of  his  vendee, 
except  in  the  instances  mentioned,  which  may 
be  regarded  as  occasions  of  a  general  duty 
toward  the  public  to  whom  the  wares  are 
offered,  or  as  exceptions  to  the  rule  of  non- 
liability." 

In  the  absence  of  a  duty  owed  by  the  de- 
fendant company  as  manufacturer  of  the 
plug  of  tobacco,  the  failure  to  observe  which 
would  be  actionable,  a  case  of  liability  can 
only  be  made  by  a  showing  of  knowledge,  or 
a  reasonable  means  of  knowledge  from  any- 
thing brought  to  the  notice  of  the  manufac- 
turer, that  the  use  by  the  consumer  would 
be  dangerous.  In  that  event  knowledge  or 
notice  disregarded  gives  to  the  transaction 
the  color  of  fraud,  with  consequent  liability 
to  the  distant  consumer  injured.  Burkett  v. 
Studebaker  Bros.  Mfg.  Co.  supra;  Hasbrouck 
V.  Armour,  supra;  Cadillac  Motor  Car  Co. 
V.  Johnson,  221  Fed.  801,  137  C.  C.  A.  279, 
L.R.A.  1915E  287;  Lebourdais  v.  Vitrified 
Wheel  Co.  194  Mass.  341,  80  N.  E.  482. 

In  the  instant  case  there  is  no  proof  or 
contention  that  the  tobacco  was  put  on  the 
market  with  knowledge  on  the  part  of  defend- 
ant that  the  bug  was  so  imbedded.  On  the 
contrary,  the  proof  shows  that  the  plant  of 
defendant  was  sanitary  in  its  appointments, 
that  the  process  of  manufacture  was  under 
continuous  inspection  until  the  tobacco  was 
put  into  plug  form,  and  that  there  were 
maintained  appliances  for  keeping  the  tobacco 
until  completed  as  to  manufacture  clear  of 
dirt  or  any  foreign  substances. 

[428]  The  court  of  civil  appeals  reversed 
the  judgment  of  the  circuit  court,  and  sus- 
tained defendant's  motion  for  a  directed 
verdict,  on  the  ground  that  negligence  was 
not  shown  but  negatived. 

A  correct  result  having  been  reached  by 
that  court,  we  affirm  its  judgment. 

NOTE. 

The  reported  case  holds  that  chewing 
tobacco  is  not  a  "food"  within  the  rule  raising 
an  implied  warranty  of  fitness  in  the  sale  of 
food.  For  a  discussion  of  what  is  embraced 
within  the  term  "food,"  see  the  note  to  Com. 
V.  Pflaum,  Ann.  Cas.  1913E  1287;  and  for  a 
discussion  of  the  recovery  of  consequential 
damages  for  the  breach  of  an  implied  war- 
ranty in  a  sale  of  food,  see  the  notes  to  the 
following  cases:  Jackson  v.  Watson,  16  Ann. 
Cas.  492;  Doyle  v.  Fuerst,  Ann.  Cas.  1913B 
1110;  Mazetti  v.  Armour..  Ann.  Cas.  19150 
140;  Woodward  v.  Miller,  100  Am.  St.  Rep. 
188, 
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Constitutioital  Lair  -~  Police  Poirer  -~ 
Nature  and  Scope. 

The  right  to  impose  restraints  on  the  use 
and  disposition  of  property,  found  by  experi- 
ence or  on  inspection  to  be  injurious  to  tlie 
health,  morals,  or  general  welfare,  is  within 
the  police  power,  and  a  statute,  uniform  and 
general  and  applicable  to  all  persons  In  the 
same  circumstances,  does  not  deny  to  one 
the  "equal  protection  of  the  law"  within 
Ck>nBt.  art.  1,  §  23,  and  Const.  U.  S.  Amend. 
14. 

[See  6  R.  C.  L.  tit.  ConatitutUmal  Law, 
p.  183  et  seq.] 

Same. 

The  "police  power"  is  the  inherent  sov- 
ereign power  under  which  the  state  must  act 
by  enacting  statutes  for  the  benefit  of  society 
and  the  protection  of  morals,  health,  and 
order, 

Asrioultare  —  Noziom  Weedi  —  Re- 
quirement of  Removal. 

A  complaint  for  the  statutory  penalty  for 
the  failure  of  a  railroad  to  cut  noxious  weeds 
on  its  property,  as  required  by  Burns  Ann. 
St.  1908,  §§  5524,  5525,  need  not  aver  that 
any  actual  damages  have  been  sustained  by 
plaintiff. 

[See  note  at  end  of  this  case.] 

Same. 

Burns  Ann.  St.  1908,  §§  5524,  5525,  re- 
quiring railroads  to  remove  noxious  weeds  on 
lands  occupied  by  them,  and  providing  that, 
on  the  refusal  of  any  railroad  so  to  do,  it 
shall  be  liable  to  a  penalty  of  $25,  prosecuted 
for  in  action  of  deot  by  any  person  feeling 
himself  aggrieved,  imposes  a  penalty  for  a 
violation  of  a  statutory  duty,  and  a  company 
is  not  deprived  of  its  property  without  due 
process  of  law  and  without  compensation, 
in  violation  of  Const,  art.  1,  §  21,  and  Const. 
U.  S.  amend.  14,  when  the  penalty  is  re- 
covered by  a  private  individual  who  has  suf- 
fered no  damages. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Jurisdiction  of  Ap- 
pellate Court  —  Constitutional  Quea- 
tion  —  Revieir  of  Other  Qnestiona. 

Under  Burns  1914,  §§  1389,  1391,  providing 
that  no  appeal  shall  be  taken  to  the  Supreme 
Court  where  the  amount  in  controversy  does 
not  exceed  $50,  unleHS  a  constitutional  ques- 
tion is  involved,  in  which  case  an  appeal  may 
be  taken  to  the  supreme  court  "for  the  pur- 
pose of  presenting  such  question  only,"  the 
supreme  court,  on  appeal  from  a  judgment 
for  $25,  can  only  determine  the  constitutional 


question  raised,  and  cannot  consider  whether 
a  proper  judgment  has  been  rendered  on 
determining  that  the  statute  involved  is  con- 
stitutional. 

Appeal  from  Circuit  Court,  Sullivan 
county:     Bridwell,  Judge. 

Action  to  recover  statutory  penalty. 
Champion  S.  Anderson,  plaintiff,  and  Chi- 
cago, Terre  Haute  and  Southeastern  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Lamh,  Beasley,  Douthitt  d  Crawford  and 
William  F.  Peter  for  appellant. 

Charles  D.  Hunt  and  Oilbert  W.  OamhiU 
for  appellee. 

[142]  ERWI17,  J. — ^This  action  was  com- 
menced before  a  justice  of  the  peace  by  ap- 
pellee against  appellant  to  recover  the  statu- 
tory penalty  of  $25  for  failure  to  cut  thistles, 
burrs,  noxious  weeds,  etc.,  as  provided  in 
§§  5524,  5525  Bums  1914,  Acts  1889,  p.  J  46. 
From  a  judgment  for  the  amount  of  the  stat- 
utory penalty  of  $25  and  costs,  rendered  by 
the  justice  of  the  peace,  appellant  appealed 
to  the  circuit  court.  Appellant,  in  the  cir- 
cuit court,  filed  its  motion  to  make  the  com- 
plaint more  specific,  which  motion  was  over- 
ruled. Appellant  then  filed  its  demurrer, 
which  was  overruled.  Upon  the  issues 
formed  by  a  general  denial  to  the  complaint, 
the  cause  was  tried  by  the  court,  without  the 
intervention  of  a  jury,  and  resulted  in  a 
finding  and  judgment  for  the  statutory  penal- 
ty of  $25. 

The  errors  relied  on  for  reversal  in  this 
court  are :  ( 1 )  the  overruling  of  appellant's 
motion  to  make  appellee's  complaint  more 
specific;  (2)  overruling  appellant's  demurrer 
to  appellee's  complaint ;  ( 3 )  the  overruling  of 
the  motion  for  a  new  trial;  (4)  the  over- 
ruling of  the  motion  in  arrest  of  judgment. 

Appellant  contends  that  the  act  of  March 
6,  1889,  being  §§  5524,  5525,  Bums  1914, 
supra,  is  unconstitutional  and-  void,  in  that 
it  denies  the  appellant  the  equal  protection 
of  the  laws  and  is  in  violation  of  the  14th 
amendment  to  the  Federal  Constitution,  and 
that  it  imposes  duties  and  obligations  upon 
railroad  cori>orations  with  respect  to  lands 
occupied  by  them,  which  are  not  imposed  up- 
on other  citizens,  whether  individuals  or  cor- 
porations, with  respect  to  lands  occupied  by 
them. 

The  act  in  question  reads  as  follows: 

"Section  1.  Be  it  enacted  by  the  General 
Assemblv  of  the  Ktate  of  Indiana,  That  all 
railroad  corporations  doing  [143]  business 
in  this  State  shall,  between  the  first  day  of 
July  and  the  twentieth   day  of   August  in 
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each  year,  cause  all  thistles,  burrs,  docks  and 
other  noxious  weeds  growing  on  lands  oc- 
cupied by  them  in  any  city,  village  or  town- 
ship of  this  {State,  to  be  cut  down  and  de- 
stroyed. 

Section  2.  In  case  any  railroad  company 
shall  refuse  or  neglect  to  comply  with  the 
requirements  specilied  in  the  first  section  of 
this  act,  such  company  shall  be  liable  in  a 
penalty  of  twenty-live  dollars,  to  be  prosecut- 
ed for  in  an  action  of  debt  by  any  person 
feelmg  himself  aggrieved.  Said  suit  may  be 
brougnt  before  any  Justice  of  the  Peace  in 
the  county,  who  shall  require  of  the  complain- 
ant surety  to  pay  costs  in  case  he  fails  to 
maintain  his  action;  summons  may  be  served 
on  any  agent  or  officer  of  the  company." 

The  right  to  impose  restraints  upon  the  use 
and  disposal  of  articles  found  by  experience, 
or  upon   inspection   to   be   injurious   to   the 
health,    morals   or    general    welfare   of    her 
citizens,  belongs  to  the  State,  and  comes  un- 
der the  police  regulation,  and  if  the  law  is 
uniform  and  general  and  applies  to  all  per- 
sons in  the  same  circumstances  and  treats 
them  alike  the  act  could  not  be  said  to  be  in 
conflict  with  the  14th  amendment  to  the  Fed- 
eral Constitution  or  to  contravene  §  23,  Art. 
1  of  the  state  constitution.     Levy  v.   State 
(1903),  161   Ind.  251,  68  N.  E.   172;   D.  H. 
Davis  Coal  Co.  v.  PoUand    (1902)    158  Ind. 
607,  617,  62  N.  E.  492,  92  Am.  St.  Rep.  319; 
Parks  v.  State   (1902)    159  Ind.  211,  215,  64 
X.  E.  862,  59  L.R.A.  190;   State  v.  Barrett 
(1909)     172   Ind.   169,   87   N.   E.   7;   Hirth- 
Krause  Co.  v.  Cohen  (1912)  177  Ind.  1,  Ann. 
<aa.  1914C  708,  97  N.  E.  1;  Vandalia  R.  Co. 
v.  Stillwell   (1914)    181  Ind.  267,  104  N.  E. 
289,   and   cases   cited.     Police  power   is  the 
name    given    to    that    inherent    sovereignty 
which  it  is  the  right  and  duty  of  the  govern- 
ment or  its  agents  to  exercise  whenever  pub- 
lic policy  in  a  broad  sense  demands,  for  the 
benefit   of   society    at  large,   regulations    to 
guard  its  morals,  safety,  health,  order,  or  to 
insure  in  any  respect  such  economic  conditions 
[144]  as  an  advancing  civilization  of  a  highly 
complex  character  requires.    8  Cyc.  863. 

It  is  contended  further  that  as  there  arc 
no  averments  of  any  actual  damages  sustained 
by  appellee  that  the  complaint  is  insufficient. 
Til  is  was  not  necessary.  Western  Union  Tel. 
Co.  v.  Ferguson  (1901)  157  Ind.  37,  60  N.  E. 
t)79;  Pennsylvania  Co.  v.  State  (1895)  142 
Ind.  428,  41  N.  E.  937.  It  is  further  con- 
tended by  appellant  that  the  statute  impos- 
ing a  penalty  by  failure  to  cut  weeds,  etc., 
in  favor  of  "any  person  aggrieved,"  but  who 
has  suffered  no  damages  as  a  result  of  sucli 
failure,  deprives  the  railway  corporation  of 
its  property  without  due  process  of  law  and 
without  compensation,  in  violation  of  §  21, 
Art,  1  of  the  State  Constitution,  and  of  the 
14th  amendment  to  the  Federal  Constitution. 


The  penalty  imposed  is  for  violation  of  a 
duty  required  of  appellant,  and  it  is  not  in 
a  position  to  complain  that  the  penalty  when 
collected  shall  be  paid  to  the  complaining 
party,  and  this  is  not  available  in  defense 
of  an  action  for  the  recovery  of  the  penalty 
prescribed.  Pennsylvania  Co.  v.  State,  supra; 
Western  Union  Xel.  Co.  v.  Ferguson,  supra, 
and  cases  cited. 

The  appellant  insists  that  the  court  erred 
in  overruling  its  motion  for  a  new  trial  for 
the  reason  there  is  no  evidence  to  support  the 
finding  of  the  court.    This  is  a  case  in  which 
this  court  has  no  power  to  review  any  other 
question   save   that   of  the   constitutionality 
of  the  act  in  question.    The  statute  authoriz- 
ing appeals  in  cases  of  tliis  class  is  as  fol- 
lows:   "No   appeal   shall   hereafter  be  taken 
to  the  supreme  court  or  appellate  court  in 
any  civil  case  where  the  amount  in  the  con- 
troversy, exclusive  of  interest  and  costs,  does 
not  exceed  $50.00,  except  as  provided  in  §  8 
of  this  act."    §  1389  Burns  1914,  Acts  1903, 
p.  280.    Section  8  is  as  follows:     "Every  case 
in  which  there  is  in  question,  and  such  ques- 
tion is  duly  presented,  either  the  validity  of 
a  franchise,  or  the  validity  of  an  ordinance 
of  a  municipal  [145]  corporation  or  the  con- 
stitutionality of  a  statute,  state  or  federal, 
or  the  proper  construction  of  a  statute,  or 
rights  guaranteed  by  the  state  or  federal  con- 
stitution, and  which  case  would  be  otherwise 
unappearable    [unappealable]    by    virtue    of 
section  six    (6),  or  section  seven    (7),  shall 
be  appealable  directly  to  the  supreme  court, 
for  the  purpose  of  presenting  such  question 
only."    §  1391,  Burns  1914,  Acts  1901,  p.  565. 
It  will  be  seen  that  the  appeal  is  allowabU 
''for  the  purpose  of  presenting  such  question 
only,"   that   is,   the   constitutionality   of    §§ 
5524,  5525,  Burns  1914,  supra.    As  to  whether 
the  proper  conclusion  has  been  reached  by 
the  trial  court  on  the  merits  of  the  case,  this 
court  has  no  power  to  determine.     Stultz  v. 
Allen  County    (1907)    168  Ind.  539,  545,  81 
N.  E.  471,  11  Ann.  Cas.  1021;  Terre  Haute, 
etc.  R.  Co.  V.  Erdel  (1902)   158  Ind.  344,  348, 
62  N.  E.  706.     Having  decided  that  the  act 
in  question  is  constitutional  and  having  no 
power  to  review  any  other  question  presented 
this  judgment  is  affirmed. 
Rehearing  denied  July  1,  1914. 


Duty 


NOTE. 

of    O'virner    to    Destroy 
Weeda  on  Hia  Land. 

Qenerally^ 


Nozloua 


The  earlier  cases  discussing  the  duty  of 
the  owner  of  land  to  destroy  noxious  weeds 
thereon  are  collated  in  the  note  to  Langer  v. 
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Goode,  Ann.   Gas.   1913D  429.     Tlie  present 
note  reviews  the  more  recent  cases. 

It  is  said  that  there  is  no  common-law  duty 
on  the  part  of  a  landowner  to  keep  his  soil 
free  from  noxious  weeds,  or  any  common-law 
liability  on  his  part  if  from  natural  causes 
they  spread  to  the  lands  of  others.  See  Flit- 
ton  V.  Stange,  6  Alberta  L.  Rep.  87,  24  West 
L.  Hep.  275.  A  tenant  of  agricultural  lands 
has,  however,  been  held  to  be  liable  to  the 
landowner  for  allowing  the  land  to  become 
infested  with  noxious  weeds.  Wade  v.  Amal- 
gamated Sugar  Go.  65  Ore.  488,  132  Pac. 
710  (same  case  on  second  appeal  71  Ore.  75, 
142  Pac.  350).  And  in  McGutchen  v.  Blan- 
ton,  59  Miss.  116,  the  court  was  apparently 
of  the  opinion  that  such  a  duty  existed, 
though  in  that  case  an  injunction  was  re- 
fused because  of  a  conflict  of  evidence  as  to 
the  noxious  character  of  Johnson  grass.  The 
court  said:  "The  voluminous  testimony  of 
the  many  witnesses  in  this  case  is  quite  vari- 
ant. It  is  clearly  shown  that  the  Johnson 
grass  is  very  valuable.  It  makes  excellent 
hay,  in  large  quantity  per  acre,  yielding  as 
much  as  six  tons  a  year  on  good  land,  and 
seems  suited  to  supply  a  long  felt  want  of 
the  South.  Statements  and  opinions  differ 
widely  as  to  the  spreading  of  the  grass,  and 
its  destructibility,  and  its  destructiveness  of 
other  crops.  According  to  some  of  the  wit- 
nesses, it  is  an  unmitigated  curse,  threaten- 
ing ruin  to  the  land  as  to  all  else,  obtruding 
itself  persistently  where  it  is  not  wanted, 
carried  far  and  wide  by  wind  and  water  and 
birds  and  animals,  and  sending  forth  its  per- 
nicious roots  full  of  joints  close  together,  ancL 
each  possessing  the  germ  of  a  new  growth 
to  form  the  fruitful  cause  of  further  propa- 
gation by  seeds  and  roots  in  all  the  adjacent 
land,  bidding  defiance  to  all  efforts  to  stay 
its  dreaded  march  of  destruction,  and  soon 
taking  exclusive  occupancy  of  whole  planta- 
tions, which  are  thenceforth  rendered  unfit 
for  anything  else.  According  to  others,  it  is 
not  disposed  to  spread  rapidly,  and  is  hard 
to  propagate,  even  with  diligent  effort,  and 
is  not  destructive  of  other  crops,  and  may  be 
readily  destroyed  by  the  means  used  to  de- 
stroy other  grass.  It  is  said  to  have  been 
brought  from  Guinea,  on  the  Western  Goast 
of  Africa,  to  Jamacia,  whence  it  was  taken 
to  South  Garolina,  from  which  some  of  its 
roots  were  brought  more  than  forty  years 
ago  to  Alabama  by  Mr.  Johnson,  from  whom 
it  has  its  present  name.  We  have  before  us 
the  testimony  of  many  witnesses  acquainted 
with  it  on  the  Johnson  farm  in  Alabama,  and 
they  differ  about  it,  as  do  witnesses  who  have 
known  it  elsewhere.  We  are  embarrassed  by 
the  contrariety  of  statements  and  opinions, 
and  the  uncertainty  thus  created.  If  we  main- 
tain the  injunction  wrongfully,  great  harm 
may  be  thereby  done  to  the  appellant  and 


the  country.  If  future  developments  shall 
place  it  beyond  doubt  that  the  grass  is  an 
evil  to  be  prevented  and  extirpated,  a  remedy 
may  perhaps  be  found.  As  at  present  ad- 
vised, we  regard  the  result  of  sowing  the 
grass  seed  too  doubtful,  uncertain^  and  con- 
tingent to  justify  the  continuance  of  the  in- 
junction. The  history  and  habits  of  the  grass 
are  too  little  known  and  established  to  au- 
thorize its  condemnation  as  a  nuisance,  which 
is  necessary  to  sustain  this  bill.  The  grass 
may  be  neither  an  unmixed  evil  or  good. 
Time  and  trial  will  disclose  its  true  char- 
acter. If  it  be  said  it  will  be  too  late,  after 
its  introduction  into  the  country,  to  stay  the 
evil,  if  it  shall  prove  to  be  such,  the  reply 
is  tiiat  it  is  already  in  many  places  in  Mis- 
sissippi and  Arkansas,  and  is  in  Washington 
county;  and,  if  its  character  is  correctly 
portrayed  by  some  of  the  witnesses,  it  must 
soon  have  the  exclusive  occupancy  of  the 
whole  land,  and  the  dissolution  of  this  in- 
junction will  exert  little  influence  on  this 
inevitable  result." 

In  a  number  of  jurisdictions,  statutes  have 
been  passed  imposing  on  the  owners  or  oc- 
cupants of  land  the  duty  to  destroy  noxious 
weeds  thereon;  and  statutes  of  that  kind  are 
ordinarily  held  to  be  valid.  Thus  in  State 
V.  Boehm,  92  Minn.  374,  100  N.  W.  96,  it 
was  said:  ''It  is  clear  from  an  inspection 
of  the  entire  act,  .  .  .  that  the  legislature 
intended  to  adopt  a  reasonable  plan  for  the 
eradication  of  noxious  weeds,  not  only  from 
the  highways,  but  from  lands  owned  by  pri- 
vate parties.  While  the  police  power  is  more 
frequently  exercised  for  the  preservation  of 
the  public  safety,  public  health,  and  public 
morals,  still  its  use  is  not  limited  to  such 
purposes.  Such  enactments  have  been  up- 
held involving  a  variety  of  subjects,  among 
which  may  be  suggested  those  for  the  inspec- 
tion of  grain  under  the  supervision  of  the 
state  (Laws  1885,  p.  136,  c.  144) ;  the  weigh- 
ing or  measuring  of  coal  by  city  ofiicers 
(Pittsburg,  etc.  Goal  Go.  v.  Louisiana,  156  U. 
S.  590,  15  S.  Gt.  459  [39  U.  S.  (L.  ed.)  544] )  ; 
the  scaling  by  officers  of  the  state  of  logs 
gathered  in  a  chartered  boom  (Lindsay,  etc. 
Go.  V.  Mullen,  176  U.  S.  126,  20  S.  Gt.  326 
[44  U.  S.  (L.  ed.)  400]) ;  and  requiring  rail- 
way companies  to  connect  their  tracks  by 
means  of  a  Y  with  those  of  other  common 
carriers  (Jacobson  v.  Wisconsin,  etc.  R.  Go. 
71  Minn.  519,  74  N.  W.  893,  approved  by  the 
Supreme  Gourt  of  the  United  States,  179  U. 
S.  287,  21  S.  Gt.  115  [45  U.  S.  (L.  ed.)  194] ). 
This  being  an  agricultural  state,  the  enact- 
ment falls  within  the  principles  declared  in 
the  cases  cited,  and  is  but  a  reasonable  exer- 
cise of  the  police  power  for  the  general  pub- 
lic welfare."  So  in  Northern  Pac.  R.  Go.  v. 
Adams  Gounty,  78  W^ash.  63,  138  Pac.  307, 
51  L.R.A.(N.S.)    274,  a  statute  making  the 
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co0t  of  the  removal  of  noxious  weeds  by  a 
public  officer  a  tax  on  the  land  was  sustained. 
But  in  People  v.  Cook  County,  221  111.  493, 
77  N.  £.  914,  a  similar  act  was  held  to  be 
invalid,  the  court  saying:     ''It  is  apparent 
that  by  this  act  the  legislature  has  attempted 
to  impose  upon  certain  counties  of  the  state 
the  duty   of    destroying   and   removing   the 
noxious   weeds   mentioned   in   the  act   from 
lands  and  lots  in  certain  townships  in  those 
counties,  and  that  in  order  to  provide  such 
revenue  as  may  be  needful  for  performing 
this  duty,  including  the  revenue  necessary  to 
pay  the  incidental  expenses  and  compensation 
of  the  eounty  officer  under  whose  supervision 
the  work  is  to  be  done,  the  legislature  has 
attempted  to  authorize  the  imposition  of  a 
tax  against  the  lands  and  lots  from  which  the 
noxious  weeds  shall  be  removed.     This  act 
violates  section  I  of  article  9  of  the  constitu- 
tion of  this  state,  which  provides  that  tax- 
ation shall  be  uniform  and  in  proportion  to 
the  value  of  the  taxable  property,  because 
the  revenue  which  is  provided  for  the  purpose 
of  enabling  the  eounty  to  discharge  the  duty 
imposed  of  destroying  noxious  weeds  is  not 
to  be  raised  by  levying  a  tax  according  to 
valuation,   as  provided  by  the  constitution, 
but  is  to  be  levied  only  upon  the  property 
from  which  the  noxious  weeds  are  removed 
and  without   regard   to   the  value   of   such 
property." 

ConRtruction  of  Statutes, 

A  statute  requiring  the  removal  of  noxious 
weeds  is  in  derogation  of  the  common-law 
rights  of  property  owners  and  should  be  con- 
strued strictly,  all  ambiguous  expressions  or 
doubtful  points  being  resolved  in  favor  of 
the  owner.  In  re  Fertile  Belt,  32  West.  L. 
Rep.  (Sask.)  266.  Thus  where  a  statute 
provides  for  the  removal  of  weeds  at  the 
landowner's  expense  if  he  does  not  remove 
them  within  ten  days  after  notice  to  do  so, 
the  notice  to  a  landowner  residing  in  the 
state  must  be  personal.  North  Coast  F.  Ins. 
Co.  V.  Lincoln  County,  81  Wash.  311,  142 
Pac.  661.  So  in  the  case  of  In  re  Fertile 
Belt,  supra,  it  was  said  obiter  that  a  verbal 
notice  may  be  disregarded.  It  was,  however, 
held  in  that  case  that  acceptance  by  the  land- 
owner of  a  verbal  notice  bound  the  public 
authorities  to  await  his  action  under  it  and 
they  could  not  treat  it  as  void  and  proceed 
as  if  it  had  not  been  given. 

A  statute  requiring  a  landowner  to  keep 
his  land  free  from  weeds  gives  a  right  of 
action  to  the  owner  of  adjacent  land  which  is 
damaged  by  his  failure  to  do  so.  Flitton  v. 
Stange,  6  Alberta  L.  Rep.  87,  24  West.  L.  Rep. 
275,  wherein  the  court  said:  "I  doubt  if  the 
defendant  could  be  held  liable  for  such  a  claim 


as  this  at  common  law.  See  Giles  v.  Walker, 
274  Q.  B.  D.  (Eng.)  656.  I  think,  however, 
that  he  is  liable  for  the  breach  of  the  statu- 
tory duty  imposed  upon  him  by  sec.  4  of  the 
act.  Beck,  J.,  in  delivering  the  judgment 
of  the  court  in  Winterburn  v.  Edmonton,  etc. 
R.  Co.  1  Alberta  L.  Rep.  at  p.  308,  says: 
'I  think  that  the  law  is,  that  where  a  statu- 
tory duty  is  imposed,  the  neglect  by  the  party 
upon  whom  the  duty  is  imposed  to  fulfil  the 
duty  gives  a  right  of  action  to  any  party 
sustaining  damage  in  consequence  of  the 
breach  of  the  statutory  duty,  unless  the  terms 
of  the  enactment  are  such  as  clearly  indicate 
that  the  statutory  duty  is  imposed  only  for 
the  benefit  of  a  class  of  persons  of  which  the 
plaintiff  is  not  one,  or  only  to  avoid  certain 
consequences  in  which  those  complained  of 
are  not  included.'  The  same  learned  judge» 
in  delivering  the  judgment  of  the  court  in 
White  V.  Grand  Trunk  Pac.  R.  Co.  2  Alberta 
L.  Rep.  at  p.  646,  reaffirmed  this  view  of 
the  law.  Both  of  these  are  judgments  of 
this  court  en  banc.  The  judgment  in  the  lat- 
ter case  was  reversed  by  the  Supreme  Court 
of  Canada,  43  Can.  Sup.  Ct.  627;  but,  in  re- 
versing it,  I  do  not  understand  that  the 
principle  enunciated  as  above  by  Beck,  J., 
was  disagreed  with,  but  its  application  to  the 
statute  there  in  question  made  by  him  was 
not  approved  of.  I  need,  therefore,  go  no 
further  in  my  inquiry  into  the  state  of  the 
law  upon  this  branch  of  the  case.  The  stat- 
ute in  question  is  clearly  not  within  either 
of  the  exceptions  noted  by  Beck,  J.  I  think 
it  plain  that  it  was  passed  for  the  benefit  of 
the  owners  and  occupants  of  other  lands  so 
that  their  lands  might  be  kept  free  from 
weeds  originating  in  lands  other  than  their 
own.  The  plaintiff  is  one  of  the  class  for 
whose  benefit  the  statute  was  passed,  and  the 
consequences  which  it  aims  to  avoid  are 
exactly  those  which  have  happened  here." 

In  some  jurisdictions  it  is  by  statute  made 
unlawful  for  a  railroad  comptuiy  to  allow 
noxious  weeds  to  grow  on  its  right  of  way. 
Such  a  statute  is  sustained  in  the  reported 
case.  A  statute  of  that  kind  should  be  strict- 
ly construed.  International,  etc.  R.  Co.  v. 
Boles  (Tex.)  161  S.  W.  914.  The  Arkansas 
statute  was  adopted  from  Texas  and  should 
be  given  the  construction  which  had  attached 
to  it  at  the  time  of  its  adoption.  St.  Louis 
Southwestern  R.  Co.  v.  Russell,  113  Ark.  552, 
168  S.  W.  1083.  By  the  Texas  act  a  right  of 
action  is  given  against  a  railroad  violating 
its  provisions  in  favor  of  an  owner  of  "con- 
tiguous" land.  It  has  been  held  that  land 
separated  from  the  right  of  way  only  by  a 
highway,  the  fee  of  which  was  in  the  land- 
owner, was  contiguous  within  the  meaning 
of  the  act.  International  R.  Co.  v.  Boles. 
161  S.  W.  914.  The  measure  of  damages  is 
the  difference  between  the  value  oi  the  land 
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before  the  weeds  become  implanted  there  and 
its  value  afterward,  and  on  evidence  of  the 
impossibility  of  eradicating  the  noxious 
growth  the  question  of  permanent  damage  la 
for  the  jury.  Missouri,  etc.  R.  Co.  v.  For- 
rest, 179  S.  W.  273.  In  St.  Louis  South- 
western R.  Co.  v.  Russell,  113  Ark.  552,  168 
S.  W.  1083,  in  answer  to  a  contention  that 
the  landowner  was  precluded  from  recovery 
because  he  had  permitted  Johnson  grass  seed- 
ed from  a  right  of  way  to  mature  on  his 
land,  the  court  said:  "It  is  contended  by 
counsel  for  appellant  that  the  evidence  in 
this  case  shows  that  appellees  permitted 
Johnson  grass  to  mature  and  go  to  seed  up- 
on their  land  and  that  they  have  no  right  to 
recover  in  this  action.  We  think,  however, 
the  undisputed  testimony  shows  that  appel- 
lees did  not  permit  Johnson  grass  to  mature 
and  go  to  seed  on  their  land  within  the  mean- 
ing of  the  statute.  The  word  'permit,'  as 
used  in  the  statute,  means  to  allow  or  suffer. 
It  implies  that  the  owner  did  not  attempt 
to  prevent  the  Johnson  grass  from  matur- 
ing and  going  to  seed.  Tlie  evidence  for 
appellees  shows  that  they  did  not  discover 
Johnson  grass  on  their  land  until  the  year 
1910;  that  during  that  year  and  the  year 
1911  they  persistently  cultivated  the  land  and 
tried  to  keep  the  Johnson  grass  from  matur- 
ing and  going  to  seed;  that  some  of  it  might 
have  gone  to  seed,  but  that  if  it  did  so  it  was 
in  spite  of  their  efforts  to  prevent  it.  We 
may  assume  that  the  action  of  the  court  in 
directing  a  verdict  for  appellees  was  based 
upon  this  testimony.  The  evidence  shows 
that  appellant  permitted  the  Johnson  grass 
to  mature  and  go  to  seed  on  its  right  of  way 
during  the  years  1910  and  1911,  and  that 
during  these  years  appellees  made  every  ef- 
fort to  prevent  it  from  maturing  and  going 
to  seed  on  their  land,  to  which  it  had  spread 
from  the  right  of  way  of  the  appellant  rail- 
road company."  See  also  Missouri,  etc.  R. 
Co.  V.  Forrest  (Tex.)   179  S.  W.  273. 


or  possession  of  the  property  delivered  to  the 
mortgagee,  such  a  mortgage  is  valid  as  be- 
tween the  parties,  though  neither  of  such 
requirements  is  complied  with. 

Salei  —  Title  Acquired. 

Otherwise  than  by  estoppel,  a  buyer  of  per- 
sonal property  acquires  no  better  title  than 
that  of  the  seller  from  whom  he  buys. 

Chattel  MortsaKes  —  Failure  to  Record 
within  Statutory  Time  —  Purchaier 
urith  Notice  after  Recording. 

A  buyer  of  personal  property  subject  to  a 
mortgage  which  had  not  been  recorded  with- 
in the  statutory  period,  who  buys  after  the 
mortgage  is  recorded  and  with  notice  of  the 
mortgage,  cannot  acquire  title  freed  from  the 
lien  of  the  mortgage  by  estoppel. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  owner  of  certain  personal  prop* 
erty  executed  a  mortgage  thereon,  but  the 
property  was  neither  delivered  to  the  mort- 
gagee nor  the  mortgage  recorded  within  five 
days,  as  required  by  Gen.  Laws  1909,  c.  2^8, 
§  10,  a  buyer  of  the  mortgaged  property  from 
the  mortgagor  after  the  mortgage  was  re- 
corded and  with  notice  of  the  agreement  of 
the  seller  to  create  a  valid  mortgage  on  the 
property  will  be  regarded  in  equity  as  a 
trustee  for  the  mortgagee  to  the  extent  of 
the  latter's  interest  under  the  mortgage. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  chattel  jnortgage  was  unenforce- 
able at  law  because  of  the  mortgagee's  failure 
to  take  possession  of  the  property  or  record 
his  mortgage  within  five  days,  as  required  by 
Gen.  I^ws,  1909,  c.  268,  §  10,  and  the  mort- 
gagor after  the  mortgage  was  recorded  sold 
the  property  to  complainant,  who  took  with 
notice  of  the  facts  and  the  mortgagee's  rights 
in  the  premises,  complainant  is  in  particeps 
criminis  with  the  mortgagor  in  seeking  by 
such  sale  to  defeat  the  mortgage,  and  is 
therefore  not  entitled  to  a  decree  in  equity 
restraining  the  mortgagee  from  taking  pos- 
session of  the  property  and  from  foreclosing 
or  treating  the  mortgage  as  valid. 

[See  note  at  end  of  this  case.] 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  counties. 
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McPHAII.. 

Rhode  Island  Supreme  Court — July  7,  1914, 
87  B,  J.  21;  91  All.  12. 


Chattel  Mort gases  ^  Failure  to  Record 
Effect  as  between  Parties. 

Under  the  express  provisions  of  Gen.  Laws 
1909,  p.  258,  §  10,  requiring  that  chattel 
mortgages  shall  be  recorded  within  five  days 


Action  for  injunction.  Katherine  V.  How- 
ard, complainant,  and  Donald  T.  McPhail^ 
respondent.  Case  certified  on  agreed  state- 
ment of  facts.  The  facts  are  stated  in  the 
opinion.     Bill  dismissed. 

Eliot  0.  Parkhurst  and  Edttards  d  Angell 
for  complainant. 

Irving  Champlinf  nammill  d  Bradford  and 
John  C.  Knowle9  for  respondent. 

[21]  SwEETLA>'D,  J. — ^This  is  a  suit  in 
equity  wherein  the  complainant  seeks  to  re- 
strain the  respondent  from  diking  possession 
of  certain  personal  property  and  from  fore- 
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closing  or  treating  as  valid  a  mortgage  there- 
on. The  complainant  [22]  also  prays  that 
said  mortgage  be  ordered  to  be  delivered  up 
for  cancellation. 

After  the  pleadings  ^ere  closed  and  after 
hearing  in  the  Superior  Court  for  final  de- 
cree upon  an  agreed  statement  of  facts  the 
cause  was  certified  to  this  court  for  final 
determination.  The  essential  facts  set  out 
in  the  agreed  statement  are  as  follows:  On 
September  28th,  1910,  one  Julia  M.  Vaill,  now 
deceased,  for  valuable  consideration,  executed 
and  delivered  to  the  respondent,  McPhail, 
a  chattel  mortgage  covering  certain  personal 
property  then  owned  by  and  in  the  possession 
of  the  mortgagor,  located  in  the  town  of  New 
Shoreham.  The  respondent,  said  mortgagee, 
did  not  take  possession  of  the  mortgaged 
chattels,  and  did  not  file  said  mortgage  for 
record  until  October  26th,  1910.  Said  mort- 
gage is  now  held  by  the  respondent  and  the 
debt  as  security  for  which  said  mortgage  was 
given,  has  not  been  paid.  At  some  time  in 
November,  1910,  the  complainant  had  actual 
notice  of  the  existence  of  said  mortgage  and 
of  the  record  of  said  mortgage  in  New  Shore- 
ham.  On  July  18th,  1911,  said  Julia  M. 
Vaill,  the  mortgagor  in  said  mortgage,  ex- 
ecuted and  delivered  to  the  complainant  a 
bill  of  sale  of  the  personal  property  covered 
by  said  mortgage.  The  consideration  named 
in  said  bill  of  sale  was  two  thousand  dollars. 
Thereupon  the  complainant  took  possession 
of  said  personal  property,  still  retains  pos- 
session thereof,  and  has  filed  this  bill  to 
restrain  the  respondent  from  interfering  with 
said  chattels,  and  also  for  the  cancellation 
of  said  mortgage. 

The  complainant's  prayer  is  based  upon  her 
interpretation  of  Section  10,  Chapter  258, 
Gen.  Laws,  1909.  The  portion  of  said  section, 
pertinent  to  the  case,  is  as  follows:  "No 
mortgage  of  personal  property  hereafter  made 
shall  be  valid  as  to  the  assignee  in  insolvency 
of  the  mortgagor,  or  any  other  person  except 
the  parties  thereto  and  their  executors  and 
administrators,  until  possession  of  the  mort- 
gaged property  be  delivered  to  and  retained 
by  the  mortgagee,  or  the  said  mortgage  be 
recorded"  .  .  .  "which  said  recording  or 
taking  and  retention  of  possession  as  afore- 
said shall  be  made  [23]  or  taken  within  five 
days  from  ^he  date  of  the  signing  thereof." 
The  complainant  relies  largely  upon  the  au- 
thority of  Burdick  v.  Coates,  22  R.  I.  410, 
48  Atl.  389,  which  was  an  <action  at  law  upon 
a  state  of  facts,  unlike  that  of  the  case  at 
bar;  and  did  not  involve  a  consideration  of 
the  principles  of  trusts  and  of  fraud  which 
should  govern  the  determination  of  the  case 
before  us. 

An  important  provision  in  said  section  is 
that  the  mortgage  remains  valid  as  to  the 
parties,  although  possession  of  the  mortgaged 
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property  be  not  delivered  to  and  retained 
by  the  mortgagee  and  the  mortgage  be  not 
recorded.  The  situation  then,  on  July  18th, 
1911,  before  Julia  M.  Vaill  made  the  bill  of 
sale  of  said  chattels  to  the  complainant,  was 
that  Miss  Vaill  had  by  a  valid  instrument 
conveyed  the  title  of  said  chattels  to  this 
respondent  defeasible  on  payment  of  the  mort- 
gage debt.  For  a  personal  property  mortgage 
is  more  than  a  security;  it  transfers  the 
legal  title  subject  to  defeasance  only  on  per- 
formance of  the  conditions.  Although  she 
was  permitted  by  the  respondent  to  retain 
possession  of  said  chattels.  Miss  Vaill's  pos- 
session was  that  of  a  bailee;  there  remained 
in  her  only  the  right  to  redeem  said  prop- 
erty on  performance  of  the  conditions  of  the 
mortgage.  The  question  before  us  therefore 
is:  Will  a  court  of  equity,  by  reason  of  the 
provisions  of  said  section  of  the  statute,  de- 
cree that  Miss  Vaill  who  was  without  title 
herself,  nevertheless  was  able  to  convey  title 
to  this  complainant,  who  had  actual  notice 
and  full  knowledge  of  the  respondent's  rights 
under  the  mortgage  and  of  the  improprieity 
of  Miss  Vaiirs  act?  For  whatever  may  be 
determined  as  to  the  position  of  the  com- 
plainant. Miss  Vaill  was  guilty  of  actual 
fraud  in  selling  said  chattels  in  disregard  of 
the  rights  of  the  respondent,  unless  her  bill 
of  sale  shall  be  considered  in  equity  merely 
as  a  disposition  of  her  right  to  redeem  and 
not  as  an  attempt  to  convey  title  to  said 
property;  in  which  case  the  complainant 
clearly  would  not  be  entitled  to  the  relief 
which  she  seeks.  Tliis  court  in  Goodell  v. 
Fairbrother,  12  R.  I.  233,  34  Am.  Rep.  631, 
and  Woods  v.  Nichols,  21  R.  I.  637,  45  Atl. 
548,  48  L.R.A.  773,  has  stated  the  generally 
recognized  [24]  principle  that  otherwise  than 
by  estoppel  the  purchaser  acquires  no  better 
title  than  the  vendor  from  whom  he  buys. 
The  complainant  cannot  claim  that  any  doc- 
trine of  estoppel  works  in  her  favor  against 
the  respondent,  because  although  he  allowed 
the  mortgaged  property  to  remain  in  the 
mortgagor's  possession,  nevertheless  before 
the  complainant  took  said  bill  of  sale  she 
had  knowledge  of  the  mortgage  and  that  it 
had  been  recorded.  She  must  claim  that  in 
some  way,  by  reason  of  the  statute,  despite 
the  absence  of  circumstances  creating  an 
estoppel,  and  in  spite  of  her  knowledge  of 
the  facts,  she  has  acquired  from  Miss  Vaill 
a  title  that  Miss  Vaill  herself  did  not  have, 
and  that  equity  will  confirm  that  title  to  her. 
The  purpose  of  statutes  requiring  the  regis- 
try of  mortgages  or  other  conveyances  is  to 
prevent  fraud  and  deception  by  protecting 
bona  fide  purchasers  and  creditors  from  the 
effect  of  secret  encumbrances.  Their  pur- 
pose is  to  prevent  not  to  assist  fraudulent 
transactions.  This  court  said  with  reference 
to  the  absolute  language  of  a  recording  act 
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under  conBideration  in  Wilson  v.  Eaten,  14 
R.  I.  621:  "The  statute,  however,  must  re- 
ceive a  reasonable  construction."  In  well  con- 
sidered cases  in  this  court  r^stry  statutes 
have  received  a  reasonable  construction.  This 
court  has  not  lost  sight  of  the  purpose  of 
such  statutes  and  the  fundamental  principles 
of  equity;  and  has  recognized  that,  even 
where  the  language  of  the  statute,  taken  lit^ 
erally,  is  absolute,  it  may  still  be  the  subject 
of  exception.  Wilson  v.  Esten,  14  R.  I.  621; 
Miller  v.  Coffin,  19  R.  I.  at  page  168,  36  Atl. 
6;  Westerly  Sav.  Bank  v.  Stiliman  Mfg.  Go. 
16  R.  I.  497,  17  Atl.  918.  The  last  case  will 
be  considered  more  fully  later. 

The  complainant  has  invoked  the  aid  of  a 
court  of  equity  and  her  suit  must  be  con- 
sidered in  accordance  with  equitable  princi- 
ples. Before  taking  up  the  important  ques- 
tion of  the  effect  upon  the  complainant's 
rights  of  her  vendor's  fraud,  of  which  she 
had  full  notice  and  in  which  she  participat- 
ed, I  will  consider  how  far  the  knowledge 
by  the  complainant  of  the  respondent's  rights 
In  the  mortgaged  property,  at  the  time  of 
her  purchase,  raises  a  trust  as  to  said  prop- 
erty in  favor  of  the  respondent  against  the 
complainant. 

[25]  Equity  looks  upon  that  as  done  which 
the  parties  intended  to  do  and  which  ought  to 
be  done.  As  against  the  parties  themselves 
and  those  who  purchase  with  notice,  an  agree- 
ment, intended  to  effect  a  transfer  of  prop- 
erty or  to  create  a  lien  upon  it  or  an  equity 
in  it,  though  lacking  in  some  legal  requisite, 
will  be  upheld  in  equity,  which  binds  the 
conscience;  and  in  such  circumstances  a  court 
of  equity,  as  against  the  party  himself  and 
as  against  a  purchaser  with  notice  will  raise 
a  trust.  Legard  v.  Hodges,  1  Ves.  Jr.  (Eng.) 
477. 

Coble  V.  Xonemaker,  78  Pa.  St.  601,  was  a 
suit  by  a  mortgagee  of  an  unrecorded  chattel 
mortgage  against  a  subsequent  purchaser  of 
the  chattels  covered  by  said  unrecorded  mort- 
gage, of  which  the  purchaser  had  notice  at 
the  time  of  his  purchase.  The  court  said: 
"Considered  in  another  aspect,  the  case  seems 
equally  plain.  While  the  title  remained  in 
Eves  (the  mortgagor),  he  held  it  bound  by 
the  trust  for  the  benefit  of  the  plaintiff 
which  the  mortgage  had  created.  When  the 
title  was  passed  to  the  defendant,  he,  having 
notice  of  the  plaintiff's  equities,  became  by 
operation  of  law,  invested  with  the  character 
of  trustee  with  precisely  the  same  obliga- 
tions that  the  contract  expressly  imposed  on 
Eves  (the  mortgagor).  A  trust  already  in 
existence,  and  annexed  to  the  present  sub- 
ject-matter, is  created  de  novo  as  against  a 
person  who  takes  by  a  title  derivative  from 
the  original  trustee:  Lewin  on  Trusts  205. 
If  an  estate  be  passed  by  a  trustee  to  a 
stranger  by  conveyance,  then  the  grantee,  if 


he  be  a  volunteer,  will  be  bound  by  the  trust, 
whether  he  had  notice  of  it  or  not;  for 
though  he  had  no  actual  notice  of  the  equity, 
yet  the  court  will  presume  it  against  him 
where  he  paid  no  consideration:  Id.  206; 
Mansell  v.  Mansell,  2  P.  Wms.  (Eng.)  678, 
681.  But  if  the  grantee  be  a  purchaser  of 
the  estate  at  its  full  value,  then  if  he  take 
with  notice  of  the  trust,  he  is  bound  to  the 
same  extent  and  in  the  same  manner  as  the 
person  of  whom  he  purchased:  Dunbar  v. 
Tredennick,  2  Ball  k  B.  (Eng.)  319,  for 
knowing  another's  right  to  the  property,  he 
throws  away  his  money  voluntarily  and  of 
his  own  free  will:  Mead  v.  Orrery,  3  Atk. 
(Eng.)  [26]  236.  And  the  rule  applies  not 
only  to  the  case  of  a  trust  properly  so  called, 
but  to  purchasers  with  notice  of  any  equita- 
ble encumbrance,  as  of  a  covenant  or  agree- 
ment affecting  the  estate  (Daniels  v.  Davi- 
son, 16  Ves.  Jr.  (Eng.)  249)  or  a  lien  for 
purchase-money:  Mackreth  v.  Bymmons,  15 
Ves.  Jr.  (Eng.)  329.  The  defendant  (the  sub- 
sequent purchaser)  then  held  these  goods 
subject  to  the  equities  of  the  plaintiff  (the 
mortgagor),  under  the  mortgage." 

In  the  early  and  leading  case  in  this  coun- 
try of  Mitchell  v.  Winslow,  2  Story  644,  2 
Fed.  Cas.  No.  9,673,  Judge  Story  said:  "It 
seems  to  me  a  clear  result  of  all  the  au- 
thorities, that  wherever  the  parties,  by  their 
contract,  intend  to  create  a  positive  lien  or 
charge,  either  upon  real  or  upon  personal 
property,  whether  then  owned  by  the  assignor 
or  contractor,  or  not,  or  if  perscmal  property, 
whether  it  is  then  in  esse  or  not,  it  attaches 
in  equity  as  a  lien  or  charge  upon  the  par- 
ticular property,  as  soon  as  the  assignor  or 
contractor  acquires  a  title  thereto,  against 
the  latter,  and  all  persons  asserting  a  claim 
thereto,  under  him,  either  voluntarily,  or 
with  notice,  or  in  bankruptcy." 

In  accordance  with  this  principle  it  was 
held  in  Williams  v.  Winsor,  12  R.  I.  9,  that 
a  mortgage  of  personal  property  to  be  sub- 
sequently acquired,  though  invalid  at  law, 
will  be  upheld  in  equity. 

In  Westerly  Say.  Bank  y.  Stiliman  Mf^. 
Co.  16  R.  I.  497,  17  Atl.  918,  this  court  con- 
sidered the  validity  of  the  mortgage  of  a 
corporation  to  which  the  treasurer  had  af- 
fixed a  seal  and  as  to  which  act  of  the  treas- 
urer there  was  no  allegation  of  author iza/- 
tion,  which  mortgage  was  not  acknowledged 
and  recorded  as  required  by  statute.  The 
court  said:  'The  statute,  however,  only  ap- 
plies to  deeds,  and  it  is  not  clear  that  the 
mortgage  in  question  is  a  deed;  for  though 
the  treasurer  of  the  corporation  afiixed  a 
seal  to  it,  it  is  not  alleged  that  he  was  au- 
thorized to  do  it.  If  the  mortgage  be  not  a 
deed,  it  is  inoperative  at  law  as  a  conveyance, 
and  would  bind  the  estate  only  in  equity, 
where  it  would  undoubtedly  be  enforced  be- 
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tweeit  the  parties  according  to  its  intent. 
Would  [27]  it  likewise  bind  the  estate  as 
against  a  subsequent  mortgagee  or  purchaser 
for  value  with  notice?  We  think  so.  The 
general  rule  is,  that  a  purchaser  with  notice 
of  the  right  of  another,  is  in  equity  liable 
to  the  same  extent  and  in  the  same  manner  as 
the  person  from  whom  he  purchases." 

In  Mayo  v.  NewhofT,  47  N.  J.  Eq.  31,  at 
38, 19  Atl.  837,  the  court  of  chancery  of  New 
Jersey  recognized  the  general  rule  laid  down 
by  Lord  Cottenham  in  Tulk  v.  Moxhay,  2 
Phil.  (Eng.)  774,  that  if  an  equity  is  at- 
tached to  property  by  its  owner,  no  one  pur- 
chasing with  notice  of  that  equity  can  stand 
in  a  different  situation  from  the  owner,  and 
that  this  rule  is  applicable  to  personalty. 

In  Porter  v.  Parks,  49  N.  Y.  666,  the  court 
said:  "While,  therefore,  the  law  is  well 
settled,  as  claimed  on  behalf  of  the  respond- 
ents, that  where  a  party,  by  his  own  act  and 
consent,  has  given  to  another  the  evidence 
of  ownership  and  the  apparent  jus  disponendi 
of  property,  a  bona  fide  purchaser  from  the 
apparent  owner,  or  one  who  advances  money 
or  incurs  responsibilities  on  the  faith  of  the 
title,  will  be  protected,  it  is  equally  well 
settled  that  if  the  party  dealing  with  the 
apparent  owner  has  actual  notice  of  the 
rights  of  the  true  owner,  he  acquires  no 
better  title  than  the  transferor  or  apparent 
owner  can  lawfully  convey.  In  other  words, 
the  purchaser  or  pledgee  is  not  a  lona  fide 
purchaser  as  against  the  rightful  owner,  and 
is  not  within  the  protection  of  the  rule  in- 
voked by  the  defendants,  and  must  rely  upon 
the  actual,  rather  than  the  apparent,  au- 
thority of  the  individual  with  whom  he  deals 
for  his  protection." 

In  Bemheimer  v.  Verdon,  63  N.  J.  Eq.  312, 
the  court  affirmed  a  decree  of  the  Vice  Chan- 
cellor, whose  opinion  is  reported  in  49  Atl. 
732.  The  Vice  Chancellor  held:  that  where 
the  purchaser  of  personalty  located  in  a  cer- 
tain place  has  notice  of  another's  claim  to  a 
mortgage  thereon,  before  taking  the  bill  of 
sale,  equity  will  direct  the  execution  of  a 
mortgage  by  the  purchaser  on  such  person- 
alty as  was  in  such  place  at  the  time  of  pur- 
chase, and  still  remaining  in  the  purchaser's 
hands. 

[28]  In  2  Story's  Equity  Jurisprudence 
at  p.  577,  the  author  says:  "Indeed,  there 
is  generally  no  difficulty  in  equity  in  estab- 
lishing a  lien  not  only  on  real  estate,  but  on 
personal  property,  or  on  money  in  the  hands 
of  a  third  person,  wherever  that  is  a  matter 
of  agreement  at  least  against  the  party  him- 
self, and  third  persons  who  are  volunteers  or 
have  notice.  For  it  is  a  general  principle  in 
equity  that  as  against  the  party  himself,  and 
any  claiming  under  him  voluntarily  or  with 
notice,  such  an  agreement  raises  a  trust." 

Mr.  Pomeroy  in  his  work  on  Equity  Juris- 
diction   (2nd   ed.)    §   591,    says:      "When   a 
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person  is  acquiring  rights  with  respect  to 
any  subject-matter,  the  fact  whether  he  is  so 
acting  with  or  without  notice  of  the  interests 
or  claims  of  others  in  or  upon  the  same  sub- 
ject-matter is  regarded  throughout  the  whole 
range  of  equity  jurisprudence  as  a  most  ma- 
terial circumstance  in  determining  the  extent 
and  even  the  existence  of  the  rights  which 
he  actually  acquires.  In  conformity  with  this 
view,  the  general  rule  has  been  most  clearly 
established,  that  a  purchaser  with  notice  of 
the  right  of  another  is  in  equity  liable  to  the 
same  extent  and  in  the  same  manner  as 
the  person  from  whom  he  made  the  purchase. 
The  same  rule  may  be  thus  expressed  in 
somewhat  different  language:  a  person  who 
acquires  a  legal  title  or  an  equitable  title  or 
interest  in  a  given  subject-matter,  even  for 
a  valuable  consideration,  but  with  notice  that 
the  subject-matter  is  already  affected  by  an 
equity  or  equitable  claim  in  favor  of  another, 
takes  it  subject  to  that  equity  or  equitable 
claim." 

It  therefore  appears  clear  from  the  au- 
thorities that,  in  equity,  this  complainant 
having  knowledge  of  the  agreement  between 
Miss  Vaill  and  the  respondent  to  create  a 
lien  upon  the  chattels  in  question  would  take 
the  same  bound  by  the  trust  as  Miss  Vaill 
was  bound  and  subject  to  the  equities  of  the 
respondent,  although  the  instrument  which 
evidenced  the  agreement  be  defective  in  legal 
form  and  in  execution,  and  be  lacking  in  the 
requisites  of  acknowledgment  and  registry 
necessary  to  make  a  mortgage  valid  in  law. 
It  is  a  well  [29]  recognized  equitable  princi- 
ple that  an  attempt  to  make  a  legal  mortgage 
which  fails  for  want  of  some  solemnity,  may 
yet  create  a  lien  valid  in  equity.  Therefore, 
if  we  should  grant  the  prayer  of  the  com- 
plainant's bill,  we  should  effect  this  result: 
that  a  decree  shall  be  entered  in  this  cause  in 
equity  which  will  permit  the  complainant  to 
hold  said  mortgaged  property  freed  from  the 
trust  by  which  in  good  conscience  and  accord- 
ing to  established  principles  of  equity  she 
should  be  bound. 

I  will  now  consider  the  question  of  fraud 
which  is  involved  in  the  cause.  As  we  have 
said  above  Miss  Vaill  in  selling  said  chattels 
in  disregard  of  the  title  and  ownership  of  the 
respondent  was  guilty  of  actual  fraud.  What 
was  the  position  of  the  complainant  in  the 
transaction  as  it  relates  to  another  equitable 
consideration  important  in  the  case?  Story 
says  (I  Story  Eq.  Juris.  §  395)  :  "Another 
class  of  constructive  frauds  consists  of  those 
where  a  person  purchases  with  full  notice  of 
the  legal  or  equitable  title  of  other  persons 
to  the  same  property.  In  such  cases  he  will 
not  be  permitted  to  protect  himself  against 
such  claims,  but  his  own  title  will  be  post- 
poned, and  made  subservient  to  theirs.  It 
would  be  gross  injustice  to  allow  him  to  de- 
feat the  just  rights  of  others  by  his  ovm  in- 
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iquitous  bargain.  He  becomes  by  such  con- 
duct particeps  criminis  with  the  fraudulent 
grantor;  and  the  rule  of  equity  as  well  as  of 
law  is,  'Dolus  et  fraue  nemitU  patrooinari 
debentJ  And  in  all  such  cases  of  purchases 
with  notice  courts  of  equity  will  hold  the 
purchaser  a  trustee  for  the  benefit  of  the 
persons  whose  rights  he  has  thus  sought  to 
defraud  or  defeat." 

In  the  case  of  Dunbar  v.  Trcdennick,  2 
Ball  &  B.  (Eng.)  319,  the  court  said:  "Why 
then,  what  is  the  situation  of  a  purchaser 
with  notice  of  a  fraudulent  title?  It  cer- 
tainly may  be  stated  as  a  general  proposi- 
tion, that  a  purchaser  with  notice,  is,  in 
equity,  bound  to  the  same  extent,  and  in 
the  same  manner,  as  the  person  from  whom 
he  purchased;  or  as  Lord  Rosslyn  states  it 
in  Taylor  v.  Stibbert,  *If  he  is  a  purchaser 
with  notice,  he  is  liable  to  the  same  equity, 
stands  in  his  place,  [30]  and  is  bound  to 
do  that,  which  the  person  he  represents  would 
be  bound  to  do  by  the  decree.*  What  would 
Weir  (the  purchaser)  be  bound  to  do? 
Why,  to  deliver  up  these  deeds  to  be  can- 
celled, or  to  reconvey,  and  to  restore  the 
possession;  for  notice  operates  by  affecting 
the  conscience  of  the  party.  He  is  a  pur- 
chaser, it  is  true,  for  a  valuable  considera- 
tion, but  he  is  not  a  hona  fide  purchaser: 
he  takes  a  legal  title,  knowing  the  right  in 
equity  to  belong  to  another;  this  is  the  rea- 
soning of  Lord  Hardwicke  in  Le  Neve  v. 
Le  Xeve.  He  is  not  a  party  to  the  original 
fraud,  but  if  I  may  apply  the  reasoning  to 
a  civil  right,  he  is  an  accessary  after  the 
fact." 

Mr.  Justice  Brewer  then  a  member  of  the 
Supreme  Court  of  Kansas,  said  in  Phillips 
V.  Reitz,  16  Kan.  397 :  "If  the  vendee  knew 
of  the  fraudulent  intent  of  the  vendor  and 
bought  with  that  knowledge,  he  can  scarcely 
claim  to  be  a  bona  fide  purchaser,  for  he 
was  knowingly  helping  the  vendor  to  accom- 
plish the  fraud  and  do  the  wrong." 

Among  many  authorities  on  the  point  are 
the  following:  "He  who  takes  title  to  prop- 
erty with  knowledge  or  notice  that  that  title 
is  tainted  with  fraud  takes  it  with  no  better 
right  than  he  had  who  was  guilty  of  the 
fraud ;  that  is,  the  fraud  of  the  actual  wrong- 
doer may,  on  the  question  of  title,  be  alleged 
against  his  successor  on  taking  the  prop- 
erty."    Bigelow  on  The  Law  of  Fraud,  Vol. 

1,  §  12. 

"The  meaning  of  'good  faith'  is  synony- 
mous with  'conscience.'  It  embraces  those 
obligations  which  are  imposed  upon  one,  in 
dealing  with  property,  by  the  circumstances 
surrounding  it  at  the  time.  The  taking  of 
a  legal  estate  after  notice  of  a  prior  right 
makes  a  person  a  mala  fide  purchaser.  Un- 
doubtedly, it  is  an  act  savoring  of  fraud  for 
a  person  who  has  received  actual  direct  no- 


tice of  another's  right  to  go  on,  and  know- 
ingly acquire  the  property  in  violation  of 
that  other *s  right."  Jones  Ch.  Mort.  (5th 
ed.)   p.  699,  §  484. 

"In  its  results,  'good  faith'  is  synonymous 
with  'conscience.*  It  embraces  those  obliga- 
tions which  are  imposed  [31]  upon  one,  in 
dealing  with  property,  by  the  circumstances 
surrounding  it  at  the  time.  It  is  not  ques- 
tioned but  that,  at  the  time  defendants' 
mortgages  were  taken,  the  property  was  sub- 
ject to  complainant's  lien;  that  Pfaflf  (the 
mortgagor)  held  it  subject  to  complainant's 
right.  Tliat  right  continues  until  cut  off  by 
a  superior  right,— by  a  right  which,  in  con- 
science, is  entitled  to  preference.  It  is  fun- 
damental that  such  preference  cannot  be  ac- 
quired by  any  one  having  notice  of  the 
existing  right.  Lord  Hardwicke  laid  it  down 
that  the  taking  of  a  legal  estate  after  notice 
of  a  prior  right  makes  a  person  a  mala  fide 
purchaser.  Le  Neve  v.  Le  Neve,  2  White  & 
T.  Lead  Cas.  Eq.  (4th  Am.  cd.)  109.  Un- 
doubtedly, it  is  an  act  savoring  of  fraud  for 
a  person  who  has  received  actual,  direct 
notice  of  another's  right  to  go  on,  and  know- 
ingly acquire  the  property,  in  violation  of 
that  other's  right."  Riederer  v.  Pfaflf,  61 
Fed.  872. 

Riederer  v.  Pfaff  was  a  suit  for  the  fore- 
closure of  a  chattel  mortgage.  The  question 
considered  by  the  court  was  whether  the  com- 
plainant, who  had  failed  to  comply  with  a 
statutory  requirement  as  to  filing  affidavit 
of  the  renewal  of  his  mortgage,  lost  the 
priority  of  his  mortgage  against  the  claim  of 
a  subsequent  mortgagee  with  notice. 

"It  will,  therefore,  be  assumed  as  a  settled 
principle,  that  a  person  claiming  property 
under  a  deed  or  conveyance,  which  has  been 
duly  executed  and  recorded,  must  take  it 
subject  to  all  other  claims,  of  which  he  has 
had  actual  notice  before  the  execution  of 
his  deed.  Because  after  such  notice,  the  ac- 
cepting and  recording  of  a  conveyance,  must 
be  considered  in  equity  as  fraudulent,  since 
the  party  actually  had  that  notice  which  it 
was  intended  by  the  act  of  the  assembly  he 
might  have  had  by  the  recording  of  the  con- 
veyance of  the  prior  claimant,"  Hudson  v. 
Warner,  2  Harr.  &  G.  (Md.)  415. 

"It  is  an  undoubted  principle  of  equity 
that  the  owner  of  property  may  follow  and 
reclaim  it  wherever  he  can  find  and  identify 
it,  until  arrested  in  the  pursuit  by  the  coun- 
tervailing equity  of  a  hona  fide  purchaser^ 
for  a  valuable  consideration  paid.  A  pur- 
chaser with  notice  that  the  sale  is  a  broach 
of  [32]  trust,  or  a  fraud  upon  the  rights  of 
the  real  owner,  is  particeps  criminis  with 
the  fraudulent  vendor,  and  his  purchase  can- 
not protect  him  against  the  owner,  because 
such  a  purchase  is  not  bona  fide."  Garrard 
V.  Pittsburgh,  etc.  R.  Co.  29  Pa.  St.  168. 
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Does  this  complainant  eBcape  the  effect  of 
the  equitable  doctrine  which  we  are  now  con- 
sidering by  reason  of  the  language  of  the 
statute  in  question?  According  to  the  best 
authority  she  does  not.  In  the  early  and 
celebrated  case  of  Le  Neve  v.  Le  Neve,  2 
White  &  T.  Lead.  Cas.  Eq.  187,  3  Atk.  (Eng.) 
646,  decided  in  1747,  Lord  Hardwicke  con- 
bidered  the  effect  in  equity  of  the  absolute 
language  of  an  early  registry  act  "that  every 
such  deed  shall  be  void  against  any  subse- 
quent purchaser  or  mortgagee  unless  the 
memorial  thereof  be  registered."  The  chan- 
cellor said:  "What  appears,  by  the  pream- 
ble, to  be  the  intention  of  the  act?  Plainly, 
to  secure  subsequent  purchasers  and  mort- 
^jagees  against  prior  secret  conveyances  and 
fraudulent  incumbrances. 

"Where  a  person  had  no  notice  of  a  prior 
conveyance,  there  the  registering  his  subse- 
quent conveyance  shall  prevail  against  the 
priory  but  if  he  had  notice  of  a  prior  con- 
veyance, then  that  was  not  a  secret  convey- 
ance by  which  he  could  be  prejudiced. 

"The  enacting  clause  says  that  every  such 
deed  shall  he  vo-id  against  a/ny  subsequent 
purchaser  or  mortgagee,  unless  the  memorial 
thereof  be  registered,  etc.;  that  is,  it  gives 
him  the  legal  estate,  but  it  does  not  say 
that  such  subsequent  purchaser  is  not  left 
open  to  any  equity  which  a  prior  purchaser 
or  incumbrancer  may  have;  for  he  can  be  in 
no  danger  when  he  knows  of  another  incum- 
brance, because  he  might  then  have  stopped 
his  hand  from  proceeding."  .  .  .  "The 
operation  of  both  acts  of  parliament  and  the 
construction  of  them  is  the  same;  and  it 
Hould  be  a  most  mischievous  thing  if  a  per- 
son, taking  that  advantage  of  the  legal  form 
appointed  by  an  act  of  Parliament,  might 
under  that  protect  himself  against  a  person 
who  had  a  prior  equity,  of  which  he  had 
notice."    ... 

[33]  "The  ground  of  it  is  plainly  this: 
That  the  taking  of  a  legal  estate  after  notice 
of  a  prior  right,  makes  a  person  a  mala  fide 
purchaser;  and  not,  that  he  is  not  a  pur- 
chaser for  a  valuable  consideration  in  every 
other  respect.  This  is  a  species  of  fraud 
and  dolus  melius  itself;  for  he  knew  the  first 
purchaser  had  the  clear  right  of  the  estate, 
and  after  knowing)  that,  he  takes  away  the 
right  of  another  person  by  getting  the  legal 
estate."  .  .  .  "Now,  if  a  person  does  not 
Btop  his  hand,  but  gets  the  legal  estate  when 
lie  knew  the  right  was  in  another,  machinatur 
ad  circumveniendum.  It  is  a  maxim,  too,  in 
our  law,  that  fraus  et  doltts  nemmi  patro- 
cinari  dcbent.  Fraud,  or  mala  fides,  there- 
fore, is  the  true  ground  on  which  the  court 
is  governed  in  the  cases  of  notice."  Le  Neve 
V.  Le  Neve,  W'hite  &  T.  Lead.  Cas.  (8th  ed.) 
Vol.  II.  pp.  192,  193,  196. 

The  principle  announced  in  Le  Neve  v.  Le 
Neve  as  applicable  to  the  rights  of  a  subse- 
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quent  purchaser  or  mortgagee,  having  actual 
notice  of  a  prior  unrecorded  mortgage,  not- 
withstanding the  unqualified  language  of  a 
registry  act,  has  been  generally  accepted  by 
courts  of  equity  and  textwriters  upon  the 
subject  from  1747  to  the  present.  It  has 
been  followed  by  this  court  as  a  proper  in- 
terpretation of  a  registry  statute  and  as 
stating  an  exception  to  be  understood  as 
modifying  the  absolute  language  of  such 
statutes  when  the  language,  upon  a  literal 
reading  appears  to  be  in  conflict  with  the 
purpose  of  such  acts  and  with  the  equitable 
doctrine  of  constructive  fraud  arising  from 
notice.  The  principle  was  recognized  in  Har- 
ris V.  Arnold,  1  R.  I.  125,  at  pages  136  and 
137;  it  was  fully  considered  and  approved  in 
Westerly  Sav.  Bank  v.  Stillman  Mfg.  Co.  16 
R.  I.  497,  17  Atl.  918,  in  an  opinion  written 
by  Cliief  Justice  Ihirfee;  and  has  never  been 
questioned  by  this  court  since  that  time. 

Westerly  Sav.  Bank  v.  Stillman  Mfg.  Co. 
was  a  suit  in  equity  to  establish  the  lien  of 
a  mortgage  which  had  not  been  acknowledged 
and  recorded  in  conformity  with  a  statutory 
provision.  The  language  of  the  statute  then 
under  consideration  was  that  of  Sec.  4,  cap. 
173,  Pub.  Stat.  R.  I.  as  follows:  "Section 
[34]  4.  All  bargains,  sales,  and  other  con- 
veyances whatsoever  of  any  lands,  tenements, 
or  hereditaments,  whether  they  be  made  for 
passing  any  estate  of  freehold  or  inheritance, 
or  for  term  of  years  exceeding  the  term  of 
one  year,  and  all  deeds  of  trust  and  mort- 
gages whatsoever,  which  shall  hereafter  be 
made  and  executed,  shall  be  void,  unless  they 
shall  be  acknowledged  and  recorded  as  afore- 
said: Provided,  that  the  same,  bet^ween  the 
parties  and  their  heirs,  shall  nevertheless  be 
valid  and  binding."  The  court  said:  "The 
section  referred  to  declares  that  all  convey- 
ances of  real  estate  for  more  than  a  year, 
and  all  deeds  of  trust  and  mortgages,  shall 
be  void  unless  they  shall  be  acknowledged 
and  re<?orded,  provided  that  between  the  par- 
ties and  their  heirs  they  shall  be  valid.  The 
language,  taken  literally,  is  absolute,  and, 
under  it  so  taken,  A  might  stand  by  and  see 
B  convey  a  lot  of  land  to  C  by  deed,  and 
then  take  a  deed  from  B  of  the  same  lot  in 
due  form,  and  if  the  deed  to  C  should  happen 
not  to  have  been  acknowledged,  or,  if  ac- 
knowledged, should  happen  not  to  have  been 
forthwith  recorded,  could  acquire  the  better 
title  by  lodging  his  deed  for  record.  We  do 
not  understand,  however,  that  this  section 
has  ever  been  construed  so  as  to  permit  this; 
on  the  contrary  we  understand  that  it  has 
always,  notwithstanding  the  absoluteness  of 
its  language,  been  construed  to  be  subject  to 
an  exception,  implied  from  its  purpose  as  a 
provision  for  the  protection  of  bona  fide  pur- 
chasers and  creditors,  to  the  effect  that  any 
deed  valid  between  the  parties  and  their 
heirs,  though  neither  acknowledged  nor   re- 
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corded,  shall  like'wise  be  valid  as  to  other 
persons  having  actual  notice  of  it;  so  that 
if  any  other  person  having  such  notice  take 
a  conveyance  of  the  land  covered  by  the  prior 
deed,  he  will  take  it  subject  to  any  right, 
title,  or  interest  therein  created  by  the  prior 
deed  as  fully  as  if  the  prior  deed  had  been 
duly  acknowledged  and  recorded.  It  is  true 
that  we  do  not  find  this  construction  given 
to  the  section  by  actual  decision  in  any  re- 
ported case,  but  there  are  reported  cases  in 
which  the  construction  is  recognized.  Taylor 
v.  Luther,  2  Sumn.  228,  23  Fed.  Cas.  No. 
13,796;  Nichols  v.  Reynolds,  1  [35]  R.  I. 
30,  36.  The  construction  is  confirmed  by 
numerous  decisions  under  similar  statutes  in 
other  states,  some  of  which  follow :  Norcross 
V.  Widgery,  2  Mass.  606;  Connecticut  v. 
Bradish,  14  Mass.  296;  Trull  v.  Bigelow,  16 
Mass.  406;  Jackson  v.  Burgott,  10  Johns. 
(N.  Y.)  457;  Van  Rensselaer  v.  Clark,  17 
Wend.  (N.  Y.)  26;  Rogers  v.  Jones,  8  N.  H. 
264;  Emmons  v.  Murray,  16  N.  H.  386;  Hart 
V.  Farmers,  etc.  Bank,  33  Vt.  252;  Ohio  L. 
Ins.  etc.  Co.  v.  Ledyard,  8  Ala.  866;  Rupert 
V.  Mark,  15  111.  640;  Correy  v.  Caxton,  4 
Bin.  (Pa.)  140.  The  Massachusetts  statute 
provided  that  the  conveyance  should  not  1)6 
good  and  effectual  against  any  other  person 
than  the  grantor  and  his  heirs  unless  ac- 
knowledged and  recorded.'  *But,'  said  Par- 
sons, C.  J.,  in  Norcross  v.  Widgery,  supra, 
'if  the  second  purchaser  has  notice  of  the 
first  conveyance,  the  intent  of  the  statute  is 
answered,  and  his  purchase  afterwards  is  a 
fraudulent  act.'  This  construction  finds 
countenance  in  the  wording  of  the  statutes 
of  some  of  the  states;  but  the  construction 
is  the  same,  generally,  even  where  the  stat- 
utes declare  unqualifiedly  that  unregistered 
conveyances  shall  be  void  as  against  pur- 
chasers, or  as  against  all  persons  who  are 
not  parties  to  the  conveyance.  Le  Neve  v. 
Le  Neve,  Ambl.  436;  2  White  &  T.  Lead. 
Cas.  Eq.  4th  Amer.  ed.  109,  and  cases  cited 
in  American  notes  on  pages  213,  214.  We 
think  our  statute  always  has  been  and  should 
continue  to  be  construed  in  the  same  manner." 

It  should  be  observed  that  the  language  of 
the  section  then  under  consideration  is  as 
absolute  and  unqualified  as  that  of  the  sec- 
tion now  before  us. 

The  provision  of  said  section  of  the  public 
statutes  was  that  the  conveyances  named 
therein  should  be  void  unless  acknowledged 
and  recorded.  The  provision  of  Section  10 
of  the  General  Laws,  1909,  is  that  no  mort- 
gage of  personal  property  shall  be  valid  as 
to  any  person  until  possession  of  the  mort- 
gaged property  be  taken  and  retained  by  the 
mortgagee  or  the  mortgage  be  recorded.  In 
each  of  these  sections  there  is  a  similar  pro- 
vision making  the  respective  conveyances 
valid  [36]  as  to  the  parties  thereto,  although 


the  respective  statute  be  not  complied  with. 
Is  there  any  other  provision  in  Section  10 
of  the  General  Laws  which  renders  the  rule 
of  construction  adopted  in  Westerly  Sav. 
Bank  v.  Stillman  Mfg.  Co.  inapplicable  to 
that  section?  In  said  Section  10  there  is 
the  further  provision  that  the  recording  or 
the  taking  and  retaining  of  possession  shall 
be  made  or  taken  within  five  days  from  the 
date  of  the  signing  of  the  mortgage.  Does 
this  clause  render  said  Section  10  essentially 
different  from  said  section  of  the  Public 
Statutes  and  relieve  it  from  the  application 
of  the  rule  laid  down  in  Westerly  Sav.  Bank 
V.  Stillman  Mfg.  Co.?  It  is  clear  that  to 
hold  thus  would  be  to  attempt  to  draw  a 
distinction  between  the  two  sections,  in  re- 
gard to  the  point  now  under  consideration, 
which  is  altogether  unreasonable  and  illogi- 
cal. It  would  be  to  magnify  a  verbal  vari- 
ance into  a  vital  and  legal  distinction  where 
none  could  have  been  intended.  By  the  pro- 
visions of  said  section  of  the  public  statutes 
the  conveyances  therein  named  were  to  be 
invalid  as  to  all  persons  save  the  parties 
thereto  imless  said  conveyances  were  ac- 
knowledged and  recorded;  the  strongest  in- 
terpretation that  can  be  placed  upon  the 
later  act,  regarding  personal  property  mort- 
gages, is  that  they  are  to  be  invalid  as  to 
all  persons  except  the  parties  thereto  unless 
possession  of  the  chattels  be  taken  and  re- 
tained or  unless  said  mortgages  be  recorded 
in  five  days.  According  to  the  strict  lan- 
guage of  each  section  a  condition  of  inva- 
lidity is  provided  for  if  the  requirement  of 
the  respective  statute  is  disregarded,  in  one 
case  if  the  conveyance  is  not  acknowledged 
and  recorded,  in  the  other  if  the  mortgagee 
fails  to  do  one  or  the  other  of  the  things 
therein  prescribed  within  five  days.  It  would 
be  a  perversion  of  reasoning  to  hold  that  the 
legislature  intended  to  provide  for  a  higher 
or  a  different  degree  of  invalidity  in  the 
latter  section  than  in  the  former,  or  to  create 
in  the  latter  section  a  condition  of  invalid- 
ity which  would  be  unaffected  by  any  equi- 
table principle,  which  should  be  applied  to 
the  former.  I  take  it  there  are  no  degrees 
of  invalidity.  Under  the  former  section  the 
holder  of  certain  [37]  conveyances,  unac- 
knowledged and  unrecorded,  according  to  the 
absolute  language  of  that  section,  was  the 
holder  of  an  invalid  conveyance  save  as  to 
the  parties.  Under  the  latter  section  the 
holder  of  a  chattel  mortgage  who  had  not 
taken  and  retained  possession  of  the  chattels 
or  had  not  recorded  said  mortgage  within 
five  days,  by  the  absolute  language  of  that 
section,  was  the  holder  of  an  invalid  per- 
sonal property  mortgage  save  as  to  the  par- 
ties. Each  holder  under  the  conditions 
named  was  in  exactly  the  same  category  as 
to    the   validity   of   his   conveyance   or    his 
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mortgage  and  a  rule  of  construction  appli- 
cable   to    one    statute,    which    declared    the 
invalidity  of  the  conveyance,  is  equally  ap- 
plicable to  the  other  statute  which  declared 
the  invalidity  of  the  chattel  mortgage.     In 
006  case  the  invalidity  was  based  upon  the 
absence  of  acknowledgment  or  record;  in  the 
other  it  was  based  upon  the  absence  of  pos- 
session or  record  within  five  days.    The  test 
of  validity  or  invalidity,  provided  in  the  two 
cases,  differed,  but  the  condition  of  invalid- 
ity was  the  same.    In  Westerly  Sav.  Bank  v. 
Stillman  Mfg.  Co.  the  court  was  dealing  with 
an  instrument  which  was  claimed  to  be  in- 
valid by  one  test;   we  are  dealing  with  an 
instrument   which   is  claimed   to  be   invalid 
according  to  the   other  test.     But  in   each 
case  the  invalidity  claimed  is  based  upon  like 
unlimited  statutory  language.    I  have  sought 
to  emphasize  the  consideration  that  the  lan- 
guage employed  in  each  of  these  two  sections, 
taken  literally,  is  equally  absolute  and  with- 
out exception;    that   for  the   same  purpose, 
which  is  behind  all  registry  statutes,  with  no 
stronger  or  different  purpose  in  one  act  than 
in   the   other   the    legislature,    by   language 
equally  positive,  has  provided  for  the  inva- 
lidity of  certain  instruments  in  the  circum- 
stances respectively  set  out  in  the  two  acta; 
and  that  in  the  constnietion  of  both  acts  any 
equitable  principle  which  would  read  an  ex- 
ception  into  the  absolute   language  of   one, 
with  equal  force  would  require  an  exception 
to  be  understood  as  to  the  operation  of  the 
other. 

Nor  can  it  with  reason  be  said  that  there 
is  any  expression  which  indicates  a  desire 
<jn  the  part  of  the  legislature  to  [38]  limit 
the  rule  of  construction  as  to  registry  stat- 
utes adopted  by  this  court  in  Westerly  Sav. 
Bank  v.  Stillman  Mfg.  Co.  Rather  must  it 
be  inferred  from  the  absence  of  such  provi- 
sion that  the  legislature  was  satisfied  with 
that  construction  and  did  not  desire  to  in- 
terfere with  its  continuance.  Westerly  Sav. 
Bank  v.  Stillman  Mfg.  Co.  was  decided  in 
1889.  The  section  relating  to  personal  prop- 
erty mortgages  now  under  consideration  was 
first  adopted  in  1899.  This  court  had  said 
explicitly  that,  in  equity  at  least,  the  con- 
struction of  all  registry  statutes  should  be 
the  same  whether  such  statutes  in  terms 
provided  that  an  unrecorded  mortgage  was 
valid  aa  against  a  purchaser  with  notice  or 
was  silent  on  that  subject.  That  had  re- 
mained the  settled  rule  of  construction  in 
our  courts  for  ten  years  and  yet  this  statute 
was  passed  without  an  attempt  on  the  part 
of  the  legislature,  by  any  language  in  the 
act,  to  neutralize  or  limit  this  established 
rule  of  construction.  The  case  of  Westerly 
Sav.  Bank  v.  Stillman  Mfg.  Co.  must  be  re- 
garded as  the  ruling  authority  in  this-  state 
upon  the  question  now  under  consideration 
and  is  decisive  of  the  case  at  bar. 
Ann.  Cas.  1017A. — 13. 
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The  view  taken  by  the  English  Court  of 
Chancery  and  by  this  court  in  Westerly  Sav. 
Bank  v.  Stillman  Mfg.  Co.  is  in  agreement 
with  the  great  weight  of  English  and  Amer- 
ican authority. 

In  I  Story's  Equity  Jurisprudence,  the  au- 
thor in  the  course  of  his  treatment  of  the 
subject  of  constructive  fraud,  says  at  Section 
397:  "It  is  upon  the  same  ground  that  in 
countries  where  the  registration  of  convey- 
ances is  required  in  order  to  make  them  per- 
fect titles  against  subsequent  purchasers,  if 
a  subsequent  purchaser  has  notice  at  the 
time  of  his  purchase  of  any  prior  unregis- 
tered conveyance,  he  shall  not  be  permitted 
to  avail  himself  of  his  title  against  that 
prior  conveyance.  This  has  been  long  the 
settled  doctrine  in  courts  of  equity;  and  it 
is  often  applied  in  America,  although  not  in 
England,  in  courts  of  law  as  a  just  exposi- 
tion of  the  registry  acts.  The  object  of  all 
acts  of  this  sort  is,  to  secure  subsequent  pur- 
chasers and  mortgagees  [39]  against  prior 
secret  conveyances  and  incumbrances.  But 
where  such  purchasers  and  mortgagees  have 
notice  of  any  prior  conveyance,  it  is  impos- 
sible to  hold  that  it  is  a  secret  conveyance 
by  which  they  are  prejudiced.  On  the  other 
hand  the  neglect  to  register  a  prior  convey- 
ance is  often  a  matter  of  mistake  or  of  over- 
weening confidence  in  the  grantor;  and  it 
would  be  a  manifest  fraud  to  allow  him  to 
avail  himself  of  the  power  by  any  conni- 
vance with  others  to  defeat  such  prior  con- 
veyance." 

In  Patten  v.  Moore,  32  N.  H.  382,  two 
partners  being  the  owners  of  certain  standing 
timber  executed  a  mortgage  on  the  same  to 
the  complainant,  but  all  the  formalities  re- 
quired by  law  were  not  completed  and  the 
mortgage  recorded  until  November  3rd,  1851. 
On  October  23d,  1851,  one  of  the  partners, 
who  had  purchased  his  copartner's  interest, 
conveyed  said  timber  to  the  respondent  who 
had  knowledge  of  the  complainant's  mort- 
gage. The  respondent  claimed  the  timber  as 
a  bona  fide  purchaser,  alleging  that  the  com- 
plainant's mortgage  was  invalid  against  him, 
it  never  having  been  completed  and  recorded 
till  November  3rd,  1851.  The  court  said: 
"The  principle  of  equity  is  unquestioned,  that 
one  who  buys  property  with  notice  of  an 
existing  right  of  a  third  person,  either  legal 
or  equitable,  shall  be  deemed  to  have  made 
his  purchase  in  bad  faith,  and  to  be  guilty 
of  a  fraud,  so  that  he  will  not  be  permitted 
to  set  up  his  purchase  against  such  right.'" 
.  .  .  "It  is  no  answer  to  this  to  say  that 
the  mortgage  was  at  that  time  invalid.  As 
between  the  parties,  a  mortgage  is  siifiicient 
without  any  oath,  and  without  either  posses- 
sion or  recording.  Rev.  Stat.  248,  Ch.  132, 
§  7.  And  in  that  case,  if  before,  or  at  the 
time  of  his  purchase,  William  Moore  (the 
respondent)   had  notice  that  there  was  even 
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a  defective  and  voidable  mortgage,  as  a  bona 
fide  purchaser,  he  was  chargeable  with  no- 
tice of  all  the  facts  at  that  time  existing 
relative  to  that  mortgage,  and  at  best  would 
stand  in  no  better  position  than  Moore  and 
Gage  (said  partners)." 

[40]  In  Gooding  v.  Riley,  60  N.  H.  400, 
at  411,  the  court  said:  "The  English  regis- 
tory  acts  provided  that  conveyances  of  land 
should  be  deemed  fraudulent  and  void  as 
against  subsequent  purchasers  and  mort- 
gagees, unless  a  memorial  of  such  convey- 
ances was  registered;  but  it  was  very  soon 
the  established  doctrine  in  equity  that  such 
prior  deed  or  incumbrance,  though  not  regis- 
tered, created  an  equitable  title  in  the 
grantee,  and  that,  as  the  object  of  these 
statute  provisions  was  to  protect  subsequent 
purchasers  and  encumbrancers  against  secret 
conveyances,  notice  to  them  would  be  equiva- 
lent to  registry.  Le  Neve  v.  Le  Neve,  3  Atk. 
(Eng.)  646;  and  see  Dickerson  v.  Tijlling- 
hast,  4  Paige  (N.  Y.)  221. 

"In  such  cases  courts  of  equity  lend  their 
aid  to  protect  the  holders  of  such  equitable 
titles  against  subsequent  purchasers  and 
others,  with  notices  of  such  equity,  as  in  all 
other  cases  where  there  is  a  prior  equitable 
title  which  courts  of  equity  would  enforce. 
Whenever  a  party,  who  has  purchased  and 
paid  for  the  property  of  another,  has  taken 
a  promise  to  convey  it,  or  has  taken  a  con- 
veyance which  is  good  as  between  the  parties, 
but  not  as  to  others  for  want  of  registration 
or  the  like,  he  will  in  equity  be  regarded  as 
having  the  equitable  title,  which  w;ill  prevail 
against  a  subsequent  grantee  having  notice 
of  it. 

"A  purchase  with  knowledge  of  such  equity 
is  everywhere  regarded  as  made  in  bad  faith; 
and  this  is  a  doctrine  of  equity,  of  universal 
application,  holding  that  a  purchaser  cannot 
in  conscience  hold  a  legal  estate  so  acquired, 
there  being  no  equity  united  with  it. 

"In  the  case  before  us  as  made  by  the  bill, 
Lawrence  (the  first  mortgagee)  parted  with 
his  money  and  received  this  mortgage  in 
good  faith;  as  between  him  and  Haskill  (the 
mortgagor),  the  title,  both  legal  and  equita- 
ble, passed.  As  to  subsequent  purchasers 
and  mortgagees,  he  was  clothed  with  the 
equitable  title,  and  the  attempt  to  sell  the 
property  afterwards  to  another,  and  thus  de- 
feat the  equitable  title  before  created,  would 
on  the  part  of  Haskill  be  the  grossest  bad 
faith;  and  if  the  second  mortgagee  had  no- 
tice of  the  [41]  prior  equity,  he  would  be 
justly  charged  with  participating  in  the 
fraud. 

"Indeed,  there  is  no  doctrine  of  equity 
more  generally  recognized  than  that  which 
denounces  such  a  purchase  as  made  in  bad 
faith;  and  we  are  wholly  unable  to  perceive 
any  good  reason  why  it  should  not  be  applied 


in  its  full  force  in  a  case  like  the  one  stated 
in  the  bill;  and  this  we  think  accords  with 
the  adjudged  cases  in  our  (wn  courts." 

Under  the  authorities  the  complainant 
must  be  held  guilty  of  fraud  in  knowingly 
entering  into  the  transaction  with  the  mort- 
gagor. Miss  Vaill,  to  defeat  the  legal  and 
equitable  rights  of  the  respondent.  The  re- 
spondent in  good  faith  had  parted  with  his 
money  and  had  received  therefor  the  mort- 
gage in  question.  In  the  sale  of  the  chattels 
by  Miss  Vaill  to  the  complainant,  these  two 
women.  Miss  Vaill  as  principal  and  the  com- 
plainant as  particepa  criminis,  were  guilty 
of  fraud  involving  moral  turpitude  in  thus 
combining  in  the  attempt  to  deprive  thi» 
respondent  of  his  security  and  to  cheat  him 
of  his  money  justly  due.  It  would  be  a  most 
unheard  of  and  monstrous  exercise  of  the 
equity  jurisdiction  of  this  court  to  grant  this- 
complainant  the  relief  which  she  seeks  upon 
a  claim  based  on  her  own  moral  delinquency 
and  fraud.  Such  action  by  the  court  would 
be  in  disregard  of  the  maxim  that  "he  that 
hath  committed  iniquity  shall  not  have 
equity.*' 

The  complainant's  bill  must  be  dismissed. 
On  July  tenth,  1914,  at  ten  o'clock  A.  u.» 
the  respondent  may  present  to  this  court  a. 
form  of  decree  to  be  entered  in  the  Superior 
Court  dismissing  the  complainant's  bill  and 
awarding  costs  to  the  respondent. 

Johnson,  C.  J.,  and  Baker,  J.,  concurring. 

VING9NT,  J.  (dissenting). — This  is  a  suit 
in  equity  whereby  the  complainant  seeks  to 
restrain  the  respondent  from  taking  posses- 
sion of  certain  personal  property  and  from 
foreclosing  or  treating  as  valid  a  certain, 
mortgage  upon  the  same  and  to  have  said 
mortgage  delivered  up  and  canceled. 

[42]  A  restraining  order  was  issued  which 
was  continued  after  a  hearing  upon  the  mo- 
tion for  a  preliminary  injunction  and  is  still 
in  force.  Subsequently,  after  the  pleadings 
were  closed  and  after  a  hearing  in  the  Supe* 
rior  Court  upon  the  entry  of  a  final  decree,, 
the  case  was  certified  to  this  court  under 
Sec.  35,  Chap.  289,  Qen,  Laws  of  R.  I.  upon 
an  agreed  statement  of  facts. 

From  the  facts,  as  stated,  it  appears  that 
on  or  before  September  28th,  1910,  Julia  M. 
Vaill,  now  deceased,  executed  and  delivered 
to  the  respondent,  the  mortgage  under  con- 
sideration covering  personal  property  then 
owned  by  Miss  Vaill  and  located  in  New 
Shoreham,  Rhode  Island.  The  respondent 
never  took  possession  of  the  mortgage  chat- 
tels nor  did  he  have  the  said  mortgage  re- 
corded within  five  days  from  the  date  of  the 
signing  thereof,  but  the  same  was  placed  on 
record  in  New  Shoreham  on  October  26, 
1910.  Later,  on  July  18,  1911,  Miss  Vaill,. 
by  a  bill  of  sale,  sold  and  conveyed  the  chat- 
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iels  described  in  the  said  mortgage  to  the 
complainant  who  thereupon  took,  and  has 
sioce  retained,  possession  of  the  same. 

The  complainant  at  the  time  when  she  pur- 
chased the  property — July  18,  1911 — knew  of 
the  existence  of  the  said  mortgage  to  the 
respondent  and  that  the  same  then  appeared 
of  record.  The  indebtedness  for  which  the 
said  mortgage  was  ^iven  has  not  been  paid, 
the  interest  thereon  is  in  default,  and,  there- 
fore, the  respondent  claims  the  right  to  take 
possession  of  and  sell  the  property  covered 
by  said  mortgage  under  the  provisions  there- 
of. The  respondent  also  claims  that  the 
mortgage  is  valid  as  to  the  complainant 
because  the  complainant  knew  of  its  exist- 
ence and  record  prior  to  her  alleged  pur- 
chase of  the  property  which  the  mortgage 
describes. 

On  the  other  hand,  the  complainant  claims 
that  said  mortgage  has  no  validity  what- 
ever, it  not  having  been  recorded  within  five 
days  from  the  date  of  the  signing  thereof 
as  required  by  Sec.  10,  Chap.  258  of  the  Gen. 
Laws  of  1909. 

[43]  The  case  presents  but  a  single  issue, 
and   that   is,   whether   or   not  a  mortgagee, 
who    has    neither    taken    possession    of    the 
mortgaged  property  nor  recorded  his  mortgage 
within  the  time  required  by  statute,  can  still 
maintain  his  mortgage  as  against  the  mort- 
gagor's vendee  who  purchases  the  property 
with  full  knowledge  of  the  existence  of  the 
mortgage.     The  statute  which  fixes  the  time 
within  which  mortgages  of  personal  property 
s!iall  be  recorded  is  Sec.  10^  Chap.  258,  Gen. 
Laws  of  K.  I.  and  is  as  follows:     "Sec.  10. 
Xo  mortgage  of  personal  property  hereafter 
made  shall  be   valid  as  to  the  assignee  in 
insolvency   of  the  mortgagor,   or  any   other 
person  except  the  parties  thereto  and  their 
executors   and   administrators,   until   posses- 
sion of  the  mortgaged  property  be  delivered 
to  and   retained   by   the  mortgagee,   or  the 
said  mortgage  be  recorded  in  the  records  of 
mortgages  of  personal  property  in  the  town 
or  city  where  the  mortgagor  shall  reside,  if 
in  this  state;  and  if  not  in  this  state,  then 
in  the   town  where  the  property  is  at   the 
time  of  making  said  mortgage;'  which  said 
recording  or  taking  and  retention  of  posses- 
siion    as   aforesaid    shall    be   made   or   taken 
within  five  days  from  the  date  of  the  signing 
thereof:     Provided,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  affect  any 
transfer  of  property  under  bottomry  or  res- 
pondentia  bonds,   or  of  any   ship  or  goods 
at  sea  or  abroad,  if  the  mortgagee  shall  take 
possession  thereof  as  soon  as  may  be  after 
the  arrival  of  the  same  in  this  state." 

The  respondent  claims  that,  notwithstand- 
ing the  specific  terms  of  the  statute,  the 
recording  of  a  personal  property  mortgage, 
after  the  expiration  of  more  than  five  days 
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from  the  date  of  the  signing  thereof  acts  as 
a  constructive  notice  to  those  who  may  take  a 
conveyance  subsequent  to  such  recording  and 
that  as  against  them  such  a  mortgage  would 
be  valid. 

Our  statute,  before  quoted,  contains  the 
imperative  provision  that  no  mortgage  of 
personal  property  shall  be  valid  until  the 
mortgagee  shall  take  possession  of  the  mort- 
gaged property  or  until  he  shall  record  his 
mortgage,  and  that  such  [44]  possession  or 
recording  shall  take  place  within  five  days 
from  the  date  upon  which  the  mortgage  is 
signed.  As  the  court  said  in  Hay  thorn  v. 
Van  Keuren.(N.  J.)  74  Atl.  502:  "The  pre- 
sumption is  that  the  word  'shall'  in  a  stat- 
ute is  used  in  an  imperative  and  not  in  a 
directory  sense.  If  a  different  interpretation 
is  sought,  it  must  rest  upon  something  in 
the  character  of  the  legislation  or  in  the  con- 
text which  will  justify  a  different  meaning." 
In  thus  making  the  record  of  the  mortgage 
imperative  within  a  specified  time,  the  legis- 
lature must  have  had  some  object  in  view 
and  must  have  intended  that  the  failure  to 
record  should  have  some  bearing  and  some 
effect  on  the  validity  of  the  instrument.  It 
seems  to  me  that  the  legislature,  in  using 
the  language  which  we  find  in  the  statute, 
intended  that  a  mortgage  which  remained 
unrecorded  for  a  period  of  five  days  should 
have  no  further  legal  existence,  except  as 
between  the  parties.  The  fixing  of  a  definite 
period  within  which  a  mortgage  must  be 
recorded  places  the  mortgage  upon  a  different 
footing  from  mortgages  made  under  statutes 
where  no  special  time  for  recording  is  fixed. 
This  difference  has  been  recognieed  by  this 
oouyt  in  the  case  of  Burdick  v.  Coatcs,  22 
B.  I.  410,  48  Atl.  389,  in  which  the  court, 
referring  to  the  case  of  Commercial  Nat. 
Bank  v.  Colton,  17  R.  I.  226,  21  Atl.  349, 
used  the  following  language:  "The  mort- 
gage was  recorded  prior  to  the  assignment, 
and  there  was  no  provision  in  the  statute 
as  to  the  time  when  it  should  be  recorded. 
The  present  statute  is  quite  different;  and 
under  a  similar  statute  in  Massachusetts  it 
was  held,  in  Drew  v.  Streeter,  137  Mass.  4G0, 
that  an  attachment  made  before  the  mort- 
gage was  recorded,  even  though  the  record 
was  within  the  statutory  period,  took  prece- 
dence of  the  mortgage." 

In  the  later  case  of  Ziegler  v.  Thayer,  34 
R.  I.  288,  83  Atl.  266,  the  court  said  in 
quoting  from  In  re  Ronk,  111  Fed.  154:  "It 
is  apparent  that  it  was  the  purpose  of  the 
legislature  to  allow  no  valid  claim,  lien,  or 
secret  equity  to  be  created  on  goods  unless 
public  disclosure  was  made  either  by  deliv- 
ery of  the  goods  to  the  assignee  or  mortgagee 
Und  the  retention  thereof  by  him,  or  by  re- 
cording the  assignment  or  mortgage  within 
10  [45]  days.     To  hold  otherwise  would  bie 
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to  defeat  the  beneficial  eflfect  of  the  recording 
statute." 

Tliere  are,  however,  some  authorities  which 
support  the  respondent's  contention  that  re- 
cording, however  long  delayed,  acta  as  con- 
structive notice  to  those  who  take  a  con- 
veyance subsequent  to  such  recording.  In 
support  of  this  contention  the  respondent  cites 
cases  from  Ohio,  Kansas,  Michigan,  Texas 
and  New  York.  In  only  three  of  these  states, 
Kansas,  Texas  and  Ohio,  does  the  statute  fix 
any  time  for  recording.  In  Kansas  and 
Texas  the  statute  provides  for  recording 
'forthwith"  and  in  Ohio  within  six  months. 
The  courts  in  those  states  hold  that  the  later 
record  of  the  mortgage  is  a  notice  to  parties 
who  may  subsequently  deal  with  the  property 
in  question. 

In  Burdick  v.  Coates,  supra,  this  court 
held  that  a  chattel  mortgage  could  have  no 
validity  whatever  if  the  mortgagee  failed  to 
take  possession  of  the  property  or  to  record 
his  mortgage  within  five  days  from  the  date 
of  the  signing  thereof,  quoting  Drew  v. 
Streeter,  137  Mass.  460. 

The  conclusions  reached  by  this  court  in 
Burdick  v.  Coates,  supra,  is  in  accord  with 
the  decisions  of  the  courts  of  many  other 
states.  See  Sheldon  v.  Connor,  48  Me.  584; 
Kennedy  v.  Shaw,  38  Ind.  474;  Simpson  v. 
Harris,  21  Nev.  353,  31  Pac.  1009;  Gassner 
V.  Patterson,  23  Cal.  299;  Sage  v.  Browning, 
51  111.  217;  People  v.  Hamilton,  17  111.  App. 
599;  Lockwood  v.  Slevin,  26  Ind.  124;  Par- 
roski  V.  Goldberg,  80  Wis.  339,  50  N.  W.  191 ; 
Bevans  v.  Bolton,  31  Mo.  437;  Rawlings  v. 
Bean,  80  Mo.  614;  Garland  v.  Plummer,  72 
Me.  397;  Sidener  v.  Bible,  43  Ind.  230;  Mc- 
Dowell V.  StcAvart,  83  111.  638. 

These  authorities  are  equally  applicable  to 
another  contention  of  the  respondent  that  an 
unrecorded  chattel  mortgage  is  valid  against 
a  subsequent  purchaser  with  actual  knowl- 
edge of  the  mortgage. 

The  respondent  also  cites  cases  to  the  effect 
that  an  unrecorded  conveyance  of  real  estate 
is  valid  against  a  subsequent  purchaser  with 
notice  of  the  prior  conveyance.  It  [46]  does 
not,  however,  appear  that  the  questions  sub- 
mitted in  the  cases  cited  by  the  respondent 
upon  this  point  arose  under  any  statute  per- 
emptorily fixing  a  time  within  which  convey- 
ances of  real  estate  shall  be  recorded,  but 
that  they  were  determined  by  the  well  settled 
and  well  understood  equitable  principles  gov- 
erning such  matters. 

While,  as  before  stated,  there  is  authority 
supporting  the  respondent's  contention  re- 
garding both  constructive  and  actual  notice, 
the  weight  of  authority  seems  to  support  the 
law  as  laid  do^^Ti  by  this  court  in  Burdick 
V.  Coates,  supra,  and  I  see  no  reason  for 
changing  the  views  therein  expressed  regard- 
ing the  interpretation  of  the  statute  in  ques- 
.tion. 


I  think  that  the  complainant  is  entitled  to 
a  decree  as  prayed  for  in  her  bill  of  com- 
plaint. 

Parkhurst,  J.,  concurs  in  opinion  of  Vin- 
cent, J. 

NOTE. 

Validity  of  Chattel  Mortgage  Not  Re- 
eorded  as  Required  by  Statute  as 
against  Person  Taking  ConToyanee 
Snbseqnent  to  Aotnal  Reoording. 

Where  a  chattel  mortgage  is  recorded,  but 
not  within  the  definite  time  prescribed  by 
statute,  and  subsequent  to  its  recording  a 
third  person  takes  a  transfer  of  the  chattel 
covered  by  the  mortgage,  can  the  purchaser 
defeat  the  recorded  mortgage?  In  the  re- 
ported case  this  question  is  resolved  against 
the  purchaser.  The  court  holds  that  a  rea- 
sonable construction  should  be  placed  on  the 
unqualified  terms  of  the  statute  affecting 
the  validity  of  the  mortgage,  and  the  court 
then  applies  the  equitable  principle  that  one 
who  purchases  with  full  notice  of  the  legal 
or  equitable  title  of  another  becomes  par- 
ticepa  crimifUa  with  the  fraudulent  grantor. 

In  another  jurisdiction,  however,  a  statute 
similar  to  the  one  considered  in  the  reported 
case  has  been  more  strictly  construed,  and 
apparently  the  actual  recording  of  a  chattel 
mortgage  after  the  time  specified  by  statute 
does  not  render  the  mortgage  in  that  juris- 
diction valid  as  against  one  who  subsequent- 
ly takes  a  conveyance  of  the  property. 
Cheny worth  v.  Daily,  7  Ind.  285;  Lockwood 
V.  Slevin,  26  Ind.  124;  Kennedy  v.  Shaw,  38 
Ind.  474. 
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Maine  Supreme  Judicial  Court — ^May  8,  1914. 
112  Me.  S;  00  Ail.  ^31, 


Ifnnielpal   Corporations  —  Regulation 
of  Meat  Dealers. 

An  ordinance  of  the  town  of  Houlton,  pro- 
viding that  no  carcasses  of  neat  cattle,  sheep, 
or  swine,  wherever  slaughtered,  shall  be 
sold  or  offered  for  sale  in  the  town,  unless 
inspected  at  the  time  of  the  slaughter  by 
an  official  inspector,  etc.,  was  a  proper  exer- 
cise of  the  police  power  of  the  state  as  dele- 
gated by  Rev.  St.  c.  4,  §  93,  cl.  3,  providing 
that  towns,  cities,  and  villages  may  niake 
and  enforce  ordinances  respecting  infectious 
diseases  and  health. 

[See  note  at  end  of  this  case.] 
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Power  to  Pass  Inspection  La^irs. 

The  right  to  pass  inspection  laws  belongs 
to  the  police  power  of  the  government. 
Restraining  Injnrions  Business. 

Though  all  by-laws  made  in  restraint  of 
trade,  or  which  tend  to  create  a  monopoly, 
are  void,  yet  a  city  or  town,  by  reasonable 
general  provisions,  by  ordinance,  may  regu- 
late and  restrain  all  noxious  and  injurious 
callings  within  its  limits. 

Reasonableness  of  Ordinance. 

A  municipality  can  enact  reasonable  ordi- 
nances only,  and  the  court  will  annul  ordi- 
nances which  are  unreasonable,  illegal  or  re- 
pugnant to  law. 

PreTcntins  Injnry  to  Public. 

Any  regulation,  whatsoever  its  character, 
which  is  instituted  for  the  purpose  of  pre- 
venting injury  to  the  public,  and  which  tends 
to  furnish  the  desired  protection,  is  con- 
stitutional. 

[See  generally,  104  Am.  St.  Rep.  638.] 

Inspection  —  Provision  for  Expense. 

An  ordinance  of  the  town  of  Houlton,  re- 
quiring meat  offered  for  sale  in  the  town  to 
be  inspected  by  an  official  inspector,  was  not 
invalid,  because  the  expense  of  the  inspection 
was  not  provided  for  therein. 

Scope  of  Police  Power. 

The  police  power  of  the  state  is  coextensive 
with  self -protection,  and  is  not  inaptly 
termed  *'the  law  of  overruling  necessity." 

[See  6  R.  C.  L.  tit.  Constitutional  Laxo,  p. 
183  et  seq.] 

On  report  from  Supreme  Judicial  Court, 
Aroostook  county. 

Prosecution  of  Charles  W.  Star  key  for  vio- 
lation of  town  ordinance.  Defendant  convict- 
ed and  appeals.  Case  reported  to  law  court. 
The    facts   are   stated   in  the  opinion.     Af- 

FISMED. 

Perley  C.  Breton  for  State. 

8haic,  Burleigh  d  Shaw  for  respondent. 

[9]  Hais'Son,  J. — ^This  is  a  complaint  for  a 
violation  of  an  ordinance  of  the  town  of  Houl- 
ton, and  comes  before  the  court  on  report. 

The  material  parts  of  the  record  are  as 
follows : 

On  September  29th,  1912,  the  Board  of 
Health  of  the  Town  of  Houlton  adopted  the 
following  rule  or  regulation: 

"Carcasses  of  neat  cattle,  sheep  or  swine 
wherever  slaughtered  shall  not  be  sold  or  of- 
fered for  sale  in  the  town  of  Houlton  unless 
they  have  been  inspected  at  the  time  of 
slaughter  by  an  official  inspector  and  bear  the 
fitamp  of  approval  of  said  inspector  in  like 
manner  as  those  inspected  by  the  United 
States  Bureau  of  Animal  Industry  for  Inter- 
state trade." 

"On  the  21st  day  of  December,  1912,  the 
respondent  by  virtue  of  complaint  made  by 
A.  B.  Smart  was  arrested  for  violation  of  this 
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ordinance,  and  a  hearing  was  held  before  the 
Judge  of  the  Houlton  Municipal  Court  on 
said  date.  Upon  hearing  the  respondent 
pleaded  not  guilty,  was  adjudged  guilty  by 
said  Court,  and  was  sentenced  to  pay  a  fine 
of  ten  dollars  and  costs,  from  which  sentence 
he  appealed  to  the  Supreme  Judicial  Court, 
and  the  appeal  was  properly  ponding  in  the 
April  Term,  1913." 

"It  is  admitted  that  this  rule  was  promul 
gated  in  accordance  with  the  provisions  of 
the  statute." 

*'This  case  is  reported  to  the  Law  Court 
for  determination  of  the  questions,  whether 
the  rule  or  regulation  above  promulgated,  is 
reasonable,  and  constitutional."  If  the  de- 
cision is  for  the  State,  judgment  of  the  lower 
court  is  to  be  affirmed." 

The  respondent  contends  that  the  *'ordi- 
nance  is  unreasonable  and  illegal,  because  it 
is  against  ancient  custom,  is  indefinite  and 
does  not  provide  for  the  payment  of  the  in- 
spection called  for  in  the  same,  that  it  inter 
feres  with  the  rights  of  private  property  and 
the  freedom  of  the  people  to  trade  with  one 
another." 

[10]  The  attorney  for  the  State  contends 
that  it  is  a  proper  exercise  of  the  police  power 
of  the  State  as  delegated  by  the  statute. 

The  Constitution  of  the  State,  Art.  IV,  part 
3rd,  Sec.  1,  provides  that  the  legislature 
shall  have  full  power  to  make  and  establisli 
all  reasonable  laws  and  regulations  for  the 
defense  and  benefit  of  the  people  of  the  State. 

The  legislature,  in  R.  S.  chap.  4,  sec.  93, 
clause  3,  has  provided  that  towns,  cities  and 
village  corporations  may  make  and  enforce 
ordinances,  "respecting  infectious  diseases 
and  health." 

Salutary  laws  relating  to  contagious  dis- 
eases, and  the  enforcement  of  proper  re- 
straints in  relation  thereto,  have  been  pasii(>d 
from  time  to  time,  the  wisdom  of  which  can 
not  be  questioned.  In  such  cases,  as  in  the 
case  at  bar,  individual  convenience  and  profit 
must  be  enjoyed  in  proper  subjection  to  and 
observance  of  the  laws  affecting  the  public 
health,  which  Is  at  the  foundation  of  the  pub- 
lic good.  These  laws  affect  the  common- 
wealth, are  of  the  highest  importance,  and 
the  necessity  for  additional  safeguards  has 
increased  with  increasing  population  and  the 
many  new  agencies  and  methods  of  distribut- 
ing meats  and  other  articles  of  food  to  the 
consumer.  The  subject  has  engaged  the  at- 
tention of  all  legislative  bodies.  State  and 
national,  and  the  end  sought  justifies  a  con- 
tinual active  interest  in  this  essential  ele- 
ment of  the  public  good. 

Tlie  right  to  pass  inspection  laws  belongs 
to  the  police  power  of  the  government. 
Cooley's  Const.  Lim.  (1st  ed.)  584-5.  Inspec- 
tions are  necessary  incidents  to  the  execution 
of  quarantine  and  health  laws,  and  laws  to 
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prevent  fraud,  imposition  and  extortion  in 
quality  and  quantity  in  sales,  and  the  power 
to  provide  for  them  has  been  uniformly  recog- 
nized as  the  subject  of  delegation  to  munici- 
pal corporations.  Ibid.  Sedgwick  on  Stat, 
and  Const.  Law,  463;  22  Cyc.  1364;  19  Cyc. 
1090. 

A  statute  providing  for  inspection  of  kero- 
sene and  other  oils,  to  prohibit  the  sale  of 
such  as  ignite  below  a  certain  degree  of  heat, 
is  a  plain  and  reasonable  exercise  of  the  po- 
lice power  of  the  State.  Patterson  v.  Ken- 
tucky, 97  U.  S.  501,  24  U.  S.  (L.  ed.)  1115. 
So  would  be  any  law,  providing  for  the  in- 
spection of  fresh  meat,  and  other  provisions, 
in  order  that  the  public  welfare  may  be  pro- 
tected from  danger,  arising  from  the  con- 
sumption of  unwholesome  food.  Tiedman 
Lim.  of  Police  Power,  Sec.  89. 

[11]  It  is  true,  as  contended  by  the  re- 
spondent, that  all  by-laws  made  in  restraint 
of  trade,  or  which  tend  to  create  a  monopoly, 
are  void,  but  a  city  or  town,  by  reasonable 
general  provisions,  by  ordinance,  may  regu- 
late and  restrain  all  noxious  and  injurious 
callings  within  its  limits,  and  that  they  may 
prevent  animals  from  being  slaughtered  in 
designated  localities  within  the  city,  and 
may  designate  a  particular  quarter  of  the 
city  or  town  within  which  the  business  may 
be  conducted,  and  prohibit  it  in  others,  and 
regulate  and  restrain  them  so  as  to  prevent 
their  becoming  offensive  or  injurious;  but 
in  doing  so  all  p'ersons  should  be  free  to  en- 
gage in  the  business  within  those  localities 
by  conforming  to  the  municipal  regulations. 
Chicago  V.  Rumpff,  45  111.  90,  92  Am.  Dec. 
196. 

A  municipality  has  power  to  enact  reason- 
able ordinances  only,  and  that  the  court  will 
annul  ordinances  which  are  unreasonable,  il- 
legal or  repugnant  to  law  is  a  doctrine  imi- 
formly  sustained.  Jones  v.  Sanford,  66  Me. 
585;  State  v.  Robb,  100  Me.  180,  4  Ann.  Cas. 
275,  60  Atl.  874.  And  any  regulation,  what* 
soever  its  character,  which  is  instituted  for 
the  purpose  of  preventing  injury  to  the  public, 
and  which  does  tend  to  furnish  the  desired 
protection,  is  clearly  constitutional.  Tied- 
man*s  Limitation  of  Police  Power,  Sec.  89; 
Lake  View  v.  Rose  Hill  Cemetery  Co.  70  111. 
191,  22  Am.  Rep.  71;  Cooley's  Const.  Lim. 
Sec.  200. 

That  the  expense  of  inspection  is  not  pro- 
vided for  is  raised  as  an  objection  to  the 
Validity  of  the  ordinance,  and  People  v.  Harp- 
er, 91  111.  357,  is  cited  as  sustaining  the  ob- 
jection, but  that  case  expressly  holds  that 
the  officers  in  respect  to  whom  the  Constitu- 
tion speaks  of  fees  and  salaries  fixed  by  law, 
are  only  those  specifically  named  in  that 
instrument,  and  do  not  embrace  officers  ap- 
pointed under  the  inspection  laws  of  the  State. 

That  no  fee  is  required  or  provided  for  is 
in  favor  of  the  respondent.     So  long  as  an 


inspection  fee  is  not  so  much  in  excess  of 
what  appears  to  be  reasonably  required  for 
inspection  as  to  make  it  appear  to  be  an  act 
designed  for  revenue  instead  of  regulation, 
it  presents  no  legal  question.  22  Cyc.  1365, 
note  7. 

Statutes  in  relation  to  inspection  of  articles 
intended  for  sale  as  food  have  been  enacted 
as  occasion  required  since  the  formation  of 
our  government.  Laws  requiring  inspection 
of  flour,  beef,  pork,  butter,  lard  and  fish  are 
of  this  class.  The  obvious  purpose  of  the 
ordinance  under  consideration  was  to  prevent 
the  sale  and  use  of  meats  unfit  for  consump- 
tion, and  to  protect  the  people  against  [12] 
deception.  Such  provision  is  not  only  within 
the  legislative  right,  but  is  an  imperative 
legislative  duty. 

The  police  power  of  the  State  is  co-exten- 
sive with  self-protection,  and  is  not  inaptly 
termed  "the  law  of  overuling  necessity.'*  It 
is  that  inherent  and  plenary  power  in  the 
State  which  enables  it  to  prohibit  all  things 
hurtful  to  the  comfort,  safety  and  welfare  of 
society.  Lake  View  v.  Rose  Hill  Cemetery, 
70  111.  191,  22  Am.  Rep.  71,  supra;  Com. 
V.  Wheeler,  205  Mass.  384,  18  Ann.  Caa.  319, 
91  N.  E.  416,  137  Am.  St.  Rep.  456;  Pittsburg, 
etc.  Coal  Co.  v.  Louisiana,  156  U.  S.  590,  599, 
15  S.  Ct.  459,  39  U.  S.  (L.  ed.)  544. 

The  regulation  of  the  place  and  manner  of 
conducting  the  slaughtering  of  animals,  and 
the  business  of  butchering  within  a  city,  and 
the  inspection  of  animals  to  be  killed  for 
meat,  and  of  the  meat  afterwards,  are  among 
the  most  necessary  and  frequent  exercises  of 
this  power.  Slaughter-House  Cases,  16  Wall. 
86,  21  U.  S.  (L.  ed.)  394. 

It  is  the  opinion  of  the  court  that  the  ordi- 
nance IS  a  valid  police  regulation,  and  the 
entry  must  be. 

Judgment  affirmed. 
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Introductory. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  statutory  or  mu- 
nicipal regulation  of  meat  dealers.  The  note 
is  confined  to  those  cases  involving  the  right 
to  regulate  the  occupation,  and  the  right  to 
levy  a  strictly  revenue  tax  is  not  considered. 
A  collection  of  the  earlier  cases  will  be  found 
in  the  note  to  Trigg  v.  Dixon,  Ann.  Cas. 
1912B  509. 
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General  Rule, 


It  is  generally  held  that  a  statute  or  ordi- 
nance regulating  the  occupation  of  a  meat 
dealer  is  valid,  whether  it  prohibits  the  sale 
of  meat  except  under  specified  conditions, 
or  confines  the  sale  thereof  to  certain  places, 
or  imposes  a  license  tax  in  order  to  defray 
the  expense  of  inspecting  the  meats  and  the 
markets. 

England. — ^See  Hewett  v.  Hattersley  [1912] 
3  K.  B.  35,  107  L.  T.  N.  S.  228  j  Lambert  v, 
Rowe  [1914]  1  K.  B.  38;  Bothamley  v.  Jolly 
£1915]  3  K.  B.  425;  Williams  v.  Allen  [1916] 
1  K.  B.  425. 

Canada, — See  Eosenfelt  v.  Biron,  43  Quebec 
Super.  Ct.  127 ;  Gaudreau  v.  Montreal,  48  Que- 
bec Super.  Ct.  388. 

Arkansas. — Carpenter  v.  Little  Rock,  101 
Ark.  238,  142  S.  W.  162. 

Hawaii. — ^I'err  v.  Hop  Kee,  21  How.  206, 
Ann.  Cas.  1915D  1082. 

Indiana. — See  Gardner  v.  State,  183  Ind. 
101,  108  N.  E.  230. 

Maine. — See  the  reported  case. 
New  Jersey. — Feld  v.  Board  of  Health,  86 
N.  J.  L.  96,  90  Atl.  672.     See  Silverman  v. 
Board  of  Health,  85  N.  J.  L.  46,  88  Atl.  622. 
Oregon. — Sterrett,  etc.  Packing  Co.  v.  Port- 
land, 164  Pac.  410. 

Pennsylvania. — Com.  v.  Bracony,  22  Pa. 
Dist.  871. 

South  Dakota. — State  v.  Devers,  32  S.  D. 
473,  143  N.  W.  364. 

Texas.— Ex:  p.  Wade,  66  Tex.  Grim.  181, 
146  S.  W.  179;  Altgelt  v.  Gerbic,  149  8.  W. 
233. 

"The  importance  of  securing  to  a  commun- 
ity pure  and  wholesome  food  has  led  to  the 
Tery  general  enactment  of  statutes  and  ordi- 
nances regulating  the  sale  of  such  products. 
Impure  and  adulterated  foods,  especially  milk 
and  meats,  are  a  prolific  source  of  disease  and 
a  menace  to  the  public  health.  Tlierefore,  it 
is  generally  held  that  ordinances  regulating 
the  sale  of  milk  and  fresh  meats  are  a  valid 
exercise  of  the  police  power  delegated  to  cities 
to  protect  health  and  prevent  fraud."  Car- 
penter V.  Little  Rock,  101  Ark.  238,  142  S. 
W.  162. 

Illustration  and  Application  of  Rule, 

In  Com.  V.  Bracony,  22  Pa.  Dist.  871,  the 
court  sustained  an  ordinance  which  provided 
that  no  cased,  blown,  raised,  stuffed,  putrid, 
impure,  heated,  or  unwholesome  meat,  or  the 
meat  of  an  animal  that  had  died  from  disease 
or  accident,  or  which  had  not  been  properly 
slaughtered,  bled,  dressed,  and  cleaned,  should 
be  sold,  held  or  offered  for  sale  for  human 
food  within  the  city;  and  that  no  person 
should  hold,  sell  or  offer  for  sale  for  human 
food  the  flesh  of  a  calf,  pig  or  lamb  under 
four  weeks  old,  or  of  a  boar  over  two  months 
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old,  or  of  any  animal  in  advanced  pregnancy. 
It    further    provided   that    all   meat    dealers 
should  pay  a  license  fee  of  $3  as  a  condi- 
tion precedent  to  their  doing  business,  and 
provided  for  an  inspector  to  enforce  the  ordi- 
nance.    Answering  an  objection  that  the  or- 
dinance   was    a    taxing    measure,   the    court 
said:     "The  ordinance  is  not  a  taxing  ordi- 
nance.    None  of  its  provisions  indicate  any 
intention    to   collect   a   tax   as   such,   or   to 
collect  from  the  persons  upon  whom  it  oper- 
ates more  than  is  necessary  to  carry  it  into 
effect.     It  does  not  impose  a  tax.     It  is  an 
exercise  of  the  police  power — quite  a  different 
power   from  the  power  to   tax.     The  fee   is 
charged  for  the  privilege  of  engaging  in  the 
business  of  dealing  in  milk  and  meats,  which 
the   councils    in    their   wisdom    thought    ad- 
visable   to   regulate    in    the   interest   of   the 
health  of  the  commimity.     The  business   is 
one  which   may  be  conducted   in   a  manner 
detrimental   to  the   public   health;    and   the 
fee  is  exacted  of  those  engaged  in  it  for  the 
purpose  of  meeting  the  expenses  incident  to 
its  proper  municipal   supervision."     In  dis- 
posing of  an  objection  that  due  process  of  law 
was  denied  it  was  said:     "It  needs  no  cita- 
tion of  authorities  to  show  that  an  ordinance 
enacted  by  virtue  of  the  police  power  is  not 
open  to  any  such  objection.     Every  citizen 
holds  his  property  subject  to  the  police  pow- 
er of  the  state,  and  it  has  been  frequently 
held   that   property   which    is   taken    or   in- 
juriously affected  by  the  proper  exercise  of 
this  power  is   not  within  the  protection   of 
those  provisions  of  the  constitution." 

Carpenter  v.  Little  Rock,  101  Ark.  238, 
142  S.  W.  162,  arose  under  a  grant  to  a  city 
of  the  power  to  prevent  or  regulate  the  car- 
rying on  of  any  trade,  business,  or  vocation 
of  a  tendency  dangerous  to  Uiorals,  health,  or 
safety.  A  later  statute  forbade  the  city  to 
impose  a  license  tax  or  to  obstruct  in  any 
manner  any  person  selling  any  products  of 
the  farm,  including  meats  from  domestic  ani- 
mals or  live  stock.  The  city  passed  an  ordi- 
nance prohibiting  the  sale  of  contaminated 
foods,  and  providing  for  an  inspection  of  all 
meats  and  for  the  payment  of  a  fee.  The 
court  upheld  the  validity  of  the  ordinance 
and  declared  it  to  be  a  valid  exercise  of  the 
police  power.  In  discussing  the  effect  of  the 
later  statute  on  the  power  of  the  city  the 
court  said:  **The  language  of  the  statutes 
under  consideration  is  *to  hinder,  or  to  in- 
terfere, or  to  impose  a  tax,  or  a  license,  or 
obstruct  in  any  manner  whatsoever.*  We 
think  the  legislature  intended  by  the  act  to 
prevent  municipal  corporations  from  passing 
an  ordinance  requiring  a  license  as  a  prereq- 
uisite to  carrying  on  the  business,  and  from 
hindering  oi*-  obstructing  the  persons  men- 
tioned in  the  statutes  in  the  manner  or 
method  of  selling  their  produce.     Tliat  is  to 
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say,  in  the  present  case,  the  city  could  not 
demand  a  license  as  a  means  of  regulating  the 
business,  and  could  not  pass  an  ordinance 
preventing  producers  from  going  about  the 
streets  of  the  city  to  sell  their  products,  or  to 
otherwise  limit  or  restrict  them  as  to  the 
time,  place  or  method  of  making  such  sales. 
We  do  not  think,  however,  that  the  statute 
took  away  all  the  powers  of  the  city  in  re- 
spect to  the  regulation  of  the  sale  of  meats 
and  milk.  It  still  has  the  power  to  enact 
ordinances  to  prevent  or  regulate  the  sale 
of  impure  articles  of  food.  The  purpose  of 
the  ordinances  is  to  protect  the  inhabitants 
of  the  city  from  the  sale  of  impure  milk  and 
meats.  The  city  has  the  power  to  do  this." 
Uelative  to  the  validity  of  the  inspection  fee 
and  to  the  difference  between  the  inspection 
fee  and  a  license  fee,  the  court  said:  "We 
have  uniformly  held  that  the  power  to  regu- 
late includes  the  power  to  license;  and  that 
the  license  fee  demanded  is  not  a  tax  upon 
an  occupation,  but  a  compensation  for  issu- 
ing the  license,  for  keeping  the  record,  and 
for  municipal  supervision  over  the  business. 
.  .  .  As  a  means  to  the  end  in  view,  it  is 
necessary  to  have  proper  inspection  of  the 
milk  and  meat  before  it  is  sold,  and  the  fee 
required  to  be  paid  the  inspector  is  not  re- 
quired as  a  license  or  prerequisite  to  the 
right  of  the  seller  to  carry  on  his  business, 
but  it  is  to  cover  the  cost  of  inspection.  It 
is  a  fee  for  services  rendered  by  the  inspector. 
The  charge  is  made  for  the  specific  services 
rendered  by  the  inspector  to  the  seller,  and 
the  inspection  fees  are  not  in  the  nature  of 
a  license  fee,  as  that  word  is  used  in  the 
statute." 

In  Ex  p.  Wade,  66  Tex.  Crim.  181,  146  S. 
\\.  179,  it  appeared  that  a  city  had  been 
given  the  power  to  erect  market  houses,  desig- 
nate, control  and  regulate  market  places  and 
privileges,  and  to  inspect  and  determine  the 
mode  of  inspecting  meat  brought  for  sale, 
and  to  make  any  rules  and  regulations  in 
relation  to  butchers  as  it  deemed  best,  and  to 
make  all  necessary  health  regulations.  An 
ordinance  was  passed  which  provided  that  all 
persons  who  should  go  from  house  to  house, 
or  in  any  manner  sell  within  the  corporate 
limits  anv  meat  or  other  merchandise  what- 
soever,  should  pay  annually  to  the  city  a 
license  tax  of  $25  on  each  first  wagon  and 
$15  on  each  additional  wagon.  It  further 
provided  that  the  vendors  should  keep  their 
wagons  clean  and  sanitary,  and  that  the 
municipal  police  should  enforce  the  regula- 
tions. This  ordinance  was  held  to  be  valid 
and  reasonable  and  not  ultra  vires.  The 
fee  was  said  to  be  a  reasonable  one  for 
enforcing  the  law. 

An  ordinance  forbidding  the  operation  of 
a  moat  market  within  six  blocks  of  the  city 
market,  which  was  passed  under  a  grant  of 


power  to  erect  and  maintain  market  houses 
and  to  regulate  everything  relating  to  butch- 
ers, has  been  upheld.  It  was  said  that  the 
ordinance  was  not  unreasonable  nor  ultra 
vires,  and  that  it  neither  fostered  a  monopoly 
nor  contravened  any  common  right.  Altgelt 
v.  Gerbic   (Tex.)    149  S.  W.  233. 

In  Feld  v.  Board  of  Health,  86  N.  J.  L.  95, 
90  Atl.  672,  the  court  sustained  an  ordinance 
prohibiting  the  sale  of  meats  within  the  city 
limits,  unless  the  animal  furnishing  the  meat 
should  have  been  examined  and  favorably 
passed  on  before  and  after  slaughter  by  a 
meat  inspector  or  other  specified  persons.  It 
was  said  that  the  fact  that  it  incidentally  in- 
terfered with  one's  business  was  of  no  conse- 
quence in  consideration  of  the  purpose  of  the 
statute. 

In  Sterrett,  etc.  Packing  Co.  v.  Portland 
(Ore.)  154  Pac.  410,  the  power  of  the  city 
to  regulate  does  not  appear  to  have  been  ques- 
tioned. The  controversy  arose  over  the  class- 
ification of  the  dealers  under  an  ordinance 
which  provided  that  meat  could  not  be  sold 
in  the  city,  which  was  slaughtered  in  abat- 
toirs within  one  mile  of  the  city  and  outside 
of  its  limits,  unless  the  slaughterhouses  con- 
formed to  certain  municipal  regulations  for 
sanitation  and  inspection.  The  houses  in 
question,  being  beyond  the  city  limits,  could 
not  be  subjected  directly  to  the  city's  inspec- 
tion laws.  The  ordinance  excepted  from  its 
provisions  slaughterhouses  under  the  inspec- 
tion of  the  federal  government,  and  also  those 
persons  who  killed  not  more  than  five  animals 
a  week.  The  plaintiffs  sought  to  enjoin  the 
enforcement  of  the  ordinance  on -the  ground 
that  it  was  unconstitutional  in  that  (1)  it 
abridged  the  privileges  and  immunities  of 
citizens  of  the  United  States,  (2)  it  granted 
to  a  class  of  citizens  privileges  and  immuni- 
ties which  on  the  same  terms  did  not  belong 
to  all  citizens,  and  (3)  it  discriminated 
against  the  class  of  meat  dealers  to  which  tlio 
plaintiffs  belonged,  and  there  was  no  reason 
for  the  discrimination.  The  validity  of  the 
ordinance  was  upheld,  except  the  part  which 
excepted  the  federal  inspected  slaughter- 
houses. Relative  to  the  exemption  of  tho^ 
who  slaughtered  not  more  than  five  animals 
a  week,  the  court  said:  "W^ith  regard  to 
those  who  slaughter  less  than  five  animals  a 
week  it  would  be  manifestly  impracticable  to 
require  them  to  observe  the  regulations  with 
respect  to  slaughterhouses.  It  is  not  to  be 
presumed  that  such  persons  maintain  slaugh- 
terhouses. Tliey  are  mostly  small  farmera 
who  occasionally  sell  the  meat  of  an  animal 
on  the  public  markets  of  Portland.  There  are 
reasonable  grounds  for  making  a  separate 
classsification  for  such  small  producers."  In 
discussing  the  power  to  enact  the  ordinance 
the  court  said:  "It  is,  of  course,  apparent 
that  as  compulBory  regulations,  the  ordinance 
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is   extraterritorial   and   unenforceable.     The 
city  has  no  power  to  enforce  a  compliance 
with  them  because  places  and  operations  reg- 
ulated  are   situated   beyond   the   city's   bor- 
ders.   But  in  so  far  as  the  ordinance  prohibits 
the  sale  within  the  city  of  the  products  of 
those  places,  unless  the  regulations  have  been 
complied  with,  it  is  enforceable  and  a  compli- 
ance with  the  regulations  is  exacted  as  a  con- 
dition precedent  to  the  selling  of  such  prod- 
ucts  in    the   city.     The   Constitution   of  the 
United  States  was  framed  on  the  theory  that 
all  power  resides  in  the  people,  and  in  pro- 
mulgating that  instrument  the  people  of  the 
several  states  reserved  to  themselves  all  pow- 
ers except  those  expressly  delegated  to  the 
federal     government     by     the     Constitution. 
Among  the  powers  so  reserved  to  the  people 
was  that  which  has  come  to  be  known  as  the 
police  power  of  the  several  states  and  it  has 
been  appropriately  said  that  the  police  pow- 
er is  inherent  in  all  government.     It  is,  so 
to  speak,  a  weapon  for  self-defense  which  must 
necessarily  be  possessed  by  all  governments. 
It  is  that  power  by  which  the  greatest  good 
may  be  secured  to  the  greatest  number.    From 
this  principle  has  arisen  the  maxim:     *Salus 
populi  suprema  est  lex.'    In  conformity  with 
this  maxim  a  fair  and  liberal  construction 
should  be  applied  to  all  laws  which  are  in- 
tended to  protect  the  health  of  the  people  in 
general.     That  rule  has  been  uniformly  ap- 
plied, even  where  the  enforcement  of  the  law 
'Will    result    in    sundry   burdens    and    incon- 
veniences to  individuals.     A  greater  reason 
for  such  an  application  of  the  rule  exists  in 
these  modern  times  on  account  of  increasing 
population,  and  the  many  new  agencies  and 
methods  for  the  distribution  of  food,  medi- 
cines, and  other  articles  for  human  consump- 
tion.    The  wisdom  of  salutary  laws  relating 
to  contagious  diseases  and  proper  restraints 
in  relation  thereto  cannot  be  questioned.     In 
order  to  promote  the  public  health  individual 
convenience   and   profit   must  be   enjoyed   in 
proper  subjection  to  and  observance  of  the 
laws  for  the  protection  of  the  same.     .     .     . 
Under  fair  and  reasonable  classifications  and 
regulations,   plaintiffs   would   have  no   valid 
cause  to  complain   on   account  of   some  in- 
convenience  and   necessary   expenditures   re- 
quired by  the  ordinance  for  the  public  weal." 
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Wills    —    ReTooation    —    Con&mon-la^ir 
Rules. 

As  the  statutes  afford  no  rule  for  deter- 
mining by  what  "act  and  operation  of  law** 
a  will  of  real  estate  may  be  revoked,  the  rules 
of  the  common  law  must  be  applied. 

Effect  of  Marriage. 

*  At   common   law   marriage   alone   did   not 
cause  a  revocation  by  operation  of  law  of  a 
prenuptial  will  of  a  man;   the  wife  having 
her  dower  rights,  notwithstanding  the  will. 
[See  note  at  end  of  this  case.] 

Do'wer  —  Statutorj  ProTlsioiL. 

Under  the  laws  of  this  state  the  wife's 
statutory  dower  rights  in  her  husband's  prop* 
erty  are  not  only  superior  to  the  husband's 
will,  but  those  statutory  dower  rights  are 
more  liberal  to  the  widow  than  were  the 
common-law  dower  rights. 

Wills  —  Revocation  —  Effect  of  Mar- 
riage. 

As  a  widow  is  liberally  provided  for  by 
her  statutory  rights  in  her  husband's  estate, 
which  she  may  have  notwithstanding  the  exe> 
cution  of  a  will  by  a  husband,  whether 
executed  before  or  after  the  marriage,  there  is 
no  good  reason  for  a  judicial  change  of  the 
common-law  rule  that  marriage  alone  does 
not  cause  a  revocation  of  a  man's  will,  when 
tlie  rule  has  not  been  changed  by  statute. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Duval  county: 
GiBBS,  Judge. 

Action  to  set  aside  and  revoke  record  of 
will.  Clara  E.  Herzog,  plaintiff,  and  Trust 
Company  of  Easton  et  al.,  defendants.  Judg- 
ment for  defendants  affirmed  by  Circuit  Court 
on  appeal  from  County  Judge.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 


Kay  d  Doggett  for  appellant. 
Marks,  Marks  d  Bolt  for  appellees. 


[55]  Whitfieij),  J. — Clara  E.  Herzog  pre- 
sented to  the  County  Judge  of  Duval  County, 
Florida,  a  petition  alleging,  in  effect,  that  in 
September,  1907,  Charles  Herzog,  a  non-resi- 
dent of  this  State,  made  his  last  will  and 
testament  disposing  of  all  his  property;  that 
on  August  18,  1008,  said  Clara  and  Charles 
were  married  and  they  continued  as  husband 
and  wife  till  the  death  of  Charles,  March  15, 
1911;   that  the  will  executed  in  1907,  was. 
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after  the  death  of  the  testator,  admitted  to 
record  in  Duval  county,  it  having  previously 
been  probated  in  Pennsylvania;  that  there 
were  no  other  heirs  of  said  Charles  Herzog  at 
the  time  of  his  death  except  his  said  wife 
Clara;  that  said  will  should  not  have  been 
probated  as  it  is  void  because  made  before 
his  marriage  and  no  provision  whatever  hav- 
ing been  made  in  the  will  for  the  said  wife 
Clara.  It  was  prayed  that  the  record  of  the 
will  be  set  aside  and  revoked.  A  demurrer  to 
the  petition  was  sustained  and  the  petition 
denied  by  the  County  Judge.  The  action  was 
affirmed  by  the  Circuit  Court,  and  an  appeal 
was  taken  to  this  court  as  allowed  by  law. 

The  question  to  be  determined  is  whether 
the  marriage  of  a  man  by  operation  of  law 
revokes  a  will  previously  made  by  him  not 
in  contemplation  of  marriage,  where  no  [56] 
child  is  born  of  the  marriage  and  he  dies 
leaving  no  children,  but  a  widow.  Wills  of 
real  estate  may  be  revoked  "by  the  act  and 
operation  of  law.''  Sec.  2273  Gen.  Stats,  of 
1906.  As  the  statutes  afford  no  rule  for  de- 
termining by  what  "act  and  operation  of  law" 
a  will  of  real  estate  may  be  revoked,  the 
rules  of  the  common  law  mu^t  be  applied. 
Colcord  V.  Conroy,  40  Fla.  97,  23  So.  661; 
Easterlin  v.  Easterlin,  62  Fla.  468,  Ann.  Cas. 
1913D  1213,  66  So.  688. 

At  common  law  marriage  alone  did  not 
cause  a  revocation  by  operation  of  law  of  a 
prenuptial  will  of  a  man,  the  wife  having 
her  dower  rights,  notwithstanding  the  will. 
40  Cyc.  1200;  Hoy  v.  Hoy,  93  Miss.  732,  48 
So.  903,  136  Am.  St.  Rep.  648,  25  L.R.A. 
(N.S.)  182,  17  Ann.  Cas.  1137;  Hulett  v. 
Carey,  66  Minn.  327,  69  N.  W.  31,  34  L.R.A. 
384,  61  Am.  St.  Rep.  419.  See  also  notes 
in  80  Am.  Dec.  517,  and  28  Am.  St.  Rep.  359. 

Under  the  laws  of  this  State  the  wife's 
statutory  dower  rights  in  her  husband's  prop- 
erty are  not  only  superior  to  the  husband's 
will,  but  those  statutory  dower  rights  are 
more  liberal  to  the  widow  than  were  the 
common  law  dower  rights. 

The  statutes  provide  that  "when  any  per- 
son shall  die  intestate,  or  shall  make  his  last 
will  and  testament  and  not  therein  make  any 
express  provision  for  his  wife  by  giving  and 
devising  unto  her  such  part  or  parcel  of  real 
and  personal  estate  as  shall  be  fully  satis- 
factory to  her,  such  widow  may  signify  her 
dissent  thereto"  and  "she  will  be  entitled  to 
dower"  in  one-third  of  his  lands,  tenements 
and  hereditaments  during  her  life,  "in  which 
said  third  part  shall  be  comprehended  the 
dwelling  house"  in  which  her  husband  lived 
"together  with  the  offices,  outhouses,  build- 
ings and  other  improvements  thereunto  be- 
longing or  appertaining,"  if  no  injustice  is 
[67]  thereby  done  to  the  children  or  other 
heirs;  provided,  "such  widow  shall  be  en- 
titled to  such  part  not  less  than  one-third 


part"  of  such  dwelling  and  appurtenances. 
And  in  such  cases,  if  there  be  no  children,  or 
if  there  be  but  one  child,  the  widow  shall  be 
entitled  to  one-half  of  the  husband's  person- 
alty; but  if  there  be  more  than  one  child, 
she  shall  be  entitled  to  one-third  part  of  the 
personalty  in  fee  simple,  and  such  claim  shall 
have  preference  over  all  others,  and  shall  be 
free  from  all  liability  for  the  debts  of  the 
decedent.  "In  all  cases  in  which  a  widow  of 
a  deceased  person  shall  be  entitled  dower,  she 
may  elect  to  take  in  lieu  thereof  a  child'a 
part." 

The  widow  may  claim  her  very  liberal 
statutory  dower  rights  as  against  the  hus- 
band's will  whether  he  left  a  child  or  not,, 
and  whether  the  will  was  executed  before  or 
after  the  marriage.  An  estate  may  be  in- 
volved in  debt  so  that  the  statutory  dower 
rights  which  the  widow  may  elect  to  take 
would  be  more  valuable  than  the  entire  es- 
tate. 

At  common  law  the  wife  was  not  an  heir 
of  the  husband,  nor  was  the  husband  an  heir 
of  the  wife.  The  statute  takes  away  the  hus- 
band's common  law  right  to  curtesy  in  hi& 
wife's  estate  and  in  lieu  thereof  makes  the 
husband  an  heir  of  the  wife.  An  heir  may  be 
excluded  by  will  from  participation  in  the 
testator's  estate. 

The  statutes  do  not  take  away  the  wife's 
dower,  but  makes  more  liberal  provision  for 
dower  rights  than  existed  at  common  law, 
and  also  gives  the  widow  the  privilege  of  elec- 
tion betw^een  dower  and  a  child's  part.  A 
will  cannot  exclude  the  widow  from  her 
statutory  rights  in  her  husband's  estate.  See 
Sees.  2295,  2306,  2307,  2308,  2309  Gen.  Stats. 
of  1906. 

As  a  widow  is  liberally  provided  for  by  her 
statutory  rights  in  her  husband's  estate, 
which  she  may  have  notwithstanding  [58] 
the  execution  of  a  will  by  the  husband, 
whether  executed  before  or  after  the  mar- 
riage, there  is  no  good  reason  for  a  judicial 
change  of  the  common  law  rule  that  marriage 
alone  does  not  cause  a  revocation  of  a  man's 
will,  when  the  rule  has  not  been  changed  by 
statute.  As  no  child  was  born  of  the  mar- 
riage, the  case  is  not  within  the  common  law 
rule  of  revocation  by  operation  of  law  applied 
in  Helton  v.  Summer,  31  Fla.  139,  12  So.  371,. 
21  L.R.A.  146. 

No  question  as  to  rights  in  a  homestead  is 
involved  here. 

Nothing  here  said  conflicts  with  the  rule 
in  this  State  as  to  marriage  of  a  woman 
causing  a  revocation  of  her  prenuptial  will 
as  adjudicated  in  Colcord  v.  Conroy,  40  Fla. 
97,  23  So.  561. 

The  decree   appeah^d  from  is   affirmed. 

Shackleford,  C.  J.,  and  Taylor,  Cockrell  and 
Hocker,  JJ.,  concur. 


NOTE. 

Effeot  oa  Will  of  Marriage  of  Testator 
without  Issae. 

Introductory,  203. 

Rule  at  Common  Law,  203. 

Rule  under  Statute,    204. 


Introductory, 

The  purpose  of  this  note  is  to  review  the 
cases  in  which  the  courts  have  ruled  on  the 
effect  on  a  male  testator's  will  of  his  subse- 
quent marriage  from  which  no  issue  results. 
It  excludes  cases  concerned  only  with  the 
revocation  of  wills  by  marriage  under  stat- 
utes making  the  wife  the  heir  to  the  hus- 
band, for  a  discussion  of  which  see  the  note 
to  Hoy  V.  Hoy,  17  Ann.  Cas.  1137.  It  also 
excludes  all  cases  dealing  with  the  revoca- 
tion of  the  will  of  a  woman  by  her  subsequent 
marriage,  as  to  which  see  the  note  to  Hast- 
ings V.  Day,  Ann.  Cas.  1913A  214.  As  to  the 
revocation  of  a  will  by  marriage  and  birth 
of  issue,  see  the  note  to  Durfee  v.  Risch,  7 
Ann.  Cas.  785;  and  for  the  cases  passing  on 
the  revocation  of  a  will  by  subsequent  birth 
of  issue,  see  the  note  to  Easterlin  v.  Easter- 
lin,  Ann.  Cas.  1913D  1316. 

Rule  at  Common  Law, 

It  is  well  established  at  common  law  that 
the  marriage  of  a  man,  without  birth  of  issue, 
does  not  effect  a  revocation  of  his  antenup- 
tial will.  This  rule  is  stated  in  a  number  of 
cases,  most  of  which  are  from  jurisdictions 
in  which  the  common-law  rule  no  longer  ob- 
tains. Jackson  v.  Hurlock,  Ambr.  (Eng:) 
488;  Ewbank  v.  Halliwell,  2  Bro.  C.  C. 
(Eng.)  220;  Goodsell's  Appeal,  56  Conn.  171, 
19  Atl.  657;  Hoy  v.  Hoy,  93  Miss.  732,  17 
Ann.  Cas.  1137,  48  So.  903,  26  L.R.A.(N.S.) 
182;  Hoitt  V.  Hoitt,  63  N.  H.  475,  3  Atl.  604, 
56  Am.  Rep.  530.  See  also  Brown  v.  Scherrer, 
5  Colo.  App.  255,  38  Pac.  427,  affirmed  on 
decision  below  21  Colo.  481,  42  Pac.  668; 
Sutton  V.  Hancock,  115  Ga.  857,  42  S.  E.  214; 
Morgan  v.  Ireland,  1  Idaho  786;  Hulett  v. 
Carey,  66  Minn.  327,  69  N.  W.  31,  61  Am. 
St.  Rep.  419,  34  L.R.A.  384;  Baacke  v. 
Baacke,  50  Neb.  18,  69  N.  W.  303;  In  re 
Teopfer,  12  N.  M.  372,  78  Pac.  53,  67  L.R.A. 
315;  Brush  v.  Wilkins,  4  Johns.  Ch.  (N.  Y.) 
506;  Munday  v.  Munday,  8  Ohio  Cir.  Dec.  44, 
15  Ohio  Cir.  Ct.  155;  Wheeler  v.  Wheeler,  1 
R.  I.  364;  Morgan  v.  Davenport,  60  Tex.  230; 
In  re  Adler,  52  Wash.  539,  100  Pac.  1019; 
Francis  v.  Marsh,  54  W.  Va.  545,  1  Ann.  Cas. 
665,  46  S.  E.  573.  See  also  the  reported  case. 
Compare  cases  cited  infra  in  the  subdivision 
Rule  under  Statuie  from  England,  Colorado, 
Connecticut,  Georgia,   Rhode   Island,   Wash- 


HERZOG  V.  TRUST  CO.  203 

07  Fla.  5i. 

ington,  and  West  Virginia.  In  a  majority  of 
the  jurisdictions  it  is  held  that  in  the  ab- 
sence of  a  statutory  change  tliis  common -law 
rule  still  maintains  in  the  United  States. 
Bowers  v.  Bowers,  53  Ind.  430;  Hulett  v. 
Carey,  66  Minn.  327,  69  N.  W.  31,  61  Am. 
St.  Rep.  419,  34  L.R.A.  384;  In  re  Andrest, 
100  N.  Y.  405;  Munday  v.  Munday,  8 
Ohio  Cir.  Dec.  44,  15  Ohio  Cir.  Ct.  155. '  See 
also  Card  v.  Alexander,  48  Conn.  492,  40 
Am.  Rep.  187;  Goodsell's  Appeal,  55  Conn. 
171,  10  Atl.  557.  But  compare  the  Connecti- 
cut cases  cited  infra  in  the  subdivision  Rule 
under  Statute,  And  see  the  reported  case. 
In  Bowers  v.  Bowers,  supra,  it  was  said:  "It 
is  claimed  that  his  marriage,  after  making 
his  will,  revoked  it.  It  is  admitted  on  both 
sides,  and  authorities  are  cited,  that  at  com- 
mon law  a  mere  marriage  did  not  revoke  a 
will,  but  that  marriage  and  legitimate  i8»uc 
were  necessary  to  revoke  a  will.  It  is 
claimed  that  our  statute  has  changed  this 
rule,  and  that  a  marriage  after  the  will  is 
made  revokes  it.  To  this  view  we  do  not 
agree.  Our  statute,  2  G.  &  H.  552,  sec.  3,  4 
and  5;  sec.  19,  p.  555,  provides  what  acts 
shall  operate  as  a  revocation  of  a  will,  and 
marriage  of  tiie  testator  is  not  one  of  them, 
and  we  hold  that  the  common  law  on  this 
point  is  not  changed  by  statute.  The  iiftli 
section  cited  above  revokes  the  will  of  an  un- 
married woman,  if  she  shall  marry,  but  it 
does  not  apply  to  a  man."  In  Hulett  v.  Ca- 
rey, supra,  the  court  said;  "There  is  a  pre- 
vailing sentiment,  often  expressed  by  both 
courts  and  text  writers,  that  marriage  alone 
should  be  deemed  such  a  change  in  condition 
and  circumstances  as  will  revoke  a  prior  will 
A  statute  to  that  effect  was  passed  in  Eng- 
land in  1837  (1  Vict.  c.  26),  followed  by  the 
enactment  of  statutes  to  the  same  effect  in 
many  of  the  states  of  the  Union.  How  far 
this  sentiment  may  have  unconsciously  in- 
fluenced the  decisions  referred  to  it  is  im- 
possible to  say;  but  no  court  has  ever  as- 
sumed to  hold  on  this  ground  alone,  and  in 
the  absence  of  legislation  affecting  the  ques- 
tion, that  the  common-law  rule  was  abro- 
gated, or  so  far  modified  that  marriage  alone 
would  revoke  a  will.  It  is  also  suggested 
that  the  oommon-law  rule  had  its  origin  in 
part  in  the  ancient  desire  to  build  up  fami- 
lies and  family  estates,  a  consideration  which 
has  no  place  in  this  country.  It  is  undoubt- 
edly true  that  many  of  the  doctrines  of  the 
common  law  had  their  origin  in  social  or 
political  conditions  which  have  in  whole  or  in 
part  ceased  to  exist  But  this  fact  alone  will 
not  usually  justify  courts  in  holding  that 
these  doctrines,  when  once  thoroughly  estab- 
lished, have  been  abrogated,  any  more  than  it 
would  justify  tliem  in  holding  that  a  statute 
had  been  abrogated  because  the  reason  for  its 
enactment  had  ceased.    Any  such  rule  would 
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leave  the  body  of  the  common  law  very  much 
emasculated;  as,  for  example,  that  pertain- 
ing to  real  estate." 

However,  in  the  absence  of  any  statute 
changing  the  common-law  rule,  it  is  held  in 
Idaho  that  the  marriage  of  a  man  works  a 
revocation  of  his  antenuptial  will.  Morgan 
V.  Ireland,  1  Idaho  786,  wherein  the  court 
said  that  the  reason  for  the  common-law  rule 
that  marriage  alone  did  not  revoke  a  man's 
will  w^as  that  the  widow  was  already  ade- 
quately provided  for  by  the  law  of  dower,  but 
that  since  the  common  law  relating  to  dower 
had  been  abolished  in  Idaho,  that  reason  no 
longer  existed  and  that  therefore  the  com- 
mon-law rule  as  to  revocation  no  longer  ex- 
isjted,  according  to  the  maxim  ratio  cessante 
cessat  et  ipsa  lex.  The  court  continued: 
''But  by  our  statutes  more  liberal  provisions 
for  the  widow  have  been  substituted  in  place 
of  the  abolished  dower  right.  Tliey  provide 
that  the  widow  shall  be  entitled  to  a  half 
inttrest  in  the  common  property,  consisting 
of  that  acquired  after  marriage  by  either 
husband  or  wife,  except  such  as  is  acquired 
by  gift,  bequest,  devise,  or  descent;  and  if 
there  be  more  than  one  child  living,  as  in  this 
case,  one-third  of  the  separate  estate  of  the 
deceased  husband  shall  be  inherited  by  her. 
It  gives  to  the  surviving  husband  or  wife,  one- 
half  of  the  common  property  in  his  or  her 
own  right,  upon  the  assumption  that  each  has 
contributed  equally  to  its  acquisition,  and, 
by  inheritance,  one-third  of  the  separate  es- 
tate of  the  deceased;  thus  making  either 
spouse  heir  to  the  other.  These  rights  hav- 
ing been  given  by  statute,  in  lieu  of  dower, 
it  is  difficult  to  understand  upon  what  prin- 
ciple they  are  less  sacred,  in  the  eyes  of  the 
law,  than  the  common-law  right  to  dower 
itself,  where  it  exists;  or  why  the  husband 
should  be  permitted  to  dispose  of  those  rights 
by  antenuptial  will,  so  as  to  defeat  the  be- 
neficent object  and  purposes  of  the  statute 
any  more  than  he  could,  by  such  means,  con- 
vey the  dower  right  away  from  the  widow. 
After  a  full  and  careful  examination  of  the 
authorities  cited  by  the  appellant's  counsel  in 
this  case,  we  find  the  fundamental  rule,  which 
underlies  them  all,  and  which  serves  as  their 
foundation  and  groundwork,  to  be,  in  brief, 
that  whenever  new  moral  testamentary  duties 
arise  subsequent  to  the  execution  of  a  will, 
it  is  presumed  that  it  is  the  mind  and  inten- 
tion of  the  maker  to  discharge  those  duties, 
and  the  will  is  said  to  be  revoked  by  opera- 
tion or  presumption  of  law;  unless  indeed 
the  objects  of  those  new  duties  are  provided 
for,  either  by  the  law,  or  the  will  itself.  This, 
we  think,  is  the  reason  upon  which  all  the 
decisions,  both  English  and  American,  are 
based;  and  is  the  law  which  the  courts  have 
administered.  When,  therefore,  the  courts 
of  England  have  said  that  subsequent  mar- 


riage, without  issue,  does  not  work  a  revoca- 
tion, they  have  in  effect  said  that  the  facta 
of  such  a  case  do  not  bring  it  within  the  law, 
because  the  law  of  dower  here  makes  pro- 
vision for  the  wife." 


Rule  under  Statute, 

An  English  statute  passed  in  1^37  (1  Vict, 
c.  26,  §  18)  provided  as  follows:  *'Every  will 
made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage,  except  a  will  made  in 
the  exercise  of  a  power  of  appointment  when 
the  real  or  personal  estate  thereby  appoint- 
ed would  not  in  default  of  such  appointment 
pass  to  his  or  her  heir,  customary  heir,  exec- 
utor or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin  under  the  Statute 
of  Distributions."  llie  statute  seems  so  to 
have  settled  the  law  on  this  point  in  England 
that  it  has  not  been  directly  questioned  in 
any  subsequent  cases.  Wills  were  held  to  be 
revoked  under  somewhat  peculiar  circum- 
stances in  VVarter  v.  Warter,  15  P.  D.  152,  and 
in  the  case  of  In  Goods  of  Russell,  15  P.  D. 
Ill,  59  L.  J.  P.  80,  62  L.  T.  N.  S.  664.  Com- 
pare Jackson  v.  Hurlock,  and  Ewbank  v. 
Halliwell,  cited  supra  in  the  subdivision  Rule 
at  Common  Law  which  cases  stated  the 
English  rule  prior  to  the  statute.  In  War- 
ter V.  Warter,  supra,  it  appeared  that  the 
respondent  and  the  co-respondent  in  a  di- 
vorce suit  in  India  contracted  in  England  a 
marriage  which  was  invalid  because  in  vio- 
lation of  the  provision  of  the  Indian  Divorce 
Act  against  the  remarriage  of  either  party 
within  six  months.  After  the  marriage  the 
co-respondent  made  a  will  in  which  he  be- 
queathed all  his  property  to  his  "reputed 
wife."  After  the  execution  of  the  will  he 
and  the  *'reputed  wife"  went  through  a  sec- 
ond marriage  ceremony,  which  was  more  than 
six  months  after  the  termination  of  the 
divorce  suit.  The  court  held  that  the  first 
marriage  was  absolutely  void,  that  the  second 
was  valid,  and  that  the  will  was  revoked  by 
the  valid  marriage.  The  statute  of  Victoria 
was  not  mentioned,  but  the  decision  was  sub- 
sequent to  its  enactment.  It  was  held  in  thf^ 
case  of  In  Goods  of  Russell,  supra,  that  a 
will,  part  of  which  was  a  general  disposition 
of  property  and  part  of  which  was  the  exer- 
cise of  a  power  of  appointment,  was  pro  tanto 
"a  will  made  in  the  exercise  of  a  power  of 
appointment"  under  the  statute,  and  that  the 
subsequent  marriage  of  the  testator  revoked 
only  that  part  of  the  will  making  general  tes- 
tamentary disposition  of  property,  leaving 
the  part  executing  the  power  of  appointment 
valid. 

Statutes  in  practically  the  same  wording 
as  the  English  statute  just  quoted  have  ht^Jn 
enacted  in   several  of  the  American   states. 
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Stewart  v.  Powell,  90  Ky.  511,  14  S.  W.  496, 
10  L.K.A.  57,  12  Ky.  L.  Rep.  448;  Ransom  v. 
Connelly,  93  Ky.  63,  18  S.  W.  1029;  Bigger- 
staff  V.    Biggerstaff,   95   Ky.   154,   23   S.   W. 
965;  Sawyer  v.  Sawyer,  52  N.  C.  134;  Byrd 
V.  Surles,  77  N.  C.  435;  Phaup  v.  Wooldridge, 
14  Grat.    (Va.)    332;    Francis  v.  Marsh.  54 
W.  Va.  545,  46  S.  E.  573,  1  Ann.  Cas.  665 
(which  case  also  contains  a  statement  of  the 
common-law  rule).     It  has  been  held  under 
the  Kentucky  statute  that  a  will  is  per  se 
revoked  by  a  subsequent  marriage,  regardless 
of  the  intention  of  the  testator.     Biggerstaff 
V.  Biggerstaflf,  95  Ky.  154,  23  S.  W.  965.    And 
in  the  same  jurisdiction  marriage  has  been 
held  to  have  such  an  effect  in  spite  of  an 
antenuptial   contract  settling  the   respective 
rights  of  the  husband  and  wife  in  each  other's 
property.      Stewart   v.    Powell,   90   Ky.   611, 
14  S.  W.  496,  10  L.R.A-  57,  12  Ky.  L.  Rep. 
448;  Ransom  v.  Connelly,  93  Ky.  63,  18  S.  W. 
1029.     In  Sawyer  v.  Sawyer,  52  N.  C.  134, 
the  court  said:  "His  Honor  fell  into  error  by 
not  adverting  to  the  distinction  between  the 
presumed  revocation,  which,  as  the  law  for- 
merly stood,  was  the  effect  given  to  the  mar- 
riage of  a  woman,  or  the  marriage  of  a  man 
and  the  birth   of  a  child,  and  the  positive 
revocation    which,    according   to   the   act   of 
1844,  is  the  effect  of  a  marriage.    The  former 
being  a  matter  of  presumption  merely,  aris- 
ing from  a  change  of  circumstances,  was  open 
to  evidence  by  way  of  rebuttal,  whereas,  the 
latter,  by  express  enactment,  is  positive,  with- 
out any  reference  whatever,  to  the  intention; 
so,  that,  to  adopt  the  language  of  Jarman, 
in  his  learned  work  on  Wills,  vol.  1,  page  114, 
*no  declaration,  however  explicit  and  earnest, 
of  the  testator's  wish  that  the  will  should 
continue   in    full    force   after   the   marriage, 
still   less  any   inference   of  intention  drawn 
from  the  contents  of  the  will,  and  least  of 
all,   evidence  collected  aliunde,  will  prevent 
revocation.'     The  object   of  the  statute  was 
to  put  an  end  to  the  many  perplexing  dis- 
tinctions which  had  grown  up  out  of  the  doc- 
trine of  presumptive  revocations;  and,  after 
the  positive  enactment,  'every  will  made  by 
a  man  or  woman  shall  be  revoked  by  his  or 
her  marriage;'  a  general  clause  is  added,  in 
order  to  sweep  away  the  faintest  trace  of  the 
notion  that  such  revocation  was  to  depend  on 
the   presumed   intention;    sec.   24:    *No   will 
shall  be  revoked  by  any  presumption  of  an 
intention,  on  the  ground  of  an  alteration  in 
circumstances.'     The  object  of  the  statute  is 
set  out  as  plainlv  as  language  can  do  it."    In 
Phaup  V.   Wooldridge,   14  Grat.    (Va.)    332, 
it  was  said:  "In  England  these  questions  have 
been  set  at  rest  by  the  statute  of  1  Victoria, 
which   provides  that   every  will   made  by  a 
man  or  w^oman  shall  be  revoked  by  his  or  her 
marriage  (except  a  will  made  in  the  exercise 
of  a  power  of  appointment,  etc.) .    Under  this 


statute,   Jarman   says,   vol.   1,   p.    114,   that 
'marriage   alone    will   produce   absolute   and 
complete  revocation  as  to  both  real  and  per- 
sonal estate,  and  that  no  declaration,  how- 
ever  explicit  and   earnest   of   the   testator's 
wish  that  the  will  should  continue  in  force 
after   marriage,   still    lesa  any   inference   of 
intention  drawn  from  the  contents  of  the  will, 
and,  least  of  all,  evidence  collected  aliunde, 
will  prevent  the  revocation.'    With  this  stat- 
ute before  the  revisors,  and  with  direct  ref- 
erence to   it,   they  reported  the   7th   section 
of   chap.    122   of   the   code,   page   517.     The 
terms  are  too  clear  to  admit  of  doubt,  if  they 
are  to  be  construed   literally.     The  statute 
of  Victoria  was  understood  by  the  commenta- 
tor to  be  free  from  difficulty,  and  it  is  ad- 
mitted  that    in   England   it  must  be   taken 
literally   to   effectuate   the   intention   of   the 
legislature.    Ours  is  a  literal  copy;  and  why 
should  it  not  receive  the  same  construction? 
It  lays  down  a  plain  rule;  it  makes  one  ex- 
ception ;  and  from  what  source  can  the  courts 
derive  any  authority  to  make  another?    Our 
statute  has  .  received   the  same   construction 
by  Lomax,  3d  vol.  of  his  Digest,  p.  148,  which 
has  been  put  upon  the  English  statute,  and 
which  it  is  conceded  it  must  there  receive.    It 
is  argued,  however,  that  where  the  interests 
of  the  new  parties  brought  by  the  marriage 
into  close  relation  with  testator  are  in  no 
wise  affected  by  the  will,  the  reason  for  such 
revocation    ceases,    and    therefore    the    law 
should  apply.    If  this  position  could  be  main- 
tained, it  would  result  in  a  repeal  of  this  7th 
section  of  our  statute;  for  in  view  of  the  pro- 
vision of  dower  for  the  wife  in  the  realty,  her 
paramount  right  to  her  portion  of  the  person- 
alty,  independent  of  any  testamentary  dis- 
position, if  she  chooses  to  renounce  the  pro- 
vision made  for  her  in  the  will;  and  in  view 
of  the  provisions  made  by  the  code,  ch.  122, 
§  17,  18,  p.  518,  in  favor  of  the  children  of 
the  testator  pretermitted,  or  born  after  the 
will,  or  posthumous,  the  rights  growing  out 
of  this  new  relation  are  sufficiently  protected, 
and  therefore  there  was  no  necessity  for  such 
implied   revocation.     This   might   have  been 
an  argument  against  incorporating  the  pro- 
vision  contained  in  the   statute  of  Victoria 
into  our  code;  but  when  it  has  been  so  In- 
corporated, it  is  not  for  the  court  to  say  that 
the  legislature  did  not  mean  precisely  what 
they  have   said."     In  Francis  v.   Marsh,  64 
W.  Va.  545,  1  Ann.  Gas.  665,  46  S.  E.  573, 
the  court  held  that  under  the  statute  of  that 
state   a   will    was  revoked   by  a  subsequent 
marriage  notwithstanding   the   evidence   ap- 
parent on  its  face  of  a  possible  intent  that  it 
should  remain  effective  under  the  marriage, 
and  that  it  was  made  in  contemplation  of 
such   marriage.     The  court  said:    "The  two 
views  taken  by  the  English  courts,  as  to  the 
ground  upon  which  the  revocation,  in  the  case 
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of  the  will  of  a  man  rested,  which  have  been 
referred  to,  no  doubt  led  to  uncertainty  and 
conflict  in  the  decisions  and  rendered  unstable 
and  uncertain  titles  to  property.     Where  it 
was  put  upon  the  groiuid  of  presumed  inten- 
tion,   the   presumption   was  rebuttable,   and, 
for  overthrowing  it,  parol  evidence  was  re- 
sorted to.     Havens    v.    Van    Den    Burgh    [1 
Denio   (N.  Y.)   27]  cited;  Wilcox  v.  Rootes, 
1  Wash.  (Va.)   440  j  Yerby  v.  Yerby,  3  Call. 
(Va.)    334.     For   some  reason,   most  likely 
the  great  evil  of  uncertainty  in  the  rules  of 
property    resulting   from    this    practice,    the 
English  courts  discarded  the  doctrine  of  pre- 
sumed intention  to  revoke,  and  declared  as  a 
rule  of  law  the  revocation  of  a  will  by  a 
subsequent  marriage  and  birth  of  issue,  and 
refused  to  receive  any  evidence  of  intention 
not  to  revoke.     Pursuing  this  policy  of  se- 
curing certainty  and  stability  in  the  rules  of 
law%  determining  the  rights  to  property,  the 
English    Parliament,    at   about   that    period 
when   so  many  great  reforms,  affecting  the 
landed  states  of  the  realm,  were  introduced, 
the  reign  of  William  IV,  and  the  early  part 
of  Victoria,  saw  fit  to  extend  the  rule  fur- 
ther and  fix  it  as  we  now  have  it  in  our  stat- 
ute.    It  was  in  opposition  to  this  Wills  Act 
that  Lord  Eldon,  feeble  and  worn  out  with 
age  and  exertions,  delivered  his  last  speech 
in  the  House  of  Lords  after  having  unremit- 
tingly fought  all  the  reform  measures  up  to 
that  date,  and  opposed  them  as  innovations 
upon  the  constitution  of  his  country.     The 
courts,  having  been  compelled  to  declare  a 
rule  of  property  on  the  subject  of  the  revoca- 
tion   of    wills,    and    the    legislature    having 
deemed  it  necessaiy  to  fix  the  rule  by  an  act 
of  Parliament  for  greater  safety,  it  would  be 
arguing   in    the   face   of   experience,   history 
and  law,  both  common  and  statute,  to  con- 
tend that  that  rule  may  be  set  aside  by  show- 
ing an  intent,  on  the  part  of  the  testator, 
not  to  leave  his  property  subject  to  its  oper- 
ation." 

Statutes  in  several  jurisdictions  make  the 
revocation  of  the  will  depend  on  whether  pro- 
vision is  made  for  the  wife,  or  on  the  inten- 
tion of  the  testator  to  make  such  provision. 
Thus,  the  statute  of  Arizona  provides  an 
follows:  "If  after  making  a  will  the  testa- 
tor marries,  and  the  wife  survive  the  tes- 
tator, the  will  shall  be  revoked  unless  pro- 
visions has  [have]  been  made  for  her  by 
marriage  contract,  or  unless  she  is  provided 
for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  re- 
voke such  provisions,  and  no  other  evidence 
to  rebut  the  presumption  of  revocation  must 
tie  received."  See  In  re  Anderson,  14  Ariz. 
502,  131  Pac.  975,  wherein  the  court  con- 
Btruing  the  statute  said:  "In  this  case  the 
marriage  subsequent  to  executing  the  will 
is  admitted.     There  is  no  evidence  that  pro- 


vision was  made  for  appellee  in  a  marriage 
contract.    She  is  not  provided  for  in  the  will, 
nor  mentioned  therein.     The  language  of  the 
statute  is   plain   and  unambiguous  and  not 
susceptible  of  an  interpretation  different  than 
it  clearly  imports.    A  marriage,  the  wife  sur- 
viving, ipso  facto  revokes  the  prior  will  un- 
less the  wife  is  mentioned  or  provided  for  as 
stated."     The  California  statute  is  in  terms 
identical  with  that  of  Arizona.     Sanders  v. 
Simcich,  66  Cal.  50,  2  Pac.  741;   Corker  v. 
Corker,  87  Cal.  G43,  25  Pac.  922;  In  re  Cut- 
ting   (Cal.)    155  Pac.   1002.     In   Sanders  v. 
Simcich,   supra,  the  court  said:    "It  is  the 
policy  of  the  law  that  wife  and  children  must 
be   provided   for.     Therefore  the  Civil  Code 
declares  that  where  an  unmarried  person  has 
made   a   will,   and   afterwards   marries,   the 
marriage,  whether  followed  by  the  birth  of 
issue  or  not,  operates,  in  case  of  the  survival 
of  wife,  or  children  if  any,  as  a  revocation  of 
the  will,  unless  some  specific  provision  has 
been  made  by  the  will  itself,  or  by  a  marriage 
contract  for  the  surviving  wife,  or  by  some 
settlement    or    provision    for    any    surviving 
children  of  the  marriage.      (§§   1298,   1299, 
supra.)      The  law  presumes  that  the  subse- 
quent marriage  of   a  testator  has  wrought 
such  a  change  in  his  condition  in  life  as  to 
cause  him  to  destroy  or  cancel  a  previouf^ 
will;  and  does  not  admit  of  evidence  to  the 
contrary  tmless  provision  has  been  made  ac- 
cording to   law   for  wife   and   children   who 
have  survived  him.     (§§  1298,  1299,  supra.)" 
In  Corker  v.  Corker,  87  Cal.  643,  26  Pac.  922, 
the  court  held  that  a  postnuptial  agreement 
purporting  merely  to  make  division  of  prop- 
erty with  a  view  to  separation  was  not  a 
"marriage  contract"  within  the  meaning  of 
the  statute.    But  that  to  be  such  a  "marriage 
contract"  the  agreement  must  on  its  face  pur- 
port to  make  provision  for  the  wife  and  to 
make  such  provisicm  take  the  place  of  tes- 
tamentary  provision   for   her.     And   in  the 
ease  of  In  re  Cutting  <Cal.)   156  Pac.  1002, 
the  court  held  that  while  an  antenuptial  will 
was  revoked,  under  the  statute,  by  the  mar- 
riage of  the  testator,  it  was  republished  after 
the  marriage  by  the  execution  of  a  postnup- 
tial  codicil   referring  to  and   modifying   it. 
The   court   said:    "The  section    [1299,   Civil 
Code]  contemplates  these  conditions:   (1)  An 
antenuptial  will;  (2)  a  subsequent  marriage; 
(3)   the  death  of  the  testator;    (4)   the  sur- 
vival of  the  wife;  and    (6)   either  provision 
for  the  wife  in  the  antenuptial  will,  or  a 
mention  of  her  therein   in   such  way  as  to 
show  an  intention  not  to  make  such  provi- 
sion.   We  have  here  an  antenuptial  will  which 
neither  provided  for  the  petitioner  nor  men- 
tioned her  in  such  way  as  to  show  an  in- 
tention not  to  provide  for  her;  a  subsequent 
marriage  between  the  testator  and  the  peti- 
tioner;   his  death    and  her    survivul.     It  is 
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plain  for  its  terms  that  section  1299  has  ap- 
plication  only   to   an   antenuptial   will,   and 
•doed  not  contemplate  wills  made  after  mar- 
riage.    Iherefore,  if  the  antenuptial  will  of 
October  22,  1912,  stood  alone,  it  would  have 
been  revoked  upon  the  death  of  the  husband 
according   to   the  provisions   of   the   section. 
.    .     .     But    the    antenuptial    will    was    re- 
published by  the  codicil  of  July  18,  1913,  in 
accordance    with    section    1287    of    the    Civil 
Code,  and  hence  the  will  was  taken  out  of 
the  operation  of  section  1299.     Section  1287 
declares:    *The  execution  of  a  codicil,  refer- 
ring to  a  previous  will,  has  the  effect  to  re- 
publish the  will,  as  modified  by  the  codicil.' 
-    .     .     The   postnuptial   will — the   antenup- 
tial will  as  modified  by  the  codicil — stands 
as  if  it  were  but  one  testamentary  intention 
expressed  in  a  single  will  made  after  mar- 
riage as  of  the  date  of  the  codicil.    'The  codi- 
cil refers  to  the  will,  and  operates  as  its  re- 
publication, and  the  two  are  to  be  regarded 
as  forming  but  one  instrument,  speaking  from 
the  date  of  the  codicil.'    Payne  v.  Payne,  18 
Cal.   292."     The  South  Dakota  statute  was 
adopted  from  that  of  California  and  is  iden- 
tical with  it.     In  re  Larsen,  18  S.  D.  335,  6 
Ann.  Cas.   794,   100  N.   W.   738;    Griffing  v. 
Oislason,  21  S.  D.  66,  21  S.  D.  91,  109  N.  W. 
646,  649.    In  the  case  of  In  re  Larsen,  supra, 
the  court  said:  ''By  adopting  a  provision  of 
the  California  statute,  the  general  rule  that 
marriage    of   the    testator    unqualifiedly    re- 
vokes all  previous  wills  has  been  modified  in 
this  jurisdiction  as  follows:  'If,  after  having 
made  a   will,  the  testator   marries  and  has 
issue  of  such  marriage,  born  either   in  his 
lifetime  or  after  his  death,  and  the  wife  or 
issue  survive  him,  the  will  is  revoked  unless 
provision  has  been  made  for  such  issue  by 
some    settlement,    or   unless   such   issue    are 
provided  for  in  the  will,  or  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to 
make  such  provision;  and  no  other  evidence 
to  rebut  the  presumption  of  such  revocation 
can  be  received.     (2)  If,  after  making  a  will, 
the  testator  marries,  and  the  wife  survives 
the  testator,  the  will  is  revoked,  unless  pro- 
vision has  been   made  for  her  by  marriage 
contract,  or  unless  she  is  provided  for  in  the 
will,  or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provi- 
sion; and  no  other  evidence  to  rebut  the  pre- 
sumption of  the  revocation  must  be  received.' 
Section  1023,  Rev.  Civ.  Code.    The  first  clause 
above  quoted,  was  originally  taken  from  the 
common  law,  and  is  a  copy  of  section  567  of 
the    'Civil   Code'   prepared   for   the   state   of 
New   York  by   David   Dudley   Field.     Under 
such  provision  the  marriage  of  a  man  subse- 
quent to  the  execution  of  his  will  was  not 
of  itself  sufficient  in  law  to  operate  as  a  revo- 
cation thereof,  unless  he  had  issue  by  such 
marriage,  but  in  that  event  marriage  and  the 


birth  of  issue  revoked  the  will  although  the 
husband  survived  the  wife.  1  Redfield  on 
Wills,  p.  293;  Cassaday  on  Wills,  §  230; 
Rowers  v.  Bowers,  53  Ind.  430.  By  subdivi- 
sion 2  of  the  above  quoted  section  the  effect 
of  the  subsequent  marriage  of  a  man  on  his 
previously  executed  will  is  pronolinced  to  be 
revocation,  as  a  matter  of  law,  where  tlie 
wife  is  neither  mentioned  in  the  will  nor 
provided  for  by  marriage  contract,  and  such 
is  this  case  precisely."  The  same  statute  has 
heen  enacted  in  Washington.  In  re  Adler,  52 
Wash.  539,  100  Pac.  1019,  100  Pac.  1135 
(which  case  also  states  the  common-law  rule) ; 
Koontz  V.  Koontz,  83  Wash.  180,  145  Pac. 
201.  In  the  case  of  In  re  Adler,  supra,  it  was 
held  that  where  the  testator  made  a  bequest 
of  $35,000  to  a  person  whom  he  married  a 
few  hours  before  his  death,  the  will  waa  not 
under  the  statute  revoked  by  the  marriage. 
The  court  said:  "Our  conclusion  then  is  that 
the  words  'or  unless  she  be  provided  for  in 
the  will,'  being  in  the  disjunctive  and  in  no 
way  qualified  by  the  usual  term  'in  contem- 
plation of  marriage,'  refer  to  a  condition 
existing  at  the  time  of  death,  and  not  neces- 
sarily to  an  intended  wife.  A  person  being 
provided  for  may,  by  intermarriage  with  the 
testator,  bring  herself  within  the  operation  of 
the  statute.  If  she  be  provided  for  in  the 
will,  as  she  is  in  the  case  at  bar,  she  comes 
within  our  statute,  as  under  the  rules  to 
which  we  have  referred  she  would  have  fallen 
without  it.  Alfred  Adler  having  made  his 
will,  and  afterwards  married,  his  wife  sur- 
viving him,  at  least  one  of  three  things  must 
appear:  He  must  have  made  a  marriage  set- 
tlement, or  she  must  be  provided  for  in  the 
will,  or  so  mentioned  as  to  indicate  his  in- 
tention not  to  make  such  provision.  The 
statute  must  be  construed  to  read  as  follows: 
'If  after  making  any  will  the  testator  shall 
marry  and  the  wife  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  will  shall 
be  deemed  revoked  .  .  .  unless  she  be 
provided  for  in  the  will.  Hannah  Adler  is 
provided  for  in  the  will,  and  is  concluded  by 
its  terms."  In  Koontz  v.  Koontz,  83  Wash. 
180,  145  Pac.  201,  it  was  held  that  a  settle- 
ment between  husband  and  wife  providing  that 
on  the  death  of  either  the  other  should  have 
no  interest  in  the  decedent^s  estate  was  not  a 
"provision"  for  the  wife  within  the  terms  of 
the  statute.  The  court  said:  "Touching  the 
question  here  involved,  there  is  no  ambiguity 
in  this  statute.  Its  terms  are  clear  and  ex- 
plicit. W^e  must  assume  that  it  means  what 
it  says.  In  re  Adler,  52  Wash.  539,  100 
Pac.  1019,  a  case  mistakenly  relied  upon  by 
the  appellants,  we  said,  touching  this  stat- 
ute: 'When  the  legislature  has  assumed  to 
speak  upon  a  given  subject,  courts  must  take 
its  expression  as  it  is,  and  if  it  be  certain  in 
its  terms,  there  is  no  reason  for  speculation 
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as  to  its  reasons^  nor  warrant  for  adding 
anything  to  meet  a  given  case.'  In  that  case 
we  also  held  that  the  several  contingencies 
tolling  the  revocation  are  stated  in  the  stat- 
ute disjunctively,  as  they  clearly  are,  and 
must  be  so  applied.  The  statute  says,  such 
will  shall  be  deemed  revoked,  unless  provision 
shall  have  been  made  for  her  by  marriage 
settlement,  or  unless  she  be  provided  for  in 
the  will,  or  in  some  way  mentioned  therein  as 
to  show  an  intention  not  to  make  such  pro- 
vision, and  no  other  evidence  to  rebut  the 
presumption  of  revocation  shall  be  received. 
Clearly  evidence  aliunde  the  will  itself,  of  an 
intention  not  to  make  any  provision  for  her, 
would  be  inadmissible  whether  oral  or  in 
writing.  The  disjunctive  statement  of  the 
contingencies,  followed  by  the  statement  that 
no  other  evidence  shall  be  received,  clearly 
limits  the  evidence  in  each  contingency  to  the 
appropriate  proof  of  that  contingency.  The 
first  contingency  is  a  provision  made  for  her 
by  marriage  settlement.  The  tolling  of  the 
revocation  on  that  ground  can  only  be 
proved  by  that  means.  Proof  of  a  settlement 
such  as  that  here  advanced  denying  her  any 
provision  from  his  own  property  even  as  his 
heir  would  not  be  sufficient  since  such  a  set- 
tlement would  make  no  provision  for  her, 
but  quite  the  contrary.  It  would  take  away 
that  provision  which,  but  for  the  agreement, 
the  law  would  give  her.  Nor  can  it  be  said 
that  decedent's  relinquishment  of  any  pros- 
pective claim  to  her  property,  as  her  heir, 
would  be  sufficient,  since  the  testator's  death 
prior  to  that  of  the  other  spouse  offers  the 
sole  field  for  the  operation  of  the  statute  of 
revocation  or  any  part  of  it.  Clearly  permis- 
sion to  retain  her  own  property  after  his 
death,  which  she  would  retain  on  his  death 
in  any  event,  would  be  no  provision  for  her. 
It  seems  plain  that  if,  as  we  have  held,  the 
statute  means  what  it  says,  the  settlement 
here  claimed,  even  if  established  by  competent 
evidence,  made  no  provision  for  the  surviving 
wife,  hence  did  not  toll  the  revocation.  Had 
the  settlement  been  mentioned  in  the  will 
itself,  a  different  question  would  be  pre- 
sented." 

The  Colorado  statute  (R.  S.  1908,  §  7072) 
provides  that  "no  will  shall  be  revoked  other- 
wise than  by  the  subsequent  marriage  of  the 
testator,  or  by  burning,  tearing"  etc.  Under 
that  statute  it  has  been  held  that  the  mar- 
riage of  the  testator,  after  the  execution  of 
the  will,  revokes  it,  whether  issue  is  born  of 
the  marriage  or  not.  Brown  v.  Scherrer,  5 
Colo.  App.  255,  38  Pac.  427,  affirmed  on  deci- 
sion below  21  Colo.  481,  42  Pac.  668  (which 
case  also  states  the  common-law  rule)  ;  In 
re  Matteote,  59  Colo.  566,  151  Pac.  448.  In 
the  case  last  cited,  it  was  held  under  that 
statute  that  a  common-law  marriage  was 
sufficient  to  revoke  a  will  executed  previous 


to  the  cohabitation.  Under  the  Rhode  Island 
statute  which  is  practically  identical  with  the 
Colorado  statute,  the  court  in  Wheeler  v. 
Wheeler,  1  K.  I.  364  (which  also  contains  a 
statement  of  the  common-law  rule)  said: 
"The  language  of  the  statute  is,  'no  devise, 
etc.,  shall  be  revocable  otherwise  than  by 
marriage  of  the  testator,  subsequent  to  the 
date  thereof,  or  by  some  other  will  or  codi- 
cil in  writing  or  other  writing  declaring  the 
same,  or  by  burning,  cancelling,  etc'  .  .  . 
Our  conclusion  is  that  a  revocation  by  mar- 
riage under  our  statute  is  presumptive  only> 
not  absolute;  and  that  evidence  of  the  acts  of 
the  testator,  and  circumstances  showing 
clearly  an  intent  that  the  will  should  stand, 
ought  to  be  admitted." 

The  Connecticut  statute  (Sess.  Laws  of 
1885,  c.  110,  sec.  135)  provides  that  "if,  after 
the  making  of  a  will,  the  testator  shall  marry, 
or  if  a  child  is  born  to  the  testator,  and  no 
provision  is  made  in  the  will  for  such  con- 
tingency, such  marriage  or  birth  shall  oper- 
ate as  a  revocation  of  such  will."  See  Good- 
sell's  Appeal,  65  Conn.  171,  10  Atl.  557, 
wherein  the  court  held  that  the  statute  was 
prospective  only,  with  no  retroactive  effect. 
In  that  case  the  court  also  stated  the  com- 
mon-law rule.  See  also  Jacobs  v.  Button,  79 
Conn.  360,  65  Atl.  150.  To  the  same  effect 
is  the  Georgia  statute  (Code,  section  2441) 
which  provides  as  follows:  "In  all  cases, 
the  marriage  of  a  testator  or  the  birth  of  a 
child,  subsequent  to  the  making  of  a  will,  in 
which  no  provision  is  made  in  contemplation 
of  such  an  event,  shall  be  a  revocation  of  the 
will."  See  Deupree  v.  Deupree,  45  Ga.  415; 
Sutton  V.  Hancock,  115  Ga.  857.  42  S.  E.  214 
(which  also  states  the  common-law  rule).. 
Construing  that  statute,  the  court  in  Deupree 
V.  Deupree,  supra,  held  that  no  provision  ex- 
cept one  made  in  the  will  itself  would  be 
sufficient  to  prevent  the  revocation  of  the  will 
by  marriage.  The  same  ruling  was  made  in 
Sutton  V.  Hancock,  supra,  wherein  the  court 
said:  "WTien,  therefore,  a  person  has  made  a 
will  in  this  state  and  thereafter  marries  or 
has  a  child  born  to  him,  the  will  stands  re- 
voked upon  the  happening  of  either  contin- 
gency, unless  it  appears  that  when  the  will 
was  executed  the  testator  had  in  contempla- 
tion the  event  of  marriage  or  the  birth  of  a 
child.  And  the  evidence  that  the  testator 
did  have  the  event  in  contemplation  must 
be  in  the  will  itself,  taken  in  connection  with 
the  circumstances  which  existed  at  the  time 
the  will  was  executed;  and  this  can  be  shown 
only  by  means  of  a  provision  in  the  will 
which  appears  to  have  been  made  in  contem- 
plation of  the  event.  There  can  be  no  ques- 
tion that  this  is  the  plain  meaning  of  the 
statute." 

The  provision  of  the  lUinois  statute  (R.  S. 
c.  39,  §  10)  is  as  follows:     "And  a  marriage 
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shall  be  deemed  a  revocation  of  a  prior  will." 
Under  that  statute  it  has  been  held  that  a 
marriage  operates  per  se  as  a  revocation  of 
an  antenuptial  will,  and  does  not  merely  give 
a  presumption  of  intention  to  revoke.  Mc- 
Annulty  v.  McAnnulty,  120  111.  26,  11  X.  E. 
397,  60  Am.  Rep.  552;  Sloniger  v.  Sloniger, 
161  111.  270,  43  N.  E.  1111;  Decree  Hudnall  v. 
Ham,  172  111.  76,  49  N.  E.  985,  affirmed  183 
111.  486,  56  N.  E.  172,  75  Am.  St.  Rep.  124, 
48  L.K.A.  557;  Taylor  v.  Hudnall,  186  111. 
486,  56  N.  E.  172,  48  L.R.A.  557.  In  Hudnall 
V.  Ham,  supra,  it  was  held  that  marriage 
works  a  revocation  per  se  in  spite  of  an  ante- 
nuptial contract  entered  into  for  the  purpose 
of  confirming  the  disposition  of  property  at- 
tempted to  be  made  by  the  will.  In  Sloniger 
V.  Sloniger,  supra,  it  was  held  that  a  will  re- 
voked by  marriage  under  the  statute  would 
not  be  treated  in  equity  as  a  contract  to 
convey. 

The  McLSSachusetia  statute  is   as  follows: 
"The  marriage  of  any  person  shall  act  as  a 
revocation  of  any  will  made  by  such  person 
previous  to  such  marriage,  unless  it  shall  ap> 
pear  from  the  will  itself  that  the  will  was 
made  in  contemplation  of  such  marriage,  or 
unless  and  except  so  far  as  the  will  is  made 
in  exercise  of  a  power  of  appointment  and  the 
estate  thereby  appointed  would  not,   in   de- 
fault of   appointment,    pass    to   the   persons 
that  would  have  been  entitled  to  the  same  if 
it  had  been  the  testator's  own  estate,  and  he 
or  she  had  died  without  disposing  of  it  by 
will."     See  Swan  v.  Sayles,  165  Mass.  177, 
42  N.  E.  570;  Ingersoll  v.  Hopkins,  170  Mass. 
401,  49  N.  E.  623,  4  L.R.A.  191.    In  Swan  v. 
^^ayles,  supra,  the  court  held  that  the  statute 
operated  to  revoke  a  will  made  prior  to  its 
enactment,  where  the  marriage  occurred  after 
the  enactment  of  the  statute,  but  that  it  did 
not  operate  on  a  marriage  which  occurred  be- 
fore the  passage  of  the  statute.    Construing 
the  clause  in  the  statute  ''unless  it  shall  ap- 
pear from  the  will  itself  that  the  will  was 
made  in  contemplation  of  such  marriage,"  the 
court  in   Ingersoll   v.   Hopkins,   supra,   held 
that  parol  evidence  of  such  fact  was  inadmis- 
sible, and  that  the  will  was  revoked  by  a  sub- 
sequent marriage  where  it  did  not  appear  on 
the  face  thereof  that  it  was  made  in  contem- 
plation of  marriage. 

The  Pennsylvania  statute  (act  of  1833,  P. 
L.  250,  §  15 )  provides  as  follows :  "  *\^'hen 
any  person  shall  make  his  last  will  and  tes- 
tament, and  afterwards  shall  marry  or  have 
a  child  or  children  not  provided  for  in  such 
will,  and  die  leaving  a  widow  and  child,  or 
either  a  widow  or  child  or  children,  although 
such  child  or  children  be  born  after  the  death 
of  their  father,  every  such  person,  so  far  as 
shall  regard  the  widow,  or  child  or  children 
after-bom,  shall  be  deemed  and  construed  to 
die  intestate;  and  such  widow,  or  child  or 
Ann.  Cas.  1917 A. — 14. 


children,  shall  be  entitled  to  such  purparts, 
shares  and  dividends  of  the  estate,  real  and 
persfjjial,  of  the  deceased,  as  if  he  had  actu- 
ally died  without  any  will.'  "    See  Fidelity  Ins. 
etc.  Go's.  Appeal,  121  Pa.  St.  1,  15  Atl.'  484, 
affirming  Whitney's  Estate,  3  Pa.  Co.  Ct.  498, 
20  W.  N.  C.  37,  wherein  the  court  held  that 
the  statute  did  not  work  an  absolute  revoca- 
tion of  a  will  by  marriage,  but  merely  gave 
the  widow  her  election  to  take  either  under 
the  will  or   under  the   intestate  laws.     The 
court  said:     "The  section  of  the  act  of  1833 
above  referred  to  does  not  use  the  word  're- 
voked,' in  which  it  differs  from  the  16th  sec- 
tion of  said  act,  which  declares:  'That  a  will 
executed  by  a  single  woman  shall  be  deemed 
revoked    by    her    subsequent    marriage,    and 
shall  not  be  revived  by  the  death  of  her  hus- 
band.'   The  use  of  the  word  'revoked'  in  this 
section,  and  its  absence  in  the  preceding  one, 
is  clearly  intentional.     The  will  of  a  single 
woman  is  no  doubt  absolutely  revoked  by  her 
subsequent  marriage,  and  it  is  no  longer  a 
will  for  any  purpose.     But  I  am  inclined  to 
think  that  the  word  'revoked'  has  sometimes 
been  applied  inadvertently  to  the  loth  sec- 
tion of  the  act  of  1833.     The  English  cases 
under  statute  1  Vict.  c.  26,  are  not  applicable, 
for  the  reason  that  said  statute  declares  in 
terms  that  'every  will   made  by   a  man  or 
woman  shall  be  revoked  by  his  or  her  mar- 
riage.*   It  is  very  clear,  however,  that  under 
our  act  of  ]833  an  antenuptial  will  can  be 
avoided  by  the  widow,  so  far  as  her  rights 
are  concerned;  that  is  to  say,  she  can  elect 
to  come  in  and  claim  her  share  of  her  hus- 
band's estate  under  the  intestate  laws.     In 
all  other  respects  the  will  stands.    And  if  she 
does  not  elect  to  make  such  claim,  the  will 
is  not  affected  in  any  respect."    This  opinion 
also   distinguished  and  overruled   upon  this 
point  Edward's  Appeal,   47  Pa.   St.   144,  as 
follows:    "The    language    of   the   opinion    of 
Chief  Justice  Woodward  was  perhaps  broader 
than  the  point  decided,  when  he  said:   The 
revocation   as   to  the  widow,   I  repeat,  'was 
absolute  the    instant   of   the    marriage.     It 
did  not  wait  for  her  election,  any  more  than 
it    depended    upon    the   provision    made    for 
her.    And  a  will  revoked  is  as  if  it  had  never 
been  made.'     A  similar  view  is  indicated  in 
Walker  v.  Hall,  34  Pa.  St.  483,  but  in  that 
case  the  will  was  not  made  before  the  mar- 
riage.    No  fault  is  found  with  the  decision 
of  either   of  those   cases,   neither   of  which, 
however,  rules  the  present  one."    In  the  case 
of   Rogers's   Estate,   21    Pa.   Dist.    1006,   the 
holding  seems  to  be  that  where  after  making 
his  will  devising  real  estate,  the  deviser  inter 
marries  with  his  devisee,  the  intermarriage 
does  not  revoke  the  will.     The  court  said: 
"While  there  is  no  direct  evidence,   the  in- 
ference from  the  facts  submitted  is  that  tho 
testator  married  Rose  J.  Houck  after  he  had 
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executed  his  will.  This  being  so,  under  Ed- 
wards's Appeal,  47  Pa.  144,  the  marriage  re- 
voked the  will,  but  the  court  later,  in  Fi- 
delity Ins.  etc.  Co's  Appeal,  121  Pa.  St.  1, 
said  differently.'' 


IN  BE  OBOUT. 


Vermont  Supreme  Court — ^November  27,  1914. 


8S  Vt.  818;  92  Atl.  646. 


Bankrvptoj  —   Effeot   of   Disoliarse   — 
Bnrden  of  Proof. 

A  judgment  creditor  has  the  burden  of 
showing  that  his  claim  is  not  barred  by  dis- 
charge in  bankruptcy;  and  where  the  nature 
of  the  claim  appeared  only  from  the  credi- 
tor's declaration,  that  instrument  should  be 
given  the  construction  most  favorable  to  the 
bankrupt. 

Claims  Disoliarsed  —  LlaMUty  for  Wil- 
ful and  Malioions  Injnrj. 

A  default  judgment  was  recovered  under  a 
declaration  in  trespass  which  alleged  that  the 
bankrupt  assaulted  another,  charging  that, 
while  she  was  walking  on  the  street  with. due 
care,  he  recklessly,  carelessly,  and  negligently 
ran  into  her.  Judgment  was  also  recovered 
in  another  action  for  the  same  cause,  under 
a  declaration  in  case  similar  to  the  one  in 
controversy,  except  that  the  averments  of 
assault  were  omitted.  Held,  that  the  judg- 
ments were  barred  by  defendant's  discharge 
in  bankruptcy,  neither  declaration  showing 
that  the  wrong  was  intentional  or  malicious; 
the  charge  of  assault  and  recklessness  not  de- 
noting anything  more  than  negligent  violence. 

[See  note  at  end  of  this  case.] 

Same. 

A  party  charged  with  trespass  by  running 
into  one  on  a  sidewalk  does  not  by  default 
admit  that  he  was  guilty  of  malice. 

[See  note  at  end  of  this  case.] 


One  may  be  liable  in  a  civil  action  for  di- 
rect violence  to  the  person  without  there 
having  been  malice  or  intent  to  injure. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Windham  County  Court: 
Mii.Es,  Judge. 

Habeas  corpus  proceeding.  Ralph  C. 
Grout,  relator.  Relator  discharged.  Execu- 
tion creditors  allege  exceptions.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

Chase  cf  Chase  and  W.  R,  Daley  for  execu- 
tion creditors. 

Hermon  E.  Eddy  for  relator. 


[319]  MuNSON,  J. — These  exceptions  are 
from  an  order  made  by  the  county  court  in 
habeas  corpus  proceedings,  discharging  the 
relator  from  arrest  on  two  executions;  one 
in  favor  of  Charles  F.  Nason  and  Lilla  M. 
Kason,  his  wife,  the  other  in  favor  of  Charles 
F.  Nason.  These  executions  were  issued  on 
judgments  rendered  on  default  in  actions 
brought  against  the  relator  for  a  personal 
injury  sustained  by  Lilla  M.  Nason.  The  dec- 
laration in  the  first  suit  is  styled  an  action 
of  trespass,  commences  with  an  allegation 
that  the  defendant  assaulted  the  said  Lilla 
M.  Nason,  and  [320]  charges  in  substance 
that  while  she  was  walking  with  due  care  and 
prudence  on  a  sidewalk  in  a  public  street  the 
defendant  recklessly,  carelessly  and  negli- 
gently ran  into  the  said  Lilla  M.  Nason  and 
knocked  her  down.  The  declaration  in  the  sec- 
ond suit  is  in  case;  and  the  charging  allega- 
tion is  the  same  as  in  the  first,  omitting  the 
opening  averment  that  the  defendant  "as- 
saulted" the  wife. 

The  executions  issued  on  the  25th  day  of 
November,  1912;  and  on  the  same  day  the 
relator  was  adjudged  a  bankrupt  in  voluntary 
proceedings,  and  obtained  a  stay  of  execution 
until  he  should  apply  for  his  discharge  and 
his  application  be  acted  upon.  The  judg- 
ments were  included  in  the  debtor's  schedule 
of  liabilities,  and  the  plaintiffs  received  due 
notice  of  all  the  proceedings  in  bankruptcy, 
but  did* not  present  their  claims  before  the 
referee,  nor  appear  in  any  of  the  proceedings 
except  in  opposition  to  the  petition  for  a  stay 
of   execution. 

The  question  presented  is  whether  these 
judgments  are  within  the  clause  of  the  bank- 
rupt act  which  excepts  from  the  operation  of 
a  discharge  liabilities  for  wilful  and  mali- 
cious injuries  to  the  person  or  property  of 
another.  The  only  facts  in  the  case  charac- 
terizing the  wrong  complained  of  are  those 
set  forth  in  the  declarations.  There  is  no 
certificate  in  either  case  that  tlie  cause  of 
action  arose  from  the  wilful  or  malicious  act 
or  neglect  of  the  defendant,  and  no  statement 
of  any  evidence,  if  any  was  taken.  The  ques- 
tion is  to  be  disposed  of  upon  what  appears  in 
the  declarations;  and  the  allegations  of  the 
declarations  are  to  be  given  the  construction 
most  favorable  to  the  relator;  for  the  burden 
is  on  the  judgment  creditor  to  show  that 
the  debt  is  within  the  exception.  Bailey  v. 
Gleason,  76  Vt.  115,  66  Atl.  537;  In  re  Peter- 
son, 77  Vt.  226,  59  Atl.  828. 

The  fact  that  the  first  declaration  is  tres- 
pass in  form  and  charges  the  wrong  as  an 
assault  is  not  controlling.  The  characteriza- 
tion of  an  act  as  a  trespass  carries  no  impli- 
cation of  intent  or  malice.  An  trespass  is  a 
proper  remedy  for  an  assault  where  the  in- 
jury is  the  direct  result  of  a  force  put  in 
motion  by  the  defendant,  even   though  the 
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lorce  was  put  in  motion  through  negligence. 
Howard  v,  Tyler,  46  Vt.  683 ;  Judd  v.  Ballard, 
66  Vt.  668,  30  Atl.  96.  The  fair  construction 
of  the  allegation  in  the  first  declaration  is 
that  the  defendant  assaulted  the  plaintiff 
wife  by  negligently  running  into  her.  [321] 
Moreover,  the  allegations  of  date,  location 
and  description  in  the  two  declarations  are 
identical,  and  evidently  relate  to  one  occur- 
rence-, and  the  same  wrong  cannot  have  been, 
in  fact,  a  malicious  act  as  to  one  claim  and 
mere  negligence  as  to  the  other. 

These  declarations  allege  that  the  defend- 
ant recklessly,  carelessly  and  negligently  ran 
into  the  plaintiff  wife  and  knocked  her  down. 
There  is  no  allegation  that  this  was  done  in- 
tentionally, wilfully,  or  maliciously.  There 
is  nothing  in  the  nature  of  the  violence  al- 
leged that  indicates  intention  or  malice. 
There  is  no  allegation  of  accompanying  lan- 
guage characterizing  the  act  as  malicious. 
The  addition  of  the  word  "recklessly"  to  the 
terms  more  commonly  used  does  not  change 
the  natnre  of  the  allegation.  The  character- 
ization of  the  defendant's  act  is  doubtless 
intensified,  but  it  still  remains  a  charge  of 
negligence.  In  suffering  a  default,  the  de- 
fendant conceded  nothing  beyond  this,  and 
nothing  more  can  be  implied  from  the  judg- 
ment. One  can  be  liable  in  a  civil  action  for 
direct  violence  to  the  person  of  another  with- 
out there  having  been  malice,  or  intention  to 
injure,  or  an  intention  to  do  the  act  which 
caused  the  injury.  Judd  v.  Ballard,  66  Vt. 
668,  30  Atl.  96. 

Judgment  affirmed. 

Powers,  C.  J.  {dissenting). — I  agree  that 
the  judgment  in  favor  of  Xason,  alone,  was 
discharged.  The  declaration  there  was  for 
negligence,  and  not  upon  a  claim  for  "wilful 
and  malicious"  injuries.  But  that  the  claim 
covered  by  the  judgment  in  favor  of  Nason 
and  wife  is  of  the  same  character,  as  shown 
by  the  declaration,  I  cannot  agree.  The 
declaration  in  the  case  is  for  an  assault  and 
battery,  which  is  not  affected  by  a  discharge 
in  bankruptcy.  McChristal  v.  Clisbee,  190 
Mass.  120,  76  N.  E.  511,  3  L.K.A.(X.S.)  702; 
5  Ann.  Cas.  769.  That  the  declaration  is 
denominated  a  count  in  trespass  is  to  be 
considered,  though  not  controlling,  I  admit. 
That  it  contains  the  characteristic  expres 
aions  "with  force  and  arms,"  "assault,"  and 
"against  the  peace"  is  of  more  importance. 
If  the  pleader  had  merely  charged  that  the 
defendant,  with  force  and  arms,  assaulted 
Mrs.  Nason,  and  knocked  her  down  while  she 
Was  walking  on  the  public  sidewalk,  without 
more,  there  would  have  [322]  been  small 
chance  of  the  defendant's  escaping  the  con- 
sequences of  his  wrongdoing  through  the 
bankruptcy  court.  But  the  pleader  goes  on 
to  show  how  the  assault  was  committed, — 


by  "recklessly,  carelessly  and  negligently" 
running  into  her.  So  the  effect  of  these  words 
upon  the  charge  of  assault  is  for  determina- 
tion. 

I  may  as  well  say  at  the  outset,  that  the 
word  "wilful"  in  the  bankruptcy  act  means 
nothing  more  than  "intentional."  McChris- 
tal V.  Clisbee,  supra;  Buchanan  v.  Cook,  70 
Vt.  168,  40  Atl.  102;  Flanders  v.  Mullin,  80 
Vt.  124,  66  Atl.  789,  12  Ann.  Cas.  1010; 
Tinker  v.  Colwell,  193  U.  S.  473,  48  U.  S. 
(L.  ed.)  754,  24  S.  Ct.  505.  And  the  word 
"malicious"  therein  does  not  mean  express 
malice,  and  does  not  require  proof  of  special 
malice;  but  the  malice  implied  in  a  wrongful 
act,  done  intentionally,  and  without  cause  or 
excuse,  is  sufficient.  Tinker  v.  Colwell,  su- 
pra. 1  am  not  unmindful  of  the  fact  that 
this  Court  in  Flanders  v.  Mullin,  supra,  said 
that  it  found  no  satisfactory  ground  upon 
whicli  to  give  this  broader  meaning  to  the 
word  malicious  "as  used  in  the  present  bank- 
rupt act,  although  the  possibility  of  this  is 
suggested  in  Tinker  v.  Colwell."  As  X  read 
the  latter  case,  however,  it  is  full  authority 
for  the  position  I  have  taken  on  the  meaning 
of  the  word  "malicious;"  and  this  is  the  view 
of  it  taken  in  McChristal  v.  Clisbee,  supra, 
and  Kavanaugh  v.  Mclntyre,  128  App.  Div. 
722,  112  N.  Y.  S.  987. 

It  follows  that  all  that  is  necessary  here 
is  to  have  it  appear  that  the  act  charged  was 
done  intentionally,  for  the  character  of  the 
act  was  such  that  it  was  necessarily  wrongful 
and  without  cause  or  excuse. 

In  order  to  make  a  wrongful  act  inten- 
tional in  the  eye  of  the  law,  it  is  not  neces- 
sary to  show  that  the  wrongdoer  had  a  direct 
mental  purpose  to  injure.  It  is  enough  if 
the  act  is  done  with  an  utter  disregard  of 
consequences.  So  while  the  words  "care- 
lessly and  negligently"  in  the  declaration  un- 
der discussion  do  not  imply  intention  to 
harm,  the  term  "recklessly"  may  do  so. 

The  word  recklessly  is  used  in  various 
senses.  It  may  mean  no  more  than  negli- 
gently, though  it  indicates  a  high  degree  of 
negligence.  It  may  mean  more.  Its  meaning 
is  to  be  determined  by  the  words  with  which 
it  is  associated.  It  may  mean  wantonly  and 
intentionally.  When,  as  here,  it  is  connected 
with  [323]  words  charging  in  apt  terms  an 
assault,  it  signifies  a  conscious  disregard  of 
another*8  rights,  and  is  the  legal  equivalent 
of  wilful  misconduct  and  intentional  wrong. 
Highland  Ave,  etc.  R.  Co.  v.  Robinson,  125 
Ala.  483,  28  So.  28.  Characterizing  an  act 
by  which  a  person  is  injured  as  reckless,  is 
frequently  equivalent  to  characterizing  it  as 
wilful.  Picket  v.  Southern  R.  Co.  69  S.  C. 
445,  48  S.  E.  466;  Proctor  v.  Southern  R.  Co. 
61  S.  C.  170.  30  S.  E.  351;  Cole  v.  Blue  Ridge 
Ry.  75  S.  C.  156,  55  S.  E.  126.  It  was  said 
in  Lear  t.  U.  S.  147  Fed.  359,  77  C.  C.  A. 


212 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


527,  a  case  involving  the  question  whether 
the  president  of  a  bank  had  wilfully  misap- 
plied funds,  that  a  reckless  act  is  always  re- 
garded as  the  equivalent  of  a  wilful  one.  In 
Gustafson  v.  Chicago,  etc.  R.  Co.  128  Fed.  85, 
it  was  held  that  the  term  recklessly  as  used 
therein  was  tantamount  to  a  charge  of  a 
wanton  disregard  of  all  consequences.  In 
Cincinnati,  etc.  R.  Co.  v.  Cooper,  120  Ind. 
469,  22  N.  E.  340,  6  L.R.A.  241,  16  Am.  St. 
Rep.  334,  a  charge  that  it  was  not  necessary 
to  show  an  actual  intent  to  do  a  particular 
injury  in  order  to  establish  an  allegation  of 
wilfulness,  but  that  it  was  enough  if  the  jury 
found  that  the  act  complained  of  was  of  such 
a  character  as  to  evince  an  utter  disregard 
of  consequences,  was  approved  on  the  ground 
that  recklessness  amounting  to  such  disregard 
supplies  the  place  of  a  specific  intent  to  in- 
jure. To  the  same  effect  are  Chicago,  etc.  R. 
Co.  V.  Lacy,  78  Kan.  622,  97  Pac.  1025 ;  Lake 
Erie,  etc.  R.  Co.  v.  Brafford,  15  Ind.  App. 
662,  43  N.  E.  882,  44  N.  E.  651 ;  Southern  R. 
Co.  V.  McNeeley,  44  Ind.  App.  134,  88  N.  E. 
710,  714. 

It  is  said  by  the  majority  that  the  act 
complained  of  in  one  of  these  actions  cannot 
differ  in  quality  from  that  complained  of  in 
the  other,  since  it  is  apparent  that  both  are 
for  the  same  act.  This  is  true,  of  course,  but 
this  is  no  reason  why  the  pleader  must  set 
them  up  in  both  actions  in  the  same  form. 
He  might  well  say  that  he  would  bring  one  in 
trespass  and  the  dther  in  case.  The  suffi- 
ciency of  this  declaration  is  not  in  question; 
it  is  purely  a  question  of  its  classification. 

The  bankruptcy  act  is  to  be  liberally  con- 
strued in  favor  of  the  honest  debtor;  but 
there  is  neither  reason  nor"  justice  in  extend- 
ing its  protection  to  one  who,  as  here,  admits 
by  his  default  that  he  is  guilty  of  such  an 
assault  as  is  charged  in  the  declaration  here- 
in considered. 

[324]  The  petitioner  should  be  remanded  to 
his  former  custody  under  the  execution  in 
favor  of  husband  and  wife. 

Taylor,  J.,  joins  in  this  dissent. 


NOTE. 

Effect  of  Disoliarge  in  Baakrnptosr 
npon  Jndsment  for  Wilfnl  and  Ma- 
lieions  Injuries  to  Person  or  Prop- 
erty, 

General  Rule, 

Since  the  decision  in  Flanders  v.  Mullin, 
80  Vt.  124,  12  Ann.  Cas.  1010,  a  number  of 
cases  have  applied  the  rule  laid  down  by  the 
National  Bankruptcy  Act  of  1898  as  amended 
in  1903  (Act  Feb.  9,  1903,  c.  487,  32  Stat.  L. 
798,  10  Fed.  St.  Ann.  p.  42)  that  a  discharge 
in  bankruptcy  does  not  affect  a  liability  "for 


wilful  and  malicious  injuries  to  the  person 
or  property  of  another." 

Under  that  section  of  the  bankruptcy  act, 
it  has  been  held  that  the  injuries  to  person  or 
property  contemplated  by  the  act,  include  a 
malicious  injury  in  the  absence  of  hatred, 
spite  or  ill  will,  provided  the  act  is  inten- 
tional, wrongful,  and  without  just  cause  or 
excuse;  that  is,  an  act  done  under  circum- 
stances from  which,  with  the  nature  of  the 
act,  the  law  implies  malice.  Peters  v.  U.  S. 
177  Fed.  883,  101  C.  C.  A.  99,  24  Am.  Bankr. 
Rep.  206,  reversing  166  Fed.  613;  In  re  Mun- 
ro,  195  Fed.  817;  Matter  of  Halper,  82  Misc. 
205,  143  N.  Y.  S.  1005.  In  Peters  v.  U.  S. 
supra,  the  court  said :  '*  'Wilful  and  mali- 
cious injury,'  in  the  bankruptcy  act  and 
everywhere  in  the  law,  does  not  necessarily 
involve  hatred  or  ill  will  as  a  state  of  mind, 
but  arises  from  'a  wrongful  act,  done  inten- 
tionally, without  just  cause  or  excuse.'  'In 
order  to  come  within  that  meaning  as  a 
judgment  for  a  wilful  and  malicious  injury 
to  person  or  property,  it  is  not  necessary 
that  the  cause  of  action  be  based  upon  special 
malice,  so  that  without  it  the  action  could 
not  be  maintained.' "  In  the  case  of  In  re 
Levitan,  224  Fed.  241,  it  was  said:  "True, 
a  spirit  of  malevolence  (necessary  to  con- 
stitute actual  malice)  in  committing  the 
wrong  is  not  essential  to  establish  the  malice 
contemplated  in  section  17  .  .  .  yet  some- 
thing more  than  an  intention  to  do  the  thing 
which  is  subsequently  pronounced  wrong  and 
inexcusable  is  necessary  to  constitute  such 
malice.  The  wrong  that  is  excluded  from  the 
effect  of  the  discharge  must  be  both  wilful 
and  malicious.  Tlie  doing  of  the  act  volun- 
tarily and  intentionally  satisfies  Uie  former 
requirement,  but  does  not  meet  the  latter. 
The  use  of  tliese  two  different  terms  neces- 
sarily rquires  something  more  than  is  com- 
prehended in  the  term  first  used.  Perhaps 
intentionally  doing  the  thing  without  just 
cause  or  excuse,  the  criterion  adopted  in  the 
cases  last  cite<l,  is  a  sufficient,  precise  defi- 
nition of  what  will  be  both  wilful  and  mali- 
cious; but  what  is  just  cause  or  excuse  de- 
pends upon  the  particular  circumstances  in 
which  the  challenged  act  is  done.  Such  a 
question  is  not  always  determined  by  the 
ultimate  fact  found  in  a  given  controversy." 
In  Matter  of  Halper,  82  Misc.  205,  143  N.  Y. 
S.  1005,  it  appeared  that  the  defendant,  a 
druggist,  sold  to  the  plaintiff  pure  carbolic 
acid  in  place  of  diluted  carbolic  acid  as  asked 
for  by  her,  and  the  plaintiff  used  the  same 
in  washing  her  hand  and  as  a  result  thereof 
severely  burned  her  hand  and  fingers.  The 
court  said,  in  holding  that  the  judgment  ob- 
tained for  the  injury  was  not  released  by  the 
defendant's  discharge  in  bankruptcy:  "I  now 
come  to  the  all  important  question  involved 
on   this   motion:      If   the   judgment   in   this 
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proceeding  be  one  which  was  recovered  in  an 
action  for  wilful  and  malicious  injury  to  the 
person  it  was  not  released  by  the  bankrupt's 
discharge;  otherwise  it  was.  There  may  be 
cases  where  the  act  is  performed  without  any 
particular  malice,  in  the  sense  of  ill  will,  to- 
wards a  party,  and  the  act  itself  necessarily 
implies  the  degree  of  malice  which  is  suffi- 
cient to  bring  the  case  within  the  exception 
ttated  in  the  statute.  If  the  act  was  wilful, 
that  is,  selling  the  carbolic  acid  in  its  raw 
slate  and  not  the  carbolic  acid  that  was  asked 
for,  diluted  two  per  cent,  whether  this  was  a 
wilful  act  in  the  sense  that  it  was  intentional 
and  voluntary,  if  it  was  malicious  within  the 
meaning  of  the  statute,  it  follows  that  the 
bankrupt  cannot  be  discharged  at  this  stage. 
In  order  to  come  within  that  meaning  as  a 
judgment  for  wilful  and  malicious  injury  to 
person  or  property  it  is  not  necessary  that 
the  cause  of  action  be  based  upon  special 
malice.  ...  It  seems  to  me  that  the  judg- 
ment itself  in  this  case  under  the  pleadings 
establishes  that  the  act  of  the  defendant 
was  intentional,  wrongful  and  without  just 
cause  or  excuse.  The  purchase  from  the  de- 
fendant, if  the  article  requested  had  been 
given  to  plaintiff  for  the  compensation  de- 
manded, would  have  resulted  in  no  injury  to 
her,  but,  as  the  defendant  gave  her  a  liquid 
which  when  applied  to  the  person  was  highly 
injurious  and  did  result  in  injury,  it  was 
done  intentionally,  maliciously  and  wrong- 
fully, and  without  justice,  cause  or  excuse." 

Inasmuch  as  the  burden  of  proof  is  on  the 
plaintiff  to  show  the  ground  of  liability,  and 
to  show  that  it  was  not  dischargeable  in 
bankruptcy,  it  has  been  held  that  he  is  en- 
titled to  go  behind  the  judgment  and  show 
the  record  on  which  it  was  entered.  In  re 
Levitan,  224  Fed.  241 ;  Hallagan  v.  Dowel  I 
(la.)  130  N.  W.  883.  See  the  reported 
case. 

The  provision  of  the  Bankruptcy  Act  of 
1898  as  originally  enacted  (1  Fed.  St.  Ann. 
p.  578)  exempted  "judgments"  for  wilful  and 
malicious  injuries.  The  amendment  of  1003 
(10  Fed.  St.  Ann.  p.  42)  substituted  the  word 
"liabilities."  It  has  been  held  that  a  liabil- 
ity is  none  the  less  within  the  terms  of  the 
amendment  because  it  has  been  reduced  to 
judgment.  Thompson  v.  Judy,  160  Fed.  553, 
95  C.  C.  A.  51 ;  Peters  v.  U.  S.  177  Fed.  885, 
101  C.  C.  A.  00,  24  Am.  Bankr.  Rep.  206, 
reversing  166  Fed.  613;  Woehrle  v.  Canclini, 
158  Cal.  107,  100  Pac.  888.  In  Tliompson  v. 
Judy,  supra,  the  court  said:  "Before  the 
amendment,  a  liability  for  such  a  cause  was 
not  excepted  unless  it  had  been  reduced  to 
judfrment.  By  the  amendment  it  is  excepted 
without  being  reduced  to  judgment.  The  con« 
tention  of  the  appellant  is  that  when  a  judg- 
ment has  been  obtained  the  liability  is 
merged  therein,  and  the  claim  no  longer  ad- 


heres to  the  liability,  but  is  transmuted  into 
another  species  of  right,  which  was  excepted 
by  the  original  act,  but,  since  the  amendment, 
is  no  longer  excepted.  But  notwithstanding 
the  ingenuity  of  the  argument  by  wliich  this 
contention  is  sought  to  be  maintained,  we  are 
of  opinion  that  the  intention  of  Congress  was 
to  declare  that  such  liability  should  be  ex- 
cepted whether  a  judgment  had  been  rendered 
upon  it  or  not.  .  .  .  Now,  we  cannot  resist 
the  impression  that  Congress  in  making  this 
amendment  was  looking  to  the  substantial 
nature  of  the  liability,  and  regarded  the  ques- 
tion as  to  whether  a  judgment  had  been  ren- 
dered upon  it  as  immaterial,  that  its  intrin- 
sic nature  had  not  been  altered  and  was  in 
reality  the  cause  of  action  intended  by  the 
original  exception,  and  that  Congress  meant 
to  protect  that  from  the  discharge.  Appar- 
ently the  requirement  in  the  original  act  that 
the  claim  should  have  been  reduced  to  judg- 
ment was  intended  to  obviate  the  delay  which 
a  proceeding  in  the  bankruptcy  court  for  the 
liquidation  of  the  damages  would  involve. 
And,  finally,  it  would  seem  that  in  plain 
English  a  judgment  on  such  a  cause  of  action 
is  a  'liability^  therefor."  In  Woerhle  v.  Can- 
clini, supra,  it  was  said:  "Although  the  lia- 
bility for  a  wilful  and  malicious  injury  has 
been  reduced  to  judgment,  we  have  the  same 
liability  in  a  new  form,  judicially  declared 
and  defined.  The  term  liability*  is  one  of 
the  broadest  import,  generally  including 
every  kind  of  legal  obligation,  and  was  un- 
doubtedly used  in  the  bankrupt  act  as  in- 
cluding every  obligation  to  pay  money  wheth- 
er evidenced  by  judgment  or  not.  While  all 
liabilities  are  not  evidenced  by  judgment, 
every  unsatisfied  judgment  is  necessarily  a 
liability.  That  there  may  be  a  liability  with- 
in the  meaning  of  the  act  so  evidenced  by 
judgment  is  shown  by  the  enumeration  there- 
in of  the  classes  of  debts  whicli  may  be  proved, 
one  of  which  is  a  'fixed  liability  as  evidenced 
by  a  judgment*  (sec.  63,  subd.  1).  It  cer- 
tainly would  be  a  somewhat  absurd  situation 
if  the  pei;^on  having  a  claim  for  such  wil- 
ful and  malicious  injuries  who  had  procured 
a  legal  adjudication  thereof  occupied  a  worse 
position  under  the  bankrupt  act  than  one 
who  had  not  procured  such  a  judgment.  The 
act  is  susceptible  of  no  such  construction. 
Prior  to  the  amendment  of  1003,  subdivision 
2  of  section  17  embraced  only  such  provable 
debts  as  'are  judgments  in  actions  for  frauds 
.  .  .  or  .  .  .  for  wilful  and  malicious 
injuries  to  the  property  and  persons  of  anoth- 
er.' Under  this,  such  liabilities  as  were  not 
evidenced  by  judgment  were  not  excepted 
from  the  effect  of  a  discharge,  while  those 
evidenced  by  judgment  were  excepted.  The 
purpose  of  the  amendment  of  1003  was  clearly 
not  to  remove  the  liabilities  so  evidenced 
from  the  excepted  classes  but  to  add  thereto 
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the  liabilities  so  arising  that  had  not  been 
put  into  the  form  of  judgments.  The  effect 
of  the  amendment  is  .  .  .  substantially 
as  follows:  Before  the  amendment,  a  bank- 
rupt might  have  been  released  from  such 
a  liability,  unless  a  judgment  therefor  had 
been  rendered.  Under  the  present  law  he  will 
not  be  released  simply  because  no  judgment 
has  been  rendered." 

Application  of  Rule, 

It  has  been  held  that,  inasmuch  as  a  slan- 
der is  necessarily  a  malicious  and  wilful  act, 
a  judgment  for  slander  is  not  a  liability 
from  which  a  bankrupt  is  discharged  under 
the  national  bankruptcy  act.  In  re  Dowie, 
202  Fed.  816;  Parker  v.  Brattan,  120  Md.  428, 
87  Atl.  766;  Drake  v.  Vernon,  26  S.  D.  354, 
128  N.  W.  317.  But  it  does  not  follow  that 
a  judgment  for  costs  awarded  the  defendant 
in  an  action  for  slander  is  a  "liability  for  a 
wilful  and  malicious  injury  to  the  person 
or  property"  of  the  plaintiff  who  instituted, 
but  failed  to  recover  in  the  action,  since  the 
liability  for  costs,  whether  in  an  action  ex 
contractu  or  ex  delicto,  arises  wholly  from 
statute  law.  Drake  v.  Vernon,  26  S.  D.  354, 
128  N.  W.  317,  wherein  the  court  said:  "To 
bring  the  'liability'  within  the  exception  in 
the  bankruptcy  law,  the  'very  gist  and  grava- 
men' of  the  liability  must  arise  from  a  'wil- 
ful and  malicious  injiu-y'  to  person  or  prop- 
erty. So  far  as  the  plaintiff  is  concerned  in 
an  action  for  such  an  injury,  his  expendi- 
tures in  the  way  of  costs  are  rendered  neces- 
sary and  occasioned  directly  by  the  'wilful 
and  malicious  injury,'  redress  for  which  he  is 
compelled  to  seek  in  an  action  in  the  courts. 
Hence  the  cost  clement  in  a  judgment  for 
plaintiff  in  such  an  action  necessarily  par- 
takes of  the  nature  of  the  action,  in  that  it 
is  a  direct  .result  of  the  very  injury  itself. 
But  to  hold  that  a  judgment  awarded  the 
defendant  for  costs  in  such  an  action  'par- 
takes of  the  nature  of  the  plaintiff's  cause  of 
action,'  when  the  very  right  to  the  judgment 
for  costs  is  created  by  and  founded  whol- 
ly upon  statute,  and  not  in  any  sense 
upon  a  wilful  or  malicious  injury  to  the 
person  or  property  of  the  defendant  in  the 
action,  would,  it  seems  to  us,  be  little  short 
of  an  amendment  to  the  bankruptcy  law  by 
judicial  legislation."  But  compare  the  case 
of  In  re  Dowie,  202  Fed.  816,  wherein,  it  was 
held  that  a  judgment  to  recover  damages  for 
slander  was  not  dischargeable,  and  a  judg- 
ment or  costs  in  such  an  action,  recovered  by 
a  defendant  against  the  plaintiff,  partook  of 
the  same  character. 

Likewise,  it  has  been  held  that  a  discharge 
in  bankruptcy  does  not  release  the  bankrupt 
from  a  liability  arising  out  of  an  action  for  a 
libel.     Thompson  v.  Judy,  169   Fed.  55:J,  95 


C.  C.  A.  51;  Xational  Surety  Co.  v.  Medlock^ 
2  Ga.  App.  665,  58  S.  £.  1131,  19  Am.  Bankr. 
Rep.  654. 

In  Taylor  v.  Marshall,  153  111.  App.  409, 
it  was  held  that  a  judgment  recovered  in  an 
action  for  malicious  prosecution  was  a  judg- 
ment which  the  bankruptcy  law  did  not  dis- 
charge. 

It  has  been  held  that  a  judgment  for  a 
wrongful  entry  on  and  a  forcible  detainer  of 
real  property  is  not  dischargeable  in  bank- 
ruptcy. Thus,  in  the  case  of  In  re  Munro, 
195  Fed.  817,  it  appeared  that  the  wife  of  the 
lessee  of  certain  property  was  in  possession 
under  a  lease  to  her  husband  and  assigned  by 
him  to  her  with  the  knowledge  and  consent 
of  the  landlord,  the  bankrupt,  who  later  com- 
menced summary  proceedings  to  dispossess 
against  the  husband,  to  which  the  wife  was 
not  a  party.  Under  a  warrant  to  dispossess 
and  in  the  absence  of  the  husband,  the  land- 
lord and  his  agents  took  possession  of  the 
property,  removing  the  wife's  property,  and 
forcibly  removing  the  wife.  It  was  held 
that  the  judgment  obtained  therefor  was  for 
a  malicious  injury  to  property  and  was  not 
a  liability  from  which  a  discharge  in  bank- 
ruptcy w^as  a  release.  See  also  In  re  Munro, 
197  Fed.  450. 

A  judgment  for  damages  for  the  breach  of 
a  contract  to  marry  has  been  held  to  be  dis- 
chargeable in  bankruptcy,  if  there  is  no  seduc- 
tion. In  re  Komar,  234  Fed.  378.  But  it 
has  been  held  that  a  judgment  for  damages 
recovered  in  an  action  for  the  breach  of  a 
marriage  promise,  accompanied  by  seduction, 
is  not  dischargeable  in  bankruptcy.  In  re 
Warth,  200  Fed.  408,  118  C.  C.  A.  560,  revers- 
ing 196  Fed.  571;  In  re  Grounds,  215  Fed. 
280.  Thus,  in  the  case  first  cited  the  court 
said:  "ITie  action  was  in  form  for  breach  of 
promise  to  marry.  The  seduction  was  in 
form  but  an  aggravation  of  the  damage.  The 
strict  rule  of  the  common  law  that  a  woman 
who  consents  cannot  complain  directly  of  the 
greatest  possible  wrong  had  to  be  adhered 
to.  But  the  action  while  in  form  upon  con- 
tract was  in  substance  for  the  gross  fraud 
which  the  man  perpetrated  in  taking  ad- 
vantage of  the  confidential  relation  estab- 
lished by  the  marriage  engagement  to  accomp- 
lish the  woman's  dishonor.  The  substantial 
damages  which  the  petitioner  obtained  were 
not  for  the  deprivation  of  the  matrimonial 
alliance,  but  for  the  loss  of  character  and  the 
evercontinuing  shame  and  sorrow.  It  has 
been  the  policy  of  the  bankruptcy  act  to 
discharge  honest  debtors  but  not  to  afford  a 
shield  to  wilful  wrongdoers,  and  to  avoid  the 
possibility  that  seducers  might  take  advan- 
tage of  it  Congress  in  1903  passed  an  amend- 
ment providing  that  liability  for  'the  se- 
duction of  an  unmarried  female'  should  not  be 
discharged.     The  provision  is  broad  and  we 
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have  no  doubt  applies  and  was  intended  to 
apply  to  every  case  where  there  is  liability 
for  seduction  whether  the  action  to  enforce 
feuch  liability  be  based,  as  is  permitted  in 
some  states,  directly  upon  the  essential  wrong, 
or  by  reason  of  the  limitations  of  the  com- 
mon law,  be  founded  upon  the  incident — the 
refusal  to  marry.  To  say  that  Congress  in- 
tended to  distinguish  between  these  cases  is 
to  say  that  it  intended  to  further  favor  se- 
ducers in  those  jurisdictions  where  they  are 
already  favored  by  adherence  to  an  artificial 
form  of  action  which  often  operates  to  prevent 
the  enforcement  of  a  morally  just  demand. 
The  contention  is  made  that  as  the  action  is 
in  form  for  breach  of  contract  some  portion 
of  the  damages  awarded  must  have  been  for 
the  loss  of  the  matrimonial  alliance  and  that 
as  the  judgment  cannot  be  split  up  all  must 
be  discharged.  As  already  pointed  out,  how- 
ever, the  real  wrong  for  which  the  plaintifT 
recovered  was  for  the  seduction,  and  in  the 
absence  of  any  showing  to  the  contrary  it 
will  be  presumed  that  the  substantial  dam- 
ages were  awarded  for  that." 

In  Hallagan  v.  Dowell  (la.)  139  X.  W.  883, 
an  action  for  the  conversion  of  the  proceeds 
of  the  sale  of  certain  mortgaged  cattle,  the 
court  held  that  the  judgment  obtained  therein 
was  not  dischargeable  under  the  bankruptcy 
act,  as,  under  the  reasoning  in  Bever  v. 
Swecker,  138  la.  721,  116  N.  W.  704,  the 
wrongful  and  fraudulent  appropriation  of  the 
property  of  another  was  a  "wilful  and  malici- 
ous injury"  to  the  property.  But  in  the  case 
of  In  re  Ennis,  171  Fed.  755,  it  was  held 
that  the  conversion  of  the  petitioner's  stock 
was  not  a  **maliciou8  injury"  to  his  property, 
and  that  injury  to  person  or  property  meant 
damage  to  the  subject-matter  of  the  rights, 
not  depriving  the  owner  of  them.  And  in 
the  case  of  In  re  Levitan,  224  Fed.  241,  the 
court  said:  "In  the  present  case  the  judicial 
determination  that  the  defendant  was  guilty 
of  conversion  did  not  establish  that  he  acted 
maliciously,  for  the  reason  that  malice  or 
bad  faith  is  not  a  necessary  element  of  con- 
version. If  he  acted  in  good  faith,  the  act, 
though  intentional  and  amounting  to  con- 
version, would  not  have  been  malicious,  even 
though  it  should  be  ultimately  determined 
to  have  been  legally  indefensible.  To  hold 
otherwise  would  be  to  make  all  intentional 
acts  falling  under  the  head  of  torts,  resulting 
in  injury  to  person  or  property,  malicious 
and  nondischargeable  in  bankruptcy,  regard- 
less of  the   motives    which    animated   them. 

•  .  .  Whether  a  discharge,  if  granted  to 
the  bankrupt,  will  release  this  judgment,  can- 
not be  finally  determined  in  these  proceedings. 

•  •  .  At  this  time  it  is  sufficient  to  say 
that  on  the  record  before  this  court  the 
judgment  creditor  has  not  shown  that  a  dis- 
charge, if  granted,  will  not  release  such  lia- 


bility." In  Enosburg  Falls  First  Nat.  Bank 
V.  Bamforth  (Vt.)  96  Atl.  600,  it  appeared 
that  the  defendant  owed  the  plaintiff  bank 
the  amount  of  a  note  and  that  he  deposited 
as  security  therefor  a  certain  negotiable  note 
signed  by  a  third  person.  The  bank  failed  to 
notify  the  third  person  of  the  transfer  of  his 
note,  and  the  latter  paid  the  amount  to  the 
defendant  who  falsely  represented  that  he 
still  held  the  note.  The  defendant  appropriat- 
ed the  proceeds  of  the  note  to  his  own  use 
and  was  afterwards  discharged  in  bankruptcy, 
whereupon  the  question  arose  whether  the 
bank's  claim  against  the  defendant  on  ac 
count  of  the  misappropriation  survived  the 
discharge.  The  court  held  that  this  liability 
did  not  arise  from  a  wilful  and  malicious 
injury  to  the  property  of  the  plaintiff  as 
neither  the  money  nor  the  property  was  paid 
or  received  as  that  of  the  bank.  In  Kav- 
anaugh  v.  Mclntyre,  210  N.  Y.  175,  104  N. 
E.  135,  affirming  151  App.  Div.  910,  135  X. 
Y.  S.  1120,  which  affirmed  74  Misc.  222,  133 
N.  Y.  S.  679,  it  appeared  that  a  brokerage 
firm  received  certain  stock  and  script  under 
circumstances  which  gave  them  no  right 
without  the  knowledge  and  consent  of  the 
plaintiff  to  sell  the  securities  and  retain  the 
avails  thereof,  yet,  being  at  that  time  in 
financial  straits,  they  began  the  very  next 
day  to  sell  the  stock  and  scrip,  and  within 
a  brief  period  disposed  of  all  of  it.  When 
the  defendants  went  on  the  witness  stand 
they  made  no  attempt  to  justify  or  excuse 
the  acts  of  the  firm.  It  was  held  that  these 
facts  showed  that  the  conversion  of  the  stock 
and  scrip  was  not  merely  technical  or  com- 
mitted in  the  assertion  of  a  mistaken  claim 
to  the  property,  but  that  it  was  a  wrongful 
act  done  intentionally  without  just  cause  or 
excuse,  and  constituted  wilful  and  malicious 
injury  to  the  plaintiff's  property  as  those 
words  are  used  in  the  Bankruptcy  Law. 

In  Johnston  v.  Bruckheimer,  133  App.  Div. 
649,  118  N.  Y.  S.  189,  reversing  order  63 
Misc.  248,  116  N.  Y.  S.  688,  an  action  for 
false  imprisonment,  it  was  held  that,  inas- 
much as  the  action  was  not  founded  on  malic«\ 
a  judgment  obtained  therein  was  released  by 
the  defendant's  discharge  in  bankruptcy.  The 
court  said:  "While  the  act  of  the  defendant 
in  procuring  the  arrest  may  be  said  to  be 
wilful  because  he  intended  the  person  to  be 
an-ested  upon  his  information,  yet  if  he  hon- 
estly believed  that  the  arrested  person  had 
committed  the  crime  of  grand  larceny  and 
promptly  withdrew  the  charge  when  he  dis- 
covered her  innocence,  while  the  cause  of 
action  based  upon  the  illegal  arrest  for  false 
imprisonment  was  fully  established,  those 
facts  in  and  of  themselves  were  not  of  the 
kind  illustrated  in  the  cases,  ...  so 
obviously  against  good  morals,  involving  such 
moral  turpitude,  as  to  compel  the  court  to 
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disregard  the  fundamental  characteristics  of 
an  action  for  false  imprisonment  and  to  read 
into  those  acts,  for  the  purpose  of  bringing 
them  within  the  exception  of  the  bankruptcy 
act,  the  incident  of  malice  without  allegation 
or  proof  to  sustain  it." 

In  Peters  v.  U.  S.  177  Fed.  883,  101  C.  C. 
A,  99,  24  Am.  Bankr.  Rep.  206,  reversing  166 
Fed.  613,  it  was  held  that  a  discharge  in  bank- 
ruptcy did  not  release  the  liability  of  a  school 
teacher  on  a  judgment  rendered  in  an  action 
for  excessive  punishment  of  a  pupil.  In  that 
case  it  appeared  that  the  gist  of  the  declara- 
tion whereon  the  judgment  was  recovered  was 
malice  in  inflicting  tlie  injuries  complained  of, 
and  it  was  held  that  giving  to  that  judgment 
full  faith  and  credit  it  must  be  assumed  that 
it  was  rendered  on  proof  of  a  malicious  in- 
jury. 

in  Thompkins  v.  Williams,  137  App.  Div. 
521,  122  N.  Y.  S.  152,  affirmed  206  N.  Y.  744, 
100  N.  E.  1134,  it  was  held  that  a  discharge 
in  bankruptcy  discharged  a  judgment  for  the 
death  of  the  plaintiff's  intestate  alleged  to 
have  been  caused  by  the  administration  of 
chloral  to  him  while  he  was  intoxicated  at  a 
saloon  owned  by  the  bankrupt.  The  court 
,  said :  **1f  the  act  which  caused  the  death  was 
malicious  and  wilful,  the  judgment  may  sur- 
vive the  discharge  in  bankruptcy;  otherwise 
not.  It  was  not  claimed  that  the  defendant 
desired  to  injure  or  to  cause  the  death  of  the 
deceased.  If  chloral  was  administered,  it  was 
intended  for  his  benefit  to  render  him  quiet; 
to  prevent  his  making  a  disturbance  and  in- 
juring himself  or  others.  It  was  clearly  but 
mistakenly  intended  for  his  good.  If  chloral 
was  not  administered,  then  the  recovery  rests 
solely  upon  negligence.  It  was  not,  therefore, 
in  either  case  a  malicious  and  intentional  in- 
jury within  the  meaning  of  the  bankruptcy 
act.  There  was  no  wrongful  intent  as  dis- 
tinguished from  a  mere  legal  wrong.'' 


SWITZEB 
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Antomoliiles  —  Kesliffent  Operation  in 
Highwaj  —  Pleading. 

A  complaint,  in  an  action  for  injuries  in 
a  collision  w^ith  an  automobile  on  a  street, 
which  alleges  that  defendants  negligently  lost 
control  of  the  automobile,  and  drove  reckless- 
ly over  a  part  of  tlie  street  which  was  several 


feet  from  the  usual  traveled  way,  without 
warning  of  their  approach  and  without  slack- 
ening their  speed,  and  negligently  permitted 
the  automobile  to  collide  with  plaintiff,  and 
that  the  injury  sustained  by  him  was  due 
solely  to  the  n^ligence  of  defendants,  pleads 
the  ultimate  and  issuable  facts  as  against 
a  motion  requiring  plaintiff  to  specify  the 
particulars  of  the  negligence  and  in  what 
respect  defendants  lost  control  of  the  auto- 
mobile or  were  careless  in  operating  it. 

Harmless  Error  «-  Refnsal  to  Compel 
Amendment. 

VMiere  a  case  was  tried  on  tlie  issues  of 
negligence  of  defendant  and  of  contributory 
negligence  of  plaintiff,  and  defendant  was 
permitted  to  show  contributory  negligence  as 
if  the  complaint  had  contained  matters  de- 
fendant contended  it  should  contain,  the  er- 
ror in  refusing  to  compel  plaintiff  to  amend 
the  complaint  is  not  prejudicial  to  defendant. 

Motorojoles  ^^  Failure  to  Obtain  Id- 
cense  —  Risbt  to  Recover  for  Injm* 
ries« 

One  who  rides  a  motorcycle  without  first 
obtaining  the  license  required  by  Rem.  & 
Bal.  Code,  §§  5562-5566,  is  not  guilty  of  neg- 
ligence preventing  a  recovery  for  injuries  sus- 
tained in  a  collision  with  an  automobile 
negligently  operated;  there  being  no  causal 
relation  between  the  failure  to  obtain  a 
license  and  the  accident. 

[See  note  at  end  of  this  case.] 

Automobiles  —  Liabilitj  of  Owner  for 
Neglisence  of  Husband. 

Where  an  automobile  owned  by  husband 
and  wife  as  a  communitv  and  used  for  the 
community  was  negligently  operated  by  their 
daughter  while  the  husband  was  riding  there- 
in, a  judgment  is  properly  rendered  against 
husband  and  wife  for  the  damages  awarded, 
though  the  wife  was  not  present  at  the  acci- 
dent. 

[See   Ann.    Cas.    1916A   668.] 

Appeal  and  Error  —  Verdict  on  Con- 
flicting Evidence. 

A  verdict  on  conflicting  evidence  and  sus- 
tained by  evidence,  if  believed,  will  not  be 
disturbed  on  appeal. 

Appeal  from  Superior  Court,  Spokane 
county:     Webster,  Judge. 

Action  for  damages.  Roy  Switzer,  plain- 
tiff, and  F.  L.  Sherwood  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Caleb  Jones  for  appellants. 
D.  R.  Glasgow  for  respondent. 

[20]  Fdllebton,  J. — Tliis  is  an  appeal 
from  a  judgment  of  the  superior  court  of 
Spokane  county,  entered  in  an  action  for  per- 
sonal injuries  brought  by  the  respondent 
against  the  appellants. 


SWITZER  V.  SHERWOOD. 

90  Wath.  19. 


217 


Crestline  atreet  and  Buckeye  avenue  are 
public  streets  within  the  city  of  Spokane, 
crossing  each  other  at  right  angles.  Crest- 
line street  extends  north  and  south  from  this 
crossing,  and  Buckeye  avenue  east  and  west 
therefrom.  Along  the  center  of  Crestline 
street,  are  the  double  tracks  of  a  street  rail- 
way company.  Neither  of  these  streets,  at  the 
time  of  the  accident,  was  graded  or  otherwise 
improved  by  the  city,  and  neither  used  by 
the  public  for  its  full  width;  the  travel  on 
Crestline  street  being  confined  to  the  west 
side  of  the  railway  tracks,  and  the  travel  on 
Buckeye  avenue  to  the  south  side  thereof. 

On  the  evening  of  August  1,  1912,  the  re- 
spondent was  proceeding  north  on  Crestline 
street,  riding  a  motorcycle.  At  the  same 
time,  the  appellants  Lucy  W.  Sherwood  and 
F.  L.  Sherwood  were  riding  west  on  Buckeye 
avenue  in  an  automobile  driven  by  Lucy 
\V.  Sherwood.  Both  parties  were  approach- 
ing the  junction  of  the  streets.  The  respond- 
ent [21]  reached  the  junction  slightly  ahead 
of  the  appellants  and  crossed  the  traveled  way 
in  front  of  the  automobile.  As  he  reached  a 
point  some  four  or  five  feet  beyond  the 
course  of  the  traveled  way  of  Buckeye  ave- 
nue he  turned  to  the  right  intending  to 
cross  to  the  other  side  of  the  street.  At  that 
point,  he  was  run  into  by  the  automobile, 
the  machine  having  been  swerved  to  the 
right  of  the  traveled  way  by  its  driver.  As 
a  result  of  the  collision,  the  respondent's  leg 
was  broken,  and  his  body  otherwise  bruised, 
causing  him  painful  and  lasting  injuries. 

The  appellantB,  at  the  time  of  their  appear- 
ance in  the  action,  moved  for  an  order 
requiring  the  complaint  to  be  made  more  defi- 
nite and  certain,  and  to  require  the  respond- 
ent to  furnish  them  with  a  bill  of  particu- 
lars; and  on  these  motions  being  overruled, 
filed  a  general  demurrer  to  the  complaint, 
which  was  likewise  overruled.  The  rulings 
on  these  motions  and  on  the  demurrer  con- 
stitute the  first  of  the  errors  assigned  by 
the  appellants.  Tlie  respondent  stated  in  his 
complaint  the  facts  leading  up  to  the  injury 
from  his  own  view-point.  He  alleged  that, 
at  the  time  of  the  collision,  the  appellants 
unlawfully,  n^ligently  and  carelessly  lost 
control  of  the  automobile;  that  they  did  not 
drive  the  same  over  the  usual  traveled  way, 
but  over  that  portion  of  the  street  which  is 
several  feet  north  of  the  usual  traveled  way; 
that  they  drove  the  automobile  recklessly 
and  carelessly  without  regard  to  the  safety 
of  persons  passing  on  the  street  in  the  vicin- 
ity of  the  accident;  that  they  gave  no  warn- 
ing of  their  approach  to  th^  street,  did  not 
slacken  their  speed  so  as  to  have  the  auto- 
mobile under  control,  and  carelessly  and  neg- 
lii^ntly  permitted  the  machine  to  collide 
with  the  respondent;  and  that  the  conditions 
above  referred  to  and  the  injury  sustained 


by  the  respondent  were  due  solely  to  the 
reckless,  careless,  negligent,  and  unlawful 
manner  in  which  the  automobile  was  oper- 
ated. The  motion  asks  that  the  respondent 
be  required  to  state  in  what  respect  the 
appellants  were  negligent  and  careless  in  the 
operation  of  the  automobile,  specifying  [22] 
each  particular  act  of  negligence  relied  upon ; 
that  he  state  in  what  respect  the  appellants 
lost  control  of  the  automobile;  in  what  way 
and  in  what  respect  the  appellants  were  care- 
less in  operating  and  driving  it;  in  what 
way  or  respect  they  disregarded  the  safety 
of  persons  traveling  in  that  vicinity;  the 
rate  of  speed  they  were  traveling  and  dis- 
tinctly and  definitely  if  they  lost  control  of 
their  automobile  on  account  of  such  rate  of 
speed;  that  he  state  definitely  what  the  care- 
lessness consisted  of  in  permitting  the  car 
to  leave  the  traveled  roadway;  to  state  defi- 
nitely and  certainly  what  conditions  were 
referred  to  in  the  phrase,  "that  the  condi- 
tions above  referred  to,"  used  in  the  com- 
plaint; and  to  state  "definitely,  in  what  re- 
bpect  or  way  the  defendants  were  careless  in 
operating  their  automobile,  in  what  way  or 
respect  reckless,  in  what  way  or  respect  un- 
lawful." Manifestly  the  complaint  is  not 
faulty  in  these  particulars.  If  these  are 
.requirements  necessary  to  good  pleading,  the 
complaint,  instead  of  being  a  plain  and  con- 
cise statement  of  the  facts  constituting  the 
cause  of  action,  must  be  a  detailed  state- 
ment of  the  evidence  on  which  the  complain- 
ant relies  to  prove  his  cause  of  action.  But 
such  is  not  the  rule  of  the  code,  nor  is  it 
required  by  the  practice.  Ultimate  facts 
alone  need  be  pleaded,  "the  final  and  result- 
ing facts,  reached  by  processes  of  logical 
reasoning  from  the  detailed  or  probative 
facts."  The  complaint  in  this  instance  stated 
the  ultimate  and  issuable  facts,  and  was 
thus  sufficient. 

But  the  question  is,  moreover,  at  this 
stage  of  the  proceedings,  not  very  material. 
The  court  tried  the  cause  as  if  upon  suffi- 
cient pleadings.  The  respondent  was  con- 
fined in  the  presentation  of  the  case  to  the 
principal  issue  on.  his  part,  namely,  was  the 
collision  the  result  of  negligent  conduct  on 
the  part  of  the  appellants.  The  appellants 
were  given  full  opportunity  to  meet  this 
issue,  and  to  show  contributory  negligence 
on  the  part  of  the  respondent.  The  ques- 
tions could  not  have  been  more  fully  or 
differently  presented  had  the  complaint  con- 
tained the  matters  the  appellants  now  con- 
tend [23]  it  should  have  contained.  There 
was,  therefore,  no  prejudice  in  the  rulings 
of  the  court  on  the  pleadings,  and  in  such 
cases  this  court  is  required  by  statute,  in 
reviewing  errors  alleged  to  have  been  com- 
mitted at  the  trial,  to  consider  all  amend- 
ments made  that  could  have  been  made,  and 
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treat  the  issues  as  if  they  were  as  broad  as 
the  evidence. 

It  is  next  urged  that  the  respondent  can- 
not recover  for  the  reason  that  he  was  him- 
self, at  the  time  of  the  collision,  violating 
the  statute.  Tliis  contention  is  founded  on 
the  fact  that  the  respondent  was  operating 
his  motorcycle  on  the  public  highway  with- 
out first  obtaining  the  license  required  by 
§§  5562  to  5566,  inclusive,  of  Rem.  &  Bal. 
Code  (P.  C.  33,  §§  1,  9).  The  sections  cited 
constitute  the  revenue  portion  of  the  statute 
licensing  and  regulating  the  use  and  opera- 
tion of  motorcycles  and  automobiles  on  the 
public  highways.  Had  the  respondent  vio- 
lated some  part  of  the  regulative  part  of  the 
statute,  and  his  injury  had  resulted  there- 
from, unquestionably  he  could  not  recover, 
regardless  of  the  negligence  of  the  appellants, 
as  long  as  such  negligence  was  not  wanton. 
But  the  violation  of  the  revenue  part  is  an 
offense  against  the  state,  solely,  and  it  alone 
may  enforce  the  penalties.  In  other  words, 
before  the  violation  of  the  statute  by  the 
person  injured  will  constitute  a  defense  to 
the  negligent  act  of  the  person  injuring  him, 
there  must  be  shown  some  causal  connection 
between  the  act  involved  in  the  violation  of 
the  statute  and  the  act  causing  the  injury. 
Here  there  was  no  such  causal  connection. 
The  injury  would  have  happened  in  the  same 
manner  it  did  happen  had  the  respondent 
theretofore  paid  the  license  fee  due  the  state 
and  been  in  possession  of  the  statutory 
license. 

It  was  shown  that  the  automobile  was 
owned  by  F.  L.  Sherwood  and  Mrs.  F.  L. 
Sherwood,  as  a  community,  and  was  used  for 
the  pleasure  of  the  conununity  and  their 
family  and  in  connection  with  the  community 
business  of  selling  and  dealing  in  real  estate. 
It  is  claimed  that  the  act  causing  the  injury 
was  the  individual  tort  of  Lucy  W.  Sherwood, 
or  at  [24]  most  the  tort  of  Lucy  W.  Sher- 
wood and  F.  L.  Sherwood,  and  that  it  was 
error  to  allow  judgment  to  go  against  the 
community  for  the  wrong  committed.  But 
we  met  and  determined  this  question  ad- 
versely to  this  contention  in  the  case  of  Birch 
V.  Abercrombie,  74  Wash.  486,  133  Pac.  1020, 
60  L.R.A.(N.S.)  59,  136  Pac.  821.  In  that 
case,  the  authorities  relied  upon  by  the  ap- 
pellants to  maintain  the  contrary  conclusion 
were  cited  and  reviewed  by  us,  and  the  con- 
clusion reached  that  the  owner  of  an  auto- 
mobile purchased  for  the  use  of  his  family  is 
liable  to  third  persons  for  injuries  sustained 
through  its  negligent  driving  by  any  member 
of  the  family  of  the  owner  who  has  permis- 
sion from  him  to  drive  it,  whether  it  is  driven 
on  the  immediate  business  of  the  owner  or 
for  the  pleasure  of  the  person  driving  it.  In 
the  case  cited,  the  question  is  discussed,  both 
from  the  standpoint  of  principle  and  author- 


ity,  and  it  is  unnecessary  to  further  elabo- 
rate the  argument. 

Complaint  is  made  concerning  certain  in- 
structions of  the  court,  but  these  we  think 
merit  no  special  consideration.  The  court's 
instructions  were  somewhat  lengthy,  but  the 
rights  and  liabilities  of  the  appellants  were 
clearly  defined  therein,  and  we  fail  to  find 
that  the  jury  were  in  any  manner  misdirect- 
ed. 

Finally,  it  is  said  that  the  evidence  does 
not  justify  the  verdict.  The  appellants'  evi- 
dence undoubtedly  would  have  justified  a 
finding  in  their  favor,  but  it  is  equally  clear 
that  the  evidence  on  the  part  of  the  respond- 
ent sustains  the  verdict  rendered.  This  evi- 
dence we  have  outlined  in  our  statement  of 
the  case,  and  it  is  unnecessary  to  again  re- 
peat it.  There  being  thus  discordant  views 
as  to  the  facts  giving  rise  to  the  injury,  we 
are  bound  by  that  view  adopted  by  the  jury. 

The   judgment   is   afiSrmed. 

Crow,  C.  J.,  Parker,  Mount,  and  Morrii, 
JJ.,  concur. 
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Motorosrdds. 

I.  Regulation  and  Registration,    218. 
II.  Liability  for  Negligent  Operation,  221. 

III.  Right  of  Action  by  Driver  for  Collision: 

1.  Collision  with  Automobile: 

a.  In  General,  221. 

b.  Contributory  Negligence,   222. 

2.  Collision  with   Wagon,     223. 

3.  Collision  with  Train  or  Trolley  Car. 

224. 

4.  Effect  of  Failure  of  Plaintiff  to  Reg- 

ister Motorcycle,  225. 

IV.  Right  of  Action  by  Passenger  for  Col- 

lision, 225. 


I,  Regulation  and  Registration, 

* 
A  motorcycle  is  generally  held  to  be  within 

the   terms   of   a   statute   relating   to   motor 

vehicles,  automobiles  and  the  like.     Printz  v. 

Sewell   [1912]   2  K.  B.   (Eng.)   511,  81  L.  J. 

K.  B.  906,  106  L.  T.  N.  S.  880,  76  J.  P.  295, 

10  Local  Gov.  Rep.  665,  23  Cox  C.  C.  23,  28 

Times  L.  Rep.  396;  Phelon  v.  Keel   [1914]   3 

K.    B.    (Eng.)     166,    83    L.   J.    K.    B.    1516, 

78  J.   P.   247,   12  Tx)cal  Gov.  Rep.   960,   111 

L.  T.  N,  S.  214,  24  Cox.  C.  C.  234;   Bonds 

V.   State,   16   Ga.   App.   401,   86   S.   £.   629; 

In  re  Kessler,  26  Idaho  764,  146  Pac.   113, 

L.R.A.   1915D  322;   Dunkelbarger  v.  McFer- 

ren,  149  111.  App.  630;  People  v.  Smith,  156 

Mich.  173,  16  Ann.  Cas.  607,  120  N.  W.  581, 

21  L.R.A.  (N.S.)   41.     See  also  Scott  v.  Dow, 

162  Mich.   636,   127   N.   W.   712,   17  Detroit 
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Leg.  N.  744.  And  see  R.  C.  L.  tit.  Auto- 
mobiles p.  1167.  And  it  has  been  held  that 
a  motorcycle  is  included  neithin  the- meaning 
of  the  term  vehicle.  Foster  v.  Curtis,  213 
Mass.  79,  99  N.  E.  961.  But  in  Webster  v. 
Terry,  reported  in  full  post,  this  volume,  at 
page  226,  it  was  held  that  a  motorcycle  is  not 
a  bicycle  within  a  provision  excluding  bicycles 
from  the  operation  of  an  act  requiring  motor 
vehicles  to  exhibit  certain  lamps. 

In  Murfin  v.  Detroit,  etc.  Plank-Road  Co. 
113  Mich.  676,  71  N.  W.  1108,  67  Am.  St.  Rep. 
489,  38  L.R.A.  198,  wherein  the  question 
before  the  court  was  whether  a  bicycle  was 
within  a  statute  conferring  on  a  toll  road 
company  the  right  to  collect  toll  on  vehicles, 
the  advent  of  motorcycles  was  prophetically 
suggested  the  court  saying:  "If  this  ques- 
tion arose  with  reference  to  a  four-wheeled 
vehicle  propelled  by  steam  or  electricity,  there 
would  probably  be  little  doubt  of  the  right 
to  charge  and  collect  toll.  .  .  .  The  use  of 
two  wheels  instead  of  four,  if  propelled  by  a 
motor,  as  they  are  liable  any  day  to  be, 
would  hardly  suffice  to  distinguish  them 
from  the  heavier  and  more  cumbersome  ve- 
hicle; and  we  hesitate  to  say  that  the  courts 
could  with  propriety  hold  that  a  motor- 
cycle could  escape  tolls  under  this  statute, 
notwithstanding  the  fact  that  only  vehicles 
drawn  by  animals  are  mentioned  in  the  act. 
.  .  .  The  bicycle  is  not  subject  to  the  pay- 
ment of  toll  by  the  strict  letter  of  the  act. 
Neither  is  the  motorcycle.  Yet  we  incline 
to  the  opinion  that  payment  of  toll  by  the 
driver  of  the  latter  is  within  the  spirit,  while 
such  payment  by  the  user  of  the  former  is 
not,  because  of  the  apparent  intention  to 
confine  the  payment  of  toll  to  those  who  do 
not  depend  upon  their  own  powers  of  locomo- 
tion for  the  propulsion  of  the  vehicle  used.'' 

Statutes  providing  for  the  registration  of 
motor  vehicles,  automobiles  and  the  like  and 
regulating  their  use  on  the  highways  are 
generally  held  to  apply  to  motorcycles.  Web- 
ster V.  Terry,  reported  in  full  post,  this 
volume,  at  page  226;  Printz  v.  Sewell  [1912] 
2  K.  B.  (Eng.)  511,  81  L.  J.  K.  B.  905,  106 
L.  T.  N.  S.  880,  76  J.  P.  295,  28  Times  L. 
Rep.  396,  10  Local  Gov.  Rep.  665,  23  Cox  C. 
C.  23;  Phelon  v.  Keel  [1914]  3  K.  B.  (Eng.) 
165,  83  L.  J.  K.  B.  1516,  78  J.  P.  247,  12 
Local  Gov.  Rep.  950,  111  L.  T.  N.  S.  214,  24 
Cox  C.  C.  234;  Rex  v.  Dublin  Justices  [1904] 
2  Ir.  R.  698;  Dunkelbarger  v.  McFerren,  149 
111.  App.  630;  People  v.  Smith,  156  Mich. 
173,  16  Ann.  Cas.  607,  120  N.  W.  581,  21 
L.R.A.  (N.S.)  41,  16  Detroit  Leg.  N.  27;  Bonds 
V.  State,  16  Ga.  App.  401,  85  S.  E.  629.  See 
also  Smith  v.  Boon,  84  L.  T.  N.  S.  (Eng.) 
593.  In  Bonds  v.  State,  supra,  the  court 
in  holding  that  a  motorcycle  was  within  a 
statute  regulating  and  licensing  automobiles, 
locomobiles,  and  other  vehicles  and  convey- 


ances ''of  like  character,"  said:  "It  is  a 
matter  of  common  knowledge  that  a  motor- 
cycle propelled  by  gasoline  is  capable  of  a 
rate  of  speed  as  high  as  or  higher  than  may 
be  attained  by  a  four-wheeled  automobile; 
and  it  is  equally  well  known  that  a  motor- 
cycle is  even  more  noisy  and  is  a  more  alarm- 
ing object  to  country-bred  domestic  animals 
than  is  a  larger  type  of  automobile.  We  may 
easily  conclude  that  since  the  primary  pur- 
pose of  the  legislature  was  to  protect  pedes- 
trians and  others  on  the  highways,  a  motor- 
cycle is  a  vehicle  'of  like  character'  with  an 
automobile,  so  far  as  the  act  of  1910  is  con- 
cerned; as  the  use  of  a  motorcycle  on  the 
public  highways  without  check  or  regulation 
might  bring  about  the  same  dangerous  situa- 
tions and  possibilties  that  the  use  of  the 
four-wheel  automobile  might  produce.  It  is 
inunaterial,  so  far  as  frightening  a  horse  on 
the  roadway  is  concerned,  whether  the  self- 
propelled  machine  which  approaches  at  an  un- 
lawful rate  of  speed,  wrapped  in  a  cloud  of 
smoke,  emitting  and  accompanied  by  the  vile 
smell  of  exploding  gasoline,  runs  on  two 
wheels  or  four;  for  it  may  not  be  imagined 
that  a  horse  which  would  take  fright  at  a 
four-wheel  vehicle  would  not  be  equally 
frightened  at  the  too  rapid  approach  of  a 
two-wheeled  vehicle  of  like  character,  so  far 
as  its  capacity  for  rapid  movement,  its  noise, 
and  its  smell  are  concerned.  Again,  pedes- 
trians and  others  might  be  in  equally  great 
or  greater  danger  from  a  gasoline-pro^^elled 
motorcycle  than  from  an  automobile,  conced- 
ing that  they  both  make  the  same  amount  of 
noise,  if  either  approached  at  a  rapid  rate  of 
speed  around  a  sharp  curve  in  the  road,  as 
charged  in  the  indictment  in  this  case.  It 
would  be  fruitless  to  multiply  words  further, 
as  the  matter  may  be  summed  up  in  the 
simple  statement  that,  since  (according  to 
repeated  rulings  of  this  court)  the  object 
of  the  l^islature  in  passing  the  act  of  1910 
was  to  protect  pedestrians  and  others  from 
automobiles  and  other  vehicles  of  like  char- 
acter propelled  by  gasoline,  etc.,  a  motor- 
cycle— a  vehicle  propelled  by  gasoline,  and 
which,  when  not  regulated  in  accordance  with 
law,  is,  according  to  common  knowledge  (of 
which  this  court  must  take  judicial  cogni- 
zance), more  dangerous  to  the  general  public 
traveling  on  the  highways  than  ordinary 
horse-drawn  vehicles  or  others  propelled  by 
muscular  force — ^is,  in  contemplation  of  law, 
a  vehicle  'of  like  character'  with  an  automo- 
bile— a  vehicle  also  propelled  by  gasoline, 
also  capable  of  high  and  dangerous  speed, 
likewise  noisy  and  calculated  to  frighten 
teams,  and  difficult  to  guide  or  arrest  quickly 
when  traveling  at  a  too-rapid  rate  of  speed." 
In  O'Donoghue  v.  Moon,  68  J.  P.  (Eng.) 
349,  90  L.  T.  N.  S.  843,  20  Times  L.  Rep. 
495,  the  court  held  that  a  motorcycle  was 
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within  a  statute  requiring  carriages  to  be 
licensed,  saying:  "The  definition  of  ^carriage* 
in  the  act  includes  *any  carriage  drawn  or 
propelled  upon  a  road  or  tramway,  or  else- 
where than  upon  a  railway,  by  steam  or  elec- 
tricity or  any  other  mechanical  power;'  and, 
having  regard  to  the  gradual  extension  of 
this  act  and  common  knowledge  of  what  is 
going  on,  it  seems  to  me  that  a  machine 
which  carries  a  person  along  a  road  is  none 
the  less  a  ^carriage*  because  it  is  a  very 
uncomfortable  thing  and  because  the  person 
on  it  is  shaken  very  much  when  he  is  going 
along." 

It  has  been  held  that  a  statute  providing 
for  the  punishment  of  a  "person  who  shall 
ride  or  drive  faster  than  a  common  traveling 
pace  .  .  .  in  the  compact  of  any  town  or 
village  in  the  state"  applies  to  the  driver  of 
a  motorcycle.  State  v.  Thurston,  28  R.  I. 
265,  66  Atl.  580.  Compare  Shawnee  v.  Land- 
on,  3  Okla.  Crim.  440,  106  Pac.  652,  wherein 
it  was  held  that  an  ordinance  providing  that 
"whoever  shall      .  .     ride  or  drive  any 

horse,  mule  or  other  beast  faster  than  an 
ordinary  traveling  gait,  or  who  shall  reckless- 
ly ride  or  drive  so  as  to  endanger  the  safety 
of  others,  shall  be  deemed  guilty  of  a  mis- 
demeanor," was  not  applicable  to  the  driver 
of  a  motorcycle. 

In  Phelon  v.  Keel  [1914]  3  K.  B.  (Eng.) 
165,  83  L.  J.  K.  B.  1516,  78  J.  P.  247,  12 
Local  Gov.  Rep.  950,  111  L.  T.  N.  S.  214,  24 
Cox  C.  C.  234,  the  statute  under  considera- 
tion provided  for  the  use  of  a  general  identi- 
fication mark  by  the  manufacturers  of  motor 
cars  and  that  a  record  should  be  kept  of  the 
number  placed  on  a  car  every  time  it  was 
used,  with  the  general  identification  mark,  to- 
gether with  the  name  and  address  of  the 
driver.  The  defendant  was  a  manufacturer 
of  motorcycles  and  one  of  his  motorcycles 
was  used  without  his  knowledge  or  consent 
and  without  a  record  of  its  use  as  required 
by  the  statute  being  made.  It  was  held  that 
although  the  statute  applied  to  him,  there 
was  no  violation  of  it  under  the  circum- 
stances. 

Tn  a  number  of  jurisdictions  the  statutes 
relating  to  the  licensing  of  motor  vehicles 
and  the  regulations  for  their  use  expressly 
apply  to  motorcycles.  Com.  v.  Boyd,  188 
Mass.  79,  74  N.  E.  256,  108  Am.  St.  Rep. 
464;  Gifford  v.  Jennings,  190  Mass.  54,  76  N. 
E.  233;  Dudley  v.  Northampton  St.  R.  Co. 
202  Mass.  443,  23  L.R.A.(N.S.)  561,  89  N.  E. 
25;  State  v.  Lawrence,  108  Miss.  291,  66  So. 
745;  Emerson  Troy  Granite  Co.  v.  Pearson, 
74  N.  n.  22,  64  Atl.  582;  In  re  Kessler,  re- 
ported in  full  post,  this  volume,  at  page  228. 
The  California  statute  (Penal  Code,  §  367c) 
mentions  motorcycles  together  with  other 
motor  vehicles  in  imposing  on  their  drivers 
the  duty  of  rendering  assistance  to  persons 


injured  by  a  collision  with  a  motor  vehicle 
or  motorcycle.  People  v.  Finley,  27  Cal.  App. 
291,  149  Pac.  779. 

Statutes  providing  for  the  registration  of 
motorcycles  and  regulating  their  use  on  the 
highways  are  generally  held  to  be  valid.    In 
re  KeseJer,  reported  in  full  post,  p.  228 ;  Com. 
V.  Boyd,  188  Mass.  79,  74  N.  E.  255,  108  Am. 
St.  Rep.  464;  In  re  Wickstrum,  92  Neb.  523, 
138  N.  W.  733,  42  L.R.A.(N.S.)    1068.     See 
also  Shawnee  v.  Landon,  3  Okla.  Crim.  440, 
109  Pac.  652.    Thus  in  Com.  v.  Boyd,  supra, 
it  was  said:     "There  can  be  no  question  of 
the  right  of  the  legislatiure  in  the  exercise  of 
the  police  power  to  regulate  the  driving  of 
automobiles   and   motorcycles  on   the  public 
ways.     .     .     .     They    are    capable    of    being 
driven  and  are  apt  to  be  driven  at  such  & 
high  rate  of  speed,  and  when  not  properly 
driven  are   so  dangerous,  as  to  make   some 
regulation  necessary  for  the  safety  of  other 
persons  on  the  public  ways."     And  in  the 
case  of  In  re  Wickstrum,  92  Neb.  523,  138 
N.  W.  733,  42-L.R.A.(N.S.)    1068,  the  court 
in  holding  to  be  valid  an  ordinance  providing 
that  "it  shall   be  unlawful   for  any  person 
operating  a  motorcycle  to  carry  another  per- 
son on  said  machine  in  front  of  the  operator," 
said :     "The  testimony  is  that,  when  a  person 
was  carried  in  front  of  the  operator  upon  a 
motorcycle,  he  sat  between  the  handle  bars 
of   the   machine,   directly   over   the  gasoline 
tank;    that   while,   by   leaning  the  body   or 
moving  the  head  to  one  side,  the  operator 
might  see  directly  in  front,  the  presence  of 
the  passenger  obstructed  the  view  to  some 
extent.     It  was  also  shown  that  several  in- 
stances had  occurred  of  fuel  tanks  leaking* 
and  catching  fire,  and  that  in  case  of  acci- 
dent it  was  difiicult  or  almost  impossible  for 
the  person  carried  to  get  out  from  between 
the  handle  bars.     It  was   also  shown   that 
such  vehicles  might  be  operated  at  a  speed  of 
from  30  to  60  miles  an  hour,  and  that  upon 
wet  pavements  they  were  more  likely  to  slip 
than     four-wheeled     vehicles.     .      .     .     We 
think  there  is  such  a  distinct  difference  l>e- 
tween  the  operation  of  a  motorcycle  and  of 
ordinary    motor   vehicles   as   to   justify   the 
enactment  of  the  ordinance.     Even  if  it  be 
true  that  regulation  in  respect  to  passengers 
obstructing  the  view  of  the  driver  would  be 
proper  as  to  other  classes  of  motor  vehicles, 
perhaps   the   authorities   have  only   made  a. 
beginning.     It  may  be  presumed  that,  if  the 
city    authorities    become    convinced    of    the 
necessity   of   further   safeguarding  the   lives 
of  the  inhabitants  of  the  city,  they  will  take 
steps  to  do  so.     It  seems  clear  that  the  pro- 
vision complained  of  was  intended  to  protect 
not   only    ordinary   travelers  on   the   streets 
from  the  danger  that  might  accrue  from  the 
obstruction  to  the  vision  of  the  operator  of 
such   a  speedy  vehicle,  but  it  was  also  in- 
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tended  to  avoid  the  danger  of  accident  to 
the  person  carried.  The  ordinance  is  general 
with  respect  to  all  persona  who  operate  motor- 
cycles, and  since  it  treats  all  members  of 
that  class  alike,  and  the  classification  is 
founded  upon  a  reasonable  basis,  it  was  with- 
in the  power  of  the  city  council  to  adopt  the 


» 


feame 

An  ordinance  providing  for  a  tax  on  motor 
vehicles  using  the  streets  and  exempting 
motorcycles  from  its  operation  has  been  held 
to  be  valid.  Ayres  v.  Chicago,  239  111.  237, 
87  N.  E.  1074. 

I/.  Liahiliiy  for  Negligent  €>peraUon, 

In  Francis  v.  Atlantic  City  Gas  Co.  83  X. 
J.  L.  704,  85  Atl.  232,  it  appeared  that  a 
child  was  struck  and  injured  by  a  motor- 
cycle operated  by  the  defendant.  It  was  held 
that  a  charge  permitting  a  recovery  for  the 
child's  injuries  regardless  of  his  negligence 
was  error,  the  court  saying:  "The  learned 
trial  judge  charged  the  jury  that  if  they 
found  it  to  be  a  fact  that  the  plaintiff  had 
started  across  the  street  and  had  stopped 
and  then  started  back  on  a  walk  and  was 
struck  by  the  cyclist,  they  had  a  right  to 
infer  from  that  that  he  was  not  exercising 
ordinary  care  and  that  he  was  negligent.  He 
afterward  told  them  that  it  was  the  duty  of 
the  cyclist  to  be  on  the  lookout  so  that  in 
the  event  that  anyone  crossed  in  front  of  his 
path  and  that  person  crossing  his  path  had 
secured  the  right  of  way  he  might  be  in  a 
position  to  .stop  the  motorcycle.  He  then 
added  these  words:  'And  when  I  say  had 
secured  the  right  of  w^ay,  I  mean  that  if 
this  child  starting  across  from  the  sidewalk 
on  the  street  had  gotten  into  the  street,  and 
if  you  find  that  the  child,  if  it  saw  this 
motorcycle,  thought  it  could  get  across  in 
advance  of  the  motorcycle,  she  had  a  right 
to  suppose  that  the  motorcyclist  would  gov- 
ern his  conduct  and  stop  the  motorcycle  be- 
fore it  ran  her  down.'  The  effect  of  tliis 
charge  was  to  permit  the  jury  to  infer  negli- 
gence from  the  mere  fact  of  the  collision,  no 
matter  how  negligent  the  child  herself  may 
have  been.  That  the  child  was  of  such  an 
age  that  she  might  perhaps  be  charged  with 
negligence  is  sufficiently  shown  by  the  judge 
leaving  to  the  jury  the  question  whether  she 
had  sufficient  intelligence  to  grasp  the  whole 
situation  that  confronted  her,  and  whether 
having  grasped  it  and  exercised  the  care  of 
her  age  she  could  have  avoided  the  accident 
by  getting  out  of  the  way  of  the  motorcycle. 
It  is  obvious  that  in  the  case  of  anyone  old 
enough  to  be  chargeable  with  negligence  a 
collision  with  another  person  or  a  vehicle 
may  be  due  to  the  fault  of  either  party  or 
to  the  fault  of  both,  and  if  it  was  error  to 
charge  the   defendant   with   negligence   from 


the  mere  fact  of  collision.  This  error  was 
emphasized  by  the  attempt  of  the  judge  to 
define  what  he  meant  by  the  plaintiff's  secur- 
ing  the  right  of  way,  for  he  made  that  depend 
not,  as  our  cases  do,  upon  whether  the  child 
in  the  exercise  of  reasonable  care  reached 
the  point  of  collision  before  the  cyclist  if  in 
the  exercise  of  the  like  reasonable  care  would 
have  reached  it,  but  instead  he  made  the 
right  of  way  depend  upon  whether  the  child 
thought  it  could  get  across  in  advance  of  the 
motorcycle.  This  would  permit  her  to  hold 
the  cyclist  responsible  even  though  she  ran 
suddenly  and  carelessly  in  front  of  his  wheel 
provided  only  she  supposed  she  could  get 
across  in  advance  of  it.  These  errors  make 
it  necessary  to  reverse  this  judgment.^' 

In  Long 'v.  Warlick,  148  N.  C.  32,  61  S.  E. 
617,  it  appeared  that  the  plaintiff  was  in- 
jured by  a  runaway  horse  alleged  to  have 
been  frightened  by  the  negligent  operation  of 
the  defendant's  motorcycle.  According  to  the 
evidence  of  the  plaintiff's  witnesses  the  horse 
gave  no  indications  of  fright  and  did  not 
see  the  cycle  until  he  was  nearly  up  to  the 
defendant.  The  defendant's  evidence  tended 
to  prove  that  he  cut  off  his  gasoline  and 
stopped  the  noise  of  his  motor  about  one 
hundred  and  fifty  yards  before  he  met  the 
horse  and  as  soon  as  he  discovered  him,  and 
that  when  the  horse  shied  and  ran  the  buggy 
on  the  sidewalk  and  hurt  the  plaintiff  the 
motorcycle  was  standing  still.  It  was  held 
that  the  defendant  was  not  negligent* 

///.  Right  of  Action  by  Driver  for 

Colliaion. 

1.  Collision  with  Automobile. 

a.  In  General, 

WTiere  the  driver  of  an  automobile  violates 
the  law  of  the  road  or  regulations  relating 
to  the  use  of  the  highways  and  as  a  conse- 
quence thereof  causes  a  collision  between  his 
automobile  and  a  motorcycle,  he  is  ordinarily 
guilty  of  such  negligence  as  will  sustain  a 
recovery  by  the  driver  of  the  motorcycle. 
Molin  V.  Wark,  113  Minn.  190,  129  N.  \V.  383, 
41  L.R.A.(N.S.)  340;  Berckhemer  v.  Empire 
Carrying  Corp.  158  N.  Y.  S.  856;  Hazzard  v. 
Carstairs,  244  Pa.  St.  122,  90  Atl.  556; 
Anderson  v.  Kinncar,  80  Waah.  638,  141  Pac. 
1151.  See  also  Nemzer  v.  Newkirk  Ave. 
Automobile  Co.  91  Misc.  13,  154  N.  Y.  S. 
117.  llius  in  Anderson  v.  Kinnear,  supra, 
it  appeared  that  an  automobile  running  at 
excessive  speed  ran  into  a  motorcyclist.  A 
statute  prohibited  automobiles  from  driving 
over  cross-walks  or  crossings  or  street  inter- 
sections in  a  city  or  town,  when  any  person 
was  on  the  crossing  at  a  rate  of  speed  faster 
than  four  miles  per  hour.     The  court  in  af- 
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firming  a  judgment  for  the  plaintiff  said: 
"It  was  clearly  negligence  for  the  appellant 
to  run  upon  this  crossing  at  the  rate  of 
twelve  miles  per  hour  when  the  respondent 
was  upon  the  crossing,  and  if  the  appellant 
ran  upon  the  respondent  at  this  rate  of 
speed  while  the  respondent  was  standing  still, 
the  appellant  was  clearly  guilty  of  negli- 
gence, and  the  respondent  was  entitled  to 
recover."  In  Hazzard  v.  Carstairs,  supra,  an 
action  to  recover  damages  resulting  from  a 
collision  between  the  plaintiff's  motorcycle 
and  the  defendant's  automobile,  the  inference 
to  be  drawn  from  the  testimony  of  the  plain- 
tiff's witnesses  was  set  out  in  the  opinion 
of  the  court  as  follows:  "The  chauffeur 
suddenly  turned  his  car  from  the  south  side 
of  Walnut  street  over  to  the  north,  not  to 
avoid  collision  with  a  team  coming  up  Thirty- 
seventh  street,  but  for  the  purpose  of  passing 
one  which  wag  going  east  in  front  of  the 
automobile,  and  that  he  was  driving  the 
machine  at  such  a  reckless  rate  of  speed  that 
he  was  unable  to  control  it  in  time  to  avoid 
collision  with  the  plaintiff,  who  was  ap- 
proaching him  on  the  north  side  of  the 
street."  It  was  held  that  a  finding  that  the 
driver  of  the  iiutomobile  was  negligent  would 
not  be  disturbed.  So  in  Berckhemer  v.  Em- 
pire Carrying  Corp.  168  N.  Y.  S.  866,  wherein 
it  appeared  that  the  driver  of  the  defendant's 
truck  collided  with  the  plaintiff's  motorcycle 
at  a  street  crossing  while  violating  a  statu- 
tory rule  requiring  him  in  making  a  turn 
to  the  left  to  pass  to  the  right  of  the  center 
of  the  street  intersection,  and  another  rule 
requiring  him  to  slow  down  to  four  miles  an 
hour  at  a  street  crossing,  it  was  held  that 
the  driver  of  the  truck  was  negligent.  Simi- 
larly in  Molin  v.  Wark,  113  Minn.  190,  129 
N.  W.  383,  41  L.R.A.(N.S.)  346,  under  a 
statute  requiring  a  person  walking  or  driving 
or  operating  a  vehicle  at  the  intersection  of 
public  highways,  to  keep  to  the  right  of  the 
intersection  of  the  centers  of  the  highways 
when  turning  to  the  right,  it  was  held  that 
the  driver  of  an  automobile  who  did  not  have 
it  sufficiently  under  control  to  keep  from 
passing  to  the  opposite  side  when  turning  to 
the  right  at  the  intersection  of  two  streets, 
and  collided  with  a  motorcycle  coming  from 
the  opposite  direction  on  that  side  of  the 
street  was  liable  for  the  resulting  injuries. 
A  person  riding  on  a  motorcycle  in  the 
rear  of  an  automobile  is,  it  seems,  entitled 
to  reasonable  notice  of  the  intention  of  the 
driver  of  the  automobile  to  cross  the  path  of 
the  cyclist.  Overton  v.  Bush,  2  Ala.  App. 
623,  56  So.  862. 

b.  Contributory  T^egligence. 

Where  the  driver  of  a  motorcvcle  fails  to 
observe  the  rule  of  the  road  and  as  a  con- 
sequence   collides    with    an    automobile,    his 


own  negligence  will  bar  a  recovery  of  dam- 
ages for  injuries  sustained  in  the  collision, 
in  an  action  against  the  driver  or  owner  of 
the  automobile.  Scott  v.  Dow,  162  Mich. 
636,  127  N.  W.  712,  17  Detroit  Leg.  N.  744; 
Borg  V.  Larson  (Ind.)  Ill  N.  E.  201.  See 
also  Mallory  v.  Haynes,  170  App.  Div.  587, 
156  N.  Y.  S.  318.  Thus  in  Borg  v.  Larson, 
supra,  the  facts  were  stated  in  the  opinion 
of  the  court  as  follows:  "A  collision  oc- 
curred between  appellant's  motorcycle  and 
appellee's  motor  delivery  wagon  upon  one  of 
the  thoroughfares  in  the  city  of  East  Chica- 
go, Ind.  .  .  .  The  evidence  .  .  .  dia- 
closee:  That  appellant  was  a  car  inspector, 
on  his  way  to  the  Standard  Steel  Car  Com- 
pany's plant  at  Hammond,  his  journey 
brought  him  over  and  upon  145th  street, 
over  which  he  had,  traveled  to  his  work  for 
some  four  months  prior  to  the  accident.  The 
street  was  paved  and  was  about  fifty  feet  wide, 
with  cement  sidewalks  and  curbing.  That  as 
he  turned  into  this  street  he  observed  appel- 
lee's motor  delivery  wagon  some  distance 
ahead,  both  vehicles  pursuing  their  way  west- 
ward. Northcote  avenue  intersects  with 
145th  street  at  right  angles,  but  extends 
no  further  south.  When  both  vehicles  were 
in  close  proximity  to  the  intersection  of 
Northcote  avenue  with  said  street  upon  which 
they  were  traveling,  appellant,  without  giv- 
ing any  signal,  attempted  to  pass  the  motor 
delivery  wagon  upon  the  right  side,  traveling 
at  the  rat«  of  about  fifteen  miles  per  hour, 
and  th6  servant  in  charge  of  the  motor  de- 
livery wagon  was  unaware  of  appellant's 
presence,  and  desiring  to  leave  145th  street 
attempted  to  turn  into  Northcote  avenue,  and 
in  doing  so  the  motorcycle  upon  which  ap- 
pellant was  riding  came  in  contact  with  the 
right  front  wheel  of  the  motor  delivery 
wagon."  The  court  affirmed  a  verdict  for 
the  defendant. 

In  Goodman  v.  Bauer  (Ind.)  Ill  N.  E. 
315,  the  complaint  alleged  that  the  defendant 
was  driving  an  automobile  west  on  the  north 
side  of  a  public  highway,  and  the  plaintiff 
was  riding  a  motorcycle  going  cast  on  the 
south  side  thereof  at  a  speed  of  about  eight 
miles  per  hour;  that  the  defendant  saw  the 
plaintiff,  as  they  approached  each  other,  or 
could  have  seen  him  had  he  looked;  that  the 
defendant  negligently,  without  giving  any 
warning  to  the  plaintiff,  turned  from  the  east 
and  west  highway  a*,  a  speed  of  twenty  miles 
per  hour,  to  go  south  on  an  intersecting 
highway  running  north  and  south,  and  negli- 
gently ran  his  automobile  on  and  over  the 
plaintiff  and  injured  him.  It  was  held  that 
the  complaint  was  sufficient  to  enable  the 
plaintiff  to  invoke  the  doctrine  of  last  clear 
chance. 

A  motorcyclist  may  ordinarily  assume 
witliout  being  held  guilty  of  rontributory 
negligence  as  a  matter  of  law  that  the  driver 
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of  an  automobile  will  not  violate  traffic  regu- 
lations.    Elgin  Dairy  Co.  v.  Sliepherd,  103 
N.  E.  433,  183  Ind.  466,  108  N.  E.  234,  109 
N.  E.   353;    Reitz   v.    Hodgkins    (Ind.)    112 
N.  E.  386;   Williams  v.  Kansas  City   (Mo.) 
177  S.  W.  783;  Finder  v.  Wickstrom   (Ore.) 
156  Pac.  683.     Thus  in  Finder  v.  Wickstrom, 
supra,  it  was  held  that  a  driver  of  a  motor- 
cycle might  as.sume,  without  being  negligent 
as  a  matter  of   law,   that  the  driver   of  a 
automobile  coming  from  the  opposite  direc- 
tion but  on  the  wrong  side  of  the  road  would 
turn  out  in  time  to  avoid  a  collision  with 
the ,  motorcycle.     The  court  said:      "Coming 
then  to  a  consideration  of.  the  motions  for 
nonsuit  and  directed  verdict,  it  appears  from 
the  argument  that  they  are  both  based  upon 
the  testimony  of  the  plaintiff  himself,  who 
testified   in    substance  that  he   saw   the   de- 
fendant coming  toward  him  for  a  distance  of 
800  or  900  feet ;  that  he  was  going  on  a  slight- 
ly rising  grade,  at  a  speed  of  possibly  twenty 
miles  per  hour;  that  defendant  was  coming 
on  the  wrong  side  of  the  road;  that  he  could 
have  stopped  the  motorcycle  before  the  col- 
lision occurred,   but  thought  that  when  he 
got  near  enough  to  justify  it  the  defendant 
would  turn  and  give  him  half  of  the  road; 
and  that  defendant  did  not  change  his  course 
or  yield  any  portion  of  the  road,  and  when 
it  was  too  late  to  avoid  the  collision  he  was 
struck  and  crowded  into  the  ditch.    Defend- 
ant contends  upon  the  motion  and  also  in 
requested   instructions,   which    were   refused, 
that  the  failure  of  plaintiff  to  stop  his  ma- 
chine while  the  opportunity  was  open  to  him 
constituted  negligence  which  would  defeat  a 
recovery.     We  cannot  agree  with   this  con- 
tention for  it  was  clearly  a  question  for  the 
jury,  under  all  the  evidence,  to  say  whether 
or  not  there  was  negligence,  and  in  this  con- 
nection we  adopt  the  language  of  Mr.  Justice 
Barnes  in  Muehlbauer  v.  Klokner,  161  Wis. 
410,  154  N.  W.  624,  which  says:     'Here,  ac- 
cording to  the  evidence  which  the  jury  had 
a  right  to  believe,  the  buggy  in  which  the 
plaintiff  was  riding  was  not  only  on  the  right 
i»ide  of  the  traveled  track,  but  was  to  the 
extreme  right  of  such  track  when  the  acci- 
dent occurred.     It  is  not  at  all  certain  that 
by   stopping  she   would  have   improved   the 
situation    or    prevented    the    collision.      She 
had  a  right  to  assume,  until  it  was  perhaps 
too  late,  that  defendant's  driver  would  not 
'"hog"  all  of  the  road,  but  would  turn  out  in 
time  to  prevent  what  occurred.    She  also  had 
a  right  to  assume  that  the  teamster  was  not 
blind,  and  that  he  was  paying  some  attention 
to  where  he  was  going»  without  an  alarm  be- 
ing shouted  at  him.    Fcrsons  riding  in  horse- 
drawn    vehicles    are    not    obliged    to    cari*y 
trumpets  with  them.     .     .     .'In  addition  to 
this  general  rule,  it  may  be  noted  that  in  the 
present  case  the  defendant  contended  that  by 
reason  of  road  conditions  he  was  unable  to 


see  the  plaintiff  in  time  to  avoid  the  acci- 
dent, and  if,  as  plaintiff's  evidence  tends  to 
prove,  defendant  was  on  the  wrong  side  of  the 
road,  he  was  violating  the  statute  which 
says:  *Every  vehicle  shall  be  kept  upon  the 
right  half  of  the  street,  road  or  highway 
traveled  when  the  view  ahead  is  not  clear  for 
at  least  one  hundred  yards.'  Laws  of  1911,  p. 
267,  §  13.  We  conclude  that  there  is  no  sub- 
stantial error  in  the  record,  and  the  judg- 
ment is  affirmed."  In  Williams  v.  Kansas 
City  (Mo.)  177  S.  W.  783,  it  was  said:  ''The 
evidence  for  plaintiff  tends  to  show  that  the 
automobile  was  traveling  east  and  was  sud- 
denly, and  without  warning  or  signal  of  any 
kind,  reversed  and  backed  diagonally  in  the 
street  and  into  the  motorcycle;  that  deceased 
when  struck  rolled  to  the .  northwest;  that 
the  motorcycle,  in  turning  east  on  the  boule- 
vard, was  on  the  proper,  that  is,  the  south, 
side  of  the  street,  while  the  automobile  was 
on  the  wrong  side,  for  it  to  be  going  west, 
although  on  the  proper  side  if  going  east. 
The  two  streets  are  both  important  streets 
of  the  city  and  much  traveled.  Deceased,  in 
turning  east  on  the  boulevard,  had  a  right  to 
expect  that  every  vehicle  on  the  south  side 
of  the  street  would  be  going  east ;  and  when  he 
turned  the  corner  and  discovered  too  late 
that,  instead  of  going  east,  the  automobile 
was  backing  rapidly  to  the  northwest,  he 
should  not  be  charged  with  contributory  neg- 
ligence as  matter  of  law,  even  if,  when  con- 
fronted with  this  sudden  and  dangerous  sit- 
uation, he  attempted  to  avoid  the  collision 
and  unfortunately  failed  to  do  so.  Tlie  law 
imposed  upon  the  automobile  driver  the  duty 
of  exercising  the  highest  degree  of  care  of  a 
very  careful  person,  and  it  was  his  negligence 
in  suddenly  backing  the  car  that  produced  a 
dangerous  and  unexpected  situation  which 
suddenly  confronted  the  deceased;  and,  even 
if  the  latter  could  be  said  to  have  erred  in 
judgment  as  to  the  best  way  to  avoid  the 
danger,  it  was  not  his  negligence  that  brought 
about  the  situation,  but  that  of  the  city  em- 
ployee. Hence  deceased  cannot  be  charged 
with  contributory  negligence  as  matter  of 
law."  In  Elgin  Dairy  Co.  v.  Shepherd,  103 
N.  E.  433,  183  Ind.  466,  108  N.  E.  234,  109 
N.  E.  353,  it  was  held  that  where  the  driver 
of  a  motorcycle  was  riding  along  a  street 
and  entered  the  intersection  between  it  and 
another  street,  he  was  entitled  to  assume 
that  a  truck  driver  on  the  intersecting  street 
would  continue  on  the  right  side  of  that 
street  as  required  by  an  ordinance.  To  the 
same  effect  see  Reitz  v.  Hodgkins  (Ind.)  112 
X.  E.  386. 

2.  Collision  with  Wagon. 

In  Weber  v.  Becker,  136  N.  Y.  S.  119,  it 
appeared  that  the  plaintiff's  motorcycle  was 
damaged  by  a  collision  with  a  wagon  driven 
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by  a  servant  of  the  defendant.  The  wagon 
A^'as  loaded  with  piping  which  extended  some 
seven  feet  beyond  the  end  of  the  wagon,  and 
as  it  was  driven  along,  the  driver  suddenly 
turned  it  without  warning  so  that  the  piping 
struck  the  plaintiff  as  he  was  about  to  pass 
the  wagon.  It  was  held  that  the  negligence 
of  the  defendant  and  the  contributory  negli- 
gence of  the  plaintiff  were  questions  of  fact 
for  the  determination  of  the  trial  court. 

In  Keevil  v.  Ponsford  (Tex.)  173  S.  W. 
518,  it  appeared  that  the  plaintiff  in  the  per- 
formance of  his  duty  as  a  policeman  in  the 
nighttime  pursued  an  automobile  violating 
the  speed  law  and  was  himself  exceeding  the 
speed  limit  when  he  collided  with  a  wagon 
left  in  the  street  by  the  defendant,  the  wagon 
not  having  red  lights  on  it  as  required  by 
an  ordinance.  It  was  held  that  the  plain- 
tiff's negligence  in  exceeding  the  speed  limit 
was  not  as  a  matter  of  law  a  contributing 
cause  to  his  injury,  the  question  being  one 
for  the  jury. 

In  Grand  v.  Kasviner,  28  Cal.  App.  530, 
153  Pac.  243,  an  action  brought  by  the  driver 
of  a  motorcycle  to  recover  damages  for  per- 
sonal injuries  sustained  by  reason  of  a  col- 
lision with  a  horse  and  wagon  belonging  to 
the  defendant,  it  was  held  that  on  an  issue  of 
contributory  negligence,  evidence  relating  to 
the  speed  of  the  motorcycle  four  or  five  blocks 
distant  from  the  place  of  the  accident  was 
properly  excluded. 

3.  Collision  with  Train  ob  Tbollet  Cab. 

The  failure  of  the  driver  to  exercise  due 
care  will  bar  a  recovery  by  him  for  injuries 
sustained  in  a  collision  between  his  motor- 
cycle and  a  train  or  trolley  car.  Yudkin  v. 
Connecticut  -Co.  83  Conn.  717  mem.  76  Atl. 
1105;  Seaboard  Air  Line  Ry.  v.  Tomberlin 
(Fla.)  70  So.  437;  Westcott  v.  Waterloo,  etc. 
R.  Co.  (la.)  155  N.  W.  255;  Patterson  v. 
Detroit  United  Ry.  187  Mich.  567,  153  N.  W. 
670.  Thus,  in  the  case  last  cited,  it  appeared 
that  the  plaintiff  was  injured  by  reason  of 
a  collision  between  his  motorcycle  and  a 
trollev  car.  It  was  held  that  the  fact  that 
the  gong  on  the  trolley  car  was  not  sounded 
was  immaterial  in  view  of  the  plaint  iff  *s  tes- 
timony that  he  saw  the  car  start  to  swing 
across  the  street  in  front  of  him  at  the  mo- 
ment it  started. 

It  has  been  held  that  it  is  contributory 
negligence  for  the  driver  of  a  motorcycle  to 
approach  the  crossing  of  a  street  car  track 
at  a  speed  of  twelve  to  fifteen  miles  per  hour 
and  to  fail  to  look  until  he  is  in  close  proxim- 
ity to  the  tracks.  Westcott  v.  Waterloo, 
etc.  R.  Co.  (la.)  155  N.  W.  255.  See  also  Sea- 
board Air  Line  Ry.  v.  Tomberlin  (Fla.)  70  So. 
437,  wherein  the  facts,  as  stated  in  the  opinion 
of  the  court  were  as  follows :    The  defendant  in 


error  sued  the  plaintiff  in  error  for  damages 
for  personal  injuries  alleged  to  have  been 
sustained  while  attempting  at  a  street  cross- 
ing to  cross  the  railroad  track  of  the  plain- 
tiff in  error  on  a  motorcycle  which  it  is 
alleged  was  struck  by  a  passing  train,  throw- 
ing the  defendant  in  error  to  the  ground  and 
injuring  him.  The  defendant  in  error  was 
riding  a  motorcycle  on  a  street  going  north 
approaching  the  railroad  track  at  the  point 
where  it  crossed  the  street.  The  testimony  of 
the  defendant  in  error  shows  that  he  knew  of 
the  existence  of  the  railroad  crossing,  that 
ten  feet  south  of  the  track  he  could  have  seen 
the  train  forty  or  fifty  feet  away,  but  he 
did  not  look  in  that  direction,  he  heard  no 
bell,  or  whistle,  and,  not  expecting  a  train,  he 
was  "up  in  the  street  before  he  looked'*  and 
within  two  or  four  feet  of  the  track.  Several 
witnesses  for  the  defendant  in  error  said  they 
heard  no  bell.  The  fireman  and  engineer  said 
the  engine's  bell  was  ringing  as  the  train 
approached  the  crossing.  The  train,  which 
consisted  of  an  engine,  tender,  and  three  cars, 
was  stopped  by  the  engineer  within  the  train's 
length  as  soon  as  the  accident  occurred.  The 
evidence  as  to  the  speed  of  the  train  was  very 
conflicting.  The  plaintiff  below  said  it  was 
running  twenty-five  or  thirty  miles  an  hour. 
Other  witnesses  said  "twice  as  fast  as  a  horse 
could  trot,"  and  others  said  not  over  six 
or  eight  miles  an  hour.  The  court  in  holding 
the  driver  of  the  motorcycle  to  be  guilty  of 
negligence  said:  "The  imprudence  of  the 
plaintiff  below  in  not  taking  the  precaution 
which  under  the  circumstances  might  have 
avoided  the  accident,  but,  instead,  heedlessly 
riding  his  motorcycle  up  to  and  directly  in 
front  of  the  approaching  train,  and  then 
turning  down  the  track  between  the  rails  in 
front  of  it,  exhibited  a  lack  of  prudence  which 
the  known  risks  demanded  that  he  should  ex- 
ercise. The  engineer  in  charge  of  the  ap- 
proaching locomotive  had  the  right  to  pre- 
sume that  the  defendant  in  error  was  in 
possession  of  his  faculties ;  that  he  would  not 
attempt  to  cross  the  track  ahead  of  the  train 
with  such  a  narrow  margin  of  time  in  which 
to  accomplish  it,  under  such  circumstances 
the  speed  of  the  train,  even  if  it  exceeded 
four  miles  an  hour,  and  it  was  the  duty  of 
the  plaintiff  in  error  to  operate  it  at  such 
speed,  could  not  be  considered  the  proximate 
cause  of  the  injury."  But  in  Jackson  v. 
Southwest  Missouri  R.  Co.  171  Mo.  App.  430, 
156  S.  W.  1005,  wherein  it  appeared  that 
the  plaintiff  was  injured  by  a  collision  be- 
tween his  motorcycle  and  one  of  the  defend- 
ant's interurban  cars  at  a  crossing,  It  was 
held  that  it  was  not  negligence  per  se  for  the 
plaintiff  to  approach  the  crossing  at  a  speed 
of  four  to  four  and  one-half  miles  per  hour 
To  the  same  effect  see  Robbins  v.  Dartmouth, 
etc.  St.  R.  Co.  203  Mass.  646,  89  N.  E.  1039, 
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and  Robinson  v.   Springfield  St.  R.  Co.  211 
Mass.  483,  98  N.  E.  676.     In  the  case  last 
cited  the  facts  were  set  out  in  the  opinion 
of  the  court  as  follows:     "The  plaintiff  going 
cast  on   a   motorcycle   canie   down   Lebanon 
Street  in  the  city  of  Springfield  and  turned 
into  Hancock   Street  intending  to  go  north 
on  that  street.     Hancock  Street  is  forty  to 
fifty  feet   wide,  with   an   electric   car   track 
in  the  middle  of  it.     As  the  plaintiff  'came 
along  up   Iiebanon    Street'    he   listened   and 
looked  to  see  if  a  car  was  coming,  and  shut 
off  the  power  'right  at  the  corner,'  and  was 
then  going  six  miles  an   hour.     There  is  a 
house  on   the   southwest   corner  of  Lebanon 
and   Hancock   Streets   which   obstructed   the 
plaint iflf's   view    of   a    car   coming   from   the 
south  (as  the  car  here  in  question  was  com- 
ing)  up  Hancock  Street.     The  gong  of  the 
car  was  not  sounded.     As  soon  as  the  plain- 
tiff got  into  a  position  where  he  could  see 
down  Hancock  Street  to  the  soutli,  he  saw 
the  car  here  in  question  coming  at  the  rate 
of  twenty  miles  an  hour;  it  was  tlien  about 
forty  feet    away.      Realizing   that   he   could 
not  cross  to  the  right  hand  side  of  Hancock 
.Street  ahead  of  the  car,  the  plaintiff  turned 
his  cycle  and  'pedalled*  to  get  between  the 
car  and  the  left  side  line  of  Hancock  Street. 
He  testified  that  he   'went  within   probably 
a  foot  or   such   a  matter   of  the  car   track 
before  I  turned  my  machine.'    But  before  he 
succeeded  in  getting  clear  and  when  he  was 
about  fifteen   feet   north   of  the  cross   walk 
on  Hancock    Street  opposite   the  north   line 
of  Lebanon  Street,  the  car  struck  him  'right 
in    the    shoulder,    the    shoulder    and    side,' 
'caught   the   machine    and    threw    me    [him] 
on  the  groimd.'     The  part  of  the  car  which 
struck  him  was  just   back  of  the  vestibule, 
where  the  side  of  the  car  'swells'  out.     Tlie 
motorman  of  the  car  testified  that  he  never 
saw  the  plaintiff  until  he  backed  his  car  after 
the  accident  to  the  place  where  the  plaintiff 
then  was."     The  court  in  overruling  excep- 
tions to  a  judgment  for  the  plaintiff  said: 
''Under  these  circumstances  there  is  no  ques- 
tion of  the  defendant's  negligence.     The  cir- 
cumstances of  the  case  so  far  as  the  plain- 
tiff's contributory  negligence  is  concerned  are 
substantially  the  same  as  those  in  Robbins 
V.  Dartmouth,  etc.  St.  R.  Co.  203  Mass.  546, 
with  two  exceptions:      In  that  case  the  car 
was   or  could   have  been   found  to  be  going 
forty  in  place  of  twenty  miles  an  hour  and 
the   motorcycle   was  ^oing  four   in   place  of 
^'ix  miles  an  hour.     In  both  cases,  when  the 
plaintiff  turned  the  corner  and  the  car  was 
*epn.  it  was  too  near  to  admit  of  the  plain- 
tirFs  going  in  front  of  it,  and  the  jury  could 
find  that  each  plaintiff   (who  took  the  same 
otjurse  of  action)  did  what  a  reasonably  pru- 
dent man  would  have  done  under  the  circum- 
stances.    Further,    in    our    opinion    it   could 
not  be  ruled  as  matter  of  law  that  the  plain- 
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tiff  was  negligent  in  allowing  himself  to  get 
into  the  place  of  danger  in  which  he  found 
himself.  The  case  at  bar  is  stronger  than 
Robbins  v.  Dartmouth  &  Westport  Street 
Railway  in  that  although  the  plaintiff  there 
testified  that  he  heard  nothing  as  he  ap- 
proached the  corner  he  did  not  testify  that 
he  listened  (as  the  plaintiff  did  in  the  case 
at  bar)  before  he  came  to  the  corner." 

In  Tiley  v.  Detroit  United  Ry.  (Mich.) 
155  N.  W.  728,  it  appeared  that  the  plaintiff 
was  injured  by  a  collision  between  his  motor- 
cycle and  one  of  the  defendant's  street  cars. 
At  the  place  of  the  injury  there  was  a  "Y" 
track  leading  from  the  street  to  the  defend- 
ant's power  plant,  and  the  plaintiff  was 
struck  by  a  car  backed  onto  the  "Y."  It 
had  been  the  custom  of  the  defendant  to  give 
a  warning  to  persons  when  cars  were  backed 
at  this  place.  It  was  held  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  as 
a  matter  of  law  in  relying  on  this  custom, 
the  question  being  one  for  the  jury. 

4.  Effect  of  Failube  of  Plaintiff  to 
Register  Motokctcle. 

It  has  been  held  that  the  failure  of  the 
driver  of  a  motorcycle  to  comply  with  a 
statute  requiring^  registration  of  vehicles  of 
that  character  does  not  affect  his  right  of 
recovery  of  damages  for  injuries  sustained 
while  using  it  in  the  highway  where  they 
are  caused  by  the  neglect  of  another.  Stovall 
V.  Corey  Highlands  Land  Co.  189  Ala.  576, 
06  So.  577 ;  Shimoda  v.  Bundy,  24  Cal.  App. 
675,  142  Pac.  100.  And  see  the  reported  case. 
Thus  in  Stovall  v.  Corey  Highlands  Land 
Co.  supra,  it  was  said:  "The  fact  that  the 
plaintifTs  motorcycle  was  not  registered  in 
compliance  with  the  laws  of  the  state  had 
no  casual  connection  with  the  injury  of 
which  the  plaintiff  complains,  and  can  in  no 
way  be  available  to  the  defendant,  under  the 
issues  presented  in  this  caae.  The  fact  that 
the  motorcycle  was  not  registered  in  no  way 
affected  the  general  duty,  which  the  defend- 
ant owed  the  plaintiff,  to  so  operate  its  au- 
tomobile while  traveling  upon  the  public 
highway  as  not  to  negligently  injure  the 
person  or  property  of  another." 

For  a  discussion  of  the  effect  on  the  rights 
and  liabilities  of  the  owner  or  driver  of  an 
automobile  of  failure  to  comply  with  statu- 
tory regulations  as  to  registration,  license, 
displaying  number,  etc.,  see  the  notes  to 
Hemming  v.  New  Haven,  18  Ann.  Cas.  240; 
and  Atlantic  Coast  Line  R.  Co.  v.  Weir,  Ann. 
Cas.  1914A  126. 

IV.  Right  of  Action  by  Passenger  for 

Collision, 

In  Sampson  v.  Wilson,  89  Conn.  707,  98 
Atl.  163,  it  appeared  that  a  person  was  in- 
jured  by   a   collision   between   a   motorcycle 
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and  a  motor  truck  while  he  was  a  gratuitous 
passenger  riding  on  the  motorcycle  at  the 
invitation  of  its  owner  and  operator  and  had 
no  authority,  control,  or  right  of  control 
over  the  machine  or  its  operator.  In  an 
action  against  the  owner  of  the  truck  to 
recover  damages  for  the  injuries  sustained 
by  him  it  was  held  that  the  negligence  of 
the  driver  of  the  motorcycle  would  not  be 
imputed  to  the  plaintiff. 


V. 

TERRY. 


England — Kings  Bench  Division — October 

21,  1913. 

11914'}  1  K,  B.  SI. 


Motorcycles  —  Applicability  of  Resnla- 
tions. 

A  regulation  of  the  lights  on  "motor  cars,'* 
excepting  from  its  provisions  bicycles  and 
tricycles,  is  applicable  to  motorcycles. 

[See  note  at  end  of  this  case.] 

[51]  Case  stated  by  justices  for  the  county 
of  Essex. 

At  a  Court  of  summary  jurisdiction  sitting 
at  Epping  an  information  was  preferred  by 
the  respondent  Terry  under  art.  II.  of  the 
Motor  Cars  (Use  and  Construction)  Order, 
1904,1  [52]  made  in  pursuance  of  the  Motor 
Car  Acts,  1896  and  1903,  against  the  appel- 
lant Webster  for  that  he  on  March  24,  1913, 
at  Epping  on  a  certain  highway  did  drive  a 
light  locomotive,  to  wit  a  motor  cycle>  dur- 
ing the  period  between  one  hour  after  sunset 


and  one  hour  before  sunrise,  namely,  at  10:20 
P.M.,  without  having  attached  thereto  a  lamp 
so  constructed  and  placed  as  to  exhibit  a 
white  light  visible  within  a  reasonable  dis- 
tance towards  which  the  motor  cycle  was 
proceeding  or  was  intended  to  proceed,  and 
so  as  to  exhibit  a  red  light  so  visible  in  the 
reverse  direction,  contrary  to  the  said  order. 

Upon  the  hearing  of  the  information  the 
following  facts  were  proved  or  admitted: — 
At  10:20  P.M.  on  March  24  the  appellant 
drove  along  a  public  highway  at  Epping  a 
two -wheeled  vehicle  propelled  by  mechanical 
power,  namely,  by  an  internal  combustion  en- 
gine, which  vehicle  is  commonly  called  a 
motorcycle.  The  motorcycle  had  been  duly* 
registered  as  a  motor  car  in  accordance  with 
the  Motor  Car  Act,  1903.  At  the  time  the 
appellant  was  driving  the  motorcycle  a  lamp 
was  attached  to  the  fore  part  of  it,  but  the 
lamp  was  not  alight.  The  lamp  was  so  placed 
that  when  lighted  it  would  shew  a  white  light 
visible  in  the  direction  towards  which  it  was 
proceeding,  but  not  so  a&  to  exhibit  a  red 
light  in  the  reverse  direction.  There  was  no 
lamp  carried  attached  at  the  back  of  the 
motorcycle  which  would  exhibit  a  red  light  in 
the  direction  contrary  to  that  towards  which 
the  motorcycle  was  proceeding. 

On  the  part  of  the  appellant  it  was  contend- 
ed that  the  motorcvcle  came  within  the  ex- 
emption  named  in  the  second  proviso  to  con 
dition  7  (i.)  of  art.  II.  of  the  Order  of  1904, 
i.  e.,  that  the  motorcycle  was  a  bicycle  or 
other  machine  to  which  s.  85  of  the  Local 
Government  Act,  1888,  applied. 

On  the  part  of  the  respondent  it  was  con- 
tended that  the  motorcycle  did  not  come  with- 
in the  said  second  proviso;  that  the  [53] 
words  "bicycle,  tricycle,  or  other  machine'* 
in  8.  85  of  the  Act  of  1888  did  not  include 
a  vehicle  propelled  by  a  motor  engine — in 
other  words,  did  not  include  a  light  locomo- 
tive; that  s.  85  of  the  Act  of  1888  only  ap- 


iThe  Motor  Cars   (Use  and  Construction) 
Order,  1904  (No.  315  of  the  Statutory  Rules 
and  Orders,  1904)  : — 

**Art.  I.  In  this  Order —  .  .  .  The  ex- 
pression 'motor  car'  means  a  vehicle  propelled 
by  mechanical  power  which  is  under  three 
tons  in  weight  unladen,  and  is  not  used  for 
the  purpose  of  drawing  more  than  one  vehicle 
(such  vehicle  wuth  its  locomotive  not  exceed- 
ing in  weight  unladen  four  tons),  and  is  so 
constructed  that  no  smoke  or  visible  vapour 
is  emitted  therefrom  except  from  any  tem- 
porary or   accidental  cause. 

"Art.  II.  No  person  shall  cause  or  permit 
a  motor  car  to  be  used  on  any  highway,  or 
shall  drive  or  have  charge  of  a  motor  car 
when  so  used,  unless  the  conditions  herein- 
after set  forth  are  satisfied;  namely, — 

"(7)  (i.)  The  lamp  to  be  carried  attached 
to  the  motor  car  in  pursuance  of  s.  2  of  the 
Act  of  1896  shall  be  so  constructed  and  placed 
as  to  exhibit,  during  the  period  between  one 


hour  after  sunset  and  one  hour  before  sunrise, 
a  white  light  visible  within  a  reasonable  dis- 
tance in  the  direction  towards  which  the 
motor  car  is  proceeding  or  is  intended  to 
proceed,  and  to  exhibit  a  red  light  so  visible 
in  the  reverse  direction.  The  lamp  shall  be 
placed  on  the  extreme  right  or  off  side  of  the 
motor  car  in  such  a  position  as  to  be  free 
from  all  obstruction  to  the  light. 

"Provided  that  where  a  lamp,  which  ex- 
hibits a  red  light  in  the  direction  contrary  to 
that  towards  which  the  motor  car  is  proceed- 
ing, is  carried  attached  at  the  back  of  the 
motor  car,  the  condition  requiring  the  lamp 
attacliod  in  pursuance  of  s.  2  of  the  Act  of 
189G  to  exhibit  a  red  light  shall  not  apply 
or  have  effect  with  regard  to  the  motor  car. 

*Trovided  also  that  the  first  paragraph  of 
this  condition  shall  not  extend  to  any  bicycle, 
tricycle,  or  other  machine  to  which  s.  85  of 
the  Local  Government  Act^  1888,  applies." 
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plied  to  the  ordinary  bicycle,  tricycle,  or  other 
similar  machine  in  use  at  the  time  of  the 
passing  of  that  Act. 

The  justices  were  of  opinion  that  the  con- 
tention of  the  respondent  was  correct  and 
that  the  appellant  had  committed  the  offense 
charged,  and  they  accordingly  convicted  the 
appellant. 

The  question  for  the  opinion  of  the  Court 
was  wlu»ther  upon  the  above  statement  of 
lacts  the  justices  came  to  a  correct  determina> 
lion  and  decision  in  point  of  law. 

Cecil  Whiteley  for  appellant. 
Amery,    Farkes   d    Co,    solicitors    for    ap- 
pellee. 

BAiLHACHfl,  J. — This  case  raises  a  very 
short  pointy  namely,  whether  a  motorcycle  is 
bound  by  art.  II.,  condition  7  (i.),  of  the 
Motor  Cars  (Use  and  Construction)  Order, 
1904,  to  carry  a  lamp  [54]  shewing  white  in 
front  and  red  behind.  It  has  been  pointed 
out  that,  if  a  motorcycle  is  bound  to  carry  a 
lamp  of  that  sort,  it  will  in  practice  be  neces- 
aary  to  carry  two  lamps,  for  it  is  not  possible 
in  the  case  of  a  motorcycle  for  one  lamp  to 
exhibit  in  the  requisite  manner  both  a  front 
and  a  rear  light.  Art.  I.  of  the  order  con- 
tains a  definition  of  the  expression  "motor 
car,"  and  it  is  conceded  that  a  motorcycle  is 
a  motor  car  within  that  definition.  Then  art. 
il.  contains  certain  conditions  which  are  to 
be  observed  by  persons  using  motor  cars  on 
liighways.  The  seventh  condition  deals  with 
the  lamp  which  has  to  be  carried  by  motor 
ears  under  s.  2  of  the  Act  of  1806,  and  it 
provides  that  the  lamp  shall  exliibit  a  white 
li^ht  in  front  and  a  red  light  behind.  There 
is,  however,  a  proviso  to  this  condition  which 
r^ys  that  it  shall  not  extend  to  any  bicycle, 
tricycle,  or  other  machine  to  which  s.  85  of 
the  Local  Government  Act,  1888,  applies. 
The  argument  on  behalf  of  the  api)ellant  is 
ver)'  simple.  It  is  said  that  the  proviso  ex- 
empts motorcycles  from  the  liability  whicli 
they  would  otherwise  be  under  to  carry  this 
particular  kind  of  lamp,  or  two  lamps,  one 
in  front  and  one  behind,  because,  as  the  defini- 
tion of  motor  car  does  not  include  an  ordinary 
bicycle,  there  would  otherwise  be  no  object  in 
putting  in  the  proviso;  there  would  be  noth- 
ing to  which  it  could  apply.  I  have  no  doubt 
that  for  certain  purposes  a  motorcycle  is  a 
bicycle  within  s.  85  of  the  Act  of  1888.  It  is 
true  that  motorcycles  were  unknown  in  1888, 
but  it  does  not  follow  that  they  do  not  come 
within  the  Act  of  1888.  It  is  not  at  all  an 
uncommon  thing  for  an  Act  to  be  so  con- 
strued as  to  apply  to  things  which  were  un- 
known at  the  time  the  Act  was  passed.  The 
queation  is,  Does  this  proviso  apply  to  motor- 
cycles? I  have  come  to  the  conclusion  that 
it  do€8  not,  and  I  should  be  very  sorry  to 


have  to  come  to  any  other  conclusion,  for 
these  regulations  as  to  lamps  are  enacted  for 
the  protection  of  the  public. 

I  think  that  the  seventh  condition  of  art. 
II.  may  be  fairly  read  as  including  motor 
cycles,  because  motorcycles  are  motor  cars  as 
defined  in  art.  1.,  and  I  think  tlie  object  of 
the  second  proviso  was  to  make  it  perfectly 
plain  that  the  regulation  was  not  to  apply 
to  ordinary  bicycles.  Motorcycles  are  for 
certain  purposes  bicycles  to  wliieh  s.  85  of  the 
Act  of  1888  applies,  but  [55J  for  the  purpose 
of  this  regulation  it  was  intended  to  treat 
them  as  exceptions  and  to  take  them  oul  of 
that  Act  whilst  leaving  in  ordinary  bicycles. 
It  is  quite  true  that  this  construction  makes 
the  proviso  redundant,  but  it  is  quite  a  com- 
mon thing  to  find  in  legislation  provisions 
which  are  not  really  necessary  but  which  are 
inserted  for  the  purpose  of  making  the  matter 
more  certain  and  free  from  doubt. 

I  am  of  opinion  that. this  appeal  should  be 
dismissed. 

• 

ScBiTTTON,  J. — I  am  unable  to  come  to  the 
same  conclusion  as  my  brethren  in  this  case. 
The  case  raises  a  short  question  of  construc- 
tion, and  we  are  in  no  way  concerned  with 
what  ought  or  ought  not  to  be  the  law  with 
regard  to  motorcycles.  There  is  in  this  order 
a  regulation  providing  that  motor  cars  shall 
carry  a  lamp  of  a  certain  description.  A 
motorcycle  is  a  motor  car  within  the  defini- 
tion in  the  order.  It  is  clear,  therefore,  tliat, 
in  the  absence  of  anything  further,  the  regu- 
lation as  to  lamps  would  apply  to  motor- 
cycles. But  there  is  a  proviso  that  the  regu- 
lation shall  not  extend  **to  any  bicycle, 
tricycle,  or  other  machine  to  which  s.  85  of  the 
Local  Government  Act,  1888,  applies."  Prima 
facie  I  should  not  expect  that  proviso  to  ap 
ply  to  anything  that  was  not  a  motor  car, 
for  its  object  was,  I  should  have  thought,  to 
exclude  from  the  regulation  some  motor  cars 
to  which,  but  for  the  proviso,  it  would  have 
applied.  It  is  true  that  it  is  sometimes  neces- 
sary to  insert  a  proviso  in  order  to  settle  a 
doubt  which  might  otherwise  arise,  but  I 
should  not  have  thought  that  it  was  necessary 
to  have  a  proviso  to  make  it  clear  that  an 
ordinary  bicycle  is  not  a  motor  car.  On  the 
other  hand,  if  the  intention  of  the  proviso 
was  to  say  tliat,  for  the  purpose  of  this  par- 
ticular regulation  as  to  lamps,  a  motorcycle 
is  not  to  be  deemed  a  motor  car,  I  can  well 
understand  the  necessity  for  it.  The  only 
other  question  is  whether  a  motorcycle  is  a 
bicycle  within  s.  85  of  the  Act  of  1888.  I 
have  not  the  least  doubt  that  it  is.  although 
motorcvcles  were  in  fact  unknown  in  1888. 
In  the  same  way  ordinary  bicycles  have  been 
held  to  be  carriages  for  the  purpose  of  some 
Acts  of  Parliament,  relating  to  tolls  on 
bridges,  which  were  passed  many  years  be- 
fore bicvcles  came  into  existence. 
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[56]  For  these  reasons  I  am  of  opinion 
that  the  decision  of  the  magistrates  was 
wrung,  and  that  this  appeal  ought  to  be  al- 
lowed. 

Ridley,  J. — I  agree  with  Bailhache,  J.,  that 
this  appeal  must  be  dismissed.  I  think  it  is 
quite  clear  that  ordinary  bicycles  were  not 
intended  to  be  dealt  with  by  this  order,  but 
the  definition  of  motor  car  does  include  a 
motorcycle.  Then  the  enacting  part  of  the 
regulation  is  that  motor  cars,  which  would 
include  motorcycles,  are  to  carry  a  particular 
kind  of  lamp.  The  proviso  says  that  that  is 
not  to  extend  to  bicycles,  tricycles,  or  other 
machines  to  which  s.  85  of  the  Local  Govern- 
ment Act,  1888,  applies.  I  think  that  the 
ohjc't  of  that  proviso  was  to  prevent  the  pos- 
sibility of  any  error  arising  through  its  being 
thought  that  the  regulation  applied  to  ordi- 
nary l)icycle8.  It  was,  I  think,  possible  that 
that  error  might  arise,  and  therefore  the 
proviso  was  enacted  to  make  it  quite  clear 
that  ordinary  bicycles  were  to  be  excluded 
from  the  operation  of  the  regulation. 

Appeal  dismissed. 


NOTE. 

It  is  held  in  the  reported  case  that 
a  motorcycle  is  not  a  bicycle  within  a  pro- 
vision excluding  bicycles  from  the  operation 
of  an  act  requiring  motor  vehicles  to  exhibit 
certain  lamps.  The  cases  discussing  the  sub- 
ject of  motorcycles  generally  are  collected 
in  tlie  note  to  Switzer  v.  Sherwood,  reported, 
ante,  this  volume,  at  page  216. 


MATTER  OF  KESSLER. 


Idaho  Supreme   Court — February   10,   1915. 
26  Iclaho  764;  146  Pae,  118. 


Motoroyoles  —  Lioensins  and  Registra- 
tlon  —  Validity  of  Statute. 

Chapter  170,  Laws  1013,  p.  558,  is  a  law 
intended,  among  other  things,  to  require  those 
who  operate  motorcycles  upon  the  public 
highways  to  cause  such  vehicles  to  be  ro- 
istered and  to  pay  therefor  a  license  or  regis- 
tration fee,  which  is  in  excess  of  the  amount 
necessary  to  be  raised  for  the  purpose  of 
policing  such  vehicles  upon  the  public  high- 
ways, and  as  such  is  valid. 

[See  note  at  end  of  tln^^  case.] 
Taxation  —  Scope  of  Taxing  Power. 

In  matters  of  taxation  tlie  l;\t;islature  pos- 
sesses plenary  power,  except  as  such  power 
may   be   limited   or   restricted   by  the   con- 


stitution. It  is  not  necessary  that  the  con- 
stitution contain  a  grant  of.  power  to  the 
legislature  to  deal  with  the  question  of  taxa- 
tion. 

License    Taxes    —    Necessity     of    XTni- 
formity. 

Tlie  provisions  of  the  constitution  requir- 
ing all  taxes  to  be  uniform  and  to  be  levied 
and  collected  under  general  laws,  which  shall 
prescribe  such  regulations  as  shall  insure  a 
just  valuation  of  all  property,  refer  to  taxa- 
tion according  to  the  commonly  accepted 
meaning  of  that  term,  and  do  not  apply  to 
license  or  registration  fees. 

[See  129  Am.  St.  Rep.  250.] 

Appeal  from  District  Court,  Ada  county: 
Davis,  Judge. 

Habeas  corpus  proceeding.  Harry  S.  Kess- 
ler,  petitioner.  Writ  granted  and  petitioner 
discharged.  State  appeals.  The  facts  are 
stated  in  the  opinion.    Revebsed. 

J.  H,  Peterson,  E,  Q.  Davis,  T.  C.  Coffin, 
Raymond  L,  Oivens,  E.  P.  Barnes  and  Jay 
M.  Parrish  for  appellant. 

Harry  H.  Kessler,  pro  se. 

[767]  MoBOAN,  J. — ^This  is  an  appeal  from 
an  order  of  the  district  court  discharging 
from  custody  the  respondent  who  had  been 
atrested  for  and  convicted  of  operating  and 
driving  a  motorcycle  upon  the  public  high- 
ways of  Ada  county,  Idaho,  in  violation  of 
the  provisions  of  chapter  179  of  the  Session 
Laws  of  1913,  in  that  he  had  not  caused  the 
said  motorcycle  to  be  registered  nor  paid  the 
fee  incident  thereto. 

Said  chapter  creates  a  State  Highway  Com- 
mission and  provides,  among  other  things,  a 
comprehensive  plan  of  state  highway  construc- 
tion and  improvement  and  of  policing  motor 
traffic  upon  the  public  highways.  Sec.  12 
thereof  is  as  follows:  **£xcept  as  hereinafter 
provided,  no  motor  vehicle  shall  be  operated 
or  driven  upon  any  state  or  other  public  high- 
way or  upon  tlie  public  streets  of  any  city  or 
incorporated  village  in  this  state  until  the 
said  motor  vehicle  shall  have  l>een  registered 
with  the  Secretary  of  the  State  Highway 
Commission."  Said  chapter  provides  the 
manner  in  which  registration  shall  be  applied 
for  and  the  manner  in  which  a  record  there- 
of shall  be  kept;  that  the  application  for  reg- 
istration of  a  motor  vehicle  [768]  of  30  horse- 
power or  less  shall  be  accompanied  by  a  fee 
of  $15,  and  of  a  motor  vehicle  of  over  30 
horse-power  and  up  to  and  including  40  horse- 
power, by  a  fee  of  $20,  and  of  a  motor  vehi- 
cle of  over  40  horse- power  and  up  to  and 
including  50  horse-power,  by  a  fee  of  $2.5, 
and  a  motor  vehicle  of  over  50  horse-power, 
by  a  fee  of  $40,  and  in  case  of  a  motorcycle, 
by  a  fee  of  $5.    Said  chapter  also  provides  for 
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the  issuance  to  tUe  appUeaJUt  a  oertificate  of 
registration  and  a  number. 

The  fees  above  mentioned  are  to  be  paid 
annually  and  shall  be  in  lieu  of  all  taxes, 
general  or  local,  and  the  chapter  expressly 
provides  that  all  motor  vehicles  for  which 
this  annual  fee  is  to  be  paid  and  which  have 
been  so  registered  shall  be  exempt  from  taxa- 
tion. It  is  also  provided  that  the  violation 
of  any  of  the  provisions  of  this  chapter  in 
question  shall  be  a  misdemeanor,  pnnishable 
by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  a  fine  not  exceed- 
ing $300.00,  or  by  both  such  fine  and  impris' 
onment.  Under  the  terms  of  the  chapter  all 
!-uch  fines  are  to  be  turned  over  to  the  Secre- 
tary of  the  State  Highway  Commission  who 
shall  pay  them  over  to  the  State  Treasurer, 
together  with  all  fees  collected  under  the  pro- 
visions of  said  chapter,  and  said  moneys  shall 
go  into  the  state  highway  fund. 

Tins  chapter  was  before  the  court  for  con- 
sideration in  the  case  of  Achenbach  v.  Kin- 
<ai(l,  25  Idaho  768,  140  Pac.  529,  wherein  the 
(•^i:i>titutionality  of  the  law  was  questioned 
an«l  it  was  held  to  not  violate  the  constitu- 
tion in  the  particulars  therein  considered,  but 
I  lie  court  held  the  questions  here  presented 
werr  not  properly  before  it  in  that  case. 

In  this  case  the  respondent  contends  that 
the  registration  fee  on  motor  vehicles  provid- 
ed for  in  section  16  of  said  chapter  179  is  an 
attempted  taxation  other  than  by  valuation 
and  violates  sec.  2,  art.  7  of  the  constitution 
of  Idaho,  which  is  as  follows:  **The  legisla- 
ture shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,  so 
that  every  person  or  corporation  shall  pay 
a  tax  in  proportion  to  the  value  of  his,  her,  or 
its  property,  except  as  in  this  article  herein- 
after otherwise  provided.  The  legislature 
may  also  impose  a  license  tax  (both  upon 
natural  persons  and  upon  [769]  corporations, 
other  than  municipal,  doing  business  in  this 
state) ;  also  a  per  capita  tax.  Provided,  the 
legislature  may  exempt  a  limited  amount  of 
improvements  upon  land,  from  taxation." 

It  is  contended  that  the  said  chapter,  in 
BO  far  as  it  provides  for  the  payment  of  fees 
for  registration,  in  an  amount  in  excess  of 
that  necessary  to  properly  police  the  use  of 
motor  vehicles  upon  the  public  highways,  is 
a  revenue  measure.  That  it  does  raise  con- 
siderable revenue  in  excess  of  an  amount 
necessary  for  police  purposes,  and  that  it  ap- 
propriates the  money  so  raised  to  a  fund  for 
the*  construction  and  maintenance  of  public 
highways,  is  quite  true.  In  this  connection, 
however,  it  may  be  observed  that  the  license, 
or  fee,  is  exacted  not  upon  the  ownership  of 
the  motor  vehicle,  but  upon  the  right  to  use 
it  upon  the  public  highways. 

Respondent  also  contends  that  said  sec.  16 
is  an  attempted  taxation  in  violation  of  the 


rule  of  uniformity  requiied  by  sec  5,  art.  7 
of  the  constitution,  which  is  as  follows:  "All 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits,  of 
the  authority  levying  the  tax,  and  shall  be 
levied  and  collected,  under  general  laws,  which 
shall  prescribe  sucli  regulations  as  shall  se- 
cure a  jubt  valuation  for  taxation  of  all  prop- 
erty, real  and  personal,  provided^  that  the 
legislature  may  allow  such  exemptions  from 
taxation  from  time  to  time  as  shall  seem 
necessary  and  just,  and  all  existing  exemp- 
tions provided  by  the  laws  of  the  territory', 
shall  continue  until  changed  by  the  legisla< 
ture  of  tlie  state,  provided,  further,  that 
duplicate  taxation  of  property  for  the  same 
purpose  during  the  same  year,  is  hereby  pro- 
hibited." 

The  respondent,  in  presenting  his  petition 
for  a  writ  of  habeas  corpus,  and  the  district 
court,  in  granting  it  and  in  ordering  him 
discharged  from  custody,  seem  to  have  pro- 
ceeded upon  one  of  two  erroneous  theories; 
either  that  the  legislature  of  the  state  of 
Idaho  possi'swcs  no  Inherent  power  in  matters 
of  taxation  but  may  raise  revenue  only  in 
conformity  to  a  grant  of  authority  so  to  do, 
expressed  in  the  constitution,  or  that  a  pro- 
hibition against  raising  revenue  in  the  man- 
ner [770]  attempted  by  said  chapter  179  is 
expressed  in  or  is  to  be  implied  from  the 
language  of  the  constitution. 

In  case  of  Achenbach  v.  Kincaid,  supra, 
this  court  said :  "As  to  the  question  of  tax- 
ation: "The  legislature  possesses  plenary 
power,  except  as  such  power  may  be  limited 
or  restricted  by  the  constitution.  It  is  not 
necessary  that  the  constitution  shall  contain 
a  grant  of  power  to  the  legislature  to  deal 
with  the  question  of  taxation.  It  is  sufficient 
proof  of  its  power  if  there  be  found  in  the 
constitution  no  prohibition  against  what  tlie 
legislature  has  attempted  to  do." 

As  stated  by  the  supreme  court  of  Oregon 
in  the  case  of  the  State  v.  Cochran,  55  Ore 
157,  104  Pac.  419,  105  Pac.  884:  "A  state 
constitution  unlike  a  federal  constitution  is 
one  of  limitation  and  not  a  grant  of  powers, 
and  any  act  adopted  by  the  legislature  not 
prohibited  by  the  state  constitution  is  valid, 
and  the  inhibition  must  expressly  or  im- 
pliedly be  made  to  appear  beyond  a  reason- 
able doubt."  (See  St.  Joe  Imp.  Co.  v.  Lau- 
mierster,  19  Idaho  66,  112  Pac.  683;  Walker 
V.  Spokane,  62  Wash.  312,  Ann.  Cas.  1912C 
994,  113  Pac.  775;  People  v.  Bradley,  207  X. 
Y.  592,  101  N.  E.  766.) 

"In  passing  on  the  constitutionality  of  a 
statute,  cverv  reasonable  doubt  as  to  its 
validity  will  be  resolved  in  favor  of  sustain- 
ing the  statute.  (People  v.  Rose,  203  111,  46, 
67  N.  E.  746;  House  of  Reform  v.  Lexington, 
112  Ky.  171,  66  S.  W.  350;  Com.  v.  Barney, 
115  Ky.  475,  74  S.  W.  181 ;  State  v.  Thomp- 
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son,  144  Mo.  314,  46  S.  W.  191;  Ex  p.  Loving, 
178  Mo.  194,  77  S.  VV.  508.) 

"An  act  of  the  legislature  will  not  be  de- 
clared unconstitutional  unless  in  plain  viola- 
tion of  some  provisions  of  the  constitution. 
(Brady  v.  Mattern,  125  la.  168,  106  Am.  St. 
201,  100  X.  W.  368.) 

"The  court  in  construing  a  statute  must 
adopt  such  construction  as  will  sustain  the 
constitutionality  of  the  statute,  where  that 
can  be  done  without  doing  violence  to  the 
language  thereof.  (State  v.  Barrett,  172  Ind. 
169,  87  N.  E.  7.)  The  courts  must  as  far  as 
possible  uphold  and  give  eft'ect  to  all  [771 J 
statutes  enacted  by  tlie  legislature.  (Com.  v. 
International  Harvester  Co.  131  Ky.  768,  115 
S.  VV.  755.)' 

Judge  Coo  ley  in  vol.  1  of  his  works  on 
Ta.xation,  third  edition,  page  9,  says: 

"Everything  to  which  the  legislative  power 
extends  may  be  the  subject  of  taxation,  wheth- 
er it  be  person  or  property,  or  possession, 
franchise  or  privilege,  or  occupation  or  right. 
Notliing  but  express  constitutional  limita- 
tion upon  legislative  authority  can  exclude 
anything  to  which  the  authority  extends  from 
the  grasp  of  the  taxing  power,  if  the  legisla- 
ture in  its  discretion  siiall  at  any  time  select 
it  for  revenue  purposes;  and  not  only  is  the 
power  unlimited  in  its  reach  as  to  subjects, 
but  in  its  very  nature  it  acknowledges  no 
limits,  and  may  be  carried  even  to  the  extent 
of  exhaustion  and  destruction,  thus  becoming 
in  its  exercise  a  power  to  destroy.  If  the 
power  be  threatened  with  abuse,  security 
must  be  found  in  the  responsibility  of  the 
legislature  that  imposes  the  tax  to  tlie  con- 
stituency which  must  pay  it.  The  judiciary 
can  afford  no  redress  against  oppressive  taxa- 
tion, so  long  as  the  legislature,  in  imposing 
it,  shall  keep  within  the  limits  of  legislative 
autliority,  and  violate  no  express  provision 
of  the  constitution.  The  necessitv  for  im- 
posing  it  addresses  itself  to  the  legislative 
discretion,  and  it  is  or  may  be  an  urgent 
necessity  which  will  admit  of  no  property  or 
other  conflicting  right  in  the  citizen  while 
it  remains  unsatisfied."  (.See  also  Lowe  v. 
White  County,  156  Ind.  163,  59  N.  E.  466.) 

Certainly  our  constitution  does  not  express- 
ly prohibit  the  people  of  Idaho  from  raising 
revenue  in  the  manner  provided  in  chapter 
179  of  the  Session  Laws  of  1913,  and  while 
it  is  true  there  are  three  methods  of  raising 
revenue  expressed  in  sec  2  of  art.  7  of  the 
constitution,  we  cannot  infer  from  this  that 
an  implication  arises  prohibiting  the  state 
from  also  raising  revenue  pursuant  to  its 
inherent  power  to  do  so  in  any  other  manner 
its  legislature  may  see  fit  to  adopt. 

It  is  earnestly  urged  that  this  is  not  a 
property  tax,  that  it  is  a  license  and  raises 
more  revenue  than  sufficient  to  police  motor 
vehicles  upon   the  public  highway.     We  are 


fully  convinced  that  in  this  contention  re- 
spondent is  correct,  but  it  [772J  does  not 
follow  that  the  law  is  in  contravention  of  the 
constitution. 

By  way  of  sustaining  his  contention  that 
this  law  is  intended  to  raise  revenue,  respond- 
ent quotes  from  Rosenbloom  v.  State,  64  Neb. 
343,  89  N.  W.  1058,  57  L.R.A.  922,  as  follows : 
*'We  agree  with  counsel  in  the  view  that  the 
primary  and  paramount,  if  not  the  only,  ob- 
ject of  the  law,  is  to  obtain  revenue,  by  im- 
posing a  tax  upon  the  business  of  peddling. 
The  only  thing  the  peddler  is  required  to  do 
is  to  pay  his  tax,  and  exhibit  the  appropriate 
evidence  of  payment  to  any  person  who  may 
wish  to  see  it.  The  only  thing  he  is  for- 
bidden to  do  is  to  pursue  his  calling  without 
first  having  paid  the  tax.  No  police  inspec* 
tion  or  supervision  is  provided  for.  If  the 
things  commanded  and  forbidden  are  to  be 
regarded  as  features  of  regulation  or  repres- 
sion, they  are  not,  to  say  the  least,  so  pro- 
nounced or  conspicuous  as  to  suggest  the  idea 
that  the  law  is  referable  to  the  police  power, 
rather  than  the  power  of  taxation." 

By  beginning  to  quote  from  the  point  in 
that  decision  where  respondent  leaves  off,  the 
attitude  of  the  supreme  court  of  Nebraska 
and  of  this  court  upon  this  question  is  very 
clearly  stated  as  follows : 

''But  granting  the  contention  of  counsel 
for  defendant  that  the  statute  is  a  revenue 
measure,  pure  and  simple,  we  are  not  able  to 
discover  any  valid  objection  to  the  enforce- 
ment of  it  in  the  manner  provided  by  the  leg- 
islature. It  is  settled  doctrine  in  this  and  in 
every  other  jurisdiction  that  courts  will  not 
adjudge  statutes  unconstitutional  unless  they 
are  plainly  so.  Now,  with  what  express  pro- 
vision of  the  higher  law  does  the  statute  in 
question  clash?     We  know  of  none." 

Kes;>ondent  seeks  to  distinguish  from  this 
case  that  of  Salt  Lake  City  v.  Christensen 
Co.  34  Utah  38,  95  Pac.  623,  17  L.R.A.(N.S.| 
898,  where  a  revenue  raising  license  fee'  was 
sustained,  and  with  that  end  in  view  quotes 
from  the  Utah  constitution  as  follows: 
"Nothing  in  this  constitution  sliall  be  con- 
strued to  prevent  the  legislature  from  pro- 
viding a  stamp  tax,  or  a  tax  on  income,  oc- 
cupation, license,  franchise  or  mortgages." 
This  paragraph  of  the  Utah  constitution  mere- 
ly [773]  points  out  the  proper  construction 
of  that  document,  which  would  prevail  even 
in  the  absence  of  the  paragraph. 

In  like  manner  respondent  seeks  to  dis- 
tinguish from  this  case  that  of  In  re  Schuler, 
167  Cal.  282,  Ann.  Cas.  1916C  706.  139  Pac. 
685,  decided  by  the  supreme  court  of  Cali- 
fornia, which  upholds  the  right  of  the  legisla- 
ture of  California  to  enact  a  law  exacting 
from  the  owners  of  motor  vehicles  a  revenue 
for  their  use  upon  tHe  public  highways,  which 
revenue  was  to  be  used  for  the  upkeep  of  said 
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highways,  by  reason  of  this  paragraph  in 
the  California  constitution:  ''The  legislature 
shall  have  power  to  establish  a  system  of 
state  highways  or  to  declare  any  road  a  state 
highway,  and  to  pass  all  laws  necessary  or 
proper  to  construct  and  maintain  the  same, 
&nd  to  extend  aid  for  the  construction  and 
maintenance  in  whole  or  in  part  of  any 
county  highway.''  It  is  perfectly  clear  that 
the  foregoing  provision  of  the  California  con- 
stitution neither  grants  to  nor  takes  from 
the  legislature  of  that  state  the  power  to 
raise  revenue.  Said  paragraph  only  points 
out  cue  of  the  ways  in  which  the  moneys  of 
the  state  may  be  expended. 

The  respondent  also  quotes  at  considerable 
length  from  the  case  of  Vernor  v.  Secretary 
of  State,  a  Michigan  case,  reported  in  179 
Mich.  157,  Ann.  Cas.  1915D  128,  146  N.  \V 
338.  This  case  is  not  in  point  except  to  show 
that  the  principal  purpose  of  the  law  was  to 
raise  revenue  rather  than  a  police  regulation. 
The  act  was  held  to  be  imconstitutional  upon 
the  ground  that  the  title  was  insufficient,  not 
upon  the  ground  that  revenue  cannot  be 
rairjed  by  requiring  those  who  operate  motor 
vehicles  upon  the  public  highway  to  procure 
and  pay  for  a  license  so  to  do. 

Tlie  respondent  maintains  that  the  law 
under  consideration  violates  sec.  5,  art.  7  of 
the  constitution  in  that  the  registration  fees 
therein  provided  for  are  not  uniform  upon 
the  same  class  of  subjects  and  that  it  does 
not  secure  a  just  valuation  of  the  property 
thus  taxed. 

The  provision  of  that  section  of  our  con- 
btitution,  requiring  all  taxes  to  be  uniform 
u{)on  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying 
the  tax,  and  to  be  levied  and  collected  under 
general  laws  which  shall  prescribe  such  regu- 
lation b  as  shall  insure  a  just  valuation  for 
[774]  taxation  of  all  property,  real  or  per- 
w)nal.  refers  solely  to  taxation  according  to 
tht-  commonly  accepted  meaning  of  that  term, 
I»y  a!«sossment,  levy  and  collection  and  does 
not  apply  to  license  or  registration  fees.  It 
is  to  be  borne  in  mind  that  the  law  under 
consideration  does  not  impose  a  tax  upon 
property,  but  imposes  a  registration  fee,  or 
license,  upon  the  privilege  of  operating  motor 
vehicles  upon  the  public  highways. 

It  has  been'  frequently  held  by  this  court 
that  liquor  licenses,  pool  and  billiard  table 
licenses,  taxes  by  way  of  licenses  imposed  up- 
on persons  and  corporations  engaged  in  loan- 
ing money  within  the  state,  and  upon  rail- 
way and  express  companies  doing  business 
within  the  state,  are  not  taxes  contemplated 
by  sees.  2  and  5  of  art.  7  of  the  constitution, 
but  constitute  a  separate  and  distinct  way  of 
raising  revenue,  independent  of  taxation  in 
the  commonly  accepted  meaning  of  thnt  term. 
(^tate  V.  Dohertv,  3  Idaho  384,  2fl  Pac.  855; 


State  V.  Union  Cent.  L.  Ins.  Co.  8  Idaho  240, 
67  Pac.  647;  State  v.  Jones,  9  Idaho  693,  75 
Pac.  819;  In  re  Gale,  14  Idaho  761,  95  Pac. 
679;  Northern  Pac.  R.  Co.  v.  GiflTord,  25 
Idaho  196,  136  Pac.  1131.  See  also  Salt 
Lake  City  v.  Christensen  Co.  supra,  and  Ex 
parte  Schuler,  supra.) 

The  respondent  complains  that,  as  between 
the  owners  of  motor  vehicles,  the  law  is  un- 
fair and  unjust;  that  the  owner  of  such  a 
vehicle  worth  but  a  couple  of  hundred  dollars 
is  required  to  pay  the  same  tax  as  the  owner 
of  one  worth  two  or  three  thousand  dollars, 
or  more,  provided,  of  course,  the  machines 
happen  to  be  of  the  same  horse-power.  We 
fail  to  see  wherein  the  value  of  the  machine 
affects  the  value  of  the  right  to  use  it  upon 
the  public  highway.  Even  though  this  act 
does  not  fairly  distribute  tlie  burden  of  build- 
ing and  maintaining  roads  among  the  owners 
of  motor  vehicles  used  upon  them,  or  between 
that  class  of  persons  and  other  citizens  of 
the  state,  it  may  be  said  with  equal  force  that 
ever  since  the  dawn  of  civilization  the  prob- 
lem of  raising  revenue  has  been  with  govern 
ments,  as  with  individuals,  one  of  the  chief 
causes  of  concern,  and  that  a  scientific  and 
satisfactory  solution  of  it  has  never  been 
reached.  If  chapter  179  of  the  Session  Laws 
of  1913  is  unskillfully  drawn  or  the  plan  to 
raise  revenue  [775]  therein  provided  is  un- 
scientific, or  for  any  other  reason  unsatis- 
factory, recourse  for  its  correction  must  be 
had  to  the  legislature  and  not  to  the  courts, 
for  this  branch  of  the  government  cannot  de- 
clare an  act  of  the  legislature  unconstitution- 
al unless  it  violates  some  provision  of  the  con- 
stitution. 

The  supreme  court  of  New  Jersey  in  the 
case  of  Kane  v.  State,  81  N.  J.  L.  594,  Ann 
Cas.  1912D  237,  80  Atl,  453,  in  upholding  a 
statute  much  like  the  one  under  consideration, 
said:  "The  imposition  is  a  license  or  privi- 
lege tax  charged  in  the  nature  of  compensa 
tion  for  the  damage  done  to  the  roads  of 
the  state  by  the  driving  of  these  machines 
over  them,  and  is  properly  based,  not  upon 
the  value  of  the  machine,  but  upon  the 
amount  of  destruction  caused  by  it.'* 

In  the  recent  decision  by  the  supreme  court 
of  the  United  States  in  the  case  of  Hendrick 
v.  Maryland,  235  U.  S.  610,  35  S.  Ct.  140,  59 
U.  S.  (L.  ed.)  385  (S.  Ct.  Advance  Opinions 
of  February  1, 1915) ,  a  case  closely  resembling 
this  in  many  important  particulars,  the  opin- 
ion delivered  bv  Mr.  Justice  McRevnolds  is, 
in  part,  as  follows:  *'The  movement  of  motor 
vehicles  over  the  highways  is  attended  by 
constant  and  serious  dangers  to  the  public, 
and  is  also  abnormallv  destructive  to  the 
ways  themselves.  Their  success  depends  on 
good  roads,  the  construction  and  maintenance 
of  which  are  exceedingly  expensive;  and  in 
recent    vears    insistent    demands    have    been 
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made  upon  the  states  for  better  facilities, 
especially  by  the  ever-increasing  number  of 
those  who  own  such  vehicles.  As  is  well 
known,  in  order  to  meet  this  demand  and 
accommodate  the  growing  traffic  the  state  of 
Maryland  has  built  and  is  maintaining  a  sys- 
tem of  improved  roadways.  Primarily  for  the 
enforcment  of  good  order  and  the  protection 
of  those  within  its  own  jurisdiction  the  state 
put  into  effect  the  above  described  general 
regulations,  including  requirements  for  reg- 
istration and  licenses.  A  further  evident 
purpose  was  to  secure  some  compensation  for 
the  use  of  facilities  provided  at  great  cost 
from  the  class  for  whose  needs  they  are  es- 
sential, and  whose  operations  over  them  are 
peculiarly  injurious. 

Idaho  is  a  mountainous  state  wherein  vast 
sums  of  money  have  been,  and  still  greater 
sums  must  in  the  future,  be  [776]  expended 
in  the  construction  and  maintenance  of  pub- 
lic highways.  The  motor  vehicle  is  a  con- 
veyance requiring  a  different  and  better  class 
of  roads  than  ordinary  traffic  has  heretofore 
demanded.  These  motor  vehicles  have  been 
found  to  be  exceedingly  destructive  of  the 
highways,  and  particularly  is  this  true  of 
those  propelled  by  engines  of  great  power 
especially  when  driven  at  a  high  rate  of 
speed.  It  seems  probable  that  by  reason  of 
these  conditions  the  legislature  enacted  said 
chapter  179,  but  whatever  the  reason  for  its 
enactment  may  have  been,  said  chapter  is 
not  repugnant  to  the  provisions  of  the  con- 
stitution. 

The  order  of  the  district  court  granting 
the  writ  of  habeas  corpus  and  discharging  the 
defendant  from  custody  is  reversed  with  in- 
struction to  said  court  to  quash  the  writ 
and  to  remand  the  respondent  to  custody. 

Sullivan,  C.  J.,  and  Budge,  J.,  concur. 


NOT£. 

The  reported  case  upholds  the  validity  of 
a  statute  declaring  that  a  motor  vehicle  may 
not  be  operated  on  the  public  highways  of 
the  state  until  it  has  been  registered,  and 
imposing  a  tax  for  the  registration  of  motor- 
cycles. The  cases  dealing  with  the  topic  of 
motorcycles  are  collected  in  the  note  to 
Switzer  v.  Sherwood,  reported  ante,  this  vol- 
ume, at  page  216. 


PEAGLER 

V. 

DAVIS. 

Georgia  Supreme  Court — January  12,  1915. 
143  Ga,  11;  S4:  8.  E.  59, 

Snbrosation  —  Purchaser  Paying  Mori- 


The  owner  of  real  estate  executed  a  mort- 
gage on  it  to  a  banking  corporation,  to  secure 
a  debt  due  to  the  bank.  The  president  of 
the  mortgagee  and  the  mortgagor  agreed  that 
in  consideration  of  the  former  paying  to  the 
bank  the  mortgagor's  indebtedness,  and  to 
the  mortgagor  such  additional  sum  as  would 
total  a  certain  amount^  he  would  buy  the 
property.  It  was  further  agreed  between 
them  that  the  purchaser  was  to  be  subrogated 
to  the  rights  and  remedies  of  the  mortgagee. 
The  purchaser  paid  to  the  mortga^jee  tlie 
mortgage  debt,  and  the  mortgagor  executed 
to  the  purchaser  a  deed  to  the  property.  At 
the  time  of  the  taking  of  the  deed  the  pur- 
chaser did  not  know  of  a  judgment  against 
the  mortgagor,  the  execution  issuing  on  which 
was  entered  in  the  clerk's  office  on  the  same 
day  the  deed  was  given.  In  ignorance  of  the 
prior  judgment,  the  purchaser  requested  the 
bank  to  mark  the  mortgage  satisfied,  and  it 
was  also  marked  canceled  on  the  record. 
Held,  that  the  purchaser  was  entitled,  by 
virtue  of  the  agreement  made  with  the  mort- 
gagor, to  be  subrogated  to  the  rights  and 
remedies  of  the  mortgagee  whose  mortgage 
was  paid  bv  the  purchaser. 

[See  Ann.  Cas.  1914B  562.] 

Same. 

Where  a  purchaser  buys  land  and  takes  a 
deed  thereto,  and  subsequently  pays  a  prior 
lien  on  the  property,  he  is  subrogated  to  the 
rights  and  remedies  of  such  prior  lien,  as 
against  a  lien  which  is  superior  to  his  title. 

Mortsages  —  Subscribing  Witness  — 
Stockholder  in  Mortgagee  Corpora- 
tion. 

A  stockholder,  though  incompetent  to  take 
an  acknowledgment  of  a  mortgage  as  a 
notary,  because  he  is  a  stockholder  of  the 
mortgagee  corporation,  is  not  incompetent  as 
a  nonofficial  witness  to  the  signature  of  the 
mortgagor. 

[See  note  at  end  of  this  case.] 

Evidence  —  Proof  of  Valne. 

The  value  of  property  cannot  be  established 
by  the  amount  at  which  it  is  listed  by  a  real 
estate  broker  for  sale. 

IrrelcTant  Testimony. 

Testimony  which  does  not  illustrate  any  is- 
sue  made  by  the  pleadings  should  be  repelled. 

Instructions  Approved. 

Certain  excerpts  from  the  charge  were  open 
to  the  criticism  that  thev  were  not  properly 
adjusted  to  the  facts  of  the  case. 


8nbrosati»]L  —  BxteAt   of  Rishts   Ao- 
qnlrecL 

A  purchaser  of  land,  entitled  to  a  subro- 
gation to  the  rights  and  remedies  of  a  prior 
incumbrancer,  whose  lien  he  disciiargea,  can- 
not, as  against  an  intervening  lien,  assert 
title  on  the  ground  that  the  land  is  not 
worth  more  than  the  lien  he  discharged.  His 
subrogation  is  limited  to  the  remedies  of  the 
lien  creditor  to  whose  rights  he  becomes  sub- 
rogated. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Grady  county: 
PabKj  Judge. 

Action  by  H.  J.  Peagler,  plaintiff,  against 
J.  R.  Everett,  defendant.  Fi.  fa.  issued  on 
judgment  for  plaintiff.  Claim  interposed  by 
Wultor  Davis.  Judgment  for  claimant. 
Plaintiff  brings  error.     Reversed. 

[11]  H.  J.  Peagler  recovered  a  judgment 
a-.iinst  J.  R.  Everett  on  July  22,  1909.     Fi. 
la.  issued  thereon  and  was  duly  entered  on  the 
general  execution  docket,  July  28,  1909.     It 
wa.-s  afterwards  levied  upon  a  certain  lot  of 
land  in  the  city  of  Cairo.     Walter  Davis,  on 
September  2,  1910,   interposed  a  claim,  and 
the  case  was  returned  to  the  superior  court 
of  Grady  county  for  trial.     At  the  trial  the 
[12]  claimant  was  allowed  to  file  an  equitable 
amendment  in  aid  of  his  claim,  in  which  it 
was  alleged:  that  the  defendant  in  fi.  fa.,  J. 
R.  Everett,  was  indebted  to  the  Cairo  Bank- 
ings Company  in  the  principal  sum  of  $1,276, 
which  indebtedness  was  secured  by  a  certain 
mortgage  upon  the  property  levied  upon,  dat- 
ed  February   1,    1909,   and   due   October   15, 
1909;  that  on  the  28th  of  July,  1909,  Everett 
represented   to    the   claimant,    who   was   the 
president    and    a    stockholder    in    the    Cairo 
Banking  Company,  that  he  was  unable  to  pay 
the  mortgage,  and  requested  tlie  claimant  to 
a»:*ume  the  indebtedness  to  the  bank;   that 
the  claimant,   being  desirous  that  the  bank 
should  not  be  forced  to  the  necosaity  of  fore- 
closing the  mortgage,  and  being  desirous  of 
owning  the  property ;  agreed,  in  consideration 
of  paying  to  the  bank  all  the  indebtedness 
v.liieh  Everett  owed  to  the  bank,  including  the 
amount  due  on  the  mortgage  and  also  a  debt 
of  ?I)5.2.5  which  Everett  owed  him  and  such 
other  sum  as  would  make  the  purchase-price 
imount  to  $1,400,  to  buy  the  property  levied 
apon.    It  was  further  agreed  between  Everett 
and  the  claimant  that  the  latter  was  to  be  sub- 
rogated to  the  rights  of  the  Cairo  Banking 
Company.    In  accordance  with  this  agreement 
the  claimant  caused  Everett  to  make  him  a 
deed  of  conveyance  to  the  property,  and  the 
claimant  paid  to  the  Cairo  Banking  Company 
the  mortgage  in  full,  which,  with  the  indebted- 
ness to  him,  amounted  to  the  agreed  purchase 
price.    At  the  time  of  this  transaction  the 
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claimant,  not  knowing  of  any  subsequent  lien 
or   incumbrance  on   the   property,  requested 
the   Cairo    Banking    Company   to   mark    its 
mortgage  satisfied,  which  was  done,  and  the 
mortgage  was  delivered  to  the  clerk  of  the 
superior  court  of  Grady  county  and  canceled 
upon  the  record.    The  claimant  was  ignorant 
that   there   had    been   a  judgment   obtained 
against  Everett.    Nor  did  the  claimant  know 
of  the  lien  of  the  Dyson  Manufacturing  Com- 
pany for  material  furnished  to  improve  the 
property  levied  upon,  which  was  an  outstand- 
ing lien.     At  the  time  of  such   transaction 
there  was  no   lien  or  incumbrance  recorded 
against    the   property,    except   the*  mortgage 
of  the  Cairo  Banking  Company  and  the  lien 
of  the  Dyson  Manufacturing  Company;   and 
claimant  did  not  know  that  sometime  during 
the  day  the  plaintiff's  execution  was  recorded 
on  the  general  execution  docket.     Claimant 
had  no  knowledge  of  any  execution  or  lien 
against  the  defendant  at  the  time  he  requested 
the    Cairo    Banking   Company    to    mark   the 
mortgage  satisfied.     It  was  [13]  further  al- 
leged, that  the  mortgage  was  a  higher  and 
better  lien  than  the  judgment  of  the  plaintiff; 
that  the  claimant  had  paid  the  taxes  upon 
the  property  since  he  owned  the  same,  and 
also  paid  the  lien  of  the  Dyson  Manufactur- 
ing Company   ($20.25)  ;   that  he  was  not  a 
mere  volunteer,  and  if  he  should  be  subrogat- 
ed to  the  rights  of  the  Cairo  Banking  Com- 
pany and  the  Dyson  Manufacturing  Company 
the  plaintiff  in  fi.  fa.  will  not  be  placed  in 
a  worse  position  than  he  was  prior  to  the 
payment  to  the  Cairo  Banking  Company  and 
the  lien   of  the  Dyson  Manufacturing  Com- 
pany.    Wherefore  he  prayed,  that  the  Cairo 
Banking  Company  and  tlie  Dyson  Manufac- 
turing Company  and  J.  R.  Everett  he  made 
parties  to  the  action,  and  that  the  convey- 
ance by  the  defendant  in  fi.  fa.  have  the  legal 
effect  of  conveying  the  unincumbered  title  to 
the  claimant,  and,  in  the  event  the  property 
should  be  found  subject  to  the  fi.   fa.,  that 
the  claimant  be  subrogated  to  the  rights  of 
the  Cairo  Banking  Company  and  to  the  rights 
of  the  Dyson  Manufacturing  Company,  and 
that  the  mortgage  of  the  Cairo  Banking  Com- 
pany and  the  lien  of  the  Dyson  Manufactur- 
ing Company  be  set  up  as  liens  against  the 
property  according  to  their  respective  dates 
and  rights  of  priority,  and  a  decree  be  had 
adjudging  that  the  claimant  have  the  first 
and  highest  lien  upon  the  property,  that  the 
mortgage  be  revived  and  foreclosed,  and  that 
upon  a  sale  thereof  the  funds  arising  there- 
from be  applied,  first,  to  the  payment  of  the 
principal  and  interest  due  on  the  Cairo  Bank- 
ing Company's  mortgage  and  the  lien  of  the 
Dyson  Manufacturing  Company,  and  to  the 
payment  of  such  taxes,  repairs,  and  insurance 
as  may  have  been  paid  by  the  claimant,  less 
the  rent  collected  since  he  has  had  the  prop- 
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erty  in  his  possesBion;  and  for  general  relief. 
The  plaintiff  in  ii.  fa.  demurred  generally  and 
specially  to  the  equitable  amendment.  The 
general  demurrer  was  overruled,  and  certain 
special  demurrers  were  sustained.  The  plain- 
tiff filed  an  answer  to  the  amendment;  and 
the  case  came  on  to  be  tried  upon  the  issues 
therein  made,  and  resulted  in  a  verdict  for 
the  claimant.  A  motion  for  new  trial  was 
overruled,  and  exception  is  taken  to  the  over- 
ruling of  the  demurrer,  as  well  as  to  the 
judgment  overruling  the  motion  for  new  trial, 

R,  C.  Bell,  J.  8,  Weathers,  H.  C.  Parker, 
and  Little,  Potoell,  Hooper  d  Goldstein  for 
pluintiiT  in  error. 

Roscoe  Luke,  M,  L.  Ledford,  and  C,  E, 
Hay  for  defendant  in  error. 

[14]  Evans,  P.  J.  {after  stating  the  facts), 
— 1,  2.  The  statute  pertaining  to  the  registra- 
tion of  transfers  and  liens  requires  the  clerk 
of  the  superior  court  of  each  county  to  keep 
a  general  execution  docket;  and  it  is  pro- 
vided that,  as  against  the  interests  of  third 
persons  acting  in  good  faith  and  without 
notice,  who  may  have  acquired  a  transfer  or 
lien  binding  the  property  of  the  defendant, 
any  money  judgment  obtained  within  the 
county  of  the  defendant's  residence,  shall  be 
a  lien  upon  the  property  of  the  defendant 
from  its  rendition,  if  the  execution  issuing 
thereon  shall  be  entered  on  the  general  execu- 
tion docket  within  ten  days  from  the  time  the 
judgment  is  rendered.  Civil  Code  (1910),  § 
3321.  In  the  instant  case  the  record  upon 
the  general  execution  docket  was  made  with- 
in ten  days  from  the  date  of  the  judgment, 
and  therefore  the  lien  of  the  judgment  upon 
which  the  fi.  fa.  is  proceeding  dates  from 
the  judgment,  which  is  superior  to  the  deed 
made  to  the  claimant  by  the  defendant  in  fi. 
fa..  The  claimant  sought  to  protect  himself 
by  claiming  subrogation  to  the  rights  and 
remedies  of  the  Cairo  Banking  Company, 
whose  mortgage  he  paid.  In  Wilkins  v.  Gib- 
son, 113  Ga.  31,  47,  38  S.  K.  374,  84  Am.  St. 
Rep.  204,  after  an  elaborate  review  of  the 
authorities,  it  was  held  that  ^'subrogation 
will  arise  only  in  those  cases  where  the  party 
claiming  it  advanced  the  money  to  pay  a 
debt  which,  in  the  event  of  default  by  the 
debtor,  he  would  be  bound  to  pay,  or  where 
he  had  some  interest  to  protect,  or  where  he 
advanced  the  money  under  an  agreement,  ex- 
press or  implied,  made  either  with  the  debtor 
or  creditor,  that  he  would  be  subrogated  to 
the  rights  and  remedies  of  the  creditor."  It 
is  under  the  latter  provision  of  the  rule  thus 
announced  that  the  claimant  seeks  to  bring 
his  case.  He  makes  the  specific  allegation 
that  he  advanced  the  money  to  the  Cairo 
Banking  Company  under  an  express  agree- 
ment with  the  mortgagor  that  he  would  be 


subrogated  to  the  rights  and  remedies  of  the 
mortgagee.  If  such  be  the  facts,  and  the  de- 
murrer admits  them  to  be  true,  then  the 
claimant  is  entitled  to  be  subrogated  to  the 
rights  of  the  Cairo  Banking  Company  to  the 
extent  of  the  money  he  paid  to  it.  Regan  v. 
Standard  Scale  Co.  128  Ga.  544,  58  S.  E.  31. 
If  the  claimant's  title  should  fail  on  account 
of  the  superior  lien  of  the  plaintiff's  judgment, 
he  also  would  be  entitled  to  be  reimbursed  for 
such  moneys  as  he  may  have  expended  in  dis- 
charge of  valid  liens  upon  the  same  after  he 
became  the  owner  of  [15]  the  property.  The 
doctrine  of  subrogation  will  be  applied  so  as 
to  reimburse  one  who  has  been  compelled  to 
pay  the  debt  of  a  third  person  in  order  to 
protect  his  own  rights  or  to  save  his  own 
property.  37  Cyc.  446.  The  claimant  alleges 
that  since  he  acquired  title  he  has  been  forced 
to  pay  the  duly  recorded  lien  of  the  Dyson 
Manufacturing  Company  and  certain  taxes. 
As  to  these  items  he  is  entitled  to  subrogation 
by  operation  of  law.  The  court  therefore 
properly  overruled  the  general  demurrer.  A 
ground  of  special  demurrer,  as  to  certain 
sums  not  covered  by  the  mortgage  alleged  to 
have  been  paid  to  the  Cairo  Banking  Com 
pany,  was  properly  sustained ;  and  the  ground 
which  demanded  that  the  amount  of  taxes 
which  had  been  expended  since  the  purchase 
should  be  alleged  should  have  been  sustained. 
The  other  grounds  of  special  demurrer  \v€»re 
without  merit,  and  were  properly  overruled. 
3.  The  mortgage  from  J.  R.  Everett  to  the 
Cairo  Banking  Company  was  attested  by  two 
witnesses,  one  of  whom  was  a  notary  public. 
It  appeared  from  the  evidence  that  the  non- 
official  witness  was  a  stockholder  of  the  mort- 
gagee corporation;  and  it  is  insisted  that  he 
is  incompetent  on  that  account  to  be  an  at- 
testing witness.  This  court  held,  in  Southern 
Iron,  etc.  Co.  v.  Voyles,  138  Ga.  258,  75  S.  K. 
248,  41  L.R.A.(N.S.)  375,  Ann.  Cas.  101 3D 
369,  that  a  stockholder  of  a  corporation  bears 
such  financial  relation  to  it  that  he  is  dis- 
qualified from  attesting,  as  a  notary,  a  mort- 
gage to  which  the  corporation  is  a  party. 
ITie  rule  was  said  to  be  founded  on  a  sound 
public  policy,  which  forbade  an  official  from 
taking  an  acknowledgment  of  an  instrument 
in  which  he  had  a  beneficial  interest,  though 
he  may  not  in  strict  law  be  a  party  to  it. 
Tlie  statute  permits  recordation  of  a  mort 
gage  only  on  the  attestation  or  acknowled<r- 
nient  of  certain  officials,  or  upon  the  affidavit 
of  a  non-official  witness.  All  officials  au- 
thorized by  law  to  attest  a  mortgage  so  as  to 
entitle  it  to  registration  act  under  their  oath 
of  office,  and  a  wise  public  policy  requires 
that  such  officials  should  be  disinterested  and 
entirely  impartial  as  between  the  parties. 
Impartiality  of  conduct  is  best  secured  by 
denying  an  interested  official  the  power  to  act 
where  he  is,  or  may  be,  pecuniarily  benefited 
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by  the  traiuuiction.  It  does  not  follow,  how- 
ever, that  a  stockholder,  though  incompetent 
to  take  an  acknowledgment  of  the  corpora- 
tion'a  deed,  is  likewise  incompetent  as  an  at- 
testing witness.  There  is  no  reason  to  extend 
the  public  policy  [16]  which  forbids  the 
former  so  as  to  include  the  latter.  An  un- 
official attesting  witness  does  not  act  under 
oath  of  office,  and  is  not  selected  because  of 
that  impartiality  of  conduct  to  be  presumed 
of  a  Bworn  official.  Besides,  the  statute  de- 
clares that  a  mortgage  "must  be  executed  in 
the  presence  of,  and  attested  by  or  proved 
before,  a  notary  public  or  justice  of  any  court 
in  this  State,  or  a  clerk  of  the  superior  court 
(and  in  case  of  real  property  by  one  other 
witness),  and  recorded."  Civil  Code  (lUlO) 
§  3257.  An  individual  who  is  not  a  party 
to  'a  mortgage  may  attest  it  as  a  witness. 
Under  the  doctrino  of  corporate  entity,  the 
corporation's  mortgage  is  not  the  mortgage 
of  the  stockholder ;  and  it  has  been  held  that 
notwithstanding  an  acknowledgment  of  a  deed 
l)eforo  a  notary,  who  was  at  the  time  a  stock- 
holder of  the  grantor  corporation,  is  not  good 
as  an  acknowledgment,  nevertheless  such  cer- 
tification may  be  allowed  to  stand  for  the 
notarv's  attestation  as  a  nonofficial  witness. 
Spink  V.  Guarantee  Bank,  etc.  Co.  181  Ala. 
272.  61  So.  302.  We  hold  that  one,  though 
incompetent  to  take  an  acknowledgment  of 
a  mortgage  as  a  notary  because  he  is  a  stock- 
holder of  the  mortgagee  corporation,  is  not 
incompetent  as  a  nonofficial  witness  to  the 
signature  of  the  mortjragor.  See  Maddox  v. 
Wood.  151  Ala.  157,  43  So.  968;  1  C.  J.  807. 

4.  The  court  allowed  in  evidence  an  adver- 
tisement in  a  local  newspaper  of  a  real  estate 
firm,  proposing  to  sell  the  property  in  con- 
troversy for  the  sum  of  $1,400.  lliis  testi- 
mony was  irrelevant  to  any  question  made 
in  the  pleadings.  If  the  purpose  of  the  ad- 
vertisement was  to  show  that  the  value  of 
the  property  was  that  named  in  the  adver- 
tisement, which  was  the  sum  contracted  to  be 
paid  for  it  by  the  claimant,  the  evidence  was 
clearly  inadmissible  and  should  have  been 
re|>elled.  Tlie  value  of  property  cannot  be 
ps*tablislied  by  showing  the  amount  for  which 
it  is  listed  in  a  real  estate  office. 

5.  The  claimant  was  allowed  to  testify  that 
he  had  put  some  improvements  on  the  land, 
including  a  fence,  a  crib,  barns,  and  some 
things  of  that  sort,  at  an  expense  of  about 
$1.50  or  $200.  This  testimony  was  objected 
to  on  the  ground  that  there  was  nothing  in 
the  pleadings  to  authorize  it.  The  objection 
was  well  taken,  and  the  evidence  should  have 
been  excluded. 

6.  In  several  excerpts  from  the  charge,  up- 
on which  error  is  assigned  in  the  motion  for 
new  trial,  in  stating  the  law  of  subrogation, 
[17]  the  court  referred  to  the  deed  from  the 
defendant  in  fl.  fa.  to  the  claimant  as  a  lien. 
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In  the  equitable  amendment  to  his  claim,  and 
the  evidence  introduced  in  support  of  its  al- 
legations, the  insistence  of  the  claimant  was 
that  the  deed  from  the  defendant  in  fi.  fa.  to 
himself  was  one  of  bargain  and  sale,  execut- 
ed under  the  circumstances  alleged  in  the 
equitable  amendment.  The  charges  were  in- 
accurate in  referring  to  the  claimant's  deed 
as  a  lien. 

7.  The  jury  were  instructed  that  if  the 
claimant  was  entitled  to  be  subrogated  to  the 
rights  of  the  lienors  whose  liens  he  dis- 
charged, and  they  found  the  property  was 
not  worth  more  than  the  sum  paid  to  dis- 
charge such  liens  by  the  claimant,  a  verdict 
would  be  authorized  finding  the  property  not 
subject.  This  instruction  was  error.  Tlie 
claimant,  if  entitled  to  subrogation,  is  en- 
titled to  the  remedies  of  the  lienors  whose 
liens  were  discharged  by  him.  Simpson  v. 
Ennis,  114  Ga.  202,  39  S.  E.  853.  Under  sub- 
rogation  the  claimant  is  entitled  to  no  otlier 
or  diflferent  remedies  than  those  of  the  cred- 
itors to  whose  rights  he  is  subrogated,  even 
though  the  property  be  proved  to  have  been 
worth  no  more  than  the  liens  which  he  dis- 
charged. Their  claim  against  the  property  is 
one  of  lien,  and  not  of  title. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  Fish,  C.  J.,  absent. 


NOTE. 

Competency    of    Attesting    Witness    to 
Deed  or  Mortsase. 

The  doctrine  recognized  in  Cross  v.  Robin- 
son Point  Lumber  Co.  56  Fla.  374,  15  Ann. 
Cas.  588,  that  it  is  not  every  interest  in  the 
subject-matter  of  a  conveyance  which  will  dis- 
qualify a  subscribing  witness  thereto  finds 
support  in  the  recent  decisions.  Thus  an  in- 
Btriunent  conveying  or  encumbering  real  es- 
tate will  not  be  held  to  be  invalid  on  the  sole 
ground  that  the  witnesses  thereto  were  inter- 
ested to  the  extent  of  being  stockholders  in 
the  corporation  named  therein  as  grantee  or 
mortgagee.  In  re  Williams,  224  Fed.  984; 
Maddox  v.  Wood,  151  Ala.  157,  43  So.  968. 
See  also  Spink  v.  Guarantee  Bank,  etc.  Co. 
181  Ala.  272,  61  So.  302.  And  see  the  re- 
ported case. 

In  Stimpson  Computing  Scale  Co.  v. 
Holmes-Hartsfield  Co.  6  Ga.  App.  569,  65  S. 
E.  358,  it  was  held  that  an  agent  of  a  person 
interested  in  a  conveyance  was  a  qualified 
attesting  witness  thereto,  the  court  saying: 
"While  other  grounds  were  urged  in  the  mo- 
tion for  a  nonsuit,  the  only  one  demanding 
serious  consideration  is  that  the  plaintiff's 
agent  was  not  competent  as  an  attesting  wit- 
ness under  the  circumstances.  An  examination 
of  the  case  of  Merchants  Bank  v.  Cottrell,  96 
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Ga.  108,  171  (23  S.  E.  127),  will  show  that 
the  supreme  court  there  held  that  the  agent 
of  the  party  in  whose  favor  the  contract  was 
executed  was  competent  as  an  attesting  wit- 
ness. This  case  is  cited  approvingly  in  Hill 
V.  Ludden,  113  Ga.  320  (38  S.  E.  752).  In 
the  case  of  Betts-Evans  Co.  v.  Bass,  2  Ga. 
^\pp.  718,  721  (59  S.  E.  6),  this  court,  while 
dir?jipproviug  the  practice  of  clerks  and  other 
affents  attesting  papers  in  which  their  prin- 
cipals were  interested,  and  while  holding  that 
a  person  interested  financially  in  the  contract 
Wild  not  competent  as  an  attesting  witness, 
expressed,  in  the  course  of  the  opinion,  the 
view  that  the  clerk  or  agent  would  be  com- 
petent if  he  had  no  personal  financial  inter- 
est in  the  transaction.  Our  law  which  dis- 
qualifies parties  interested  from  testifying 
as  to  communications  with  deceased  persona 
does  not. include  within  its  terms  agents  of 
eoriK)rations.  Ullman  v.  Brunswick  Co.  96 
Ga.  (525  (24  S.  E.  409}  ;  Holston  v.  So.  Ry. 
Co.  116  Ga.  050  (43  S.  E.  29).  We  do  not 
mean  to  say  that  the  competency  of  subscrib- 
ing witnesst^s  is  to  be  determined  absolutely 
in  accordance  with  whether  they  would  be 
competent  to  testify  if  the  opposite  party 
were  dead;  but  this  should  be  a  factor  of 
strong  influence;  for  it  may  bo  aet'n  that  if 
the  alleged  maker  of  the  instrument  dies, 
the  probate  of  the  subscribing  witness  and  the 
recording  of  the  paper  thereon  is  prima  facie 
proof,  even  as  against  the  plea  of  non  est 
factum,  that  the  alleged  maker  did  in  fact 
sign  it.  The  signature  of  the  subscribing 
witness  is  in  a  sense  continuing  testimony  to 
the  genuineness  of  the  signature  of  the  al- 
lesred  maker.  Therefore,  subscribing  wit- 
nesses should  be  persons  who  would  be  com- 
petent to  tesHfy  as  to  the  tran><aetion  if  the 
maker  should  die.'' 

In  rarolinri  Timber  Co.  v.  Holden,  90  S.  C. 
470.  73  S.  E.  869,  the  court  said  that  as  be- 
tw(  en  tlie  parties  to  a  deed,  the  fact  that  one 
of  tlie  sul>scribing  witnesses  had  an  indirect 
interest  in  the  transaction,  such  as  the  right 
to  iK'oker's  commissions  or  a  claim  on  the 
consideration  to  be  received,  would  not  make 
him  incompetent,  as  he  had  no  interest  in  the 
land  itself. 

In  Matlden  v.  Lampley,  137  Ga.  555,  73  S 
E.  $25,  it  was  held  that  an  attorney  at  law 
was  not  incompetent  as  an  attesting  witness 
to  the  execution  of  a  deed  because  of  the  re- 
lation of  attorney  and  client  between  him  and 
the  grantee.  And  .in  substantial  accord  is 
-Maddox  v.  Wood,  151  Ala.  157,  43  So.  968, 
wherein  it  was  held  that  the  general  counsel 
of  the  mortgagee  was  not  incompetent  as  a 
witness  to  the  signature  of  the  mortgagor. 
In  Morgan  v.  Coleman,  141  Ga.  329,  80  S.  E. 
096,  it  appeared  that  a  judgment  creditor  to 
whom  land  had  been  conveyed  as  security 
made  a  formal  reconveyance  as  a  preliminary 


to  subjecting  it  to  execution.  Her  attorney 
in  the  suit  wherein  the  judgment  was  ob- 
tained witnessed  the  deed  of  reconveyance. 
The  court  said:  "The  fact  that  John  P.  Roas 
had  been  the  attorney  at  law  for  Mrs.  Cole- 
man in  prosecuting  the  suit  which  resulted 
in  the  judgment  and  execution 'did  not  ren- 
der him  incompetent  as  an  attesting  witness 
to  the  deed  made  by  hia  client  for  the  purpose 
of  reconveying  title  to  the  property  to  the 
grantor  in  the  security  deed." 

In  Bruner  v.  Hart,  59  Fla.  171,  51  So.  593, 
the  contention  was  raised  that  a  deed  was 
not  properly  witnessed,  as  one  of  the  sub- 
scribing witnesses  made  his  mark,  instead  of 
writing  his  name.  Holding  that  a  subscribing 
witness  to  a  deed  may  properly  become  such 
a  witneQS  by  making  his  mark  unless  there 
is  something  in  the  statute  which  forbids 
that  method  of  attestation,  the  court  said: 
"There  is  nothing  in  our  statute  which  re- 
quires a  witness  to  a  deed  to  write  his  own 
name  or  which  forbids  his  subscribing  his 
name  by  making  his  mark." 
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Corporations  —  liiabllity   of  Directors 
to  CorporatioA. 

The  directors  of  a  corporation  are  "trus- 
tees" or  quasi  trustees  of  its  capital  and  as- 
sets, and,  as  such,  are  liable  for  any  breacli 
of  duty  with  respect  thereto. 

[See  17  Am.  St.  Rep.  298.] 

Same. 

The  directors  of  a  corporation  are  under 
an  inherent  obligation  not  to  use  their  posi- 
tion to  advance  their  individual  interests,  as 
distinguished  from  those  which  they  repre- 
sent in  a  fiduciary  capacity. 

Liability  for  Secret  Profits. 

Where  the  directors  of  a  corporation,  on 
the  unsubscribed-for  stock  becoming  greatly 
enhanced  in  value,  appropriated  it  to  them- 
selves at  a  price  below  it-s  selling  value,  of 
which  the  other  stockholders  had  no  notice, 
the  profits  accruing  to  them  from  the  trans- 
action constitute  a  trust  fund  belonging  to 
stockholders  of  record  at  the  time  of  the 
sale  of  such  stock. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny county:     MiLLEE,  Judge. 
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Bill  in  equity  for  discovery  and  accounting. 
Herman  W.  Hechelman,  plaintiff,  and 
Charles  Geyer  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.     Reyebbed. 

Leonard  K.  GMiler  fot  appellant. 
J.  Rogers  AfoCreery  and  MeKee,  Mitchell 
d  Alter  for  appellees. 

[431]  Elkiw,  J. — In  the  consideration  of 
cases  of  the  character  of  the  one  here  pre- 
sented, it  is  important  to  keep  in  mind  cer- 
tain settled  and  fundamental  principles. 
For  the  purpose  of  illustrating  this  thought, 
the  following  authorities  may  be  cited.  The 
directors  of  a  corporation  are  trustees,  or 
quasi  trustees,  of  its  capital  and  assets,  and 
as  such  are  liable  for  any  breach  of  duty 
with  respect  thereto:  Cornell  v.  Seddinger, 
237  Pa.  St.  389,  85  Atl.  389.  A  director  of 
a  corporation  occupies  such  a  fiduciary  rela- 
tion to  it  that  he  cannot  retain  secret  profits 
received  in  the  management  of  its  affairs: 
Bird  Coal,  etc.  Co.  v.  Humes,  157  Pa.  St. 
278,  27  Atl.  750,  37  Am.  St.  Rep.  727; 
Douglass-Whisler  Brick  Co.  v.  Simpson,  233 
Pa.  St.  516,  82  Atl.  759.  An  officer  is  but 
an  agent  of  his  corporation,  and  should  act 
for  it  with  unselfish  singleness  of  purpose, 
and  must  account  for  profits  derived  from 
its  management  which  otherwise  would  have 
accrued  to  the  corporation:  Commonwealth 
Title  Ins.  etc.  Co.  v.  Seltzer,  227  Pa.  St. 
410.  76  Atl.  77,  136  Am.  St.  Rep.  896.  The 
directors  of  a  corporation  are  under  an  in- 
herent obligation  not  to  use  their  position  to 
9dvance  their  individual  interests  as  distin- 
guished from  those  which  they  represent  in 
a  fiduciary  capacity:  Porter  v.  Ilealy,  244 
Pa.  St.  427,  91  Atl.  428.  It  has  also  been 
held  by  very  good  authority,  upon  the  prin- 
ciple that  a  trustee  cannot  purchase  at  his 
own  sale,  that  a  director  will  not  be  permit- 
ted to  buy  in  the  shares  of  his  corporation 
from  an  allottee  of  them  who  is  unable  to 
perform  his  contract  of  purchase,  and  then 
immediatelv  resell  them  at  an  advance  and 
retain  the  profit  thus  made  for  himself,  but 
that  he  must  surrender  the  profit  to  the  cor- 
poration: 10  Cyc.  796.  The  appellees  as 
directors  were  trustees,  bound  by  legal  and 
moral  obligations  to  manage  the  business  of 
the  corporation  in  the  interest  of  all  the 
stockholders,  and  when  a  situation  arose  by 
which  the  shares  of  stock  could  be  sold  at 
a  greatly  increased  price,  they  could  not 
JBSue  and  appropriate  to  themselves  the  un- 
Bubscribed-for  stock  at  a  price  greatly  below 
its  selling  value  under  the  agreement  [432] 
to  purchase,  of  which  selling  price  the  other 
stockholders  had  no  notice:  Strickler  v.  Mo- 
Elroy,  45  Pa.  Super.  C^.  165. 

There  can  be  no  doubt  that  the  authorities 
above  cited  apply  with  convincing  force  to 


the  facts  of  the  present  case.  In  the  opinion 
just  handed  down  in  the  case  of  Provident 
Trust  Co.  V.  Geyer,  248  Pa.  St.  423,  94  Atl. 
77,  we  have  discussed  at  length  the  merits 
of  the  case  upon  its  facts.  It  will  therefore 
be  unnecessary  to  repeat  here  what  was  there 
said.  The  two  cases  grow  out  of  precisely 
the  sanie  state  of  facts  and  relate  to  .the  same 
subject  matter.  The  parties  are  different 
but  the  facts  are  the  same.  The  bill  in  the 
first  case  was  filed  November  26,  1912,  and 
in  the  second,  January  27,  1914.  The  second 
bill  was  evidently  intended,  to  guard  against 
the  possibility  of  the  first  bill  being  dis- 
missed because  the  parties  had  no  standing 
to  maintain  it:  and  in  addition  the  purpose 
of  the  present  bill  was  to  compel  an  account- 
ing to  the  corporation  for  the  profits  derived 
from  the  sale  of  the  treasury  stock.  We  do 
not  agree  that  the  contract  with  Callery 
amounted  to  a  sale  of  the  stock  at  $65.00 
per  share.  The  agreement  in  terms  provided 
for  a  purchase  at  $64.00  per  share,  and  under 
all  the  circumstances  of  the  case  we  feel 
that  the  conclusion  reached  by  the  learned 
chancellor  in  the  court  below  as  to  the  $1.00 
per  share  was  fully  justified.  Certainly 
nothing  contained  in  the  present  record  would 
warrant  a  reversal  upon  this  ground.  In 
the  further  consideration  of  the  case  all 
questions  relating  to  the  $1.00  per  share 
should  be  eliminated.  As  to  this  item  the 
findings  of  the  court  below,  which  are  ap- 
proved here,  must  be  regarded  as  a  final 
determination  of  the  rights  of  the  parties  in 
this  respect. 

We  do  not  understand  that  any  question 
is  raised  as  to  the  right  of  the  appellant  to 
seek  equitable  relief  in  the  present  proceed- 
ing, and  therefore  nothing  need  be  said  as 
to  his  standing  to  maintain  the  present  bill. 
There  should  be  no  necessity  to  conduct  the 
further  [433]  proceedings  in  both  cases. 
The  same  relief  is  sought  in  each  case  and 
the  disposition  of  one  will  answer  for  both. 
This  is  intended  only  as  a  suggestion  to  avoid 
multiplicity  of  suits  and  to  simplify  the 
procedure  so  that  all  parties  can  be  heard 
at  the  same  time  and  upon  the  same  record. 
If  for  any  reason  it  be  necessary  to  amend 
the  pleadings  so  as  to  accomplish  this  result, 
such  amendment  should  be  asked  and  al- 
lowed. The  cases  should  be  consolidated  so 
that  the  evidence  can  be  offered  before  the 
same  chancellor  and  the  questions  involved 
be  determined  upon  the  same  record. 

We  have  discussed  at  length  in  the  Provi- 
dent Trust  Company  case  what  stockholders 
are  entitled  to  participate  in  a  distribution 
of  the  profits,  now  in  the  hands  of  appellees, 
and  which  accrued  to  them  by  reason  of 
their  selling  the  unissued  treasury  stock  at 
$14.00  per  share  above  its  par  value.  We 
held  in  that  case  that  the  stockholders  of 
record   at  the  time  of  selling  the   treasury 
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stcx'k  were  entitled  to  an  accounting  upon 
the  basis  of  their  respective  holdings  at  that 
date.  This  sustains  the  main  contention  of 
appellants  in  the  present  caae  and  nothing 
further  need  be  said  upon  this  question.  We 
also  agree  that  the  appellees  should  be  de- 
•'creed  to  be  trustees  of  the  profits  accruing 
to  them  by  reason  of  the  sale  of  the  "treas- 
ury stock"  in  question.  Under  all  the  facts 
disclosed  by  this  record  the  corporation  as 
a,  corporate  entity  is  not  entitled  to  these 
profits,  but  the  stockholders  of  record  at  the 
time  of  the  sale  of  the  treasury  stock,  are 
the  ones  who  have  the  right  to  participate 
in  the  distribution  of  that  fund.  No  doubt 
it  was  the  intention  of  the  pleader  to  have 
appellees  decreed  to  be  trustees  for  the 
benefit  of  the  corporation  as  represented  by 
the  stockholders  of  record  when  the  sale  was 
made,  and  if  the  prayers  be  so  understood, 
there  is  no  diflliculty  in  making  a  final  dis- 
position of  the  case.  The  prayer  for  general 
relief,  taken  in  connection  with  the  other 
prayers  of  the  bill,  is  broad  enough  to  give 
tlie  relief  sought.  The  purpose  of  institut- 
ing til  is  proceeding  [434]  was  to  compel  an 
accounting  by  the  appellees  to  the  stockhold- 
ers of  record  when  the  sale  to  Gallery  was 
made  for  their  respective  shares  of  the  profits. 

Each  stockholder  of  record  when  the  sale 
of  the  treasury  stock  was  made  is  entitled 
to  his  share  of  the  profits  in  the  hands  of 
appellees,  who  are  deemed  to  be  trustees  for 
the  benefit  of  all  stockholders  at  that  time; 
and  in  determining  the  amount  due  each 
stockholder,  the  chancellor  must  ascertain 
the  entire  amount  of  stock  issued  and  out- 
standing when  Callery  purchased  and  the 
number  of  shares  then  held  bv  each  claimant 
as  the  basis  for  computing  the  proportion 
of  the  profits  to  which  each  stockholder  is 
entitled. 

Decree  reversed,  bill  reinstated  and  record 
remitted  in  order  that  such  decree  may  be 
made  in  conformity  with  the  views  expressed 
in  this  opinion  and  in  Provident  Trust  Co. 
V.  Geyer,  248  Pa.  St.  423,  94  Atl.  77,  as  may 
be  required  when  the  facts  are  finally  ascer- 
tained. Costs  below  and  here  to  be  paid  by 
appellees. 


NOTE. 

Itiability  of  Corporate  Direetor  to  Cor- 
poration or  Stookl&older  for  Secret 
Profits* 

General  Rule. 

A  corporate  director  must  account  to  the 
corporation  or  its  stockholders  for  secret 
profits  which  he  receives  by  reason  of  his 
participation  in  the  management  of  the  cor- 
porate affairs. 
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St.  410,  76  Atl.  77,  136  Am.  St.  Rep.  896; 
Porter  v.  Healy,  244  Pa.  St.  427,  91  Atl. 
428;  Provident  Trust  Co.  v.  Geyer,  248  Pa. 
St.  423,  94  Atl.  77.     And  see  the  reported 

Viah. — See  Mclntyre  v.  Ajax  Min.  Co.  17 
Utah  213,  63  Pac.  1124. 

Vermont. — Rutland  Electric  Light  Co.  v. 
Bates,  68  Vt.  579,  35  Atl.  480,  54  Am.  St. 
Rep.  904. 

Wiscontdn. — Pittsburg  Min.  Co.  v.  Spooner, 
74  Wis.  307,  42  N.  W.  259,  17  Am.  St.  Rep. 
149;  First  Ave.  Land  Co.  v.  Hildebrand,  103 
Wis.  530,  79  N.  W.  753 ;  Spaulding  v.  North 
Milwaukee  Town  Site  Co.  106  Wis.  481,  81 
X.  W.  1064. 

In  Bent  v.  Priest,  10  Mo.  App.  643,  af- 
firmed  86  Mo.  476,  the  court,  after  referring 
to  the  fiduciary  capacity  occupied  by  a  di- 
rector, said:  "It  may,  we  think,  be  stated 
as  a  universal  application  of  this  rule  .  .  . 
that  whenever  a  director  of  a  corporation 
proposes  to  its  shareholders,  or  to  his  co- 
directors,  a  contract,  or,  acting  as  such 
director,  makes,  assents  to,  or  ratifies  a  con- 
tract for  the  corporation,  from  which  he  him- 
self is  to  derive  a  secret  profit,  that  profit 
belongs  to  the  company,  and  he  will  be  com- 
pelled, in  a  court  of  equity,  to  account  for  it 
and  to  surrender  it  up  to  tiie  company.  It 
is  not  essential  to  the  liability  of  the  director 


that  the  company  has  suffered  a  loss  from 
what  he  has  done;  it  is  sufiicient  that  he  has 
gained  a  profit  tlirough  it.  Whether  the  con- 
tract which  he  has  made,  or  in  the  making 
or  ratification  of  which  he  has  concurred, 
was  in  point  of  fact  beneficial  or  injurious 
to  the  company  is  wholly  an  immaterial  in- 
quiry. The  broad  principle  is  that  whatever 
he  acquires  by  virtue  of  his  fiduciary  rela- 
tion, except  in  open  dealings  with  the  com- 
pany, such  as  a  director  in  conunon  with 
strangers  may  sometimes  have,  belongs  not 
to  him,  but  to  the  company.  Nothing  else 
than  this  satisfies  the  demands  of  the  law." 
In  Western  States  L.  Ins.  Co.  v.  Lockwood, 
166  Cal.  185,  135  Pac.  496,  it  was  said: 
"It  is  well  settled  that  any  secret  profit 
obtained  by  the  president  or  a  director  of 
a  corporation,  by  reason  of  any  violation  or 
disregard  by  him  of  any  obligations  incident 
to  the  fiduciary  or  quasi  trust  relations  that 
he  occupies  toward  the  corporation  and  its 
stockholders,  cannot  be  retained  by  him,  but 
must  be  accounted  for  to  the  corporation. 
.  .  .  Such  an  officer,  and  especially  a  di- 
rector who  is  president  of  a  corporation,  is 
obligated,  by  reason  of  his  mere  occupancy 
of  the  office,  to  act  in  all  matters  affecting 
the  corporation  and  its  stockholders,  solely 
with  an  eye  to  their  best  interests,  unham- 
pered by  any  pecuniary  interest  of  his  own. 
'By  assuming  the  office  he  undertakes  to  give 
his  best  judgment  in  the  interests  of  the 
corporation  in  which  he  acts  for  it,  untram- 
meled  by  any  hostile  interest  in  himself  or 
others.  TTiere  is  an  inherent  obligation  on 
his  part  that  he  will  in  no  manner  use  his 
position  to  advance  his  own  interests  as  an 
individual,  as  distinguished  from  that  of  the 
corporation.*  (Bird  Coal,  etc.  Co.  v.  Humes, 
157  Pa.  St.  278,  37  Am.  St.  Rep.  727,  27 
Atl.  750.)  Tlie  law  in  this  regard  is  so 
strict  that  he  is  not  allowed  to  assume  a 
position,  to  use  the  language  of  the  New 
York  court  of  appeals  in  Seymour  v.  Spring 
Forest  Cemetery  Assoc.  144  N.  Y.  333,  26 
L.R.A.  859,  39  N.  E.  365,  that  is  'possibly 
adverse  to*  his  'fiduciary  duty.*  It  is  uni- 
versally held  as  a  consequence  of  this 
doctrine  that  he  may  not  on  behalf  of  the  cor- 
poration  contract  with  himself  as  an  indi- 
vidual, which  of  course  includes  contracting 
with  others  with  w^hom  he  has  an  interest, 
without  the  full  knowledge  and  approval  of 
the  corporation." 

Application  of  Rule, 

It  has  been  held  that  directors  are  liable 
to  stockholders  for  a  secret  commission 
which  they  receive  for  transferring  the  busi- 
ness of  the  corporation  to  another  company. 
Gaskell  v.  Chambers,  26  Beav.  360,  5  JuV. 
N.   S.  52,  28  L.  J.  Ch.   385.     And  where   a 
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director  secretly  receives  a  profit  through  his 
eflforts  in  inducing  the  corporation  to  buy 
certain  land,  he  is  liable  to  the  corporation 
therefor.  First  Ave.  Land  Co.  v.  Hildebrand, 
103  Wis.  530,  79  N.  W.  753.  Similarly, 
where  a  director  of  a  corporation  purchases 
a  ship,  and  then  sells  it  to  the  corporation, 
as  from  a  stranger,  he  is  liable  to  the  cor- 
poration for  the  profit  realized  through  the 
transaction.  Benson  v.  Heathorn,  1  Y.  &  C. 
Ch.  (Eng.)  326.  Likewise,  where  the  direc- 
tors of  a  corporation  by  reason  of  their  offi- 
cial positions,  secretly  obtain  a  larger 
amount  for  their  own  shares  of  stock  than 
other  stockholders  obtain  for  theirs,  they 
must  account  to  the  defrauded  stockholders. 
Porter  v.  Healy,  244  Pa.  St.  427,  91  Atl.  428. 

The  fact  that  the  transaction  through 
which  a  director  receives  a  secret  profit  is 
advantageous  to  the  corporation  does  not 
change  the  rule  that  the  director  must  ac- 
count to  the  corporation  or  its  stockholders 
for  those  profits.  Bird  Coal,  etc.  Co.  v. 
Humes,  157  Pa.  St.  278,  27  Atl.  760,  37  Am. 
St.  Rep.  727,  33  W.  N.  C.  173:  See  also 
Bent  V.  Priest,  10  Mo.  App.  543,  affirmed 
86  Mo.  475.  And  the  fact  that  the  agree- 
ment whereby  a  person  is  to  receive  a  secret 
profit  is  made  prior  to  the  time  when  he 
becomes  a  director  has  been  held  not  to 
change  the  rule.  Koster  v.  Pain,  41  App. 
Div.  443,  29  Civ.  Pro.  361,  58  N.  Y.  S.  865; 
Goldshear  v.  Barron,  42  Misc.  198,  85  N.  Y. 
S.  395. 

It  has  been  held  that  corporation  direc* 
tors  hold  secret  profits  as  trustees  for  the 
benefit  of  the  corporation  and  its  stockhold- 
ers. Gaskell  v.  Chambers,  26  Beav,  (Eng.) 
360,  5  Jur.  N.  S.  52,  28  L.  J.  Ch.  385.  See 
also  Parker  v.  McKenna,  L.  R.  10  Ch.  (Eng.) 
96,  44  L.  J.  Ch.  425,  31  L.  T.  N.  S.  739,  23 
W.  R,  271;  Coombs  v.  Barker,  31  Mont.  526, 
79  Pac.  1 ;  Billings  v.  Shaw,  209  N.  Y.  265, 
103  N.  E.  142,  affirming  judgment  151  App. 
Div.  888,  135  N.  Y.  S.  1100;  Asphalt  Constr. 
Co.  V.  Bouker,  150  App.  Div.  691,  135  N.  Y. 
S.  714;  Provident  Trust  Co.  v.  Geyer,  248 
Pa.  St.  423,  94  Atl.  77.  And  see  the  reported 
case. 

In  Commercial  Nat.  Bank  v.  Syracuse 
Rapid  Transit  R.  Co.  25  Misc.  36,  54  N.  Y.  S. 
429,  it  was  held  that  the  directors  of  a  cor- 
poration could  be  enjoined  from  making  a 
disbursement  of  the  corporation  funds,  when 
that  disbursement  would  result  in  secret 
profits  to  some  of  the  directors. 

However,  in  Jasper  v.  Appalachian  Gas 
Co.  152  Ky.  68,  Ann.  Cas.  1935B  192,  153 
S.  W.  60,  while  the  court  recognized  the  gen- 
eral rule  that  directors  of  a  corporation  will 
not  be  allowed  to  make  secret  profits  through 
their  management  of  the  corporate  affairs, 
it  held  that  where  a  corporation  had  become 
insolvent  and  to  all  purposes  dead  and  inca- 


pable of  exercising  the  functions  or  carrying 
out  the  purposes  for  which  it  was  organized, 
its  directors  did  not  owe  it  the  duty  of  turn- 
ing over  to  it  the  profits  realised  by  the 
exercise  of  their  skill  and  judgment  unless 
at  the  time  of  the  transaction  out  of  which 
the  profit  arose  they  were  acting  for  the 
corporate  interest  and  not  in  their  own  indi- 
vidual capacity. 

It  has  also  been  held  that  where  a  direct* ir 
of  a  corporation  was  the  secret  owner  of 
property  which  he  purchased  for  the  corpora- 
tion, the  corporation  could  not  require  the 
director  to  account  for  the  purchase  money 
without  returning  to  him  the  property,  and 
hence  where  the  corporation  had  disabled  it- 
self from  returning  the  property  by  trans- 
ferring it  to  a  third  person,  there  could  he 
no  relief  to  the  corporation.  Great  Luxem- 
bourg R.  Co.  V.  Magnay,  25  Beav.  (Enj::.) 
586,  4  Jur.  N.  S.  839,  6  W.  R.  711.  .  And  see 
Burland  v.  Earle  [1902]  A.  C.  (Eng.)  83, 
wherein  it  was  held  that  where  a  corpora- 
tion affirms  a  contract  from  which  a  director 
has  derived  a  secret  profit,  it  will  not  be 
allowed  to  treat  the  director  as  a  trustee 
for  the  secret  profit. 


BENNETT 


V. 


LAWS  ET  AL. 


Colorado  Supreme  Court — April  6,  1915. 


69  Colo.  290;  149  Pac.  439. 


Powers  —  Execution  —  Keeessity  that 
lAstrumeAt  Refer  to  Power. 

Where  sons  gave  their  father  a  power  of 
attorney  authorizing  him  for  his  own  sole 
use  and  benefit,  to  sell,  transfer,  etc.,  or  dis- 
pose of  certain  realty,  and  acknowledge  or 
make  any  deeds,  etc.,  to  effectuate  sueli  pur- 
poses, authorizing  him  to  collect  the  price  anj 
to  appropriate  the  same  to  his  own  use,  etc., 
and  the  father  thereafter  in  conveying  the 
land  executed  a  deed,  not  as  attorney  for 
the  sons,  but  in  his  own  name,  such  deed 
passed  title,  since  the  father  had  no  inter  > 
est  in  the  land  except  that  given  him  under 
the  power,  since  when  an  instrument  execut- 
ed under  power  does  not  mention  it,  but  can 
have  no  operation  except  as  an  execution  of 
it,  it  is  treated  as  intended  to  have  that 
effect. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Mesa  county: 
Shagkijcford,  Judge. 


BENNETT  v.  LAWS. 

o9  Colo,  290. 
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Action  for  partition.  John  M.  Bennett, 
plaiDtifT,  and  John  A.  Laws  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
brings  error.  The  facts  are  stated  in  the 
opinion.     Affib^ied. 

George   Bullock   and   Logan  d    Miller   for 
plaintiff  in  error. 
Wheeler  d  Weiser  for  defendants  in  error. 

[290]    Hill,  J. — This   controversy  is  over 
the  title  to  an  undivided  one-fourth  interest 
in  four  lots  in  Grand  Junction.     The  facts 
admitted  by  the  pleadings  are,  that  on  De- 
cember 17th,  1903,  Jarvis  L.  Bennett,  being 
the  owner  of  these  lots,  conveyed  them  to  his 
four  sons,   one  of  whom  is  the  plaintiff  in 
error,  each  receiving  an  undivided  one-fourth 
interest;   that  on  April  7th,  1907,  the  four 
sons  executed  and  delivered  to  the  father  a 
power  of  attorney  in  the  usual  form,  which, 
omitting  the  formal  parts,  states,  that   re- 
posing special   trust   and   confidence   in   our 
father,  etc.,  we  have  made,  etc.,  and  do  make, 
constitute  and  appoint  him  our  true  and  law- 
ful attorney  for  ub  in  our  name,  place  and 
stead,  for  hia  sole  use  and  benefit,  to  sell, 
transfer,    assign,    lease    mortgage   or    other- 
wise [291]  encumber  or  dispose  of  these  lots, 
etc.,   and   acknowledge    or    make    any   deeds, 
mortgages,   leases    or    other   w^ritten    instru- 
ments to  effectuate  said  purposes  or  any  of 
them,  to  collect  the  purchase  price  for  the 
9a\e  thereof,  and  to  appropriate  and  retain 
the  same,  or  any  part  thereof,  to  his  own  use, 
hereby  in  consideration,  the  receipt  of  which 
is  hereby  acknowledged,  make  this  power  of 
attorney  irrevocable   during  the  lifetime   of 
the  said  Jarvis  L.   Bennett,   "hereby   giving 
and    granting   unto   our    said    attorney    full 
power  and  authority  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  requisite 
and  necessary  to  be  done,  in  and  about  the 
premises,  as  fully  to  all  intents  and  purposes 
as  we  might  or  could  do  if  personally  pres- 
ent,   with    full    power    of    substitution    and 
revocation,   hereby  ratifying   and  confirming 
all  that  our  said  attorney  or  his  substitute 
pliall    lawfully   do   or    cause   to   be   done   by 
virtue  hereof,"  etc.;  that  on  July  9th,  1907, 
the  father,  Jarvis  L.  Bennett,  sold  and  con- 
veyed the  lots  in  question  to  J.  C.  Jones  by 
warranty   deed,   executed   in   his   own   name, 
the  consideration  being  $5,800.00,  there  was 
no  reference   in   this   deed   to  the   power   of 
attorney;  that  on  November  the  24th,  1908, 
the  plaintiff  in  error,  John  M.  Bennett,  exe- 
cuted  a  purported  revocation  of  this  power 
of  attorney  theretofore  executed  by  him ;  that 
on  June  Ist,  1909,  the  father,  Jarvis  L.  Ben- 
nett as  the  purported  attorney  in  fact  for  his 
four   sons,   executed   and   delivered   to  J.   C. 
•Jones   a  warranty  deed  to  correct  the  deed 
Ann.  Cas.  1917 A. — 16. 


formerly  executed  and  delivered  to  Jones  on 
July  9th,  1907;  that  upon  the  same  date  the 
other  three  sons  conveyed  to  Jones  any  in- 
terest they  might  have  therein;  that  on  De- 
cember the  12th,  1910,  J.  C.  Jones,  for  a 
valuable  consideration,  executed  and  deliv- 
ered to  John  A.  Laws,  one  of  the  defendants 
in  error,  a  warranty  deed  to  the  premises  in 
controversy.  These  instruments  were  all 
recorded  in  the  order  and  at  about  the  dates 
of  their  execution.  This  action  was  brought 
by  the  plaintiff  in  error,  alleging  his  one- 
fourth  ownership  in  the  lots,  and  asking  for 
their  partition,  etc.  By  cross  complaint, 
[292]  the  defendant.  Laws,  alleged  ownership 
and  sought  to  have  his  title  quieted  as 
against  the  plaintiff.  Judgment  was  in  his 
favor.  The  plaintiff  brings  the  case  here  for 
review. 

If  the  deed  from  Jarvis  L.  Bennett  to  J. 
C.  Jones,  bearing  date  July  7th,  1907,  trans- 
ferred title,  it  is  imnecessary  to  consider  the 
effect  of  the  instruments  following  other  than 
the  deed  from  Jones  to  Laws,  the  regularity 
of  which  is  not  controverted.  It  stands  ad- 
mitted that  this  first  deed  from  Bennett  to 
Jones  was  for  value,  to  an  innocent  purchaser 
in  good  faith,  with  notice,  of  course,  of  the 
contents  of  the  power  of  attorney,  but  it  is 
earnestly  urged  as  the  deed  does  not  purport 
to  be  executed  by  the  father  as  the  attorney 
in  fact  for  the  sons,  or  in  their  names  for 
them,  but  simply  in  his  own  name,  that  it 
did  not  pass  any  title.  We  cannot  agree  with 
this  contention.  The  power  of  attorney  is 
sweeping.  It  was  for  the  use  and  benefit  of 
the  father,  and  was  practically  unlimited  in 
its  scope.  He  had  no  title  or  interest  in 
the  lots  except  that  given  him  under  this 
power  of  attorney,  and  that  it  was  this  title 
which  he  was  thereby  authorized  to  convey, 
and  none  other,  that  it  was  intended  to  be 
passed  to  Jones,  is  clearly  evidenced  by  all  of 
these  instruments  when  considered  together. 
In  commenting  on  this  line  of  cases.  Reeves 
on  Real  Property,  Vol.  2,  p.  1237,  says: 

"It  is  tlioroughly  settled  everywhere  that, 
when  the  instrument  does  not  mention  the 
power  but  could  have  no  material  operation 
except  as  executing  it,  it  shall  be  treated  as 
intended -to  have  that  effect.  Hence  the  rule 
that  a  transfer  of  land,  by  one  who  owns  no 
estate  in  it  and  only  a  power  over  it,  is  to  be 
deemed  an  execution  of  the  power  unless  a 
contrary  intention  clearly  appears." 

In  Hill  V.  Conrad  (Tex.)  41  S.  VV.  541. 
this  question  was  under  consideration.  In 
commenting  upon  it,  after  referring  to  cer- 
tain cases,  the  court  says: 

"The  rule  recognized  in  these  decisions  is 
that  if  the  grantor  has  no  estate  in  the  land 
which  can  pass  by  the  deed,  but  has  a  power 
to  convey  the  title  of  another,  his  act  will 
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[293]  be  referred  to  his  power,  because  the 
purchaser  will  be  supposed  to  have  bought 
in  reliance  on  it." 

This  case  was  overruled  by  the  Supreme 
Court  of  Texas,  Hill  v.  Conrad,  91  Tex.  341, 
43  S.  W.  789,  not  upon  account  of  this  dec- 
laration which,  as  the  Texas  Court  of  Ap- 
peals indicates,  had  been  recognized  in  earlier 
decisions  of  their  Supreme  Court,  but  for 
the  reason  that  the  facts  of  that  case  did 
not  bring  it  within  the  rule.  Tlie  deed  there 
under  consideration  contained  the  extraor- 
dinary recital  "being  the  same  property  I 
bought  from  Mosely  Baker  as  per  his  deed  to 
me  on  record,  and  by  virtue  of  wliich  pur- 
chase I  declare  myself  to  be  the  legal  owner 
of  the  same."  By  this  language  the  court 
held  that  the  grantor  repudiated  the  power 
of  attorney  by  which  he  was  authorized  to 
convey,  and  declared  that  he  had  acquired 
it  by  purchase  under  a  certain  deed  thus 
referred  to  in  his  conveyance,  and  by  virtue 
of  which  he  then  and  there  declared  himself 
to  be  the  legal  owner.  We  have  no  criticism 
to  this  holding,  but  it  is  not  applicable  to 
the  facts  here,  which  disclose  that  the  only 
claim  of  title  or  right  to  convey  which  the 
grantor  had,  was  by  virtue  of  this  power  of 
attorney  and  none  other.  This  brings  it 
clearly  within  the  rule. 

The  principles  upon  which  the  validity  of 
this  deed  should  be  sustained  have,  in  part  at 
least,  been  heretofore  applied  by  this  court. 
Mulford  V.  Rowland,  45  Colo.  172,  100  Pac. 
603.  They  are  also  supported  by  the  great 
weight  of  authority  in  the  United  States. 
31  Cyc.  1122;  Tiflfany  on  Real  Property,  Vol. 
1,  §  283;  Blagge  v.  Miles,  1  Story  426,  4 
Law  Rep.  256,  3  Fed.  Cas.  No.  1,479;  Hunt 
v.  Rousmanier,  8  Wheat.  174,  5  U.  S.  (L.  ed.) 
589 ;  White  v.  Hicks,  33  X.  Y.  383 ;  Reilly  v. 
Chouquette,  18  Mo.  220;  Ridgely  v.  Cross,  83 
.Md,  161,  34  Atl.  469;  Johnson  v.  Cushing, 
15  X.  H.  298,  41  Am.  Dec.  694;  Funk  v. 
Eggleston,  92  111.  515,  34  Am.  Rep.  136; 
South  v.  South,  91  Ind.  221,  46  Am.  Rep. 
591;  Taylor  v.  Eatman,  92  X.  C.  601;  Gulf 
Red  Cedar  Lumber  Co.  v.  O'Neal,  131  Ala. 
117,  [294]  30  So.  466,  90  Am.  St.  Rep.  22; 
Terry  v.  Rodahan,  79  Ga.  278,  6  S.  E.  38, 
11  Am.  St.  Rep.  420. 

The  judgment  is  affirmed. 

Affirmed. 

Gabbert,  C.  J.,  and  Teller,  J.,  concur. 

Rehearing  denied  June  7,  1915. 

KOTE. 

The  reported  case  holds  that  a  deed  by  a 
person  who  has  no  interest  in  the  premises 
therein  described  except  that  given  by  an 
unlimited  power  of  attorney  to  convey  is 
valid  and  effective,  though  it  is  made  by  the 


grantor  in  his  own  name  and  makes  no  ref- 
erence to  the  power.  The  cases  discussing  the 
necessity  that  an  instrument  given  in  exe- 
cution of  a  power  should  contain  a  reference 
to  the  power  are  collated  in  the  note  to 
Willier  v.  Cummings,  Ann.  Cas.  1913D  287. 
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Tajtation  —  Notioe  to  Redeem  —  State- 
ment of  Time  of  Expiration. 

A  tax  deed  to  land  is  void,  if  issued  by  the 
county  treasurer  under  a  sale  made  by  him 
November  7,  1904,  where  the  purchaser  in 
his  notice  to  redeem  stated  that  the  time  for 
redemption  would  expire  November  8,  1906, 
the  statutory  period  in  fact  expiring  No- 
vember 7,  1906.  Comp.  St.  1903,  c.  77,  art. 
1,  §  214. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Lincoln 
county:     Grimes,  Judge. 

Action  to  cancel  tax  deed.  George  J.  Stew- 
art, plaintiff,  and  Oliver  A.  Ridenour,  de- 
fendant. Judgment  for  defendant.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Revebsed. 

Wilcox  d  Ualligan  for  appellant. 
William  E,  Hhuman  for  appellee. 

[452]  Rose,  J. — This  is  a  suit  to  cancel  a 
treasurer's  deed  to  a  tract  of  land  in  Lincoln 
county  and  to  permit  plaintiff  as  owner  to 
redeem  the  land  from  the  tax  lien.  Novem- 
ber 7,  1904,  was  the  date  of  the  sale,  and  the 
treasurer's  deed  was  dated  November  8,  1900. 
The  notice  to  redeem  stated:  The  time  for 
redemption  will  expire  November  8,  1906, 
and  if  the  premises  are  not  redeemed  from 
the  tax  sale  on  that  day  the  purchaser  will 
apply  to  the  county  treasurer  for  a  tax  deed. 
Plaintiff  pleads,  among  other  grounds  for  re- 
lief, that  the  tax  deed  is  void  for  failure 
of  the  purchaser  to  comply  with  the  statute 
in  giving  notice  to  redeem.  The  suit  was 
dismissed,  and  plaintiff  has  appealed. 

Was  the  notice  fatally  defective?  The  pur- 
chaser was  bound  by  a  statute  requiring  him, 
as  a  condition  of  being  entitled  to  a  tax  deed. 
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to  give  notice  "when  the  time  of  redemption 
will  expire/'     Comp.  8t.  1903,  ch.  77,  art.  I, 
see.  214.      Under    the   constitution    and    the 
revenue  law,  that  date  was  November  7,  1906. 
The  (late  given  in  the  purchaser's  notice  was 
November  8,  1906.     Had  the  tax  debtor,  as 
directed  by  the  notice,  appeared  on  the  latter 
date  to  redeem  his  land  from  the  tax  sale, 
he  would  have  been  one  day  too  late,  accord- 
ing to  the  limitation  fixed  by  statute.     The 
arbitrary  terms  of  a  revenue  law,  which  pre- 
scribes  in    definite   language   the   conditions 
under  which  a  landowner  may  be  divested  of 
title,  cannot  be  changed  by  construction  to 
meet  varying  conditions  or  to  conform  to  the 
promptings  of  equity.     If  a  purchaser  may 
extend  for  a  day  the  period  of  redemption, 
why  not  for  a  year?     A  notice  to  redeem 
"must    contain    the    precise    information    re- 
quired [463]  by  statute.*'     Thomsen  v.  Dick- 
ev,  42  Neb.  314,  60  N.  W.  558.    Referring  to 
the  legislation   under  consideration,   it   was 
said  in   State  v.   Gayhart,  34   Neb.    192,   51 
X.  W.  746:     "The  provisions  of  section  123 
uf  the  revenue  law  relating  to  the  time  and 
manner  of  giving  notice  are  mandatory,  and 
must  be  substantially  complied  with,  or  the 
holder  of  the  tax  certificate  will  not  be  enti- 
tled to  a  treasurer's  deed."     In  considering 
the  same  section,  the  following  language  was 
uj»ed  in  another  case:     "To  entitle  a  party  to 
a  tax  deed,  all  the  essential  requirements  of 
the  statute   must  be  complied   with,  and   if 
any  are  omitted  the  title  wdll  fail.    1  Cooley, 
Taxation   (3d  ed.)   323,  324.     As  the  statute 
requires  the  notice  to  be  given  at  least  three 
months  before  the  time   for  redemption  ex- 
pires to  entitle  the  purchaser  to  a  deed,  there 
was  no   authority   to   give   such   notice   and 
obtain    a   deed    after   the   expiration    of   the 
time  fixed  by  law  to  redeem."     Zahradnicek 
v.  Selby,  15  Xeb.  579,  19  N.  W.  045. 

Courts  in  other  jurisdictions  hold  that  the 
purchaser  at  a  tax  sale,  in  giving  the  land- 
owner notice  to  redeem,  must  comply  liter- 
ally with  the  statutory  requirement  to  state 
"when  the  time  of  redemption  will  expire." 
In  this  respect  the  statutes  of  Nebraska  and 
Illinois  were  the  same.  In  both  states  the 
period  of  redemption  expires  in  two  years. 
In  declaring  a  tax  deed  void  under  a  sale 
June  1,  1885,  because  expiration  of  the  period 
for  redemption,  as  stated  in  the  notice,  was 
June  2,  1887,  the  supreme  court  of  Illinois 
said:  "The  notice  therefore  did  not  correct- 
ly state  the  time  of  redemption,  and  hence 
was  no  compliance  with  the  statute.  Tliis 
court  has  held  in  several  cawos  that  a  mis- 
statement in  the  notice  of  the  expiration  of 
the  time  of  redemption  will  render  invalid 
the  tax  deed."  Befiefield  v.  Albert,  132  111. 
6G5.  On  this  question  the  courts  "renerally 
ar©    in   harmony.     Archer   v.    N.    S.    Tubbs 
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Sheep  Co.  25  S.  D.  399,  126  N.  W.  577; 
Flickinger  v.  Cornwell,  22  S.  D.  382,  117  N. 
VV.  1039;  State  Finance  Co.  v.  Beck,  15  N. 
D.  374,  109  N.  \V.  357;  Clary  v.  O'Shea,  72 
Minn.  105,  75  N.  W.  115,  71  Am.  St.  Rep. 
465;  State  v.  Nord,  73  Minn.  1,  75  N.  W. 
760,  72  Am.  St.  Rep.  694;  Kipp  v.  Johnson, 
73  Minn.  34,  75  N.  VV.  736;  Kipp  v.  Robin- 
son, 75  Minn.  1,  77  N.  W.  414. 

The  tax  deed  on  which  defendant  relies 
being  void,  plaintiff  should  have  been  allowed 
to  redeem.  The  judgment  [454]  of  the  dis- 
trict court  is  therefore  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

Reese,  C.  J.,  Sedgwick  and  Hamer,  JJ.,  not 
sitting. 


NOTE. 

Sufficiency  of  Kotioe  to  Redeem  f^om 
Tax  Sale  witH  Respect  to  Statement 
as  to  Expiration  of  Time  to  Redeeni. 

General  Rule, 

A  notice  to  redeem  from  a  tax  sale  is  in- 
sufiicient  unless  the  date  of  the  expiration 
of  the  period  of  redemption  is  stated  therein 
correctly  or  can  be  determined  from  the  state- 
ments of  the  notice  with  definiteness  and  pre- 
cision. 

California. — Landregan  v.  Peppin,  86  Cal. 
122,  24  Pac.  859;  California,  etc.  R.  Co.  v. 
Mecartney,  104  Cal.  616,  38  Pac.  448. 

lUinois. — Wilson  v.  McKenna,  52  111.  43; 
Barnard  v.  Hoyt,  63  111.  341;  Gage  v.  Bailey, 
100  111.  530:  VVisner  v.  Chamberlin,  117  111. 
568,  7  N.  E.  68;  Benefield  v.  Albert,  132  111. 
665,  24  N.  E.  634;  Brophy  v.  Harding,  137 
111.  621,  27  N.  E.  523,  34  N.  E.  253 ;  Gage  v. 
Davis,  14  N.  E.  36.  See  also  Gage  v.  Stewart, 
127  111.  207,  19  N.  K  702,  11  Am,  St.  Rep. 
116. 

Kansas. — Hollenback  v.  Ess,  31  Kan.  87,  1 
Pac.  275;  Torrington  v.  Rickershauser,  41 
Kan.  486,  21  Pac.  648;  Ireland  v.  George, 
41  Kan.  751,  21  Pac.  776;  Michner  v.  Ford, 
78  Kan.  837,  98  Pac.  273.  Compare  Hicks 
V.  Nelson,  45  Kan.  47,  25  Pac.  218,  23  Am. 
St.  Rep.  709. 

Minnesota. — Parker  v.  Branch,  42  Minn. 
155,  43  N.  W.  907 ;  Kenaston  v.  Great  Norths 
em  R.  Co.  59  Minn.  35,  60  N.  W.  813;  Peter- 
son v.  Mast,  61  Minn.  118,  63  N.  W.  168: 
State  V.  Halden,  62  Minn.  246,  64  N.  W.  568; 
Clary  v.  O'Shea,  72  Minn.  105,  75  N.  \V.  115, 
71  Am.  St.  Rep.  465;  State  v.  Nord,  73  Minn. 
1,  75  N.  W.  760,  72  Am.  St.  Rep.  594;  Kipp 
v.  Johnson,  73  Minn.  34,  75  N.  W.  736; 
Kipp  v.  Robinson,  75  Minn.  1,  77  N.  W.  414; 
Mather  v.  Curley,  75  Minn.  248,  77  N.  W. 
957,  74  Am.  St.  Rep.  462;  Knight  v.  Knob- 


244 


CITE  THIS  VOL.  ANN,  CAS.  1917A. 


lauch,  77  Minn.  8,  79  N.  W.  682;  Gahre  v. 
Berry,  82  Minn.  200,  84  N.  W.  733;  Patter- 
son V.  Grettum,  83  Minn.  69,  86  X.  W.  907. 
See  also  Kipp  v.  Fitch,  73  Minn.  66,  75  N. 
\V.  752;  Sterling  v.  Urquhart,  88  Minn.  495, 
93  N.  W.  898. 

Nebraska. — See  the  reported  case. 

Neu>  York. — ^Donahue  v.  O'Conor,  45  Super. 
Ct.  278;  Simonton  v.  Hays,  32  Hun  286; 
Hennessey  v.  Volkening,  30  Abb.  N.  Cas.  100, 
22  X.  Y.  S.  628.  See  also.Clason  v.  Baldwin, 
152  X.  Y.  204,  46  X.  E.  322. 

North  DaJcota. — ^itate  Finance  Co.  v.  Beck, 
15  X.  D.  374,  109  X.  W.  367.  Compare  Mun- 
roe  V.  Donovan,  31  X.  D.  228,  163  X.  W.  461. 

South  Dakota.— Archer  v.  X.  S.  Tubbs 
Sheep  Co.  25  S.  D.  399,  126  X.  W.  577. 

Application  of  Rule. 

A  notice  fixing  the  expiration  of  the  time 
for  redemption  as  of  a  date  earlier  than  that 
required  by  statute  is  insulBcient.  Thus  in 
Gage  V.  Bailey,  100  111.  530,  wherein  it  ap- 
peared that  the  notice  stated  that  the  time 
for  redemption  would  expire  on  the  26th  of 
a  month  instead  of  the  6th  of  the  succeeding 
month  the  defect  was  held  to  be  fatal.  So  in 
Hollenback  v.  Ess,  31  Kan.  87,  1  Pac.  275, 
the  court  said:  ''As  to  the  defendants'  tax 
deed,  one  defect  alone  may  be  mentioned,  for 
that  is  fatal.  The  sale  was  made  on  Septem- 
ber 11,  1876;  the  notice  of  redemption  stated 
that  on  and  after  September  9,  1878,  a  deed 
would  be  issued  to  the  purchaser.  In  other 
words,  by  the  redemption  notice,  a  deed  was 
to  issue  within  less  than  three  years  from 
the  day  of  sale.  This  is  insufficient,  and  a 
deed  based  upon  such  notice  must  fail."  In 
Clason  V.  Baltimore,  152  X.  Y.  204,  46  X.  E. 
322,  it  was  said:  'The  notice  of  redemption 
was  so  indefinite  that  it  was  impossible  to 
tell  when  the  time  to  redeem  expired.  The 
notice  was  evidently  framed  with  reference 
to  various  sales  made  of  various  lots  on  four 
different  davs  in  March,  and  it  indicated  four 
different  dates  on  which  redemption  might 
be  made,  but  did  not  indicate  the  last  day 
for  the  redemption  of  tlie  parcel  in  question." 

A  notice  incorrectly  stating  the  time  when 
the  right  of  redemption  will  expire  is  none 
the  less  invalid  because  it  allows  more  than 
the  statutory  time.  Bencfield  v.  Albert,  132 
HI.  665,  24  X.  E.  634 ;  Kipp  v.  Robinson,  76 
Minn.  1,  77  X.  W.  414;  Archer  v.  X.  S.  Tubbs 
Sheep  Co.  25  S.  D.  399,  126  X.  W.  577.  See 
also  Mather  v.  Cnrley,  75  Minn.  248,  77  X, 
W.  957,  74  Am.  St.  Rep.  462.  And  see  the 
reported  case.  In  Wisner  v.  Chamber!  in,  117 
111.  568,  7  X.  E.  68,  wherein  it  appeared  that 
the  date  named  as  the  expiration  of  the  time 
of  redemption  was  later  than  that  fixed  by 
the  statute,  thus  giving  the  owner  more 
than  the  full  statutory-  time  for  redemption, 
it  was  held  that  the  mistake  Was  fatal  to 


the  validity  of  the  deed.  The  court  said: 
**\Ve  do  not  regard  it  as  matter  for  inquiry 
whether  or  not  there  has  been  the  misleading 
or  injury  of  any  one  from  wrongly  stating 
in  the  notice  when  the  time  of  redemption 
will  expire.  The  title  to  be  made  under  a 
tax  deed  is  one  stricti  juris,  and  .we  need 
look  no  further,  where  there  has  been  non- 
compliance with  what  the  law  makes  a  condi- 
tion precedent  to  the  right  to  have  a  tax 
deed.  We  find  there  was  such  a  noncompli- 
ance here,  in  not  stating  in  the  notice  the 
right  time  of  the  expiration  of  the  right  of 
redemption,  and  that  that  of  itself  avoids  the 
tax  deed.  We  attach  no  importance  to  the 
distinction  in  the  wrong  date  of  the  expira- 
tion of  the  time  of  redemption,  as  being 
earlier  or  later  than  tliat  allowed  by  the  stat- 
ute." In  State  v.  Xord,  73  Minn.  1,  76  X.  W. 
760,  72  Am.  St.  Rep.  594,  it  appeared  that 
the  notice  stated  that  the  time  for  redemp- 
tion would  expire  in  ninety  instead  of  sixty 
days  after  service  of  the  notice  and  proof  of 
service  had  been  filed.  The  court  said:  ''The 
statute  providing  for  this  notice  is  manda- 
tory, and  the  time  when  the  right  to  redeem 
expires  must  be  stated  clearly  and  correctly 
in  the  notice.  There  must  be  strict  compli- 
ance, and  the  auditor  cannot  depart  from  the 
statutory  requirements.  He  cannot  substi- 
tute provisions  of  his  own  for  those  specified 
in  the  law  under  which  he  prepares  the  no- 
tice, and  it  is  the  law  which  determines  the 
time  or  period  of  redemption  to  be  inserted 
in  the  notice,  not  the  county  auditor.  The 
courts  cannot  condone  a  material  departure 
from  a  statute  of  this  importance,  or  over- 
look an  irregularity  so  great  in  proceedings 
which  may  end  in  the  divestiture  of  prop- 
erty. The  time  fixed  in  the  notice  was  ninety 
days  when  the  statute  prescribed  sixty.  The 
period  within  which  to  redeem  was  enlarged, 
to  be  sure,  but  in  principle  this  can  make  no 
difference.  Xo  distinction  can  be  made  be- 
tween a  notice  which  extends  the  time  an*l 
one  in  which  the  time  is  reduced."  On  tlie 
other  hand  in  Munroe  v.  Donovan,  31  X.  D. 
228,  153  X.  W.  461,  wherein  it  appeared  that 
the  time  stated  in  a  notice  to  redeem  was 
more  than  the  legal  period  the  court  said 
that  the  defect  favored  the  redemptioner  and 
did  not  go  to  the  extent  of  entirely  vitiating 
the  notice. 

In  Kipp  V.  Johnson,  73  Minn.  34,  75  X.  W. 
736,  it  appeared  that  the  notice  stated  that 
the  time  for  redemption  from  the  tax  sale 
would  e.xpire  "sixty  days  after  the  service  of 
this  notice  and  proof  thereof  has  been  filed," 
following  in  that  respect  a  late  statute,  in- 
stead of  "sixty  davs  after  the  service  of  this 
notice,**  as  required  by  the  statute  in  force 
when  the  tax  sale  was  made  and  the  certifi- 
cate issued.  The  court  held  that  the  notice 
was  void. 
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In  Mather  t.  Curley,  75  Minn.  248,  77  N. 
W.  957,  74  Am.  St.  Rep.  462,  the  court  said: 
"Respondent  contends  that  this  notice  is  void 
because  it  does  not  state  when  the  time  to 
redeem  will  expire,  and,  in  our  opinion,  the 
point   is   well   taken.     The   notice   does   not 
Ktate  that  the  time  to  redeem  will  expire  at 
liie  end  of  the  sixty  days,  but  that  it  will  have 
t'N.pired  after  the  sixty  days;  that  is,  it  will 
have  expired  sometime  after  the  end  of  the 
sixty  days,  but  whether  it  is  one  day  or  one 
month    or    one    year    after    is    not    stated. 
...    It  amounts  to  a  statement  that  the 
time  to  redeem  will  not  expire  for  at  least 
sixty  days."    See  to  the  same  effect  Gahre  v. 
Berry,  82  Minn.  200,  84  K.  W.  733.     So  in 
Peterson  v.   Mast,   61   Minn.   118,  63  N.   W. 
IGS,  it  was  held  that  a  notice  stating  that 
the   time    for   redemption    would    expire    on 
September  9,  or  within  sixty  days  after  service 
oi  the  notice,  was  clearly  insufficient  in  that 
it  fixed  no  definite  time  when  the  redemption 
would  expire.     In  Clary  v.  0*Shea,  72  Minn. 
105,  75  N.  VV.  115,  71  Am.  St.  Rep.  405,  it 
appeared  that  a  notice  to  redeem,  served  on 
Januory  3,  1891,  stated  that  the  time  of  re- 
demption from  the  sale  would  expire  on  the 
7th  day  of  May,  1891,  or  sixty  days  after  the 
sei-vice  thereof.     It  was  held  that  inasmuch 
as  the  notice  stated  two  dates  on  which  the 
time  to  redeem  would  expire  it   was  uncer- 
tain and  ambiguous  and  therefore  void. 

A  notice  which  states  that  the  time  for 
redemption  expires  on  a  Sunday  is  invalid. 
Sec  to  the  same  effect  Gage  v.  Davis,  129  111. 
236.  21  N.  E.  788,  10  Am.  St.  Rep.  200;  Gage 
V.  Diivis  (111.)  14  N.  E.  36.  See  also  Hill  v. 
Timmermeyer,  36  Kan.  252,  13  Pac.  211; 
Uicka  V.  Nelson,  45  Kan.  47,  25  Pac.  218,  23 
Am.  St.  Rep.  709.  In  Brophy  v.  Harding, 
137  III.  621,  27  N.  E.  523,  34  N.  E.  253,  it 
appeared  tliat  a  notice  of  the  time  of  redemp- 
tion was  as  follows;  "And  the  time  of  re- 
demption thereof  from  said  sale  will  expire 
on  the  2d  day  of  September,  A.  D,  1888,  and 
said  last  named  date  being  Sunday,  redemp- 
tion can  be  made  on  or  before  Monday,  the 
3d  day  of  September,  A.  D.  1888."  It  was 
held  to  be  insufficient  to  support  a  tax  title, 
the  court  saying:  "It  is  said,  however,  that 
the  notice  in  this  case  did  inform  parties 
interested  that  redemption  could  be  made  on 
or  before  Monday,  the  3d.  The  requirement 
of  the  statute  is  not  that  the  parties  giving 
the  notice  shall  fix  a  time  within  which  a 
redemption  will  be  allowed,  but  makes  it  his 
imperative  duty  to  state  'when  the  time  of 
redemption  will  expire.*  This  notice  amounts 
to  no  more  than  saying,  that  inasmuch  as 
the  time  of  redemption  expires  on  Sunday, 
a  redemption  will  be  allowed  on  or  before 
the  follo\^ing  Monday.  Suppose  it  had  said 
the  time  of  redemption  will  expire  on  the 
•2d    day   of   September,   but   that    day   being 


Sunday,  redemption  can  be  made  on  or  before 
the  following  Tuesday,  or  any  other  future 
day,  would  it  have  been  more  objectionable 
than  it  now  is?  There  is  here  but  one  at- 
tempt to  state  when  the  redemption  will  ex- 
pire, and  in  that  attempt  a  wrong  date  is 
given.  If  it  were  a  question  as  to  whether 
parties  interested  were  misled  to  their  in- 
jury by  this  mistake,  there  would  be  force 
in  the  argument  of  appellant's  counsel  on 
this  point;  but  our  inquiry  must  be  confined 
to  the  naked  question,  has  the  statute  been 
complied  with." 


WINSLOW 


v. 


WINSLOW. 


Tennessee  Supreme  Court — January  13,  1916. 


133  Tenn.  663;  182  8.  W.  241. 


Alimonj  —  Allowanoe  of  Gross  Sum. 

Under  Shannon's  Code,  §  4222,  providing 
that  the  court  may  decree  to  the  wife  such 
part  of  the  husband's  real  and  personal 
estate  as  it  may  think  proper,  where  an  ab- 
solute divorce  was  awarded  a  wife  for  aban- 
donment against  her  husband,  worth  some 
$170,000,  the  husband  having  been  the  more 
to  blame  in  their  difficulties,  an  award  to 
the  wife  of  $200  a  month  alimony  cannot 
stand,  and  she  will  be  decreed  $50,000  in 
solido. 

[See  note  at  end  of  this  case.] 

Divorce  —  AUo^^ance  of  Attorneys*  Fees. 

Attorneys  for  the  wife  in  her  successful 
suit  for  absolute  divorce  against  her  husband 
were  entitled  to  a  fee  of  $6,000  from  the 
husband,  though  they  could  have  procured 
a  divorce  upon  the  ground  of  abandonment 
alone  with  very  little  trouble,  but  in  fact 
charged  cruel  and  inhuman  treatment  and 
infidelity  as  well. 

Same. 

Attorneys'  fees  are  treated  as  part  of  the 
expenses  incident  to  a  divorce  case,  and  are 
generally  allowed  the  wife,  whether  com- 
plainant or  defendant,  both  upon  the  suc- 
cessful termination  of  her  suit  for  divorce, 
as  well  as  for  services  pendente  lite. 

Appeal  from  Chancery  Court,  Roane 
county:  Ktle,  Chancellor. 

Action  for  divorce.  Lucie  O.  Winslow, 
plaintifif,  and  Henry  M.  Winslow,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Modi- 
fied. 
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Jourolmon  d  Welcker  for  appellant. 
H.  M.  Carr  and  Wright  d  Jones  for  ap- 
pellee. 

[664]  Green,  J. — The  complainant  filed  a 
bill  for  divorce  against  defendant,  charging 
him  with  adultery,  cruel  and  inhuman  con- 
duct, and  abandonment.  An  answer  was  filed 
by  defendant  and  an  immense  amount  of 
proof  taken.  Upon  the  hearing  the  chancellor 
found  that  the  first  two  charges  were  not 
sustained  by  the  proof,  but  granted  a  decree 
for  absolute  divorce  to  the  complainant  on 
the  ground  of  abandonment.  The  chancellor 
also  decreed  an  allowance  of  $200  per  month 
alimony  in  favor  of  complainant,  and  $5,000 
attorney's  fees. 

The  complainant  has  appealed,  objecting  to 
this  allowance  of  alimony  and  to  the  form 
in  which  it  has  been  allowed,  she  insisting  on 
a  lump  sum,  and  she  also  objects  to  the 
amount  allowed  as  attorney's  fees. 

The  defendant  has  filed  the  record  for  a 
writ  of  error,  and  insists  that  the  allowance 
for  alimony  is  too  mucli,  and  also  insists  that 
the  allowance  to  attorneys  for  complainant 
is  excessive. 

[665]  Tlie  Winslows  were  married  in  1884 
in  Kentucky,  having  removed  to  Harriman, 
Tennessee,  about  1903.  The  proof  in  this 
case  covers  the  period  of  their  married  life. 
Both  parties  have  exhibited  a  singular  lack 
of  delicacy,  and  have  revealed  and  elaborated 
the  most  intimate  details  of  their  domestic 
relations.  We  have  discussed  these  things 
in  an  oral  opinion,  and  they  will  not  be 
referred  to  here.  We  find  the  greater  blame 
to  attach  to  the  husband  in  the  matrimonial 
difficulties  of  these  parties. 

The  principal  question  to  be  determined 
in  this  court  is  the  amount  and  form  of 
alimony.  There  is  no  appeal  from  that  part 
of  the  chancellor's  decree  granting  complain- 
ant a  divorce;  but,  inasmuch  as  alimony 
18  affected  by  the  conduct  of  the  parties  and 
is  proportioned  to  some  extent  according  to 
their  respective  merits,  we  have  found  it 
necessary  to  consider  the  proof  in  all  its 
aspects. 

A  reference  was  ordered  by  the  chancellor 
to  determine  the  net  value  of  the  defendant's 
estate.  The  master  thought  this  to  be  $166,- 
517.68.  The  chancellor  thought  the  net  value 
of  the  estate  was  $178,765.28.  The  master 
and  the  chancellor  concurred  on  the  great 
majority  of  items,  and  we  take  it  to  be  set- 
tled by  this  concurrent  finding  that  the  net 
value  of  defendant's  estate  is  around  $170,- 
000,  and  we  will  so  value  it  in  disposing  of 
the  question  of  alimony. 

Our  statutes  on  the  subject  of  alimony  are 
contained  in  Shannon's  Code,  sections  4221- 
4223,  inclusive.     They  are  as  follows: 


[666]  Sec.  4221.  "Whether  the  marriage 
be  dissolved  absolutely  or  a  perpetual  or 
temporary  separation  be  decreed,  the  court 
may  make  an  order  and  decree,  for  the  suit- 
able support  and  maintenance  of  the  com- 
plainant and  her  children,  or  any  of  them, 
by  the  husband,  or  out  of  his  property,  ac- 
cording to  the  nature  of  the  case  and  the 
circumstances  of  the  parties." 

Sec.  4222.  ''And  in  such  case  the  court 
may  decree  to  the  wife  such  part  of  the  hus- 
band's real  and  personal  estate  as  it  may 
think  proper.  In  doing  which,  the  court 
may  have  reference  to  the  property  which 
the  husband  received  by  his  wife  at  the  time 
of  the  marriage,  or  afterwards,  as  well  as 
to  the  separate  property  secured  to  her  by 
marriage  contract  or  otherwise." 

Sec.  4223.  ''The  court  mav  enforce  its  or- 
ders  and  decrees  by  sequestering  the  rents 
and  profits  of  the  real  estate  of  the  husband, 
if  he  has  any,  and  his  personal  estate  and 
choses  in  action,  and  by  appointing  a  re- 
ceiver thereof,  and  from  time  to  time  causing 
the  same  to  be  applied  to  the  use  of  the  com- 
plainant and  her  children,  or  by  such  other 
lawful  ways  and  means  as  are  usual  and 
according  to  the  course  and  practice  of  the 
court,  as  to  the  court,  shall  seem  meet  and 
agreeable  to  equity  and  good  conscience." 

It  is  to  be  observed  that  under  our  stat- 
utes the  court  is  expressly  authorized  to  de- 
cree to  the  wife  such  part  of  the  husband's 
real  and  personal  estate  as  it  may  think 
proper. 

The  practice  in  Tennessee  for  many  years 
has  been  to  award  alimony  in  solido^  upon 
the  granting  of  an  [667]  absolute  divorce, 
rather  than  to  award  to  the  wife  a  monthly 
or  yearlj^  allowance,  payable  by  the  husband. 

In  Chenault  v.  Chenault,  5  Sneed  (Tenn.) 
248,  the  court  held  that  in  case  of  a  divorce 
from  bed  and  board  it  was  the  dutv  of  the 
court  to  set  apart  to  the  wife  an  allowance 
in  money  suflicient  to  support  her  as  long 
as  the  marriage  relation  existed,  the  payment 
of  this  allowance  to  be  charged  on  the  hus- 
band's estate  during  the  separation.  But  the 
court  further  said: 

"In  case  of  a  divorce  a  tnwrw/o,  which 
extinguishes  the  marriage  relation,  and 
leaves  the  parties  as  if  the  marriage  had 
never  taken  place,  a  very  different  rule  pre- 
vails. In  the  latter  case,  the  duty  of  main- 
tenance, on  the  part  of  the  husband,  is  at 
an  end,  as  much  as  if  the  dissolution  had 
been  effected  by  the  death  of  the  wife.  The 
course  generally  is  to  make  a  reasonable  di- 
vision of  the  husband's  estate,  and  to  vest 
in  the  wife  absolutely  a  specific  portion 
thereof.  Such  is  the  rule  prescribed  by  tho 
act  before  referred  to."  Chenault  v.  Chen- 
ault, supra. 
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In  Boggers  v.  Boggers,  6  Baxt.  (Teiin.) 
299,  the   court  said: 

"Hie  principle  decided  in  Chenault  v.  Chen- 
ault,  6  Sneed,  is  certainly  correct;  that  is, 
that  where  the  divorce  is  only  from  bed  and 
board,  the  married  relation  still  subsists,  and 
the  husband  is  still  bound  to  maintain  his 
wife,  and  this  duty  the  court  may,  from  time 
to  time,  enforce;  but  where  the  divorce  is 
from  the  [668]  bonds  of  matrimony,  the  obli- 
gation of  the  husband  to  support  the  wife  no 
longer  subsists,  and  no  order  or  decree  can 
be  made  upon  the  husband  to  bind  his  future 
services  or  earnings.  In  such  case  the  court 
can  only  give  the  wife  a  decree  for  part  or 
all  that  the  defendant  then  owns,  according 
to  the  circumstances." 

In  White  v.  Bates,  89  Tenn.  570,  16  S.  W. 
6ol,  the  same  rule  was  recognized.  Such  has 
been  the  practice  in  Tennessee,  and  there  is 
no  occasion  to  depart  from  it  in  the  case  be- 
fore us. 

The  relations  between  these  two  parties 
are  unfriendly.  If  we  undertake  to  have  a 
periodical  allowance,  paid  by  the  defendant 
to  the  complainant,  the  collection  of  the  in- 
stallments will  no  doubt  occasion  future  dis- 
turbances. Moreover,  the  payment  of  an 
allowance  to  the  complainant  in  the  manner 
decreed  by  the  chancellor  is  merely  granting 
to  her  a  life  estate  at  best,  and  we  see  no 
reason  why  the  very  substantial  alimony  to 
which  we  think  she  is  entitled  in  this  case, 
absolutely,  and  in  fee  so  far  as  the  real  estate 
is  concerned,  should  be  reduced  to  a  life 
estate. 

In  addition  to  this,  complainant's  alimony 
should  not  be  dependent  upon  the  defendant's 
business  fortunes.  His  property  might  be 
swept  away.  If  a  speciAc  amount  of  this 
ebisite  be  decreed  to  her  and  slie  loses  it,  it  is 
her  own  fault.  At  any  rate,  she  desires  her 
alimony  in  this  form,  and  we  think  she  is 
entitled  to  it  under  our  statutes  and  the  set- 
tled practice  in  Tennessee. 

[869]  We  do  not  find  it  worth  while  to  re- 
view the  authorities  cited  by  learned  coun- 
sel from  other  States  as  to  the  form  in  which 
alimony  should  be  allowed.  Each  State  has 
its  peculiar  statutes  upon  the  subject,  and 
the  decisions  from  other  States  are  of  little 
service  to  us  in  construing  our  own  acts. 

In  Watson  v.  Campodonico,  3  Tenn.  Ciy. 
App.  608,  where  this  court  affirmed  the  de- 
cree of  the  court  of  civil  appeals,  it  appeared 
that  the  husba!hd  had  no  real  estate  nor  any 
personalty  except  articles  of  trifling  value. 
He  did  have  an  earning  capacity,  and,  upon 
granting  his  wife  a  divorce,  the  chancellor 
ordered  him  to  pay  $8  per  week  toward  her 
support.  In  subsequent  proceedings  this 
decree  was  attacked  as  void  and  bevond  the 
jurisdiction  of  the  court,  but  it  was  upheld 


in  Watson  v.  Campodonico,  and  the  court  of 
civil  appeals  and  this  court  sustained  the 
said  decree  as  valid. 

Campodonico  had  no  property  which  might 
have  been  decreed  to  the  wife,  and  we  thought 
under  the  facts  in  that  case  it  was  proper 
for  the  court  to  have  made  the  order  "for  the 
suitable  support  and  maintenance  of  the  com- 
plainant and  her  children  by  the  husband," 
under  section  4221,  Shannon's  Code.  Mr. 
Justice  Buchanan  dissented  from  this  con- 
clusion. 

In  so  far  as  Boggers  v.  Boggers,  and  Chen- 
ault V.  Chenault,  supra,  held  that  future 
earnings  of  the  husband  could  not,  under  any 
circumstances,  be  bound,  upon  the  granting 
of  a  divorce  from  the  bonds  of  matrimony, 
we  declined  to  follow  those  cases.  We 
thought  they  did  not  take  into  account  the 
express  provisions  [670]  of  Shannon's  Code, 
section  4221.  So  we  held  that  where  the 
husband  had  no  property,  but  did  have  an 
earning  capacity,  it  was  proper  to  charge 
that  earning  capacity  and  his  future  acquisi- 
tions with  his  wife's  support  upon  granting 
her  an  absolute  divorce. 

Such  procedure,  however,  is  attended  with 
inconvenience  and  is  justified  largely  by  the 
necessities  of  the  situation,  and  where  the 
husband  has  sufficient  property  at  the  time 
of  the  divorce,  it  is  better  to  follow  out 
settled  practice  and  decree  to  the  wife  a  spe- 
cific portion  thereof  for  her  maintenance. 

Under  the  facts  of  this  case  we  think  that 
the  complainant  is  entitled  to  $50,000  ali- 
mony, and  a  decree  will  be  entered  in  her 
favor  against  the  defendant  for  that  sum, 
to  be  secured  and  settled  in  partial  payments 
as  directed  in  memorandum  for  decree. 

We  think  the  chancellor  reached  the  cor- 
rect result  as  to  attorney's  fees,  and  that 
complainant's  solicitors  are  entitled  to  a  feb 
of  $5,000.  It  is  urged  that  they  could  have 
prociu'ed  a  divorce  upon  the  ground  of  aban- 
donment with  very  little  trouble,  as  such  an 
effort  would  not  have  been  resisted,  and  that 
complainant  and  her  counsel  unnecessarily 
injected  other  issues  into  the  case,  and  that 
counsel  should  not  be  compensated  for  their 
efforts  to  prove  the  charges  not  sustained  by 
the  chancellor. 

We  think  there  was  evidence  before  the 
counsel  for  complainant  to  justify  them  in 
making  the  other  charges  against  the  de- 
fendant. Abandonment  is  a  ground  for  abso- 
lute divorce  within  the  discretion  of  [671]  the 
court,  and  it  was  advisable  that  the  other 
matters  be  included  by  complainant  to 
strengthen  her  case  in  her  effort  to  obtain 
a  divorce  a  vinculo. 

In  Tennessee  attornev's  fees  are  treated 
as  "part  of  the  expenses  incident  to  the  cause, 
and  are  generally  allowed  to  the  wife  wheth* 
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er  she  be  complainant  or  defendant,  in  a  suit 
for  divorce.  They  follow,  and  are  usually 
adjudicated  with,  the  allowance  of  alimony 
and  costs  to  the  wife,  but  are  not  in  them- 
selves the  substantive  objects  of  the  litiga- 
tion."    Shy  V.   Shy,   7   Heisk.    (Tenn.)    125. 

Under  our  practice  the  wife's  attorney's 
fees  are  treated  just  like  her  alimony.  She 
is  entitled  to  recover  both  upon  the  success- 
ful termination  of  her  suit  for  divorce,  as 
well  as  an  allowance  for  such  purposes  pen- 
dente lite.  Here  again  we  may  observe  that 
we  cannot  follow  the  decisions  of  other  states 
<:alled  to  our  attention,  inasmuch  as  our 
practice  in  this  matter  is  settled. 

All  the  costs  of  the  cause  will  be  paid  by 
the  defendant,  and  he  will  not  be  allowed  any 
credit  for  sums  heretofore  advanced  by  him 
upon  the  order  of  the  chancellor  for  tem- 
porary alimony,  expenses,  etc. 


by  a  periodical  allowance  rather  than  a  gross 
sum,  and  such  a  policy  has  the  advantage  of 
preserving  to  the  court  control  over  the  situ- 
ation." Doerle  v.  Doerle,  96  Misc.  72,  159 
N.  Y.  S.  637. 

In  Oklafioma  it  has  been  held  that  under 
the  Arkansas  law  In  force  in  Indian  Terri- 
tory, the  court  was  without  authority  to  de- 
cree alimony  in  a  gross  sum.  Ecker  v.  Ecker, 
22  Okla.  873,  98  Pac..918,  20  L.Rji.(N.S.) 
421;  Adams  v.  Adams,  30  Okla.  327,  120 
Pac.  566. 

As  to  the  proper  proportion  of  the  hus- 
band's estate  to  be  awarded  to  the  wife  as 
permanent  alimony,  see  the  notes  to  Bialy 
V.  Bialy,  Ann.  Cas.  1913A  800,  and  Lemp 
V.  Lemp,  Ann.  Cas.  1914D  307. 


NOTE. 
Allowance  of  Alimonj  in  Gross  Sum. 

In  DeRoche  v.  DeRoche,  12  N.  Dak.  17,  1 
Ann.  Cas.  221,  the  court  exercised  a  statu- 
tory power  to  award  alimony  in  gross,  and 
similar  statutes  have  been  applied  in  a  num- 
ber of  recent  cases.  Bobowaki  v.  Bobowski, 
242  111.  524,  90  N.  E.  361;  Doyle  v.  Doyle, 
268  111.  96,  108  N.  E.  796;  Hooe  v.  Hooe, 
122  Ky.  590,  13  Ann.  Cas.  214,  92  S.  W. 
317,  5  L.R.A.(N.S.)  729;  Green  v.  Green, 
152  Ky.  486,  153  S.  W.  775 ;  Brown  v.  Brown, 
222  Mass.  415,  111  N.  E.  42;  Bialy  v.  Bialy, 
167  Mich.  559,  Ann.  Cas.  1913A  800,  133  N. 
W.  496;  Lemp  v.  J^mp,  249  Mo.  295,  Ann. 
Cas.  1914D  307,  155  S.  W.  1057 ;  Wright  v. 
Wright,  192  Mo.  App.  633,  179  S.  W.  950; 
Ay  lor  V.  Aylor  (Mo.)  186  S.  W.  1068;  Baker 
V.  Baker,  34  Ohio  Cir.  Ct.  Rep.  376;  Drake  v. 
Drake,  27  S.  D.  329,  131  N.  W.  294.  See  also 
Day  v.  Day,  168  Ky.  68.  181  S.  W.  937. 
In  Bobowski  v.  Bobowski,  supra,  it  was  said: 
"Section  18  of  our  statute  on  divorce  author- 
izes the  court  when  a  divorce  is  decreed,  to 
make  such  order  touching  alimony  as  from 
tlie  circumstances  of  the  parties  and  the 
nature  of  the  case  shall  be  reasonable  and 
just,  and  under  that  statute  it  has  been  held 
that  if  the  justice  of  the  case  requires  it,  a 
sum  in  gross  may  be  decreed  in  satisfaction 
of  alimony.'*  And  in  Longbotham  v.  Long- 
botham,  119  Minn.  139,  137  N.  W.  387,  it 
was  held  that  a  statute  providing  that  tlie 
court  may  decree  to  the  wife  ''such  part  of 
the  personal  and  real  estate  of  the  husband 
.  .  .  as  it  deems  just  and  reasonable"  au- 
thorizes the  court  to  award  to  the  wife  a 
gross  sum  as  permanent  alimony.  To  the 
same  effect  see  the  reported  case. 

In  New  York  it  has  been  said:  "It  seems 
to  be  the  policy  of  this  state  to  grant  alimony 
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New  York  Court  of  Appeals — May  25,  1915. 


215  N.  Y.   175;  109  N.  E.  78. 


Res  Judicata  —  Soope  of  Adjudication 
—  Matters  wHioH  Migl&t  Have  Been 
Litigated. 

While  a  judgment  is  final  and  conclusive 
upon  the  parties  not  only  as  to  the  issues 
actually  determined,  but  every  other  ques- 
tion which  might  or  ought  to  have  been 
litigated,  a  judgment  awarding  plaintiff  dam- 
ages for  a  libel  printed  in  defendant's  even- 
ing paper  was  not  a  bar  to  a  subsequent  ac- 
tion for  the  printing  of  the  same  libel  in 
defendant's  morning  paper;  the  causes  of 
action  being  wholly  separate,  and  plaintiff 
not  being  bound  to  unite  them  in  one  suit. 
Idbel  and  Slander  —  Splitting  Canse  of 

Action    —    Several    Publications     of 

Sanie  Libel. 

Every  separate  publication  of  a  libel  is  a 
distinct  offense  for  which  a  separate  action 
will  lie,  and  the  rule  prohibiting  tiie  split- 
ting of  causes  of  action  does  not  require  a 
party  to  unite  his  several  rights  of  action 
for  distinct  publications. 

[See  note  at  end  of  this  case.] 

Cook  V.  Connera,  167  N.  Y.  App.  Div.  832, 
reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Fourth  Judicial  Department. 

Action  for  libel.  Margaret  E.  Cook,  plain- 
tiff, and  William  J.  Conners,  defendant. 
Judgment  for  defendant  in  ,  trial  court. 
Judgment  affirmed  by  Appellate  Division  of 
Supreme  Court.    Plaintiff  appeals  by  permis- 


COOK  Y. 

115  y. 

sion.     The  facts  are  stated  in  the  opinion. 

BSVEBSED. 

Herman  J,  Westicood  and  Louis  G.  Monroe 
for  appellant. 

Edward  J.  Oarona  and  Robert  F.  Schelling 
for  respondent. 

[177]  Collin,  J. — The  action  is  to  recover 
damages  for  an  alleged  libel.  The  facts  pre- 
sent a  single  question  for  us  to  determine. 
The  defendant  owned  and  published  at  the 
city  of  Buffalo,  in  the  same  building  and, 
speaking  comprehensively,  with  the  same 
plant  and  operators,  except  as  to  editorial 
staffs,  two  newspapers,  the  one,  the  Buffalo 
Enquirer,  issued  in  the  afternoon,  and  the 
other,  the  Buffalo  Courier,  issued  in  the 
morning  of  each  day.  The  alleged  libel  was 
published  in  substance  and  effect,  though  not 
in  identical  language,  in  the  Buffalo  En- 
quirer on  August  27,  1910,  and  in  the  Buf- 
falo Courier  the  next  morning.  The  plaintiff 
brought  two  actions  against  the  defendant, 
that  is,  a  separate  action  for  each  publica- 
tion, and  has  recovered  and  been  paid  a 
judgment  in  the  action  based  upon  the  pub- 
lication in  the  Buffalo  Enquirer.  The  pres- 
ent action  was  based  upon  the  publication  in 
the  Buffalo  Courier,  and  the  trial  court  held 
that  the  judgment  [178]  in  the  former  ac- 
tion was  a  bar  to  a  recovery  by  the  plaintiff 
in  this  action  and  directed  a  verdict  in  favor 
of  the  defendant.  The  Appellate  Division,  by 
an  unanimous  decision,  affirmed  the  judg- 
ment of  the  trial  court  and  gave  leave  to 
the  plaintiff  to  appeal  to  this  court.  The 
judgment  must  be  reversed. 

The  courts  below  held  that  the  two  actions 
involved  the  same  issues  and  applied  the 
principle  that  a  judgment  is  final  and  con- 
clusive upon  the  parties,  not  only  as  to  the 
issues  actually  determined,  but  as  to  every 
other  question  which  the  parties  might  or 
ought  to  have  litigated.  (Stokes  v.  Fooce, 
172  N.  Y.  327,  344,  65  N.  E.  176. ) 

The  principle,  however,  is  applicable  to 
those  issues  only  which  exist  in  or  pertain 
to  the  cause  or  causes  of  action  contained  in 
the  complaint  and  the  defenses,  answers  or 
counterclaims  thereto.  It  does  not  require 
that  all  the  causes  of  action  which  a  plaintiff 
may  allege  against  a  defendant,  and  which 
may  be,  must  be  set  forth  in  a  single  com- 
plaint and  litigated  in  one  trial.  A  judg- 
ment is  not  a  bar  or  estoppel  in  a  subsequent 
litigation  between  the  same  parties  of  a 
cause  of  action  which  might  have  been  plead- 
ed and  determined  by  it,  but  was  not,  al- 
though it  may  be  a  conclusive  adjudication 
as  to  questions  or  facts  which  were  actually 
litigated  and  determined.  (Perry  v.  Dicker- 
son,  85  K.  Y.  345,  39  Am.  Rep.  663;  Bell  v. 
Merrifield,   109  N.  Y.  202,  16   N.   E.   55,  4 
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Am.  St.  Rep,  436;  Dawley  v.  Brown,  79  X. 
Y.  390;  Secor  v.  Sturgis,  16  X.  Y.  548; 
Southern  Pac.  R.  R.  Co.  v.  U.  S.  168  U.  S.  1, 
48,  18  S.  Ct.  18,  42  U.  S.  (L.  ed.)  355; 
Nesbit  V.  Riverside  Independent  Dist.  144  U. 
S.  610,  618,  12  S.  Ct.  746,  36  U.  S.  (L,  ed.) 
562.)  The  respondent  asserting  and  arguing 
that  the  two  publications  were  a  single  act 
and  a  single  injury  invokes,  in  addition,  the 
cognate  rule  that  where  an  action  is  brought 
for  a  part  only  of  an  entire  demand,  tlie 
verdict  and  juagment  in  such  action  are  a 
conclusive  bar  to  a  subsequent  action  for 
another  part  of  tlie  same  demand — a  rule 
which  applies  only  to  such  demands  as  are 
single,  entire  and  indivisible.  (Kennedy  v. 
Kew  York,  [179]  196  N.  Y.  19,  89  N.  E.  360, 
25  L.R.A.(X.S.)  847;  O'Dougherty  v.  Rem- 
ington Paper  Co.  81  N.  Y.  496;  Secor  v. 
Sturgis,  16  X.  Y.  548.) 

The  defendant  conimunicated  to  others 
than  the  plaintifi  the  alleged  libel  on  two 
independent  occasions  by  means  of  two  sepa- 
rate writings  or  newspapers.  Persons  would 
read  or  acquire  knowledge  of  it  from  or 
througli  either  paper  who  would  not  do  so 
through  the  other.  Each  communication  was 
a  distinct  publication  which  constituted,  if 
the  matter  was  libelous,  a  complete  libel  and 
a  cause  of  action  in  favor  of  plaintiff,  ( Un- 
derwood v.  Smith,  93  Tenn.  687,  27  S.  W. 
1008,  42  Am.  St.  Rep.  946;  Gordon  v.  Journal 
Pub.  Co.  81  Vt.  237,  69  Atl.  742;  Woods  v. 
Pangburn,  75  X,  Y.  495;  Fisher  v.  Xew 
Yorker  Staats-Zeitung,  114  App.  Div.  824, 
100  X.  Y,  S.  18.");  Central  of  Georgia  R,  Co. 
V,  Sheftall,  118  Ga.  865,  45  S.  E.  687;  Reid 
V.  Ferris,  112  Mich.  693,  71  X.  W.  484; 
Hughes  V.  Rees,  4  M.  &  W.  (Eng.)  204.)  The 
recovery  by  the  plaintiff  of  the  damages  suf- 
fered by  her  through  the  publication  in  the 
Buffalo  Enquirer  does  not  compensate  her  Un 
such  damagpp,  if  any,  as  resulted  from  the 
publication  in  the  Buffalo  Courier.  The  evi- 
dence which  proved  the  publication,  the  pub- 
lishers and  the  damages  to  the  plaintiff  in 
the  former  action  will  not  establish  the  like 
facts  in  this.  The  reasoning  in  Underwood 
V.  Smith,  93  Tenn.  687,  27  8.  W.  1008,  42 
Am.  St.  Rep.  946,  is  accurate  and  satisfac- 
tory. It  is  there  said:  "Every  separate  and 
distinct  publication  of  a  libel  is  a  distinct 
offense,  for  which  a  separate  action  will  lie, 
and  a  recovery  of  damages  for  the  first  pub- 
lication of  the  libel  is  no  bar  to  an  action 
based  upon  its  repetition  or  republication. 
.  .  .  The  rule  which  requires  a  party  not 
to  split  his  cause  of  action,  and  prosecute 
it  by  piecemeal,  does  not  require  that  dis- 
tinct causes  of  action,  each  of  which  would 
authorize  independent  relief,  should  be  pre- 
sented in  a  single  suit.  And  this  is  true, 
even  though  the  several  causes  of  action  may 
exist  at  the  same  time.    .    .    .    The  doctrine 
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of  res  adjudicata  is  based  upon  reasons  and 
principles  which  have  no  application  to  the 
case  at  bar.  In  order  to  sustain  the  plea 
the  causes  [180]  of  action  must  be  the  same, 
between  the  same  parties,  based  upon  the 
same  evidence,  and  resulting  in  damages 
based  on  the  same  reasons.  .  .  .  While 
it  is  true  that  one  recovery  in  an  action  for 
libel  is  a  bar  to  a  second  recovery  for  the 
same  cause  of  action,  as  in  all  other  suits, 
still  it  is  no  bar  when  there  is  a  separate 
and  distinct  cause  or  ground  of  action  for 
a  repetition  of  the  libel,  which  is  a  similar 
but  not  the  same  offense,  any  more  than  a 
judgment  for  one  assault  and  battery  would 
bar  an  action  for  a  second  assault  and  bat- 
tery by  the  same  person  on  the  same  party." 
It  will,  of  course,  be  understood  that  the  rea- 
soning is  not  applicable  to  different  defama- 
tory statements  in  one  publication.  (Mac- 
dougall  V.  Knight,  25  Q.  B.  D.  (Eng.)   1.) 

In  Frazier  v.  McCloskcy,  60  N.  Y.  337,  19 
Am.  Rep.  193;  Distin  v.  Rose,  69  N.  Y.  122; 
Daly  V.  Byrne,  77  N,  Y.  182;  Enos  v.  £nos< 
135  X.  Y.  609,  32  N.  E.  123,  we  were  con- 
sidering the  vexing,  variously  answered  and 
perhaps  unsettled  questions  (see  1  Wigmore 
on  Evidence,  §§  403-406;  5  id.  §  406)  as  to 
the  admissibility,  under  the  facts  of  those 
cases,  of  repetitions  of  libels  or  slanders,  as 
bearing  upon  tlie  degree  of  malice  which  ac- 
tuated the  defendants  in  those  cases.  Inas- 
much as  neither  the  present  record,  nor  the 
briefs  or  arguments  of  counsel  present  those 
questions  for  decision,  we  do  not  discuss 
them. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

Hiscock,  Cuddeback,  Cardozo  and  Seabury, 
JJm  concur;  Hogan,  J.,  concurs  in  result; 
Willard  Bartlett,  Ch.  J.,  absent. 

Judgment  reversed,  etc. 


NOTE. 

Rislit  to  MaintaiA  Separate  Actions  for 
Separate  Statementa  of  Same  Idbel 
or  Slander  bj  Same  Person. 

There  appears  to  be  no  doubt  that  a  sub- 
stantial reiteration  of  a  libelous  statement, 
made  after  a  recovery  of  damages  for  the 
original  defamation,  gives  rise  to  a  new 
right  of  action.  Sharpe  v.  Larson,  70  Minn. 
209,  72  X.  W.  961;  Woods  v.  Pangburn,  75 
N.  Y.  495.  Thus  in  the  case  first  cited  the 
court  said:  "The  article  in  question,  read 
in  the  light  of  the  matter  stated  as  induce- 
ment, is  clearly  libelous.  It  is  substantially 
a  reiteration  of  the  former  libelous  article, 
the  article  which  the  demurrer  admits  to  be 
false  and  malicious  in  its  language;  and  de- 
fendant charges  that  If  Fureseth  had  testi- 


fied in  the  previous  case  his  testimony  would 
have  been  sufficient  to  render  him  (Larson) 
a  verdict.  This  is  equivalent  to  a  republica- 
tion of  the  former  libelous  matter  for  which 
the  plaintiff  had  a  verdict  against  him,  upon 
the  ground  that  the  first  publication  was 
false  and  defamatory.  If  the  previous  article 
was  libelous,  a  publication  substantially  re- 
iterating it  must  be  equally  so.  The  defend- 
ant cannot  be  permitted,  under  cover  of  a 
mere  change  of  phraseology,  to  assail  the 
character  of  the  plaintiff  with  libelous 
charges,  and  thereby  escape  liability.  A  sub- 
stantial reiteration  of  a  libelous  charge  adds 
injury  to  injury." 

Where  a  libelous  or  slanderous  statement 
is  made  and  repeated  by  the  same  person 
before  damages  for  the  first  defamation  have 
been  recovered,  the  general  rule  seems  to  be 
that  if  the  circumstances  of  the  case  are  such 
that  there  are  two  distinct  acts  each  resting 
on  independent  evidence  ajnd  giving  rise  to 
independent  damages,  separate  actions  can  be 
maintained,  but  that  if  the  two  defamations 
constitute  but  one  tort  which  cannot  be  sepa- 
rated as  to  damages,  the  plaintiff  must  seek 
full  relief  in  one  action.  TIic  following  cases 
support  the  right  to  maintain  separate  ac- 
tions: Central  of  Georgia  R.  Co.  v.  Sheftall, 
118  Ga,  865,  45  S.  E.  687;  Underwood  v. 
Smith,  93  Tenn.  687,  27  S.  W.  1008,  42  Am. 
St.  Rep.  946.  See  also  Fisher  v.  Xevv  Yorker 
Staats-Zeitung,  114  App.  Div.  824,  1X)0  N.  Y. 
S.  185.  And  see  the  reported  case.  In  Cen- 
tral of  Georgia  R.  Co.  v.  Sheftall,  supra,  the 
plaintiff  alleged  that  the  defendant  had  is- 
sued a  libelous  circular  to  a  division  super- 
intendent and  five  conductors.  By  an  amend- 
ment to  the  petition  the  plaintiff  alleged  that 
the  same  circular  was  posted  by  the  defend- 
ant on  a  bulletin  board  where  the  employees 
of  the  defendant  and  the  general  public 
might  see  it.  The  court  said:  "Every  pub- 
lication of  matter  which  is  shown  to  be  libel- 
ous is  a  separate  cause  of  action, 
though  all  can  be  joined  in  one  petition;  but 
where  the  plaintiff  brings  suit  for  publica- 
tion to  designated  persons,  he  cannot  there- 
after, by  an  amendment,  sliow  a  publication 
to  other  persons  at  a  different  time  and 
place,  since  it  would  set  up  a  new  and  dis- 
tinct cause  of  action.  Civil  Code,  §  3834. 
Here  the  original  petition  alleged  that  the 
circular  was  delivered  to  five  conductors  and 
a  division  superintendent  in  Bibb  county. 
The  amendment  charges  that  the  circular  was 
posted  on  a  bulletin,  and  thus  published  to 
the  public  at  large.  These  are  different 
transactions,  and  may  involve  different  de- 
fenses. Civil  Code,  §  5099.  The  demurrer 
thereto  should  have  been  sustained."  In  Ott 
V.  Murphy,  160  la.  730,  141  N.  W.  463,  it 
appeared  that  the  defendant  had  published 
in   his   newspaper   an    article  defaming   the 
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plaintiff  as  a  candidate  for  a  city  oilice.  The 
plaintiff  brought  an  action  for  libel,  and  on 
the  day  on  which  the  action  was  brought  the 
defendant  folkywed  up  its  original  defama- 
tory article  with  a  reference  to  the  bringing 
of  the  action  and  further  disparaging  re- 
marks concerning  the  character  of  the  plain- 
tiff. The  publication  of  the  second  article 
was  made  the  basis  of  a  second  count  to  the 
plaintiff's  petition.  The  court  held  that  the 
publications  were  both  libelous  per  se,  and 
said  that  as  the  last  was  not  a  mere  repe- 
tition of  the  first,  it  in  itself  constituted  a 
distinct  cause  of  action. 

The  following   authorities   deny   the  right 
to  maintain    separate    actions:      Murray   v. 
Galbraith,  86  Ark.  60,  109  S.  VV.   1011,  126 
Am.  St.  Rep.  1078;  Galligan  v.  Sun  Printing, 
etc.  Assoc.   25  Misc.   356,  28  Civ.   Pro.   349, 
54  N.  Y.  S.  471;  Cohalan  v.  Press  Pub.  Co. 
123  App.  Div.  487,   107   N.  Y.   S.  962.     See 
also  Coleman  v.  Playsted,  36  Barb.    (N.  Y.) 
26;  Enos  V.  Enos,  135  K.  Y.  609,  32  N.  E. 
123.     Thus    in    Cohalan    v.    Press    Pub.    Co. 
supra,  wherein  it  appeared  that  the  defend- 
ant newspaper  had  published  several  articles 
criticising  a  single  act  of  the  plaintiff,  the 
court  said:     "It  is  perfectly  clear  that  all 
of  the  publications  relate  to  the  same  matter. 
They  are  all  criticisms  of  the  action  of  the 
plaintiff  and  the   other   senators   who  voted 
against   the    removal   of   the   superintendent 
of  insurance,   who   was   on   trial   before   the 
legislature.     They  do  not  reflect  on  the  offi- 
cial conduct  of  the  plaintiff  generally  or  con- 
cerning many  different  acts.    They  all  relate 
to  a  single  official  act.    It  would  be  impossi- 
ble to  separate  the  damages  caused  by  the 
publication  of  each  of  these  articles.     It  is 
manifest   that   they   should   be   presented   to 
the  same  jury,  to  assess  the  entire  damages, 
should  the   plaintiff  succeed,  in  one  action. 
The   plaintiff*   cannot   be    prejudiced   by    the 
eon;»olidation     of     these     actions,     excepting 
upon  the  theory  that,   if  he  should  be  per- 
mitted   to    prosecute    them     separately,    he 
might   recover    more   damages   than    he    has 
sustained;    but  that  could  only  result  from 
the  liability  of  juries  passing  upon  the  ar- 
ticles  separately   to   correctly    estimate    the 
damages  caused  by  each  separate  publication, 
which  is  not  prejudice  recognized  by  the  law. 
The  plaintiff  should  recover  only  his  actual 
damages  and  such  punitive  damages  as  the 
law  allows.     Those  he  may  recover  with  the 
actions  consolidated,  and  without  their  con- 
solidation the  defendant  cannot  be  protected 
against    a     recovery    of    greater    damages." 
Without    referring    to    any    qualification    of 
the  rule,  the  court  in  Murray  v.  Galbraith, 
j^6   Ark.    50,    109    S.    W.    1011,    126   Am.    St. 
Rop.  1078,  stated  the  case  and  laid  down  a 
broad  rule  as  follows:     "An  examination  of 
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the  article  set  out  in  the  second  count,  when 
disconnected   from   the   previous  publication, 
renders  it  difficult  to  determine  exactly  what 
charge    is    brought    against    Mr.    Galbraith. 
Taken   in   connection   with   the   previous  ar- 
ticle,  it   is   in   a   sense   a   repetition   of   the 
libel,   and   in   another   sense   an   explanation 
and  justification  of  why  the  first  article  was 
published,    rather    than    a    charge    of   actual 
wrongdoing   or   dishonesty.     The   law    seems 
settled  that  a  repetition  of  an  identical  libel 
is  not  a  new  cause  of  action,  but  an  aggrava- 
tion of  the  pre-existing  cause,  and  is  always 
competent  evidence  tending  to  prove  malice. 
The    supreme    court    of    New     York    said: 
'When  a  libelous  article  is  republished  before 
the  commencement  of  an  action,  a  separate 
action    cannot   be   maintained   on    such    pub^ 
lication.     The   repetition   of   the   publication 
may  be  pleaded  and  shown  on  the  trial  and 
bearing  up  the  malice  of  the  defendant  and 
the  extent  of  the  injury  and  damage  to  the 
plaintiff.'      Galligan    v.    Sun    Printing,    etc. 
Assoc.   [25  Miao.  355]   54  N.  Y.  S.  471.     The 
court  of  appeals  of  New  York  approved  the 
following   opinion   of   the   supreme   court   of 
that   state:      'But    the    authorities    are    uni- 
form   that    words    proved    as   repetitions    of 
the  slander  charged  are  not  an  independent 
ground   of  action   in   the  case,   and  that  no 
recovery  can  be  had  for  uttering  them.    They 
reflect    upon    and    strengthen    the   claim   for 
damages  on  account  of  the  words  charged.' 
Enos  V.   Enos,   135  N.  Y.  609.     *Nor  will   a 
separate  action  lie  on  a  republication  by  the 
same  party  of  a  libel,  where  the  republica- 
tion  was   made   prior  to  the   action  on   the 
original  article.'     25  Cyc.  431.     For  the  ad- 
missibility of  such  repeated  libels,  see  a  good 
discussion  on  the  subject  in  Gribble  v.  Pio- 
neer Press  Co.  [34  Minn.  342]  25  X.  W.  710. 
Both  the  article  in  the  first  count  and  the 
article  in  the  second  count  were  printed  be- 
fore the  bringing  of  this  suit;   and  the  ut- 
most that  can  be  said  of  the  article  in  the 
second  count  is  that  it  repeated  the  libel  con- 
tained  in   the   first.     It  is  doubtful   that   it 
amounts   to   libel   per   se.      Even   if   it   does, 
however,    under     the    principles    above    an- 
nounced,   it    would    not    be    an    independent 
cause  of  action."     In  Galligan  v.  Sun  Print- 
ing,  etc.  Assoc.   25   Misc.   355,   54   N.   Y.   S. 
471,  cited  in  Murray  v.  Galbraith,  supra,  the 
court   stated   broadly  that  where   a   libelous 
article   is  republished  before  the   commence- 
ment of  an  action,  a  separate  action  cannot 
be  maintained  on  account  of  such  republica- 
tion.    But  the  decision  in  that  case  was  that 
a  judgment  in  an  action  for  libel  on  account 
of  an  article  published  on  a  certain  day  in 
an  evening  newspaper  was  a  bar  to  another 
action  for  libel  on  account  of  the  publication 
of  the  same  article  on  the  same  day  in  the 
"Last  Edition*'  of  the  same  newspaper. 
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SCHOOL  DISTRICT  NO.  2. 

Oregon    Supreme    Court — July   6,    1916. 
77  Oregon  30;  150  Pac.  261. 


Schools  —  Contract  with  Teacher  —  Ne- 
cessity that  Board  Act  as  Body. 

Under  Laws  1913,  pp.  301,  304,  §§  7,  17, 
providing  that  the  school  board  may  hire 
teachers,  and  that  any  duty  imposed  on  the 
board  as  a  body  must  be  performed  at  a 
regular  or  speidal  meeting,  and  that  the  con- 
sent to  any  particular  measure  obtained  of 
individual  members  when  not  in  session  is 
not  an  act  of  the  board,  a  contract  of  hiring 
is  not  made  out  where  the  minutes  show  that 
the  board  at  a  meeting  made  a  selection  of 
plaintiff  as  a  teacher,  but  the  contract  was 
prepared  by  the  clerk  and  signed  by  the 
members  individually  after  adjournment. 

Effect  of  Invalidity  of  Contract. 

No  recovery  can  be  had  bv  a  school  teacher 
for  the  breach  of  a  contract  which  vva^s  not 
entered  into  in  the  manner  prescribed  by 
law  where  the  breach  occurred  before  any 
services  were  rendered  thereunder  by  him. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Klamath 
county:  Benson,  Judge. 

Action  for  breach  of  contract.  T.  A.  Bar- 
ton, plaintiff,  and  iSchool  District  Xo.  2  in 
Klamath  County,  defendant.  Judgment  for 
defendant.     Plaintiff   appeals.     Affirmed. 

[31]  Tills  is  an  action  by  T.  A.  Barton 
against  School  District  No.  2  in  Klamath 
County,  to  recover  for  an  alleged  breach  of 
contract  of  hiring.  The  facts  are  as  follows: 
At  an  adjourned  meeting  of  the  directors  of 
School  District  No.  2,  which  met  for  the 
purpose  of  selecting  teachers  for  the  ensuing 
school  year,  the  minut<^s  kept  by  the  clerk 
show  that  the  following  proceedings  were 
had: 

"Bonanza,  Oregon,  June  28,  1913. 
"The  board  of  directors  of  School  District 
No.  2,  Klamath  County,  met  in  the  school 
building  in  said  district  to-day.  All  directors 
were  present:  J.  M.  Bertholf  in  the  chair;  D. 
G.  Horn,  secretary  of  the  meeting.  The  mat- 
ter of  district  clerk's  bond  was  taken  up  and 
bond  was  presented  in  the  sum  of  one  thousand 
dollars,  signed  by  D.  G.  Horn,  principal,  John 
S.  Horn  and  Jacob  Rueck,  as  sureties;  and 
it  appearing  to  be  sufficient  the  board  ac- 
cepted the  same.  It  was  decided  that  scliool 
begin  on  Monday  September  1,  1913,  and  that 
the  length  of  the  term  be  nine  months.    The 


matter  of  hiring  teachers,  coming  up  for 
consideration,  resulted  in  the  selection  of  tiie 
following  teachers:  Primary  grade,  .Mi 04 
Grace  Lytle;  intermediate,  ^liss  Irma  Taylor, 
with  second  choice,  Mildred  Ober;  seventh 
and  eighth  grades.  Miss  Gertrude  Stewart; 
principal,  T.  A.  Barton — and  Director  L.  D. 
Burk  voting  'No,'  upon  the  selection  of  T.  A. 
Barton  as  principal.  Upon  motion  duly 
made  and  put  the  meeting  adjourned. 

"D.  G.  Horn, 

"Secretary. 
"J.  M.  Bebtholf, 
'Chairman  of  the  Meeting.'* 

It  appeared  from  the  testimony  that  the 
clerk  was  directed  to  prepare  contracts.  No 
blank  forms  being  [32]  available,  they  wore 
not  filled  out  or  signed  by  the  directors  while 
the  board  was  in  session,  but  were  prepared 
several  days  afterward;  and  the  one  relating 
to  the  hiring  of  plaintiff  was  signed  in  tripli- 
cate by  two  of  the  directors,  each  signing  at  a 
different  time  and  place.  Tlie  copies  of  the 
contract  were  then  forwarded  to  plaintiff  at 
Eugene,  Oregon,  and  were  by  him  signed, 
after  which  one  was  returned  to  the  clerk  of 
the  district  and  by  him  filed,  another  sent 
to  the  county  superintendent,  and  the  tliird 
retained  by  plaintiff.  Subsequently,  and 
shortly  before  the  time  for  the  fall  term  of 
school  to  begin,  a  change  having  taken  place 
in  the  personnel  of  the  directorate,  the  new 
board,  on  August  19,  1913,  made  an  order 
canceling  the  contract  of  the  plaintiff  "for 
the  reason  that  said  contract  was  not 
legally  entered  into  at  a  legally  called 
meeting,  and  was  not  legally  executi'd 
and  was  not  the  action  of  the  board, 
but  the  action  of  individuals,"  of  which  reso- 
lution plaintiff  was  duly  notified  by  the 
clerk.  Upon  the  day  fixed  for  the  beginning 
of  the  fall  term,  plaintiff  appeared  at  the 
school  and  offered  to  teach,  but  his  services 
were  refused;  another  teacher  having  been 
employed.  Whereupon  he  brought  this  ac- 
tion for  breach  of  contract.  Upon  the  trial 
plaintiff  offered  to  show  by  oral  testimony 
that,  at  the  meeting  of  the  board  at  which 
he  was  selected  as  a  teacher,  an  oral  resolu- 
tion was  passed  fixing  his  compensation  at 
$100  per  month,  but  that  the  clerk  omitted  to 
enter  it  of  record.  This  testimony  was  re- 
jected by  the  court,  and  an  exception  allowed. 
At  the  conclusion  of  plaintiff's  evidence  the 
court,  upon  motion  of  defendant,  ordered  a 
nonsuit,  and  from  that  judgment  plaintiff 
appeals. 

Affirmed. 

OneiU  d  Manning  for  appellant. 

Messrs.  Kuykendall  d  Ferguson,  with  an 
oral  argument  by  Mr.  Delmon  V.  KugkendaH 
for  respondent. 
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[33]  McBride,  J.  {after  stating  the  facta). 
—1.  This  appeal  presents  two  questions.  The 
first  relates  to  the  manner  in  which  the  al- 
leged contract  was  executed,  and  the  second 
to  the  ruling  of  the  court  excluding  parol 
testimony  as  to  matters  occurring  when 
plaintifT  was  selected  as  a  teacher.  The  fol- 
lowing sections  of  Chapter  172,  Laws  of  1913, 
control  the  subject  now  to  be  discu8s«Ml : 

"The  board  at  a  general  or  special  meeting 
called  for  that  purpose,  shall  hire  teachers, 
and  shall  make  contracts  with  such  teachers 
which  shall  specify  the  wages,  number  of 
months  to  be  taught,  and  time  employment  is 
to  begin,  as  agreed  upon  by  the  parties,  and 
shall  file  such  contracts  in  the  oilice  of  the 
district  clerk.  No  contract  shall  be  made 
with  any  teacher  who  is  related  by  blood  or 
marriage  within  the  third  degree  to  any 
member  of  the  school  board  without  the  con- 
currence of  all  the  members  of  the  board,  by 
a  vote  duly  entered  on  the  clerk's  records  of 
proceedings.  Unless  otherwise  provided  in 
the  teachers*  contract,  it  shall  be  understood 
that  the  branches  provided  for  in  the  state 
course  for  the  first  eight  grades  shall  be 
taught  excepting  school  law  and  theory  and 
practice  of  teaching.  .  .  .  Any  duty  im- 
posed upon  the  board  as  a  body  must  be  per- 
formed at  a  regular  or  special  meeting,  and 
must  be  made  a  matter  of  record.  Tlie  con- 
sent to  any  particular  measure  obtained  of 
individual  members  when  not  in  session  is 
[34]  not  an  act  of  the  board,  and  is  not  bind- 
ing upon  the  district.  If  a  contract  is  made 
without  authority  of  the  board,  the  individ- 
ual making  such  contract  shall  be  personally 
liable.'* 

We  think  a  fair  construction  of  these  two 
sections  indicates  that  the  amount  of  salary 
to  be  paid  shall  be  fixed  by  resolution,  and 
that  the  written  contract,  when  prepared, 
shall  be  considered  and  executed  by  the  di- 
rectors at  a  meeting  of  the  board.  The 
district  is  entitled  to  have  the  judgment  of 
the  board,  as  such,  not  only  upon  the  fitness 
of  the  persons  selected,  but  upon  the  form, 
substance  and  sufiTicicncy  of  the  contract 
which  constitutes  the  final  act  of  hiring  and 
makes  the  transaction  complete.  The  teacher 
is  not  hired  when  he  is  designated  by  the 
board  as  the  proper  person  to  be  contracted 
w'ith,  nor  until  a  written  contract  considered 
by  the  board  and  found  sufficient  is  signed 
and  filed  with  the  clerk.  The  selection  is 
merely  preliminary  to  the  final  contract.  It 
points  out  the  persons  to  be  contracted  with, 
and  nothincr  more.  Tliat  such  was  the  actual 
intention  of  the  directors  here  is  indicated 
by  the  fact  that  in  one  instance  the  record 
Fhows  that  a  certain  person  was  designated 
as  a  teacher,  with  a  second  choice,  thus: 
"Intermediate  (grade)  Miss  Irma  Taylor, 
with  second  choice,  Mildred  Ober."  It  is 
plain   that   neither   of   these    persons    could 


have  claimed  that  she  had  been  "hired"  by 
reason  of  this  resolution.  The  selection  of 
all  the  teachers  was  tentative  and  dependent 
upon  their  signing  and  accepting  a  written 
contract  approved  by  the  board.  We  think 
it  important  that  the  board,  as  such,  should 
meet  and  disciiss  the  form  and  substance  of 
a  contract  before  signing  it,  and  that  a  sign- 
ing by  individual  [35]  directors  at  different 
times  and  places  is  insufficient  to  bind  the 
district. 

2.  It  is  a  principle  settled  by  numerous 
decisions  that  where  a  power  is  given  to  a 
corporation  to  do  an  act,  and  the  particular 
method  by  which  that  power  is  to  be  exercised 
is  pointed  out  by  statute,  the  mode  is  the 
measure  of  the  power.  Here  the  power  or 
duty  to  employ  teachers  is  prescribed,  and 
the  particular  method  by  which  that  power 
shall  be  executed  is  also  pointed  out,  and  not 
only  is  this  the  case,  but  the  statute  adds 
the  mandatory  words: 

"Any  duty  imposed  upon  the  board  as  a 
body  must  be  performed  at  a  regular  or 
special  meeting,  and  must  be  made  a  matter 
of  record." 

It  was  the  duty  of  the  board  to  hire  the 
teachers  and  to  enter  into  and  sign  contracts. 
This  duty  they  attempted  to  perform  and 
finish  outside  of  a  regular  or  special  meeting, 
and  their  action  was  void  and  amounted  only 
to  a  personal  contract  of  the  directors  sign- 
ing. Aa  tending  to  support  plaintiff's  con- 
tention, his  counsel  cite  School  Dist.  No.  68 
V.  Allen,  83  Ark.  491,  104  S.  W.  172;  Faulk 
V.  McCartney,  42  Kan.  695,  22  Pac.  712; 
Brown  v.  School  Dist.  No.  41,  1  Kan.  App. 
530,  40  Pac.  826;  Holloway  v.  School -Dist. 
No.  9,  62  Mich.  163,  28  N.  W.  764 ;  Dolan  v. 
Joint  School-Dist  No.  13,  80  Wis.  155,  49  N. 
W.  960;  Splaine  v.  School  Dist.  No.  122,  20 
Wash.  74,  54  Pac.  766.  But  an  examination 
of  these  cases  shows  that  they  were  rendered 
either  under  statutes  widely  different  from 
ours,  or  that  the  services  of  the  teacher  had 
been  actually  accepted  and  rendered,  in  which 
case  the  irregularities  had  been  waived.  So 
here,  if  the  plaintiff  had  been  permitted, 
without  objection,  to  enter  upon  the  perform- 
ance of  his  duties,  the  district  could  not  es- 
cape [36]  paying  him  for  his  services  upon 
that  pretext:  Stout  v.  Yamhill  County,  31 
Ore.  314,  51  Pac.  442,  approved  in  Baker 
County  V.  Huntington,  46  Ore.  275,  280,  79 
Pac.  187,  seems  to  support  plaintiff's  con- 
tention that,  in  cases  of  this  character,  oral 
evidence  is  admissible  to  supply  an  omission 
in  the  records  of  the  board;  but,  in  view  of 
the  fact  that  there  was  no  valiji  execution  of 
the  contract  of  hiring,  this  question  becomes 
immaterial. 

The  judgment  is  affirmed. 

Affirmed. 

Moore,  C.  J.  and  Buruett  and  Harris,  J.J. 
concur. 
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NOTE. 

The  reported  case,  construing  a  statute  re- 
quiring that  any  duty  devolving  on  a  school 
oourd  as  such  shall  be  performed  at  a  meet- 
ing of  the  board,  holds  that  no  valid  con- 
tract with  a  teacher  is  formed  where  the 
teacher  is  selected  at  a  session  of  the  board, 
but  the  contract  is  signed  by  individual  mem- 
bers of  the  board  several  days  later.  It  is 
accordingly  held  that  no  action  by  the  teacher 
will  lie  for  a  breach  of  the  contract.  In  so 
holding,  it  is  said  obiter  that  had  the  teacher 
been  permitted  to  perform  services  under  the 
contract  the  invalidity  thereof  would  not 
have  precluded  a  recovery  of  compensation. 
The  cases  passing  on  tlie  right  of  a  school 
teacher  to  compensation  as  dependent  on  the 
validity  of  his  contract  or  appointment  are 
collated  in  the  note  to  Flanary  v.  Barrett, 
Ann.  Cas.  1913C  370. 


8CANLAN 

V. 

IiA  COSTS. 

Colorado  Supreme  Court — June  7,  1915. 
60  Colo.  440;  140  Pac.  83S. 


Repleviii  —  Damagei  —  GiTins   Rede- 
livery Bond  at  Eridence  of  Malioe. 

In  replevin  for  wearing  apparel,  trunks, 
etc.,  of  the  alleged  value  of  $1,751,  held  on 
a  claim  for  $241,  with  a  claim  of  damages 
for  wrongful  taking  and  detention,  where 
defendant  gave  the  redelivery  bond  required 
by  the  code  and  }iad  the  goods  returned  to 
him,  the  redelivery  was  not  admissible  as 
evidence  of  the  defendant's  malice  or  ani- 
mus, since  he  had  a  clear  statutory  right  to 
the  redelivery. 

litem  —  Oxrner  of  Apartment  Honse. 

Rev.  St.  1908,  §  4013,  providing  that  the 
keeper  of  any  hotel,  tavern,  or  boarding 
house,  or  any  person  renting  furnished  or 
unfurnished  rooms,  shall  have  a  lien  upon 
the  baggage  and  furniture  of  his  guests, 
boarders,  and  tenants  for  lodging,  boarding 
or  renting,  does  not  give  the  owner  of  an 
apartment  house  consisting  of  suites  rented 
furnished  for  housekeeping  purposes  for 
homes  a  lien  upon  the  tenant's  goods  for 
rent,  as  the  words  "any  pernon  who  rents 
furnished  and  unfurnished  rooms"  are  not 
intended  to  include  all  classes  of  rooms  for 
whatever  purpose  rented,  but  are  limited 
to  persons  renting  rooms  for  lodging  pur- 
poses, etc.,  and  do  not  include  furnished 
houses,  as  the  apartment  is  to  all  intents  and 


purpo^s  the  same  as  an  individual  dwelling 
bouse. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  City  and  County 
of   Denver:    Teller,  Judge. 

Action  of  replevin.  Mildred  La  Coste, 
plaintiff,  and  M.  \V.  Scanlan,  defendant. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror. The  facts  are  stated  in  the  opinion. 
Reversed. 

T  Webster  Hoyt  and  L.  M.  Goddnrd  for 
plaintiff  in  error. 

Barnett  d  Campbell  and  John  E.  Fetzer  for 
defendant  in  error. 

[450]  Hill,  J., — This  action  in  replevin 
was  brought  by  the  defendant  in  error  to 
secure  possession  of  her  wearing  apparel, 
trunks,  etc.,  of  the  alleged  value  of  $1,752.1,1, 
claimed  to  have  ))een  wrongfully,  wantonly 
and  maliciously  taken  from  her,  and  thus 
detained  by  the  defendant  (the  plaintiff  in 
error  here).  She  also  claimed  $1,000  dam- 
ages account  of  their  alleged  wrongful  taking 
and  detention.  The  plaintiff  in  error,  here- 
after referred  to  as  the  defendant,  admits  the 
taking  and  detention  of  the  goods,  but  claims 
a  lawful  right  to  do  so,  under  the  provisions 
of  section  4013,  R.  S.  1008,  concerning  liens 
in  certain  cases.  Trial  was  by  jury,  which 
returned  a  verdict  for  the  plaintiff  and  fixed 
her  damages  at  $500,  and  found  the  value  of 
the  property  to  be  $1,250.  The  defendant 
brings  the  case  here  for  review. 

It  appears  that  after  the  property  was 
taken  by  the  sheriff  under  the  writ  of  re- 
plevin, the  defendant,  within  the  time  pro- 
vided by  the  Code,  gave  the  usual  redelivery 
bond  and  had  the  property  returned  to  him. 
The  plaintiff  offered  this  bond  in  evidence. 
When  objection  was  made  her  counsel  stated, 
in  substance,  that  the  purpose  of' it  was  to 
show  the  animus  of  the  defendant  in  takins 
and  holding  these  goods  for  a  claim  of  $241; 
that  the  goods  had  been  replevined  and  a 
bond  given  in  the  sum  of  $r)00;  that  the  de- 
fendant was  then  amply  secured,  and  should 
have  released  the  property;  for  this  reason 
it  was  an  element  tending  to  s^ow  the  animus 
of  the  defendant  in  taking  and  detaining  the 
goods;  that  his  doing  this  (to  wit,  giving  the 
redelivery  bond)  and  the  fact  that  he  did 
it  when  he  was  secured  by  the  replevin 
bond,  was  evidence  tending  to  show  that  he 
had  a  wanton  [451]  motive  in  taking  and  de- 
taining the  goods,  if  it  is  later  shown  that 
he  had  no  lien.  In  overruling  the  objection, 
the  court  said,  "There  is  no  dispute  that  he 
did  not  have  the  legal  right  to  do  it.  Gen- 
eral Barnett's  proposition  is  that  while  he 
might   retain   the   goods,    if   he   does   retain 
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them  under  such  circumstances  he  shows  a 
wrong  motive;  that  is  his  theory  of  the 
case.  .  .  .  Tliat,  I  think,  is  a  matter  en- 
tirely for  the  jury.  The  theory  of  General 
Barnett  is  that  this  indicates  malice.  I  think 
he  is  entitled  to  go  to  the  jury  and  argue 
that  question,  under  those  particular  cir- 
cumstances. I  think  the  objection  should  be 
overruled."  In  this  the  court  erred,  and 
when  the  ruling  is  considered  in  connection 
with  this  conversation,  and  the  instruction 
concerning  exemplary  damages,  it  was  highly 
prejudicial  to  the  rights  of  the  defendant; 
it  <;ave  her  counsel  the  right  to  argue,  and  by 
tiiese  statements  of  court  and  counsel  the 
jury  were  led  to  believe,  that  they  could  find 
that  the  giving  of  this  bond  was  evidence  of 
malice  upon  behalf  of  the  defendant,  and 
assess  damages  accordingly,  although  he  was 
in  the  performance  of  a  lawful  act.  When 
this  case  was  instituted  the  defendant  was 
in  possession  of  this  property.  The  Code 
provides  a  method  whereby  it  could  be  taken 
from  him,  but  it  also  provides  that  when  this 
method  is  followed  he  may,  within  a  certain 
time,  have  the  property  returned  to  him  by 
giving  a  redelivery  bond.  It  does  not  say 
that  he  may  do  this,  conditional  that  he  is 
lawfully  entitled  to  the  possession  of  the 
property.  TJie  necessity  for  the  replevin  act 
is  that  the  right  to  possession  is  usually,  if 
not  always,  in  dispute,  but  the  Code  is  un- 
conditional, and  applies  to  all  cases  where 
property  is  taken  under  this  writ.  It  fol- 
lows that  he  was  but  in  the  exercise  of  a 
lawful  right,  which  neither  the  court,  its 
officers,  or  the  plaintiff,  have  the  right  to 
attempt  to  prevent.  Parlin  v.  Austin,  3  Colo. 
337;   Wyatt  v.  Freeman,  4  Colo.  14. 

For  these  reasons  his  motive  in  giving  the 
bond  is  immaterial,  [452]  and  the  amount 
of  damages  cannot  be  increased  for  any  rea- 
son which  actuated  its  execution.  Denver, 
etc.  R.  Co.  V.  Mills  (decided  April  5,  1915), 
59  Colo.  198,  147  Pac.  685;  Guardian  Trust 
Co.  V.  White  ClitFs  Portland  Cement,  etc.  Co. 
109  Fed.  523;  McMuUen  v.  Ritchie,  64  Fed. 
253. 

llie  defendant  contends  that  the  court 
erred  in  holding  that  the  provisions  of  sec- 
tion 4013,  R.  S.  1908,  did  not  give  him  tlie 
right  to  hold  these  goods  for  the  payment  of 
certain  rent.  In  view  of  a  new  trial  it  is 
proper  to  pass  upon  this  question.  That  por- 
tion of  this  section  necessary  to  consider 
reads : 

"The  keeper  of  any  hotel,  tavern,  or  board- 
ing house,  or  any  person  wlio  rents  furnished 
or  unfurnished  rooms,  shall  have  a  lien  upon 
the  baggage  and  furniture  of  his  or  her  pa- 
trons, boarders,  guests  or  tenants,  for  such 
boarding,  lodging  or  rent." 

The  record  discloses,  that  the  defendant 
owned  what  is  commonly  known  as  an  apart- 
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ment  house,  consisting  of  two,  three  and  four- 
room  suites;  that  he  rents  them  furnished 
for  housekeeping  purposes  for  homes;  that 
he  has  an  office  in  the  building;  that  he  also 
keeps  transients  over  night,  and  has  single 
rooms  for  that  purpose;  that  the  plaintiff 
or  her  father  (a  question  which  is  in  dispute) 
rented  suite  No.  57  in  this  building,  known 
as  a  four-room  apartment,  consisting  of  a 
kitchen,  dining  room,  bedroom,  and  living 
room,  with  closet  and  bath;  that  they  were 
furnished  for  housekeeping  purposes;  that  the 
rent  was  to  be  $32  per  month;  that  the  plain- 
tiff with  her  father  and  mother  occupied  it, 
as  their  home,  for  about  thirteen  months, 
when  they  attempted  to  move  out  without 
paying  $241  back  rent  then  due;  that  the 
plaintiff  had  secured  an  expressman,  and  had 
her  goods  packed  and,  in  the  hall,  when  the 
defendant  declined  to  allow  her  to  take  her 
goods  without  paying  the  [453]  rent,  and 
took  possession  claiming  a  lien  thereon  by 
virtue  of  the  aforesaid  statute. 

In  Morse  v.  Morrison,  16  Colo.  App.  449, 
66  Pac.  169,  it  was  held  that  this  section 
does  not  apply  to  an  unfurnished  room  in 
an  office  building  rented  for  office  purposes. 
The  reasons  given  are  not  only  correct,  but 
convincing,  that  the  words  "any  person  who 
rents  furnished  and  unfurnished  rooms"  as 
used  in  this  section  were  not  intended  to  in^* 
elude  all  classes  of  rooms,  for  whatever  pur- 
pose they  may  be  rented,  but  are  limited  to 
persons  renting  rooms  for  lodging  purposes, 
etc.,  that  is  for  the  same  kind  of  rooms  tliat 
the  keeper  of  a  hotel,  tavern  or  boarding 
house  are  given  a  lien  for.  Tliis  construction, 
likewise,  eliminates  furnished  houses  from  the 
provisions  of  this  section.  The  question,  then, 
to  determine,  is  on  which  side  of  the  line 
w^as  the  plaintiff  and  her  parents;  if  they 
were  furnished  rooms  within  the  meaning  of 
this  section,  then  the  statute  applies. 

In  White  v.  Collins  Bldg.  etc,  Co.  82  App. 
Div.  1,  4,  81  N.  Y.  S.  434,  436,  the  question 
arose  over  what  an  apartment  house  is,  the 
court  said: 

"An  apartment  house  is  a  building  used 
as  a  dwelling  house  for  several  families,  each 
family  living  separate  and  apart  from  the 
others;  that  the  building  is  commodious,  and 
is  very  handsome  in  outward  and  inward  ap- 
pearance, and  fitted  with  every  modern  ap- 
pliance for  the  comfort  of  tenants;  that  each 
separate  family  uses  the  main  hall  for  an 
entrance  to  the  building;  each  suite  of  rooms 
is  a  dwelling  house,  with  a  separate  hall, 
water-closet,  bath,  and  in  itself  complete  in 
every  detail." 

W^hile  this  definition,  when  applied  to  a 
great  many  of  such  buildings,  may  be  too 
elaborate,  concerning  size,  appearance,  and 
appliances,  at  least  outside  of  New  York 
Citv  where  this  case  arose,  we  think  its  con- 
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elusion  correct  and  that  tu  all  intentB  and 
purposes  an  apartment  in  such  buildings 
[454]  consisting  of  a  suite  of  rooms,  separate 
from  the  remainder  of  the  building,  with  con- 
veniences for  housekeeping,  and  intended  for 
that  purpose,  which  is  but  one  of  the  methods 
adopted  to  meet  the  apparent  needs  of  modern 
times,  and  when  occupied  as  a  home,  is  to 
all  intents  and  purposes  the  same  as  an  in- 
dividual dwelling  house.  As  said  in  Wolcott 
V.  Ashenfelter,  5  X.  M.  442,  at  page  450, 
23  Pac.  780,  782,  8  h.R.A.  091: 

''In  case  of  a  building,  erected  with  many 
rooms,  for  the  purpose  of  letting  separate 
apartments  to  different  tenants,  no  occupant 
is  a  tenant  of  the  whole  building,  but  only  of 
a  particular  apartment,  which  apartment  is 
the  tenant's  house.  Over  that  he  has  full 
control.  One  entering  there  without  his  con- 
sent is  a  trespasser.    It  is  his  house." 

Other  cases  sustaining  these  views  are: 
Shearman  v.  Iroquois  Hotel,  etc.  Co.  42  Misc. 
217,  85  N.  Y.  S.  366;  McDowell  v.  Hyman, 
117  Cal.  67,  48  Pac.  984;  Swain  v.  Mizner, 
8  Gray  (Mass.)  182,  69  Am.  Dec.  244. 

The  court  was  correct  in  holding  that  the 
statute  did  not  give  the  defendant  a  lien 
upon  the  property  for  the  rent  in  question. 

Complaint  is  made  to  the  rejection  of  cer- 
tain testimony  and  the  admission  of  other 
testimony  pertaining  to  the  damages,  also  to 
certain  instructions  concerning  the  measure  of 
damages  account  of  not  being  covered  by  the 
pleadings,  and  for  other  reasons.  We  deem 
it  unnecessary  to  go  into  these  matters.  The 
parties  will  be  permitted  to  amend  their 
pleadings,  if  they  desire.  The  other  alleged 
errors,  if  they  are  such  and  are  prejudicial, 
may  not  occur  again.  The  judgment  is  re- 
versed and  the  cause  remanded  for  a  new 
trial. 

Reversed. 

Gabbert,  C.  J.  and  Scott,  J.,  concur. 

Rehearing  denied  July  6,  1915. 


NOTE. 

I<egal  Statui   of   Owner 

House. 


of  Apartment 


An  "apartment  house"  has  been  defined  as 
a  building  arranged  in  several  suites  of  con- 
necting rooms,  each  suite  designed  for  inde- 
pendent housekeeping,  but  with  certain  me- 
chanical conveniences  such  as  heat,  light  or 
elevator  service  furnished  in  common  to  all 
the  families  occupying  the  building.  It  is 
distinguished  from  other  classes  of  buildings 
designed  for  the  occupancy  of  several  families 
by  possessing  a  pretentious  architectural  fin- 
ish, and  bv  the  luxurious  character  of  the 
accommodations  afforded.  Kitchirj^  v.  Brown, 
180  N.  Y.  414,  73  N.  E.  241,  70  L.R.A.  742; 


Grimmer  v.  Tenement  House  Dept.  204  X.  Y. 
370,  97  N.  E.  884.  By  reason  of  possessing 
those  characteristics  an  ''apartment  house'' 
is  distinguished  from  a  ''tenement  house" 
within  a  restriction  against  the  erection  of 
buildings  of  the  latter  kind.  Kitching  v. 
Brown,  180  N.  Y.  414,  73  N.  E.  241,  70  L.R.A. 
742;  White  v.  Collins  Bldg.  etc.  Co.  82  App. 
Div.  1,  81  N.  Y.  S.  434;  Marx  v.  Brogan,  111 
App.  Div.  480,  98  N.  Y.  S.  88.  In  Lignot  v. 
Jaekle,  72  N.  J.  Eq.  233,  65  Atl.  221,  the 
court  in  construing  a  building  restriction 
refused  to  distinguish  between  an  "apart- 
ment house"  and  a  ''flat  house,"  saying: 
"The  thing  intended  to  be  prohibited  by  this 
covenant,  which  was  drafted  about  1888,  was 
the  erection  upon  this  property  of  community- 
houses  termed  'tenement  houses'  or  'tiai 
houses.*  The  fact  that  the  latter  character 
of  house  as  it  became  more  costly  has  a 
different  name,  used  interchangeably  with 
its  old  name,  cannot  vary  or  alter  the  rights 
of  the  parties.  Tlic  only  distinction  sug- 
gested by  anyone  between  an  'apartment'  and 
a  'flat'  is  the  amount  of  rent.  Highly  ornatc' 
private  dwellings  are  often  termed  'mansions,' 
but  it  certainly  could  not  be  successfully  con- 
tended that  if  land  were  restricted  so  that 
it  might  not  have  erected  -on  it  a  private 
dwelling  one  could  erect  a  costly  dwell  in  jj^ 
thereon  and,  by  calling  it  a  'mansion,'  pre- 
vent the  enforcement  of  the  restriction.'* 

It  being  well  settled  that  a  lieu  for  rent 
exists  on  the  effects  of  a  lodger,  but  not,  in 
the  absence  of  a  special  statute,  on  tho8« 
of  a  tenant  (see  the  note  to  Nance  v.  O.  K. 
Houck  Piano  Co.  Ann.  Cas.  1914D  834),  the 
right  of  the  owner  of  an  apartment  house  to 
a  lien  depends  on  the  status  of  such  an  estab- 
lishment and  the  relation  of  the  owner  to  its 
occupants.  An  apartment  house  is  not  a 
"hotel."  Davis  v.  Gay,  141  Mass.  631,  6  N. 
£.  549  (holding  owner  not  to  be  liable  for 
loss  of  goods  of  tenant)  ;  Cromwell  v. 
Stephens,  2  Daly  (X.  Y.)  15  (water  tax). 
Compare  Kieffer  v.  Keough  (Tex.)  188  S.  W. 
44.  Each  apartment  is  regarded  as  a  sepa- 
rate dwelling  house  of  which  its  occupant  is 
a  tenant.  McDowell  v.  Hyman,  117  Cil.  67, 
48  Pac.  984;  Wolcott  v.  Ashenfelter,  5  N.  M. 
442,  23  Pac.  780,  8  L.R.A.  (H)l;  White  v. 
Collins  Bldg.  etc.  Co.  82  App.  Div.  1,  81  N, 
Y.  S.  434.  And  see  Swain  v.  Misner,  8  Gray 
(Mass.)  182,  69  Dec.  244.  It  is  therefore  held 
in  the  reported  case  that  the  owner  of  an 
apartment  house  is  not  within  a  statute  giv- 
ing a  lien  to  "the  keeper  of  any  hotel,  tavern, 
or  boarding  house,  or  any  person  who  rents 
furnished  or  unfurnished  rooms."  To  the 
same  effect  was  the  decision  in  Shearman  v. 
Iroquois  Hotel,  etc.  Co.  42  Misc.  217,  85  N. 
Y.  S.  365,  wherein  the  court,  after  defining 
a  "lodger,"  said:     "The  plaintiff's  husband 


RODSEXH  V.  NORTHWESTERN  MARBLE  WORKS. 

129    Minn.  47$, 


257 


waa  not  a  lodger  in  defendant's  hotel,  but 
the  tenant  of  the  defendant,  having  the  ex- 
clusive right  of  posseasion  and  control  of  a 
separate  and  complete  suita  of  apartments 
therein.  The  very  form  and  terms  of  the 
lease  negative  the  idea  that  the  defendant  in- 
tended that  the  plaintiff's  htisband  should  be 
regarded  as  a  mere  lodger,  while  they  do 
indicate  dearly  that  it  was  intended  that  the 
lease  should  create  between  tlie  parties  the 
conventional  relation  of  landlord  and  tenant. 
There  is  nothing  in  the  lease  itself  from 
which  the  conclusion  could  be  reached  that 
the  defendant  assumed  the  liabilities  of  a 
lodging-house  keeper  in  respect  to  the  plain- 
tiflf  and  her  husband,  or  in  respect  to  their 
property  within  the  premises  rented.  Indeed, 
it  would  seem  that  the  lease  was  so  termed 
as  to  avoid  such  liability.  It  is  true  the  de- 
fendant was  obliged  to  render  certain  serv* 
ice  to  the  plaintiff's  husband  in  connection 
with  his  use  of  the  premises  by  himself  and 
family,  but  it  does  not  appear  but  that  the 
tenant  could  have  waived  this  service,  and, 
in  any  event,  these  services  did  not  interfere 
with  or  limit  the  tenant's  right  of  use  and 
occupation.  This  being  so,  the  defendant 
could  have  no  lien  on  the  plaintiff's  furniture 
under  the  Lien  Law."  However,  in  Kieffer 
▼.  Keough  (Tex.)  188-  S.  W.  44,  it  appeared 
that  the  owner  of  a  building  termed  a  "room- 
ing house"  but  known  as  the  "Hotel  Strat* 
ford"  rented  unfurnished  rooms  or  apart- 
ments, furnishing  to  the  occupants  light, 
water,  heat,  telephone  and  bell-boy  service. 
The  plaintiff  rented  a  suite  of  rooms,  fur- 
nished them  for  housekeeping  and  lived  there- 
in with  his  wife  for  several  months.  It  was 
held  that  the  building  was  a  "hotel"  and  the 
plaintiff  a  "guest"  therein,  and  that  the  owner 
therefore  had  a  lien  for  rent  on  the  plaintiff's 
effects. 
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Trademarks  and  Trade  Names  —  Trans* 
fer  Apart  front  Bnsiness. 

One  having  the  exclusive  right  to  use  a 
trade  name  can  transfer  such  right  to  an- 
other only  when  coupled  with  a  transfer  of 
some  property  or  business  with  which  the 
name  has  become  identified. 

[See  note  at  end  of  this  case.] 
Ann.  Cas.  1917A.— 17. 


Aequlsition  of  Trade  Name  —  Neeessity 
of  Aotnal  Use. 

One  person  cannot  exclude  another  from 
using  a  particular  name  as  a  trade  name, 
unless  he  has  made  actual  prior  use  of  such 
name  as  his  own  trade  name. 

WHat  Constitntes  Infrinceatent  ^  Use 
by  Corporation  of  Oirn  Name. 

If  the  name  of  a  corporation  has  become 
established  as  the  trade  name  of  another  be- 
fore its  use  as  such  by  the  corporation,  the 
corporation  may  be  enjoined  from  using  it 
as  a  trade  name,  except  in  such  form  as  will 
fairly  distinguish  it  from  the  name  already 
in  use. 

[See  Ann.  Cas.  1915B  327,  352.] 

Oeagxa.ph.icBl  Naaaes  —  Aequlsition  of 
Seeondary  Sisnifleanee. 

No  one  can  acquire  the  exclusive  right  to 
use  the  name  of  the  place  where  his  business 
is  located,  nor  the  exclusive  right  to  use 
words  properly  descriptive  of  the  nature  of 
the  business,  but  where  he  establishes  a 
trade  name  containing  such  geographical 
name  and  such  descriptive  words,  if  a  com- 
petitor subsequently  desires  to  use  the  same 
name  and  the  same  or  similar  descriptive 
words  in  his  own  trade  name,  he  must  put 
them  in  such  form,  or  combine  them  with 
other  words  in  such  manner,  that  his  trade 
name  will  be  fairly  distinguishable  from 
the  trade  name  first  in  use. 

[See  Ann.  Cas.  1915A  543.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Polk  county: 
Watts,  Judge. 

Action  for  injunction.  N.  A.  Rodseth, 
plaintiff,  and  Northwestern  Marble  Works  et 
al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The.  facts  are  stated  in 
the  opinion.    Revebsed. 

W.  E,  Rawe,  Charles  Loving  and  0.  A. 
7oungqiU9t  for  appellant. 

Martin  O'Brien,  Ole  J,  Vaule  and  William 
P.  Murphy  for  respondents. 

[473]  Taylor,  C. — Both  parties  to  this  con* 
troversy  are  engaged  in  the  business  of  man- 
ufacturing and  selling  tombstones,  monu- 
ments and  other  marble  and  granite  products 
in  the  city  of  Crookston.  Plaintiff  asserted 
in  his  complaint  that  he  had  the  exclusive 
right  to  do  business  as  the  "Crookston  Marble 
Works,"  and  demanded  that  defendants  be 
enjoined  from  using  that  name.  Defendants 
asserted  in  their  answer  [474]  that  they  had 
the  exclusive  right  to  do  business  as  the 
"Crookston  Marble  Works,"  and  demanded 
that  plaintiff  be  epjoined  from  using  that 
name  and  also  from  using  the  name  "Crooic- 
ston  Marble  and  Monument  Works."  .  The 
court  rendered  judgment  denying  plaintiff 
any  relief  and  enjoining  him  from  doing 
business  under  the  name  "Crookston  Marble 
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Works.".    Plaintiff  appealed  from  the  judg- 
ment. 

For  several  years  prior  to  1901,  defendants 
Ringdahl,  Sundet  and  Hamel  were  engaged 
in  the  marble  business  at  Crookston  under 
the  firm  name  and  style  of  "Northwestern 
Marble  Works,"  and  were  the  only  concern 
engaged  in  that  line  of  business  in  that 
vicinity.  Much  of  their  business  was  done 
by  mail,  and  letters  intended  for  them  were 
sometimes  addressed  to  "Crookston  Marble 
Works"  or  "Marble  Works."  In  1901,  Hans 
E.  Nesne..  and  Charles  E.  Bourden  formed  a 
partnership  and  engaged  in  the  marble  buni- 
ness  at  Crookston  uhder  the  firm  name  and 
style  of  "Crookston  Marble  Works."  In 
July,  1902,  defendants  Ringdahl,  Sundet  and 
Hamel  and  certain  associates  organized  a  cor- 
poration under  the  corporate  name  and  style 
of  "Crookston  Marble  Works,"  and  com- 
menced doing  business  under  that  name. 
Nesne  and  Bourden,  claiming  the  prior  xight 
to  use  the  naiue  "Crookston  Marble  Works" 
as  a  trade  name,  brought  an  action  against 
defendants  Ringdahl,  Sundet  and  Ham^l  and 
the  "Crookstoil  Marble  Works,"  a  corpora- 
tion, which  resulted  in  perpetually  enjoining 
the  defendants  therein  from  doing  business 
Under  the  name  "Crookston  Marble  Works." 
See  Nesne  v.  Sundet,  93  Minn.  299,  101  N.  W. 
490,  lOG  Am.  St.  Rep.  439,  3  Ann.  Cas.  30. 
Thereafter  the  individual  defendants  organs 
ized  another  corporation  under  the  name 
"Northwestern  Marble  Works"  and  continued 
their  business  under  that  name.  Nesne  and  his 
associates  also  organized  a  corporation  un- 
der the  name  ''Crookston'  Marble  Works" 
and  continued  their  business  under  that  name 
as  a  corporation.  In  1910  Nesne  and  his 
company  removed  their  property,  machinery 
and  business  from  Crookston  to  Fargo, 
North  Dakota,  where  they  organized  another 
corporation  under  the  name  "Dakota  Moni»- 
ment  Company,"  to  which  they  transferred 
their  entire  business,  and  thereafter  it  was 
conducted  at  Fargo  under  the  name  "Dakota 
Monument  [475]  Company."  They  retained 
a  post-office  box  at  Crookston  in  the  name 
of  the  Crookston  Marble  Works,  and  sent 
collectors  into  that  territory  to  collect  out- 
standing aceounts  payable  to  the  Crookston 
Marble  Works,  and  these  representatives 
sometimes  took  orders  in  the  name  of  that 
company,  but  such  orders  were  always  sent 
to  the  Dakota  Co.  and  were  filled  by  the 
Dakota  Co.  at  Fargo.  After  their  removal 
to  Fargo,  the  Nesne  concern  had  neither  prop- 
erty nor  place  of  business  at  Crookston' 
and  filled  no  orders  from  that  place,  and 
ceased  to  use  the  name  "Crookston  Marble 
Works,"  except  as  above  stated.  In  1911, 
plaintiff,  wha  had  been  employed  by  defend- 
ants for  many  years,  left  their  employ  and 
began  business  for  himself  in  the  same  line, 


.  at  Crookston,  under  the  name  and  style  of  the 
"Crookston  Monument  Works."  In  January, 
1914,  defendants  made  an  application  to  va- 
cate the  injunction  restraining  them  from 
using  the  name  "Crookston  Marble  Works," 
on  the  ground  that  the  Nesne  concern  had 
abandoned  the  name  and  ceased  to  do  busi- 
ness under  it.  This  application  was  granted 
and  the  injunction  vacated  in  June,  1914. 
Immediately  thereafter  defendants  began  do- 
ing business  under  the  name  "Crookston 
Marble  Works."  In  January,  1914,  after 
service  of  notice  of  the  application  to  vacate 
the  injunction  but  before  the  hearing  upon 
such  application,  the  Nesne  Co.  executed  to 
plaintiff  an  instrument  whereby  that  corpo- 
ration "for  value  received  hereby  assigns, 
transfers,  and  sets  over  to  Nels  Rodseth  the 
right  to  use  the  name  of  Crookston  Marble 
Works  in  his  business  at  Crookston,  Minne- 
sota, and  vicinity,  and  to  have  and  retain 
the  good  will  which  accompanies  the  use  of 
said  name,  and  to  conduct  and  operate  his 
business  under  said  name.".  Plaintiff  inune- 
diately  inserted  the  word  "Marble"  in  his 
business  name  and  has  been  doing  business 
under  the  name  "Crookston  Marble  and  Monu- 
ment Works"  ever  since.  As  soon  as  defend- 
ants began  using  the  name  "Crookston  Mar- 
ble Works,"  plaintiff  brought  this  action  to 
enjoin  them  from  doing  so. 

The  admitted  facts  are  conceded  by  both 
parties  to  be  ample  to  warrant  the  granting 
of  an  injunction  against  the  party  not  en- 
titled to  use  the  coveted  name,  and  we  shall 
not  stop  to  rehearse  them  further.  The 
question  presented  is,  which  party  has  ac- 
quired rights,  [476]  prior  in  point  of  time, 
that  are  infringed  by  the  use  of  the  name  by 
the  other  party. 

i?laintiff  claims  that  under  his  conveyance 
from  the  Nesne  Co.  he  acquired  the  right, 
formerly  possessed  by  that  company,  to  the 
exclusive  use  of  the  name  as  against  defend- 
ants. It  is  well  settled  that  the  transfer  of  a 
trade  name  can  be  made  only  when  coupled 
with  the  transfer  of  some  product  or  busi- 
ness with  which  it  has  become  identified. 
One  having  the  right  to  use  a  trade  name 
cannot  convey  to  another  the  naked  right 
'  to  the  exclusive  use  of  such  name  independ- 
ent of  any  interest  in  the  property  or  busi- 
'ness  to  which  it  has  been  applied.  Cigar- 
Makers*  Protective  Union  v.  Oonhaim,  40 
Minn.  243,  41  N.  W  943,  3  L.R.A.  125,  1^ 
Am.  St.  Rep.  726.  Falk  v.  American  West 
Indies  Trading  Co.  180  N.  Y.  445,  73  N.  E. 
239,  105  Am.  St.  Rep.  778,  2  Ann.  Cas.  216, 
and  cases  cited  in  note  appended  thereto;  also 
cases  cited  in  subdivision  III,  paragraph  b,  of 
note  appended  to  same  case  in  1  L.R.A.  (N.S.) 
704.  Where  the  bare  right  to  use  the  name 
is  all  that  is  transferred,  the  name  no  longer 
serves  to  point  out  and  proteet  the  business 
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with  which  it  has  become  identified,  nor  to 
secure  the  public  again9t  deception,  but 
tends  to  give  to  a  different  business  the  bene- 
fit of  the  reputation  establislied  by  the  busi- 
ness to  which  the  name  had  previously  been 
applied;  and  the  courts  are  unanimous  in 
holding  that  such  transfers  are  of  no  effect. 
The  transfer  to  plaintiff  conveyed  no  prop- 
erty, and  no  part  of,  or  interest  in,  the  busi- 
ness of  the  Nesne  concern;  and  hence  gave 
no  prior  or  paramount  right  to  use  the  name 
*'Crookston  Marble  Works." 

Defendants  contend  that,  ever  since  the 
incorporation  of  defendant  "Crookston  Mar- 
ble Works"  in  3902,  they  have  had  the  right, 
as  against  all  the  world  except  the  Nesne 
concern,  to  do  business  under  that  name, 
and  that  such  right  is  prior  and  paramount 
to  any  right  acquired  by  plaintiff.  They 
insist  that  the  right  of  the  corporation  to  do 
business  in  its  corporate  name  was  merely 
in  obeyance  while  the  injunction  was  in  force; 
and  that,  after  the  injunction  had  been 
vacated,  such  right  revived  as  of  the  date 
of  the  incorporation,  and  is  prior  in  time 
to  the  time  that  plaintiff  began  business  in 
1911. 

The  question  here  involved  is  the  right  to 
use  a  trade  name,  and  must  be  4etermined 
by  the  rules  governing  the  use  of  such  names. 
[477]  Adopting  i^  particular  name  as  its 
corporate  name  does  not  necessarily  give  a 
corporation  the  right  to  use  such  name  as  a 
trade  name.  The  names  which  it  may  select 
are  so  unlimited  in  number  that  there  is  no 
need  to  select  one  already  appropriated  by 
another,  and  if  it  sees  fit  to  incorporate  un- 
der a  name  already  in  use  by  another  as  a 
trade  name,  it  acquires  no  right  to  use  such 
name  as  its  own  trade  name.  Nesne  v.  Sun- 
det,  93  Minn.  299,  101  N.  W.  490,  106  Am. 
St.  439,  3  Ann.  Cas.  30.  The  right  to  ex- 
dude  another  from  using  a  particular  name 
as  a  trade  name  depends  upon  whether  the 
one  asserting  such  right  has  made  actual 
prior  use  of  such  name  as  his  own  trade 
name.  The  intent  to  appropriate  a  name  as 
a  trade  name,  not  followed  by  actual  user,  is 
not  sufficient.  28  Am.  &  Eng.  £nc.  of  Law 
(2d  ed.)  393.  A  person  may  lose  the  right 
to  use  his  own  name  as  a  trade  name  except 
in  such  form,  or  in  such  combination  with 
other  words,  as  will  distinguish  bis  business 
and  product  from  that  of  a  competitor  whose 
business  or  product  is  already  generally 
known  by  such  name.  Morton  v.  Morton,  148 
Cal.  142,  82  Pac.  664,  1  L.R.A.(N.S.)  660,  and 
cases  cited  in  note;  i£tna  Mill,  etc.  Co.  v. 
Kramer  Milling  Co.  82  Kan.  679,  109  Pac. 
692,  28  L.R.A.(N.S.)  934,  and  cases  cited  in 
note.  The.  same  rule  applies  with  greater 
force  to  corporations.  International  Silver 
Co.  V.  William  H.  Rogers  Corp.  60  N.  J.  Eq. 
119,  57  Atl.  1037,  2  Ann.  Cas.  407,  and  cases 
cited  in  note  at  page  418. 


In  the  present  case  defendants  established 
a  business  under  the  trade  name  "North- 
western Marble  Works,"  but  not  only  did 
not  establish  a  business  under  the  trade 
name  "Crookston  Marble  Works,"  but  were 
prohibited  from  doing  so.  It  follows  that 
defendants  had  acquired  no  right  to  do  busi- 
ness under  the  name  "Crookston  Marble 
Works,"  and  no  right  to  use  that  name  as 
a  trade  name  at  the  time  plaintiff  began 
business  as  the  "Crookston  Marble  and  Monu- 
ment Works,"  and  that  no  rights  possessed 
by  defendants  were  infringed  by  the  use  of 
such  name  by  plaintiff. 

The  question  remains  whether  the  use  of 
the  name,  "Crookston  Marble  Works,"  by 
defendants  in  1914,  constituted  unfair  com- 
petition with  plaintiff.  Much  of  the  business 
of  both  parties  consists  in  manufacturing  and 
furnishing  monuments  to  fill  orders  [478]  re- 
ceived by  mail;  and  both  insist  that  the 
names  "Crookston  Marble  Works"  and 
"Crookston  Marble  and  Monument  Works," 
are  so  nearly  alike  that  the  public  fails  to 
discriminate  between  them;  and  each  com- 
plains that,  in  consequence  thereof,  the  other 
receives  orders  intended  for  himself.  That 
the  similarity  in  these  names  misleads  the 
public  is  admitted  and  asserted  by  both  par- 
ties. 

The  word  "Crookston"  is  the  name  of  the 
city  where  both  are  doing  business,  and  both 
have  the  right  to  use  that  name  to  indicate 
that  they  are  doing  business  at  that  place. 
The  words  "Marble  W^orks,"  "Monument 
Works"  and  "Marble  and  Monument  Works" 
are  descriptive  of  the  character  of  the  busi- 
ness and  also  of  the  product  offered  to  tlic 
public,  and  both  parties  have  the  right  to 
use  such  descriptive  words.  But  where  one 
manufacturer  or  dealer  has  adopted  and  ac- 
quired the  right  to  use,  as  a  trade  name,  a 
combination  of  words  which  indicates  his 
place  of  business  and  also  is  descriptive  of 
his  product,  if  another,  although  engaged  in 
the  same  line  of  business  in  the  same  town, 
and  having  the  right  to  use  the  same  words 
to  indicate  his  location  and  the  nature  of 
his  business,  thereafter  combines  such  words 
into  a  trade  name  for  himself,  which  is,  in 
form,  so  nearly  like  that  previously  adopted 
by  his  competitor  as  to  mislead  the  public,  it 
constitutes  unfair  competition.  VVliile  his 
competitor  cannot  acquire  the  exclusive  right 
to  use  the  name  of  the  town  in  which  both 
do  business,  nor  the  exclusive  right  to  use 
the  descriptive  words  ordinarily  used  to  in- 
dicate the  nature  of  such  business;  yet,  if 
the  one  second  in  point  of  time  desires  to 
incorporate  such  words  in  his  own  trade 
name,  he  must  use  them  in  such  form,  or 
combine  them  with  other  words  in  such  man- 
ner, that  his  trade  name  will  be  fairly  dis- 
tinguishable from  tliat  of  his  competitor.  He 
is  not  permitted  to  simulate  the  prior  trade 
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name  to  such  an  extent  that  purchasers  will 
be  led  to  deal  with  him  under  the  belief 
that  they  are  dealing  with  his  competitor. 
Rickard  v.  Caton  College  Co.  88  Minn.  242, 
92  N.  W.  958;  Sheffield-King  Milling  Co.  v. 
Sheffield  Mill,  etc.  Co.  105  Minn.  315,  117  N. 
VV.  447,  127  Am.  St.  Rep.  574;  North- 
western Knitting  Co.  v.  Garon,  112  Minn. 
321,  128  N.  W.  288;  Buzby  v.  Davis,  160  Fed. 
275,  80  C.  C.  A.  163,  10  Ann.  Cas.  68,  and 
cases  cited  in  note;  Dyment  v.  Lewis,  [479] 
144  la.  509,  123  N.  W.  244,  26  L.R.A.(N.S.) 
73,  and  cases  cited  in  note. 

The  facts  are  fully  set  forth  in  the  findings 
of  the  learned  trial  court  and  a  new  trial  is 
unnecessary. 

The  judgment  is  reversed  with  directions  to 
amend  the  conclusions  of  law  to  conform  to 
the  views  hereinbefore  expressed  and  to  ren- 
der judgment  accordingly. 

Schaller,  J.,  took  no  part. 


NOTE. 

Assicnability  of  Tvademarks  ajtd  Trade 

Namei. 

Scope  of  Note,    260. 

In  General,     260. 

Assignment  Apart   from   Business: 

Impersonal  Mark  or  Name,   262. 

Personal  Mark  or  Name,    263. 


Scope  of  Note, 

Tlie  present  note  reviews  the  recent  cases 
passing  on  the  assignability  of  a  trademark 
or  trade  name.  The  earlier  cases  are  collated 
in  the  notes  to  Falk  v.  American  West  Indies 
Trading  Co.  2  Ann.  Cas.  216,  and  Symonds  v. 
Jones,  17  Am.  St.  Rep.  485,  497. 

In  General* 

The  rule  that  the  assignability  of  a  trade- 
mark or  trade  name  depends  on  whether  the 
mark  or  name  in  question  is  personal,  or 
general  and  impersonal,  and  that  a  personal 
trademark — that  is,  one  which  indicates  to 
the  public  that  the  personal  care  and  skill 
of  a  certain  individual  have  been  exercised 
in  the  selection  or  production  of  the  goods 
on  which  the  mark  is  used — is  not  assigna- 
ble, has  been  further  supported  by  the  follow- 
ing recent  cases.  Read  v.  Mackay,  47  Misc. 
435,  95  N.  Y.  S.  935;  Burrow  v.  Marcean, 
-67  Misc.  656,  124  N,  Y.  S.  810.  In  the  case 
first  cited,  wherein  the  transfer  of  a  banking 
name  was  in  dispute,  it  was  held  that  such 
a  symbol  was  so  inseparably  associated  with 
the  personal  attributes  of  the  individual  en- 
gaged in  that  business  that  the  trade  name 
^was  incapable  of  transfer.     The  court  said: 


"With  the  growth   and  expansion   of  trade 
the  courts  recognized  the  facts  that  a  firm 
name  may  be  so  used  as  to  become  impersonal 
to   the  individuals  conducting  the   business, 
and  in  course  of  time  indicate  commonly  the 
kind  or  quality  of  the  article  made  or  dealt 
in,   rather   than   the   personal   attributes   of 
the  makers  or  dealers;   and  that  in  such  a 
case  the  firm  name,  since  its  use  would  no 
longer    tend    to    deceive,    may    properly    be 
deemed  a  part  of  the  goodwill,  to  be  trans- 
ferable  with   and   as   a   part  of  the   latter. 
This  view  culminated   in  this   state   in   the 
decision  of  our  court  of  last  resort  in  Slater 
V.  Slater,   175  N.  Y.  143,  67  N.  E.  224,  61 
L.R.A.  796,  96  Am.  St.  Rep.  605,  which  was 
to  the  effect  that  the  business  name   of  a 
firm  of  shoe  manufacturers  and  dealers  was 
a  part  of  the  goodwill  of  the  business,  sub- 
ject to  compulsory  sale  with   the  goodwill, 
upon  the  death  of  one  of  the  partners,  for  the 
benefit   of  his  estate.     The  court,   however, 
seemingly  guarding  against  the  claim  that  its 
conclusion  was  meant  to  be  of  general  appli- 
cation, carefully  predicated  the  decision   of 
the   facts   of   the  case   in   hand.     At  most, 
therefore,  the  adjudication  last  alluded  to  Is 
authority  for  the  contention  that  in  the  case 
of  tradesmen,  where  the  firm  name  has  ceased 
to   point   to  the   personal   attributes  of  the 
partners,  and  has  become  impersonal  to  them, 
it   will  constitute   a   part  of  the  goodwill, 
and  is  capable  of  transfer  to  and  for  the  use 
of  the  purchaser  of  such  goodwill.     This  is 
because  the  name  in  such  a  case  has  acquired 
some  of  the  constituents  of  a  trademark.     It 
remains,  however,  that  if  the  trademark  con- 
veys the  meaning  that  the  article  dealt  in  is 
made  under  the  continued  supervision  of  its 
former  owners,   persons   of   known   skill,    bo 
that  its  use  by  another  might  lead  to  a  fraud, 
courts    of    equity    would    not    protect    such 
use,  and  that  they  will  not  decree  its  sale. 
28  Am.  &  Eng.  Enc.  of  Law    (2d  ed.)    399; 
Prince  Mfg.   Co.  v.   Prince's  Metallic  Paint 
Co.  136  N.  Y.  24,  38,  31  N.  E.  990,  17  L.R.A. 
129.     From  what  has  been  said,  it  follows 
that  while  a  firm  name  may  in  some  cases 
be  deemed  a  part  of  the  goodwill  of   busi- 
ness, it  is  not  of  itself,  and  necessarily,   a 
part  of  the  goodwill,  and  that  while  in  trade 
it  may,  under  some  circumstances,  be  such, 
it  cannot  become  a  part  of  the  goodwill   in 
cases    of    business    which    depend    upon    the 
personal  attributes  of  the  partners  engaged 
therein,    such    as    professional    partnerships. 
In  such  cases  it  has  been  ruled  that  the  good- 
will of  business  does  not  include  the   firm 
name  (Morgan  v.  Schuyler,  79  N.  Y.  490,  35 
Am.  Rep.  543),  and  that  the  court  will  not 
order  a  compulsory  sale   (Slack  v.  Suddoth, 
102  Tenn.  375,  62  S.  W.  180,  45  L.R.A.  689, 
73  Am.   St.   Rep.   881).     It  is  quite  clear, 
therefore,  that  the  firm  name,  while  in  every 
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ease  a  valuable  adjunct  to  the  goodwilli  is 
not  necessarily  a  part  of  the  goodwill  simply 
by  reason  of  the  fact  that  it  is  an  established 
firm  name;  and  in  my  opinion  there  is  no 
basis  for  a  distinction  between  a  partnership 
name  of  a  banking  business  and  a  professional 
partnership  for  the  purposes  of  the  present 
question.  Each  is  equally  distinguishable 
from  a  manufacturing  or  trading  partnership, 
so  far  as  the  inclusion  or  exclusion  of  the 
firm  name  in  or  from  the  goodwill  is  made 
to  depend  upon  the  personal  qualities  of  the 
members  of  the  firm.  The  banker,  as  such, 
while,  of  course,  essential  to  trade  and  a 
means  of  it,  is  not  a  trader  or  tradesman. 
No  more  so  than  is  the  publisher  of  a  news- 
paper or  magazine,  who  advertises  his  pa- 
tron's wares.  His  calling  partakes  rather  of 
the  characteristics  of  an  employment,  a  pro- 
fession (Banks,  Banking,  2  New  Internat. 
Ency.  432;  2  Eucy.  Americana)  ;  his  rela- 
tion to  his  clients  being  one  involving  the 
greatest  trust  and  confidence.  It  is  difiKcult 
to  conceive  of  a  calling  in  which  individual 
qualities  may  be  deemed  to  be  of  greater  im- 
portance in  their  bearing  upon  the  relations 
assumed;  and  the  banker's  personal  probity 
and  integrity  are  as  much  individual  char- 
acteristics as  is  the  peculiar  skill  of  the  legal 
or  medical  practitioner.  In  the  employment 
of  the  one  as  much  as  in  the  other  do  these 
personal  attributes  of  the  individual,  and 
his  recognized  possession  of  them,  play  the 
most  conspicuous  parts.  These  personal 
qualities  enter  into  the  calling  of  the  banker 
no  less  than  they  do  into  that  of  the  lawyer 
or  physician.  As  was  said  by  the  court  in 
Cassidy  v.  Uhlmann,  170  N.  Y.  526,  63  N.  E. 
554:  'In  this  age  of  banks  and  banking, 
confidence  is  the  cornerstone  of  the  whole 
business  structure.'  It  is  impossible  so  to 
transfer  the  individual  attributes  of  the  mem- 
bers of  a  professional  firm  so  as  to  invest  the 
transferee  with  the  possession  of  them;  hence 
the  name  (the  symbol  of  those  particular 
attributes)  cannot,  it  is  held,  be  sold  as  a 
part  of-  the  business  which  had  its  dependence 
upon  them.  Every  reason  for  the  rule  applies 
as  well  to  the  business  of  a  banking  firm, 
and  I  am  bound  to  hold  that  the  name,  while 
it  may  be  the  subject  of  agreement  between 
the  partners,  cannot  and  should  not  be  made 
the  subject  of  a  compulsory  sale  to  any  one 
who  will  buy.  After  diligent  research,  I 
have  not  been  able  to  find,  nor  have  I  been 
referred  by  counsel  to,  a  single  instance  of  a 
compulsory  sale  of  the  goodwill  of  a  bank- 
ing firm  inclusive  of  the  name."  In  Lynch 
V.  John  Single  Paper  Co.  115  App.  Div.  911, 
101  N.  Y.  S.  824,  it  was  declared  that  under 
the  labor  law  a  labor  union  could  not  assign 
its  trademark  except  to  a  subsidiary  branch. 
The  court  said:  "The  more  important  ques- 
tion involved  in  this  demurrer  is,  therefore. 


whether  a  cause  of  action  is  stated  in  favor 
of  the  International  Typographical  Union  and 
the  Allied  I'rinting  Trades  Council,  its  li- 
censee. Section  15  of  the  labor  law  (Laws 
1897,  p.  466,  c.  415 )  provides  that  a  union  or 
association  of  employees  may  adopt  a  device 
in  the  form  of  a  label  for  the  purpose  of 
designating  the  products  of  the  labor  of  the 
members  thereof.  Copies  are  to  be  filed  in 
the  office  of  the  secretary  of  state,  who  shall 
issue  a  certificate  of  the  tiling  thereof.  Thii> 
certificate  shall  not  be  assignable  by  the  union 
or  association  to  whom  it  is  issued.  Section 
16,  as  originally  adopted,  provided  that  a 
penalty  might  be  collected  in  a  civil  action 
by  the  party  aggrieved  against  one  using  a 
label  without  authority,  and  such  aggrieved 
party  was  authorized  to  maintain  an  action 
to  enjoin  the  unauthorized  use  of  such  label 
and  to  recover  such  damages  as  might  re- 
sult from  such  unauthorized  use.  In  1902 
the  provision  relating  to  the  penalty  was 
stricken  out,  and  a  provision  making  the  un- 
lawful use  of  the  label  a  crime  was  inserted. 
Whether  or  not,  independent  of  the  statute, 
the  International  Typographical  Union  had  a 
property  right  to  this  label  which  the  courts 
would  protect,  see  Strasser  v.  Moonelis,  55 
Super.  Ct.  197.  At  least,  the  statute,  so  far 
as  the  equitable  remedy  is  concerned,  is  not 
penal.  It  should  be  fairly  and  liberally  con- 
strued, so  that  the  wrongs  which  the  legis- 
lature intended  to  redress  may  be  reached. 
It  appears  from  the  complaint  that  the  In- 
ternational Typographical  Union  is  an  asso- 
ciation of  employees,  having  affiliated  with 
it  and  subject  to  its  jurisdiction  various 
printing  trades  councils.  One  of  these,  the 
Allied  Printing  Trades  Council,  is  a  sub- 
ordinate body  of,  and  affiliated  with,  and 
subject  to  the  general  control  and  direction 
of  the  International  Typographical  Union. 
In  1896  the  International  Typographical 
Union  adopted  and  registered  a  certain  label 
'for  the  purpose  of  designating  the  products 
of  the  labor  of  the  members  of  the  various 
bodies  affiliated  with  it  and  under  its  juris- 
diction and  control;'  and  for  that  purpose  it 
has  'furnished  and  transmitted  the  same  to 
the  local  union  and  subordinate  bodies  of 
said  International  Typographical  Union.'  It 
may  fairly  be  inferred,  therefore,  that  the 
various  trades  councils  are  local  branches 
of  the  International  Typographical  Union. 
Their  members  are  its  members,  and,  when 
it  adopted  a  label  for  the  purpose  of  desig- 
nating the  products  of  the  labor  of  such 
members,  it  might  fairly  be  said,  in  the  lan- 
guage of  the  statute,  to  have  adopted  it  for 
the  purpose  of  designating  the  products  of 
its  members.  It  next  appears  that  the  Inter- 
national Typographical  Union  has  conferred 
upon  the  Allied  Printing  Irades  Council  of 
Syracuse  the  exclusive  right  to  use  and  ccn- 
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trol  this  label  in  that  city.  The  statute  has 
<:onferred  a  property  right  in  such  a  label, 
even  if  its  originator  did  not  already  possess 
it.  This  right  could  be  sold  or  assigned,  un- 
less these  acts  were  prohibited.  Fairly  con- 
strued, the  statute  does  mean  to  prohibit 
such  an  assignment.  Not,  however,  a  license 
conferred  by  the  Union  or  association  upon 
some  of  its  members  or  legal  branches  to  use 
the  label  in  a  specified  locality." 

The  rule  that  a  trademark  may  be  assigned 
when  it  is  impersonal  and  does  not  stand 
for  the  element  of  personal  skill  and  care, 
and  means  no  more  than  that  the  goods  are 
of  a  certain  character  and  quality,  has  been 
supported  by  a  few  recent  cases.  Fish  Bros. 
Wagon  Co.  v.  Fish  Bros.  Mfg.  Co.  95  Fed. 
457,  37  C.  C.  A.  146;  Independent  Baking 
Powder  Co.  v.  Boorman,  175  Fed.  448 ;  Wilmer 
v.  Thomas,  74  Md  485,  22  Atl.  403,  13  L.R.A. 
380:  Seabrook  v.  Grimes,  107  Md.  410,  68 
Atl.  883,  126  Am.  St.  Rep.  400,  16  L.R.A. 
(N.S.)  483;  Frank  v.  Sleeper,  150  Mass.  583, 
23  N.  E.  213;  Ludwig  v.  Claviola  Co.  144 
App.  Div.  388,  129  N.  Y.  S.  310.  Thus  in 
Frank  v.  Sleeper,  supra,  it  was  said :  "There 
is  obviously  no  ground  for  the  contention  that 
the  allegations  of  the  bill  do  not  show  a  trade- 
mark indicating  origin  or  ownership  or  a 
distinctive  kind  of  cigars,  but  do  show  only  a 
mark  indicating  that  the  cigars  were  of  excel- 
lent quality,  and  that  they  had  been  selected 
by  Samuel  personally.  The  defendants  rely 
upon  what  they  term  findings  of  fact  in  the 
decree,  as  limiting  the  all^ations  of  the  bill, 
and  modifying  the  rule  that  it  is  only  neces- 
sary that  the  decree  should  be  warranted  by 
them.  It  is  said  that  the  court  found  as  a 
fact  either  that  the  mark  'N.  S.'  failed  to  in- 
dicate origin  or  ownership,  or  that  it  indi- 
cated that  the  personal  skill  of  Samuel  was 
used  in  examining  and  approving  the  cigars. 
The  decree  itself  answers  this  argument. 
It  finds  that  the  letters  'N.  S.'  constitute  a 
valid  trademark,  used  to  represent  a  cigar 
of  a  certain  and  distinctive  kind,  and  that 
it  was  assignable,  and  that  it  was  a  symbol 
which  did  not  indicate  personal  selection. 
This  is  not  qualified  by  the  connected  words, 
'further  than  that  it  was  the  name  of  cigars 
of  a  certain  size,  quality,  and  shape,'  be- 
cause cigars  of  a  distinctive  origin  or  owner- 
ship or  kind  may  also  be  of  a  certain  sixe, 
quality,  and  shape,  and  the  same  symbol 
which  indicates  both  cannot  indicate  *per- 
sonal  selection,'  in  the  sense  in  which  the 
word  is  used  in  relation  to  trademarks." 

A86ignwient  Apart  from  Business, 

Impersonal  Mark  ob  Name. 

The  rule  that  an  impersonal  trademark  or 
trade  name  is  not  assignable  in  gross  apart 
from  the  business  to  which  it  is  appurtenant 


has  the  support  of  a  uniform  line  of  recent 
decisions. 

England.— 'Re  Wellcome  32  Ch.  D.  213;  In 
re  Magnolia  Metal  Co.'s  Trademarks  [1897] 
2  Ch.  371. 

Canada. — Matter  of  Vulcan  Trademark,  15 
Can.  Exch.  265,  22  Dominion  L.  Rep.  214, 
affirmed  51  Can.  Sup.  Ct.  411,  24  Dominion 
L.  Rep.  621 ;  Tilley  v.  de  Forest,  4  N.  Bruns. 
£q.  Rep.  343. 

United  States. — Royal  Baking  Powder  Co. 
V.  Raymond,  70  Fed.  376,  affirmed  29  C.  C.  A. 
245,  55  U.  S.  App.  575,  85  Fed.  231;  Re 
Heinisch's  Sons  Co.  v.  Boker,  86  Fed.  765; 
Bulte  V.  Iglehart,  137  Fed.  492,  70  C.  C.  A. 
76;  Lea  v.  New  Home  Sewing  Mach.  Co.  139 
Fed.  732;  Eiseman  v.  Schiffer,  157  Fed.  473; 
Dietz  V.  Horton  Mfg.  Co.  170  Fed.  865,  96 
C.  C.  A.  41;  Independent  Baking  Powder  Co. 
V.  Boorman,  175  Fed.  448;  Spiegel  v.  Zucker- 
man,  175  Fed.  978;  In  re  Jaysee  Corset  Co. 
201  Fed.  779;  Jacoway  v.  Young,  228  Fed. 
630,  143  C.  C.  A.  152;  Carroll  v.  Duluth 
Superior  Milling  Co.  232  Fed.  675;  President 
Suspender  Co.  v.  MacVVilliam,  233  Fed.  433. 
Compare  L.  E.  Waterman  Co.  v.  Modern  Pen 
Co.  235  U.  S.  88,  59  U.  S.  (L.  ed.)  142. 

District    of    Columbia^, — Mayer    Fertilizer, 
etc.  Co.  v.  Virginia-Carolina  Chemical  Co.  35 
App.  Cas.  425;  Jackson  Corset  Co.  v.  Cohen« 
38    App.    Cas.    482;    Sauers    Milling   Co.   \ 
Kehlor  Flour  Mills  Co.  39  App.  Cas.  535. 

Haioaii. — Gear  v.  Kenyon,  10  Hawaii  162. 

Maryland. — Wilmer  v.  Thomas,  74  Md.  485, 
22  Atl.  403,  13  L.R.A.  380;  Bagby,  etc.  Co. 
V.  Rivers,  87  Md.  400,  422,  40  Atl.  171,  67 
Am.  St.  Rep.  357,  40  L.R.A.  632;  Seabrook 
V.  Grimes,  107  Md.  410,  68  Atl.  883,  126  Am. 
St.  Rep.  400,  16  L.R.A.(N.S.)   483. 

Massachusetts. — Moore  v.  Rawson,  IS.! 
Mass.  264,  70  N.  £.  64 ;  Grossman  v.  ^Griggs, 
186  Mass.  275,  71  N.  £.  560. 

Michigan. — Williams  v.  Farrand,  88  Mich. 
473,  50  N.  W.  446,  14  L.R.A,  161. 

Minnesota. — See   the   reported   case. 

New  York. — Andrew  Jurgens  Co.  ▼.  Wood- 
bury, 56  Misc.  404,  106  N.  Y.  S.  571 ;  Ludwig 
V.  Claviola  Co.  144  App.  Div.  388,  129  N.  Y. 
S.  310;  Merritt  Burial,  etc,  Co.  v.  Stephen 
Merritt  Co.  155  App.  Div.  665,  140  N.  Y.  S. 
895. 

Texas. — Western  Grocer  Co.  v.  Caffarelli, 
108  S.  W.  413,  reversed  on  other  point  102 
Tex.  104,  127  S.  W.  1018. 

In  Carroll  v.  Duluth  Superior  Milling  Co. 
232  Fed.  675,  it  was  said:  *'It  is  well  known 
that  a  trademark  or  name  cannot  be  assigned, 
except  in  connection  with  the  assignment  of 
the  particular  business  in  which  it  has  been 
used,  with  its  goodwill,  and  for  continued 
use  upon  the  same  articles  or  class  of  ar- 
ticles. An  attempted  assignment  of  a  naked 
trademark,  disconnected  from  any  business 
or  goodwill,   is  void.     Grossman  v.  Griggs, 
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186  Mass.  275,  71  N.  E.  560;  Falk  v.  Ameri- 
can West  Indies  Trading  Co.  180  N.  Y.  446, 
73  N.  E.  239,  1  L.R.A.(N.S.)  704,  105  Am.  St. 
Kep.  778,  2  Ann.  Cas.  216;  Lea  v.  New  Home 
Sewing   Mach.   Co.    139   Fed.   732;    Bulte  v. 
Iglehart,  137  Fed.  492,  70  C.  C.  A.  76.     In 
Paul  on  Trademarks,  par.  97,  p.  162,  it  is 
6aid:      Trademarks    may    also    be   acquired 
by  purchase  or  inheritance;  but  as  a  trade- 
mark cannot  exist  by  itself,  it  follows  that 
it  can   be  acquired,  other  than  by  original 
appropriation,    only    as    appurtenant    to    an 
established  business,   or  the  goodwill  there- 
of, and  it  can  be  held  by  the  transferee,  the 
same  as  by  an  original  proprietor,  only  so 
long  as  its  use  is  continued,  upon  or  in  con- 
nection with  an  article  of  the  character  or 
species  to  which  it  was  originally  attached.' 
^gain,  at  paragraph  117,  p.  228,  it  is  further 
said:     'As  a  mere  abstract  right,  having  no 
reference  to  any  particular  person  or  prop- 
erty, a  trademark  cannot  pass  by,  assign  or 
descend  to  a  man's  legal  representatives.   The 
reason  for  this  is  that  as  an  abstract  right 
apart  from  the  business  in  which  it  is  used, 
a  trademark  has  no  existence.'"     In   Inde- 
pendent Baking  Powder  Co.  v.  Boorman,  176 
Fed.  448,  the  law  was  clearly  stated  as  fol- 
lows:    "The  law  in  general  in  respect  of  as- 
signment of  trademarks  is  laid  down  in  Kidd 
V.  Johnson,  100  U.  S.  617,  25  U.  S.  (L.  ed.) 
769,  in  the  following  language:     *It  is  true 
the  primary  object  of  a  trademark  is  to  in- 
dicate by  its  meaning  or  association  the  ori- 
gin of  the  article  to  which  it  is  affixed.    As 
distinct  property,  separate  from  the  article 
created  by   the  original  producer  or  manu- 
facturer, it  may  not  be  the  subject  of  sale. 
But     when     the     trademark     is     affixed    to 
articles  manufactured  at  a  particular  estab- 
lishment, and  acquires  a  special  reputation 
in  connection  with  the  place  of  manufacture, 
and  that  establishment  is  transferred  either 
by  contract  or  operation  of  law  to  others, 
the  right  to  the  use  of  the  trademark  may 
be  lawfully  transferred  with  it.     Its  subse- 
quent  use  by  the  person  to  whom  the  estab- 
lishment is  transferred  is  considered  as  only 
indicating    that    the   goods    to    which    it   is 
affixed  are  manufactured  at  the  same  place 
and  are  of  the  same  character  as  those  to 
which  the  mark  was  attached  by  its  original 
designer.'     Multitudes  of  authorities  of  the 
same  purport  might  be  cited,  were  it  neces- 
sary, which  it  is  not,  since  they  uniformly  up- 
hold the  one  general  principle.     In  dealing 
with  this  case  it  is  assumed,  although  denied 
by  defendant's  counsel,  that  a   person  may 
legitimately    own    and    use    in   his   business 
several  different  trademarks  upon  the  same 
article;  but  it  does  not  follow  from  this  that 
a    person    having    a    dozen    trademarks    can 
assign  all  of  them  to  as  many  different  people, 
authorizing    each    of    them    to    manufacture 


and  sell  the  identical  article  to  which  all  the 
iKiarks  were  originally  applied  under  the  par- 
ticular one  specially  assigned  to  him,  while 
at  the  same  time  the  assignor  can  continue 
to  manufacture  and  sell  the  self-satne  article 
at  the  same  place  of  business  and  affix  thereto 
the  single  remaining  unassigned-  trademark. 
Such  a  wealth  of  trademarks  might  be  per- 
fectly valid  in  the  hands  of  one  party  while 
conducting  a  single  business,  and  might  con- 
tinue to  be  valid  in  the  hands  of  a  third  par- 
ty when  assigned  with  the  goodwill  and 
business  with  which  they  originated,  but 
when  scattered  in  tlie  manner  indicated  would 
work  nothing  but  confusion  ahd  fraud.  The 
law  of  trademarks  has  not  been  so  broadly 
applied,  and  cannot  be,  in  my  judgment, 
without  overruling  its  underlying  and  well- 
established  principles.  If  a  man  can  estab- 
lish and  then  assign  four  or  five  trademarks, 
and  still  continue  his  original  business  unim- 
paired, he  can,  with  almost  equal  facility, 
establish  and  assign  400  or  500.  The  ability 
to  do  this  might  constitute  him  a  successful 
manufacturer  of  trademarks,  and  probably 
inure  to  his  pecuniary  benefit  as  a  dealer 
therein;  but  the  result  could  work  only  dis- 
aster to  the  public  and  legitimate  trademark 
owners.  But  neither  the  goodwill  of  a  busi- 
ness, nor  the  business  itself,  can  be  thus 
split  up.  I  am  persuaded  that  the  use  of  deci- 
mal fractions  will  not  be  adopted  for  the 
purpose  of  determining  just  how  much  or 
how  little  of  the  goodwill  of  a  business,  or 
of  the  business  itself,  must  be  transferred 
with  a  trademark,  in  order  that  its  assign- 
ment should  be  valid.  It  is  sufficient  to  say 
in  this  connection,  however,  that  the  assignor 
cannot,  after  the  assignment,  continue  the 
same  identical  business  and  at  the  same 
places  as  before,  under  unassigned  trade- 
marks, and  at  the  same  time  authorize  his 
assignee  to  conduct  the  same  business  else- 
where umler  an  assigned  trademark.  In 
either  case  the  same  business  would  be  con- 
ducted." 

Personal  Mark  or  Name. 

The  assignability  of  trademarks  or  trade 
names  consisting  wholly  or  in  part  of  the 
names  of  individuals  is  subject  to  the  rule, 
announced  in  a  number  of  recent  cases,  that 
a  trademark  or  trade  name  cannot  be  assigned 
without  a  transfer  of  the  business  to  which 
it  is  attached. 

England.— 'l,ery  v.  Walker,  10  Ch.  D.  436, 
48  L.  J.  Ch.  273,  39  L.  T.  N.  8.  654,  27  W.  R. 
370. 

United  States. — Fish  Bros.  Wagon  Co.  v. 
Fish  Bros.  Mfg.  Co.  95  Fed.  457,  37  C.  C.  A. 
146;  National  Distilling  Co.  v.  Century  Liq- 
uor, etc.  Co.  383  Fed.  206,  105  C.  C.  A.  688; 
Guth  Chocolate  Co.  y.  Guth,  215  Fed.  760; 
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Carroll  v.  Duluth  Superior  Milling  Co.  232 
Fed.  675;  President  Suspender  Co.  v.  Mc- 
Millian,  233  Fed.  433. 

Maryland. — Bagby,  etc.  Co.  v.  Rivers,  87 
Md.  400,  422,  40  Atl.  171,  67  Am.  St.  Rep. 

357.  40  L.R.A.  632. 

Miohig<m, — Detroit  Creamery  Co.  v.  Velvet 
Brand  Ice  Cream  Co.  187  Mich.  312,  163  N. 
W.  664. 

New  Jersey. — Smith  v.  Brand,  67  N.  J,  Eq. 
629,  68  Atl.  1029;  Corbett  Bros.  Co.  v.  Rein- 
hardt-Meding  Co.  77  N.  J.  Eq.  7,  76  Atl.  243. 

New  York. — Baldwin  v.  Von  Micheroux,  6 
Misc.  386,  26  N.  Y.  S.  857,  83  Hun  43,  31 
N.  Y.  S.  696;  Andrew  Jurgens  Co.  v.  Wood- 
bury, 56  Misc.  404,  106  N.  Y.  S.  671;  Mer- 
ritt  Burial,  etc.  Co.  v.  Stephen  Merritt  Co. 
155  App.  Div.  565,  140  N.  Y.  S.  895 ;  Ludwig 
V.  Claviola  Co.  344  App.  Div.  388,  129  N.  Y. 
S.  310;  Higgins  Co.  v.  Higgins  Soap  Co.  144 
N.  Y.  462,  39  N.  E.  490,  43  Am.  St.  Rep,  769, 

27  L.R.A.  42.  See  also  Prince  Mfg.  Co. 
v.  Prince's  Metallic  Paint  Co.  20  N.  Y.  S. 
462. 

Ohio. — Wiltberger  v.  Walker,  8  Ohio  Dec. 
(Reprint)  588,  9  Cine.  L.  Bui.  42;  Burkhardt 
V.  A.  E.  Burkhardt  Fur  etc.  Co.  4  Ohio  N.  P. 

358,  9  Ohio  Dec.  84. 

Washington. — Wright  Restaurant  Co.  v. 
Seattle  Restaurant  Co.  67  Wash.  690,  122 
Pac.  348. 

Thus  in  Detroit  Creamery  Co.  v.  Velvet 
Brand  Ice  Cream  Co.  187  Mich.  312,  153  N. 
W.  664,  wherein  the  validity  of  an  assign- 
ment of  the  trademark  "A.  Easter  &  Son," 
Easter  being  the  name  of  an  individual,  was 
questioned,  the  court  said:  **The  record  dis- 
closes that  the  Detroit  Creamery  Company, 
complainant  herein,  acquired  all  the  assets, 
goodwill,  and  everything  pertaining  to  the 
business  of  A.  Easter  &  Son  as  a  going  con- 
cern in  January,  1900.  But  it  is  the  conten- 
tion of  the  defendants  that  the  use  of  the 
trademark  or  trade  name  on  the  part  of  the 
complainant  was  to  be  limited  to  a  period  of 
ten  years  from  that  date.  It  appears,  how- 
ever, that  the  use  of  this  name  was  con- 
fined for  a  period  of  fourteen  years  to  the 
product  of  the  complainant  company,  and  it 
only  had  value  as  such  in  connection  with 
«ich  product.  It  has  been  universally  held 
that  a  trademark  as  such  cannot  be  assigned 
separately  and  distinct  from  the  property  to 
which  it  has  been  attached,  and  likewise  the 
rule  has  been  laid  down  that  a  naked  license 
to  use  a  trademark  is  of  no  more  validity 
than  an  assignment  thereof.  Both  are  void. 
38  Cyc.  p.  876.     Hie  rule  is  thus  stated  in 

28  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  405: 
'As  a  general  rule,  a  valid  license  cannot  be 
granted  for  the  use  of  a  trademark.  This 
rale  is  based  upon  the  principle  that  a  trade- 
mark must  indicate  the  ownership  and  origin 
of  the  goods,  and  having  once  become  asso- 


ciated with  the  product  of  an  individual  or 
a  person,  to  permit  the  use  of  the  same  mark 
by  several  persons,  even  by  authority  of  the 
owner,  would  be  to  authorize  a  fraud  and 
deception  upon  the  public  by  representjjig 
goods  made  by  the  licensee  as  emanating 
from  the  original  adopter  of  the  mark.'  It 
necessarily  follows  as  a  corollary  from  thi» 
that  it  would  be  impossible  to  transfer  the 
property  with  which  a  trademark  was  con- 
nected and  retain  title  in  the  trademark  sepa- 
rate and  distinct  from  the  property.  An  at- 
tempt to  use  such  trademark  in  connection 
with  some  other  business  than  that  to  which 
it  was  attached  would  be  clearly,  under  the 
reasoning  above  set  forth,  a  fraud  and  de- 
ception upon  the  public  as  representing  goods 
as  emanating  from  the  company  which  origi- 
nally adopted  the  mark,  and  by  its  use  gave 
it  its  value  in  connection  with  its  business." 
And  in  Smith  v.  Brand,  67  N.  J.  Eq.  529, 
58  Atl.  1029,  wherein  by  regular  assignment 
the  trade  name  "Brand  &  Smith"  was  trans- 
ferred together  with  the  business  and  good- 
will of  the  firm,  the  court  held  the  transfer 
to  be  valid,  saying:  "The  principle  that 
the  goodwill  of  a  trade  conducted  by  a  firm 
is  one  of  its  assets  and  may  be  sold,  and 
that  the  purchaser  of  the  goodwill  of  a  busi- 
ness acquires  the  right  to  use  the  old  name 
and  to  prevent  others  from  doing  the  like,, 
is  well  settled.  Lind.  Part.  445.  In  Levy  v. 
Walker,  10  Ch.  D.  (Eng.)  436,  it  appears 
that  in  proceedings  taken  to  dissolve  the 
partnership  of  Charbonel  &  Walker,  the  court 
decreed  a  sale  of  the  assets  of  the  firm,  in- 
cluding its  goodwill  and  business,  and  di- 
rected that  after  sale  a  proper  deed  of  assign- 
ment should  be  executed  by  the  nonpurchaser 
or  nonpurchaser 8.  At  the  sale,  Miss  Walker, 
one  of  the  partners,  became  the  purchaser, 
and  in  compliance  with  the  terms  of  the  de- 
cree the  nonpurchasing  partner  executed  the 
deed  of  transfer  to  the  purchaser  by  the 
terms  of  which  she  assigned,  transferred  and 
released  all  her  right,  share  and  interest  in 
and  to  the  business,  'and  the  goodwill  there- 
of.' The  purchaser  continued  to  conduct  the 
business  under  the  name  of  'Charbonel  & 
Walker,*  and  the  retiring  partner  having  en- 
gaged in  a  similar  business,  using  the  name 
of  'Charbonel,'  sought  to  restrain  Miss  Walk- 
er from  using  the  name  of  the  firm  whose 
business  and  goodwill  she  had  purchased. 
On  appeal  it  was  held,  reversing  the  order 
of  the  vice-chancellor  allowing  the  injunction, 
that  the  right  to  use  the  name  of  'Charbonel 
&  Walker'  was  conveyed  by  the  assignment 
of  the  goodwill  of  that  firm,  and  that  as 
between  the  vendor  and  purchaser  of  the 
goodwill,  that  right  was  the  exclusive  prop- 
erty of  the  purchaser,  and  that  the  trade 
name,  made  up  of  parts  of  two  real  names, 
w^as  the  name  of  the  business,  and  a  name- 
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^ith  which  every  article  sold  might  be  im- 
pressed. It  seems  to  me  that  all  of  the  ele- 
ments upon  which  the  determination  of  the 
•court  was  based  in  the  cause  just  referred 
to  are  present  in  the  case  we  are  considering. 
The  trade  name  of  'Brand  &  Smith'  was  a 
valuable  asset  of  that  firm;  it  was  conveyed 
to  the  purchaser  and  present  holder  by  this 
complainant  and  his  partner,  kind  the  right 
to  conduct  the  business  under  that  name  be- 
came the  exclusive  property  of  the  purchaser, 
and  certainly  the  complainant,  having  joined 
in  the  sale  of  the  goodwill  and  received  and 
appropriated  the  proceeds  of  a  part  of  that 
sale,  ought  not  now  to  be  permitted  to  com- 
plain that  the  purchaser  is  using  what  he 
bought  and  paid  for  in  the  only  way  in  which 
he  can  make  such  purchase  available."  In 
Wiltberger  v.  Walker,  8  Ohio  Dec.  (Reprint) 
588,  9  Cine.  L.  Bui.  42,  it  was  said:  "But 
still  is  left  this  other  question:  How  far 
is  a  man's  name  a  trademark  at  all;  and 
if  at  all,  when  and  how  far  can  it  be  assigned 
to  another  person  ?  There  is  no  question  but 
that  a  fancy  name  may  be  a  good  trademark. 
'Dolly  Varden'  is  a  good  tradenmrk.  There 
is  no  question  but  the  names  of  dead  persons, 
historical  persons,  mythical  persons,  may  be 
a  trademark;  a  ficitious  name  may  be  a 
trademark.  There  is  no  question  but  the  name 
of  living  persona  may  be  a  trademark.  It 
is  established  that  the  name  'Bismark'  is  a 
good  trademark;  and  the  name  Thil  Sheri- 
dan' has  been  established  as  a  good  trade- 
mark. Where  the  name  of  a  living  person  is 
the  name  of  the  manufacturer  himself,  it 
simply  means  that  the  thing  is  made  by  him. 
While  he  makes  the  thing,  he  can  protect  hia 
exclusive  use  of  that  name.  But  how  far 
can  he  transfer  the  original  use  of  that  name 
to  somebody  else?  One  thing  is  clear,  he 
cannot  transfer  to  another  the  right  to  use 
that  name  without  transferring  the  business 
too.  Thomas  Brown,  if  engaged  in  making 
blankets  called  the  Thomas  Brown  Blankets,' 
cannot  continue  the  making  of  the  Thomas 
Brown  blankets  in  his  own  place  and  at  the 
same  time  sell  to  somebody  else,  in  some  other 
place,  the  right  to  apply  that  term  to  blank- 
ets which  he  may  be  manufacturing  there. 
But  if  he  transfer  his  entire  business  and 
goodwill  to  a  successor,  especially  to  a  suc- 
-cesaor  who  continues  the  business  in  the  same 
place,  the  exclusive  right  to  use  the  tra<ie- 
mark  passes  with  the  business  to  such  suc- 
cessor. This  is  clearly  stated  in  the  several 
opinions  in  Leather  Cloth  Co.  v.  American 
leather  Cloth  Co.  11  H.  L.  Cas.  623.  It  is 
when  the  assigned  trademark  not  only  con- 
tains the  name  of  the  original  manufacturer, 
but  also  asserts  that  the  articles  to  which 
it  is  affixed,  continue  to  be  made  by  him 
though  sold  by  the  assignee,  that  the  use  of 
the  trademark  by  such  assignee  is  a  decep- 
tion and  will  not  be  protected  by  injunction." 
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Recording;  Acta  —  Reeovd  as  Construo- 
tiTe  Kotiee  of  Fraud. 

•  The  record  of  a  deed  fair  and  regular  on 
its  face,  executed  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors  in 
the  collection  of  their  debts,  does  not  impart 
notice  of  the  fraud  of  the  parties  to  the  deed 
in  executing  it  for  the  purpose  named. 
[See  note  at  end  of  this  case.] 

Itaohes  —  VSTliat  Constitutes  —  Delay  in 
'  Concluding  Suit. 

The  plaintiff,  in  an  action  In  the  nature  of 
a  creditor's  bill,  is  not  guilty  of  laches  in  re- 
ducing his  claim  to  judgment,  where  he  has 
been  diligent  in  prosecuting  his  claim,  al- 
though more  than  ten  years  have  elapsed  be- 
fore judgment  is  obtained. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Riley  county: 
Kimble,  Judge. 

Action  in  nature  of  creditor's  bill.  A.  F. 
Underwood,  plaintiff,  and  Henry  F.  Fosha 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.    Reversed. 

John  W.  Jewell  and  George  E.  Stoker  for 
appellant. 

Hal  E.  Harlan  and  Ira  C.  Snyder  for  ap- 
pellees. 

[549]  Mabsiiaix,  J. — Tliis  is  an  action  in 
the  nature  of  a  creditor's  bill.  The  defend- 
ants filed  a  demurrer  to  the  petition,  which 
was  sustained.    The  plaintiff  appeals. 

The  petition  is  too  long  to  set  out.  The 
facts  disclosed  therein  are  substantially  as 
follows:  On  February  3,  1914,  the  plaintiff 
became  the  owner  of  two  promissory  notes 
for  [550]  $1,333.33  each,  which  had  been  exe- 
cuted by  defendant  Henry  F.  Fosha  and 
delivered  to  Tlie  Ashurst  Oil,  Land  &  Develop- 
ment Company.  These  notes  matured  respec- 
tively on  January  22  and  April  22,  1904.  On 
February  19,  1908,  the  plaintiff  began  the 
action  which  resulted  in  the  judgment  on 
which  the  present  action  is  founded,  and  re- 
covered judgment  therein  against  Henry  F. 
Fosha  January  10,  1914,  in  the  sum  of  $4980. 

The  note  which  matured  January  22,  1904, 
was  forwarded  to  The  Riley  State  Bank,  of 
Riley,  Kan.,  for  collection,  and  the  same  day 
Fosha  filed  suit  to  replevin  the  note  from  the 
bank.      The    action    was    thus    prosecuted 


266 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


through  the  district  court  of  Riley  county, 
and  to  this  court,  wherein  a  decision  was 
reached  June  8,  1907.  Youle  v.  Fosha,  76 
Kan.  20,  90  Pac.  1090. 

May  27,  1904,  the  plaintiff  filed  suit 
against  defendant  Henry  F.  Fosha  in  the  dis- 
trict court  of  Riley  county,  to  recover  on  the 
note  maturing  April  22,  1904,  and  voluntarily 
dismissed  the  action  January  13,  1905.  Jan- 
urary  26,  1905,  the  plaintiff  filed  suit  against 
defendant  Henry  F.  Fosha  in  the  district 
court  of  Wyandotte  county,  to  recover  on 
both  notes,  and  that  case  was  disposed  of  in 
this  court  in  April,  1906,  by  holding  that  no 
service  of  summons  had  been  obtained  on 
Fosha.  (Underwood  v.  Fosha,  73  Kan.  408, 
9  Ann.  Cas.  833,  86  Pac.  564.) 

Defendants  Fosha  and  wife  Sophia  executed 
a  general  warranty  deed  conveying  to  defend- 
ant Herman  Kleiner  certain  property  for  a 
purported  consideration  of  $20,000.  The  deed 
was  executed  July  16,  1904,  and  was  duly 
recorded  next  day  in  the  office  of  the  register 
of  deeds  of  Riley  county.  This  deed  was  vol- 
untary and  without  consideration,  and  made 
for  the  purpose  of  hindering,  delaying  and  de- 
frauding the  plaintiff  and  other  creditors. 
The  plaintiff  did  not  learn  of  this  fraud  until 
within  two  years  next  preceding  the  filing  of 
his  petition  in  this  action. 

The  plaintiff  also  complains  of  a  subse- 
quent warranty  deed  executed  two  years  later, 
by  which  the  above-mentioned  land  was  con- 
veyed by  defendants  Herman  and  Katie  R. 
Kleiner  to  Sophia  Fosha,  the  wife  of  Henry 
F.  Fosha.  This  deed  was  without  considera- 
tion and  fraudulent,  and  was  recorded  Sep- 
tember 8,  1906. 

The  plaintiff  commenced  this  action  March 
13,  1914,  after  [551]  the  return  of  an  unsat- 
isfied execution  on  his  judgment,  to  cancel 
and  set  aside  the  above-mentioned  deeds. 

The  defendants  demurred  to  the  plaintiff's 
petition  on  the  grounds  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendants,  or  any  one 
of  them,  and  that  the  action  was  barred  by 
the  statute  of  limitations  when  it  was  com- 
menced. 

Was  this  action  barred  by  the  two-year 
statute  of  limitations  at  the  time  it  was  com- 
menced ?  The  answer  to  this  question  depends 
on  the  answer  to  the  next.  Did  the  record 
of  the  deed  from  Fosha  and  wife  to  Kleiner 
impart  notice  to  the  plaintiff  of  the  fraud 
of  the  defendants  in  executing  the  deed? 
There  is  no  question  about  the  action  having 
been  commenced  in  time,  so  far  as  the  deed 
from  Kleiner  and  wife  to  Sophia  Fosha  is 
concerned.  In  BlacK  ▼•  Black,  64  Kan.  689, 
68  Pac.  662,  this  court  said: 

"Where  the  means  of  discovery  lie  in  pub- 
lic records  requiri^  by  law  to  be  kept,  which 
involve  the  very  transaction  in  hand,  and  the 


interests  of  the  parties  to  the  litigation,  the 
public  records  'themselves  are  sufficient  con- 
structive notice  of  the  fraud  to  set  the  statute 
in  motion."     (Syl.  ^  2.) 

This  language  was  quoted  in  Lewis  v.  Dun- 
can, 66  Kan.  306,  308,  71  Pac.  577,  and  in 
Hutto  V.  Knowlton,  82  Kan.  445,  448,  108 
Pac.  825.  The  same  rule  was  announced  in 
Rogers  v.  Lindsay,  89  Kan.  180,  131  Pac.  61 1» 
and  in  Walline  v.  Olson,  84  Kan.  37,  113  Pac. 
426.  The  record  of  the  deed  imparts  notice 
of  everything  contained  therein.  It  does  not 
impart  notice  of  matters  wholly  outside  the 
deed.  There  is  nothing  in  the  deed  to  show 
that  the  defendants  executed  it  for  the  pur- 
pose of  hindering,  delaying  or  defrauding 
the  plaintiff  or  other  creditors  in  the  collec- 
tion of  their  debts.  This  the  plaintiff  alleges 
he  did  not  discover  until  within  two  years 
prior  to  the  commencement  of  this  action. 

In  Donaldson  v.  Jaoobitz,  67  Kan.  244,  7Z 
Pac.  846,  the  case  principally  relied  on  by^ 
the  defendants,  this  court  said: 

'The  case  of  Laird  v.  Kilbourne,  70  la.  83» 
30  N.  W.  9,  cited  in  Black  v.  Black,  64  Kan. 
689,  68  Pac.  662,  hdlds  that  in  an  action  to^ 
set  aside  a  fraudulent  conveyance  of  real 
estate  the  fraud  is  conclusively  presumed  to 
be  discovered  when  the  conveyance  is  filed  for 
record.  This  rule,  which  is  followed  in  sev- 
eral later  Iowa  cases,  is  exceptional  only  in 
that  it  makes  the  recording  of  the  deed  notice 
of  the  fraud  as  well  as  of  the  mere  fact  of 
the  making  of  the  deed.  The  usual  rule  is 
that  the  recording  [552]  of  the  deed  is  notice 
of  its  execution  and  contents,  but  not  of  the 
fraud.  (14  Am.  &  Eng.  £nc.  of  Law  355, 
note  2;  Black  v.  Black,  supra,  and  authori- 
ties there  cited;  Lewis  v.  Duncan,  66  Kan. 
306,  71  Pac.  677;  Gillespie  v.  Cooper,  30 
Neb.  776,  55  N.  W.  302 ;  Hughes  v.  Littrell,  75 
Mo.  673.)  In  the  present  case  the  circum- 
stances are  such  that  notice  of  the  terms  of 
the  deed  would  necessarily  be  notice  of  the 
fraud,  since  plaintiff  testifies  that  he  knew 
of  the  purchase  of  the  property  and  supposed 
that  the  deed  was  made  to  his  debtor.  The 
alleged  fraud  consisted  in  having  the  deed 
name  Donaldson's  wife  as  grantee,  and  showed 
upon  the  face  of  the  deed."    (p.  246.) 

In  the  present  case  an  inspection  of  the 
record  of  the  deed  will  not  disclose  any  fraud 
on  the  part  of  any  person.  Hie  deed  states 
that  $20,000  was  received  by  the  defendants. 
If  the  estate  of  the  defendants  was  as  valu- 
able as  before  the  deed  was  made,  and  was 
as  available  to  the  plaintiff  for  the  purpose- 
of  en/orcing  his  claim,  no  fraud  was  commit- 
ted against  the  plaintiff.  In  Kline  v.  Cowan^ 
84  Kan.  772,  115  Pac.  587,  a  similar  state- 
ment was  made: 

"While,  no  doubt,  the  creditors  are  charged 
with  notice  of  the  contents  of  the  recorded 
deeds,  we  are  not  disposed  to  hold  that  they 
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are  also  charged  with  knowledge  of  the  fraud 
practiced  by  means  of  such  deeds.  We  fail 
to  see  how  the  record  of  a  deed  from  White  to 
the  Klines  would  give  any  intelligible  clue 
to  the  fact  that  Daniel  Kline  had  disposed  of 
his  hotel,  or  that  he  had  so  manipulated  its 
disposal  as  to  make  a  deed,  fair  on  its  face, 
speak  aught  but  the  truth.  In  Lewis  y.  Dun- 
can, 66  Kan.  306,  71  Pac.  557;  Black  ▼. 
Black,  64  Kan.  689,  68  Pac.  662;  Donaldson 
V.  Jacobitz,  67  Kan.  244,  72  Pac.  846;  and 
Rogers  v.  Richards,  67  Kan.  706,  74  Pac.  255, 
the  instruments  held  to  impart  notice  were 
in  and  of  themselves  of  such  character  as  to 
inform  the  searcher  of  the  record  as  to  the 
nature  of  the  fraud.  But  where  the  recorded 
instrument,  as  in  this  case,  furnishes  no  evi> 
dence  of  th«  fraud,  constructive  knowledge 
thereof  cannot  be  imputed."     (p.  776.) 

The  record  of  the  deed  from  Fosha  and  wife 
to  Kleiner  did  not  impart  notice  of  the  fraud 
of  the  defendants  in  executing  the  deed. 
It  follows  that  the  plaintiff's  action  was  not 
barred  at  the  time  it  was  commenced. 

2.  Is  the  plaintiff  precluded  by  his  own 
laches  from  maintaining  an  action  to  set 
aside  the  deeds?  From  the  petition  it  appears 
that  litigation  over  one  or  both  of  these  notes 
has  been  almost  continuously  pending  from 
the  time  they  became  due  until  the  present 
time.  From  the  petition  it  abundantly  ap- 
pears that  the  plaintiff  has  been  diligent  in 
his  efforts  to  reduce  these  notes  to  judgment, 
and  immediately  after  he  obtained  [553] 
judgment  on  them  the  present  action  was 
commenced.  This  action  could  not  be  brought 
until  judgment  was  obtained  on  the  notes. 
The  action  on  the  notes  was  a  preliminary 
step  that  must  be  taken  within  a  reasonable 
time  after  the  discovery  of  the  fraud.  That 
reasonable  time  could  not  be  more  than  two 
years  after  that  discovery.  The  fraud  was 
not  discovered  until  within  two  years  next 
preceding  the  commencement  of  the  present 
action.  The  plaintiff  cannot  be  said  to  be 
guilty  of  any  laches  under  these  circum- 
stances. 

The  demurrer  should  have  been  overruled. 
The  judgment  of  the  district  court  is  reversed. 
The  cause  is  remanded  with  directions  to 
overrule  the  demurrer  and  proceed  with  the 
cause. 
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Record  of  Instriuiient  as  ConstructiTe 
Notice  of  Fraud* 

Introductorv,  267. 

View  that  Record  Is  Notice: 

Generally,  267. 

Circumstances  Affecting  Notice  from  Rec- 
ord, 269. 
View  that  Record  Is  Not  Notice,   ?70. 


Introductory, 

The  cases  discussing  the  record  of  an  in- 
strument as  constructive  notice  of  fraud  seem 
all  to  have  arisen  in  connection  with  statutes 
of  limitations.  Those  statutes  usually  pro- 
vide that  limitations  shall  begin  to  run  from 
the  time  a  cause  of  action  accrues,  but  tliat 
a  cause  of  action  for  relief  on  the  ground  of 
fraud  shall  not  be  deemed  to  accrue  until  the 
fraud  is  discovered.  Whether  the  construc- 
tive notice  imparted  by  the  public  recordation 
of  a  fraudulent  instrument  constitutes  a  suf- 
ficient discovery  of  the  fraud,  so  as  to  start 
limitations  or  laches  running  against  the  per- 
son defrauded,  has  been  the  subject  of  much 
discussion  by  the  courts,  and  there  is  a  con- 
fiict  of  authority  on  the  question. 

View  that  Record  Is  Notice, 

Geni^ally. 

The  view  supported  in  the  majority  of 
jurisdictions  is,  that  where  the  examination 
of  the  public  records  would  reveal  a  fraud, 
the  records  themselves  furnish  sufficient  con- 
structive notice  of  the  fraud  to  set  the  stat- 
ute of  limitations  in  motion,  or  to  mark  the 
time  from  which  laches  shall  commence  to 
run. 

United  States. — Simmons  v.  Baynard,  30 
Fed.  532  (applying  Federal  bankruptxsy  act 
of  1867). 

Alabama, — Scruggs  v.  Decatur  Mineral,  etc. 
Co.  86  Ala.  173,  5  So.  440;  Van  Ingin  v. 
DufHn,  158  Ala.  318,  48  So.  507,  132  Am. 
St.  Rep.  29. 

Colt/omta.— Hecht  v.  Slaney,  72  Cal.  363, 
14  Pac.  88;  Burling  v.  Newlands,  39  Pac. 
49;  Norris  v.  Haggin.  136  U.  S.  386,  10  S. 
Ct.  942,  34  U.  S.  (L.  ed.)  424  (applying 
California  statute  of  limitations)  ;  Teall  v. 
Schroeder,  168  U.  S.  172,  15  S.  Ct.  768,  39 
U.  S.  (L.  ed.)  938,  aprming  Teall  v.  Slaven, 
40  Fed.  774  (applying  California  statute  of 
limitations) ;  Manning  v.  San  Jacinto  Tin 
Co.  7  Sawy.  418,  9  Fed.  726  (applying  Cali- 
fornia statute  of  limitations) ;  Teall  v.  Slav- 
en,  40  Fed.  774,  affirmed  in  Teall  v.  Scliroeder, 
158  U.  S.  172,  15  S.  Ct.  768,  39  U.  S.  (L.  ed.) 
938  (applying  California  statute  of  limita- 
tions). 

Idaho. — ^Ryan  v.  Woodin,  9  Idaho  526,  75 
Pac.  261.  See  also  Coe  v.  Sloan,  16  Idaho 
49,  100  Pac.  354. 

//Mnois.— See  Smith  v.  Clark,  248  111.  255. 
93  N.  E.  727. 

Indiana, — Dearborn  County  v,  Lods,  9  Ind. 
App.  369,  36  N.  E.  772;  Dearborn  County  v. 
Kyle,  9  Ind.  App.  694,  37  N.  E.  279.  See  also 
Churchman  v.  Indianapolis,  110  Ind.  250,  11 
N.  E.  301;  Wood  v.  Carpenter,  101  U.  S.  135, 
25  Uv  S.  (L.  ed.)  807  (applying  Indiana  stat- 
ute of  limitations). 
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/oM?a.— Hawley  y.  Page,  77  la.  239,  42  N. 
W.  193,  14  Am.  St.  Rep.  275 ;  Nash  v.  Stevens, 
96  la.  616,  65  N.  W.  825;  Clark  v.  Van  Loon, 
108  la.  250,  79  N.  W.  88,  75  Am.  St.  Rep. 
219;  Stubblefield  v.  Gadd,  112  la.  681,  84 
N.  W.  917 ;  Marray  v.  Quigley,  119  la.  6,  92 
N.  W.  869,  97  Am.  St.  Rep.  276;  Piekenbrock 
V.  Knoer,  136  la.  534,  114  N.  W.  200.  See 
also  Gebhard  v.  Sattler,  40  la.  152;  Bishop 
V.  Knowles,  53  la.  268,  5  N.  W.  139;  Laird 
V.  Kilbourne,  70  la.  83,  30  N.  W.  9;  Brad- 
ford V.  McCormick,  71  la.  129,  32  N.  W.  93; 
Allen  V.  Wisconsin,  etc.  R.  Co.  90  la.  473,  57 
N.  W.  1121;  Mickel  v.  Walraven,  92  la.  423, 
60  N.  W.  633;  Sims  v.  Gray,  03  la.  38,  61 
N.  W.  171;  Brooks  v.  Jones,  114  la.  385,  82 
N.  W.  434  modified  on  rehearing  114  la. 
386,  86  N.  W.  300;  Fuller  v.  McMahon,  94 
N.  W.  205;  McDonald  v.  Bayard  Sav.  Bank, 
123  la.  413,  98  N.  W.  1025. 

Kansas, — Black  v.  Black,  64  Kan.  689,  68 
Pac.  662;  Lewis  v.  Duncan,  66  Kan.  306,  71 
Pac.  577;  Donaldson  v.  Jacobitz,  67  Kan.  244, 
72  Pac.  846,  distinguishing  Duffitt  y.  Tuhan, 
28  Kan.  292;  Rogers  v.  Richards,  67  Kan. 
706,  74  Pac.  256;  Duphome  v.  Moore,  82 
Kan.  159,  107  Pac.  791;  Hutto  v.  Knowlton, 
82  Kan.  446,  108  Pac.  825;  Walline  v.  Olson, 
84  Kan.  37,  113  Pac.  426.  Compare  Duffitt  v. 
Tuhan,  28  Kan.  292. 

Louisiana. — Cox  v.  Von  Ahlefeldt,  106  La. 
643,  30  So.  176. 

Maryland.— StieS  Co.  v.  Ullrich,  110  Md. 
629,  73  Atl.  874;  McDowell  v.  Goldsmith,  2 
Md.  Ch.  370;  Wilson  v.  Le  Moyne,  204  Fed. 
726,  123  C.  C.  A.  30  (applying  Maryland  stat- 
ute of  limitations). 

Massachusetts. — Walker  v.  Soule,  138  Mass. 
570,  citing  Nudd  v.  Hamblin,  8  Allen  130. 

Michigan. — Robert  v.  Morrin,  27  Mich.  306 ; 
Mecosta  County  v.  Vincent,  65  Mich.  603,  33 
N.  W.  44.  Compare  Lant  v.  Manley,  75  Fed. 
627,  21  C.  C.  A.  457  (applying  Michigan 
statute  of  limitations). 

Mississippi. — Fleming  v.  Grafton,  54  Miss. 
79 ;  State  v.  Furlong,  60  Miss.  839.  See  also 
Gordon  v.  Anderson,  90  Miss.  677,  44  So. 
67. 

Missouri. — Rogers  v.  Brown,  61  Mo.  187; 
Reisse  v.  Clarenbach,  61  Mo.  310;  Hughes  v. 
Littrell,  75  Mo.  673;  Shelby  County  v.  Bragg, 
136  Mo.  291,  36  S.  W.  600;  Hudson  v.  Cahoon, 
193  Mo.  647,  91  S.  W.  72;  Scott  v.  Boswell, 
136  Mo.  App.  601,  118  S.  W.  521.  See  also 
Darnold  v.  Simpson,  114  Fed.  368  (applying 
Missouri  statute  of  limitations).  Compare 
Martin  v.  Smith,  1  Dill.  86,  16  Fed.  Cas.  No. 
9,164  (applying  Missouri  statute  of  limita- 
tions). 

Oklahoma. — Garfield  County  v.  Renshaw,  23 
Okla.  66,  99  Pac.  638,  22  L.R.A.(N.S.)   207. 

South  Carolina. — Lott  v.  De  Graffenreid, 
10  Rich.  Eq.  346.  Compare  Seattle  v.  Pool, 
13  S.  C.  379. 


Tennessee, — Haynie  v.  Hall,  5  Humph.  290, 
42  Am.   Dec  427. 

Virginia.— UcCue  v.  Harris,  86  Va.  687,  10 
S.  E.  981.  See  also  Vashon  v.  Barrett,  99 
Va.  344,  38  S.  E.  200. 

West  yiryinia.— Edgett  v.  Smith,  50  W. 
Va.  349,  40  S.  E.  402. 

In  Garfield  County  v.  Renshaw,  23  Okla. 
66,  99  Pac.  638,  22  L.R.A.(N.S.)  207,  the 
court  said  in  an  official  syllabus:  "The 
phrase  'until  discovery  of  the  fraud,'  in  the 
third  paragraph  of  section  4216,  Wilson's  Rev. 
&  Ann.  St.  1903,  does  not  necessarily  mean 
until  the  party  complaining  had  actual  notice 
of  the  fraud  alleged  to  have  been  committed, 
for  constructive  notice  of  the  fraud  is  suf- 
ficient to  set  the  statute  in  motion,  even 
though  there  may  be  no  actual  notice.  Where 
the  means  of  discovery  lie  in  public  records, 
required  by  law  to  be  kept,  which  involve  the 
very  transaction  in  hand,  and  the  interests 
of  the  parties  to  the  litigation,  the  public 
records  themselves  are  sufficient  constructive 
notice  of  the  fraud  to  set  the  statute  in  mo- 
tion." And  in  Hecht  v.  Slaney,  72  Cal.  363, 
it  was  said:  "As  the  plaintiff's  action  was 
commenced  more  than  four  years  after  the 
order  staying  all  proceedings  against  the 
insolvent  ceased  to  be  in  force,  it  was  clearly 
barred,  unless  saved  by  the  averment  in  the 
complaint,  that  neither  the  plaintiff  nor  his 
grantor  had  any  notice  of  the  order  setting 
aside  the  homestead,  or  of  the  false  and 
fraudulent  representations  in  the  petition 
asking  that  it  be  set  aside,  until  the  7th  of 
May,  1884.  But  these  were  matters  of  record 
in  the  court,  which,  with  reasonable  diligence. 
Levy,  the  assignor,  might  seasonably  have 
known,  and  it  would  seem  should  have  known. 
As  no  averment  is  made  to  the  contrary,  it 
must  be  presumed  that  he  actually  knew  of 
the  filing  of  the  declaration  of  homestead,  of 
the  value  and  use  of  the  property  at  that 
time,  and  that,  notwithstanding  the  declara- 
tion, it  did  not  become  a  homestead  in  fact; 
that  proceedings  in  insolvency  were  com- 
menced and  regularly  conducted  to  an  end, 
and  that  he,  as  a  creditor,  was  entitled  to 
have  the  property  sold  and  the  proceeds  dis- 
tributed. Still,  though  no  dividend  was  re- 
ceived, both  he  and  the  plaintiff  slept  on 
their  rights  for  years.  No  reason  being  as- 
signed why  notice  of  the  representations  and 
order  was  not  sooner  had,  the  case  would 
seem  to  be  one  where  the  maxim,  vigilantihus, 
non  dormientibtis,  jura  suhveniuntf  has  pe- 
culiar application.  The  rule  in  such  cases  is 
that  a  party  is  presumed  to  know  whatever 
he  might,  with  reasonable  diligence,  have  dis- 
covered; and  when  the  fundamental  facts 
upon  which  the  alleged  frauds  rest  are  mat- 
ters of  public  record,  open  to  his  inspection, 
ignorance  of  the  fraud  will  not  excuse  his 
laches,  nor  stay  tiie  running  of  the  statute." 
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In  accord  with  the  foregoing  rule,  it  has 
been  held  that  the  record  of  a  fraudulent  deed 

» 

is  sufficient  notice  to  creditors  to  start  limi- 
tations running  against  their  claims.  Flem- 
ing V.  Grafton,  54  Miss.  79.  And  the  records 
of  a  probate  court  have  been  held  to  constitute 
sufficient  notice  of  a  fraud  to  start  limita- 
tions running  against  the  defrauded  person. 
Walline  v.  Olson,  84  Kan.  37,  113  Pac.  426. 
Likewise,  in  a  case  wherein  it  appeared  that 
an  employee  borrowed  from  his  employer 
a  sum  of  money  with  which  to  purchase  a 
home,  and  promised  to  take  the  title  in  his 
own  name,  so  that  the  property  would  be 
security  for  the  debt,  but  fraudulently  had 
the  property  deeded  to  himself  and  wife  as 
tenants  by  entireties,  which  deed  was  record- 
ed, it  was  held  that  the  record  of  the  deed 
was  such  notice  of  the  fraud  as  to  start  limi- 
tations running  against  the  defrauded  em- 
ployer. Stieff  Co.  V.  Ullrich,  11  Md.  629,  73 
Atl.  874. 

Notice  of  a  fraud  imparted  by  the  record 
is  binding  on  a  nonresident  to  the  same  ex- 
tent as  on  a  resident.  Van  Ingin  v.  Duffin, 
158  Ala.  318,  48  So.  507,  132  Am.  St.  Rep. 
29.  See  also  Teall  v.  Schroeder,  158  U.  S. 
172,  15  S.  Ct.  768,  39  U.  S.  (L.  ed.)  938, 
affirming  40  Fed.  774  (applying  California 
statute).  Thus  in  Clark  v.  Van  Loon,  108 
la.  250,  79  N.  W.  88,  75  Am.  St.  Rep.  219, 
the  court  said:  "The  plaintiff  is  a  nonresi- 
dent of  the  state,  and  did  not  have  actual 
notice  of  the  fraud  of  the  defendant  until 
April,  1892;  but  those  facts  did  not  prevent 

the  running  of  the  statute The  record 

of  the  deed  was  notice  to  the  world  of  its 
contents;  and,  had  the  plaintiff  read  it,  he 
would  have  known  at  once  that  the  defendant 
had  repudiated  the  alleged  trust.  It  follows 
that  this  action  was  barred  by  the  statute  of 
limitation  when  it  was  commenced." 

ClBCUM8TANC?BS      AfFECTINO      NOTICE      FBOM 

Record. 

The  record  is  notice  only  of  that  which 
it  discloses,  and  accordingly  the  record  of 
an  instrument  fair  on  its  face  affords  no 
notice  of  a  fraud  collateral  thereto.  Mullen 
y.  Callanan,  167  la.  367,  149  N.  W.  516.  And 
see  the  reported  case. 

It  has  been  held  that  the  public  records 
are  constructive  notice  of  such  entries  only  as 
are  rightfully  made  therein,  and  hence  the 
Mrrongful  entry  of  satisfaction  of  a  judgment 
by  one  who  has  parted  with  his  interest  in 
a  lK)nd  on  which  the  judgment  was  based,  is 
not  notice  of  the  fraud  to  the  holder  of  the 
bond.  Mitchell  v.  Buffington,  10  W.  N.  C. 
(Pa.)   361. 

If  for  any  reason  no  obligation  rests  on 
the  person  defrauded  to  examine  the  public 
records,  the  record  of  a  fraudulent  instru- 
ment is  not  sufficient  notice  of  the  fraud  to 
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start  limitations  or  laches  running  against 
him.  Duffitt  V.  Tuhan,  28  Kan,  292;  St.  Clair 
V.  Craig,  77  Kan.  394,  94  Pac.  790,  101  Pac. 
3;  Hutto  y.  Knowlton,  82  Kan.  445,  108  Pac. 
825;  Webb  v.  Logan  (Okla.)  150  Pac.  116; 
Mitchell  V.  Buffmgton,  10  W.  N.  C.  (Pa.)  361; 
Maul  V.  Rider,  59  Pa.  St.  167 ;  Davis  v.  Mon- 
roe, 187  Pa.  St.  212,  41  Atl.  44,  67  Am.  St. 
Rep.  581.  And  see  cases  cited,  infra,  in  this 
subdivision  as  to  the  existence  of  a  fiduciary 
or  confidential  relation.  Thus  it  has  been 
held  that  there  is  no  obligation  resting  on  a 
landlord  to  watch  the  records  for  tax  deeds 
fraudulently  taken  out  by  his  tenant  and 
hence  the  record  of  such  a  deed  is  not  suf- 
ficient notice  of  the  fraud  to  start  limitations 
running  against  the  defrauded  landlord.  Duf- 
fitt V,  Tuhan,  28  Kan.  292;  St.  Clair  v.  Craig, 
77  Kan.  394,  94  Pac.  790,  101  Pac.  3.  Like- 
wise it  has  been  held  that  the  record  of  a 
deed  is  not  notice  to  the  grantor  of  the 
fraudulent  inclusion  therein  of  land  which 
he  never  intended  to  convey.  Webb  y.  Logan 
(Okla.)  150  Pac.  116;  Davis  v.  Monroe,  187 
Pa.  St.  212,  41  Atl.  44,  67  Am.  St.  Rep. 
581. 

Where  a  fiduciary  or  confidential  relation 
exists  between  the  person  committing  a  fraud 
and  the  person  defrauded,  it  has  been  held 
that  the  record  of  an  instrument  disclosing 
the  fraud  is  not  alone  sufficient  notice  of  the 
fraud  to  start  limitations  running  against  the 
person  defrauded.  Wilder  y.  Seecor,  72  la. 
361,  33  N.  W.  448,  2  Am.  St.  Rep.  236; 
Jacobs  V.  Snyder,  76  la.  522,  41  N.  VY.  207, 
14  Am.  St.  Rep.  235;  Faust  v.  Hosford,  119 
la.  97,  93  N.  W.  58;  Hinze  v.  Hinze,  76  Kan. 
169,  90  Pac.  762,  12  L.R.A.(N.S.)  493;  Mohr 
V.  Sands  (Okla.)  133  Pac.  238.  See  also  Don- 
aldson V.  Jacobitz,  67  Kan.  244,  72  Pac.  846. 
Compare  Francis  v.  Wallace,  77  la.  373,  42  N. 
W.  323.  In  Hinze  v.  Hinze,  supra,  the  court 
said:  "The  doctrine  is  well  settled  that  no- 
tice imparted  by  the  record  will  constitute 
constructive  discovery  of  fraud,  save  in  excep- 
tional cases,  where  for  special  reasons  the  ag- 
grieved person  ought  not  to  be  bound.  Where 
an  express  trust  exists  no  statute  of  limita- 
tion will  bar  its  enforcement  until  the  statu- 
tory period  has  elapsed  after  a  denial  or  repu- 
diation of  the  trust.  In  the  present  case  a 
resulting  trust  is  shown,  and  from  the  facts 
which  disclose  the  trust  it  appears  that  the 
fiduciary  relations  which  existed  between  the 
husband  and  wife  furnish  as  cogent  reasons 
for  holding  constructive  notice  insufficient  as 
in  the  case  of  an  express  trust.  The  husband 
was  the  agent  of  the  wife,  and  it  was  his 
duty  to  disclose  the  true  state  of  facts,  and 
no  duty  was  imposed  upon  the  wife  to  search 
the  records  or  to  anticipate  that  her  agent 
had  been  unfaithful  to  the  confidence  reposed 
in  him."  In  Faust  v.  Hosford,  supra,  it  was 
said:  "It  is  said  that,  as  the  first  mortgage 
upon  the  property  was  recorded,  plaintiff  was 
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bound  to  take  notice  thereof,  and  that  she  had 
the  means  thereby  of  acquiring  full  knowl- 
edge of  the  fraud,  and,  had  she  exercised  the 
least  degree  of  care,  she  would  have  done  so; 
and  Mather  v.  Rogers,  99  la.  292,  68  N.  W. 
700;  Heath  v.  Elliott,  83  la.  357,  49  N.  W. 
d84;  Allen  v.  Wisconsin,  etc.  R.  Co.  90  la. 
473,  57  N.  W.  1121;  Laird  v.  Kilboume,  70 
la.  86,  30  N.  W.  9,  and  other  like  cases  are 
relied  upon.  The  Laird  case  is  clearly  not 
in  point,  because  no  fiduciary  relations  ex- 
isted between  the  parties,  and  the  same  may 
be  said  of  Allen's  case.  In  the  Mather  and 
Heath  cases  there  was  no  active  fraud,  but 
fraudulent  concealment  alone  was  relied  up- 
on. Nothing  was  done  in  either  case  to  throw 
plaintiff  off  his  guard.  Here,  as  we  have 
seen,  defendant's  active  fraud  is  deemed  a 
continuing  one;  and  plaintiff  was  not  re- 
quired, as  a  matter  of  law,  to  go  to  the  public 
records  to  discover  his  deceit.  She  had  the 
right  to  rely  on  the  statements  of  her  trusted 
agent,  and,  until  something  arose  which  would 
put  a  reasonably  prudent  person  on  his  guard, 
plaintiff  was  not  negligent  in  failing  to  resort 
to  the  records.  In  other  words,  plaintiff  was 
justified,  by  reason  of  defendant's  relation  to 
her,  in  relying  on  his  statements,  which,  as 
we  have  seen,  are  regarded  as  continuing,  un- 
til by  the  use  of  reasonable  care  and  diligence 
she  should  have  discovered  his  misrepresenta- 
tions. Plaintiff  was  not  then  required  to  go 
to  the  public  records  to  discover  the  fraud, 
but  had  the  right  to  rely  on  defendant's  state- 
ments until  something  occurred  which  would 
put  a  reasonably  prudent  person  on  inquiry 
to  discover  the  facts.  .  .  .  Statements 
found  in  some  of  our  cases  seem  inconsistent 
and  irreconcilable,  but,  when  construed  with 
reference  to  the  particular  facts  involved, 
there  is  no  conflict,  except,  perhaps,  in  the 
language  used  by  way  of  argument.  It  must 
constantly  be  borne  in  mind  that  in  this  case 
the  relation  of  principal  and  agent  existed 
between  the  parties,  and  that,  in  so  far  as 
the  point  now  under  consideration  is  con- 
cerned, there  was  actual  fraud  and  misrepre- 
sentation by  the  defendant.  With  these  facts 
in  mind,  the  rules  we  have  announced  will  be 
found  not  to  conflict  with  any  of  our  previous 
decisions." 

The  record  of  an  instrument  disclosing  a 
fraud  is  not  notice  of  the  fraud  if  the  de- 
frauded person  is  prevented  by  fraud  from 
availing  himself  of  the  benefit  of  the  record, 
or  is  led  by  such  means  to  forego  an  investi- 
gation of  the  record.  Hutto  v.  Knowlton,  82 
Kan.  445,  108  Pac.  825;  Herndon  v.  Lewis 
(Tenu.)  36  S.  W.  953.  Thus  it  has  been  held 
that  the  rule  that  the  record  of  an  instru- 
ment is  sufficient  notice  of  fraud  to  start  the 
running  of  limitations  does  not  apply  in 
favor  of  a  vendee  of  a  real  estate  who  pro- 
cures his  conveyance  by  means  of  false  and 


fraudulent  representations  respecting  the 
state  of  the  record,  on  \^hich  the  vendor  in- 
nocently relies.    Hutto  v.  Knowlton,  supra. 

In  Colorado  it  has  been  held  that  a  fraudu- 
lent deed  duly  recorded  is  constructive  notice 
of  its  existence  and  contents  to  all  persons 
claiming  the  premises  under  the  same  grantor 
by  subsequent  purchase  or  mortgage,  but  not 
to  other  persons.  Gillett  v.  Gaffney,  3  Colo. 
361;  Rose  v.  Dunklee,  12  Colo.  App.  403,  56 
Pac.  342.  Compare  Redd  v.  Brun,  167  Fed. 
190,  84  C.  C.  A.  638  (applying  Colorado  stat- 
ute of  limitations).  But  where  a  person 
claims  to  be  an  innocent  purchaser  under  a 
pretended  foreclosure  of  a  deed  of  trust,  he 
is  chargeable  with  notice  of  the  fraud  which 
an  examination  of  the  record  would  have 
shown.  Kenney  v.  Jefferson  County  Bank,  12 
Colo.  App.  24,  64  Pac.  404. 

In  Kentucky  it  has  been  held  that  the 
recordation  of  a  fraudul^it  deed  is  not  notice 
of  its  existence  to  antecedent  creditors.  W^ard 
v.  Thomas,  81  Ky.  462;  Chinn  v.  Curtiss,  71 
S.  W.  923,  24  Ky.  L.  Rep.  1663;  Wilhoit  v. 
Musselman,  72  S.  W.  1112,  24  Ky.  L.  Rep. 
2011.  See  also  Mayes  v.  Payne,  60  S.  W.  710, 
22  Ky.  L.  Rep.  1466.  Compare  Cockrell  v. 
Cockrell,  16  S.  W.  1119,  13  Ky.  L.  Rep.  10; 
Poynter  v.  Mallory,  46  S.  W.  1042,  20  Ky.  L. 
Rep.  284.  But  see  Green  County  v.  Howard, 
127  Ky.  379,  105  S.  W.  897,  32  Ky.  L.  Rep. 
243,  wherein  it  was  held  that  a  mistake  in 
a  tax  collector's  settlement  was  constructive- 
ly  discovered  when  the  mistake  became  a  mat- 
ter of  public  record.  In  McG«he6  v.  Cox,  68 
S.  W.  532,  22  Ky.  L.  Rep.  619,  it  was  held 
that  a  fraudulent  deed  recorded  in  the  wrong 
county  was  not  sufficient  notice  of  the  fraud 
to  start  limitations  running  against  the  de- 
frauded creditors. 

In  ye  to  York  it  has  been  held  that  the 
record  of  a  fraudulent  deed  to  land  is  not 
notice  to  the  owner  in  possession  who  does 
not  claim  title  through  any  party  to  the  deed. 
Seely  v.  Seely,  164  App.  Div.  650,  150  N.  Y. 
S.  66.  But  see  Talmage  v.  Russell,  74  App. 
Div.  7,  76  N.  Y.  S.  854,  from  which  division 
it  would  seem  that  the  record  of  a  fraudulent 
instrument  is  notice  of  the  fraud  where  the 
circumstances  are  such  that  a  reasonably 
prudent  person  would  be  put  on  inquiry  and 
examine  the  public  records. 

View  that  Record  Is  Not  Notice, 

In  some  jurisdictions  it  has  been  held  that 
the  constructive  notice  afforded  by  the  record 
of  an  instrument  is  not  alone  sufficient  notice 
of  fraud  to  start  limitations  running  against 
the  person  defrauded. 

Minnesota. — Berkey  v.  Judd»  22  Minn.  287 ; 
Duxbury  v.  Boice,  70  Minn.  113,  72  N.  W. 
838.  Compare  St.  Paul,  etc.  R.  Co.  v.  Sage, 
49  Fed.  315,  1  C.  C.  A.  256,  4  U.  S.  App.  160, 
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affirming  Hastings,  etc.  R.  Co.  y.  St.  Paul, 
€tc.  R.  Co.  32  Fed.  821,  and  Sage  v.  St.  Paul, 
etc.  R.  Co.  44  Fed.  817  (applying  Minnesota 
statute  of  limitations). 

Nebraska, — Coulson  v.  Galtsman,  1  Neb. 
(unofficial)   Rep.  602,  96  N.  W.  349. 

North  Carolina. — See  Ewbank  v.  Lyman,  re- 
ported in  full,  post,  this  volume,  at  page  272. 

Ohio. — Stephenson  v.  Reeder,  7  Ohio  Dec. 
(Reprint)  411,  2  Cine.  L.  Bui.  335;  Stivens 
V.  Summers,  68  Ohio  St.  421,  67  N.  E.  884. 

reoNM.— Davis  v.  Davis,  20  Tex.  Civ.  App. 
310,  49  S.  W.  726;  Ward  v.  Marion  County, 
26  Tex.  Civ.  App.  361,  62  S.  W.  557,  63  S.  W. 
155  (on  second  rehearing) ;  Mitchell  v.  Sim- 
ons, 53  S.  W.  76.  And  see  Andrews  v.  South- 
wick,  34  Tex.  544  (instri4ment  fraudulently 
roistered).  Compare  Kuhlman  v.  Baker,  60 
Tex.  630. 

Washington. — Johnstone  v.  Peyton,  69 
Wash.  436,  110  Pac.  7. 

Wiaoonain. — Fox  v.  Zimmermann,  77  Wis. 
414,  46  N.  W.  533.  See  also  O'Dell  v.  Burn- 
ham,  61  Wis.  562,  21  N.  W.  635. 

In  Duxbury  v.  Boice,  70  Minn.  113,  72  N. 
VV.  838,  the  court  said:  'The  only  questions 
which  we  find  it  necessary  to  consider  relate 
to  the  statute  of  limitations.  The  action, 
under  both  the  original  and  the  supplemental 
complaints,  was  one  'for  relief  on  the  ground 
of  fraud,'  and  therefore  the  limitation  ap- 
plicable is  that  prescribed  by  G.  S.  1894,  § 
5136,  Bubd.  6,  to  wit,  within  six  years  after 
'the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud.'  The  facts  con- 
stituting the  fraud  were  the  conveyance  by 
the  debtor  with  intent  to  defraud  his  credi- 
tors. .  .  .  The  question  is,  what  constitutes 
•a  'discovery*  within  the  meaning  of  the  stat- 
ute? Mere  constructive  notice  of  the  deed  by 
reason  of  its  being  file<$  for  record  is  not 
notice  of  the  facts  constituting  the  fraud. 
Berkey  v.  Judd,  22  Minn.  287."  And  in  Mod- 
lin  V.  Roanoke  R.  etc.  Co.  145  N.  C.  218,  58 
S.  E.  1075,  it  was  said:  "Defendant  assigns 
for  error,  further,  that  on  the  issue  as 
to  the  statute  of  limitations  the  judge  be- 
low declined  to  charge,  as  requested,  that  the 
registration  of  defendant's  deed  was  in  itself 
such  a  notice  of  the  alleged  fraud  as  would 
put  the  statute  in  motion  for  the  defendant's 
protection  and  in  bar  of  plaintiff's  claim ;  but 
the  point  has  been  resolved  against  the  de- 
fendant. The  statute  applicable  (Revisal, 
sec.  395,  subsec.  9)  provides  that  actions  of 
the  present  kind  are  barred  in  three  years 
after  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud,  and,  con- 
struing this  subsection,  the  court  has  decided 
that  the  statute  commenced  to  run  when  the 
aggrieved  party  first  discovered  the  facts,  or 
could  have  discovered  them  by  the  exercise 
of  proper  effort  and  reasonable  care,  and  that 


the  registration  of  the  deed,  or  knowledge 
of  its  existence,  by  which  the  fraud  was  ac- 
complished was  not  of  itself  sufficient  notice 
of  such  facts." 

A  fortiori  the  record  of  an  instrument  is 
not  constructive  notice  of  fraud,  where  the 
instrument  recorded  is  fair  and  regular  on 
its  face,  and  an  inspection  of  the  record  would 
not  disclose  any  fraud.  Tuttle  v.  Tuttle,  146 
N.  C.  484,  59  S.  E.  1008,  125  Am.  St.  Rep. 
481. 

However,  in  those  jurisdictions  wherein  it 
is  held  that  the  record  of  an  instrument  is 
not  alone  sufficient  notice  of  fraiid  to  start 
limitations  running  against  the  person  de- 
frauded, it  is  usually  held  that  if  there  are 
circumstances  which  should  put  a  reasonably 
prudent  person  on  inquiry,  and  inquiry  would 
reveal  the  fraud,  then  the  recordation  of  the 
instrument  is  a  circumstance  to  be  considered, 
along  with  the  other  circumstances,  in  de- 
termining whether  the  defrauded  person  has 
used  due  diligence  in  discovering  the  fraud. 

Minnesota, — Duxbury  y.  Boice,  70  Minn. 
113,  72  N.  W.  838. 

Nebraska, — State  Bank  v.  Frey,  3  Neb. 
(unofficial)  Rep.  83,  91  N.  W.  239;  Wright 
V.  Davis,  28  Neb.  479,  44  N.  W.  490,  26  Am. 
St.  Rep.  347;  Forsyth  v.  Easterday,  63  Neb. 
887,  89  N.  W.  407;  Jonea  v.  Danforth,  71 
Neb.  772,  99  N.  W.  495,  disapproving  Gilles- 
pie v.  Cooper,  36  Neb.  775,  55  N.  W.  302. 
See  also  Lesieur  v.  Simon,  73  Neb.  645,  103 
N.  W.  302;  Boone  County  v.  Burlington,  etc. 
R.  Co.  139  U.  S.  684,  11  8.  Ct.  687,  35  U.  S. 
(L.  ed.)  319  (applying  Nebraska  statute  of 
limitations ) . 

New  Hampshire, — Hathaway  v.  Noble,  65 
N.  H.  508. 

North  Carolina, — Ewbank  v.  Lyman,  report- 
ed in  full,  post,  this  volume,  at  page  272. 

yea?a«.— Smith  v.  Talbot,  18  Tex.  774;  Hud- 
son V.  Wheeler,  34  Tex.  356;  Alston  v.  Rich- 
ardson, 51  Tex.  1 ;  Vodrie  v.  Tynan,  57  S.  W. 
680;  Boren  y.  Boren,  38  Tex.  Civ.  App.  139, 
85  S.  W.  48. 

Washington. — Wickham  y.  Sprague,  18 
Wash.  466,  51  Pac.  1055;  Irwin  v.  Holbrook, 
32  Wash.  349,  73  Pac.  360. 

On  the  other  hand  the  existence  of  a  fidu- 
ciary or  confidential  relation  between  the  per- 
son committing  a  fraud  and  the  person  de- 
frauded has  been  held  to  be  a  circumstance 
tending  to  relieve  the  latter  from  inquiry 
and  therefore  to  excuse  a  failure  to  discover 
facts  which  are  apparent  of  record.  McMahon 
v.  McGraw,  26  Wis.  614;  O'Dell  v.  Burnham, 
61  Wis.  662,  21  N.  W.  635;  Fox  y.  Zimmer- 
mann, 77  Wis.  414,  46  N.  W.  533.  In  Texas, 
it  has  been  held  that  the  existence  of  a 
confidential  relation  between  the  person  com- 
mitting the  fraud  and  the  person  defrauded 
did  not  excuse  the  person  defrauded  from  ex- 
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ercising  reasonable  diligence  to  discover  the 
fraud,  and  that  reasonable  diligence  under 
the  circumstances  would  have  led  to  an  ex- 
amination of  the  public  records,  from  which 
the  fraud  would  have  been  disclosed.  Stand- 
ford  V.  Finks,  45  Tex.  Civ.  App.  30,  99  S.  W. 
449.  See  also  Kuhlman  v.  Baker,  60  Tex.  630. 
But  see  Andrews  v.  Smithwick,  34  Tex.  545, 
wherein  the  court  said:  "The  records  of  pub- 
lic offices  are  not  constructive  notice  in  favor 
of  a  fraudulent  trustee  and  against  his  cestui 
que  trust,  to  protect  the  fraudulent  applica- 
tion of  trust  property,  until  such  time  as  the 
law  would  presume,  from  the  notorious  act, 
the  cestui  que  trust  had  received  actual  no- 
tice." 

Where  a  defrauded  person  is  so  far  put 
on  inquiry  that  the  recordation  of  an  in- 
strument is  sufficient  notice  of  fraud  to  start 
the  statute  of  limitations  running,  it  is  held 
that  the  notice  afforded  thereby  is  operative 
alike  on  residents  and  nonresidents.  Ewbank 
V.  Lyman,  N.  C.  reported  in  full,  post,  this 
volume,  at  page  272.  Compare  Goulson  v. 
Galtsman,  X  Jieb,  (uAofficiat)  502,  96  N.  W. 
349. 
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applies  to  an  action  to  set  aside  a  judgment 
debtor's  alleged  fraudulent  conveyance,  and 
the  provision  that  the  action  is  not  to  be 
deemed  to  have  accrued  until  the  discovery 
of  the  facts  constituting  the  fraud,  etc.^ 
means  until  the  impeaching  facta  are  known 
or  should  have  been  discovered  in  the  exercise 
of  reasonable  business  prudence. 

Heoord     as     ConatmctiTe     Ifotioe      of 
Frand. 

While  the  mere  registration  of  the  judg- 
ment debtor's  deed,  alleged  to  have  been  made 
in  fraud  of  creditors,  will  not  usually  be  con- 
structive knowledge,  yet  where  the  deed  un- 
der which  the  grantee  claims  to  hold  haa 
been  on  the  registry  for  more  than  eleven 
years  before  the  action  was  commenced,  the 
creditor  who  has  herself  foreclosed  a  deed  of 
trust  on  the  part  of  the  debtor's  property, 
and  who  has  not  been  able  to  collect  her 
judgment  for  the  balance,  and  who  knew  of 
the  debtor's  embarrassed  financial  condition^ 
is  negligent  in  not  having  sooner  examined 
the  record  and  discovered  the  conveyance. 

[See  note  at  end  of  this  case.] 

.Ziivaitation  qf  Action*  —  Suvpeaaion  of* 
Statnte  —  Abaenoe.  of  Creditor. 

Revisal  1905,  §  366,  referring  to  the  absence 
of  the  debtor  from  the  state  beyond  the  juris- 
diction of  the  court  and  its  process,  has  na 
application  to  the  absence  of  a  creditor,  since 
he  may  go  into  the  territory  of  the  debtor'a 
residence  and  sue  in  the  courts  whenever  he 
may  desire. 

Appeal  from  Superior  Court,  Buncombe 
county:     Webb,  Judge. 

Action  to  set  aside  deed.  Amy  S.  Ewbank,. 
plaintiff,  and  A.  J.  Lyman  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 


I 


Appeal  —  Harmleaa  Error. 

A  judgment  will  not  be  reversed  and  a  new 
trial  granted  when  the  action  of  the  trial 
judge,  even  if  erroneous,  could  by  no  possi- 
ility  have  injured  the  appellant. 

Limitation  of  Aotiou  —  Action  to  Set 
Aaide  —  Frandnlent  Conveyance. 

Plaintiff,  who  loaned  money  to  defendant 
in  1892,  and  who,  after  foreclosure  and  pur- 
chase of  the  property  for  $200  in  1897,  re- 
covered judgment  for  the  balance,  and  whose 
suit  to  set  aside  the  judgment  debtor's  al- 
leged fraudulent  conveyance  to  his  wife  made  , 
in  1895,  and  confirmed  by  deed  in  1898,  was 
not  brought  until  eleven  years  after  judg- 
ment, is  barred,  either  by  the  ten-year  stat- 
ute of  limitations,  Revisal  1905,  §§  391,  399, 
or  the  three-year  statute,  section  395,  subsec. 
9. 

[See  4  Ann.  Cas.  1098.] 

Wl&en  Canae  of  Action  Accrnea  «—  Dis* 
coTorj  of  Frand. 

Revisal  1905,  §  395,  subsec.  9,  providing 
that  actions  for  relief  on  the  ground  of  fraud 
or  mistake  shall  be  barred  in  three  years, 


Bourne^    Parker    d    Morrison    and    T.    F. 
Davidson  for  appellant. 
Jones  d  Williams  for  appellees. 

[506]  Hoke,  J. — We  consider  it  unneces- 
sary to  refer  to  several  of  the  interesting 
questions  presented  on  the  argument,  being^ 
of  opinion  that,  on  the  evidence,  in  any  as- 
pect of  it,  the  plaintifTs  cause  of  action,  if 
she  had  one,  is  barred  by  the  statute  of  limi- 
tations; and  the  statute  having  been  properly 
pleaded  and  the  admitted  facts  showing  that 
plaintiffs  claim  is  barred,  as  stated,  it  would 
serve  no  good  purpose  to  grant  a  new  trial, 
and  the  judgment  of  nonsuit  must  be  affirmed. 

The  conditions  under  which  the  principle 
is  applied  and  the  limitations  upon  its  opera- 
tion will  be  found  discussed  in  Oldham  v. 
Rieger,  145  N.  C.  pp.  254  and  259,  68  S.  E. 
1091;  Cherry  v.  Lake  Drummond  Canal,  etc. 
Co.  140  N.  C.  422,  6  Ann.  Cas.  143,  53  S.  E. 
138,  111  Am.  St.  Rep.  850;  Shackelford  v. 
Btaton,  117  N.  C.  73,  23  S.  E.  101,  and  the 
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basic  reason  for  the  course  indicated  is 
stated  in  Cherry's  Case,  quoting  in  part  from 
2  Enc.  PI.  and  Pr.  p.  500,  as  follows :  "This 
system  of  appeals  is  founded  on  [507]  public 
policy,  and  appellate  courts  will  not  encour- 
age litigation  by  reversing  judgments  for 
teclmical,  formal,  or  other  objections  which 
the  record  shows  could  not  have  prejudiced 
the  appellant's  rights."  The  decided  cases  in 
this  and  other  jurisdictions  support  this 
position.  In  Butts  v.  'Screws,  95  N.  C.  215, 
Ashe,  J.,  for  the  Court,  says:  "A  new  trial 
will  not  be  granted  when  the  action  of  the 
trial  judge,  even  if  erroneous,  could  by  no 
possibility  injure  the  appellant."  See  also 
Katliflf  V.  Huntley,  27  N.  C.  545;  Fry  v. 
Mobile  Sav.  Bank,  75  Ala.  473. 

It  may  be  well  to  note  that,  in  Oldham's 
case,  supra,  where  the  Court  declined  to  act 
on  the  principle,  the  statute  of  limitations 
had  not  been  pleaded,  and  the  facts  upon 
which  its  application  depended  were  in  dis- 
pute between  the  parties. 

Recurring,  then,  to  the  record,  it  appears 
from  evidence  offered  by  the  plaintiff  that  on 
7  May,  1895,  A.  J.  Lyman,  male  defendant, 
executed  to  his  wife  a  deed  conveying  a  large 
amount  of  real  estate  in  and  near  the  city 
of  Asheville,  being  the  property  which  plain- 
tiff seeks  to  subject  to  payment  of  his  claim, 
for  a  recited  consideration  of  $18,000,  which 
deed  was  then  duly  acknowledged  and  regis^ 
tered;  that  later,  in  1898,  said  A.  J.  Lyman 
executed  another  deed  to  his  wife  for  a  re- 
cited consideration  of  $5,  purporting  to  con- 
firm the  former  deed.     It  further  appeared 
that,  in  December,  1892,  plaintiff  had  loaned 
defendant  A.   J.   Lyman   $1,0C0,   taking  his 
note  therefor,  secured   by  deed  of  trust  on 
real    property,   and    this    having   been    fore- 
closed and  the  property  bought  in  by  plain- 
tiff at  $200,  she  instituted  suit  against  her 
debtor  and,  at  December  Term  of  Buncombe 
•Superior    Court,    1897,    recovered    judgment 
for  the  balance  due  on  her  note,  $881.16,  with 
interest  from   August,   1897,  and   same  was 
docketed  in  said  county,  and  no  part  of  it 
had  been  paid;    that  about  the  time  of  the 
rendition  of  plaintiff's  judgment  and  prior  to 
that  time  said  A.  J.  Lyman  was  embarrassed 
with  debt  and  much  of  his  property  encum- 
bered by  mortgages  and  liens  to  different  par- 
ties, and  that  this  was  known  to  plaintiff's 
representatives  and  agents  and,  to  some  ex- 
tent, to  plaintiff  herself.     Speaking  of   her 
debt  and  her  dealings  with  defendant,  plain- 
tiff, among  other  things,  testified  as  follows: 
**That  she  lived  in  Greenville  County,  South 
Carolina,  in  1892,  and  in  Greenville,  S.  C,  in 
1895;  that   she   has   been  living  there   ever 
since,  and  is  the  plaintiff  in  this  case;  that 
she  first  learned  of  the  deed  made  bv  A.  J. 
Lyman  to  his  wife  on  18  August,  1904;  that 
the  went  up  to  look  at  the  property  some 
Ann.  Gas.  1917A. — 18. 
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time  before  that,  but  cannot  recall  the  date; 
that  Lyman  was  to  pay  this  debt  of  hers  the 
year  after  witness  loaned  the  money,  but  he 
continued  to  ask  for  extensions;  he  asked 
her  to  renew  it;  he  asked  for  the  extension 
because  he  wished  to  keep  it  on  there,  he 
wished  to  keep  the  money;  and  asked  witness 
to  let  him  have  it  on  6  per  cent;  he  could 
not  pay  it,  and  still  kept  it;  that  he  has 
never  paid  it,  and  it  was  necessary  for  wit- 
ness to  foreclose  the  deed  in  trust  [508]  and 
she  obtained  a  judgment  for  the  deficiency, 
and  Lyman  never  has  paid  a  cent  since  she 
got  the  judgment." 

It  would  not  serve  to  promote  the  suit  of 
plaintiff  to  set  aside  the  deed  of  1898  if  the 
one  of  1895  is  to  be  considered  a  valid  in- 
strument, and  there  is  some  doubt  if  the  im- 
peaching allegations  in  plaintiff's  complaint 
can  be  properly  referred  to  the  deed  of  1895; 
but  if  this  be  conceded,  we  are  of  opinion, 
on  the  above  stated  facts,  disclosed  in  the 
development  of  plaintiff's  case  and  relied  upon 
by  her  to  establish  it,  that  her  cause  of  ac- 
tion, if  one  existed  in  her  favor,  is  barred 
by  the  statute  of  limitations,  whether  the 
ten-year  statute,  as  contained  in  Revisal,  sees. 
391  and  399,  or  the  three-year  statute,  sec. 
395,  subsec.  9,  is  to  be  considered  as  con- 
trolling on  the  rights  of  the  parties. 

It  is  insisted  for  plaintiff  that  the  three- 
year  statute,  subsec.  9,  supra,  is  applicable, 
which  provides  that  actions  for  relief  on  the 
ground  of  fraud  or  mistake  are  barred  in 
three  years,  "the  cause  of  action  not  to  be 
deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud  or  mistake,"  and  this  by  reason 
of  her  own  testimony  to  the  effect  that  she 
did  not  ascertain  the  existence  of  these  deeds 
from  A.  J.  Lyman  to  his  wife  until  some  time 
in  1904,  something  over  two  years  before  the 
commencement  of  the  present  suit. 

The  authorities  seem  to  hold,  as  plaintiff 
contends,  that  the  three  years  statute  is  the 
law  properly  applicable  to  the  facts  present- 
ed, Tuttl6  V.  Tuttle,  146  N.  C.  pp.  484-493; 
Hooker  v.  Worthington,  134  N.  C.  283,  46 
S.  E.  726;  Day  v.  Day,  84  N.  C.  408;  but 
the  position  of  plaintiff  concerning  it  cannot 
be  sustained,  for,  under  authoritative  deci- 
sions here  and  elsewhere  construing  this  and 
similar  statutes,  it  has  been  very  generally 
held  that  these  words,  "the  action  not  to  be 
deemed  to  have  accrued  until  the  discovery 
of  the  facts  constituting  the  fraud,"  etc.,  by 
correct  interpretation  mean  until  the  im- 
peaching facts  were  known  or  should  have 
been  discovered  in  the  exercise  of  reasonable 
business  prudence.  Jefferson  v.  Roanoke  R. 
etc.  Co.  165  N.  C.  49,  80  S.  E.  882;  Sinclair 
V.  Teal,  156  N.  C.  458,  72  S.  E.  487;  Peacock 
V.  Barnes,  142  N.  C.  215,  65  S.  E.  99;  District 
Tp.  V.  French,  40  la.  601 ;  Shain  v.  Sresovich, 
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104    Cal.    402,    38    Pac.    51;    Pomeroy's    Eq. 
Juris.   (3d  ed.)   sec.  817,  note  2. 

In  Peacock  v.  Barnes,  supra,  speaking  to 
the  position  and  the  principle  upon  which  it 
mav  be  made  to  rest,  the  Court  said:  *'A 
man  should  not  be  allowed  to  close  his  eyes  to 
facts  readily  observable  by  ordinary  atten- 
tion, and  maintain  for  his  own  advantage  the 
position  of  ignorance.  Such  a  position  would 
enable  a  careless  man,  and  by  reason  of  his 
carelessness,  to  extend  his  right  to  recover* 
for  an  indefinite  length  of  time,  and  thus 
defeat  the  very  purpose  the  statute  was  de- 
signed and  framed  to  accomplish.  In  such 
case  a  man's  failure  to  note  facts  of  this 
character  should  be  imputed  to  him  for 
knowledge,  and  in  the  absence  of  any  active 
or  continued  effort  to  conceal  a  fraud  or 
mistake  or  some  essential  [S09]  facta  em- 
braced in  the  inquiry,  we  think  the  correct 
interpretation  of  the  statute  should  be  that 
the  cause  of  action  will  be  deemed  to  have 
accrued  from  the  time  when  the  fraud  or 
mistake  was  known  or  should  have  been  dis* 
covered  in  the  exercise  of  ordinary  diligence." 

True,  as  indicated  in  Tuttle  v.  Tuttle, 
supra,  and  Stubbs  v.  Motz,  113  N.  C.  458, 
18  S.  E.  387,  the  mere  r^istration  of  a  deed 
will  not  usually,  in  these  and  like  cases,  be 
imputed  for  constructive  knowledge;  but  in 
the  present  case  the  deed  under  which  feme 
defendant  claims  and  now  holds  this  property 
had  been  on  the  registry  in  the  proper  coun- 
ty for  more  than  eleven  years  before  this 
action  was  instituted,  and  plaintiff's  judg- 
ment had  been  docketed  in  the  county  since 
1897.  She  had  herself  foreclosed  a  deed  of 
trust  on  a  portion  of  defendant's  property, 
realizing  only  a  small  portion  of  her  debt, 
and,  having  recovered  judgment  for  the  bal- 
ance due,  she  had  not  been  able  to  collect 
anything  on  her  claim.  There  were  numerous 
other  encumbrances  and  liens  existent  on  de- 
fendant's realty,  and  she  states  that  she  had 
herself  visited  Asheville  some  time  before  to 
look  over  his  property,  etc.,  and  the  facts  in 
reference  to  defendant's  embarrassed  condi- 
tion were  fully  known  to  her  and  her  agents 
or  were  readily  ascertainable.  Under  tliese 
conditions,  we  are  constrained  to  hold  that 
there  was  negligence  on  the  part  of  plaintiff 
in  not  having  sooner  examined  the  records  and 
nscertained  the  existence  of  the  deeds  of  feme 
defendant,  and  that  such  negligence  will  be 
imputed  to  her  for  knowledge,  and,  under 
the  principle  of  the  cases  cited,  her  cause  of 
action  accrued  much  more  than  three  years 
before  action  brought. 

The  suggestion  that  the  statute  of  limita- 
tions does  not  apply  because  of  a  plaintiff 
being  a  nonresident  is  without  merit.  In 
this  respect  the  statute,  Revisal,  sec.  306, 
refers  to  the  absence  of  the  debtor  from  the 
State,  and  for  the  reason  that  he  is  not  for 


the  stated  time  within  the  jurisdiction  of  the 
court  and  its  process.  In  its  express  terms 
and  the  purpose  the  provisions  of  the  section 
have  no  application  to  the  creditor's  being 
absent.  He  can  come  into  the  territory  of 
the  debtor's  residence  and  sue  in  its  courts 
whenever  ho  may  desire,  and  there  is  no 
reason  for  such  a  statute  in  his  favor. 

There  is  no  error  in  the  judgment  of  non- 
suit, and  the  same  is 

Affirmed. 


NOTE. 

In  the  reported  case  it  is  held  that  the 
mere  registration  of  a  fraudulent  deed  will 
not  usually  be  sufficient  notice  of  the  fraud  to 
start  limitations  running  against  the  de- 
frauded creditors,  but  that  it  may  be  other- 
wise when  taken  in  connection  with  the  sur- 
rounding circumstances  of  a  particular  case. 
A  full  discussion  of  the  cases  dealing  with 
the  record  of  an  instrument  as  constructive 
notice  of  fraud,  will  be  found  in  the  note  to 
Underwood  v.  Fosha,  reported  ante,  this 
volume,  at  page  265. 
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United    States    District   Court — ^August    25, 

1916. 


236  Fed.  302. 


Courts    —    OonJIictinK    Jvrisdiotiom    — 
Civil  and  Military  Covrts. 

In  habeas  corpus  to  determine  jurisdiction 
of  state  courts,  as  opposed  to  military  courts, 
to  try  offenses  by  members  of  the  military, 
the  fact  that  an  arrest  is  under  a  city  ordi- 
nance is  immaterial,  if  the  ordinance  is  valid. 

Habeas  Corpus  —  Review  of  Military 
Jurisdiction. 

The  power  to  issue  writ  of  habeas  corpus 
under  Rev.  St.  §  753  (3  Fed.  St.  Ann.  167. 
Comp.  St.  1913,  §  1281),  is  to  be  sparingly 
exercised,  especially  when  directed  toward 
release  of  members  of  the  military  accused 
of  offenses  against  the  peace  of  the  state; 
the  jurisdiction  of  the  civil  courts  of  the 
state  over  such  offenses  in  time  of  peace  be- 
ing admitted. 

[See  12  R.  C.  L.  tit.  Habeas  Corpus,  p. 
1212.] 

War  —  Judicial  Notice  of  Existence. 

The  existence  of  a  condition  of  war  must 
be  determined  by  the  political  department  of 
the   government,   and   the   courts   will   take 
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judicial  notice  of  such  determination  and  are 
bound  thereby. 

Militia    —    Criminal    Jnrisdiotion     of 
State  Conrt. 

Under  the  Habeas  Corpus  Act  (3  Fed.  St. 
Ann.  162,  et  seq,  Comp.  St.  1913,  §§  1279- 
1203),  a  federal  court  may  issue  a  writ  of 
habeas  corpus  to  inquire  into  the  cause  of 
detention  of  a  member  of  the  state  militia 
held  by  a  state  on  a  criminal  charge,  if  the 
petitioner  alleges  that  the  -alleged  offense 
was  committed  in  the  performance  of  his 
duty  as  a  soldier  of  the  United  States,  and 
the  court  may  determine  summarily  whether 
such  allegation  is  true,  and,  if  true,  may  dis- 
charge the  prisoner  on  the  ground  that  the 
state  court  is  without  jurisdiction. 

[See  note  at  end  of  this  case.] 

Same. 

If  military  authorities  have  the  right  to 
try  members  of  the  militia  for  violations  of 
state  law  or  municipal  ordinances,  it  is  by 
virtue  of  a  federal  law,  and  if  there  is  such 
a  law  it  is  paramount;  nor  does  it  deprive 
citizens  of  any  rights  under  state  law. 

[See  note  at  end  of  this  case.] 


Although  military  authorities  may  have 
priority  to  try  alleged  offenses  against  state 
law  or  municipal  ordinances,  it  does  not 
necessarily  follow  that  the  victims  of  such 
offenses  may  not  by  proceedings  in  the  state 
courts  secure  redress. 

[See  note  at  end  of  this  case.] 


If  a  member  of  the  militia  is  charged  with 
disorderly  conduct  in  violation  of  a  munici- 
pal ordinance,  a  paramount  remedy  is  pro- 
vided for  by  punishment  by  the  military  au- 
thorities. 

[See  note  at  end  of  this  case.] 


Where,  during  mobilization  of  state  militia, 
at  the  time  of  the  Mexican  trouble,  a  com- 
XMiny  of  solidiers  marching  to  a  meeting  for 
the  purpose  of  encouraging  enlistments 
push^    its    way    through    the    crowd    there 


gathered,  but  it  is  not  shown  that  it  was 
done  violently,  or  that  the  prosecuting  wit- 
ness was  even  touched,  or  that  there  was 
malice,  wantonness,  or  criminal  intent,  the 
military  authorities,  and  not  the  state  courts, 
have  authority  to  try  members  of  the  com- 
pany for  such  alleged  breaches  of  the  peace. 
[See  note  at  end  of  this  case.] 

Habeas  corpus  applications  by  Wesley  G. 
Wulzen  et  al.,  to  secure  release  from  custody 
under  state  court  process.  On  final  hearing. 
The  facts  are  stated  in  the  opinion.     Peti- 

TIONBBS    DI80HAB6BD. 

Twmey,  Olds  d  8ipe  for  petitioners. 
J.  W,  Sharta  for  arresting  officer. 

[363]  Sateb,  J.  {orally), — ^In  each  of  the 
cases  before  me  the  prayer  is  for  a  writ  of 
habeas  corpus.  One  is  brought  to  secure  the 
release  of  Captain  Wulzen,  who  has  been  ar- 
rested on  the  charge  of  disturbing  the  peace, 
good  order,  and  quiet  of  the  city  of  Hamilton, 
by  using  abusive  and  indecent  language  to 
Charles  Baker,  contrary  to  the  form  of  an 
ordinance  of  that  city.  The  fact  that  the 
arrest  is  under  an  ordinance  is  immaterial, 
if  the  ordinance  is  valid.  The  other  case  is 
brought  for  the  discharge  of  Sergeant  Doyle, 
who  has  also  been  arrested,  the  charge  against 
him  being  an  unlawful  attempt  to  provoke 
Baker  to  commit  a  breach  of  the  peace,  by 
striking  him  with  his  hand,  contrary  to  the 
form  of  the  statute.  Each  of  the  petitioners 
denies  guilt,  and  avers  that  he  is  unlawfully 
and  actually  imprisoned  and  restrained  of 
his  liberty,  and  detained  without  legal  au- 
thority, in  the  custody  of  Charles  J.  Norria, 
bailiff  of  the  municipal  court  of  the  city  of 
Hamilton. 

Both  of  the  petitioners  are  officers  of  the 
military  forces  of  the  United  States.i  On 
or  about  the  18th  of  June  the  President  called 
[364]   for  the  mobilization  of  the  National 


1  On  July  1,  1916,  Congress  adopted  a  reso- 
lution which,  in  as  far  as  need  be  noted,  pro- 
vides: "That  in  the  opinion  of  the  Congress 
of  the  United  States  an  emergency  now  exists 
which  demands  the  use  of  troops  in  addition 
to  the  Regular  Army  of  the  United  States, 
and  that  the  President  be,  and  he  is  hereby, 
authorized  to  draft  into  the  militarv  service 
of  the  United  States,  under  the  provisions  of 
section  one  hundred  and  eleven  of  the  Nation- 
al Defense  Act,  approved  June  tliird,  nineteen 
hundred  and  sixteen,  so  far  as  the  provisions 
of  said  section  may  be  applicable  and  not 
inconsistent  with  the  terms  hereof,  any  or 
all  members  of  the  National  Guard  and  of 
the  Organized  Militia  of  the  several  states, 
territories,  and  the  District  of  Columbia,  and 
any  and  all  members  of  the  National  Guard 
and  Organized  Militia  Reserves,  to  serve  for 
the  period  of  the  emergency,  not  exceeding 
three  years,  unless  sooner  discharged,"  etc. 
Section  111,  in  so  far  as  pertinent,  is  as  fol- 


lows: ''When  Congress  shall  have  authorized 
the  use  of  the  armed  land  forces  of  the  United 
States,  for  any  purpose  requiring  the  use  of 
troops  in  excess  of  those  of  the  Regular  Army, 
the  President  may,  under  such  regulations,  in- 
cluding such  physical  examination,  as  he  may 
prescribe,  draft  into  the  military  service  of 
the  United  States,  to  serve  therein  for  the 
period  of  the  war  unless  sooner  discharged, 
anv  or  all  members  of  the  National  Guard  and 
of  the  National  Guard  Reserve.  All  persons 
so  drafted  shall,  from  the  date  of  their  draft, 
stand  discharged  from  the  militia,  and  shall 
from  said  date  be  subject  to  such  laws  and 
regulations  for  the  government  of  the  Army 
of  the  United  States  as  may  be  applicable  to 
members  of  the  Volunteer  Army,  and  shall 
be  embodied  in  organizations  corresponding 
as  far  as  practicable  to  those  of  the  Regular 
Army  or  shall  be  otherwise  assigned  as  the 
President  may  direct." 
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Guard  of  the  United  States.  One  of  the  pe- 
titioners was  an  officer  in  the  Guard  at  that 
time.  Tlie  other,  having  formerly  been  a 
member  of  the  regular  army,  re-enlisted. 
Prior  to  June  22,  both  took  the  oath  pre- 
scribed by  section  70  of  the  act  of  Congress 
passed  June  3,  1916  (Fed.  St.  Ann.  Pamph. 
Supp.  No.  7,  p.  80).  To  bring  the  company 
up  to  the  requisite  number,  enlistments  were 
solicited,  to  which  there  appears  to  have  been 
at  Hamilton  certain  opposition.  A  public 
meeting  was  held  on  the  evening  of  June  22, 
in  the  courthouse  square,  for  the  purpose  of 
considering  the  situation  that  then  confront- 
ed this  country — an  impending  war  with  Mex- 
ico— and  to  encourage  the  enlistment  of  re- 
cruits. Some  addresses  were  delivered  on  that 
occasion.  The  company  to  which  these  two 
men  belonged,  in  military  formation,  were 
marching  to  the  place  of  meeting  for  the 
purpose  of  assisting  and  participating  in  it. 
One  of  them  was  acting  as  guide.  Some  of 
the  persons  assembled  pressed  forward,  so  as 
to  obstruct  the  march  of  the  company  of 
which  the  petitioners  were  members,  and  were 
pushed  back  that  the  company  might  pass. 
The  evidence  does  not  disclose  that  this  was 
done  with  violence.  The  situation  was  such 
as  frequently  occurs  in  any  city  where  there 
is  a  parade  of  fraternal  orders,  or  of  police- 
men, or  of  the  military,  and  those  in  charge 
find  it  necessary  to  clear  or  widen  the  pas- 
sageway. The  evidence  goes  to  show  that  if 
Baker,  who  filed  complaints  with  the  Hamil- 
ton magistrate  against  the  petitioners,  was 
one  of  the  parties  pushed  back,  it  was  not 
known  at  that  time  by  either  of  the  petition- 
ers, or  that  any  malice  or  feeling  was  mani- 
fested towards  him.  There  was  some  conver- 
sation between  him  and  one  of  the  petitioners, 
but  as  detailed  here  it  was  innocent. 

It  is  charged  that  Baker,  following  the 
President's  order  for  mobilization,  had  is- 
sued and  distributed  through  the  mails  scur- 
rilous and  treasonable  matter  to  deter  enlist- 
ments and  to  prevent  obedience  to  such  order, 
and  that  his  purpose  in  causing  the  arrest  of 
the  petitioners  [365]  was  to  embarrass  the 
United  States  and  the  military  department 
by  interfering  with  these  officers.  A  consid- 
eration of  this  feature  is  not  necessary  in 
disposing  of  the  cases.  On  the  same  evening 
complaint  was  lodged  by  Baker  with  a  local 
magistrate.  Some  effort  was  subsequently 
made  to  arrest  the  petitioners.  The  military 
authorities  at  first  resisted  the  efforts  to  ar- 
rest, but  subsequently  the  commanding  officer, 
following  the  transfer  of  their  company  and 
regiment,  as  well  as  other  regiments,  to  Co- 
lumbus, Ohio,  where  they  are  and  have  been 
training  for  actual  service,  ordered  the  sur- 
render of  Wulzen  and  Doyle,  if  the  state  au- 
thorities came  after  them.  In  the  meantime, 
charges  were  preferred  against  them  prepara- 


tory to  their  trial  by  military  authorities, 
and  they  also  invoked  action  by  the  military 
court  to  establish  tlieir  innocence  of  wrong- 
doing. Both  proceedings  are  pending.  Hiere 
is  no  evidence  that  such  proceedings  have 
been  unduly  delayed,  or  that  the  accused  will 
not  be  punished,  if  they  deserve  it.  Both  are 
doing,  and  for  some  time  past  have  been  en- 
gaged in,  provost  duty. 

Shall  the  prisoners  be  released,  or  shall 
the  state  retain  them?  Section  755,  Rev.  St. 
U.  S.  (3  Fed.  St.  Ann.  173,  Comp.  St.  1913,  § 
1283),  provides  for  a  speedy  hearing  of  an 
application  for  a  writ  of  habeas  corpus.  If 
the  writ  may  issue,  it  is  under  section  753, 
Rev.  St.  U.  S.  (3  Fed.  St.  Ann.  167,  Comp. 
St.  1913,  §  1281).  The  power  to  grant  the 
writ  is  to  be  sparingly  exercised.  The  gen- 
eral jurisdiction  in  time  of  peace  of  the  civil 
courts  of  a  state  over  persons  in  the  military 
service  of  the  United  States,  who  are  accused 
of  a  capital  crime  or  of  any  offense  against 
the  person  of  a  citizen,  committed  within  the 
state,  is  not  denied.  Drury  v.  Lewis,  200 
U.  S.  7,  26  S.  Ct.  229,  50  U.  S.  (L.  ed.)  343. 
Whether  there  is  a  state  of  war  existing  now, 
or  whether  it  existed  on  the  22d  day  of  June, 
need  not  be  decided.  A  definition  of  ''war" 
is  found  in  the  Prize  Cases,  2  Black  666,  17 
U.  S.  (L.  ed.)  459.  The  existence  of  a  condi- 
tion of  war  must  be  determined  by  the  politi- 
cal department  of  the  government,  and  the 
courts  will  take  judicial  notice  of  such  de- 
termination and  are  bound  by  it.  Hamilton 
V.  McClaughry,  136  Fed.  445,  449. 

Jurisdiction  exists  to  hear  these  cases.  Un- 
der the  Habeas  Corpus  Act,  a  federal  court 
has  power  to  issue  a  writ  of  habeas  corpus 
for  the  purpose  of  an  inquiry  into  the  cause 
of  detention  of  a  prisoner  held  by  a  state  to 
answer  to  a  criminal  charge,  where  it  is  al- 
leged by  the  petitioner  that  the  act  charged 
as  a  crime  was  committed  by  the  prisoner  in 
the  performance  of  his  duty  as  a  soldier  of 
the  United  States.  It  has  authority  to  deter- 
mine summarily,  as  a  fact,  whether  or  not 
such  allegation  is  true,  and,  if  found  to  be 
true,  to  discharge  the  prisoner  on  the  ground 
that  the  state  is  without  jurisdiction  to  try 
him  for  such  act.  U.  S.  v.  Lipsett,  156  Fed. 
65. 

The  writ  should  issue  only  in  urgent  cases. 
I  have  endeavored  to  find  out  what  have 
been  regarded  by  the  courts  as  urgent  cases. 
In  Stegall  v.  Thurman,  175  Fed.  813,  it  ap- 
pears that  a  storekeeper  and  ganger  in  the 
Internal  Revenue  Department  refused  to  di- 
vulge information  in  regard  to  the  business 
of  a  distillery,  which  information  [366]  had 
been  obtained  by  him  in  his  official  capacity 
as  an  internal  revenue  officer.  His  refuflat 
extended  down  to  and  included  the  time  when 
he  was  called  as  a  witness  in  court.  He  was 
acting  under   a  regulation   of   the   Internal 
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Revenue  Department.  It  was  held  to  be 
an  urgent  case,  and  jurisdiction  was  enter- 
tained; he  was  released  on  a  writ  of  habeas 
corpus. 

In  Boske  v.  Commgore,  177  U.  S.  459,  20  S. 
Ct.  701,  44  U.  S.  (L.  ed.)  846,  it  was  shown 
that  a  person  was  arrested,  and  discharged 
on  a  writ  of  habeas  corpus  later,  because  he 
was  acting  onder  a  rule  of  the  department 
and  his  arrest   would   have   interfered   with 
the  discharge  of  his  duties,  his  presence  at 
his  post  of  duty  being  important  to  the  pub- 
lic interests.    The  petitioner  in  that  case  had 
refused  to  give  up  certain  records  and  in- 
formation in  his  possession.    In  Ohio  v.  Thom- 
as, 173  U.  S.  276,  277,  19  S.  Ct.  453,  43  U.  S. 
(L.  ed.)  699,  it  was  held  that  federal  officers 
who  were  discharging  their  duties  in  the  state 
(Ohio),  and  who  were  engaged  in  superin- 
tending the  internal  govei;nment  and  manage- 
ment of  a  federal  institution,  the  Soldiers' 
Home  at  Dayton,  under  the  lawful  direction 
of  its  board  of  managers  and  with  the  ap- 
proval of  Congress,  were  not  subject  to  the 
jurisdiction  of  the  state  in  regard  to  matters 
of  administration  approved  by  federal  author- 
ity.    The   officers   there   were   acting   under 
federal  power.    There  is  still  another  case — 
In  re  Turner,   119   Fed.   231 — in   which   an 
inferior  officer,  acting  in  obedience  to  orders 
of  the  Secretary  of  War,  who  was  executing 
an  act  of  Congress,  was  arrested  and  dis- 
charged on  a  writ  of  habeas  corpus. 

In  each  of  these  cases  a  discharge  was 
granted,  for  the  reason  that  prosecution  by 
the  state  authorities  would  interfere  with  the 
administration  of  federal  duties.  None  of 
them  was  more  urgent  than  the  instant  cases. 
The  petitioners  on  June  22  were  acting,  and 
ever  since  have  been  acting,  under  orders  of 
the  President  in  the  discharge  of  a  high,  duty, 
and  may  be  ordered  at  any  time  to  the  Mexi- 
can border  to  perform  active  military  serv- 
ice. Who  has  the  right  to  try  these  men,  if 
an  offense  was  committed — the  state  or  the 
military  authorities?  If  the  military  au- 
thorities have  the  right,  it  is  by  virtue  of  a 
federal  law,  not  of  custom.  If  there  is  such 
a  law,  it  is  paramount,  and  the  enforcement 
of  it  will  not  deprive  any  citizen  of  any  right 
under  the  state  law. 

We  have  a  national  bankruptcy  law.  We 
also  have  a  state  assignment  law,  which  is 
local  and  operative  only  in  the  state  of  Ohio; 
but  the  bankruptcy  law  supersedes  the  state 
law  in  the  administration  of  a  bankrupt's 
estate.  If  an  insolvent  person  finds  his  way 
by  deed  of  assignment  into  the  probate  court 
of  any  county,  even  if  his  estate  might  be  as 
veil  or  even  better  administered  in  that  court, 
it  cannot  be  kept  tiiere,  if  later  a  proper 
proceeding  in  bankruptcy  is  commenced  in 
the  federal  court.  We  have  laws,  both  state 
and  federal,  relating  to  safety  appliances,  to 


boiler  inspection,  and  to  employers'  liability 
in  case  of  accident  by  interstate  carriers. 
Proceedings  under  the  state  statute  may  be 
had  (in  cases  properly  arising)  in  the  state 
courts;  but  where  the  same  ground  is  covered 
by  the  federal  law,  it  takes  [367]  precedence, 
lliree  judges,  sitting  together  in  this  court, 
held  that  the  inspection  of  locomotive  boilers 
used  in  interstate  commerce  must  be  under 
the  federal  and  not  the  state  law.  Twice  the 
Circuit  Court  tof  Appeals  of  this  circuit  has 
held  that  a  state  compensation  act  for  the 
benefit  of  persons  injured  in  the  course  of 
their  employment  must  yield,  if  a  person 
working  for  a  railroad  elects  to  prosecute 
his  suit  for  personal  injury  under  the  federal 
statute  in  the  federal  courts,  and  for  the 
simple  reason  that  the  federal  law  is  para- 
mount. Grand  Trunk  R.  Co.  v.  Knapp^  233 
Fed.  950;  Waters  v.  Guile,  234  Fed.  532.  It 
does  not  necessarily  follow,  if  the  military 
authorities  have  priority  here,  that  some  sort 
of  a  proceeding  in  a  proper  way  may  not  yet 
be  maintained  in  the  state  courts  as  to  these 
two  petitioners;  but  that  question  is  not  be- 
fore us,  and  need  not  be  decided. 

In  Ex  p.  Sohlaffer,  154  Fed.  921,  923,  a 
soldier  was  arrested  under  a  city  ordinance, 
convicted,  and  punished.  The  offense  charged 
was  urinating  on  the  sidewalk.  It  was  said 
that,  if  soldiers  should  become  drunk  and 
disorderly,  even  while  on  leave,  they  are 
liable  to  punishment  under  the  rules  of  war, 
although  it  be  a  time  of  peace,  and  it  is 
not  considered  that  they  should  be  treated 
and  held  in  any  detention  or  attempted  pun- 
ishment, the  same  as  if  they  were  answerable 
to  no  other  power.  Their  position  and  the 
requirements  of  their  constant  duty  demand, 
in  behalf  of  the  national  government,  from 
the  municipal  (and,  it  may  be  added,  state) 
authorities,  such  a  recognition  of  its  rights 
as  would  accomplish  a  preservation  of  the 
peace  and  the  observance  of  the  city  ordi- 
nances (and  state  laws)  as  would  in  no  way 
affect  their  duties  as  soldiers.  Under  the 
circumstances  of  that  case,  a  writ  of  habeas 
corpus  was  permitted  to  go.  It  follows  that, 
if  the  charge  here  was  disorderly  conduct, 
there  is  a  remedy  provided  for  punishment  by 
the  military  authorities,  which  remedy  is 
paramount  and  should  be  exercised  by  those 
authorities  rather  than  by  the  municipality 
or  the  state. 

My  attention  was  called  to  the  case  of  Ex 
p.  Bright,  1  Utah,  at  page  145.  An  ordinance 
against  drunkenness  and  disorderly  conduct 
was  involved.  A  writ  of  habeas  corpus  issued, 
because  the  parties  were  subject  to  punish- 
ment by  the  military  authorities,  who  had  the 
prior  right.  In  the  case  of  U.  S.  v.  Fuellhart, 
106  Fed.  911,  a  man  was  arrested  for  taking 
another  into  custody  or  arresting  him  when  he 
had  no  warrant.    That  was  an  offense  imder 
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the  law  of  the  state  in  which  he  aided  in 
making  the  arrest;  but  he  was  released  on 
a  writ  of  habeas  corpus.  The  arrests  from 
which  relief  is  here  sought  do  not  appear  to 
me  to  be  better  founded  than  those  above 
mentioned. 

Judge  Knappen,  now  one  of  our  Circuit 
Judges,  in  the  above-mentioned  Lipsett's  Case, 
156  Fed.  65,  69,  70,  reviews  certain  other 
cases  and  has  made  the  decision  here  com- 
paratively easy.  He  quotes  with  approval  In 
re  Lewis,  83  Fed.  159,  and  In  re  Fair,  100 
Fed.  149.  In  the  Lewis  Case  evidence  was 
taken,  as  in  this.  The  use  to  be  made  of  such 
evidence  is  stated  by  Judge  Knappen,  U.  S.  v. 
Lipsett,  156  Fed.  69,  to  be  not  for  the  pur- 
pose of  determining  whether  [368]  the  prison- 
er should  be  found  guilty  or  innocent,  but  of 
determining  whether  the  act  alleged  to  be 
criminal  was  done  in  the  performance  of  duty 
in  the  service  of  the  United  States. 

In  the  Lewis  case  it  is  stated  that  an  of- 
ficer, who,  in  the  performance  of  what  he 
conceives  to  be  his  official  duties,  transcends 
his  authority  and  invades  private  rights,  he 
is  answerable  therefor  to  the  government 
under  whose  appointment  he  acts  and  to  in- 
dividuals injured  by  his  action;  but,  where 
there  is  no  criminal  intent,  he  is  not  liable 
to  answer  the  criminal  process  of  another 
government.  It  was  further  held  in  that  case 
that  the  federal  courts  have  authority  in 
habeas  corpus  proceedings  to  inquire  into 
the  guilt  or  innocence  of  persons  committed 
on  preliminary  examination  by  a  state  tri- 
bunal on  a  criminal  charge  for  acts  done  in 
the  service  of  the  United  States,  so  far  as 
to  determine  whether  the  acts  were  done 
wantonly  and  with  criminal  intent;  if  not  so 
done,  the  release  must  follow.  That  state- 
ment is  quoted  in  extenso  by  Judge  Knappen 
and  approved. 

In  the  Fair  case,  the  gist  of  the  decision 
is  that  the  government  of  the  United  States 
and  of  a  state,  though  exercised  within  the 
same  territory,  occupy  different  planes,  and 
the  criminal  laws  of  the  one  have  np  applica- 
tion to  acts  performed  under  the  authority  of 
the  other  in  respect  to  matter  solely  within 
its  control,  and  that  an  officer  or  agent  of 
the  United  States,  who  does  an  act  which 
is  within  the  scope  of  his  authority  as  such 
officer  or  agent,  cannot  be  held  to  answer 
therefor  under  the  criminal  laws  of  another 
and  different  government.  In  that  case  the 
person  who  was  arrested  was  acting  under  the 
orders  of  an  officer  in  command ;  the  officer  told 
the  petitioner,  who  was  a  private,  to  perform 
a  certain  act.  It  was  his  duty  to  perform  it, 
unless  it  was  so  clearly  wrong  that  a  man 
of  ordinary  sense  and  understanding  would 
know,  when  the  order  was  given,  that  it  was 
illegal. 


These  men  now  before  the  court  were  in 
the  employ  of  the  United  States  as  soldiers. 
They  were  mobilizing.  They  were  in  the  dis- 
charge of  their  duty  in  endeavoring  to  get 
recruits.  There  is  no  evidence  here  of  malice, 
wantonness,  or  criminal  intent.  Under  the 
rulings  made  in  the  last  three  cases  men- 
tioned, the  state  is  not  entitled  to  priority. 
Indeed,  it  is  not  shown  that  any  violence  was 
done  to  Baker,  or  that  he  was  even  touched, 
when  the  crowd  was  pressed  back  from  the 
course  of  the  marching  troops. 

Running  through  the  cases,  by  whatever 
coiirts  decided,  is  the  question  as  to  what 
the  effect  will  be  of  seizing  federal  officers  and 
withholding  them  from  the  performance  of 
their  duty  to  the  government.  One  of  the 
cases  best  considered  and  much  relied  upon 
is  that  of  In  re  Waite,  81  Fed.  359.  The 
decision  rendered  by  Judge  Shiras  in  that 
case  was  approved  by  the  Circuit  Court  of 
Appeals,  and  was  cited  with  approval  by  the 
Supreme  Court  of  the  United  States  in  Ohio 
V.  Thomas,  173  U.  S.  284,  19  S.  Ct.  453,  43 
U.  S.  (L.  ed.)  699.  Judge  Shiras  employed 
this  language.  In  re  Waite,  81  Fed.  365,  366 : 

"If,  however,  it  should  be  held  that  the 
officers  of  the  United  States,  when  engaged  in 
the  performance  of  their  official  duties,  can 
be  arrested  by  a  warrant  from  a  state  magis- 
trate, or  from  a  court  of  record  of  the  state, 
upon  [369]  the  charge  that  in  the  perforna- 
ance  of  the  duties  imposed  upon  him  the 
officer  has  violated  some  provision  of  the 
state  statutes,  it  is  apparent  that  the  en- 
forcement of  the  laws  of  the  United  States 
and  the  carrying  on  of  the  operations  of  the 
government  may  be  seriously  embarrassed  or 
wholly  arrested.  Even  though  it  be  true 
that  the  officer,  by  making  the  defense  in  the 
state  court,  can  ultimately  obtain  the  pro- 
tection of  the  laws  of  the  United  States, 
the  injurious  effect  in  the  way  of  impeding 
the  enforcement  of  the  laws  of  the  United 
States  would  not  be  obviated,  for,  as  is  point- 
ed out  by  the  supreme  court  in  Tennessee  v. 
Davis,  supra,  100  U.  S.  267,  25  U.  S.  (L.  ed.) 
648,  during  the  time  the  officer  is  under 
arrest  or  is  engaged  in  defending  himself  in 
the  state  court  he  is  withdrawn  from  the  dis- 
charge of  his  duty,  and  the  exercise  of  ac- 
knowledged federal  power  is  arrested.  Hence 
the  justification  of  the  true  rule  that  it  can- 
not be  permitted  to  the  state  to  assert  juris- 
diction over  one  acting  under  the  authority 
of  the  United  States  for  acts  by  him  done  in 
furtherance  of  the  duty  he  owes  to  the  fed- 
eral government,  upon  the  assumption  that 
these  acts  are  violations  of  a  state  statute." 

In  this  case,  these  men,  who  are  in  the 
army,  and  who,  for  aught  we  know,  may  bo 
called  upon  any  day  to  go  to  the  Texan  bor- 
der,  if  held  by  the   state  authorities;   may 
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not  be  able  to  accompany  their  regiment  and 
discharge  the  patriotic  duties  they  owe  to 
their  country.  Their  time  would  have  to  be 
given  to  the  defense  of  their  cases.  They 
might  be  detained  by  some  action  of  the  court, 
and,  if  that  may  be  done  with  one  member 
of  the  army  of  the  United  States,  it  could 
be  done  with  another.  If  it  could  be  done  in 
times  like  this,  when  men  are  subject  to  call 
and  probably  will  have  to  answer  the  com- 
mand to  go,  it  could  be  done  even  in  more 
dangerous  times.  There  is  no  denial  of  any 
right.  If  these  men  have  done  a  wrong,  the 
military  establishment  of  the  United  States 
is  able  to  punish  them.  If  it  does  not,  it 
does  not  necessarily  follow  that  at  a  proper 
time — and  it  seems  to  me  this  was  a  very 
inopportune  time  to  arrest  these  men — the 
parties  in  interest  may  not  be  without  their 
remedy. 

The  petitioners  are  discharged,  and  an  or- 
der may  be  taken  accordingly. 


NOTE. 

Criminal   Jnrisdiction   of   State    Court 
over  Member  of  National  Onard. 

Militia  Xot  in  Active  Service,    279. 
Militia  in  Formal  War  Service,  279. 
Militia  in  Active  Service  Not  Amounting  to 
War,  280. 


Militia  Not  in  Active  Service, 

It  seems  to  be  well  settled  that  members  of 
the  national  guard  are,  while  the  guard  is 
not  in  active  service,  amenable  to  the  criminal 
courts  of  the  state  to  the  same  extent  aa 
oUier  citizens.  State  y.  Josephson,  120  La. 
433,  45  So.  381;  People  v.  Wendel,  69  Misc. 
354,  112  N.  Y.  8.  801.  In  the  case  first  cited, 
a  captain  of  a  company  of  the  Louisiana  Na- 
tional Guard,  which  company  was  not  at  the 
time  in  active  service,  was  held  to  be  subject 
to  the  criminal  jurisdiction  of  the  state 
courts  on  a  charge  of  assault  and  battery  on 
a  private  in  the  company.  The  court  said: 
"In  fact,  the  contention  that  a  member  of 
the  militia  is  all  the  time  not  amenable  to  the 
courts  can  hardly  be  serious." 

''Active  service"  within  the  foregoing  rule 
does  not  mean  merely  active  membership  in 
the  militia  organization,  in  good  standing, 
but  means  membership  in  a  militia  organiza- 
tion which  has  been  called  out  by  competent 
authority  to  suppress  riots  or  keep  the  peace. 
State  V.  Josephson,  120  La.  433,  45  So.  381. 

For  a  criminal  act,  committed  while  not 
in  active  service,  a  state  court  has  jurisdic- 
tion of  the  prosecution  of  a  member  of  the 
national  guard,  in  spite  of  the  fact  that  he 


has  already  been  tried  by  court-martial  on  the 
same  facts.  The  rule  of  double  jeopardy  docs 
not  apply  because  the  same  facts  constitute 
tw*o  separate  offenses,  one  against  the  mili- 
tary law,  and  one  against  the  common  law 
or  statute  law  of  the  state.  People  v.  Wendel, 
59  Misc.  354,  112  N.  Y.  S.  301.  And  see  the 
note  to  Grafton  v.  United  States,  11  Ann. 
Caa.  640.  In  People  v.  Wendel,  supra,  the 
defendant,  a  commissioned  officer  of  the  na- 
tional guard,  was  prosecuted  for  grand  lar- 
ceny, on  the  same  facts  on  which  he  had  been 
dismissed  from  service  in  the  guard,  by  court- 
martial,  on  a  charge  of  ''conduct  unbecoming 
an  officer  and  a  gentleman,"  "conduct  to  the 
prejudice  of  good  order  and  military  disci- 
pline," and  "making  a  false  certificate  of 
account."  Holding  that  the  conviction  by  the 
court-martial  did  not  oust  the  jurisdiction 
of  the  state  court,  the  court  said:  "On  prin- 
ciple and  in  the  light  of  authority  it  may  be 
stated  as  a  rule  that  a  citizen  who  becomes 
a  citizen  soldier  is  not  thereby  relieved  from 
liability  to  the  people  for  a  violation  of  their 
laws,  even  though  in  his  military  capacity  he 
assumes  additional  liability  for  the  same 
violation.  In  his  treatise  on  Military  Law, 
Mr.  Davis  says,  at  page  102:  'Where  tlie 
trial  for  the  military  offense  has  preceded  the 
civil  trial  he  (the  soldier)  cannot  plead  autre- 
fois acquit  or  convict  to  an  indictment  for  the 
civil  crime  committed  in  and  by  the  same 
act.  This  for  the  reason,  already  stated, 
that  while  the  act  or  omission  out  of  which 
the  offenses  grew  is  the  same,  the  offenses 
themselves  are  quite  separate  and  distinct, 
one  being  a  criminal  offense  created  by  thn 
common  law  or  by  statute  in  the  jurisdiction 
within  which  it  was  committed,  the  other  a 
military  offense,  and  as  such  created  by  the 
articles  of  war  or  by  an  enactment  of  Con- 
gress of  similar  character.'  It  has  been  held 
that  a  civil  court  may  legally  take  cognizance 
of  the  criminal  offense  involved  without  re- 
gard to  the  fact  that  the  soldier  had  been 
subjected  to  trial  and  conviction  by  court- 
martial  for  his  breach  of  military  law  or 
discipline.  In  such  instances  the  act  com- 
mitted is  an  offense  against  the  two  jurisdic- 
tions and  may  legally  subject  the  offender  to 
be  tried  and  punished  under  both." 

Militia  in  Formal  War  Service. 

While  a  state  of  public  war  exists,  neces- 
sity is  said  to  be  the  only  law,  and  soldiers 
and  military  commanders,  during  the  contin- 
uance of  the  exigency,  are  said  to  be  respon- 
sible for  their  acts,  not  to  any  civil  authori- 
ties, but  only  to  their  military  superiors. 
It  appears  that  this  rule  applies  to  members 
of  the  national  guard  as  well  as  to  the  reg- 
ular army  of  the  United  States.  Com.  v. 
Shortall,  206  Pa.   St    165,  55  Atl.   952,   98 
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Am.  St.  Rep.  759,  65  L.R.A.  193,  wherein  it 
was,  however,  said  that  as  soon  as  the  exi- 
gency has  passed,  a  member  of  the  military 
becomes  accountable  to  the  laws  of  the  land, 
and  to  the  criminal  jurisdiction  of  the  civil 
courts. 

Militia  in  Active  Service  Not  Amounting 

to  War, 

A  state  of  qualified  martial  law  may  exist 
where  there  is  no  technical  state  of  war,  and 
under  such  martial  law  the  criminal  liabil- 
ity of  a  member  of  the  military  force  is  to 
some  extent  modified  by  the  exigencies  of 
military  rule.  A  condition  of  qualified  mar- 
tial law  exists  whenever  the  military  arm  of 
the  government  is  called  into  service  to  sup- 
press domestic  disorder  and  restore  the  pub- 
lic peace,  and  the  right  to  declare  it  springs 
from  the  state's  fundamental  power  of  self- 
preservation,  the  law  of  necessity.  Com.  v. 
Shortall,  206  Pa.  St.  165,  55  Atl.  952,  98  Am. 
St.  Rep.  759,  65  L.R.A.  193.  See  also  Despan 
V.  Olney,  1  Curt.  306,  7  Fed.  Cas.  No.  3,822. 
And  see  the  note  to  State  v.  Brown,  Ann.  Cas. 
1914C  1. 

Where  the  military  is  thus  called  into 
service  to  suppress  disorder  and  violence, 
their  rights  and  obligations  as  soldiers  are 
judged  by  the  standard  of  actual  war,  which 
means  that  a  degree  of  severity  in  proportion 
to  the  extent  and  violence  of  the  overt  acts 
of  hostility  is  justified  in  the  means  of  re- 
pression. In  other  words  the  military  may 
justifiably  use  as  much  force  as  the  neces- 
sities of  the  case  demand.  A  member  of  the 
national  guard,  therefore,  when  the  guard 
is  called  out  into  active  service  to  suppress 
disorder,  is  not  subject  to  the  criminal  ju- 
risdiction of  a  state  for  acts  done  in  execut- 
ing the  commands  of  his  military  superiors, 
when  the  facts  and  circumstances  are  such  as 
to  justify  the  commands  and  the  acts  pur- 
suant thereto,  or  where  the  commands  are  not 
on  their  face  so  unreasonable  or  unlawful 
that  a  military  man  would  know  them  to  be 
such.  Despan  v.  Olney,  1  Curt.  306,  7  Fed. 
Cas.  No.  3.822;  Com."  T.  Shortall,  206  Pa. 
St.  165,  55  Atl.  952,  98  Am.  St.  Rep.  759, 
65  L.R.A.  193.  See  also  I  .inks  v.  Smith, 
142  Ky.  232,  Ann.  Cas.  1912D  319,  134  S.  VV. 
484,  L,R.A.1915A  1141.  In  Com.  v.  Shortall, 
supra,  a  private  in  the  national  guard  was 
held  to  be  justified  in  committing  homicide 
under  the  following  circumstances:  The  mili- 
tia had  been  called  out  to  maintain  the  peace 
among  the  anthracite  coal  strikers  of  Penn- 
sylvania. The  defendant  in  the  case  was 
under  orders  to  stand  guard  over  a  certain 
house  which  had  before  been  dynamited.  His 
orders  were  to  halt  all  persons  approaching 
and,  if  a  halted  person  failed  to  respond  to 
to  the  challenge,  to  "shoot  to  kill."    The  de- 


ceased approached  the  house  late  at  night, 
the  defendant  calling  "halt"  at  least  five 
times.  The  deceased  came  on,  and  turned 
into  the  gate,  when  the  defendant  called  \o 
him  the  last  time,  then  shot  and  killed  him. 
The  court  said:  "Applying  these  principles 
to  the  act  of  the  relator,  it  is  clear  that  he 
was  not  guilty  of  any  crime.  The  situation 
as  already  shown  was  one  of  martial  law, 
in  which  the  commanding  general  was  au- 
thorized to  use  as  forcible  military  means  for 
the  repression  of  violence  as  his  judgment 
dictated  to  be  necessary.  The  house  had  been 
dynamited  at  night  and  threatened  again. 
With  an  agent  so  destructive,  in  hands  so 
lawless,  the  duty  of  precaution  w^as  corre- 
spondingly great.  There  was  no  ground, 
therefore,  for  doiibt  as  to  the  legality  of  the 
order  to  shoot.  The  relator  was  a  privato 
soldier  and  his  first  duty  was  obedience.  His 
orders  were  clear  and  specific,  and  the  evi- 
dence does  not  show  that  he  went  beyond 
them  in  his  action.  There  was  no  malice  for 
it  appears  aifirmatively  that  he  did  not  know 
the  deceased,  and  acted  only  on  his  orders 
when  the  situation  appeared  to  call  for  ac- 
tion under  them.  The  unfortunate  man  who 
was  killed  was  not  shown  to  have  been  one 
of  the  mob  gathered  in  the  vicinity,  though 
why  he  should  have  turned  into  the  gate  is 
not  known.  The  occurrence,  deplorable  as  it 
was,  was  an  illustration  of  the  dangers  of 
the  lawless  condition  of  the  community,  or 
of  the  minority  who  were  allowed  to  control 
it,  and  must  be  classed  with  the  numerous 
instances  in  riots  and  mobs,  where  mere 
spectators  and  even  distant  noncombatants 
get  hurt  without  apparent  fault  of  their 
own." 

But  a  militiaman  in  active  service  is  amen- 
able to  the  criminal  jurisdiction  of  the  courts 
of  the  state  when  his  act  is  in  execution  of  a 
command  so  unjustifiable  that  he  oould  not 
be  without  a  doubt  of  its  unreasonable  na- 
ture. Despan  v.  Olney,  1  Curt.  306,  7  Fed. 
Cas.  No.  3,822.  See  also  Franks  v.  Smith, 
142  Ky.  232,  Ann.  Cas.  1912D  319,  134  S.  W. 
484,  L.R.A.1915A  1141.  In  Franks  v.  Smith, 
supra,  the  decision  necessarily  involved  only 
the  question  of  civil  liability  of  a  militia- 
man, but  in  the  course  of  obiter  remarks  as 
to  his  criminal  liability,  the  court  quoted 
with  approval  the  following  from  Dicey 's 
Law  of  the  Constitution,  p.  281:  "A  soldier 
is  bound  to  obey  any  lawful  order  which  he 
receives  from  his  military  superior.  But  a 
soldier  cannot  any  more  than  any  civilian 
avoid  responsibility  for  breach  of  the  law  by 
pleading  that  he  broke  the  law  in  bona  fide 
obedience  to  orders  of  the  commander-in- 
chief.  Hence,  the  position  of  a  soldier  may 
be  both  in  theory  and  in  practice  a  difficult 
one.  He  may,  as  it  has  been  said,  be  liable 
to  be  shot  by  a  court-martial  for  disobedi- 
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ence  of  orders,  or  to  be  hanged  by  a  judge 
and  jury  if  he  obeys  it.     .     .     .     What  is, 
from  a  legal  point  of  view,  the  duty  of  a 
soldier?    The  matter  ia  one  which  has  neyer 
been  absolutely  decided.     The  following  an- 
swer given  by  Mr.  Justice  Stevens  is,  it  may 
be  fairly  assumed,  as  nearly  correct  a  reply 
as  the  state  of  the  authorities  make  it  possi- 
ble to  provide:     .     .     .    *The  only  line  that 
presents  itself  to  my  mind  is  that  a  soldier 
should  be  protected  by  orders  for  which  he 
might  reasonably  believe  his  officer  to  have 
good  grounds  for  giving.     The  inconvenience 
of  being   subject-  to   two   jurisdictions,   the 
sympathies  of  which  are  not  unlikely  to  be 
opposed  to  each  other,  is  an  inevitable  con- 
sequence of  a  double  necessity  of  preserving 
on  the  one  hand  the  supremacy  of  the  law, 
and  on  the  other  the  discipline  of  the  army.' 
.    .    .    While,   however,   a   soldier   runs   no 
substantial  risk  of  punishment  for  disobedi- 
ence to  orders  which  a  man  of  common  sense 
may  honestly  believe  involve  any  breach  of 
law,  he  can   under  no  circumstances  escape 
the  chance  of  his  military  conduct  becoming 
the  subject  of  inquiry  before  a  civil  tribunal 
and  cannot  avoid  liability  on  the  ground  of 
obedience    to    superior    orders    for    any    act 
which  a  man  of  ordinary  sense  must  have 
known   to   be    a   crime."     Defining   what   a 
juHtifiable  conmiand  is  within  the  rule  just 
stated,  the  court  in  Franks  v.  Smith,  supra, 
formulated   the  criterion   that  any  military 
order   which    attempts   to    invest   either    an 
officer  or  private  of  the  state  militia  with 
authority   in   excess   of  that  which   may  be 
exercised  by  police  oflScers  of  the  state  is  per 
se  unreasonable  and  unlawful,  and  will  not 
protect   from   criminal   liability.     The   court 
i^id,  speaking  obiter  in  so  far  as  criminal 
liability  was  concerned:    ''Upon   this   point, 
after  mature  consideration,  we  have  reached 
the    conclusion    that    any    military    order, 
whether  it  be  given  by  the  governor  of  the 
^tate  or  an  officer  of  the  militia  or  a  civil 
officer  of  a  city  or  county,  that  attempts  to 
invest  either  officer  or  private  with  author- 
ity in  excess  of  that  which  may  be  exercised 
by  peace  officers  of  the  state  is  unreasonable 
and  unlawful;  and  if  it  is  obeyed,  the  officer 
or  private  giving  obedience  subjects  himself 
to  such  punishment  and  liability  as  the  penal 
Hud    civil    laws    of    the    state    might    inflict 
against  a  private  individual  guilty  of  similar 
transgression  of  the  law  or  the  rights  of  the 
citizen.    We  feel  at  liberty  to  thus  define  the 
limits  within   which   soldiers   may   lawfully 
act,   because  all   the  authorities  agree  that 
the  courts  may  at  the  instance  of  any  person 
who  has  been  aggrieved  or  on  behalf  of  the 
commonwealth    inquire   into   their    acts   and 
doings  and   determine  whether  or   not  they 
have  been  guilty  of  any  conduct  that  would 
subject  them  to  liability  or  punishment.    Tlie 


only  difference  between  our  ruling  and  that 
obtaining  in  the  authorities  cited  is  that  we 
define  more  precisely  than  they  do  what 
orders  a  soldier  is  justifiable  in  executing, 
and  hold  as  a  matter  of  law  that  these  orders 
are  confined  to  such  as  a  peace  officer  in  the 
discharge  of  his  duty  might  execute." 

A  commander  of  militia  is  subject  to  the 
criminal  jurisdiction  of  a  state  court  for  in- 
juries  to  persons   inflicted   pursuant  to  his 
commands,    when    a   greater    force    than    is 
necessary   is  used  in  carrying  out  the  pur- 
poses for  which  the  military  was  called  out. 
He  must  see  to  it  that  excessive  force  is  not 
used.     State  v.   Colt,   8  Ohio  Dec.   62.     In 
that   case   the   defendant,   a   colonel   of   the 
Ohio    National    Guard,    was    prosecuted    for 
having  ordered  the  militia  to  fire  on  a  mob 
at  Washington  Court  House,  which  mob  was 
threatening  to  break  open  the  door  of  the 
court  house,  in  an  attempt  to  lynch  a  negro 
charged  with  rape.     Charging  the  jury,   in 
the  court  of  common  pleas,  the  judge  said: 
''If  you  find  that  the  defendant,  Coit,  while 
at  Washington  Court  House,  on  October  17,. 
1894,  in  doing  the  things  performed  by  him, 
under  the  order  which  sent  him  to  Washing* 
ton  Court  House,  acted  solely  in  his  capacity 
as  a  military  officer  of   the   Ohio   National 
Guard,  and  not  as  an  individual  in  self  de- 
fense, or  in  preventing  a  felony  or  dispersing 
a  riot,  then  the  rightfulness  or  wrongfulness 
of  any  conduct  of  his  is  to  be  measured  by 
the  rules  which  govern  the  conduct  of  a  mili- 
tary officer  while  acting  in  aid  of  the  civil 
authority.     If  you  find  beyond  a  reasonable 
doubt  that  Smith  Welch  came  to  his  death 
by  a  bullet  or  piece  of  a  bullet  fired  from 
within  the  south  door  of  the  court  house,  by 
a  person  or  persons  acting  under  the  command 
of  the  defendant,  Coit,  to  fire,  in  case  the 
south  door   of  the  court  house   was  broken 
open,  then   it  devolves  upon  the  defendant 
to   satisfy   you   by   a   preponderance   of   the 
evidence,  that  he  was  legally  justified  or  ex- 
cused in  giving  the  order  to  fire,  unless  the 
circumstances  of  justification  or  excuse  ap- 
pear in  the  testimony  adduced  against  him. 
It  was  the  duty  of  the  defendant  to  use  only 
such  force  as  was  necessary  and  proper  for 
the  purpose  of  protecting  the  prisoner,  Dolby, 
and  the  public  property,  and  he  could  not 
legally    take    human    life,    in    accomplishing 
those  ends,  unless  he  had  first  ascertained, 
by   such   a  careful,   prudent  and  reasonable 
exercise  of  his  faculties  as  the  circumstances 
of   the   case    permitted,   that   the   same   was 
necessary  and  proper  in  order  to  accomplish 
the  purpose  in  hand." 

The  broad  rule  has  been  laid  down  in 
Texas  that  whenever  a  member  of  the  militia, 
in  time  of  peace,  commits  an  offense  against 
the  laws  of  the  state,  the  state  courts  have 
jurisdiction  of  the  offense;  and,  further,  that 
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in  judging  the  liability  of  a  militiaman  for 
the  taking  of  life,  he  is  to  be  judged  by  the 
same  standard  as  is  any  other  officer  or  citi- 
zen. Manley  v.  State,  62  Tex.  Grim.  392,  137 
S.  W.  1137,  subsequent  appeal  in  164  S.  W. 
1008.  In  that  case  the  court  sustained  a 
conviction  of  a  member  of  the  national 
guard,  of  murder  under  the  following  cir- 
cumstances: The  national  guard  was  called 
out  to  do  guard  duty  on  the  occasion  of  the 
visit  of  President  Taft  to  Dallas,  and  was 
under  orders  to  wire  off  a  certain  portion 
of  the  streets  and  prevent  any  person  from 
crossing  the  enclosed  space.  The  defendant 
was  on  guard  to  prevent  such  crossing,  and 
killed  the  deceased  who  was  seeking  to 
cross  in  order  to  catch  a  street  car.  Conflict- 
ing evidence  tended  to  show  variously  that 
the  defendant  without  provocation  or  neces- 
sity plunged  his  bayonet  through  the  de- 
ceased; that  the  deceased  threatened  to  draw 
a  concealed  weapon ;  and  that  the  killing  was 
accidental,  being  due  to  the  entanglement 
of  the  bayonet  in  the  wire  and  to  the  defend- 
ant's attempt  to  extricate  it.  In  deciding 
the  first  appeal,  the  court  said:  ''Appellant, 
when  called  out  and  given  orders  to  perform 
certain  duties,  in  the  performance  of  those 
duties  occupied  the  position  of  any  other 
officer.  In  times  of  peace  a  militiaman  has 
no  more  right  to  take  human  life  than  any 
other  officer  or  citizen.  Nor  is  he  by  reason 
of  being  in  the  militia  service  deprived  of 
any  right  that  any  other  official  or  citizen  is 
entitled  to  under  the  constitution  and  laws 
of  this  state.  If  in  the  performance  of  his 
duties  his  life  became  endangered,  or  if  it 
appeared  to  him  under  all  the  facts  and  cir- 
cumstances in  evidence  that  some  person  was 
about  to  assault  him  with  the  intention  of 
killing  him,  or  doing  him  some  serious  bodily 
injury,  he  would  have  the  right  to  act  in  self- 
defense.  On  the  other  hand,  he  must  be 
judged  as  any  other  officer,  and  if  it  did  not 
at  the  time  reasonably  appear  that  he  was 
in  danger  of  losing  his  life  or  suffering  some 
serious  bodily  injury,  he  would  not  have  the 
right  to  take  human  life,  and  if  he  does  so 
under  such  circumstances  he  must  pay  the 
penalty  of  the  law."  On  the  second  appeal, 
the  court  said:  "The  act  under  which  the 
state  militia,  termed  'national  guard,'  is 
organized  provides  that  the  state  courts  shall 
have  jurisdiction  of  offenses  of  this  char- 
acter. See  section  103,  art.  30,  Acts  29th 
Leg.  c.  104.  But,  exclusive  of  this  article, 
when  a  soldier,  in  time  of  peace,  commits  an 
offense  against  the  laws  of  a  state,  the  courts 
of  the  state  in  which  the  offense  is  committed 
have  jurisdiction  of  the  offense." 

In  Louisiana  the  militia,  when  ordered  into 
active  service  by  any  proper  authority,  is 
removed  from  the  criminal  jurisdiction  of  the 


state  courts  by  a  statute  (Act  No.  181,  p.  371, 
of  1904)  which  provides  as  follows:  *'^leu\- 
bers  of  the  militia  ordered  into  active  servici* 
of  the  state  by  any  proper  authority  shall 
not  be  liable  civilly  or  criminally  for  any 
act  or  acts  done  by  them  while  on  duty,  but 
shall  be  liable  only  to  such  court-martial 
or  inquiry  prescribed  by  military  law." 
State  V.  Josephson,  120  La.  433,  46  So.  381. 
In  the  reported  case  the  military  jurisdic- 
tion is  held  to  be  paramount  to  the  civil  with 
respect  to  an  offense  committed  by  a  member 
of  the  state  militia  after  his  regiment  has 
been  mobilized  by  order  of  the  federal  au- 
thorities with  a  view  to  active  service,  the 
decision  heing  based  on  cases  relating  to 
civil  jurisdiction  over  persons  in  the  regular 
army. 


HTOAARD  ET  AZi. 

North  Dakota   Supreme  Court — October   11, 

1916. 

81  N,  D(ik.  4L19;  154:  N.  TF.  599. 


Appeal   amd   Error   •*   Jnrledietlom    of 
Appellate  Court  after  ReaaacU 

Where  an  appeal  has  been  dismissed,  and 
the  remittitur  transmitted  to  and  filed  in  the 
trial  court,  the  appellate  court  has  lost  juris- 
diction of  the  case,  and  cannot  recall  the  re- 
mittitur, or  review  its  decision,  unless  the 
order  was  based  on  fraud  or  mistake  of  fact, 
or  the  remittitur  was  sent  down  through  in- 
advertence or  mistake. 

[See  note  at  end  of  this  case.] 

Reinatatement  of  Appeal  —  Neoeseity  of 
ShowlBK  Merits. 

Upon  a  motion  to  reinstate  an  appeal,  up- 
on the  ground  that  the  order  of  dismissal  was 
entered  against  appellant  through  his  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect, appellant  must  show  apparent  merit 
in  the  appeal. 

Appeal  from  District  Court,  Pierce  county; 
BuRB,  Judge. 

Action  by  Oscar  S.  Hilmen,  plaintiff, 
against  Tobias  Nygaard  et  al.,  defendants. 
Judgment  for  plaintiff.  Appeal  by  defendaDte 
dismissed.  Defendants  move  to  reinstate 
appeal.  The  material  facts  are  stated  in  the 
opinion.    Motion  denied. 

R,  E,  Wet^zel  for  motion. 
D.  J,  OVonnelly  contra. 


HILMEN  Y.  NYGAARD. 

SI  N,  Dak,  419, 
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[419]  Chbistianson,  J. — On  February  27, 
1915,  an  order  was  entered  by  this  court, 
pursuant  to  notice  and  after  hearing,  upon 
respondent's  motion  for  a  dismissal  of  the 
tppeal  for  want  of  prosecution,  whereby  it 
was  ''ordered  that  said  motion  to  dismiss  the 
appeal  herein  be  and  the  same  is  hereby 
granted,  unless  counsel  for  the  appellant 
shall  cause  the  record  on  appeal  to  be  filed  in 
the  office  of  the  clerk  of  this  court  on  or 
before  April  15,  1016,  and  unless  there  shall 
be  paid  by  the  appellant  herein  to  counsel 
for  the  respondent  the  sum  of  $10,  as  and 
for  terms  and  costs  incurred;  failing  to  pay 
said  terms  and  file  the  record  on  appeal  with- 
in the  time  indicated  above,  an  order  will  be 
entered  dismissing  the  appeal."  Subsequent- 
ly, pursuant  to  stipulation  between  counsel 
for  the  respective  parties,  the  time  in  which 
to  [420]  comply  with  this  order  was  extended 
ontil  July  1,  1015.  The  record  not  being 
filed,  the  final  order  of  dismissal  was  entered 
on  July  3,  1015,  and  the  remittitur  trans- 
mitted to  and  subsequently  filed  in  the  dis- 
trict court.  About  August  5,  1015,  upon  ap- 
pellants' application,  an  order  to  show  cause 
was  issued  requiring  the  respondent  to  show 
cause  why  the  appeal  should  not  be  rein- 
stated. Upon  the  hearing  of  such  order  the 
following  facts  are  conceded:  The  appeal  in 
this  case  was  taken  from  a  judgment  in  an 
action  of  foreclosure  wherein  all  the  issues 
were  fully  litigated  and  tried  to  the  court. 
No  statement  of  case  has  been  proposed, 
served,  or  settled,  nor  has  a  transcript  of  the 
proceedings  had  in  the  court  below  been 
procured.  Appellants'  present  counsel  con- 
cedes that  no  error  appears  on  the  judgment 
roll,  and  that  unless  the  statement  of  case 
discloses  error,  there  will  be  no  merit  in  the 
appeal.  He  also  concedes  that  he  does  not 
know  whether  any  error  was  conunitted  in 
the  trial  of  the  cause  in  the  court  below. 
He  states  that  it  will  be  necessary  for  him  to 
obtain  a  transcript  of  the  proceedings  and 
examine  the  same  for  the  purpose  of  determin- 
ing whether  any  error  was  committed. 

This  is  not  a  case  wherein  the  remittitur 
was  issued  and  transmitted  inadvertently  or 
by  mistake,  but  it  was  issued  and  transmitted 
in  accordance  with  an  order  entered  by  this 
court  pursuant  to  notice  and  after  hearing. 
In  such  case  a  remittitur  will  not  be  recalled 
and  the  appeal  reinstated.  The  Ency.  of  PI. 
k  Pr.  vol.  2,  p.  359,  state  the  law  on  this 
subject  to  be  as  follows:  "Where  an  order 
of  dismissal  acts  as  a  statutory  judgment 
of  afiSrmance,  the  appellate  court  loses  juris- 
diction to  set  it  aside  and  reinstate  the  case 
after  a  remittitur  has  been  regularly  issued 
and  filed,  unless  the  order  was  based  on  fraud 
or  mistake  of  fact,  where  it  may  be  set  aside 
at  any  time." 


And  speaking  on  the  same  subject,  in 
State  V.  Sund,  25  N.  D.  59,  62,  140  N.  W. 
716,  this  court  said:  "There  must  be  an  end 
to  litigating  a  question,  at  some  point  of 
time;  and  if  this  court  was  at  liberty  to 
review  and  re-review  and  review  again  its 
decisions  in  the  same  cause  in  which  they 
were  made,  our  time  could  be  fully  occupied 
in  the  reconsideration  of  questions  supposed 
to  have  been  long  since  settled,  without  tak- 
ing up  a  new  litigation.  This  question  has 
been  passed  upon  by  other  courts.  We  call 
attention  to  a  few  of  the  authorities.  Leese 
V.  Clark,  [421]  20  Cal.  387,  in  which,  in  an 
opinion  written  by  Chief  Justice  Field,  this 
question  was  discussed  at  length,  and  it  was 
held  that  the  court  cannot  recall  a  case  and 
reverse  its  decision  after  the  remittitur  is 
issued;  that  it  has  determined  the  principles 
of  law  which  shall  govern,  and  having  thus 
determined,  its  jurisdiction  in  that  respect  is 
gone.  And  the  court  said:  The  supreme 
court  has  no  appellate  jurisdiction  over  its 
own  judgments;  it  cannot  review  or  modify 
them  after  the  case  has  once  passed,  by 
the  issuance  of  the  remittitur,  from  its  con- 
trol.' 'The  court  cannot  recall  the  case  and 
reverse  its  decision  after  the  remittitur  is 
issued.' " 

We  are  also  satisfied  that  even  though  this 
court  had  jurisdiction  to  reinstate  the  appeal, 
the  showing  made  by  appellant  is  insufficient 
to  justify  us  in  so  doing.  In  order  to  justify 
the  reinstatement  of  an  appeal  on  the  ground 
that  the  order  of  dismissal  was  entered 
against  appellant  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  ap- 
pellant must  show  apparent  merit  in  his  ap- 
peal. In  this  case  no  such  showing  is  made. 
We  quote  with  approval  the  following  lan- 
guage used  by  the  supreme  court  of  Idaho,  in 
disposing  of  a  similar  question  in  the  case 
of  Jacobs  V.  Shenon,  4  Idaho  341,  39  Pac.  103 : 
"There  should  also  be  an  affidavit  or  some' 
showing  of  merits  in  the  appeal.  In  Hagar 
V.  Mead,  25  Cal.  590,  the  court  says  that,  on 
motion  to  reinstate  cause  once  dismissed  by 
reason  of  laches  in  filing  of  transcript  un- 
der the  rules,  the  affidavits  should  show  that 
in  the  opinion  of  counsel,  at  least,  there  are 
substantial  errors  in  the  record,  which  ought 
to  be  corrected  by  this  court.  In  the  case  at 
bar  no  effort  is  made  to  show  that  there  is 
any  apparent  error  in  the  trial  or  hearing 
of  the  cause  in  the  court  below.  We  think,  in 
order  to  reinstate  an  appeal  once  dismissed, 
the  appellant  should  show  such  a  condition 
of  the  record  as  would  indicate  that  there 
was  apparent  error  in  the  proceedings  of  the 
lower  court.  No  effort  is  made  to  do  so." 
See  also  3  Cyc.  203. 

The  motion  to  reinstate  the  appeal  is 
denied. 
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HOT£. 
Jniiadiotloa  of  AppeUate  Oonrt  after 


General  Rule,  284. 

Time  When  Jurisdiction  Ceases,    285. 
Jurisdiction  to  Grant  Rehearing,  285. 
Jurisdiction  for  Correction  of  Errors,  285. 
Jurisdiction    Where    Decision    Obtained    by 

li^aud,    286. 
Rule  in  New   York,   286. 


Cteneral  Rule. 

The  large  majority  of  the  recent  cases  have 
affirmed  the  rule  laid  down  in  Ott  v.  Boring, 
131  Wis,  472,  11  Ann.  Cas.  867,  that  the 
jurisdiction  of  an  appellate  court  over  a  case 
ceases  when  it  has  regularly  determined  the 
issues  involved  and  caused  its  judgment  in 
conformity  with  that  determination  to  be 
entered  and  the  case  to  be  remanded  to  the 
lower  court  for  such  action  as  may  be  neces- 
sary. Reynolds  v.  Manhattan  Trust  Co.  109 
Fed.  97,  48  C.  C.  A.  249;  Waskey  v.  Hammer, 
170  Fed.  31,  95  C.  C.  A.  305;  Eadie  v.  Cham- 
bers, 172  Fed.  73,  18  Ann.  Cas.  1096,  96  C.  C. 
A.  561,  24  L.R.A.(N.S.)  879;  Bond  v.  United 
Railroads,  169  Cal.  618,  147  Pac.  465; 
Thomas  v.  Robinson  (la.)  92  N.  W.  70; 
Chesapeake,  etc.  R.  Co.  v.  Harmon,  159  Ky. 
59,  Ann.  Cas.  1915D  562,  166  S.  W.  786; 
Mather  v.  Cunningham,  106  Me.  115,  75  Atl. 
323;  Ganong  v.  Jonestown,  98  Miss.  265,  53 
So.  594;  Strother  v.  Broaddus,  234  Mo.  358, 
137  S.  W.  268;  Nystrom  v.  Templeton,  17 
X.  D.  463,  117  N.  W.  473;  Thomas  v.  Thomas, 
27  Okla.  784,  Ann.  Cas.  1912C  713,  109  Pac. 
825,  113  Pac.  1058,  35  L.R.A.(N.S.)  124;  St. 
Paul  Fire,  etc.  Ins.  Co.  v.  Peck,  40  Okia. 
396,  139  Pac.  117;  Eldriedge  v.  Hoefer,  52 
Ore,  241,  93  Pac.  246,  94  Pac.  563,  96  Pac. 
1105;  Williams  v.  Pacific  Surety  Co.  66  Ore. 
151,  127  Pac.  145,  131  Pac.  1021,  132  Pac. 
959,  133  Pac.  1186;  Crim  v.  Crim  (Ore.)  155 
Pac.  1176;  Luttgen  v.  Tiffany  (R.  I.)  94  Atl. 
260;  State  v.  Adams,  83  S.  C.  149,  65  S.  E. 
220;  Thomas  v.  Lynch,  87  S.  C.  44,  68  S.  E. 
817;  Mayes  v.  Evans  (S.  C.)  61  S.  E.  657; 
Rochester  v.  Seattle,  etc.  R.  Co.  75  Wash. 
559,  135  Pac.  209;  Peabody  v.  Edmonds,  72 
Wash.  604,  131  Pac.  250;  State  v.  King 
County,  61  Wash.  684,  112  Pac.  929;  Bouchier 
v.  Hammer,  142  Wis.  527,  126  N.  W.  15.  And 
see  the  reported  case. 

In  Thomas  v.  Thomas,  27  Okla.  784,  Ann. 
Cas.  1912C  713,  109  Pac.  825,  113  Pac.  1058, 
35  L.R.A.(N.S.)  124,  it  was  said:  "After 
this  court  has  rendered  a  decision  in  a  cause, 
and  its  mandate  has  gone  down  under  the 
rules  of  the  court,  and  is  spread  upon  the  rec- 
ords of  the  trial  court,  without  fraud,  ac- 
cident,  inadvertence   or   mistake,   this   court 


loses  jurisdiction  of  the  case  and  cannot  en- 
tertain an  application  for  a  rehearing."  And 
in  Reynolds  v.  Manhattan  Trust  Co.  109  Fed. 
97,  48  C.  C.  A.  249,  the  court  in  denying  a 
motion  made  after  the  end  of  the  term  to 
revoke  a  mandate  issued  during  the  term^ 
said:  "In  the  present  instance  we  are  not 
asked  to  correct  a  mere  clerical  mistake  made 
in  the  entry  of  a  judgment,  or  to  enter  a 
judgment  orally  announced,  which  the  clerk 
failed  to  enter,  or  to  expunge  a  judgment 
which,  when  entered,  was  absolutely  void 
for  want  of  jurisdiction  over  the  parties,  all 
of  which  mistakes  may  doubtless  be  correct- 
ed at  any  time  .  .  .  but  we  are  asked  to 
enter  a  decree  which  is  materially  different 
from  the  one  formerly  entered,  and  unlike  the 
decree  which  the  court  at  the  time  intended 
to  enter,  the  former  decree  being  precisely 
such  a  one  as  the  court  in  its  opinion  directed 
to  be  entered.  The  clerk  was  guilty  of  no  neg- 
lect, and,  although  it  be  true  that  greater 
relief  might  have  been  granted  than  was  in 
fact  afforded,  yet,  as  it  was  not  applied  for 
within  the  term,  this  court  has  now  lost  the 
power  to  afford  it." 

After  setting  out  the  general  rule,  the  court 
in  Thomas  v.  Lynch,  87  S.  C.  44,  68  S.  E.  817, 
stated  the  reason  of  the  rule  as  follows: 
"It  is  to  be  regretted,  in  any  case,  when  a 
party  loses  the  opportunity  afforded  by  the 
law  and  the  rules  prescribed  for  the  adminis- 
tration thereof,  to  present  his  cause  on  the 
merits.  But  it  must  always  be  remembered 
that  the  other  party  to  the  cause  has  the 
right  to  the  orderly  disposition  thereof,  and 
that  his  rights  must  be  respected;  and  that 
it  is  essential  to  the  due  and  orderly  adminis- 
tration of  the  law  that  the  methods  of  pro- 
cedure prescribed  by  the  statutes  and  rules 
of  court  be  complied  with.  Otherwise,  there 
would  be  no  end  to  litigation." 

Nor  can  jurisdiction  once  lost  be  conferred 
again  by  stipulation  of  the  parties.  Thus 
where  it  was  desired  to  have  the  court  de- 
termine the  effect  of  a  subsequently  enacted 
statute,  the  court  refusing  to  recall  the  re- 
mittitur on  the  agreement  of  the  parties, 
said:  "When  the  appeal  had  been  deter- 
mined, the  opinion  filed,  the  petition  for 
rehearing  denied,  and  the  remittitur  trans- 
mitted to  the  superior  court,  our  appellate 
jurisdiction  ceased.  Having  ceased,  it  can- 
not, for  the  purpose  of  further  considering 
the  same  appeal,  be  again  invoked  or  con- 
ferred by  an  order  recalling  the  remittitur 
predicated  upon  a  stipulation  of  the  parties. 
Consent  is  not  sufficient  to  confer  jurisdic- 
tion." 

It  has  been  held  that  where  the  remittitur 
was  sent  to  a  court  which  later  was  abolished, 
the  appellate  court  could  recall  its  mandate 
and  remand  the  cause  to  the  proper  court. 
Ex  p.  Bennefield,  155  Ala.  143,  46  So.  772. 


Time  When  Jurisdiction  Ceases, 

The  recent  cases  are  not  in  entire  accord 
IB  to  the  precise  time  at  which  an  appellate 
court  loses  its  jurisdiction  after  the  final 
determination  of  a  cause.  Thus,  in  some 
jurisdictions  it  is  held  that  the  jurisdiction 
of  the  appellate  court  ceases  at  the  end  of 
the  term  during  which  the  decision  is  ren- 
dered and  the  cause  remanded  to  the  lower 
court.  Reynolds  v.  Manhattan  Trust  Co.  109 
Fed.  97,  48  C.  C.  A.  249;  Waskey  v.  Hammer, 
170  Fed.  31,  95  C.  C.  A.  305;  Grimes  v. 
BarndoUar,  58  Colo.  421,  148  Pac.  256;  Wil- 
liams V.  Pacific  Surety  Co.  66  Ore.  151,  127 
Pac.  145,  131  Pac.  1021,  132  Pac.  959,  133 
Pac.  1186. 

In  other  jurisdictions  it  is  held  that  the 
jurisdiction  of  the  appellate  court  ceases  on 
the  remand  to  the  lower  court.  Thomas  v. 
Robinson  (la.)  92  N.  W.  70;  Mather  v.  Cun- 
ningham, 106  Me.  115,  75  Atl.  323;  Strother 
?.  Broaddus,  234  Mo.  358,  137  S.  W.  268; 
Kyetrom  t.  Templeton,  17  N.  D.  463,  117 
N.  W.  473;  Luttgen  v.  Tiffany  (R.  I.)  94 
Atl.  260;  State  v.  Adams,  83  S.  C.  149,  65 
S.  E.  220;  Thomas  v.  Lynch,  87  S.  C.  44, 
68  S.  E.  817;  Mayes  v.  Evans  (S.  C.)  61 
S.  E.  667.  Thus,  on  a  motion  that  the  ap- 
pellate court  should  recall  its  mandate  and 
determine  what  allowances  should  be  made 
for  expenses  and  counsel  fees  the  court  in 
Luttgen  V.  Tiffany,  supra,  said:  "This  case 
is  not  now  pending  in  this  court.  It  was 
remanded  to  the  superior  court  for  entry  of 
decree  in  accurdance  with  our  opinion 
filed  March  9,  1915,  and  is  now  pending  in 
that  court;  and  it  appears  that  application 
for  the  allowance  of  certain  sums  to  certain 
parties  is  now  pending  in  that  court.  This 
court  has  no  jurisdiction  of  this  matter, 
which  is  now  properly  before  the  superior 
court;  nor  has  it  any  power  or  jurisdiction 
to  recall  the  cause  from  the  superior  court 
for  the  purpose  of  hearing  this  motion.*' 

In  Band  v.  United  Railroads,  169  Cal.  618, 
147  Pac.  465,  the  question  as  to  the  exact 
time  at  which  the  appellate  court  loses  its 
jurisdiction  was  not  discussed,  but  the  court 
held  that  the  reversal  of  an  order  under  re- 
view remanded  the  proceedings  to  the  lower 
court  in  which  jurisdiction  became  exclu- 
sively vested. 
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Evans  (S.  C.)  61  S.  E.  657.  In  Thomas  v. 
Thomas,  supra,  the  rule  was  stated  as  fol- 
lows: ''After  this  court  has  rendered  a  de- 
cision in  a  cause,  and  its  mandate  has  gone 
down  under  the  rules  of  the  court,  and  is 
spread  upon  the  records  of  the  trial  court, 
without  fraud,  accident,  inadvertence,  or  mis- 
take, this  court  loses  jurisdiction  of  the  case 
and  cannot  entertain  an  application  for  a 
rehearing." 

In  MaswchusettB  it  is  held  to  be  discre- 
tionary with  the  appellate  court  whether  it 
will  recall  the  rescript  and  grant  a  rehear- 
ing, though  the  court  will  not  do  so  except 
under  unusual  circumstances.  The  practice 
of  the  court  was  stated  in  Powers  v.  Sturte- 
vant,  200  Mass.  519,  86  N.  £.  789,  as  fol- 
lows :  **  'Such  an  application  has  no  stand- 
ing under  our  laws  as  a  recognized  part  of 
our  procedure,  but  is  receiyed  only  as  friendly 
information  to  the  justices  of  an  oversight 
or  manifest  error,  which  in  the  opinion  of 
the*  justices  should  eall  for  correction  or  re- 
argument.  Argument  is  not  heard  upon  such 
an  application,  nor  should  the  application  it- 
self contain  any  argument,  but  it  should 
suggest  the  error  relied  on.'  If  such  a  sug- 
gestion indicates  an  error,  the  court,  of  its 
own  motion,  will  do  anything  in  its  power  to 
accomplish  justice  and  protect  the  rights  of 
the  parties.  But  happily  there  is  seldom 
occasion  to  do  anything  of  this  kind,  and  it 
would  be  likely  to  work  injustice  rather  than 
justice,  to  permit  a  party,  by  presenting  such 
an  application,  to  postpone  as  of  right  the 
entry  of  final  judgment,  after  a  case  has 
been  through  all  the  earlier  stages  of  litiga- 
tion, and  has  been  finally  decided  witj|  due 
deliberation  by  the  court  of  last  resort.  If 
the  justices,  alter  receiving  such  an  applica- 
tion, do  not  recall  the  rescript,  or  otherwise 
suggest  a  postponement  of  action  by  the 
lower  court,  the  action  of  that  court  should 
be  governed  by  the  rule  stated  in  Shannon 
v.  Shannon,  10  Allen  249,  in  these  words: 
'The  application  to  the  court  holden  by  a 
single  judge,  to  postpone  entering  a  judg- 
ment, for  the  purpose  of  affording  the  party 
an  opportunity  for  a  reargument  upon  a  case 
already  decided  by  the  full  court,  was  a  mat^ 
ter  within  the  discretion  of  the  judge,  and 
his  ruling  refusing  such  application  does  not 
furnish  any  ground  for  a  bill  of  exceptions. 


*  >} 


Jurisdiction  to  Grant  Rehearing* 

An  appellate  court  loses  jurisdiction  to 
grant  a  rehearing  after  it  has  made  a  final 
determination  of  a  cause  and  its  mandate 
has  been  sent  down  to  the  lower  court. 
Bronson  v.  Schulten,  104  U.  S.  410,  26  U.  S. 
(L.  ed.)  797;  State  v.  Ellison,  267  Mo.  321, 
184  S.  W.  963;  Thomas  v.  Thomas,  20  Okla. 
784,  Ann.  Cas.  1912C  713,  109  Pac.  825,  113 
Pac.    1058,   35  L.R.A.(N.S.)    124;    Mayes   v. 


Jurisdiction  for  Correction  of  Errors, 

It  is  well  established  that  a  remittitur 
irregularly,  inadvertently,  or  erroneously  is- 
sued does  not  deprive  the  appellate  court  of 
jurisdiction  and  it  may  recall  the  remittitur 
after  it  has  been  sent  down  and  filed,  for 
the  purpose  of  correcting  any  error  or  mis- 
take. Reynolds  v.  Manhattan  Trust  Co.  109 
Fed.  97,  48  C.  C.  A.  249;  San  Joaquin,  etc. 
River  Canal,  etc.  Co.  v.  Stevinson,  165  Cal. 
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640,  132  Pac.  1021;  In  re  Prager,  167  Cal. 
737,  141  Pac.  369;Morgrage  v.  National  Bank, 
25  Cal.  App.  133,  142  Pac.  1124;  Oakland  v. 
Pacific  Coast  Lumber,  etc.  Co.  (Cal.)  156 
Pac.  468;  Feess  v.  Mechanics'  State  Bank, 
87  Kan.  313,  124  Pac.  412;  Nystrom  v.  Tem- 
pleton,  17  N.  D.  463,  117  N.  W.  473;  Thomas 
V.  Thomas,  28  Okla,  784,  Ann.  Cas.  1912C 
713,  109  Pac.  825,  113  Pac.  1058,  35  L.R.A. 
(N.S.)  124;  St.  Paul  Fire,  etc.  Ins.  Co.  v. 
Peck,  40  Okla.  396,  139  Pac.  117;  Williams 
V.  Pacific  Surety  Co.  66  Ore.  151,  127  Pac. 
145,  131  Pac.  1021,  132  Pac.  959,  133  Pac. 
1186;  Waters-Pierce  Oil  Co.  v.  State  (Tex.) 
106  S.  W.  326;  Kibble  v.  Roberts  (Tex.)  184 
S.  W.  278;  Mountain  Lake  Min.  Co.  v.  Mid- 
way Irr.  Co.  (Utah)  154  Pac.  684;  Dyer  v. 
Dyer,  68  Wash.  463,  123  Pac.  774;  Peabody 
V.  Edmonds,  72  Wash.  604,  131  Pac.  250; 
Damon  v.  Ryan  (Wash.)  134  Pac.  675.  And 
see  the  reported  case.  The  rule  was  stated 
in  Williams  y.  Pacific  Surety  Co.  supra,  as 
follows:  "These  rules  are  subject,  howerer, 
to  the  prevailing  precept  that,  if  in  issuing 
the  remitter  a  mistake  is  made  in  the  lan- 
guage employed  to  express  the  ultimate  de- 
termination of  a  cause,  the  appellate  court, 
after  the  expiration  of  the  term  at  which  the 
case  is  decided,  has,  as  an  exercise  of  its  in- 
herent authority  over  its  judgments  and  de- 
crees, plenary  power  to  recall  and  correct  the 
mandate  so  as  to  make  it  conform  to  the 
decision  which  was  rendered."  And  in  Bou- 
chier  v.  Hammer,  142  Wis.  527,  126  N.  W. 
15,  wherein  a  remittitur  which  had  been  sent 
down  was  recalled  for  the  purpose  of  taxing 
the  costs,  the  court  In  answer  to  a  motion 
to  ryiew  and  set  aside  the  taxation  on  the 
ground  that  the  appellate  court  was  without 
jurisdiction,  said:  "After  the  record  has 
been  regularly  transmitted  to  the  trial  court, 
this  court  has  no  power  to  vacate  or  modify 
the  judgment  in  any  way,  because  its  juris- 
diction for  such  purposes  is  at  an  end.  .  .  . 
The  taxation  and  entry  of  costs,  however, 
does  not  affect  or  modify  the  judgment  ren- 
dered, but  simply  is  a  clerical  act  which 
reduces  to  concrete  figures  the  abstract  com- 
mand of  the  judgment  already  entered.  In- 
asmuch  as  the  judgment  for  costs  must  be 
enforced  by  process  from  this  court  and  must 
be  satisfied  here,  this  court  must  necessarily 
retain  power  to  do  such  acts  pertaining  to 
the  enforcement,  satisfaction,  and  discharge 
of  the  judgment  as  become  necessary  for  the 
due  protection  of  the  parties.  No  other  court 
has  power  to  do  these  acts  and  certainly  the 
power  must  be  lodged  somewhere." 

However,  in  order  that  a  party  may  be 
entitled  to  have  a  case  recalled  from  the 
lower  court  for  the  purpose  of  correcting 
errors,  the  application  must  be  made  with 


due  diligence.  Peabody  v.  Edmonds,  72 
Wash.  604,  131  Pac.  250.  In  that  case  the 
remittitur  was  sent  down  in  July,  1912,  and 
the  application  for  its  recall  and  correction 
was  not  made  until  March,  1913.  This,  the 
court  held,  was  not  due  diligence. 

Jurisdiction  Where  Decision  Obtained  by 

Fraud, 

In  the  federal  courts  the  general  rule  that 
the  jurisdiction  of  an  appellate  court  over 
its  judgments  and  orders  ceases  with  the 
ending  of  the  term  and  the  issuance  of  man- 
date is  extended  to  cover  a  case  in  which 
the  judgment  is  obtained  by  fraud.  Thus,  in 
Miocene  Ditch  Co.  v.  Campion  Min.  etc.  Co. 
197  Fed.  497,  lit  C.  C.  A.  61,  the  Circuit 
Court  of  Appeals,  refusing  a  petition  to  re- 
call its  mandate  to  the  district  court  on  the 
ground  that  it  was  obtained  through  gross 
fraud  and  collusion  on  the  part  of  the  at- 
torneys in  the  cause,  said:  "The  motion  not 
having  been  made  until  several  months  after 
the  end  of  the  term  at  which  the  judgment 
of  this  court  was  given  and  its  mandate  sent 
down,  the  respondent  raises  the  question  of 
the  jurisdiction  of  the  court  to  grant  the 
petitioners'  motion  by  moving  to  dismiss  the 
petition.  However  gross  the  fraud  alleged 
as  the  basis  of  the  petitioners'  request  may 
be,  and  however  much  it  may  entitle  the 
petitioner  to  intervene  in  the  case  where  it 
is  now  pending,  or  to  file  an  independent  or 
other  bill  to  obtain  redress,  we  are  of  the 
opinion  that  this  court  is  without  power  to 
recall  its  mandate  and  vacate  its  judgment 
under  the  circumstances  appearing." 

Rule  in  New  Torle, 

In  Xew  York  the  courts  have  assumed  ju- 
risdiction of  cases  after  remand  and  amended 
or  modified  their  judgments  even  where  no 
error  or  mistake  had  occurred.  Thus  in  Peo- 
ple V.  Brooklyn  Bank,  157  App.  Div.  171,  142 
N.  Y.  S.  75,  the  court  on  motion  to  amend 
a  judgment  formerly  given  and  remanded  to 
the  lower  court  heard  reargument  on  the 
merits  of  the  cause  and  without  discusbion 
of  its  jurisdiction  modified  the  judgment  aa 
prayed  for.  And  in  the  case  of  In  re  Oa- 
borne,  209  X.  Y.  450,  Ann.  Cas.  1915A  298, 
103  N.  E.  723,  823,  50  L.R.A.(N.S.)  510,  the 
court  recalled  and  amended  the  remittitur, 
on  motion  of  a  trustee  whose  accounts  were 
being  settled,  so  as  to  make  it  include  a 
recital  of  the  appearance  on  the  appeal  of 
certain  parties  having  a  remainder  interest 
in  the  estate  and  their  consent  to  be  bound 
by  the  judgment.  See  also  Bates  v.  Rosen- 
berg, 134  N.  Y.  S.  593. 
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Wyoming  Supreme  Court — ^May  16, 1914. 

22  Wyo.  aai;  1^0  BOJO.  sa2. 

Animals  —  InjiiTies  to  Animals  —  Lia- 
bility of  Owner  of  ITninolosed  Land. 

An  owner  of  uninclosed  land  is  not  liable 
for  the  death  of  trespassing  cattle  which 
strayed  on  his  property  and  fell  into  an  open 
ditch,  for,  while  the  owner  of  the  cattle  is 
not  liable  for  their  trespass  because  the  land 
WES  uninclosed,  that  does  not  make  the  entry 
of  the  cattle  rightful,  nor  cast  on  the  land- 
owner the  duty  of  exercising  care  for  their 
safety. 

[See  note  at  end  of  this  .case.] 

Error  to  District  Court,  Laramie  county: 
Matson,  Judge. 

Action  for  damages.  Alexander  B.  Gilles- 
pie, plaintiff,  and  Wheatland  Industrial  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiflf  brings  error.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

Frank  E.  Anderson  for  plaintiff  in  error. 
Clark  d  Clark  for  defendant  in  error. 

[333]  BsASD,  J. — In  this  action  the  plain- 
tiff in  error,  who  was  plaintiff  below,  sought 
to  recover  damages  for  the  loss  of  certain 
cattle  which  fell  into  a  ditch  and  were  killed< 
So  far  as  necessary  to  understand  the  ques- 
tion presented  here,  the  facts  as  stated  in  the 
petition  are,  that  the  defendant  owned,  oper- 
ated and  constructed  a  certain  reservoir  and 
irrigation  works;  that  it  constructed  a  spill- 
way in  the  reservoir  for  the  purpose  of  car- 
rying off  the  surplus  waters  accumulating 
therein  and  that  great  quantities  of  water 
from  said  spillway,  flowed  across  a  certain 
section  of  land,  causing  a  deep  ditch  to  be 
washed  out  across  said  land,  which  ditch  was 
unsafe  and  dangerous  to  live  stock  crossing 
the  range  at  or  near  said  reservoir  and  spill- 
way. That  defendant  knowingly,  wilfully, 
carelessly  and  negligently  maintained  said 
ditch  in  a  dangerous  condition,  and  failed 
and  refused  to  fence  or  guard  it  in  any  man- 
ner, although  aware  of  its  dangerous  condi- 
tion. That  certain  cattle  of  plaintiff  were 
caused  by  a  snow  storm  tp  travel  toward  said 
unguarded  ditch,  fell  therein  and  were  killed 
by  reason  of  defendant's  n^ligence  in  not 
properly  fencing  and  guarding  said  ditch. 
[334]  The  defendant,  among  other  defenses 
pleaded  in  its  answer,  admitted  the  owner- 
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ship  and  control  of  the  reservoir  and  that 
water  flowed  therefrom  tli rough  said  spill- 
way, and  that  the  water  therefrom  caused 
a  ditch  to  be  formed  across  the  land  described 
in  the  petition,  alleged  the  necessity  for  the 
spillway  and  then  alleged  that  at  the  time 
said  ditch  was  created  the  land  upon  which 
it  was  situated  was  and  still  is  the  property 
of  the  Swan  Land  and  Cattle  Company,  Lim- 
ited, a  corporation,  and  at  all  times  men- 
tioned the  defendant  had  been  in  lawful  pos- 
session of  the  same  as  lessee.  That  said 
cattle  of  plaintiff  were  upon  said  premises 
without  the  consent  lof  the  owner  thereof  or 
of  the  defendant  and  were  trespassing  thereon 
at  the  time  they  were  alleged  to  have  fallen 
into  said  ditch.  To  that  defense  the  plaintiff 
demurred,  and  tlie  demurrer  being  overruled, 
he  elected  to  stand  thereon  and  judgment 
was  entered  dismissing  the  petition  and 
against  plaintiff  for  costs.  He  brings  the 
case  here  on  error. 

The  sole  question  presented  is  whether  or 
not  the  owner  or  person  in  lawful  possession 
of  uninclosed  lands  is  liable  in  damages  to 
the  owner  of  live  stock  killed  or  injured  by 
straying  thereon  from  the  public  range,  if 
the  owner  or  person  lawfully  in  possession 
of  such  premises  causes  or  permits  them  to 
be  in  an  unsafe  or  dangerous  condition  for 
live  stock  so  straying  thereon. 

The  gist  of  the  argument  of  counsel  for 
plaintiff  is,  that  the  cattle  were  not  unlaw- 
fully on  the  premises  and  hence  were  not 
trespassing  thereon.  This  argument  is  based 
upon  the  holding  that  the  owner  of  live  stock 
running  at  large  upon  the  range  is  not  liable 
for  damages  done  by  such  stock  straying  upon 
the  unenclosed  lands  of  another.  But  the 
reason  for  such  non-liability  is  not  because 
they  are  not  trespassing,  but  because  no  duty 
rests  upon  the  owner  to  keep  his  stock  off 
uninclosed  land  and  he  is  not  guilty  of  negli- 
gence in  failing  to  do  so  or  in  permitting 
them  to  run  at  large;  and  being  guilty  of 
neither  a  wilful  trespass,  nor  negligence  in 
the  care  of  his  stock,  he  is  not  answerable 
in  damages;  and  for  the  further  reason  that 
the  land  owner  [335]  has  the  right  to  exclude 
such  stock  from  his  premises  by  fencing 
against  them  or  otherwise  preventing  them 
from  coming  or  being  thereon,  and  if  he 
neglects  to  do  so  he  takes  the  risk  of  tres- 
pass by  animals  lawfully  running  at  large. 
Such  stock  were  not  rightfully  upon  such  un- 
inclosed land  in  the  sense  that  the  owner  had 
the  right  to  run  and  graee  them  there;  for 
if  they  were,  then  the  landowner  would  have 
no  lawful  right  to  exclude  or  remove  them 
therefrom.  On  the  other  hand,  as  a  general 
rule,  the  owner  of  uninclosed  lands  is  under 
no  duty  to  make  or  keep  them  in  safe  condi- 
tion for  stock  straying  thereon.  In  Wilt  v. 
Coughlin,  176  Mo.  App.  275,  161  S.  W.  888, 
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it  was  held,  "The  law  is  well  settled  in  this 
and  many  other  jurisdictions  that  the  owner 
of  uninclosed  land  is  under  no  obligation  to 
make  it  safe  for  pasturage,  and,  if  stock 
stray  upon  it  and  sustain  injuries  by  falling 
in  a  well  or  other  excavation,  there  is  no 
liability  resting  on  the  landowner  for  such 
loss."  Citing  Hughes  v.  Hannibal,  etc.  R. 
Co.  66  Mo.  325;  Turner  v.  Thomas,  71  Mo. 
596;  Peek  v.  Western  Union  Tel.  Co.  169 
Mo.  App.  148,  140  S.  W.  638;  Overholt  v. 
Vieths,  93  Mo.  422,  6  S.  W.  74,  3  Am.  St 
Rep.  557;  Witte  v.  Stifel,  126  Mo.  296,  28 
S.  W.  891,  47  Am.  St.  Rep.  668;  Grindley 
V.  McKechnie,  163  Mass.  494,  40  N.  E.  764; 
Knight  V.  Abert,  6  Pa.  St.  472,  47  Am.  Dec. 
478.  To  which  we  add  Illinois  Cent.  R.  R. 
Co.  V.  Carraher,  47  111.  333;  Beinhorn  v. 
Griswold,  27  Mont.  79,  69  Pac.  657,  69  L.R.A. 
771,  94  Am.  St.  Rep.  818.  The  present  case 
differs  from  Big  Goose,  etc.  Ditch  Co.  v. 
Morrow,  8  VVyo.  537,  59  Pac.  169,  80  Am. 
St.  Rep.  965.  In  that  case  the  stock  belonged 
to  the  owner  of  the  land  through  which  the 
defendant's  ditch  extended,  and  were  right- 
fully on  the  premises.  Counsel  for  plaintiflF 
cites  Haughey  v.  Hart,  62  la.  96,  17  N.  W. 
189,  49  Am.  Rep.  138;  Jones  v.  Nichols,  46 
Ark.  207,  55  Am.  Rep.  575;  Young  v.  Harvey, 
16  Ind.  314;  and  Noblesville  Gas,  etc.  Co. 
V.  Teter,  1  Ind.  App.  322,  27  N.  E.  635.  In 
the  Iowa  case  the  excavation  was  alleged  to 
have  been  made  ''immediately  adjacent  to  the 
highway."  In  the  Arkansas  case  the  pit  was 
also  [336]  close  to  the  highway,  and  cotton- 
seed and  corn  had  been  left  by  the  appellants 
scattered  in  the  neighborhood  of  it.  In  the 
case  in  16  Indiana,  the  court  said :  "We  think 
any  reasonable  man,  of  ordinary  understand- 
ing and  extent  of  observation  of  the  ways  of 
life,  would  say  that  the  probability  of  injury 
to  others,  under  the  circumstances,  from 
leaving  the  well  in  question  in  the  condition 
it  was,  was  not  only  strong,  but  that  it 
amounted  almost  to  a  certainty — a  probabil- 
ity as  strong  as  would  arise  from  an  un- 
guarded cellar  on  a  street  in  the  city."  And 
in  the  Nobleville  case  the  excavation  was  in 
the  street.  Those  cases  point  out  the  ex- 
ceptions to  the  general  rule  and  the  par- 
ticular circumstances  and  state  of  facts 
which  will  render  the  landowner  liable.  No 
such  conditions  are  alleged  in  this  case  as 
would  bring  it  within  the  rule  as  announced 
in  either  of  those  cases.  The  demurrer  was 
properly  overruled,  and  the  judgment  of  the 
District  Court  is  affirmed. 

Affirmed. 

Scott,  C.  J.,  and  Potter,  J.,  concur. 
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introdtiotory. 

This  note  reviews  the  cases  wherein  the 
courts  have  ruled  on  the  liability  of  the 
owner  of  uninclosed  land  for  an  injury  to  a 
domestic  animal  straying  thereon,  caused  by 
the  negligence  of  the  landowner  in  respect 
to  the  condition  of  his  premises.  It  does  not 
include  cases  involving  wilful  or  intentional 
injuries  inflicted  by  the  landowner  or  his 
servants,  or  those  dealing  with  the  negligent 
performance  of  an  intentional  act,  such  as 
negligence  in  driving  a  straying  animal  off 
the  land.  It  also  excludes  cases  involving 
the  duty  to  maintain  proper  fences.  Rail- 
road cases  generally  are  excluded,  as  being 
governed  by  peculiar  principles,  although  a 
few  railroad  cases  are  cited  because  they  are 
inseparably  concerned  with  the  general  sub- 
ject of  the  note. 

In  Jurisdictions  Where  Cowimon-Latv 
Rule  Obtains. 

In  England  the  rule  of  the  common  law 
prevails,  that  the  owner  of  animals  must 
keep  them  on  his  land,  and  that  it  is  his 
duty  to  fence  them  in  and  not  the  duty  of 
another  landowner  to  fence  them  out.  As  a 
necessary  corollary  to  that  rule,  it  has  been 
held  in  England  that  a  landowner  is  not  lia- 
ble for  injury  to  an  animal  straying  on  his 
lands,  where  the  injury  is  caused  by  the  dan- 
gerous condition  of  the  premises,  since  the 
animal  is  a  trespasser  and  the  landowner  is 
under  no  duty  to  use  care  to  protect  it  against 
harm.  Blyth  v.  Topham,  Cro.  Jac.  158; 
Pouting  V.  Noakes  [1894]  2  Q.  B.  281.  In 
Blyth  V.  Topham,  supra,  it  was  held  that 
one  who  dug  a  pit  in  a  common  was  not 
liable  to  the  owner  of  a  mare  which  while 
straying  fell  therein,  because  the  plaintiff 
showed  no  right  why  his  mare  should  be  in 
the  said  common;  that  the  digging  was  there- 
fore lawful  as  against  the  plaintiff  and  the 
hurt  to  the  mare  was  damnum  absque  in- 
juria. In  Ponting  v.  Noakes  [1894]  2  Q.  B. 
281,  it  was  held  that  where  the  horse  of  the 
plaintiff  trespassed  on  the  land  of  the  de- 
fendant and  there  ate  of  a  poison  yew  tree. 
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from  which  he  died,  the  defendant  was  not 
Jiable.    The  court  said:     ''Now,  here  it  must 
be  remembered  that  no  liability  on  the  part 
of  the  defendants  to  fence  against  the  cattle 
of  their    neighbor    was    proved.      Had    any 
hVLch  liability  been  shown  to  exist,  and  had 
the  fence  been  defective,  it  might  well  have 
been  found   by  the  jury  that  the   colt  had 
obtained    access    to    the    defendants'     land 
through  breach   of  his   obligation   to   fence, 
And,  the   poisonous  tree   being   immediately 
within  the  fence,  that  the  eating  of  its  leaves 
by  the  colt  was  the  natural  consequence  of 
the  defendants'  breach  of  duty.     But,  there 
being  no   liability   on   the   part   of  the   de- 
fendants to  repair  the  fence,  I   do  not  pee 
that  they  can  be  made  responsible  for  the 
eating  of   these   yew   leaves   by   an   animal 
which,   m   order   to   reach    them,   had   come 
upon  their  land.  The  hurt  which  the  animal 
received  was  due  to  its  wrongful  intrusion. 
It  had  no  right  to  be  there,  and  its  owner, 
therefore,  had  no  right  to  complain."     The 
application  to  straying  animals  of  what  is 
practically   the    doctrine   of   attractive   nui- 
sances seems,  however,   to  have  been  given 
recognition    in    the    case    of    Townsend    v. 
Wathen,   9   East  277,   wherein   it  was  held 
that  one  who  sets  flesh-baited   and   scented 
traps  on  his   land   so  near   to  the  land   of 
another  that  the  other's  dogs  are  attracted 
to  the  traps  and   injured  must  be  held  to 
have  contemplated  this  probable  consequence 
of  his  act,  and  is  liable  for  the  injury  to 
the  dogs.     Lord  Ellenborough,   G.  J.,   said: 
*'£very  man   must  be  taken  to  contemplate 
the  probable  consequences  of  the  act  he  does. 
And   therefore    when    the    defendant   caused 
traps  scented  with  the  strongest  meats  to  be 
placed  so  near  to  the  plaintiffs  house  as  to 
influence  the  instinct  of  those  animals  and 
draw  them  irresistably  to  their  destruction, 
he  must  be  considered  as  contemplatiing  this 
I>robable  consequence  of  his  act.    That  which 
might  be  taken  as  general  evidence  of  malice 
against  all  dogs,  coming  accidentally  within 
the  sphere  of  the  attraction  which  he  had 
placed  there,  must  surely  be  evidence  of  it 
against  those  in  particular  which  were  placed 
nearest  to  the  source  of  attraction  and  with- 
in the  constant  influence  of-  it.     What  differ- 
ence is  there  in  reason  between  drawing  the 
animal  into   the  trap  by  means  of  his  in- 
stinct which   he  cannot  resist,  and   putting 
him  there  by  manual  force?    If  a  man  know- 
ingly keep  a  dog  accustomed  to  bite,  and  any 
person  coming  by  chance  in  his  way  be  bit- 
ten, an  action  lies  against  the  owner,  though 
he  had  no  malice  against  the  particular  in- 
dividual.    Here   there  is  evidence   that  the 
defendant's  purpose  in  setting  the  traps  was 
to  catch  dogs  in  general,  as  well  as  vermin; 
for  he  afterwards   recompensed   his   servant 
for  dogs  taken  in  the  traps.    The  rule  there- 
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fore,  omnis  ratihabitio  retro  trahitur  et  man- 
dato  aequiparatur,  applies  to  this  case." 

The  common-law  rule  prohibiting  the 
owner  of  domestic  animals  from  allowing 
them  to  stray  on  the  lands  of  another  ob- 
tains in  Ctmada,  Baldrey  v.  Fenton,  6  West. 
W.  Rep.  1441,  20  Dominion  L.  Rep.  677.  It 
appears,  however,  from  a  dictum  in  that 
case  that  a  statute  making  it  unlawful  for 
the  owner  of  premises  to  keep  thereon  any 
open  well  or  other  excavation  accessible  to 
and  dangerous  to  straying  stock,  superim- 
poses on  the  common  law  a  liability  on  the 
part  of  a  landowner  maintaining  such  an 
open  well  to  respond  in  damages  for  injuries 
to  straying  animals,  in  spite  of  the  fact 
that,  according  to  the  common-law  rule,  the 
animals  are  trespassers.  But  in  that  case 
it  was  further  held  that  such  a  liability  on 
the  part  of  the  landowner  is  subject  to  the 
contributory  negligence  rule,  so  that  when 
animals  trespass  by  reason  of  the  owner's 
negligence,  he  can  have  no  recovery  against 
the  landowner  for  injuries  to  the  animals 
caused  by  falling  into  an  open  well. 

In  Indiana  the  common-law  rule  that  the 
owner  of  domestic  animals  is  bound  to  keep 
them  on  his  own  premises  is  still  the  law 
except  in  so  far  as  it  is  abrogated  by  a 
statute  providing  that  the  boards  of  com- 
missioners of  counties  may,  by  proper  order, 
permit  stock  to  run  at  large  in  their  respec- 
tive counties.  (§  2831,  R.  S.  1894;  §  2637, 
R.  S.  1881.)'  Crum  v.  Conover,  14  Ind.  App. 
264,  40  N.  E.  644,  42  N.  E.  1029;  Anderson 
V.  Nesbitt,  43  Ind.  App.  703,  88  N.  E.  523. 
However,  the  owner  of  uninclosed  land  is 
liable  for  injuries  to  animals  straying  there- 
on, when  he  maintains  such  a  dangerous  or 
unsafe  condition  on  the  lands  as  a  reasonable 
man  would  expect  to  cause  injury.  Young 
y.  Harvey,  16  Ind.  314,  wherein  the  defendant 
was  sued  for  the  recovery  of  damages  for 
the  killing  of  the  plaintiff's  horse  which  fell 
into  an  uncovered  partially  dug  well  on  the 
defendant's  uninclosed  lot.  Holding  the  de- 
fendant to  be  liable,  the  court  said:  "Wheth- 
er it  can  be,  or  not,  depends  upon  the  degree 
of  probability  there  was  that  such  accident 
might  happen  from  thus  leaving  exposed  the 
partially  dug  well,  considered,  perhaps,  in 
connection  with  the  usefulness  of  the  act  or 
thing  causing  the  danger.  ...  If  the 
probability  was  so  strong  as  to  make  it  the 
duty  of  the  owner  of  the  lot,  as  a  member 
of  the  community,  to  guard  that  community 
from  the  danger  to  which  the  pit  exposed  its 
members,  in  person  and  property,  he  is  liable 
to  an  action  for  loss  occurring  through  his 
neglect  to  perform  that  duty.  We  think  any 
reasonable  man,  of  ordinary  understanding 
and  extent  of  observation  of  the  ways  of 
life,  would  say  that  the  probability  of  in- 
jury to  others,  under  the  circumstances,  fronk 
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leaving  the  well  in  question  in  the  conditiun 
it  was,  was  not  only  strong,  but  that  it 
amounted  almost  to  certainty — a  probability 
as  strong  as  would  arise  from  an  unguarded 
cellar  on  a  street  in  the  city.  We  think 
Harvey  was  guilty  of  negligence,  and  should 
be  held  liable  to  pay  for  the  horse  killed. 
See  1  Hill,  on  Torts,  p.  119."  But  in  Dur- 
ham V.  Musselraan,  2  Blackf.  (Ind.)  96,  18 
Am.  Dec.  133,  it  was  held  that  the  owner 
of  uninclosed  lands  is  not  liable  for  injuries 
which  are  not  such  as  the  average  reasonable 
man  would  expect  to  result  from  the  condi- 
tions which  cause  them.  In  that  case  the 
plaintiff  sued  for  the  killing  of  his  mare 
and  colt  by  the  falling  of  a  tree.  The  de- 
fendant, on  his  uninclosed  land,  had  par- 
tially cut  the  tree,  built  a  fire  at  its  base, 
and  left  it  to  fall  by  burning.  The  court 
held  that  a  reasonable  man  would  not  expect 
the  leaving  of  a  tree  in  such  condition  to 
cause  injury  to  straying  animals.  • 

In  Kansas  the  common-law  rule  as  to 
straying  animals  still  obtains,  having  been 
neither  excepted  at  the  time  of  the  adoption 
of  the  common  law  nor  changed  by  statute. 
Union  Pac.  R.  Co.  v.  Rollins,  5  Kan.  167, 
wherein  the  court  said:  "The  common  law 
of  England  is  in  force  in  this  state,  by  stat- 
utory enactment,  so  far  as  it  is  not  repug- 
nant to  or  inconsistent  with  the  constitution 
and  statutes  of  this  state  and  of  the  United 
States.  Comp.  Laws  1862,  p.  678.  At  com- 
mon law,  the  owner  of  the  land  is  the  owner 
of  the  ground  and  of  everything  attached  to 
it  for  an  indefinite  extent  upwards  and  down- 
wards. He  has  the  exclusive  right  to  pos- 
sess and  enjoy  it,  unmolested,  and  undis- 
turbed. He  is  not  obliged  to  fence  against 
the  cattle  of  otlier  persons.  The  owner  of 
the  cattle  is  bound  to  keep  them  upon  his 
own  premises,  and  if  they  stray  upon  the 
land  of  his  neighbor,  whether  the  land  is 
fenced  or  not,  he  is  liable  for  any  damage 
they  commit  while  there.  And  he  cannot  in 
general  recover  for  any  injury  they  may  re- 
ceive while  thus  unlawfully  there,  unless  the 
injuries  are  wilfully  or  wantonly  inflicted. 
The  plaintiffs,  however,  claim  that  the  com- 
mon law  in  this  respect  has  been  abolished 
by  the  custom  of  the  country  and  by  statute. 
As  the  common  law  has  been  adopted  by 
statute  and  made  the  paramount  rule  by 
express  enactment  of  the  legislature,  ^any 
custom  or  usage  to  the  contrary  notwith- 
standing,' (Comp.  Laws  1862,  p.  678)  we 
suppose  it  would  take  more  than  a  custon^ 
of  the  country  to  repeal  it.  Neither  does 
this  custom  amount  to  a  prescription.  It 
lacks  nearly  all  of  the  essential  elements 
of  a  prescription.  It  has  not  been  of  suffi- 
cient duration.  The  possession  of  the  plain- 
tiffs has  not  been  long  continued,  peaceable, 
or  witliout  lawful  interruption.    Neither  does 


a  prescriptive  right  belong  to  the  public  in 
general,  but  it  belongs  to  an  individual  in 
particular.  .  .  .  Has  the  common  law 
been  repealed  by  statute?  We  have  searched 
in  vain  for  any  such  statute.  We  have  been 
referred  to  certain  fence  laws,  stray  laws, 
and  laws  regulating  the  running  at  large  of 
stock,     .     .  but  none  of  these  statutes 

repeal  the  common  law  in  this  respect. 
There  is  no  statute  that  gives,  or  attempts 
to  give,  to  any  person,  any  rights  upon  an- 
other's land,  whether  it  is  fenced  or  not. 
A  statute  of  that  kind  would  tend  to  dis- 
turb vested  rights,  and  be  unconstitutional 
and  void."  And  in  Union  Pac.  R.  Co.  v. 
Rollins,  5  I^an.  167,  as  a  corollary  to  this 
common -law  rule  that  the  owner  of  domestic 
animals  must  keep  them  on  his  own  prem- 
ises, it  was  held  that  the  owner  of  uninclosed 
land  does  not  owe  to  the  owner  of  domestic 
animals  straying  thereoa  the  duty  of  ordi- 
nary care;  that,  at  most,  he  owes  only  the 
duty  of  sligiit  care,  of  not  being  guilty  of 
gross  negligence,  and  that  he  will  not  be 
liable  for  injuries  to  domestic  animals  where 
he  is  guilty  of  no  more  than  a  want  of  ordi- 
nary care.  See  to  the  same  effect  Caulkins 
V.  Mathews,  5  Kan.  191;  Maltby  v.  Diliel,  5 
Kan.  430.  In  Caulkins  y.  Mathewa,  supra, 
the  plaintiff  sued  for  the  value  of  a  horse 
which,  while  grazing  and  ranging  on  the  un- 
inclosed lands  of  the  defendant,  fell  into  an 
imperfectly  ooTered  well  and  was  killed.  It 
was  held  that  the  defendant  was  not  bound 
to  use  due  or  ordinary  care  to  protect  the 
straying  animal  against  such  a  danger.  The 
court  said:  "There  are  a  great  many  as- 
signments of  error  in  this  case,  but  we  think 
the  record  raises  nearly  the  precise  questions 
that  were  raised  in  the  case  of  the  Union 
Pac.  R.  Co.  v.  Rollins  ([6  Kan.]  167)  de- 
cided at  this  term;  hence  we  will  refer  to 
that  case  for  a  full  discussion  and  decision 
of  the  questions  involved  in  this  case.  This 
case,  as  that,  was  tried  upon  the  erroneous 
theory  tliat  the  plaintiff  had  a  ri^t  to  pas- 
ture his  stock  upon  the  uninclosed  lands  of 
the  defendant;  and,  as  a  necessary  corollary, 
that  the  defendant  was  bound  to  use  ordi- 
nary care  and  prudei)ce  in  the  management 
of  his  land  so  as  to  protect  the  plaintiff's 
stock  from  .injury  while  so  pasturing  there; 
and  to  this  cause  is  probably  referable  all 
the  errors  committed  by  the  court  below  in 
this  case."  In  Maltby  v.  Dihel,  supra,  prac- 
tically the  same  state  of  facts  was  in  con- 
troversy as  in  Caulkins  v.  Mathews,  supra, 
the  killing  of  a  horse  by  falling  into  the 
defendant's  open  well.  The  court  said  there- 
in: "The  case  is  very  similar  in  the  facts 
to  the  case  of  Caulkins  v.  Mathews,  decided 
at  the  last  winter  term  of  this  court.  Ante, 
191.  .      .      The    case,    then,    not    falliu^ 

within  this  section,  must  be  decided  by  the 
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law  as  laid  down  in  the  case  of  Caulkina  v. 
Mathews.  Of  the  law,  as  settled  in  that 
caae,  we  have  no  doubt;  and  we  are  satisfied 
with  the  authorities  and  reasoning  on  which 
it  rests." 

It  seems  that  in  Nebraska  the  common -law 
duty  of  the  owner  of  domestic  animals  to 
keep  them  fenced  in  is  continued,  and  in  that 
state  the  owner  of  uninclosed  land  is  not 
liable  for  a  negligent  injury  to  the  straying 
animal  of  another  when  the  owner  of  the 
animal  is  also  negligent  in  allowing  it  to 
escape  and  stray.  Cook  v.  Pickrel,  20  Neb. 
433,  30  N.  W.  421,  wherein  it  appeared  that 
the  plaintiff's  servant  negligently  allowed  the 
plaintiff's  horses  to  escape  from  his  control, 
that  they  wandered  on  the  land  of  the  de- 
fendant, and  that  while  there  they  were 
frightened  by  the  defendant's  dogs  which  he 
negligently  allowed  to  be  loose  where  they 
would  chase  the  horses,  the  horses  injuring 
themselves  and  one  of  them  being  killed. 
The  court  held  that  the  contributory  negli- 
gence of  the  owner  of  the  horses  precluded 
his  recovery. 

In  New  Yorky  apparently,  the  common-law 
rule  as  to  straying  animals  obtains,  and  the 
oTvner  of  cattle  has  no  right  to  allow  them 
to  go  at  large  on  the  lands  of  another.  Con- 
sequently it  has  been  held  that  the  owner  of 
cattle  cannot  recover  for  their  death  caused 
by  drinking  maple  syrup  left  by  the  defend- 
ant in  buckets  in  his  uninclosed  shed.  Bush 
V.  Brainard,  1  Cow.  (N.  Y.)  78,  13  Am. 
Dec.  613. 

The  common-law  rule  seems  to  obtain  also 
in  TeTinessee.  See  Tennessee  Chemical  Co.  v. 
Henry,  114  Tenn.  152,  85  S.  W.  401,  108 
Am.  St.  Rep.  892,  wherein  the  court  held 
that  the  owners  of  animals  must  at  their 
peril  keep  them  off  the  lands  of  others, 
whether  such  lands  are  inclosed  or  not,  and 
that  a  landowner  owes  no  duty  to  keep  his 
lands  safe  for  trespassing  animals,  and  is 
not  liable  if  such  an  animal  enters  on  his 
land  and  eats  sacks  containing  nitrate  of 
soda. 

In    Jurisdictions    Where    Conitnon-Law 
BtUe  Does  Xot  Ohtain, 

Generally. 

In  nio$;t  of  the  American  states,  the  rule 
of  the  English  common  law  requiring  the 
ow-ner  of  domestic  animals  to  keep  them  on 
his  own  premises  was  considered  to  be  inap- 
plicable to  a  sparsely  settled  and  unculti- 
vated country  and  was  not  adopted  as  part 
of  the  common  law.  Therefore,  in  those  ju- 
riKlictions,  the  owner  of  animals  is  not 
jniilty  of  negligence,  or  of  a  violation  of 
duty,  in  allowing  them  to  run  at  large  on 
the  open,  uninclosed  lands  of  another.    Little 


Rock,  etc.  R.  Co.  v.  Finley,  37  Ark.  562; 
St.  Louis,  etc.  R.  Co.  v.  Newman,  94  Ark. 
458,  127  S.  W.  735,  140  Am.  St.  Rep.  134, 
28  L.R.A.(N.S.)  83;  Seeley  v.  Peters,  5  Gil- 
man  (111.)  130;  Haughey  v.  Hart,  62  la. 
96,  17  N.  W.  389,  49  Am.  Rep.  138;  Huir 
V.  Thixton,  119  Ky.  753,  78  S.  W.  460; 
Hughes  V.  Hannibal,  etc.  R.  Co.  66  Mo.  325; 
Kerwhacker  v.  Cleveland,  etc.  R.  Co.  3  Ohio 
St.  172,  62  Am.  Dec.  246;  Ferguson  v.  Miami 
Powder  Co.  6  Ohio  Cir.  Dec.  408,  9  Ohio  Cir. 
Ct.  445;  Knight  v.  Abert,  0  Pa.  St.  472,  47 
Am.  Dec.  478.  See  also  Johnson  v.  Oregon 
Short  Line  R.  Co.  7  Idaho  355,  63  Pac.  112, 
63  L.R.A.  744.  And  see  the  reported  case. 
In  Little  Rock,  etc.  R.  Co.  v.  Finley,  supra, 
the  court  said:  "The  doctrine  of  the  com- 
mon law  that  the  owner  of  domestic  animals 
is  bound  to  keep  them  within  his  own  en- 
closure, or  on  his  own  land,  and  that  if  he 
permits  them  to  run  at  large  and  they  go 
upon  the  land  of  another,  though  uninclosed, 
he  becomes  a  trespasser,  has  never  been  rec- 
ognized in  this  state.  Such  a  rule  is  inap- 
plicable to  the  condition  and  circumstances 
of  our  people.  It  would  be,  or  would  have 
been  in  the  early  settlement  of  the  country, 
where  there  was  so  much  land  lying  waste 
and  uninclosed,  most  oppressive  and  unwise, 
and  from  the  first  settlement  of  the  state  to 
the  present  time,  all  kinds  of  stock  have 
been  allowed  to  go  at  large  on  uninclosed 
lands.  And  it  is  shown,  not  only  by  the  com- 
mon understanding  and  custom  of  the  people, 
but  by  the  statutes  in  relation  to  inclosures, 
estrays,  and  the  marking  and  branding  of 
stock,  that  the  doctrine  or  rule  was  never 
considered  as  having  any  force  or  existence 
in  Arkansas.'^  So  in  Kerwhacker  v.  Cleve- 
land, etc.  R.  Co.  3  Ohio  St.  172,  62  Am.  Deo. 
246,  it  was  said:  "This  doctrine  of  the  com- 
mon law  may  be  suitable  to  an  old  and  high- 
ly cultivated  country,  where  all  the  lands 
except  the  public  highways  and  commons  are 
under  inclosure,  but  it  has  no  suitable  and 
proper  application  in  Ohio.  There  is  no  law 
in  Ohio,  therefore,  requiring  the  owner  of 
cattle,  horses,  hogs,  or  other  live  stock,  to 
keep  them  on  his  own  land  or  within  an  in- 
closure; and  when  he  allows  them  to  be  at 
large  on  the  range  of  uninclosed  lands,  he 
cannot  be  said  to  act  unlawfully,  or  to  be 
guilty  of  an  omission  of  ordinary  care  in  the 
keeping  or  charge  of  his  stock;  for,  by  so 
doing,  he  does  nothing  more  than  that  which 
has  been  customary,  and  which  has  been  by 
common  consent  done  generally  by  the  people 
since  the  first  settlement  of  the  state." 

It  follows  from  this  change  of  the  com- 
mon-law rule  that  cattle  or  other  animals 
straying  on  the  uninclosed  lands  of  a  person 
other  than  their  owner  are  not  wrongfully 
on  those  lands.  Tlie  right  to  be  on  such 
lands  is  not,  however,  a  positive  right,  capa- 
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ble  of  enforcement,  but  a  mere  negative  right, 
protecting  the  owner  from  liability  for  tres- 
pass. Kansas  City,  etc.  R.  Co.  v.  Kirksey, 
48  Ark.  366,  3  S.  VV.  190;  Beinhorn  v.  Gris- 
wold,  27  Mont.  79,  69  Pac,  657,  94  Am.  St. 
Rep.  818,  59  L.R.A.  771;  Knight  v.  Abert, 
6  Pa.  St.  472,  47  Am.  Dec.  478.  See  also 
St.  Louis,  etc.  R.  Co.  v.  Ferguson,  57  Ark. 
16.  20  S.  W.  645,  38  Am.  St.  Rep.  217,  18 
L.R.A.  110.  In  Beinhorn  v.  Griswold,  supra, 
the  court  said:  "The  owners  of  domestic 
animals  hold  no  servitude  upon  or  interest, 
temporary  or  permanent,  in,  the  open  land 
of  another,  merely  because  it  is  open.  If 
the  landowner  fails  to  *fence  out'  cattle  law- 
fully at  large,  he  may  not  successfully  com- 
plain of  loss  caused  by  such  live  stock  stray- 
ing upon  his  uninclosed  land.  For  under 
these  circumstances  the  trespass  is  condoned 
or  excused, — the  law  refuses  to  award  dam- 
ages. While  the  landowner,  by  omitting  to 
fence,  disables  himself  from  invoking  the 
remedy  which  is  given  to  those  who  inclose 
their  property  with  a  legal  fence,  and  while 
the  cattle  owner  is  thereby  relieved  from 
liability  for  casual  trespasses,  it  is  neverthe- 
less true  that  the  cattle  owner  has  no  right 
to  pasture  his  cattle  on  the  land  of  another, 
and  that  cattle  thus  wandering  over  such 
lands  are  not  rightfully  there.  Tliey  are 
there  merely  by  the  forbearance,  sufferance, 
or  tolerance  of  the  nonfencing  landowner; 
there  they  may  remain  only  by  his  tolerance." 

Extent  of  Landowner's  Duty. 

Even  in  those  jurisdictions  where  the 
owner  of  cattle  is  not  required  to  keep  them 
from  trespassing  on  uninclosed  lands,  the 
owner  of  the  land  is  not  required  to  fence 
out  the  stock,  and  ordinarily  owes  no  duty 
to  one  who  thus  allows  his  cattle  and  other 
animals  to  stray  on  his  uninclosed  lands. 
Tlie  owner  of  the  stock  takes  the  permissive 
pasturage  subject  to  its  ordinarily  attendant 
perils,  and  injuries  resulting  from  those  per- 
ils are  damnum  absque  injuria.  Kansas 
City,  etc.  R.  Co.  v.  Kirksey,  48  Ark.  366,  3 
S.  W.  190;  St.  Louis,  etc.  R.  Co.  v.  Newman, 
94  Ark.  458,  127  S-  W.  736,  140  Am.  St. 
Rep.  134,  28  L.R.A.(N.S.)    83. 

The  landowner  is,  however,  held  to  a  rea- 
sonable degree  of  care  not  to  increase  by 
his  negligence  the  ordinary  perils  to  cattle 
straying  on  his  lands.  Although  he  need  not 
protect  them  from  ordinary  dangers,  he  does 
owe  their  owner  the  duty  not  to  maintain  on 
his  uninclosed  lands  any  unusually  danger- 
ous substance,  trap,  or  condition  which  a 
reasonably  prudent  man  would  expect  to  at- 
tract and  injure  or  to  be  likely  to  injure 
passing  animals,  and  he  will  be  liable  for 
injuries  caused  by  such  a  substance  or  con- 
dition.    Jones   V.   Nichols,   46   Ark.   207,   56 


Am.  Rep.  575 ;  St.  Louid,  etc.  R.  Co.  v.  New- 
man, 94  Ark.  468,  127  S.  W.  735,  140  Am. 
St.  Rep.  134,  28  L.R.A.(N.S.)   83.     In  Jones 
V.  Nichols,  supra,  it  appeared  that  the  de 
fendants,  owners  of  a  cotton  gin  and  grist 
mill,   had    their   building   set   up   on   posts, 
leaving    an    open    space    beneath,    in    which 
space  they  dug  a  pit  for  their  cotton  press, 
llie  plaintiff's  cow  fell  into  the  pit  and  was 
killed.     The   court   said:      "[The   pit]    was 
uninclosed  and  was  without  signal  of  warn- 
ing or  protection;  moreover,  cotton  seed  and 
corn  had  been  left  by  the  appellants  scat- 
tered in  the  neighborhood  of  it,  so  that,  in 
the  language  of  one  of  the  witnesses,  it  was 
not    only    a    stock    trap,    but    was   actually 
baited  for  the  game.     The  court  instructed 
the  jury  in  effect,  that  if  they  should  find 
such   a   state   of   facts   from   the   proof,   the 
appellants  were  guilty   of  negligence   which 
would  render  them  lial)le  for  the  injury  done. 
This    proposition    cannot    be    controverted." 
In  St.  Louis,  etc.  R.  Co.  v.  Newman,  94  Ark. 
458,  127  S.  W.  735,  140  Am.  St.  Rep.  134, 
28   L.R.A.(N.S.)    83,   the  court   said:      "He 
[the  landowner]  does  owe,  therefore,  to  the 
owner  of  straying  stock  the  duty  to  refrain 
from  attracting  or  drawing  to  a  dangerous 
object  or  substance  which  he  has  placed  upon 
his  land  such  stock.     Such  act  becomes  one 
of  negligence  whereby,   if  injury  results   to 
another,  a  liability  is  incurred.     The  land- 
owner  has  no   right  to  thus  actively  draw 
into  peril  straying  stock.     He  may  not   be 
under  any  duty  to  guard  the  stock  from  the 
dangers  to  which  they  ordinarily  might   he 
exposed,  but  if  he  places  on  his  land  a  dan- 
gerous substance  which  would  attract  pass- 
ing  animals,   and   thereby   the  animals    are 
injured,   if   the    injury    is   the   natural    and 
probable  result  of  the  act  which  a  prudent 
man  would  have  foreseen,  then  the  landowner 
is  liable  for  the  injury  resulting  therefrom. 
In   the   case   at  bar   the  appellant 
placed  in  an  open  space  on  its  land  its  cars 
from  which  the  oil  leaked  until  it  filled  the 
ditches  along  the  roadside.    Here  the  domes- 
tic animals  of  the  townspeople  were  accus- 
tomed to   stray  and  graze;    and  they    vvc-re 
attracted  to  the  pools  of  oil  and  drank  of  i;t. 
This  the  employees  of  appellant  saw  and  per- 
mitted  for   some   days;    and,   although   they 
saw  that  the  owners  of  some  of  the  animals 
seeing  this  drove   them   away  because   they 
feared  the  oil   would  kill   them,   the  appel- 
lant's employees  made  no  effort  to  guard  the 
cattle  from  the  danger  or  to  drive  away  the 
animals  of  the  other  owners,  but  permitted 
them  to  drink  the  oil;   amongst  which    was 
this  cow  of  appellee's.    The  oil  was  a  poison 
to  tlie  cattle  when  drunk  in  the  quantities 
as   was   done   by   them;    and   appellee's    cow 
was  killed  by  the  oil  which  it  thus  drank. 
Under  these  circumstances  we  think  that  the 
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appellant  was  guilty  of  negligence  which  ren- 
dered it  liable  for  the  death  of  the  cow." 

In  Kentucky  the  liability  seems  to  be  con- 
fined strictly  to  cases  in  which  the  owner 
of  the  nninclosed  land  maintains  thereon  an 
"attractive  nuisance/'  such  a  condition  as 
would  be  reasonably  expected  to  attract  do- 
mestic animals  and  as  would  be  dangerous 
per  se.  Muir  v.  Thixton,  119  Ky.  753,  78 
S.  W.  466,  wherein  recovery  was  sought  for 
the  killing  of  the  plaintiff's  horse  by  falling 
into  the  cistern  of  the  defendant,  a  distilling 
company.  There  was  evidence  that  the  de- 
fendant company  had  been  in  the  habit  of 
leaving  spilled  corn  and  refuse  malt  lying 
about  the  premises,  and  that  stock  had  fre- 
quently been  attracted  thereby  on  the  prem- 
ises. The  court  said  that  the  defendant 
-would  be  liable  for  injuries  caused  by  such 
an  "attractive  nuisance,''  but  held  that  in 
the  instant  case  there  was  no  evidence  that 
the  com  or  malt  was  lying  about  at  the  time 
of  the  injury,  and  that  therefore  no  liability 
existed.  The  court  said:  "Upon  the  other 
hand,  the  doctrine  in  most  of  the  American 
states  is  that  cattle  may  run  at  large  upon 
the  highway  and  upon  uninclosed  lands  with- 
out regard  to  the  ownership  of  such  lands. 
Under  the  doctrine  last  stated  the  owner  or 
occupant  of  land,  as  we  have  already  ob- 
served, is  under  no  obligation  to  make  it 
safe  for  the  benefit  of  the  owners  of  domestic 
animals  which  are  permitted  to  run  at  large. 
But,  while  this  is  true,  an  exception  to  the 
rule  exists,  as  we  are  told  by  Mr.  Thompson 
[Negligence,  Vol.  1]  in  what  are  sometimes 
called  'attractive  nuisances,'  so  that,  if  the 
owner  or  occupant  of  real  property  erects 
and  leaves  upon  his  premises  anything  which 
is  especially  attractive  to  young  children,  or 
to  domestic  animals,  and  children  or  animals 
are  attracted  to  it  to  their  hurt,  he  must 
pay  damages.  .  .  .  We  regard  the  rule, 
supra,  as  the  law  in  this  state,  and,  though 
some  of  the  authorities  relied  on  by  counsel 
for  the  appellees  seem  to  support  the  con- 
trary view,  upon  examination  it  will  be  found 
that  they  apply  to  those  states  wherein  the 
common  law  is  in  force  or  statutes  have 
been  enacted  which  require  the  owners  of 
stock  to  keep  them  within  their  own  in- 
closures.  .  .  .  But  applying  the  law  as 
we  have  announced  it  to  the  facts  of  this 
case,  we  are  nevertheless  of  opinion  that 
appellant  was  not  entitled  to  recover.  Sev- 
eral of  the  witnesses  testified  that  in  un- 
loading grain  at  the  distillery  it  was  often 
the  case  that  some  of  it  was  spilled  on  the 
ground,  and  that  stock  were  frequently  at- 
tracted by .  the  grain  thus  left  upon  the 
ground,  and  at  such  times  would  go  upon 
the  premises  and  eat  it.  But  no  witness 
testified  that  there  was  any  grain  or  other 
provender    attractive    to    stock    on    the   dis- 


tillery grounds  at  or  just  before  the  time 
the  appellant's  horse  was  killed.  Upon  the 
contrary,  the  evidence  showed  that  the  dis- 
tillery was  ^closed  down' — that  is,  ceased  to 
be  operated — June  22d,  and  the  horse  was 
not  killed  until  June  27th,  five  days  there- 
after." 

A  fortiori  where  the  owner  of  uninclosed 
land  maintains  or  allows  to  remain  thereon 
a  dangerous  hole  or  trap  adjacent  to,  or 
so  close  to,  the  highway  as  to  prove  danger- 
ous to  persons  or  animals  passing  along  it, 
he  will  be  liable  for  injuries  to  animaln 
which  stray  slightly  from  the  highway  and 
fall  into  the  hole  or  trap.    Haughey  v.  Hart, 

62  la.  96,  17  N.  W.  189,  49  Am.^Rep.  138. 
See  also  Morrison  v.  Cornelius,  63  N.  C.  346. 
In  the  case  first  cited  the  court  said:  "\Vc 
think  that,  if  the  owner  of  unimproved  and 
unbroken  land  should  make  an  excavation 
thereon  at  a  place  remote  from  where  stock 
is  accustomed  to  roam,  and  leave  the  exca- 
vation uncovered,  he  should  not  be  held  liable 
for  injuries  to  animals  falling  into  it.  But 
it  is  averred  in  the  petition  that  the  excava- 
tion was  immediately  adjacent  to  a  highway, 
and  in  a  place  which  the  defendant  knew 
was  frequented  by  stock  running  at  large. 
In  such  case,  we  think  the  omission  to  cover 
or  protect  the  excavation  was  negligence. 
The  question  of  negligence,  or  freedom  from 
negligence,  should  be  determined  by  the  other 
question,  whether  or  not  a  person  exercising 
reasonable  care  and  prudence  would  appre- 
hend that  there  was  a  probability  of  injury 
to  persons  or  animals  by  reason  of  the  ex- 
cavation." 

A  majority  even  of  those  jurisdictions  in 
which  the  common-law  rule  has  been  changed 
refuse  to  recognize  any  duty  on  the  part  of 
the  owner  of  uninclosed  land  to  protect  stray- 
ing animals  from  the  mere  dangerous  con- 
dition of  the  premises,  such  as  pitfalls,  bogs, 
wells,  etc.  or  poisons  or  other  dangerous  sub- 
stances allowed  to  be  or  to  remain  on  the 
land.  Garner  v.  East  Point,  7  Ga.  A  pp. 
630,  67  S,  E.  847;  Illinois  Cent.  R.  Co.  v. 
Carraher,  47  111.  333;  McNeer  v.  Boone,  52 
111.  App.  181;  Hughes  v.  Hannibal,  etc.  R. 
Co.  66  Mo.  325;  Turner  v.  Thomas,  71  Mo. 
696;  Christy  v.  Hughes,  24  Mo.  App.  275; 
Wilt  V.  Coughlin,  176  Mo.  App.  275,  161 
S.  W.  888;  Teague  y.  demons,  180  Mo.  App. 
462,  166  S.  W.  641;  Beinhorn  v.  Griswold, 
27  Mont.  79,  69  Pac.  557,  94  Am.  St.  Rep. 
818,  59  L.R.A.  771;  Morrison  v.  Cornelius, 

63  N.  C.  346;  Ferguson  v.  Miami  Powder 
Co.  6  Ohio  Civ.  Dec.  408,  9  Ohio  Cir.  Ct. 
445;  Knight  v.  Abert,  6  Pa.  St.  472,  47  Am. 
Dec.  478.  See  also  Peek  v.  Western  Union 
Tel.  Co.  159  Mo.  App.  148,  140  S.  W.  638. 
And  see  the  reported  case.  In  Garner  v. 
East  Point,  7  Ga.  App.  630,  67  S.  E.  847, 
it  was  held  that  the  owner  of  a  vacant  lot 
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was  not  liable  for  the  death  of  a  mule  which 
strayed  on  the  lot  and  fell  into  an  open  and 
unprotected  well.  In  McNeer  v.  Boone,  62 
111.  App.  183,  it  was  held  that  the  owner  of 
uninclosed  land  was  under  no  duty  to  keep 
a  well  covered  to  protect  straying  animals, 
and  was  not  liable  for  the  death  of  an  ani- 
mal caused  by  falling  therein.  To  the  same 
etfcct  see  Illinois  Cent.  R.  Co.  v.  Carraher, 
47  III.  334.  In  Hughes  v.  Hannibal,  etc. 
R.  Co.  66  Mo.  326,  the  plaintiff  sued  to 
recover  the  value  of  a  heifer  drowned  in 
an  abandoned  tank  or  well  on  the  defend- 
ant's riglit  of  way.  The  court  declared  that 
no  liability  on  the  part  of  the  landowner 
existed,  saying:  "In  this  state,  and  in 
others  similarly  situated,  it  has  been  held 
that  the  owner  of  cattle  may  permit  them  to 
run  at  large  and  stray  upon  the  uninclosed 
lands  of  others  without  incurring  any  lia- 
bility for  such  technical  trespass,  but  it  has 
never  been  held  that  the  owners  of  the  un- 
inclosed lands  are  required  to  make  them 
safe  for  the  pasturage  of  such  stray  cattle. 
The  existence  of  any  such  duty,  on  the  con- 
trary, is  distinctly  denied.  Illinois  Cent.  R. 
Co.  V.  Carraher,  47  111.  333."  In  Turner  v. 
Thomas,  71  Mo.  596,  the  court  held  that  the 
owner  of  uninclosed  land  on  which  there 
existed  a  large  unprotected  excavation  was 
not  liable  to  the  owner  of  a  horse  which 
fell  therein,  while  straying  on  the  lot.  In 
Christy  v.  Hughes,  24  Mo.  App.  275,  an  ac- 
tion to  recover  the  value  of  hogs  alleged  to 
have  been  killed  by  the  defendant's  negli- 
gence, it  appeared  that  the  plaintiff's  hogs 
had  been  in  the  habit  of  sleeping  under  the 
defendant's  building  which  was  uninclosed 
underneath  and  was  of  open  access  from  the 
commons.  The  defendant  overloaded  the 
lower  floor  so  that  it  fell  on  the  hogs  and 
killed  them.  The  defendant  was  held  not  to 
be  liable,  and  the  court  said:  "The  hogs 
were  not  under  this  house  by  any  license 
from  the  proprietor,  nor  by  any  public  right. 
They  were  on  private  property,  without  the 
owner's  consent  or  knowledge.  For  breaking 
the  floor  of  the  building  the  tenant  might  be 
answerable  to  his  landlord;  but  as  he  owed 
no  duty  to  the  public  generally  as  to  how 
he  loaded  this  floor,  and  had  no  knowledge 
of  the  presence  of  plaintiff's  hogs,  he  cannot 
be  held  to  have  reasonably  anticipated  their 
presence.  It  was  entirely  too  remote.  We 
know  of  no  reported  case  or  authority  sup- 
porting such  acticm."  In  Wilt  v.  Coughlin, 
176  Mo.  App.  275,  161  S.  W.  888,  the  law 
of  landlord  and  tenant  was  to  some  extent 
involved,  the  facts  being  that  the  plaintiff 
was  the  tenant  of  the  defendant,  having 
rented  a  cottage  for  residence  purposes  with 
the  express  permission  to  keep  horses  in  the 
barn.  One  of  the  horses  escaped  from  the 
barn    and    fell    into   an   imperfectly   covered 


cesspool  on  the  demised  premises.  Holding 
that  there  was  no  liability  on  the  part  uf 
the  lessor,  the  court  said:  "Under  this  state 
of  facts,  the  landlord  owed  the  tenant  no 
greater  duty  concerning  this  horse  than  he 
owed  every  other  horse  owner  in  the  city  of 
Springfield  whose  horse  might  have  gotten 
away  and  strayed  into  the  yard  where  this 
cesspool  was  located,  because  it  was  not  con- 
templated by  either  of  the  parties  at  any 
time  that  the  place  where  the  cesspool  was 
located  would  be  put  to  any  such  use.  The 
law  is  well  settled  in  this  and  manv  other 
jurisdictions  that  the  owner  of  uninclosed 
land  is  under  no  obligation  to  make  it  safe  . 
for  pasturage,  and  if  stock  stray  upon  it 
and  sustain  injuries  by  falling  in  a  well  or 
other  excavation,  there  is  no  liability  rest^ 
ing  on  the  landowner  for  such  loss."  In 
Teague  v.  demons,  180  Mo.  App.  462,  166 
S.  \V.  641,  an  action  to  recover  for  an  injury 
to  the  plaintiff's  horse  caused  by  his  running 
against  a  single  strand  of  barbed  wire 
stretched  on  the  defendant's  land,  the  court 
refused  recovery,  saying:  "It  has  been  ex- 
pressly held,  beginning  with  the  case  of 
Hughes  V.  Railroad,  66  Mo.  325,  that  the 
owner  of  an  animal  which  strays  upon  the 
common  and  is  thereby  a  technical  trespasser 
cannot  recover  damages  from  the  owner  of 
the.  land  where  the  horse  or  other  animal  is 
injured  by  reason  of  fences,  holes,  structures, 
or  anything  placed  on  the  land  by  the  land- 
owner,  where  such  fence  or  hole  or  structure 
is  not  so  closely  located  to  a  highway  that 
persons  or  animals  passing  along  might  by 
a  misstep  be  injured."  In  Beinhorn  v.  Gria- 
wold,  27  Mont.  79,  69  Pac.  667,  94  Am.  St. 
Rep.  818,  59  L.R.A.  771,  which  involved  the 
liability  of  a  landowner  for  the  death  of 
the  plaintiff's  cattle  caused  by  drinking  potas- 
sium cyanide  from  an  uncovered  vat  on  the 
defendant's  land,  the  court  said:  "To  a 
naked  trespasser  or  mere  licensee  by  suffer- 
ance (if  the  expression  may  correctly  be 
used)  the  landowner  owes  the  duty  to  re- 
frain from  any  wilful  or  wanton  act  causing 
injury  to  his  person  or  chattels,  and,  after 
discovering  that  the  trespasser  is  in  immi-  , 
nent  danger  or  immediate  peril,  to  use  rea- 
sonable care  to  avoid  an  active  cause  of 
injury.  (Egan  v.  Montana  Cent.  R.  Co.  24 
Mont.  569,  63  Pac.  831.)  The  rule  is  dif- 
ferent in  respect  of  those  who  go  upon  prop- 
erty because  of  the  owner's  invitation,  either 
express  or  implied.  As  to  such  persons  he 
is  bound,  at  his  peril,  to  use  reasonable  care 
and  diligence  in  keeping  his  property  in  safe 
condition.  To  a  mere  licensee  or  naked' tres- 
passer the  landowner  does  not  owe  the  active 
duty  of  being  diligent  or  using  care  in  pro- 
viding against  the  danger  of  accident."  In 
Morrison  v.  Cornelius,  63  N.  C.  346,  the 
court   held   that   the   question  of   negligence 
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did  not  arise  in  a  case  where  the  defendant 
Jeft  two  buckets  of  liquid  saltpetre  on  the 
(ininclosed  site  of  an  abandoned  saltpetre 
manufactory  and  that  he  was  subject  to  no 
liability  for  the  death  of  straying  cattle 
caused  by  drinking  the  saltpetre.  The  court 
said:  "It  is  also  well  settled  that  an  owner 
of  land  may  on  his  own  premises  dig  a  well, 
or  pit,  or  ditch,  or  do  any  other  lawful  act 
in  the  enjoyment  of  his  property,  and  he  is 
not  liable  for  consequential  injuries  to  liis 
neighbor's  cattle,  although  these  causes  of 
danger  are  uninclosed  and  unprotected.  If 
he  does  such  acts  as  with  an  intent  to  cause 
mischief,  and  he  uses  inducements  to  pro- 
duce such  results,  of  course  he  is  liable  for 
consequent  damages.  If  he  places  such 
causes  of  danger  near  a  public  highway,  and 
does  not  take  the  necessary  precautions  to 
prevent  damage,  they  constitute  a  public  nui- 
sance, and  he  is  liable  for  consequences,  and 
also  to  an  indictment.  But  when  a  person 
merely  allows  a  cause  of  damages  to  exist 
on  his  own  premises,  which  does  not  amount 
to  a  public  nuisance,  and  a  licensee  or  tres- 
passer sustains  injury,  he  has  no  cause  of 
action  against  the  owner,  and  the  question 
of  negligence  does  not  arise."  In  Ferguson 
V.  :Miami  Powder  Co.  6  Ohio  Cir.  Dec.  408, 
0  Oliio  Cir.  Ct.  445,  the  court  held  that  a 
powder  company  owed  no  duty  to  the  owner 
of  straying  animals  to  protect  them  from 
poisons  on  its  uninclosed  land,  and  was  not 
liable  for  their  death  as  a  result  of  eating 
nitrate  of  soda  left  lying  on  its  premises. 
In  Knight  v.  Abert,  6  Pa.  St.  472,  47  Am. 
Dec.  478,  the  court  held  that  the  owner  of 
an  uninclosed  woodland  owed  no  duty  to  the 
owner  of  roaming  cattle  to  protect  them 
against  injuries  from  falling  into  a  hole 
dug  on  the  land.  It  was  said:  "A  man 
must  use  his  property  so  as  not  to  incom- 
mode his  neighbor;  but  the  maxim  extends 
only  to  neighbors  who  do  not  interfere 
with  it  or  enter  upon  it.  He  who  suflfers  his 
cattle  to  go  at  large,  takes  upon  him.self 
the  risks  incident  to  it.  If  it  were  not  so, 
a  proprietor  could  not  sink  a  well  or  a  saw- 
pit,  dig  a  ditch  or  a  mill-race,  or  open  a 
stone  quarry  or  a  mine-hole  on  his  own  land, 
except  at  the  risk  of  being  made  liable  for 
consequential  damage  from  it — which  would 
be  a  most  unreasonable  restriction  of  his  en- 
joyment. He  might  as  well  be  required  to 
level  a  precipice,  put  a  fence  around  a  swamp, 
or  cut  down  reclining  trees.  It  is  enough, 
in  all  reason,  that  his  neighbor's  cattle  have 
the  range  of  his  forest,  without  imposing  on 
him  the  duty  of  looking  to  their  safety.  If 
the  owner  of  them  do  not  choose  to  enjoy 
his  license  on  that  footing,  let  him  keep 
them  at  home  or  send  a  herdsman  along 
with  them.  The  law  imposes  no  such  duty 
on  the  tenant." 


In  Florida  the  common-Iuw  rule  has  been 
changed  by  legislative  enactment,  rather  than 
by  judicial  construction  as  in  most  of  the 
other  states  which  have  made  the  change. 
Button  Phosphate  Co.  v.  Priest,  07  Fla.  370, 
65  So.  282.  Another  Florida  statute,  how- 
ever, provides  as  follows:  "  *It  shall  not 
be  lawful  for  any  company  or  individual  to 
leave  open  any  pit  or  other  hole  outside  of 
an  inclosure  of  a  grea4;er  depth  and  breadth 
than  two  feet:  Provided,  however,  such  pit 
or  hole  may  be  left  open  by  inclosing  the 
same  with  a  fence  or  other  inclosure  that 
would  be  a  safeguard  against  horses,  cattle 
or  other  domestic  animals  falling  into  the 
same:  Provided,  further,  that  this  section 
shall  not  apply  to  pits  or  holes  made  by  any 
company  or  individual  while  bona  fide 
engaged  in  actual  mining  operations,  such 
pits  and  holes  to  be  inclosed  as  herein 
provided  when  said  mining  operations  shall 
cease  or  be  discontinued.  Any  company  or 
individual  who  may  have  open  pits  or  other 
holes  contrary  to  the  provisions  of  the  pre- 
ceding section  -shall  be  liable  in  damages  to 
any  person  injured  thereby  in  an  amount 
double  the  actual  damages  sustained,  which 
may  be  recovered  in  any  court  of  competent 
jurisdiction.'  Sees.  3152,  3153  Gen.  Stats, 
of  1906."  That  statute  was  held  valid  and 
the  liability  imposed  by  it  was  enforced  in 
Button  Phosphate  Co.  v.  Priest,  67  Fla.  370, 
65  So.  282,  wherein  it  appeared  that  a  phos- 
phate company  had  left  un fenced  a  pit  into 
which  three  cattle  belonging  to  the  defendant 
in  error  straved.  The  court  said :  "It  is  within 
the  province  of  the  legislature  to  enact  laws 
requiring  those  who  operate  on  or  use  un- 
inclosed lands  to  exercise  appropriate  care 
in  the  operation  thereon  or  in  the  use  thereof 
so  as  to  prevent  the  condition  of  the  premises 
from  causing  injury  to  live  stock  that  law- 
fully go  upon  such  lands  and  to  impose 
liabilities  for  violations  of  the  regulations. 
The  necessity  for  and  the  character  and  ex- 
tent of  such  regulations  rest  within  the 
legislative  discretion  when  no  provision  or 
principle  of  organic  law  is  transgressed. 
Statutory  regulations  are  designed  for  prac- 
tical purposes  to  meet  the  just  requirements 
of  the  general  welfare  under  the  conditions 
present  or  prospective  that  prompt  the  en- 
actments. In  many  portions  of  the  state  of 
Florida  phosphate  rock,  kaolin,  Fuller's  EartJi 
and  other  valuable  deposits  are  found  in 
varying  quantities  at  different  depths  below 
the  surface  of  the  ground.  In  prospecting 
for  and  in  developing  these  resources  many 
pits  or  holes  are  dug  on  the  lands  that  are 
wild  or  uninclosed,  as  well  as  on  lands  that 
may  be  inclosed.  Vegetation  grows  and 
water  accumulates  in  these  pits  or  holes; 
and  domestic  live  stock,  which  in  this  state 
may  lawfully  run   at  large  over  such   wild 
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or  uninclosed  lands,  axe  attracted  to  and  into 
the  pits  or  holes;  and,  being  unable  to  get 
out  when  the  excavations  are  deep,  the  ani- 
mals are  liable  to  perish  there.  To  meet 
these  serious  conditions  existing  as  they  do 
in  perhaps  the  greater  part  of  the  state,  and 
affecting  in  an  essential  degree  the  public 
welfare,  the  statute  here  assailed  was  en- 
acted." 

In  Texas  except  as  modified  by  local  regu- 
lations the  law  does  not  prohibit  an  owner  of 
domestic  animals  from  allowing  them  to  run 
at  large.  But  the  owner  of  uninclosed  land 
is  held  not  to  be  liable  for  injuries  to  ani- 
mals straying  thereon  in  the  absence  of 
negligence  on  his  part.  Fennell  v.  Seguin  St. 
R.  Co.  70  Tex.  670,  8  S.  W.  486,  wherein  it 
was  held  that  a  reasonable  man  would  not 
expect  animals  to  be  injured  by  eating  grow- 
ing sorghum  and  that,  therefore,  it  was  not 
negligence  to  leave  uninclosed  a  field  of 
growing  sorghum,  although  the  straying 
cow  of  another  actually  did  eat  and  die 
thereof.  In  McCutchen  v.  Gorsline,  39  Tex. 
Civ.  App.  146,  86  S.  W.  1044,  it  was  held 
that  a  landowner  is  liable  only  for  gross 
negligence,  if  the  animals  are  straying  in 
violation  of  a  local  ordinance  forbidding  their 
running  at  large,  since  under  such  circum- 
stances the  landowner  owes  the  duty  of  ex- 
ercising only  slight  care.  So  in  Woodruff  v. 
Deshazo  (Tex.)  181  S.  W.  250,  the  court 
said:  "The  defendant,  Woodruff,  as  a  spe- 
cial defense,  pleaded  the  existence  of  a  city 
ordinance  of  the  city  of  Wellington,  pro- 
hibiting the  running  at  large  of  live  stock 
contrary  to  the  provisions  of  the  same,  and 
that  said  horse  was  at  large  in  violation  of 
said  ordinance.  If  it  were  unlawful  for  the 
plaintiff  to  permit  his  horse  to  run  at  large 
within  the  corporate  limits  of  the  town  of 
Wellington,  the  ordinance  was  a  complete 
defense  to  the  plaintiff's  action,  unless  the 
defendant  was  guilty  of  groiss  negligence  in 
permitting  the  cistern  to  remain  open." 


E6AN 

V. 

BOTSON  ET  AL. 


South  Dakota  Supreme  Court — December  31, 

1915. 


ae  S.  Dak.  4S9;  15S  N.  W.  783. 


Idbel  and  Slander  —  PriTilege  —  Critl- 
olsm  of  Candidate  for  Pnblie  Office. 

Const,  art.  6,  §  5,  declares  that  every  per- 
son may  freely  speak,  write,  and  publish  on 


all  subjects,  being  responsible  for  the  abuse 
of  that  right;  while  in  all  trials  for  libel 
the  truth,  when  published  with  good  motive 
and  for  justifiable  ends,  shall  be  sufficient 
defense.  Civ.  Code,  §  29,  defines  'iibel"  as 
a  false  and  unprivileged  communication  ex- 
posing any  person  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  which  has  a  tendency 
to  injure  him  in  his  occupation,  while  section 
31,  subd.  3,  defines  a  "privileged  communica- 
tion" as  one  without  malice,  to  a  person  in- 
terested therein,  or  by  one  who  is  also  inter- 
ested, or  by  one  who  stands  in  such  relation 
as  to  afford  a  reasonable  ground  for  suppos- 
ing the  motive  for  the  communication  inno- 
cent. Held  that,  under  the  statute,  a  charge 
made  against  a  candidate  for  public  office  is 
privile^d  if  the  person  making  it  believes  in 
the  truth  of  the  charge  and  has  probable 
ground  for  his  belief. 

[See  note  at  end  of  this  case.] 

Saa&e. 

In  an  action  by  a  candidate  for  office  for 
libel  published  concerning  him,  instructionn 
that  defendants,  who  pleaded  privilege,  set  up 
in  their  answer  various  grounds  which  did 
not  constitute  a  defense,  but  might  be  con- 
sidered in  mitigation  of  damages,  and  that 
any  evidence  which  does  not  prove  the  truth 
of  the  charge  can  be  considered  only  in  miti- 
gation of  damages,  being  contrary  to  other 
instructions  and  to  the  rule  of  law  which 
makes  such  a  communication  privileged  if 
made  in  good  faith  on  reasonable  grounds, 
are  prejudicial. 

[See  note  at  end  of  this  case.] 

Evidence  *-  Other  Pnblicationa  of  I«ibel. 

Where  defendants  assert  that  their  charges 
concerning  plaintiff,  a  candidate  for  office, 
were  privileged,  because  made  in  good  faith 
and  under  a  belief  of  truth,  evidence  show- 
ing other  publications  of  the  charge  should 
be  received  not  only  in  mitigation  of  dam- 
ages, but  in  support  of  the  claim  of  privilege. 

Inatrnctiona  —  Asanmption  of  Fact. 

An  instruction  in  a  libel  case  which  as- 
sumed the  falsity  of  the  publication  was 
erroneous. 

Privilege  —  Criticism  of  Candidate  — 
Malice. 

If  defendants  in  good  faith  and  believing 
them  true,  uttered  false  statements  concern- 
ing plaintiff,  a  candidate  for  governor,  no 
express  malice  is  shown,  despite  the  falsity 
of  the  statement  and  their  intention  to  in- 
jure plaintiff,  for  defendants  had  the  right  to 
use  their  utmost  endeavors  to  defeat  plain- 
tiff's candidacy. 

Measure  of  Daniagea  —  Iiibel  CansinK 
Defeat  of  Candidate* 

The  only  damages  plaintiff  can  recover  are 
those  contemplated  by  Civ.  Code,  §  29,  de- 
fining libel  as  a  false  unprivileged  communi- 
cation, exposing  a  person  to  hatred,  con- 
tempt, ridicule,  or  obloquy,  or  which  causes 
him  to  be  shunned,  or  which  tends  to  injure 
him  in  his  occupation,  and  a  libeled  candi- 
date for  office  cannot  recover  damages  be- 
cause the  charges  prevented  him  from  re- 
ceiving the  nomination. 
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£vidence  of  Malice  —  ConclusiTeness. 

That  defendants  disliked  plaintiff,  a  can- 
didate for  public  office,  whom  they  charged 
with  offenses  and  moral  turpitude,  does  not 
show  malice,  although  it  is  competent  evi- 
dence on  that  question. 

lastmotion  mm  to  Malice  Misleading. 

An  instruction  that,  to  constitute  actual  or 
express  malice,  which  plaintiff,  a  candidate 
for  ofiice,  who  claimed  to  have  been  libeled, 
must  show  to  recover,  he  must  estabish  that 
in  publishing  the  articles  the  defendants 
made  use  of  the  privilege  which  is  accorded 
to  all  newspapers  to  discuss  the  moral  char- 
acter of  candidates  for  a  public  office  as 
governor  as  a  cover  for  publishing  false 
istatements,  is  misleading. 

Appeal  —  Ezeeptioiui  Not  Argued. 

Exceptions  not  argued  on  appeal  will  not 
be  considered. 

Liliel  and  Slander  —  Burden  of  ProT- 
ins  Trnth  of  Charee. 

In  a  libel  case,  the  defendant  has  the  bur- 
den of  proving  the  truth  of  the  charges. 
[See  91  Am.  St.  Rep.  306.] 

Malice  ^  Intpntation  as  between  Edi- 
tor and  Publisher. 

Where  the  editor  and  publisher  of  a  news- 
paper were  both  sued  for  libel,  and  it  did 
not  appear  that  they  had  entered  into  a  con- 
spiracy, proof  of  actual  malice  on  the  part 
of  one  of  them  will  not  be  imputed  as  to  the 
ether;  for  one  might  have  published  the 
libel  in  good  faith,  while  the  other  was  actu- 
ated by  malice. 

Argument  of  Connsel  —  Opening  State- 
ment. 

Under  Code  Civ.  Proc.  §  255,  declaring  that, 
when  the  jury  has  been  sworn,  the  plaintiff, 
after  stating  the  issues  in  his  case,  must 
produce  the  evidence  on  his  part,  and  the 
defendant  may  then  open  his  defense  and 
offer  his  evidence,  plaintiff,  who  was  attorney 
tor  himself,  cannot  in  his  opening  statement 
give  unsworn  testimony  making  statements 
not  as  matters  which  he  expected  to  prove, 
but  as  actual  facts. 

Same. 

In  an  action  for  libel,  an  opening  state- 
ment by  plaintiff,  as  attorney  for  himself, 
that  defendants  falsely  charged  him  with 
theft  and  rape,  and  that  such  charges  caused 
his  friends  to  withdraw  their  support  from 
bis  candidacy  for  governor,  is  prejudicial; 
the  statement  being  a  direct  statement  of 
fact,  and  not  as  to  matters  plaintiff  expected 
to  prove. 

Statements  ontaide  Beeord. 

Where  defendant  sought  to  recover  for  li- 
belous charges  published  against  him  while 
he  was  a  candidate  for  governor,  argument 
that  rival  candidate  had  induced  the  publica- 
tion of  the  charges  which  was  not  supported 
by  any  evidence  is  improper. 

[See  generally  9  Am.  St.  Rep.  559.] 

Same. 

In  a  libel  case,  argument  by  plaintiff,  who 
acted  s^  counsel  for  himself,  that  he  by  force 
flopped  the  taking  of  one  deposition,  and,  if 


present  he  would  have  prevented  the  taking 
of  another,  is  improper. 

Same. 

In  a  libel  case,  argument  by  plaintiff,  who 
was  an  attorney,  and  who  appeared  for  him- 
self, that  he  was  the  attorney  for  the  op- 
pressed, is  improper,  being  immaterial. 

Same. 

Where  plaintiff,  who  was  seeking  to  re- 
cover for  libeJ,  was  an  attorney  who  had 
been  disbarred  by  the  supreme  court,  it  is 
improper  in  his  argument  to  the  jury  to 
mention  his  disbarment  and  cast  aspersions 
on  the  members  of  the  supreme  court,  par- 
ticularly where  his  plea  for  reinstatement 
contained  an  admission  of  the  court's  in- 
tegrity. 

Same. 

In  a  libel  case,  statements  by  plaintiff's 
counsel  in  argument  that  depositions  of  two 
Catholic  priests  taken  by  plaintiff  were  sup- 
pressed on  motion  of  defendant  because  the 
order  was  not  served  in  time  is  improper. 

Same. 

The  profession  of  law  being  for  the  admin- 
istration of  justice,  counsel  should  not  in 
their  argument  to  the  jury  appeal  to  the 
passions  of  the  jury  or  go  outside  the  record. 

New    Trial   —   Newly    Diaoovered    Evi- 
denee. 

W^here  plaintiff  sought  to  recover  on  ac- 
count of  defendants'  charges  that  he  had 
made  a  criminal  assault  upon  a  woman, 
newly  discovered  evidence  that  plaintiff  had 
received  replies  to  letters  making  inquiries 
concerning  the  woman  warrants  a  new 
trial,  where  plaintiff  testified  that  he  re- 
ceived no  such  replies,  and  that  the  woman 
was  a  mere  dununy. 

Appeal  from  Circuit  Court,  Minnehaha 
county:  Jones,  Judge. 

Action  for  libel.  George  W.  Egan,  plain- 
tiff, and  C.  L.  Dotson  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

U.  8.  G.  Cherry  and  Herbert  Abbott  for 
appellants. 

Geo,  W.  Egan,  respondent  in  pro  per, 

[468]  Gates,  J. — Action  for  defamation  by 
libel.  The  plaintiff  was  a  candidate  for  Gov- 
ernor of  this  state  at  the  primary  election 
held  in  June,  1912.  On  May  25,  1912,  there 
was  published  in  the  Sioux  Falls  Daily  Press 
the  following  article  under  the  heading, 
''South  Dakota  Exchanges,"  the  same  being 
a  reprint  of  articles  theretofore  published  in 
the  Egan  Express,  Bradley  Globe,  Huronite, 
Faulkton  Advocate,  and  Meadow  Herald,  re- 
spectively : 

"That  Iowa  Record.  Egan  Express:  But 
that  there  may  be  no  undue  advantage  taken 
of  Mr.  Egan,  we  make  the  following  offer: 
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"We  charge  that  Geo.  W.  Egan,  while  re- 
siding in  Harrison  county,  Iowa,  did  rape 
not  less  than  two  defenseless  women;  that 
{469]  on  account  of  his  disreputable  acts, 
Hon.  0.  D.  Wheeler,  judge  of  the  district 
court,  upon  the  complaint  of  a  man  named 
Bert  Weed,  appointed  a  commission  consist- 
ing of  three  reputable  lawyers,  viz.,  Tom  C. 
Smith,  Ambrose  Burke,  and  C.  W.  Kelley,  to 
investigate  and  report  to  the  court  their 
findings;  that  said  committee  did  investigate 
and  presented  to  said  district  court  a  formal 
accusation,  accusing  George  W.  Egan  of  con- 
duct unbecoming  an  attorney,  of  attempt  to 
avert  justice,  of  contempt  of  court,  crimes 
and  misdemeanors.  And  after  reciting  the 
matter  as  ascertained  by  the  investigation, 
the  said  commission  concluded  the  report  to 
the  judge  as  follows:  'Wherefore,  we  pray  the 
license  of  said  George  W.  Egan  to  practice 
law  in  the  said  district  court  be  revoked  and 
held  for  naught,  and  that  the  cost  of  the 
proceedings  be  taxed  to  the  said  George  W. 
Egan;'  that  George  W.  Egan  was  not  dis- 
barred in  Harrison  county,  Iowa,  because  his 
fatiier-in-law,  an  eminent  and  honorable  mem- 
ber of  the  Iowa  bar,  promised  that  Egan 
would  leave  the  state  of  Iowa  on  condition 
that  the  disbarment  proceedings  should  go 
no  further.  This  investigating  committee 
filed  its  report  at  2:30  P.  M.  January  28, 
1907,  and  Egan  was  admitted  to  practice  in 
South  Dakota  in  November  the  same  year. 
Mr.  Voter,  draw  your  own  conclusions. 

"We  might  go  on  and  prefer  other  serious 
charges,  but  these  are  enough  to  show  any 
fairminded  man  what  kind  of  a  human  being 
George  VV.  Egan  is,  but  it  is  unnecessary. 

"Now  as  to  our  oflfer: 

"If  George  W.  Egan  will  write  out  a  state- 
ment denying  these  charges,  and  go  before  a 
notary  public  and  swear  to  it,  accompanied 
by  a  notarial  seal,  we  will  publish  the  denial 
and  give  it  the  same  publicity  we  give  to  the 
charges. 

"Bradley  Globe:  Even  if  Geo.  W.  Egan  was 
telling  the  truth,  which  he  seems  unable  to 
do,  what  claim  has  he  to  become  Governor  of 
South  Dakota  after  a  four  years'  residence, 
and  bringing  with  him  the  reputation  of  a 
scoundrel  and  a  libertine.  A  man  who  was  as 
good  as  chased  out  of  his  town  and  home 
state  and  who  was  disbarred  from  the  prac- 
tice of  law  in  this  state  for  practically  steal- 
ing $10,000  from  a  crazy  woman,  who  after- 
ward died  in  a  lunatic  asylum — ^bah!  A 
man  must  have  a  grudge  against  himself 
and  every  one  else  that  would  for  a  moment 
[470]  consider  this  man's  candidacy  for  the 
executive  head  of  the  state  of  South  Dakota. 

"Huronite:  It  is  the  opinion  of  this  news- 
paper that  the  state  association  of  liquor 
dealers  and  brewers  is  making  a  mistake  in 
promoting   the  gubernatorial   aspirations   of 


George  W.  Egan.  It  could  no  more  dcpoiid 
on  him  than  could  others,  in  the  event  of 
his  success.  He  is  willing  to  promise  all 
things  that  he  would  be  utterly  unable  to 
deliver.  Should  the  liquor  dealers  succeed  in 
foisting  him  upon  the  people  of  this  state, 
it  would  be  held  in  a  measure  responsible 
and  the  man  or  organization  that  assumes 
responsibility  for  Egan  would  be  taking  a 
big  chance. 

"Faulkton  Advocate:  From  everywhere 
around  the  state  comes  the  cheering  news 
that  the  voters  are  lining  up  behind  Frank 
Byrne,  regardless  of  faction.  Egan  gets  some 
applause,  Mr.  Byrne  is  getting  the  votes. 
And  the  people  are  onto  George,  George  of  the 
wavy  hair  and  flashing  eye,  George  of  the 
stage  tricks  and  tainted  reputation.  Mr. 
Bryne  has  long  since  punctured  his  flimsy 
arguments  and  Greorge  is  now  running  on  his 
.personality.  George  may  be  a  good  show,  but 
for  Governor  the  people  want  a  man  of  abil- 
ity, sanity,  and  integrity,  and  not  a  vaude- 
ville performer.  Naturally  they  favor  Mr. 
Byrne.  And  it  is  a  fact  that  the  keenest 
observers  of  political  conditions  are  conceding 
the  nomination  to  Mr.  Byrne. 

"Meadow  Herald:  If  we  wanted  a  man  to 
sell  gold  bricks,  lightning  rods  or  school 
charts,  we  should  apply  to  George  VV.  Egan^ 
prince  of  hot-air  merchants,  but  just  now  we 
are  interested  in  securing  the  nomination  for 
Governor  of  an  honest,  clear-headed,  construc- 
tive statesman." 

On  May  31,  1912,  there  was  published  in 
the  Sioux  Falls  Daily  Press  the  following 
article : 

"Compare  the  Two  Men. 

"Frank  Byrne  has  been  a  resident  of  th« 
state  for  33  years.  He  is  today  lieutenant 
governor  of  the  state.  He  has  been  a  mem- 
ber of  the  state  Legislature  for  three  terms. 
The  kind  of  public  citizen  he  is  is  shown  by 
his  legislative  record.  He  is  directly  respon- 
sible for  much  of  the  best  legislation  which 
today  is  on  the  statute  books  of  the  state. 

"Is  there  anything  he  has  done  as  a  private 
citizen  or  as  a  member  of  the  state  senate, 
or  as  lieutenant  governor  you  don't  [471] 
like,  or  that  indicates  that  he  has  been  or  is 
on   the   wrong  side   of  public   affairs? 

"No  one  has  heard  his  private  character 
attacked. 

"No  one  charges  him  as  being  a  dishoneet 
man. 

"He-  has  never  been  charged  with  being 
hooked  up  with  corporation  deals. 

"He  has  been  a  farmer  with  South  Dakota 
farmers. 

"No  one  is  ashamed  to  be  seen  in  his  com- 
pany. 

"He  has  never  been  arrested  for  any  al- 
leged crime. 
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"He  is  not  today  before  the  country  be- 
meaning  citizens  who  may  not  be  his  sup- 
porters. He  hasn't  that  kind  of  a  tongue, 
nor  disposition. 

"He  has  never  had  enemies  so  mean  as  to 
cause  him  to  go  into  courts  to  defend  his 
character.  He  seems  to  be  above  and  im- 
mune from  such  enemies. 

"He  does  not  beHeve  that  South  Dakota  is 
afflicted  with  a  class  of  citizens  who  with 
no  good  reason  and  without  cause  wiU  try 
to  defame  their  feUow  men. 

"George  W.  Egan  has  been  a  resident  of 
the  state  for  five  years. 

"He  came  from  Logan,  Iowa. 

"The  record  is  that  two  separate  cases  were 
brought  against  him  charging  him  with 
having  committed  rape. 

"Disbarment  proceedings  were  started 
against  him  shortly  before  he  left  that  place. 

''He  was  disbarred  by  the  Supreme  Court  of 
South  Dakota. 

"He  went  before  the  court  and  asked  to  be 
reinstated.     It  was  refused. 

"He  went  again  before  the  court  and  asked 
to  be  reinstated,  all  this  after  he  had  gone 
about  the  state  denouncing  the  members  of 
that  court  and  writing  matter  in  his  paper 
denouncing  them,  and  on  this  last  occasion 
apologized  for  what  he  had  said  and  printed 
and  begged  to  be  forgiven,  and  there  acknowl- 
edged that  he  had  been  treated  justly  by  the 
court  and  their  charges  against  him  were 
true. 

"He  says  he  came  to  South  Dakota  with 
more  than  thirty  thousand  dollars.  The  rec- 
ord shows  that  he  paid  $20.46  in  taxes  in 
Iowa  the  year  he  moved  to  South  Dakota. 

[472]  "He  says  that  he  spent  his  fortune 
defending  his  character  in  Sioux  Falls. 

"Never  in  the  history  of  South  Dakota, 
as  state  or  territory,  has  there  ever  been  a 
man  who  has  gone  about  the  state  vilifying 
citizens  as  George  W.  Egan  has  done  and  is 
doing. 

"He  has  abused  people  until  he  has  more 
enemies  among  men,  women  and  children  of 
South  Dakota  than  any  other  man,  a  hun- 
dred times  over." 

At  the  time  of  said  publications  the  de- 
fendant C.  L.  Dotson  was  the  proprietor  and 
publisher,  and  the  defendant  Q.  B.  Dotsou, 
his  son,  was  the  editor,  of  said  newspaper. 
In  his  complaint  the  plaintiff  alleged  that 
the  charges  contained  in  said  articles  were 
false  and  were  published  maliciously,  and 
demanded  damages  in  the  sum  of  $50,000. 
The  defendants  answering  separately,  denied 
the  falsity  of  the  charges,  denied  malice,  al- 
leged that  the  articles  were  caused  to  be 
published  by  the  editor  without  the  knowl- 
edge or  procurement  of  the  publisher,  alleged 
facts  tending  to  show  that  tlie  same  were 
privileged,  alleged  matters  tending  to  show 


justification,  alleged  good  faith  and  honest 
belief  on  the  part  of  the  editor  in  the  truth- 
fulness of  the  charges,  and  alleged  matters 
tending  to  show  that  the  editor  had  reason- 
able cause  for  believing  in  their  truthfulness, 
which  answers  cover  46  pages  of  the  printed 
record.  Upon  the  trial  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  and  against 
the  defendants  for  $1,000.  A  motion  for  a 
new  trial  was  denied,  and  the  cause  conies 
before  us  upon  a  printed  record  of  705  pages, 
with  478  assignments  of  error,  one  of  which 
contains  62  subdivisions.  Manifestly  time 
and  space  forbid  the  consideration  of  all  of 
said  alleged  errors.  We  shall  therefore  con- 
sider only  a  few  of  the  more  important  ques- 
tions raised. 

It  appears  to  us  that  the  case  can  be  best 
considered  by  first  setting  out  such  of  the 
instructions  which  the  court  gave  the  jury 
as  are  uiaterial  to  the  questions  considered. 
They  are  as  follow^  the  paragraph  numbers 
being  ours: 

(4)  "Understand  that  libel  must  be  a  false 
publication.  So  far  as  an  article,  though  it 
may  reflect  on  one's  character,  is  true,  it  is 
not  libel  in  a  civil  action,  and  the  truth  of 
the  article,  if  established,  is  a  complete 
defense;  or,  so  far  as  the  evidence  shows  that 
[473]  the  article  was  true,  so  far  it  would 
not  constitute  libel  or  entitle  the  plaintiff  to 
any  damages." 

(5)  "The  defendants  further  in  their  an- 
swer set  up  various  matters  which  do  not 
constitute  a  defense,  but  are  in  the  nature  of 
mitigation  of  damages  in  case  the  jury  should 
find  that  the  plaintiff  is  entitled  to  recover 
and  entitled  to  damages." 

(6)  "Anything  or  any  evidence  or  testi- 
mony or  record  which  has  been  permitted 
and  introduced  under  the  ruling  of  the  court 
which  does  not  prove  the  truth  of  the  charges 
made  by  the  defendants  in  their  newspaper 
cannot  be  considered  by  you  as  a  defense  in 
this  action,  but,  if  considered  at  all,  should 
be  considered  in  mitigation  of  the  damage 
done  to  the  plaintiff,  if  you  find  under  the 
evidence  and  these  instructions  that  the 
plaintiff  has  been  damaged." 

(7)  "Regarding  the  evidence,  you  observe 
that  there  was  a  great  deal  of  evidence,  some 
of  which  is  record  evidence  introduced.  A 
word  in  regard  to  that:  Respecting  the  rec- 
ords in  the  Daisy  Hunt  case  and  the  Anna 
Christenson  case  claimed  to  have  been 
brought  and  disposed  of  in  the  district  court 
of  Harrison  county,  Iowa,  and  the  petition  or 
claims  of  the  said  Daisy  Hunt  and  the  said 
Anna  Christenson,  respectively,  in  said  cases, 
which  have  been  introduced  in  evidence,  you 
are  told  that  you  are  not  to  use  these  peti- 
tions and  complaints  as  evidence  of  the  facts 
therein  stated  nor  as  evidence  of  the  claim 
that  the  plaintiff  in  this  suit  committed  the 
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crime  of  rape  or  any  other  crime  or  offense. 
As  to  such  matters,  you  are  told  that  these 
petitions  and  records  are  merely  hearsay  evi- 
dence and  not  evidence  of  the  fact.  They 
were  admitted  only  for  the  purpose  of  show- 
ing that  such  suits  w^ere,  in  fact,  brought  in 
the  district  court  of  Harrison  county,  Iowa, 
and  the  nature  of  the  suits  and  how  they 
were  determined." 

(8)  "The  same  remark  applies,  gentlemen, 
to  the  record  evidence  introduced  from  the 
Harrison  county  record  in  regard  to  the  pro- 
ceedings in  that  county  brought  against  Mr. 
Egan  for  disbarment.  The  petition  and  other 
allegations  there  are  not  to  be  taken  as  evi- 
dence of  the  facts  therein  stated,  but  as 
legal  papers  in  the  form  of  proceedings  in 
law  bringing  the  matter  before  the  court  for 
determination." 

(9)  "In  this  class  of  cases,  where  the 
plaintiff  was  a  candidate  for  a  public  office 
at  the  time  of  the  publication  of  the  article 
in  [474]  question,  and  where  the  articles 
themselves  relate  to  him  aa  such  candidate, 
no  recovery  can  be  had  against  the  defend- 
ants for  the  publication,  however  false  they 
may  be,  provided  the  defendants  honestly  and 
in  good  faith,  without  express  malice,  be- 
lieved, under  circumstances  warranting  such 
belief,  the  articles  to  be  true,  although  the 
defendants  were,  in  fact,  mistaken.  Both 
bad  faith  of  the  defendants  and  the  falsity 
of  the  articles  in  whole  or  in  part  must 
coexist  to  entitle  the  plaintiff  to  recover  in 
this  action." 

(10)  "The  plaintiff  being  a  candidate  for 
nomination  to  the  office  of  Governor  of  this 
state  at  the  time  of  the  publication  in  ques- 
tion, and  the  defendant  C.  L.  Dotson  being 
the  publisher  of  a  newspaper,  and  the  de- 
fendant C.  B.  Dotson  being  the  editor  there- 
of, and  both  said  defendants  being  residents 
and  electors  of  the  state  of  South  Dakota,  and 
being  therefore  interested  along  with  all 
other  electors  and  citizens  of  the  state  in  the 
choice  of  a  proper  person  for  that  office,  they 
were  entitled  to  consider  and  discuss  in  the 
said  newspaper  the  character,  reputation,  and 
qualifications  of  the  plaintiff  for  such  office." 

(11)  "You  are  instructed  that  the  law  is 
that  the  fitness  and  qualifications  of  a  can- 
didate for  an  elective  office  may  be  the  sub- 
ject of  the  freest  scrutiny  and  investigation, 
either  by  a  proprietor  of  a  newspaper,  or  by 
a  voter,  or  a  person  having  an  interest  in 
the  matter,  and  that  much  latitude  must 
be  allowed  in  the  publication  for  the  informa- 
tion of  voters  of  the  character  and  the  fitness 
of  a  candidate  for  office  for  the  place  he 
seeks.  Nor  will  such  a  publication  be  action- 
able without  proof  of  express  malice,  al- 
though it  may  be  harsh,  unjust,  and  un- 
necessarily severe;  for  these  are  matters  of 
opinion,  of  which  the  party  making  the  pub- 


lication has  a  right  to  judge  for  himself.  In 
the  case  of  such  a  publication,  the  occasion 
rebuts  the  inference  of  malice  which  the  law 
would  otherwise  raise  from  the  falsity  of  the 
article,  if  it  be  false,  and  no  right  of  action 
exists  even  though  the  character  of  the  plain- 
tiff has  suffered  in  this  case,  unless  he  is 
able  to  show  the  existence  of  actual  malice." 

(12)  "Malice  cannot  be  inferred  or  pre- 
sumed from  the  mere  fact  of  the  publication 
of  the  articles  or  either  of  them  in  question. 
It  must  be  shown  or  established  by  some  evi- 
dence outside  of  and  beyond  the  fact  of  the 
publication  of  the  articles  themselves,  and, 
[475]  unless  actual  malice  is  so  shown,  your 
verdict  must  be  for  the  defendant." 

(13)  "To  constitute  actual  or  express  mal- 
ice which  the  plaintiff  must  establish  to  your 
satisfaction  to  entitle  him  to  recover,  he 
must  show  by  a  preponderance  of  the  evidence 
that  in  publishing  the  articles  in  question,  or 
one  of  them,  the  defendants  made  use  of  the 
privilege  which  is  accorded  to  all  newspapers 
to  discuss  the  moral  character  and  the  quali- 
fications and  fitness  of  candidates  for  office, 
as  a  cover  or  a  means  or  the  occasion  for 
publishing  false  statements,  if  you  find  the 
statements  so  published  were  in  any  material 
respects  false." 

(14)  "The  articles  in  question  are  not  priv- 
ileged, regardless  of  their  contents,  and  even 
though  portions  or  all  of  them  relate  to  the 
plaintiff's  qualifications  for  the  office  of  Qov- 
ernor,  provided  you  find  that  they  were  ma- 
liciously published  or  published  with  malice 
on  the  part  of  these  defendants^  as  it  is  the 
law  that,  if  express  malice  is  shown  to  exist 
at  the  time  of  the  publication  of  the  articles, 
tiiey  are  not  privileged  within  the  meaning 
of  that  term  given,  and,  if  they  were  false 
and  untrue,  or  any  material  portions  of  them 
false  or  untrue,  and  the  plaintiff  has  sus- 
tained damages  because  of  such  untruthful 
portions  of  said  articles  as  in  other  portions 
of  these  instructions  defined,  the  plaintifiT 
would  be  entitled  to  your  verdict  for  such 
damages." 

(16)  "Actual  malice  in  uttering  the  false 
statements  may  consist  either  in  a  direct  in- 
tention to  injure  plaintiff  or  in  a  reckless 
disregard  of  his  rights  and  the  consequences 
that  may  result  to  him." 

(17a)  "And,  if  you  find  from  all  the  facts 
and  circumstances  and  evidence  in  this  case 
that  the  articles  complained  of  were  pub- 
lished by  the  defendants  with  malice,  and 
damages  resulted  to  the  plaintiff  as  an  ap- 
proximate cause  thereto,  you  should  then 
proceed  to  estimate  the  damage  done  to  the 
plaintiff  and  in  this  connection  you  should 
consider  his  profession  and  his  standing  aa 
a  lawyer  and  lecturer,  his  standing  as  a 
citizen  in  the  commmunity,  and  all  other 
facts  and  circumstances  which  would  enable 
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you  to  reach  a  true  and  just  verdict  in  the 
premJaea." 

(21)  **0f  course,  the  burden  of  proof  rests 
upon  the  plaintiff  to  make  out  Iiis  case  by  a 
preponderance  of  the  evidence.  Upon  any 
affirmative  allegation  of  the  defendants'  an- 
swer in  regard  to  [476]  whether  the  matter 
was  true  or  false,  the  burden  rests  upon  the 
di'Iendants  to  establish  that  issue.*' 

Appellants  excepted  to  paragraphs  5,  6,  7, 
8, 13,  15,  17a,  and  21. 

There  are  two  radically  divergent  views 
of  the  law  of  privilege  or  criticism  of  a  can- 
didate for  office: 

"The  weight  of  authority  seems  to  favor 
what  may  be  considered  as  the  narrow  view, 
which  is  to  the  effect  that,  while  fair  criti- 
cism and  comment  on  the  merits  and  demerits 
of  candidates  for  office  are  privileged,  if  made 
in  good  faith,  false  statements  of  facts  are 
not  privileged."    Ann.  Cas.  1914C,  997,  note. 

This  so-called  narrow  view  is  supported  by 
decisions  from  the  United  States  courts  and 
from  a  majority  of  the  states.  It  is  chiefly 
such  decisions  that  respondent  has  cited  in 
his  brief  and  upon  which  he  relies. 

The  other  view  is  thus  stated: 

'*What  may  be  properly  called  the  liberal 
view,  and  one  which  has  the  sanction  of  con- 
siderable authority,  is  that  a  charge  made 
against  a  candidate  for  office  is  privileged 
if  the  person  making  it  believes  in  the  truth 
of  the  charge  and  has  probable  ground  for 
his  belief,  lor  which  purpose  hearsay  suffices, 
regardless  of  the  fact  that  the  charge  is  a 
false  statement  of  fact."  Ann.  Cas.  1914C, 
1000,  note. 

In  other  words,  if  a  publication  is  not 
malicious,  it  is  privileged  under  this  rule, 
whether  true  or  false.  This  view  obtains 
in  Iowa,  Pennsylvania,  Minnesota,  Kansas, 
North  Carolina,  and  Texas.  In  the  year  1900 
this  court  determined  that  the  so-called  lib- 
eral view  conformed  to  a  proper  interpreta- 
tion of  our  Constitution  (art.  6,  §  5)  and  of 
subdivision  3,  §  31,  of  our  Civil  Code.  This 
view  has  been  consistently  adhered  to  ever 
since,  and  is  the  settled  law  of  this  state. 
Myers  v.  Longstaff,  14  S.  D.  98,  84  N.  W. 
233;  Boucher  v.  Clark  Pub.  Co.  14  8.  D.  72, 

84  N.  VV.  237;  Ross  v.  Ward,  14  S.  D.  240, 

85  N.  W.  182,  86  Am.  St.  Rep.  746;  Rood  v. 
Dutcher,  23  S.  D.  70,  120  N.  W.  772,  20  Ann. 
Cas.  480;  Schull  v.  Hopkins,  26  S.  D.  21, 
127  N.  W.  550,  29  L.R.A.(N.S.)  691;  Howe  v. 
Thompson,  35  S.  D,  1,  150  N.  W.  301 ;  Niblo 
V.  Ede,  35  S.  D.  359,  152  X.  W.  284. 

The  question  of  what  is  or  what  is  not  libel 
is  largely  controlled  by  constitntional  and 
statutory  provisions.  In  many  of  [477]  the 
states  we  find  no  legislative  definition  of 
''libel,"  but  South  Dakota  has  such  defini- 
tion.    Section  29,  C.  C,  says: 


^Xibel  is  a  false  and  unprivileged  publica- 
tion by  writing,  printing,  picture,  efRgy  or 
other  fixed  representation  to  the  eye  which 
exposes  any  person  to  hatred,  contempt,  ridi- 
cule or  obloquy,  or  which  causes  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency 
to  injure  him  in  his  occupation." 

Again,  many  of  the  states  do  not  have 
the  legislative  enactment  contained  in  sub- 
division 3  of  section  31,  C.  C,  which  is  as 
follows : 

^'A  privileged  communication  is  one  made: 
•    •    . 

'*3.  In  a  communication,  without  malice, 
to  a  person  interested  therein,  by  one  who  is 
also  interested,  or  by  one  who  stands  in  such 
relation  to  the  person  interested  as  to  afford 
a  reasonable  ground  for  supposing  the  motive 
for  the  communication  innocent,  or  who  is 
requested  by  the  person  interested  to  give  the 
information." 

With  such  provision  omitted,  and  without 
the  above  legislative  definition,  the  law  of 
libel  in  this  state  would  be  as  contended  for 
by  respondent — i.  e.,  the  so-called  narrow 
view.  But  subdivision  3  of  section  31,  C.  C, 
and  other  subdivisions  of  that  section  were 
enacted  for  a  purpose;  viz.,  to  prescribe  un- 
der what  circumstances  false  statements  will 
not  constitute  civil  libel.  Manifestly  the 
decisions  of  courts  from  states  which  do  not 
have  such  statutory  provisions  are  not  per- 
suasive in  determining  the  law  as  to  privi- 
leged commimications.  With  the  wisdom  of 
such  legislative  enactments  the  courts  can- 
not be  concerned.  It  must  be  remembered, 
however,  that  by  our  Constitution  and  stat- 
utes it  is  left  to  the  jury  to  find,  from  all  of 
the  evidence,  whether  or  not  a  defendant 
acted  maliciously;  and  they  may  find  that 
he  so  acted  if  they  are  satisfied  that  he  did 
not  make  such  an  investigation  as  to  the 
truth  of  the  charge  as  the  nature  of  such 
charge  and  all  the  surrounding  circumstances 
demanded.  No  one  can  have  any  doubt  but 
that  juries  will  hold  those  who  seek  to  de- 
fend on  the  ground  of  privilege  to  a  line  of 
duty,  pertaining  to  the  investigation  of  the 
truth,  which  will  be  strictly  in  accordance 
with  their  ideas  of  what  a  defendant  should 
have  done  in  view  of  the  gravity  of  the 
charges  made. 

Testing  the  instructions  by  our  statutes  as 
interpreted  [478]  by  the  decisions  of  this 
court  above  cited,  we  find  the  law  clear Iv 
and  admirably  stated  in  instructions  4,  9, 
10,  11,  12,  and  14,  and  in  instruction  13, 
except  as  hereinafter  qualified,  but  instruc- 
tions 5  and  6  fiatly  contradicted  those  rules 
of  law,  and  seem  to  have  been  given  under 
the  theory  of  the  narrow  view  above  stated. 
The  matters  covered  by  instructions  5  and  6 
were  admissible,  not  only  in  mitigation  of 
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damages,  but  as  tending  to  rebut  malice.  In- 
structions 5  and  6  could  not  have  failed  to 
confuse  the  minds  of  the  jury  as  to  the  law  of 
the  case,  and  were  extremely  prejudicial. 

The  same  may  be  said  of  the  exclusion  of 
evidence  offered  by  defendants  touching  the 
publication  of  certain  articles  In  the  Sioux 
City  News  and  Sioux  City  Tribune,  and  much 
other  evidence,  tenaiag  to  show  the  reputa- 
tion of  respondent,  of  which  the  defendant 
editor  claimed  to  have  had  knowledge,  and 
upon  which  he  claimed  to  have  relied  when 
he  caused  the  articles  in  question  to  be  pub- 
lished. The  defendants  were  entitled  to  offer 
any  evidence  which  tended  to  show  their  good 
faith  in  making  these  publications,  and  which 
tended  to  show  they  had  reasonable  cause  to 
believe  the  articles  were  true,  not  only  in 
mitigation  of  damages,  but  as  tending  to 
rebut  express  malice.  Proof  of  prior  publica- 
tions  in  newspapers,  proof  of  prior  circula- 
tion of  pamphlets  containing  matter  similar 
to  the  articles  complained  of,  proof  of  the 
reputation  of  plaintiff  at  the  time  of  the 
publications,  proof  of  former  court  records, 
and  all  proofs  of  like  nature  were  admissi- 
ble to  disprove  malice  upon  a  showing  that 
defendant  editor  had  knowledge  of  them  at 
the  time  he  caused  the  articles  to  be  pub- 
lished, and  that  he  made  such  reasonable  in- 
vestigation of  their  truth  as  the  circumstances 
required,  Marks  v.  Baker,  28  Minn.  162, 
9  X.  W.  678 ;  Hewitt  v.  Pioneer-Press  Co.  23 
Minn.  178,  23  Am.  Rep.  680  j  Mayo  v.  Sample, 
18  la.  306;  Coogler  v.  Rhodes,  38  Fla.  240, 
21  So.  109,  66  Am.  St.  Rep.  170;  Wrege  v. 
Jones,  13  N.  D.  267,  100  N.  W.  705,  112  Am. 
St.  Rep.  679,  3  Ann.  Cas.  482.  This  is  true 
even  to  proof  of  general  reputation  known 
to  defendant,  and  is  true  for  the  reasons  late- 
ly announced  in  Roskay  v.  Hessenius,  36  S. 
D.  163,  153  N.  W.  036.  Such  matters  were 
also  admissible  in  mitigation  of  damages,  re- 
gardless of  knowledge  on  the  part  of  defend- 
ant, because  a  reputation  already  tarnished 
is  not  as  valjiiable  as  one  which  is  perfectly 
sound.  Whetherbee  v.  Marsh,  20  N.  H.  561, 
61  Am.  Dec.  244.  In  this  view  instructions 
7  and  8  [479]  were  also  unduly  restrictive. 
The  evidence  referred  to  therein  was  also  ad- 
missible as  bearing  upon  the  question  of  ex- 
press malice. 

We  are  of  the  opinion  that  instruction  15 
was  also  unduly  restricted  and  misleading, 
In  the  first  place,  the  language  of  the  first 
line  assumes  that  some  of  the  statements 
were  false,  whicli  was  a  question  for  the  jury. 
In  the  second  place,  the  words  "direct  inten- 
tion to  injure  plaintiff"  should  have  been 
qualified  or  further  explained.  It  is  only  the 
injury  contemplated  by  section  29,  C.  C, 
supra,  for  which  plaintiff  could  recover  dam- 
ages.   If  the  statements  were  false,  but  made 


in  good  faith,  for  the  purpose  of  defeating 
plaintiff  for  the  nomination  for  Governor, 
they  did  not  amount  to  evidence  of  express 
malice,  although  the  effect  of  losing  the  nomi- 
nation may  have  been  an  injury  to  plaintiff. 
They  had  a  perfect  right  to  use  their  utmost 
endeavors  to  defeat  the  nomination  of  plain- 
tiff if  thev  considered  him  unfit  for  the  office, 
provided  they  acted  without  malice.  The  fact 
of  his  defeat  was  not  to  be  considered  by  the 
jury  in  estimating  his  damages.  It  is  not 
enough  that  there  be  a  "directed  intention  to 
injure  plaintiff"  in  order  to  constitute  malice. 
The  act  must  be  "wrongfully  and  intentional- 
ly done  with  an  evil  mind  and  a  wish  to  in- 
jure." Bouvier,  Law  Diet.;  Baxter  v.  Camp- 
bell, 17  S.  D.  475,  97  N.  W.  386;  Ilemmena 
v.  Nelson,  138  N.  Y.  617,  34  N.  E.  342,  20 
L.R.A.  440;  Davis  v.  Hearst,  160  Cal.  143, 
316  Pac.  530. 

As  also  bearing  upon  the  question  of  malice, 
we  may  observe  that,  while  proof  of  dislike  or 
ill  will  is  competent  evidence  upon  the  ques- 
tion of  malice,  still  the  court  should  have  in- 
structed the  jury  that  dislike  or  ill  will  may 
exist,  and  yet  actual  malice  be  entirely  want- 
ing. If  defendants  honestly  believed  in  the 
truthfulness  of  the  charges  published,  they 
might,  as  good  citizens,  entertain  a  feeling  of 
dislike  and  ill  will  towards  defendant.  It 
would  be  a  strange  rule  of  law  that  would 
sanction  a  verdict  in  an  action  for  libel 
against  a  defendant  who  disliked  the  plaintiff, 
who  believed  in  the  trut^i  of  the  charges,  who 
had  reasonable  cause  for  such  belief,  and  who 
published  the  charges  from  good  motives, 
and,  on  the  other  hand,  would  not  sanction 
a  verdict  against  one  who  was  a  total  stran- 
ger to  plaintiff,  who  entertained  no  feeling  of 
dislike  or  ill  will  toward  him,  and  who,  actu- 
ated by  the  same  motives,  and  believing  in 
the  truth  thereof,  and  with  the  same  [480] 
cause  for  such  belief,  published  the  same 
charges.  The  jury  should  have  been  instruct- 
ed in  accordance  with  defendants'  proposed 
instruction  No.  34. 

Instruction  13,  standing  alone,  would  be 
misleading.  If  between  the  word  "defend- 
ants" and  the  words  "made  use  of  the  privi- 
lege" near  the  middle  of  that  instruction  the 
learned  trial  court  had  inserted  the  follow- 
ing clauses:  "Knowing  the  same  to  be  false, 
or  in  reckless  disregard  of  its  trutli  or  falsi ty» 
intentionally" — then  that  instruction  would 
have  been  entirely  unobjectionable. 

We  do  not  find  that  the  exception  to  in- 
struction 17a  was  argued;  hence  that  matter 
is  not  herein  considered. 

Instruction  No.  21  waa  in  accord  with  the 
decision  of  this  court  in  Boucher  v.  Clark 
Pub.  Co.  supra,  wherein  it  was  held  that 
the  burden  was  upon  the  defendant  to  prove 
the  truthfulness  of  the  charge. 
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Defendants,  both  by  objections   interposed 
to  evidence   offered   and   by   instructions  re- 
quested,  sought   rulings   to   the   effect    that, 
*ven  though  malice  be  established  as  to  one 
of  the  defendants,  yet:    (1)    It  must  still  be 
fliuwn  that .  such   malice  was   malice   which 
was   connected    with    the    publication;     (2) 
proof  of  actual  malice  on  the  part  of  one  de- 
fendant  is   insufficient   to   sustain   a  verdict 
against  the  other — in  other  words,  the  malice 
of  one  defendant  cannot  be   imputed  to  the 
other.    It  is  perfectly  clear  that,  where  actual 
malice  is  an  ingredient  of  the  offense,  the  de- 
fendants are  right  in  their  contentions.     A. 
may  be  an  enemy  of  B.,  and  yet  before  pub- 
lishing a  qualifiedly  privileged  article  concern- 
ing B.  he  may  make  every  reasonable  investi- 
gation into  its  truth,  and  in  all  good  faith 
publish  the  article  believing  it  to  be  true.    A. 
would  be  no  more  liable  for  such  publication 
than  C.  would  have  been  under  the  same  cir- 
cumstances, even  though  C.  was  not  unfriend- 
ly to  B.     Of  course,  the  enmity  of  A.  may 
be  shown   as   bearing  upon   the  question   of 
malice  in  the  publishing  of  the  article,  but 
no  cause  of  action  is  established  unless  the 
malice  of  A.  is  proven  and  found  to  be  the 
real  moving  cause  leading  to  the  publication. 
In  the  case  before  us  there  is  absolutely  no 
evidence   that    the   publisher   directed   either 
publication  or  knew  of  them  until  after  they 
were   published.      If,    then,    he    had    malice 
toward  plaintiff,  such  malice  was  unconnected 
with  the  publication  unless  there  is  evidence 
that  [481]  he  ratified  the  acts  of  his  agents 
or  unless  it  be  shown  that  he  was  reckless  in 
the  extent  of  power  conferred  upon  the  edi- 
tor.    Malice  cannot  be   imputed  to  one   de- 
fendant from  proof  of  malice  of  the  other. 
Xo   conspiracy    is    alleged   or    proved.      The 
publisher  of  a  paper,   knowing  of  the  abso- 
lute falsity   of   certain   publications   clipped 
from  other  papers,  and  moved  by  a  spirit  of 
malice  toward  the  subject  of  such  publications, 
may  turn  them  over  to  the  editor  with  a  de- 
mand that  they  be  published  together  with 
«n  editorial  based  thereon.     The  editor,  who 
is  not  advised  of  the  publisher's  motive  or 
his  belief  in  the  falsity  of  the  articles,  but 
who  himself  has  made  a  careful  and  reason- 
able investigation  of  the  truth  of  the  articles, 
and  has  arrived  at  an  honest  belief  in  their 
truth,  obeys  the  instructions  of  the  publisher. 
The  malice   of  the   publisher   cannot  be   im- 
puted to  the  editor.     Nothing  but  proof  con- 
necting the  malice  of  the  publisher  with  the 
editor's   volition   in   publishing   the   articles 
and  editorial   will   render   the   editor   liable. 
The  reverse  of  this  is  true.    If  the  publisher, 
in  good  faith,  believing  in  the  truth  of  it, 
should  direct  the  editor  to  write  an  editorial 
along  a  certain  line,  and  the  editor,  knowing 
that  such   an  editorial  would   be  false,  yet, 
prompted  by  malice,  and  without  disclosing 


to  the  publisher  his  knowledge  and  his  mo- 
tives, publishes  such  editorial,  while  the  edi- 
tor would  be  holden  therefor,  the  publisher 
would  be  no  more  holden  than  if  he  had  been 
both  publisher  and  editor  and  in  good  faith 
and  without  malice  had  published  the  ar- 
ticle. Krug  V.  Pitass,  162  N.  Y.  154,  56  N. 
E.  526,  76  Am.  St.  Rep.  317.  Keeping  in 
mind  the  above  propositions,  the  record  re- 
veals: (a)  Tliat  there  was  much  evidence 
received  that  was  absolutely  immaterial  and 
irrelevant;  (b)  that  the  trial  court  erred,  in 
not  then  and  there  ruling,  when  certain  evi- 
dence was  received,  that  it  was  only  received 
as  against  the  particular  defendant  to  whom 
it  purported  to  relate;  (c)  that  the  trial 
court  erred  in  not  giving  some  of  the  re- 
quested instructions. 

The  truth  of  nearly  all  of  the  charges  con- 
tained in  the  second  publication  and  of  some 
of  the  charges  contained  in  the  first  publica- 
tion was  established  by  uncontradicted  ^-^sti- 
monv.  The  trial  court  should  have  directed 
the  jury  to  disregard  and  eliminate  from 
the  case  those  matters  so  proved  to  be  true. 

In  his  opening  statement  to  the  jury  before 
evidence  [482]  was  offered,  the  plaintiff,  as 
his  own  counsel,  grossly  violated  permissible 
practice.  Section  255,  C.  C.  P.,  provides  as 
follows : 

"When  the  jury  has  been  sworn,  the  trial 
must  proceed  in  the  following  order,  unless 
the  judge,  for  special  reasons,  otherwise  di- 
lects: 

"1.  The  plaintiff,  after  stating  the  issue 
and  his  case,  must  produce  the  evidence  on 
his  part. 

"2.  The  defendant  may  then  open  his  de- 
fense, and  offer  his  evidence  in  support  there- 
of.'' 

Instead  of  complying  with  subdivision  1 
of  this  section,  the  plaintiff,  before  the  taking 
of  evidence  had  begun,  and  when  purporting 
to  make  his  opening  statement  to  the  jury, 
gave  unsworn  testimony  in  detail,  not  as 
matter  he  expected  to  prove,  but  as  actual 
facts,  coming  from  his  own  mouth  as  an 
unsworn  witness,  in  which  the  statements 
were  almost  entirely  made  in  the  first  per- 
son singular.  The  defendants  interposed  52 
objections  thereto,  which  were  overruled  by 
the  court.  This  opening  statement,  with  the 
objections  and  rulings,  covers  16  pages  of 
the  record.  It  is  not  feasible  to  reproduce 
the  same  in  this  opinion.  Suffice  it  to  say 
that  the  function  of  the  opening  statement 
is  to  briefly  state  the  issues  and  briefly 
outline  what  the  plaintiff  expects  to  prove. 
The  right  of  a  person  to  try  his  own  case 
does  not  contemplate  the  privilege  of  giving 
testimony  three  times  in  the  same  case,  viz.  : 
As  an  unsworn  witness  in  the  '^opening  state* 
ment;"  as  a  witness  under  oath;  and  again 
in  his  closing  argument.     In  Zucker  v.  Kar- 
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peles,  88  Mich.  413,  50  N.  W.  373,  the  court 
eaid: 

"We  do  not  think  it  proper  for  counsel, 
in  opening  to  the  jury,  to  enter  into  a  de- 
tailed statement  of  the  testimony  by  which 
he  expects  to  substantiate  the  facts  of  his 
case.  He  should  call  the  attention  of  the 
jury  to  the  salient  points  and  what  he  ex- 
pects to  establish,  and  not  repeat  to  the  jury 
the  evidence  by  which  he  expects  to  prove  the 
points  claimed;  the  object  of  the  opening 
being  to  assist  the  jury  to  understand  the 
testimony  as  it  is  introduced  and  the  bear- 
ing it  has  upon  the  issues  involved.  We 
think,  when  counsel  confine  themselves  to 
these  objects,  they  will  find  no  disposition 
upon  the  part  of  the  courts  to  interfere  with 
their  opening." 

See  also  Abbott's  Civ.  Jury  Trials  (3d  ed.) 
148. 

It  might  be  fairly  urged  that  such  open- 
ing statement,  if  [433]  made  by  an  attorney 
for  plaintiff,  instead  of  by  plaintiff  himself, 
would  be  nonprejudicial,  even  though  improp- 
er in  style  and  contents,  were  it  not  for  the 
fact  that  it  contained  statements  not  after- 
wards proven,  nor  attempted  to  be  proven, 
matters  as  to  which  proof  was  inadmissible, 
and  much  in  the  way  of  argument,  the  pur- 
pose of  which  could  only  have  been  to  arouse 
prejudice  in  the  minds  of  the  jurors.  Fol- 
lowing are  examples  of  some  of  such  state- 
ments : 

"Gentlemen  of  the  jury,  we  are  glad  when 
our  fellow  man  rises;  but  we  are  not  glad 
when  they  walk  Over  the  prostrate  form  of 
or  assassinate  the  character  and  destroy  the 
hopes  and  the  honorable  life  of  a  fellow 
citizen.     .     .     . 

"Gentlemen  of  the  jury,  the  court  will 
tell  you — I  know  the  law,  and  you  are  the 
judges  of  how  this  would  affect  a  man,  tak- 
ing into  consideration  his  life,  his  scholar- 
ship, his  professional  standing  as  a  lawyer, 
as  a  lecturer,  and  all  those  things.  What 
crime  more  heinous  or  offensive  to  charge  a 
man  with!  He  would  not  dare  to  speak  un- 
kindly of  me  or  harshly  of  me  on  the  streets 
of  your  city;  but  he  drives  a  dagger  into 
my  heart  when  I  am  away  from  home.    .    .    . 

"Accusing  me  of  stealing  $10,000 — ^not 
blowing  up  a  bank,  because  that  would 
take  courage,  but  of  stealing  $10,000  from  a 
crazy  woman,  and  of  raping  at  least  two 
defenseless  women. 

"When  I  went  from  Watertown  to  Lake 
Campbell,  men  who  had  seen  this  article 
said  to  me. 

"They  could  not  support  me.     I  came  to 
Sioux    Falls.      ^Ten    said,    *Our    wives    and 
daughters  deny  us  the  right  to  support  you.* 
... 

"A  rapist,  a  kind  of  a  human  they  burn, 
that  is  the  kind  of  a  man  who  is  running  for 
Governor — a  rapist." 


We  are  entirely  satisfied  that  the  effect 
of  this  kind  of  an  opening  statement  wa» 
extremely  prejudicial  to  defendants. 

We  next  come  to  the  question  of  the  mis- 
conduct of  plaintiff  as  his  own  counsel  in- 
his  argument  to  the  jury.  The  condensed 
epitome  of  the  portions  objected  to  by  de- 
fendants as  improper  and  outside  of  the  evi- 
dence, and  as  an  irregularity  and  miscon- 
duct, covers  more  than  14  pages  of  the  record, 
and  is  manifestly  too  long  to  reproduce.  It 
was  replete  with  matters  not  in  evidence  and 
beyond  legitimate  inference  from  facts  in 
evidence.  [484]  The  argument  was  mostly 
addressed  to  the  jury,  but  sometimes  defend- 
ant addressed  the  audience.  It  was  calcu- 
lated to  arouse  the  passion  and  prejudice 
of  the  jury.  What  was  said  by  this  court 
of  this  plaintiff's  argument  in  the  case  of 
State  v.  Kaufmann,  22  S.  D.  433,  on  pages 
448,  449,  118  N.  W.  337,  is  largely  applica- 
ble here.  Some  of  the  objectionable  utter- 
ances are  as  follows: 

(a)  "Up  to  this  time  there  has  been  noth- 
ing derogatory  to  Mr.  Egan  in  the  papor, 
and  the  20th  day  of  May,  1912,  Mr.  Byrne 
came  down  here,  and  what  was  said  I  don't 
know;  but  FU  tell  you  what  I  do  know- 
Byrne  came  here.  The  article  was  published. 
Egan's  friends  are  driven  away  from  him. 
Byrhe  is  elected.  Mr.  Dotson  is  made  a 
member  of  the  board  of  charities  and  cor- 
rections." 

There  was  no  evidence  that  Mr.  Byrne  went 
to  Sioux  Falls  on  May  20,  1912,  or  at  any- 
time, and  this  same  assertion  was  also  made 
by  plaintiff  in  his  opening  statement  to 
the  jury: 

(b)  "I  know  what  he  was  trying  to  get 
the  Becker  woman  to  say,  and  stopped  him 
by  physical  force,  and  I  would  have  stopped 
him  by  physical  force  had  I  been  there  when 
he  took  the  Wilson  deposition." 

The  Becker  deposition  was  not  offered  in 
evidence,  nor  was  there  any  evidence  that 
such  a  deposition  had  ever  been  taken,  and 
plaintiff  had  no  right  to  refer  to  it.  The 
Wilson  deposition  was  offered  in  evidence. 
Not  only  was  it  grossly  improper  for  plain- 
tiff to  tell  the  jury  that  he  stopped  the 
taking  of  a  deposition  by  physical  violence^ 
but  also  that  he  would  have  similarly  stopped 
the  taking  of  the  other  one  if  he  had  been 
present.  We  take  this  opportunity  of  say- 
ing that,  in  making  such  statement,  plain- 
tiff confessed  that  he  had  once  committed 
and,  if  present  at  the  opportune  time,  would 
again  have  committed,  an  act  which  waa 
not  only  a  most  serious  breach  of  his  duty 
as  an  oflicer  of  the  court,  but  was  a  criminal 
offense. 

(c)  "My  clients  have  been  the  poor;  the 
girl  with  the  little  fingers  lost;  it  has  been 
the  boy  wlio  has  been  crippled  by  the  rail- 
road and — 
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"The  street  railway  company  and  8iich 
clients  do  not  come  to  me.  I  am  the  lawyer 
of  the  poor.  I  am  willing  to  take  a  cliance, 
and  if  they  don't  get  anything  I  don't — 

[485]  "Xo  man  was  ever  turned  away  from 
my  office  because  he  did  not  have  money." 

What  relevancy  has  the  above  to  this  cause 
of  action?  It  was  outside  the  evidence,  and 
clearly  appealed  to  the  passions  and  preju- 
dices of  the  jury. 

(d)  *'I  was  disbarred  by  two  men,  Dick 
Hnney  and  Mr.  Corson,  and  just  as  soon  as 
the  people  got  a  chance  they  retired  them, 
and  that  is  the  truth." 

The  opinion  of  this  court  in  the  cause  In 
re  Egan,  22  S.  D.  355,  117  N.  W.  874,  which 
was  offered  in  evidence  in  the  present  case, 
disclosed  fully  the  facts  which  caused  plain- 
tiff's disbarment.  Moreover,  upon  the  hear- 
ing of  his  petition  for  reinstatement,  the 
record  of  which  was  likewise  offered  in  evi- 
dence, the  following  appe^s : 

"On  the  hearing  of  the  petition,  after  mak- 
ing an  extended  statement,  the  petitioner, 
who  was  sworn  and  examined  by  the  presid- 
ing judge,  testified  as  follows:  *Q.  In 
reading  your  petition,  and  from  what  you 
have  already  stated,  I  take  it  that  it  was 
your  intention  not  only  to  apologize  to  the 
court,  but  to  retract  anything  that  you  may 
have  said  that  in  any  way  reflected  upon  the 
integrity  of  the  court?  A.  That  was  my 
intention  at  the  time  I  filed  the  petition,  and 
is  my  intention  now.  Q.  And  in  so  retract- 
ing do  you  do  it  believing  at  this  time  that 
such  action  as  may  have  been  taken  by  this 
court  in  any  of  the  proceedings  concerning 
which  yon  may  have  criticized  the  action  of 
the  court  was  done  conscientiously  by  the 
court,  without  any  prejudice  as  against  you, 
or  any  wrongful  influence  from  the  outside, 
or  wrong  motive  on  the  part  of  the  court? 
A.  I  had  that  in  my  heart  and  mind,  and 
have  it  now,  to  retract  in  that  sense.  Q. 
And  you  do  believe,  do  you,  at  the  present 
time,  that  this  court  has  acted  conscientious- 
ly, from  proper  motives,  in  all  that  it  may 
have  done,  whether  in  or  against  your 
interests,  in  any  of  these  proceedings?  A.  I 
believed  when  I  filed  my  petition,  and  believe 
now,  that  the  court  acted  conscientiously 
and  honestly  on  all  the  facts  that  it  had 
before  it,  or  could  get  before  it,  touching  my 
affairs,  whether  for  me  or  aprainst  me."  In 
re  Egan.  27  S.  D.  16,  18,  19,  129  N.  W.  365. 

Surely  there  was  no  occasion  to  cast  asper- 
non  upon  the  integrity  of  the  eminent  jurists 
named  by  him  in  his  argument. 

[486]  In  the  course  of  his  argument,  plain- 
tiff turned  to  the  audience  assembled  in  the 
courtroom  and  said,  "I  know  what  this  audi- 
ence thinks  and  what  every  self-respecting 
man  thinks,"  and  then,  turning  to  the  jury, 
eaid,  "And  I  know  what  you  think;  that  I 
Ann.  Cas.  19 17 A.— 20. 


should  have   taken  a   club   and   struck   him 
down"  (referring  to  defendant  C.  L.  Dotson). 

Further  in  his  closing  argument  to  tlie 
jury  plaintiff's  assistant  counsel  told  the 
jury  that  plaintiff  had  taken  the  depositions 
of  two  Catholic  priests  to  be  offered  in  evi- 
dence on  behalf  of  plaintiff;  that  defendants 
had  appeared  and  cross-examined  the  wit- 
nesses, and  had  then  procured  an  order  sup- 
pressing the  depositions  because  the  notice 
of  taking  the  same  had  not  been  served  in 
time.  This  was  outside  the  record  and  was 
reprehensible  and  prejudicial. 

In  an  early  Wisconsin  case  Chief  Justice 
Ryan,  in  Brown  v.  Swineford,  44  Wis.  282, 
28  Am.  Hep.  582,  most  felicitously  stated  the 
law  as  to  the  true  field  of  argument  to  the 
jury.  We  quote  therefrom  with  approval  the 
following : 

"The  profession  of  the  law  is  instituted  for 
the  administration  of  justice.  Tlie  duties 
of  the  bench  and  bar  differ  in  kind,  not  in 
purpose.  The  duty  of  both  alike  is  to  estab- 
lish the  truth  and  apply  the  law  to  it.  It 
is  essential  to  the  proper  administration  of 
justice,  frail  and  uncertain  at  the  best,  that 
all  that  can  be  said  for  each  party,  in  the 
determination  of  fact  and  law,  iJiould  be 
heard.  Forensic  strife  is  but  a  method,  and 
a  mighty  one,  to  ascertain  the  truth  and  the 
law  governing  the  truth.  It  is  the  duty  of 
counsel  to  make  the  most  of  the  case  which 
his  client  is  able  to  give  him;  but  counsel 
is  out  of  his  duty  and  his  right,  and  outside 
of  the  principle  and  object  of  his  profession, 
when  he  travels  out  of  his  client's  case  and 
assumes  to  supply  its  deficiencies.  Therefore 
it  is  that  the  nice  sense  of  the  profession  re- 
gards with  such  distrust  and  aversion  the 
testimony  of  a  lawyer  in  favor  of  his  client. 
It  is  the  duty  and  right  of  counsel  to  in- 
dulge in  all  fair  argument  in  favor  of  the 
right  of  his  client;  but  he  is  outside  of  his 
duty  and  his  right  when  he  appeals  to  preju- 
dice irrelevant  to  the  case.  Properly,  preju- 
dice has  no  more  sanction  at  the  bar  than 
on  the  bench.  But  an  advocate  may  make 
himself  the  alter  ego  of  his  client,  and  in- 
dulge in  prejudice  in  his  favor.  He  may 
even  share  his  client's  prejudices  against  his 
adversary,  [437]  as  far  as  they  rest  on  the 
facts  in  his  case.  But  he  has  neither  duty 
nor  right  to  appeal  to  prejudices,  just  or 
unjust,  against  his  adversary  dehors  the 
very  case  he  has  to  try.  The  very  fullest 
freedom  of  speech  within  the  duty  of  his  pro- 
fession should  be  accorded  to  counsel;  but 
it  is  license,  not  freedom  of  speech,  to  travel 
.out  of  the  record,  basing  his  argument  on 
facts  not  appearing,  and  appealing  to  preju- 
dices irrelevant  to  the  case  and  outside  of 
the  proof.  It  may  sometimes  be  a  very  dif- 
ficult and  delicate  duty  to  confine  counsel 
to  a   legitimate   course   of   argument.     But, 
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like  other  difficult  and  delicate  duties,  it 
must  be  performed  by  those  upon  whom  the 
law  imposes  it.  It  is  the  duty  of  the  circuit 
courts  in  jury  trials  to  interfere  in  all  proper 
cases  of  their  own  motion.  This  is  due  to 
truth  and  justice.  And  if  counsel  persevere 
in  arguing  upon  pertinent  facts  not  before 
the  jury,  or  appealing  to  prejudices  foreign 
to  the  case  in  evidence,  exception  may  be 
taken  by  the  other  side,  which  may  be  good 
ground  for  a  new  trial  or  for  a  reversal  in 
this  court." 

Lastly  we  come  to  the  question  of  newly 
discovered  evidence  as  a  ground  for  a  new 
trial.  Mrs.  Wilson  in  her  deposition  had 
given  evidence  tending  to  show  that  plaintiff 
had  made  a  criminal  assault  upon  her  in  his 
office  at  Logan,  Iowa.  It  appeared  from  her 
deposition  that  she  was  engaged  as  a  traveling 
solicitor  for  a  childrens'  home  society,  and 
that  she  resided  at  different  times  at  At- 
lantic, Des  Moines,  and  Ft.  Madison,  Iowa, 
and  at  La  Crosse,  Wis.  At  the  very  conclu- 
sion of  this  trial  plaintiff  testified  that  he 
had  written  to  H.  M.  Duval,  Atlantic,  Iowa, 
H.  M.  Boorman,  Atlantic,  Iowa,  Younker 
Bros.,  Des  Moines,  Iowa,  J.  R.  Fraley,  Ft. 
Madison,  Iowa,  and  John  F.  Doherty,  La 
Crosse,  Wis.,  to  find  out  something  about  Mrs. 
Wilson  and  to  ascertain  her  reputation,  and 
that  he  had  received  no  replies  to  such  let- 
ters. Upon  the  witness  stand  he  testified 
that  there  was  no  such  person  as  Mrs.  Wil- 
son; that  she  was  "what  is  known  among 
detective  circles  as  a  dummy."  In  his  clos- 
ing argument  he  said: 

"Where  is  Mrs.  M.  E.  Wilson?  If  she  lives 
in  Omaha,  a  telegram  would  have  brought  her 
here.  Why  didn't  they  bring  her  here  so  you 
could  see  her?  I  told  him  [referring  to  coun- 
sel for  defendant]  from  the  witness  stand 
that  that  witness  [referring  to  Mrs.  M.  E. 
Wilson]  was  a  dummy,  and  I  know  it  as  well 
as  I  [488]  can  know  anything.  WTiy  didn't 
they  bring  her  here.  They  could  have  sent  a 
telegram  to  Omaha,  if  she  lived  there,  and 
got  her  here  this  morning.  If  there  was  any 
Mrs.  M.  E.  Wilson  these  letters  would  have 
gotten  a  response." 

It  appeared  that  information  of  this  trans- 
action with  Mrs.  Wilson  was  in  the  posses- 
sion of  the  defendant  editor  at  the  time  of 
these  publications,  and  was  one  of  the  mat- 
ters defendants  relied  upon  in  making  them. 
I'pon  the  motion  for  a  new  trial  it  appeared 
that  H.  M.  Duval  had  received  such  letter 
from  plaintiff  and  had  answered  it  by  asking 
the  purpose  of  the  inquiry,  and  that  he  had 
received  no  reply  from  plaintiff;  that  H.  M. 
Boorman  had  received  such  letter  from  plain- 
tiff, and  had  promptly  answered  it,  stating 
that  Mrs.  Wilson  was  a  lady  of  good  charac- 
ter and  bore  a  good  reputation;  that  J.  R. 
Frailej',  of  Ft.  Madison,  Iowa,  and  John  F. 


Dougherty,  of  La  Crosse,  Wis.,  had  received 
no  such  letters  from  plaintiff.  We  are  con- 
vinced that  the  trial  court  should  have  grant- 
ed a  new  trial  upon  this  showing  of  newly 
discovered  evidence,  if  for  no  other  reason. 
If  the  affidavits  of  these  parties  were  true, 
the  plaintiff  committed  perjury  in  relation 
to  one  of  the  most  important  matters  within 
the  scope  of  the  defense. 

The  judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

Rehearing  denied  February  9,  1916. 


NOTE. 

The  reported  case,  contrasting  the  two 
views  obtaining  as  to  the  extent  of  the  privi- 
lege attaching  to  a  criticism  of  a  candidate 
for  public  office,  adopts  the  more  liberal  view 
which  accords  a  privilege  to  a  false  charge 
against  a  candidate  made  in  good  faith  and 
under  an  honest  belief  in  its  truth.  The 
subject  of  political  criticism  as  libel  or  slan- 
der is  discussed  at  length,  with  special  refer- 
ence to  the  question  of  privilege,  in  the  note 
to  Black  V.  State  Co.  Ann.  Caa.  1914C  989. 


V. 

COIiUMBIA  COUNTT 
COBCPANT. 


Oregon    Supreme    Court — July    6,    1915. 


77  Oregon  22;  149  Pac.  1041. 


Animals  —  Proof  of  VioiousiLeBB  *  Sub- 
sequent Acts. 

In  an  action  by  a  servant  for  injuries  al- 
leged to  result  from  the  viciousnesa  of  a 
horse  given  him  to  drive,  evidence  of  conduct 
of  the  horse  subsequent  to  the  accident  is 
admissible  to  show  its  disposition. 
Opinion  Evidence  as  to  Vioionsness  of 

Animal. 

In  an  action  by  a  servant  for  injuries  from 
the  alleged  viciousness  of  a  horse  given  him 
to  drive,  opinion  evidence  that  the  horse  was 
not  a  safe  one  for  the  work  is  wrongfully 
admitted;  that  being  a  question  for  the  jury. 

Same. 

The  habits,  characteristics,  and  disposition 
of  the  horse  are  matters  of  such  common 
knowledge  that  it  does  not  require  expert  tes- 
timony to  determine  whether  a  horse  was 
safe  for  certain  work. 
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evidence  —  Subsequent  Conditions. 

Evidence  of  condition  of  places  and  ways 
a  few  days  after  the  accident  is  admissible  in 
connection  with  a  showing  that  the  situation 
has  remained  unchanged. 

Declaration  hj  Servant  —  Admission  of 
Neglisenee. 

Evidence  that  declarant  was  a  foreman  io 
charge  of  laborers  engaged  in  handling  lum- 
ber and  piling  it  in  the  yard  and  dock  does 
not  show  authority  on  his  part  to  admit  lia- 
bility of  his  master,  and  it  was  error  to  ad- 
mit evidence  that,  several  days  after  the  acci- 
dent, he  stated  that  it  was  his  fault  in  that 
he  did  not  warn  the  man. 

Employers'  Iiiability  Aot  •»  Assumption 
of  Risk. 

The  Oregon  Employers'  Liability  Act  ab- 
rogates the  doctrine  of  assumption  of  risk  in 
actions  coming  within  its  scope. 

Master  and  Servant  —  Uability  as  to 
Animal  FurmisKed  to  Servant. 

Where  an  animal  is  used  by  an  employer  to 
carry  on  work  under  his  direction,  he  is 
bound  to  use  reasonable  diligence  to  provide  a 
safe  animal,  and  is  bound  by  what  he  knew 
or  with  reasonable  diligence  might  have 
known  as  to  the  docility  of  the  animal. 

[See  note  at  end  of  this  case.] 

Same. 

Evidence  that  a  horse  had  been  in  use  about 
the  plant  for  some  time,  and  that  the  fore- 
man in  charge  had  ample  opportunity  to 
obser\'e  his  conduct  when  plaintiff  was  hurt 
as  well  as  on  former  occasions,  is  sufficient 
to  carry  to  the  jury  the  question  whether  the 
master  knew,  or  with  reasonable  diligence 
should  have  known  the  nature  of  the  horse. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Columbia 
county:  Campbell,  Judge. 

Action  for  damages.  J.  F.  Marks,  plain- 
tiff, and  Columbia  County  Lumber  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Revebsed. 

[23]  This  is  an  action  by  J.  F.  Marks 
against  the  Columbia  County  Lumber  Com- 
pany, a  corporation. 

The  substance  of  the  complaint  is  that  the 
plaintiff  was  engaged  in  the  employ  of  the 
defendant  as  a  common  laborer  handling 
lumber  about  its  sawmill  in  Columbia  Coun- 
ty; that  on  January  12,  1914,  by  direction 
of  the  foreman  of  the  lumber-vard,  to  whose 
orders  the  plaintiff  was  subject,  the  latter 
was  sent  to  drive  a  horse  owned  by  the  de- 
fendant and  used  to  haul  trucks  loaded  with 
lumber  to  be  piled  on  and  about  a  dock  upon 
the  Columbia  River  for  shipment.  The  [24] 
plaintiff  alleges  that  the  horse  furnished  was 
dangerous,  unruly  and  wholly  unsuited  for 
the  work;  that  the  trucks  had  but  two 
wheels,  which  were  in  the  center  thereof,  and 
were  also  dangerous  and  difficult  to  handle; 


that  he  was  inexperienced  in  that  kind  of 
work;  that  the  passageways  through  which 
he  was  required  to  haul  the  trucks  were 
narrow  and  piled  high  with  lumber  on  each 
side,  making  it  difficult  to  drive  through 
them  with  the  trucks  in  safety,  or  without 
collision  or  accident.  The  plaintiff  avers 
that  the  defendant  know,  or  might  with 
reasonable  diligence  have  known,  about  the 
disposition  of  the  horse,  the  danger  and  un- 
suitableness  of  the  trucks,  and  the  alleys  in 
which  they  were  required  to  be  operated. 
The  particular  grievance  of  which  complaint 
is  made  is  that,  while  plaintiff  was  driving 
through  one  of  the  narrow  passages  with  the 
horse  hitched  to  a  truck-load  of  lumber,  the 
animal  became  unmanageable  and  got  beyond 
the  control  of  the  plaintiff,  so  that  the  load 
caught  the  plaintiff  with  great  violence  and 
jammed  his  shoulder  against  the  adjacent 
lumber,  whereby  his  collar-bone  was  dislo- 
cated from  his  should  blade,  and  he  was 
otherwise  hurt,  to  his  great  damage.  Tlie 
defendant  denies  the  complaint  in  important 
particulars,  notably  with  reference  to  the 
vicious  nature  of  the  horse,  the  unsuitable- 
ness  of  the  trucks,  and  the  inconvenience  of 
the  alleys.  The  defendant  also  alleges  that 
the  plaintiff  knew  all  about  the  situation 
and  assumed  the  risks  of  the  work  men- 
tioned; that  the  horse  was  tractable  and 
well  suited  for  the  purpose;  and  that  the 
injury  sustained  by  the  plaintiff  was  due  to 
his  own  negligence.  Tlie  answer  was  trav- 
ersed by  the  reply  in  all  material  particu- 
lars. A  jury  trial  resulted  in  a  judgment 
[25]  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

Crawford  d  Eakin  and  George  McBride  for 
appellant. 

Glen  R.  Metaker  and  Edmund  B.  Tongue 
for  respondent. 

Burnett,  J.  {after  stating  the  facts). — 
1.  The  first  assignment  of  error  is  to  the 
effect  that  the  court  erred  in  permitting 
several  witnesses  to  testify  about  the  acts 
and  conduct  of  the  horse  in  question  after 
the  accident  happened.  In  treating  of  this 
subject,  the  rule  is  thus  stated  in  Kennon  v. 
Gilmer,  131  U.  S.  22,  25,  9  S.  Ct.  696,  33 
U.  S.    (L.  ed.)    110,  697: 

"But  evidence  of  subsequent  misbehavior 
of  the  horse  might  properly  be  admitted,  in 
connection  with  evidence  of  his  misbehavior 
at  and  before  the  time  of  the  accident,  as 
tending  to  prove  a  vicious  disposition  and 
fixed  habit,  and  to  support  the  plaintiffs 
allegation  that  the  horse  was  not  safe  and 
well  broken.  The  length  of  time  afterward 
to  which  such  evidence  may  extend  is  largely 
within  tlie  discretion  of  the  judge  presiding 
at  the  trial." 
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There  is  ample  testimony  in  the  record 
on  the  subject  of  the  misbehavior  of  the 
horse  at  the  time  of  the  accident.  There  is 
other  evidence  tending  to  show  that  on 
previous  occasions  he  was  hard-mouthed, 
high-spirited,  difficult  to  control,  and  that 
he  moved  suddenly  or  stopped  suddenly  ap- 
parently as  the  whim  [26]  suited  him.  The 
defendant  argues  that  it  is  a  well-known  fact 
that  a  horse  having  run  away  once  will  ever 
afterward  do  the  like  if  he  has  the  oppor- 
tunity, although  previously  he  had  been  well 
broken  and  not  addicted  to  that  habit.  Tliis 
objection  goes  merely  to  the  weight  of  the 
testimony,  for,  on  the  other  hand,  a  horse 
having  vicious  habits,  like  a  person,  will 
manifest  them  repeatedly,  and  it  would  be 
competent  to  prove  this  general  disposition 
by  the  conduct  of  the  horse  both  before  and 
after  the  occurrence  in  question. 

2,  3.  The  next  assignment  is  that  the  court 
erred  in  permitting  different  witnesses  to 
testify  that  in  their  opinion  the  horse  in 
question  was  not  a  safe  one  for  the  work. 
The  object  of  opinion  or  expert  testimony  is 
to  enlighten  the  minds  of  jurors  on  questions 
of  fact  involving  special  skill  and  knowledge 
as  to  matters  not  within  the  comprehension 
of  ordinary  jurors;  but  it  can  never  be  left 
to  an  expert  to  give  his  opinion  on  the  ulti- 
mate question  to  be  determined.  In  this 
instance,  whether  or  not  the  horse  was  a  safe 
instrumentality  with  which  to  perform  the 
labor  required  of  the  plaintiflf  was  for  the 
determination  of  the  jury  and  not  for  the 
decision  of  any  expert.  Moreover,  the  habits, 
characteristics  and  disposition  of  the  well- 
known  domestic  animal,  the  horse,  is  a  mat- 
ter of  such  common  knowledge  that  it  would 
not  require  the  testimony  of  an  expert  to 
determine  whether  he  was  safe  or  not,  even 
if  that  were  a  permissible  field  of  expert 
inquiry. 

4.  Another  assignment .  of  error  is  to  the 
effect  that  the  court  was  mistaken  in  allow- 
ing witnesses  to  testify  about  the  condition 
of  the  millyard,  docks  and  passageways  a  few 
dayi  after  the  accident.  Abstractly  con- 
sidered, this  might  be  error,  but,  taken  in 
connection  [27]  with  the  declarations  of 
other  witnesses  tending  to  show  that  the  sit- 
uation in  that  respect  was  the  same  as  when 
the  accident  happened,  we  think  the  testi- 
mony complained  of  was  admissible. 

5.  Another  objection  to  the  court's  ruling^ 
is,  in  substance,  that,  over  the  objection  of 
the  defendant,  the  court  permitted  hearsay 
evidence  to  be  given  of  the  statement  made 
by  the  foreman  of  the  yard  concerning  the 
casualty  several  days  after  it  happened.  The 
testimony  in  question  was  that  of  a  witness 
who  spoke  of  an  occurrence  which  took  place 
about  a  week  after  the  accident  to  the  plain- 
tiff, and  related  a  conversation  with  the  yard 


foreman  to  this  effect:  The  foreman  directed 
the  witness  to  drive  the  horse,  and,  as  the 
witness  states,  said: 

"Another  thing,  I  want  to  warn  you.  We 
had  a  man  get  hurt  here  a  day  or  two  ago, 
and  you  want  to  watch  this  horse.  Be  good 
to  him,  as  you  can.  I  guess  it  was  my  fault. 
I  didn't  warn  the  man." 

All  the  evidence  shows  about  the  relation 
existing  between  the  foreman  and  the  de- 
fendant is  that  the  former  was  in  charge 
of  the  laborers  engaged  in  handling  the  lum- 
ber and  piling  it  in  the  yard  and  dock.  There 
is  no  testimony  whatever  in  the  record  indi- 
cating that  he  had  any  authority  to  admit 
the  liability  of  the  defendant  after  the  injury 
to  the  plaintiff,  or  to  make  any  statement 
concerning  a  past  transaction  in  any  way 
binding  the  company  The  rule  against  such 
evidence  has  been  settled  in  this  state  by  the 
cases  of  Alden  v.  Grange  Ronde  Lumber  Co. 
46  Ore.  693,  81  Pac.  385;  Wade  v.  Amalga- 
mated Sugar  Co.  66  Ore.  488,  132  Pac.  710; 
Parker  v.  C.  A.  Smith  Lumber,  etc.  Co.  70 
Ore.  41,  138  Pac.  1061. 

[28]  A  similar  error  is  assigned  respect- 
ing tlie  statements  of  physicians  whom  plain- 
tiff consulted  in  regard  to  the  nature  of  his 
injuries.  The  record,  however,  shows  that 
in  some  instances  the  testimony  about  the 
declarations  of  the  medical  men  was  excluded 
on  the  objection  of  the  defendant;  and  in 
the  remaining  instances  on  tliat  point  it 
went  in  without  opposition.  While  it  may  be 
said  that  narrations  to  the  jury  of  what  the 
physicians  said  were  purely  hearsay,  the  bill 
of  exceptions  does  not  present  a  situation  in 
which  we  can  exclude  them. 

6.  It  is  also  argued  that  the  tesctimony 
was  clear  to  the  effect  that  the  plaintiff  knew, 
or  by  the  exercise  of  reasonable  diligence 
should  have  known,  all  the  hazards  and 
dangers  attendant  upon  the  employment  in 
which  he  was  engaged  at  the  time  he  was 
hurt,  and  that  consequently  he  assumed  the 
risk.  The  complaint,  however,  in  our  judg- 
ment, states  a  cause  of  aetion,  within  the 
scope  and  meaning  of  what  is  known  as  the 
Employers'  Liability  Act,  in  that  it  says  the 
"performance  of  the  work  or  services  was 
dangerous  and  likely  to  result  in  injury  to 
the  plaintiff."    That  statute  requires  that: 

"Generally,  all  owners,  contractors,  or  sub- 
contractors, and  other  persons  having  charge 
of,  or  responsible  for,  any  work  involving  a 
risk  or  danger  to  the  employees  or  the  pub- 
lic, shall  use  every  device,  care  and  precau- 
tion which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,  limit- 
ed only  by  the  necessity  for  preserving  the 
efficiency  of  the  structure,  machine,  or  other 
apparatus  or  device,  and  without  regard  to 
the  additional  cost  of  suitable  material  or 
safety  appliance  and  devices." 
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We  have  frequently  held  that,  because  this 
18  a  criminal  statute  visiting  a  penalty  upon 
owners  and  [29]  others  for  a  violation  of 
its  provisions,  the  doctrine  of  assumption 
of  risk  by  the  employee  is  abrogated  in 
actions  coming  within  its  scope,  for  the  rea- 
son that  it  will  not  be  presumed  that  one 
party  to  the  contract  will  be  bound  by  the 
action  or  nonaction  of  the  other  involving 
a  violation  of  public  law  by  the  latter :  Hill 
V.  Saugested,  53  Ore  178,  98  Pac.  524,  22 
L.R.A.(N.S.)  634,  note;  Love  v.  Chambers 
Lumber  Co.  64  Ore.  129,  129  Pac.  492;  Dorn 
V.  Clarke-Woodward  Drug  Co.  65  Ore.  516, 
133  Pac.  351;  Dunn  v.  Orchard  Land  Co. 
68  Ore.  97,  136  Pac.  872;  Schaller  v.  Pacific 
Face  Brick  Co.  70  Ore.  657,  139  Pac.  913; 
Heiser  v.  Shasta  Water  Co.  71  Ore.  566,  143 
Pac.  917. 

7,  8.  It  is  further  argued  as  a  ground  for 
reversing  the  judgment  of  the  court  on  the 
motion  for  a  nonsuit  that  "the  owner  of  a 
domestic  animal  is  not  liable  for  injuries 
inflicted  by  such  animal,  imless  such  owner 
had  knowledge  of  the  vicious  disposition  or 
bad  character  of  such  animal."  As  we  un- 
derstand the  authorities,  the  rule  is  that 
where  an  animal  is  used  by  an  employer  as 
a  means  for  carrying  on  a  work  under  the 
directions  of  the  employer,  the  latter  is 
bound  to  use  reasonable  diligence  to  provide 
a  safe  animal,  the  same  as  any  other  instru- 
mentality for  performing  the  labor,  and  that, 
as  to  the  docility  of  the  animal,  the  employ- 
er is  bound  by  what  he  actually  knew  or 
with  reasonable  diligence  might  have  known. 
The  doctrine  is  exemplified  in  the  case  of 
Arkansas  Smokeless  Coal  Co.  v.  Pippins,  92 
Ark.  138,  122  S.  W.  113,  19  Ann.  Cas.  861, 
and  note.  In  the  instant  case  there  w^as 
testimony  to  the  effect  that  the  horse  had 
been  in  use  about  the  plant  of  the  defendant 
for  some  time,  and  that  the  foreman  in 
charge  of  the  work  had  ample  opportunity  to 
observe  his  conduct,  not  only  when  the  plain- 
tiff was  [30]  hurt,  but  on  former  occasions. 
This  was  sufiicient  to  carry  the  case  to  the 
jury  on  the  question  of  whether  the  defend- 
ant knew,  or  with  reasonable  diligence  ought 
to  have  known,  the  nature  of  the  animal  in 
question. 

For  the  errors  assigned,  where  the  court 
allowed  the  declarations  of  the  foreman  con- 
cerning past  transactions  to  go  to  the  jury 
as  binding  the  company,  and  for  permitting 
so-called  experts  to  give  their  opinion  about 
whether  the  horse  was  safe  for  the  purpose 
or  not,  the  judgment  must  be  reversed  and 
the  cause  remanded  to  the  Circuit  Court  for 
further  proceedings. 

Reversed  and  remanded. 

Moore,  C.  J.  and  Bean  and  Benson,  JJ., 
concur. 


NOTE. 


Duty  and  Iiiabllity  of  Master  to  Serv- 
ant with  Respect  to  Aninial  Fnr- 
nisl&ed  by  Him  to  Serrant. 

In  General,  309. 
Proximate  Cause,   311. 

ViciousnesB  of  Animal  and  Knowledge  There- 
of by  Master,  311. 
Assumption  of  Risk,  312. 
Contributory  Negligence,   314. 


In  General, 

In  the  case  of  Arkansas  Smokeless  Coal 
Co.  V.  Pippins,  92  Ark.  138,  19  Ann.  Cas. 
861,  it  was  held  that  an  employer  is  under 
the  same  legal  duty  to  furnish  his  servant 
safe  animals  to  work  with,  as  to  furnish  him 
safe  tools,  it  being  said  that  "the  law  in 
regard  to  the  negligence  of  the  master  in 
furnishing  his  servant  with  a  vicious  animal 
to  work  stands  on  the  same  footing  as  fur- 
nishing him  a  dangerous  appliance."  The 
following  recent  cases  sustain  this  rule: 
Nooney  v.  Pacific  Express  Co.  208  Fed.  274, 
125  C.  C.  A.  475;  Sloss-Sheffield  Street,  etc. 
Co.  v.  Long,  169  Ala.  337,  Ann.  Cas.  1912B. 
564,  53  So.  910;  Stutzke  v.  Consumers'  Ice, 
etc.  Co.  156  Mo.  App.  1,  136  S.  W.  248; 
Finley  v.  Conlan,  162  App.  Div.  202,  136  N. 
Y.  S.  566;  Miller  v.  Blood,  217  N.  Y.  617, 
112  N.  £.  383.  See  also  Morrell  v.  Phoenix, 
16  Ariz.  511,  147  Pac.  732.  And  see  the  re- 
ported case.  In  Nooney  v.  Pacific  Express 
Co.  supra,  the  court  said:  "The  case,  how- 
ever, properly  falls  within  a  more  recent, 
as  well  as  a  more  just,  rule^  The  master  is 
required  to  furnish  his  servant  with  reason- 
ably safe  instrumentalities  with  which  to 
perform  his  service.  Here  the  horse  was 
such  an  instrumentality  in  precisely  the 
same  sense  as  the  wagon.  The  duty  of  the 
master  was  to  exercise  reasonable  care  to 
furnish  the  plaintiff  with  a  reasonably  safe 
horse  for  the  performance  of  his  service;  and 
the  whole  question  is.  Was  there  evidence 
which  made  a  case  that  ought  to  have  been 
sent  to  the  jury  to  decide  whether  or  not 
what  the  defendant  did  with  respect  to  this 
horse  constituted  the  exercise  of  reasonable 
care?  The  evidence  showed  that  the  horse 
was  a  green,  country  animal,  wholly  inex- 
perienced in  regard  to  the  city.  The  defend- 
ant was  bound  to  know  the  effect  of  exposing 
such  a  horse  to  the  cars  and  automobiles 
of  city  streets.  If  such  a  horse  had  been 
given  to  the  plaintiff  without  any  previous 
testing  of  its  behavior  in  the  city,  all  would 
agree  that  such  conduct  would  have  been 
negligent.  The  defendant  did  not  do  this, 
but  it  did  place  him  in  charge  of  a  horse 
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which  had  not  been  properly  broken  for 
single  driving;  at  least,  the  evidence  was 
sufficient  to  carry  that  question  to  the  jury. 
It  was  not  necessary  that  defendant  should 
have  known  that  the  horse  would  be  guilty  of 
the  particular  misconduct  which  resulted  in 
plaintiff's  injury.  Defendant  was  bound  to 
know  that  a  green  horse,  under  such  circum- 
stances, was  likelv  to  do  some  act  which 
would  cause  injury  to  the  driver,  and  among 
the  acts  which  it  had  reasonable  cause  to 
anticipate  was  that  such  a  horse,  if  sufficient- 
ly maddened  with  fright,  would  kick.  We 
think  the  jury  would  have  been  justified  in 
finding,  under  the  evidence,  that  the  horse 
had  not  been  properly  tried  out  and  broken 
to  city  life  in  the  two  days'  experience  with 
the  double  wagon,  and  that  the  master  was 
not  in  the  exercise  of  reasonable  care  when 
it  turned  the  horse  over  to  the  plaintiff  for 
use  upon  a  single  wagon.  The  court,  there- 
fore, erred  when  it  disposed  of  the  issue  as 
a  question  of  law.*' 

The  duty  of  the  master  to  furnish  a  safe 
animal  is  nondelegable.  He  may  not  dele- 
gate it  to  others  and  thereby  evade  responsi- 
bUity.  Morrell  v.  Phoenix,  16  Ariz.  511,  147 
Pac.  732. 

If,  however,  the  master  does  knowingly 
furnish  his  servant  an  animal  which  is 
of  a  dangerous  or  unruly  nature,  it  is  his 
duty  to  warn  the  servant  of  the  nature  of  the 
animal  at  the  time  that  it  is  furnished. 
Johnson  v.  Wasson  Coal  Co.  173  III.  App. 
414;  Robel  v.  Philadelphia,  etc.  Coal,  etc. 
Co.  (Pa.)  98  Atl.  959.  But  if  the  servant 
gets  his  warning  or  knowledge  of  the  unsafe 
nature  of  the  animal  from  another,  or  from 
his  own  observation,  this  knowledge  will  ob- 
viate the  necessity  of  a  warning  by  the  mas- 
ter. Douglas  V.  Scandia  Coal  Co.  161  la.  180, 
141  N.  W.  960,  wherein  the  court  said:  "If 
we  concede  that  it  was  the  duty  of  the  de- 
fendant to  warn  plaintiff  of  the  vicious  dis- 
position of  the  mule,  the  only  purpose  in  this 
would  be  to  enable  plaintiff  to  be  on  his 
guard  and  protect  himself.  As  we  have 
shown,  tlie  undisputed  evidence  is  that  for 
several  weeks  prior  to  plaintiff's  injury  he 
knew  all  that  the  defendant  could  have  told 
him,  and  he  fully  appreciated  the  danger. 
We  are  unable  to  sec  what  difference  it  could 
make  whether  he  obtained  this  knowledge 
from  the  defendant^  or  from  the  mule.  All 
that  plaintiff  was  entitled  to  was  the  knowl- 
edge. When  he  received  it,  no  matter  from 
what  source,  he  could  no  longer  complain." 

It  is  well  settled  that  a  master  is  liable  for 
any  resulting  injuries  if  he  furnishes  one  of 
his  servants  with  a  horse  which  he  knows 
or  ought  to  know  is  vicious,  provided  the 
servant  does  not  know,  and  is  under  no  ob- 
ligation to  know,  of  the  animal's  viciousness. 


To  do  so  constitutes  actionable  negligence  on 
the  part  of  the  master.    Johns  an  v.  Wasson 
Coal  Co.  173  111.  App.  414;  Gola  v.  Missouri, 
etc.  Coal  Co.  180  111.  App.  96;  Mayfield  Lum- 
ber Co.  V.  Lewis,  142  Ky.  727,  135  S.  W.  420; 
Gatliff   Coal    Co.   v.    Wright,    157    Ky.    682, 
163   S.   W.   inO;   Berenson  v.   Butcher,  209 
Mass.   208,   95  N.   E.   220;    Scanlon  v.   Cav- 
anaugh,  210  Mass.  291,  96  N.  E.  526;   Hob- 
bins  V.  Magoon,  etc.  Co.  186  Mich.  672,  153 
N.  W.  13    (Semble);   Stutzke  v.  Consumers* 
Ice,  etc.  Co.  156  Mo.  App.  1,  136  S.  W.  243; 
Miller  v.  Blood,  217  N.  Y.  517,  112  K  E.  383; 
Leonard  v.  Donohoe,  142  X.  Y.  S.  1079 ;  Robel 
V.  Philadelphia,  etc.  Coal,  etc.  Co.   (Pa.)   98 
Atl.  969;  Brennen  v.  Meadow  Lands  Coal  Co. 
252  Pa.  St.  178,  97  Atl.  183.    See  also  Smith 
V.  Potlatch  Lumber  Co.  22  Idaho  783,   128 
Pac.   546.     And   see   the   reported   case.     In 
Stutzke  V.  Consumers'  Ice,  etc.  Co.  supra,  the 
court  said:     "It  was  the  duty  of  the  defend- 
ant to  exercise  ordinary  care  to  furnish  its 
servant  with   a  reasonably  gentle  and   safe 
animal  suitable  for  the  performance  of  the 
service  required.     .     .     .     And  it  was  negli- 
gence for  the  defendant  knowingly  to  furnish 
to  the  plaintifif  for  use  in  the  course  of  his 
employment    a   mule    which    was   dangerous 
and  vicious,  at  least  if  plaintiff  was  ignorant 
of  that  fact  and  the  defendant  failed  to  in- 
form him."     In  Miller  v.  Blood,  217  N.  Y. 
517,  112  N.  E.  83,  it  was  said:     "The  jury 
were  at  liberty  to  find  as  facts  under  the  evi- 
dence:    The  plaintiff  when  injured,  was  driv- 
ing a  team  of  horses   hitched   to  a   loaded 
truck.     The   horses   and   truck   were   owned 
and  operated  by  the  company  and  were  driv- 
en by  the  plaintiff  in  the  course  of  his  em- 
ployment.   One  of  the  horses  was  habitually 
balky  in  drawing  the  truck  when  loaded  and 
when    he   balked   would   kick   viciously   and 
bite  his  mate,   causing  it  to  pull  or  lurch. 
The  company  had  knowledge  of  tliose  facts. 
It  did  not  warn  or  instruct  the  plaintiff   of 
their  existence.     On  the  occasion  of  the   in- 
juries to  the  plaintiff  the  balky  horse  con- 
ducted himself  in  the  manner  described.    The 
plaintiff   dodged    the   kicks   by   shifting    his 
position   upon   the  driver's  seat,   and   as    he 
was  doing  so  the  mate  of  the  balky  horse 
lurched,   'gave  a  strong  sudden  pull   to   the 
left,'  and  through  the  reins  pulled  the  plain- 
tiff, who  was  a  little  off  his  balance,  to  the 
street,   where   the   wheels   of   the  truck    ran 
over   and   injured  his  hands.     The   injuries 
were,   within   reason,   to  be  apprehended    by 
the   company.      The   principal   question   pre- 
sented to  us  is:     Wa«  the  defendant  wholly 
guiltless  of  negligence,  as  a  matter  of  law, 
in  thus  furnishing  the  plaintiff  for  his  use  in 
his  work  a  horse  and  team  of  the  liabits  and 
character  described?     .     .     .     The  company, 
as  the  employer,  was  under  the  duty  to  fur- 


MARKS  y.  COLUMBIA  COUNTY  LUMBER  CO. 

77  Oregon  22. 


311 


nish  instrumentalities  and  appliances  reason- 
ably safe  and  suitable  for  the  authorized 
use  to  be  made  of  them  by  the  plaint  iff  as 
the  employee.  The  duty  related  and  was 
applicable  to  the  horses,  as  well  as  to  the 
harness  and  truck  and  the  appliances  con- 
nected with  it.  .  .  .  Failure  on  the  part 
of  the  company  to  fulfill  such  obligation  con- 
stituted negligence,  and  actionable  negligence 
in  ease  it  caused  or  contributed  to  the  in- 
juries received  and  those  injuries  were  rea> 
sonably  apprehensible.  The  evidence  tended 
to  show  actionable  negligence  on  the  part 
of  the  company." 

But  it  has  been  held  that  mere  proof  that 
horses  furnished  for  draying  where  "green" 
to  the  knowledge  of  the  employer  was,  ill 
the  absence  of  proof  of  viciousness  or  of  a 
known  tendency  to  run,  insufficient  to  charge 
the  employer  with  actionable  negligence. 
McFadden  v.  Standard  Oil  Go.  164  App.  Div. 
890,  148  N.  Y.  S.  957. 

Where  the  charter  granted  to  a  city  by  the 
legislature  provides  that  the  city  shall  not 
be  liable  for  any  loss  or  injury  caused  by 
the  officers  or  other  authorities  of  the  city,  the 
provision  precludes  recovery  of  damages 
against  the  city  by  an  employee  injured  as 
a  result  of  negligence  in  furnishing  him  un- 
ruly and  unsafe  horses  to  work  with.  Mor- 
rell  V.  Phoenix,  16  Ariz.  611,  147  Pac.  732, 
wherein  the  court  said;  "The  city  could 
exercise  and  perform  its  powers,  duties  and 
functions  only  by  *officer8  or  other  authori- 
ties.' Whoever  furnished  the  team  to  plain- 
tiff must  have  been  a  person  falling  within 
tlie  words  'officers  or  other  authorities'  of 
said  city  for  whose  *neglect  of  duty,*  if  any, 
the  city  is  expressly  exempt.  The  plaintiff 
accepted  employment  of  defendant  knowing 
that  the  charter  of  defendant  exempted  it 
from  liability  for  any  injury  he  might  sus- 
tain while  in  its  employment  by  reason  of  the 
malfeasance,  misfeasance  or  neglect  of  duty 
of  any  of  its  officers.  It  is  well  settled  that 
contracts  are  to  be  construed  in  connection 
with  the  law  in  force  at  the  time  of  their 
execution.  The  law  enters  into  and  forms  a 
part  of  every  contract.  While,  independent 
of  law  authorizing  it,  contracts  purporting 
to  exempt  the  employer  from  liability  for 
his  own  negligence  or  that  of  his  employees 
have  been  viewed  with  disfavor,  and  correct- 
ly and  justly  so,  as  being  against  public 
policy,  deference  to  the  legislature  requires 
a  more  favorable  attitude  be  assumed  toward 
such  contracts  when  authorized  by  statute, 
f'specially  as  applied  to  contracts  of  a  munici- 
pal corporation.  .  .  .  We  regret  exceed- 
ingly that  the  legislature  has  by  its  act 
prevented  us  from  ordering  the  submission 
of  plaintifTs  claim  to  a  jury  of  his  country, 
for  we  are  unable  to  see  why,  as  a  matter  of 


justice,  the  city  of  Phoenix  should  not  be  held 
liable  for  itfl  neglect  or  the  neglect  of  its 
officers." 

Proximate  Cau9e, 

The  mere  fact  that  an  animal  furnished  to 
a  servant  by  his  master  has  defects  or  bad 
characteristics  will  not  be  sufficient  to  make 
the  master  liable  for  injuries  caused  to  the 
servant  by  the  animal  if  the  injuries  are  not 
the  proximate  result  of  the  bad  characteris- 
tics or  defects  of  the  animal.  Smith  v.  Pot- 
latch  Lumber  Co.  22  Idaho  783,  128  Pac. 
546,  wherein  the  evidence  showed  that  under 
the  master's  orders  a  servant  was  set  to 
working  with  a  horse  at  a  kind  of  work  in 
the  mill  to  which  the  horse  had  not  been 
broken,  and  that  the  horse  was  also  blind 
in  one  eye.  Tlie  servant  was  injured,  after 
the  horse  had  worked  quietly  for  two  hours, 
by  a  sudden  kick  of  the  horse.  The  court 
held  that  the  kick  was  not  proximately  con- 
nected with  the  fact  that  the  horse  was  un- 
broken to  the  work,  or  with  the  fact  of  its 
partial  blindness. 

Vieitnisness   of  Animal   and  Knowledge 
Thereof  by  Master. 

Where  the  master  furnishes  the  servant  an 
animal  which  is  unsafe  for  use  the  master  is 
liable  for  resulting  injuries  if  he  knows  of 
the  unsafeness,  without  regard  to  whether 
the  animal  is  of  a  vicious  nature,  since  in 
that  case  the  gravamen  of  the  offense  is  not 
the  viciousness  of  the  animal,  but  the  negli- 
gence of  the  master.  Finley  v.  Conlan,  152 
App.  Div.  202,  136  N.  Y.  S.  565,  wherein  it 
appeared  that  a  master  furnished  his  serv- 
ant with  a  horse  which  had  a  large  sore  on 
its  breast,  making  it  nervous,  restive,  and 
liable  to  kick.  It  was  held  that  proof  of 
the  master's  knowledge  of  viciousness  on  the 
part  of  the  horse  was  unnecessary.  The 
court  said:  "But  the  gravamen  of  this  ac- 
tion is  not  the  viciousness  of  the  horse,  but 
the  negligence  of  plaintiff's  master  in  fur- 
nishing him  with  a  horse  which  under  the 
conditions  here  disclosed  was  unsafe  for  use. 
If  in  the  exercise  of  due  care  and  foresight 
it  was  to  be  reasonably  anticipated  that  a 
horse  might  kick  if  one  attempted  to  drive 
it  when  the  harness  pressed  upon  and  irritat- 
ed a  sore  upon  his  breast,  the  existence  of 
which  was  known  to  defendant,  and  if  under 
such  circumstances  defendant  required  plain- 
tiff to  make  use  of  the  horse,  then  he  might 
be  found  to  be  negligent." 

A  master  is  not  liable  for  injuries  to  a 
sen^ant  by  a  vicious  horse  furnished  him  by 
the  master,  if  the  master  has  no  actual  or 
constructive  knowledge  of  the  horse's  bad 
qualities.     Smith  v.  Potlatch  Lum)>er  Co.  22 


312 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


Idaho  783,  128  Pac.  546;  McGovern  v.  Fitz- 
patrick,  148  App.  Div.  34,  131  N.  Y.  S.  1048. 

In  an  action  by  a  servant  for  injuries 
caused  by  the  master's  animal,  the  burden  is 
on  the  plaintiff  to  prove  that  the  master  had 
knowledge  of  the  vicious  nature  of  the  ani- 
mal. O'Grady  v.  Union  Stockyards  Co.  90 
Neb.  138,  132  N.  W.  938.  In  Leonard  v. 
Donohoe,  142  N.  Y.  S.  1079,  evidence  to  the 
effect  that  the  defendant  had  said  that  his 
horse  had  kicked  before — ^liad  kicked  the 
wagon  and  bent  an  iron — was  held  to  be  suf- 
ficient to  show  knowledge  on  his  part  of  the 
viciousness  of  the  horse  furnished  the  plain- 
tiff. 

On  an  issue  as  to  the  knowledge  of  the 
master  of  the  vicious  propensities  of  the 
animal,  proof  that  such  propensities  were 
known,  or  by  the  use  of  due  diligence  ought 
to  have  been  known,  to  a  vice-principal  or 
agent  of  the  master  having  the  animal  in 
charge  will  be  sufficient  to  fix  the  master 
with  knowledge.  Robbins  v.  Magoon,  etc.  Co. 
186  Mich.  672,  163  N.  W.  13;  Brennen  v. 
Meadow  Lands  Coal  Co.  252  Pa.  St.  178,  97 
Atl.  183.  And  see  the  reported  case.  See 
also  the  note  to  Gooding  v.  Chutes  Co.  18 
Ann.  Cas.  671.  In  Brennen  v.  Meadow  Lands 
Coal  Co.  supra,  the  court  said:  "In  conclu- 
sion, we  may  state  there  was  ample  evi- 
dence to  show  that  Tete'  had  kicked,  balked, 
run  away,  and  shied  on  previous  occasions; 
that  for  a  number  of  years  he  had  the 
reputation  of  <  being  a  dangerous  animal,  of 
which  the  drivers  were  afraid;  that  the 
boss  driver  was  aware  of  this,  and  the  su- 
perintendent of  the  mine  had  ample  oppor- 
tunity to  know  it.  Hence  the  jury  could 
have  well  concluded  it  was  negligence  on 
the  part  of  the  defendant  company  to  give 
the  plaintiff  this  mule  to  drive." 

In  Kecnan  v.  William  M.  Lloyd  Co.  236 
Pa.  St.  246,  84  Atl.  694,  holding  that  there 
was  no  sufficient  proof  of  the  viciousness  of 
the  horse  on  which  to  predicate  liability, 
the  court  said:  "There  was  no  proof  of  any 
habit  of  the  mare  that  would  subject  an  em- 
ployee to  an  unusual  risk  and  impose  on  the 
employer  the  duty  of  warning.  She  had  been 
owned  by  the  defendant  and  had  been  used  in 
its  business  three  years  and  had  been  known 
to  have  kicked  but  once  before.  On  that 
occasion  while  at  a  watering  trough  In  the 
stable  yard,  she  kicked  with  one  foot  at  a 
loose  horse  that  came  up  behind  her.  It 
appeared  from  the  testimony  of  the  witnesses 
for  the  plaintiff  who  were  employed  at  the 
stable,  and  one  of  whom  had  driven  the  mare 
two  and  a  half  years  and  cleaned  her  twice 
a  day  during  that  time,  that  she  was  quiet 
and  had  not  before  been  known  to  kick  ex- 
cept on  the  occasion  above  referred  to;  that 
the  kick  that  caused  the  injury  complained 
of  was  not  a  vicious  kick  at  a  man  but  a 


kick  'with  one  foot  at  a  horse  that  was  led 
close  behind  her  when  she  was  tied  in  the 
stable  yard  and  that  the  tendency  to  kick 
under  like  circumstances  was  common  to  all 


mares. 

Aaaumption  of  Risk. 

Where  the  master  knowingly  and  without 
warning  to  his  servant  furnishes  him  with 
an  unsafe  and  dangerous  animal,  the  liabili- 
ty of  the  master  is  not  affected  by  the  doc- 
trine of  assumption  of  risk,  in  the  absence 
of  knowledge  on  the  part  of  the  servant  of 
the  dangerous  nature  of  the  animal.  Stutzke 
v.  Consumers'  Ice,  etc.  Co.  156  Mo.  App.  1, 
136  S.  W.  243,  wherein  the  court  said:  "And 
the  liability  of  the  defendant  in  the  respect 
mentioned  is  not  affected  by  the  doctrine 
that  the  servant,  when  he  enters  his  mas- 
ter's employ,  impliedly  agrees  with  him  to 
assume  the  risk  of  usual  dangers  incident 
to  the  work.  Plaintiff  did  not  assume  the 
risk  of  being  injured  through  the  defendant's 
negligence  in  knowingly,  and  without  warn- 
ing, furnishing  a  dangerous  mule,  he  being 
ignorant  of  its  character.  It  may  be,  as 
defendant  argues,  that  mules  as  a  class  are 
dangerous,  or  'apt'  to  kick,  but  the  evidence 
here  discloses  that  there  are  gentle  mules, 
not  addicted  to  kicking,  and  if  so  it  was 
the  duty  of  defendant  to  exercise  ordinary 
care  to  furnish  that  kind  for  plaintiff's  use. 
At  least,  defendant  should  have  exercised 
ordinary  care  to  furnish  one  not  more  danger- 
ous than  the  usual  run  of  mules." 

But  where  a  master  furnishes  his  servant 
with  an  unsafe  or  vicious  animal,  and  the 
servant  accepts  the  animal  with  knowledge 
of  its  unsafe  or  vicious  nature,  he  is  held 
to  assume  the  risk  of  injuries  which  natural- 
ly follow  from  the  use  of  such  an  animal. 
Smith  V.  Potlatch  Lumber  Co.  22  Idaho  783, 
128  Pac.  546;  Gola  v.  Missouri,  etc.  Coal  Co. 
180  111.  App.  96;  Douglas  v.  Scandia  Coal 
Co.  161  la.  180,  141  N.  W.  960;  McGovern 
v.  Fitzpatrick,  148  App.  Div.  34,  131  N.  Y,  S. 
1048;  Armington  v.  Providence  Ice  Co.  33 
R.  I.  484,  82  Atl.  263.  See  also  Johnson  v. 
Wasson  Coal  Co.  173  111.  App.  414.  In 
Smith  V.  Potlatch  Lumber  Co.  supra,  the 
court  said:  "From  the  evidence  above  re- 
cited it  is  clear  beyond  any  question  that 
when  Van  Hoter  told  the  respondent  to  take 
the  horse  in  question,  and  the  respondent 
told  him  that  he  did  not  care  to  take  him 
because  he  was  not  broken,  and  he  thereafter 
took  the  horse  out  and  put  him  to  work,  and 
continued  to  use  the  horse  with  knowledge 
that  it  was  not  bro'^en,  and  he  undertook  to 
break  him,  he  certainly  knew  the  horse  was 
not  broken  to  such  wcrk,  and  assumed  the 
risk  incident  to  such  effort.  The  appellant 
knew  no  more  about  the  horse,  apparently. 
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than  the  respondent,  and  the  appellant  in- 
formed the  respondent  that  the  horse  was  not 
broken  to  the  particular  work,  and  could 
have  given  no  greater  notice  or  any  more 
information  to  the  respondent  than  the  re- 
spondent himself  had  about  the  horse.  This 
information  was  received  by  the  respondent 
before  he  took  the  horse  out  upon  the  work, 
and  by  the  use  of  the  horse  up  to  the  time 
the  horse  kicked  the  respondent,  the  respond- 
ent had  more  knowledge  about  the  horse,  his 
temper,  habits  and  disposition  than  the  ap- 
pellant, and  assumed  the  risk  incident  to 
breaking  the  horse  to  do  such  work."  In 
McGovern  v.  Fitzpatrick,  148  App.  Div.  34, 
131  N.  Y.  S.  1048,  it  was  said :  ''It  is  scarce- 
ly credible,  if  all  this  be  true,  that  the  de- 
ceased did  not  know  of  the  vicious  tendency 
to  kick.  This  would  imply  either  that  he 
assumed  the  risk  of  harnessing  and  handling 
the  horse,  or  that  he  was  careless  in  dealing 
with  it.  It  is  true  that  in  case  of  an  acci- 
dent resulting  in  death  less  evidence  is  re- 
quired of  lack  of  contributory  negligence  or 
non-assumption  of  risk  than  will  be  required 
when  the  injured  person  is  alive  and  able  to 
i^peak  for  himself.  But  this  does  not  mean 
that  it  will  be  assumed  without  evidence, 
and  in  the  face  of  every  presumption  to  the 
contrary,  that  the  deceased  did  not  assume 
a  risk.  Ordinarily  a  servant  employed  to 
drive  or  handle  a  horse,  and  who  is  aware 
of  its  vicious  tendencies,  will  be  regarded  as 
having  assumed  the  risk  if  he  continues  to 
drive  or  handle  it,  and  if  there  be  no  promise 
on  the  part  of  the  master  to  take  such  precau- 
tion as  may  be  possible  to  counteract  or  mini- 
mize the  risk.  The  finding  that  the  deceased 
did  not  assume  the  risk,  which  must  have 
been  predicated  upon  the  wholly  improbable 
hypothesis  that  he  did  not  know  that  the 
horse  had  a  vicious  tendency  to  kick,  is,  in 
our  opinion,  clearly  against  the  evidence  as 
it  was  presented  on  the  trial,  and  was  proba- 
bly superinduced  by  the  court's  instructions 
upon  the  subject,  which  certainly  cast  upon 
the  defendant  an  undue  burden  of  proof." 

However  when  a  servant  complains  that 
an  animal  furnished  to  him  is  unsafe,  but 
proceeds  to  use  him  at  the  order  of  the  mas- 
ter and  on  his  assurance  that  the  animal  is 
safe,  the  servant  is  not  deemed  to  assume 
the  risk  of  resulting  injuries.  Nooney  ▼. 
Pacific  Express  Co.  208  Fed.  274,  125  C.  C. 
A.  474;  Brennen  v.  Meadow  Lands  Coal  Co. 
252  Pa.  St.  178,  97  Atl.  183.  In  the  case 
first  cited  the  court  said:  "We  do  not  think 
the  plaintiff  assumed  the  risk  of  injury  from 
using  the  horse  on  the  second  day,  because 
of  his  knowledge  of  its  behavior  on  the  first 
day.  He  made  a  full  statement  of  the  con- 
duct of  the  horse  to  the  superintendent,  and 
was  directed  to  try  him  for  one  more  day. 
This  was  tantamount  to  a  complaint  with  a 


promise  to  repair  in  the  case  of  an  ordinary 
instrumentality.  Plaint ifif  was  not  employed 
as  a  horse  trainer,  but  as  an  ordinary  driver, 
and  we  think  the  direction  of  the  superintend- 
ent, under  the  circumstances  disclosed  by 
the  evidence,  exonerated  plaintiff  from  as- 
suming the  risk  of  injury  from  the  con- 
tinued use  of  the  horse."  In  Brennen  v. 
Meadow  Lands  Coal  Co.  supra,  the  following 
facts  appeared,  as  stated  in  the  opinion: 
"When  the  plaintiff  w^ent  to  work  on  the  day 
of  the  accident,  he  reported  to  a  Mr.  Toward, 
the  boss  driver,  who  told  him  to  use  Tete.' 
The  plaintiff  replied  that  he  had  driven 
'Pete'  once  before  and  ^couldn't  work  with 
him,'  that  another  mule  named  'Fritz,'  which 
he  drove  on  the  previous  night,  'had  shied 
at  the  pump,'  and  he  did  not  want  to  take 
*Pete  in  there.*  Nevertheless,  the  boss  di- 
rected him  to  take  the  mule  designated,  say- 
ing that  Tete  would  not  shy  up  there,  as 
that  was  his  regular  haulage.'  At  another 
place  in  his  testimony,  the  plaintiff  stated 
that  the  boss  said  'to  take  Pete  in  there,  he 
would  not  shy,  he  is  all  right,'  and  that, 
acting  on  those  instructions,  he  took  the 
mule  as  directed.  When  he  came  to  the 
pump,  however,  the  animal  shied,  and  the 
accident  happened."  The  court  said:  "On 
these  facts,  the  jury  might  well  have  con- 
cluded that  the  plaintiff  accepted  and  acted 
upon  the  judgment  of  his  superior,  and  not 
his  own,  when  he  imdertook  to  work  with 
the  mule  'Pete,'  and  therefore  that  his  em- 
ployer, and  not  he,  assumed  the  risk  of  the 
accident  which   subsequently  happened." 

And  it  has  been  held  that  where  a  servant 
complained  to  his  master  at  the  time  a  mule 
was  furnished  him  that  the  mule  was  unsafe 
and  vicious,  and  the  master  nevertheless  or- 
dered him  to  go  on  and  drive  the  mule,  it 
then  became  the  duty  of  the  servant  to  drive 
the  mule,  unless  the  danger  from  doing  so 
was  so  imminent  that  a  man  of  ordinary 
prudence  would  not  incur  it,  and  his  driving 
the  mule  with  knowledge  of  its  character 
would  not  defeat  his  action  for  injuries. 
Buck  V.  Citizens  Coal  Min.  Co.  163  111.  App. 
637,  affirmed  in  254  111.  198,  98  N.  E.  228. 

One  who  undertakes  to  drive  a  mule  as- 
sumes the  risk  of  such  dangers  as  are  ordi- 
narily incident  to  that  occupation,  but  a 
mule  is  not,  as  a  matter  of  law,  an  inherent- 
ly unreliable  and  dangerous  animal  so  as  to 
make  the  undertaking  to  drive  it  an  assump- 
tion per  se  of  any  and  all  risks  attending 
the  work.  Gatliff  Coal  Co.  v.  Wright,  167  Ky. 
682,  163  S.  W.  1110,  wherein  the  court  said: 
"While  one  undertaking  to  drive  a  mule  in 
a  mine  assumed  the  dangers  ordinarily  in- 
cident to  such  occujiation  the  assumption  of 
risk  cannot  be  said  to  apply  if  the  owner  of 
the  mine  knowingly  furnishes  him  with  a 
vicious  mule,  unsafe  for  use  and  the  servant 
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does  not  know  of  the  viciousness  and  unsafe- 
ncss  of  the  animal.  .  .  .  It  is  insisted  for 
appellant  that  a  mule  is  inherently  an  un- 
reliable and  dangerous  animal,  and  that  one 
who  drives  him  must  be  regarded  as  assum- 
ing any  and  all  risks  attending  such  work. 
It  will  be  conceded  that  the  reputation  of  the 
mule  for  gentleness  and  reliability  is  not 
as  good  as  that  of  the  horse,  but  it  la  like- 
wise true  that  all  mules  are  not  vicious. 
But  without  regard  to  the  popular  estimate 
of  the  animal,  we  know  of  no  rule  of  law 
that  will  exempt  the  owner  of  a  mule  from 
responsibility  to  his  employee  injured  by  it 
while  in  his  service,  where  the  latter,  being 
unacquainted  with  the  vicious  propensities 
of  the  animal  is  injured  because  induced  by 
the  owner's  assurance  of  its  gentle  and  relia- 
ble qualities,  to  omit,  in  his  use  of  it,  some 
precaution  for  his  safety  that,  as  a  person 
of  ordinary  prudence,  he  would  otherwise 
have  taken." 

Where  a  servant  injured  by  his  master's 
mule  was  a  convict  doing  enforced  penal 
labor,  it  was  held  that  the  question  of  as- 
sumption of  risk  could  not  arise,  since  under 
those  circumstances  the  servant  had  no  op- 
tion of  declining  to  perform  the  service  or 
of  leaving  tlic  service  of  the  defendant. 
S loss-Sheffield  Street,  etc.  Co.  v.  Long,  109 
Ala.  337,  Ann.  Cas.  1912B  564,  63  So.  910. 

Contributory  Negligence. 

If  a  servant  in  undertaking  to  comply 
with  the  orders  of  his  master  with  reference 
to  an  animal  furnished  him  attempts  to  do 
the  work  in  an  unnecessarily  hazardous  w^ay 
he  is  guilty  of  contributory  negligence  whicli 
will  preclude  his  recovery.  Sloss-Sheftield 
Steel,  etc.  Co.  v.  Long,  169  Ala.  337,  Ann.  Cas. 
1912B  564,  53  So.  910.  ■  Thus  it  has  been 
held  to  be  proper  to  submit  to  the  jury  on 
the  issue  of  contributory  negligence  the  fact 
that  the  plaintiff  slapped  a  mule  which  had 
simply  been  walking  or  trotting  along  and 
that  when  slapped  the  mule  kicked  him. 
Crescent  Coal  Co.  v.  Baker,  148  Ky.  615,  147 
S.  W.  18. 


WrLEY 

V. 

SOLVAT  FBOCESS  COMPANY. 

New  York  Court  of  Appeals—July  13,  1915. 
21S  y.  Y.  584;  100  N,  E,  eoe. 


Employers'  liability  Act  —  Abolition 
of  Defenses  —  Assnn&ption  of  Risk. 

Tlie   common-law    rule    that    an    employee 
continuing  in  the  work  of  his  employer  with 


full  knowledge  of  the  dangers  incident  there- 
to assumes  such  risks  has  not  been  changed 
by  the  Employers'  Liability  Act  (Consol. 
Laws,  c.  31,  §§  200-204),  defining  the  em- 
ployer's liability,  unless  notice  is  given  as 
provided  by  that  act,  and  the  employee  is 
entitled  to  recover  under  its  terms. 

Statutes  —  General  Rules  of  Constmo- 
tion. 

The  meaning  of  a  statute  must  primarily 
be  determined  by  the  language  of  the  act  it- 
self. 

Same. 

In  determining  the  meaning  of  a  statute, 
the  particular  mischief  which  it  waa  designed 
to  remedy  and  the  history  of  the  period  and 
of  the  act  itself  may  be  considered,  and  the 
statutory  meaning  of  a  word  or  phrase  must 
be  gathered  from  the  purpose  for  which  the 
statute  was  enacted. 

Employers*  liability  Act  —  Purpose  of 
Act. 

The  Employers'  Liability  Act  was  intended 
to  protect  and  safeguard  the  interests  of 
employees. 

Plant  — -  Definition  of  Term  •—  As  Used 
in  Employers*  Liability  Aet. 

Under  the  Employers'  Liability  Act  (Con- 
sol.  Laws,  c.  31,  §  200,  as  amended  by  "Lslwh 
1910,  c.  352),  making  an  employer  liable  for 
personal  injury  to  an  employee  in  the  exer- 
cise of  due  care,  by  any  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant, 
connected  with  or  used  in  the  business  of 
the  employer,  and  arising  from,  or  not  dis- 
covered and  remedied  owing  to,  the  negligence 
of  the  employer  or  any  one  intrusted  by  him 
with  seeing  that  the  ways,  etc.,  are  in  proper 
condition,  the  word  "plant,"  used  in  connec- 
tion with  and  relating  to  a  business,  includes 
everything,  other  than  supplies  and  stock  in 
trade,  requisite  to  the  carrying  on  of  the 
business;  whatever  apparatus  is  used  by  a 
business  man  for  carrying  on  his  business — 
not  his  stock  in  trade  which  he  buys  or  makot) 
for  sale — but  all  goods  and  tools,  fixed  or 
movable,  which  he  keeps  for  permanent  em- 
ployment in  his  business;  anything  regularly 
used  in  the  conduct  of  an  employer's  businefc^s, 
without  which  it  could  not  be  carried  on  in 
the  usual  manner;  and  there  is  a  "defect" 
when  any  part  of  the  plant  is  not  in  a  proper 
condition  for  the  purpose  for  which  it  was 
intended,  or  when  it  is  so  incomplete  that 
the  use  of  the  plant  is  dangerous  by  reason 
of  the  failure  to  furnish  reasonably  necessary 
parts  for  the  purpose  for  which  it  is  used. 

[See  note  at  end  of  this  case.] 

Master   and    Servant  —   Nesligence    — 
Failure  to  Furnish  Tool. 

In  an  employee's  action  for  injury  on  the 
ground  that  a  failure  to  furnish  a  punch  for 
making  holes  through  steel  hoops  was  a 
defect  in  the  condition  of  the  employer's  ways, 
works,  machinery,  and  plant,  held  on  the 
evidence  that  whether  the  plant  was  defective 
for  that  reason  was  for  the  jury. 

Witey  V.  ffoJmy  Process  Co.  157  N.  Y. 
App.  Div.  943,  affirmed. 


WILEY  y.  SOLVAY  PROCESS  CO. 

VS  N.  r.  58^. 
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Appeal  Ikhii  Appellate  Division  of  Su- 
preme Court,  Fourth  Judicial  Department. 

Action  for  damages.  Bert  Wiley,  plain- 
tiff, and  Solvay  Process  Company,  defendant. 
Judgment  for  plaintiff  in  trial  court.  Judg- 
ment affirmed  by  Appellate  Division  of  Su- 
preme Court.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

H.  Duane  Bruce  for  appellant. 
A.  Lee  Olmsted  for  respondent. 

[586]  Chase,  J. — This  is  an  action  by  an 
employee  against  an  employer  to  recover  for 
personal  injuries  incurred  while  engaged  in 
his  employment. 

The  plaintiff  had  been  employed  by  the  de- 
fendant for  eight  months  before  the  accident 
in  packing  barrels  with  baking  soda,  and 
putting  in  and  fastening  the  heads  of  the 
barrels.  The  barrels  were  furnished  to  him 
without  having  the  top  hoop  fastened.  The 
heads  of  the  barrels  were  furnished  in  from 
t^o  to  six  pieces.  Plaintiff,  in  the  work  of 
heading  the  barrels,  put  the  pieces  constitut- 
ing the  head  of  the  barrel  in  place,  with  the 
edges  fitted  into  a  groove  made  to  receive 
them  near  the  top  and  inside  of  the  barrel 
staves,  and  then  he  put  on  the  top  hoop  and 
drove  it  down  tightly  over  the  staves.  The 
hoops  were  made  of  thin  rolled  steel  and 
each  hoop  had  seven  nail  holes  punched  or 
drilled  in  it.  It  was  the  duty  of  the  plain- 
tiff to  drive  an  ordinary  wire  nail  through 
the  hoop  and  barrel  staves  into  each  end  of 
each  piece  of  the  barrel  head.  Where  more 
than  seven  nails  were  required  it  was  neces- 
sary for  the  plaintiff  to  make  the  additional 
holes  in  the  hoop  and  his  only  means  of  do- 
ing 80  was  by  forcing  the  nails  through  the 
hoop  as  a  part  of  driving  them  through  the 
barrel  staves  into  the  ends  of  the  pieces  con- 
stituting the  barrel  head.  He  was  not  fur- 
nished with  any  tool,  drill  or  punch  to  make 
the  nail  holes  through  the  hoop.  In  driving 
the  nails  through  the  hoop  they  sometimes 
bent,  and  if  they  bent  they  would  then  fre- 
quently fly  from  his  fingers  as  they  were 
struck  bv  the  hammer.  He  testified  that  he 
had  not  been  at  his  work  more  than  a  day 
befort  he  ascertained  that  nails  would  some- 
times fly  from  his  fingers  when  he  attempted 
to  drive  them  through  the  hoop  and  that  he 
thoughw  it  was  dangerous.  Prior  to  the  ac- 
(*i«ifnt  the  plaintiff  had  injured  his  hands  at 
different  times  in  trying  to  drive  nails 
ti. rough  a  hoop  and  at  one  time  about  four 
wetks  before  the  accident  a  man  was  struck 
on  the  nose  with  a  nail  that  so  flew  from  a 
Workman's  finj^crs,  and  the  plaintiff  testified 
that  he  had  sron  others  hit  in  [587]  the  same 
way.  A  short  time  before  the  accident  he 
was  attempting  to  drive   a  nail  through   a 


hoop  and  the  nail  flew  and  the  hammer 
struck  his  fingers.  He  testified  that  at  that 
time  he  said  to  the  assistant  foreman  then 
in  charge  of  the  work,  "Why  don't  you  fur- 
nish me  a  punch  so  I  can  make  a  hole  before 
trying  to  drive  a  nail  through."  He  further 
testified  that  the  foreman  "Kind  of  laughed 
at  me;  he  said  there  is  no  time  for  punching; 
go  on  with  the  work."  He  was  not  furnished 
with  a  punch.  On  the  morning  of  the  ac- 
cident, soon  after  he  commenced  work,  and 
while  heading  a  barrel,  he  attempted  to  drive 
a  nail  through  the  hoop,  and  at  the  first 
blow  with  his  hammer  it  bent  and  flew  from 
his  fingers  and  struck  him  in  one  of  his  eyes, 
destroying  his  sight.  It  is  for  such  injury 
that  this  action  is  brought. 

The  punch  which  the  plaintiff  desired 
should  be  furnished  to  him  for  his  use  in  his 
work  is  a  tool.  The  defendant  had  a  rule  as 
follows:  "The  company  provides  sound, 
strong  and  perfect  tools  and  materials  which 
any  workman  can  obtain  on  application  to 
his  foreman  if  he  wants  to  use  such  tools 
and  material  for  his  work.  No  employee  is 
permitted  to  work  with  any  tool  or  material 
which  is  defective  but  is  required  to  apply  to 
the  foreman  for  proper  tools  or  material." 

The  court  submitted  the  case  to  the  jury 
and  said:  "It  is  simply  a  question  of  fact 
for  you,  gentlemen,  to  say  wliether  or  not 
the  defendant  was  negligent  in  failing  to 
provide  a  suitable  punch.  I  will  restrict  the 
issue  to  that  in  the  case.  I  do  not  think 
there  is  any  question  of  negligence  so  far 
as  furnishing  the  hoops  were  concerned  witli- 
out  sufficient  punctures.  I  will  restrict  it 
to  simply  the  question  of  providing  a  suit- 
able punch." 

The  rule  at  common  law  is  that  an  em- 
ployee who  continues  in  the  work  of  the 
employer  with  full  knowledge  of  the  dangers 
incident  thereto  assumes  such  risks.  This 
rule  has  not  been  changed  by  the  Employers" 
Liability  Act  (Labor  Law,  sees.  200-204) 
unless  notice  is  given  as  [588]  provided  by 
that  law  and  the  employee  is  entitled  to  re- 
cover under  the  terms  of  the  act.  (Collelli 
V.  Turner,  215  N.  Y.  675,  109  N.  E.  83; 
O'Neil  V.  Karr,  110  App.  Div.  571,  97  N.  Y. 
S.  148,  after  retrial  and  nonsuit  granted, 
115  App.  Div.  881,  100  N.  Y.  S.  1133.  af- 
firmed 190  N.  Y.  609,  83  N.  E.  1128;  Bushtis 
V.  Catskill  Cement  Co.  128  App.  Div.  780. 
113  N.  Y.  S.  294,  affirmed  198  N.  Y.  648,  92 
N.  E.  1079;  Curran  v.  Manhattan  R.  Co.  118 
App.  Div.  347,  103  N.  Y.  S.  351.  See  Gmaehle 
V.  Rosenberg,  178  N.  Y.  147,  70  N.  E.  411; 
Clark  V.  New  York  Cent.  etc.  R.  Co.  191  N. 
Y.  416,  84  N.  E.  397;  Arnold  v.  National 
Starch  Co.  194  N.  Y.  42,  86  N.  E.  815,  21 
L.R.A.(N.S.)  178;  Gombert  v.  McKav,  201 
N.  Y.  27,  94  N.  E.  186,  42  L.R.A.(N.S.)'  1234; 
Jackson  v.  Greene,  201  N.  Y.  76,  93  N.  E. 
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1107;  Seaboard  Air  Line  Ry.  v.  Horton,  233 
U.  S.  492,  Ann.  Cas.  1915B  476,  34  S.  Ct.  635, 
58  U.  S.  (L.  ed.)  1062;  Southern  R.  Co.  v. 
Crockett,  234  U.  S.  725,  34  S.  Ct.  897,  58 
U.  S.   (L.  ed.)   1564.) 

This  action  is  brought  under  the  Employ- 
ers* Liability  Act  (Labor  Law)  and  notice 
was  served  as  in  the  act  provided.  Plaintiff's 
claim  to  a  recovery  rests  entirely  upon  the 
aHsertion  that  a  punch  as  described  is  a  part 
of  the  ways,  works,  machinery  and  plant  of 
the  defendant,  and  that  the  failure  to  furnish 
a  punch  was  a  defect  in  the  condition  of 
such  ways,  works,  machinery  and  plant.  If 
the  failure  to  furnish  the  punch  was  a  de- 
fect in  the  condition  of  the  ways,  works, 
machinery  and  plant  of  the  defendant,  the 
question  whether  the  plaintiff  assumed  the 
risk  of  injury  therefrom  was  properly  left 
to  the  jury.      (Labor  Law,  section  202.) 

In  determining  under  all  the  circumstances 
of  this  case  whether  a  jury  might  say  that 
a  punch  should  have  been  furnished  as  a  part 
of  the  defendant's  plant,  and  that  a  failure 
to  furnish  the  punch  was  a  defect  in  the 
condition  of  the  plant,  it  is  necessary  to  con- 
sider and  interpret  the  statute. 

Its  meaning  must  primarily  be  determined 
by  the  language  of  the  act  itself.  In  deter- 
mining its  meaning  the  particular  mischief 
which  the  act  was  designed  to  remedy  and 
the  history  of  the  period  and  of  the  act  itself 
may  be  considered. 

The  statutory  meaning  of  a  word  or  phrase 
must  be  [589]  gathered  from  the  purpose  for 
which  the  law  containing  it  was  enacted. 
(Caddy  v.  Interborough  Rapid  Transit  Co. 
195  N.  Y.  415,  88  N.  E.  747,  30  L.R.A.(N.S.) 
30.) 

Such  considerations  are  simply  aids,  how- 
ever, and  the  conclusion  reached  as  to  its 
meaning  must  be  from  the  language  of  the 
act  as  chosen  and  used  by  the  legislature  in 
connection  with  relevant  facts  relating  to 
the  purpose  sought  to  be  accomplished  by 
it. 

It  is  a  matter  of  common  knowledge  that 
the  Employers'  Liability  Act  was  intended 
to  protect  and  safeguard  the  interest  of  em- 
ployees. The  act,  including  what  is  now 
sections  200-204  of  the  Labor  Law,  was 
first  enacted  in  1902  (Chapter  600,  Laws  of 
1902),  but  as  then  enacted  the  section  cor- 
responding to  section  200  of  the  Labor  Law 
did  not  include  the  word  ''plant." 

The  words  used  in  the  act  of  1902,  namely, 
"ways  works  and  machinery,"  did  not  include 
everything  furnished  to  the  employee  for  his 
use  in  the  business  of  the  employer.  (Nappa 
V.  Erie  R.  Co.  195  N.  Y.  176,  182,  88  N.  E. 
30,  21  L.R.A.(N.S.)  96;  Reiser  v.  Cincinnati 
Abattoir  Co.  141  App.  Div.  400,  126  N.  Y.  S. 
265,  205  N.  Y.  379,  382,  98  N.  E.  747.)     It 


probably  did  not  include  )Mad  tools  although 
such  tools,  or  at  least  many  of  them,  are  ab- 
solutely essential  to  constitute  a  plant. 

The  word  ''plant"  wsis  added  to  that  sec- 
tion by  chapter  352  of  the  Laws  of  1910.  It 
cannot  be  reasonably  doubted  that  the  change 
was  made  for  the  benefit  of  employees  and 
to  make  certain  that  everything  reasonably 
required  for  the  safety  of  an  employee  in  the 
conduct  of  the  master's  business  would  be  in- 
cluded in  the  statute  by  the  use  of  the  word 
"plant." 

The  purpose  of  the  amendment  of  1910  was 
to  include  among  the  things  required  of  the 
employer  something  not  included  in  the  words 
of  the  act  as  it  existed  prior  to  the  amend- 
ment. It  was  made  with  knowledge  of  the 
construction  given  to  the  act  as  it  existed 
prior  to  1910,  and  it  seems  to  have  been  in- 
tended to  make  the  statute  broad,  liberal  and 
comprehensive.  The  word  "plant"  [590]  in 
its  ordinary  acceptation  when  used  in  con- 
nection with  and  relating  to  a  business  in- 
cludes everything  other  than  supplies  and 
stock  in  trade  necessary  and  requisite  to  the 
carrying  on  of  the  business.  It  includes  in 
the  language  of  Lindley,  L.  J.  (Yarmouth  v. 
France,  L.  R.  19  Q.  B.  D.  (Eng.)  647,  658)  : 
"Whatever  apparatus  is  used  by  a  business 
man  for  carrying  on  his  business — ^not  his 
stock  in  trade  which  he  buys  or  makes  for 
sale;  but  all  goods  and  chattels,  fixed  or 
movable,  live  or  dead,  which  he  keeps  for 
permanent  employment  In  his  business." 

This  subject  was  considered  with  great 
care  and  ability  in  an  opinion  by  the  late 
Justice  Burr,  of  the  Appellate  Division,  sec- 
ond department  (Lipstein  v.  Provident  Loan 
Soc.  154  App.  Div.  732,  738,  139  N.  Y.  S. 
799),  to  which  I  refer  without  repeating  the 
statements  and  arguments  therein  made  by 
him  from  Mrhich  he  concludes:  "That  any- 
thing (as  distinguished  from  persons),  ani- 
mate or  inanimate,  and  whether  fixed  or 
movable,  that  is  regularly  used  in  the  conduct 
of  the  business  of  an  employer,  and  that  is 
neither  ways,  works  nor  machinery,  and 
without  which,  or  something  of  a  similar 
character,  such  business  could  not  be  carried 
on  in  the  usual  and  ordinary  manner,  may 
be  deemed  to  be  a  portion  of  the  plant  con- 
nected with   such   business." 

Chain  tongs  used  by  a  pipefitter  employed 
by  the  defendant  in  its  business  have  been 
held  to  be  a  part  of  the  defendant's  plant. 
(McKeon  v.  Proctor,  etc.  Mfg.  (>).  76  Mit-c. 
599,  135  N.  Y.  S.  291,  154  App.  Div,  740,  139 
N.  Y.  S.  805,  162  App.  Div.  784,  147  X.  Y 
S.  1012.) 

A  rope  furnished  by  the  defendant  for 
ordinary  use  to  secure  the  loads  placed  upon 
its  wagons  is  held  to  be  a  part  of  the  dv- 
fendant's  plant.  (Kerwin  t.  Long  Island  R. 
Co.  157  App.  Div.  898,  142  N.  Y.  S.  1125.) 
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It  has  been  held  by  the  first  department, 
speaking  by  Laughlin,  J.  (Drury  v.  American 
Fruit  Product  Co.  163  App.  Div.  609,  513, 
148  N.  Y.  S.  675)  that  "The  word  'plant'  is 
very  comprehensive,  and  as  used  by  the  leg- 
islature in  this  statute  [591]  should  receive 
a  liberal  construction.  Under  such  a  con- 
struction the  skid  in  question  (a  skid  placed 
with  one  end  on  a  railroad  car  and  the 
other  end  on  a  platform  by  the  sidewalk  and 
used  for  unloading  barrels)  was  doubtless  a 
part  of  defendant's  plant."  This  was  said 
after  referring  to  the  Heiser  case  (supra) 
and  asserting  that  it  was  there  held  that 
a  skid  supported  by  a  wooden  horse  was  not 
a  "way,"  and  after  calling  attention  to  the 
fact  that  the  Heiser  case  was  decided  prior 
to  the  amendment  of  1910. 

If  the  punch  which  the  plaintiff  wanted  and 
solicited  from  the  foreman  was  a  tool  proper 
and  requisite  and  reasonably  necessary  for 
his  use  under  all  the  circumstances,  it  was 
not,  as  appears  by  the  rule  quoted,  the  duty 
of  the  plaintiff  to  furnish  it,  but  the  failure 
to  provide  it  was  the  fault  and  neglect  of 
the  defendant. 

A  plant  without  tools  and  appliances 
would  be  useless  as  such.  A  plant  is  de- 
fective when  any  part  of  it  is  not  in  a  proper 
condition  for  the  purpose  for  which  it  was 
intended  and  it  is  also  defective  when  it  is 
80  incomplete  that  the  use  of  the  plant  is 
dangerous  by  reason  of  the  failure  to  furnisli 
reasonably  necessary  parts  for  the  purpose 
for  which  it  is  used. 

We  quote  again  from  the  words  of  Lindley, 
L.  J.,  in  Yarmouth  v.  France  (supra) :  "I 
take  defect  to  include  anything  which  renders 
the  plant,  etc.,  unfit  for  the  use  for  which 
it  is  intended,  when  used  in  a  reasonable  way 
and  with  reasonable  care." 

We  think  the  record  disclosed  a  question 
of  fact  as  to  whether  the  defendant's  plant 
was  defective  by  reason  of  its  failure  to  sup- 
ply the  plaintiff  with  a  punch  as  we  have 
already  detailed  and  that  the  judgment 
should  be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Werner,  Hogan, 
Cardozo  and  Seabury,  J  J.,  concur;  Miller,  J., 
takes  no  part. 

Judgment  affirmed. 
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J.  In  Oeneral, 
1.  Lexicoghaphic  Definitions. 

The  most  frequently  quoted  lexicographic 
definition  of  "plant"  as  used  with  reference 
to  a  business  is  that  given  by  Webster's 
International  Dictionary  as  follows:  "The 
whole  machinery  and  apparatus  employed  in 
carrying  on  a  trade  or  mechanical  business: 
also  sometimes  including  real  estate  and 
whatever  represents  investment  of  capital  in 
the  means  of  carrying  on  a  business,  but  not 
including  material  worked  upon  or  finished 
products;  as,  the  plant  of  a  foundry,  mill  or 
railroad."  This  definition  has  been  quoted 
with  approval  in  the  following  cases:  Max- 
well V.  Wilmington  Dental  Mfg.  Co.  77  Fed 
938,  941;  Old  Colony  Trust  Co.  v.  Standard 
Beet  Sugar  Co.  150  Fed.  677,  680;  Liberty 
County  Land,  etc.  Co.  v.  Barnes,  77  6a.  748, 
752,  1  S.  E.  378;  Cleveland,  etc.  R.  Co.  v. 
Austin,  127  111.  App.  281;  Lipstein  v.  Provi- 
dent Loan  Soc.  154  App.  Div.  732,  139  N.  Y. 
S.  799;  Clifton  v.  Montague,  40  W.  Va.  207, 
213,  21  S.  E.  858,  62  Am.  St.  Rep.  872,  33 
L.R.A.   449. 

The  Century  DicticMiary  defines  "plant"  aa 
being  "the  fixtures,  machinery,  tools,  ap- 
paratus, appliances,  etc.,  necessary  to  carry 
on  any  trade  or  mechanical  business,  or  any 
mechanical  operation  or  process."  The  fore- 
going definition  has  been  approved  in  the 
following  cases:  Old  Colony  Trust  Co.  v. 
Standard  Beet  Sugar  Co.  150  Fed.  677,  680; 
Scott  Supply,  etc.  Co.  v.  Roberts,  42  Colo.  280, 
93  Pac.  1123;  Southern  Bell  Telephone,  etc. 
Co.  V.  D'Alemberte,  39  Fla.  26,  21  So.  570, 
571;  Cleveland,  etc.  R.  Co.  v.  Austin,  127  III. 
App.  281;  Lipstein  v.  Provident  Loan  Soc. 
154  App.  Div.  732,  139  N.  Y.  S.  799;  Rooney 
V.  Thomson,  84  N.  Y.  S.  263,  264 ;  McCosh  v. 
Barton,  1  Ont.  L.  Rep.  229,  231. 

The  definition  of  the  Standard  Dictionary 
is  as  follows:  "A  set  of  machines,  tools,  etc., 
necessary  to  conduct  a  mechanical  business, 
often  including  the  buildings  and  grounds,  or, 
in  case  of  a  railroad,  the  rolling  stock,  but 
not   including   material    or   product;    hence. 
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the  permanent  appliances  needed  for  any  in- 
stitution, as  a  post  office."  Tliat  definition 
has  been  quoted  in  the  following  cases:  Old 
Colony  Trust  Co.  v.  Standard  Beet  Sugar  Co. 
150  Fed.  677,  680;  Lipstein  v.  Provident  Loan 
Soc.  154  App.  Div.  732,  139  N.  Y.  S.  799. 

The  Imperial  Dictionary  defines  "plant"  as 
follows:  "The  fixt^ures,  machinery,  tools,  ap- 
paratus, etc.,  necessary  to  carry  on  any  trade 
or  mechanical  business.  The  locomotives, 
carriages,  vans,  trucks,  etc.,  constitute  the 
plant  of  a  railway."  That  definition  was 
approved  in  Old  Colony  Trust  Co.  v.  Stand- 
ard Beet  Sugar  Co.  160  Fed.  677,  680.  And 
the  same  definition  with  the  omission  of  the 
word  "machinery"  has  been  quoted  with  ap- 
proval from  Ogilvie's  Scientific  Dictionary. 
See  Ashfield  v.  Edgell,  21  Ont.  195,  198; 
Middleton  v.  Flanagan,  25  Ont.  417,  421. 

In  Hudson  on  Building  Contracts,  p.  630, 
the  following  appears:  "In  large  works  the 
following  definition  of  plant  may  be  insert- 
ed:— The  word  *plant*  shall  be  held  to  mean 
every  temporary  and  accessory  means  neces- 
sary or  required  by  the  engineer  to  complete 
the  works,  .  .  .  and  all  temporary  ma- 
terials built  into  the  works,  which  cannot 
(in  the  opinion  of  the  engineer)  be  removed 
without  any  injury  to  the  works  .  .  . 
including  ...  all  tramways,  fixed  and 
moveable,  machinery,  engines,  vehicles,  carts, 
stages,  scafi'olding,  .      .     pumps,   dams, 

coiferdams,  .  .  .  timbers,  planks,  .  .  . 
and  all  special  or  other  appliances  of  every 
sort,  kind  and  description  whatsoever."  That 
definition  was  approved  in  Middletbn  v. 
Flanagan,  25  Ont.  417. 

2.  Judicial  Definitions. 

The  most  frequently  quoted  judicial  defi- 
nition of  the  word  "plant"  as  used  with 
reference  to  a  business  appears  in  Yarmouth 
V.  France,  10  Q.  B.  D.  (Eng.)  647,  658,  57 
L.  J.  Q.  B.  7,  36  W.  R.  281,  wherein  the 
following  general  definition  was  laid  down  by 
Lindley,  L.  J.:  "In  its  ordinary  sense,  it 
includes  whatever  apparatus  is  used  by  a 
business  man  for  carrying  on  his  business — 
not  his  stock-in-trade  which  he  buys  or  makes 
for  sale;  but  all  goods  and  chattels,  fixed  or 
moveable,  live  or  dead,  which  he  keeps  for 
permanent  employment  in  his  business."  For 
quotations  of  this  definition  see  other  cases 
cited,  passim,  in  this  note. 

In  the  case  of  Re  Nutley,  W.  N.  (Eng.) 
(94)  64,  the  court  said:  "  Tlant*  might  be 
regarded  as  that  without  which  production 
could  not  go  on,  such  things  as  brewers'  pipes, 
vats  and  the  like."  And  in  McCabe  v.  Hunt, 
40  Misc.  466,  82  N.  Y.  S.  664,  the  court  said: 
"I  think  Mr.  McCabe  is  entitled  to  his 
property,  to  wit,  the  tools,  machinery  and 
articles  employed  upon  the  work  and  known 
as  'plant.'" 


3.  Intent  Influencing  Meaning. 

In  construing  the  word  "plant"  courts  give 
great  weight  to  the  intent  of  the  parties  to 
a  contract  as  to  what  was  intended  to  be 
included,  gathering  the  intent  from  the  ex- 
pressed terms  of  the  contract  itself.  Central 
Trust  Co.  V.  Condon,  67  Fed.  84,  92,  14 
C.  C.  A.  314;  Maxwell  v.  Wilmington  Dental 
Mfg.  Co.  77  Fed.  938,  941;  Wood  v.  U.  S. 
Fidelity,  ete.  Co.  143  Fed.  424,  425;  Old 
Colony  Trust  Co.  v.  Standard  Beet  Sugar 
Co.  150  Fed.  677,  681;  Scott  Supply,  etc. 
Co.  V.  Roberts,  42  Colo.  280,  93  Pac.  1123; 
Fisher  Electric  Co.  v.  Bath  Iron  Works,  116 
Mich.  293,  74  N.  W.  493,  4  Detroit  Leg.  N. 
1117;  Middleton  v.  Flanagan,  26  Ont.  417, 
422.  In  Maxwell  v.  Wilmington  Dental  Mfg. 
Co.  supra,  the  word  "plant"  was  construed 
as  it  appeared  in  a  mortgage  on  certain  real 
estate  and  personal  property,  mentioned  and 
described  as  follows:  •  **A11  that  certain  lot 
of  land,  with  the  buildings  and  improvements 
thereon  erected,  situate  in  the  dty  of  Wil- 
mington, aforesaid,  and  more  particularly 
bounded  and  described  [description  of  the 
real  estate  by  metes  and  bounds],  together 
with  all  and  singular  the  buildings,  improve- 
ments,* machinery,  appurtenances,  manufac- 
tured and  unmanufactured  stock,  moulds, 
platinum,  and  other  property  generally,  there- 
on or  elsewhere  erected  or  located,  the  whole 
constituting  the  plant  of  the  said  mortgagor." 
Counsel  for  the  petitioners  argued  that 
"plant"  covered  all  property  of  the  company, 
out  of  as  well  as  within  tlie  city  of  Wilming- 
ton, and  after-acquired  as  well  as  then  ex- 
isting property.  In  view  of  the  fact  that  the 
stockholders'  resolution  which  authorized 
the  mortgage  expressly  limited  the  property 
covered  to  that  in  the  city  of  Wilmington, 
the  court  held  that  the  word  "plant"  in  the 
mortgage  was  to  be  construed  as  including 
only  then  existing  property  in  Wilmington. 
In  Wood  v.  U.  S.  Fidelity,  etc.  Co.  143  Fed. 
424,  425,  the  court  interpreted  an  indemnity 
contract  providing  as  follows:  "We  do  fur- 
ther agree,  in  the  event  of  our  being  unable 
to  complete  or  carry  on  the  aforesaid  con- 
tract, to  assign,  and  we  do  hereby  assign  such 
plant  as  we  may  own  or  have  upon  said 
work."  It  was  held  that  "plant"  in  the  con- 
tract included  lumber,  most  of  it  cut  and 
ready  to  £>o  into  the  building,  bricks,  lime, 
cement,  structural  iron,  stove,  window  frames, 
paint,  fiue  lining,  nails,  and  certain  horses, 
carts,  and  harness.  This  ruling  seems  to 
have  been  based  largely  on  the  apparent  in- 
tent of  the  parties.  The  court  said:  "The 
property  above  described  was  what  he  had 
brought  to  the  island  to  be  used  in  the  con- 
tract work.  I  see  no  reason  to  doubt  that 
it  was  such  property  as  the  parties  to  the 
indemnity  agreement  intended  to  include  bv 
the   words   'such   plant  as  we  may  use   or 
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have   upon    said    work/    or    that    it    would 
naturally  and  properly  fall  within  the  mean- 
ing of  those  words,  and  I  agree  with  the  audi- 
tor tbat  the  property  taken  was  part  of  the 
plant  upon   said   work."     In   Scott   Supply, 
etc.  Co.   V.    Roberts,   42   Colo.    280,    93   Pac. 
1123,  it  appeared  that  the  plaintiff  had  sold 
to  the  defendant  a  gasoline  engine  and  ap- 
purtenances to  be  operated  with  a  pump  to 
irrigate    the    defendant's    land.      The    terms 
of  the  payment  were  ''cash,  as  soon  as  plant 
is  running    in    good    order."     The    plaintilf 
nrgued  that  *'plant'*  in  the  contract  did  not 
include  the  pump,  but  the  court  said:     "Read- 
ing this  contract  in  the  light  of  these  defini- 
tions, and  the  circumstances  surrounding  the 
parties  at  the  time  of  Its  execution^  and  the 
object  and  purpose  for  which  the  engine  was 
purchased    by    defendant,    the    word   *plant,' 
as  tlierein  used,  was  clearly  intended  to  cover 
the  pump,  as  well  as  the  engine,  and  that 
both  parties  so  regarded  and  understood  it. 
Mr.  Nash,  the  agent  of  the  plaintiff,  at  the 
time  he  procured  the  order,  was  present  at 
the  well   of   the   defendant  wherein  was   in- 
stalled a  pump  of  which  he  was  the  inventor, 
and  knew  that  the  defendant  desired  to  ob- 
tain power  to  utilize  this  pump   in   raising 
the    water    from    a    well    that    afforded    an 
abundant  supply,  for  the  purpose  of  irrigat- 
ing his  crop  of  potatoes.     It  was,  therefore, 
manifest  to  him  that  the  defendant  desired 
to  purchase,  and  contracted  for,  the  engine  to 
operate   the   pump.     In    such   circumstances, 
it  was  manifestly   intended   and   understood 
that  the  word  'plant,'  as  used  in  the  contract 
of  purchase,   should   cover   and    include   the 
pump,  as  well  as  the  engine,  since  its  opera- 
tion was  essential  to  accomplish  the  purpose 
deRired."    In  Fisher  Electric  Co.  v.  Bath  Iron 
\yorks,   116   Mich.  293,  74   N.   VV.   493,   494, 
it  appeared  tliat  the  defendant  company  was 
building  two  gun  boats  for  the  government 
and  that    the    plaintiff   was   under    contract 
to  furnish  the  electrical  lighting  plajits  for 
the  boats.     Tlie   contract  stipulated  as   fol- 
lows:    "Plant:      The  plant  shall  consist  of 
two  engines   and   two  dynamos,   both   to   be 
economical,  efficient,  and  of  an  approved  pat- 
tern.     Each    engine    and    its    corresponding 
dynamo   must  be   secured   to   the   same   bed- 
plate.   The  latter  shall  be  as  light  as  prac- 
ticable,   and    catching    all    waste    oil.      The 
plant  must  operate  at  all  times  practically 
without   noise,   and   be    capable   of   running 
continuously    with   full,  load   without   undue 
heating  of   bearings.     All  working   parts   oi 
the  plant  must  be  accessible  for  examination 
and  repair,  and  generally  it  must  be  the  most 
compact,   the    lighest,   and   best  adapted   for 
marine  work,   particularly   when   at   sea,   of 
any   tbat  can  be  obtained  at  the  time  it  is 
placed   in  the  ship,"     Improvements  in  elec- 
trical  apparatus  were  made,  after  the  mak- 


ing of  the  contract.  The  plaintiff  according- 
ly furnished  improved  and  more  expensive 
apparatus  and  sued  to  recover  for  it.  The 
defendant  contended  that  the  stipulation  that 
"all  working  parts  of  the  plant"  should  be 
the  most  improved  obtainable  meant  only 
engines  and  dynamos,  the  plaintiff  contending 
that  everything  furnished  by  it  for  the  boats 
was  included.  The  court  said:  "Houston's 
Electrical  Dictionary  defines  the  term  as  fol- 
lows; 'Plant — a  word  sometimes  used  for 
installation,  or  for  the  apparatus  required 
tc  carry  on  any  manufacturing  operation. 
An  electric  plant  includes  the  steam  engines 
or  other  prime  motors,  the  generating  dynamo 
or  dynamos,  the  lamps  and  other  electro- 
receptive  devices,  and  the  circuits  connected 
therewith.'  It  is  insisted  that  the  term  in 
this  contract  means  a  plant  as  above  defined. 
Defendant's  position  is  based  upon  that  clause 
of  the  contract  which  says:  'All  working 
parts  of  the  plant  .  .  .  must  be  the 
most  compact,  the  lightest,  and  best  adapted 
for  marine  work,  particularly  when  at  sea, 
oi  any  that  can  be  obtained  at  the  time  it 
is  placed  in  the  ship.'  It  is  insisted  that  this 
clause  includes  everything  in  every  part  of 
the  boats  which  is  covered  by  the  numerous 
specifications.  But,  clearly,  this  language  is 
restricted  to  the  plant  as  defined  in  the  sub* 
division  in  which  it  is  used.  The  parties 
have  there  seen  fit  to  define  the  plant  to 
which  this  language  applies,  and  have  con- 
fined it  to  two  engines  and  two  dynamos.  All 
the  language  of  this  subdivision  is  peculiarly 
appropriate  to  the  plant  as  described  in  the 
first  sentence.  The  mere  fact  that  the  term 
'plant'  is  used  in  its  broadest  sense  in  other 
subdivisions  of  the  speciucations  does  not 
affect  the  construction  of  the  term  as  re- 
stricted by  the  subdivision  in  question.  The 
court  was  therefore  correct  in  holding  that 
the  plant  meant  the  engines  and  dynamos." 
In  Middleton  v.  Flanagan,  25  Ont.  417,  the 
court,  while  adjnitting  that  under  the  au- 
thority of  Yarmouth  v.  Franco,  19  Q.  B,  D. 
(Eng.)  647  (see  infra,  subdivision  11,  3,  a. 
Employers*  LiahilUy  Act,  English  Act), 
horses  may  under  some  circumstances  be 
included  within  the  term  "plant,"  neverthe- 
less held  that  the  particular  contract  in  ques- 
tion did  not  intend  horses  to  be  embraced 
within  its  provision  as  to  "plant." 

The  intention  of  the  parties,  as  it  may  be 
gathered  from  the  words  of  the  contract, 
will  be  of  weight  in  determining  whether 
real  estate  is  to  be  deemed  to  be  included 
within  the  term  "plant."  Old  Colony  Trust 
Co.  V.  Standard  Beet  Sugar  Co.  150  Fed.  677, 
681. 

Great  consideration  will  be  given  to  the 
intent  of  the  legislature  in  the  use  of  the 
word  "plant"  in  a  statute.  In  re  Toronto, 
22  Can.  L.  T.  390,  wherein  it  was  held  that, 
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by  virtue  of  internal  evidence  of  the  intent 
of  the  legislature  as  it  appeared  from  the 
act  itself,  "plants  and  appliances"  as  used  in 
a  tax  assessment  act  meant  only  plants  and 
appliances  located  on  the  streets,  roads  and 
highways,  or  other  public  places  in  the  mu- 
nicipality. 

4.   MEaCANTILB  OR  MaNUFAOTUBING  PlANT. 

It  has  been  held  in  England  that  a  testa- 
mentary gift  of  "the  plant  and  goodwill"  of  a 
business  does  not  pass  the  stock-in-trade  of 
that  business  or  the  furniture  in  the  house. 
Blake  v.  Shaw,  Jones  Ch.  732,  734,  70  Eng. 
Rep.  (Reprint)  615,  8  W.  R.  410,  wherein 
Vice  Chancellor  Sir  W.  Page  Wood  said:  "I 
am  clearly  of  opinion  that  plant  cannot  be 
held  to  mean  stock-in-trade.  There  is  no 
special  reason  in  this  will  why  I  should  so 
hold.  When  a  testator  gives  the  goodwill  of 
his  business  and  £1000  to  his  foreman,  it  may 
well  be  imagined  that  the  object  of  this 
bounty  will  be  able  to  carry  on  the  business 
and  obtain  the  necessary  capital  for  the 
purpose.  In  most  cases  the  word  'plant'  is 
used  to  describe  something  which,  if  not  in 
direct  contrast  to  stock,  is  at  any  rate  of  an 
entirely  diflFerent  nature.  All  tlve  matters 
permanently  used  for  the  purposes  of  a  trade, 
as  distinguished  from  the  fluctuating  stock, 
are  commonly  included  in  the  term  *plant.* 
It  consists  sometimes  of  things  which  are 
fixed,  as,  for  example,  counters,  heating,  gas 
and  other  apparatus  and  things  of  that  kind, 
and  in  other  cases  of  horses,  locomotives  and 
the  like,  which  are  in  this  sense  only  fixed 
that  they  form  a  part  of  the  permanent 
establishment  intended  to  be  replaced  when 
dead  or  worn  out,  as  the  case  may  be.  There- 
fore I  cannot  treat  either  the  stock  or  the 
household  furniture  as  part  of  the  plant." 

The  "carcass  of  a  house"  is  not  part  of 
a  builder's  "plant."  Conway  v.  Clemence,  2 
Times  L.  Rep.  80. 

Where  a  mortgage  of  a  factory  conveys 
"all  the  plant  and  machinery  at  present  in 
use  in  the  said  factory,"  moulding  patterns 
necessary  to  the  prosecution  of  the  business 
are  part  of  the  "plant,"  although  the  ex- 
igencies of  the  business  require  part  of  them 
to  be  temporarily  at  places,  other  than  the 
factory,  at  the  time  of  the  exe<»ition  of  the 
mortgage.  McCosh  v.  Barton,  1  Ont.  L.  Rep. 
229,  231.  And  in  Eastern  Trust  Co.  v.  Cuahing 
Sulphite  Fibre  Co.  3  N.  Bruns.  Eq.  Rep. 
378,  it  was  held  that,  under  a  mortgage  of 
the  "plant"  of  a  mill,  office  furniture,  and  a 
horse  and  carriage  used  by  the  company 
for  sending  messages  were  not  included,  but 
that  scows  used  in  lightering  pulp  from  the 
company's  wharf  to  steamers,  and  cargoes 
from  steamers  to  the  wharf  did  constitute 
part  of  the  "plant." 


The  stock  of  a  supply  store  run  in  connec- 
tion with  the  saw  mill  of  a  lumber  company 
is  not  included  In  a  lease  of  the  lumber 
"plant."  Liberty  County  Land,  etc.  Co.  v. 
Bai-nes,  77  Ga.  748,  1  S.  E.  378,  380,  wherein 
the  court  said:  "The  first  question  made  is 
this:  Is  the  stock  of  goods  contained  in  the 
store  when  the  lease  was  given,  and  that 
with  which  it  was  replenished  from  time  to 
time  by  the  defendant,  to  be  deemed,  ac- 
cording to  the  contract  between  the  parties, 
as  any  part  of  the  'plant'  of  the  machinery 
leased  ?  We  do  not  think  so.  Tlant,'  as  used 
in  this  sense,  is,  according  to  Webster,  the 
'fixtures  and  tools  necessary  to  carry  on 
any  trade  or  mechanical  business.'  The  goods 
in  a  promiscuous  country  store  cannot  with 
propriety  be  denominated  either  fixtures  or 
tools  essential  to  the  conduct  of  the  business 
of  a  mill  to  saw  and  plane  lumber.  They 
are,  so  far  as  they  have  any  connection  with 
the  milling  business,  to  be  taken  rather  as 
supplies  for  the  hands  and  others  engaged 
in  the  prosecution  of  the  work  carried  on  in 
the  forest,  in  felling  trees  and  conveying 
logs  to  the  mill  to  be  sawed  into  lumber." 

W^here  by  contract  the  owner  of  certain 
"discoveries  and  appliances  now  in  use 
.  .  .  by  the  Electro  Theurapeutic  Ozone 
Co."  sold  the  same,  and  at  the  same  time 
agreed  to  put  up  "four  complete  plants,"  it 
was  held  to  be  error  for  the  trial  court  to 
admit  parol  testimony  as  to  the  meaning  of 
"plants,"  since  that  word  was  sufficiently  de- 
fined in  the  term  "discoveries  and  appliances" 
in  the  first  clause  of  the  contract  itself. 
Rooney  v.  Thomson,  84  N.  Y.  S.  263,  264, 
wherein  the  court  said:  "There  is  no  am- 
biguity or  indefiniteness  invt>lved  in  the 
word  'plant'  as  used  in  this  connection,  be- 
cause it  can  refer  only  to  the  'appliances* 
mentioned  in  the  first  clause.  The  Century 
Dictionary  defines  the  word  'plant'  as  'the 
fixtures,  machinery,  tools,  apparatus,  appli- 
ances, etc.,  necessary  to  carry  on  any  trade 
or  mechanical  business,  or  any  mechanical 
operation  or  process.'  If,  instead  of  using 
the  word  'plant'  in  the  second  clause  of  the 
contract,  the  plaintiff  had  used  the  equiva- 
lent word  'appliances,'  it  would  have  been 
impossible  to  say  that  he  intended  to  use  the 
word  in  a  sense  different  from  that  intended 
by  the  same  word  in  the  first  clause.  The 
only  uncertainty  on  the  face  of  the  contract, 
so  far  as  this  case  is  concerned,  is  whether 
an  alternator  and  a  motor  were  part  of  the 
appliances  in  use  at  45  West  Thirty-Fourth 
street,  New  York,  when  the  contract  w^as 
made,  and  that  uncertainty  was  removed  by 
the  plaintiff's  evidence  that  they  were  in  use 
there  at  that  time.  Nothing  then  remained 
to  be  explained  by  parol  evidence,  and  the 
plaintiff's  testimony  about  his  negotiations 
and  conversations  with  the  defendant  prior  to 
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the  execution  of  the  contract  were  clearly 
incompetent,  and  should  have  been  stricken 
out" 

5.  Rolling  Stock  ob  Beal  Estate. 

It  has  been  held  that  "plant"  or  "plants,* 
nrhen  used  with  reference  to  a  railroad  busi- 
ness, does  not  include  rolling  stock,  in  spite 
of  the  fact  that  several  cases  have  quoted  the 
definitions  from  the  Standard  and  the  Im- 
perial Dictionaries,  supra,  which  say  that 
rolling  stock  is  "plant,"  and  in  spite  of  dicta 
to  the  contrary  in  several  cases.  See  Central 
Trust  Co.  V.  Condon,  67  Fed.  84,  91,  14 
C.  C.  A.  314,  wherein  the  court  said:  "The 
second  half  of  the  second  clause  inserted 
manifestly  for  the  purpose  of  merging  the 
contract  of  the  North  Georgia  Construction 
Company  in  this  one  of  Eager  does  refer  to 
'all  works,  materials,  and  plants  heretofore 
constructed,  equipped,  and  provided,  now  in 
use  in  or  about  the  construction  or  operation  of 
the  railroad,'  but  this  clause  does  not  neces- 
sarily include  rolling  stock,  though  it  may 
not  necessarily  exclude  it.  Rolling  stock  is 
usually  not  referred  to  either  as  'works*  or 
'plant'  or  'materials.'  Works  and  plant  which 
must  be  furnished  in  the  building  of  a  road 
are  as  necessary  in  the  operation  of  the  road 
as  rolling  stock,  so  that  'operation'  does  not 
necessarily  imply  that  the  works,  plant,  or 
materials  referred  to  were  rolling  stock." 
This  decison  was  also  largely  influenced  by 
the  apparent  intent. 

It  has  been  held  that  even  if  under  some 
circumstances  land  will  be  held  to  be  in- 
cluded within  the  term  "plant,"  still  the 
"Word  will  not  be  held  to  include  a  tract  of 
land  far  from  the  plant  proper,  used  for  the 
raising  of  raw  materials.  Old  Colony  Trust 
Co.  V.  Standard  Beet  Sugar  Co.  150  Fed. 
677,  680.  But  compare  Kendrick  v.  Lunsford 
(Tex.)  150  S.  W.  480,  stated  infra  in  this 
subdivision.  In  Old  Colony  Trust  Co.  v. 
Standard  Beet  Sugar  Co.  supra,  after  quot- 
ing the  definitions  of  the  Century,  Standard, 
Imperial,  Encyclopedia,  and  Webster's  Inter- 
national Dictionaries,  the  court  said:  "It 
will  be  noticed  that  the  only  definition  in- 
cluding real  estate  is  found  in  Webster's  In- 
ternational Dictionary  [N.  B.  however,  that 
the  definition  from  the  Standard  Dictionary, 
supra,  uses  the  word  "grounds"]  and  there 
it  is  qualified  by  the  word  'sometimes.'  That 
there  may  be  instances  in  which  courts  will 
hold  real  estate  to  be  a  part  of  a  plant  can- 
not be  doubted.  The  ground  occupied  by  the 
factory  or  mill,  or  even  that  part  adjoining 
the  factory,  used  for  offices  or  warehouses, 
may  well  be  treated  as  a  part  of  the  plant; 
but  a  large  tract  of  land  hundreds  of  miles 
from  the  plant  proper,  to  be  used  for  the 
purpose  of  raising  the  raw  material  for  use 

in  the  factory,  has  never  been  held  to  be  a 
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part  of  the  'plant'  by  any  court,  so  far  as 
the  research  of  counsel  or  the  court  has 
been  able  to  find." 

Where  the  lessee  of  a  salt  furnace  property 
covenanted  to  keep  the  "furnace  plant"  in 
repair,  the  salt  wells  were  held  to  be  included 
within  the  term  "furnace  plant."  Clifton  v. 
Montague,  40  W.  Va.  207,  21  S.  E.  858,  880, 
62  Am.  St.  Rep.  872,  33  L.R.A.  449,  wherein, 
after  quoting  Webster's  definition  of  "plant," 
supra,  the  court  said :  "By  the  express  terms 
and  provisions  of  the  lease,  then,  the  lessees 
were  to  keep  said  furnace  plant  in  proper 
and  suflScient  repair.  The  words  'furnace 
plant,'  under  the  above  definition,  we  must 
regard  as  broad  enough  to  cover  the  six  salt 
wells,  and  especially  is  this  the  case  when 
the  lease  on  its  face  describes  the  property 
leased  as  the  'Bedford  Salt  Furnace  Prop- 
erty,' together  with  all  the  appurtenances 
thereto  belonging,  including  six  salt  wells, 
tools  and  fiixtures  of  the  same,  etc.;  and, 
when  we  look  further,  it  is  apparent  that 
the  lessees  covenanted  and  agreed  to  surren- 
der and  deliver  possession  of  the  premises 
and  property  thereinbefore  described  unto  the 
party  of  the  first  part,  his  heirs  or  assigns, 
in  good  working  order  and  condition,  imless 
destroyed  by  fire  or  other  unavoidable  casu- 
alty not  caused  by  the  negligence  or  care- 
lessness of  said  lessees,  their  servants  or 
agents." 

Where  a  verdict  and  judgment  in  a  cause 
gave  a  party  one-fourth  interest  in  an  "oil 
mill  plant,"  those  words  were  held  to  in- 
clude the  land  on  which  the  mill  was  located. 
Kendnck  v.  Lunsford  (Tex.)  150  S.  W.  480. 
But  compare  Old  Colony  Trust  Co.  v.  Stand- 
ard Beet  Sugar  Co.  150  Fed.  677,  680,  supra. 
In  Kendrick  v.  Lunsford,  supra,  the  court 
said:  "Both  verdict  and  judgment  was  in 
plaintiff's  favor  for  'two  thousand,  five  hun- 
dred dollars,  and  one-fourth  undivided  paid 
out  interest  in  the  Knox  City  Oil  Mill  plant.' 
The  term  'plant,'  construed  in  the  light  of 
the  pleadings  and  of  the  charge,  comprehends 
the  land  upon  which  the  oil  mill  was  located, 
and  this  without  dispute  in  the  record  is 
upon  the  five  acres  in  controversy." 

6.  Lighting,  Water,  or  Seweb  Plant. 

A  contract  to  furnish  an  electric  lighting 
plant  to  one  who  is  himself  to  build  and 
furnish  the  building  to  receive  it  is  a  con- 
tract for  furnishing  materials,  not  a  contract 
for  construction,  and  the  nature  of  the  con- 
tract is  not  changed  by  the  further  stipula- 
tion that  the  party  furnishing  the  electrical 
plant  is  to  set  up  foundations  on  which  the 
machinery  is  to  rest.  John  A.  Roebling's 
Sons  Co.  V.  Humboldt  Electric  Light,  etc.  Co. 
112  Cal.  288,  44  Pac.  668. 

Where  the  board  of  trustees  of  a  town 
passed    a   resolution    that   the   town    should 
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build  an  electric  light  plant,  it  was  held  that 
the  word  "plant"  included  a  generating 
plant,  as  well  as  wires,  poles,  and  other  ap- 
pliances necessary  to  receive  and  carry  the 
current.  Cooper  v.  Middletown,  56  Ind.  App. 
374,  106  N.  E.  393,  wherein  the  court  said: 
"It  is  very  earnestly  contended  by  appellee 
that  the  averments  of  the  complaint  show 
that  such  board  has  in  fact  provided  a 
plant  calculated  to  accomplish  the  whole  un- 
dertaking contemplated  by  the  statute  and 
the  resolution  in  question;  that  the  erection 
of  the  wires,  poles  and  other  appliances  for 
the  receiving  and  carrying  of  the  electric 
current,  which  the  complaint  shows  such 
board  intends  to  erect,  would  be  a  'plant' 
within  the  meaning  of  such  word  as  used 
in  said  resolution  and  would  be  'electric  light 
works'  within  the  meaning  of  the  statute, 
supra.  While  such  appliances  and  equipment 
might  in  some  cases  be  treated  and  spoken 
of  as  a  distributing  plant,  we  are  of  the 
opinion  that  such  equipment  falls  short  of 
being  'electric  light  works'  within  the  mean- 
ing of  the  statute  under  consideration.  We 
think  it  clear  that  the  'electric  light  works' 
contemplated  by  this  statute,  and  hence 
voted  for  by  the  citizens  of  said  town,  com- 
prehends and  includes  not  only  the  equip- 
ment and  appliances  necessary  to  receive  and 
carry  the  current,  but  also  a  generating 
plant." 

In  an  authorization  to  a  city  sewerage  and 
water  board  to  acquire  for  the  city  "the 
plant  and  franchises  of  any  water  or  sewer* 
age  companies"  in  that  city,  there  being 
only  one  water  and  one  sewerage  company, 
the  word  "plant"  was  held  to  include  all  the 
physical  properties  of  each  of  those  compa- 
nies used  for  the  purpose  of  the  company, 
although  the  properties  of  one  of  the  compa- 
nies did  not  constitute  a  complete  plant. 
Brennan  v.  Sewerage,  etc.  Board,  108  La. 
569,  32  So.  563,  wherein  the  court  said: 
"It  is  said  that  the  language  of  the  amend- 
ment does  not  apply  to  the  property  of  the 
sewer  company,  because  that  property  does 
not  constitute  a  'plant,'  but  consists,  mainly, 
of  some  thousands  of  feet  of  constructed 
sewers  not  yet  connected  with  any  machinery 
or  other  apparatus;  and  we  are  referred  to 
certain  testimony  to  the  effect  that  the  pump- 
ing station,  with  the  machinery,  pumps,  etc., 
of  the  waterworks  company  are  the  'plants' 
of  that  company.  The  conclusion  to  be  drawn 
from  this  argument  and  illustration  is,  that 
if  the  building,  machinery,  pumps,  etc.,  thus 
referred  to,  should  be  burned,  or  otherwise 
destroyed,  the  waterworks  company  would  be 
without  a  'plant,'  or  any  other  property,  that 
the  sewerage  and  water  board  would  be  au- 
thorized to  buy.  We  do  not  concur  in  this 
view,  and  we  should,  probably,  be  doing  in- 


justice to  the  witnesses  by  so  interpreting 
their  testimony.  A  building  in  which  en- 
gines and  pumps  are  established  for  the  dis- 
tribution of  water,  but  from  which  there 
are  no  pipes  or  conduits  leading,  may  be 
called  a  waterworks  plant,  and  a  system  of 
pipes  intended  for  the  distribution  of  water» 
but  with  no  provision  by  which  that  dis- 
tribution can  be  made,  may,  with  equal 
propriety,  be  so  called;  and  in  neither  case 
would  the  misnomer  be  more  serious  than  if 
we  should  call  an  animal,  otherwise  a  horse, 
by  that  name,  though  he  should  come  into 
the  world  with  but  two  legs  or  should  lose 
all  of  his  legs  after  his  arrival.  So  far  as 
the  instant  Case  is  concerned,  the  word  'plant' 
is  used  in  the  amendment  to  the  constitution 
with  direct  and  unmistakable  reference  to 
one  waterworks  company  and  one  sewer  com- 
pany (for  there  are  no  others  in  New  Or- 
leans), and  in  order  to  designate  the  physi- 
cal means,  such  as  they  are,  which  those 
particular  companies  have  provided  for  the 
accomplishment  of  the  ends  for  which  they 
were  established.  And  it  is  sufficient  for  the 
purpose." 

Where  a  lighting  company  is  given  the 
power  of  eminent  domain  to  take  land  for 
use  in  the  establishment  of  its  plant,  the 
word  "plant"  includes  lines  of  poles  and 
wires  for  the  transmission  of  the  electricity 
from  the  place  of  its  generation.  Brown  v 
Gerald,  100  Me.  351,  61  Atl.  785,  786,  109 
Am.  St.  Rep.  626,  70  L.R.A.  472. 

I/.  As  Used  in  Statute, 

1.  English  Income  Tax  Act. 

The  English  Income  Tax  Act  (§  12,  Cus- 
toms and  Inland  Revenue  Act,  1878)  pro- 
vides as  follows:  "The  commissioners  for 
general  or  special  purposes  shall,  in  assessing 
the  profits  or  gains  of  any  trade,  manufac- 
ture, adventure,  or  concern  in  the  nature  of 
trade,  chargeable  under  Schedule  D,  or  the 
profits  of  any  concern  chargeable  by  refer- 
ence to  the  rules  of  that  schedule,  allow  such 
deduction  as  they  may  think  just  and  rea- 
sonable as  representing  the  diminished  value 
by  reason  of  wear  and  tear  during  the  year 
of  any  machinery  or  plant  used  for  the  pur- 
poses of  the  concern,  and  belonging  to  the 
person  or  company  by  whom  the  concern  is 
carried  on."  In  Hall  v.  Rickman  [1906] 
1  K.  B.  311,  75  L.  J.  K.  B.  178,  94  L.  T. 
N.  S.  224,  54  W.  R.  380,  it  was  held  that  a 
hulk  which  had  formerly  been  a  sailing  ship, 
but  which  had  been  dismantled,  had  had  its 
rudder  removed,  and  was  used  as  a  floating 
warehouse  for  coal,  was  a  "plant"  within 
the  meaning  of  the  foregoing  section.  In 
Derby  v.  Aylmer  [1915]  3  K.  B.  374,  it  ap- 
peared that  a  tax  was  assessed  on  the  income 
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which  the  Earl  of  Derby  received  from  fees 
for  the  service  of  his  blooded  stallions.  He 
claimed  a  deduction  for  the  diminished  value 
of  his  stallions  under  the  "wear  and  tear  of 
plant"  provision  of  the  clause  heretofore 
quoted.  The  court  refused  the  deduction, 
holding  that  any  diminution  of  value  of  the 
stallions  was  caused  simply  by  a  year's  in- 
crease in  age,  and  not  by  "wear  and  tear 
of  plant"  within  the  act.  The  court,  al- 
though declining  to  decide  whether  a  horse 
could  ever  be  considered  as  "plant"  or  "ma- 
chinery" within  the  Income  Tax  Act,  said: 
"The  section  therefore  applies  to  plant  which 
has  a  diminshed  value  by  reason  of  wear 
and  tear  during  the  year,  that  is  to  say, 
plant  the  use  of  which  in  the  business  by 
wearing  it  out  diminishes  its  value  at  the 
end  of  the  year.  The  section  is  obviously 
applicable  to  anything  like  machinery  which 
is  being  worn  out  by  use,  and  which  but  for 
use  would  remain  undiminished  in  value, 
apart  from  the  access  to  it  of  deleterious 
influences  such  as  rust  or  anything  of  that 
kind,  and  apart  from  changes  in  fashion. 
That  is  the  sort  of  thing  the  scheme  of  the 
act  applies  to,  and  in  considering  the  appli- 
cation of  the  word  'plant'  one  must  bear  in 
mind  that  it  must  be  plant  which  has  a 
diminished  value  after  a  year  by  reason  of 
v/ear  and  tear  during  the  year.  It  is  not 
necessary  to  decide  whether  a  horse  used 
for  traction  is  plant  in  that  sense  or  not, 
but  I  am  clearly  of  opinion  that  the  dimin- 
ished value  of  a  breeding  animal  due  merely 
to  the  fact  that  having  lived  a  year  it  is  a 
year  nearer  to  its  end,  and  therefore  is  from 
that  point  of  view  less  valuable,  is  not  with- 
in the  section.  .  .  .  The  diminished  value 
of  an  animal  or  a  tree  by  reason  of  the 
effluxion  of  time  is  not  diminished  value  by 
reason  of  wear  and  tear;  it  is  simply  dimin- 
ished value  because  money  has  been  invested 
in  a  wasting  source  of  production." 

2.  Wobkmen'8  Compensation  Acjt. 

The  English  Factory  and  Workshop  Act  of 
1895  extended  (sec.  23,  sub-sec.  1)  the  term 
factory,"  as  used  in  the  factory  acts,  to 
every  dock,  wharf,  quay,  and  warehouse, 
and,  so  far  as  relates  to  the  process  of  load- 
ing or  unloading  therefrom  or  thereto,  all 
machinery  and  plant  used  in  that  process." 
The  first  English  Workmen's  Compensation 
Act  (Act  1897,  §  7,  sub-sec.  1),  making  em- 
ployers liable  for  compensation  to  workmen 
injured  in  a  "factory,"  incorporated  the 
same  definition  of  the  word  "factory,"  pro- 
viding that  it  should  include  "any  dock, 
wrharf,  quay,  warehouse,  machinery,  or  plant, 
to  which  any  provision  of  the  factory  acts 
is  applied  by  the  Factory  and  Workshop  Act, 
1895." 
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In  an  action  under  the  Workmen's  Com- 
pensation Act  of  1897,  it  has  been  held  that 
a  gangway  put  up  from  a  quay  to  a  vessel, 
to  be  used,  not  for  actual  loading  or  unload- 
ing to  tlie  quay,  but  for  the  passage  of  a 
gang  of  men  into  the  vessel  in  order  that 
they  might  unload  cattle  from  the  ship  into 
lighters  on  the  side  away  from  the  quay,  was 
not  "plant  used  in  that  process  (i.  e.  loading 
or  unloading  to  or  from  the  quay ) "  within  the 
terms  of  the  act.  Merrill  v.  Wilson  [1901] 
1  K.  B.  (Eng.)  36,  70  L.  J.  K.  B.  97,  wherein 
the  Master  of  Rolls  said:  "It  was  suggested 
that  the  appellant  was  entitled  to  succeed 
on  the  ground  that  the  deceased  man  was  at 
the  time  of  the  accident  employed  in  un- 
loading the  ship  by  means  of  'plant;'  that 
the  gangway  was  plant  used  in  the  process 
of  unloading  to  the  quay.  But  in  my  opinion 
the  appellant  fails  upon  the  facts  with  re- 
gard to  this  point.  This  gangway  was  not 
being  used  for  the  purpose  of  unloading  the 
ship  to  the  quay.  It  was  put  from  the  quay 
to  the  ship  in  order  that  a  gang  of  men  em- 
ployed by  the  respondents  might  go  on  board 
to  unload  cattle  from  the  ship  into  lighters 
on  the  further  side  of  the  ship.  So  that  the 
appellant  fails  on  that  point.  But  for  the 
reasons  before  given  I  think  she  is  entitled 
to  succeed  on  the  other  point,  and  that  the 
appeal  must  be  allowed." 

The  Nova  Scotia  Workingmen's  Compensa- 
tion Act  of  1910  contains  practically  the  same 
clause  as  that  previously  quoted  from  the 
English  Act  of  1897,  providing  in  terms 
(sec.  2,  sub-sea  2)  as  follows:  "'Factory* 
has  the  same  meaning  as  in  the  Nova  Scotia 
factories  act  and  also  includes  any  dock, 
wharf,  quay  and  buildings  thereon,  machinery 
or  plant,  and  every  laundry  worked  by  steam, 
water  or  mechanical  power."  Under  that 
act  it  has  been  held  that  a  team  of  horses 
used  in  the  business  of  a  factory  is  "plant" 
within  the  quoted  section.  O'Toole  v.  Bran- 
dram-Henderson,  48  Nova  Scotia  293,  21  Do- 
minion L.  Rep.  87,  wherein  the  court  said: 
"In  Yarmouth  v.  France,  19  Q.  B.  D.  (Eng.) 
647,  a  horse  was  held  to  be  part  of  the  plant 
of  a  wharfinger  whose  business  inter  alia  was 
that  of  conveying  goods  from  the  wharf  to 
the  houses  or  shops  of  the  consignees,  al- 
though the  same  learned  judge  in  another 
case  held  that  cab  horses  could  not  be  held 
to  be  included  in  the  term  'plant'  under  the 
bills  of  sale  acts  because  of  special  consid- 
erations arising  under  the  construction  of 
the  terms  used  in  those  acts.  London,  etc. 
Counties  Loan,  etc.  Co.  v.  Creasey  [1897]  1 
Q.  B.  768.  I  agree  with  the  learned  judge 
of  the  county  court  that  that  term  'plant' 
may  well  include  in  the  present  case  the 
teams  which  were  used  for  the  delivery  of 
the  output  of  the  manufactory. 
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3.  Employebs'  Liability  Act. 

a.  English  Set, 

By  the  Employers'  Liability  Act  of  1880 
(43  &  44  Vict.  cap.  42,  sec.  1,  sub-sec.  1) 
a  workman,  or  his  representatives,  is  given 
the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had 
not  been  a  workman  of  or  in  the  service  of 
the  employer,  wlien  an  injury  to  the  work- 
man is  caused  ''by  reason  of  any  defect  in 
the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  the  busi- 
ness of  the  employer."  The  word  "plant"  in 
this  section  has  received  construction  in  sev- 
eral cases. 

A  ladder  used  by  carpenters  to  reach  a 
scaffolding  on  an  upper  story  on  which  they 
are  doing  plastering  is  within  the  term 
"plant"  as  used  in  the  foregoing  act.  Cripps 
V.  Judge,  13  Q.  B.  D.  683,  51  L.  T.  N.  S. 
182,  33  W.  R.  35,  53  L.  J.  Q.  B.  517  (semble) ; 
and  a  ladder  used  in  a  brewery  to  reach  a 
valve  in  an  overhead  pipe  near  the  ceiling 
has  been  assumed  to  be  part  of  the  "plant" 
within  the  act,  Weblin  v.  Ballard,  17  Q.  B. 
D.  122. 

A  horse  furnished  by  a  wharfinger  to  his 
employee  for  the  purposes  of  the  business 
has  been  held  to  be  "plant"  within  the  em-^ 
ployers'  liability  act,  and  a  vicious  disposi- 
tion in  the  horse  was  held  to  be  a  "defect" 
in  the  plant.  Yarmouth  v.  France,  19  Q.  B. 
D.  647,  658,  67  L.  J.  Q.  B.  7,  36  W.  R.  281. 
In  that  case  the  court  said: .  "The  next  ques- 
tion is  whether  the  horse  which  injured  the 
plaintiff  is  'plant'  within  the  meaning  of  s.  1, 
8ub-s.  1,  of  the  act.  There  is  no  definition 
of  plant  in  the  act;  but,  in  its  ordinary 
sense,  it  includes  whatever  apparatus  is  used 
by  a  business  man  for  carrying  on  his  busi- 
ness— ^not  his  stock-ln*trade  which  he  buys 
or  makes  for  sale,  but  all  good  and  chattels, 
fixed  or  moveable,  live  or  dead,  which  he  keeps 
for  permanent  employment  in  his  business: 
see  Blake  v.  Shaw  [Johns.  Ch.  732].  The 
word  'defect,'  and  the  words  *way  and  ma- 
chinery* which  occur  in  the  section,  throw 
some  doubt  on  whether  plant  can  include 
horses;  but  I  do  not  think  the  doubt  suffi- 
cient to  require  the  court  to  hold  that  plant 
cannot  include  horses,  or  to  hold  that  plant 
must  be  confined  to  inanimate  chattels.  The 
defendant  in  this  case  has  a  number  of  horses 
for  use  in  his  business;  they  were  part  of 
his  plant,  not  only  in  the  ordinary  sense  of 
the  word,  but  also,  in  my  opinion,  in  the 
sense  in  which  the  word  plant  is  used  in  s.  1, 
sub-s.  1,  of  the  employers*  liability  act.*' 
With  the  decision  in  Yarmouth  v.  France, 
supra,  compare  that  in  London,  etc.  Counties 
Loan,  etc.  Co.  v.  Creasey  [1897]  1  Q.  B.  442, 
affirmed  [1897]  1  Q.  B.  768,  cited  infra  in 
subdivision  II,  4,  English  Bills  of  Sale  Act, 


A  ship  chartered  by  one  who  has  con- 
tracted to  carry  coal,  which  ship  is  used  by 
him  for  that  purpose,  is  part  of  the  "plant** 
of  the  contractor.  Carter  v.  Clarke,  78  L.  T. 
N.  S.  76,  14  Times  L.  Rep.  172.  In  that 
case  the  action  was  brought  under  the  act 
of  1880  for  injuries  to  a  workman  hired  by 
a  contractor  to  unload  the  chartered  ship, 
caused  by  the  explosion  of  coal  gas  confined 
below  the  hatches.  It  was  said:  "This  ship 
must  be  considered  as  part  of  the  plant  of 
Stephenson,  Clarke,  and  Co.  The  accumula- 
tion of  gas  was  only  to  be  expected  as  the 
ship  was  defective  in  having  no  ventilators, 
and  owing  to  the  weather  it  had  not  been 
possible  to  open  the  hatches.  Weeks,  or 
whoever  had  charge,  was  negligent  in  hang- 
ing the  lamp  over  the  hatch,  and  in  allowing 
the  men  to  bring  naked  lights  when  the  hatch 
was  taken  off.  I  think  the  county  court 
judge  was  quite  right." 

A  machine  is  "plant**  within  the  meaning 
of  the  employers*  liability  act,  although  it 
has  become  broken  and  is  no  longer  used  in 
the  business.  Where  a  servant,  therefore, 
was  injured  in  helping  remove  such  a  broken 
machine,  the  injury  being  due  to  a  defect 
which  allowed  a  lever  to  fall  from  the  ma- 
chine, it  was  held  that  there  was  evidence 
sufficient  to  go  to  the  jury  that  the  broken 
machine  was  "plant."  Thompson  v.  City 
Glass  Bottle  Co.  [1902]  1  K.  B.  233,  71  L 
J.  K.  B.  145,  85  L.  T.  N.  S.  661,  wherein  the 
court  said:  "There  was  no  evidence  so  far 
as  I  can  see  of  an  absence  of  intention  to 
mend  the  machine,  and  it  could  not  be  con- 
tended that  the  mere  fact  of  its  being  out 
of  repair  caused  it  to  cease  to  be  plant.  The 
words  of  the  section  'used  in  the  business  of 
the  employer*  did  not  in  my  opinion  mean 
that  the  plant  must  be  in  use  at  the  moment 
when  the  injury  occurs  to  the  workman,  and 
a  machine  does  not  cease  to  be  plant  in  the 
interval  between  the  giving  an  order  that  it 
shall  be  repaired  and  the  completion  of  the 
repair.  I  think,  therefore,  there  was  evidence 
on  which  the  county  court  judge  could  find 
for  the  plaintiff  on  this  point." 

b.  Alabama  Act. 

A  numher  of  Alabama  decisions  have  con- 
strued the  word  "plant**  as  used  in  the  em- 
ployer's liability  act  of  that  state  (Code 
§  1749)  making  a  master  liable  to  a  serv- 
ant as  to  a  stranger  for  an  injury  "caused 
by  reason  of  any  defect  in  the  condition  of 
the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the 
master  or  employer." 

Chock  blocks  used  to  "scotch"  or  "chock" 
hot  pots  and  hold  them  in  place  on  sla^ 
piles  while  they  cool  are  part  of  the  "ways, 
works,  machinery,  or  plant**  within  the  mean- 
ing   of    the    foregoing    act.      Sloss-Sheffield 
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steel,  etc.  Co.  ▼.  Mobley,  139  Ala.  426,  36 
So.  181.  The  court  in  that  case  questioned 
several  earlier  decisions,  saying:  ''In  Greorgia 
Pac.  R.  Co.  V.  Brooks,  84  Ala.  138,  4  So. 
289,  it  seems  to  have  been  assumed  that  a 
hammer  used  in  driving  spikes  into  cross- 
ties  to  secure  and  hold  the  rails  of  a  railway 
was  not  a  part  of  the  ways,  works,  or  plant 
of  the  railway  company,  and  it  was  decided 
such  hammer  was  not  machinery  within  the 
meaning  of  the  statute.  This  decision  is  un- 
doubtedly sound;  but  it  is  not  so  clear  that 
the  apparent  assumption  referred  to  is  war- 
ranted. This  hammer,  according  to  the  au- 
thorities, was  no  part  of  the  'ways'  of  the 
defendant  company,  nor  of  its  'works,'  but 
may  it  not  have  been  'plant'  within  the  mean- 
ing of  the  statute?  In  Birmingham  Furnace 
etc.  Co.  V.  Gross,  97  Ala.  220,  229,  12  So. 
36,  it  is  in  effect  declared  that  a  failure  to 
furnish  proper  tools  and  instruments  for 
doing  the  work  in  hand  does  not  constitute 
a  defect  in  the  ways,  works,  machinery  or 
plant  of  the  employer,  and  it  was  there  held 
that  the  furnishing  of  a  ladder  for  a  work- 
man to  stand  upon  while  making  repairs, 
where  the  erection  of  a  temporary  scaffold 
to  that  end  would  have  more  certainly  con- 
served his  safety,  entailed  no  liability  on  the 
employer  under  the  statutes  as  for  a  defect 
in  the  condition  of  the  ways,  works,  machin- 
ery, or  plant  of  the  defendant;  the  ladder 
having  fallen  and  the  workman  having  been 
injured  in  consequence.  So  in  Clements  v; 
Alabama  Great  Southern  R.  Co.  127  Ala. 
166,  it  was  declared  that  a  steel  bar  used  in 
prizing  up  rails  on  the  employer's  track, 
'being  disconnected  from  any  other  mechan- 
ical appliances,  and  operated  simply  by  mus- 
cular strength  diVectly  applied,  is  not  ma- 
chinery in  the  meaning  of  the  statute.'  It 
seems  to  have  been  assumed  in  this  case, 
as  in  (reorgia  Pac.  R.  Co.  v.  Brooks,  [84 
Ala.  138,  4  So.  280]  that  the  implement  in 
question  was  not  a  part  of  the  ways,  works, 
or  plant  of  the  defendant,  but  nothing  is 
said  in  the  opinion  to  that  effect.  A  later 
expression  is  found  in  Southern  R.  Co.  v. 
Moore,  128  Ala.  434,  460.  The  article  in- 
volved there  was  a  rope  used  in  lowering 
heavy  timbers  into  place  in  the  construction 
of  a  bridge.  This  court  said  in  respect  to  a 
count  of  the  complaint  ascribing  plaintiff's 
injuries  to  a  defect  in  this  rope  that  .  .  . 
'the  rope  as  used  on  the  occasion  of  the  plain- 
tiff's injuries  was  not  a  part  of  the  ways, 
works,  machinery  or  plant  of  the  defendant, 
and  the  demurrer  to  the  count  of  the  com- 
plaint which  averred  a  defect  in  the  rope, 
etc.,  as  the  cause  of  the  injury,  should  have 
been  sustained.'  So  far  as  these  several  cases 
may  be  taken  as  declaring  that  the  tools, 
implements  and  appliances  referred  to  con- 
stituted no  part  of  the  plant  connected  with, 


or  used  in  the  business  of  the  defendants  in 
them  respectively,  within  the  meaning  of  the 
statute,  their  soundness  is  very  questionable. 
The  doctrine  of  general  acceptance  in  other 
jurisdictions  is  that  the  statute  term  'plant' 
comprises  whatever  apparatus,  fixtures,  or 
tools  a  master  uses,  in  his  business. — Dres- 
ser's Employer's  Liability,  §  48.  .  .  . 
Whether  there  may  be  a  distinction  in  this 
connection  between  tools  and  appliances  used 
in  the  repair  of  the  ways,  works  or  machin- 
ery, and  the  tools,  implements  and  appli- 
ances used  in  the  regular  prosecution  of  the 
business  of  the  employer — whether  a  hammer, 
crow-bar  or  rope  used  in  the  work  of  repair- 
ing the  track  of  a  railway  may  not  be  'plant 
connected  with,  or  used  in  the  business'  of  a 
railway  company,  while  chock  blocks  of  con- 
stant necessary  use  in  the  regular  business 
of  a  furnace  company  to  hold  its  slag  cars 
— hot-pots — in  place  on  inclined  tracks  while 
they  cool,  are  to  be  considered  as  a  part  of 
the  plant — we  need  not  decide  in  this  case, 
though  it  would  seem  there  is  little  basis 
for  such  a  distinction.  Be  that  as  it  may, 
however,  we  are  satisfied  on  principle  and 
authority,  that  the  chocks  referred  to  in  the 
sixth  count  constituted  a  part  of  the  'plant' 
of  the  defendant  company,  as  that  term  is 
used  in  the  statute.  The  demurrer  to  that 
count  predicated  as  it  was,  on  the  contrary 
theory,  was  properly  overruled." 

A  stick  to  be  inserted  between  an  attached 
pulley  and  a  "shifter"  pulley,  to  hold  the 
belting  on  the  unattached  "shifter"  while  the 
machine  operated  by  the  attached  pulley  is 
at  rest,  and  keep  it  from  working  off  the 
"shifter"  and  on  the  attached  pulley,  is  part 
of  the  "plant"  of  the  employer.  Going  v. 
Alabama  Steel,  etc.  Co.  141  Ala.  537,  37  So. 
784,  wherein  the  court  said:  "The  theory  of 
plaintiff's  case  is  that  having  occasion  to 
stop  the  machine  to  sharpen  the  drill  point, 
he  shifted  the  belt  to  the  loose  pulley  and 
sought  to  secure  it  there  by  inserting  the 
flat  stick  which  defendant  had  provided  for 
that  purpose,  but  which  had  no  notch  in  it, 
and  was  therefore  an  unfit  and,  in  that  sense, 
a  defective  appliance  for  that  purpose,  that 
because  of  such  unfitness  or  defective  condi- 
tion the  stick  was  shaken  out  of  place, 
thereby  allowing  the  belt  to  run  back  onto 
the  tight  pulley,  and  start  the  machine,  and 
that  the  motion  thus  imparted  to  the  ma- 
chine infiicted  his  injuries.  There  was  evi- 
dence tending  to  support  the  facts  under- 
lying this  theory.  In  our  opinion  these  facts 
prima  facie  presented  a  cause  of  action.  The 
appliance  for  securing  the  belting — ^the  little 
fiat  stick — was  a  part  of  the  plant  of  tlio 
defendant ;  and  its  inadequacy  or  inadaptabil- 
ity to  the  end  for  which  it  was  to  be  em- 
ployed  was  a  defect  in  the  condition  of  de- 
fendant's  plant.     Tho  duty   of   supplying  a 
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proper  appliance  was  upon  the  defendant, 
and  the  fact  that  only  this  defective  one  was 
at  hand  showed  prima  facie  defendant's  neg- 
ligence in  that  regard. — Sloss-Sheffield  Steel, 
etc.  Co.  V.  Mobley,  139  Ala.  425." 

A  ladder  connected  with  or  used  in  the 
business  of  a  contractor  engaged  at  the  time 
in  constructing  a  building  is  a  part  of  the 
"ways,  works,  machinery,  or  plant"  of  such 
contractor's  business.  Huyck  v.  McNerney, 
163  Ala.  244,  50  So.  926-929,  wherein  it  was 
said:  'The  demurrant  relies  on  Birmingham 
Furnace,  etc.  Co.  v.  Gross,  97  Ala.  220,  12 
So.  36;  Georgia  Pac.  R.  Co.  v.  Brooks,  84 
Ala.  138,  4  So.  289;  Clements  v.  Alabama 
Great  Southern  R.  Co.  127  Ala.  166,  28  So. 
643;  Southern  R.  Co.  v.  Moore,  128  Ala.  435, 
29  So.  659,  and  Burton's  Case,  97  Ala.  240, 
12  So.  88;  all  save  the  last  being  adjudica- 
tions mentioned  and  expressly  doubted  in 
soundness  in  the  more  recent  announcement 
made  in  Sloss-Sheffield  Steel,  etc.  Co.  v. 
Mobley,  139  Ala.  425,  36  So.  181.  It  is  evi- 
dent that  our  previous  decisions,  discussed 
in  the  Mobley  Case,  if  followed,  would  have 
led  to  a  ruling  on  the  demurrer  to  the  sixth 
count  opposed  to  that  pronounced  proper 
therein.  In  short,  both  the  Mobley  Case,  on 
the  one  hand,  and  the  Gross  Case  and  the 
others  mentioned,  on  the  other  hand,  cannot 
stand.  They  are  opposed.  We  therefore  con- 
clude, on  this  question,  in  accord  with  the 
latter,  and  as  appears  to  us,  with  the 
sounder,  doctrine  of  the  Mobley  Case.  A 
ladder,  used  by  a  master  in  pursuit  of  his 
business  as  a  contractor  engaged  in  the  con- 
struction of  a  building,  is  a  part  of  sucli 
contractor's  plant. — Sec.  2  Labatt,  §  68e  and 
note;  Id.  §  671d,  and  note."  The  ruling  in 
the  case  last  cited  was  subsequently  affirmed 
in  Grasselli  Chemical  Co.  v.  Davis,  166  Ala. 
471,  52  So.  36,  wherein  the  court  said;  "The 
iirst  assignment  of  error  insisted  on  is  to  the 
overruling  of  the  demurrer  to  the  first  count 
of  the  complaint.  The  gravamen  of  this  in- 
sistence is  that  the  ladder,  described  in  said 
coimt,  is  not  a  part  of  the  'plant'  of  the  de- 
fendant. It  is  true  that  the  cases  from  the 
courts  of  other  states,  cited  by  appellant,  do 
hold  that  a  ladder  is  a  tool,  and  not  a  part 
of  the  'plant.*  On  the  other  hand,  there  are 
cases  in  the  Knglish  and  other  courts  which 
hold  to  the  contrary.  We  hold  that,  under 
the  principles  laid  down  by  our  court,  the 
ladder  is  a  part  of  the  'plant.'" 

In  Riddle  v.  Bessemer  Soil  Pipe  Co.  170 
Ala.  559,  54  So.  525,  526,  it  was  held  that 
a  "dressing"  applied  to  a  belt  to  prevent  it 
from  slipping,  was  part  of  the  "plant"  of  the 
defendant  company. 

c  Illifiois  and  Indiana  Acta, 

It  has  been  held  that  a  hanging  scaffold, 
and  the  rope  supporting  it,  furnished  to  a 


bridge  worker  to  use  in  fastening  braces  to 
piles  in  order  to  support  the  bridge,  were  a 
part  of  the  "plant"  within  the  clause  of  the 
employers'  liability  act  of  Illinois  making 
corporations  liable  to  their  employees  for  in- 
juries resulting  from  "any  defect  in  the  condi- 
tion of  the  ways,  works,  plants  tools,  and 
machinery  connected  with  or  in  use  in  the 
business  of  such  corporation."  Cleveland,  etc. 
R.  Co.  V.  Au9tin,  127  111.  App.  281,  wherein  the 
court  said:  "Statutes  such  as  the  one  under 
consideration  are  in  their  nature  remedial. 
Their  purpose  is  to  supply  defects  or  abridge 
superfluities  in  the  law,  and  the  rule  is  that 
they  are  to  be  construed-  liberally  for  the 
suppression  of  the  mischief  and  the  advance- 
ment of  the  remedy,  and  we  are  not  disposed, 
therefore,  to  adopt  the  restricted  construction 
of  the  word  'plant'  contended  for  by  counsel 
for  appellant." 

The  first  clause  of  the  Indiana  employers' 
liability  act  is  in  terms  identical  with  the 
clause  of  the  Illinois  statute  just  quoted.  It 
has  been  held  that  a  complaint  which  alleged 
that  the  plaintiff  was  injured  as  the  result 
of  the  breaking  of  a  telegraph  pole  on  which 
he  was  working  under  orders  of  a  foreman 
did  not  state  a  cause  of  action  within  the 
first  clause  of  that  statute,  because,  while  a 
telegraph  pole  might  possibly  be  included 
within  the  term  "plant,"  it  could  not  be  in- 
cluded within  the  other  terms,  "ways,  works, 
tools,  and  machinery"  used  in  connection 
with  "plant"  in  the  statute.  Cleveland,  etc. 
R.  Co.  v.  Scott,  29  Ind.  App.  519,  64  N.  E. 
896. 

d.  New  York  Act, 

As  originally  passed,  the  New  York  em- 
ployers' liability  act  did  not  include  the  ex- 
pression "plant"  used  in  the  English  act 
from  which  it  was  adopted.  It  provided  that 
an  employer  should  be  liable  to  his  servant 
for  injuries  caused  by  defects  "in  the  ways, 
works,  and  machinery"  used  in  the  business 
of  the  employer.  In  1910,  however,  the  word 
plant"  was  added,  so  that  the  phrase  reads 
in  the  ways,  works,  machinery,  and  plant." 
Hamm  v.  Rock  wood  Sprinkler  Co.  88  N.  J,  L. 
573,  97  Atl.  730  (applying  New  York  act)  ; 
McKeon  v.  Proctor,  etc.  Mfg.  Co.  76  Misc. 
699,  135  N.  Y.  S.  291,  154  App.  Div.  740, 
139  N.  Y.  S.  805,  162  App.  Div.  784,  147 
N.  Y.  S.  1012;  Lipstein  v.  Provident  Loan 
Soc.  154  App,  Div.  732,  738,  139  N.  Y.  S. 
799.     And  see  the  reported  case. 

It  has  been  held  that  the  change  in  the 
New  York  statute  by  the  adding  of  the  word 
"plant"  has  had  the  effect  of  extending  the 
application  of  the  section  to  defects  in  every 
appliance  used  in  the  business  of  the  master. 
McKeon  v.  Proctor,  etc.  Mfg.  Co.  76  Misc, 
599,  135  N.  Y.  S.  291,  affirmed  154  App.  Div. 
740,   139  N.  Y.  8.  805;    Lipstein  T.  Provi- 
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dent  Loan  Soc.  154  App.  Div.  732,  139  X. 
Y.  S.  799.  And  see  the  reported  case.  In 
McKeon  v.  Proctor,  etc.  Mfg.  Co.  supra,  hold- 
ing that  a  pair  of  tongs  used  by  an  employee 
to  remove  a  "T**  fitting  from  a  pipe  were 
included  within  the  term  ''plant,"  the  court 
said:  "Section  200  of  the  Labor  Law  (as 
amended  by  the  act  of  1910)  permits  recov- 
ery by  an  employee,  who  is  himself  in  the 
exercise  of  proper  care,  against  his  employer, 
in  cases  where  the  former  is  injured,  'By 
reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant,  connected 
with  or  used  in  the  business  of  the  employer 
which  arose  from  or  had  not  been  discovered 
or  remedied  owing  to  the  negligence  of  the 
employer  or  of  any  person  in  the  service  of 
the  employer  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant,  were  in  proper  condition.' 
The  amendment  of  1910  added  the  word 
*plant'  to  the  provision  above  quoted,  which 
had  theretofore  related  only  to  ways,  works 
and  machinery.  Under  the  former  statute  it 
seems  to  have  been  held  that  subdivision  1 
of  section  200  did  not  enlarge  the  master's 
duty,  but  was  simply  declaratory  of  the  com- 
mon law.  Nappa  v.  Erie  R.  Co.  195  N.  Y. 
176,  181.  The  addition  of  the  word  'plant* 
has,  however,  largely  extended  the  scope  and 
application  of  the  statute.  ...  It  seems 
to  me  clear  that  the  intention  of  the  legisla- 
ture, in  adding  the  word  'plant'  to  subdivi- 
sion 1  of  section  200  of  the  Labor  Law,  was 
to  make  the  section  applicable  to  defects  in 
each  and  every  appliance  used  by  the  master 
in  his  business,  whether  simple  or  complex, 
and  whether  or  not  the  employer's  means  of 
knowledge  of  the  condition  of  the  instrument 
were  or  were  not  superior  to  those  of  the 
employee."  In  Lipstein  v.  Provident  Loan 
Soc.  154  App.  Div.  732,  139  N.  Y.  S.  799, 
it  was  held  that  a  ladder  used  in  a  pawn 
shop  to  reach  lighting  fixtures  suspended 
from  the  ceiling  was  a  part  of  the  "plant" 
within  the  statute.  The  court,  after  a  review 
of  English  and  American  decisions,  said: 
''Applying,  therefore,  the  various  tests  above 
suggested,  we  conclude  that  anything  (as  dis- 
tinguished from  persons),  animate  or  inani- 
mate, and  whether  fixed  or  movable,  that  is 
regularly  used  in  the  conduct  of  the  business 
of  an  employer,  and  that  is  neither  ways, 
works  nor  machinery,  and  without  which,  or 
something  of  a  similar  character,  such  busi- 
ness could  not  be  carried  on  in  the  usual  and 
ordinary  manner,  may  be  deemed  to  be  a 
portion  of  the  plant  connected  with  such 
business." 

The  following  other  particular  appliances 
have  been  held  to  be  part  of  the  "plant" 
within  the  amended  statute:  a  pipe  fitter's 
wrench,  Hamm  v.  Rockwood  Sprinkler  Co. 
88  N.  J.  L.  573,  97  Atl.  730;  a  rope  fur- 
nished to  secure  a  load  on  a  wagon,  Kerwin 


V.  Long  Island  R.  Co.  167  App.  Div.  898,  142 
K.  Y.  S.  1125;  a  skid  for  removing  barrels 
from  a  oar  to  a  platform,  Drury  v.  American 
Fruit  Product  Co.  163  App.  Div.  609,  513, 
148  N.  Y.  S.  675  (semble) ;  a  ladder,  Lipstein 
V.  Provident  Loan  Soc.  154  App.  Div.  732, 
139  N.  Y.  S.  799;  Sweet  v.  Electric  Co.  165 
App.  Div.  935,  149  N.  Y.  S.  609;  and  a  punch 
for  making  holes  through  steel  hoops.  See 
the  reported  case.  In  Sweet  v.  General  Elec- 
tric Co.  165  App.  Div.  935,  149  N.  Y.  S.  609, 
the  court  said:  "This  action,  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant,  has 
resulted  in  a  verdict  of  $2,000  in  favor  of 
the  plaintifif.  It  is  brought  under  the  pro- 
visions of  the  Labor  Law,  as  recently  amend- 
ed, and  under  the  authorities  it  is  not  to  be 
doubted  that  the  ladder  furnished  by  the  de- 
fendant was  defective  as  a  part  of  the  plant 
of  the  latter.  The  plaintiff  was  engaged  in 
doing  interior  painting  in  one  of  the  defend- 
ant's shops.  In  doing  this  work  a  platform 
had  been  erected,  and  ladders  were  used  to 
reach  the  platform.  Stepladders  had  been 
used,  but  these  were  taken  away  by  other 
painters  to  be  used  in  another  part  of  the 
plant.  One  of  plaintiff's  fellow-workmen 
asked  the  defendant's  foreman  for  a  ladder, 
and  one  was  produced  from  another  part  of 
the  defendant's  plant.  When  placed  for  the 
purpose  of  permitting  the  plaintiff  to  ascend 
to  the  platform  it  slipped  upon  the  smooth 
hardwood  fioor  and  fell,  causing  the  plaintiff's 
injuries.  The  ladder  had  been  equipped  with 
spurs  at  the  foot  to  prevent  slipping,  but 
the  evidence  was  such  as  to  justify  the  jury 
in  finding  that  these  spurs  had  worn  down 
so  that  they  were  not  sufficient  for  the  pur- 
pose for  which  they  were  designed,  and  this, 
imder  the  statute,  is  a  defect  in  the  defend- 
ant's plant  for  which  it  is  answerable." 

4.  English  Bills  of  Sale  Act. 

It  has  been  held  that  a  horse  is  not  "plant" 
within  the  English  Bills  of  Sale  Act.  Lon- 
don, etc.  Counties  Loan,  etc.  Co.  v.  Creasey 
[1897]  1  Q.  B.  442,  affirmed  [1897]  1  Q.  B. 
768  {diatinguishing  Yarmouth  v.  France,  19 
Q.  B.  D.  647,  died  supra  in  subdivision  II, 
3,  a.  Employers*  Liability  Act,  English  Aoi). 
Smith,  L.  J.  said:  "The  question  depends 
upon  the  meaning  of  the  word  'plant'  as  used 
in  8.  6,  sub-s.  2,  of  the  Bills  of  Sale  Act, 
1882,  and  not  upon  its  meaning  as  used  in 
the  employers'  liability  act,  under  which 
the  case  of  Yarmouth  v.  France  was  decided. 
In  the  sub-section  which  we  have  to  con- 
strue, the  word  'plant'  is  inserted  between 
the  words  'fixtures'  and  'trade  machinery,' 
and  the  enactment  applies  to  cases  'where 
such  fixtures,  plant,  or  trade  machinery  are 
used  in,  attached  to,  or  brought  upon  any 
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land,  farm,  factory,  workshop,  shop,  house, 
warehouse  or  other  place  in  substitution  for 
any  of  the  like  fixtures,  plant,  or  trade  ma- 
chinery specifically  described  in  the  schedule 
to  such  bill  of  sale.'  I  think  that  the  leg- 
islature were  dealing  with  what  are  ordi- 
narily termed  fixtures,  plant,  and  trade  ma- 
chinery, and  that  it  would  be  beyond  all 
reason  to  hold  that  the  term  'plant'  in  the 
sub-section  applies  to  cab  horses  which  have 
been  substituted  for  other  cab  horses  used 
in  the  business  of  a  cab  proprietor." 

6.  Mechanic's  Lien  Law. 

A  mechanic's  lien  given  by  statute  to  a 
materialman  who  furnishes  materials  for,  or 
used  in  and  about,  the  construction,  has  been 
held  not  to  extend  to  machinery  furnished  to 
a  bridge  building  company,  which  was  used 
for  the  manufacture  of  artificial  stone,  since 
such  machinery  constituted  part  of  the 
''plant"  of  the  contractor  and  was  not  ma- 
terials. Basshor  v.  Baltimore,  etc.  R.  Co. 
65  Md.  99,  103,  3  Atl.  285,  wherein  it  was 
said :  ''You  might  just  as  well  say,  that 
the  mill  by  which  the  lumber  is  sawed,  or 
the  tools  used  by  the  mechanic  in  building  a 
house,  are  materials  furnished  in  the  con- 
struction of  the  house,  as  to  say  that  the 
machinery  used  in  the  manufacture  of  the 
artificial  stone  is  to  be  considered  as  part 
of  the  materials  used  in  the  construction  of 
the  masonry  work  of  the  defendants'  bridges. 
The  machinery  thus  used  is  the  plant  of  the 
contractor,  and  can  in  no  sense  be  said  to 
be  materials  furnished  or  used  in  building 
the  bridges." 

Under  a  similar  mechanic's  lien  law  in 
Nebraska,  it  has  been  held  that  shanties  and 
temporary  stables  furnished  by  a  railroad 
contractor  for  his  men  were  not  a  "plant" 
and  were  subject  to  the  lien.  Stewart-Chute 
Lumber  Co.  v.  Missouri  Pac.  R.  Co.  28  Neb. 
39,  44  N.  W.  47,  50,  wherein  the  court  ap- 
proved Basshor  v.  Baltimore,  etc.  R.  Co. 
supra,  but  distinguished  it  on  the  facts  as 
follows:  ''I  agree  with  the  writer  of  that 
opinion  that  the  machinery  used  as  the 
plant  of  a  contractor,  remote  as  this  one 
doubtless  was  from  the  work,  could  scarcely 
be  said  to  be  furnished  in  the  construction  of 
the  work.  But  the  shanties  and  temporary 
stables  furnished  by  a  railroad  contractor  for 
the  shelter  of  his  men  and  animals  on  the 
line,  and  at  the  scene  of  the  work,  are  in  no 
sense  'a  plant.'"  The  authority  of  the  fore- 
going Nebraska  case  as  defining  the  word 
"plant"  is  rendered  questionable,  however,  by 
the  fact  that,  on  the  point  of  the  lien,  it  was 
overruled  in  Stewart-Chute  Lumber  Co.  v. 
Missouri  Pac.  R.  Co.  33  Neb.  29,  wherein 
the  court  held  that  the  materialman's  lien 
did  not  attach  to  the  shanties  and  stables 
in  question,  but  said  nothing  as  to  the  defi- 
nition of  the  word  "plant," 


Under  the  mechanic's  lien  law  of  Penn- 
sylvania, which  allows  a  claim  to  be  filed 
against  more  than  one  structure  only  when 
they  "are  all  intended  to  form  a  part  of  one 
plant,"  it  has  been  held  that  several  resi- 
dences in  a  row  are  not  part  of  the  same 
"plant,"  Todd  v.  Gernert,  223  Pa.  St.  103, 
72  Atl.  249;  and  that  a  residence  and  a  gar- 
age cannot  be  considered  parts  of  one  plant, 
Schively  v.  Radell,  227  Pa.  St.  434,  76  Atl. 
209.  In  Todd  v.  Gernert,  supra,  the  court 
said:  "The  right  to  file  a  lien  at  all  is 
purely  statutory,  and  may  be  exercised  only 
as  the  statute  directs.  This  is  not  questioned 
by  counsel  for  appellant,  but,  that  his  client's 
claim  may  be  brought  within  the  statute,  he 
asks  us  to  say  that  the  three  dwelling  houses 
are  all  intended  to  form  one  plant.  In  the 
claim  filed  they  are  not  described  as  forming 
part  of  one  plant,  and  if  these  words  had 
been  inserted  in  it,  their  use,  in  the  face  of 
the  description  of  the  properties  as  three 
separate  brick  dwelling  houses,  would  have 
to  be  regarded  as  surplusage  and  as  evidence 
of  an  utter  misconception  of  the  meaning  of 
a  'plant.'  That  word  is  to  be  given  its  or- 
dinary sense  of  property  owned  or  used  in 
carrying  on  some  trade  or  business.  Men 
speak  daily  of  the  plant  of  a  foundry,  fac- 
tory, mill  or  railroad,  but  the  term  has  not 
yet  been  applied  to  a  row  of  dwellings  where 
the  only  business  carried  on  is  housekeeping.*' 
And  in  Schively  v.  Radell,  227  Pa.  St.  434, 
76  Atl.  209,  211,  it  was  said:  "Again,  a 
dwelling  house  and  garage  cannot  be  con- 
sidered as  parts  of  one  plant  in  contempla- 
tion of  this  provision  of  the  section.  It  does 
not,  like  sec.  3,  recognize  a  'residential'  plant, 
but  permits  only  a  single  claim  to  be  filed 
against  two  or  more  structures  when  part  of 
a  business  plant.  The  word  'plant'  is  used 
in  this  section  in  its  commercial  sense,  as 
we  have  held,  and  is  to  be  given  its  ordinary 
sense  of  property  owned  or  used  in  carrying 
on  some  trade  or  business:  Todd  v.  Gernert, 
223  Pa.  St.  103." 


V. 

PACIFIC  GAS  AND 
COHPANT 


California  Supreme  Court — October  3,  1914. 
16S  Cat.  4:96;  14:8  Pac.  '721. 


Munloipal  Corporatlonfl  —  Proaeovtioit 
for  Violation  of  Ordinaiuie  —  Nature 
of  Pro€»eediiiS. 

Action  against  a  railroad  company  for  vio- 
lation of  a  city  ordinance  requiring  the  sprin- 
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kJing  of  tracks,  in  which  the  railroad  com- 
pany  was  sentenced  to  pay  a  fine  of  $400, 
if  crimiaal  in  character. 
[See  note  at  end  of  this  case.] 

Appeal  —  Prooeedins  for  Violation  of 
Ordinanoe  —  Appellate  Jnrladiotion. 

Const,  art.  6,  §  4,  provides  that  the  su- 
preme court  shall  have  jurisdiction  on  ap- 
peal from  the  superior  courts  in  all  criminal 
cases  where  judgment  of  death  has  been 
rendered,  and  that  the  district  courts  of  ap- 
peal shall  have  jurisdiction  in  criminal  cases 
prosecuted  by  indictment  and  information  in 
a  court  of  record,  except  in  criminal  cases, 
where  judgment  of  death  has  been  rendered. 
Held,  tiiat  where  defendant  electric  company 
was  prosecuted  for  violating  a  city  ordinance 
requiring  the  sprinkling  of  tracks,  and  was 
fined  $400,  an  appeal  lay  to  the  district 
court  of  appeal  and  not  to  the  supreme 
court 

Appeal  from  Superior  Court,  Sacramento 
county:     Hughes,  Judge. 

Prosecution  of  Pacific  Gas  and  Electric 
Company  for  violation  of  municipal  ordi- 
nance. Defendant  convicted  in  police  court 
of  city  of  Sacramento.  Judgment  affirmed  by 
superior  court.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.  Appeal  dis- 
missed. 

Wtn.  B.  Bosley,  Thos.  J.  S!trauh  and  L.  T. 
Ilatfield  for  appellant. 

U.  8.  Wehh  and  J.  Charles  Jones  for  re- 
spondent. 

[496]  Shaw,  J. — ^In  this  case  the  respond- 
ent moves  to  dismiss  the  appeal,  on  the 
ground  that  the  supreme  court  has  no  appel- 
late jurisdiction  of  the  case. 

[497]  The  defendant  was  convicted  in  the 
police  court  of  the  city  of  Sacramento,  of  the 
offense  of  violating  an  ordinance  of  that 
city,  and  was  sentenced  to  pay  a  fine  of  four 
hundred  dollars.  The  ordinance  required 
every  person  or  corporation  operating  a 
street-railroad  in  the  city  to  sprinkle  with 
water  a  sufficient  portion  of  the  street  in 
and  near  its  tracks  to  prevent  the  motion  of 
the  cars  from  raising  dust,  and  declared  that 
a  violation  thereof  should  be  a  misdemeanor, 
punishable  by  a  fine  or  imprisonment.  The 
defendant  owned  and  operated  a  street-rail- 
road in  Sacramento.  On  appeal  to  the  su- 
perior court  of  Sacramento  County  the  judg- 
ment of  conviction  in  the  police  court  was 
affirmed.  From  this  judgment  of  affirmance 
in  the  superior  court,  the  defendant  has  at- 
tempted to  take  an  appeal  to  the  supreme 
court. 

The  jurisdiction  of  the  supreme  court  and 
the  district  courts  of  appeal  is  prescribed  by 
section  4  of  article  VI  of  the  constitution. 
The  portions  thereof  material  to  the  question 
here  involved  are  as  follows: 


"The  supreme  court  shall  have  appellate 
jurisdiction  on  appeal  from  the  superior 
courts  in  all  cases  in  equity,  except  such  as 
arise  in  justices'  courts;  also,  in  all  cases 
at  law  which  involve  the  title  or  possession 
of  real  estate,  or  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine, 
or  in  which  the  demand,  exclusive  of  interest, 
or  the  value  of  the  property  in  controversy, 
amounts  to  two  thousand  dollars;  also,  in 
all  such  probate  matters  as  may  be  provided 
by  law;  also,  on  questions  of  law  alone,  in 
all  criminal  cases  where  judgment  of  death 
has  been  rendered:"    .    .    . 

''The  district  courts  of  appeal  shall  have 
appellate  jurisdiction  on  appeal  from  the 
superior  courts  in  all  cases  at  law  in  which 
the  demand,  exclusive  of  interest,  or  the 
value  of  the  property  in  controversy,  amounts 
to  three  hundred  dollars,  and  does  not  amount 
to  two  thousand  dollars;  also,  in  all  cases 
of  forcible  and  unlawful  entry  and  detainer 
(except  such  as  arise  in  justices'  courts),  in 
proceedings  in  insolvency,  and  in  actions  to 
prevent  or  abate  a  nuisance;  in  proceedings 
of  mandamus,  ceriiorariy  and  prohibition, 
usurpation  of  office,  contesting  elections  and 
eminent  domain,  and  in  such  other  special 
proceedings  as  may  be  provided  by  law  (ex- 
cepting cases  in  which  appellate  jurisdiction 
is  given  to  the  supreme  court) ;  also,  on  ques- 
tions of  law  alone,  in  all  criminal  cases  prose- 
cuted by  indictment  or  information  in  a  court 
of  record,  [498]  excepting  criminal  cases 
where  judgmoit  of  death  has  been  rendered." 
There  is  a  corresponding  provision  relating 
to  the  original  jurisdiction  of  the  superior 
court,  which  is  as  follows: 

"The  superior  court  shall  have  original  ju- 
risdiction in  all  cases  in  equity,  and  in  all 
cases  at  law  which  involve  the  title  or  posses- 
sion of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  mimicipal 
fine,  and  in  all  other  cases  in  which  the  de- 
mand, exclusive  of  interest  or  the  value  of 
the  property  in  controversy  amounts  to  three 
hundred  dollars,  and  in  all  criminal  cases 
amounting  to  felony,  and  cases  of  misde- 
meanor not  otherwise  provided  for:"  The 
section  proceeds  to  enumerate  other  cases  in 
which  the  superior  court  has  jurisdiction 
which  it  is  not  necessary  here  to  mention. 
(Art.  VI.  sec.  5.) 

One  of  the  points  urged  against  the  valid- 
ity of  the  judgment  of  conviction  is  that  the 
ordinance  of  the  city  of  Sacramento  is  un- 
constitutional. The  contention  of  the  de- 
fendant is  that  this  claim  brings  the  case 
within  the  appellate  jurisdiction  of  the  su- 
preme court  because  it  brings  directly  in 
question  the  legality  of  a  "municipal  fine.' 
It  is  argued  that  the  term  "municipal  fine' 
as  used  in  the  constitutional  provision  above 
quoted  includes  fines  imposed  for  a  violation 
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of  a  city  ordinance.  It  has  long  been  settled 
that  actions  of  this  character  are  criminal 
and  not  civil  actions.  Santa  Barbara  v. 
Sherman,  61  Cal.  57.  Practically  the  same 
question  that  is  involved  here  was  before  this 
court  in  1866  in  People  v.  Johnson,  30  Cal. 
98,  and  was  there  decided  adversely  to  ap- 
pellant's contention.  The  defendant  there 
was  convicted  in  the  court  of  a  justice  of  the 
peace  of  the  offense  of  unlawfully  collecting 
toll  without  a  license,  which  was  declared  by 
statute  to  be  a  misdemeanor.  On  appeal 
to  the  county  court  the  conviction  was  af- 
firmed. Thereupon  the  defendant  undertook 
to  appeal  to  the  supreme  court,  claiming  that 
the  case  involved  the  validity  both  of  a  toll 
and  of  a  municipal  fine  within  the  meaning 
of  the  constitution.  The  court  held  that  it 
was  not  a  mimicipal  fine  within  the  meaning 
of  the  constitution.  Taking  up  the  question 
of  jurisdiction  upon  the  theory  that  it  in- 
volved the  legality  of  a  "toll,"  the  court, 
after  quoting  the  constitutional  provision 
then  in  force,  which  was  in  all  substantial 
particulars  identical  with  that  now  in  force, 
said:  "The  power  conferred  in  the  foregoing 
language  relates  to  [499]  four  separate 
branches  of  the  general  subject,  which  are 
separately  and  specifically  enumerated:  1. 
Cases  in  equity.  2.  All  cases  at  law  of  a 
certain  character.  3.  All  cases  arising  in 
the  probate  courts.  4.  All  criminal  cases  of 
a  certain  grade.  In  view  of  this  clear  and 
precise  division  of  the  subject  matter  aside 
from  the  ordinary  import  of  the  words  'cases 
at  law,'  it  is  dear  that  those  words  refer 
only  to  civil  as  distinguished  from  criminal 
cases.  Equity  cases  are  first  provided  for; 
then  civil  cases  at  law;  then  probate  cases; 
and  lastly,  criminal  cases.  That  such  is  the 
true  reading  is  made  still  more  obvious  by  a 
reference  to  the  sixth  section  of  the  same 
article  which  defines  the  jurisdictions  of  the 
district  courts  where  the  same  language  is 
used."  The  sixth  section  referred  to  is  sub- 
stantially the  same  as  the  fifth  section  above 
quoted  from  our  present  constitution. 

We  are  entirely  satisfied  with  the  reason- 
ing and  decision  in  People  v.  Johnson.  Peo- 
ple V.  Johnson  was  cited  and  approved  in 
Wheeler  v.  Donnell,  110  Cal.  667,  43  Pac.  1. 
A  similar  question  was  decided  in  Matter 
of  Curtis,  108  Cal.  661,  41  Pac.  793,  declar- 
ing that  the  jurisdiction  of  the  supreme 
court  in  criminal  cases  extends  only  to  those 
which  are  prosecuted  by  information  or  in- 
dictment. The  decision  in  People  v.  Johnson 
had  established  the  meaning  of  this  clause 
in  the  constitution  of  1849  as  embracing  civil 
cases  only,  and  the  people  in  the  constitution 
of  1879  adopted  the  same  language  to  define 
the  jurisdiction  of  the  supreme  court.  It 
must  be  presumed  that  this  language  was 


selected  with  knowledge  of  the  construction 
which  had  been  given  to  it  and  with  the  in- 
tention that  it  should  have  the  same  mean- 
ing. (Sharon  v.  Sharon,  67  Cal.  189,  7  Pac. 
456,  635,  8  Pac.  709;  People  v.  Edwards,  93 
Cal.  153,  28  Pac.  831;  People  v.  O'Brien,  96^ 
Cal.  181,  31  Pac.  45;  Morton  v.  Broderick, 
118  Cal.  483,  50  Pac.  644;  People  v.  Webb, 
38  Cal.  477;  People  v.  Coleman,  4  Cal,  50, 
60  Am.  Dec.  581.)  The  question  must  be 
considered  as  settled. 

The  appeal  is  dismissed. 

Melvin,  J.,  Lorigan,  J.,  and  Henshaw,  J.,. 
concurred. 

Sloes,  J.,  being  disqualified,  does  not  par- 
ticipate in  the  foregoing. 

NOTE. 

Nature    of    Aetion.   or    Prooeedins    for 
Violation  of  Munioipal  Ordinanee. 

In  Fortune  v.  Wilburton,  6  Ann.  Cas.  287, 
it  was  held  that  an  action  for  the  violation  of 
a  municipal  ordinance  was  a  civil,  and  not 
a  criminal,  suit.  A  number  of  reoent  cases 
have  passed  on  this  question,  the  views  taken 
being  so  variant  that  the  decisions  are  pre- 
sented by  jurisdictions. 

In  Alabama  it  has  been  held  that  a  prose- 
cution for  the  violation  of  a  municipal  ordi- 
nance is  quasi-criminal.  Selma  v.  Shivers, 
150  Ala.  502,  43  So.  565;  Barron  v.  Anniston, 
157  Ala.  399,  48  So.  58;  McKinstry  v.  Tusca- 
loosa, 172  Ala.  344,  54  So.  629;  Perry  v. 
State,  1  Ala.  App.  253,  55  So.  1035;  Craig  t. 
Birmingham  (Ala.)  71  So.  983.  "The  pro- 
ceeding was  quaai-criminal.  It  was  com- 
menced by  affidavit  and  warrant,  and  was 
essentially  in  the  nature  of  a  prosecution.  It 
was  not  in  any  sense  an  action  for  debt. 
The  fact  that  the  case  was  triable  de  novo 
in  the  city  court  on  appeal  from  the  mayor  \s 
court  did  not  cliange  the  character  of  the 
proceeding  from  that  of  a  prosecution  crimi- 
nal in  its  form  and  nature  to  that  of  a  civil 
action  in  debt."  Selma  v.  Shiver,  supra. 
"While  our  own  court,  as  well  as  others, 
speaks  of  these  proceedings  as  quasi-criminal^ 
neither  defines  just  how  far  criminal  they 
are;  yet  we  think  it  safe  to  say  that,  while 
they  do  not  strictly  come  within  the  defini- 
tion of  criminal  cases  (because  they  are  not 
for  ofTenses  against  the  state  in  its  sovereign 
capacity),  yet,  as  the  city  is  one  of  the 
governmental  instrumentalities,  clothed  with 
a  part  of  the  sovereignty  of  tlie  state,  these 
ofi'enses — particularly  those  which  may  be 
punished  by  imprisonment  or  hard  labor — 
partake  so  far  of  the  nature  of  criminal  prose- 
cutions that  they  should  be  subject  to  the 
same  rules  of  evidence.  It  seems  that  the  leg^is- 
lative  intent  was  to  make  it  clear  that  this 
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interpretation  should  be  placed  upon  the 
charter  of  the  city,  for  in  the  amendment 
thereto  it  is  declared  that:  The  proceedings 
on  such  appeal  shall  be,  in  all  respects,  as 
prescribed  by  law  in  cases  of  appeals  from 
the  judgment  of  the  county  court  in  criminal 
cases,  except  as  herein  changed/  Acts  1898- 
99,  pp.  508-516."  Barron  v.  Anniston,  160 
Ala.  502,  43  So.  565.  The  character  of  such 
a  prosecution  is  not  changed  by  the  Munici- 
pal Code  (Acts  1907,  p.  790  et  soq.  copied 
in  the  Pol.  Code,  c.  32) ;  McKinstry  v.  Tus- 
caloosa, 172  Ala.  344,  54  So.  629.  The  sec- 
tions of  the  code  (Code  1907,  c.  612,  §§  6243- 
6266)  relating  to  appeals  and  writs  of  error 
and  obviating  the  necessity  of  assigning 
errors  in  criminal  cases  do  not  apply  to  a 
prosecution  for  the  violation  of  a  municipal 
ordinance.  Perry  v.  State,  1  Ala.  App.  253, 
55  So.  1035;  Craig  v.  Birmingham  (Ala.)  71 
So.  983.  And  see  Dreyfus  v.  Montgomery,  4 
Ala.  App.  270,  58  So.  730;  Creel  v.  Jasper 
(Ala.)  69  So.  239.  Nor  is  such  an  action 
affected  by  the  statute  (Acts  1894-5,  p.  527, 
§  6)  providing  that  on  an  appeal  from  a  con- 
viction in  the  police  court  to  the  criminal 
county  court  the  "defendant  shall  be  tried 
in  the  said  criminal  court  de  novo,  and  with- 
out a  jury,  as  though  said  prosecution  had 
been  begun  in  the  criminal  court."  Perry  v. 
State,  1  Ala.  App.  253,  55  So.  1035. 

In  Arkansiis  it  has  been  held  that  an  ac- 
tion for  the  violation  of  a  municipal  ordi- 
nance is  quasi-criminal.  Du  Val  v.  Hot 
Springs,  34  Ark.  560;  Kussellville  v.  Ed- 
wards, 80  Ark.  314,  97  S.  W.  67.  And  see 
Cauthron  v.  State,  43  Ark.  128.  Compare 
Fortune  v.  Wilburton,  142  Fed.  114,  6  Ann. 
Cas.  565,  73  C.  C.  A.  338,  4  L.R.A.(N.S.) 
782,  affirming  5  Indian  Ter.  251,  6  Ann.  Cas. 
287,  82  S.  W.  738  (applying  Arkansas 
btatute).  The  action  is  governed  by  the 
practice  in  criminal  cases.  Du  Val  v.  Hot 
Springs,  34  Ark.  560.  In  Kussellville  v.  Ed- 
wards, 80  Ark.  314,  97  S.  W.  57,  it  was  held 
that  the  fact  that  the  only  question  left  in 
the  case  was  as  to  the  costs,  did  not  change 
it  to  a  civil  action. 

In  California  an  action  for  the  violation 
of  a  municipal  ordinance  is  criminal  in  its 
character.  Ex  p.  Clark,  24  Cal.  App.  389, 
141  Pac.  831.  And  see  the  reported  case. 
Thus,  in  the  reported  case,  it  is  held  that  an 
action  under  an  ordinance  declaring  that  a 
violation  thereof  shall  be  a  misdemeanor, 
punishable  by  a  fine  or  imprisonment,  is  a 
criminal  and  not  a  civil  action.  In  the  case 
of  £x  p.  Clark,  supra^  there  was  involved 
an  ordinance  relating  to  the  sale  of  in- 
toxicating liquors,  and  kindred  subjects,  by 
the  terms  of  whicli  the  sale  of  intoxicat- 
ing liquors  in  a  certain  city  was  declared 
to   be    unlawful,    and    the    specific    penalty 


of  forty  dollars  was  imposed  for  the  breach 
thereof,  which  penalty  it  was  provided 
should  be  recoverable  in  a  civil  action  by 
the  city  against  the  violator  of  the  ordi- 
nance. The  ordinance  further  provided  that 
"whenever  judgment  is  given  and  entered  in 
any  such  action  in  favor  of  the  city  of 
Sanger  for  the  recovery  of  the  amount  of 
such  penalty  and  costs,  the  same  may  be 
enforced  by  execution,  as  provided  in  sec- 
tion 684  of  the  Code  of  Civil  Procedure  of 
the  State  of  California,  which  section  of 
said  code  is  hereby  adopted  in  so  far  as  the 
same  is  applicable;  and  if  the  judgment  in 
any  such  action  direct  that  the  defendant 
therein  be  arrested,  execution  may  issue 
against  the  person  of  such  judgment  debtor 
after  the  return  of  execution  against  his 
property  unsatisfied  in  whole  or  in  part,  and 
require  the  officer  to  whom  the  same  is  di- 
rected to  arrest  such  judgment  debtor  and 
commit  him  to  the  county  jail."  A  trial  in 
the  usual  form  of  civil  trial  was  had,  judg- 
ment was  rendered  against  the  defendant, 
execution  was  issued  and  returned  unsatis- 
fied, and  the  defendant  was  committed  to 
jail.  The  court  said:  **The  chief  conten- 
tion of  the  petitioner  herein  is  that  her  ar- 
rest and  imprisonment  are  illegal  for  the  rea- 
son that  she  has  been  proceeded  against  and 
is  being  imprisoned  in  a  civil  action  not 
involving  fraud  or  wilful  tort,  or  a  militia 
fine  in  time  of  peace;  but  which,  though 
civil  in  form  is  criminal  in  nature  because 
solely  involving  the  imposition  of  a  penalty 
for  the  commission  of  a  misdemeanor;  which 
proceedings,  the  petitioner  contends,  were 
instituted  and  conducted  by  the  city  of  San- 
ger in  its  own  name  and  in  the  form  and 
with  the  process  of  civil  actions,  in  viola- 
tion of  the  provisions  of  the  constitution,  and 
the  laws  of  the  state  passed  thereunder,  regu- 
lating the  prosecution  of  persons  for  crimes. 
Section  20  of  article  VI.  of  the  state  con- 
stitution provides  that  'that  style  of  all 
process  shall  be  "The  People  of  the  State  of 
California,"  and  all  prosecutions  shall  be  in 
their  name  and  by  their  authority.'  •  .  . 
It  is  urged  by  the  respondent  that  the  offense 
for  which  the  defendant  has  been  prosecuted 
is  not  such  a  public  offense  as  to  entitle  it 
to  the  application  of  this  section  of  the  con- 
stitution for  two  reasons:  1.  Because  it 
comes  within  that  class  of  minor  infractions 
of  ordinances  which  are  denoted  in  the  de- 
cisions of  several  states  or  'quasi-criminal;' 
and,  2.  Because  it  is  not  an  offense  against 
the  public  generally,  but  only  an  infraction 
of  the  special  enactment  of  the  city  of 
Sanger  in  the  enforcement  of  which  that 
municipality  alone  is  interested.  As  to  the 
first  of  these  refinements  it  may  be  said  that 
no    such    intermediate    grade  between    civil 
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and  criminal  breaches  of  legal  obligations  is 
known  to  our  law.  Section  24  of  the  Code  of 
Civil  Procedure  states  that  'actions  are  of 
two  kinds:  civil  and  criminal;'  while  section 
22  of  the  same  code  provides  that  'an  action 
is  an  ordinary  proceeding  in  a  court  of  jus- 
tice by  which  one  party  prosecutes  another 
for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense/  There  is 
no  room  between  the  terms  of  these  two  sec- 
tions of  the  code  for  quasi-criminal  acts  or 
actions  for  their  prevention  or  redress.  .  .  . 
Nor  do  we  think  that  the  second  refinement 
of  the  respondent  can  be  drawn  from  the 
facts  of  this  case.  The  defendant  is  being 
proceeded  against  for  an  infraction  of  an 
ordinance  of  the  city  of  Sanger  adopted  as 
41  police  regulation,  and  making  unlawful 
the  sale  of  intoxicating  liquors  in  that  city. 
The  inhibited  act  is  in  its  very  nature  an 
offense  against  the  public  welfare,  and  has 
been  so  regarded  when  ordinances  forbidding 
its  commission  have  come  under  review;  be- 
sides, it  is  expressly  made  a  misdemeanor 
by  the  terms  of  the  municipal  incorporation 
act;  and  in  addition  to  this  the  defendant  is 
actually  being  deprived  of  her  liberty  by 
being  incarcerated  in  the  county  jail  at  public 
expense,  in  which  fact  or  condition  the  gen- 
eral public  is  interested  in  a  two-fold  sense. 
We  Uiink  the  offense  to  be  clearly  public  in 
its  nature,  and  the  proceeding  as  clearly 
.criminal  in  its  character.  We  think  also 
that  the  requirement  of  the  constitution  that 
prosecutions  shall  be  in  the  name  of  and  by 
the  authority  of  the  people  is  one  which  goes 
to  the  very  substance  and  not  mere  shadow 
of  those  essential  rights  to  which  the  in- 
dividual is  entitled  when  proceeded  against 
for  an  alleged  infraction  of  a  law  having  for 
its  penalty  the  deprivation  of  personal  lib- 
erty." In  Denninger  v.  Recorders'  Court,  145 
Cal.  629,  79  Pac.  360,  it  was  held  that  a 
municipality  had  the  power  to  punish  an  in- 
fraction of  an  ordinance  as  a  misdemeanor. 

In  Colorado  an  action  for  the  violation  of 
a  municipal  ordinance  may  be  instituted 
either  by  summons,  or  by  warrant  for  the  ar- 
rest of  the  accused,  and  is  in  the  nature  of  a 
civil,  and  not  a  criminal,  action.  Lloyd  v. 
Canon  City,  46  Colo.  195,  103  Pac.  288. 
And  see  Mclnerney  v.  Denver,  17  Colo.  302, 
29  Pac.  516. 

In  Georgia  it  has  been  held  that  the  prose- 
cution of  one  charged  w^ith  the  violation  of  a 
municipal  ordinance  is  a  "criminal  case" 
within  the  meaning  of  the  statute  providing 
within  what  time  a  bill  of  exceptions  must 
be  tendered  and  signed.  Porter  v.  State,  124 
Ga.  297,  62  S.  E.  283,  2  L.R.A.(N.S.)  730; 
Pearson  v.  Wimbish,  124  Ga.  701,  4  Ann.  Cas. 
501,  52  S.  E.  751;  Webb  v.  EUijay,  15  Ga. 
App.  642,  83  S.  £.  1099. 


In  Illinois  an  action  to  recover  a  penalty 
for  the  violation  of  a  city  ordinance  is  not 
a  criminal  prosecution,  but  a  civil  suit.  Kin- 
mundy  v.  Mahan,  72  111.  462;  Chicago  v. 
Knobel,  232  111.  112,  83  K.  E.  459;  Chicago 
V.  Williams,  254  111.  360,  08  N.  E.  666; 
Chicago  V.  Streeter,  152  lU.  App.  463;  Chi- 
cago V.  Shreffler,  175  111.  App.  547;  Chicago 
V.  Dunham  lowing,  etc.  Co.  175  111.  App. 
649;  Chicago  v.  Baranov,  189  III.  App.  25. 
And  the  rules  of  criminal  procedure  have  no 
application  thereto.  Chicago  v.  Williams, 
supra;  Chicago  v.  Dunham  Towing,  etc.  Co. 
supra;  Chicago  v.  Baranov,  supra.  And  see 
CTiicago  V.  Knobel,  232  lU.  112,  83  N.  E.  459. 
In  Chicago  v.  Williams,  supra,  the  court 
said :  "A  suit  by  a  city  or  village  to  recover 
a  penalty  for  the  violation  of  an  ordinance  is 
a  civil  suit  and  the  rules  applicable  to  crimi- 
nal procedure  have  no  application  thereto. 
Such  suit  may  properly  be  com- 
menced, like  any  other  suit,  by  a  summons. 
.  .  .  Such  suit  may  also  be  commenced 
by  complaint  under  oath,  upon  which  a  war- 
rant may  issue  for  the  arrest  of  the  party 
charged.  The  primary  purpose  of  requiring 
a  complaint  to  be  sworn  to  before  the  party 
charged  is  arrested  is  to  preserve  the  con- 
stitutional rights  of  the  accused  person  guar- 
anteed by  section  6  of  the  bill  of  rights  which 
provides  that  'no  warrant  shall  issue  with- 
out probable  cause,  supported  by  affidavit, 
particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be 
seized.'  Under  this  provision  of  the  consti- 
tution a  warrant  for  the  arrest  cannot  prop- 
erly issue  until  an  affidavit  has  been  filed. 
When  the  defendant  is  brought  before  the 
court  upon  a  warrant  the  procedure  there- 
after is  purely  civil  in  its  character  and  ia 
not  any  different  from  a  like  proceeding 
commenced  by  summons.  The  purpose  of  the 
arrest  is  a  means  of  obtaining  jurisdiction  of 
the  person  of  the  defendant  and  to  prevent 
his  possible  escape.  The  complaint  m&y 
stand  as  a  statement  of  the  plaintiff's  claim." 
But  in  Waverly  v.  Goss,  138  III.  App.  68,  it 
was  held,  with  respect  to  the  propriety  of  an 
instruction  as  to  the  defendant's  innocence, 
that  such  a  proceeding  is  not  criminal,  but 
quasi-criminal. 

It  is  well  settled  in  Indiana  that  an  ac- 
tion for  the  recovery  of  a  penalty  for  the 
violation  of  a  municipal  ordinance  is  a  civil 
action  and  that  the  same  rules  of  pleading 
are  applicable  as  in  cases  before  justices  of 
the  peace.  Hardenbrook  v.  Ligonier,  95  Ind. 
70;  Smith  v.  New  Albany,  175  Ind.  279,  93 
N.  E.  73;  Alles  v.  New  Albany,  175  Ind.  709, 
93  N.  E.  1080;  Ridge  v.  Crawfordsville,  4 
Ind.  App.  613,  31  N.  E.  207;  Hammond  v. 
New  York,  etc.  R.  Co.  5  Ind.  App.  526,  31 
N.  E.  817;  Greensburg  v.  Cleveland,  etc.  R, 
Co.  23  Ind.  App.  141,  55  N.  £.  46. 
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In  Iowa  an  action  for  the  violation  of  a 
municipal  ordinance  is  criminal  or  quasi- 
criminal  in  character.  Scranton  v.  Henson, 
151  la.  221,  130  N.  W.  1079. 

In  Louisiana  an  action  for  the  violation  of 
an  ordinance  "is  essentially  a  criminal  prose- 
cution in  character  and  purport,  involving 
only  an  exercise  of  the  police  power  of  the 
state."  State  v.  Lochte,  45  Jj&.  Ann.  1405, 
14  So.  215. 

In  Michigan  it  has  been  held  that  an  action 
for  the  violation  of  a  municipal  ordinance  is 
quasi-criminal  in  character,  though  it  is  in 
form  criminal.  In  re  Cox,  129  Mich.  635, 
89  N.  W.  440. 

In  Minnesota  a  prosecution  for  the  viola- 
tion of  a  municipal  ordinance,  which  is  pun- 
ishable by  fine  or  imprisonment,  is  a  criminal 
action.  State  v.  Nugent,  108  Minn.  267,  121 
N.  W.  898;'  Madison  v.  Martin,  109  Minn. 
292,  123  N.  W.  809.  And  see  St.  Paul  v. 
Stamm,  106  Minn.  81,  118  N.  W.  154. 

In  Missouri  a  prosecution  by  a  municipal 
corporation  for  the  recovery  of  a  fine  for  the 
violation  of  a  city  ordinance  is  regarded  as 
civil  in  form   and  is  governed  by  the  pro- 
cedure in  civil  cases,  though  it  is  quasi-crimi- 
nal in  character.     Kansas  City  v.  Neal,  122 
Mo.  232,  26  S.  W.  696 ;  Gallatin  v.  Tarwater, 
143  Mo.  40,  44  S.  W.  750 ;  Stevens  v.  Kansas 
City,  146  Mo.  460,  48  S.  W.  658;   Douglaa 
V.  Kansas  City,  147  Mo.  428,  48  S.  W.  861; 
State  V.  Muir,  164  Mo.  610,  66  S.  W.  285; 
Delaney  v.  Police  Court,  167'  Mo.  667,  67  S. 
W.  589;   Canton  v.  McDaniel,  188  Mo.  207, 
86  S.  W.  1092;  St.  Louis  v.  Young,  236  Mo. 
44,  63,  138  S.  W.  5;  St.  Louis  v.  Ameln,  235 
Mo.  669, 139  S.  W.  429;  King  City  v.  Duncan, 
238  Mo.  513,  142  S.  W.  246 ;  Canton  v.  Ligon, 
71  Mo.  App.  407;  Cassville  v.  Jimerson,  76 
Mo.  App.  426;  California  v.  Harlan,  75  Mo. 
App.  506;  Springfield  v.  Starke,  93  Mo.  App. 
70;   Louisiana   v.   Anderson,   100   Mo.   App. 
341,  73   S.  W.   875;   Mexico  v.  Harris,   115 
Mo.  App.   707,   92   S.   W.   505;    Gallatin  v. 
Fannin,  128  Mo.  App.  324,  107  S.  W.  479; 
Carthage  v.  Bird,  146  Mo.  App.  326,  129  S.  W. 
1054;   Caruthersville  v.  Palsgrove,  155  Mo. 
App.  564,  134  S.  W.  1032;  Hannibal  v.  Dud- 
ley, 158  Mo.  App.  261,  138  S.  W.  652;  Colum- 
bia V.  Samuels,  164  Mo.  App.  92,  147  S.  W. 
1132;    Koshkonong  v.    Boak,   173   Mo.   App. 
310,  158  S.  W.  874;  Meredith  v.  Wliillock, 
173  Mo.  App.  642,  158  S.  W.  1061;  Poplar 
Bluff  V.  Meadows,  187  Mo.  App.  460,  173  S. 
W.  11;    Marble   Hill   v.   Caldwell,   189   Mo. 
App.  286,   176   S.   W.  294;   Marble  Hill  v. 
Caldwell     (Mo.)     178     S.     W     226;     East 
Prairie  v.  Greer   (Mo.)   186  S.  W.  962.    And 
sec  State  v.  Gustin,  162  Mo.  108,  53  S.  W. 
421;  State  v.  Renick,  157  Mo.  292,  67  S.  W. 
713;  King  City  v.  Duncan,  238  Mo.  613,  142 
8.  W.  246;    Stanberry  v.   O'Neal,   166   Mo. 


App.  709,  160  S.  W.  1104;  Gi^ant  City  v, 
Simmons,  167  Mo.  App.  183,  161  S.  W.  187. 
Thus,  in  Stevens  v.  Kansas  City,  146  Mo. 
460,  48  S.  W.  668,  the  court  said:  "A  pro- 
ceeding in  a  police  court  to  punish  a  viola- 
tion of  a  municipal  ordinance  by  a  fine  or 
imprisonment  is  civil  in  form  and  quasi- 
criminal  in  character.  .  .  .  It  is  gov- 
erned by  the  rules  of  pleading  applicable  to 
civil  cases,  but  if  it  was  solely  civil  no  fine 
or  imprisonment  could  be  infiicted.  It  is 
therefore  a  quasi-civil  and  criminal  action. 
Partaking  of  .some  of  the  features  of  each, 
its  similitude  to  either  is  not  complete.  In 
pleading  it  is  more  nearly  like  a  civil  action 
but  in  its  effect  and  consequences  it  more 
nearly  resembles  a  criminal  proceeding.  It 
is  indispensable  to  "the  peace  and  well  being 
of  the  inhabitants  of  cities,  and  reaches  of- 
fenses which  state  laws  are  not  adapted  to 
punish.  This  being  its  nature  and  character, 
it  was  proper  that  the  appeal  and  the 
bond  required  should  be  like  an  appeal  from 
a  justice  of  the  peace  in  a  civil  case,  and 
it  was  also  proper  that  the  appeal  should  b^ 
to  the  criminal  court  of  Jackson  county  and 
not  to  the  circuit  court."  And  in  St.  Louis 
V.  Ameln,  236  Mo.  669,  139  S.  W.  429,  th& 
court  said:  "A  proceeding  in  the  name  of 
a  city  to  recover  a  penalty  for  the  breach  of 
an  ordinance  is  a  criminal  one  -  from  some- 
points  of  view.  It  revokes  some  of  the 
ideas,  terminology  and  machinery  of  the 
criminal  law,  but  it  is  also  a  civil  proceeding 
from  other  view-points.  The  best  the  law 
has  been  able  to  do  is  to  call  it  civil  or 
quasi-criminal   in   character.  .     .     The 

rule  is  to  not  apply  to  pleadings  in  such 
-proceedings   the    strict    rules   applicable    to 
criminal  informations.    They  are  accorded  a 
sensible  treatment  more  akin  to  that  given 
pleadings   in   magistrate   courts.     Generally 
it  is  sufficient  to  charge  the  offense  in  the 
language  of  the  ordinance  and  with  such  cer- 
tainty of  time,  place  and  manner  as  to  rea- 
sonably notify  defendant  of  the  charge  pre- 
ferred, thereby  enabling  him  to  prepare  his 
defense  and   subsequently   to   plead   res   ju- 
dicata or   (if  criminal  terminology  is  to  be 
used)   autrefois  convict  or  autrefois  acquit.**^ 
In  St.  Louis  V.  Young,  236  Mo.  44,  138  S.  W. 
6,  the  court  said:     "The  criminal  character 
of  such  cases  lies  then  in  the  fact  that  their 
object  is  to  punish,  and  that  the  proceeding 
involves  the  arrest  and  physical  restraint  of 
the  person  charged.    His  arrest  is  an  incident 
to  the  criminal  phase  of  the  case,   so  that 
when  he  is  in  custody  in  such  a  proceeding 
he  is  in  custody  on  a  criminal  charge."    In 
Meredith    v.    Whillock,    173   Mo.   App.    542, 
158  S.  W.  1061,  it  was  held  that  such  an 
action    is   not   a   criminal    case    within   the 
meaning  of  the  statute  (R.  S.  1909,  §  6383) 
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allowing  proof  of  the  conviction  of  criminal 
offense  to  affect  the  credibility  of  a  witness. 
Meredith  v.  Whillock,  173  Mo.  App.  642,  158 
S.  W.  1061.  But  in  the  recent  case  of  King 
City  V.  Duncan,  238  Mo.  613,  142  S.  W.  246, 
wherein  it  appeared  that  the  offense  for 
which  the  defendant  was  prosecuted  under  a 
municipal  ordinance  was  also  an  offense  un- 
der the  laws  of  the  state  and  malum  in  se, 
it  was  held  that  while  the  action  was  still 
civil  in  form,  though  quasi-criminal  in  char- 
acter, the  defendant  was  entitled  to  the  bene- 
fits that  attend  one  accused  of  crime  imder 
the  general  criminal  law,  that  is,  he  was  to 
enjoy  the  presumption  of  innocence  until  his 
guilt  was  established  beyond  a  reasonable 
doubt,  and  that,  too,  to  the  unanimous  sat- 
isfaction of  a  jury  of  twelv^e  men,  rather  than 
to  the  satisfaction  of  a  majority  of  three- 
fourths  of  the  jury,  as  in  civil  cases  in  courts 
of  record.  See  also  Stanberry  v.  O'Neal,  166 
Mo.  App.  709,  150  S.  W.  1104;  Grant  City  v. 
Simmons,  167  Mo.  App.  183,  151  S.  W.  187. 
But  where  the  element  essential  to  introduce 
the  criminal  character  of  the  offense  is  ab- 
sent, as  where  there  is  no  public  statute  in 
the  state  rendering  one  liable  to  punishment 
as  for  crime  covering  the  same  subject  as  the 
ordinance,  the  appeal  must  be  regarded  in 
all  respects  as  one  perfected  in  a  civil  case 
and  therefore  as  subject  to  the  requirement 
of  the  statute  and  the  rules  of  the  court  in 
such  cases.  Marble  Hill  v.  Caldwell,  189 
Mo.  App.  286,  176  S.  W.  294 ;  Marble  Hill  v. 
Caldwell  (Mo.)  178  S.  W.  226. 

In  a  recent  Montana  case,  in  speaking  of 
the  nature  of  an  action  for  the  violation  of 
an  ordinance,  to  which  there  was  attached 
a  penalty  in  the  form  of  a  fine  or  imprison- 
ment, or  both,  the  court  said :  ''Nevertheless, 
whether  such  offense  be  classified  as  civil  or 
criminal,  or  quasi-criminal,  the  prosecution 
to  enforce  the  penalty  does  not  arise  to  the 
dignity  of  a  criminal  prosecution,  in  the 
sense  in  which  that  expression  is  commonly 
used."  State  v.  Justice  Court,  46  Mont. 
376,  123  Pac.  406,  48  L.R.A.(N.S.)  166.  See 
also  Helena  v.  Kent,  32  Mont.  279,  4  Ann. 
Cas.  236,  80  Pac.  268;  State  v.  District  Court, 
37  Mont.  202,  95  Pac.  841. 

In  Nebr<i8ka  an  action  to  recover  the  pen- 
alty prescribed  by  a  municipal  ordinance  for 
its  violation  by  an  act  not  criminal  under 
the  general  laws  of  the  state,  but  forbidden 
by  the  ordinance,  is  a  civil  action.  Peterson 
V.  State,  79  Neb.  132,  112  N.  W.  306,  126  Am. 
St.  Rep.  661,  14  L.R.A.(N.S.)  292.  But  in 
RufBng  V.  State,  80  Neb.  665,  114  N.  W.  683, 
it  was  held  that  the  procedure  in  such  actions 
was  prescribed  by  the  statute  (Comp.  St. 
1907,  art.  1,  c.  14,  §  62),  which,  after  giving 
certain  justices  of  the  peace  jurisdiction  to 
hear,  try  and  determine  all  offenses  against 
the  general  ordinances  of  a  village,  directed 


that  the  prosecution  should  be  by  complaint 
and  warrant,  and  that  on  the  arrest  of  the 
defendant  the  justice  should  proceed  therein 
in  all  respects  and  in  the  same  manner  and 
with  the  same  powers  as  against  persons 
charged  with  a  misdemeanor  under  the  gen- 
eral laws  of  the  state.  The  court  held  that 
without  regard  to  whether  a  prosecution  had 
thereunder  for  the  violation  of  a  municipal 
ordinance,  which  was  also  a  violation  of  the 
general  laws  of  the  state,  was  in  its  essential 
character  civil  or  criminal,  the  statute  pro- 
vided that  it  was  to  be  conducted  under  the 
forms  ajEid  in  the  manner  of  a  criminal  prose- 
cution. 

In  Nevada  it  has  been  held  that  the  trial 
of  a  defendant  for  the  violation  of  a  town 
ordinance  is  a  criminal  case.  Gold  Hill  v. 
Brisacher,  14  Nev.  52. 

In  Netc  Jersey  if  the  violation  of  an  ordi- 
nance is  punishable  by  a  fine  only,  the  pro- 
ceeding before  a  justice  of  the  peace  is  a  civil 
suit.  Unger  v.  Fanwood,  69  N.  J.  L.  648, 
56  Atl.  42.  And  see  Stokes  v.  Schlacter,  66 
N.  J.  L.  2^7,  49  Atl.  666.  But  where  an  ordi- 
nance provides  that  the  violation  thereof  may 
be  punished  by  fine  or  imprisonment,  so  that 
a  justice  of  the  peace  has  the  power  to  im- 
pose punishment  by  imprisonment  alone,  it 
has  been  held  that  the  case  is  in  the  nature 
of  a  criminal  proceeding  before  a  justice  of 
the  peace,  and  is  not  a  civil  suit.  Unger  v. 
Fanwood,  69  N.  J.  L.  648,  66  Atl.  42. 

In  a  recent  New  Mexico  case  the  court  as- 
sumed, from  the  circumstances  which  ap- 
peared therein,  that  a  proceeding  for  the  vio- 
lation of  a  municipal  ordinance  was  civil 
and  not  criminal.  Tucumcari  v.  Belmore, 
18  N.  M.  331,  137  Pac.  686.  The  assumption 
was  based  on  the  fact  that  the  ordinance  was 
not  before  the  court  for  its  consideration; 
on  the  form  of  the  judgment,  it  being  an 
ordinary  judgment  for  money  in  the  amount 
of  a  fine,  which  the  lower  court  assessed;  on 
the  fact  that  no  imprisonment  was  imposed, 
nor  was  any  provided  for  as  a  means  of  col- 
lecting the  judgment;  and  on  the  fact  that 
the  nature  of  the  act  charged  against  the 
defendant  was  such  as  to  show  that  it  was 
not  a  crime  in  any  sense,  and  that  it  was 
not  punishable  by  any  general  law  of  the 
state,  but  related  solely  to  a  local  regulation 
of  the  city,  for  the  safety  and  welfare  of  its 
inhabitants. 

In  New  York  if  an  ordinance  imposes  a 
penalty  for  its  violation,  unless  special  modes 
are  prescribed,  the  sum  must  be  collected  by 
an  action  at  law  and  such  an  action  is  a 
civil  action.  People  v.  Sloane,  98  App.  Div. 
460,  90  N.  Y.  S.  762,  wherein  the  court  said : 
"Section  30  of  chapter  9  provides:  'Every 
person  who  shall  be  convicted  of  the  doing  or 
commission  of  any  of  the  acts  prohibited  in 
the    foregoing    provisions    of    this    chapter' 
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(which  includes  sections  5  and  8),  'shall 
forfeit  a  penalty  of  not  less  than  two  dol- 
lars nor  more  than  one  hundred  dollars,  un- 
less a  different  penalty  is  specifically  pre- 
scribed. ...  It  will  be  observed  that  the 
section  does  not  provide  that  a  person  violat- 
ing the  ordinance  referred  to  may  be  sen- 
tenced to  pay  a  fine  but  only  that  he  shall 
forfeit  a  penalty,  not  that  he  may  be  con- 
victed of  having  committed  a  crime,  but  of 
the  doing  of  the  acts  prohibited.  A  person 
'Who  violates  the  ordinance  is  not  to  be  sen- 
tenced as  for  the  commission  of  a  crime,  but 
simply  forfeits  a  certain  sum,  to  be  fixed  by 
the  justice,  not  exceeding  $100.  The  lan- 
guage of  the  section  is  plain,  is  not  ambigu- 
ous, and  should  be  given  its  ordinary  and 
natural  meaning.  I  know  of  no  Instance 
where  it  has  been  held  by  any  court  that  the 
payment  of  a  forfeited  penalty  may  be  en- 
forced by  a  sentence  imposed  as  a  punishment 
for  the  commission  of  a  crime.  .  .  .  The 
penalty  forfeited  may  be  recovered  in  a 
civil  action.  Its  payment  cannot  be  enforced 
by  denominating  it  a  fine — as  the  measure 
of  punishment  imposed  or  the  commission  of 
a  crime.  Payment  cannot  be  enforced  by  a 
criminal  prosecution.  .  .  .  The  charter 
of  the  city  of  Buffalo  makes  ample  provision 
for  the  collection  of  a  'penalty'  such  as  is 
prescribed  in  the  ordinance  in  question.  An 
action  for  its  recovery  may  be  brought  in 
the  municipal  court.  If  judgment  is  recov- 
ered a  body  execution  may  issue  immediately. 
...  That  it  was  the  intent  of  the  city 
of  Buffalo  that  the  penalties  prescribed  in 
chapter  9  of  the  ordinances  should  only  be 
recoverable  in  a  civil  action  is  made  ap- 
parent by  the  change  which  was  made  in 
section  30  of  the  chapter.  Prior  to  March, 
1903,  it  read:  'Every  person  who  shall  be 
convicted  of  a  violation  of  any  of  the  pro- 
visions of  this  chapter  shall  be  fined  not  less 
than  two  dollars  nor  more  than  one  hundred 
dollars,  and  in  case  the  person  convicted  of 
such  violation  shall  not  immediately  pay 
such  fine,  he  or  she  may  be  committed  to  the 
Erie  County  Penitentiary  for  the  term  of 
one  day  for  each  and  every  dollar  of  said 
fine  not  paid.  •  .  .'  That  section  as  it 
then  existed  was  construed  by  this  court  at 
the  March,  1903,  term,  in  the  case  of  Buffalo 
V.  Preston  (81  App.  Div.  480).  It  was  held 
that  such  ordinance  contemplated  that  the 
conviction  thereunder  should  be  in  a  criminal 
proceeding  and  not  in  a  civil  action.  It  was 
then  contended  on  behalf  of  the  city  that 
under  the  ordinance  as  it  then  was  it  did 
not  authorize  a  criminal  prosecution  for  the 
violation  of  the  ordinance  in  question,  but 
that  the  only  way  to  punish  such  violation 
was  by  civil  action.  This  court  having  de- 
cided against  such  contention,  the  city 
changed  section  30  of  the  ordinances  to  its 


present  form,  and  we  may  assume  that  such 
change  was  made  by  the  city  for  the  purpose 
of  obviating  the  effect  of  the  decision  of  this 
court  in  the  Preston  Case  (supra),  and  to 
enable  it  to  recover  in  a  civil  action  penaltiesf 
which  might  be  imposed  for  the  violation  of 
the  ordinances  specified  in  chapter  9;  and  it 
seems  to  me  that  such  purpose  was  most 
effectually  accomplished.  The  words  'fined' 
and  'fine'  were  ^iminated  from  the  section 
wherever  they  appeared  and  the  words  'for- 
feit a  penalty'  and  'penalty'  were  substituted. 
Other  of  the  language  was  changed  where 
necessary  so  as,  it  seems  to  me,  to  make  it 
plain  that  it  was  not  intended  that  a  viola- 
tion of  the  ordinance  referred  to  should  be 
punishable  by  a  criminal  proceeding  but  only 
a  civil  action.  I  am  led  to  conclude  that 
such  is  the  fair  and  reasonable  construction 
of  the  section  as  it  now  exists  and  that  under 
the  authorities  it  cannot  be  construed  that 
the  'penalty'  means  'fine;'  that  the  forfeited 
penalty  may  be  recovered  in  a  criminal  pro- 
ceeding as  for  the  punishment  of  a  crime, 
rather  than  in  a  civil  action.  It  will  not  be 
contended  that  it  is  optional  with  the  city 
to  institute  either  a  criminal  or  a  civil  pro- 
ceeding as  may  best  suit  its  convenience  for 
the  purpose  of  enforcing  observance  of  the 
ordinances.  The  section  prescribes  the  penal- 
ty which  is  forfeited  by  a  person  who  violat- 
ed the  ordinances^  By  the  provisions  of  the 
city  charter  there  is  ample  power  to  enforce 
it  by  civil  process,  and  there  being  no  ex- 
press authority  given  by  the  ordinance  to 
institute  criminal  proceedings  for  that  pur- 
pose it  should  not  be  held  to  exist."  And 
see  Fuller  v.  Kedding,  16  Misc.  634,  39  N.  Y. 
S.  109. 

In  "North  Carolina  it  has  been  held  that 
the  violator  of  a  town  ordinance  may  be  con- 
victed of  a  misdemeanor  under  the  code 
(§  3820).  State  v.  Irvin,  126  N.  C.  989,  35 
S.  £.  430. 

In  a  recent  North  Dakota  case  the  court 
said:  "At  common  law  punishments  for  the 
violations  of  mimicipal  ordinances  were 
treated  in  the  light  of  civil  actions;  the  im- 
prisonment after  the  noncompliance  with  the 
order  of  the  court  imposing  the  payment  of  a 
fine  being  looked  upon,  not  in  the  light  of 
punishment,  but  as  a  means  of  compelling  a 
compliance  with  the  order  of  the  court  and 
of  enforcing  payment.  .  .  .  City  or  village 
ordinances,  though  penal  in  character,  are 
not  criminal  laws.  .  .  .  Cases  under  city 
or  village  ordinances,  while  resembling  crim- 
inal cases  in  being  penal  proceedings,  are 
not,  strictly  speaking,  criminal  proceedings." 
Litchville  v.  Hanson,  19  K.  D.  672,  Ann.  Cas. 
1912D  876,  124  N.  W.  1119. 

In  Oklahoma  a  prosecution  for  the  viola- 
tion of  a  municipal  ordinance  prohibiting  an 
act  which  also  constitutes  an  offense  imder 


336 


CITE  THIS  VOL.  AUN.  CAS.  1917A. 


the  general  criminal  law,  is  a  quasi-criminal 
proceeding.  In  re  Simmons,  4  Okla.  Crim. 
062,  112  Pac.  951,  rehearing  denied  5  Okla. 
Crim.  399,  115  Pac.  380.  Prior  to  statehood, 
however,  under  the  laws  then  in  force  in  the 
Indian  Territory  it  was  held  that  a  prosecu- 
tion for  the  violation  of  a  town  ordinance  was 
a  civil,  and  not  a  criminal,  action.  Everts 
V.  Bixby,  24  Okla.  176,  103  Pac.  621. 

In  Tennessee  an  action  for  the  violation  of 
a  municipal  ordinance  has  been  held  to  be  a 
civil,  and  not  a  criminal,  case.  Kelly  v.  Con- 
nor, 122  Tenn.  339,  123  S.  W.  622,  25  L.R.A, 
(N.S.)  201.  And  see  O'Haver  v.  Montgom- 
ery, 120  Tenn.  448,  111  S.  W.  449,  127-  Am. 
St.  Rep.  1014,  wherein  the  court  said:  "In 
truth,  when  a  violator  of  a  municipal  ordi- 
nance is  arrested  and  brought  before  the  mu- 
nicipal court,  he  is  tried  for  an  offense  com- 
mitted against  the  laws  of  the  corporation; 
but,  in  the  absence  of  apt  legislation  to  the 
contrary  his  punishment  is  in  the  form  of 
the  assessment  of  a  penalty.  The  practice 
partakes  of  both  a  civil  and  criminal  char- 
acter. He  is  arrested  on  warrant  as  in  crim- 
inal cases,  and  if  found  guilty  a  judgment  is 
entered  against  him  as  for  a  fine,  and  on  fail- 
ure to  pay  the  amount  assessed  against  him 
he  may  be  held  in  custody  until  he  pays  or 
secures  it,  or  be  put  at  labor  to  pay  it.  If 
dissatisfied  with  the  judgment  he  may  ap- 
peal, as  in  civil  cases,  upon  complying  with 
the  law  or  statute  applicable,  and  may  have 
a  retrial  in  the  circuit  court,  where  the  mat- 
ter will  be  heard  de  novo,  the  rule  of  prac- 
tice applicable  to  civil  cases  applying  in 
such  trial;  but  at  last  the  purpose  of  the 
action  is  punishment.  So  it  is  perceived  the 
action  is  partly  criminal  and  partly  civil;  a 
criminal  action  in  substance  and  purpose,  and 
partly  civil  and  partly  criminal  in  the  prac- 
tice governing  it.  When  we  characterize  the 
action  as  being  of  a  criminal  nature,  we  do 
not  mean  to  be  understood  as  using  the  term 
wholly  in  the  sense  in  which  it  is  applicable 
to  actions  brought  by  the  state  in  the  form 
of  indictments  and  presentments  for  viola- 
tions of  the  criminal  laws  of  the  state,  but 
rather  by  analogy,  and  for  want  of  a  better 
term.  ...  A  municipality  is  a  government 
within  itself,  and  must  have  the  power  to 
punish  for  offenses  against  its  laws,  and 
must  be  able  to  bring  that  punishment  to 
bear  and  to  make  it  effective  by  its  own 
agencies,  that  is,  through  its  own  courts  and 
officers.  However,  the  right  of  appeal  may 
be  given,  and  generally  is  given,  and,  if 
exercised,  the  municipality  appears  in  an- 
other jurisdiction;  that  is,  in  the  courts  of 
the  state,  as  a  suitor  to  recover  the  penalty 
which  it  has  assessed  against  the  violator  of 
its  laws.  But  the  larger  court,  while  trying 
the  controversy  as  a  civil  suit,  will  Wie  to  it 


that  the  mimicipality,  if  successful,  shall 
have  there  the  same  sanctions  for  the  enforce- 
ment of  its  laws  as  if  the  trial  had  terminat- 
ed in  the  municipal  court.  In  truth,  the 
action  is  in  its  various  aspects  a  hybrid  ope, 
partly  criminal  and  partly  civil.*' 

In  TesDfu  it  has  been  said  that  a  proceed- 
ing by  a  municipal  corporation  to  enforce 
such  fines  and  penalities  as  are  ordinarily 
and  by  usage  imposed  by  ordinance  is  not 
criminal  in  its  nature,  whatever  the  form 
of  the  procedure  may  be;  that  such  a  pro- 
ceeding is  only  quasi-criminal,  and  is  not  a 
prosecution.  Ex  p.  Fagg,  38  Tex.  Crim.  573, 
44  S.  W.  294,  40  L.R.A.  212. 

In  Utah  it  has  been  held  that  a  prosecu- 
tion conductx  X  in  the  name  of  a  municipality 
for  the  violation  of  an  ordinance  is  in  its 
nature  a  criminal  and  not  a  civil  action. 
Salt  Lake  City  v.  Robinson,  39   Utah  260, 
Ann.  Cas.  1913E  61,  116  Pac.  442,  35  L.R.A. 
(N.S.)   610;  Nephi  City  v.  Forrest,  41  Utah 
433,   126  Pac.   332.     In   Salt  Lake  City  v. 
Robinson,   supra,   the   court   said:      ''If  the 
statute  under  which  the  cities  of  this  state 
are   chartered   is   examined,   it  will   be  ob- 
served that  the  power  conferred  upon  cities 
with  respect  to  the  punishment  for  violations 
of  city  ordinances  is  treated  the  same  as  is 
the  punishment  for  statutory  misdemeanors 
generally.     The   penalties,   usually   may    be 
the  same  and  may  be  enforced  in  the  same 
manner;  that  is,  by  fine  and  imprisonment  or 
by  both.    Nor,  as  a  general  rule,  is  the  right 
to  sentence  to  imprisonment  to  the  city  jail 
made  dependent  on  a  failure  to  pay  a  fine, 
but  imprisonment  may  be  imposed  as  a  part 
or  as  the  sole  punishment.     Moreover  the 
courts  of  this  state  have  always  regarded 
the  proceedings  instituted  for  violations  of 
ordinances  as  in  their  nature  criminal,  and 
not  civil.     Trials,  so  far,  as  we  are  aware 
have  always  been  conducted  upon  that  theory. 
Again  the  rules  of  evidence  and  the  quantum 
of  proof,  as  well  as  the  rules  of  construction 
and  procedure  applicable  to  criminal  prosecu- 
tions, have  always  been  applied  and  enforced 
in  prosecutions  for  violations  of  city  ordi- 
nances by  the  courts  of  this  state.    In  addi- 
tion to  this,  there  are  many  sections  of  our 
statute  relating  to  the  general  subject  now 
under  consideration  from  which  it  is  appar- 
ent that  the  framcrs  of  those  sections  regard- 
ed the  proceedings  in  such  cases  as  in  their 
nature  criminal,  and  not  civil.    Wc  are  clear- 
ly of  the  opinion  that,  under  our  statut(^s, 
prosecutions  like  the  one  at  bar  are  in  their 
nature    criminal,    and   that   the   rules    per- 
taining to  criminal  prosecutions  for  misde- 
meanors under  the  statute  are  applicable." 

In  a  recent  Washington  case  in  answer  to 
a  contention  that  a  prosecution  for  the  viola- 
tion  of   a  municipal  ordinance  was   quasi- 
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criminal  and  not  a  criminal  case,  the  court 
said:  '*It  is  true,  they  have  been  often  8o 
designated,  but  where  one  is  arrested  and 
restrained  of  his  liberty,  the  proceeding  par- 
takes of  all  the  essential  features  of  a  crim- 
inal cause,  and  it  would  seem  to  be  imma- 
terial by  what  name  it  is  called,"  and  held 
that  the  case  was  triable  on  appeal  in  the 
same  manner  as  an  ordinary  criminal  case. 
Spokane  v.  Smith,  37  Wash.  583,  79  Pac.  1125. 
In  Wisconsin  the  statute  (Rev.  St.  1898, 
§  3294)  provides  as  follows:  "In  all  cases, 
not  otherwise  specially  provided  for  by  law, 
where  a  forfeiture  shall  be  incurred  by  any 
person  and  the  act  or  omission  for  which  the 
same  is  imposed  shall  not  also  be  a  mis- 
demeanor, such  forfeiture  may  be  sued  for 
and  recovered  in  a  civil  action.  When  such 
act  or  omission  is  punishable  by  fine  and 
imprisonment  or  by  fine  or  imprisonment  or 
is  specially  declared  by  law  to  be  a  mis- 
demeanor it  shall  be  deemed  a  misdemeanor 
within  the  meaning  of  this  chapter.  The 
word  forfeiture,  as  used  in  this  chapter, 
shall  include  any  penalty,  in  money  or  goods, 
other  than  a  fine."  Thereunder,  it  has  been 
held  that  the  violation  of  a  municipal  ordi- 
nance is  a  quasi-criminal  offense,  penalized 
by  a  fine  collectible  by  a  civil  action,  where 
the  acts  prohibited  by  the  ordinance  are 
not  made  punishable  ''by  fine  and  imprison- 
ment," or  "by  fine  or  imprisonment,"  or 
declared  by  the  provisions  of  the  ordinance 
or  statute  to  be  misdemeanors.  Ogden  ▼. 
Madison,  111  Wis.  413,  87  N.  W.  568,  65 
L.R.A.  506;  Stoltman  v.  Lake,  124  Wis.  462, 
102  N.  W.  920;  C.  Beck  Co.  v.  Milwaukee, 
139  Wis.  340,  120  N.  W.  293,  131  Am. 
St.  Rep.  1061;  Damman  v.  Milwaukee,  139 
Wis.  350,  120  N.  W.  298;  Milwaukee  v. 
Beatty,  149  Wis.  349,  135  N.  W.  873;  Mil- 
waukee V.  Ruplinger,  155  Wis.  391,  145  N. 
W.  42.  And  see  State  v.  Milwaukee  Munici- 
pal Court,  89  Wis.  368,  61  N.  W.  1100;  Koch 
V.  State,  126  Wis.  470,  5  Ann.  Cas.  389,  106 
N.  W.  631,  3  L.R.A.(N.S.)  1086;  Olson  v. 
Hawkins,  135  Wis.  394,  116  N.  W.  18.  A 
violation  of  a  municipal  ordinance  is  not  an 
offense  as  that  term  is  used  in  the  criminal 
law,  but  is  a  liability  enforceable  by  a  civil 
action.  Stoltman  v.  Lake,  124  Wis.  462,  102 
N.  W.  920.  A  successful  prosecution  of  a 
person  for  the  violation  of  a  city  ordinance 
constitutes  a  conviction  of  him,  whether  it 
is  in  the  form  of  a  criminal  action,  wherein 
punishment  is  imposed,  or  a  civil  action, 
wherein  the  prescribed  money  penalty  for 
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guilt  is  recovered,  Milwaukee  y.  Beatty,  149 
Wis.  349,  136  N.  W.  873.  A  violation  of  a 
city  ordinance  is  not  a  "criminal  offense" 
within  the  meaning  of  that  term,  as  used  in 
the  statute  (Rev.  St.  1898,  %  4073)  providing 
that  a  person  who  has  been  convicted  of  a 
criminal  offense,  is,  notwithstanding,  a  com- 
petent witness,  but  the  conviction  may  be 
proved  to  affect  his  credibility,  either  by  the 
record  or  by  his  own  cross-examination. 
Koch  V.  State,  126  Wis.  470,  5  Ann.  Cas.  389, 
106  N.  W.  631,  3  L.R.A.(N.S.)  1086. 

In  Wyoming  it  has  been  held  that  a  prose- 
cution for  the  violation  of  a  municipal  ordi- 
nance must  be  treated  as  at  least  quasi- 
criminal.  Sheridan  v.  Cadle  (Wyo.)  157 
Pac.  892,  wherein  the  court  said :  "Although 
it  was  held  in  Jenkins  v.  Cheyenne,  1  Wyo. 
289,  that  a  prosecution  for  the  violation  of  a 
city  ordinance  was  a  civil  action,  that  deci- 
sion was  based  upon  a  statutory  definition  of 
civil  and  criminal  actions  not  now  found 
in  the  statutes.  But  under  the  statutes  now 
in  force  such  a  prosecution  must  clearly,  we 
think,  be  treated  as  at  least  quasi-criminal. 
It  is  usually  commenced  by  a  complaint  upon 
which  a  warrant  issues  for  the  arrest  of  the 
accused,  and  the  penalty  imposed  is  either  a 
fine  or  imprisonment,  or  both.  All  the 
special  charters  and  the  general  laws  for  the 
incorporation  of  cities  and  towns  contain 
provisions  referring  for  the  practice  in  such 
cases  to  the  law  relating  to  the  procedure 
before  justices  of  the  peace  in  criminal 
cases.  •  .  .  The  general  statute  relating 
to  cities  of  the  first  class,  under  which  the 
city  of  Sheridan  is  now  organized,  prescribes 
that  the  trial  of  cases  in  the  police  court  for 
the  violation  of  city  ordinances  shall  be 
conducted  in  all  respects,  not  therein  other- 
wise provided  for,  in  like  manner  as  criminal 
cases  before  justices  of  the  peace;  and  under 
the  other  provisions  of  that  statute  relating 
to  the  matter  the  practice  is  either  made 
conformable  to  or  resembles  the  criminal 
procedure  prescribed  for  justice  courts. 
Then  there  is  a  general  law  establishing  a 
municipal  court  in  each  of  the  incorporated 
cities  and  towns  in  the  state,  for  the  ex- 
pressed purpose  of  trying  'all  offenses  aris- 
ing under  ordinances,'  and  providing  that 
the  judges  of  such  courts  shall  be  styled 
police  justices,  with  such  jurisdiction  as 
shall  be  prescribed  either  in  the  special  char- 
ter or  the  general  law  under  which  the  city 
or  town  is  organized,  or  by  any  general  law 
passed  for  that  purpose.' 


M 


338 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


DOANE 

V. 

GREW. 

MassacHusetts  Supreme  Judicial  Courts 
January  20,  1916. 

220  Mass.  171;  107  N.  E.  620. 


Iiibel  and  Slander  —  PriTllege  —  State- 
ment as  to  Character  of  Serrant. 

Where  inquiries  are  made  as  to  the  char- 
acter and  capabilities  of  a  former  servant, 
the  occasion  is  privileged,  and  privilege  is 
a  defense  to  an  action  for  slander,  though 
the  words  spoken  are  not  in  fact  true,  unless 
malice  is  shown. 

[See  note  at  end  of  this  case.] 

Malice  —  How  Prered. 

Malice  in  fact  may  be  proved,  not  only  by 
evidence  that  defendant  made  the  alleged 
imtrue  defamatory  statements  out  of  hatred 
for  plaintiff,  but  by  evidence  that  defendant 
under  circumstances  of  privilege  went  out- 
side the  privilege. 

TVIiat  Constitutes  Malice. 

"Malice"  in  fact,  which  destroys  the  de- 
fense of  privilege,  means  that  the  defamatory 
words,  though  spoken  on  a  privileged  occa- 
sion, were  not  spoken  pursuant  to  the  right 
and  duty  which  created  the  privilege,  but 
from  some  other  motive;  the  term  "duty"  in 
this  connection  including  both  legal  and 
social  obligations,  which  cannot  be  performed, 
unless  creating  a  privileged  occasion. 

PriTilege  —  Statement  as  to  Character 
of  Servant. 

When  inquiry  is  made  of  a  person  as  to 
the  character  and  capabilities  of  a  former 
servant,  the  privileged  occasion  is  not  con- 
fined to  facts  of  which  the  former  employer 
knows  of  his  own  knowledge,  nor  to  the  giv- 
ing of  information  which  he  has  fully  in- 
vestigated, but  extends  to  hearsay,  which  the 
person  inquired  of  honestly  believes  to  be 
true. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  former  employer  is  asked  as  to 
the  character  of  the  servant,  and  makes  a 
statement  that  he  has  information  as  to  a 
fact,  as  distinguished  from  a  statement  that 
the  fact  exists,  his  privilege  does  not  depend 
on  whether  he  in  good  faith  believes  the  fact, 
or  ought  to  have  believed  it,  or  was  reckless 
and  careless  in  believing  it;  his  statement 
being  entirely  privileged  if  it  is  to  the  effect 
that  information  has  come  to  him  and  is 
honestly  made,  his  good  faith  not  consisting 
in  believing  the  fact,  but  in  giving  the  in- 
formation that  the  needs  of  the  privileged 
occasion  demand. 

[See  note  at  end  of  this  case.] 

Exceeding    PriTilege    —    Question    for 
Jnry. 

On  an  issue  whether  slanderous  words  were 
in  excess  of  a  privileged  occasion,  the  ques- 


tion for  the  jury  in  each  case  depends  or 
may  depend  on  the  form  in  which  the  defama- 
tory words  have  been  put  by  the  defendant, 
taken  in  connection  with  the  knowledge  or 
information  which  defendant  had  as  to  the 
defamatory  statements. 
Malice    —    Repetition    as    ETidenoe    of 

Malice. 

That  defendant  repeated  an  alleged  slan- 
der concerning  plaintiff  to  persons  who  were 
confessedly  acting  as  plaintiff's  agent  and  at 
her  request  was  admissible  to  prove  malice, 
though  not  actionable  in  itself. 

[See  12  Ann.  Cas.  103.] 

Malice  —  ETidence  too  Remote. 

In  an  action  for  alleged  slander,  evidence 
that  plaintiff,  on  applying  for  a  position  as 
nurse  to  certain  persons,  and  referring  them 
to  defendant  for  character,  received  word 
in  each  case  that  her  services  were  not  re- 
quired, was  too  remote  to  show  defendant's 
state  of  mind  toward  plaintiff. 

ETidenoe  of  Malice  Snffioient. 

In  an  action  for  slander,  in  which  defend- 
ant claimed  privilege,  evidence  held  to  require 
submission  of  the  question  of  defendant's 
malice  to  the  jury. 

Bnrden  of  Proof  as  to  Malioe. 

Where  defendant  pleads  privilege  as  a  de- 
fense to  slander,  the  burden  is  on  plaintiff 
to  prove  malice,  and  not  on  defendant  to 
show  that  the  words  were  privileged,  for 
which  she  was  not  answerable. 

[See  Ann.  Cas.  1913C  1072.] 

Exceptions  from  Superior  Court,  Suffolk 
county:   Bell,  Judge. 

Action  for  slander.  Nellie  M.  Doane, 
plaintiff,  and  Ethel  Hooper  Grew,  defendant. 
Judgment  for  plaintiff.  Defendant  alleges 
exceptions.  The  facts  are  stated  in  the 
opinion.    Exceptions  sustained. 

Warren,  Garfield,  Whiteside  d  Lamson, 
Alexander  Whiteside  and  Clevelamd  Bigelow 
for  defendant. 

John  H.  Casey  and  Frederick  J.  Muldoon 
for  plaintiff. 

[176]  LoBiNO,  J. — ^1.  The  defendant's  ex- 
ceptions to  the  charge  of  the  presiding  judge 
raise  questions  as  to  a  defendant's  liability 
for  false  defamatory  words  spoken  on  a  priv- 
ileged occasion. 

If  the  occasion  on  which  slanderous  words 
are  spoken  is  a  privileged  one  and  the  de- 
fendant (in  saying  what  he  said)  was  acting 
under  the  privilege  created  by  the  occasion^ 
a  defence  is  made  out,  even  if  what  he  said 
was  not  in  fact  true.  Where  inquiries  are 
made  as  to  the  character  and  capabilities  of 
a  former  servant,  the  occasion  is  a  privileged 
one.  Of  that  there  is  no  question.  It  is  the 
typical   case  of  a   privileged  occasion. 

Where  the  occasion  is  a  privileged  one  the 
plaintiff  can  hold  the  defendant  liable  if  he 
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proves  that  (in  saying  what  he  said  of  the 
plaintiff)  the  defendant  did  not  in  fact  use 
his  privilege.  That  is  to  say:  Although  the 
defendant  (in  answering  questions  as  to  the 
character  and  capability  of  a  former  serv- 
ant) is  protected  if  he  was  ''acting  in  bona 
fide  answer  to  the  needs  of  the  occasion/'  yet 
if  malice  in  fact  is  proved  the  defendant  is 
liable.  By  malice  in  fact  is  meant  *'the  wil- 
ful doing  of  an  injurious  act  without  lawful 
excuse."  In  this  connection  it  means  that 
(although  the  occasion  was  a  privileged  one) 
the  defendant,  in  saying  what  he  said  of  the 
plaintiff,  was  acting  outside  his  privilege  and 
not  under  it.  To  prove  malice  in  fact  (that 
the  defendant  was  acting  outside  his  privi- 
lege and  not  under  it)  the  plaintff  may  in* 
troduce  direct  evidence  that  the  defendant 
made  the  untrue  defamatory  statements  out 
of  hatred  for  the  plaintiff.  That  is  perhaps 
the  most  common  way  of  proving  malice  in 
fact  in  this  connection.  But  it  is  not  the  only 
way  of  proving  malice  in  fact  in  this  connec- 
tion, namely,  that  the  defendant  was  acting 
not  under,  but  outside,  his  privilege.  In  Crott 
T.  Pulsifer,  122  Mass.  236,  23  Am.  Rep.  322, 
it  was  assumed  that  publishers  of  newspa- 
pers, in  making  statements  of  facts  which 
were  not  true,  stand  on  the  same  footing  as 
persons  asked  as  to  the  character  and  capa- 
bilities of  a  former  servant.  On  that  as- 
sumption it  was  there  held  (in  effect)  that, 
if  an  article  in  the  defendant's  newspaper 
containing  an  untrue  statement  of  fact  was 
written  for  the  sake  of  writing  a  brilliant 
article  in  reckless  disregard  of  the  rights  of 
the  plaintiff,  malice  in  fact  was  made  out. 
It  is  now  settled  that  the  assumption  [177] 
made  in  Gott  v.  Pulsifer  is  not  law.  Burt 
V.  Advertiser  Newspaper  Co.  154  Mass.  238, 
28  N.  E.  1,  13  L.R.A.  97,  affirming  Sheckell 
V.  Jackson,  10  Cush.  (Mass.)  25.  But  on 
tlie  assumption  made  in  Gott  v.  Pulsifer,  the 
decision  in  that  case  is  correct.  So  in  a  case 
where  the  slanderous  words  uttered  by  the 
defendant  on  a  privileged  occasion  are  based 
upon  what  he  has  heard,  if  there  is  great 
excess  in  repeating  what  he  has  heard  there 
is  evidence  that  the  defendant  was  not  acting 
within  the  privilege  which  the  occasion  gave 
him,  but  outside  it.  See  Clark  v.  Molyneux, 
3  Q.  B.  D.   (Eng.)  237. 

Malice  in  fact  which  destroys  the  defence 
of  privilege  must  be  taken  to  mean  that  the 
defamatory  words,  although  spoken  on  a 
privileged  occasion,  were  not  spoken  pursu- 
ant to  the  right  and  duty  which  created  the 
privilege  but  that  they  were  spoken  from 
some  other  motive.  See  in  this  connection 
Lord  Blackburn  in  Capital,  etc.  Bank  v.  Hen- 
ty,  7  App.  Cas.  (Eng.)  741,  787.  "Duty" 
in  this  connection  is  not  confined  to  obliga- 
tions enforced  by  law.     Giving  information 


aa  to  the  character  and  capabilities  of  a 
former  servant  (for  example)  is  not  a  legal 
obligation  enforced  by  law.  The  law  recog- 
nizes its  existence  as  a  social  obligation 
which  cannot  be  performed  imless  it  creates 
a  privileged  occasion. 

It  is  apparent  that  there  are  many  ways 
of  proving  malice  in  fact  in  this  connection, 
and  that  they  cannot  be  enumerated  in  ad- 
vance. 

It  follows  from  what  has  been  said  that 
the  parts  of  the  charge  to  which  exceptions 
were  taken  did  not  properly  present  to  the 
jury  the  questions  to  be  decided  by  them  in 
this  case. 

But  the  objection  to  one  part  of  the  charge 
excepted  to  goes  deeper  than  that.  In  one 
part  of  the  charge  excepted  to  the  presiding 
judge  in  effect  told  the  jury  that  the  defend- 
ant was  liable  (in  case  they  found  that  the 
plaintiff  did  not  in  fact  abuse  the  defend- 
ant's child)  if  the  defendant  did  not  honestly 
believe  that  fact,  or  if  believing  it  she  did 
not  have  sufficient  cause  to  warrant  the  be- 
lief but  was  reckless  or  careless  in  trusting 
to  the  statements  made  by  Mrs.  MacMahon 
and  her   (the  defendant's)   children. 

When  inquiry  is  made  of  a  person  as  to 
the  character  and  capabilities  of  a  former 
servant,  the  person  to  whom  the  inquiry  is 
addressed  would  not  do  his  whole  duty  if 
he  should  confine  his  answer  to  facts  which 
he  knows  to  be  facts  of  his  own  knowledge. 
Nor  would  he  do  his  whole  duty  if  he  should 
confine  himself  to  giving  information  which 
he  has  fully  investigated.  Indeed  he  [178] 
would  fail  in  doing  his  full  duty  if  he  should 
omit  to  impart  any  material  information 
which  has  come  to  him,  even  if  he  has  not 
attempted  to  investigate  it  at  all.  And 
Bramwell,  L.  J.,  in  Clark  v.  Molyneux,  3 
Q.  B.  D.  (Eng.)  237,  244,  went  even  farther 
and  laid  down  the  proposition  that  ''a  person 
may  honestly  make  on  a  particular  [privi- 
leged] occasion  a  defamatory  statement  with- 
out believing  it  to  be  true;  because  the  state- 
ment may  be  of  such  a  character  that  on 
that  occasion  it  may  be  proper  to  com- 
municate it  to  the  particular  person  who 
ought  to  be  informed  of  it."  The  person  in- 
quired of  on  a  privileged  occasion  must  be 
fair  to  the  person  making  the  inquiry  as  well 
as  to  the  person  about  whom  the  inquiry  is 
made.  Where  he  has  information  (whether 
It  has  or  has  not  been  investigated  by  him), 
it  is  his  duty  to  state  in  answer  to  the  in- 
quiry that  he  has  the  information,  giving  it 
(as  the  defendant  did  in  the  case  at  bar)  as 
information  concerning  a  fact  as  distin- 
guished from  a  statement  of  the  existence  of 
the  fact.  Where  the  person  to  whom  the 
inquiry  is  put  makes  a  statement  that  he  has 
information  as  to  a  fact    (as  distinguished 
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from  a  statement  that  the  fact  exists)  his 
privilege  does  not  depend  upon  whetlier  he 
in  good  faith  believes  the  fact  or  whether 
he  ought  to  have  believed  the  fact  or  was 
reckless  and  careless  in  believing  the  fact. 
Where  the  person  to  whom  the  inquiry  is  put 
makes  that  kind  of  answer  (namely  that  he 
has  information  as  to  a  fact)  he  does  not 
state  that  the  reported  fact  is  or  is  not  a 
fact  or  that  he  believes  or  does  not  believe 
the  reported  fact.  The  person  who  makes 
the  inquiry  is  entitled  to  the  information 
which  has  come  to  the  person  to  whom  the 
inquiry  is  addressed,  and  the  statement  that 
information  has  come  to  him,  if  honestly 
made  in  answer  to  the  inquiry,  is  a  privi- 
leged communication.  The  good  faith  in 
question  in  that  case  is  not  good  faith  in 
believing  the  fact,  but  good  faith  in  giving 
the  information  that  the  needs  of  the  privi- 
leged occasion  call  for.  A  charge  to  a  jury 
substantially  the  same  as  the  charge  here 
in  question,  in  a  case  (in  its  legal  aspects) 
substantially  the  same  as  the  case  at  bar, 
was  held  to  be  incorrect  by  the  English 
Court  of  Appeal  in  Clark  v.  Molyneux,  3  Q. 
B.  D.   (Eng.)   237. 

There  have  been  a  number  of  cases  in 
Massachusetts  in  which  the  question  of  what 
malice  in  fact  means  (within  the  rule  that 
where  malice  in  fact  is  proved  the  de- 
fendant is  liable  for  false  [179]  defamatory 
words  spoken  on  a  privileged  occasion)  has 
been  discussed.  See  Remington  v.  Congdon, 
2  Pick.  (Mass.)  310,  13  Am.  Dec.  431; 
Bodwell  V.  Osgood  3  Pick.  (Mass.)  379,  16 
Am.  Dec.  228;  Swan  v.  Tappan,  5  Cush. 
(Mass.)  104;  Brow  v.  Hathaway,  13  Allen 
(Mass.)  239;  Atwill  v.  Mackintosh,  120 
Mass.  177;  Gott  v.  Pulsifer,  122  Mass.  235, 
23  Am.  Hep.  322;  Billings  v.  Fairbanks,  139 
Mass.  66,  29  N.  E.  544;  Wright  v.  Lothrop, 
149  Mass.  385,  21  N.  E.  963;  Howland  v. 
Flood,  160  Mass.  509,  36  N.  £.  482;  Squires 
V.  Wason  Mfg.  Co.  182  Mass.  137,  66  N.  E. 
32;  Robinson  v.  Van  Auken,  190  Mass.  161, 
76  N.  E.  601;  Crafer  v.  Hooper,  194  Mass. 
68,  80  N.  E.  2;  Christopher  v.  Akin,  214 
Mass.  332,  101  N.  E.  971,  46  L.R.A.(N.S,) 
104,  and  there  may  be  others.  The  deci- 
sions actually  made  in  these  cases  do  not 
seem  to  be  in  conflict.  But  it  is  not  possible 
to  harmonize  all  that  was  said  when  these 
cases  were  decided.  This  has  come,  to  some 
extent  at  least,  from  an  assumption  that  the 
question  for  the  jury  in  such  cases  is  always 
the  same.  But  that  is  not  so.  Given  the 
definition  which  has  been  stated  above,  the 
exact  question  to  be  passed  upon  by  the  jury 
in  each  case  depends  or  may  depend  upon  the 
form  in  which  the  defamatory  words  were 
put  by  the  defendant,  taken  in  connection 


with  the  knowledge  or  information  which  the 
defendant  had  as  to  the  matter  of  the  de- 
famatory statements.  Take  an  example. 
Suppose  that  bare  information  of  a  fact  had 
come  to  a  defendant  who  was  inquired  of 
with  respect  to  the  capabilities  and  character 
of  a  former  servant  and  the  defendant  was 
ignorant  as  to  the  trust  worthiness  of  the 
source  from  which  the  information  came;  if 
under  these  circumstances  he  should  state  the 
existence  of  the  fact  as  of  his  own  knowledge, 
the  question  to  be  passed  upon  by  the  jury 
is  a  very  different  one  from  that  which  is 
presented  when  there  is  evidence  that  the 
statement  made  by  the  defendant  matches 
exactly  the  information  or  knowledge  which 
he  had  received  and  the  accuracy  of  the 
source  from  which  that  information  or 
knowledge  came.  It  is  manifest  that  there 
are  a  number  of  intermediate  cases  between 
these  two,  where  there  is  a  discrepancy  be- 
tween the  statements  made  and  the  informa- 
tion and  the  knowledge  of  the  defendant  as 
to  the  accuracy  of  the  information.  These 
discrepancies  between  the  information  and 
the  statements  are  put  as  examples  of  one 
aspect  only  which  may  give  rise  to  differ- 
ences in  the  exact  question  to  be  passed  upon 
by  the  jury  in  determining  whether  there 
was  or  was  not  that  malice  in  fact  which 
destroys  the  defence  of  privilege  although 
the  words  were  spoken  on  a  privileged  occa- 
sion. No  rule  can  be  laid  down  in  [180]  ad- 
vance to  cover  all  cases  beyond  the  statement 
of  the  fundamental  proposition  that  in  the 
case  of  false  defamatory  words  spoken  on  a 
privileged  occasion  the  defendant  is  not  lia- 
ble if  he  spoke  the  words  in  good  faith  under 
the  right  or  duty  which  the  occsision  created, 
and  that  he  is  liable  if  he  spoke  the  words 
from  some  other  motive. 

The  cases  of  Lothrop  v.  Adams,  133  Mass. 
471,  43  Am.  Rep.  528;  Brown  v.  Massachu- 
setts Title  Ins.  Co.  151  Mass.  127,  23  N.  E. 
733;  Fay  v.  Harrington,  176  Mass.  270,  57  N. 
E.  369,  and  Conner  v.  Standard  Pub.  Co.  183 
Mass.  474,  67  N.  E.  596,  relied  on  by  the 
defendant,  arose  under  St.  1855,  c.  396  (and 
the  re-enactments  of  that  statute),  which 
extended  to  civil  actions  for  libel  the  provi- 
sions which  theretofore  had  been  applicable 
to  criminal  prosecutions  for  libel  (St.  1826, 
c.  107,  §  1;  Rev.  Sts.  c.  133,  §  6).  By  the 
original  act  (St.  1856,  c.  396),  it  was  pro- 
vided that  in  a  civil  action  for  libel,  truth 
was  a  defence  "unless  malicious  intention 
shall  be  proved."  The  wording  of  the  act 
has  been  changed,  so  that  in  R.  L.  c.  173, 
§  91,  the  provision  is:  "The  truth  shall  be  a 
justification  unless  actual  malice  is  proved." 
These  cases  are  not  decisive  here. 

2.  The  evidence,  which  was  excepted  to,  of 
the  repetition  cf  this  (or  of  a  substantially 
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similar)  slander  made  to  Mrs.  Eldridge  and 
Mrs.  Benson  was  admissible  to  prove  malice, 
although  it  was  not  ground  for  an  action 
because  both  Mrs.  Eldridge  and  Mrs.  Benson, 
in  procuring  the  repetition  of  the  slander, 
confessedly  acted  as  the  agent  of  the  plain- 
tiff and  at  her  request.  Howlaud  v.  George 
F.  Blake  Mfg.  Co.  156  Mass.  543,  31  N.  E. 
656.  It  is  established  at  common  law  that 
repetition  of  substantially  the  same  slander 
may  be  shown  in  evidence  for  the  purpose  of 
proving  malice  to  enhance  damages.  Bodwell 
V.  Swan,  3  Pick.  (Mass.)  376;  Baldwin  y. 
Soule,  6  Gray  (Mass.)  321;  Bobbins  t. 
Fletcher,  101  Mass.  115. 

3.  But  we  are  of  opinion  that  the  plaintiff 
should  not  have  been  allowed  to  introduce 
in  evidence  that  on  applying  to  Mrs.  Pills- 
bury  and  to  Mrs.  Felton  for  a  position  as 
nurse  and  on  referring  them  to  the  defend- 
ant she  received  word  in  each  case  that  her 
services  were  not  required.  This  was  ad- 
mitted for  the  purpose  of  showing  the  defend- 
ant's state  of  mind  toward  the  plaintiff  and 
for  no  other  purpose.  But  in  our  opinion 
it  was  too  remote.  While  it  is  a  possible 
inference  from  these  facts  (without  more) 
that  in  each  case  the  plaintiff  failed  to  get 
the  position  because  of  the  reference  given 
by  the  defendant,  that  inference  is  so  remote 
[181]  that  the  evidence  should  not  have  been 
admitted.  The  course  of  the  trial  of  this 
case  is  an  example.  When  Mrs.  Pillsbury 
was  later  put  upon  the  stand,  she  testified 
that  she  did  not  talk  with  the  defendant  at 
all.  Thereupon  the  plaintiff's  counsel  stated 
that  he  would  take  her  at  her  word.  And 
Mrs.  Felton  testified  that  although  she  did 
apply  to  the  defendant  all  that  the  defendant 
said  was  that  the  plaintiff  had  been  very 
satisfactory  for  two  years  but  the  last  year 
she  had  not  done  so  well;  and  that  this  did 
not  affect  her  (the  witness)  in  deciding  not 
to  employ  the  plaintiff.  Whether  the  excep- 
tion to  the  admission  of  this  evidence  would 
have  been  sustained  it  is  not  necessary  to 
decide.  It  was  perhaps  within  the  discre- 
tion of  the  presiding  judge  to  admit  it  in 
evidence.  This  evidence  ought  not  to  be 
admitted  at  the  new  trial  which  has  become 
necessary. 

4.  The  ruling  asked  for  by  the  defendant, 
that  there  was  no  evidence  to  warrant  a  find- 
ing of  malice  on  the  part  of  the  defendant, 
was  refused  rightly.  The  plaintiff  testified 
that  on  the  day  on  which  she  left  the  de- 
fendant (although  she  had  given  a  week's 
notice  of  her  intention  to  leave),  the  defend- 
ant first  told  her  to  "pack  up  and  get  right 
out  as  quick  as  you  can, — in  an  hour  if  you 
can,"  and  later  (while  she  was  packing)  that 
the  defendant  said  to  her,  "I  will  call  up  Mr. 
Grew;  I  will  see  whether  you  will  go  or  not." 


One  explanation  of  this  inconsistent  conduct 
on  the  defendant's  part  is  that  she  was  be- 
side herself  with  anger.  The  fact  that  the 
defendant  was  angry  with  the  plaintiff  (if 
the  jury  adopted  this  explanation  of  the 
plaintiff's  testimony  and  found  that  she  was 
angry  with  the  plaintiff)  -was  sufficient  to 
enable  the  plaintijff  to  go  to  the  jury  on  the 
question  whether  the  defendant  (in  making 
statements  as  to  the  plaintiff  which  were  not 
in  fact  true — if  the  jury  found  that  she  did 
make  statements  not  in  fact  true — )  was 
acting  under  the  privilege  which  the  occasion 
created  or  outside  it. 

5.  Although  Mrs.  Hobart  denied  it  on  the 
witness  stand,  the  jury  were  at  liberty  to 
find  that  she  refused  to  take  the  plaintiff 
as  a  nurse  because  of  the  statements  made 
to  her  by  the  defendant.  The  exception 
taken  to  the  refusal  to  give  the  third  ruling 
requested  must  be  overruled. 

6.  The  sixth,  seventh  and  eighth  requests 
were  aimed  at  the  sufficiency  of  the  fifth, 
sixth  and  seventh  counts  under  the  rule  of 
practice  applied  in  Murphy  v.  Russell,  202 
Mass.  480,  89  N.  E.  107.  These  [182]  counts 
would  seem  to  be  counts  for  maliciously  and 
without  justifiable  cause  preventing  the  em- 
ployment of  the  plaintiff  by  Mrs.  Hobart  un- 
der the  doctrine  of  Moran  v.  Dunphy,  177 
Mass.  485,  69  N.  E.  125,  83  Am.  St.  Rep.' 
289,  52  L.R.A.  116  (a  case  of  interference 
with  an  employment  actually  in  existence), 
applied  to  the  prevention  of  getting  employ- 
ment in  place  of  interfering  with  an  actual 
employment  then  in  existence.  With  the  ex- 
ception of  one  incidental  reference  to  these 
counts  in  the  charge  (which  is  not  of  con- 
sequence) the  case  was  left  to  the  jury  as 
an  action  of  slander.  That  is  to  say  the 
case  in  fact  was  left  to  the  jury  on  the  first 
count.  We  do  not  know  whether  the  fifth, 
sixth  and  seventh  counts  (as  distinguished 
from  the  first  count)  will  be  relied  upon 
at  the  new  trial.  It  is  not  necessary  at  this 
time  to  consider  whether  the  allegations  of 
these  counts  make  out  a  case  under  the  doc- 
trine on  which  they  seem  to  be  founded. 

7.  It  is  necessary  to  state  (on  account 
of  the  contention  made  by  the  defendant  in 
support  of  the  exception  to  the  judge's  re- 
fusal to  direct  a  verdict  for  the  defendant) 
that  Mrs.  Hobart  herself  testified  to  some  of 
the  statements  set  forth  in  the  first  count. 

8.  The  judge  was  wrong  in  charging  the 
jury  that  "the  burden  is  upon  the  defendant 
to  show  that  they  were  privileged  words,  for 
which  she  is  not  answerable."  If  the  occa- 
sion is  a  privileged  one  the  burden  is  on  the 
plaintiff  to  prove  malice.  Brow  v.  Hathaway, 
13  Allen  (Mass.)  239.  Clark  v.  Molyneux, 
3  Q.  B.  D.  (Eng.)  237.  No  exception  was 
taken    to   this    instruction,    but   it   becomes 
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necessary  to  refer  to  it  in  view  of  the  fact 
tkat  there  is  to  be  a  new  trial.  We  believe 
that  we  have  covered  all  the  contentions 
made  by  the  defendant.  We  make  this  state- 
ment in  this  way  because  the  defendant  has 
not  addressed  her  argument  specifically  to 
the  exceptions  which  she  took.  The  entry 
must  be 

Exceptions  sustained. 

NOTE. 

Statement  with   Respect  to   OHaraoter 
of  Domestio  Serrant  as  PriTilecod. 

In  General,  342. 

Statement  by  Master  to  Subsequent  or  Pros- 
pective Employer,  343. 

Statement  by  Master  Accusing  Servant  or 
Explaining  Discharge,    346. 

Statement  to  Master  by  Third  Person,  347. 


In  Oeneral. 

Privilege,  within  the  scope  of  the  present 
discussion  of  the  privilege  attaching  to  a 
character  given  to  a  domestic  servant,  means 
that  rule  of  law  whereby  a  duty,  or  interest, 
to  make  certain  communications,  rebuts  the 
legal  inference  of  malice  which  ordinarily 
arises  from  the  use  of  defamatory  words, 
leaving  no  groimd  for  an  action  for  slander 
or  libel  in  the  absence  of  positive  proof  of 
actual  malice,  since  malice  is  the  gist  of  all 
such  actions.  The  relation  of  master  and 
servant  does  not  create  an  absolute  privilege. 
Whenever  a  privilege  arises  from  that  rela- 
tion, it  is  a  qualified  privilege,  making  proof 
of  express  malice  a  prequisite  to  a  recovery. 
Stuart  V.  Bell  [1891]  2  Q.  B.  (Eng.)  341; 
Webb  V.  Eaat,  6  Ex.  D.  (Eng.)  108,  49  L.  J. 
Exch.  260,  41. L.  T.  N.  S.  715,  28  W.  R.  336, 
44  J.  P.  200.  See  also  the  reported  case 
and    the    cases    cited    throughout    this   note. 

In  Stuart  v.  Bell,  supra,  Lindley,  L.  J., 
discussed  the  law  of  privilege  as  follows: 
''In  order  to  answer  the  first  question  it  is 
necessary  to  consider  what  is  meant  by  a 
privileged  communication.  A  privileged  com- 
munication is  one  made  on  a  privileged  occa- 
sion, and  fairly  warranted  by  it,  and  not 
proved  to  have  been  made  maliciously.  A 
privileged  occasion  is  one  which  is  held  in 
point  of  law  to  rebut  the  legal  implication 
of  malice  which  would  otherwipe  be  made 
from  the  utterance  of  untrue  defamatory 
language.  This  is  the  effect,  in  a  few  words, 
of  the  leading  cases  on  the  subject — ^namely, 
Toogood  V.  Spyring,  1  C.  M.  &  R.  181; 
Wright  V.  Woodgate,  2  C.  M.  &  R  673; 
Coxhead  ▼.  Richards,  2  C.  B.  669,  62  E.  C. 
L.  669;  Whiteley  v.  Adams,  16  C.  B.  N.  S. 
392,  418,  109  E.  G.  L.  392,  418;  and  Glark 


V.  Molyneux,  3  Q.  B.  D.  237.  .  .  .  What, 
then,  are  privileged  occasions — what  are  the 
circumstances  which  must  exist  in  order  to 
rebut  the  implication  of  malice  which  arises 
from  the  utterance  of  untrue  detamatorv 
language?  Without  referring  to  such  mat- 
ters as  reports  of  what  occurs  in  parliament, 
courts  of  justice,  or  public  meetings,  which 
have  no  bearing  on  the  present  case,  I  can 
find  no  better  answer  to  thi&  question  than 
that  given  by  Parke,  B.,  in  Toogood  v.  Spyr- 
ing, 1  C.  M.  &  R.  181,  and  by  Erie,  C.J.,  in 
Whiteley  v.  Adams,  15  C.  B.  N.  S.  392,  418, 
109  E.  C.  L.  392,  418.  In  Toogood  v.  Spyring, 
1  G.  M.  &  R.  181,  Parke,  B.,  in  speaking  of 
the  publication  of  statements  false  in  fact 
and  injurious  to  the  character  of  another, 
said  (p.  193) :  'The  law  considers  such  pub- 
lication as  malicious,  unless  it  is  fairly  made 
by  a  person  in  the  discharge  of  some  public 
or  private  duty,  whether  legal  or  moral,  or 
in  the  conduct  of  his  own  affairs,  in  matters 
where  his  interest  is  concerned.  In  such 
cases  the  occasion  prevents  the  inference  of 
malice,  which  the  law  draws  from  unauthor- 
ized communications,  and  affords  a  qualified 
defense  pending  on  the  absence  of  actual  mal- 
ice. If  fairly  warranted  by  any  reasonable 
occasion  or  exigency,  and  honestly  made, 
such  communications  are  protected  for  the 
common  convenience  and  welfare  of  society; 
and  the  law  has  not  restricted  the  right  to 
make  them  within  any  narrow  limits.'  This 
passage  has  been  frequently  quoted,  and  al- 
ways with  approval." 

Whether  privilege  exists  if  the  statement 
is  made  in  good  faith  is  a  question  of  law 
for  the  court,  and  if  the  court  finds  the 
occasion  to  be  privileged,  and  there  is  no 
sufllcient  evidence  of  malice  to  go  to  the 
jury,  judgment  for  the  defendant  should  be 
ordered.  Stuart  v.  Bell  [1891]  2  Q.  B. 
(Eng.)  341,  60  L.  J.  Q.  B.  577,  64  L.  T.  X.  S. 
633,  39  W.  R  612;  Child  v.  Affleck,  9  B.  &  C. 
403,  17  E.  C.  L.  406,  7  L.  J.  K.  B.  272.  4 
M.  &  R.  338;  Fresh  v.  Gutter,  73  Md.  87. 
20  Atl.  774,  25  Am.  St.  Rep.  575,  10  L.R.A. 
67.  In  Ghild  v.  Affleck,  supra,  the  plaintiff 
sought  recovery  for  an  alleged  libel  con- 
tained in  a  letter  written  by  the  defendant, 
her  former  employer,  to  one  who  had  sub- 
sequently employed  her,  in  which  letter  it 
was  said  that  the  plaintiff  had  frequently 
conducted  herself  disgracefully  and  that  the 
writer  had  been  credibly  informed  that  since 
her  dismissal  by  the  writer  the  plaintiff  had 
been  a  prostitute.  This  letter  was  in  reply 
to  a  request  for  the  character  of  the  servant. 
The  court  held  that  there  was  in  this  show- 
ing no  evidence  of  malice  to  go  to  the  jury 
and  that  the  judgment  of  nonsuit  was  right. 

But  the  question  of  malice  is  for  the  jury 
and,  notwithstanding  the  privilege,  the  plain- 
tiff has  the  right  to  go  to  the  jury  if  there 
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is  evidence  which  points  with  probability  to 
actual  malice  in  the  making  of  the  Btate- 
ments.  Somerville  v.  Hawkins,  10  C.  B.  583, 
70  E.  C.  L.  683;  Swadling  v.  Tarpley  [1821] 
K.  B.  (£ng.)  cited  in  Townshend  on  Slander 
&  Libel  743 ;  Pattison  v.  Jones,  8  B.  &  C.  578, 
15  E.  C.  L.  303,  7  L.  J.  K.  B.  26,  3  M.  &  R. 
101;  Stuart  V.  Bell  [1921]  2  Q.  B.  (Eng.) 
341,  60  L.  J.  Q.  B.  677,  64  L.  T.  N.  S.  633, 
39  W.  Rep.  612;  Fountain  v.  Boodle,  3  Q.  B 
5,  43  E.  C.  L.  606,  2  Gale  &  D.  455;  Fresh 
V.  Cutter,  73  Md.  87,  20  Atl.  774,  26  Am. 
St.  Rep.  675,  10  L.R.A.  67;  Carroll  v.  Owen, 
178  Mich.  651,  146  N.  W.  168.  In  Somer- 
ville V.  Hawkins,  supra,  Maulc,  J.,  said:  "It 
is  certainly  not  necessary,  in  order  to  enable 
a  plaintiff  to  have  the  question  of  malice 
submitted  to  the  jury,  that  the  evidence 
should  be  such  as  necessarily  leads  to  the 
conclusion  that  malice  existed,  or  that  it 
should  be  inconsistent  with  the  nonexistence 
of  malice;  but  it  is  necessary  that  the  evi- 
dence should  raise  a  probability  of  malice, 
and  be  more  consistent  with  its  existence 
than  with  its  nonexistence.  In  Swadling 
v.  Tarpley  [1821]  K.  B.  (Eng.)  cited  in 
Townshend  on  Slander  A,  Libel  743,  the 
plaintiff  sought  recovery  for  statements  made 
by  her  former  master,  in  a  letter  replying  to 
a  request  for  information  by  a  subsequent 
employer  of  the  plaintiff.  The  letter,  inter 
alia,  contained  the  following :  "She  is  a  most 
wicked  and  profligate  woman.  It  is  impossi- 
ble for  me  to  describe  the  gross  insolence  and 
ingratitude  shown  by  her  to  Mrs.  Tarpley  and 
myself.  We  have  undoubted  proof  of  her  go- 
ing to  the  man-servant's  bed  many  nights  for 
months  before  she  left  us.  One  servant  who 
lived  with  us  for  many  years  has  left  us 
on  her  account.  I  am  glad  of  an  opportunity 
of  exposing  this  woman's  character.  A  more 
vile  wretch  does  not  exist;  I  know  her  to  be 
a  liar,  a  great  thief,  and  insolent  beyond  bear- 
ing." The  court  held  that  there  was  suffi- 
cient evidence  of  malice  to  go  to  the  jury. 
Bayley,  J.,  said:  "He  is  fully  warranted 
in  giving  an  answer  to  the  questions  which 
are  put  to  him;  and,  in  a  temperate  manner, 
stating  everything  which  may  have  a  fair 
tendency  to  enable  the  person  to  whom  the 
letter  is  written  to  exercise  a  discreet  judg- 
ment upon  the  subject.  But  looking  at  this 
letter,  it  appears  to  me  there  is  a  degree  of 
heat  and  warmth  and  particularity  in  \i, 
which  was  not  called  for  by  the  application 
made  for  the  character  of  the  plaintiff;  and 
that  being  left  for  the  consideration  of  the 
jury,  it  appears  to  me  to  have  been  the 
proper  point  for  their  determination  on  the 
general  issue."  In  Carroll  v.  Owen,  178 
-Mich.  561,  146  N.  W.  168,  it  appeared  that 
the  defendant,  who  had  rented  her  home  for 
some  months  to  a  friend,  gave  information 


to  the  lessee  as  to  the  character  of  the 
servants,  some  of  whom  the  lessee  wished  to 
keep  in  her  employ.  The  court  held  to  be 
sufficient  to  go  to  the  jury  on  the  question 
of  malice  evidence  that  the  defendant,  after 
having  written  one  letter  regarding  the  char- 
acter of  the  plaintiff,  one  of  the  servants, 
afterwards  wrote  another  unsolicited  letter 
to  the  lessee  of  her  home  giving  additional 
reasons  why  the  plaintiff  should  not  be  re- 
tained in  service,  and  adding:  "I  did  not 
think  you  would  take  her  on  account  of 
what  I  told  you." 

Malice  which  will  take  away  the  privilege 
may  be  proved  by  showing  that  the  state- 
ments when  made  were  false  within  the 
knowledge  of  the  maker.  Fountain  v.  Boodle, 
3  Q.  B.  5,  43  £.  C.  L.  606,  2  Gale  &  D.  455. 

Statement  hy  Master  to   Subsequent  or 
Prospective  Employer, 

Words  spoken  or  written  concerning  a  do- 
mestic servant,  by  his  master  or  former  mas- 
ter, as  a  bona  fide  reply  to  a  request  from 
a  subsequent  employee  of  that  servant,  or 
one  about  to  employ  him,  for  information  as 
to  his  character,  are  qualifiedly  privileged, 
even  though  they  are  in  fact  untrue;  and 
they  will  not  sustain  an  action  for  slander 
or  libel  in  the  absence  of  proof  of  actual 
malice.  Weatherston  v.  Hawkins,  1  T.  R. 
(Eng.)  110,  Buller  N.  P.  8;  Edmonson  v. 
Stevenson,  6  G.  3  K.  B.  (Eng.)  an  unreport- 
ed case  cited  in  Buller  N.  P.  8;  Swadling  v. 
Tarpley  [1821]  K.  B.  (Eng.)  cited  in  Towns- 
hend on  Slander  &  Libel  743,  Pattison  v. 
Jones,  8  B.  &  C.  578,  15  E.  0.  L.  303,  7  L.  J. 
K.  B.  26,  3  M,  &  R.  101;  Child  v.  Affleck,  9 
B.  &  C.  403,  17  E.  C.  L.  405,  7  L.  J.  K.  B. 
272,  4  M.  &  R.  338;  Fountain  v.  Boodle,  3 
Q.  B.  5,  43  E.  C.  L.  605,  2  Gale  &  D.  455; 
Webb  v.  East,  5  Ex.  D.  (Eng.)  108,  49  L.  J. 
Exch.  250,  41  L.  T.  N.  S.  715,  28  W.  R.  336, 
44  J.  P.  200;  Norman  v.  Farquhar,  33  L.  C. 
Jur.  129.  See  also  Hargrave  v.  Le  Breton,  4 
Burr  (Eng.)  2422,  2425,  wherein  Lord  Mans- 
field said:  "Ko  action  lies  for  giving  the 
true  character  of  a  servant,  upon  application 
made  to  his  former  master,  to  inquire  into 
his  character,  with  a  view  of  hiring  him, 
unless  there  should  be  extraordinary  circum- 
stances of  express  malice."  And  see  Rex  v. 
Waring,  6  Esp.  14,  wherein  Lord  Alvanley 
said,  obiter:  "It  has  been  decided,  that  giv- 
ing a  character  to  a  servant,  however  injuri- 
ous to  them,  yet  if  fairly  given,  would  not 
sustain  an  action;  but  if  the  letter  was 
procured  by  another  letter,  not  written  with 
a  fair  view  of  inquiring  a  character,  but  to 
procure  an  answer,  upon  which  to  ground  an 
action  for  a  libel,  such  evidence,  I  think, 
ought  not  to  be  admitted."    See  also  Fresh  v. 
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Cutter,  73  Md.  87,  20  Atl.  774,  26  Am.  St. 
Kep.  575,  10  L.R.A.  67.    And  see  the  reported 
case.     In   Edmonson   y.  Stevenson,   cited   in 
Townshend    on    Slander    &    Libel    743,    the 
facts   and   decision,   as   set   out   in   BuUer's 
N.   P.   8,   were   as   follows:      "Where  words 
are   spoken   in  confidence  and   without  mal- 
ice,   no    action    lies;    therefore    where   A.    a 
servant  brought  an  action  against  her  form- 
er mistress  for  saying  to  a  lady  who  came 
to  inquire  for  the  plaintiff's  character,  that 
she  was   saucy  and  impertinent,   and  often 
lay  out  of  her  own  bed;  but  was  a  clean  girl, 
and   could   do   her    work   well;    though   the 
plaintiff  proved  that  she  was  by  this  means 
prevented  from  getting  a  place;  yet  per  Lord 
Mansfield,  this  is  not  to  be  considered  as  an 
action   in   the  common  way   for   defamation 
by  words;   but  that  the  gist  of  it  must  be 
malice,  which  is  not  implied  from  the  occa- 
sion   of    speaking,    but    should    be    directly 
proved.     That  it  was  a  confidential  declara- 
tion, and  ought  not  to  have  been  disclosed." 
In  Pattison  v.  Jones,  8  B.  &  C.  678,  7  L.  J.  K. 
B.  26,  3  M.  &  R.  101,  16  E.  C.  L.  303,  the 
alleged    libel    was   contained   in   two   letters 
written   by   the  defendant   to   one  about  to 
engage  his  discharged  servant,  making  state- 
ments   charging    the   servant,    the    plaintiff, 
with  drunkenness  and  theft.     One  of  the  let- 
ters was  voluntary,  and  the  other  was  solicit- 
ed.    The  court  held  the  communications  to 
be  privileged  but  left  the  question  of  malice 
to  the  jury.     Bay  ley,  J.,  said:     "Generally 
speaking,  anything  said  or  written  by  a  mas- 
ter when  he  gives  the  character  of  a  serv- 
ant   is   a    privileged    communication.     If   a 
servant,  therefore,  charge  a  master  with  pub- 
lishing a  libel,  it  is  competent  to  the  latter, 
under  the  general   issue,  to  prove  that  the 
alleged  libel  was  written  under  such  circum- 
stances as  to  make  it  a  privileged  communi- 
cation,  and   thereby  throw  on   the   plaintiff 
the  necessity  of  showing  that  it  does  not  come 
within  that  protection  which  th:  law  gives 
to  a  privileged  communication.     But  if  the 
supposed    libel    be    not    communicated    bona 
fide,  it  docs  not  come  within  that  protection 
which  the  law  gives  to  a  privileged  communi- 
cation.   Here  the  second  letter  of  the  defend- 
ant  was   written   in   answer   to   one  calling 
upon  him  to  give  an  account  of  the  plaintiff's 
conduct,   but   the  defendant  wrote   his   first 
letter  without  being  called  upon  so  to  do.    I 
do  not  mean  to  say  that  in  order  to  make 
libelous  matter   written  by  a  master  privi- 
leged,   it    is    essential    that   the   party   who 
makes  the  communication  should  be  put  into 
action  in  consequence  of  a  third  party's  put- 
ting questions  to  him.     I  am  of  opinion  he 
may   (when  he  thinks  that  another  is  about 
to  take  into  his  service  one  whom  he  knows 
ought  not  to  be  taken)  set  himself  in  motion, 
and  do  some  act  to  induce  that  other  to  seek 


information  from  and  put  questions  to  him. 
The  answers  to  such  questions,  given  bona 
fide  with  the  intention  of  communicating 
such  facts  as  the  other  party  ought  to  know, 
will,  although  they  contain  slanderous  mat- 
ter, come  within  the  scope  of  a  privileged 
communication.  But  in  such  a  case,  it  will 
be  a  question  for  the  jury,  whether  the  de- 
fendant has  acted  bona  fide,  intending  hon- 
estly to  discharge  a  duty ;  or  whether  he  4ias 
acted  maliciously,  intending  to  do  an  injury 
to  the  servant."  In  Norman  v.  Farquhar,  33 
L.  C.  Jur.  129,  it  was  said  that  the  only 
proof  which  the  plaintiff  had  made  of  the 
alleged  defamation  was  the  fact  that  the 
defendant,  in  response  to  questions  put  to 
her  confidentially,  on  the  subject  of  the  char- 
acter of  the  plaintiff  (her  former  servant) 
by  a  person  who  had  the  latter  in  her  employ, 
had  said  that  the  plaintiff  was  not  honest, 
that  she  was  a  thief,  and  that  she  (the  de- 
fendant) had  discovered  this  while  she  had 
the  plaintiff  in  her  service  as  a  domestic 
servant.  On  that  proof  the  court  held  that 
since  the  proof  failed  to  show  that  the  de- 
fendant had  made  the  imputation  through 
malice  and  with  knowledge  of  its  falsity,  the 
communication  was  confidential,  made  in 
good  faith,  and  privileged  in  law. 

When  a  communication  of  the  kind  under 
consideration  is  held  to  be  privileged,  it  is 
privileged  only  in  the  sense  that  the  legal 
inference  of  malice  which  ordinarily  arises 
from  defamatory  words  is  rebutted,  and  there 
can   be   no   recovery   for   the   words   in   the 
absence  of  proof  of  express  malice.     It   is 
not  privileged  in  the  sense  of  being  privi- 
leged  from   production   in  evidence.     Webb. 
V.  East,  5  Ex.  D.  (Eng.)  108,  49  L.  J.  Exch. 
260,  41  L.  T.  N.  S.  716,  28  W.  R.  336,  44  J.  P. 
200,  in  which  case  a  servant  was  suing  on 
an  alleged  libel  contained  in  a  letter  written 
by  his  former  to  his  present  employer,  which 
letter,  and  a  copy  thereof,  were  in  the  hands 
respectively  of  the  addressee  and  the  sender. 
The  plaintiff  asked  for  the  production  of  the 
letter   and   the   defendant  claimed  privilege. 
The  court  said:     "The  defendant  says  that 
the  document  is  privileged.     It  is  privileged 
in   this   sense,   that   it   is  what  is  called   a 
privileged    communication,    which    I    under- 
stand to  mean  this,  that  prima  facie,  that 
is,   in   the  absence   of   evidence  to  the   con- 
trary, it  is  to  be  considered  as  being  given 
bona  fide  and  without  malice,  and  is  an  ex- 
ception to  the  rule  that  a  man  who  libels 
another   must,   in   order   to  justify  himself, 
prove  the  truth  of  a  libel,  it  being  in  this 
case   for   the   plaintiff  to  prove  the  malice. 
But  such  a  communication  is  not  privileged, 
as  far  as  1  am  aware,  in  any  other  sense.     I 
never  before  this  case  heard  it  suggested  that 
such  a  letter  was  privileged  in  the  sense  of 
being  privileged  from  production." 
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It  seems  that  there  is  a  presumption  of 
bona  fides  in  favor  of  a  master  who  gives  a 
character  to  a  servant;  Fountain  y.  Boodle, 

3  Q.  B.  5,  43  E.  G.  L.  605,  2  Gale  &  D.  455, 
wherein  the  court  said:  "A  character  bona 
fide  given  to  a  servant  of  any  description 
is  privileged  communication,  and  in  giving  it 
bona  fides  is  to  be  presumed."  See  also 
Somerville  7.  Hawkins,  10  0.  B.  583,  70  £. 
G.  L.  583.  But  it  appears  that  excessive 
publication  is  evidence  of  malice,  and  rebuts 
the  presumption  of  bona  fides,  although  it 
does  not  remove  the  privilege.  Fresh  v.  Cut-, 
ter,  73  Md.  87,  93,  20  Atl.  774,  25  Am.  St. 
Rep.  575,  10  L.R.A.  67. 

When  inquiry  is  made  of  a  former  employer 
as  to  the  character  of  a  servant,  he  is  not 
confined  to  giving  information  to  facts  with- 
in his  actual  knowledge,  but  it  is  his  privi- 
lege,  and  even  a  part  of  his  duty,  to  impart 
any  material  information  which  may  have 
come  to  him,  whether  he  has  investigated  it 
personally  or  not,  and  though  it  concerns 
acts  subsequent  to  the  time  when  the  servant 
left  his  employment.  Child  ▼.  Affleck,  9  B. 
&  C.  403,  17  E.  C.  L.  405,  7  L.  J.  K.  B.  272, 

4  M.  &  R.  338.     And  see  the  reported  case. 
In  Child  V.  Affleck,  supra,  Bayley,  J.,  said: 

"It  has  been  contended  that  the  letter  should 
not  have  contained  the  statement  of  the 
alleged  misconduct  after  the  plaintiff  left 
the  defendant's  service.  But  I  think  that 
Mrs.  Affleck  would  have  stopped  short  of  her 
duty  in  withholding  that  information,  and 
that  she  was  not  bound  to  disclose  the  names 
of  the  persons  from  whom  she  received  it." 

It  has  been  held  that  a  communication  by 
a  former  master,  giving  a  character  to  a  serv- 
ant, is  privileged  even  if  it  is  made  volun- 
tarily, and  not  in  reply  to  a  request  for 
information,  and  will  not  be  actionable  in 
the  absence  of  express  malice.  Fresh  v. 
Cutter,  73  Md.  87,  20  Atl.  774,  25  Am.  St. 
Rep.  575,  10  L.R.A.  67.  See  also  the  dictum 
of  Rooke,  J.  in  Rogers  v.  Clifton,  3  B.  &  P. 
(Eng.)  587.  And  see  Pittison  v.  Jones,  8 
B.  &  C.  578,  7  L.  J.  K.  B.  26,  3  M.  &  R. 
101,  16  E.  C.  L.  303;  Carroll  v.  Owen,  178 
Mich.  551,  166  N.  W.  168.  In  Fresh  v. 
Cutter,  supra,  the  court  said:  "Without  re- 
viewing the  decided  cases,  it  may  be  said, 
that  the  weight  of  authority  is  to  the  effect 
that  the  mere  fact  of  the  communication  be- 
ing voluntarily  made  does  not  necessarily 
exclude  it  as  a  nonprivileged  communica- 
tion; for  a  publication  warranted  by  an 
occasion  apparently  beneficial  and  honest  is 
not  actionable  in  the  absence  of  express  mal- 
ice." But  compare  Lowry  ▼.  Aikenhead,  an 
unreported  case  cited  by  Chambre,  J.,  in  Rog- 
ers V.  Clifton,  3  B.  &  P.  (Eng.)  587,  wherein 
Lord  Mansfield  is  quoted  as  having  said  that 
"where  a  person  intending  to  hire  a  servant 
applies  to  his  former  master  for  a  character, 
the  master  is  not  bound  to  prove  the  truth 


of  the  character  which  he  gives;  for  what  he 
speaks  of  the  servant  he  does  not  speak  of- 
ficiously, but  only  discloses  that  which  rests 
in  his  own  knowledge  alone;  but,  that  wliere 
a  master  speaks  ill  of  a  servant  who  has 
quitted  his  place,  without  any  previous  appli- 
cation having  been  made  to  him,  there  he 
must  plead  and  prove  the  truth  of  the  char* 
acter  in  justification." 

One  who  has  made  a  recommendation  to 
anotiier  who  subsequently  employs  the  serv* 
ant  recommended  may,  if  he  later  discovers 
facts  which  cause  him  to  alter  his  opinion 
as  to  tliat  servant,  make  communication  to 
the  employer  of  his  changed  opinion,  and 
that  communication  is  privileged  in  the  ab- 
sence of  actual  malice.  Gardener  v.  Slade, 
13  Q.  B.  796,  66  E.  C.  L.  796,  13  Jur.  826, 
18  L.  J.  Q.  B.  334;  Butterworth  v.  Conrow, 
1  Marv.  (Del.)  361,  41  Atl.  84.  In  the  case 
first  cited,  it  appeared  that  the  defendant 
had  given  a  character  to  a  servant,  on  the 
strength  of  which  that  servant  had  secured 
another  position.  Later  the  former  master, 
the  defendant,  discovering  facts  which  justi- 
fied a  change  of  opinion,  intimated  as  much 
in  a  letter  to  the  new  employer  who  then 
called  on  the  defendant  asking  for  further 
information,  and  in  reply  to  this  request  the 
defendant  said  that  she  considered  the  plain- 
tiff dishonest.  Tlie  court  held  that  it  was 
clearly  within  the  duty  of  the  defendant  to 
make  this  disclosure.  Coleridge,  J.,  said: 
'*If,  then,  all  that  was  said  and  written  by 
Mrs.  Slade  was  perfectly  consistent  with  her 
duty,  no  malice  can  be  inferred,  either  from 
what  she  said  or  wrote.  I  think  all  was 
within  her  duty.  Nobody,  as  it  seems  to  me, 
can  doubt  the  correctness  of  what  my  Lord 
has  said — that,  if  I  give  a  character  to  my 
servant,  upon  which  he  obtains  a  situation, 
and  I  afterwards  discover  that  I  had  been 
deceived,  and  that  the  character  was  unmerit- 
ed, it  is  my  duty  then  to  make  a  communica- 
tion to  the  actual  master  of  that  servant." 

Where  a  master  discovers  facts  which  re- 
flect on  the  character  of  his  servant,  it  is 
within  the  qualified  privilege  for  him  to 
make  a  bona  fide  report  of  those  facts  to 
one  who  has  previously  given  the  servant  a 
good  character,  in  order  that  the  latter  may 
consider  these  facts  before  giving  the  servant 
another  character.  Rogers  v.  Clifton,  3  B. 
&  P.  (Eng.)  587  (semble).  Compare  Fitz- 
gibbons  v.  Woolsey,  13  Quebec  L.  Rep.  49. 
But  the  fact  that  a  master  makes  an  of- 
ficious charge  of  a  trivial  nature,  concerning 
a  servant  whom  he  has  discharged,  to  a  form- 
er master,  in  order  to  prevent  the  servant's 
getting  a  second  character  recommendation 
from  that  former  master,  is  evidence  on  which 
the  jury  are  warranted  in  finding  express 
malice.  Rogers  v.  Clifton,  3  B.  &  P.  (Eng.) 
587,  wherein  the  court  said,  per  Chambre,  J.,  • 
"So  in  this  case,  if  Sir  Gervas  Clifton  had 
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been  intimate  with  Mr.  Holland,  and  had 
gone  to  him  in  confidence  to  communicate 
what  had  passed  between  himself  and  the 
plaintiff,  he  would  have  redeemed  himself 
from  the  imputation  of  malice.  But  that 
does  not  appear  to  have  been  the  case  here. 
What  is  there  in  the  nature  of  the  charge 
adduced  against  the  plaintiff  by  Sir  Gervas 
Clifton  which  required  such  officious  inter- 
ference on  his  part?  Had  he  been  robbed 
by  the  plaintiff,  it  would  have  been  very  rea- 
sonable that  he  should  go,  even  to  a  mere 
stranger,  to  tell  him  what  in  common  hon- 
esty he  would  have  been  bound  to  tell,  and 
to  warn  him  against  taking  the  plaintiff 
into  his  house.  A  case  of  that  kind  would 
have  excused  the  defendant;  but  here  the 
charge  of  laziness  and  impertinence  was  of 
too  slight  a  nature  to  warrant  the  officious 
interference  of  Sir  Gervas  Clifton,  and  in- 
deed no  great  harm  would  have  ensued  from 
the  plaintiff's  obtaining  another  place.  .  .  . 
I  think  the  inducement  to  Sir  Gervas  Clifton 
to  do  all  this  was  the  quarrel  which  had 
taken  place  between  himself  and  the  plain- 
tiff at  parting.  Considering  therefore,  as  I 
do,  the  quarrel  as  the  real  cause  of  the 
charge  made  against  the  plaintiff,  and  seeing 
so  much  officious  interference  on  the  part  of 
the  defendant,  I  am  quite  clear  we  ought 
not  to  grant  a  new  trial."  In  Fitzgibbons 
v.  Woolsey,  13  Quebec  L.  Rep.  49',  the  plain- 
tiff was  allowed  lo  recover  against  her  former 
mistress  for  a  statement  made  to  the  keeper 
of  a  servant's  registry  office,  through  whom 
the  servant  had  been  engaged.  It  appeared 
that  the  defendant,  with  her  daughter,  called 
on  the  keeper  of  the  registry  office,  and,  in 
her  private  office,  said:  ^'Mrs.  Imrie  I  sup- 
pose you  wonder  why  I  have  not  been  here 
for  the  last  eighteen  months;  it  was  because 
you  sent  me  two  such  bad  girls;  they  were 
bad  girls;  and  they  were  not  respectable. 
They  were  like  two  common  thieves;  it  is  in 
jail  I  ought  to  have  had  them.  You  ought  to 
have  known  those  girls,  Mrs.  Imrie,  because 
they  all  know  you."  It  happened  that  one 
of  the  girls  referred  to  was  in  an  adjoining 
room,  overheard  what  was  said,  rushed  into 
the  room  and  began  to  upbraid  the  defendant 
for  the  remarks  she  had  just  made,  where- 
upon the  defendant  quickly  retracted  every 
thing  she  had  said.  From  the  decision,  the 
court  seems  to  have  held  that  the  commimi- 
cation  was  not  privileged,  since  the  plaintiff 
was  given  judgment  for  damages,  although 
there  was  no  proof  of  actual  malice  on  the 
part  of  the  defendant. 

Statement  by  Master  Acctising  Servant  or 
Explaining  Discharge, 

A  master  is  privileged  to  make  a  bona  fide 
charge  of  theft  or  other  misconduct  against 
his  servant,  and  cannot  be  made  liable  there- 
for   in    the    absence    of   malice.      Manby   y. 


Witt,  18  C.  B.  544,  86  E.  C.  L.  544,  2  Jur. 
(N.  S.)  1004,  26  L.  J.  C.  PI.  294.  And  words 
which,  if  spoken  to  the  servant,  would  be 
privileged,  will  be  still  within  the  privilege 
when  spoken  by  the  master  to  parents  of  the 
servant,  charging  the  servant  with  an  of- 
fense. Gorst  V.  Barr,  13  Ont.  644,  wherein 
it  appeared  that  the  defendant  had  charged 
her  seamstress  with  theft,  and  then  repeated 
the  charge  to  the  father  of  the  seamstress' 
when  asked  about  it  by  him.  The  court 
said:  "What  was  said  to  the  plaintiff's 
father  (was)  clearly  within  the  privilege 
that  repels  the  legal  presumption  or  impli- 
cation of  malice."  And  in  Aberdein  v.  Ma- 
cleay,  9  Times  L.  Rep.  (Eng.)  639,  it  was 
held  that  the  foregoing  rule  extends  to  state- 
ments made  to  one  who  stands  in  in  loco 
parefitia  to  the  servant. 

It  has  been  said  that  the  fact  that  the 
charge  against  the  servant  is  made  in  the 
presence  of  third  persons  does  not  take  away 
the  privilege  of  the  master.  Manby  v.  Witt, 
18  C.  B.  544,  86  E.  C.  L.  644,  2  Jur.  N.  S. 
1004,  25  L.  J.  C.  PI.  294 ;  Gorst  v.  Barr,  13 
Ont.  644. 

Where  a  master  makes  a  privileged  charge 
against  a  servant  to  his  face,  and,  in  doing 
so,  charges  another  absent  servant  with  com- 
plicity in  the  act  with  which  the  present 
servant  is  charged,  the  words  used  regarding 
the  absent  servant  are  likewise  privileged. 
Manby  v.  Witt,  18  C.  B.  544,  86  E.  C.  L. 
644,  2  Jur.  N.  S.  1004,  25  L,  J.  C.  PI.  294, 
wherein  it  appeared  that  the  defendant  had 
given  his  cook  and  his  footman  notice  to 
quit.  They  separately  came  to  him  for  an 
explanation  and  he  told  the  footman  that  he 
was  discharging  him  because  he  and  the  cook 
had  been  robbing  him,  and  told  the  cook  that 
she  was  discharged  because  she  and  the  foot- 
man had  been  robbing  him.  The  footman 
and  cook  thereupon  each  brought  an  action 
for  slander  based  on  the  statement  made  by 
the  master  to  the  otlier.  The  court  held  that 
it  was  not  only  the  right  of  the  master,  but 
his  duty,  to  tell  the  discharged  servant  the 
names  of  others  with  whom  he  was  accused 
of  having  acted,  and  that  therefore  the  com- 
munications were  privileged.  The  court  said, 
per  Jervis,  C.  J.:  "Now,  as  to  the  charge 
itself  in  this  case,  my  Brother  Byles  [of  coun- 
sel for  the  plaintiff]  feels  almost  compelled 
to  admit,  not  only  that  the  defendant  was 
right  in  pursuing  the  course  he  did,  but  that 
he  was  bound,  when  he  accused  the  cook  of 
robbing  him,  to  tell  her  with  whom  she  was 
charged  with  having  acted;  and  so,  in  the 
other  case,  when  he  charged  the  present  plain- 
tiff with  robbing  him,  he  was  bound  to  name 
his  accomplice.  I  think  my  brother  Willis 
should  have  nonsuited  the  plaintiffs." 

A  master  may  make  to  his  servants  state- 
ments with  regard  to  the  character  of  a  dis- 
charged servant  and  such  statements  will  be 
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privileged  if  made  bona  fide  to  warn  or  protect 
his  servants  against  the  discharged  servant,  or 
to  protect  the  interests  of  the  master.    Som- 
erville  v.  Hawkins,  10  C.  B.  683,  70  E.  C.  L. 
583,  wherein  it  appeared  that  the  defendant 
had  said  to  his  servants,  with  regard  to  a 
servant   he   had   discharged:      *'l   have   dis- 
missed  that   man   for   robbing   me;    do   not 
speak   to   him    any   more,   in   public   or   in 
private,  or  I  shall  think  you  as  bad  as  him." 
Maule,    J.,    holding    the    statements    to    be 
privileged    said:      "But   we   think   that   the 
case  falls  within  the  class  of  privileged  com- 
munications, which  is  not  so  restricted  as  it 
was  contended  on  behalf  of  the  plaintiff.    It 
comprehends    all    cases    of    communications 
made  bona  fide,  in  performance  of  a  duty,  or 
with  a  fair  and  reasonable  purpose  of  pro- 
tecting the  interest  of  the  party  using  the 
words.     In  this  case,  supposing  the  defend- 
aijt  himself  to  believe  the  charge, — a  supposi- 
tion always  to  be  made  when  the  question 
is  whether   a   communication    be   privileged 
or  not, — it  was  the  duty  of  the  defendant, 
and  also  his  interest,  to  prevent  his  servants 
from  associating  with  a  person   of  such  a 
character  as  the  words  imputed  to  the  plain- 
tiff; as  such  association  might  reasonably  be 
apprehended  to  be  likely  to  be  followed  by 
injurious  consequences,  both  to  the  servants 
and   to   the    defendant   himself.     We  think, 
therefore,  the  communication  in  question  was 
privileged,  i«  e.  it  was  made  under  circum- 
stances  which    rebut    the    presumption    of 
malice,   which    would   otherwise    arise   from 
the  nature  of  the  words  used.    That  presump- 
tion being  rebutted,  it  was  for  the  plaintiff 
to  show  affirmatively   that   the  words  were 
spoken  maliciously;  for,  the  question,  being 
one  the  affirmative  of  which  lies  on  the  plain- 
tiff, must,  in  the  absence  of  evidence,  be  de- 
termined in  favor  of  the  defendant." 

Words  used  by  a  master  in  making  to 
proper  officers  of  the  law  a  charge  against 
a  servant  with  a  view  to  indictment  or  legal 
proceedings  are  privileged.  Johnson  v. 
Evans,  3  Esp.  (Eng.)  32,  vtrherein  Lord 
Eldon,  Chief  Justice,  said:  "Words  used  in 
the  course  of  legal  or  judicial  proceeding, 
however  hard  they  might  bear  on  the  party 
of  whom  they  were  used,  were  not  such  as 
would  support  an  action  for  slander.  In 
this  case,  they  were  spoken  by  the  defendant, 
under  a  belief  of  the  fact,  and  when  he  was 
about  to  proceed  legally  to  punish  it.  It 
would  be  a  matter  of  public  inconvenience, 
and  operate  to  deter  persons  from  preferring 
their  complaints  against  offenders,  if  words 
spoken  in  the  course  of  their  giving  charge 
of  them,  or  preferring  their  complaint,  should 
be  deemed  actionable." 


Statement  to  Master  by  Third  JPerson. 

Where  a  third  person  makes  to  a  master 
a  communication  regarding  his  servant,  which 
it  is  his  moral,  or  social  duty  to  make,  the 
communication   is   privileged   if   it   is   made 
without  malice.     Mead  v.  Hughes,  7  Times 
L.  Rep.  (Eng.)  291;  Stuart  ▼.  Bell  (1891)  2 
Q.  B.  (Eng.)  741.    In  the  case  last  cited  the 
action  was  brought  for  the  slander   of  the 
plaintiff,  a  valet.     He  and  his  master  were 
staying  as  guests  in  the  mansion  house  of 
the  defendant,  the  mayor  of  Newcastle.    The 
chief    constable    of    Newcastle    showed    the 
mayor   a  letter  from  the  Edinburgh   police 
stating  that  the  plaintiff  was  suspected  of  a 
theft   committed   while   he   and    his   master 
were  in  that  city,  and  suggesting  an  inquiry. 
The  mayor  made  no  inquiry,  but  communi- 
cated the  suspicion  to  the  plaintiff's  master 
just  before  the  latter  left  Newgate,  and  as  a 
result  the  plaintiff  was  discharged.    Holding 
these  facts  to  constitute  a  privileged  occasion, 
Lindley,  L.  J.  said:     ''The  question  of  privi- 
leged occasion  turning  then  on  the  question 
of  moral  or  social  duty  and  being  a  question 
of  law  for  the  judge  and  not  a  question  for 
the   jury,    it   is    necessary   to   consider    the 
grounds  on  which   such  duty  can  be  main- 
tained.   The  grounds  in  this  case  are  the  re- 
lation in  which  the  defendant  stood  to  Stan- 
ley and  the  relation  in  which  the  defendant 
stood  to  the  public.    His  relation  to  Stanley 
was  that  of  host  to  guest,  and,  to  some  ex- 
tent,  of  friend  to  friend.     His  relation  to 
the  public  was  that  of  mayor  and  magistrate 
in  Newcastle,  where  Stanley  was  when  the 
communication    was   made.     The   defendant 
knew   that   Stanley  was  about  to  be  enter- 
tained by  other  people  at  other  places,  and 
that    the    plaintiff    would    accompany    him. 
Under  these  circumstances,  I  am  clearly  of 
opinion  that  it  was  the  defendant's  moral  or 
social,  though  not  legal,  duty  to  communi- 
cate  to   Stanley  the  information  which  the 
defendant   had    received.     That   information 
was    no    vague    rumor    or    idle   gossip,    but 
came   officially   from  the   chief   constable   of 
Edinburgh    to   the   chief   constable   of   New- 
castle, and  was  sent  by  him  to  the  defendant 
who   was,   as   I  have   said,   mayor   of   New- 
castle and  the  host  of  Stanley.    Suppose  the 
suspicion  which  had  fallen  on  the  plaintiff 
had   been   well-founded   and  not  ill-founded, 
and    that   the    defendant   had   withheld    the 
information  from  Stanley,  could  the  defend- 
ant have  morally  justified  reticence?     I  an- 
swer no;  he  would  not  have  been  acting  up 
to  his  duty  either  to  the  public  or  to  Stan- 
ley." 
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COLUMBIA-KNICKERBOCKER 
TRUST  COMPANY 


V. 


New  York  Court  of  Appeals — ^May  25,  1915. 


216  N.  T.  191;  109  N.  E.  179. 


Clearins  Houses  —  Rules  —  Rie^t  of 
Nonmember  to  Invoke. 

The  liability  of  an  indorser  cannot  be 
affected  by  the  fact  that  the  check  waa  sent 
through  the  clearing  house;  and,  where  the 
drawee  refused  payment,  he  cannot  escape 
liability  on  the  ground  that,  under  the  clear- 
ing house  rules,  the  drawee  was  not  privileged 
to  do  so. 

[See  note  at  end  of  this  case.] 

Negotiable  Inatnunent  —  Place  of  Pre- 
sentment. 

Under  the  Negotiable  Instruments  Law 
(Consol.  Laws,  c.  38),  §  133,  declaring  that, 
where  no  place  of  payment  is  specified,  pre- 
sentment for  payment  is  properly  made  at 
the  place  of  business  of  the  one  to  make  pay- 
ment, a  check  is  properly  presented  for  pay- 
ment at  the  banking  house  of  the  institution 
on  which  it  is  drawn. 

Presentment  Tbrongrb  Clearing:  House. 

Under  Negotiable  Instruments  Law,  §  132, 
providing  that  presentment  for  payment  must 
be  made  by  some  person  authorized,  a  bank 
to  whom  a  check  was  indorsed  may  present  it 
to  the  drawee  bank  through  the  clearing 
house. 

ColumhiorKmcJcerhocker  Trust  Co,  v.  Miller, 
156  N.  Y.  App.  Div.  810,  aflSrmed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Action  on  check.  Columbia-Knickerbocker 
Trust  Company,  plaintiff,  and  Andrew  Mil- 
ler, defendant.  Judgment  for  plaintiff  in 
trial  court.  Judgment  affirmed  by  Appellate 
Division  of  Supreme  Court.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Samuel  H.  Ordic<iy  for  appellant 
Charles   H.   Tuttle   for   respondent. 

[193]  MiLLEB,  J. — ^This  is  an  action  upon 
a  check  drawn  on  the  17th  day  of  January, 
1910,  upon  the  National  City  Bank  of  [194] 
New  York  by  Lathrop,  Haskins  &  Company 
to  the  order  of  the  defendant  and  by  him  in- 
dorsed and  deposited  about  noon  the  next 
day  in  his  regular  account  with  the  plain- 
tiff trust  company,  which  on  that  day  in- 
dorsed and  transferred  the  check  to  the  Na- 
tional Bank  of  Commerce,  a  member  of  the 


New  York  Clearing  House  Association.  At 
about  10  o'clock  on  the  morning  of  the  19th 
the  check  in  a  bundle  with  other  items  was 
delivered  at  the  Clearing  House  to  the  mes- 
senger of  the  City  Bank  and  was  by  him  de- 
livered unopened  at  about  10:30  at  the  lat- 
ter's  banking  house.  At  about  noon  on  that 
day,  and  before  the  City  Bank  had  had  an 
opportunity  to  check  up  the  items  received 
through  the  Clearing  House,  verify  signatures 
and  the  like,  it  received  a  letter  from  tlie 
drawers  of  the  check  stating:  "We  regret 
to  state  that  we  are  forced  to  suspend.  As- 
signee will  be  named  later."  Thereupon  it 
affixed  to  the  check  a  memorandum  reading: 
"Returned  to  23  by  the  National  City  Bank 
of  New  York,  assigned."  "23"  is  the  Clear- 
ing House  number  of  the  National  Bank  of 
Commerce,  to  which  the  check  with  the  memo- 
randum attached  was  delivered  before  three 
o'clock,  and  the  refund  made  by  the  National 
Bank  of  Commerce  to  offset  the  credit  given 
to  it  at  the  Clearing  House  for  the  check 
reached  the  City  Bank  before  three  o'clock. 
There  upon  the  plaintiff  was  required  to  pay 
the  check  and  notice  was  given  to  charge  the 
indorser.  The  constitution  of  the  Clearing 
House  Association,  article  10,  section  6,  pro- 
vides in  part  as  follows:  "All  checks,  drafts, 
notes  or  other  items  in  the  exchanges,  re- 
turned as  'not  good'  or  mis-sent,  shall  be 
returned  the  same  day  directly  to  the  mem- 
ber from  whom  they  were  received,  and  the 
said  member  shall  immediately  refund  to 
the  member  returning  the  same  the  amount 
which  it  had  received  through  the  Clearing 
House  for  the  said  checks,  drafts,  notes  or 
other  items  so  returned  to  it,  in  lawful  money 
or  in  Clearing  House  certificates."  Rule  1 
provides:  "Return  of  checks,  drafts,  [195] 
etc.,  for  informality,  not  good,  mis-sent,  guar- 
antee of  endorsement,  or  for  any  other  cause, 
should  be  made  before  three  o'clock  of  the 
same  day."  The  constitution  also  provides 
that  between  the  hours  of  12:30  and  1  p.m. 
the  debtor  members  shall  pay  to  the  man- 
ager at  the  Clearing  House  the  balances 
against  them  and  at  1:30  o'clock  p.m.  the 
manager  shall  pay  the  creditor  members  the 
balances  due  them  respectively.  The  system 
adopted  by  the  Clearing  House  Association 
to  facilitate  exchanges  and  adjust  accounts 
between  its  members,  as  shown  by  the  record 
in  this  case,  is  well  explained  in  the  opinion 
of  Judge  CuUen  in  Mt.  Morris  Bank  v. 
TwcntyThird  Ward  Bank,  172  N.  Y.  244, 
64  N.  E.  810.  There  was  no  evidence  to  show 
whether  the  account  of  the  drawers  of  the 
check  at  the  City  Bank  was  at  the  time 
of  their  suspension  good  for  the  amount  of 
the  check. 

The  appellant  contends  that  the  check  was 
paid  and  that,  if  it  was  not  paid,  it  waa 
not  duly  presented  for  payment. 
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Doubtless  the  adjustment  of  balances  by 
the  Clearing  House  constitutes  a  sort  of  tent- 
ative or  provisional  payment,  but  that  adjust- 
ment occurs  without  an  opportunity  to  the 
members  to  examine  the  items,  verify  signa- 
tures, compare  the  amounts  with  the  draw- 
ers' accounts,  and  the  like,  and  r^ardless 
of  whether  the  checks  are  good.  The  con- 
stitution of  the  association  contemplates 
that  the  members  will  directly  adjust  be- 
tween themselves  claims  arising  from  the 
return  of  checks.  It  thus  appears  that  the 
question  of  payment  is  not,  and  cannot  be, 
ultimately  decided  until  the  bank  upon  which 
the  check  is  drawn  has  had  an  opportunity 
at  its  banking  house  to  examine  the  checks. 
The  time  taken  to  do  that  may  be  estimated 
from  the  fact  that  the  face  total  of  the  checks 
sent  by  the  Bank  of  Commerce  to  the  Clear- 
ing House  on  the  morning  of  January  10th, 
1910,  was  $00,645,514.55,  and  that  the  face 
total  of  checks  sent  by  the  City  Bank  on 
that  morning  was  $61,141,008.20.  In  truth 
the  City  [196]  Bank  refused  to  pay  the  check. 
Its  refusal  wa«  acceded  to  by  the  National 
Bank  of  Commerce,  which  refunded  the 
amount  of  the  credit  it  had  received  for  the 
check  at  the  Clearing  House.  As  between 
the  immediate  parties  to  the  transaction  then 
there  was  plainly  no  payment,  but,  although 
claiming  not  to  be  bound  by  the  constitu- 
tion and  rules  of  the  Clearing  House  Asso- 
ciation, the  appellant  contends  that  payment 
resulted  perforce  of  them.  That  argu- 
ment is  based  on  the  construction  given  to 
section  6  of  article  10,  above  quoted,  to  the 
effect  that  only  checks  ''not  good  or  mis-sent" 
may  be  returned,  and  it  is  claimed  that  that 
provision  of  the  constitution  could  not  be 
modified  by  a  rule  which  contemplates  the 
return  of  checks  for  any  cause.  It  is  urged 
from  those  premises  that  the  adjustment  of 
accounts  at  the  Clearing  House  constituted 
payment  unless  the  check  was  in  fact  "not 
good,"  and  that  the  burden  was  upon  the 
plaintiff  to  show  that  fact,  if  it  were  the 
fact. 

We  do  not  consider  it  necessary  to  construe 
the  constitution  and  rules  of  the  Clearing 
House  Association  which  is  a  mere  agency 
adopted  by  its  members  to  facilitate  ex- 
changes and  the  adjustment  of  accounts  as 
between  themselves.  We  agree  with  the  con- 
tention of  the  defendant  that  he  was  not 
bound  by  the  rules  of  the  association  to 
which  he  did  not  belong.  Neither  could  he 
claim  the  benefit  of  them.  (See  Merchants' 
Nat.  Bank  v.  National  Bank  of  Common- 
wealth, 139  Mass.  613,  2  N.  E.  89.)  Con- 
cededly  the  adjustment  of  the  accounts  at 
the  Clearing  House  is  at  most  tentative  and 
provisional  and  subject  to  an  examination 
by  each  member  of  the  checks  drawn  upon 
it.    Whether  the  City  Bank  had  the  right  un- 


der the  rules  of  the  association  as  between 
it  and  the  National  Bank  of  Commerce,  its 
comember,  to  return  the  check  is  of  no  con- 
sequence. So  far  as  the  payee  was  concerned 
it  could  refuse  payment  for  any  reason  or 
no  reason.  It  did  in  fact  refuse  payment 
and  its  refusal  was  acceded  to.  It  was  of  no 
concern  to  the  defendant,  an  [197]  outsider, 
whether  the  rules  of  the  association  were  vio- 
lated or  not.  He  was  concerned  only  with 
the  actual  fact,  and  could  neither  be  preju- 
diced by,  nor  gain  an  advantage  from,  the 
constitution  and  rules  of  the  association. 

It  may  be  assumed  that  the  banking  house 
of  the  City  Bank  was  the  proper  place  of 
presentment.  (Section  133  of  the  Negotiable 
Instruments  Law.)  The  check  was  in  fact 
presented  at  that  place  through  the  Clearing 
House.  Although  the  point  does  not  appear 
to  have  been  expressly  ruled  upon  in  this 
state,  it  has  been  assumed  in  many  cases  that 
presentment  through  the  Clearing  House  is 
suflacient.  (Turner  v.  Fox  Lake  Bank,  4 
Abb.  App.  Dec.  (N.  Y.)  434;  Johnson  v. 
Bank  of  North  America,  6  Robt.  (N.  Y.) 
654,  694;  Burkhalter  v.  Erie  Second  Nat. 
Bank,  42  N.  Y.  538;  Citizens'  Cent.  Nat. 
Bank  v.  New  Amsterdam  Nat.  Bank,  128 
App.  Div.  554,  112  N.  Y.  S.  973,  affirmed, 
198  N.  Y.  620,  92  N.  E.  1080.)  It  is  impor- 
tant  to  observe  the  distinction  between 
presentment  through  the  Clearing  House  and 
presentment  at  the  Clearing  House.  The 
law  undoubtedly  contemplates  that  present- 
ment shall  be  made  by  a  person  authorized 
to  receive  payment  (See  section  132  of  the 
Negotiable  Instruments  Law),  but  in  this 
case  presentment  was  made  by  holder,  the 
National  Bank  of  Commerce,  through  the 
agency  of  the  Clearing  House.  The  check 
actually  reached  the  banking  house  of  the 
City  Bank  in  time.  Under  the  arrangement 
existing  between  the  members  of  the  Clearing 
House  Association  payment  was  to  be  made, 
not  in  currency,  but  by  an  exchange  of  creiits 
at  the  Clearing  House.  The  tentative  or 
provisional  payment  through  the  usual  ex- 
change of  credits  >vas  to  stand  if  upon  exam- 
ining the  check  after  it  reached  its  banking 
house  the  bank  upon  which  it  was  drawn 
concluded  to  pay  it.  If  it  reached  that  con- 
clusion, nothing  more  remained  to  be  done 
and  the  tentative  or  provisional  payment 
became  final.  That  arrangement  obviated 
the  necessity  of  having  some  one  stand  at  the 
counter  of  the  [198]  City  Bank  to  receive 
payment  and  in  practical  effect  answered  the 
same  purpose.  We  agree  with  the  learned 
counsel  for  the  appellant  that  it  is  not  com- 
petent for  the  (Clearing  House  Association 
to  change  the  rules  of  the  law  merchant  but 
we  have  been  unable  to  discover  wherein  an 
attempt  has  been  made  to  do  that.  It  is 
quite  possible  to  giv6  effect  to  the  constitu- 
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tion  and  rules .  of  the  association  in  so  far 
as  concerns  transactions  between  members 
themselves  without  in  any  way  affecting  the 
rights  of  outsiders.  To  hold  otherwise  would 
make  it  difficult,  if  not  practically  impossi- 
ble, to  effect  exchanges  in  a  great  financial 
center. 

It  is  unnecessary  to  consid^  whether 
the  evidence  relating  to  the  second  present- 
ment at  the  counter  of  the  City  Bank  pre- 
sented a  question  of  fact. 

The  judgment  should  be  affirmed,  with 
costs. 

Werner,  Hiscock,  Chase,  Collin,  Hogan  and 
Cardozo,  JJ.,  concur. 

Judgment    affirmed. 


NOTE. 

The  reported  case  holds  that  the  adjust- 
ment of  balances  by  a  clearing  house  is  whol- 
ly tentative,  subject  to  the  action  of  its 
members  on  the  checks  charged  against  them. 
It  is  also  held  that  a  bank  which  is  not  a 
member  of  a  clearing  house  is  not  entitled 
to  the  benefit  of  the  clearing  house  rules  as 
to  repudiating  items  of  charge.  It  appeared 
that  a  check  on  a  bank  which  was  a  member 
of  a  clearing  house  was  deposited  with  the 
plaintiff,  a  bank  which  was  not  a  member, 
and  was  by  the  latter  sent  to  a  third  bank 
which  presented  the  check  through  the  clear- 
ing house  where  it  was  provisionally  charged 
to  the  drawee  bank.  The  latter  rejected 
the  check  and  it  was  returned  to  the  plaintiff. 
It  is  held  that  the  drawee  bank  was  not 
bound  to  show,  as  against  the  plaintiff,  that 
any  ground  existed  for  the  rejection  of  a 
check  under  the  clearing  house  rules.  The 
subject  of  clearing  houses  is  discussed,  with 
special  reference  to  the  adjustment  of  bal- 
ances and  the  return  of  repudiated  items,  in 
the  note  to  National  Exch.  Bank  v.  Ginn, 
Ann.  Cas.  1914C  508. 


VOECKLEB 

V. 

STBOEHMANN'S  VIENNA 


West  Virginia  Supreme  Court  of  Appeale 
December  22,   1914. 

75  W.  Va.  8S4L;  S3  S.  E.  1025. 


Adjoining  Landow^ners  —  Ezcavatiom  — 
Injnrj  to  Adjacent  Building. 

Where  one  in  improving  his  own  property 
fails  to  exercise  the  ordinary  care,  prudence, 


and  skill  reasonably  dictated  by  the  situation 
and  circumstances  as  due  for  the  protection 
of  a  building  standing  on  an  adjoining  lot, 
and  thereby  injures  the  same,  he  is  liable  for 
the  injury,  whether  caused  by  affecting  the 
lateral  support  of  the  soil  of  the  adjoining 
lot  or  otherwise. 

[See  note  at  end  of  this  case.] 

Same. 

Though  one  in  improving  his  own  property 
employs  therefor  a  competent  architect  and  a 
skilled  contractor,  if  the  work  remains  under 
his  control  and  the  architect  and  the  con- 
tractor merely  represent  him  as  to  the  means 
of  doin^  the  same,  he  is  not  by  their  employ- 
ment aF^solved  from  liability  for  injury  to 
adjoining  property  caused  by  failure  to  ex- 
ercise care  for  its  protection. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Ohio  county. 

Action  for  damages.  Edward  Voeckler, 
plaintiff,  and  Stroehmann's  Vienna  Bakery, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  The  facts  are  stated  in 
the  opinion.    Affibmed. 

John  P.  Arbenz  for  plaintiff  in  error. 
T.  S»  Riley  and  J,  B,  Handlan  for  defend- 
ant in  error. 

[385]  Robinson,  J. — ^This  acticm  is  for  the 
recovery  of  damages  for  injury  alleged  to 
have  been  caused  to  plaintiff's  building  by 
the  carelessness  and  negligence  of  defendant 
in  the  erection  of  a  new  building  on  the 
adjoining  premises.  Defendant  brings  error 
as  to  the  judgment  reached  and  entered 
against  it. 

As  we  perceive  the  case  from  the  record, 
the  demurrer  to  the  declaration  and  the  mo- 
tion  to  set  aside  the  verdict  present  merely 
the  question  whether  one  must,  in  erecting  a 
building  on  his  own  lot  immediately  adjoin- 
in  the  building  of  another  on  an  adjacent 
lot,  exercise  care  for  the  protection  of  the 
adjoining  property.  This  question,  as  far 
as  it  relates  to  the  excavation  of  the  ground 
on  or  near  to  the  line  of  an  adjoining  lot, 
haa  been  settled  in  Walker  v.  Strosnider.  67 
W.  Va.  39,  21  Ann.  Cas.  1,  67  S.  E.  1Q87. 

The  facts  in  the  case  now  before  us  are  a 
little  different  from  those  presented  in  the 
case  cited,  though  the  just  principle  dis- 
cussed and  applied  in  the  exhaustive  opin- 
ion in  that  case  seems  quite  as  applicable 
here.  As  the  facts  are  here,  it  may  have  been 
considered  by  the  jury  that  the  excavation 
which  defendant  made  was  not  improperly, 
carelessly  or  unskilfully  made.  An  old  brick 
house  was  removed  by  defendant  to  make 
way  for  the  new  structure.  Defendant  did 
not  wholly  remove  the  wall  of  the  old  house 
that    stood    immediately    against    plaintiff's 
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wall,  it  removed  only  the  upper  portion  there- 
of, leaving  the  wall  to  stand  about  twelve 
feet  in  height.  The  two  walls  were  founded 
on  about  the  same  level,  just  a  little  below 
the  level  of  the  floor  of  plaintiff's  cellar. 
They  had  stood  there  together  since  1872. 
Originally  there  had  been  cellars  under  both 
houses,  but  defendant  a  few  years  ago  had 
filled  in  with  earth  the  cellar  [386]  under 
its  house.  A  part  of  this  filled  in  earth  de- 
fendant excavated  for  the  putting  in  of  a 
new  wall  for  the  new  structure,  but  it  left 
its  old  wall  standing,  and  placed  the  new 
wall  clearly  on  its  own  ground,  with  the  old 
wall  remaining  between  the  new  one  and  the 
wall  of  plaintiff.  The  excavation  did  not  go 
quite  as  deep  as  the  bottom  of  defendant's 
old  wall  and  plaintiff's  wall.  It  went  only 
to  the  brick  floor  of  the  old  cellar  that  had 
been  filled.  So  it  can  scarcely  he  said  that 
the  excavation  itself  deprived  plaintiff  of 
lateral  support  for  his  soil.  He  had  no  soil 
laterally  adjoining  the  excavation.  Tliereto 
adjoining  he  had  only  a  cellar,  and  two  walls 
were  left  standing  between  the  excavation  and 
the  cellar.  But  there  is  evidence  that,  in- 
directly, the  excavation  was  used  to  the  in- 
jury of  the  support  of  plaintiff *8  wall.  In 
the  setting  of  concrete  for  the  making  of  the 
foundation  for  heavy  bake  ovens  which  were 
to  be  used  in  the  new  building,  streams  of 
warm  water  were  put  into  the  excavation  so 
that  the  water  went  through  and  under  both 
defendant's  old  wall  and  the  plaintiff's  wall 
into  plaintiff's  cellar.  Thus  the  lateral  sup- 
port of  the  soil  under  plaintiff's  wall  was 
disturbed  and  weakened.  There  is  also  evi- 
dence that  plaintiff's  wall  settled,  and  that 
this  settling  caused  his  house  to  be  thrown 
into  the  unshapely  condition  that  undoubted- 
ly pertains  to  it  since  defendant's  operations. 
The  jury  could  find  that  plaintiff's  support 
for  the  wall  was  weakened  by  the  water. 
Whether  the  use  of  the  water  was  within 
reasonable  care  and  prudence  on  the  part  of 
defendant  was  also  a  question  for  them  to  de- 
termine. 

But  from  the  evidence  the  jury  could  find 
that  defendant  did  much  more  affecting  the 
lateral  support  of  the  soil  under  plaintiff's 
wall.  Defendant  hung  a  thick,  heavy  con- 
crete foundation  for  the  bake  ovens  onto  its 
old  wall  and  the  stone  foundation  thereof. 
On  this  concrete  basis  it  built  up  a  new  wall 
against  its  old  one  to  the  height  that  the 
old  one  had  been  tak^i  down.  Then  the 
new  wall  was  set  back  on  the  top  of  the  old 
and  was  carried  up  to  the  height  of  the  new 
three  story  building.  All  the  weight  of  the 
new  building  and  of  the  bake  ovens  on  that 
side  were  thus  thrown  on  the  old  wall,  except 
wherein  the  concrete  foundation  that  was 
hung  to  it  rested  on  the  bottom  of  the  filled 
in  cellar,  a  short  distance  [387]   above  the 


bottom  of  the  old  wall.  The  old  wall  had 
stood  for  many  years,  was  not  of  modern 
material,  and  was  not  intended  for  such  a 
massive  building  as  defendant  used  it  in.  An 
experienced  architect  and  a  skilled  contractor 
testified  that  this  was  faulty  construction 
and  that  it  disturbed  the  support  of  the  soil 
under  plaintiff's  wall  and  caused  the  injury 
complained  of.  Their  testimony  with  other 
facts  and  circumstances  in  evidence  prove 
plaintiff's  theory  of  the  cause  and  manner 
of  the  injury,  and  that  the  work  was  not  done 
with  the  care  and  prudence  that  defendant 
owed  plaintiff,  its  neighbor,  llie  jury  were 
entitled  so  to  consider  the  case,  and  from  the 
verdict  we  can  only  assume  that  they  did  so 
consider  it.  As  to  the  question  of  reasonable 
care  there  is  conflict  of  evidence,  but  it  was 
the  province  of  the  jury  to  solve  that  con- 
flict. 

Defendant  owed  to  plaintiff  the  duty  to 
use  reasonable  care  in  so  constructing  its  new 
building  that  the  same  would  not  weigh 
down  the  soil  under  plaintiff's  wall.  Wheth- 
er done  by  direct  excavation  or  by  something 
else,  an  adjoining  owner  cannot  deprive  his 
neighbor  of  lateral  support  for  the  soil. 
Though  one  builds  a  heavy  building  on  the 
surface  of  the  ground,  if  he  does  it  so  negli- 
gently as  to  have  insccured  foundation,  and 
the  pressing  down  of  the  same  takes  away 
lateral  support  from  the  adjacent  land,  there 
is  liability.  The  principle  of  liability  ex- 
pounded in  Walker  v.  Strosnider,  supra,  ap- 
plies. 

The  doctrine  of  justice  contained  in  the 
maxim,  ^^Sic  utere  tuo  ut  alienum  non  lae- 
das"  goes  further  in  its  application  between 
adjoining  land  owners  than  that  the  one 
cannot  carelessly  injure  a  building  of  the 
other  by  affecting  the  lateral  support  of  the 
soil  of  the  latter.  A  more  direct  injury  to 
a  building  of  the  adjoining  owner,  done  care- 
lessly in  the  removal  or  erection  of  a  house 
in  juxtaposition  thereto,  certainly  comes  un- 
der the  maxim.  The  wall  of  the  adjoining 
owner  above  ground  cannot  be  carelessly 
cut  into,  or  otherwise  injuriously  affected. 
Broom's  Legal  Maxims  (8th  ed.)  292.  True, 
the  one  owes  no  right  of  lateral  support  for 
the  buildings  of  the  other.  But  il  the  one  is 
about  to  remove  an  old  building,  he  must 
observe  the  situation  of  his  neighbor,  and 
in  removing  the  building  do  nothing  on  his 
own  land  [388]  carelessly  to  the  injury  of 
the  latter.  2  Washburn  on  Real  Property, 
(6th  ed)  sec.  1299.  The  former  is  not  re- 
quired to  prop  or  shore  up  to  protect  his 
neighbor.  That  extraordinary  care  is  on  the 
owner  of  the  building  that  may  be  affected 
by  the  removal  of  the  adjoining  building. 
Washburn  on  Easements  (4th  ed.)  604.  But 
the  owner  of  the  building  that  is  being  re- 
moved, or  of  one  being  erected,  is  liable  when 
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the  work  is  done  without  reasonable  care  un- 
der all  the  circumstances,  to  the  injury  of 
the  adjoining  building.  3  Kent's  Commen- 
taries (14th  ed.)  437,  note  (b).  And  in  the 
case  before  us,  though  the  jury  from  the 
evidence  may  not  have  found  that  the  soil  of 
plaintiff  was  affected,  still  if  they  came  to  a 
conclusion  that  defendant's  building  was  so 
carelessly  constructed  that  it  settled  and 
pressed  against  plaintiff's  wall  and  thereby 
injured  plaintiff's  building,  they  could  assess 
damages  in  the  premises.  Some  inferences 
reasonably  arising  from  the  facts  and  cir- 
cumstances proved,  would  sustain  such  a 
conclusion,  and  the  same  is  within  the  pur- 
view of  the  declaration. 

It  is  proved  that  plaintiff's  house  was  out 
of  plumb  and  somewhat  in  imperfect  shape 
before  defendant  began  operations.  But  that 
did  not  relieve  defendant  of  the  duty  of  due 
care.  It  was  bound  to  deal  with  the  con- 
ditions as  it  found  them,  using  reasonable 
and  ordinary  care  under  the  circumstances 
to  avoid  injury  to  plaintiff's  house.  Walker 
▼.  Strosnider,  supra.  The  weakness  of  plain- 
tiff's building  indeed  prompted  care  on  the 
part  of  defendant. 

Defendant  submits  that  it  exercised  all  the 
care  that  should  be  required  of  it  when  it 
employed  for  the  work  a  competent  and  ex- 
perienced architect  and  a  skilled  contractor. 
But  it  appears  that  the  architect  and  the  con« 
tractor  were  merely  the  servants  of  defend- 
ant. It  plainly  appears  that  defendant 
actually  controlled  the  manner  of  doing  the 
work.  The  contractor  and  the  architect  only 
advised  with  defendant.  It  appears  that  the 
latter  was  on  hand  and  in  complete  control. 
The  architect  made  no  definite  working  plans. 
Nor  was  the  work  committed  to  his  judg- 
ment and  control.  He  admits  he  never  made 
an  examination  of  the  character  of  the  soil 
used  as  a  foundation.  The  contractor  had  no 
independent  contract.  He  was  paid  by  the 
day,  doing  the  work  as  directed  [389]  by  de- 
fendant. Tlie  architect  and  the  contractor  in 
this  case  clearly  represented  defendant  as  to 
the  means  as  well  as  to  the  result  of  the 
work.  The  law  in  relation  to  independent 
contractors  does  not  apply.  Tlie  relation  of 
master  and  servant  existed.  Anderson  v. 
Tug  River  Coal,  etc.  Co.  59  W.  Va.  301,  63 
S.  E.  713.  Indeed,  as  in  Walker  v.  Strosnid- 
er,  supra,  it  may  be  queried  whether  in  cases 
like  this  one,  a  defendant  may  acquit  himself 
by  committing  the  work  to  an  independent 
contractor. 

The  trial  court  properly  ruled  in  the  mat- 
ter of  instructions.  The  one  given  at  the 
request  of  plaintiff  and  those  given  for  de- 
fendant cover  and  properly  expound  the  law 
applicable  to  the  case  as  made.  They  cor- 
rectly and  fairly  submit  the  issues  to  the 
jury.    Some  of  those  requested  by  defendant 


and  refused  were  inapplicable;  most  of  those 
refused,  however,  were  in  fact  repetitions  of 
instructions  which  the  court  granted  on  de- 
fendant's request.  When  a  great  number  of 
instructions  are  requested,  as  was  done  by 
defendant  in  this  case,  the  trial  judge  may 
certainly  weed  out  from  them  lengthy  repeti- 
tions. As  Judge  Brannon  said  in  State  v. 
Bingham,  42  W.  Va.  234,  24  S.  E.  883:  "A 
court  need  not — ought  not  to — ^give  innum- 
erable instructions." 

There  is  no  error.  The  judgment  will  be 
affirmed. 

Affirmed. 
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J.  Introductory, 

The  earlier  cases  passing  on  the  liability 
of  a  landowner  excavating  on  his  own  prem- 
ises for  resulting  injury  to  an  adjoining 
building  are  collated  and  discussed  in  the 
notes  to  W^alker  v.  Strosnider,  21  Ann.  Cas. 
1,  and  Larson  v.  Metropolitan  Street  R.  Co. 
33  Am.  St.  Rep.  439,  449,  453.  The  purpoee 
of  the  present  note  is  to  review  the  recent 
cases  on  the  subject.  The  reported  case  ex- 
pressly approves  of  the  doctrine  laid  down 
in  W^alker  v.  Strosnider,  supra,  as  far  as  it 
relates  to  the  excavation  of  land,  on  or  near 
the  line  of  an  adjoining  lot,  and  the  liability 
of  the  excavator  for  resulting  injury  to  an 
adjoining  building. 

Cases  passing  on  the  liability  for  injuries 
to  property  by  concussion  or  vibration  result- 
ing from  blasting  are  collated  in  the  notes  to 
Longtin  ▼.  Persell,  2  Ann.  Cas.  198;  Hickey 
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T.  McCabe,  19  Ann.  Cas.  783;  Louden  v.  Cin- 
cinnati, Ann.  Cas.  1916C  1171;  and  Weitz- 
mann  v.  Barber  Asphalt  Co.  123  Am.  St. 
Rep.  560.  For  a  discussion  of  the  liability 
for  an  injury  to  property  caused  by  blasting 
accompanied  by  an  actual  physical  invasion 
of  the  property  see  the  note  to  Central  Iron, 
etc.  Co.  V.  Vandenheuk,  11  Ann.  Cas.  346. 

//.  In  Absence  of  Statute. 

1.  General  Rule. 

The  recent  cases  are  in  accord  with  the 
general  rule  developed  by  the  earlier  decisions 
that  in  the  absence  of  statutory  or  con- 
tractual obligation,  a  person  who  excavates 
on  his  own  land,  exercising  reasonable  care 
and  skill,  is  ordinarily  not  liable  for  result- 
ing injuries  to  buildings  on  the  adjoining 
land.  Parker  v.  Hodgson,  172  Ala.  632, 
55  So.  818;  Moore  v.  Anderson  (Del.)  94 
Atl.  771;  Noceto  v.  Weill,  166  111.  App.  162; 
Vandegrift  v.  Boward  (Md.)  98  Atl.  528; 
Bisseil  v.  Ford,  176  Mich.  64,  141  N.  W. 
860;  Burk  Bros.  Meat,  etc.  Co.  ▼.  Foster, 
159  Mo.  App.  537,  141  S.  W.  442;  Cooper 
v.  Altoona  Concrete  Constr.  etc.  Co.  231  Pa. 
St.  557,  80  Atl.  1047  (see  also  opinion  of 
superior  court  on  appeal  from  judgment 
rendered  on  second  trial,  53  Pa.  Super.  Ct. 
141);  McKeand  v.  SkerboU,  55  Pa.  Super. 
Ct.  28.  See  also  Snyder  v.  Sass,  174  111. 
App.  205,  211;  Jamison  v.  Myrtle  Lodge  No. 
355,  etc.  158  la.  264,  139  N.  W.  547 ;  Weiss 
v.  Kohlhagen,  58  Ore.  144,  113  Pac.  46; 
Freseman  v.  Purvis,  51  Pa.  Super.  Ct.  506; 
Baltz  V.  Buckwalter,  23  Pa.  Dist.  84.  Thus 
in  Parker  v.  Hodgson,  supra,  the  court  said: 
"It  is  a  settled  principle  of  law  that  the  right 
to  lateral  support  applies  to  the  land  in  its 
natural  condition,  and  an  adjoining  landown- 
er cannot  by  erecting  buildings  on  the  margin 
of  his  own  land  deprive  the  owner  of  the 
attingent  lot  of  the  right  to  excavate  his 
own  lot  up  to  the  line  of  his  neighbor's  prop- 
erty, though  on  account  of  the  additional 
burden  placed  upon  the  land,  by  the  erection 
of  the  house  thereon,  said  house  may  fall,  by 
reason  of  the  withdrawal  of  the  lateral  sup- 
port." 

2.  I.N  JURY  Not  Caused  by  Weight  of  Buil]>- 

INO. 

An  adjoining  owner  who  excavates  on  his 
own  property  and  fails  to  take  reasonable 
precautions  to  support  his  neighbor's  soil 
is  liable  for  a  resulting  injury  to  both  the 
land  and  the  superstructure,  where  the  injury 
is  due  solely  to  the  removal  of  the  support  of 
the  soil  and  not  to  the  weight  of  the  building. 
Jamison  v.  Myrtle  Lodge  No.  355,  etc.  158 
la.  264,  139  N.  W.  547;  Hanrahan  v.  Balti- 
more, 114  Md.  517,  80  Atl.  312;  Bisseil  v. 
Ann.  Cas.  1917A. — 23, 


Ford,  176  Mich.  64,  141  N.  S.  860;  Weiss  y. 
Kohlhagen,  58  Ore.  144,  113  Pac.  46.  Thus 
in  Jamison  v.  Myrtle  Lodge  No.  355,  etc. 
supra,  the  court  said:  "If,  ...  in  ex- 
cavating the  cellar,  defendant  thereby  de- 
prived the  soil  of  plaintiffs'  lot  of  support, 
and  solely  in  consequence  thereof,  and  not 
because  of  the  weight  of  the  building  thereon, 
it  crumbled  or  slid  over  into  the  cellar,  plain- 
tiffs were  entitled  to  recover  the  damages 
to  the  land  in  its  natural  state  or  condition. 
There  was  no  evidence  of  damage  to  the  soil 
alone,  so  that  at  most  a  nominal  sum  only 
might  have  been  allowed  unless  it  were  found 
further  that,  in  the  manner  of  excavating  or 
in  omitting  to  protect  the  walls  against  fall- 
ing, the  defendant  was  negligent  in  conse- 
quence of  which,  and  not  of  the  weight  of 
the  building  thereon,  the  soil  of  plaintiffs'  lot 
crumbled  and  fell  away,  in  which  event,  in 
the  absence  of  fault  on  their  part,  plaintiffs 
would  be  entitled  to  recover  not  only  dam- 
ages resulting  therefrom  to  the  lot  but  to 
the  building  as  well."  In  Hanrahan  v.  Balti- 
more, 114  Md.  517,  80  Atl.  312,  an  action 
to  recover  for  damage  to  a  building  caused 
by  an  excavation  for  sewer  construction  by 
the  defendant  city,  it  was  said:  "It  is  true 
that  the  right  of  lateral  support  only  ex- 
tends to  the  soil  in  its  natural  condition,  and 
does  not  protect  buildings  adding  weight  to 
the  land,  but  the  erection  of  buildings  does 
not  destroy  the  pre-existing  right  of  support 
to  the  soil  itself.  In  such  cases  there  is  no 
right  of  action  for  unavoidable  injury  not 
caused  by  negligence  or  unskilfulness,  and 
which  would  not  have  occurred  if  there  were 
no  building  on  the  land.  But  negligence  re- 
sulting in  injury  gives  a  cause  of  action 
whether  the  land  is  built  on  or  not."  And 
in  Bisseil  v.  Ford,  176  Mich.  64,  141  N.  W. 
860,  the  court  said :  "  ( 1 )  While  a  landown- 
er has  the  undoubted  right  to  excavate  close 
to  the  boundary  line,  he  must  take  reasonable 
precautions  to  prevent  his  neighbor's  soil 
from  falling.  (2)  If  he  has  taken  such  rea- 
sonable precautions,  and  yet  the  soil  falls 
from  its  own  pressure,  he  is  still  liable  for 
the  injury  to  the  land,  but  not  for  any 
injury  to  the  superstructure.  (3)  If  the 
pressure  of  the  superstructure  causes  the 
land  to  fall,  he  is  not  liable  either  for  injury 
to  the  land  or  superstructure.  (4)  If  he 
fails  to  take  such  reasonable  precautions 
to  protect  his  neighbor's  soil,  and  to  preserve 
it  in  its  natural  state,  he  is  liable  for  the 
injury  to  both  the  land  and  the  superstruc- 
ture, if  the  pressure  of  the  superstructure  did 
not  cause  the  land  to  fall,  and  it  fell  in  con- 
sequence of  the  failure  to  take  such  reason- 
able precautions."  In  Weiss  v.  Kohlhagen, 
58  Ore.  144,  113  Pac.  46,  an  action  to  recov- 
er damages  for  alleged  negligence  in  excavat- 
ing along  the  side  of  a  building  occupied  by 
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the  plaintifT  as  a  store,  it  was  said:  '^We 
think  the  law  governing  this  case  is  that 
when  land  is  not  in  its  natural  condition, 
but  has  a  building  thereon,  the  right  of  lat- 
eral support,  without  regard  to  negligence, 
does  not  extend  to  the  increased  weight  of 
the  building;  and  for  the  removal  of  such 
support,  without  negligence,  but  with  ordi- 
nary prudence  and  care,  defendant  would  not 
be  liable.  But,  if  the  defendant,  in  making 
excavation  on  his  lot,  endangered  the  support 
of  the  building  occupied  by  plaintifT  on  the 
adjacent  lot,  and  did  not  exercise  reasonable 
prudence  and  care  to  avoid  such  danger,  but 
made  his  excavation  in  a  'wrongful,  careless 
and  negligent  manner,'  thereby  causing  in- 
jury to  plaintiif's  property,  defendant  would 
be  liable." 

The  question  whether  the  injury  is  caused 
by  the  weight  or  pressure  of  the  superstruc- 
ture on  the  adjoining  land,  or  in  consequence 
of  the  excavator's  failure  to  take  reasonable 
precautions  to  support  the  adjoining  land  in 
its  natural  state,  is  one  for  the  jury.  Jami- 
son v.  Myrtle  Lodge  No.  355,  etc.  158  la.  264, 
131)  N.  W.  547. 

However,  an  adjoining  owner  who  is  not 
guilty  of  negligence  in  making  an  excavation 
on  his  own  property  is  liable  only  for  any 
resulting  injury  to  the  land  of  his  neighbor 
in  its  natural  state  and  is  not  liable  for  anv 
damage  to  a  building  thereon.  Thus  in 
Cooper  V.  Altoona  Concrete  Constr.  etc.  Co. 
231  Pa.  St.  557,  80  Atl.  1047,  the  court  said: 
**The  owner  of  the  lot  on  which  the  excavat- 
ing was  done  had  the  unquestioned  right  to 
do,  or  have  done,  all  that  was  done.  He  could 
not  disturb  the  laud  of  the  adjoining  owner 
by  withdrawing  lateral  support,  but  if  he 
did,  the  damages  resulting  would  only  be 
for  injury  to  the  land  and  not  to  the  build- 
ing. .  .  .  The  excavator  on  the  adjoining 
lot  was  only  bound  to  use  due  care  so  as 
not  to  negligently  or  carelessly  inflict  an 
injury  upon  the  property  of  his  neighbor. 
However,  in  all  such  cases,  there  are  recipro- 
cal duties  which  the  adjoining  owners  owe 
to  each  other.  These  rights  and  duties  should 
be  carefully  guarded  in  order  that  each  own- 
er while  in  possession  and  enjoyment  of  his 
own  property  shall  have  due  regard  for  the 
rights  of  his  neighbor."  (See  also  opinion 
of  superior  court  on  appeal  from  judgment 
rendered  on  second  trial  in  the  case  last  cited, 
63  Pa.  Super.  Ct.  141 ) .  And  see  to  the  same 
effect  Freseman  v.  Purvis,  51  Pa.  Super.  Ct. 
506;  McKeand  v.  Skirboll,  55  Pa.  Super.  Ct. 
28;   Baltz  v.  Buckwalter,  23  Pa.  Dist.  84. 

3.  IwJUBY   Caused   by   Nbgligei^t   Excava- 
tion. 

a.  In  Oeneral. 

The  general  right  to  excavate  does  not 
relieve  an  ow*ner  of  the  excavated  land  from 


taking  reasonable  precautions  against  injur- 
ing the  adjoining  building,  and  it  is  his  duty 
to  proceed  in  an  ordinarily  skilful  and  care- 
ful manner.  Lack  of  reasonable  and  ordinary 
care  and  skill  renders  him  liable  for  a  re- 
sulting injury.  Moore  v.  Anderson  (Del.)  94 
Atl.  771;  Xoceto  v.  Weill,  166  111.  App.  162; 
Jamison  v.  Myrtle  Lodge  No.  355,  etc.  158 
la.  264,  139  N.  W.  547;  Hanrahan  v.  Balti- 
more, 114  Md.  517,  80  Atl.  312;  Bissell  v. 
Ford,  176  Mich.  64,  141  N.  W.  860;  Weiss  v. 
Kohlhagen,  58  Ore.  144,  113  Pac.  46;  Cooper 
v.  Altoona  Concrete  Constr.  etc.  Co.  231  Pa. 
St.  557,  80  Atl.  1047  (see  also  opinion  of 
superior  court  on  appeal  from  judgment 
rendered  on  second  trial  53  Pa.  Super.  Ct. 
141)  ;  Baltz  V.  Buckwalter,  23  Pa.  Dist.  84; 
Wheatland  Stockgrowers'  Bank  v.  Gray 
(Wyo.)  154  Pac.  593.  And  see  the  reported 
case.  See  also  Starr  v.  Stanard-Tilton  Mill- 
ing Co.  183  111.  App.  464;  Whiting-Middle- 
ton  Constr.  Co.  v.  Preston,  121  Md.  210,  88 
Atl.  110;  Freseman  v.  Purvis,  51  Pa.  Super. 
Ct.  506.  Thus  in  Moore  v.  Anderson,  supra, 
Heisel,  J.,  in  charging  the  jury  on  the  ques- 
tion of  negligence,  said  that  negligence  is 
never  presumed  but  must  be  proven  and  the 
burden  of  proving  it  rests  on  the  party  al- 
leging it.  The  excavator  is  not  obliged  to 
take  such  precautions  in  prosecuting  his  work 
as  to  prevent  the  possibility  of  injury  under 
all  circumstances  to  the  adjoining  landown- 
er's building,  but  he  is  obliged  to  use  such 
care  and  skill  in  his  work  as  an  ordinarily 
careful  and  prudent  person  would  use  under 
all  the  circumstances  of  the  case.  In  Jami- 
son V.  Myrtle  Lodge  No.  355,  etc.  158  la.  264, 
139  N.  W.  547,  the  court  said:  *The  law 
requires  of  every  man  that  he  shall  so  use 
his  own  property  as  not  unnecessarily  to  in- 
jure that  of  his  neighbor,  and  therefore,  if 
in  making  the  excavation,  which  he  has  a 
right  to  do,  he  does  it  in  a  negligent  manner, 
he  will  be  liable  for  the  full  consequences  of 
such  negligence,  not  only  for  the  injury  to 
the  soil  itfielf,  but  to  the  improvement  or 
superstructure  thereon."  And  see  to  the  same 
effect,  Weiss  v.  Kohlhagen,  58  Ore.  144,  113 
Pac.  46. 

b.  What  Constitutes  'Segligence. 

What  is  ordinary  care  and  skill  in  the 
excavating  and  attendant  work  depends  on 
the  circumstances  of  each  particular  case  and 
is  a  question  for  the  jury.  Moore  v.  Ander- 
son (Del.)  94  Atl.  771;  Starr  v.  Stanard- 
Tilton  Milling  Co.  183  111.  App.  454;  Jamison 
V.  Myrtle  Tjodge  No.  355,  etc.  158  la.  264, 
139  N.  W.  547;  Bissell  v.  Ford,  176  Mich. 
64,  141  N.  W.  800;  Cooper  v.  Altoona  Con- 
crete Constr.  etc.  Co.  231  Pa.  St.  557,  80 
Atl.  1047. 

Tlic  falling  of  a  wall  of  a  building  on  ad- 
joining premises  does  not  of  itself  create  a 
liability  on  the  part  of  the  excavator  to  pay 
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tlie  damages  for  the  injury  thus  resulting. 
Cooper  V.  Altoona  Concrete  Constr.  etc.  Co. 
supra. 

In  passing  on  the  question  whether  a 
breach  of  a  promiee  made  by  an  excavator 
to  an  adjoining  landowner  with  reference  to 
the  method  he  was  to  follow  in  making  his 
excavations  was  negligence  on  the  part  of 
the  excavator  the  court  in  Cooper  v.  Altoona 
Concrete  Constr.  etc.  Co.  supra,  said:  *'If 
the  parties  agree  as  to  the  method  of  exca- 
vating, and  this  method  is  followed  by  the 
excavator,  and  the  adjoining  wall,  notwith- 
standing the  method  agreed  upon,  falls,  the 
excavator  would  be  relieved  from  damages. 
If  the  excavator  change  the  plan  promised 
without  giving  ample  notice  to  the  adjoining 
owner,  he  takes  the  chance  of  having  a  jury 
say  he  was  negligent  under  the  circum- 
stances." On  an  appeal  from  the  judgment 
rendered  on  the  second  trial  of  the  same 
action  the  superior  court  in  passing  on  the 
same  question  said:  **If  the  person  who  is 
about  to  remove  the  lateral  support  agrees 
with  the  adjoining  owner  upon  a  method 
of  such  removal  and  then  changes  to  some 
other  method,  without  notice  to  the  other 
party,  and  damages  result  to  the  adjoining 
buildings  and  property,  proof  of  such  agree- 
ment and  its  violation  furnishes  evidence  of 
the  negligence  and  may  render  the  excavator 
liable  for  all  of  the  damages  resulting.  ,  .  . 
In  the  present  case  we  think  there  was  ample 
evidence  to  convict  the  defendant  of  not  only 
careless  and  negligent  acts  in  removing  the 
lateral  support  but  also  of  violating  its 
promise  made  to  the  plaintiff  as  to  the  man- 
ner of  the  removal  and  support  of  the  plain- 
tiffs wall,  and  also  of  the  fact  that  in  mak- 
ing the  excavation  tlie  defendant  excavated 
over  and  upon  plainti^'s  land  seven  and  one- 
hali  inches  and  to  the  depth  of  tive  or  six 
feet  below  the  bottom  of  the  plaintiff's  foun- 
dation wall.  We  conclude  that  the  jury 
probably  did  fmd  against  the  defendant  on 
all  of  the  above-mentioned  points.  If  it  be 
true  that  the  defendant  excavated  upon  the 
phiintifT's  land  a  strip  seven  and  one-half 
inchea  wide  and  even  extending  under  his 
loundation  wall,  it  is  idle  to  argue  that  there 
is  not  evidence  of  negligence  on  the  part  of 
the  defendant.  And  so  it  may  be  said,  if 
it  was  a  fact  that  the  defendant  did  not 
malie  the  excavations  in  sections  and  lay 
up  the  wall  in  sections  and  shore  the  plain- 
tifTg  wall  and  building  as  it  promised  to  do, 
then  it  would  be  idle  on  the  ground  to  con- 
tend that  there  is  no  evidence  of  negligence." 
And  see  Cooper  v.  Altoona  Concrete  Constr. 
etc.  Co.  .-33  Pa.  Super.  Ct.  141. 

c.  \oiice  to  Adjoining  Owner, 

"Hie  duty  of  a  landowner,  who  intends  to 
excavate  on  his  own  land,  to  proceed  with 


due  care  and  caution,  ordinarily  requires  that 
he  shall  notify  the  adjoining  landowner  of 
his  intention,  and  thus  afford  the  latter  an 
opportunity  of  protecting  his  buildings  and 
structures  from  apprehended  injury.  Moore 
V.  Anderson  (Del.)  94  Atl.  771;  Wheatland 
iStockgrowers'  Bank  v.  Gray  (W'yo.)  154  Pac. 
593.  Thus  in  the  case  first  cited,  Heisel,  J., 
in  charging  the  jury  on  the  question  of  the 
suinciency  and  effect  of  notice  to  an  adjoin- 
ing owner  of  an  intention  to  excavate,  said; 
*'The  notice  should  be  sufficient  to  bring  to 
him  full  knowledge  of  the  intended  excava- 
tion in  time  and  at  a  time  to  enable  him  to 
protect  his  property.  If,  after  such  notice, 
the  owner  of  the  adjoining  land  neglects  to 
take  proper  precaution  for  the  protection  of 
his  building,  the  owner  who  has  given  the 
notice,  is  nevertheless  bound  to  prosecute  the 
excavation  and  attendant  work  in  a  reason- 
ably careful  and  skilful  manner,  and  if  he 
does  so,  he  is  not  liable  for  the  damages  to 
the  adjacent  building;  but  he  is  so  liable, 
notwithstanding  such  notice,  if  he  tliere- 
after  conducts  the  excavating  and  attendant 
work  in  careless  and  unskilful  manner." 

However,  whether  the  excavator's  failure 
to  give  notice  to  the  adjoining  landowner  of 
his  intention  to  excavate  constitutes  a  want 
of  ordinary  care  and  prudence,  is  for  the 
jury  to  determine  from  all  the  facts  and  cir- 
cumstances of  the  case.  Moore  v.  Anderson 
(Del.)    94  Atl.  771. 

Notice  to  an  adjoining  owner  of  an  inten- 
tion to  excavate  on  one's  own  land  is  not 
necessary  where  the  adjoining  owner  is  in 
actual  occupation  of  his  land  and  is  well 
aware  of  the  situation  as  the  work  of  exca- 
vating progresses.  Personal  knowledge  is 
the  legal  equivalent  of  notice.  Jamison  v. 
Myrtle  Lodge  No.  355,  etc.  158  la.  264,  130 
N.  W.  547;  Burk  Bros.  Meat,  etc.  Co.  v. 
Foster,  159  Mo.  App.  537,  141  S.  W.  442. 
Compare  Murray  Meat,  etc.  Co.  v.  Newhouse 
Realty  Co.  (Utah)  155  Pac.  442.  Thus  in 
Burk  Bros.  Meat,  etc.  Co.  v.  Foster,  supra, 
the  court  said:  "But  personal  knowledge  of 
the  progress  of  .  .  .  intended  improve- 
ment is  the  legal  equivalent  of  notice.  The 
owner  of  a  building  would  not  be  suffered  to 
complain  of  the  lack  of  formal  notice  after 
he  had  sat  by  and,  without  objection  or 
effort  to  protect  his  property,  had  watched 
his  neighbor  do  that  which  he  had  a  legal 
right  to  do." 

The  giving  of  notice  of  an  intention  to 
excavate  does  not  relieve  the  owner  of  prop- 
erty from  liability  for  damage  to  an  adjoin- 
ing building  in  case  of  his  negligence  in  mak- 
ing the  excavation.  Moore  v.  Anderson 
(Del.)  94  Atl.  771;  Weiss  v.  Kohlhagen,  5a 
Ore.  144,  113  Pac.  46;  Murray  Meat,  etc.  Co. 
V.  Newhouse  Realty  Co.  ( Utah )  156  Pac.  442 ; 
Wheatland  Stockgrowers*  Bank  v.  Gray 
(Wyo.)    154  Pac.  693.     Nor  does  notice  re- 
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iieve  the  excavator  of  liability  where  the 
excavation  extends  into  the  land  of  the  ad^ 
joining  owner  without  the  latter's  consent. 
Thus  in  Knoche  v.  Pratt  (Mo.)  187  S.  W. 
578,  it  was  held  that  while  notice  to  the  ad- 
joining landowner  of  an  intention  to  excavate 
on  one's  own  property  would  be  a  defense 
for  damage  caused  to  a  building  on  the  ad- 
jacent premises,  if  the  excavation  was  solely 
on  the  excavator's  premises,  yet  such  notice 
constitutes  no  defense  whatever  from  a  negli- 
gent excavation  or  for  a  wrongful  excavation 
extending  on  the  adjacent  land,  as  the  ex- 
cavator is  liable  in  trespass. 

However,  if  the  excavation  is  made  with 
due  care,  and  reasonable  notice  has  been 
given  the  adjoining  owner,  the  latter  is 
bound  to  protect  his  own  property.  Thus  in 
Vandegrift  v.  Boward  (Md.)  98  Atl.  528, 
Constable,  J.,  quoted  with  approval  the 
following  rule  with  reference  to  notice  to  an 
adjacent  owner  given  by  an  owner  about  to 
make  improvements  requiring  excavation  on 
his  own  property:  "If  a  person,  who  is 
about  to  excavate  his  own  lot  in  proximity 
to  the  wall  of  an  adjoining  house  gives  rea- 
sonable notice  thereof  to  the  adjoining  owner, 
the  latter  is  bound  to  protect  his  own  prop- 
erty, and  the  former  is  not  liable  for  damages 
sustained  if  the  excavation  is  made  with  or- 
dinarv  care." 

In  other  jurisdictions  the  rules  regulating 
the  giving  of  notice  to  an  adjoining  owner 
are  affected  by  express  statutory  enactment. 
For  such  cases  see  infra  subdivision  III. 
Under  Htatute, 

d.  Protection  of  Adjoining  Land  and  Build- 
A  inga. 

'  While  an  excavator  is  ordinarily  under  no 
obligation  to  protect  the  building  situated  on 
adjoining  premises,  nevertheless  if  he  under- 
takes to  do  so,  he  renders  himself  liable  for 
failure  to  use  reasonable  care  and  skill. 
Parker  v.  Hodgson,  172  Ala.  632,  55  So.  818. 

e.  Effect  of  Condition  of  Building.  ' 

The  obligation  resting  on  a  person  excavat- 
ing  to   use   ordinary   care   and   skill   in   the 
work  is  not  affected  or  relieved  by  the  fact 
that   the   adjoining  building  is   poorly  con- 
structed.    Moore  v.  Anderson   (Del.)   94  Atl. 
771;  Cooper  v.  Altoona  Concrete  Constr.  etc. 
Co.  53  Pa.  Super.  Ct.  141. 
♦     However,   if  the   injury  is  caused  by  the 
weakness  or  decayed  condition  of  the  build- 
ing  and   the   excavator    has   discharged   his 
obligation   to  use  reasonable  care  and  skill 
in  making  the  excavation,  there  can  be  no 
recovery.    Jamison  v.  Myrtle  Lodge  No.  355, 
etc.    158    la.    264,    139    N.    W.    547;    Cooper 
v.  Altoona  Concrete  Constr.  etc.  Co.  53  Pa. 
Super.   Ct.   141. 


f.  Contributory  yegtigettce  of  Adjoining 

Owner, 

In  Jamison  v.  Myrtle  Lodge  Xo.  355,  etc, 
158  la.  264,  139  N.  W.  547,  it  was  held 
that  a  person  excavating  on  his  own  land  is 
required  to  use  ordinary  care  only  in  giving 
lateral  support  to  an  adjoining  lot  without 
the  added  weight  of  a  superstructure,  and,  if 
any  additional  support  or  precaution  is  neces- 
sary to  protect  such  superstructure  it  is  the 
duty  of  the  adjoining  owner  and  not  that  of 
the  excavator  to  furnish  that  support.  In 
Burk  Bros  Meat,  etc.  Co.  v.  Foster,  159  Mo. 
App.  537,  141  S.  W.  442,  the  rule  was  fol- 
lowed that  the  owner  of  a  building  has  no 
natural  easement  for  the  lateral  support  of 
it  by  the  land  of  his  neighbor.  He  is  under 
the  obligation  to  shore  or  protect  it  od  noti- 
fication of  an  intended  adjoining  excavation 
by  the  proprietor  of  the  aidjacent  land,  and 
where  the  proximate  cause  of  an  injury  is 
the  negligence  of  the  owner  of  the  building 
in  failing  to  protect  his  wall  after  actual 
knowledge  of  the  excavation'  on  the  adjoin- 
ing property,  there  can  be  no  recovery  if  the 
excavator  is  not  guilty  of  negligence,  since 
the  latter  owes  no  duty  to  the  owner  of  the 
building  to  maintain  supports  for  the  walL 

g.  Effect    of   Employment    of   Independent 

Contractor. 

Where  the  owner  of  land  on  which  an  exca- 
vation is  being  made  retains  the  right  of  a 
supervisory  control  of  the  working  operations 
he  cannot  avoid  liability  for  the  contractor's 
negligence  causing  damage  to  a  building  situ- 
ated on  adjoining  premises,  on  the  theory 
that  the  work  is  performed  by  an  independent 
contractor.  Bissell  v.  Ford,  176  Mich.  64,  141 
N.  W.  860;  Wheatland  Stockgrowers'  Bank 
V.  Gray  (Wyo.)  154  Pac.  593.  And  see  the 
reported  case. 

The  rule  may  be  otherwise  where  the  con- 
tractor is  not  subject  to  the  owner's  control 
and  the  work   is  not  imlawful  or  attended 
with  dangers  to  others  and  the  plans  adopted 
are  not  inherently  negligent.    Bissell  v.  Ford, 
176  Mich.  64,  141  N.  W.  860.     However,  it 
has   been    held   that   since   the   law   imposes 
on  an  excavator  tlie  obligation  of  exercising 
reasonable  care  and  skill  in  the  performance 
of  his  work,  so  as  not  negligently  to  injure 
an  adjoining  building,  he  cannot  escape  lia- 
bility  for  the   performance  of  that  duty  by 
securing  it  to  be  performed  by  an  independ- 
ent contractor.    Starr  v.  Stanard-Tilton  Mill- 
ing Co.  183  111.  App.  454,  wherein  the  court 
held  that  if  the  injury  results  directly  from 
the  acts  called  for  or  rendered  necessary  by     , 
the   contract  and  not  from   acts   which    are 
merely  collateral  to  the  contract,  the  employ- 
er is  liable  as  if  he  himself  had  performed    i 
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such  acts,  and  that  where  the  work  is  negli- 
gently done  the  reputation  of  the  contractor 
does  not  excuse  the  owner  and  employer  from 
the  negligence  in  respect  to  the  plans  adopted 
by  him  for  the  construction  of  the  building. 
Neither  can  the  owner  of  land  avoid  lia- 
bility for  the  negligent  injury  of  buildings 
on  adjoining  property  if  he  is  negligent  in 
letting  the  contract  to  unskilful  and  care- 
less contractors.  Wheatland  Stockgrowers* 
Bank  v.  Gray   (Wyo.)   154  Pac.  593. 

///.  Under  Statute. 

Under  the  provisions  of  the  Idaho  statute 
(Rev.  Codes,  §  3092)  it  is  the  duty  of  a  land- 
owner   intending    to    excavate    on    his    own 
premises  to  notify  the  adjoining  owner  of  that 
intention.     Zilka  v.  Graham,  26  Idaho  163, 
141  Pac.   639,   wherein    the   following   facts 
appeared    in    the    record:      "The    defendant 
Graham  desired  to  erect  on  said  lot  owned 
by  her  a  building  to  be  used  as  a  postoffice 
building,  in  the  city  of  Coeur  d'Alene,  and 
that  she  arranged  with  the  defendant  Eng- 
land to  excavate  said  lot  for  the  purpose  of 
erecting  said  building;   that  he  was  to  do 
the  work  for  thirty  cents  per  cubic  yard; 
that  she  did  not  Inform  the  plaintiff  Zilka 
that  she  intended  to  make  said  excavation 
nor  give  him  the  notice  required  by  the  pro- 
visions   of    sec.    3093,    Rev.    Codes,    of    her 
intention  to  make  such  excavation;  that  Wil- 
liams, who  was  ihe  architect  of  the  defend- 
ant Graham,  superintended  the  work  of  mak- 
ing said   excavation;    that    England    talked 
with  the  architect  about  shoring  and  bracing 
up  the  Zilka  wall;  that  England  had  had  no 
experience  in  doing  that  kind  of  work  and 
he  so  informed  the  defendant  Graham."    The 
court  said:     "The  evidence  on  the  part  of 
respondent  England  shows  that  he  was  per- 
forming said  work  under  the  direction  of  ap- 
pellant Graham  and  her  architect  and  that 
he  did  the  work  in  accordance  with  the  in- 
structions or  advice  of  the  architect;  that  he 
was  simply  a  servant  working  for  Mrs.  Gra- 
ham, and   the   jury  must  have  taken   that 
view  of  the  evidence  and  found  that  he  was 
not  a  joint  tort-feasor  and  not  responsible 
for  the  falling  of  the  wall,  and  there  is  evi- 
dence in  the  record  that  would  justify  the 
jury  in  so  finding.     .     .     .     Under  the  pro- 
visions of  sec.  3092,  Rev.  Codes,  it  was  the 
duty  of  the  appellant  to  notify  the  respond- 
ent that  she  was  about  to  make  excavations 
on  her  said  lot,  which  she  failed  to  do.    That 
section   imposes   the   duty   of   giving   notice 
upon  the  cote  minous  owner  and  not  upon 
any  servant,   and    any   servant    engaged   on 
behalf  of  the  master  has  the  right  to  pre- 
siune  that  the  property  owner  who  has  em- 
ployed him  to  do  the  work  has  done  that 
which  the  statute  requires.     .     .     .     It  is 


held  that  the  excavating  by  an  owner  on  his 
own  land  adjoining  another's  building  caus- 
ing damage,  without  his  knowledge,  or  previ- 
ous notice  to  him,  is  evidence  of  want  of 
care  in  doing  the  work.  Under  the  law  it  is 
clear  that  if  in  making  an  excavation  the 
land  owner  fails  to  prosecute  the  work  skil- 
fully or  with  proper  care,  the  owner  making 
such  excavation  is  liable  for  damages  result- 
ing to  adjacent  land  owners." 

In  North  Dakota  it  seems  that  a  landowner 
is  required  by  statute  to  give  notice  to  an 
adjoining  owner  of  an  intention  to  excavate 
on  his  own  property.  In  Malmstad  v.  Mc- 
Henry  Telephone  Co.  29  N.  D.  21,  149  N.  W. 
690,  the  court  said:  "It  may  be  conceded 
that  failure  to  give  the  notice  which  is  re- 
quired by  the  statute  is  evidence  of  negli- 
gence. .  .  .  The  purpose  of  the  statute, 
however  (Rev.  Codes  1905,  §  4811),  could 
only  have  been  to  enable  the  adjacent  land- 
owner to  take  steps  for  his  protection  if  his 
neighbor  failed  to  do  so.  .  .  .  It  is  ad- 
mitted that  plaintiff  had  a  personal  knowl- 
edge of  the  excavation  within  a  few  days 
after  the  work  was  commenced,  and,  if  no 
damage  had  then  occurred,  in  ample  time 
to  take  steps  for  his  protection.  If  such  is 
the  fact,  the  failure  to  give  the  statutory 
notice  is  by  no  means  decisive  of  the  ease. 

In  Louisiana  it  seems  that  under  a  statute 
(C.  C.  arts.  667,  2315,  2316,  2317)  full  resti- 
tution must  be  made  by  a  landowner  excavat- 
ing on  his  own  property,  for  damages  caused 
to  the  building  of  an  adjoining  owne/.  See 
Egan  V.  Hotel  Grunewald  Co.  129  La.  163, 
55  So.  750. 

In  New  York  by  a  statute  (Laws  1855, 
ch.  6)  the  common-law  duty  of  the  owner  of 
land  contiguous  to  that  of  another  to  support 
it  in  its  natural  state,  has  been  extended  to 
buildings  and  other  erections  in  the  city  of 
New  York.  The  act  is  not,  however,  applica- 
ble to  the  city  of  Buffalo.  Bergan  v.  Morton 
Amusement  Co.  159  N.  Y.  S.  935.  By  section 
22  of  the  New  York  City  Building  Code  it  is 
provided  as  follows:  "Whenever  an  excava- 
tion of  either  earth  or  rock  for  building  or 
other  purposes  shall  be  intended  to  be  or 
shall  be  carried  to  the  depth  of  more  than 
ten  feet  below  the  curb,  the  person  or  persons 
causing  such  excavation  to  be  made  shall  at 
all  times,  trora  the  commencement  to  the 
completion  thereof,  ...  at  his  or  their 
own  expense,  preserve  any  adjoining  or  con- 
tiguous wall  or  walls,  structure  or  structures 
from  injury,  and  support  the  same  by  proper 
foundations,  so  that  the  said  wall  or  walls, 
.  .  .  shall  be  and  remain  practically  as 
safe  as  before  such  excavation  was  com- 
menced, whether  the  said  adjoining  .  .  . 
walls  .  .  .  are  down  more  or  less  than 
ten  feet  below  the  curb.  .  .  .  Any  party 
doing  the  said  work,  or  any  part  thereof. 
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under  and  bj  direction  of  .  .  .  said  de- 
partment of  buildings,  may  bring  and  main- 
tain an  action  against  the  person  or  persons 
last  herein  referred  to,  to  recover  the  value 
of  the  work  done  and  materials  furnished." 
The  foregoing  section  has  the  same  force  and 
effect  as  a  statute  and  imposes  an  obligation 
of  sustaining  existing  walls  on  adjoining 
land  not  only  when  an  excavation  is  actually 
carried  to  a  depth  of  more  than  ten  feet 
below  the  curb,  but  also  where  it  is  intended 
to  be  carried  to  such  a  depth.  The  section 
also  applies  to  all  excavations  and  not 
to  original  excavations  only.  Wear  v.  Koeh- 
ler,  168  App.  Div.  115,  153  N.  Y.  S.  773 
i affirming  88  Misc.  109, 150  N.  Y.  S.  654 ) .  The 
section  just  quoted  applies  only  to  excava- 
tions contiguous  to  adjoining  walls  and  build- 
ings. Leerburger  v.  Hennessey  llealty  Co. 
354  App.  Div.  158,  138  N.  Y.  S.  921.  However, 
a  landowner  excavating  on  his  own  property 
to  the  depth  of  two  feet,  and  not  below  the 
curb  does  not  come  within  the  provisions  of 
the  Building  Code,  and  in  t)ie  absence  of 
negligence  is  not  liable  for  injuries  to  struc- 
tures on  adjoining  land  due  to  his  excava- 
tion and,  having  given  notice,  is  under  no 
duty  to  shore  up  or  protect  his  neighbor's 
property,  Steeneck  v.  O'Leary  Reaitv,  etc. 
Co.  80  Misc.  507,  141  N  Y.  S.  572.  Under 
the  charter  of  the  city  of  Buffalo  giving  the 
city  power  "to  prescribe  general  regulations 
for  the  erection  of  all  buildings  in  the  city" 
the  following  ordinance  has  been  held  to  be 
valid:*  "Sec.  73.  In  excavating  to  adjoin- 
ing premises,  where  there  is  not  existing  a 
retaining  wall  at  the  time  of  such  excavation 
and  in  excavating  to  line  of  street  curbs 
for  any  building  or  other  purpose,  to  a  great- 
er depth  tlian  four  (4)  feet  from  grade,  the 
party  causing  such  excavation  shall  sheet- 
pile  with  plank  two  inches  thick,  extending 
full  width  and  from  grade  to  bottom  of  exca- 
vation. The  party  causing  such  excavation 
and  placing  such  sheet-piling,  shall  replace 
all  damaged  work  and  material,  in  as  good 
condition  as  it  was  before  excavation  was 
commenced."  Bergan  v.  ^forton  Amuse- 
ment Co.  159  N.  Y.  S.  935.  A  landowner 
excavating  on  his  own  premises  cannot  escape 
liability  for  resulting  injury  to  an  adjoin- 
ing building  by  the  employment  of  an  in- 
dependent contractor.  Thus  it  has  been  said : 
"It  has  been  held  that  under  the  act  of  1855 
(chapter  6,  Laws  of  1855),  regulating  the 
exercise  by  owners  of  land  in  the  cities  of 
New  York  and  Brooklyn  of  the  right  of  ex- 
cavation upon  their  own  lands,  and  requiring 
them  to  preserve  from  injury,  and  to  support 
any  wall  upon  adjoining  land  standing  upon 
or  near  the  boundary  line,  the  fact  that  an 
owner  has  contracted  with  another  to  make 
the  excavation  upon  his  land  does  not  ex- 
empt  the   owner    from    the   performance  of 


the  duty  imposed  by  the  act."  Bergan  ▼. 
Morton  Amusement  Co.  159  N.  Y.  S.  935. 
Where  a  landowner  intending  to  excavate  on 
his  own  premises  enters  into  a  contract  with 
the  adjoining  owner  for  the  protection  of 
his  buildings,  he  incurs  a  liability  for  dam- 
age to  the  buildings  by  a  breach  of  the  con- 
tract. Kreischer  v.  Hampton  Co.  163  App. 
Div.  926,  147  N.  Y.  S.  568. 


OMAHA  WOOL  AND  STORAGE 
COMPANY 

V. 

CHICAGO    GREAT   WESTERN   RAIL- 
ROAD COBfPANY  ET  AL. 

Nebraska  Supreme  Court — October  16,  1914. 

117  Nelf,  50;  149  N.  W,  55. 


Corporattoaa  —  AnthoHtjr  of  President 
to  Ezeente  Contract  —  Preann&ption. 

A  contract  pertaining  to  the  business  of  a 
corporation,  when  formally  executed  in  its 
name  by  its  president,  will,  in  the  absence  of 

Eroof  to  the  contrary,  be  presumed  to  have 
een  authorized  by  the  corporation,  and  the 
presumption  is  not  necessarily  rebutted  by 
mere  failure  of  the  directors'  record  to  show 
affirmatively  that  such  authority  had  been 
given. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Douglas 
county:     Tboup,  Judge. 

Action  for  specific  performance.  Omaha 
Wool  and  Storage  Company,  plaintiff,  and 
Chicago  Great  Western  Railroad  Company 
et  al.,  defendants.  Judgment  for  plaintiff. 
Defendants  appeal.  The  facts  are  stated  in 
the  opinion.     Affirmed. 

TT.  D.  McHugh,  Oreene,  Breckenridge,  Char- 
ley d  Woodrough,  W.  H.  Herdman  and  Joline, 
Larkin  d  Rathhone  for  appellants. 

Brome  d  B.rome  for  appellee. 

[51]  Rose,  J, — This  is  a  suit  for  the 
specific  performance  of  an  option  to  purchase 
at  the  agreed  price  of  $7,500  a  warehouse 
site  in  Omaha  on  the  right  of  way  of  the 
Mason  City  &  Fort  Dodge  Railway  Company, 
defendant,  the  agreement  having  been  insert- 
ed in  a  lease  providing  for  the  payment  of 
an  annual  rental  of  $441  for  the  same  prem- 
ises. Charles  Henry  King  was  lessee  and 
assigned  the  lease  to  plaintiff.    The  railroad 
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company  nained  held  title  to  the  leased 
land.  Its  corporate  stock,  except  five  shares, 
was  owned  by  the  Chicago  Great  Western 
Kailway  Company  which,  under  a  lease, 
operated  the  lines  of  the  Mason  City  &  Fort 
Dodge  Railroad  Company.  The  property 
and  rights  of  the  former,  through  a  receiver's 
sale,  were  acquired  by  the  Chicago  Great 
Western  Railroad  Company,  defendant.  The 
lease  for  the  warehouse  site  on  the  railroad's 
right  of  way  was  executed  by  A.  B.  Stickney 
and  Charles  H.  F.  Smith,  receivers  of  the 
Chicago  Great  Western  Railroad  Company, 
and  by  the  Mason  City  &  Fort  Dodge 
Railroad  Company,  by  A.  B.  Stickney, 
president.  The  Central  Trust  Company 
of  New  York,  defendant,  had  a  mortgage 
on  the  property  of  the  Mason  City  &  Fort 
Dodge  Railroad  Company,  before  the  lease 
for  the  warehouse  site  had  been  executed. 
By  the  terms  of  the  mortgage,  however,  mort- 
gagee obligated  itself  to  release  from  its  lien 
warehouse  sites  sold  by  the  mortgagor.  Un- 
der its  lease  plaintiff  constructed  at  great 
expense,  and  afterward  operated,  a  ware- 
house on  the  demised  premises^  paid  the 
stipulated  rentals,  attempted  to  exercise  its 
option  to  purchase  the  leased  land  for  ware- 
house purposes,  tendered  the  purchase  price 
and  demanded  a  deed.  Performance  on  part 
of  defendants  was  refused.  l*he  substance 
of  the  defense  interposed  is  that  the  lease 
containing  the  option  is  not  the  [52]  contract 
of  the  Mason  City  &  Fort  Dodge  Railroad 
Company,  because  it  was  never  authorized  by 
the  board  of  directors  of  that  corporation. 
From  a  decree  in  favor  of  plaintiff  defendants 
have  appealed. 

In  assailing  the  decree  for  specific  perform- 
ance defendants  argue:  "That,  where  a  cor- 
poration, situated  as  was  the  Mason  City  & 
Fort  Dodge  Railroad  Company  in  this  case, 
seeks  to  sell  a  part  of  its  lands,  the  transac- 
tion must  be  carried  out  through  its  duly 
authorized  board  of  directors;  that  its  legal 
separate  entity  continues  unimpaired  in  spite 
of  the  fact  that  it  has  mortgaged  its  property 
for  a  large  amount  and  leased  it  subject  to 
the  mortgage." 

Plaintiff,  in  conducting  its  warehouse  busi- 
ness, patronized  the  railroad  as  a  carrier. 
The  warehouse  inured  to  the  carrier's  benefit. 
The  selling  of  portions  of  the  right  of  way 
for  warehouse  purposes  was  not  only  within 
the  power  of  the  carrier,  but  was  part  of  its 
general  business.  This  right  was  protected 
by  a  contract  requiring  the  mortgagee  to 
release  from  its  lien  warehouse  sites  subse- 
quently sold.  It  Is  insisted,  nevertheless,  that 
the  option  was  never  authorized  at  a  meeting 
of  the  board  of  directors  of  the  Mason  City  & 
Fort  Dodge  Railroad  Company,  and  that 
therefore  the  agreement  was  void.  The 
formal  record  of  the  proceedings  of  the  board 


of  directors  does  not  affirmatively  show  spe- 
cific authority  for  the  sale.  A  witness  testi- 
fied that  the  agreement  was  never  authorized 
at  a  board  meeting.  A  by-law  of  the  corpo- 
ration, however,  provides:  "The  executive 
power  of  the  company  shall  be  vested  in  the 
president,  who  shall  preside  over  meetings 
of  the  board  of  directors  and  shall  have  the 
power  and  control  over  the  affairs  of  the 
company  when  the  board  is  not  in  session, 
subject  to  the  approval  of  the  board." 

The  lease  on  its  face  appears  to  be  formal 
and  valid,  having  been  signed  by  the  holder 
of  the  title  as  follows:  "Mason  City  k  Fort 
Dodge  Railroad  Company,  By  A.  B.  Stickney, 
President.  Attest:  G.  F.  Philleo,  Asst. 
Secretary."  There  is  nothing  to  indicate  that 
Stickney  attempted  to  act  in  his  private 
capacity  or  for  his  individual  [53]  profit,  or 
that  he  did  not  act  for  the  sole  benefit  of 
the  corporation  of  which  he  was  president. 
While  there  is  some  diversity  of  opinion,  the 
weight  of  modern  authority,  as  well  as  the 
better  reasoning,  supports  the  general  princi- 
ple that  a  contract  pertaining  to  the  business 
of  a  corporation,  when  formally  executed  in 
its  name  by  its  president,  will,  in  the  ab- 
sence of  proof  to  the  contrary,  be  presumed 
to  have  been  authorized  by  the  corporation. 
Qorder  v.  Plattamouth  Canning  Co.  30  Neb. 
548,  54  N.  W.  830;  Chicago  Pneumatic  Tool 
Go.  V.  Munsell,  107  III.  App.  344;  National 
State  Bank  v.  Vigo  County  Nat.  Bank,  141 
Ind.  362,  50  Am.  St.  Rep.  330;  White  v. 
Elgin  Creamery  Co.  108  la.  522,  79  N,  W. 
283;  Little  Sawmill  Valley  Turnpike,  etc. 
Co.  V.  Federal  St.  etc.  Pass.  R.  Co.  194  Pa. 
St.  144,  45  Atl.  66,  75  Am.  St.  Rep.  690; 
Lloyd  V.  :Matthews,  223  111.  477,  79  X.  E. 
172*  114  Am.  St.  Rep.  346,  7  L.R.A.(N.S.) 
376;  Patterson  v.  Robinson,  116  N.  Y.  193, 
22  N.  E.  372;  Davies  v.  Harvey  Steel  Co.  6 
App.  Div.  166,  39  N.  Y.  S.  791*^;  Patteson  v. 
Ongley  Electric  Co.  87  Hun  462,  34  N.  Y.  S. 
209 ;  U.  S.  National  Bank  v.  Homestead  Bank, 
18  N.  Y.  S.  758. 

When  the  executive  power  of  the  president 
to  control  the  affairs  of  the  company  is  con- 
sidered, as  shown  in  the  by-law  quoted,  to- 
gether with  the  undisputed  facts  narrated, 
the  presumption  that  he  had  authority  to 
execute  the  lease  containing  the  option  is 
not  rebutted  by  mere  failure  of  the  board's 
record  to  show  affirmatively  that  such  au- 
thority had  been  given.  Gorder  v.  Platts- 
moutli  Canning  Co.  36  Neb.  548,  54  N.  W. 
830.  Want  of  authority  is  not  otherwise 
shown. 

On  the  record  made,  therefore,  the  option  is 
enforceable.  This  conclusion  makes  the  dis- 
cussion of  other  questions  unnecessary.  Since 
the  contract  to  sell  the  warehouse  site  is 
binding  on  the  parties  to  it,  mortgagee  can- 
not  defeat   specific   performance,   because   it 
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bound  itself  to  release  from  its  lien  ware- 
house sites  subsequently  sold. 

Affirmed. 

Letton,  JPawcett  and  Hamer,  JJ.,  not  sit- 
ting. 


NOTE. 

Presumption  that  Contraet  Executed  bjr 
President  of  Corporation  Is  Anthor- 
ised  bjr  Corporation. 

General  Rule,    360. 
Illustrations  of  Rule,    361. 
Exceptions  to  Rule,     363. 


General  Rule, 

By  the  weight  of  authority  a  contract  per- 
taining to  the  business  of  a  corporation  when 
made  in  its  name  by  its  president,  will  in 
the  absence  of  proof  to  the  contrary,  be  pre- 
sumed to  have  been  authorized  by  the  cor- 
poration. 

United  States. — Hailey  First  Nat.  Bank  v. 
G.  V.  B.  Min.  Co.  89  Fed.  439. 

Alahwma. — Compare  American  Sav.  etc. 
Assoc.  V.  Smith,  122  Ala.  602,  27  So.  919. 

/«iiiow.— Glover  v.  Lee,  140  111.  102,  29 
N.  E.  680;  Minneapolis  Bank  v.  Griffin,  168 
111.  314,  48  N.  E.  154;  Anderson  v.  South 
Chicago  Brewing  Co.  173  111.  213,  50  N.  E. 
655;  Anderson  Transfer  Co.  v.  Fuller,  174 
111.  221,  51  N.  E.  251;  Lloyd  v.  Matthews, 
223  111.  477,  79  N.  E.  172,  114  Am.  St.  Rep. 
346,  7  L.R.A.(N.S.)  376;  Pick  v.  Slimmer, 
70  111.  App.  358;  Gubbins  v.  Bank  of  Com- 
merce, 79  111.  App.  150:  Chicago  Pneumatic 
Tool  Co.  V.  H.  W.  Johns  Mfg.  Co.  101  111. 
App.  349;  Chicago  Pneumatic  Tool  Co.  v. 
Munsell,  107  111.  App.  344;  Cozzens,  etc. 
Typesetting  Co.  v.  Western  Ranch,  etc.  Co. 
112  III.  App.  309.  See  also  Smith  v.  Smith, 
62  III.  493;  State  Nat.  Bank  v.  Union  Nat. 
Bank,  168  111.  519,  48  N.  E.  82;  McCormick 
V.  Unity  Co.  239  111.  306,  87  N.  E.  924,  af- 
firming 142  111.  App.  159. 

I<ywa.— White  v.  Elgin  Creamery  Co.  108 
la.  522,  79  N.  W.  283;  Hosteter  v.  Wear-U- 
Well  Shoe  Co.  171  la.  346,  152  N.  W.  1. 

Indiana. — ^National  State  Bank  v.  Vigo 
County  Nat.  Bank,  141  Ind.  352,  40  N.  E. 
799,  60  Am.  St.  Rep.  330. 

KansM. — See  Sherman-Center  Town  Co.  v. 
Swigart,  43  Kan.  292,  23  Pac.  669,  19  Am. 
St.  Rep.  137. 

Kentiicky. — Kentucky  Tobacco  Assoc,  v. 
Ashby,  9  Ky.  L.  Rep.  110.  See  also  Louis- 
ville, etc.  R.  Co.  V.  Literary  Soc.  91  Ky.  399, 
16  S.  W.  1066;  Burkamp  v.  Healey,  72  S.  W. 
759,  24  Ky.  L.  Rep.  1926.  Compare  Mount 
Sterling,  etc.  Turnpike  Road  Co.  v.  Looney, 
1  Mete.  650,  71  Am.  Dec.  491. 


Louisiana. — See  Marlatt  ▼.  Levee  Steam 
Cotton-Press  Co.  10  La.  583,  29  Am.  Dec. 
468. 

Maryland. — Hagerstown  Brewing  Co.  v. 
Gates,  117  Md.  348,  83  Atl.  570. 

Massachusetts. — Scribner  v.  Flagg  Mfg. 
Co.  175  Mass.  636,  56  N.  E.  603. 

Michigan. — Ceeder  v.  H.  M.  Loud,  etc.  Lum- 
ber Co.  86  Mich.  541,  49  N.  W.  675,  24  Am. 
St.  Rep.  134.  See  also  Harrison  Wire  Co.  v. 
Moore,  55  Mich.  610,  22  N.  W.  62;  Eureka 
Iron,  etc.  Works  v.  Bresnahan,  60  Mich,  332, 
27  N.  W.  524, 

Mississippi. — ^Moyse  Real  Estate  Co.  v. 
First  Nat.  Bank  of  Commerce,  70  So.  821. 

Missouri. — Roe  v.  Versailles  Bank,  167 
Mo.  406,  67  S.  W.  303;  Tuttle  v.  Bracey- 
Howard  Constr.  Co.  136  Mo.  App.  309,  117 
S.  W.  86.  See  also  Jones  v.  Williams,  139 
Mo.  1,  39  S.  W.  486,  40  S.  W.  353,  61  Am.  St. 
Rep.  436,  37  L.R.A.  682;  Winscott  v.  Guaran- 
tee Invest.  Co.  63  Mo.  App.  367;  Madden  v. 
Paroneri  Realty  Co.  75  Mo.  App.  358. 

Nebraska. — See  the  reported  case. 

New  York. — Patterson  v.  Ongley  Electric 
Co.  87  Hun  462,  34  N.  Y.  S.  209,  affirmed 
155  N.  Y.  674,  49  N.  E.  1101;  Patterson  v. 
Robinson,  116  N.  Y.  193,  22  N.  E.  372; 
Oakes  v.  Cattaraugus  Water  Co.  143  N.  Y. 
430,  38  N.  E.  461,  26  L.R.A.  544  note;  Hud- 
son River,  etc.  R.  Co.  v.  Hanfield,  36  App. 
Div.  606,  55  N.  Y.  S.  877 ;  Davies  v.  Harvey 
Steel  Co.  6  App.  Div.  166,  39  N.  Y.  S.  791; 
White  V.  Sheppard,  41  App.  Div.  113,  58  N. 
Y.  S.  563;  U.  S.  National  Bank  v.  Home- 
stead Bank,  18  N.  Y.  S.  758.  See  also  Gil- 
lett  V.  Campbell,  1  Denio  520;  Brower  v. 
Crimmins,  67  Misc.  68,  121  N.  Y.  S.  648;  Ben- 
nett V.  Millville  Imp.  Co.  67  N.  J.  L.  320, 
51  Atl.  706;  Klein  v.  Barnett,  158  X.  Y.  S. 
627. 

Pennsylvania. — Little  Sawmill  Valley  Turn- 
pike, etc.  Co.  v.  Federal  St.  etc.  Pass.  R.  Co. 
194  Pa.  St.  144,  45  Atl.  66,  75  Am.  St.  Rep. 
690. 

South  Dakota. — Compare  Des  Moines  Mfg. 
etc.  Co.  V.  Tilford  Milling  Co.  9  S.  D.  542, 
70  N.  W.  839. 

Texas. — Brownwood  Ice  Co.  v.  York  Mfg. 
Co.  37  S.  W.  339. 

West  Virginia. — ^Kennedy  v.  Merchants,^ 
etc.  Bank,  67  W.  Va,  475,  63  S.  E.  32; 
Lathrop  v.  Columbia  Collieries  Co.  70  W. 
Va.  68,  73  S.  E.  299. 

Wisconsin. — Milwaukee  Trust  Co.  v.  Van 
Valkenburgh.  132  Wis.  688,  112  N.  W.  1083. 

Thus  in  Lloyd  v.  Matthews,  223  111.  477, 
79  N.  E.  172,  114  Am.  St.  Rep.  346.  7  L,R.A. 
(N.S.)  376,  it  waa  said:  "A  corporation 
can  act  only  through  its  agents,  and  the 
president  of  a  corporation,  as  the  agent  and 
corporate  representative,  has  the  power,  in. 
the  ordinary  course  of  business  and  in  fur- 
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theranee  of  the  corporate  interests,  to  ex- 
ecute contracts  and  to  bind  the  company 
in  80  doing.  He  is,  by  virtue  of  his  oflSce, 
recognized  as  the  business  head  of  the  com- 
pany, and  any  contract  pertaining  to  the 
corporate  affairs,  within  the  general  powers 
of  such  officer,  executed  by  the  president  on 
behalf  of  his  corporation,  will,  in  the  ab- 
sence of  proof  to  the  contrary,  be  presumed 
to  have  been  done  by  authority  of  the  cor- 
poration. ...  If  the  contract  in  ques- 
tion had  been  executed  by  some  agent  who 
ordinarily  does  not  have  the  power  to  sign 
such  instruments,  and  the  execution  had  been 
put  in  issue  by  properly  verified  plea,  as  in 
the  case  here,  then  it  would  be  necessary  to 
"o  beyond  the  mere  fact  of  the  execution  of 
the  instrument  and  prove  the  authority  of 
the  agent  to  execute  the  same;  but  when  the 
contract  is  properly  executed  for  the  cor- 
poration by  its  president  and  it  iS"  such  a 
contract  as  the  corporation  might  lawfully 
make,  the  proof  of  the  execution  by  the  presi- 
dent is  all  that  is  required,  in  the  absence 
of  any  evidence  to  the  contrary,  showing  that 
the  contract  was  not  made  by  the  autliority 
of  the  corporation."  And  in  Moyse  Real  Estate 
Co..  v.  First  Nat.  Bank  of  Commerce  (Miss.) 
70  So.  821,  the  court  said:  "Nearly  all  of 
the  big  business  and  a  large  part  of  the  small 
business  is  now  conducted  by  corporations, 
and  if  it  be  the  law  that  persons  dealing  with 
the  president  of  a  corporation  about  matters 
of  business  clearly  within  the  powers  of  the 
corporation  to  transact  must  deal  at  arm's 
length,  and  demand  that  the  president  ex- 
hibit his  credentials  before  entering  into  con- 
tracts with  him,  it  seems  to  us  that  not  only 
the  corporation,  but  also  those  dealing  with 
corporations,  will  be  seriously  hampered. 
It  is  not  our  purpose  to  hold  that  a  president 
of  a  corporation  has  the  inherent  power  to 
bind  the  corporation,  but  we  do  hold  that  the 
fact  that  the  president  of  a  corporation  has 
executed  a  contract  for  his  corporation  is 
prima  facie  evidence  that  the  president  had 
the  authority  to  bind  the  corporation.  If 
it  be  true  that  the  president  did  not  possess 
the  authority  assumed  by  him  in  the  present 
rase,  the  proof  of  his  lack  of  authority  was 
in  the  possession  of  the  corporation,  and  there 
would  have  been  no  difficulty  in  the  way  of 
its  production.  On  the  other  hand,  it  might 
be  very  difficult  and  expensive  for  the  plain- 
tiff to  have  secured  the  evidence  to  show 
his  authority.  This  corporation  wa«  domi- 
ciled in  New  York  city,  and  while  there  are 
means  whereby  the  plaintiff  might  have  se- 
cured affirmative  proof,  yet  it  is  conceivable 
that  the  unwilling  corporation  might  see  fit 
to  throw  many  obstacles  in  the  way.  Presi- 
dents of  eorporations  generally  exercise  the 
powers  of  a  general  agent,  usually  by  the 
tacit  consent   of    the   corporation,    and    the 


public  rarely  stops  to  inquire  about  his  au- 
thority. National  State  Bank  v.  Vigo  Coun- 
ty Nat.  Bank,  141,  Ind.  352,  40  N.  E.  799, 
50  Am.  St.  Rep.  330;  Patterson  v.  Kobinson, 
116  N.  Y.  193,  22  N.  E.  372.  The  acts  done 
by  the  president  pertaining  to  the  business 
of  the  corporation,  not  clearly  foreign  to  his 
powers,  will,  in  the  absence  of  proof  to  the 
contrary,  be  presumed  to  have  been  au- 
thorized by  the  corporation.  This,  we  think, 
is  a  salutary  rule,  and  imposes  no  hardship 
upon  either  party  to  the  contract.  The  cor- 
poration selects  its  president,  and  the  ordi- 
nary business  man,  generally  speaking,  as- 
sumes that  the  man  made  president  is  the 
head  and  front  of  the  corporation.  If  it  be 
true  that  the  president -of  any  particular  cor- 
poration is  a  mere  figurehead,  with  no  powers 
or  duties,  except  as  a  presiding  ofTu'er  of  the 
board  of  directors,  this  fact  can  be  readily 
established  by  the  corporation." 

Illustrations  of  Rule, 

In  Bank  of  Minneapolis  v.  Griffin,  168  111. 
314,  48  N.  E,  154,  the  presumption  was  in- 
dulged in  that  the  president  of  a  banking 
corporation  was  authorized  to  offer  a  re- 
ward for  the  arrest  of  an  absconding  em- 
ployee. 

In  Jones  v.  Crary,  234  111.  26,  84  N.  E. 
651,  it  was  held  that  the  president  of  a  cor- 
poration had  prima  facie  authority  to  waive 
the  provisions  of  a  contract  under  seal,  which 
required  the  other  party  to  the  contract  to 
make  sworn  reports  of  the  business  he  did 
quarterly  under  a  license  granted  by  the  con- 
tract. Cam-pare  Mausert  v.  Feigenspan,  68 
N,  J.  Eq.  671,  63  Atl.  610,  64  Atl.  801. 

In  Fountain  v.  West  Lumber  Co.  161  N.  C. 
35,  76  S.  E.  533,  it  was  held  that  where  the 
president  of  a  corporation  deals  directly  with 
reference  to  its  property  it  will  be  presumed 
that  he  acts  in  behalf  of  the  corporation  as 
he  has  no  lawful  right  to  deal  with  it  in- 
dividually. Compare  Inman  v.  Brown  (Tex.) 
147  S.  W.  652. 

In  Pearson  v.  Liberty  Ave.  Theater  Co. 
152  App.  Div.  771,  137  N.  Y.  S.  712,  the 
defendant  corporation  was  sued  for  the  pur- 
chase '  price  of  fittings  for  its  theater  fur- 
nished at  the  request  of  its  president.  The 
court  in  holding  that  the  authority  of  the 
president  was  presumed,  said:  ''If  the  presi- 
dent of  a  corporation  buys  fittings  for  its 
place  of  business,  and  they  are  placed  therein 
and  adapted  thereto,  and  pass  to  its  lessee, 
the  principal's  conduct  indicates  that  its 
president  acted  presumptively  within  the  lim- 
its of  his  powers,  inasmuch  as  the  appropria- 
tion of  the  objects  of  purchase  shows  ap- 
proval thereof." 

In  McGowan  Conunercial  Co.  v.  Midland 
Coal,  etc.  Co.  41  Mont.  211,  108  Pac.  655,  a 
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corporation  'was  sued  on  its  promise  to  pay 
for  supplies  furnished  to  one  who  had  a 
contract  with  the  corporation  for  the  removal 
of  logs.  It  appeared  that  the  promise  on  the 
part  of  the  corporation  to  pay  for  the  sup- 
plies was  made  by  its  president  and  general 
manager.  The  court  in  holding  that  there 
was  a  presumption  of  his  authority  to  make 
the  contract  said:  "We  think  there  is  a 
presumption  that  he  had  the  authority  to 
do  so,  arising  from  the  fact  of  his  employ- 
ment as  president  and  general  manager  of 
the  defendant  company,  and  the  apparent  in- 
terest which  the  company  had  in  seeing  Gib- 
son so  situated  that  he  could  carry  out  his 
contract." 

It  has  been  held  repeatedly  that  the  presi- 
dent of  a  corporation  has  prima  facie  the 
authority  to  make  a  contract  on  behalf  of  the 
corporation  for  the  employment  of  the  serv- 
ices of  another.  Reardon  v.  Richmond  Land 
Co,  21  Cal.  App.  357,  131  Pac.  894;  Vincent 
V.  S.  Alexander's  Sons  Co.  85  Conn.  512,  84 
Atl.  84;  Skinner  Mfg.  Co.  v.  Douville,  54 
Fla.  251,  44  So.  1014;  McGehee  Lumber  Co. 
V.  Tomlinson,  68  Fla.  636,  63  So.  919;  Han- 
over Coal  Co.  v.  Pullen,  137  111.  App.  559; 
Oakes  v.  Cattaraugus  Water  Co.  143  X.  Y. 
430,  38  N.  E.  461,  26  L.R.A.  544;  Patteson 
v.  Ongley  Electric  Co.  87  Hun  462,  34  N. 
Y.  S.  209,  affirmed  155  N.  Y.  674,  49  N.  E. 
1101;  Channell  Chemical  Co.  v.  Hall  (Tex.) 
187  S.  W.  704.  Compare  Mathias  v.  White 
Sulphur  Springs  Assoc.  19  Mont.  359,  48 
Pac.  624.  In  Reardon  v.  Richmond  Land  Co. 
supra,  the  court,  in  affirming  a  judgment  for 
the  plaintiff  in  an  action  to  recover  the  value 
of  the  services  rendered  by  him  in  auditing 
the  books  of  the  defendant  corporation,  said: 
"The  point  is  made  that  the  plaintiff's  evi- 
dence failed  to  show  that  the  president  of  the 
defendant  was  authorized  by  resolution  of 
its  board  of  directors  to  contract  for  the 
services  of  plaintiff.  There  is  no  merit  in 
this  contention.  The  services  sued  for  were 
rendered  to  and  accepted  by  the  defendant, 
with  the  knowledge  and  consent  of  its  presi- 
dent apparently  in  the  ordinary  course  and 
conduct  of  its  business.  This  was  sufficient 
evidence  of  the  authority  of  the  president  of 
the  corporation  to  contract  for  the  services 
in  question.  (Crowley  v.  Gennesee  Min.  Co. 
55  Cal.  273.)"  In  McGchee  Lumber  Co.  v. 
Tomlinson,  66  Fla.  536,  63  So.  919,  it  was 
held  that  the  president  of  a  corporation  had 
prima  facie  the  authority  to  hire  an  agent  to 
effect  a  sale  of  its  lands.  The  court  said: 
"In  the  case  of  Skinner  Mfg.  Co.  v.  Douville, 
54  Fla.  251,  44  So.  1014,  it  was  held  here 
that:  'The  president  of  a  private  corporation 
may  be  presumed  to  have  authority  to  em- 
ploy agents  to  negotiate  the  sale  of  property.' 
In  the  same  case  it  was  held  further  that: 
'Any    unusual    restrictions    in    the    charter 


powers  of  a  corporation  are  within  its  pecu- 
liar knowledge  rather  than  in  the  knowledge 
of  an  outside  party  and  were  therefore  de- 
fensive matter.'  In  other  words,  the  princi- 
ples established  by  this  case  are  in  effect 
that  prima  facie  the  president  of  a  private 
corporation  has  the  authority  to  employ  an 
agent  to  effect  a  sale  of  its  lands,  and  that 
if  the  corporation  in  a  suit  against  it  by 
such  agent  to  recover  his  commissions  for 
effecting  such  sale  under  said  employment, 
desires  to  show  that  its  president  had  no  au- 
thority to  employ  him  for  that  purpose  it 
was  defensive  matter  within  its  peculiar 
knowledge  that  it  must  prove  if  it  desires 
advantage  therefrom.  W^ith  the  holdings  of 
this  case  we  are  still  in  full  accord,  and  we 
think  that  the  principles  of  law  therein 
enounced  are  therein  correctly  decided.''  In 
Pixley  V.  Western  Pac.  R.  Co.  33  Cal.  183, 
91  Am.  Dec.  623,  the  authority  of  the  presi- 
dent of  a  corporation  to  employ  counsel  in 
its  name  was  presumed.  To  the  same  effect 
see  Bankers'  Trust  Co.  v.  Cooper  (Tex.)  179 
S.  W.  541.  Compare  Ney  v.  Eastern  Iowa 
Telephone  Co.  162  la.  526,  144  N.  W.  383. 

The  authority  of  the  president  of  a  corpo- 
ration to  execute  negotiable  instruments  in 
the  name  of  the  corporation  has  been  pre- 
sumed in  several  instances.  Dexter  Sav. 
Bank  v.  Friend,  90  Fed.  703;  Moyse  Real 
Estate  Co.  v.  First  Nat.  Bank  of  Commerce 
(Miss.)  70  So.  821;  Chestnut  St.  Trust,  etc. 
Fund  Co.  V.  Record  Pub.  Co.  227  Pa.  St.  235. 
76  Atl.  1067,  136  Am.  St.  Rep.  874.  See  also 
American  Exch.  Nat.  Bank  v.  Oregon  Pottery- 
Co.  65  Fed.  265.  Compare  City  Electric  St. 
R.  Co.  V.  First  Nat.  Exch.  Bank,  62  Ark.  33, 
34  S.  W.  89,  54  Am.  St  Rep.  282,  31  L.R.A. 
535;  Elkhart  Hydraulic  Co.  v.  Turner,  170 
Ind.  465,  84  N.  E.  812;  Marshall  Field  Co. 
V.  Oren  RulTcorn  Co.  117  la.  157.  90  X.  \\\ 
618;  Westchester  Mortgage  Co.  v.  Mclntire, 
171  App.  Div.  518,  167  N.  Y.  S.  725. 

So  his  authority  to  make  assignments  in 
the  name  of  the  corporation  of  negotiable 
instruments  and  securities  belonging  to  the 
corporation  has  been  presumed.  Jones  v. 
Stoddart,  8  Idaho  210,  67  Pac.  650;  Mitcliell 
v.  Deeds,  49  HI.  416,  95  Am.  Dec.  021; 
Glover  v.  Lee,  140  111.  102,  99  N.  E.  680: 
Gray  v.  Waldron,  101  Mich.  612,  60  N.  \V. 
288;  Merrill  v.  Hurley,  6  S.  D.  502.  62  N. 
W.  958,  55  Am.  St.  Rep.  859;  Milwaukee 
Trust  Co.  V.  Van  Valkenburgh.  132  Wis.  638. 
112  N.  W.  1083.  Compare  Marine  Bank  v. 
Clements,  3  Bosw.    (N.  Y.)    600. 

In  Lloyd  v.  Matthews,  223  111.  477,  114 
Am.  St.  Rep.  346,  79  N.  E.  172,  7  L.K.A. 
(N.8.)  376,  affirmivg  119  111.  App.  .546.  tlie 
court,  in  holding  that  the  authority  of  the 
president  of  a  corporation  to  execute  a  con- 
tract of  guaranty  on  a  note  would  be  pre- 
sumed, said:     "Since  the  guaranty  sued  on 
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was  placed  on  the  note  of  appellant  and  the 
note  was  discounted  for  its  benefit  and  the 
procetKis  thereof  were  remitted  to  appellant, 
the  plainest  principles  of  justice  re^iuire  that 
the  company  should  be  held  bound  by  the  act 
nf  its  president  without  any  proof  of  authori- 
ty beyond  that  which  must  be  presumed 
from  the  fact  that  the  president  in  good  faith 
and  in  the  regular  course  of  corporate  busi- 
ness, and  for  the  benefit  of  the  corporation, 
executed  the  instrument  sued  on." 

As  to  the  power  of  the  president  and 
secretary  of  a  corporation  to  execute  commer- 
cial paper  for  the  corporation,  see  the  notes 
to  Gould  V.  Gould,  2  Ann.  Cas.  510  and 
.Monongahela  Nat.  Bank  v.  Harmony  Land 
Co.  18  Ann.  Caa.  727. 

The  presumption  as  to  the  authority  of  the 
president  of  a  corporation  to  execute  a  con- 
tract in  the  name  of  the  corporation  and 
under  its  corporate  seal  has  been  indulged  in, 
in  a  number  of  cases.  Blakely  Artesian  Ice 
Co.  V.  Clarke,  13  Ga.  App.  574,  79  S.  E.  526; 
Anderson  Transfer  Co.  v.  Fuller,  174  111. 
221,  51  N.  E.  251;  Gray  v.  VValdron,  lOJ 
Mich.  612,  60  N.  W.  288.  See  also  Lathrop 
V.  Columbia  Collieries  Co.  70  \V.  Va.  58,  73 
S.  E.  299;  Little  Sawmill  Valley  Turnpike, 
etc.  Co.  V.  Federal  St.  etc.  Pass.  R.  Co.  194 
Pa.  St.  144,  46  Atl.  66,  75  Am.  St.  Rep. 
090;  American  Sav.  etc.  Assoc,  v.  Smith,  122 
Ala.  502,  27  So.  919;  Bliss  v.  Kaweah,  etc. 
Co.  65  Cal.  502,  4  Pac.  507;  Westchester 
Mortg.  Co.  V.  Mclntire,  171  App.  Div.  618, 
157  X.  Y.  S.  725.  Thus  in  Blakely  Artesian 
Ice  Co.  V.  Clarke,  supra,  it  was  held  that  the 
authority  of  the  president  to  execute  under 
^«eal  an  obligation  for  the  purchase  money  of 
projMjrty  with  a  reservation  of  title  in  the 
!«e11er  would  be  presumed. 

Exceptions  to  Rule. 

The  authority  of  the  president  of  a  corpo- 
ration to  execute  a  contract  on  behalf  of  the 
corporation  will  not  be  presumed  where  the 
contract  is  not  incidental  to  the  chartered 
business  of  the  corporation  or  engrafted 
thereon  by  usage.  In  such  a  case  the  author- 
ity of  the  president  must  be  alleged  and 
proved.  City  Electric  St.  R.  Co.  v.  First 
Xat.  Exch.  Bank,  62  Ark.  33,  34  S.  \V.  89, 
54  Am.  St.  Rep.  282,  31  L.R.A.  535;  Minne- 
apolis Bank  v.  Griffin,  168  111.  314,  48  X.  E. 
154;  B.  S.  Green  Co.  v.  Blodgett,  49  111.  App. 
180;  Xey  v.  Eastern  Iowa  Telephone  Co.  162 
la.  .525,  144  X.  \V.  383;  Cushraan  v.  Clover- 
land  Coal,  etc.  Co.  170  Ind.  402,  84  N.  E. 
759,  127  Am.  St.  Rep.  391,  16  L.R.A.(N.S.) 
1078;  Mauscrt  v.  FeigenHpan,  68  N.  J.  Eq. 
»)71,  63  Atl.  GIO.  64  Atl.  801;  Mathias  v. 
White  Sulphur  Springs  Assoc.  19  Mont.  359, 
48  Pac.  624;  People's  Bank  v.  St.  Anthony's 
Koman  Catholic  Church,  109  X.  Y.  512,  17 
X.    E.    408;    Lawrenceville    Cement    Co.    v. 


Parker,  10  N.  Y.  S.  831;  Lyndon  Mill  Co.  v. 
Lyndon  Literary,  etc.  Inst!  63  Vt.  581,  22 
Atl.  575,  25  Am".  St.  Rep,  783. 

It  seems  that  there  is  no  presumption  as 
to  the  authority  of  the  president  of  a  non- 
trading  corporation  to  execute  ordinary'  com- 
mercial contracts  in  the  name  of  the  corpora- 
tion. Lyndon  Mill  Co.  v.  Lyndon  Literary, 
etc.  Inst.  63  Vt.  581,  22  Atl.  575,  25  Am.  St. 
Rep.  783;  Cann  v.  Church  of  Redeemer,  111 
Mo.  App.  164,  85  S.  W.  994;  People's  Bank 
V.  St.  Anthony's  Roman  Catholic  Church, 
109  N.  Y.  512,'  17  N.  E.  408.  See  also  Co- 
lumbia Bank  v.  Gospel  Tabernacle  Church, 
127  N.  Y.  361,  28  N.  E.  29.  Thus  in  Cann 
V.  Church  of  Redeemer,  supra,  it  was  held 
that  there  was  no  presumption  that  the 
president  of  the  vestry  of  an  incorporated 
church  had  authority  to  make  a  contract  for 
the  employment  of  an  architect.  The  court 
said:  "Plaintiffs*  counsel  seek  to  liken  the 
office  of  president  of  the  vestry  to  that  of  a 
business  corporation,  and  invoke  the  rule  oi 
law  that  presidents  of  corporations  may, 
without  express  authority,  do  any  act  neces- 
sary to  carry  on  the  business  of  their  com- 
panies. Ferguson  v.  Venice  Transp.  Co.  79 
Mo.  App.  352;  Degnan  v.  Thoroughman,  8S 
Mo.  App.  62.  It  is  true  the  public  in  dealing 
with  the  president  of  a  corporation  may,  iu 
the  absence  of  notice  to  the  contrary,  pre- 
sume that  he  is  clothed  with  authority  to  do 
such  acts  as  are  customarily  done  by  him  or 
by  the  presidents  of  similar  corporations;  but 
this  record  contains  no  proof  concerning  the 
usual  functions  of  the  presidents  of  Episco- 
pal vestries,  nor  any  j.roof  that  the  rec-tor 
of  this  particular  church  had  been  permitted 
to  have  such  control  of  its  business  affairs  as 
would  justify  the  plaintiffs  in  assuming  that 
he  had  authority  to  instruct  regarding  the 
plans  to  be  drawn.  Therefore,  we  cannot  de- 
duce the  requisite  authority  in  Dr.  Trotman, 
either  from  the  powers  usually  exercised  by 
vestry  presidents  or  the  powers  previously 
exercised  by  him  with  the  consent  of  hi:^ 
vestry.  Looking  at  the  matter  without  any 
evidence  to  throw  light  on  it,  we  must  say  it 
seems  extremely  improbable  that  the  pastorn 
of  churches  or  the  presidents  of  boards  of 
church  trustees,  usually  control  the  building 
of  church  edifices  or  dictate  how  much  they 
shall  cost.  That  function  is  peculiarly  with 
in  the  province  of.  the  governing  body  of  a 
church,  which  must  take  into  consideration 
the  means  available  and  tke  needs  of  the 
congregation."  And  in  St.  Vincent  College 
V.  HalTett,  201  Fe<l.  471,  119  C.  C.  A.  647,  it 
was  held  that  there  was  no  presumption  that 
the  president  of  a  corporation  organized  for 
educational  purposes  had  authority  to  exe- 
cute negotiable  notes. 

In  Varney  v.  Hutchinson  Liiml)er,  etc. 
Mfg.  Co.  70  W.  Va.  160,  73  S.  E.  321,  it 
appeared  that  the  defendant  was  a  corpora- 
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tion  engaged  in  the  lumber  business.  Its 
president  had  partial  control  of  its  business 
in  one  county.  It  was  held  that  the  author- 
ity of  the  president  to  purchase  machinery 
for  the  corporation  would  not  be  presumed. 
To  the  same  efTect  see  Des  Moines  Mfg.  etc. 
Co.  V.  Tilford  Milling  Co.  9  S.  D.  642,  70 
N.  W.  839. 

In  Hilliard  v.  Upper  Coos  R.  Co.  77  N.  H. 
120,  88  At  .  993,  it  was  held  that  a  plaintiff 
suing  on  a  contract  who  was  charged  with 
knowledge  of  tlie  personal  interest  of  the 
president  of  a  corporation  in  the  contract, 
assumed  the  burden  of  showing  the  authority 
of  the  president  to  make  the  contract.  And 
in  Capital  City  Brick  Co.  v.  Jackson,  2  Ga. 
App.  771,  59  S.  E.  92,  it  was  held  that  the 
authority  of  the  president  of  a  corporation  to 
execute  a  promissory  note  on  behalf  of  the 
corporation  would  not  be  presumed  where  the 
note  was  made  to  the  president  perssonally. 
To  the  same  effect  see  Porter  v.  Winona,  etc. 
Grain  Co.  78  Minn.  210,  80  N.  W.  965.  In 
Capital  City  Brick  Co.  v.  Jackson,  supra,  it 
was  said:  "A  promissory  note  executed  in 
the  name  of  the  corporation  by  its  president, 
in  the  ordinary  course  of  business,  and  taken 
by  one  not  connected  with  the  corporation, 
may  carry  with  it  the  presumption  that  it 
was  issued  for  corporate  purposes  and  under 
lawful  authority;  but  a  note  executed  in  the 
name  of  the  corporation  by  its  president, 
payable  to  himself  as  an  individual,  is  ac- 
companied by  no  such  presumption.  On  the 
contrary,  this  fact  raises  the  presumption 
that  such  note  is  not  the  authorized  act  of 
the  corporation,  and  is  itself  notice  that  it 
is  without  the  scope  of  his  general  power  as 
such  official.  Such  a  note  is  a  danger  signal, 
which  the  discounter  or  purchaser  disregards 
at  his  peril." 

It  has  been  held  that  the  power  of  the 
president  of  a  corporation  to  execute  a  lease 
will  not  be  presumed  where  the  by-laws  pro- 
vide that  a  lease  may  be  executed  by  him 
when  authorized  by  the  board  of  directors. 
Koch  V.  National  Union  Bldg.  Assoc.  36  111. 
App.  465  {affirmed  137  111.  497,  27  N.  E. 
530)  wherein  the  court  said:  "Here  we  find 
the  authority  of  the  president  with  reference 
to  executing  leases  defined,  and,  while  it  is 
true  that  it  has  been  said  by  the  supreme 
court  of  this  state  that  an  act  done  by  the 
president  will  be  presumed,  to  be  legally  done 
and  be  binding  on  the  body,  that  rule  applies 
Mn  the  absence  of  legislative  enactment  or 
provision  made  in  the  by-laws.*  Smith  v. 
Smith,  62  111.  493." 
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Illinois  Supreme  Court — October  27,  1915. 
270  III.  ee;  110  N.  B.  341. 


Masters  in  Chanoery  —  Powers  —  Re- 
porting Conolnsions. 

A  master  in  chancery  derives  his  authority 
from  the  order  of  reference,  and  where  such 
an  order  only  authorizes  him  to  take  and  re- 
port the  evidence,  he  exceeds  his  authority 
in  reporting  his  conclusions. 

[See  10  R.  C.  L.  tit.  Equity,  p.  515.] 

Egnity  —  Variance   between   Bill   and 
Proof. 

Upon  a  bill  for  partition  of  real  estate  and 
for  other  relief,  which,  after  an  answer  deny- 
ing complainants'  interest  in  the  land,  was 
emended  to  allege  that  after  the  filing  of 
the  original  bill  complainants  found  the 
record  of  a  quitclaim  deed,  purporting  to  be 
signed  by  them,  conveying  all  their  interest 
to  the  answering  defendant,  that  complain- 
ants had  not  knowingly  executed  such  deed, 
and  that  no  consideration  was  given  therefor, 
but  that  they  signed  it  upon  the  fraudulent 
representation  that  it  was  necessary  to  en- 
able the  answering  defendant  to  be  appointed 
administratrix  of  the  estate  and  to  claim  that 
the  three  complainants  each  owned  an  un- 
divided one-eighth  of  the  premises,  that  the 
answering  defendant  owned  an  undivided  five- 
eighths,  with  a  prayer  that  the  deed  be  set 
aside  and  for  partition — decree  entered  on  a 
master's  report,  finding  that  complainants 
signed  the  deed  under  the  belief  that  it  was 
necessary  to  enable  the  answering  defendant 
to  administer  the  estate,  and  that,  notwith- 
standing it  and  because  of  the  fiduciary  re- 
lations existing  between  grantors  and  gran- 
tee, the  grantors  were  entitled  to  a  one-eighth 
share  in  all  of  the  real  estate,  will  be  re- 
versed, because  it  rested  upon  a  different 
state  of  facts  than  that  alleged  in  the  bill. 

San&e. 

The  allegations  of  a  bill  and  the  proofs 
must  correspond,  and  a  complainant,  to  re- 
cover at  all,  must  do  so  on  the  case  made  by 
his  bill,  and  will  not  be  permitted  to  state 
one  case  therein  and  make  a  different  case 
by  his  proof;  and,  even  though  the  evidence 
may  make  a  meritorious  case,  if  it  is  variant 
from  the  case  made  by  the  bill,  the  bill  should 
be  dismissed. 

Frand  —  False  Representation  to  Pro- 
cnre  Deed  —  £Tidenee  Insufficient. 

On  a  bill  to  set  aside  a  deed  on  the  ground 
that  complainants'  signature  thereto  had  been 
obtained  upon  fraudulent  representations 
that  it  was  necessary  to  enable  the  grantee 
to  administer  an  estate  in  which  the  parties 
were  interested,  upon  which  representations 
complainants  had  relied,  held  insufficient  to 
show  the  invalidity  of  the  deed  on  tbe 
grounds  alleged. 
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AekBowledsm«]it  —  Pr^mmption  in  Fa- 
▼•r  of  Certilloate. 

The  certificate  of  acknowledgment  to  a  deed 
is  prima  facie  proof  of  Its  execution. 
[See  54  Am.  St.  Rep.  156.] 

Eridence  Requisite  te  laapeaoh* 

While  tlie  certificate  of  acknowledgment  to 
a  deed,  as  between  the  parties,  may  be  im- 
peaclied  for  fraud,  collusion,  or  imposition, 
j-et  to  overcome  it  clear  and  satisfactory 
proof  is  required,  more  than  the  unsupported 
testimony  of  the  grantor. 

[See  note  at  end  of  this  caae.] 

Appeal  from  Circuit  Court,  Cook  county: 
WiNDES,  Judge. 

Action  for  partition  and  for  other  relief. 
Thomas  Houlihan  et  al.,  plaintiffs,  and  Kate 
Morrissey  et  al.,  defendants.  Judgment  for 
plaintiffs.  Defendant  Josephine  M.  Houlihan 
appeals.  The  facts  are  stated  in  the  opinion. 
Revebsed. 


Thomas  /.  O'Hare  for  appellant. 

[67]  Fakmeb,  C.  J.— This  is  an  appeal  by 
Josephine  M.  Houlihan  from  a  decree  of  the 
circuit  court  of  Cook  county  on  a  bill  for 
the  partition  of  real  estate  and  for  other 
relief.  The  real  estate  belonged  to  Bridget 
Houlihan  in  her  lifetime,  and  consisted  of 
two  lots  in  the  city  of  Chicago,  upon  which 
there  was  a  two-story  brick  house  and  a 
frame  bam.  She  died  in  November,  1911, 
leaving  as  her  children  and  only  heirs-at-law, 
James  Houlihan,  Thomas  Houlihan,  Simon 
Houlihan,  Josephine  Houlihan,  Mary  Houli- 
han, Kate  Morrissey,  Agnes  Driscoll  and  Mar- 
garet Jacoby.  She  left  no  surviving  hus- 
band. The  original  bill  was  filed  in  July, 
1912,  for  partition  of  the  real  estate  by  the 
sons  Thomas  and  James  Houlihan  and  the 
daughter  Agnes  Driscoll.  It  alleged  each  of 
the  children  of  Bridget  Houlihan  was  seized 
of  the  undivided  one-eighth  of  the  real  estate 
and  asked  for  partition.  Simon  Houlihan, 
Mary  Houlihan,  Kate  Morrissey  and  Mar- 
garet Jacoby  conveyed  their  interest  in  the 
premises  to  Josephine  Houlihan,  and  they 
filed  an  answer  disclaiming  any  interest  in 
the  premises.  Josephine  filed  a  separate  an- 
swer, denying  complainants  Thomas  Houlihan 
and  Agnes  Driscoll  owned  any  interest  in  the 
land  and  alleging  that  she  and  James  Houli- 
han were  sole  owners  of  it  as  tenants  in  com- 
mon, the  respondent  owning  the  undivided 
seven-eighths  and  James  Houlihan  the  undi- 
vided one-eighth.  Afterwards,  by  leave  of 
court,  complainants  in  the  original  bill  filed 
an  amended  bill.  By  the  amended  bill  they 
alleged  that  since  the  filing  of  the  original 
bill  their  solicitors  found  in  the  recorder's 
oflice  the  record  of  a  quitclaim  deed  purport- 
ing to  be   signed   by  complainants  Thomas 
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Houlihan  and  Agnes  Driscoll,  conveving  all 
their  interest  in  the  real  estate  to  Josephine 
Houlihan  in  consideration  [68]  of  one  dollar 
and  other  good  and  valuable  considerations. 
The  purported  deed  bore  date  December  12, 
1911,  and  was  recorded  on  the  18th  of  the 
same  month.  It  appearetl  to  have  been  duly 
acknowledged  by  the  grantors  December  12, 
1911,  before  Anthony  J.  Schmidt,  a  notary 
public,  in  Cook  county.  The  amended  bill 
further  alleges  said  complainants  Thomas 
Houlihan  and  Agnes  Driscoll  had  no  knowl- 
edge of  the  existence  of  the  purported  deed 
imtil  its  discovery  by  their  solicitors;  that 
neither  of  them  knowingly  executed  it,  and 
no  consideration  was  given  them,  or  either 
of  them,  therefor;  that  about  December  10, 
1911,  defendant  Josephine  Houlihan  and  said 
Anthony  J.  Schmidt,  notary  public,  came  to 
said  complainants  and  told  each  of  them  that 
Josephine  Houlihan  desiied  to  be  appointed 
administratrix  of  Bridget  Houlihan^s  estate,. 
and  in  order  for  that  to  be  done  it  would 
be  necessary  for  the  said  Thomas  Houlihan 
and  Agnes  Driscoll  to  sign  a  paper  giving 
their  consent  to  said  appointment,  and  there- 
upon, believing  said  paper  was  as  represented, 
they  signed  it;  that  because  of  the  trust 
and  confidence  they  reposed  in  their  sister 
they  did  not  read  it  and  it  was  not  read  to 
them.  The  amended  bill  further  alleges  the 
complainants  Thomas  Houlihan  and  Agnes 
Driscoll  now  believe  the  paper  signed  by 
them  was  the  quit-claim  deed  now  of  record 
in  the  recorder's  oflBce;  that  they  were  not 
informed  the  paper  signed  by  them  was  a 
quit-claim  deed,  never  acknowledged  it  as 
their  deed  before  said  Anthony  J.  Schmidt, 
and  that  it  was  obtained  by  fraud,  deceit 
and  misrepresentation.  As  amended,  the  bill 
claimed  the  tliree  complainants  each  owned 
an  undivided  one-eighth  of  the  premises; 
that  Josephine  Houlihan  had  received  con- 
veyances from  four  of  the  heirs  for  their 
interests  and  that  she  now  owned  the  undi- 
vided five-eighths.  The  prayer  of  the  amend- 
ed bill  was  that  the  purported  quit-claim 
deed  from  Thomas  Houlihan  and  Agnes  Dris- 
coll to  Josephine  Houlihan  be  set  aside  and 
that  the  premises  be  partitioned  in  accord- 
ance with  the  interests  of  the  [69]  parties 
as  set  out  in  the  amended  bill.  Josephine 
Houlihan  answered  the  amended  bill,  denyinc^ 
the  deed  was  obtained  in  the  manner  alleged 
and  averring  it  was  knowingly  and  under- 
standingly  executed  and  delivered  by  the 
grantors.  The  cause  was  referred  to  the 
master  in  chancery,  with  directions  *'to  take 
proofs  therein  and  report  to  the  court."  The 
master  heard  the  proof  and  reported  the 
same  to  the  court,  together  with  his  conclu- 
sions of  the  law  and  the  facts.  He  reported, 
finding  from  the  evidence  that  Thomas  Houli- 
han and  Agnes  Driscoll  signed  and  acknowl- 
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edged  the  quit-claim  deed  to  Josephine  Hou- 
lilion  but  further  found  there  was  no  con- 
sideration for  its  execution;  that  it  was  ex- 
ecuted by  the  grantors  under  the  belief  that 
it  was  necessary  to  do  so  in  order  that  Jose- 
phine Houlihan  might  properly  administer 
the  estate  of  their  deceased  mother,  and  not- 
withstanding said  deed  the  grantors  therein 
were  entitled  to  their  share  of  the  real  estate 
upon  partition,  each  the  undivided  one-eighth 
thereof. 

The  order  of  reference  to  the  master  was 
drawn  by  the  solicitor  for  complainants,  and 
it  was  not  discovered  by  defendant's  solicitor 
that  it  contained  no  directions  to  the  master 
to  report  his  conclusions  until  after  excep- 
tions to  the  report  had  been  filed  and  argued 
before  the  chancellor.  Before  the  final  decree 
was  entered  defendant's  solicitor  moved  to 
suppress  the  findings  of  the  master,  but  the 
motion  was  overruled  and  a  decree  entered 
finding  that  Thomas  Houlihan  and  Agnes 
DriscoU  signed  and  acknowledged  the  quit- 
claim deed  to  Josephine  Houlihan  December 
12,  1911,  but  that  it  was  executed  by  them 
under  the  belief  it  was  necessary  to  do  so 
in  order  that  Josephine  Houlihan  might 
properly  administer  the  estate  of  their 
mother,  and  notwithstanding  said  deed,  be- 
cause of  the  fiduciary  relations  existing  be- 
tween the  grantors  and  the  grantee,  the 
grantors  arc  each  seized  of  and  entitled  to  a 
one-eighth  share  in  all  of  said  real  estate. 
Partition  is  decreed  in  accordance  [70]  with 
the  interests  of  the  parties  as  set  out  in  the 
amended  bill. 

The  master  exceedtiid  his  authority  in  re- 
porting his  conclusions.  A  master  derives 
his  authority  from  the  order  referring  the 
case  to  him.  (17  Ency,  of  PI.  &  Pr.  1019- 
1038;  16  Cyc.  439,  440.)  Under  the  order 
of  reference  in  this  case  the  master  was  only 
authorized  to  take  and  report  the  evidence 
to  tlie  court.  The  fact  that  he  exceeded  his 
authority,  however,  would  not  justify  the 
reversal  of  the  decree  if  it  were  clearly  right 
under  the  bill  and  the  proof.  We  are  of 
opinion  this  decree  must  be  reversed,  if  for 
no  other  reason,  because  the  decree  finds  a 
different  state  of  facts  upon  which  relief  is 
granted  from  the  facts  alleged  in  the  bill. 
This  clearly  appears  from  an  examination  of 
the  bill  and  decree  which  we  have  above  set 
out  in  substance  and  need  not  here  repeat. 
The  allegations  of  the  bill  and  the  proofs 
must  correspond.  A  complainant,  to  recover 
at  all,  must  do  so  on  the  case  made  by  the 
bill,  and  will  not  be  permitted  to  state  one, 
case  in  the  bill  and  make  a  different  one  by 
the  proof.  Even  though  the  evidence  may 
make  a  meritorious  case,  if  it  is  variant 
from  the  case  made  by  the  bill  the  bill  should 
be  dismissed.  (Rowan  v.  Bowles,  21  111.  17; 
Stearna  v.  Glos,  235  111.  290,  85  N.  £.  335.) 


A  complainant  must  statid  or  fall  by  the 
case  he  makes  in  his  bill.  (Gage  v.  Curtis, 
122  111.  520,  14  N.  £.  30.)  Furthermore,  we 
do  not  think  the  evidence  was  sufficient,  un- 
der the  allegations  of  the  bill,  in  any  event, 
to  justify  setting  the  deed  aside. 

On  behalf  of  complainants  Agnes  Driscoll 
testified  she  called  on  her  sister  Josephine 
in  the  first  part  of  December,  1911;  that 
Josephine  told  her  she  had  some  good  news, 
— that  she  had  been  down  town  and  was 
going  to  be  appointed  administratrix  of  the 
property;  that  Josephine  requested  tlie  wit- 
ness to  stay  at  home  that  evening  and  for 
her  husband  to  be  home  also,  and  said  she 
(Josephine)  was  going  over  to  the  witness' 
house  that  evening  and  would  [71]  be  there 
about  nine  o'clock;  that  Josephine,  together 
with  one  Schmidt,  came  to  her  house  about 
that  time;  that  Schmidt  took  papers  oat  of 
his  pocket  and  told  her  (Mrs.  DriacoU) 
where  to  sign,  and  she  signed  her  name  at 
the  place  indicated;  that  she  did  not  read 
the  paper  nor  did  anyone  read  it  to  her.  She 
further  testified  she  did  not  know  why  her 
sister  wanted  her  husband's  name  to  tiie 
paper  and  never  thought  to  ask  her;  that 
her  husband  was  not  at  home  at  the  time 
the  deed  was  signed  and  afterwards  declined 
to  sign  it;  that  her  husband  told  her  the 
next  night  it  was  a  deed  she  had  signed. 

Thomas  Houlihan  testified  his  sister  Joee- 
phine  telephoned  him  December  12,  1911,  she 
would  come  to  his  house  about  seven  o'clock 
that  evening  and  could  sell  the  property; 
that  she  would  like  to  be  administratrix; 
that  he  replied  to  her  she  could  be  adminis- 
tratrix; that  about  half-past  seven  or  eight 
o'clock  that  evening  she  and  a  notary  public 
came  to  his  house;  that  she  asked  where  hift 
wife  was  and  was  told  she  had  gone  out; 
that  the  notary  public  had  a  paper,  and  said, 
"Sign  your  name  there.*'  The  witneaa  tes- 
tified he  did  not  read  the  paper  and  nobody 
read  it  to  him;  that  afterwards  his  wife, 
who  refused  to  sign  the  deed,  told  him  the 
paper  was  a  deed. 

On  behalf  of  defendant,  Anthony  J.  Schmidt 
testified  he  was  a  lawyer  by  professicm  and 
was  a  notary  public;  that  be  went  with  Jose- 
phine Houlihan  to  the  house  of  her  brother 
Thomas  and  told  Thomas  he  was  a  notary 
public;  that  he  had  a  paper  to  sign  that  they 
were  speaking  about,  and  asked  where  his 
wife  was;  tliat  Tliomas  said  his  wife  had 
gone  to  a  dentist  but  would  be  back  soon, 
and  they  waited  fifteen  minutes  or  so  for  her 
to  return;  that  she  did  not  return,  and  Jose- 
phine said  they  had  better  not  wait  lonKer 
as  they  had  to  go  to  several  other  places; 
that  the  witness  produced  the  deed,  liauded 
it  to  Thomas,  and  asked  him  to  sign  his> 
name  the  same  as  it  was  written  at  the  top; 
that   before   Thomas    signed    it   the    witness 
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asked  him  if  lie  [72]  understood  he  was  trans- 
ferring liis  interest  in  the  property  on  Hard- 
ing avenue  to  Miss  Houlihan,  and  Thomas 
said:  "Yes,  that  is  what  we  want  to  do; 
that  is  all  right;"  that  witness  then  laid  the 
deed  on  the  table  and  Thomas  signed  it,  after 
which  witness  asked  him  if  it  was  his  free 
and  voluntary  act,  and  he  said  it  was;  that 
Josephine  suggested  that  they  not  wait  longer 
for  Mrs.  Houlihan  to  return  and  told  witness 
he  could  return  next  day  and  get  her  signa- 
ture; that  witness  then  went  with  Josephine 
to  the  house  of  Mrs.  Driscoll;  that  witness 
produced  the  deed  and  asked  Mrs.  Driscoll 
if  she  was  going  to  sign  the  deed  conveying 
the  Harding  avenue  property  to  her  sister 
Josephine;  that  Mrs.  Driscoll  said  yes,  and 
witness  asked  her  where  her  husband  was, 
and  was  told  he  would  not  be  home  until 
late  at  night;  that  Mrs.  Driscoll  gave  wit- 
ness the  number  of  her  husband's  place  of 
business  and  then  signed  the  deed,  and  in 
answer  to  the  inquiry  whether  it  was  her 
free  and  voluntary  act  said  it  was. 

Josephine  Houlihan  testified  she  was  ap- 
pointed administratrix  of  her  mother's  estate 
December  12,  1911;  that  on  December  6,  1911, 
in  a  talk  between  herself  and  her  sisters, 
Mrs.  Driscoll,  Mrs.  Jacoby  and  Mrs.  Morris- 
sey,  and  her  brother  Simon  Houlihan,  Mrs. 
Driscoll  spoke  of  the  property  and  said  some- 
thing ought  to  be  done,  and  that  she  and 
her  husband  had  talked  about  it  and  thought 
"we  ought  to  fix  it  over  in  my  name;"  that 
Mr.s.  Morrissey  and  Mrs.  Jacoby  said  they 
were  willing  to  convey  their  share  to  the 
witness;  that  afterwards  the  witness  met 
Mrs.  Driscoll  at  Mrs.  Morrissey's  flat  and 
told  her  she  had  been  appointed  administra- 
trix; that  she  further  told  Mrs.  Driscoll  she 
was  going  to  come  over  with  Schmidt  to  Mrs. 
Driscoirs  house  and  have  her  sign  papers 
conveying  the  property  to  her  (Josephine), 
and  Mrs.  Driscoll  said  she  would;  that  she 
subsequently  met  Thomas  Houlihan  and  told 
him  what  Mrs.  Driscoll  said,  and  he  said 
that  was  the  best  thing  to  do;  that  on  the 
evening  of  December  12,  1911,  the  witness 
and  [73]  Schmidt  went  to  Thomas  Houlihan's 
house;  that  witness  introduced  Schmidt,  who 
told  Thomas  they  had  a  paper  conveying  the 
property  to  the  witness ;  that  Schmidt  started 
to  read  the  paper  and  Thomas  told  him  he 
need  not  do  so;  that  Schmidt  then  told 
Tliomas  how  to  sign  his  name;  that  Thomas 
said  his  wife  was  at  a  dentist's  and  asked  the 
parties  to  wait  for  her;  that  they  waited  a 
little  while  but  she  did  not  come,  so  they 
went  to  Mrs.  DriscoU's;  that  there  Schmidt 
began  reading  the  deed,  but  Mrs.  Driscoll 
told  him  there  was  no  need  of  it;  that 
Schmidt  inquired  where  he  could  find  Dris- 
coll, and  was  told  by  Mrs.  Driscoll  where  his 
place  of  business  was. 


Mrs.  Morrissey  testified  that  at  her  house, 
December  12,  1911,  Josephine  Houlihan  told 
Mrs.  Driscoll  "she  was  appointed  that  morn- 
ing," evidently  meaning  aa  administratrix; 
that  she  was  coming  over  to  Mrs.  DriscoU's 
house,  and  asked  what  would  be  the  best 
time  to  find  her  husband  at  home;  that  Mrs. 
Driscoll  said  between  seven  and  eight-thirty 
o'clock. 

This  is  the  substance  of  the  material  tes- 
timony, except  that  Thomas  Houlihan  and 
Mrs.  Driscoll  were  called  in  rebuttal  and 
denied  certain  parts  of  the  testimony  of 
Schmidt  and  Josephine  Houlihan,  particu- 
larly what  they  testified  to  having  been  said 
about  conveying  their  interest  in  the  land 
to  Josephine. 

It  has  been  repeatedly  held  that  the  cer- 
tificate of  acknowledgment  to  a  deed  is  prima 
facie  proof  of  its  execution,  and  while,  as 
between  the  parties,  it  may  be  impeached  for 
fraud,  collusion  or  imposition,  to  overcome 
it  clear  and  satisfactory  proof  is  required, 
and  this  requires  more  than  the  unsupported 
testimony  of  the  grantor.  (Gritten  v.  Dick- 
erson,  202  111.  372,  66  N.  E.  1090;  Watson 
V.  Watson,  118  111.  66,  7  N.  E.  95;  Sassen- 
berg  V.  Huseman,  182  111.  341,  55  N.  E.  346; 
Kosturska  v.  Bartkiewicz,  241  111.  604,  89 
N.  E.  657;  Spencer  v.  Razor,  251  HI.  278, 
96  N.  E.  300.)  The  only  testimony  heard  on 
behalf  of  those  seeking  to  set  aside  the  deed 
was  that  of  the  grantors  themselves.  A  a 
opposed  [74]  to  that  testimony  was  the  pre- 
sumption in  favor  of  the  execution  of  the 
deed  and  the  testimony  of  Josephine  Houli- 
han and  the  notary  public,  the  latter  a  wholly 
disinterested  party,  who  took  the  acknowl- 
edgment and  testified  to  being  present  and 
to  what  was  said  about  the  deed  before  it 
was  signed.  In  addition  to  that,  Josephine 
Houlihan  had  been  appointed  administratrix 
before  she  went  to  her  brother's  and  sisters' 
houses  at  the  time  the  deed  was  executed, 
and  Mrs.  Morrissey's  testimony  tends  strong- 
ly to  show  that  Mrs.  Driscoll  had  been  in- 
formed of  such  appointment.  Neither  Mrs. 
Driscoll  nor  Thomas  Houlihan  testified  that 
either  Josephine  Houlihan  or  Schmidt  said 
it  was  necessary  for  them  to  sign  the  paper 
produced,  for  the  purpose  of  enabling  Jose- 
phine to  administer  on  the  estate.  At  most 
they  only  claimed  to  assume  the  signing  of 
the  paper  was  necessary  for  that  purpose. 
They  admit  they  learned  very  soon  after- 
wards that  it  was  a  deed  they  signed,  but 
when  they  filed  the  original  bill,  in  July, 
1912,  they  made  no  reference  to  it,  but  al- 
leged that  each  of  the  eight  children  of  their 
deceased  mother  owned  the  undivided  one- 
eighth  of  the  property.  After  four  of  them 
had  answered  the  bill  disclaiming  any  inter- 
est in  it,  and  Josephine  Houlihan  had  an- 
swered claiming  to  be  the  owner  of  seven- 
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eighths  of  the  property,  complainants  filed  the 
amended  bill  in  October,  1012,  alleging  that 
since  the  filing  of  the  original  bill  their  so- 
licitors had  discovered  the  record  of  the  deed 
from  Thomas  Houlihan  and  Mrs.  Driscoll  to 
Josephine  Houlihan.  In  our  opinion  the  evi- 
dence was  not  sufTicient  to  impeach  and  set 
aside  the  deed  upon  the  grounds  alleged  and 
relied  upon  in  the  bill. 

The  decree  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Rehearing  denied  December  10,  1915. 


NOTE. 

Eridenee    Requisite    to    Impeaeh    Ae- 
kiLOwledsment. 

Introductory,  368. 

(General  Rule  as  to  Quantum  of  Proof,  368. 

Presumptions  and  Burden  of  Proof,  369. 

Competency  of  Witnesses,  372. 

Competency  of  Parol  Evidence,  373. 

What  Evidence  Is  Insufficient,   375. 

What  Evidence  Is  Sufficient,  376. 


Introductory, 

The  present  note  reviews  the  recent  cases 
passing  on  the  amount  of  evidence  requisite 
to  impeach  an  acknowledgment.  The  earlier 
cases  are  to  be  found  in  the  notes  to  Ford 
V.  Ford,  7  Ann.  Cas.  245,  and  American 
Freehold  Land  Mortgage  Company  y.  Thorn- 
ton, 54  Am.  St.  Rep.  148. 

General  Rule  aa  to  Quantum  of  Rroof, 

It  has  been  said  in  a  number  of  recent 
cases  that  in  order  to  impeach  a  certificate 
of  acknowledgment  the  evidence  must  be 
cloar,  cogent  and  convincing  beyond  reason- 
able controversy.  Orendorff  v.  Suit,  167  Ala. 

563,  52  So.  744;  Bell  v.  Castelberry,  96  Ark. 

564,  132  S.  W.  649;  Polk  v.  Brown,  117  Ark. 
321,  174  S.  W.  562:  Johnston  v.  Linder  (la.) 
143  N.  W.  410;  Fifer  v.  McCarty,  243  Mo. 
42,  147  S.  W.  833;  Harding  v.  Conlon,  159 
App.  Div.  441,  144  N.  Y.  S.  663;  Greenleaf- 
Johnson  Lumber  Co.  v.  Leonard,  145  N.  C. 
339,  69  S.  E.  134;  Davis  v.  Davis,  146  N. 
C.  163,  59  S.  E.  659;  Dyal  v.  Norton  (Okla.) 
150  Pac.  703;  Adams  v.  Smith,  11  Wyo.  200, 
221,  70  Pac.  1043.  Other  courts  have  used 
the  expression  "clear,  convincing,  and  satis- 
factory." Hall  V.  Hall  (Mich.)  155  N.  W. 
695;  Sheridan  County  v.  McKinney,  79  Neb. 
223,  116  N.  W.  548;  McGuire  v.  Wilson,  5 
Neb.  (unofficial)  Rep.  640,  99  N.  W.  244; 
Young  V.  Engdahl,  18  N.  D.  166,  175,  119  N. 
W.  169.  The  expression  "clear  and  convinc- 
ing" proof  has  been  used  in  some  instances. 


Ross  V.  Harney,  139  111.  App.  513;  Lennartsc 
V.  Popp,  175  111.  App.  639;  People's  Gas 
Co.  V.  Fletcher,  81  Kan.  76,  82,  105  Pac.  34, 
41  L.R.A.(X.S.)  1161;  Rouse  v.  Witte,  81 
Neb.  368,  116  N.  W.  43;  Hollohan  v.  Rempe, 
141  App.  Div.  71,  125  N.  Y.  S.  760,  reversing 
66  Misc.  27,  120  N.  Y.  8.  901;  Hyman  v. 
Petruka  (Tex.)  166  S.  W.  711;  Chaffee  v. 
Hawkins.  89  Wash.  130,  154  Pac.  143,  a/- 
iirmed  89  Wash.  136,  167  Pac.  35;  Hill  v. 
Horse  Creek  Coal  Land  Co.  70  W.  Va.  221, 
73  S.  £.  718.  The  expression  "clear  and 
satisfactory"  has  been  used  sometimes.  Kos- 
turska  v.  Bartkiewicz,  241  111.  604,  89  N.  E. 
657;  Sijencer  v.  Razor,  251  111.  278,  96  N.  E. 
300.  And  see  the  reported  case.  In  Severt- 
son  V.  Peoples,  28  N.  D.  372,  148  N.  W.  1054, 
it  was  said  that  the  evidence  must  be  "strong 
and  convincing.''  And  in  Duff  v.  Virginia 
Iron,  etc.  Co.  136  Ky.  281,  124  S.  W.  309, 
it  was  declared  that  the  evidence  must  be 
such  as  to  leave  no  doubt.  In  Freeman  ▼. 
Blount,  172  Ala.  666,  66  So.  293,  the  expres- 
sion ''leaving  no  fair,  just  doubt"  was  used. 
In  Mathias  v.  Miller,  164  111.  App.  113,  the 
phrase  ''fully  and  clearly  satisfy  the  court" 
was  used.  In  Bowes  Investment  Co.  v. 
Steinlauf,  174  111.  App.  681,  the  court  said 
that  the  evidence  must  be  "clear  and  satis- 
factory and  conclusive  as  to  exclude  every 
reasonable  doubt."  In  Currier  v.  Clark,  145 
la.  613,  124  N.  W.  622,  it  was  said  that  the 
presumption  in  favor  of  the  acknowledgment 
is  "not  lightly,  overcome." 

In  Johnston  v.  Linder  (la.)  143  N.  W. 
410,  the  court  in  speaking  generally  of  the 
amount  of  proof  requisite  to  impeach  a  cer- 
tificate of  acknowledgment,  said:  "Aside 
from  this  is  the  fact  tkat  the  deed  in  ques- 
tion' purports  to  have  been  acknowledged  by 
a  notary  public  on  the  day  it  bears  date,  and 
this  notary  was  a  witness  for  the  defendants. 
The  law  is  well  settled  that,  to  impeach  such 
a  deed,  the  testimony  must  be  clear,  satisfac- 
tory, and  convincing.  It  should  amount  to 
more  than  a  preponderance  in  the  balancing 
of  the  probabilities  and  should  by  its  c<»n- 
pleteness  and  reliable  character,  fully  and 
clearly  satisfy  the  court  that  the  certificate 
is  untrue  and  fraudulent.  Ford  v.  Ford,  27 
App.  Cas.  (D.  C.)  401,  6  L.R.A.(N.S.)  442, 
and  note;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Nelson,  103  U.  S.  544,  26  U.  S.  (L.  ed.)  436; 
Gritten  v.  Dickerson,  202  111.  372,  66  N.  E. 
1090;  Blakesburg  Sav.  Bank  v.  Burton  [156 
la.  671]  137  N.  W.  916." 

In  Fifer  v.  McCarty,  243  Mo.  42,  147  S. 
W.  833,  it  was  said:  "The  quitclaim  deed  is 
regular  upon  its  face  as  is  the  acknowledg- 
ment of  the  justice  attached  thereto.  Under 
our  statute,  section  2820,  Revised  Statutes 
1909,  and  the  caae  law  of  this  state,  the 
certificate  of  acknowledgment  is  not  conclu- 
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sive  proof  of  the  facta  recited  therein.  [Al- 
bright V.  Stevenson,  227  Mo.  340,  and  cases 
cited  therein.]  Thd  certificate  can  be  rebut- 
ted hy  evidence  showing  a  different  state  of 
facts  from  those  recited  in  the  certificate. 
The  case  law  only  differs  upon  the  quantum 
of  proof  required.  In  this  state  some  of  the 
cases  require  the  proof  to  be  'clear,  cogent 
and  convincing'  and  others  say  that  it  must 
be  made  by  %  clear  and  decided  preponder- 
ance of  evidence'  and  still  others  sav  that 
such  proof  should  be  'clear  and  satisfactory.* 
In  some  other  states  the  proof  must  be  such 
as  to  remove  all  reasonable  doubt  as  to  the 
falsity  of  the  officer's  certificate.  Suffice  it 
to  say  that  our  rule  is  not  so  broad.  We 
have  to  consider  the  statute  in  fixing  the 
rule  as  to  the  quantum  and  character  of 
proof.  Whilst  as  above  indicated  we  have 
expressed  the  rule  in  verbiage  somewhat  dif- 
ferent>  yet  the  meaning  is  the  same.  In 
other  words,  before  we  will  hold  for  naught 
the  certificate  of  acknowledgment,  the  proof 
must  be  clear,  cogent  and  convincing.  As  we 
gather  from  the  tHriefa,  counsel  do  not  mate- 
rially differ  as  to  the  rule.  It  might  be 
gathered  from  appellanVs  brief  that  counsel 
were  of  opinion  that  the  Albright  case,  supra, 
relaxed  the  rule,  but  if  such  is  the  view  of 
counsel  he  is  in  error.  That  case  must  be 
read  in  the  light  of  the  facts  in  judgment. 
There  the  officer  taking  the  acknowledgment 
was  the  party  accused  of  the  forgery  and  was 
the  real  beneficiary  of  the  instrument  forged. 
Having  fixed  upon  the  rule  of  law,  we  take 
other  questions  presented." 

But  in  Vesey  v.  Solberg,  27  S.  D.  618,  132 
N.  W\  254,  wherein  it  appeared  that  a  re- 
corded copy  of  an  instrument  of  acknowl- 
edgment was  offered  in  evidence,  the  original 
certificate  of  acknowledgment  not  being  in- 
troduced in  evidence,  and  its  loss  not  being 
accounted  for,  the  usual  rule  that  the  evi- 
dence to  overcome  the  effect  of  the  acknowl- 
edgment must  be  clear,  cogent  and  convincing, 
was  held  not  to  apply.  The  court  said:  ''It 
is  contended  by  appellants  that  the  testimony 
of  plaintiff  was  not  sufficient  to  overcome 
the  certificate  of  tlie  notary  that  the  deed 
was  executed  and  acknowledged  by  plaintiff 
and  his  wife.  The  defendants  contend  that 
the  rule  of  tlie  common  law,  that  the  uncor- 
roborated evidence  of  the  husband  and  wife 
that  the  deed  purporting  to  be  executed  by 
them  is  a  forgery,  is  not  sufficient  to  over- 
come the  prima  facie  evidence  of  the  certifi- 
cate of  the  notary  that  the  deed  was  executed 
and  acknowledged  by  the  husband  and  wife; 
that  such  certificate  of  acknowledgment  can 
be  overcome  only  by  the  most  clear,  satisfac- 
tory, and  convincing  proof,  is  the  rule  that 
should  be  applied  in  this  case.  We  are  of 
the  opinion  that  this  contention  is  not  well 
founded,  and  should  not  be  applicable  in 
view  of  the  provisions  of  section  633,  Rev. 
Ann.  Cas.  1917A. — 24. 


Code  Civ.  Proc.  Under  the  common-law  rule 
of  evidence  there  can  be  but  little  question 
but  what  the  rule  contended  for  by  appel- 
lants is  the  correct  and  proper  one.  Section 
633,  Rev.  Code  Civ.  Proc.  of  this  state,  is 
an  innovation  of  the  common-law  rule  of 
evidence  relating  to  the  kind  and  sufficiency 
of  proof  required  as  a  foundation  for  the 
admiBsion  in  evidence  of  a  title  deed,  lender 
the  common-law  rule  the  party  claiming  un- 
der and  offering  in  evidence  a  title  deed  must 
first,  as  a  foundation,  prove  the  execution 
of  the  original  instrument,  and  the  original 
instrument  itself  must  be  offered  in  evidence, 
or  its  loss  or  destruction  shown,  before  any 
kind  of  copy  thereof  was  admissible;  even 
when  secondary  evidence  was  admissible,  by 
reason  of  loss  or  destruction  of  the  original, 
the  person  offering  the  copy  must  first  make 
due  proof  of  the  execution  of  the  original, 
but,  under  the  oper^ation  of  this  section  of 
our  statute  a  recorded  copy  of  a  title  deed 
is  admissible  as  prima  facie  evidence  without 
further  proof.  A  recorded  copy  of  an  actu- 
ally forged  title  deed  under  our  statute 
stands  on  the  same  footing,  prima  facie,  with 
a  genuine  instrument.  In  most  states  hav- 
ing a  similar  statute,  there  is  an  exception 
from  the  operation  of  the  statute,  as  to  in- 
struments claimed  in  good  faith  to  have  been 
forged.  Young  v.  Guilbeau,  3  Wall.  64],  18 
U.  S.  (L.  ed.)  262.  The  common-law  rule 
requiring  that  there  must  be  strong,  clear, 
and  convincing  testimony  to  overcome  the 
recitals  of  the  certificate  of  acknowledgment 
to  a  title  deed  grew  up  with  and  was  ap- 
plicable along  by  the  side  of  and  in  connec- 
tion with  the  other  common -law  rule  requir- 
ing the  party  offering  a  deed  to  produce  the 
original  instriunent  and  prove  its  due  execu- 
tion, and  when  the  statute  of  this  state  abro- 
gated the  common-law  rule  requiring  the  pro- 
duction of  the  original  instrument  and  proof 
of  its  execution,  and  substituted  in  place 
thereof  a  recorded  copy,  without  proof  of 
execution,  some  of  the  reasons  for  the  rule 
requiring  such  strong,  clear,  and  convincing 
evidence  to  overcome  the  recitals  of  the  cer- 
tificate of  acknowledgment  ceased  to  exist,  in 
so  far  as  the  same  appertains  to  an  instru- 
ment claimed  to  be  forged,  and  any  evidence 
that  is  sufficient  to  overcome,  to  the  satisfac- 
tion of  the  jury  or  trial  court,  any  other 
ordinarily  controverted  issuable  fact,  should 
be  sufficient  to  overcome  the  recitals  of  the 
recorded  copy  of  the  certificate  of  acknowl- 
edgment, where  the  original  instrument  and 
the  original  certificate  of  acknowledgment 
are  not  produced.'' 

Presumptions  and  Burden  of  Proof, 

The  rule  that  the  certificate  of  an  officer 
to  the  taking  of  an  acknowledgment  is  aided 
by   the   presumption  that   the   facts   recited 
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therein  are  true  and  that  the  duty  devolving 
on  the  officer  has  been  properly  performed  in 
the  manner  stated,  has  been  further  fortified 
by  the  recent  decisions.  Orendorff  v.  Suit, 
167  Ala.  663,  52  So.  744;  Bell  v.  Caatleberry, 
96  Ark.  564,  132  S.  W.  649 ;  Spencer  v.  Razor, 
251  III.  278,  96  N.  E.  300;  People's  Gas  Co. 
v.  Fletcher,  81  Kan.  76,  105  Pac.  34,  41 
L.U.A.(N.S.)  1161;  Duff  v.  Virginia  Iron, 
etc.  Co,  136  Ky.  281,  124  S.  VV.  309;  Prewitt 
V.  Morgan  (Ky.)  119  S.  W.  174;  Hudson  v. 
Webber,  104  Me.  420,  72  Atl.  184;  Donohue 
v.  Vosper  (Mich.)  155  N,  W.  407;  Hall  v. 
Hall  (Mich.)  155  N.  VV.  695;  Hallohan  v. 
Rempe,  66  Misc.  27,  120  N.  Y.  S.  901 ;  Young 
v.  Engdahl,  18  N.  D.  166,  175,  119  N.  W. 
169;  Hilsmeyer  v.  Blake,  34  Okla.  477,  125 
Pac.  1129;  Dyal  v.  Norton  (Okla.)  150  Pac. 
703;  VVaxd  v.  Baker  (Tex.)  136  S.  W.  620; 
Chaffee  v.  Hawkins,  89  Wash.  130,  154  Pac. 
143,  affirmed  89  Wash.  136,  157  Pac.  35. 
And  see  the  reported  case.  In  Dyal  v.  Norton, 
supra,  in  speaking  of  the  presumptive  value 
to  be  given  to  such  a  certificate,  the  court 
said:  'The  case  of  Wilkins  v.  Moore,  20 
Kan.  638,  determines  this  question,  under  the 
statutes  of  Kansas,  as  follows:  ^The  ac- 
knowledgment of  a  deed  is  prima  facie  evi- 
dence of  its  execution  and  a  deed  prop- 
erly acknowledged  may  be  given  in  evidence 
without  further  proof,  although  its  execution 
is  denied  under  oath  in  the  answer.'  The 
action  of  a  notary  public  when  taking  the 
acknowledgment  of  a  person  to  a  deed,  mort- 
gage, or  other  instrument,  in  this  state,  is 
ministerial  and  is  in  no  wise  judicial  (State 
Nat.  Bank  v.  Mee,  39  Okla.  775,  136  Pac. 
758)  ;  and,  under  the  rule  in  states  holding 
to  this  theory,  the  certificate  of  acknowledg- 
ment is  prima  facie  evidence  of  the  facts 
stated  therein,  and  in  order  to  rebut  the 
probative  force  of  the  certificate  the  proof 
should  be  clear  and  conclusive  (3  Jones  on 
Evidence,  sec.  490).  In  1  R.  C.  L.  297,  it 
is  said:  'The  decisions  disclose  a  very  de- 
cided tendency  on  the  part  of  the  courts  to 
attach  weight  to  the  certificates  of  acknowl- 
edgment, and  to  view  attempts  to  discredit 
them  with  suspicion  and  distrust.  It  fre- 
quently has  been  stated  as  a  rule  that,  in 
order  to  impeach  a  certificate,  the  evidence 
must  be  clear,  cogent,  and  convincing  beyond 
reasonable  controversy.  Indeed,  it  has  been 
said  that  it  must  be  almost  as  strong  as  that 
required  to  correct  a  mistake  in  a  deed. 
Thus  it  appears  that  the  burden  assumed  by 
the  assailant  of  the  certificate  is,  if  the  lan- 
guage of  the  rule  is  to  be  understood  in  its 
literal  sense,  much  greater  than  that  usually 
cast  upon  a  party  by  a  presumption  of  fact. 
.  .  :  In  1  C.  J.  886,  the  rule  is  stated  thus: 
*It  has  been  shown  heretofore  that  one  of  the 
effects  usually  given  by  statute  to  a  certifi- 
cate of  acknowledgment,  regular  on  its  face, 


is  to  entitle  the  instrument  acknowledged  to 
be  received  in  evidence  without  other  proof 
of  its  execution,  and  that  the  certificate  itself 
is  usually  the  only  evidence  that  can  be  re- 
ceived to  prove  the  fact  of  its  acknowledg- 
ment.    The  question  to  which  we  now  come, 
namely,  the   credit  to  be   accorded  the    cer- 
tificate as  evidence  of  the  facts  recited  there- 
in,  is  the   most  difficult  that   arises  in    the 
law  of  acknowledgments,  and  to  reconcile  all 
of  the  numerous  decisions  in  which   it   has 
been  considered  is  a  practical  impossibility. 
It  may  be  stated,  however,  as  a  universal 
doctrine   to  which   all   tlie   courts  give   sup- 
port, that  a  certificate  is  at  least  prima  facie 
evidence   of   every   necessary   recital   therein 
contained.'  "    And  in  Polk  v.  Brown,  117  Ark. 
321,    174   S.    W.   562,   it    was   said:      "This 
brings  us  to  the  question  of  how  far  the  cer- 
tificate of  acknowledgment  of  the  juatice  of 
the  peace  was  conclusive.     The  certificate  of 
acknowledgment  was  regular  on  its  face,  and 
was  made  out  in  accordance  with  the  terms 
of  the  statute.     In  the  case  note  to  Ford  v. 
Ford,  7   Ann.  Cas.  249,   it  is  said  that  the 
authorities  are  unanimous  in  holding  that  in 
order  to  impeach  a  certificate  of  acknowledg- 
ment the  evidence  must  be  clear,  cogent,  and 
convincing    beyond     reasonable    controversy. 
In  1  Cyc.  at  page  622,  it  is  also  said   that 
the    testimony    to    impeach    a    certificate    of 
acknowledgment  must  be  clear  and  convinc- 
ing.    Many  cases  are  cited,  but  an  examina- 
tion of  the  cases  will  show  that  the  courts 
frequently  fail  to  distinguish  between   those 
cases  where  the  married  woman  actually  ap- 
peared before  an  officer  and  made  some  sort 
of  acknowledgment,  defective  though  it   may 
have  been,  and  claims  that  the  facts  stated 
in   the  certificate  are   false  and   fraudulent, 
and  those  cases  where  the  contention  is  made 
that  the  officer  never  acquired  jurisdiction, 
power,    or    authority    because    the    married 
woman  did  not  sign  the  instrument,  and  did 
not  make  any  acknowledgment  whatever  be- 
fore the  officer.     In  our  opinion,  the  weight 
of  the  evidence  should  not  be  affected  by  any 
particular  rule  peculiar  to  the  subject,   but, 
rather,  the  court  should  be  left  to  determine 
from  all  the  circumstances  disclosed  whether 
the  certificate  of  acknowledgment  is  true  or 
false.     This  much  may  be  said,  however,  un- 
der chapter  29   of   Kirby's  Digest  a   proper 
acknowledgment  is  an  essential   part  of   the 
execution  of  a  conveyance.     The  acknowledg- 
ment is  an  official  act  done  under  an  official 
oath,  and  is  protected  under  the  presumption 
the  law  necessarily  indulges  in  favor  of   the 
acts  of  its  own  officers.     Under  our  statute 
one  of  the  means  of  evidence  upon  which   a 
deed  can  be  admitted  to  record  is  a  certificate 
of  proof  or  acknowledgment  of  an  officer  au- 
thorized by   our  statute  to  take  such    proof 
or  acknowledgment.    The  burden  of  proof  un- 
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doubtedly  rests  upon  the  person  denying  that 
one  signed  a  deed  or  acknowledged  it  to  show 
the  falsitv  of  the  certificate  which  carries 
with  it  the  usual  presumption  that  the  officer 
making  it  has  certified  to  the  truth,  and  has 
not  been  guilty  of  a  wrongful  or  criminal 
action." 

But  in  McCauley  v.  Grim,  115  Va.  610,  79 
8.  E.  1041,  it  was  declared  that  the  presump- 
tion arising  from  a  regularly  executed  cer- 
tificate of  acknowledgment  was  conclusive. 
The  court  said:  "It  is  settled  law  in  this 
state  that  taking  and  certifying  acknowledg- 
ments to  a  deed  is  a  judicial  act,  and,  there- 
fore, the  certifying  officer's  determination  of 
the  matters  involved  has  the  conclusive  force 
and  effect  of  a  judgment  and  imports  abso- 
lute verity,  and  cannot  be  collaterally  at- 
tacked. 'It  cannot  ...  be  impeached, 
even  directly,  save  in  a  court  of  equity,  and 
not  then  except  for  fraud.'  2  Minor  on  Real 
Property,  section  1398.  Carper  v.  McDowell, 
d  Grat.  (Va.)  212,  is  a  leading  case  in  Vir- 
ginia on  the  subject.  Judge  Baldwin,  in  his 
opinion,  emphasizes  the  importance  of  giving 
conclusive  effect  to  such  certificates,  and 
says:  *It  follows  from  the  nature  and  pur- 
poses of  such  a  jurisdiction  (probate  juris- 
diction) that,  though  its  proceedings  are 
often  and  most  generally  ex  parte,  yet  that, 
when  perfected,  they  are  evidence  for  and 
against  the  whole  world ;  that  they  cannot  be 
impeached  by  extrinsic  evidence  in  collateral 
controversies  concerning  the  rights  to  prop- 
erty, and  that,  as  a  general  rule,  they  cannot 
be  so  impeached  even  directly,  in  a  suit  in- 
stituted for  the  very  purpose.  If  this  were 
otherwise,  the  obvious  result  would  be  to 
defeat,  in  a  great  measure,  the  object  of  the 
probate  jurisdiction,  and  to  introduce  much 
uncertaintv  and  confusion  into  the  adminis- 
tration  of  justice.'  In  Building,  etc.  Assoc. 
V.  Graves,  96  Va.  138,  at  page  140,  31  S.  E. 
23,  Judge  Buchanan,  at  page  140,  remarks: 
The  object  of  the  registry  laws  is  to  secure 
titles  and  to  prevent  frauds.  The  certificate 
of  acknowledgment  is  required  to  perfect  the 
deed  for  recordation.  As  the  record,  when 
made,  is  constructive  notice  to  all  the  world, 
public  policy  requires  that  it  should  import 
as  near  absolute  verity  as  is  consistent  with 
a  due  regard  to  the  rights  of  the  parties  in- 
terested. It  would  open  the  door  to  great 
abuses  and  gross  frauds  to  make  the  validity 
of  the  registration  of  a  deed  depend  upon  the 
recollection  or  the  subsequent  conduct  of  the 
party  who  took  the  acknowledgment.'  Har- 
risonburg First  Nat.  Bank  v.  Paul,  75  Va. 
594,  40  Am.  Rep.  740;  Murrell  v.  Diggs,  84 
Va.  900,  6  S.  E.  461,  10  Am.  St.  Rep.  893. 
The  present  case  furnishes  an  apt  illustration 
of  the  mischievous  consequences  that  would 
result  from  the  relaxation  of  the  rule  which 
forbids  that  such  certificates  shall  be  drawn 
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in  question  by  parol  evidence  in  collateral 
proceedings.  The  bill  wholly  fails  to  advise 
the  defendants  of  the  real  ground  upon  which 
the  plaintiff  rests  her  case.  The  suit  was 
brought  forty-two  years  after  the  date  of  the 
deed,  and  the  evidence  chiefly  relied  on  to 
sustain  plaintiff's  contention  is  furnished  by 
t^e  depositions  of  herself  and  husband  and 
one  of  the  certifying  justices,  who  was  seven- 
ty-nine years  old  when  he  gave  his  deposi- 
tion, and  was  testifying  to  a  transaction 
which  occurred  thirty-seven  years  before; 
and,  besides,  the  developments  in  the  case 
strongly  tend  to  discredit  him  as  a  witness." 
The  earlier  authorities  holding  that  the 
burden  of  proof  is  on  the  person  who  assails 
the  verity  of  the  certificate  have  been  supple- 
mented by  recent  decisions.  Orendorff  v. 
Suit,  167  Ala.  563,  52  So.  744;  Freeman  v. 
Blount,  172  Ala.  655,  55  So.  293;  Polk  v. 
Brown,  117  Ark.  321,  174  S,  W.  562;  Babbitt 
y.  Bent  County  Bank,  50  Colo.  258,  108  Pac. 
1003;  Kosturska  v.  Bartkiewicz,  241  111.  604, 
89  N.  E,  057 ;  Spencer  v.  Razor,  251  111.  278, 
96  N.  E.  300;  Prewitt  v.  Morgan  (Ky.)  119 
S.  W.  174;  Hall  v.  Hall  (Mich.)  155  N.  VV. 
095;  Grecnleaf-Johnson  Lumber  Co.  v.  Leon- 
ard, 145  N.  C.  339,  59  S.  E.  134;  Hilsmeyer 
V.  Blake,  34  Okla.  477,  125  Pac.  1129;  Davis 
V.  Davis,  146  N.  C.  163,  59  S.  E.  659 ;  HUl  v. 
Horse  Creek  Coal  Land  Co.  70  VV.  Va.  221, 
73  S.  E.  718;  Adams  v.  Smith,  11  Wyo.  200, 
221,  70  Pac.  1043.  Thus  in  Bell  v.  Castle- 
berry,  96  Ark.  564,  132  S.  W.  649,  it  was 
said:  "It  appears  from  the  testimony  that 
appellant  signed  the  deed  and  actually  ap- 
peared and  acknowledged  same  before  a  nota- 
ry public.  The  certificate  of  the  notary  pub- 
lic is  regular  on  its  face;  and  therein  the 
notary  public  certified  that  she  appeared  be- 
fore him  voluntarilv,  and  in  the  absence  of 
her  husband  declared  that  she  had  of  her 
own  free  will  executed  the  deed,  and  signed 
and  sealed  the  relinquishment  of  dower  and 
homestead  therein  without  compulsion  or  un- 
due influence  of  her  husband;  and  he  testi- 
fied upon  the  trial  of  this  case  that  she 
signed  the  deed  and  acknowledged  same  in 
the  manner  as  set  forth  in  said  certificate. 
It  is  a  rule  well  settled  by  authority  and 
several  times  announced  by  this  court  that, 
where  a  grantor  appeared  and  made  some 
kind  of  an  acknowledgment  before  an  officer 
authorized  by  law  to  take  such  acknowledg- 
ment, the  recitals  of  the  certificate  of  such 
officer,  regular  on  its  face,  are,  in  the  absence 
of  fraud  or  duress,  conclusiveness  of  the 
facts  therein  stated.  Meyer  v.  Gossett,  38 
Ark.  377;  Donahue  v.  Mills,  41  Ark.  421; 
Petty  V.  Grisard,  45  Ark.  117.  The  burden 
of  showing  such  fraud,  imposition,  or  duress 
rests  upon  him  who  attacks  such  certificate, 
and  the  evidence  to  sustain  it  must  be  clear, 
cogent,  and  convincing,  so  as  to  satisfy  the 
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mind  bevond  reasonable  controversv  that  the 
execution  and  acknowledgment  of  such  a 
solemn  instrument  was  obtained  by  imposi- 
tion or  duress." 

Cotnpetency  of  Witnesses, 

It  seems  to  be  generally  settled  that  both 
interested  parties  and  the  officer  before  whom 
the  certificate  is  taken  are  competent  to  tes- 
tify with  respect  to  the  acknowledgment. 
Freeman  v.  Blount,  172  Ala.  655,  55  So.  293, 
296;  Sulzby  v.  Palmer  (Ala.)  70  So.  1;  Kos- 
turska  v.  Bartkiewicz,  241  111.  604,  89  N.  E. 
667;  Spencer  v.  Razor,  251  111.  278,  96  N. 
E.  300;  Currier  v.  Clark,  145  la.  613,  124 
N.  W.  622;  People's  Gas  Co.  v.  Fletcher,  81 
Kan.  76,  82,  105  Pac.  34,  41  L.R.A.(N.S.) 
1161;  Nelson  v.  Alport,  261  Mo.  319,  169  S. 
W.  94;  Sheridan  County  v.  McKinney,  79 
Neb.  223,  115  N.  W.  648;  McGuire  v.  Wilson, 
6  Neb.  (unofficial)  Rep.  640,  99  N.  W.  244; 
Davis  V.  Davis,  146  N.  C.  163,  69  S.  E.  659; 
Taylor  v.  Silliman,  49  Tex.  Civ.  App.  285, 
108  S.  VV.  1011;  Hill  v.  Horse  Creek  Coal 
Land  Co.  70  W.  Va.  221,  73  S.  E.  718.  In 
Chaffee  v.  Hawkins,  89  Wash.  130,  154  Pac. 
143,  affirmed  89  W'a&h.  136,  167  Pac.  35,  the 
court  said:  "Appellant  contends  that  one 
who  has  signed  a  deed  will  not  be  heard  to 
question  it  or  to  challenge  the  certificate  of 
the  notary  who  has  taken  and  certified  to  his 
acknowledgment.  There  is  abundant  author- 
ity to  sustain  this  premise  but  we  think  the 
better  doctrine  is  that  a  grantor  may  im- 
peach such  certificate  for  fraud  or  other  rea- 
sons, finding  sustenance  in  any  of  the  recog- 
nized principles  of  equity.  We  think  the  true 
rule  is  as  stated  in  Western  Loan,  etc.  Co. 
v.  Waisman,  32  Wash.  644,  73  Pac.  703, 
where  the  court  said:  *That  the  evidence 
required  to  overcome  a  certificate  of  acknowl- 
edgment must  be  clear  and  convincing  is  gen- 
erally held,  and  it  may  well  be  said  that 
where  fraud  or  duress  is  not  shown  as  a 
circumstance  attending  an  acknowledgment. 
The  unsupported  testimony  of  parties  directly 
interested  in  the  impeachment  is  not  of  that 
clear  and  convincing  character  that  is  neces- 
sary to  overcome  a  record  and  an  official  act.* 
The  doctrine  is  sustained  in  Drew  v.  Bouf- 
fieur,  69  Wash.  610,  125  Pac.  947,  and  State 
v.  Hatfield,  65  Wash.  550,  118  Pac.  736,  Ann. 
Cas.  1913B  895.  See  also  1  R.  C.  L.  p.  294, 
as  follows:  *Impeachability  for  Fraud,  Acci- 
dent, or  Mistake — it  is  a  maxim  of  the  law 
that  fraud  vitiates  all  things,  and  certificates 
of  acknowledgment  are  no  exception  to  the 
rule.  The  other  grounds  upon  which  written 
instrum«itB  generally  are  open  to  attack 
may  also  be  made  the  basis  for  the  impeach- 
ment of  certificates  by  the  introduction  of 
parol  evidence.  Many  courts,  reasoning  that 
the   officer   taking   an    acknowledgment   acts 


judicially,  have  asserted  that  if  a  certificate 
is  regular  on  its  face,  parol  evidence  may 
not  be  received  to  contradict  it  in  the  absence 
of  an  allegation  of  fraud,  mistake,  collusion, 
imposition,  or  the  like.  According  to  this 
view,  certificates  are  not  entitled  to  the  pre- 
cise degree  of  credit  that  is  given  to  judg- 
ments of  courts  of  record;  but  thev  are  held 
to  be  entitled  to  much  of  the  weight  and 
authority  of  records,  and  to  be  subject  with 
some  modifications  to  the  same  general  prin- 
ciples of  construction  and  intendment  which 
apply  to  other  matters  of  the  same  class.' " 
And  in  People's  Gas  Co.  v.  Fletcher,  81  Kan. 
76,  82,  106  Pac.  34,  41  L.R.A.(N.S.)  1161, 
wherein  the  objection  was  raised  that  as 
against  an  innocent  purchaser  the  testimony 
of  an  interested  party  could  not  be  admitted 
uncorroborated,  the  court  said:  **The  plain- 
tiffs' main  contention  is  that  as  to  innocent 
purchasers  the  certificate  of  acknowledgment 
of  an  instrument  regular  on  its  face  cannot 
be  impeached  by  tlie  uncorroborated  testi- 
mony of  the  interested  parties.  The  rule 
contended  for  may  obtain  in  a  certain  class 
of  cases  in  those  states  where  the  act  of 
acknowledgment  is  regarded  as  judicial,  but 
manifestly  such  a  rule  has  no  place  in  Kan- 
sas. In  this  state  the  person  taking  the 
acknowledgment  acts  in  a  ministerial,  and 
not  in  a  judicial,  capacity.  (Heaton  v.  Nor- 
ton County  State  Bank,  59  Kan.  281,  289.) 
Even  in  those  states  where  the  certificate  is 
held  to  be  conclusive  of  every  fact  appearing 
on  the  face  of  the  certificate  which  the  officer 
is  by  law  authorized  to  certify,  and  where 
it  is  held  that  evidence  of  what  passed  at 
the  time  of  the  acknowledgment  is  inadmis- 
sible to  impeach  the  certificate  except  in  case 
of  fraud  or  imposition,  the  certificate  may 
always  be  impeached  by  proof  that  the  party 
did  not  in  fact  appear  before  the  officer  cer- 
tifying to  the  acknowledgment  nor  otherwise 
acknowledge  the  instrument.  (Michener  v. 
Ca vender,  38  Pa.  St.  334;  Le  Mesnager  v. 
Hamilton,  101  Cal.  532;  Grider  v.  American 
Freehold  Land  Mortg.  Co.  99  Ala.  281 ;  Meyer 
V.  Gossett,  38  Ark.  377;  Wheelock  v.  Cavitt, 
91  Tex.  679;  Johnston  v.  Wallace,  53  Miss. 
331.)  In  volume  1  of  the  Cyclopedia  of  Law 
and  Procedure,  at  page  622,  it  is  said: 
*Where,  in  fact,  the  grantor  has  never  ap- 
peared before  the  officer  and  acknowledged 
the  instrument,  evidence  to  show  that  the 
certificate,  though  regular  on  its  face,  is  a 
forgery  or  an  entire  fabrication  of  the  officer 
is  admissible,  even  as  against  an  innocent 
purchaser  for  value  and  without  notice.' " 

In  Clinchfield  Coal  Corp.  v.  Steinman.  223 
Fed.  743,  139  C.  C.  A.  273,  it  was  declared 
that  an  officer  who  took  an  acknowledgment 
could  not  impeach  his  own  certificate.  Com- 
pare Rasmussen  v.  Stone,  .30  N.  D.  451,  152 
N.  W.  809.     The  view  that  the  evidence  of 
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the  officer  who  took  an  acknowledgment  is 
incompetent  to  diatcirb  bis  official  act,  was 
clearly  stated  in  Wooldridge  v.  Wooldridge, 
09  W.  Va.  564,  Ann.  Caa.  1913B  663,  72  S. 
E.  654,  wlicrein  it  was  said:  ^'Appellants 
rely  greatly  on  the  testimony  of  James  S. 
Brewster,  a  justice  of  the  peace,  who  not 
only  took  and  certified  the  acknowledgments 
of  the  grantors,  but  actually  prepared  the 
deed,  and  who  also,  years  before,  prepared 
the  title  bond  and  notes.  His  evidence  is  to 
the  effect  that  W.  C.  Wooldridge,  at  the  time 
the  deed  was  made  was  in  an  unconscious 
state,  and  did  not  in  fact  sign  or  acknowledge 
the  deed.  In  the  meantime  two  of  his  sons 
had  married  daughters  of  W.  C.  Wooldridge, 
and  all  are  plaintiffs  and  appellants  in  this 
suit.  His  testimony,  that  a  public  officer, 
objected,  could  not  be  received  to  impeach 
his  official  act  in  taking  and  certifying  the 
acknowledgments  to  the  deed."  In  Quails  v. 
Quails  (Ala.)  72  So.  76,  it  was  declared  that 
an  officer  before  whom  a  certificate  of  ac- 
knowledgment was  made,  while  ordinarily 
prevented  from  giving  testimony  to  impeach 
the  certificate,  might  do  so  where  he  was 
without  jurisdiction,  because  there  was  no 
examination  of  the  reputed  grantor. 

Competency  of  Parol  Evidence. 

Parol  evidence  is  generally  admissible  to 
show  the  falsity  of  a  certificate  of  acknowl- 
edgment. Kussell  V.  Holman,  156  Ala.  432, 
47  So.  205;  Sulzby  v.  Palmer  (Ala.)  70  So. 
I;  Kunkle  v.  Johnson,  268  111.  442,  109  N. 
E.  279;  People's  Gas  Co.  v.  Fletcher,  81  Kan. 
76,  83,  105  Pac,  34,  41  L.R.A.(N.S.)  1161; 
Duff  V.  Virginia  Iron,  etc.  Co.  136  Ky.  281, 
124  S.  W.  309;  McGuire  v.  Wilson,  5  Neb. 
(unofficial)  Rep.  640,  99  N.  W.  244;  Chaffee 
V.  Hawkins,  89  W^ash.  130,  154  Pac.  143, 
affirmed  89  Wash.  136,  157  Pac.  35.  Compare 
McCauIey  v.  Grim,  115  Va.  610,  79  S.  E. 
1041,  quoted  supra.  Thus  in  Russell  v. 
Holman^  supra,  it  was  said:  "Parol  evi- 
dence is  admissible,  as  we  have  held,  to  prove 
the  falsity  of  a  certificate  of  acknowledgment 
of  a  conveyance  of  land,  by  showing  want  of 
jurisdiction  of  the  officer  taking  the  acknowl- 
edgment— which  was  attempted  and  allowed 
in  this  case.  The  certificate  of  the  justice, 
J.  W.  Garrett,  shown  to  be  dead,  to  the  deed 
of  Amos  and  Luny  Russell,  to  Sam  Russell, 
if  true,  shows  that  he  had  jurisdiction  of  the 
parties,  grantors,  who  appeared  before  him, 
and  also  of  the  instrument  to  be  acknowl- 
edged, which  was  also  before  him.  But  the 
defendant,  Amos  Russell,  was  allowed  to  tes- 
tify without  objection,  that  neither  he  nor 
his  wife,  Luny,  had  ever  appeared  before  said 
justice,  and  had  never  signed  the  deed.  On 
Uiis  state  of  the  evidence,  the  court  commit- 
ted no  error  in  refusing  to  exclude  said  deed 
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from  the  consideration  of  the  jury.  The  cer- 
tificate was  entitled  to  be  considered  by  the 
jury,  as  evidence  of  the  facts  recited  therein." 
In  Byers  v.  Middlesboro  First  State  Bank, 
169  Ky.  135,  160  S.  W.  790,  the  court  de- 
clared that  a  notary's  certificate  could  not 
be  impeached  by  parol  testimony  in  the  ab- 
sence of  an  allegation  of  fraud  or  duress. 
The  court  said:  "It  will  be  noticed  that  this 
action  was  not  one  against  the  notary,  or 
his  surety,  but  the  plea  does  call  in  ques- 
tion the  facts  certified  bv  him.  There  is  no 
allegation  of  fraud  or  mistake  in  the  answer. 
If  it  was  a  fraudulent,  or  untruthful  certifi- 
cate the  appellee  bank  is  the  party  benefited 
by  it,  but  there  is  no  allegation  in  the  an- 
swer charging  fraud  on  the  part  of  the  ap- 
pellee, or  any  one,  nor  is  there  a  charge  of 
even  so  much  as  a  mistake  on  the  part  of 
the  notary.  In  the  absence  of  these  allega- 
tions, there  was  no  warrant  for  the  introduc- 
tion of  parol  testimony  to  contradict  or  im- 
peach any  of  the  facts  recited  in  the  certifi- 
cate. Tlierefore,  they  must  be  taken  as  true, 
and  it  follows,  of  course,  that  the  officer's 
certificate  sustained  both  the  note  and  the 
mortgage  given  to  secure  it.  The  case  of 
Pribble  v.  Hall,  13  Bush  (Ky.)  66,  had  this 
statute  under  consideration  soon  after  its  en- 
actment, and  the  court  in  the  following  lan- 
guage gave  application  to  it:  'There  is  no 
allegation  of  fraud  on  the  part  of  the  Hunts 
procuring  the  certificate  of  the  feme's  ac- 
knowledgment or  of  mistake  on  the  part  of 
the  clerk.  It  is  not  alleged  that  the  grantees, 
or  either  of  them,  were  present  when  the 
acknowledgment  was  taken,  or  that  they  had 
anything  to  do  with  it.  The  fraud  with 
which  they  are  charged  is  wholly  discon- 
nected with  the  acknowledgment,  and  consist- 
ed in  making  representations  which  induced 
the  appellant  to  consent  to  make  the  deed, 
and  in  no  wise  affects  the  certificate.  'The 
fraud  which,  imder  the  statute,  will  let  in 
an  inquiry  into  the  truth  of  the  officer's  cer- 
tificate, must  relate  to  the  obtaining  of  the 
certificate  itself,  and  not  to  the  making  of 
the  instrument  acknowledged.  The  statute 
must  therefore  put  to  rest  the  perplexing 
question,  whether  a  certificate  of  the  ac- 
knowledgment of  a  deed,  by  a  married  wom- 
an, when  regular  on  its  face,  can  be  im- 
peached, by  parol  evidence,  that  the  statute 
was  not  pursued  in  taking  the  acknowledg- 
ment. In  a  suit  against  the  clerk  or  his 
sureties  for  a  failure  of  duty  on  his  part, 
the  truth  may  be  shown,  but  in  every  other 
case  his  certificate  imports  absolute  verity, 
unless  it  be  assailed  for  fraud  on  the  part 
of  the  party  benefited  thereby  in  procuring 
it,  or  for  mistake  on  the  part  of  the  clerk.' 
This  ruling  has  been  followed  ever  since,  as 
is  shown  by  a  reference  to  the  cases  of  Dowell 
v.  Mitchell,  82  Ky.  47;  Cox  v.  GiU,  83  Ky. 
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669;  Tichenor  v.  Yankey,  89  Ky.  508;  Davis 
V.  Jenkins,  93  Ky.  353;  Duff  v.  Virginia 
Iron,  etc.  Co.  136  Ky.  281;  Beboiit  v.  Old 
Kentucky  Mfg.  Co.  145  Ky.  756.  It  is  true 
that  all  of  the  cases  above  referred  to  arise 
on  the  plea  that  the  signature  was  obtained 
by  duress  or  coercion,  or  that  there  was  no 
privy  examination,  or  explanation  of  the  ef- 
fect of  the  instrument,  or  that  the  acknowl- 
edgment was  taken  without  the  bounds  of  the 
officer's  jurisdiction,  and  it  is  also  true  that 
the  courts  of  some  other  states  have  held 
that  a  simple  denial  that  the  alleged  grantor 
ever  made  any  such  acknowledgment  is  suffi- 
cient to  let  in  parol  evidence  without  charg- 
ing fraud  or  mistake,  but  in  our  opinion  the 
provision  of  our  statute  above  quoted  is 
broad  enough  to  include  any  attack  made 
upon  an  officer's  certificate.  It  provides  that 
no  fact  officially  stated  by  him  shall  be  called 
in  question  except  upon  the  allegation  of 
fraud  or  mistake.  There  should  be  a  direct 
allegation  of  fraud  or  mistake,  together  with 
the  facts  constituting  it."  But  in  Bouvier- 
laeger  Coal  Land  Co.  v.  Sypher,  186  Fed. 
644,  in  speaking  of  the  admissibility  of  parol 
evidence  to  impeach  a  certificate  of  acknowl- 
edgment, the  court  said:  "At  the  hearing 
the  point  was  attempted  to  be  made  that  the 
evidence  of  the  Misses  Bouvier  and  others 
to  show  that  their  father  and  mother  were 
not  in  Kentucky  in  1858,  and  hence  could 
not  have  acknowledged  the  deed  of  November 
10,  1858,  was  inadmissible.  This  is  not  the 
law.  It  is  always  admissible  to  show  that 
parties  never  appeared  before  the  officer  and 
acknowledged  a  deed.  1  Am.  &  Eng.  Enc.  of 
Law  160,  and  cases  cited;  Donahue  v.  Mills, 
41  Ark.  421 ;  Pickens  v.  Knisely,  29  W.  Va.  1, 
11  S.  E.  932,  6  Am.  St.  Rep.  622.  Tliere  is 
a  wide  distinction  between  this  and  the  ad- 
mission of  an  appearance  before  the  officer, 
but  a  denial  of  the  occurrence  of  certain  of 
the  material  incidents  recited  in  the  certifi- 
cate. In  the  latter  class  of  cases  it  is  gen- 
erally held  that  the  recitals  in  the  certificate 
can  only  be  impeached  for  fraud  or  imposi- 
tion, and  then  only  if  the  knowledge  or  no- 
tice of  the  fraud  can  be  brought  home  to  the 
grantee.  1  Am.  &  Eng.  Enc.  of  Law  160.  It 
would,  indeed,  be  a  most  unfortunate  state 
of  affairs  if  it  were  to  be  held  that  parol 
evidence  that  the  alleged  grantors  in  a  deed 
were  not  present  before  the  officer  named 
therein,  and  could  not  have  acknowledged 
the  same  before  him,  could  not  be  given  in 
respect  to  an  instrument  which  was  never 
produced  for  record  for  nineteen  years  after 
its  purported  execution,  and  not  so  produced 
until  after  every  person  connected  with  the 
alleged  instrument  was  dead.  And  especially 
in  a  case  where  the  sole  evidence  of  its  exist- 
ence lies  in  the  record  so  made  after  the  lapse 
of  nineteen  years,  and  where  there  is  nothing 


to  show  that,  even  at  the  time  of  its  recorda- 
tion, the  paper  so  recorded  was  or  ever  had 
been  in  the  possession  of  the  grantee  named 
therein,  nor  that  any  claim  was  made  un- 
der said  instrument  for  thirty  years  after 
such  recordation."  In  CI  inch  field  Coal  Corp.  v. 
Steinman,  223  Fed.  743,  139  C.  C.  A.  273,  it 
was  held  that  testimony  of  a  clerk  who  took 
an  acknowledgment,  that  he  sometimes  tooi: 
acknowledgments  out  of  his  office,  was  clear- 
ly inadmissible,  the  court  stating  that  "prop- 
erty rights  should  not  be  imperiled  by  the 
mere  possibility  that  titles  were  not  executed 
as  required  by  law,"  and  for  the  further 
reason  that  in  Virginia  an  officer  cannot  im- 
peach his  own  certificate.  And  in  Bebout  v. 
Old  Kentucky  Mfg.  Co.  145  Ky.  756,  141  S. 
W.  406,  it  was  held  that  parol  testimony 
could  not  be  admitted  to  correct  a  mistake. 
The  court  said:  "The  certificate  of  the  offi- 
cer shows  that  it  was  acknowledged  in  due 
form,  and  in  such  case,  as  was  expressly  held 
in  Cox  V.  Gill,  83  Ky.  669 :  'Parties  will  not 
be  permitted  to  show  under  the  allegation  of 
a  mistake  that  the  certificate  was  not  in  the 
form  of  or  as  required  by  law,  or  that  the 
clerk  was  out  of  the  county  when  he  took 
the  acknowledgment.  When  the  certificate  is 
regular  and  proper  on  its  face,  and  admitted 
to  be  signed,  and  the  deed  acknowledged  be- 
fore one  authorized  to  take  the  acknowledg- 
ment, what  the  clerk  states  as  to  when  it 
was  acknowledged,  and  the  manner  of  ac- 
knowledgment, cannot  be  assailed  on  the  idea 
that  the  clerk  has  made  a  mistake,  and  parol 
proof  allowed  to  contradict  the  legal  effect 
of  the  certificate  by  showing  that  the  clerk 
certifying  took  the  acknowledgment  some- 
where else,  or  that  the  husband  was  present 
when  the  deed  was  acknowledged  bv  the  wife, 
or  that  the  clerk  failed  to  read  and  explain 
the  contents  of  the  deed  to  her.'  The  prin- 
ciple announced  in  this  case  was  approved 
in  the  latter  case  of  Tichenor  v.  Yankev,  80 
Ky.  508,  in  which  the  court  says:  'Undoubt- 
edly, the  officer  may  sometimes  fail  to  fully 
discharge  his  duty,  but  the  desired  stability 
of  title  to  real  estate,  and  the  protection  of 
purchasers  and  the  public,  demanded  the 
adoption  of  the  statute.  Individual  hard- 
ships will  occasionally  result  from  the  en- 
forcement of  anv  law,  however  salutarv,  and 
it  would  be  exceedingly  hazardous,  as  well 
as  productive  of  much  litigation,  to  permit 
the  validity  of  such  conveyances  to  depend 
upon  parol  evidence  as  to  their  due  execution. 
If  the  certificate  may  be  thus  questioned  as 
to  whether  the  officer  has  done  his  dutr,  then 
the  future  vendee,  however  remote,  has  no 
protection.  Tliis  court  construed  this  stat- 
ute in  the  case  of  Cox  v.  Gill,  83  Ky.  669, 
and  it  was  there  held  that  the  legiglature, 
in  providing  that  the  certificate  of  an  officer 
might  be  called  in  question  for  a  mistake  on 
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his  party  did  not  apply  to  the  form  or  man- 
ner of  acknowledgment  of  a  deed  of  a  mar- 
ried woman.  If  made  before  a  proper  officer, 
then  his  certificate  as  to  when  and  how  it 
was  acknowledged  cannot  be  asdailed  by  parol 
testimony  contradicting  it,  and  showing  that 
it  was  elsewhere  acknowledged,  or  that  the 
husband  was  present,  or  that  the  clerk  failed 
to  explain  it  to  the  wife.  By  virtue  of  the 
statute,  it  cannot  be  shown  that  the  officer 
failed  to  do  what  his  certificate  imports. 
The  law  intended  to  give  to  it,  to  the  extent 
indicated,  absolute  verity;  otherwise,  no  con- 
fidence can  be  placed  in  the  record  of  con- 
veyance.' " 

What  Evidence  Is  Ineuffieient^ 

The  recent  cases  held  uniformly  that  the 
uncorroborated  testimony  of  an  interested 
party  is  insufficient  to  overcome  the  force  of 
the  certificate.  Kosturska  v.  Bartkiewicz,  241 
111.  004,  89  N.  E.  657;  Bowes  Investment 
Co.  v.  •  Steinlauf,  174  III.  App.  581;  Gribben 
V.  Clement,  141  la.  144,  119  N.  W.  596,  133 
Am.  St.  Rep.  157;  Currier  v.  Clark,  145  la. 
613,  124  N.  W.  622;  Duflf  v.  Virginia  Iron, 
etc.  Co.  136  Ky.  281,  124  S.  W.  309;  Sheridan 
County  V.  McKinney,  79  Neb.  223,  116  N.  W. 
548;  Rouse  v.  Urtte,  81  Neb.  368,  116  N.  W. 
43;  Dyal  v.  Norton  (Okla.)  150  Pac.  703; 
Drew  v.  Bouffleur,  69  Wash.  610,  125  Pac. 
U47;  Chaffee  v  Hawkins,  89  Wash.  130,  154 
Pac.  143,  affirmed  89  Wash.  136,  157  Pac. 
3.5;  Adams  v.  Smith,  11  Wyo.  200,  221,  70 
Pac.  1043.  And  see  the  reported  case.  In 
Nelson  v.  Alport,  261  Mo.  319,  169  S.  W.  94, 
the  testimony  of  the  grantor  and  that  of  the 
notary  were  held  to  be  insufficient  to  over- 
come the  effect  of  the  certificate.  In  Huston 
v.  Smith,  248  111.  398,  94  N.  E.  63,  it  was 
said:  "Wliere  a  deed  has  been  acknowledged 
and  contains  the  certificate  of  an  officer  au- 
tliorized  by  law  to  talce  an  acknowledgment, 
the  certificate  of  the  officer  showing  that  the 
deed  was  executed  and  acknowledged  by  the 
grantor  cannot  be  overcome  or  impeached  by 
the  testimony  of  the  grantor  alone.  (Dicker- 
son  V.  Evans,  84  111.  451;  Blackman  v. 
Hawks,  89  HI.  512.)"  In  Hill  v.  Horse 
Creek  Coal  Land  Co.  70  W.  Va.  221,  73  S. 
E.  718,  the  court  said:  "Though  the  bill 
charges  forgery  thereof,  which  wooild  make 
it  absolutely  void,  if  proven,  Middleton  v. 
Findla,  25  Cal.  76;  Cole  v.  Long,  44  Ga.  579; 
McGinn  v.  Tobey,  62  Mich.  252;  Pry  v.  Pry, 
109  111.  466;  Dev.  on  Deeds  (3d  ed.)  sees. 
240,  726,  the  evidence  does  not  sustain  the 
charge.  All  we  have  is  the  denial  of  the 
signature  and  acknowledgment,  accompanied 
by  proof  of  the  ability  of  the  complainant 
to  write,  variation  of  the  form  of  the  sigi)a- 
ture  from  that  generally  used  by  her  and  her 
protest  thai  she  had  never  signed  a  deed  by 


mark  or  had  anybody  write  her  signature  to 
one  for  her.  There  is  no  proof  of  any  fabri- 
cation of  the  deed  by  any  person.  It  is  the 
genuine  deed  of  her  husband.  At  the  time 
of  the  institution  of  this  suit,  it  had  been 
in  existence  for  twenty-nine  years  and  the 
grantees  and  those  claiming  under  them  had 
never  been  disturbed  or  their  title  to  the  land 
questioned.  The  husband  had  taken  and  held 
or  disposed  of  the  other  lands  obtained  by 
way  of  exchange.  The  justice  who  took  the 
acknowledgment  testifies  that  the  certificate 
thereof  bears  his  signature  and  is  genuine 
and  that  he  would  not  have  signed  it,  if  the 
complainant  had  not  appeared  before  him  and 
acknowledged  it  in  the  manner  and  form  cer- 
tified. He  does  not  remember  the  actual 
presence  of  the  parties  on  the  occasion,  but 
this  signifies  nothing  in  view  of  the  long 
lapse  of  time.  His  failure  of  memory  as  to 
the  circumstances  indicates  very  strongly 
that  the  complainant  herself  may  be  laboring 
under  a  failure  of  recollection.  After  this 
long  lapse  of  time,  during  which  she  never 
questioned  the  genuineness  of  the  deed  or 
certificate,  her*uusupported  statement  cannot 
be  allowed  to  prevail  over  a  solemn  judicial 
record.  The  burden  of  proof  is  upon  her. 
She  is  now  sixty-five  years  old.  Thirty  years 
had  elapsed  from  the  date  of  the  deed  when 
she  testified.  Under  such  circumstances,  it  is 
fair  to  say  failing  and  treacherous  memory 
should  not  prevail  over  a  solemn  contempo- 
raneous memorial,  sustained  by  the  testimony 
of  a  reputable  citizen  who  made  it.  Some 
authorities  hold  that  the  official  certificate  of 
the  officer  cannot  be  overthrown  by  the  un- 
supported evidence  of  the  grantor  that  he 
did  not  make  the  deed.  Sassenberg  v.  Husc- 
man,  182  111.  341;  Oliphant  v.  Liversidgo, 
142  HI.  160;  Swett  v.  Large,  122  la.  267. 
That  a  grantor  can  write  is  not  sufficient  to 
overcome  the  certificate  of  the  notary  as  to 
the  execution  of  a  deed  bv  mark.*' 

It  has  been  held  that  the  omission  of  the 
name  of  a  wife  from  the  body  of  a  deed 
could  not  be  the  basis  of  a  valid  contention 
that  a  certificate  of  the  taking  of  her  ac- 
knowledgment was  invalid.  Hill  v.  Horse 
Creek  Coal  Land  Co.  70  W.  Va.  221,  73  S. 
E.  718.  In  Wilkins  v.  Baker,  77  S.  C.  244, 
57  S.  E.  851,  wherein  it  appeared  that  there 
was  evidence  that  the  notary  did  not  examine 
the  releasor  separately,  the  court  held  that 
this  would  not  overthrow  the  certificate,  say- 
ing:  "It  is  contended,  however,  that  there 
was  no  valid  release  of  dower  because  the 
notary  did  not  read  the  mortgage  to  Mary 
A.  Baker,  and  did  not  examine  her  privately 
as  to  her  willingness  to  sign  the  release.  It 
is  true,  there  are  cases  in  this  state  which 
hold  that  where  the  wife  is  not  privately  ex- 
amined there  is  not  such  a  release  dower  as 
to    bar    her    claim    of    title.      Townsend    v.. 
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Brovni,  16  S.  C.  91;  McKenzie  v.  Sifford,  52 
S.  C.  108,  20  S.  E.  388.  In  this  case  the 
evidence  is  vague  and  uncertain.  The  notary 
testified  that  it  was  his  general  custom  in 
taking  such  release  to  explain  fully  the  con- 
tents of  the  deed  or  mortgage,  and  ask  if 
the  person  making  the  release  did  it  willingly 
and  without  any  dread,  fear  or  compulsion 
from  anvbodv.  The  certificate  on  its  face  is 
perfect  and  expressly  states  that  Mrs.  M.  A. 
Baker  appeared,  and  upon  being  privately 
iind  separately  examined  did  declare  that  she 
freely,  voluntarily,  and  without  any  compul- 
sion, dread  or  fear  of  any  person  or  persons 
whomsoever,  did  renounce,  release  and  for- 
ever relinquish  her  right  of  claim  of  dower 
in  the  property.  This  being  the  ease,  we 
must  presume  that  the  law  was  complied 
with.  As  was  said  by  this  court,  in  Camp- 
bell V.  Harris  Lithia  Springs  Co.  74  S.  C. 
284:  *The  certificate  of  the  officer  and  the 
signature  of  the  dowress  is  conclusive  as  to 
the  truth  of  the  recitals  therein  as  to  an 
innocent  purchaser,  relying  upon  the  pre- 
sumption that  the  officer  has  done  his  duty. 
.  .  .  The  officer  being  charged  by  law  with 
the  duty  of  ascertaining  the  facts  recited, 
and  he  having  certified  thereto,  as  required 
by  statute,  this  should  be  held  conclusive  of 
the  facts  recited  in  the  absence  of  fraud  or 
imposition  brought  home  to  the  grantee,  in 
analogy  to  the  well  settled  rule  that  to  annul 
a  deed  for  fraud,  it  must  appear  that  the 
grantee  participated  therein.  To  hold  other- 
wise would  unsettle  title  to  lands  in  the 
hands  of  innocent  purchasers  to  an  alarming 
extent.*"  In  Bell  v.  Castleberry  96  Ark. 
564,  132  S.  W.  649,  wherein  it  appeared  that 
a  wife  testified  that  coercion  was  exercised 
by  her  husband  in  getting  her  to  sign  a  deed 
and  acknowledgment,  in  that  she  was  com- 
pelled to  execute  the  same  in  order  to  obtain 
money  from  a  bank,  where  she  went  with 
her  husband,  this  in  the  absence  of  any  tes- 
timony by  her  that  her  husband  used  any 
word  or  act  of  intimidation  or  coercion  was 
held  not  to  be  sufficient  to  overcome  the 
efl'ect  of  the  certificate. 

WJiUt  Evidence  Is  Sufficient, 

In  HoUohan  v.  Rempe,  141  App.  Div.  71, 
125  N.  Y.  S.  760,  reversing  66  Misc.  27,  120 
N.  Y.  S.  901,  testimony  was  given  to  the 
eflfect  that  a  wife  who  was  reputed  to  have 
acknowledged  a  deed  had  been  in  various 
insane  asylums  before  and  since  the  execution 
of  the  deed,  and  that  her  husband  was  not 
living  with  her.  Testimony  was  also  given 
by  the  notary  who  declared  that  while  he 
had  no  recollection  of  the  transaction  he 
could  say  it  was  not  the  woman  in  question. 
It  was  held  that  the  evidence  was  sufficient 
to  overcome  the  force  of  the  notarial  cer- 
tificate. 


V. 

GRAND  FRATERNITY. 

Tennessee  Supreme  Court — ^May  28,  1916. 
132  Tenn.  286;  177  S.  W.  941, 


y 


Insnranoe  «-  Constrnctioii.  of  Policy  — 
Restriction  on.  Residence  of  Insnred. 

The  constitution  of  a  fraternal  society  by 
which  a  member  agreed  in  his  application  to 
be  bound  provided  that  no  benefit  certificate 
should  be  granted  to  any  one  residing  outside 
that  part  of  the  North  American  continent 
between  the  northern  boundary  of  Mexico 
and  the  fifty-fifth  parallel  of  north  latitude, 
and  that,  if  a  member  should  remove  from 
such  territory,  he  should  forfeit  all  right  to 
any  disability  or  death  benefit.  A  member 
who  had  long  resided  in  Memphis,  where  his 
wife  and  children  continuously  resided,  was 
in  Panama  from  October  to  December,  1908, 
and  again  from  February  to  June,  1910,  re- 
turning to  his  home  in  Memphis  at  the  ex- 
piration of  each  of  such  periods.  Held  that, 
construing  the  constitution  strictly  against 
the  insurer,  and  construing  the  provisions 
with  regard  to  residence  in,  and  removal 
from,  the  specified  territory  in  pari  materia, 
the  policy  was  not  forfeited  by  the  member's 
temporary  sojourn  in  Panama;  as  the  word 
"residing"  referred  to  the  member's  domicil, 
and  implied  a  legal  residence,  and  not  a  mere 
transitory  existence  in  the  prohibited  terri- 
tory, and  the  prohibited  removal  referred, 
not  to  a  mere  removal  of  the  member's  per- 
son, but  to  a  removal  of  his  residence. 

[See  note  at  end  of  this  case.] 


Constmction  in  FaTOr  of  Insured. 

Where  words  are  so  used  in  a  contract  of 
insurance  that  their  meaning  is  ambiguous 
or  susceptible  of  two  interpretations  differing 
in  import,  that  interpretation  which  will 
sustain  the  claim  of  the  policyholder  and 
cover  the  loss  should  be  adopted. 

Beneficial  Associations  «-  Suspension  of 
Member  —  Oficers  Anthorised  to  Sus- 
pend. 

The  constitution  of  a  fraternal  society  pro- 
vided that  the  fraternity  should  be  composed 
of  a  supreme  governing  council,  and  a  board 
of  directors,  etc.,  and  that  Uie  governing 
council  should  have  power  to  try  any  mem- 
ber and  expel  or  otherwise  punish  him.  The 
by-laws  made  all  the  death  and  disability 
payments  expressly  subject  to  an  agreement 
not  to  remove  from  the  part  of  the  North 
American  continent  between  the  northern 
boundary  of  Mexico  and  the  fifty-fifth  parall^ 
of  north  latitude,  and  authorized  the  direc- 
tors to  cancel  any  benefit  certificate  for  ttie 
breach  of  such  covenant.  Held,  that  neither 
the  president  of  the  fraternity  nor  its  grand 
secretary  had  any  authority  to  suspend  a 
member  or  discontinue  the  acceptance  of  his 
dues  because  of  his  removal  from  the  specified 
territofy,  and  a  letter  written  a  local  lodge 


LAUE  T.  GRAND  FRATERNITY. 

ISi  Tenn,  2S5. 


377 


hj  the  secretarj  instructing  it  not  to  recreive 
his  dues  did  not  suspend  him. 

Wronstvl  Forfeiture  —  Tender  ef  Di&es, 

Where  a  fraternal  society  wrongfully  de- 
dared  a  benefit  certificate  forfeited,  and  re- 
fused to  accept  dues  thereunder,  the  tender 
of  8uch  dues  as  they  became  due  until  the 
death  of  the  member  kept  his  rights  alive. 

Amovutt   ef  Recovery  —  Deduetien   •£ 
Dnea, 

Where  a  fraternal  society  wrongfully  de- 
clared a  benefit  certificate  forfeited  and  re- 
fused to  accept  dues  thereunder,  but  it  was 
kept  alive  by  the  tender  of  dues,  the  amount 
of  the  dues  which  the  society  should  have 
received  should  be  deducted  from  the  amount 
recoverable  under  the  certificate. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  on  insurance  contract.  Clara  Laue, 
plaintiff,  and  Grand  Fraternity,  defendant. 
Judgment  for  plaintiff  in  Circuit  Court. 
Judgment  reversed  by  Court  of  Civil  Ap- 
peals. Plaintiff  brings  certiorari.  The  facts 
are  stated  in  the  opinion.    Revebsed. 

Carroll,  Scott  dc  Fieher  for  plaintiff. 
A.  J.  Calhoun  for  defendant. 

[238]  BccHANAW,  J. — This  suit  is  on  a 
contract  of  insurance.  It  is  not  disputed 
that  such  a  contract  was  made,  nor  is  it 
denied  that  it  was  breached.  But  the  much 
debated,  and  very  debatable,  question  is: 
At  whose  door  must  the  breach  be  laid,  and 
who  must  suffer  its  consequences?  The  case 
is  pending  on  certiorari^  drawing  in  ques- 
tion the  action  of  the  court  of  civil  appeals 
by  which  a  judgment  recovered  by  Clara 
Laue  against  the  Fraternity  for  $1,195  and 
costs  of  suit  was  reversed,  and  her  suit  dis- 
misped.  The  terms  of  the  contract  are  not 
in  dispute.  They  are  established  by  certain 
provisions  of  the  constitution  and  by-laws 
of  the  Fraternity,  by  the  statements  of  an 
application  made  to  the  Fraternity  by  Her- 
man Laue,  husband  of  the  plaintiff,  for  issu- 
ance to  him  of  a  benefit  certificate  payable 
to  the  plaintiff,  his  wife,  in  the  sum  of 
11,000,  and  by  the  certificate  issued  by  the 
Fraternity  in  compliance  with  the  applica- 
tion. The  contract  so  evidenced  consists  of 
mutual  covenants  of  warranty.  By  it  the 
Fraternity  was  bound  to  pay  Clara  Laue 
$1,000  upon  satisfactory  proof  of  the  death 
of  Herman  Laue  while  ''this  certificate  is  in 
full  force;"  the  quotation,  of  course,  meaning 
while  the  contract  of  insurance,  evidenced  as 
aforesaid,  was  in  force.  And  by  the  contract 
Herman  Laue  was  bound:  (1)  To  make  the 
payment  of  beneficial  dues  on  or  before  the 
last  secular  day  of  the  calendar  month  as 
required;  and  (2)  not  to  remove  himself 
from  that  part  of  the  North  American  con- 


tinent lying  between  the  northern  boundary 
of  Mexico,  or  the  twenty-fifth  parallel  of 
north  latitude,  and  the  fifty-fifth  parallel 
[239]  of  north  latitude.  Laue  was  also 
otherwise  bound  by  the  contract,  but  in  re- 
spect of  matters  on  which  no  issues  are  made 
in  this  suit,  and  which  therefore  need  not 
be  stated. 

Hernutn  Laue  was  a  native  of  Germany, 
and  there  received  his  education.  He  became 
a  resident  of  Memphis,  in  this  state,  in 
1883,  and  there  married  in  1885.  There  he 
purchased  a  home  and  other  real  estate, 
reared  a  family,  and  his  wife  and  sons  have 
continuously  resided  in  the  city  of  Memphis, 
and  now  reside  at  the  home  purchased  by 
him  and  owned  by  them.  He  was  a  con- 
tractor and  carpenter.  In  1902  he  became  a 
member  of  a  fraternal  order  known  as  the 
United  Moderns.  By  that  fraternity,  on 
February,  7,  1902,  a  benefit  certificate  was 
issued  to  him  for  $1,000,  payable  to  his  wife, 
Clara  Laue,  the  plaintiff  in  the  present  suit. 
In  November,  1903,  that  fraternity  and  the 
defendant  in  this  suit  consolidated,  and  the 
consolidated  body  retained  the  name  of  the 
"Grand  Fraternity,"  which  order  on  Novem- 
ber — ,  1903,  issued  to  Herman  Laue  a  cer- 
tificate (called  a  "rider")  by  which  his  mem- 
bership in  the  fraternity  was  admitted,  and 
that  fraternity  assumed  payment  of  all  ben- 
efits provided  for  in  the  certificate  which 
had  been  issued  to  him  by  the  United 
Moderns. 

The  Grand  Fraternity  certificate  above  re- 
ferred to  was,  however,  surrendered  for 
cancellation  in  1907,  when  he  made  his  ap- 
plication for  the  benefit  certificate  which 
forms  a  part  of  the  contract  on  which  the 
present  suit  is  based.  In  1908  he  made  a 
visit  to  Germany  to  see  [240]  his  dying 
mother.  He  returned  to  Memphis,  but  was 
unable  to  get  employment.  Upon  assurance 
that  he  could  obtain  employment  from  the 
Isthmian  Canal  Commission  if  he  would  go 
to  Panama,  he  went  there  and  was  employed 
by  the  commission  from  October  10,  1908, 
to  December  18,  1908,  as  a  car  repairer,  with 
pay  at  forty-four  cents  per  hour.  He  re- 
turned to  Memphis  in  January,  1909,  where 
he  remained  with  his  family  until  a  short 
time  prior  to  February  2,  1910,  when  he 
again  went  to  Panama  and  began  work  for 
the  commission  as  a  carpenter  on  February 
2,  1910,  and  he  continued  in  such  employment 
until  June  15,  1910,  at  pay  of  fifty-six  cents 
per  hour.  On  the  date  last  named,  he  was 
discharged  by  the  commission  on  account  of 
physical  disability.  He  again  reached  his 
home  in  Memphis  on  June  22,  1910.  During 
his  last  stay  at  Panama,  while  at  work  in 
the  car  shops,  he  was  accidentally  struck  in 
the  left  eye  with  a  wooden  mallet.  His  wife, 
the  plaintiff,  testified  that  when  he  reached 
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home  on  tbe  22d  of  June,  1910,  he  was  in 
a  very  nervous  condition,  and  "it  seemed  as 
if  his  mind  was  wandering,"  but  that  phys- 
ically he  was  in  fine  condition.  At  all  events, 
and  beyond  dispute,  Herman  Laue  was  ad- 
mitted as  a  patient  to  the  hospital  for  the 
insane  at  Bolivar,  Tennessee,  from  Shelby 
county,  Tennessee,  on  July  2,  1910.  His 
mental  disease  when  he  entered  that  insti- 
tution is  shown  to  have  been  "acute  mania," 
but  at  the  time  of  his  death  his  mental 
disease  was  "maniac  depressive."  He  was 
very  melancholy  at  the  time  of  his  death. 
He  died  on  December  14,  1910.  [241]  His 
age  at  the  time  of  his  admission  to  that  in- 
stitution was  forty-seven  years.  The  cause 
of  his  death  is  said  by  the  physician  in 
charge  of  the  institution  to  have  been  "tuber- 
cular enteritis,''  which  malady  is  defined 
to  be  inflammation  of  the  intestines. 

Of  the  fact  that  Herman  Laue  was  dead 
the  defendant  Fraternity  was  notified  by  a 
letter  from  Dr.  Jacobson,  collector  of  the 
Memphis  Branch,  No.  207,  of  that  Fraternity. 
The  letter  was  dated  January  3,  1911,  and 
on  February  22,  1911,  the  attorney  of  Clara 
Laue,  by  letter  of  that  date,  requested  the 
Grand  Fraternity  to  forward  to  him  blank 
proofs  of  death,  so  that  he  might  make  out 
the  proper  claim  of  the  beneficiary  in  the 
certificate  involved  in  his  suit.  In  the  same 
letter  the  Fraternity  was  advised  that  Her- 
man Laue  had  died  some  time  prior  to  the 
date  of  that  letter.  To  the  letter  of  the  at- 
torney the  Grand  Fraternity  replied  under 
date  of  March  1,  1911»  that  Herman  Laue 
was  not  a  member  of  it  at  the  time  of  his 
death,  and  that  his  certificate  was  therefore 
absolutely  void.  Under  date  of  March  26, 
1910,  Dr.  Jacobson,  apparently  acting  as 
secretary  of  the  Memphis  Branch  of  the  de- 
fendant fraternal  order.  No.  207,  forwarded 
to  the  Grand  Secretary  of  defendant  order 
at  Philadelphia  a  copy  of  the  minutes  of  the 
meeting  of  the  Memphis  Branch,  No.  207, 
which  had  been  held  on  March  9,  1910. 
Through  these  minutes  the  grand  secretary 
vas  advised  that  Herman  Laue  was  then  in 
Panama  and  interested  in  plantations  there. 
In  reply  to  the  foregoing  letter  the  grand 
secretary  of  the  defendant  order  [242]  by 
letter  under  date  of  April  1,  1910,  said  in 
part  as  follows: 

"One  thing  we  note  in  the  copy  of  the 
minutes  which  is  important  at  this  time 
and  that  is  with  reference  to  Frater  Herman 
Laue  being  in  Panama.  This  is  outside  of  the 
constitutional  limits,  and  you  must  not  ac- 
cept payments  from  him  if  he  is  living  in 
that  country.  The  constitution  fixes  the 
boundary  at  the  northern  boundary  of  Mexi- 
co, and  any  one  residing  south  of  that  forfeits 
their  certificate.  You  will  find  this  restric- 
tion under  article  9,  section  2  of  the  constitu- 


tion. Kindly  be  guided  thereby  in  the  case 
of  Frater  Laue." 

The  section  of  the  constitution  referred  to 
by  the  letter  of  the  grand  secretary  recites, 
in  substance,  what  was  stated  in  an  early 
part  of  this  opinion  as  the  two  coyenants 
made  by  Herman  Laue  under  the  insurance 
contract  in  suit  afl  conditions  and  limitations 
on  all  death  and  liability  benefits,  and 
further  provides  that,  if  the  "frater"  or 
member  shall  have  failed  to  keep  said  cove- 
nants: 

"In  each  and  every  case,  the  frater,  for 
himself  and  his  beneficiary  or  beneficiaries, 
shall  thereupon  forfeit  all  right  to  any  disa- 
bility or  death  benefit  from  the  Fraternity, 
and  his  benefit  certificate  shall  be  absolutely 
null  and  void." 

Upon  the  foregoing  forfeiture  clause  the 
first  defense  of  the  Grand  Fraternity  was 
rested  in  the  trial  court,  and  in  the  court  of 
civil  appeals.  A  second  defense  is  also  urged 
for  it,  which  is,  in  substance,  that  by  [243] 
the  letter  of  the  grand  secretary  above  quoted 
Herman  Iwiue  was  suspended  from,  and  never 
reinstated  to,  membership  in  the  Grand 
Fraternity.  By  its  third  defense  it  is  averred 
that: 

"On  the  9th  day  of  March,  1910,  at  a  meet- 
ing of  the  lodge  in  Memphis,  plaintiff  in 
open  lodge  stated  that  her  husband  had  pur- 
chased a  large  plantation  in  Panama,  and 
the  lodge  received  a  communication  from 
Panama  tendering  his  resignation  as  record- 
ing secretary  of  the  Grand  Fraternity  at 
Memphis,  stating  that  he  was  unable  to 
attend  to  the  office,  and  that  resignation 
was  accepted,  and  thereupon,  the  information 
being  conveyed  to  this  defendant  pursuant  to 
its  charter  and  by-laws,  it  declined  to  ac- 
cept any  dues  from  the  member,  and  notified 
him  of  his  suspension,  and  he  thereupon 
ceased  to  be  a  member  entitled  to  any  rights 
as  a  beneficiary  by  reason  of  the  aforesaid 
removal  to  Panama." 

Passing  now  to  a  consideration  of  the  first 
defense,  it  is  apparent  that  its  validity  must 
depend  upon  a  proper  construction  of  the  in- 
surance contract.  In  his  application  for  the 
benefit  certificate  involved  in  this  suit  Her- 
man Laue  agreed  in  writing  for  himself  and 
his  beneficiary  to  comply  with,  and  be  bound 
by,  and  under  and  subject  to,  the  charter, 
constitution,  by-laws,  rules,  and  regulations 
of  the  Grand  Fraternity  then  in  force,  and 
all  lawful  changes,  alterations,  or  amend- 
ments to  the  same  that  might  thereafter  be 
adopted.  Section  2  of  article  9  of  the  con- 
stitution of  1908,  which  [244]  was  in  force 
at  the  time  Laue  went  to  Panama,  provides 
that: 

"No  benefit  certificate  shall  be  granted  to 
any  one  residing  outside  of  that  part  of  the 
North  American  continent  lying  between  the 
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northern  boundary  of  Mexico  and  the  fifty- 
fifth  parallel  of  north  latitude." 

And  by  section  -3  of  article  10  it  is  pro- 
vided that  if  a  member  shall  have  failed  to 
make  payment  of  beneficial  dues,  etc.,  or  shall 
have  removed  from  that  part  of  the  North 
American  continent,  etc.,  that  in  each  and 
every  such  case,  he  shall  for  himself  and 
his  beneticiary  forfeit  all  right  to  any  disa- 
bility or  death  benefit,  etc.,  '^all  as  herein- 
Inforo  more  fully  set  out." 

The  provisions  of  the  constitution  just 
above  referred  to  must,  of  course,  be  con- 
strued in  pari  materia.  The  meaning  of  the 
words  ''shall  have  removed,"  in  section  3, 
miHt  be  read  in  the  light  of  the  meaning  of 
the  %vord8  ''any  one  residing,"  in  section  2. 
Manifestly,  it  was  the  purpose  of  section  2 
to  require  that  a  benefit  certificate  should 
only  be  granted  to  a  person  residing  in  that 
part  of  the  North  American  continent  in  that 
^ection  described.  The  word  "residing"  im- 
plies a  legal  residence  in  the  territory  de- 
scribed, and  not  a  mere  transitory  existence 
in  that  territory.  The  object  of  the  Fraterni- 
ty was  that  each  holder  of  a  benefit  certificate 
should  have  a  local  habitation  and  abode  in 
the  territory  described,  to  the  end  that  it 
might  be  able  to  receive  from  him  and  others 
of  his  class  permanent  current  revenue,  and, 
such  being  the  proper  construction  of  section 
2,  it  would  seem  to  follow  that  the  [245] 
removal  prohibited  by  section  3  of  article 
IG  is  not  a  mere  removal  of  the  person  of  the 
member,  but  removal  of  his  residence.  In 
other  words,  we  think  the  contract  between 
the  member  and  the  Fraternity  was  that, 
whereas  he  had  been  admitted  to  membership 
in  the  Fraternity,  among  other  reasons,  be- 
cause of  having  a  fixed  abode  or  residence 
place  in  the  favored  territory,  therefore  he 
(fhould  not  forfeit  his  membership  by  a 
mere  removal  of  his  person  to  the  unfavored 
territory,  but  should  only  forfeit  his  mem- 
bership by  a  removal  of  his  fixed  place  of 
abode  to  the  unfavored  territory. 

It  is  reasonable  to  hold  that  the  word 
"residence,"  as  used  in  section  2,  was  intend- 
ed by  the  parties  to  have  the  same  meaning 
as  if  the  word  ^'domicile"  had  been  used  in 
its  stead.  Speaking  on  the  subject  of  domi- 
cile, it  is  said: 

"We  believe,  however,  that  the  rule  is 
iscttled  that  every  one  must  have  a  legal 
domicile  somewhere,  and  that  his  legal  domi- 
cile is  not  changed  in  law  until  a  new  one  is 
acquired.  We  think  the  substance  of  our 
cases  is  that,  in  order  to  destroy  the  status 
of  a  party  as  the  possessor  of  a  domicile  once 
acquired  in  this  State,  it  must  appear  that 
he  has  removed  into  another  State  for  the 
purpose  of  makin^i^  it  his  home,  and  that  his 
removal  for  purposes  of  business,  though 
long  continued,   will   not   have  the   effect  of 


changing  his  domicile,  if  he  has  the  purpose 
of  returning  to  this  State  upon  the  comple- 
tion of  the  business."  Keelin  v.  [246] 
Graves,  129  Tenn.  103,  165  S.  W.  232,  236. 

See  also  St  rat  ton  v.  Brigham,  2  Sneed 
(Tenn.)  420;  Kellar  v.  Baird,  5  Heisk. 
(Tenn.)  39;  Hascall  v.  Hafford,  107  Tenn. 
355,  65  S.  W.  423,  89  Am.  St.  Rep.  952; 
Fickle  v.  Fickle,  5  Yerg.   (Tenn.)  203. 

In  Brown  v.  Beckwith,  58  W.  Va.  140,  51 
S.  E.  977,  1  L.R.A.(N.S.)  778,  112  Am.  St. 
Rep.  955,  it  is  said: 

''It  is  a  legal  maxim  that  every  person 
must  have  a  domicile  somewhere;  and  he  can 
have  but  one  at  a  time  for  the  same  purpose. 
From  this  it  follows  that  one  cannot  be  lost 
or  extinguished  until  another  is  acquired. 
When  one  domicile  is  definitely 
abandoned  and  a  new  one  selected  and  en- 
tered upon,  length  of  time  is  not  important. 
One  day  will  be  sufficient,  provided  the 
animus  exists." 

And  in  a  note  to  the  last  case  above  it  is 
said: 

"The  question  when  a  person  who  intends 
to  leave  a  State  permanently,  but  has  not 
yet  done  so,  becomes  a  nonresident,  has  arisen 
mostly,  if  not  wholly,  in  two  classes  of  cases, 
those  involving  the  right  to  exemptions,  and 
those  relating  to  the  issuance  of  attachments. 
In  the  first-named  class  it  has  been  held,  in 
conformity  with  the  rule  that,  to  efi'ect  a 
change  of  residence,  there  must  be  both  in- 
tention and  act,  that  an  intention  to  remove 
from  the  State  at  a  future  time  will  not 
defeat  a  claim  to  an  exemption."  Springer 
[247]  V.  Lewis,  22  Pa.  St.  191;  Urquhart  v. 
Smith,  6  Kan.  447;  Winslow  v.  Benedict,  70 
111.  120. 

Where  words  are  so  used  in  the  contract 
of  insurance  that  their  meaning  is  ambiguous 
or  susceptible  of  two  interpretations  differing 
in  import,  that  interpretation  which  will 
sustain  the  claim  of  the  policy  holder  and 
cover  the  loss  should  be  adopted.  Pacific 
Mut.  L.  Ins.  Co.  V.  Galbraith,  115  Tenn.  471- 
483,  91  S.  W.  204,  112  Am.  St.  Rep.  862; 
Thompson  v.  Phenix,  Ins.  Co.  136  U.  S.  287, 
10  S.  Ct.  1019,  34  U.  S.  (L.  ed.)  408;  Kan- 
sas City  First  Nat.  Bank  v.  Hartford  F.  Ins. 
Co.  95' U.  S.  673^  24  U.  S.  (L.  ed.)  563; 
McNutt  V.  Virginia  Fire,  etc.  Ins.  Co.  (Tenn.) 
45  S.  W^.  61 ;  Connecticut  F.  Ins.  Co.  v.  Jeary, 
60  Neb.  338,  83  X.  W.  78,  51  L.R.A.  698. 

"It  is  an  elementary  principle  that  for-  ^ 
feitures  are  not  favored  in  the  law,  and,  in 
order  to  work  a  forfeiture  of  the  rights  of 
membership  in  a  mutual  association,  it 
must  clearly  appear  that  such  was  the  mean-  (^ 
ing  of  the  contract,  and  the  facts  upon  which 
a  forfeiture  is  claimed  must  be  proved  by  the 
most  satisfactory  evidence."  McCarthy  v. 
Catholic  Knights,  etc.  102  Tenn.  345,  353,  52 
S.  W.  142,  144,  citing  3  Am.  &  Eng.  Enc.  of 
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Law  (2d  ed.)  1086;  Bates  v.  Detroit  Mut. 
Ben.  Assoc.  51  Mich.  587,  17  N.  W.  67; 
Jackson  v.  Northwestern  Mut.  Relief  Assoc. 
78  Wis.  468,  47  N.  W.  733;  Benefit  Soc.  & 
Life  Ins.  (Bacon)  sec.  198;  Southern  L.  Ins. 
Co.  V.  Booker,  9  Heisk.  (Tenn.)  606,  24  Am. 
Rep.  344;  Mobile  L.  Ins.  Co.  v.  Morris,  3 
Lea  (Tenn.)   101,  31  Am.  Rep.  631. 

"  *It  is  a  cardinal  rule  of  construction  that 
all  instruments  are  to  be  expounded  and  to 
have  effect  given  [248]  them  according  to  the 
manifest  intention  of  the  parties,  as  apparent 
from  the  whole  instrument  or  agreement,  if 
not  incompatible  with  established  principles 
of  law  or  policy.  .  .  .  When  a  contract  is 
in  writing,  and  its  meaning  is  plain  and 
unambiguous,  its  interpretation  is  a  matter 
of  law  for  the  court.  But,  when  the  writing 
is  not  plain  and  unambiguous,  parol  evidence 
is  admissible  to  ascertain  the  situation  and 
surrounding  circumstances,  the  nature  and 
quality  of  the  subject-matter,'  etc.  It  is  also 
true  .  .  .  that,  in  cases  of  doubt,  the 
instrument  will  be  construed  most  strongly 
against  the  person  who  actually  drew  up 
the  paper,  or  in  whose  behalf  it  was  drawn." 
Perkins  Oil  Co.  v.  Eberhart,  107  Tenn.  409, 
415,  64  S.  W.  760,  762. 

It  is  a  clear  and  undisputable  fact  on  this 
record  that  Herman  Laue  never  intended  to 
remove  his  fixed  place  of  residence  or  his 
domicile  from  the  city  of  Memphis,  which 
was  within  the  favored  territory,  to  Panama, 
the  unfavored  territory.  His  purpose  in  go- 
ing into  the  unfavored  territory  was  to  gain 
temporary  employment,  and  his  absence  from 
his  fixed  place  of  residence  was  intended  to 
be  temporary  only.  For  the  construction 
urged  by  the  Fraternity  it  may  be  said  that 
the  location  of  the  domicile  or  residence  of  the 
family  of  assured  during  his  two  sojourns  in 
Panama  was  of  no  concern  to  the  insurer, 
and  that  its  risk  of  loss  was  materiallv  in- 
creased  by  the  perils  of  the  prohibited  terri- 
tory and  the  sojourn  of  Laue  therein.  But 
we  answer,  while  the  insurer  might  have 
stipulated  [249]  against  such  risk,  it  did  not 
do  so  in  plain  terms.  It  was  content  to  stipu- 
late against  a  change  of  his  fixed  residence 
or  domicile;  it  was  content  to  assume  that  he 
would  continue  to  live  where  his  family  lived, 
and  it  was  too  late  for  it  to  add  by  con- 
struction a  new  warranty  or  covenant  to  the 
contract  when  it  found  that  it  had  been  mis- 
taken in  the  aforesaid  assumption.  Laue 
was  entitled  to  act  on  the  contract  as  it 
stood,  and  to  construe  it  strictly  against  the 
insurer,  and  he  did  not  forfeit  his  rights  by 
giving  that  construction  to  it  nor  by  acting 
thereon.  So  we  think  there  is  no  merit  in 
the  first  ground  of  defense. 

We  think  there  is  no  merit  in  the  second 
defense  above  set  out,  for  the  reason  that 
we  have  been  wholly  unable  to  discover  in 


the  constitution  or  by-Iawg  of  the  Grand 
Fraternity  any  authorit|^.4HiMt8oever  vesting 
either  the  president  of  the  Fraternity  or  its 
grand  secretary  the  power  to  suspend  Laue 
from  the  benefits  conferred  upon  him  by  hi» 
membership  in  the  order,  or  to  discontinue 
the  acceptance  of  dues  from  him.  The  con- 
stitution, in  article  1,  sets  out  the  purpofie» 
of  the  order.     Section  2,  article  1,  provides: 

*'The  Grand  Fraternity  shall  be  composed 
of  a  supreme  governing  and  legislative  body, 
known  as  the  governing  council;  and  an  ex- 
ecutive and  administrative  body,  known  as 
the  board  of  directors;  local  organizations, 
known  as  branches;  and  such  persons  as  ob- 
tain membership  according  to  the  constitu- 
tion and  by-laws  of  the  Grand  Fraternity. 
All  members,  irrespective  of  sex,  shall  be 
known  and  designated  as  [250]  'fraters,'  and 
the  words  *he,'  %im,'  or  *his'  wherever  used 
shall  be  construed  to  apply  to  f raters  of 
either   sex." 

Article  1,  section  3,  relates  to  the  corpo- 
rate seal.  ^ 

Article  2  and  its  sections  1  and  2  relate 
to  the  duties  of  the  governing  council,  and 
in  article  2  it  is  provided,  referring  to  the 
general  council: 

"It  shall  have  power  to  charge,  put  upon 
trial,  and  try  any  officer  or  member  of  the 
Fraternity,  and  after  trial,  by  a  three-fifths 
vote  of  the  members  present,  remove  from 
office,  expel  from  the  Fraternity,  or  otherwise 
punish  as  it  may  adjudge,"  etc. 

Therefore  we  hold  that  the  power  to  expel 
Herman  Laue  from  the  Fraternitv  was  vest- 
ed  by  the  constitution  not  in  the  grnnd 
secretary,  and  not  in  the  president  of  the 
order,  but  in  the  governing  council  of  the 
order,  and  there  is  no  evidence  that  the  gov- 
erning council  of  the  order  ever  exercised  its 
power  of  expulsion  against  Herman  Laue. 
The  remedy  of  the  Fraternity,  however,  if 
there  had  been  conduct  justifying  a  forfeiture 
of  his  certificate  by  its  member  Herman 
Laue,  was  not  limited  to  expulsion  of  him 
from  the  order  by  the  council.  By  section 
16  of  its  by-laws  all  death  and  disability 
payments  were  declared  to  be  expressly  sub- 
ject to  the  keeping  by  the  member  of  sundry 
covenants  therein  set  out,  among  which  are 
the  payment  of  dues  and  the  nonremoval  of 
his  residence  from  the  favored  territory',  and 
by  section  7  of  the  by-laws  power  was  vested 
in  the  board  of  directors  to  cancel  and  annul 
any  benefit  certificate  for  any  of  the  causes 
[251]  specified  in  section  16  of  the  by-laws^ 
but  the  record  fails  to  show  that  any  such 
action  was  ever  taken  by  the  board  of  direc- 
tors. 

The  record,  therefore,  does  not  present  a 
case  of  the  expulsion  of  a  member  under  the 
laws  of  the  order  such  as  was  before  the  court 
in  Murray  v.  Supreme  Hive,  etc.  112  Tenn, 
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665,  80  S.  W.  827,  where  the  court  said  the 
question  was  ^'whether  the  action  of  the  order 
.  .  .  was  so  inequitable  and  unreasonable 
that  a  court  of  equity  will  not  countenance 
it,  but  will  restore  (the  party)  to  her  rights,'* 
and  that  ''the  rule  in  such  case  is  that  the 
court  will  uphold  the  laws  of  the  organiza- 
tion, and  restrict  its  investigation  to  the 
inquiry  as  to  whether  such  laws  have  been 
enforced  fairly  and  without  oppression" — 
citing,  among  other  cases,  Franta  v.  Bo- 
hemian Roman  Catholic  Cent.  Union,  164 
Mo.  304,  63  S.  W.  1100,  54  L.R.A.  723,  86 
Am.  St.  Rep.  611;  Mazurkiewicz  v.  St.  Adel- 
bertus  Aid  Soc.  127  Mich.  145,  86  N.  W.  643, 
54  L.R.A.  727;  Pepin  v.  Soci6t6  St.  Jean 
Baptiste,  24  R.  I.  550,  54  Atl.  47,  60  L.R.A. 
626;  Baxter  v.  McDonnell,  155  N.  Y.  83,  49 
N.  E.  667,  40  L.R^.  670. 

The  case  at  bar,  on  the  contrary,  falls  with- 
in the  first  of  the  following  principles:  If 
a  company  wrongfully  declares  the  policy 
forfeited  and  refuses  to  accept  the  premium 
when  duly  tendered,  and  to  give  the  insured 
the  customary  receipt  evidencing  the  con- 
tinued life  of  the  policy,  the  assured  has  a 
choice  of  three  courses:  He  may  tender  the 
premium  and  wait  until  the  policy  becomes 
payable  by  its  terms,  and  then  try  the  ques- 
tion of  forfeiture.  Day  v.  Connecticut  Gren. 
L.  Ins.  [252]  Co.  45  Conn.  480,  29  Am.  Rep. 
693;  True  v.  Bankers'  L.  Assoc.  78  Wis.  287, 
47  N.  W.  520.  He  may  sue  in  equity  to  have 
the  policy  continued  in  force,  or  he  may 
elect  to  consider  the  policy  at  an  end  and 
bring  an  action  to  recover  the  full  value  of 
the  policy,  in  which  case  the  measure  of 
damages  is  the  amount  of  the  premiums  paid, 
with  the  interest  on  each  from  the  time  it 
was  made.  Bacon  on  Benefit  Societies,  sec 
376. 

So  we  hold  that  Laue  remained  a  member 
of  the  order  notwithstanding  the  fact  that 
the  secretary  instructed  the  collector  of  the 
local  lodge  to  refuse  acceptance  of  further 
premiums  from  him  or  his  beneficiary.  And 
his  rights  as  a  member  of  the  Fraternity 
were  kept  alive,  as  the  record  shows,  by  re- 
peated tenders  at  the  due  dates  of  his  proper 
dues,  made  on  his  behalf  by  his  wife,  plain- 
tiff in  the  present  action. 

Neither  do  we  think  there  is  any  merit  in 
the  third  defense  set  out  above.  We  have 
quoted  it  as  it  appears  in  one  of  the  pleas 
interposed  by  the  defendant,  but  it  is  not 
sustained  by  the  evidence  in  the  transcript 
before  us. 

It  results  that  the  judgment  of  the  court 
of  civil  appeals  must  be  reversed,  but  we 
hold  that  the  judgment  recovered  by  the 
plaintiff  in  the  circuit  court  should  be 
credited  by  the  amount  of  the  proper  dues 
which  the  Grand  Fraternity  should  have 
received    from    Herman    Laue    prior    to  his 


death  under  the  contract  of  insurance,  and 
by-laws  of  the  order,  and  to  the  end  that 
the  amount  of  such  credit  may  be  ascertained 
the  cause  [253]  is  referred  to  the  clerk  of  this 
court,  with  directions  to  ascertain  the  ag- 
gregate amount  of  dues  so  to  be  credited  upon 
the  judgment,  and  upon  the  coming  in  of  his 
report  the  judgment  will  go  down  in  tliis 
court  for  the  correct  amount,  with  proper 
interest.  With  the  foregoing  modification, 
the  judgment  of  the  circuit  court  of  Shelby 
county  will  be  affirmed. 


NOTE. 

Constmction.  of  Restrictioii  in  Contract 
of  Life  or  Benefit  Insnranoe  as  to 
TraTel  hy  or  Residence  of  Insured* 

General  Rules  of  Conatmction, 

In  general  the  same  rules  ol  construction 
that  are  applied  to  other  contracts  apply  to 
clauses  in  insurance  policies  restricting  the 
residence  of  or  travel  by  the  insured,  and 
to  permits  qualifying  those  restricting 
clauses. 

Thus  the  general  rule  of  the  law  of 
contracts  that  words  are  to  be  understood 
according  to  their  plain,  natural  import, 
unless  there  is  something  in  the  context,  or 
in  the  circumstances  under  which  the  con< 
tract  was  made,  which  indicates  that  they 
were  used  in  a  different  sense,  applies  to  a 
restriction  on  residence  or  travel  in  an  In- 
surance policy  and  to  a  permit  to  reside  or 
travel  in  prohibited  territory.  Casler  v. 
Connecticut  Mut.  L.  Ins.  Co.  22  N.  Y.  427; 
Pohalski  v.  Mutual  L.  Ins.  Co.  36  Super.  Ct. 
234,  affirmed  on  opinion  of  court  below  56 
N.  Y.  640.  In  Casler  v.  Connecticut  Mut.  L. 
Ins.  Co.  supra,  the  court  construed  a  clause 
in  a  life  insurance  policy  which  provided  that 
the  policy  should  become  void  and  of  no 
effect  if  the  insured  should  "pass  beyond  the 
settled  limits  of  the  United  States."  It  ap- 
peared that  the  defendant  had,  without  per- 
mission, gone  to  California.  The  insurance 
company  argued  that  "settled  limits"  meant 
inhabited  regions,  and  that  since  the  insured 
had  gone  through  uninhabited,  and  in  that 
sense,  "unsettled"  regions,  in  getting  to  Cali- 
fornia, the  policy  was  thereby  avoided.  It 
was  held,  however,  that  "settled  limits  of  the 
United  States"  meant  "established  boundaries 
of  the  United  States''  and  that  therefore  the 
trip  to  California  was  not  a  breach  of  the 
condition.  The  court  said:  "We  have,  in 
the  very  heart  of  this  state,  a  vast  region 
almost  entirely  untenanted  by  man.  From 
the  eastern  boundary  of  the  county  of  Oneida, 
extending  almost  to  the  shores  of  Lake  Cham- 
plain,  there  stretches  a  wide  expanse  of  un- 
settled and,  almost  literally,  an  uninhabited 
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country.  It  is  the  region  of  the  primeval  for- 
ests, with  their  native  denizens,  an  'unbroken, 
unbounded,  magnificent  wilderness.'  Since  the 
unfortunate  HeirshofT,  more  than  half  a  cen- 
tury ago,  penetrated  the  western  verge  of 
John  Brown's  tract,  and  for  a  short  period 
attempted  a  residence  at  the  outlet  of  one 
of  the  Moose  Lakes,  not  a  dozen  settlers  have 
ventured  to  follow  him,  and  locate  permanent- 
ly in  this  wild  region.  It  is  visited,  indeed, 
during  certain  periods  of  the  year,  by  sports- 
men intent  on  game,  or  by  those  whose  pur- 
pose it  is  for  a  season  to  banish  themselves 
from  society  and  realize  that  'boundless  con- 
tiguity of  shade'  which  the  poet  sighed  for. 
It  is  far  enough  beyond  the  region  of  the 
settlements;  and  yet  it  would  be  a  rather 
startling  proposition  that  any  one  who 
should  happen  to  have  such  a  life  policy  as 
this,  and  who,  for  the  purposes  of  relaxation, 
amusement,  or  the  love  of  adventure,  should 
penetrate  that  great  wilderness,  would,  by 
that  act,  run  the  risk  of  forfeiting  all  his 
interest  in  his  policy.  .  .  .  Considera- 
tions like  these  seem  inevitably  to  lead  to  the 
conclusion  that  the  language  of  the  policy 
must  have  been  used  to  indicate  the  estab- 
lished boundaries  of  the  country;  and  such, 
upon  the  whole,  I  am  satisfied,  is  the  inter- 
pretation that  should  be  given  to  them. 
This  is  the  more  natural  and  ordinary  signi- 
fication of  the  language,  and  it  is  susceptible 
of  a  precise  and  definite  application;  for  the 
boundaries  of  the  nation  are  either  well 
known  or  are  capable  of  perfect  ascertain- 
ment." In  that  case,  however,  Comstock,  C. 
J.,  strongly  dissents  from  the  majority  opin- 
ion with  respect  to  the  ordinary,  natural 
meaning  of  ''settled  limits.''  In  Pohalaki 
V.  Mutual  L.  Ins.  Co.  36  Super.  Ct.  234,  af- 
firmed on  opinion  of  court  below  66  N.  Y. 
640>  it  appeared  that  the  policy  restricted 
the  passing  of  the  insured  beyond  certain 
geographical  limits;  that  he  obtained  a  writ- 
ten permit  to  visit  Cuba,  which  was  within 
the  proliibited  territory,  the  permit  contain- 
ing a  proviso  that  the  insured  should  *'take 
his  own  risk  of  death  from  epidemics;"  and 
that  he  died  in  Havana  of  the  yellow  fever. 
There  was  proof  that  the  yellow  fever  was 
not  ''epidemic"  at  the  time  in  Havana.  'I'he 
defendant  company  offered  testimony  tending 
to  show  that  in  using  the  word  '^epidemic" 
it  was  not  meant  to  limit  the  risk  assumed 
by  the  insured  to  diseases  at  the  time  epidemic 
in  extent,  but  that  it  was  intended  to  include 
all  diseases  which  are  of  an  epidemic  nature 
and  that  yellow  fever  was  specifically  under- 
stood to  be  within  the  proviso.  The  court, 
however,  held  that  all  evidence  to  vary  the 
ordinary  meaning  of  ''epidemic"  as  an  ad- 
jective descriptive  of  the  extent  rather  than 
of  the  nature  of  the  disease  was  inadmissible, 
and  affirmed  the  judgment  for  the  plaintiff. 


It  was  said:  "The  word  'epidemics,'  in  the 
permit,  is  not  shown  to  have  been  used  in 
the  peculiarly  medical  sense  attributed  to  it 
by  the  learned  counsel  for  the  company;  nor 
was  it  used  in  a  sense  peculiar  to  the  business 
of  life  insurance.  On  the  contrary,  it  ia 
plainly  to  be  seen  that  it  was  used  and  under- 
stood in  its  plain,  ordinary,  and  popular 
sense  as  a  familiar  word  in  our  language. 
No  evidence  of  any  kind  from  any  other 
source  was,  therefore,  admissible  to  change 
that  meaning.  .  .  .  The  company  evident<> 
ly  did  not  intend  to  stipulate  solely  against 
diseases  which  usually  assume  an  epidemic 
character.  It  meant  to  stipulate,  and  did 
stipulate,  for  exemption  from  liability  in 
case  of  death,  from  any  disease,  however 
simple  and  harmless,  under  ordinary  cir- 
cumstances, at  home,  that  might,  by  any 
possibility,  prevail  in  Cuba  to  an  extent 
which  could  be  called  epidemic." 

The  several  parts  of  an  insurance  policy 
will  be  read  together  and  construed  as  one 
in  determining  the  meaning  of  a  restriction 
on  travel  or  residence.  A  memorandum  in- 
dorsed on  the  policy  will  be  construed  as 
incorporated  therein,  and  the  several  parts 
of  the  memorandum  will  be  read  together 
to  explain  each  other.  Notman  v.  Anchor 
Assuf.  Co.  4  C.  B.  N.  S.  476,  93  E.  C.  L.  476, 
4  Jur.  (N.  S.)  712,  27  L.  J.  C.  PI.  275,  6 
W.  R.  688;  Provident  Sav..  L.  Assur.  Soc.  v. 
Bellcw,  3i>  Can.  Sup.  Ct.  35;  Converse  v. 
Knights  Templars',  etc.  Indemnity  Co.  93 
Fed.  148,  35  C.  C.  A.  232  affirmed  94  Fed. 
1021,  36  C.  C.  A.  678;  Rainsford  v.  Royal 
Ins.  Co.  33  Super.  Ct.  453,  affirmed  52  X.  Y. 
626.  In  Provident  Sav.  L.  Assur.  Soc.  v. 
Belle w,  supra,  the  court  construed  a  policy 
which  prohibited  traveling  in  the  torrid  zone, 
but  to  which  was  added  an  indorsement  per- 
mitting, in  consideration  of  an  extra  premium 
paid,  service  by  the  insured  as  a  member  of 
the  Canadian  contingent  in  the  British  Army 
in  South  Africa.  It  was  held  that  the  per- 
mission to  serve  in  South  Africa  waived  the 
restriction  against  traveling  in  the  torrid 
zone.  In  Rainsford  v.  Royal  Ins.  Co.  33 
Super.  Ct,  453,  affirmed  62  N.  Y.  626,  the 
following  facts  appeared:  An  insurance 
policy  was  issued  to  Waldron  in  New  York 
by  the  defendant,  an  English  company,  the 
policy  containing  the  following  clause:  *'Pro- 
vided  also  that  in  case  the  said  assured  shall 
at  any  time  or  times  depart  beyond  the  limits 
of  Europe,  without  the  previous  consent  of 
the  said  company,  from  time  to  time  duly 
signilied  by  indorsement  hereon,  then  this 
policy  shall  cease  and  be  void  to  all  intents 
and  purposes  whatsoever,  and  all  premiums 
or  moneys  which  shall  have  been  paid  in 
respect  thereof  shall  be  forfeited  to  the  use 
of  the  said  company."  The  following  printed 
indorsement  appeared  on  the  policy  after  the 
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signatures  of  the  directors:  "Memorandum, 
28th  November,  1863:  It  is  hereby  agreed 
that  the  life  assured  by  tliis  policy  shall  have 
permission  to  reside  in  any  part  of  North 
America  to  the  northward  of  thirty-six  de- 
grees, and  thirty  minutes  of  north  latitude, 
but  not  to  the  westward  of  the  Rocky  Moun- 
tains, and  likewise,  from  the  first  day  of 
Xovember  to  the  first  day  of  July,  to  travel 
and  reside  in  any  place  in  these  United  States 
south  of  the  above  limits,  but  not  to  the 
westward  of  the  Rocky  Mountains,  etc."  The 
court,  reading  the  two  clauses  together,  held 
that  the  policy  prohibited  residence  south  of 
thirty-six  degrees  thirty  minutes  north  lati- 
tude between  July  and  November,  and  that 
the  policy  had  been  avoided  by  the  residence 
of  the  insured  in  New  Orleans  within  the 
prohibited  months,  in  spite  of  a  permission 
granted  him  "to  proceed  to  new  Orleans," 
which  the  court  held  not  to  include  a  per- 


tence.  I  am  inclined  to  think,  taking  this  ex- 
pression in  conjunction  with  the  subsequent 
words,  'and  for  so  long  thereafter  as  an  extra 
premium  shall  from  time  to  time  be  paid,' 
that  it  has  reference  to  the  residence  only, 
and  not  to  the  time  consumed  by  the  voyage. 
But,  admitting  that  there  may  be  some  doubt 
as  to  this,  I  think  we  are  entitled  to  look 
at  the  recital  to  ascertain  the  meaning.  That 
recital  is  as  follows:  'The  life  assured  under 
this  policy  being  about  to  proceed  to  and 
reside  at  Belize,  in  the  state  of  Honduras, 
and  an  extra  premium  of  twenty  guineas 
having  been  paid  for  the  extra  risk  for  such 
residence  for  one  year,'  etc.  Now,  that  in 
terms  excludes  the  time  to  be  occupied  in 
the  voyage  out.  I  think  the  terms  of  the 
permission  must  be  construed  by  that  re- 
cital; and  the  effect  of  the  whole  is,  that  the 
person  insured  was  to  have  twelve  months' 
residence    at    Belize,    independently    of    the 


minion  to  reside  in  New  Orleans. 
/AVords  in  a  restriction  on  travel  or  resi- 
dence in  a  policy  are  construed  strictly 
against  the  insurer  and  in  favor  of  the  in- 
sured, and,  if  ambiguous,  will  receive  that 
constraction  which  will  sustain  the  policy. 
Notman  v.  Anchor  Assur.  Co.  4  C.  B.  N.  S. 
476,  93  E.  C.  L.  476,  4  Jur.  N.  S.  712,  27 
L.  J.  C.  PI.  275,  6  W.  R.  688;  Converse  v. 
Knights  Templars,'  etc.  Indemnity  Co.  93  Fed. 
148,  35  C.  C.  A.  232,  affirmed  94  Fed.  1021, 
35  C.  C.  A.  678y^And  see  the  reported  case. 
In  Notman  t.  Anchor  Assur.  Co.  supra,  the 
policy  under  consideration  prohibited  going 
beyond  the  limits  of  Europe  without  the 
leave  of  the  directors.  The  following  memo- 
randum was  indorsed  on  the  back  of  the  poli- 
cy: "The  life  assured  under  this  policy  being 
about  to  proceed  to  and  reside  at  Belize,  in 
the  state  of  Honduras,  and  an  extra  premium 
twenty  guineas  having  be^n  paid  for  the  extra 
risk  for  such  residence  for  one  year,  permis- 
sion is  hereby  granted  to  the  life  assured 
to  proceed  and  reside  at  Belize  aforesaid,  and 
for  the  time  aforesaid,  and  for  so  long  there- 
after as  the  extra  premium  shall  from  time 
to  time  be  paid  along  with  the  premium 
payable  on  this  policy  as  within  expressed." 
The  insured  paid  the  extra  premium  for  a 
year's  foreign  residence  in  June,  1853,  but 
he  did  not  start  his  foreign  residence  until 
June,  1856.  The  company  contended  that  the 
permission  had  been  given  only  for  the  year 
immediately  following  June,  1853,  but  the 
court  sustained  the  contention  of  the  plain- 
tiff that  a  year's  foreign  residence  whenever 
takm  was  within  the  meaning  of  the  per- 
mission. Cockbiirn,  C.  J.,  said:  "It  is  true 
that  tlic  language  is  somewhat  ambiguous; 
and  it  is  doubtful  whether  the  words  *for 
the  time  aforesaid*  have  reference  to  the 
proceeding  to  as  well  as  the  residing  at 
Belize,  or  only  to  the  last  part  of  the  sen- 


V^  time  occupied  by  the  voyage.  It  is  said  that 
that  period  is  to  date  from  the  23rd  of 
June,  1853,  but  there  is  nothing  to  be  found 
in  the  contract  to  define  the  period  from 
which  the  twelve  months'  residence  is  to  date. 
Mr.  Bovill  has  pointed  out  reasons  of  con- 
siderable cogency  why  the  company  should 
find  it  to  their  interest  to  give  such  per- 
mission for  foreign  residence  commencing  at 
or  within  a  reasonable  time  after  the  applica- 
tion. Nothing  could  be  more  easy  than  to 
express  that  in  plain  terms  in  the  instrument 
itself:  The  permission  might  be  grajited  for 
a  residence  from  a  given  day  to  another 
given  day.  They  have  not,  however,  done  so 
here:  The  permission  is  given  simply  for 
a  twelve  months'  residence  at  Belize,  without 
specifying  any  period  from  which  that  resi- 
dence is  to  date.  This  instrument  being  the 
language  of  the  company,  must,  if  there  be 
any  ambiguity  in  it,  be  taken  most  strongly 
against  them;  and  there  is  nothing  to  show 
that  the  agreement  is  necessarily  to  date 
from  the  23rd  of  June,  1853."  In  Converse 
v.  Knights  Templars,'  etc.  Indemnity  Co. 
93  Fed.  148,  35  C.  C.  A.  232,  affirmed  94 
Fed.  1021,  35  C.  C.  A.  678,  the  policy  in  suit 
allowed  residence  in  the  United  States  south 
of  the  thirty-second  parallel,  except  between 
the  first  dav  of  Julv  and  the  first  dav  of  No- 
veniber  in  each  year,  and  in  several  other 
designated  limits.  A  further  clause  provided 
that  "he  may  also  pass  as  a  passenger  by  the 
usual  routes  of  public  conveyance  to  and 
from  any  port  or  place  within  the  foregoing 
limits;  but,  if  he  shall,  at  any  time  during 
the  continuance  of  his  membership  in  this 
company,  pass  beyond  or  be  without  the  fore- 
going limits,  .  .  .  then  in  each  and  every 
of  the  foregoing  cases,  this  policy  shall  be- 
come null  and  void."  The  court  held  that 
the  words  "foregoing  limits"  in  the  second 
clause  had  a  wider   meaning  than   had   the 
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8ame  words  in  the  firiiit  clause,  since  when 
used  in  the  second  clause  thev  also  included 
the  usual  routes  of  travel  to  and  from  ports 
and  places  within  the  permitted  limita,  and 
that,  therefore,  where  the  insured,  in  going 
between  places,  both  of  which  were  within  the 
permitted  limits,  was  carried  by  the  ordinary 
routes  of  travel  to  New  Orleans,  which  was 
without  the  permitted  limits,  the  policy  was 
not  for  that  reascjn  avoided  by  the  second 
quoted  clause.  The  court  said:  "The  right 
given  to  travel  in  or  through  any  region 
where  residence  is  permitted  for  any  part  of 
the  year,  and  from  any  port  or  place  in  one 
of  those  regions  to  another  by  the  usual 
routes  of  conveyance,  is  not  limited  to  any 
part  of  the  year;  and  the  prohibition  of  the 
next  clause  is  against  going  or  being  outside 
of  the  limits  of  residence  and  of  travel,  as 
defined  in  the  preceding  clause.  As  employed 
in  the  second  clause,  the  words  'the  foregoing 
limits'  evidently  have  a  wider  scope  than  the 
same  words  in  the  preceding  clause.  Besides 
the  regions  of  permitted  residence,  they  in- 
clude the  usual  routes  of  travel  to  and  from 
ports  and  places  in  those  regions.  The  mean- 
ing, therefore,  is  that  if  the  assured  shall 
pass  beyond  or  be  without  the  regions  in 
which  residence  is  permitted,  except  to  go, 
as  a  passenger,  by  the  usual  lines  of  convey- 
ance between  ports  or  places  within  those 
regions,  the  policy  shall  be  void;  and  per- 
haps it  is  to  be  inferred,  though  it  is  not  ex* 
plicitly  stated,  that  if  he  shall  be  in  a 
specified  region  of  residence,  but  at  a  time 
when  residence  there  is  not  permitted,  except 
it  be  to  'pass,  as  a  passenger,*  upon  a  usual 
route  of  travel,  the  policy  shall  become  void. 
If  any  such  inference  against  the  assured 
is  allowable,  that  would  seem  to  be  the  ut- 
most scope  of  it.^ 


it 


IlluHtrative  Applications. 

It  has  been  held  that  where  a  policy  re- 
stricts the  residence  of  the  insured  by  for- 
.bidding  him  to  reside  in  certain  localities 
or  outside  of  certain  limits,  the  restriction 
is  not  violated  by  a  mere  temporary  stay 
in  the  forbidden  localities  or  outside  the 
prescribed  limits.  Converse  v.  Knights 
Templars,'  etc.  v.  Indemnity  Co.  93  Fed.  148, 
35  C.  C.  A.  232,  94  Fed.  1021,  35  C.  C.  A. 
678.  See  Mutual  Ben.  L.  Ins.  Co.  v.  Martin, 
108  Ky.  11,  55  S.  W.  694,  21  Ky.  L.  Rep. 
1465,  wherein  the  court  considered  that  a 
stay  of  several  months  in  Japan  was  no 
breach  of  a  clause  in  the  policy  forbidding  his 
residing  there.     And  see  the  reported  case. 

Where  an  express  condition  in  a  policy 
makes  it  void  if  the  insured,  without  the 
consent  of  the  company,  shall  pass  outside 
certain  geographical  limits,  or  shall  travel 
•in  certain  prohibited  localities,  a  breach  of 


the  condition  will  work  a  forfeiture  or  avoid- 
ance  of  the  policy.  liathaway  v.  Trenton 
Mut.  L.  etc.  Ins.  Co.  11  Cush.  (Mass.)  448: 
Evans  v.  U.  S.  Life  Ins.  Co.  64  N.  Y.  304, 
affirming  3  Hun  687,  6  Thomp.  &  C.  331; 
Douglas  V.  Knickerbocker  L.  Ins.  Co.  83  N. 
Y.  493,  55  How.  Pr.  104,  affirming  45  Super. 
Ct.  313;  Nightingale  v.  State  Mut.  L.  Ins.  Co. 
6  R.  I.  38.  In  Douglas  v.  Knickerbocker  L. 
Ins.  Co.  supra,  the  court  said:  "It  is  pro- 
vided in  the  body  of  the  policy  that  any  vio- 
lation of  the  conditions  there  named,  among 
which  is  the  one  against  travel  upon  the  seas 
without  consent,  shall  avoid  the  policy.  They 
are  all  conditions  subsequent  and  the  viola- 
tion of  any  one  of  them,  ipso  facto,  avoided 
the  policy  without  any  notice  from  the  com- 
pany. The  forfeiture  of  the  policy  was  ex- 
pressly stipulated,  and  we  know  of  no  prin- 
ciple of  equity  which  would  authorize  any 
court  to  relieve  against  such  a  forfeiture. 
There  is  certainly  no  authority  in  this  state 
justifying  such  relief.  Even  if  a  court  of 
equity  would,  in  any  case,  g^ant  relief  against 
such  a  forfeiture,  there  are  no  circumstances 
here  which,  upon  equitable  principles,  would 
sanction  such  relief.  The  forfeiture  was  not 
incurred  by  accident,  ignorance,  mistake  or 
any  overpowering  necessity.  It  was  incurred 
in  the  eflforts  of  the  assured  to  escape  from 
the  hands  of  the  law." 

Where  a  policy  provides  that  permits  of 
the  company  will  be  granted  on  reasonable 
terms  for  persons  insured  to  make  voyages 
to  any  foreign  country,  such  a  provision  does 
not  impose  an  absolute  imqualified  duty  on 
the  company  to  grant  such  a  permit,  but 
leaves  a  discretion,  not  only  as  to  pecuniary 
terms,  but  also  as  to  routes  and  manners  of 
travel.  And  a  court  of  equity  will  not  sub- 
stitute its  discretion  for  that  of  the  insur- 
ance company  by  compelling  the  granting  of 
a  permit  nunc  pro  tunc  after  the  insured 
has  made  a  prohibited  voyage  without  asking 
for  or  securing  a  permit.  Douglas  v.  Knicker- 
bocker L.  Ins.  Co.  83  N.  Y.  492,  55  How.  Pr. 
104,  wherein  the  plaintiffs  sued  for  the 
recovery  of  the  amount  of  a  policy  on  the 
life  of  William  £.  Tweed,  who  escaped  from 
the  custody  of  the  sheriff  of  New  York,  who 
held  him  under  civil  process  of  arrest,  tii-l 
fled  to  Vigo,  Spain,  in  violation  of  a  provision 
of  the  policy  prohibiting  a  voyage  on  the 
seas,  and  without  a  permit  from  the  company. 
The  court  said:  "On  the  back  of  the  policy 
was  printed  the  following:  'Written  permits 
signed  by  the  president  or  secretary  of  the 
company  will  be  granted  on  reasonable  terms 
for  persons  insured  in  this  company  to  make 
voyages  to  any  foreign  country.*  The  claim 
of  the  plaintiffs  is  that  it  was  incumbent 
upon  the  defendant  to  grant  a  permit  for 
travel  upon  the  seas  when  demanded,  upon 
the  payment  of  a  reasonable  charge;    that 
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a  forfeiture  of  the  policy  is  not  caused  by  a 
failure  to  obtain  such  a  permit  before  the 
forbidden  travel;  but  that  the  court  at 
special  term  should  have  ascertained  what 
a  reasonable  charge  would  have  been,  and 
allowed  it  to  the  defendant  as  a  deduction 
from  the  amount  otherwise  due  the  plaintiffs. 
It  is  not  provided  that  the  permit  will  be 
granted  upon  the  payment  of  a  reasonable 
charge,  but  that  it  will  be  granted  upon 
'reasonable  terms.'  The  defendant  could  not 
only  make  a  reasonable  charge  for  a  permit, 
but  could  impose  other  terms,  such  as  the 
time,  mode  and  route  of  travel.  If  it  un- 
reasonably refused  a  permit,  it  is  possible 
that  a  case  might  be  made  which  would  au- 
thorize a  court  of  equity  to  compel  the  grant- 
ing of  one.  But  the  terms  upon  which  one 
is  to  be  granted  are  so  far  in  the  discretion 
of  the  company  that  it  would  be  a  very  rare 
and  extraordinary  case  which  would  author- 
ize any  court  to  substitute  its  discretion  for 
that  of  the  company  in  regulating  the  terms 
of  such  a  permit.  But  here  the  permit  was 
not  asked  for;  the  voyage  across  the  ocean 
was  taken  in  violation  of  the  condition  in  the 
policy,  and  the  company  was  deprived  of  the 
opportunity  to  fix  tlie  terms  upon  which 
it  would  consent  to  the  vovage.  Tlie  assured 
chose  his  own  time,  route  and  mode  of  travel, 
and  the  policy  became  void  by  its  express 
terms.  There  is  nothing  now  for  a  court  of 
equity  to  act  upon ;  there  are  no  terms  to  pre- 
j5(TiI)e,  and  there  is  no  power  to  relieve  from 
the  forfeiture,  although  the  assured  returned 
in  safety  to  this  country."    . 

Where  an  insurance  company  gives  consent 
that  the  insured  may  make  a  certain  trip 
which,  without  that  consent,  would  violate 
a  condition  in  the  policy,  the  company  has 
the  right  to  place  such  limitations  as  it 
widhcs  on  the  consent.  If  it  consents  to  a 
trip  by  a  certain  specified  route,  it  is  a 
breach  of  the  condition  for  the  insured  to 
niake  the  trip  by  another  route,  and  that 
breach  causes  an  avoidance  of  the  contract 
of  insurance  in  spite  of  the  fact  that  he 
aotuallv  takes  a  shorter  and  safer  route  than 
that  prescribed.  Hathaway  v.  Trenton  Mut. 
Mfe  &  Fire  Ins.  Co.  65  Mass.  448,  wherein 
the  court  said:  "The  company  were  under 
no  obligations  to  give  any  consent.  It  de- 
pended entirely  upon  their  own  will,  and 
upon  a  new  bargain  to  be  made,  whether  they 
Would  give  or  withhold  it.  In  yielding  it, 
they  had  a  right  to  fix  their  own  terms  and 
to  circumscribe  it  within  such  limitations 
as  they  deemed  expedient.  In  this  case  they 
did  exercise  that  ri<?ht.  Thev  determined 
and  declared  how  far  they  wouM  relax  the 
stringency  of  the  condition.  To  the  extent 
conceded  him,  the  assured  was  relieved  from 
its  obligation  and  effect.  He  was  allowed, 
without  infringing  the  contract  or  incurring 
Add.  Cas.  1917A. — 25. 


the  consequences  of  a  breach  of  its  condition, 
to  make  one  voyage  to  California,  out  and 
home,  in  a  first-rate  vessel.  But  he  was 
restricted  to  two  routes.  He  was  given  the 
choice  of  the  voyage  round  Cape  Horn  or 
the  passage  by  Vera  Cruz.  He  did  not  avail 
himself,  as  he  might  safely  have  done,  of 
either  of  these  routes,  but  returned  from 
California  by  way  of  Panama  and  Chagres. 
For  that  departure  from  the  settled  limits  of 
the  United  States,  and  the  transportation  of 
himself  into  those  places,  no  consent  was 
given  by  the  defendants,  and  therefore  it  was 
a  breach  of  the  condition,  which  rendered  the 
policy  void.  It  is  of  no  consequence  that  the 
route  home  taken  by  the  assured  was,  or 
may  have  been,  as  the  plaintiff  offered  to 
prove,  the  safest  and  shortest.  The  policy 
excluded  him,  if  he  would  avail  himself  of 
the  provisions  and  of-  the  assurance  con- 
tained in  it,  from  being  governed  by  what 
was  advisable  and  expedient.  It  fixed  the 
terms  upon  which  the  promise  should  be 
binding,  and  upon  which  it  should  be  an- 
nulled. By  those  terms  the  parties  are  bound. 
Ill  ere  having  been  a  breach  of  the  condition 
the  contract  is  thereby  rendered  void." 

Where  an  insured  obtains  a  permit  to 
travel  contrary  to  a  restriction  on  travel  in 
the  policy,  and  the  permit  sets  a  time  limit 
within  which  the  insured  must  return,  a 
failure  to  return  within  the  time  limited 
works  a  forfeiture  of  his  rights  under  the 
policy,  although  he  is  so  feeble  or  ill  as  to 
make  the  return  trip  inconvenient.  Evans  v. 
U.  S.  Life  Ins.  Co.  64  N.  Y.  304  {affirming 
3  Hun  587,  6  Tliomp.  &  C.  331,  and  overruling 
Baldwin  v.  Kew  York  Life  Ins.  etc.  Co.  3 
Bosw.  530).  In  that  case  it  appeared  that 
the  policy  prohibited  the  insured  from  visit- 
ing any  part  of  the  United  States  lying 
south  of  the  southern  boundaries  of  Virginia 
and  Kentucky,  between  the  first  days  of 
July  and  November,  without  the  written 
consent  of  the  company.  The  insured  secured 
written  permission  to  visit  Louisiana  and 
to  remain  there  until  July  1st,  1870,  and 
died  in  New  Orleans  in  1872  without  having 
returned.  The  court  said:  "The  claim  on 
behalf  of  the  plaintiff  is  that  he  became  so 
sick  and  feeble  that  he  could  not  return,  and 
hence  that  his  return  was  rendered  impossi- 
ble by  the  act  of  God,  and  that,  therefore,  his 
absence  was  excused  and  there  was  no  breach 
of  the  policy.  Even  if  this  claim  were  other- 
wise valid  the  facts  do  not  sustain  it.  The 
only  proof  upon  the  subject  is  that  he  met 
with  an  accident  before  going  south;  and 
his  health  was  very  poor  in  the  summer  of 
1870,  and  *he  could  only  ride  out  to  the  plan- 
tation in  which  he  was  interested  in  a  buggy, 
and  ride  back,  not  getting  out  of  it,  and 
was  never  any  better.*  No  witness  testified 
that  he  was  too  unwell  to  return  north  or 
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that  he  made  any  effort  to  return,  and  his 
condition  before  July  first  was  not  described. 
To  bring  the  case  within  the  supposed  rule 
there  should  have  been  proof  that  for  some 
time  before  July  first  he  was  unable  to  travel 
by  any  of  the  usual  modes;  not  that  it  was 
merely  inconvenient  for  him  to  travel,  but 
impossible.  He  was  bound  to  return  if  he 
could  travel  by  short  stages,  or  by  incurring 
unusual  expense  to  secure  comfort,  safety 
and  convenience.  But  another  answer  to  this 
claim  is  that  he  took  the  chances  of  being 
able  to  return.  He  went  south  for  business 
purposes,  knowing  that  the  policy  would  be 
avoided  if  he  did  not  return  by  the  first  day 
of  July.  He  had  the  right  to  go  and  remain 
there  until  July  first  without  ,the  permit  of 
the  company.  He  obtained  that  that  he  might, 
without  violating  another  condition  in'  the 
policy,  go  and  return  upon  the  ocean  if  he 
desired  to.  He  was  feeble  when  he  went  and 
he  could  not  go  so  far  south  that  he  could 
not  return,  and  after  remaining  there  until 
he  was  too  feeble  to  return  enable  the  holder 
of  the  policy  to  claim  that  his  return  was 
rendered  impossible  by  the  act  of  God,  and 
that  thus  the  breach  of  the  condition  was  ex- 
cused." 

Wliere  a  permit  is  given  to  an  insured 
person  to  travel  within  a  territory  prohibited 
by  the  terms  of  the  policy,  he  is  not  com- 
pelled to  be  in  constant  conveyance  on  the 
line  of  his  journey  from  the  start  to  the 
end  but  may  make  reasonable  stops  for  a 
purpose  consistent  with  his  character  as  a 
traveler,  including  stops  caused  by  sickness. 
Converse  v.  Knights  Templars*,  etc.  Indem- 
nity Co,  93  Fed.  148,  35  C.  C.  A.  232,  af- 
firmed in  94  Fed.  1021,  35  C.  C.  A.  678,  where- 
in the  court  said:  "As  already  indicated, 
our  opinion  is  that,  to  be  a  passenger  or 
traveler  on  a  journey,  by  a  route  of  public 
conveyance,  one  need  not  be  on  the  constant 
go.  He  may  not  stay  on  his  way  so  long, 
and  under  such  circumstances,  as  to  become 
a  sojourner;  but  he  has  the  right  to  stop, 
as  a  passenger  or  traveler  is  to  be  expected  to 
do,  for  any  purpose  of  business,  health,  or 
pleasure, — and  especially  when  sickness  makes 
it  necessary." 

A  permit  to  visit  localities  prohibited  in 
the  policy  and  a  proviso  in  such  a  permit  are 
to  be  construed  with  reference  to  the  known 
condition  of  the  country  at  the  time  the 
permit  is  given.  Welts  v.  Connecticut  Mut. 
L.  Ins.  Co.  46  Barb.  412,  affirmed  in  48  N.  Y. 
34,  8  Am.  Rep.  518,  wherein  it  appeared  that 
the  policy  contained  a  restriction  forbidding 
the  insured  to  go  south  of  the  thirty-sixth 
degree  of  north  latitude  in  the  United  States; 
that  the  company  gave  him  a  permit  to  go 
south  of  that  latitude  for  one  year,  with  a 
proviso  that  there  was  to  be  no  insurance 
against  death  from  any  of  the  "casualties  or 


consequences  of  war  or  rebellion,  or  from 
belligerent  forces;"  and  that  the  insured, 
while  working  behind  the  Union  army  in 
bridge  building,  met  his  death  at  the  hajids 
of  a  band  of  robbers  unconnected  with  either 
the  Union  or  Confederate  armies.  The  court 
held  that  this  did  not  constitute  meeting  his 
death  from  any  "casualties  or  consequences 
ef  war  or  rebellion"  and  said:  "It  is  true 
that  Welts  ran  the  peril  of  encountering  such 
robbers  by  going  into  Tennessee,  but  this,  I 
think,  was  part  of  the  risk  contemplated  by 
the  permit.  The  same  peril  would  have  been 
encountered  if  he  had  been  traveling  quietly 
in  that  section  of  the  country,  simply  passing 
from  one  place  to  another  in  any  part  of  the 
United  States  south  of  the  line  of  thirty-six 
degrees  of  north  latitude.  This  permit  is  to 
be  construed  with  reference  to  the  known 
condition  of  the  country  at  the  time  it  was 
given,  and  the  parties  must  both  be  deemed 
to  have  known  what  the  ordinary  perils  were 
in  the  country  where  the  insured  proposed 
to  go,  and  their  contract  must  be  interpreted 
in  the  light  of  this  assumption." 

A  restriction  against  travel  in  any  vessel 
other  than  a  decked  vessel  has  been  held  not 
to  be  violated  by  traveling  in  the  steerage 
of  a  first-class  decked  vessel.  Taylor  v.  ^Ktna 
Life  Ins.  Co.  13  Gray  (Mass.)  434,  wherein 
the  court  said:  **No  authority  was  cited 
which  sustains  the  position  that  Andrew 
Taylor,  by  taking  passage  as  a  steerage 
passenger,  failed  to  conform  to  the  license 
given  to  him  by  the  defendants,  to  pass  by 
sea  in  first-class  decked  vessels,  of  which  the 
steamship  in  which  he  took  passage  is  ad- 
mitted to  be  one.  And  the  court  do  not 
know,  judicially  or  otherwise,  that  life  is 
less  safe  in  the  steerage,  than  in  any  other 
apartment  of  a  vessel." 

In  Forbes  v.  American  Mut.  L.  Ins.  Co.  15 
Gray  (Mass.)  249,  77  Am.  Dec.  300,  it  was 
held  that  where  an  insured  was  described  in 
the  policy  as  living  in  Valparaiso,  the  descrip- 
tion gave  him  the  right  to  live  there;  that 
a  permission  in  the  policy  to  travel  to  cer- 
tain other  named  places  could  not  be  con- 
strued to  exclude  by  implication  permission 
to  reside  in  Valparaiso;  and  that  an  indorse- 
ment on  the  policy  of  a  permission  to  reside 
in  Valparaiso  also  conditioned  on  the  pay- 
ment of  a  certain  sum,  which  sum  was  left 
blank  and  was  not  filled  out  when  the  policy 
was  delivered,  could  not  operate  to  deprive 
the  insured  of  the  privilege  granted  him  in 
the  completed  parts  of  the  policy. 

In  Bevin  v.  Connecticut  Mut.  L.  Ins.  Co. 
23  Conn.  244,  it  appeared  that  the  insurance 
policy  contained  a  warranty  that  the  insured 
would  not  go  outside  the  United  States.  A 
jjcrmit  was  obtained  from  the  company  where- 
by he  obtained  leave  in  the  following  terms 
to  go  to  California:      "To  pass  by  sea    in 
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decked  vessels,  from  any  port  in  the  United 
States,  to  and  from  any  port  in  North  and 
South  America,  Chagres  excepted,  and  to 
reside  in  California."  In  going  to  California 
the  insured  took  the  route  from  New  York 
by  vessel  to  Vera  Cruz,  across  Mexico  to  the 
port  of  San  Bias,  and  from  there  hy  boat 
to  California.  When  sued  by  the  beneficiary 
after  the  death  of  the  insured,  the  defendant 
company  argued  that  for  the  insured  to  go 
acroBS  Mexico,  instead  of  going  around  the 
cape,  was  a  breach  of  the  travel  restriction 
and  not  included  in  the  permit.  The  court 
discountenanced  this  argument,  but  made  no 
decision  as  to  construction,  holding  the  breach 
of  warranty,  if  any,  to  have  been  waived.  It 
was  said:  '*The  defendants  insist  that  he 
went  across  the  country,  whereas  he  should 
have  gone  round  the  cape.  We  are  unwilling 
to  yield  to  this  objection  so  entirely  foreign 
to  the  merits  of  the  claim,  unless  compelled 
to  by  the  clear  import  of  the  license  given, 
for  Barstow  reached  California  in  perfect 
health,  in  due  time,  and  had  resided  there 
some  three  years,  when  he  died  of  a  sudden 
sickness,  unconnected  with  his  passage  across 
the  country.^ 
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ready  issued,  and  does  not  interfere  with  the 
internal     affairs    of    the    corporation,     nor 
amount  to  the  exercise  of  any  power  of  visita- 
tion, nor  to  the  redress  of  any  public  wrong. 
[See  note  at  end  of  this  case.] 

Refusal  t«  Make  Transfer  —  Remedies 
•f  Assicnee  of  Stock. 

An  assignee  and  holder  of  a  certificate  of 
stock  of  a  foreign  corporation,  by  its  express 
terms  transferable,  when  surrendered,  upon 
the  books  of  the  corporation,  on  its  surrender 
and  on  tlie  refusal  of  its  re^gistered  transfer 
agent  and  its  other  officers  may  sue  in  equity 
to  compel  such  officers  to  make  the  transfer 
and  to  issue  a  new  certificate,  may  sue  the 
corporation  for  its  value  either  in  trover 
or  assumpsit,  may  assert  his  ownership  of 
the  certificate  and  sue  for  the  dividends  de- 
clared upon  it,  or  may  sue  to  compel  specific 
performance  of  the  contract  expressed  there- 
in. 

Travis  v.  Knox  Terpezone  Co.  166  N.  Y. 
App.  Div.  166,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Frank  H.  Travis,  plaintiff, 
against  Knox  Terpezone  Company  et  al.,  de- 
fendants. Demurrer  to  complaint  overruled 
by  Special  Term  of  Supreme  Court.  Order 
affirmed  by  Appellate  Division  of  Supreme 
Court.  Defendants  appeal  on  certified  ques- 
tions. The  facts  are  stated  in  the  opinion. 
Affirmed. 


KNOX  TERPEZONE  COMPANY  £T  AL. 


Lewis  H.  Rogers  and  Henry  M.  V.  Connelly 
for  appellants. 
New  York  Court  of  Appeals — June  8,  1916.  Robert  Sharp  Fletcher  for  respondent. 


215  X.  Y,  269}  109  N.  E.  260. 


Foreign    Corporations    -•    Interferentee 
with  Internal  Aifairs. 

The  courts  of  this  state  will  not  annul  the 
election  of  directors  by  the  stockholders  of  a 
corporation  chartered  in  another  state. 

[See  note  at  end  of  this  case.] 

Corporations   —   Transfer   of   Stock   on. 
Books  —  Remedy  to  Compel. 

£vpn  against  domestic  corporations,  manda- 
mus is  not  a  proper  remedy  to  compel  a 
transfer  of  shares. 

Ctmpelling  Transfer  by  Foreign  Corpo- 
ration* 

The  courts  of  this  state  have  jurisdiction 
to  give  relief  against  the  transfer  sgent  and 
other  officers  of  a  foreign  corporation  having 
their  place  of  business  in  the  state,  who  re- 
fuse to  transfer  its  certificate  of  stock  on 
the  corporate  books,  where  no  considerations 
of  convenience,  efficiency,  or  justice  point  to 
the  courts  of  the  corporate  domicil  as  the  ap- 
propriate tribunal,  since  the  remedy  merely 
enforces  a  contract  between  the  corporation 
^nd  its  member,  and  his  right  to  dividends, 
and  protects  his  ownership  of  a  certificate  al- 


[261]  Cabdozo,  J.— The  defendant  Bjiox 
Terpezone  Company  is  a  New  Jersey  corpora- 
tion. It  has  an  office  for  tlie  regular  trans- 
action of  business  in  New  York.  It  issued 
certificates  of  its  stock  to  one  Knox,  who  as- 
signed them  to  the  plaintiff,  a  resident  of  this 
state.  The  certificates  state  that  they  are 
transferable,  when  surrendered,  upon  the 
books  of  the  company.  The  plaintiff  sur- 
rendered them  to  the  defendant  Schelling, 
who  was  the  vice-president  [262]  and  the 
duly  registered  transfer  agent  of  the  defend- 
ant corporation.  Schelling  acknowledged  in 
writing  the  receipt  of  the  certificates  in  be- 
half of  the  corporation,  and  stated  in  writing 
that  they  would  be  transferred  as  requested. 
Later  the  defendant  corporation  gave  notice 
that  it  "claimed  some  right,  title  or  interest 
in  or  against  the  stock,''  and,  while  retaining 
the  certificates,  refused  to  make  the  transfer. 
The  defendants  Rogers  and  Skinner,  who  are 
respectively  the  president  and  the  treasurer 
of  the  corporation,  joined  in  this  refusal. 
Both  are  residents  of  this  state.  They,  to- 
gether with  Schelling,  are  the  sole  persons 
authorized  to  sign  certificates  of  stock.    The 
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charge  is  made  that  tlieir  refusal  to  make 
the  transfer  was  without  just  cause,  and  that 
the  purpose  was  to  defraud  the  plaintiff  of 
his  rights.  The  complaint  prays  that  the 
plaintiff  be  adjudged  to  be  the  owner  of  the 
shares,  and  that  the  corporation  and  its 
officers  be  directed  to  make  the  transfer  and 
to  issue  new  certificates;  that  the  plaintiff 
recover  judgment  against  the  defendants  for 
$1,000,  the  loss  suffered  by  the  plaintiff 
through  the  refusal  to  transfer  the  shares, 
and  if  the  defendants  have  made  it  impossible 
to  complete  the  transfer,  that  they  be  direct- 
ed to  pay  an  additional  sum  of  money  suf- 
ficient to  compensate  for  the  value  of  the 
stock;  and  that  an  election  of  directors  at  a 
stockholders'  meeting,  at  which  the  plaintiff 
was  prevented  from  voting,  be  declared  illegal 
and  void.  To  this  complaint  the  defendants 
demur  upon  the  grounds:  (1)  That  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  that  the  court  has  not  jurisdic- 
tion of  the  subject  of  the  action;  and  (3) 
that,  for  reasons  stated  in  the  demurrer,  two 
causes  of  action  have  been  improperly  united. 
The  question  of  jurisdiction  is  the  most 
important  one.  The  defendants  urge  that  in 
assuming  jurisdiction  of  this  action,  the  court 
is  assuming  to  regulate  the  internal  manage- 
ment of  a  foreign  corporation.  We  think  the 
criticism  is  unwarranted.  The  question  be- 
fore us  at  this  [263]  time  is  not  whether  the 
plaintiff  is  entitled  to  all  the  relief  demand- 
ed. The  question  is  whether  he  is  entitled  to 
any  felief.  We  think  it  is  true  that  the 
courts  of  this  state  will  not  annul  the  elec- 
tion of  directors  by  the  stockholders  of  a  cor- 
poration chartered  in  another  state  (Wason 
V.  Buzzell,  181  Mass.  338,  63  N.  E.  909; 
Butler  V.  Standard  Milk  Flour  Co.  146  App. 
Div.735,131N.Y.S.451).  It  is  not  material 
to  inquire  now  to  what  extent  the  refusal  to 
adjudicate  such  controversies  is  due  to  the 
absence  of  jurisdiction  in  the  strict  sense,  or 
to  the  inability  to  make  a  decree  effective, 
or  to  considerations  of  policy  and  discretion 
(Beard  v.  Beard,  66  Ore.  512,  517,  133  Pac. 
797,  134  Pac.  1196;  Kimball  v.  St.  Tx)uis, 
etc.  R.  Co.  157  Mass.  7,  8,  31  N.  E.  697,  34 
Am.  St.  Rep.  250;  Wineburgh  v.  U.  S.  Steam, 
etc.  R.  Advertising  Co.  173  Mass.  60,  61,  62, 
63  N.  E.  145,  73  Am.  St.  Rep.  261;  West- 
minster Nat.  Bank  v.  New  England  Electrical 
Works,  73  N.  H.  465,  476,  62  Atl.  971,  111 
Am.  St.  Rep.  637,  3  L.R.A.(N.S.)  551;  Smith 
v.  Mutual  L.  Ins.  Co.  14  Allen  (Mass.)  336, 
343;  Ernst  v.  Rutherford,  etc.  Gas.  Co.  38 
App.  Div.  388,  392,  56  N.  Y.  S  403;  Miller 
v.  Quincy,  179  N.  Y.  294,  301,  72  N.  E.  116). 
But  the  failure  of  that  relief  leaves  untouched 
the  primary  purpose  of  this  action.  The 
primary  purpose  is  to  compel  the  transfer 
of  the  shares  on  the  corporate  books  and  the 
delivery  of  new  certificates.     That  is  relief 


which  the  courts  of  this  state  are  competent 
to  grant.  It  has  been  so  held  by  other  courts 
(Westminster  Nat.  Bank  v.  New  England 
Electrical  Works,  supra;  Guilford  v.  Western 
U.  Tel.  Co.  59  Minn.  332,  61  N.  W.  324,  50 
Am.  St.  Rep.  407;  London,  etc.  Bank  v. 
Aronstein,  117  Fed.  601,  609,  54  C.  C.  A. 
663),  and  we  are  in  accord  with  their  ruling 
The  same  point  was  also  involved,  though 
perhaps  not  fully  considered,  in  Lock  wood  v. 
U.  S.  Steel  Corp.  209  N.  Y.  375,  103  N.  E. 
697,  L.R.A.  1915C  471.  If  North  State  Cop- 
per, etc.  Min.  Co.  v.  Field,  64  Md.  161,  20 
Atl.  1039,  is  to  the  contrary,  we  cannot  fol- 
low it.  In  that  case,  however,  the  excluded 
stockholder  invoked  the  remedy  of  mandamus. 
To  what  extent  control  of  foreign  corpora- 
tions may  be  exerted  through  mandamus,  is 
perhaps  an  open  question.  It  has  arisen 
where  stockholders  have  attempted  to  inspect 
the  corporate  records.  On  the  one  side  is 
Matter  of  Rappleye,  43  App.  Div.  84,  69  N. 
Y.  S.  338,  [264]  on  the  other,  Andrews  v. 
Mines  Corp.  205  Mass.  121,  123,  91  N.  £.  122, 
137  Am.  St.  Rep.  428.  Even  against  domestic 
corporations,  mandamus  is  not  the  proper 
remedy  to  compel  a  transfer  of  shares  (Kort- 
right  V.  Buffalo  Commercial  Bank,  20  W^end. 
(N.  Y.)  91;  Cushman  v.  Thayer  Mfg.  Jewel- 
ry Co.  76  N.  Y.  365,  32  Am.  Rep.  315).  The 
plaintiff  nuikes  an  appeal  to  a  very  different 
jurisdiction.  His  forum  is  a  court  of  equity, 
and  his  grievance  a  breach  of  contract.  We 
are  satisfied  that  in  such  a  forum  and  with 
such  a  grievance,  he  is  entitled  to  relief. 

To  trace  in  advance  the  precise  line  of  de- 
marcation between  the  controversies  affecting 
a  foreign  corporation   in  which  jurisdiction 
will  be  assumed  and  those  in  which  jurisdic- 
tion will  be  declined,  would  be  a  difficult  and 
hazardous  venture.     A  litigant  is  not,  how- 
ever, to  be  excluded  because  he  is  a  stock- 
holder, unless  considerations  of  convenience 
or   of  efficiency   or  of   justice   point  to   the 
courts  of  the  domicil  of  the  corporation   as 
the  appropriate  tribunals.     In  the  words  of 
Knowlton,  C.  J.,  in  Andrews  v.  Mines  Corp. 
(supra,  205  Mass.   123):     "Rights  of  third 
parties,  whether  they  happen  to  be  stockhold- 
ers or  not,  if  the  rights  are  such  as  are  recog- 
nized by  our  laws,  may  be  enforced  by  our 
courts,   unless   they  relate   to  such   internal 
affairs    of   the   corporation    as   ought    to    be 
regulated  only  by  the  courts  of  the  state  or 
country  to  which  it  ow^es  its  existence.'*     The 
juripdiction  now  invoked  is  well  within  the 
limits  of  that  principle.     It  is  not  the  exer- 
cise of  any  power  of  visitation    (Madden   v. 
Penn  Electric  Light  Co.  181  Pa.  St.  618,  37 
Atl.  817;  Ganzer  v.  Roscnfeld,  153  Wis.  442, 
443,  141  N.  W.  121).     It  is  not  the  redress 
of  any  public  wrong    (Ernst  v.  Rutherford, 
etc.  Gas.  Co.  supra;  Miller  v.  Quincy,  supra). 
It  is  the  enforcement  of  a  contract  between 
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the  corporation  and  ita  member.  The  shares 
in  controversy  have  been  issued;  they  have 
he&n  assigned  to  tne  plaintiff;  he  is  their 
owner,  both  in  law  and  in  equity;  and  all 
that  remains  to  be  done  is,  to  register  a  per- 
fected right  (Robinson  v.  National  Bank,  95 
N.  Y.  637,  641).  From  the  moment  of  the 
tender  of  the  certificates  [265]  and  the  re- 
fusal to  transfer  them,  the  corporation  was 
bound  to  pay  dividends  to  the  plaintiff  and 
otherwise  to  recognize  his  rights  as  sharehold- 
er "as  if  it  had  done  its  duty  and  made 
the  transfer  on  its  books"  (Robinson  v.  Na- 
tional Bank,  supra).  We  are  not  dealing 
here  with  an  original  issue  of  stock.  Wheth- 
er any  different  considerations  apply  to  such 
an  issue,  we  do  not  now  decide  (Kansas,  ete. 
R.  Gonstr.  Co.  v.  Topeka,  etc,  R.  Co.  135 
Mass.  34,  46  Am.  Rep.  439).  We  are  pro- 
tecting the  plaintiff's  ownership  of  shares 
already  issued.  The  law  gave  him  a  choice 
of  remedies,  equitable  and  legal.  He  might 
treat  the  refusal  to  transfer  the  shares  as 
a  conversion,  and  sue  the  corporation  for 
their  value  either  in  trover  or  in  assumpsit 
(Sargent  v.  Franklin  Ins.  Co.  8  Pick.  (Mass.) 
19  Am.  Dec.  306,  90;  Kortright  v.  Buffalo 
Commercial  Bank,  20  Wend.  (N.  Y.)  91; 
London,  etc.  Bank  v.  Aronstein,  supra).  He 
might  assert  his  ownership  of  the  shares  ir- 
respective of  the  registry,  and  sue  for  divi- 
dends declared  upon  them  (Robinson  v. 
National  Bank,  supra).  He  might  finally 
maintain  an  action  to  compel  the  specific  per- 
formance of  the  contract  expressed  in  the  cer- 
tificate, and  thereby  place  himself  in  posses- 
sion of  the  evidence  of  title.  None  of  these 
forms  of  action  involves  in  any  prohibited 
sense  a  regulation  of  the  internal  manage- 
ment of  a  foreign  corporation.  That  is  just 
IS  true  of  the  action  which  calls  for  equitable 
remedies  as  it  is  of  the  actions  where  the 
remedy  is  at  law.  In  each  there  must  be  an 
inquiry  into  the  ownership  of  the  shares,  and 
a  determination  of  the  relation  between  the 
claimant  and  his  corporation,  before  the  court 
can  proceed  to  judgment.  In  each  that  in- 
quiry is  merely  preliminary  or  incidental  to 
the  inquiry  whether  a  contract  has  been  brok- 
en, a  tort  committed,  a  right  of  ownership 
infringed.  From  liability  for  such  wrongs  a 
foreign  corporation  is  not  emancipated  be- 
cause it  is  foreign.  The  defendants  are  sub- 
ject to  our  process;  they  have  appropriated 
shares  of  stock  which  belong  to  a  resident  of 
our  state;  and  he  is  entitled  to  the  aid  of 
our  [266]  courts  to  protect  his  ownership 
and  perfect  his  muniments  of  title. 

The  other  objections  to  the  complaint  have 
been  considered,  and  have  been  found  to  be 
untenable. 

The  order  should  be  affirmed  with  costs,  the 
first  and  second  questions  should  be  answered 
in  the  affirmative,  and  the  third  question  in 
the  negative. 


Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Hogan  and  Seabury,  JJ.^  concur. 
Order  affirmed. 


NOTE. 

It  is  held  in  the  reported  case  that  a  for- 
eign corporation  may  be  compelled  by  the 
courts  of  a  state  wherein  it  maintains  an 
office  to  transfer  on  its  books  shares  of  stock 
which  have  been  duly  assigned.  The  cases 
dealing  with  interference  by  the  courts  with 
the  internal  affairs  of  a  foreign  corporation 
are  collated  in  the  notes  to  Babcock  v.  Far- 
well,  as  reported  in  19  Ann.  Cas.  74,  and  137 
Am.  St.  Rep.  284,  and  Van  Dyke  v.  Railway 
Mail  Assoc.  Ann.  Cas.  1913E  455. 
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Maine  Supreme  Judicial  Court — November 

23,  1914. 

112  Me,  361  f  02  Atl,  205. 


Animals  —  Leeal  Statns  of  Cat. 

A  cat  is  a  ''domestic  animal"  within  Pub. 
Laws  1909,  c.  222,  §  17,  providing  that  any 
person  may  lawfully  kill  a  dog  found  worry- 
ing, wounding,  or  killing  any  domestic  ani- 
mal when  the  dog  is  outside  of  the  incloeure 
or  immediate  care  of  its  owner  or  keeper,  as 
there  is  nothing  to  indicate  that  the  term 
"domestic"  is  used  in  other  than  its  ordinary 
and  popular  meaning,  and  the  term  in  its 
popular  meaning  is  a  broad  one,  meaning 
inhabiting,  belonging  or  relating  to  the  house 
or  household  or  household  affairs,  domesticat- 
ed, tame  as  distinguished  from  wild,  living 
in  or  near  the  habitations  of  man  or  by 
habit  or  special  training  in  association  with 
man. 

[See  note  at  end  of  this  case.] 

Same. 

While  cats  are  not  enumerated  by  name  as 
subjects  of  taxation  in  the  statutes,  the  gen- 
eral language  of  the  statutes  is  sufficient  to 
include  them,  even  though  the  owner  has  but 
a  qualified  property. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Supreme  Judicial  Court, 
Knox  county. 

Action  for  damages.  Carl  W.  Thurston, 
plaintiff,  and  Alonzo  A.  Carter,  defendant. 
Judgment  for  defendant.  Plaintiff  alleges  ex- 
ceptions. The  facts  are  stated  in  the  opinion. 
Exceptions  overbuled. 
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L,  M.  Staples  for  plaintiff. 
Frank  B.  Miller  for  defendant. 

[362]  BiBD,  J. — ^This  action  of  trespass  is 
brought  for  the  recovery  of  damages  for  the 
killing  of  the  fox  hound  of  plaintiff  by  de- 
fendant. The  latter,  in  justification,  under 
Pub.  Laws  1909,  Chap.  222,  Sec.  17,  claimed 
that  he  shot  and  killed  the  plaintiff's  dog 
while  it  was  chasing  and  worrying  a  cat 
belonging  to  and  upon  the  land  of  the  defend- 
ant. After  the  introduction  of  all  the  evi- 
dence, the  Court  ordered  a  verdict  for  defend- 
ant. To  this  direction,  plaintiff  filed  his  bill 
of  exceptions  in  which  it  is  stipulated  that  if 
a  cat  is  a  domestic  animal,  the  ruling  below 
is  to  stand,  otherwise  judgment  is  to  be  en- 
tered for  plaintiff  in  the  sum  of  fifty  dollars. 

That  portion  of  Sec.  17,  Chap.  222,  Pub. 
Laws,  1909,  which  defendant  invokes  is  as 
follows: — "Any  person  may  lawfully  kill  a 
dog  which  ...  is  found  worrying,  wound- 
ing, or  killing  any  domestic  animal,  when  said 
dog  is  outside  of  the  enclosure  or  immediate 
care  of  its  owner  or  keeper." 

The  enactment  is  entirely  free  from  techni- 
cal words  or  phrases.  It  is  therefore  to  be 
construed  according  to  the  common  meaning 
the  language:  R.  S.  Chap,  1,  Sec.  6,  I;  State 
v.  Harriman,  75  Me.  567,  46  Am.  Rep.  423. 
Domestic  has  been  variously  defined  by  lexi* 
cographers  but  with  substantial  uniformity  of 
meaning.  "Inhabitating  the  house,  not  wild." 
Johnson's  Dictionary:  ''Belonging  to  the 
house  or  household;  domesticated;  tame; 
Standard  Diet:  Living  in  or  near  the  habi- 
tations of  man;  domesticated;  tame  as  dis- 
tinguished from  wild;  living  by  habit  or 
special  training  in  association  with  man. 
Webster's  New  Int.  Diet:  "Relating  to  or 
belonging  to  the  home  or  household,  or  to 
household  affairs;"  Cent.  Diet.  "Pertaining, 
belonging  or  relating  to  a  house;"  Black's 
Law  Diet.  See  also  Kimball  v.  North  East 
Harbor  Water  Co.  107  Me.  467,  469,  78  AU. 
865,  32  L.R.A.(N.S.)  805.  It  is  a  broad 
term;  Osborn  v.  Lenox,  2  Allen  (Mass.)  207, 
209. 

Tlie  cat  is  defined  as  "A  domestic  animal 
that  catches  mice;"  Johnson's  Diet.  "A  well 
known  domesticated  carnivorous  mammal, 
kept  to  kill  mice  and  rats  and  as  a  house 
pet."  Standard  Diet.  [363]  "A  carnivorous 
quadruped  (felis  domcstica)  which  has  long 
been  kept  by  a  man  in  a  domestic  state,  as  a 
pet  and  for  catching  rats  and  mice;  .  .  . 
(it)  is  not  known  in  the  wild  state."  Web- 
ster's New  Int.  Diet. 

The  time  of  its  first  domestication  is  lost 
in  the  mists  of  the  dawn  of  history  but  it 
is  apparent  that  the  cat  was  a  domestic  ani- 
mal among  the  early  Egyptians  by  whom  it 
came  to  be  regarded  as  sacred  as  evidenced 
by  the  device  of  Cambyses  during  his  inva- 


sion of  Egypt,  B.  C,  525  or  527  which  could 
scarcely  have  been  feasible  if  the  animal  was 
then  wild.  From  that  day  to  this  it  has  been 
a  dweller  in  the  homes  of  men.  In  no  other 
animal  has  affection  for  home  been  more 
strongly  developed  and  in  none,  when  absent 
from  home,  can  the  imimua  revertendi  be 
more  surely  assumed  to  exist. 

''But  the  common  law  has  .  .  .  adopted 
the  test  laid  down  by  Puffendorf,  by  referring 
the  question,  whether  the  animal  be  wild  or 
tame,  to  our  knowledge  of  his  habits,  de- 
rived from  fact  and  experience."  II.  Kent, 
♦349. 

It  is  clear,  therefore,  from  the  popular 
meaning  of  the  word  domestic  and  from  our 
knowledge  of  its  habits  gained  from  fact  and 
experience  that  the  cat  is  a  domestic  animal. 

In  "The  Laws  of  England"  it  is  laid  down 
that  "the  common  law  follows  the  civil  law 
in  classifying  animals  in  two  divisions  as 
follows: 

"(1)  Domestic  or  tame  {domit€B  or  num- 
auetas  natures).  This  class  includes  cattle, 
horses,  sheep,  goats,  pigs,  poultry,  cats,  doga 
and  all  other  animals  which  by  habit  or  train- 
ing live  in  association  with  man.  I.  Hals- 
bury,  365."  And  following  this  definition, 
the  same  author  declares  that  "Domestic  ani- 
mals, like  other  personal  and  movable  chat- 
tels, are  the  subject  of  absolute  property. 
The  owner  can  maintain  trover  for  them,  and 
retains  his  property  in  them  if  they  stray 
or  are  lost."  Id.  See  also  Yates  v.  Higgins 
[1896]  1  Q.  B.  166;  Harper  v.  Marcks  [1894] 
2  Q.  B.  319,  322,  323. 

But  it  is  urged  that  the  cat  is  not  the 
subject  of  larceny  and,  therefore,^  its  owner 
can  have  but  a  qualified  property  therein. 
Among  the  ancient  Britains  it  was  held  to 
have  intrinsic  value  and  the  theft  of  a  cat 
was  punishable  by  fine.  When,  however, 
larceny  became  punishable  capitally,  the 
courts,  to  mitigate  the  severity  of  the  law, 
held  that  certain  animals  were  not  the  sub- 
ject of  larceny  as  not  fit  for  food,  or  as  base, 
or  as  kept  only  for  pleasure,  curiosity,  or 
whim.  [364]  They  are  instanced  by  Black- 
stone,  as  "dogs,  bears,  cats,  apes,  parrots, 
and  singing  birds,  because  their  value  is  not 
intrinsic,  but  depending  only  on  the  caprice 
of  the  owner."  2  Com.  x393.  And  Hawkins, 
speaking  of  the  subjects  of  larceny,  says 
"Thirdly,  they  ought  not  to  be  things  of  a 
base  nature,  as  dogs,  cats,  foxes,  monkeys, 
ferrets  and  the  like,  which,  howsoever  they 
may  be  valued  by  their  owner,  shall  never  be 
so  regarded  by  the  laws,  that  for  their  sakes 
a  man  shall  die."  1  Hawk.  P.  C.  214;  1 
Gabb.  Cr.  L.  569.  And  so  from  the  time  of 
Sir  Mathew  Hale  to  the  case  of  Sentell  v. 
New  Orleans,  etc.  R.  Co.  the  enumeration, 
with  changes  to  suit  the  times  or  individual 
predilections,  has  been  repeated:     1  Hale,  P. 
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C.  512;  166  U.  S.  698,  701.  Cessa^ite  ratione 
Ugis,  cessat  ipsa  lex. 

A  cat  which  is  kept  as  a  household  pet 
may  he  properly  considered  a  thing  of  value. 
It  ministers  to  the  pleasure  of  its  owner,  and 
serves,  as  was  said  hy  Coke  of  falcons,  ob 
vitct  solatium.  Ford  v.  Glennon,  74  Conn.  6, 
7,  49  Atl.  189.  See  also  Mullaly  v.  New 
York,  86  N.  Y.  365,  366.  "It  follows  then, 
that  the  cat  must  stay  at  home." 

If  it  be  urged  that  they  are  not  liable  to 
taxation,  it  is  true  that  they  are  not  enumer- 
ated by  name  as  subjects  of  taxation  in  the 
statutes  of  the  State  but  the  general  language 
of  the  tax  enactments  is  sufficient  to  include 
them,  even  if  the  owner  had  but  a  qualified 
property.  Poultry  is  not  mentioned  by  name 
neither  are  its  various  kinds  in  the  statutes 
respecting  taxation.  Nor  yet  the  ass  albeit 
its  side  issue  is.    But  it  will  scarcelv  be  con- 

•r' 

tended  that  hens,  geese,  ducks,  or  turkeys,  or 
asses  are  not  liable  to  be  taxed. 

The  change  of  sentiment  respecting  ani- 
mals and  the  liglit  in  whicli  they  are  regard- 
ed at  the  present  day  is  admirably  shown  in 
the  provisions  of  law  punishing  cruelties  in- 
flicted upon  them  and  their  sweeping  charac- 
ter is  indicated  in  the  provision  that  the  word 
animal  as  employed  in  our  statutes  upon  this 
subject  "includes  every  living  brute  crea- 
ture." On  the  other  hand  while  enactments 
are  numerous  giving  damage:*  for  injuries 
caused  by  various  animals  and  providing  for 
their  license  and  regulation,  our  statutes  are 
silent  as  to  the  "harmless  necessary  cat." 

It  remains  to  inquire  if  there  be  aught  in 
the  context  of  Pub.  Laws,  Chap.  222,  which 
militates  against  tlie  cx>nclusion  reached.  As 
already  seen  the  word  domestic  is  a  broad 
term  (Osborn  v.  Lenox,  2  Allen  (Mass.)  209), 
and,  while  its  significance  must  always  be  de- 
termined with  reference  to  the  subject  matter 
and  the  relation  in  which  it  appears,  [365] 
Kimball  v.  North  East  Harbor  Water  Co. 
107  Me.  471,  we  find  nothing  in  the  act  in 
question  which  indicates  that  the  term  do- 
mestic is  used  in  other  than  its  ordinary  and 
popular  meaning  as  we  have  found  it  to  be 
defined.  See  Osborn  v.  Lenox,  2  Allen 
(Mass.)  207,  209;  Brown  v.  Graham,  80  Neb. 
281,  284. 

Exceptions   overruled. 

NOTIL 

Iiegal  Status  of  the  Cmt. 

In  General,  391. 
Injuries  by  Cat,  392. 
Injuries  to  Cat,  394. 

In  GeiieraU 

Lord  Coke  states  the  law  of  England  to 
the  efl^ect  that  the  owner  of  a  cat  has  a  mere 
property  in  the  animal  but  that  by  reason  of 


the  baseness  of  its  nature  a  cat  is  not  the 
subject  of  larceny.  He  says:  "A  man  hath 
a  mere  property  in  some  things  that  are  tame 
by  nature,  and  yet  in  respect  of  the  bagene&&r 
of  their  nature,  a  man  shall  not  commit  any 
larceny,  great  or  small,  though  he  steal  them, 
as  of  mastiffs,  blood-hounds,  or  of  other  kind, 
dogs  or  of  cats."  3  Coke  Inst.  109.  Dicta 
in  the  following  American  cases  state  the  law 
similarly:  Blair  v.  Forehand,  100  Mass.  136, 
97  Am.  Dec.  82,  1  Am.  Rep.  94;  Ex  p.  Cooper, 
3  Tex.  App.  489,  30  Am.  Rep.  152.  The  law 
is  stated  by  East  (2  East  P.  C.  614)  as 
follows:  "But  there  are  some  animals  which, 
though  they  may  be  reclaimed,  yet  are  con- 
sidered of  so  base  a  nature  that  no  larceny 
can  be  committed  of  them;  such  as  bears, 
foxes,  monkeys,  cats,  ferrets,  and  the  like." 
And  see  the  quotation  to  the  same  effect  from 
1  Hawk.  P.  C.  214,  in  the  reported  case. 

Such  seems  not,  however,  to  have  been  the 
law  of  the  early  Britons,  for  Blackstone  says 
(2  Bl.  Com.  397) :  "Among  our  elder  ances- 
tors, the  ancient  Britons,  another  species 
of  reclaimed  animals,  viz.,  cats,  were  looked 
upon  as  creatures  of  intrinsic  value;  and  the 
killing  or  stealing  one  was  a  grievous  crime,, 
and  subjected  the  offender  to  a  fine;  especial- 
ly if  it  belonged  to  the  king's  household,  and 
was  the  custos  horrei  regii,  for  which  there 
was  a  very  peculiar  forfeiture."  A  note  to 
that  statement  quotes  Wotton,  L.  L.  Wall. 
13,  c.  6,  §  5  as  follows:  "Si  quis  felem» 
horrei  regii  custodem,  occiderit  vel  furto  ab- 
stulerit,  felis  summa  cauda  suspendatur  cap* 
ite  aream  attingente,  et  in  eam  grana  tritici 
effundantur,  usquedum  summitas  caudae  tri- 
tico  co-operiatur."  The  foregoing  statute  is 
translated  as  follows  in  Ingham  on  Animals, 
p.  33  note:  "If  anyone  shall  steal  or  kill  a 
cat  being  the  guardian  of  the  king's  granary, 
let  the  cat  be  hung  up  by  the  tip  of  its  tail 
with  its  head  touching  the  floor,  and  let 
grains  of  wheat  be  poured  upon  it  until  the 
extremity  of  its  tail  be  covered  with  the 
wheat."  The  amount  of  wheat  thus  required 
to  cover  the  tail  apparently  was  the  maxi- 
mum recovery.  See  also  the  reported  case  for 
a  mention,  of  this  law. 

The  text-writers  of  the  common  law  prac- 
tically always  classed  cats  with  dogs  and  a 
few  other  animals  as  being  the  subject  of 
such  a  qualified  property  as  not  to  be  the 
subject  of  larceny.  There  have  been  a  num- 
ber of  cases,  in  several  jurisdictions,  holding 
that  the  rule  of  the  common  law  regarding 
dogs  has  been  changed,  either  by  statute, 
or  simply  by  the  evolution  of  the  law.  But 
search  has  failed  to  disclose  any  case,  decid- 
ed in  an  appellate  court,  passing  on  the  ques- 
tion whether  cats  are  now  the  subject  ot 
larceny.  The  only  case  which  has  been 
found  dealing  with  this  question  is  the  action 
of  a  police  justice  of  Maryland,  who  issued  a 
warrant  for  the  arrest  of  one  on  a  charge  of 
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the  larceny  of  a  cat.  The  prisoner  was  re- 
leased on  the  authority  of  the  opinion  of  the 
attorney  general  of  the  state  to  the  effect 
that  a  cat  is  not  a  subject  of  larceny.  The 
man  imprisoned  brought  an  action  for  false 
imprisonment,  which,  however,  was  not  ap- 
pealed. See  40  Cent.  L.  J.  41.  It  seems, 
therefore,  that  it  is  still  undecided  whether 
larceny  can  be  committed  of  a  cat. 

The  cat  is  a  domestic  animal,  with  the 
legal  status  of  animals  mansuetae  natti/rae, 
as  opposed  to  tamed  wild  animals  which  are 
ferae  naturae,  Clinton  v.  Lyons  [1012]  3  K. 
B.  198,  81  L.  J.  K.  B.  923,  106  L.  T.  N.  S. 
988,  28  Times  L.  Hep.  462.  But  compare 
the  dictum  in  McDonald  v.  Jodrey,  8  Pa.  Co. 
Ct.  142,  poet,  to  the  effect  that  cats  are  to 
an  extent  more  like  undomcsticated  animals 
of  a  partially  wild  nature. 

A  cat  which  is  kept  as  a  household  pet 
may  be  said  to  be  a  thing  of  value,  and  to 
be  property.  Ford  v.  Glennon,  74  Conn.  6,  49 
Atl.  189.  Whittingham  v.  Ideson,  8  U.  C. 
L.  J.  14,  cited  infra  in  the  subdivision  In- 
juries to  Cat.  In  Ford  v.  Glennon,  supra, 
the  court  said:  "A  cat  which  is  kept  as  a 
household  pet  may  be  properly  considered  a 
thing  of  value.  It  ministers  to  the  pleasure 
of  its  owner,  and  serves,  as  was  said  by  Coke 
of  falcons,  oh  vitae  solatium.  Coke  Inst.  III. 
109;  6  Bac.  Abr.  Trover,  D.  10,  15;  Mullaly 
V.  People,  86  N.  Y.  366."  See  also  the  re- 
ported case. 

But  it  seems  that  cats  are  not  considered 
as  being  of  an  equal  dignity  in  the  law  with 
domestic  animals  useful  for  food,  but  are 
classed  with  dogs  and  a  few  other  animals 
as  being  of  no  intrinsic  worth,  and  as  being 
the  subject  of  only  a  qualified  property.  Such 
at  least  was  the  rule  of  the  early  common 
law,  and  it  was  assumed  to  be  still  the  law 
in  Sentell  v  New  Orleans,  etc.  R.  Co.  166 
U.  S.  698,  701,  17  S.  Ct.  693,  41  U.  S.  (L.  cd.) 
1169.  See  also  Blair  v.  Forehand,  100  Mass. 
136,  97  Am.  Dec.  82,  1  Am.  Rep.  94 ;  McDonald 
V.  Jodrey,  8  Pa.  Co.  Ct.  142.  See  also  the 
quotations  from  Coke,  East,  Hawkins,  and 
Blackstone,  supra,  for  enumerations  classing 
cats  with  dogs  and  others  as  animals  of  a 
base  nature  and  as  qualified  property.  And 
sec  the  reported  case.  In  Sentell  v.  New 
Orleans,  etc.  R.  Co.  166  U.  S.  698,  701,  17 
S.  Ct.  693,  41  U.  S.  (L.  ed.)  1169,  the  court 
enumerated  cats  in  the  list  of  animals  of  a 
base  nature,  which  the  law  considers  on  a 
lower  plane  than  other  domestic  animals. 
The  court  said  in  that  case:  **They  [dogs] 
are  not  considered  as  being  upon  the  same 
plane  with  horses,  cattle,  sheep  and  other 
domesticated  animals,  but  rather  in  the  cate- 
gory of  cats,  monkeys,  parrots,  singing  birds 
and  similar  animals  kept  for  pleasure,  curi- 
osity or  caprice.  They  have  no  intrinsic 
value,  by  which  we  understand  a  value  com- 


mon to  all  dogs  as  such,  and  independent  of 
the  particular  breed  or  individual." 

Injuries  by  Cat, 

Since  the  cat  has  the  legal  status  of  an 
animal  mansuetae  naturae,  its  owner  may 
safely  keep  it,  and  will  not  be  liable  for  its 
trespasses  or  for  injuries  by  it,  in  the  ab- 
sence of  knowledge  on  his  part  of  a  vicious 
or  mischievous  tendency  in  the  individual  cat. 
Clinton  v.  Lyons  [1912]  3  K.  B.  (Eng.)  198. 
81  L.  J.  K.  B.  923,  106  L.  T.  N.  S.  988,  28 
Times  L.  Rep.  462;  Bischoff  v.  Cheney,  89 
Conn.  1,  92  Atl.  660;  McDonald  v.  Jodrey,  8 
Pa.  Co.  Ct.  142.  In  Clinton  v.  Lyons,  supra, 
the  court  said,  per  Bray,  J.:  **lie  law  with 
regard  to  the  keeping  of  dangerous  animals 
is  thus  stated  by  Bowen,  L.J.,  in  Filbum  v. 
People's  Palace,  etc.  Co.  25  Q.  B.  D.  (Eng.) 
258,  at  p.  261:  'If  from  the  experience  of 
mankind  a  particular  class  of  animals  is 
dangerous,  though  individuals  may  be  tamed, 
a  person  who  keeps  one  of  the  class  takes 
the  risk  of  any  damage  it  may  do.  If,  on  the 
other  hand,  the  animal  kept  belongs  to  a 
class  which,  according  to  the  experience  of 
mankind,  is  not  dangerous,  and  not  likely  to 
do  mischief,  and  if  the  class  is  dealt  with  by 
mankind  on  that  footing,  a  person  may  safe- 
ly keep  such  an  animal,  unless  he  knows  that 
the  particular  animal  that  he  keeps  is  likely 
to  do  mischief.'  Now  it  cannot  be  doubted 
that  a  cat  is  an  animal  that  is  dealt  with  bv 
mankind  on  the  footing  that  a  person  may 
safely  keep  it."  In  Bischoff  v.  Cheney,  89 
Conn.  1,  92  Atl.  660,  the  plaintiff  sued  for 
damages  for  injuries  inflicted  by  the  bite  of 
the  defendant's  cat  while  trespassing  on  the 
plaintiff's  premises.  Holding  that  the  owner 
of  a  cat  is  not  bound  to  keep  him  confined 
like  an  animal  fera^  naturae,  the  court  said: 
"Tlie  cat  is  not  of  a  species  of  domestic  ani- 
mals naturally  inclined  to  mischief,  such  as, 
for  example,  cattle,  whose  instinct  is  to 
rove,  and  whose  practice  is  to  eat  and  trample 
growing  crops.  The  cat's  disposition  is  kind- 
ly and  docile,  and  by  nature  it  is  one  of  the 
most  tame  and  harmless  of  all  domestic  ani- 
mals. The  practical  impossibility  of  prevent- 
ing a  cat  trespassing  unless  it  be  confined 
as  would  be  an  animal  ferae  naturae,  the  in- 
frequency  of  damage  from  its  wandering, 
and  the  freedom  to  roam  permitted  it  by  all, 
makes  especially  reasonable  the  rule  that  no 
negligence  can  be  attributed  to  the  mere  tres- 
pass of  a  oat  which  has  neither  mischievous 
nor  vicious  propensities,  and  consequently  no 
liability  attaches  for  such  trespasses,  since 
an  owner  cannot  be  compelled  to  anticipate 
and  guard  against  the  unkno^^7l  and  unusual. 
If,  however,  the  cat  be  of  a  species  having, 
or  in  fact  of,  a  mischievous  or  vicious  die- 
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position,  or  its  owner  knows  this  propensity, 
and  then  permits  the  cat  to  go  at  large  or 
trespass,  he  will  be  liable  for  the  damage 
done  by  it  resulting  from  the  trespass.    His 
liability  arises  from  his  negligence  in  per- 
mitting the  eat  of  this  known  disposition  to 
trespass  or  be  at  large  and  in  his  violation 
of  his  duty  to  use  reasonable  care  to  restrain 
the  cat    The  trial  court  did  not  err  in  failing 
to  comply  with  this  request."     In  McDonald 
V.  Jodrey,  8  Pa.  Co.  Ct.  142,  it  was  held 
that  the  owner  of  a  cat  was  not  liable  for 
the  killing  of  a  canary  bird  by  tlie  cat.    The 
court  said:     ''But  the  owner  of  a  domestic 
animal  is  not  responsible  for  every  depreda- 
tion which  it  may  commit;  he  is,  as  a  rule, 
only  liable  for  the  results  of  its  known  mis- 
chievous tendencies.     .     .     .     These  are  cer- 
tainly forcible  reasons  for  not  extending  tke 
liability  of  the  owner  of  a  domestic  animal 
so  as  to  embrace  such  a  case  as  the  present, 
and,  though  not  passed  upon  in  the  case  from 
which  they  are  quoted,  we  now  adopt  them 
as  the  basis  of  our  judgment.     It  may,  in 
addition,  be  said  that  cats  attach  themselves 
to  places  rather   than   to  persons,  and   are 
rather  harbored  than  owned.     They  are  not 
subject  to  direction  like  dogs,  nor  can  they 
be  put  under  the  same  restraint  as  most  other 
domestic  animals.    To  such  extent,  they  may 
be  regarded  as  still  undomesticated,  and  their 
predatory  habits,  as  but  a  remnant  of  their 
wild  nature.     The  depredations  which   they 
commit   in   their    wanderings   are   to   be   as- 
cribed to  this,  and  may  be  compared  to  the 
damage  done  by  other  animals  of  a  partially 
wild  nature,  such  as  rabbits  or  pigeons  escap- 
ing on  the  land  of  another  for  which  no  ac- 
tion lies.     1  Chitty  PI.  93,  27  Am.  L.  Keg. 
634." 

Tlie  fact  that  a  cat  which  has  had  kittens 
is  known  to  be  inclined  to  be  savage  and  in 
a  vicious  state,  although  gentle  otherwise, 
with  a  tendency  to  attack  dogs  and  even 
persons  on  whose  clothing  the  cat  can  smell 
the  scent  of  a  dog  which  that  person  has 
been  carrying,  does  not  remove  a  cat  which 
has  kittens  from  the  class  of  animals  mansue- 
iae  naturae.  The  owner  of  such  a  cat  will 
still  not  be  liable  for  injuries  inflicted  by 
the  cat's  biting  one  who  has  been  carrying 
a  dog  and  who  has  just  taken  up  the  dog  to 
save  it  from  the  cat's  attack.  Clinton  v. 
Lyons  [1912]  3  K.  B.  (Eng.)  108,  81  L.  J.  K. 
B.  923,  106  L.  T.  N.  S.  988,  28  Times  L.  Rep. 
462,  wherein  it  appeared  that  the  plaintiff, 
with  a  Pomeranian  dog  in  her  arms,  went  in- 
to a  tea  shop  accompanied  by  her  husband. 
There  waa  a  cat  on  the  premises  which  had 
kittens.  Tlie  plaintiff  said  she  put  her  dog 
on  the  floor,  and  the  cat,  which  in  some  way 
had  got  out  of  a  storeroom  where  it  was 
shut  in,  sprang  on  the  dog  and  bit  it.  There 
was  evidence  that  the  dog  had  been  smelling 


at  the  door  of  the  storeroom,  but  the  jury 
found  that  the  cat  was  not  provoked.  The 
plaintiff  interfered  to  save  the  dog,  and  picked 
it  up  while  the  cat  was  still  on  its  back,  and 
gave  it  to  her  husband.  Tlien  the  cat,  as 
she  said,  sprang  on  her  shoulder  and  bit  her 
aim.  She  also  said  tliat  she  was  nowhere 
near  the  dog  when  the  cat  bit  her.  There 
was  evidence  that  a  notice  had  been  put  up 
prohibiting  the  admission  of  dogs,  but  the 
plaintiff  denied  having  seen  it.  The  plaintiff's 
husband  said:  "The  manageress  told  me  'all 
cats  with  kittens  are  vicious,  and  natiurallv 
go  for  dogs.' "  A  Miss  Simpson,  who,  as 
authoress  of  the  ''Book  of  the  Cat,''  was 
called  as  an  expert,  said:  "Cats  rearing 
kittens  are  inclined  to  be  savage  and  in  a 
viciouB  state,  even  if  gentle  otherwise.  If 
such  a  cat  smelt  the  dress  of  the  plaintiff, 
who  had  been  carrying  a  dog,  it  might  attack 
her,  that  is,  if  it  was  in  a  vicious  state,  or 
had  been  frightened."  Ridley,  J.  said:  "As 
to  the  first  point,  the  facts  appear  to  me  to 
show  that  the  cat  was  not  dangerous  to  hu- 
man beings  but  to  dogs,  and  that  nothing 
would  have  happened  had  not  the  plaintiff 
taken  the  dog  with  her  into  the  room.  It 
would  be  a  strong  thing  to  hold  that  a  cat 
when  vicious  with  dogs  (because  she  has 
kittens)  ceases  to  be  a  domestic  animal  and 
becomes  ferae  naturae,  so  that  her  owner  is 
responsible  for  all  eventualities,  as  in  Baker 
y.  Snell  [1908]  2  K.  B.  (Eng.)  352,  825.  An 
animal  may,  indeed,  be  dangerous  from  a 
temporary  cause,  as  was  the  case  in  Barnes 
V.  Lucille,  96  L.  T.  N.  S.  (Eng.)  680,  but 
there  it  was  shown  that  while  with  puppies 
that  dog  was  dangerous  to  mankind,  so  that 
it  was  for  a  time  ferae  naturae.  But  this 
cat  was  not  dangerous  to  mankind,  nor  would 
any  miRchief  have  happened  but  for  the  pres- 
ence of  the  dog  brought  by  Mrs.  Clinton. 
Mr.  McCall,  however,  contended  that-  such 
a  cat  must  nevertheless  be  accounted  fera^ 
naturae  because  it  is  vicious  towards  such 
of  mankind  as  are  carrying  dogs  and  must 
be  likened  to  the  bull  which  attacked  a  per- 
son wearing  a  red  handkerchief.  Hudson  v. 
Roberts,  L.  R.  6  Exch.  (Eng.)  697.  In  that 
case  the  defendant  said  after  the  accident 
that  he  knew  that  the  bull  (or  a  bull)  would 
run  at  anything  red,  and  that  was  left  to 
the  jury  as  knowledge  of  scienter.  The  court 
refused  to  interfere,  saying  that  there  was 
evidence  for  the  jury,  and  I  am  much  dis- 
posed to  agree;  for  I  think  that  a  bull  which 
is  vicious  to  persons  wearing  a  red  tie  may 
well  attack  a  person  without  one.  But  the 
hostility  of  cat  and  dog,  on  the  other  hand, 
has  passed  into  a  proverb,  and  I  am  not  dis- 
posed to  say  that  if  a  cat  attacks  a  dog,  and 
by  accident  a  person  who  happens  to  be  there, 
the  cat  is  therefore  dangerous  to  mankind. 
I  think  the  cat  is  not  to  be  classed  as  danger- 
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oils  to  mankind,  but  that  the  bull  is.  I 
have  looked  at  Baldwin  v.  Casella,  L.  K.  7 
Exch.  (Eng.)  325,  which  was  quoted  in  the 
argument,  and  find  it  is  not  against  this 
view  of  the  law,  although  it  chiefly  turns 
on  another  point,  namely,  whether  the  knowl- 
edge of  the  servant  is  the  knowledge  of  the 
owner.  Taking  this  view  of  the  first  point 
argued,  there  could  have  been  no  liability  on 
the  defendants  had  the  occurrence  taken  place 
under  circiuustances  placing  no  liability  on 
them  except  such  as  would  arise  from  the 
mere  ownership  of  the  cat."  And  it  was 
further  said  by  Bray,  J.:  "Farwell,  L.J.,  in 
Baker  v.  Snell  [1908]  2  K.  B.  (Eng.)  825, 
says  that  it  is  a  wrongful  act  to  keep  a 
dangerous  animal.  Is  it  a  wrongful  act  to 
keep  a  cat  with  kittens?  If  so,  a  good  many 
people  are  doing  wrongful  acts  every  day  and 
the  breeding  of  cats  must  be  stopped.  The 
law  recognizes  that  it  is  proper  and  useful 
to  keep  cats,  and  how  is  that  to  be  done  if 
the  cats  are  not  to  have  kittens?  Perhaps 
the  dictum  of  Farwell,  L.J.,  goes  too  far; 
but  is  it  to  be  said  that  a  person  who  keeps 
a  cat  that  has  kittens  does  so  at  his  peril? 
Surely  this  would  be  a  most  mischievous  ex- 
tension of  the  law  relating  to  the  keeping  of 
animals.  But  then  it  is  necessary  for  the 
plaintiff  to  show  that  the  defendants  knew 
of  the  danger.  V/hat  evidence  is  there  of 
this  knowledge?  llie  admission  of  the  man- 
ageress that  all  cats  with  kittens  are  vi- 
cious and  naturally  go  for  dogs  does  not  go 
far  enough.  It  is  not  an  aoonission  that  they 
are  dangerous  to  persons  who  bring  dogs  into 
a  room  or  shop.  In  my  opinion  there  was  no 
sufficient  evidence  to  support  the  third  find- 
ing of  the  jury,  and  the  plaintiff's  claim  for 
damages  for  personal  injuries  to  herself  on 
this  head  fails." 

Nor  is  the  owner  of  a  cat  which  has  kit- 
tens, and  which  is  therefore  likely  to  at- 
tack dogs,  liable  to  the  owner  of  a  dog  bit- 
ten by  the  cat.  Clinton  v.  Lyon,  supra, 
wherein  under  the  facts  heretofore  set  out, 
the  court  said  per  Bray,  J.:  *'It  remains  to 
consider  whether  there  was  any  evidence  to 
support  the  claim  for  damages  for  injuries 
to  her  dog.  Now  it  is  certainly  the  common 
experience  of  mankind  that  cat  and  dog  will 
fight  whether  the  cat  has  kittens  or  not,  but 
it  would  be  ridiculous  to  hold  that  for  that 
reason  every  person  who  keeps  a  dog  or  a 
cat  does  so  at  his  peril  and  is  responsible 
for  any  damage  his  cat  will  do  to  his  neigh- 
bor's dog  or  his  dog  will  do  to  his  neighbor's 
cat.  Tliere  is  no  case  to  be  found  in  the  books 
showing  such  a  liability.  Then  did  the  de- 
fendants invite  the  dog  into  their  shop? 
There  is  no  finding  to  that  effect,  and  it  can- 
not be  sufficient  if  they  permitted  it  to  come 
in.  In  my  opinion  the  plaintiff's  case  equal- 
ly falls  as  regardfl  the  damage  arising  from 


the  injuries  to  her  dog.  It  is  to  be  observed 
that  the  jury  did  not  assess  the  damages 
separately,  and  therefore  the  verdict  cannot 
stand  if  either  claim  fails.  In  my  opinion, 
however,  both  claims  fail,  and  the  action 
should  be  dismissed  with  costs  here  and  be- 
low." 

It  seems  that  the  owner  of  a  cat  known 
to  him  to  be  vicious  will  be  liable  for  in- 
juries infiicted  by  it  while  trespassing,  if  ix* 
is  negligent  in  failing  to  restrain  or  in  the 
manner  of  restraining  it;  and  that  in  such 
a  case,  a  presumption  of  negligence  in  its 
restraint  will  arise  from  the  mere  fact  of  its 
trespassing.  Bischoff  v.  Cheney,  SO  Conn.  1, 
92  Atl.  660.  See  also  McDonald  v.  Jodrey, 
8  Pa.  Co.  Ct.  142.  And  see  Jones  v.  Southern 
R.  Co.  (S.  C.)  90  S.  E.  183,  wherein  it  seems 
to  have  been  assumed  that  a  master  may  be 
liable  for  injuries  inflicted  on  a  servant  by  a 
cat,  if  the  master  was  negligent;  but  wherein 
the  decision  went  off  on  other  grounds. 

Injuries  to  Cat, 

It  seems  that,  at  least  at  the  early  common 
law,  one  finding  a  cat  in  his  ''conic"  or 
rabbit  warren  could  justifiably  kill  it, 
for  it  was  said  by  Popham,  J.,  in  Wadhurst 
V.  Damme,  Cro.  Jac.  (Eng.)  45:  "The  com- 
mon use  of  England  is,  to  kill  dogs  and  cats 
in  all  warrens  as  well  as  any  vermin;  which 
shows  that  the  law  hath  been  always  taken 
to  be,  that  they  may  well  kill  them,  so  the 
justification  is  good.  Wherefore  it  accord- 
ingly was  adjudged  for  the  defendant."  That 
case  is  not  direct  authority,  however,  because 
it  was  concerned  with  the  killing  of  a  dog 
instead  of  a  cat. 

But  it  is  not  justifiable  to  kill  another's 
cat  merely  because  it  is  a  trespasser.  Tlie 
owner  of  the  cat  has  a  property  right  in  it, 
and  may  recover  damages  for  its  killing, 
which  damages  may  be  in  excess  of  the  actual 
market  value  of  the  cat,  if  there  arc  attend- 
ant circumstances  of  aggravation.  \Vhitt Ing- 
ham V.  Ideson,  8  U.  C.  L.  J.  14,  wherein  the 
court  said,  as  quoted  in  Ingham  on  Animals: 
"Whether  ferae  naturae  or,  as  other  authori- 
ties consider  them,  domitae  naturae,  the  point 
to  be  decided  is  whether  cats  being,  as  well 
as  dogs  and  certain  other  animals,  what  the 
law  terms  of  a  base  nature  by  reason  of  their 
not  being  fit  for  the  food  of  man,  are  or  are 
not  the  subject  of  property.  For  if  they  are, 
there  is  no  doubt  that  trespass  will  lie  for 
killing  them,  since  damages  may  be  recovered 
in  that  form  of  action  for  any  injury  of  a 
forcible  kind  done  to  anything  whatever  in 
which  a  man  has  property.  .  .  .  What 
say  the  authorities  on  the  point?  So  far  as 
I  know  it  has  never  been  the  subject  of  a 
judicial  decision  in  any  of  the  courts  at 
Westminster.    The  only  sources,  therefore,  to 
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which  wc  can  have  recourse  for  iuformation 
are  the  text-writers  of  authority;  and  the 
only  one  who  supports  the  view  urged  for  the 
defendant  at  the  trial  is  Mr.  Chitty  in  his 
work  on  the  Pi*actice  at  Law.  He  tiiere  lays 
it  down  that  'trespass  in  general  lies  for 
taking  any  animal  or  bird  out  of  the  actual 
possession  of  a  person  who  has  secured  the 
same;  but  no  action  lies  for  enticing  from 
the  premises  of  the  owner  and  afterwards 
killing  or  injuring  a  cat,  which  is  not  con- 
sidered of  any  value  in  law.'  He  quotes  no 
authority  for  this  statement,  and,  so  far  as 
I  have  been  able  to  ascertain,  it  is  wholly 
misupported  by  any  [citing  as  authorities  for 
the  proposition  that  civil  remedies  exist  even 
when  the  animal  is  not  the  subject  of  larceny, 
Bl.  Com.  Bac.  Abr.  Toller  Exrs.  and  the  Re- 
port of  the  Criminal  Law  Com'rs.]  .  .  . 
With  this  great  weight  of  authority  against 
Mr.  Chitty's  single  dictum,  I  have  no  hesita- 
tion in  giving  it  as  my  opinion  that  a  person 
may  have  a  property  in  a  cat  and,  therefore, 
that  an  action  will  lie  to  recover  damages 
for  killing  it.  There  may  be  circumstances 
under  which  it  would  be  justifiable  to  kill  a 
cat;  but  it  is  not  justifiable  to  do  so  merely 
because  it  is  a  trespasser,  even  though  after 
game.  These  facts  alone  were  not  sufficient, 
in  my  opinion,  to  justify  the  defendant  in 
kUling  it." 

The  owner  of  a  cat  may  use  force  to  repel 
the  attack  of  another  animal  on  his  cat,  and 
will  not  be  held  liable  for  killing  the  attack- 
ing animal  if  that  is  necessary  to  protect  the 
cat.  Ford  v.  Glennon,  74  Conn.  6,  49  Atl. 
180,  wherein  it  appeared  that  the  defendant 
shot  the  plaintiff's  large  and  valuable  dog  as 
it  stood  with  forcpaws  against  the  tree  up 
which  it  had  chased  the  cat  of  the  defendant, 
after  having  already  once  caught  and  injured 
the  cat,  but  having  turned  it-  loose  on  hear- 
ing the  scream  of  the  defendant's  wife.  The 
decision  in  that  case  was  influenced  some- 
what, however,  by  the  fact  that  the  defend- 
ant, by  reason  of  his  wife's  screams,  shot  the 
dog  because  he  thought  it  had  attacked  her 
as  well  as  the  cat. 

Under  a  criminal  statute  inflicting  a  pun- 
ishment on  any  person  who  "criminally  tor- 
tures or  causes  or  procures  to  be  tortured 
any  animal,"  it  is  not  a  crime  to  slioot  a  cat 
with  a  saloon  rifle,  intending  to  kill  it,  hit- 
ting but  not  killing  it,  and  then  failing  to 
follow  it  up  and  give  it  the  coup  de  grace. 
Hooker  v.  Gray,  21  Cox  C.  C.  437,  71  J.  P. 
337,  23  Times  L.  Rep.  472,  wherein  the  court 
said,  per  Darling,  J.:  "We  have  really  to 
see  whether  what  he  did  is  a  thing  which 
has  been  forbidden  by  the  legislature  under 
penalty.  All  that  he  actually  did  was  to 
shoot  at  the  cat  at  some  distance  not  so  gi'eat 
that  he  did  not  hit  the  cat;  he  did  hit  the 
cat;  he  shot  at  the  cat  with  a  saloon  rifle. 


The  legislature  has  not  said  that  is  in  itself 
an  act  of  cruelty.  He  wounded  the  cat.  He 
did  not  wound  it  because  he  desired  merely 
to  wound  it.  If  the  magistrates  had  found 
that,  I  should  have  said  they  were  perfectly 
justified  in  holding  in  that  event' that  he  had 
committed  an  offense  under  the  statute,  but 
they  found  that  he  shot  the  cat  with  the  in- 
tention of  killing  it — killing  it  on  the  spot. 
To  say  that  is  cruelty  within  the  statute  I 
think  would  be  saying  what  the  statute  does 
not  say.  Then,  beyond  that,  the  only  facts 
are  that  he  did  not  follow  up  the  cat  and  give 
it  the  coup  de  graoe,  which  is  a  humane 
thing  to  do.  We  cannot  possibly  say  that 
that  is  cruelty  under  the  statute.  To  do  so 
would  be  to  fly  in  the  face  of  the  very  words 
of  Mellor,  J.  in  Powell  v.  Knight  [38  L.  T. 
N.  S.  607].  More  than  that,  if  we  were  to 
say  that  it  would  oblige  anybody  who  was 
shooting  animals,  such  as  rabbits,  hares,  or 
any  such  thing,  and  who  wounded  one,  to 
follow  it  up  and  to  kill  it  at  once.  If  the 
legislature  meant  to  say  that  that  is  the  way 
in  which  shooting  is  to  be  conducted,  they 
must  say  so  in  much  plainer  terms  than  they 
have  said  at  present." 
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Massachusetts  Supreme  Judicial  Court- 
March  1,  1915. 

220  Mass,  364;  107  If,  E.  070. 


Instmctiona  —  Additional  Instructions 
after  Retirement  —  Neoessity  of  OiT- 
ins  in  Open  Conrt  —  Prejndioe. 

Where  the  judge  in  chambers  after  sub- 
mission of  the  cause  instructed  the  jury  in 
writing  at  their  reiquest,  in  the  absence  of 
parties  and  counsel,  as  to  a  matter  which 
was  not  then  or  since  disclosed,  except  that 
the  judge  considered  the  question  immaterial, 
such  action  is  error  requiring  a  new  trial, 
not  being  within  the  provisions  of  St.  1913,  c. 
716,  §  1,  providing  that  no  new  trial  shall 
be  granted  for  any  error  in  pleading  or  pro- 
cedure if,  in  the  opinion  of  the  judge,  on 
motion  for  new  trial,  the  error  did  not  in- 
juriously affect  substantial  rights  of  the  par- 
ties. 

[Sfee  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Suffolk 
county:  Mortoi^,  Judge. 

Action  by  James  E.  Lewis,  plaintiff, 
against   Grace   E.   Lewis,   defendant.     Judg- 
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ment  for  plaintiff.  Defendant  alleges  ex- 
ceptions. The  facts  are  stated  in  the  opinion. 
Exceptions  sustained. 

Arthur  F.  Breed  and  Jos.  O,  Wright  for 
plaintiff. 

Alonzo  E.  Yont  and  Ham,  Frederick  d  YofU 
for  defendant. 

[364]  RUGG,  C.  J.— The  plaintiff  and  the 
husband  of  the  defendant  were  copartners  in 
the  coal  business.  The  defendant  was  ap- 
pointed administratrix  of  the  estate  of  her 
Imsband.  After  some  negotiation  an  agree- 
ment was  reached  whereby  the  plaintiff 
bought  the  share  of  his  deceased  partner  in 
the  business  for  $40,000.  An  "Indenture 
of  Sale''  was  executed  by  the  defendant  both 
as  administratrix  and  individually,  trans- 
ferring to  [365]  him  all  the  right,  title  and 
interest  of  the  estate  of  his  former  partner 
in  the  firm  assets,  including  all  accounts  and 
bills  due  to  the  copartnership,  he  assuming 
all  its  debts  and  obligations.  In  the  mean- 
time, after  the  decease  of  the  husband  but 
before  the  sale,  the  plaintiff  advanced  to  the 
defendant  $720  through  checks  of  J.  E.  Lewis 
and  Company,  the  style  of  the  former  firm, 
and  coal  to  the  value  of  $60.75.  This  action 
is  brought  to  collect  these  charges.  No  men- 
tion was  made  of  this  account  at  the  time 
of  transfer  of  the  share  of  the  deceased  in 
the  partnership,  and  the  plaintiff  did  not 
then  inform  the  defendant  that  she  would  be 
required  to  pay  it.  No  reference  is  made  to 
the  matter  in  the  indenture  of  sale.  The  evi- 
dence was  in  conflict  touching  the  point 
whether  before  the  sale  bills  therefor  had  been 
sent  to  the  defendant  and  a  demand  for 
payment  had  been  made  upon  her. 

The  jury  were  instructed  in  substance  that 
they  were  to  determine  on  all  the  evidence 
whether  both  the  plaintiff  and  the  defendant 
understood  that  the  personal  account  against 
Mrs.  Lewis  here  in  suit  should  be  wiped  out. 
Various  requests  for  rulings  by  the  defendant 
presented  in  different  forms  the  proposition 
that  the  plaintiff  as  surviving  partner  was 
under  a  general  duty  to  make  full  disclosure 
of  the  affairs  of  the  partnership  to  the  de- 
fendant. However  sound  in  law  these  re- 
quests  may   be,   they   were   not  germane   to 


the  issue  raised.  Here  was  no  question  of 
concealment,  fraud  or  misrepresentation.  It 
is  not  contended  that  the  price  agreed  upon 
for  the  sale  of  the  partnership  interest  was 
not  fair.  There  was  no  doubt  about  the  fact 
that  the  items  in  the  plaintiff's  account  had 
been  furnished  to  the  defendant.  The  real 
point  of  disagreement  was  whether  the  par- 
ties intended  to  extinguish  liability  for  these 
items  by  transactions  connected  wHh  the  sale. 
The  presiding  judge  performed  his  duty  by 
stating  the  simple  issue  and  leaving  it  to 
the  jury  as  a  plain  controversy  of  fact  far 
better  than  by  undertaking  to  lay  down 
principles  of  law  more  or  less  remotely  con- 
nected with  the  general  relations  of  the  par- 
ties, but  which  had  nothing  to  do  with  the 
matter  in  dispute.  No  error  is  disclosed  in 
the  requests  refused  or  in  the  rulings  given. 

[366]  The  troublesome  aspect  of  the  excep- 
tions is  this:  After  retiring  for  deliberation, 
the  jury  sent  a  written  request  for  informa- 
tion to  the  judge,  who  was  in  his  lobby. 
Without  causing  the  jury  to  be  brought  into 
open  court  and  without  returning  to  the 
court  room,  he  gave  an  answer  in  writing 
and  thereupon  the  jury  returned  a  verdict 
for  the  plaintiff.  Both  parties,  with  their 
counsel,  were  in  the  court  room  during  the 
entire  period  from  the  time  when  the  jury 
retired  until  the  verdict  was  returned.  The 
nature  of  the  communication  was  not  given 
out,  is  not  disclosed  on  the  record,  and  the 
excepting  party  is  ignorant  of  the  contents  of 
the  communication  from  the  jury  to  the  judge 
and  from  the  judge  to  the  jury.  Immediately 
upon  learning  these  facts,  the  defendant  filed 
a  motion  for  a  new  trial  founded  upon  them. 
After  a  hearing  the  judge  denied  the  motion, 
filing  therewith  a  statement  printed  in  the 
footnote.* 

It  is  plain  that  apart  from  St.  1913,  c.  716, 
this  irregularity  would  have  required  a  set- 
ting aside  of  the  verdict.  This  was  settled 
in  1823  by  Sargent  v.  Roberts,  1  Pick. 
(Mass.)  337,  11  Am.  Dec.  185,  where  in  an 
illuminating  opinion  by  Chief  Justice  Parker, 
the  principle  was  established  "that  no  com- 
munication whatever  ought  to  take  place  be- 
tween the  judge  and  the  jury,  after  the  cause 
has  been  committed  to  them  by  the  charge 
of    the    judge,    unless    in    open    court,   and, 


*  "The  written  instructions  referred  to  in 
the  motion  for  a  new  trial  consisted  of  a 
written  answer  to  a  written  question  sent 
to  the  judge  by  the  foreman  of  the  jury  under 
the  followinff  circumstances: 

"The  judge  had  retired  to  the  Superior 
Court  lobby  to  await  the  verdict  on  the  last 
case  of  the  session,  court  not  having  been 
adjourned.  The  communication  referred  to 
was  brought  to  the  lobby  between  one  and 
two  P.M. 

"The  judge,  believing  that  counsel  had  gone 
to  their  offices,  and  that  an  answer  to  the 


question,  which  in  his  opinion  was  imma- 
terial to  any  issue  submitted  to  the  jury,  did 
not  require  counsel  to  be  put  to  the  incon- 
venience of  returning  to  the  court  room,  sent 
a  written  answer,  accompanied  by  the  state- 
ment that  the  question  and  answer  were  im- 
material. 

"The  action  of  tlie  judge,  although  it  may 
be  deemed  irregular,  did  not,  in  my  opinion, 
injurously  effect  the  substantial  rights  of 
the  parties,  and  therefore,  in  accordance  with 
the  provisions  of  St.  1913,  c.  716,  the  motion 
is  denied." 
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where  practicable,  in  the  presence  of  the 
counsel    in    the    cause.      .  The    only 

sure  way  to  prevent  all  jealousies  and  sus- 
picions is  to  consider  the  judge  as  hav- 
ing no  control  whatever  1367]  over  the  case, 
except  in  open  court  in  the  presence  of  the 
parties  and  their  counsel.  The  public  inter- 
est requires  that  litigating  parties  should 
have  nothing  to  complain  of  or  suspect  in 
the  administration  of  justice."  This  case 
has  been  recognized  generally  as  a  leading 
case,  and  has  been  widely  cited  and  approved. 
See  notes  17  L.R.A.{N.S.)  609,  16  Ann.  Ca«. 
1133,  1141,  14  Ann.  Cas.  511,  614,  where  a 
large  number  of  authorities  are  collected. 
It  has  been  followed  always  in  our  own  de- 
cisions. Read  v.  Cambridge,  124  Mass.  567, 
26  Am.  Rep.  690. 

In  Merrill  v.  Nary,  10  Allen  (Mass.)  416, 
it  was  held  that  for  the  judge  to  permit  the 
jury  to  take  a  copy  of  the  statutes  to  their 
room  without  the  knowledge  of  the  parties 
was  such  an  irregularity  as  to  require  the 
Betting  aside  of  the  verdict.  It  was  said  by 
Chief  Justice  Bigelow,  that  "the  only  regular 
and  safe  mode  of  conducting  trials  is,  for  the 
court  to  instruct  the  jury  on  all  material 
points  before  they  retire  to  deliberate  upon 
their  verdict,  and,  if  they  have  occasion  for 
further  information,  they  should  return  into 
court  and  state  the  questions  on  which  they 
wish  for  further  advice,  and  receive  in  open 
court  such  directions  as  may  seem  to  the 
judge  material  and  necessary." 

But,  as  was  said  by  Chief  Justice  Shaw  in 
Com.  V.  Roby,  12  Pick.  (Mass.)  496,  at  page 
616,  "It  is  not  every  irregularity  which  will 
render  the  verdict  void  and  warrant  setting 
it  aside.  This  depends  upon  another  and 
additional  consideration,  namely,  whether  the 
irregularity  is  of  such  a  nature  as  to  affect 
the  impartiality,  purity  and  regularity  of 
the  verdict  itself."  In  that  case  it  was  held, 
after  a  full  review  of  authorities,  that  the 
irregularity  of  furnishing  refreshment  to  the 
jury  after  they  had  agreed  upon  their  ver- 
dict, but  before  it  was  returned  into  court, 
at  their  own  expense,  through  the  agency 
of  the  officer  in  chaise,  without  direction  of 
the  court,  although  reprehensible,  did  not 
require  a  new  trial. 

In  Kullberg  v.  O'Donnell,  158  Mass.  406, 
33  N.  E.  628,  36  Am:  St.  Rep.  507,  it  was 
held  that  it  was  not  reversible  error  for  the 
judge,  after  the  jury  had  been  deliberating 
for  a  considerable  time  and  had  failed  to 
agree,  to  call  them  into  the  court  room  and 
there  openly  give  additional  instructions  in 
the  absence  of  counsel,  it  being  the  duty  of 
counsel  or  the  parties  to  remain  in  court  after 
the  trial  of  an  action  was  begun  until  it  was 
finished,  if  they  desired  to  be  present  [368] 
at  all  proceedings  in  the  cause.  But  it  there 
was  said  by  Chief  Justice  Field,  "It  is  plain 


.     .    .    that  all  instructions  to  the  jury  must 
be  in  open  court." 

In  Com.  V.  Heden,  162  Mass.  521,  39  N.  E. 
181,  it  was  held  that  it  was  not  error  for  the 
judge  to  communicate  to  the  jury  through 
the  officer  in  charge  Off  them,  that  upon  agree- 
ing on  a  verdict  it  might  be  put  in  writing 
and  they  might  separate. 

In  Moseley  v.  Washburn,  165  Mass.  417, 
43  N.  E.  182,  the  amount  of  the  verdict  de- 
pended upon  two  executions.  Full  instruc- 
tions were  given  as  to  the  computation  of 
interest  upon  these  sums,  to  which  no  excep- 
tion was  taken.  Later,  the  jury  sent  a  note 
to  the  judge  by  the  officer,  inquiring  the  dato 
from  which  interest  should  be  computed. 
Thereupon,  by  direction  of  the  judge,  the 
officer  procured  from  the  jury  room  the  ex- 
ecutions and  tlie  judge  showed  to  him  the 
date  on  each  executicm  which  had  been  point- 
ed out  to  the  jury  in  the  charge,  as  the  date 
from  which  interest  should  be  computed,  and 
directed  him  to  return  the  executions  to  the 
foreman  and  to  point  out  to  him  the  dates 
which  thus  had  been  indicated.  The  officer 
followed  these  instructions  and  a  verdict  was 
returned  for  the  plaintiff  with  interest  com* 
puted  accordingly.  It  there  was  said  that^ 
although  the  practice  was  not  to  be  com* 
mended,  it  was  not  necessary  to  set  aside  the 
verdicts  on  the  ground  that  the  dates  from 
which  interest  was  to  be  reckoned  had  been 
pointed  out  correctly  in  the  charge  in  open 
court  and  the  interest  became,  therefore,  a 
mere  matter  of  method  of  computation  which 
the  record  showed  had  been  cast  correctly. 
Tlie  opinion  of  the  court,  by  Chief  Justice 
Field,  concluded  as  follows:  "Under  these 
circumstances  it  is  certain  that  the  instruc- 
tions sent  to  the  jury  by  the  officer  had  no 
tendency  to  influence  the  decision  of  the 
jury  upon  the  merits  of  the  causes,  and  the 
irregularity  does  not  seem  to  us  of  sufficient 
importance  to  require  the  verdicts  to  be  set 
aside  on  the  ground  that  there  is  or  should 
be  an  absolute  rule  of  law  in  such  a  case.'* 

In  Whitney  v.  Com.  190  Mass.  531,  77  N. 
E.  616,  these  facts  appeared:  Late  in  the 
evening,  after  the  judge  had  gone  home,  a 
distance  of  several  miles,  the  jury,  having 
agreed  upon  their  verdict,  were  in  doubt 
which  of  several  forms  handed  them  to  use  in 
expressing  their  decision,  which  doubt  was 
communicated  to  the  judge  by  the  officer  in 
charge  of  the  jury.  Thereupon  the  foreman, 
[369]  in  the  presence  of  all  the  jury  and  the 
officer,  and  with  no  other  person  present, 
telephoned  the  difficulty  to  the  judge,  who 
over  the  telephone  repeated  to  the  foreman 
in  substance  what  had  been  said  in  the  charge- 
as  to  which  forms  were  intended  to  express 
the  different  conclusions  reached.  The  fore- 
man then  repeated  this  statement  to  the  jury 
in  the  telephonic  hearing  of  the  judge.    The 
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jury  were  within  the  hearing  of  everything 
said  by  the  foreman  and  the  foreman  repeat- 
ed to  the  jury  everything  said  by  the  judge. 
It  was  said  by  Chief  Justice  Knowlton  in 
delivering  the  opinion  of  the  court,  in  effect, 
that  this  was  a  direction  to  the  whole  jury 
"merely  as  to  the  proper  way  to  exhibit  and 
preserve  their  verdict  on  paper,  after  they 
had  decided  upon  it,  so  that  there  might  be 
no  mistake  in  presenting  it  to  the  court. 
The  communication  was,  in  principle,  not 
very  different  from  the  common  direction, 
given  through  the  officer  to  a  jury  who  agreed 
in  the  nighttime,  to  seal  up  their  verdict 
and  bring  it  into  court  the  next  day.  .  .  . 
It  went  a  little  further  in  telling  them  how  to 
use  the  machinery  that  had  been  provided  for 
that  purpose,  but  the  information  was  limit- 
ed to  assistance  in  the  use  of  this  machinery, 
and  did  not  touch  any  matter  that  could 
affect  the  substance  of  the  verdict  itself, 
before  it  was  agreed  upon.  There  are  grave 
objections  to  any  communication  with  a  jury 
made  as  this  was.  The  possibility  of  mis- 
understanding or  mistake  involved  in  it  is 
such  as  should  preclude  the  adoption  of  it, 
unless  in  cases  of  great  emergency;  but 
the  facts  stated  in  this  case  make  it  certain 
that  no  miscarriage  of  justice  has  resulted. 
Limited  as  this  communication  was  to  a  col- 
lateral direction  as  to  the  manner  of  using 
the  papers  supplied  for  the  reception  of  the 
verdict,  it  does  not  require  us  to  set  the 
verdict   aside." 

In  all  these  cases  where  it  has  been  held 
that  the  irregularity  was  not  fatal,  the 
facts  were  disclosed  fully  and  all  that  was 
communicated  by  the  judge  to  the  jury  was 
plainly  set  forth  on  the  record.  In  the  case 
at  bar,  the  excepting  party  did  not  know  at 
the  time  and  does  not  know  now  the  sub- 
stance or  nature  of  the  communication  from 
the  jury  to  the  judge,  nor  of  his  reply.  The 
statement  filed  by  the  judge  throws  no  light 
upon  the  subject,  and  we  are  as  ignorant  as 
the  excepting  party.  The  question  is,  wheth- 
er under  these  circumstances  a  new  trial 
is  required,  in  view  of  St.  1913,  c.  716,  §  1, 
whereby  it  is  provided  that  "No  [370]  new 
trial  shall  be  granted  in  any  civil  action  or 
proceeding  on  the  ground  of  improper  ad- 
mission or  rejection  of  evidence,  or  for  any 
error  as  to  any  matter  of  pleading  or  pro- 
cedure, if,  in  the  opinion  of  the  judge  who 
presided  at  the  trial  when  application  is 
made  by  motion  for  a  new  trial,  or  in  the 
opinion  of  the  Supreme  Judicial  Court  when 
application  is  made  by  exceptions  or  other- 
wise, the  error  complained  of  has  not  in- 
juriously affected  the  substantial  rights  of 
the  parties."  The  judge  who  presided  at  the 
trial  has  expressed  his  opinion  of  harmless- 
ness  as  to  the  matter  under  review  in  the 
phrase  of  the  statute. 


The  statute  does  not  reach  to  such  a  situa- 
tion as  that  here  presented.  It  is  not  plainly 
stated  that  the  question  of  the  jury  and  the 
answer  of  the  judge  related  to  a  matter  of 
law.  But  it  is  almost  inconceivable  that  a 
jury  should  propound  any  question  to  a 
judge  whose  purpose  was  not  to  gain  some 
information  about  the  law.  The  statement 
of  the  judge  seems  to  indicate  that  it  related 
to  law.  The  inference  from  all  the  circum- 
stances is  almost  irresistible  that  it  concerned 
some  matter  of  law  and  hence  must  be  treated 
on  that  footing.  The  giving  of  secret  in- 
structions as  to  the  law  is  not  comprehended 
within  the  words  "pleading  or  procedure." 
It  is  to  be  noted  that  our  statute  relates 
only  to  pleading  and  procedure  and  does 
not  extend  to  "misdirection"  as  does  Order 
XXXIX.  r.  6  of  the  English  Rules  of  t^c 
Supreme  Court.  Bray  v.  Ford  [1806]  A.  C. 
(£ng.)  44.  Correct  instructions  upon  mat- 
ters of  law  are  of  the  very  substance  of  jury 
trial  at  common  law.  Bothwell  v.  Boston 
Elevated  R.  Co.  215  Mass.  467,  476,  Ann. 
Cas.  1914D  276,  102  N.  E.  665.  This  is 
different  in  kind  from  mere  procedure.  It  is 
of  last  importance  that  parties  and  their 
counsel  duly  vigilant  in  the  performance  of 
their  duty  touching  an  action  on  trial  have 
the  opportunity  to  know  the  principles  of 
law  which  are  laid  down  for  the  guidance  of 
the  jury.  Secret  instructions  or  clandestine 
communications,  no  matter  if  given  witk  the 
best  of  intentions,  contravene  this  fundamen- 
tal and  essential  conception  of  common  law 
trial  by  jury.  One  of  the  distinguishing 
characteristics  of  the  common  law  is  that  its 
trials  are  public.  The  incentives  to  tlie  main- 
tenance of  correct  principles  and  high  ideals 
in  the  administration  of  justice  which  arise 
from  the  consciousness  on  the  part  of  those 
who  participate  in  trials,  that  they  are  open 
to  the  public,  are  important  safeguards  for 
the  purity,  impartiality  and  [371]  learning 
of  courts  and  for  the  uprightness,  sound 
sense  and  integrity  of  juries.  Hearings  in 
camera  in  common  law  courts  are  so  con- 
trary to  the  spirit  of  that  law  as  to  be  re- 
garded as  almost)  if  not  quite,  impossible. 
See  Scott  v.  Scott  [1913]  A.  C.  (Eng.)  417, 
Ann.  Cas.  1913E  614.  That  is  the  general 
rule.  It  has  its  roots  far  back  in  the  his- 
tory of  the  common  law  and  of  free  institu- 
tions. It  appears  to  be  one  of  its  most 
signal  advantages.  This  feature  is  a  price- 
less inheritance  and  one  to  a  high  degree 
calculated  to  preserve  to  the  future  the 
precious  privilege  of  equality  before  the  law. 
It  is  not  necessary  to  discuss  any  apparent 
or  real  exceptions  to  this  general  rule,  for 
certainly  the  present  case  cannot  in  any  view 
fall  outside  that  rule. 

The  communication  in  the  case  at  bar 
must  be  treated  as  having  been  an  instruction 
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as  to  law.  It  was  given  in  secret  and  not 
discloeed  to  counsel  nor  spread  upon  the  rec- 
ord. All  that  is  known  respecting  it  is 
tJiat  the  judge  who  gave  it  regarded  it  as 
immaterial.  If  it  was  immaterial,  it  ought 
not  to  have  been  given,  though  the  giving 
of  it  publicly  might  not  have  been  reversible 
error.  But  the  fatal  objection  is  that  no- 
body else  can  tell  whether  it  was  immaterial 
or  not.  It  was  the  right  of  the  parties  to 
know  what  it  was,  in  order  that  they  might 
determine  that  question  for  themselves  and 
assent  to  it  expressly  or  by  silence,  or  to  ask 
to  have  it  reviewed  on  exceptions.  That 
right  was  one  of  substance  and  not  of  form. 
It  was  denied.  The  failure  to  recognize  it 
was  not  a  mere  error  as  to  pleading  or  proce- 
dure, but  as  to  an  essential  feature  of  trial 
by  jury. 
Exceptions  sustained. 


Necessity  that  Further  Instrnetloiia 
Re^nested  hj  Jury  Be  Givem  in  Open 
Court. 

The  present  note  is  confined  to  a  discussion 
of  the  recent  cases  discussing  the  necessity 
that  further  instructions  requested  by  the 
jury  shall  be  given  in  open  co^rt.  Cases 
involving  private  communications  by  a  trial 
judge  with  the  jury  during  their  delibera- 
tions as  ground  for  a  new  trial  are  collated 
in  the  notes  to  State  v.  Murphy,  16  Ann.  Cas. 
1133,  and  Dishmaker  v.  Heck,  reported  post, 
this  volume,  at  page  400.  As  to  the  necessity 
that  further  instructions  to  a  jury  after 
retirement  shall  be  given  in  the  presence  of 
or  with  the  consent  of  counsel  see  the  notes 
to  Burton  v.  Neill,  17  Ann.  Cas.  532,  and 
Kinimins  v.  Montrose,  reported  post,  this 
volume,  at  page  407. 

The  recent  cases  are  in  accord  with  the 
rule  laid  down  in  Martin  v.  Martin,  76  Neb. 
511,  14  Ann.  Cas.  511,  815,  to  the  effect  that 
all  further  instructions  requested  by  a  jury 
after  their  retirement  must  be  given  in  open 
court.  Kimmins  v.  Montrose,  reported  in 
full,  post,  this  volume,  at  page  407;  Mound 
City  V.  Mason,  262  111.  392,  104  N.  E.  685; 
Berst  V.  Moxom,  163  Mo.  App.  123,  145  S. 
VV.  857;  State  v.  Beedle  (Mo.)  180  S.  W. 
888.  See  also  Continental  Casualty  Co.  v. 
Ogburn,  186  Ala.  398,  64  So.  619;  Moffitt 
V.  People,  69  Colo.  406,  149  Pac.  104;  State  v. 
Borchert,  68  Kan.  360,  74  Pac.  1108;  Dralle 
V.  Reedsburg,  135  Wis.  293,  115  N.  W.  8J9; 
Dishmaker  v.  Heck,  reported  in  full,  post, 
this  volume,  at  page  400.  And  see  the  re- 
ported case.  In  Mound  City  v.  Mason,  202 
111.  302,  104  N.  E.  685,  the  court  said: 
"After  the  jury  had  retired,  and  while  they 


were  deliberating  upon  their  verdict,  the 
judge,  at  their  request  and  in  the  absence 
of  the  parties  to  the  suit,  went  into  the 
jury  room  and  made  oral  answers  to  several 
questions  asked  him  by  the  jury  in  regard 
to  the  appellant's  rights.  The  appellant 
moved  for  a  new  trial,  and  this  action  of 
the  court  was  assigned  as  one  reason.  It 
is  error,  for  which  a  judgment  will  be  re- 
versed, for'  a  trial  judge  to  hold  any  com- 
munication with  the  jury  in  regard  to  the 
instructions  in  the  case  except  in  open  court. 
It  is  immaterial  whether  the  instructions 
given  were  right  or  wrong.  The  policy  of 
the  law  requires  that  all  the  proceedings  of 
the  court  should  be  open  and  notorious  and 
in  the  presence  of  the  party,  so  that  if  he 
is  not  satisfied  with  it  he  may  take  excep- 
tions to  it  in  the  mode  pointed  out  by  the 
law,  and  not  be  put  to  extraneous  proof  to 
show  that  an  error  has  been  committed  in 
a  secret  proceeding,  and,  in  fact,  out  of 
court.*"  But  in  Wood  County  v.  Shinnew, 
30  Ohio  Cir.  Ct.  Rep.  158,  it  was  held  that 
the  action  of  the  court  in  entering  the  jury 
room  and  communicating  with  the  jury  dur- 
ing their  deliberations  did  not  constitute  re- 
versible error  where  it  appeared  that  he 
reported  to  the  counsel  that  the  jury  wanted 
further  instructions,  and  at  the  suggestion 
of  the  counsel  and  in  their  company  he  re- 
turned to  the  jury  room  and  made  answer 
to  a  question  propounded  by  one  of  the 
jurors.  It  further  appeared  that  the  pro- 
ceeding could  in  no  way  have  been  preju- 
dicial to  the  complaining  party  and  that  no 
exception  to  the  action  of  the  court  was 
taken. 

In  some  jurisdictions  the  rule  requiring  all 
further  instructions  requested  by  the  jury  to 
be  given  in  open  court  has  been  embodied  in 
a  statute,  and  any  violation  of  the  rule  fur- 
nishes sufficient  cause  for  a  reversal  of  the 
judgment  and  a  new  trial.  Bentler  v.  Com. 
143  Ky.  503,  136  S.  W.  896;  Watson  v. 
State,  7  Okla.  Crim.  508,  124  Pac.  329;  Osage 
Mercantile  Co.  v.  Harris  (Okla.)  152  Pac. 
408;  Texas  Midland  R.  Co.  v.  Byrd,  102 
Tex.  263,  20  Ann.  Cas.  137,  115  S.  W.  1163, 
20  L.R.A.(N.S.)  429,  reverainxf  110  S.  W. 
199;  Gardner  v.  State,  65  Tex.  Crim.  394, 
117  S.  W.  140;  Booth  v.  State,  65  Tex.  Crim. 
659,  145  S.  W.  923;  Corpus  Christi  St.  ntc. 
R.  Co.  V.  Kjellberg  (Tex.)  185  S.  W.  430. 
See  also  Quigley  v.  Gulf,  etc.  R.  Co.  (Tex.) 
142  S.  W.  633.  Compare  Wichita  Falls  Com- 
press Co.  V.  Moody  (Tex.)  154  S.  W.  1032; 
Whitaker  v.  Browning  (Tex.)  155  S.  W. 
1197.  However  in  two  instances  the  action 
of  the  trial  judge  in  giving  further  instruc- 
tions to  tJie  jury  at  their  request  but  not 
in  open  court  has  been  held  not  to  consti- 
tute sufficient  reason  for  a  reversal  of  the 
judgment,  since  it  appeared  that  the  action 
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was  not  prejudicial.  Thus  in  Wichita  Falls 
Compress  Co.  v.  Moody  (Tex.)  164  S.  W. 
1032,  it  wad  held  that  the  action  of  the  trial 
judge  in  making  written  questions  propound- 
ed by  the  jury  while  in  the  jury  room  opening 
out  from  the  courtroom,  where  the  court 
was  trying  another  case,  was  a  substantial 
compliance  with  the  statute  as  the  questions 
were  merely  inquiries  as  to  the  meaning  of 
the  former  instructions  of  the  court  and  no 
prejudice  could  have  resulted  from  the  re- 
plies made.  Likewise  in  Whi taker  v.  Brown- 
ing (Tex.)  166  S.  W.  1197,  it  was  held  that 
unless  the  communication  between  the  trial 
judge  and  the  jury  was  prejudicial  to  the 
complaining  party  such  action  on  the  part 
of  the  court  would  not  be  reversible  error, 
although  the  communication  was  not  in  open 
court. 

While  good  practice  requires  that  further 
instructions  requested  by  the  jury  shall  be 
given  in  open  court,  where  it  appears  that 
no  prejudice  is  occasioned  by  the  communi- 
cation, a  violation  of  the  rule  does  not  in 
all  cases  constitute  reversible  error.  Moffitt 
V.  People,  69  Colo.  406,  149  Fac.  104;  Kim- 
mins  V.  Montrose,  reported  in  full,  post,  this 
volume,  at  page  407;  State  v.  Dunford,  91 
Kan.  898,  139  Pac.  430;  Music  v.  Adams, 
96  Neb.  298,  147  N,  W.  696.  See  also  State 
V.  Borchert,  68  Kan.  360,  74  Pac.  1108; 
Simond  v.  State,  127  Md.  29,  95  Atl.  1073; 
Whitney  v.  Com.  190  Mass.  631,  77  N.  E. 
616.  Thus  in  Moffitt  v.  People,  supra,  it 
was  held  that  while  it  is  improper  for  a 
judge,  at  the  request  of  a  jury,  to  enter  the 
jury  room  during  their  deliberations  and  in- 
struct them  as  to  the  form  of  their  verdict, 
such  action  does  not  furnish  sufficient  grounds 
to  warrant  a  reversal  of  the  verdict,  wliere 
the  rights  of  the  complaining  party  are  in 
no  manner  prejudicially  affected. 


V. 
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Instmctiens  ~  Misstatement  of  Faot  — 
Necessitj  of  Objection. 

In  an  action  for  damages  sustained  in  an 
automobile  collision,  if  the  court's  statement 
in  the  instructions  that  it  was  plaintiff's  con- 
tention that  defendant  intentionally  ran  into 
plaintiff,  and  defendant's  contention  that 
plaintiff's  car  ran  into  defendant's  car  and 


tliat  it  was  agreed  by  counsel  that  there  was 
no  evidence  showing  that  the  accident  hap- 
pened in  any  other  way  than  in  accordance 
with  one  of  these  two  contentions,  is  in- 
correct in  that  counsel  had  not  so  agreed, 
it  is  counsel's  dutv  to  call  the  court's  atten- 
tion to  this  mistake  of  fact,  in  order  that  it 
might  be  corrected. 

Harmless  Error  —  Instruction. 

Such  statement  is  not  ground  for  reversal, 
even  though  counsel  had  not  agreed  that 
there  was  no  evidence  that  the  accident  hap- 
pened in  any  other  way,  where  in  fact  there 
was  no  such  evidence. 

Instmctions  *-  Failure  to  Submit  Mat- 
ters Not  ProTed. 

In  an  action  for  damages  sustained  in  an 
automobile  collision,  the  court  submitted  the 
special  question  whether  defendant  wan- 
tonly, wilfully,  and  maliciously  ran  his  auto- 
mobile upon  and  against  plaintiff's  automo- 
bile, and  in  this  connection  charged  that  it 
was  plaintiff's  contention  that  defendant  sud- 
denly turned  his  steering  wheel  and  ran  into 
plaintiff,  and  defendant's  contention  that 
plaintiff's  car  struck  defendant's  car  without 
defendant's  fault;  that  there  was  nothing 
showing  that  the  collision  happened  in  any 
other  way;  that  It  was  conceded  that,  if 
plaintiff's  claim  was  correct,  then  the  only 
conclusion  drawn  from  that  was  that  defend- 
ant wilfully,  intentionally,  and  maliciously 
ran  his  car  against  that  of  plaintiff;  and 
that  this  was  the  meaning  of  the  question 
submitted.  The  evidence  supported  the  state- 
ment that,  if  the  accident  happened  as  plain- 
tiff claimed,  the  only  conclusion  that  could 
be  drawn  was  that  defendant  acted  wilfully, 
intentionally,  and  maliciously.  Held,  that 
the  instruction  was  not  erroneous  because  of 
the  failure  to  tell  the  jury  what  would  con- 
stitute gross  negligence;  there  being  no  ne- 
cessity for  any  abstract  discussion  of  gross 
negligence. 

Jury  —  Competency  of  Jury  —  Busineaa 
Relations  witk  Party. 

In  an  action  by  one  dealer  in  automobiles 
against  another,  for  damages  sustained  in  a 
collision  between  their  cars,  a  juror  testified 
on  his  voir  dire  that  he  had  dealt  with  plain- 
tiff's firm  at  various  times;  that  he  owed 
plaintiff  nothing  at  that  time;  and  that  he 
owned  no  car  and  was  not  negotiating  with 
plaintiff  for  a  car.  It  appeared  that  he  had 
ordered  a  car  from  plaintiff's  firm,  for  which 
he  was  to  give  his  notes  upon  delivery,  but 
which  had  not  been  delivered  at  the  time  of 
the  trial.  Held  that,  where  the  trial  court 
was  satisfied  that  the  juror  was  competent 
and  fair,  he  properly  denied  a  new  trial, 
especially  as  the  juror's  answers  were  liter- 
ally   true. 

Custody  and  Conduct  of  Jury  ^  Pri- 
vate Communication  by  Judge. 

In  an  action  in  which  the  court  submitted 
a  question  as  to  punitive  damages,  the  jury, 
after  retiring  to  deliberate,  were  unable  to 
decipher  tlie  word  "punitive,"  in  such  ques- 
tion, and  tliercupon  the  foreman  entered  the 
courtroom,  where  another  case  was  on  trial, 
and  asked  the  meaning  of  the  word,  to  which 
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the  judge  replied,  "punitive,  by  way  of  pun- 
ishment." These  proceedings  in  the  court- 
room were  in  an  ordinary  tone  of  voice,  and 
were  heard  and  taken  down  by  the  official 
reporter.  Held,  that  while  all  communicar 
tions  between  the  court  and  jury  should  be  in 
the  open  courtroom,  and  free  from  even  a  sus* 
picion  of  secrecy,  there  was  nothing  in  the 
facts  stated  requiring  a  new  trial. 
[See  note  at  end  of  this  case.] 

Same. 

In  an  action  in  which  the  jury,  being  un- 
able to  decipher  the  word  "punitive"  in  a 
special  question,  sent  the  foreman  to  ask  the 
judge  what  the  word  was,  a  verdict  for  puni- 
tive damages  cannot  be  impeached  by  the 
affidavits  of  jurors  that  they  would  not  have 
awarded  such  damages  if  they  had  known 
that  they  would  go  to  plaintiff,  and  that  they 
understood  that  the  foreman,  in  arguing  that 
such  damages  would  be  paid  to  the  county, 
was  repeating  what  he  had  been  told  by  the 
judge;  there  having  been  no  representation 
by  the  foreman  that  the  judge  made  any  such 
statement. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Kewaunee 
county:     Hasthrgs,  Judge. 

Action  for  damages.  Anton  Dishmaker, 
plaintiff,  and  Wenzel  Heck,  defendant.  Judg- 
ment for  plaintiff.     Defendant  appeals.     Af- 

FIBMISD. 

■ 

[573]  Action  for  damages  resulting  from  a 
collision  of  two  automobiles.  The  parties 
were  rival  dealers  in  automobiles.  The  plain- 
tiff, driving  a  Ford  runabout,  in  which  he 
and  his  eleven-year-old  son  were  seated,  was 
approaching  Kewaunee  and  going  up  a  long 
hill,  called  Lutien's  hill,  in  the  outskirts  of 
the  city.  Tlie  defendant,  driving  an  E.  M.  F. 
automobile  in  which  beside  himself  were  his 
wife,  daughter,  and  two  other  ladies,  was 
just  ahead  of  the  plaintiff,  going  in  the  same 
direction.  As  they  neared  the  top  of  the  hill 
tlie  plaintiff  drew  out  to  the  left  of  the  de- 
fendant and  attempted  to  pass  him.  When 
the  plaintiff^s  car  came  up  with  the  defend- 
ant's car  [574]  there  was  a  collision,  as  a 
result  of  which  the  plaintiff's  car  was  some- 
what injured  and  pushed  into  the  ditch,  the 
plaintiff  shaken  up,  and  his  son  thrown  out 
of  the  car.  According  to  the  testimony  of 
the  plaintiff  and  his  son,  the  defendant  saw 
the  plaintiff's  car  coming  up  and  purposely 
turned  the  front  wheels  of  his  own  car  into 
the  plaintiff's  car.  According  to  the  testi- 
mony of  the  defendant  and  the  two  ladies 
who  were  with  him,  he  did  not  see  the  plain- 
tiff at  all  before  the  collision  and  the  plain- 
tiff ran  his  car  into  the  defendant's  car. 

The  complaint  contained  two  causes  of  ac- 
tion, one  alleging  negligence,  the  other  wilful 
and  malicious  wrong.  The  court  in  its  charge 
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to  the  jury  withdrew  from  their  consideration 
the  cause  of  action  founded  on  negligence. 
The  jury  returned  the  following  special  ver- 
dict: 

"  ( 1 )  Did  the  defendant  wantonly,  wilfully, 
and  nutliciously  run  his  automobile  upon  and 
against  plaintiff's  automobile  while  the  plain- 
tiff  was  attempting  to  pass  defendant  on 
July  10,  1912?    A.  Yes. 

"{2)  If  your  answer  to  the  first  question 
should  be  *Ye8,'  then  answer  this:  At  what 
amount  do  you  assess  the  plaintiff's  com- 
pensatory damages  resulting  directly  from 
the  collision  between  the  two  cars?  A.  One 
hundred  ($100)  dollars. 

"(3)  If  your  answer  to  the  first  question 
should  be  'Yes,'  then  answer  this  question: 
What  amount  if  any  do  you  assess,  in  addi- 
tion to  compensatory  damages,  for  punitive 
damages?    A.  Five  hundred  ($500)  dollars." 

A  motion  for  a  new  trial  was  made,  based 
on  alleged  errors  in  the  admission  of  evidence 
and  in  the  charge  of  the  court,  as  well  as 
upon  misconduct  of  the  jury.  The  motion 
was  overruled  and  judgment  entered  for  the 
plaintiff,  from  which  the  defendant  appeals. 

0.  H,  Bruemmer  and  "Nash  d  Nash  for  ap- 
pellant. 

Minahan  d  Minahan  for  respondent. 

[575]  Win  SLOW,  C,  J. — The  errors  alleged 
will  be  treated  in  their  order. 

1.  The  court  told  the  jury  in  the  opening 
of  the  charge  that  plaintiff's  contention  was 
that  the  defendant  suddenly  turned  his  steer- 
ing wheel  and  ran  into  the  plaintiff,  while 
defendant's  contention  was  that  plaintiff's  car 
struck  defendant's  car  on  the  side  without  de- 
fendant's fault,  and  that  it  was  agreed  by 
counsel  and  the  court  that  there  was  no  evi- 
dence showing  that  the  accident  happened  in 
any  other  way  than  in  accordance  with  one 
of  these  two  contentions.  This  is  now  com- 
plained of  by  the  defendant,  and  affidavits 
were  introduced  tending,  to  show  that  the 
defendant's  counsel  made  no  agreement  of 
that  kind.  There  are  two  sufficient  answers 
to  this  claim:  first j  if  the  statement  was  in- 
correct it  was  a  mistake  of  fact  which  the 
trial  court  innocently  made,  and  it  was  coun- 
sel's duty  to  call  attention  to  it  at  once  in 
order  that  it  might  be  corrected;  secondy 
whether  there  was  any  such  agreement  or  not 
is  quite  immaterial,  because  the  situation  of 
the  case  was  exactly  as  the  court  stated,  and 
hence  it  made  no  difference  whether  there  had 
been  an  agreement  between  counsel  to  that 
effect  or  not.  In  this  connection  the  court 
also  said  to  the  jury: 

"There  is  nothing  showing  that  the  colli- 
sion happened  in  any  other  way  than  either 
that  which  is  claimed  by  the  plaintiff  or  that 
which  is  claimed  by  ths  defendant;  and  it  is 


402 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


also  conceded  that  if  the  claim  of  the  plaintiff 
is  correct  in  theory,  that  the  accident  did 
happen  as  they  claim,  that  Mr.  Heck  did 
what  he  did,  the  only  conclusion  drawn  from 
that  is  that  he  wilfully,  intentionally,  and 
maliciously  ran  his  car  against  that  of  the 
plaintiff.  So  that  is  the  meaning  of  the  ques- 
tion, Did  the  defendant  wantonly,  wilfully, 
and  maliciously  run  his  automobile  upon  and 
against  the  plaintiff's  automobile  while  the 
plaintiff  was  attempting  to  pass  the  defend- 
ant on  July  10,  1912?" 

Complaint  is  made  of  this  instruction  in 
that  it  does  not  give  the  jury  any  adequate 
guide  on  the  subject  of  gross  negligence. 
[576]  There  does  not  seem  to  have  been  any 
necessity  for  any  abstract  discussion  of  gross 
negligence  in  tlie  case.  The  question  concern- 
ing which  the  judge  was  giving  instruction 
asked  the  jury  whether  the  defendant  want- 
only, wilfully,  and  maliciously  ran  his  auto- 
mobile against  the  plaintiff's  car,  and  the 
judge  told  the  jury  in  effect  that  if  the  acci- 
dent happened  as  the  plaintiff  claimed  that 
it  did  the  only  conclusion  to  be  drawn  was 
that  the  defendant  wilfully,  intentionally,  and  • 
maliciously  committed  the  act.  We  have 
examined  the  evidence  and  are  satisfied  that 
this  statement  was  entirely  true.  If  the. 
plaintiff's  story  was  true,  the  defendant's  act 
was  necessarily  deliberate  and  wilful. 

2.  The  claim  is  made  that  the  verdict  is 
against  the  overwhelming  weight  of  the  evi- 
dence and  that  there  was  no  evidence  justify- 
ing the  recovery  of  punitory  damages.  These 
contentions,  as  well  as  the  contentions  that 
prejudicial  errors  were  made  in  the  rulings 
on  evidence  and  in  certain  parts  of  the  charge 
other  than  those  already  referred  to,  must  be 
overruled.  It  is  not  thought  that  these  claims 
are  sufficiently  important  or  serious  to  re- 
quire detailed  treatment. 

3.  One  Wochos,  one  of  the  jurors,  when  ex- 
amined as  to  his  qualifications  to  act  as  a 
juror  in  the  case,  stated  that  he  had  dealt 
w^ith  the  plaintiff's  firm,  Dishmaker  Bros.,  et 
various  times,  that  he  owed  Mr.  Dishmaker 
nothing  at  the  time,  that  he  owned  no  car, 
and  that  "he  was  not  negotiating  with  Mr. 
Dishmaker  for  a  car."  Upon  motion  for  new 
trial  it  appeared  that  Wochos  had  on  Janu- 
ary 2,  1913,  ordered  a  Ford  car  of  the  plain- 
tiff's firm,  to  be  delivered  on  or  about  May 
6th,  for  which  he  was  then  to  give  his  notes 
for  $625;  that  the  trial  began  May  13th  and 
closed  by  the  bringing  in  of  a  sealed  verdict 
May  16th;  that  the  car  had  not  been  delivered 
at  the  time  of  the  trial,  but  was  delivered  on 
May  16th,  after  the  rendition  of  the  verdict, 
and  the  purchase  price  paid  in  cash.  The  an- 
swers of  the  juror  upon  the  voir  dire  seem  to 
have  been  literally  true.  He  might  well  have 
jfiven  further  [577]  information,  but  he  stated 
nothing  falsely.    Tlie  trial  court  was  satisfied 


that  the  juror  was  competent  and  fair  and 
states  that  he  was  very  desirous  of  being 
excused  from  serving  on  the  case.  We  are 
unable  to  say  that  there  was  any  error  here. 

4.  After  the  jury  had  retired  to  deliberate 
they  foiuid  themselves  unable  to  decipher 
the  word  ''punitive"  in  the  last  question  of 
the  special  verdict.  The  questions  were  in  the 
handwriting  of  the  circuit  judge,  and  the 
incident  seems  to  show  that  he  possessed, 
among  the  many  other  qualities  of  a  learned 
lawyer  which  all  concede  to  him,  the  quality 
of  poor  penmanship.  In  this  dilemma  the 
jury  deputed  their  foreman  to  go  into  the 
court  room  and  find  out  what  the  troublesome 
word  might  be.  Tlie  foreman  went  up  to  the 
bench,  another  case  being  on  trial,  laid  the 
paper  before  the  judge,  and  asked  the  mean- 
ing of  the  word,  to  which  the  judge  replied, 
"punitive,  by  way  of  punishment,"  and  the 
foreman  then  returned  to  tiie  jury  room  and 
announced  to  his  fellow  jurors  that  the  word 
was  "punitive."  Tlie  proceedings  in  the  court 
room  were  conducted  in  an  ordinary  tone  of 
voice  and  were  heard  and  taken  down  by  the 
official  reporter. 

We  see  no  prejudicial  error  here.  No  court 
has  been  more  careful  than  this  court  in 
insisting  that  all  communications  between  the 
court  and  the  jury  should  be  in  the  open 
court  room  and  free  from  even  a  suspicion  of 
secrecy  (Havenor  v.  State,  125  Wis.  444,  4 
Ann.  Cas.  1062,  104  N.  W.  116;  Pralle  v. 
Reedsburg,  135  Wis.  293,  115  N.  W.  819), 
but  it  seems  that  it  would  be  little  less  than 
absurd  to  hold  that  because  the  trial  judge 
correctly  told  ft  juryman  what  a  given  word 
in  the  special  verdict  was  and  what  it  meant 
there  should  be  a  new  trial  of  the  case.  Such 
a  holding  would  seem  to  be  almost  an  affront 
to  good  sense. 

6.  It  appears  by  affidavit  of  several  jury- 
men that  after  the  foreman's  return  there  was 
discussion  among  them  as  to  what  would 
become  of  the  punitive  damages  in  case  any 
were  [578]  awarded,  the  foreman  and  others 
contending  that  they  would  be  paid  to  the 
county.  It  is  not  claimed  that  the  foreman 
represented  to  his  fellow  jurymen  that  the 
judge  had  given  him  any  instructions  on 
the  subject,  but  it  Is  claimed  that  some 
at  least  of  the  jurymen  believed  that  the 
foreman  in  taking  this  position  was  stating 
what  the  judge  had  told  him  and  that  they 
would  not  have  awarded  any  punitive  dam- 
ages if  they  had  known  that  such  damages 
would  go  to  the  plaintiff. 

Had  the  foreman  represented  that  the  judge 
had  given  him  such  instructions,  the  affidavits 
of  jurymen  might  probably  be  competent  evi- 
dence of  that  fart  and  of  the  effect  which  the 
supposed  instructions  had  upon  the  delibera- 
tions of  the  jury  (Dralle  y.  Reedsburg, 
supra),  but  in  the  absence  of  any  representa- 
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tion  of  this  kind  such  affidavits  cannot  logi> 
cally  be  held  admissible.  Any  such  rule 
would  place  every  verdict  at  the  mercy  of 
weak  or  corrupt  jurymen.  If  verdicts  were 
to  be  set  aside  because  of  the  erroneous  ideas 
of  Bome  of  the  jurymen  as  to  its  effect  or 
because  of  fallacious  or  untrue  arguments  or 
statements  made  by  ox^e  juryman  to  his  fel- 
low jurymen  in  the  course  of  their  delibera- 
tions, few  verdicts  would  ripen  into  judg- 
ments. Such  is  not  tlie  law.  Wolfgram  v. 
Schoepke,  123  Wis.  19,  3  Ann.  Cas.  398,  100 
N.  W.  1054;  Imperio  v.  SUte,  153  Wis.  455, 
141  N.  W.  241. 
By  the  Coubt. — Judgment  aMrmed. 
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Scope  of  Note. 

The  present  note,  in  discussing  the  question 
whether  a  private  communication  by  a  trial 
judge  with  the  jury  during  their  deliberations 
is  ground  for  a  new  trial,  excludes  communi- 
cations in  the  form  of  further  instructions 
to  the  jury  at  their  request.  The  necessity 
that  such  instructions  shall  be  given  in  open 
court  is  treated  in  the  notes  to  Martin  v. 
Martin,  14  Ann.  Cas.  511  and  Lewis  v.  Lewis, 
reported  ante,  this  volume,  at  page  395.  As 
to  the  necessity  that  further  instructions  af- 
ter the  retirement  of  the  jury  should  be  given 
in  the  presence  or  with  the  consent  of  coun- 
sel, see  the  notes  to  Burton  v.  Neill,  17  Ann. 
Cas.  532,  and  Kimmins  v.  Montrose,  report- 
ed post,  this  volume,  at  page  407. 

Jurisdictions  in  Which  Question  of 
Prejudice  Is  Immaterial. 

Several  of  the  recent  decisions  follow  the 
rule  laid  down  in  State  v.  Murphy,  17  N. 
Dak.  48,  1(>  Ann.  Cas.  1133,  that  any  private 
communication  or  conversation  by  a  trial 
judge  with  or  to  the  jury  requires  the  grant- 
ing of  a  new  trial  without  reference  to  the 
question  whether  the  communication  is  preju- 
dicial. Mound  City  v.  Mason,  262  111.  392, 
104  N.  E.  685;  Bentler  v.  Com.  143  Ky.  503, 
136  S.  W.  896  (semble);  Berst  v.  Moxom, 
163  Mo.  App.  123,  145  S.  W.  857;  State  ▼. 
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Shutzler,  82  Waah.  365,  144  Fac.  284.  See 
also  Lewis  v.  Lewis,  reported  in  full  ante, 
this  volume,  at  pa^c  395;  Lewis  v.  State,  100 
Miss.  586,  68  So.  785;  SUte  v.  Beedle  (Mo.) 
180  S.  W.  888.  In  Bentler  v.  Com.  supra,  it 
was  held  to  be  ground  for  a  new  trial  that 
the  judge  entered  the  jury  room  and  answered 
questions.  The  court  said:  "The  trial  judge 
likewise  erred  in  entering  the  room  when 
the  jury  were  deliberating,  and,  in  the  ab- 
sence of  accused  and  his  counsel,  answering 
questions  there  propounded  by  the  jury,  and 
giving  them  advice  with  respect  to  the  law 
of  the  case  or  the  verdict  to  be  returned  by 
them.  Not  only  was  this  action  of  the  court 
a  violation  of  the  provision  of  section  249 
of  the  Criminal  Code,  which  requires  when 
the  jury  desires  to  be  informed  upon  a  point 
of  law  that  they  should  be  brought  into  court 
and  the  information  given  by  the  court  in 
the  presence  of,  or  after  notice  to,  the  accused 
and  his  counsel,  but  it  was  calculated  to  put 
the  court  in  a  position  to  be  misjudged  and 
hi^  motive  questioned.  12  Cyc.  p.  681 ;  Goode 
V.  Campbell,  14  Bush  75."  In  Lewis  v.  Lewis 
reported  in  full  ante,  this  volume,  at  page 
395,  the  court  said,  obiter:  "It  is  plain  that 
apart  from  St.  1913,  c.  718,  this  irregularity 
would  have  required  a  setting  aside  of  the 
verdict.  This  was  settled  in  1823  by  Sargent 
v.  Roberts,  1  Pick.  (Mass.)  337,  11  Am.  Dec. 
185,  where  in  an  illuminating  opinion  by 
Chief  Justice  Parker,  the  principle  was  es- 
tablished: 'That  no  communication  what- 
ever ought  to  take  place  between  the  judge 
and  the  jury,  after  the  cause  has  been  com- 
mitted to  them  by  the  charge  of  the  judge, 
unless  in  open  court,  and,  where  practicable, 
in  presence  of  the  counsel  in  the  cause.  .  .  . 
The  only  sure  way  to  prevent  all  jealousies 
and  suspicions  is  to  consider  the  judge  as 
having  no  control  whatever  over  the  case, 
except  in  open  court  in  presence  of  the  par- 
ties and  their  counsel.  Tlie  public  interest 
requires  that  litigating  parties  should  have 
nothing  to  complain  of  or  suspect  in  the 
administration  of  justice.'  This  case  has 
been  recognized  generally  as  a  leading  case, 
and  has  been  widely  cited  and  approved.  See 
notes  17  L.  N.  R.'609;  16  Ann.  Cas.  1133, 
1141;  14  Ann.  Cas.  511,  514,  where  a  large 
number  of  authorities  are  collected.  It  has 
been  followed  always  in  our  own  decisions." 
In  State  v.  Beedle  (Mo.)  180  S.  W.  888,  it 
appeared  that  while  the  jury  had  their  ver- 
dict under  consideration  the  foreman  wrote 
a  note  to  the  trial  judge  which  read  as  fol- 
lows: **The  point:  If  we  assess  a  fine  can 
it  be  collected  if  the  party  is  financially  able 
to  pay  or  in  other  words  can  he  lay  out  bin 
fine  if  he  so  elects?"  The  trial  judge  wrote 
on  the  slip  of  paper  containing  the  note  of 
the  foreman,  the  following  reply  which  he 
signed:     ''If  party  is  able  to  pay  execution 
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issues  and  the  fine  collected.  If  fine  cannot 
be  collected  the  party  is  sent  to  jail  and 
stays  there  until  fine  is  laid  out  at  the  rate 
of  $2  per  day."  The  court  held  that  the 
communication  was  ground  for  a  new  trial, 
although  in  the  instant  case  a  new  trial 
should  not  be  granted  because  there  had  been 
no  proper  preserration  of  the  point  on  the 
record.  In  State  v.  Shutzler,  82  Wash.  365, 
144  Pac.  284,  the  court  said:  "It  is  our 
opinion  that  the  assignment  of  error  is  well 
taken.  It  is  a  constitutional  right  of  the 
accused  in  a  criminal  prosecution  to  appear 
and  defend  in  person  and  by  counsel  (Const. 
art.  1,  §  22)  ;  and  by  statute  (Rem.  &  Bal. 
Code,  §  2145;  P.  C.  135,  §  1181)  it  is  pro- 
vided that  no  person  prosecuted  for  an  of- 
fense punishable  by  death,  or  by  confinement 
in  the  penitentiary  or  in  the  county  jail, 
shall  be  tried  unless  personally  present  dur- 
ing the  trial.  These  are  rights  that  pertain 
to  the  accused  at  every  stage  of  the  trial 
when  his  substantial  rights  may  be  affected 
— the  giving  to  the  jury  special  instructions 
during  the  period  of  their  deliberations  being 
no  exception — ^and  any  denial  of  the  right 
without  the  fault  of  the  accused  is  conclu- 
sively presumed  to  be  prejudicial.  State  v. 
Wroth,  15  Wash.  621,  47  Pac.  106;  State  v. 
Beaudin,  76  Wash.  306,  136  Pac.  137;  1 
Bishop,  New  Criminal  Procedure,  §  273; 
Hopt  v.  Utah.  110  U.  S.  574.  [4  S.  Ct.  202, 
28  U.  S.  (L.  ed.)  262.]^ 
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Juriadictiana  in  Which  Prejudice  Must 

Be  Proved. 

In  the  following  jurisdicticms  it  has  been 
held  in  recent  decisions  that  a  private  com- 
munication by  a  trial  judge  to  the  jury  dur- 
ing their  deliberations  does  not  necessarily 
afford  ground  for  new  trial;  that  the  verdict 
is  not  vitiated  by  such  a  conununication  un- 
less it  is  prejudicial.  Continental  Casualty 
Co.  V.  Ogbum,  186  Ala.  398,  64  So.  619; 
MoflStt  V.  People,  59  Colo.  406,  149  Pac.  104; 
Kimmins  v.  Montrose,  reported  in  full  post, 
this  volume,  at  page  407;  Miller  v.  State,  13 
Ga.  App.  440,  79  S.  E.  232;  Ponder  v.  State 
(Ga.)  90  S.  E.  376;  SUte  v.  Dunford,  91 
Kan.  898,  139  Pac.  430;  Music  v.  Adams, 
96  Neb.  298,  147  N.  W.  696;  Carter  v.  State 
(Okla.)  154  Pac.  337.  And  see  the  reported 
case.  In  Continental  Casualty  Co.  v.  Ogbum, 
supra,  the  court  said:  ''The  alleged  miscon- 
duct consisted  in  the  fact  that  a  member  of 
the  jury,  C.  M.  Campbell,  went  into  the 
clerk's  office  and  held  a  conversation,  over 
the  telephone,  with  the  presiding  judge  who 
was  at  his  home,  in  which  he  stated  that 
the  jury  was '  tied,  ten  to  two,  and  there 
jseemed  to  be  no  prospect  of  a  verdict.  He 
did  not  inform  the  judge  how  the  jury  stood. 
In  reply,  the  presiding  judge  slated,  in  sub- 


stance, that  if  the  jury  could  get  together 
he  would  like  for  them  to  do  so;  that  the 
case  had  been  tied  by  one  jury  already,  and 
had  cost  the  county  considerable;  but  that, 
if  they  could  not  get  together,  to  let  the 
bailiff  take  them  to  a  good  place  and  allow 
them  to  sleep  over  it,  and  maybe  they  could 
agree  in  the  mornings  He  did  not  ask  Mr, 
Campbell  to  talk  to  the  members  holding 
out  against  the  verdict.  We  are  of  the  opin- 
ion that  this  was  not  reversible  error.  Phoe- 
nix Ina.  Co.  V.  Moog,  81  Ala.  335,  1  So.  108. 
We  think  it  would  be  safer,  however,  for 
trial  courts  to  communicate  with  jurors,  in 
all  instances,  in  a  body,  and  in  the  presence 
of  counsel  when  practicable."  In  Moffitt  v. 
People,  59  Colo.  406,  149  Pac.  104,  it  was 
said:  "After  the  jury  retired,  they  sum- 
moned the  judge  to  the  jury  room  and  in- 
formed him  tliey  liad  reached  a  verdict  find- 
ing both  defendants  guilty  on  the  first  county 
but  were  unable  to  agree  as  to  defendant 
Syrett  on  the  second  count,  and  inquired 
what  form  of  verdict  they  should  return  in 
the  event  they  should  find  him  not  guilty  on 
this  count;  thereupon  the  judge  informed 
them  what  form  of  verdict  should  be  used 
under  those  circumstances.  Later  the  judge 
was  again  summoned  to  the  jiiry  room  and 
asked  by  the  jurymen  whether  they  could 
disagree  upon  the  second  count  against  Sy- 
rett, and  were  told  they  should  endeavor  to 
arrive  at  a  verdict.  This  all  took  place 
between  the  judge  and  the  jury,  in  the  jury 
room,  and  is  the  misconduct  complained  of. 
Eventually  Syrett  was  found  not  guilty  on 
the  second  count  of  the  information.  It  is 
not  claimed  that  defendants  were  in  the 
least  injured,  or  their  rights  prejudiced  by 
this  misconduct  of  the  trial  judge.  Defend- 
ants' counsel  in  his  brief  says:  'It  is 
conceded  that  nothing  detrimental  to  the  de- 
fendants appears  to  have  taken  place.*  Un- 
questionably such  conduct  on  the  part  of  the 
trial  judge  was  improper  and  merits  sevcn» 
criticism,  and  had  it  appeared  that  the  rights 
of  the  defendants  were  in  the  least  preju- 
diced, we  would  unhesitatingly  reverse  Uie 
case  on  that  ground.  But  inasmuch  as  there 
is  no  claim  tliat  their  rights  were  in  any 
manner  prejudicially  affected,  and  it  clearly 
appears  from  the  record  that  they  were  not, 
we  cannot  reverse  the  case  on  this  assign- 
ment." In  Miller  v.  State,  13  Ga.  App.  440, 
79  S.  E.  232,  it  appeared  that,  in  the  absence 
of  the  defendants  and  of  their  counsel,  the 
trial  judge  went,  with  the  sheriff,  to  the 
door  of  the  jury  room  and  inquired  of  the 
jury  whether  they  desired  to  be  put  to  bed, 
or  were  likely  to  agree  on  a  verdict.  At  this 
point  one  of  the  jurors  inquired  of  the  judge 
as  to  what  he  had  charged  with  reference  to 
the  light  of  the  jury  to  recommend  that  the 
defendants  should  be  punished  as  for  a  mis- 
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tlemeanor.    The  judge  replied  that  he  had  in 
siibstance    charged    that    the   jury    had    the 
right  to    make   such    recommendation,    and 
tiiat,  if  approved  by  the  judge,  the  defend- 
ants would  recaive  a  misdemeanor  sentence. 
Kegarding  this  communication,  the  appellate 
court  said:     "In  considering  the  right  of  the 
accused  to  be  present  at  every  stage  of  the 
trial,  and  to   have  his  counsel   present,  we 
must  not  lose  sight  of  the  further  principle, 
equally   well   established,   that   a  new   trial 
will  not  be  granted  on  account  of  an  error 
which  manifestly   caused   no   injury   to   the 
accused.     It   would   be  trifling  with   justice 
to  set  aside  a  verdict  clearly  and  strongly 
supported    by    the    evidence    solely    on    the 
ground   that  such   an   error  had   been   com- 
mitted by  the  trial  judge.    To  warrant  such 
action    by    a    reviewing    court,    it    must   be 
manifest  that  the  error  was  prejudicial  in 
character.    How  could  it  have  prejudiced  the 
accused  for   the  judge   to  have  repeated  to 
the  jury,   in   answer  to  the  jury's   inquiry, 
what    he    had    already    stated, — that    they 
would  have  a  right  to  recommend  that  the 
case  be  treated  as  a  misdemeanor,  and  that 
he,  in  his  discretion,  could  adopt  such  rec- 
ommendation?     The    statement    apparently 
was  favorable  to  the  accused.    It  emphasized 
the  right  of  the  jury  to  treat  the  case  as  a 
misdemeanor.      It   must   be    perfectly   clear 
that  it  could  not  have  induced  any  juror  to 
yield  any  conviction  as  to  the  essential  fact 
of  the  guilt  of  the  accused.    If  the  members 
of  the  jury  were  divided  or  hesitating,  it  waa 
not  as  to  the  guilt  of  the  accused,  but  as  to 
their  right  to  make  a  recommendation  that 
the  case  be  treated  as  a  misdemeanor;  it  did 
not  hasten  a  verdict,  for  the  verdict  was  not 
returned  until  eleven  hours  thereafter.     Be- 
sides, the  judge  almost  immediately  made  a 
statement  of  the  occurrence  to  the  counsel 
for  the  accused.     If  they  thought  the  com- 
munication was  prejudicial  or  was  a  recharge 
to  the  jury,  it  was  their  duty  to  have  in- 
sisted then,  or  certainly  the  next  morning, 
on  the  withdrawal  of  the  case  from  the  jury 
and  the  declaration  of  a  mistrial."    In  State 
V.  Dunford,  91  Kan.  898,  139  Pac.  430,  the 
court  said:     "Before  the  verdict  was  agreed 
upon  the  foreman  of  the  jury  sent  to  the 
trial  judge  a  note  reading:     *Can  we  as  a 
jury   recommend    clemency  .or   the   limit   of 
any  section  of  the  Crimes  Act?*     The  judge 
returned   a  written  answer  in  these  words: 
'Under  our  law  it  is  not  the  province  of  the 
jury  to  recommend  clemency  in  their  verdict 
or  as  a  jury  in  any  way  to  recommend  the 
limit  of  punishment,  but  the  court  will  listen 
to  and  consider  any  recommendation  of  any 
or  all  the  members  of  the  jury  after  their 
discharge  in  any  case.'    The  defendant  main- 
tains that  this  interchange  of  messages,  con- 
ducted without  his  knowledge,  was  prejudi- 


cial to  his  rights.     A  line  of  decisions,  said 
to  constitute  probably  the  weight  of  author- 
ity,  holds  that  any   private   communication 
between  the  judge  and  jury  will  work  a  re- 
versal, without  r^ard  to  its  purpose  or  ef- 
fect.     (38   Cyc.    1861.)      Such,   however,   is 
not  the  law  of  this  state.     In  two  instances 
it  has  been  held  by  this  court  that  a  new 
trial  is  not  required  by  the  fact  that  the 
judge  has  told  the  jury,  out  of  court,  that 
tbey  might  include  in  a  verdict  of  guilty  a 
recommendation    for    clemency.       (State    v. 
Borchert,  68  Kan.  360,  74  Pac.  1108;  State 
V.   Evans,   90   Kan.   796,   136   Pac.   270,   see 
also   Dowling   v.    State,    7    Ga.   App.    613.) 
.    .    .    In  the  present  case  we  are  convinced 
that  the  communication  from  the  judge  was 
not  fairly  to  be  interpreted  as  a  promise  of 
clemency,  was  not  so  understood  by  the  jury, 
and  did  not  in  fact  influence  their  verdict/' 
In  Music  V.  Adams,  96  Neb.  298,  147  N.  W. 
696,  it  was  said:     "After  the  jury  had  re- 
tired, and  on  the  same  day,  they  sent  to  the 
court  the  following:      'Judge  Redick:     We, 
your   jury   in   the   case   of   Clara   Music  v. 
Adams,  desire  to  be  enlightened  on  the  fol- 
lowing question,  viz.:     "Are  we  to  consider 
the  appearance  of  Mr.  Adams  on  the  witness- 
stand  as  an  answer  in  this  action  as  defend- 
ant, or  are  we  to  consider  him  as  merely  a 
witness?"     D.   J.   Hinchey,   Foreman.'     Tlie 
court  noted  below  the  following:     'Only  as  a 
witness.     Redick' — and  then  returned  it  to 
the  jury.     We  are  unable  to  see  how  this 
could    have    prejudiced    the    plaintiff.      Mr. 
Adams  was  a  defendant  in  the  case  and  had 
filed  an   answer.     The  record  does  not  dis- 
close any  fact  as  having  transpired  during 
the  trial  to  negative  the  idea  that  he  waa 
an  answering  defendant.     The  case  was  sub- 
mitted to  the  jury  as  to  him,  alone,  and  the 
court  told  the  jury  all  that  it  was  necessary 
for  them  to  know.     The  second  point  must 
therefore  fail."     In  Carter  v.  State   (Okla.) 
154  Pac.  337,  it  appeared  that  in  the  absence 
of  the  counsel,  and  while  court  was  not  in 
open  session,   the  judge  communicated  with 
the  jury,   admonishing  them  to  do  nothing 
that  would  prevent  a  full  and  fair  considera- 
tion of  the  ease,  to  keep  together  and  not  to 
communicate  with  outsiders.     The  court  on 
appeal  said:     "It  is  the  duty  of  the  court  to 
prevent,  if  possible,   any  misconduct  on  the 
part  of  the  jury,  and  it  is  the  duty  of  the 
ofiicer  in  charge  to  see  that  jurors  properly 
conduct  themselves,  and  observe  the  require- 
ments of  law,  and  that  they  do  nothing  that 
would  prevent  a  full  and  fair  consideration 
of  the  case.     It  is  true  also  that  it  is  the 
duty  of  the  court  to  communicate  with  the 
jury  only  in  open  court,  in  the  presence  of 
the  defendant  and  his  counsel.     But  this  is 
far  from  saying  that  every  irregularity  will 
work  a  reversal  of  the  judgment.    No  injury 
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was  alleged  by  this  conduct,  nor  was  any  at- 
tempted to  be  proved,  and  while  the  burden 
would  be  on  the  state  to  show  no  prejudice 
to  the  substantial  rights  of  the  defendant, 
we  think  the  record  shows  that  burden  has 
been  fully  met.  The  language  used  by  the 
court  could  not  injure  the  defendant/' 

But  while,  in  Oklahoma,  a  communication 
shown  to  have  been  such  as  could  not  have 
been  prejudicial  will  not  be  ground  for  a 
new  trial  (Carter  v.  State,  supra),  the  fact 
that  a  trial  judge,  without  notice  to  counsel, 
entered  the  jury  room  and  gave  to  the  jury 
further  instructions,  orally,  without  keeping 
a  record  thereof,  has  been  held  to  be  ground 
for  a  new  trial.  Osage  Mercantile  Co.  v. 
Harris  (Okla.)  152  Pac.  408,  wherein  the 
court  said:  "Section  5007,  Rev.  Laws  1910, 
provides:  'After  the  jury  have  retired  for 
deliberation,  if  there  be  a  disagreement  be- 
tween them  as  to  any  part  of  the  testimony, 
or  if  they  desire  to  be  informed  as  to  any 
part  of  the  law  arising  in  the  case,  they  may 
request  the  officer  to  conduct  them  to  the 
court,  where  the  information  on  the  point  of 
law  shall  be  given  in  writing,  and  the  court 
may  give  its  recollection  as  to  the  testimony 
on  the  point  in  dispute,  or  cause  the  same 
to  be  read  by  the  stenographer,  in  the  pres- 
ence of,  or  after  notice  to,  the  parties  or 
their  counsel.'  It  follows  that  the  court 
erred  in  further  instructing  the  jury  while 
the  jury  was  deliberating,  and  in  the  absence 
of  the  parties  or  their  attorneys,  and  this 
fully  supports  the  action  of  the  court  in 
granting  a  new  trial." 

Refusal  to  Communicate. 

The  refusal  of  the  trial  court  to  answer 
or  to  pay  any  attention  to  a  request  for  in- 
formation coming  from  the  jury  after  they 
have  retired  for  deliberation  is  not  ground 
for  a  new  trial.  People  v.  Sauerbier,  173 
Mich.  521,  139  N.  W.  260,  wherein  the 
court  said:  "Error  is  assigned  upon  the  re- 
fusal of  the  trial  court  to  state  the  commu- 
nication sent  in  by  the  jury.  No  statement 
was  made  by  the  court  to  any  person  of  the 
nature  of  this  communication;  nor  was  any 
communication  sent  by  the  court  in  answer 
thereto.  No  authorities  are  cited  in  support 
of  the  contention  of  respondent,  and  this 
court  has  been  unable  to  find  any  directly 
in  point.  There  are  authorities  which  hold 
that  a  court  may  not  communicate  with  a 
jury  after  it  has  retired  to  deliberate,  or  in 
the  absence  and  without  the  consent  of  coun- 
sel go  before  the  jury  for  the  purpose  of  in- 
struction. In  the  instant  case  the  court  did 
not  communicate  with  the  jury.  It  is  evi- 
dent that  the  jury,  or  some  member  of  it, 
communicated  upon  some  matter,  in  writing, 
with  the  court.    This  was  voluntary,  and  a 


matter  which  was  not  within  the  control  of 
the  court,  and  apparently  was  not  a  request 
for  further  instructions.  \Miatever  it  was, 
the  learned  trial  judge,  without  divulging 
the  matter,  paid  no  attention  to  it.  In  our 
opinion  this  was  a  reasonable  exercise  of  his 
judicial  discretion.  Nothing  prejudicial  to 
the  respondent  appears  from  this  communi- 
cation, and  no  error  was  committed.'' 

BtUe  in  Texas, 

In  Texas  it  is  provided  by  statute  how  and 
under  what  circumstances  a  trial  judge  may 
conmiunicate  with  the  jury.  *  Any  communi- 
cation, therefore,  which  is  not  a  substantial 
compliance  with  the  statutory  provisions  is 
ground  for  a  new  trial.  Quigley  v.  Gulf,  etc. 
R.  Co.  (Tex.)  142  S.  W.  633;  WichiU  Falls 
Compress  Co.  v.  Moody  (Tex.)  154  S.  W. 
1032;  Whitaker  v.  Browning  (Tex.)  155  S. 
W.  1197.  In  Quigley  v.  Gulf,  etc.  R.  Co. 
supra,  it  appeared  that  the  trial  judge  had 
a  private  conversation  with  the  foreman  of 
the  jury,  relative  to  the  case,  and  then  re- 
called the  jury  and  gave  them  oral  instruc- 
tions In  the  absence  of  counsel  and  without 
Request  from  the  jury.  The  court  said:  "In 
the  case  of  Texas  Midland  R.  Co.  v.  Byrd, 
102  Tex.  265,  115  S.  W.  1163,  20  L.R.A. 
(NJS.)  420,  first  above  cited,  our  supreme 
court,  in  an  opinion  by  Chief  Justice  Gaines, 
after  quoting  the  statutes  prescribing  the 
duties  of  the  court  when  it  wishes  to  ccmu- 
municate  with  the  jury,  says:  'It  is  thus 
seen  that  the  statutes  very  carefully  provide 
the  manner  in  which  the  court  shall  confer 
with  the  jury,  and  that  he  shall  give  no  in- 
structions or  confer  with  them  in  any  man- 
ner except  in  open  court.  The  obvious  pur- 
pose of  this  is  that  counsel  may  be  present 
and  see  that  the  conference  is  proper,  and, 
if  not,  may  take  a  bill  of  exception  to  the 
action  of  the  court.  It  seems  to  us,  there- 
fore, that  it  is  error  for  the  judge  to  confer 
with  the  jury  in  any  other  manner  than 
that  prescribed  by  law,  and  that  if  he  does 
his  judgment  on  that  account  ought  to  be 
reversed.  In  numerous  cases  from  other  ju- 
risdictions it  is  held  that  the  private  con- 
versation of  the  judge  and  the  jury  is  not 
only  improper,  but  that  it  is  misconduct  for 
M'hich  the  judgment  will  be  reversed,  without 
reference  to  the  question  whether  such  mis- 
conduct affected  the  verdict.' "  In  Wichita 
Falls  Compress  Co.  v.  Moody  (Tex.)  154  S. 
W.  1032,  it  appeared  that  the  trial  judge,  in 
answer  to  two  questions  sent  to  him  from 
the  jury  room  by  the  foreman  of  the  jury, 
sent  to  the  jury  two  slips  of  paper,  contain- 
ing answers,  which  slips  were  preserved  and 
filed  with  the  verdict.  The  first  question 
was  whether  the  jury  should  find  against 
the  compress  company  if  they  found  against 
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all  the  defendants,  and  the  seoond  was 
whether  they  should  compute  the  interest  if 
interest  was  allowed.  To  the  first,  the  judge 
answered  "yes"  and  to  the  second  "not  neces- 
sary." The  court,  on  appeal,  said:  "Having 
held  that  the  railroad  company  was  entitled 
to  a  peremptory  instruction  against  the 
compress  company  in  case  the  jury  found 
against  all  defendants,  we  fail  to  see  how 
the  compress  company  was  prejudiced  by 
the  first  question,  nor  could  any  injury  have 
resulted  from  the  second  question  and  an- 
swer. However,  under  the  authority  of 
Texas  Midland  R.  Go.  v.  Byrd,  102  Tex. 
263,  20  Ann.  Cas.  137,  116  S.  W.  1163,  20 
L.R.A.  (N.S.)  429,  the  question  is  whether 
these  acts  of  the  court  and  jury  violated  the 
statute  with  respect  to  communications  be- 
tween the  court  and  jury.  While  not  ap- 
proving the  practice,  yet  we  feel  constrained 
to  hold  that  the  statute  was  substantially 
complied  with,  and  overrule  the  assignment." 
In  Whitaker  v.  Browning  (Tex.)  155  S.  W. 
1197,  it  was  said:  "It  clearly  appears  that 
the  communication  with  the  jury  by  the 
trial  judge,  made  the  basis  of  the  third  as- 
signment of  error,  hcui  no  effect  whatever 
upon  the  minds  of  the  jury  in  reaching  their 
verdict.  Article  2021,  Revised  Statutes  1911, 
which  was  enacted  in  1905,  makes  a  commu- 
nication with  a  jury  during  their  delibera- 
tions a  sufficient  ground  for  a  new  trial  in 
the  event  only  that  such  communication  be 
found  material.  That  statute  is  broad 
enough  to  include  the  action  of  the  judge 
now  complained  of  within  the  communica- 
tions  therein  mentioned.  This  statute  was 
not  discussed  by  our  supreme  court  in  the 
case  of  Texas  Midland  R.  Ck>.  v.  Byrd,  102 
Tex.  263,  20  Ann.  Cas.  137,  115  S.  W.  1163, 
20  L.R,A.(N.S.)  429.  But  whether  or  not 
it  was  there  considered  can  make  no  differ- 
ence, we  think,  in  determining  the  merits 
of  the  assignment  now  under  the  discussion, 
since,  under  the  new  rule  adopted  by  our 
supreme  court,  the  communication  would  not 
be  reversible  error  if  no  injury  resulted 
therefrom." 
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lastmctions  —  Refusal  of  Requests  -« 
Matters  Fully  Covered  by  Charge. 

The  refusal  of  requested  instructions,  fully 
covered  by  given  instructions,  is  not  errone- 
ous. 


Auotioneers  —  Dolus  Business  witbout 
Idoense  —  Burden  of  Proof. 

In  a  city's  action  sgainst  an  auctioneer  to 
recover  a  penalty  for  conducting  his  business 
without  a  license,  the  defense  that  the  busi- 
ness was  another's,  who  had  a  license,  for 
whom  defendant  acted  as  agent,  was  a  plea 
in  the  nature  of  confession  and  avoidance, 
which  the  burden  was  on  him  to  establish  by 
a  preponderance  of  the  evidence. 

Defenses  —  Aotins  as  Employee  of  An- 
other. 

Where  an  auctioneer  did  not  bona  fide 
become  the  employee  of  another  to  conduct 
auction  sales,  but  the  arrangement  was  mere- 
ly a  subterfuge  between  the  auctioneer  and 
such  other  to  evade  payment  of  the  auc- 
tioneer's license  tax  as  such,  the  arrangement 
is  no  defense,  in  a  city's  action  to  recover 
the  statutory  penalty  for  carrying  on  the 
business  without  a  license. 

Instruo tions  —  Additional  Instruotions 
after  Retirement  -~  Necessity  of  No- 
tice to  Counsel. 

The  action  of  the  trial  court,  after  the 
retirement  of  the  jury,  upon  their  request  to 
know  what  the  penalty  is  for  the  violation 
of  the  city  ordinance  in  suit,  in  writing  out 
an  instruction  on  the  point  and  sending  it 
to  the  jury  without  the  knowledge  of  counsel 
for  either  side,  is  Improper. 

[See  note  at  end  of  this  case.] 

Sanae. 

Where  the  action  of  the  court  in  instruct- 
ing the  jury  in  writing,  after  their  retire- 
ment, on  a  material  point,  in  the  absence  of 
counsel,  was  in  no  manner  prejudicial,  re- 
versal will  not  be  ordered. 

[See  note  at  end  of  this  case.] 

Harniless  Error  —  Instruotions  —  Al- 
lowins  I<ess  than  Statutory  Penalty. 

Where,  in  an  action  by  a  city  against  an 
auctioneer  to  recover  the  statutory  penalty 
for  carrying  on  his  business  without  a  license, 
an  instruction  stated  that  the  fine  might  be 
less  than  the  statute  prescribed,  followed 
by  verdict  and  judgment  for  less,  such  in- 
struction and  judgment  are  harmless  error 
as  to  defendant. 

Jury  —  Custody  and  Conduct  —  BailiflT 
Member  of  Former  Jury. 

Where,  in  a  city's  action  against  an  auc- 
tioneer to  recover  the  statutory  penalty  for 
conducting  his  business  without  a  license, 
one  who,  upon  a  former  trial,  in  which  the 
jury  disagreed,  had  been  a  member  thereof, 
and  had  voted  for  conviction,  acted  as  bailiff, 
in  the  absence  of  showing  that  he  influenced 
the  jury,  or  that  the  rights  of  defendant  were 
prejudiced  in  any  manner,  there  is  no  error. 


Error  to  Montrose  County  Court:  Hanes, 
Judge. 

Prosecution  of  E.  L.  Kimmins  for  yiolation 
of  municipal  ordinance.  Defendant  convicted 
and  brings  error.  The  facts  are  stated  in 
the  opinion.    Atfibmed 
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Catlin  d  Blake  for  plaintiff  in  error. 
Charles  J.  Moynihan  and  Edward  M.  Sher- 
man for  defendant  in  error. 

[578]  Gaabigues,  J. — ^December  1,  1913, 
plaintiff  in  error,  as  defendant,  was  [579] 
tried  and  convicted  upon  a  complaint  and 
information  filed  June  3,  1913,  in  the  county 
court,  charging  him  with  violating  on  May 
24,  1913,  an  ordinance  of  the  City  of  Mont- 
rose, making  it  unlawful  for  any  person, 
firm  or  corporation  to  sell  or  expose  for  sale 
by  way  of  barter,  vendue,  or  auction,  any 
goods,  wares,  merchandise  or  property  of  any 
kind,  or  to  conduct  an  auction  sale  within 
the  limits  of  the  city,  without  first  obtain- 
ing a  license  therefor,  and  providing  a  fine 
for  each  offense  of  not  less  than  $3.00  nor 
more  than  $100.00.  The  jury  returned  a 
verdict  finding  defendant  guilty,  and  as- 
sessed his  fine  at  $1.00.  He  brings  the  case 
here  on  error. 

Defendant  was  a  professional  auctioneer, 
and  had  a  place  of  business  or  stand  in 
Montrose  where  he  had  for  a  number  of 
years  conducted  public  auctions.  It  was  ad- 
mitted that  his  license  as  such  auctioneer 
had  expired,  and  that  he  had  none  after 
May  1,  1913;  but  that  one  Kymal  did  have 
such  a  license  on  May  24,  1913. 

The  evidence  for  the  city  shows  defendant 
advertised  the  sale  in  question,  in  his  own 
name,  to  be  held  at  "the  old  stand,'*  and 
that  the  sale  was  held  at  his  usual  place  of 
conducting  auction  sales;  that  he  was  on  the 
auction  stand  crying  the  sale,  and  sold  vari- 
ous articles.  The  validity  of  the  ordinance 
is  not  questioned.  The  defense  was  that 
Rymal  was  conducting  the  sale  under  a 
proper  license,  and  that  defendant  was  acting 
as  his  agent  or  assistant. 

The  court  told  the  jury  that  the  city  was 
required  to  prove  its  case  by  a  preponderance 
of  the  evidence;  that  defendant  set  up  the 
defense  that  he  conducted  the  auction  as  the 
agent  and  under  the  immediate  control  and 
direction  of  Rymal,  who  had  an  auctioneer's 
license;  that  a  licensed  auctioneer  need  not 
make  all  the  sales  in  person,  but  may  employ 
necessary  clerks  and  servants,  have  them 
use  the  hammer,  make  the  outcry,  and  make 
all  necessary  arrangements  for  the  sale;  that 
this  must  be  done  under  the  licensed  auction- 
eer's immediate  direction  and  supervision; 
that  the  licensed  auctioneer  having  the  sale, 
need  not  be  actually  present  during  [580]  the 
whole  time  of  the  sale,  and  that  an  occasional 
absence  would  not  of  itself  subject  the  serv- 
ant, employee  or  assistant  to  the  penalties 
of  the  ordinance;  that  if  the  jury  found 
from  the  evidence  that  Rymal  was  a  licensed 
auctioneer,  and  defendant  was  acting  as  his 
servant  or-  assistant  in  making  the  sale  and 
arranging    therefor,    and    acted    under    the 


supervision  of  Rymal,  that  they  should  find 
hijn  not  guilty;  that  the  burden  of  proof 
was  upon  defendant  to  establish  such  de- 
fense by  a  preponderance  of  the  evidence; 
that  before  such  a  defense  could  be  availing 
to  the  defendant,  the  jury  must  find  by  a 
preponderance  of  the  evidence  on  the  trial 
that  defendant  acted  as  the  agent  of  Rymal 
under  the  latter's  direction  and  control;  that 
such  defense  must  be  made  in  good  faith, 
and  not  for  the  purpose  of  evading  the  law; 
that  if  the  jury  found  from  the  evidence  on. 
the  trial  that  the  defendant  procured  Rymal 
to  act  as  the  chief  auctioneer  at  the  sale, 
for  a  part  of  the  time,  for  the  purpose  of 
evading  the  payment  of  a  license  fee,  that  it 
should  disregard  such  defense;  that  the 
penalty  for  violating  the  ordinance  is  a  fine 
of  from  one  cent  to  fifty  dollars. 

1.  Error  is  assigned  on  the  refusal  of  the 
court  to  give  defendant's  requested  instruc- 
tions 3  and  6.  The  principle  involved  in 
these  instructions  was  fully  covered  by  the 
instructions  given  and  a  repetition  was  un- 
necessary. 

2.  This  was  a  civil  action  to  recover  a 
penalty  for  violating  an  ordinance  requiring 
auctioneers  holding  an  auction  sale,  or  ex- 
posing for  sale  at  public  vendue  or  auction 
any  personal  property,  to  procure  a  license 
therefor.  It  was  admitted  defendant  had 
no  such  license  and  the  evidence,  without  dis- 
pute or  contradiction,  shows  he  had  for  a 
number  of  years  been  a  professional  auc- 
tioneer, and  conducted  an  auction  businesB 
at  a  stand  owned  by  him;  that  he  advertised 
this  sale  in  his  name,  at  his  old  stand,  and 
that  on  this  occasion  he  cried  the  sale  and 
used  the  hammer.  The  defense  was  that 
the  sale  was  Rymal's,  who  had  a  license,  and 
that  defendant  acted  as  his  agent.  This, 
under  the  facts,  was  [581]  a  plea  in  the 
nature  of  confession  and  avoidance,  and  could 
not  avail  defendant  unless  established  to  the 
satisfaction  of  the  jury  by  a  preponderance 
of  the  evidence  on  the  trial.  The  court  com- 
mitted no  error  in  telling  the  jury  that  the 
burden  of  proof  was  upon  defendant  to  estab- 
lish such  defense  by  a  preponderance  of  the 
evidence.  Neither  was  there  error  in  in- 
structing the  jury  that  if  this  matter  relied 
upon  as  a  special  defense  was  not  entered 
into  and  conducted  in  good  faith,  but  was 
merely  a  subterfuge  between  defendant  and 
Rymal,  for  the  purpose  of  evading  the  law, 
that  the  jury  should  disregard  it. 

3.  It  seems  after  the  jury  retired,  the 
bailiff  in  charge  told  the  court:  'The  jurv 
wants  to  know  what  the  penalty  is  for  the 
violation  of  the  ordinance;"  and  that  the 
court  wrote  out  an  instruction  and  gave  it 
to  the  bailiff,  with  directions  to  deliver  it 
to  the  jury;  that  none  of  the  attorneys  in 
the  case   were   present  when   this  occurred. 
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and  that  they  had  no  knowledge  of  it  until 
after  the  trial  was  concluded.  The  instruc- 
tion sent  out  to  the  jury  was  as  follows. 
''The  jury  is  further  instructed  that  the 
penalty  for  a  violation  of  the  ordinance  in 
question  is  a  fine  of  from  one  cent  to  fifty 
dollars.*'  Good  practice  required  that  the 
court,  before  giving  this  instruction,  should 
have  called  the  jury  into  the  court  room, 
and  read  it  to  theiu  in  the  presence  of  coun- 
sel for  both  sides,  unless  they  waived  this 
formality.  We  wish  strongly  to  impress  upon 
trial  courts  that  they  should  not  communi- 
cate with  the  jury  on  matters  affecting  the 
rights  of  the  parties  except  in  open  court 
and  in  the  presence  of  counsel. 

Mofiitt  V.  People,  59  Colo.  406,  149  Pac. 
104.  While  the  giving  of  the  instruction  in 
this  manner  was  bad  procedure,  we  cannot 
hold  it  to  be  reversible  error,  because  it  does 
not  appear  that  it  in  any  manner  prejudiced 
the  rights  of  the  defendant.  It  is  also  claimed 
that  the  instruction  was  erroneous  and  the 
judgment  wrong;  that  under  the  ordinance 
the  fine  could  not  be  less  than  $3.00  nor  more 
than  $100.00.  That  is  true,  but  [582]  how 
can  defendant  claim  that  he  was  injured? 
The  verdict  and  judgment  are  not  of  a  difTer- 
ent  kind  from  that  which  the  ordinance  pre- 
flcribes  imd  defendant  cannot  complain  be- 
cause they  are  lighter  than  the  minimum 
fixed  by  the  ordinance.  The  error  was  in 
his  favor.  De  T^appe  v.  Sullivan,  7  Colo. 
182,  2  Pac.  926;  Willard  v.  Mellor,  19  Colo. 
534,  36  Pac.  148;  Knowles  v.  Harvey,  10 
Colo.  App.  9,  62  Pac.  46;  Harmison  v.  Lewis- 
town,  153  IlL  313,  38  N.  E.  628,  46  Am.  St. 
Rep.  893,  12  Cyc.  783. 

4.  It  seems  this  was  the  second  trial  of  the 
case.  On  the  first  trial,  in  which  the  jury 
disagreed,  one  Cooper  was  a  member  of  the 
jury  and  voted  for  conviction.  At  the  second 
trial  Cooper  acted  as  bailiff,  to  which  defend- 
ant objected  for  the  reasons  above  stated. 
Defendant  in  order  to  take  advantage  of 
this  occurrence  would  have  to  show  more 
than  the  above  facts  to  warrant  us  in  revers- 
ing the  case  on  that  ground.  There  is  no 
claim  that  Cooper  influenced  the  jury  in  any 
way  or  that  the  rights  of  defendant  were  in 
any  manner  prejudiced  on  this  account  or 
that  the  bailiff  did  not  impartially  perform 
the  duties  of  his  office. 

The  judgment  is  affirmed. 

Affirmed. 

Gabbert,  C.J.,  and  Scott,  J.,  concur. 


NOTE. 

Necessity  that  Further  Instr notions  to 
Jnry,  after  Retirement,  Be  Given  in 
Presenee  or  with  Consent  of  Connael. 

Closely    related   to   the    subject-matter   of 
the  present  note  which  discusses  the  necessity 


that  further  instructions  after  the  retirement 
of  the  jury  shall  be  given  in  the  presence  or 
with  the  consent  of  counsel,  is  the  necessity 
that  further  instructions  shall  be  given  in 
open  court,  which  is  discussed  in  the  notes 
to  Martin  v.  Martin,  14  Ann.  Cas.  511,  and 
Lewis  V.  Lewis,  reported  ante,  this  volume, 
at  page  396.  As  to  whether  a  private  com- 
munication by  a  trial  judge  with  the  jury 
during  their  deliberations  is  ground  for  a 
new  trial,  see  the  notes  to  State  v.  Murphy, 
16  Ann.  Cas.  1133,  and  Dishmaker  v.  Heck, 
reported  ante,  this  volume,  at  page  400. 

In  accordance  with  the  rule  laid  down  in 
Kurton  v.  Neill.  140  la.  141,  17  Ann.  Cas. 
632,  it  is  held  in  a  majority  of  the  recent 
cases  that  where  further  instructions  to  a 
jury  after  retirement  are  given  in  open  court, 
it  is  not  necessary  that  counsel  shall  be 
present  or  shall  be  notified  that  the  instruc* 
tions  will  be  given.  Yates  v.  Why  el  Coke 
Co.  221  Fed.  603,  137  C.  C.  A.  327;  Roberson 
▼.  State,  135  Ga.  654,  70  S.  E.  175;  Humphrey 
V.  Monida,  etc.  Stage  Co.  115  Minn.  18,  131 
N.  W.  498;  Strite  Governor  Pulley  Co.  v. 
Lyons,  129  Minn.  372,  152  N.  W.  765;  State 
y.  Denton,  154  N.  C.  641,  70  S.  E.  839;  Walc- 
sakowski  v.  Milwaukee  Electric  Ry.  etc.  Co. 
157  Wis.  191,  147  N.  W.  20.  In  Humphrey 
V.  Monida,  etc.  Stage  Co.  supra,  the  court 
said:  'The  trial  of  a  case  is  not  concluded 
until  a  verdict  is  rendered  or  the  jury  dis- 
charged, and  additional  instructions  may  be 
given  in  open  court  upon  the  jury  coming 
in,  although  counsel  for  one  or  both  of  the 
parties  is  not  present."  And  in  Walczakow- 
ski  V.  Milwaukee  Electric  Ry.  etc.  Co.  157 
Wis.  191,  147  N.  W.  20,  it  was  said:  "Coun- 
sel for  plaintiff  were  not  present  when  the 
jury  was  reinstructed.  No  duty  devolved 
upon  the  court  to  send  for  them  or  wait  their 
return.  If  counsel  voluntarily  absent  them- 
selves from  court  after  the  jury  has  been  sent 
out  to  deliberate  upon  their  verdict,  the  court 
is  under  no  obligation  to  either  send  or  wait 
for  them  before  reinstructing  the  jury  or  re- 
ceiving their  verdict.  Such  a  rule  would  in 
many  cases  seriously  and  needlessly  hamper 
trial  judges  in  the  discharge  of  their  duties. 
Where,  however,  their  attendance  can  be 
procured  without  unreasonable  delay,  it  is 
better  practice  to  do  so."  However,  in  State 
V.  Denton,  154  N.  C.  641,  70  S.  E.  839,  it 
was  said  that  "where  additional  instructions 
are  given  to  a  jury  during  a  recess  of  the 
court,  we  think  counsel  are  entitled  to  be 
present,  or  at  least  one  of  them  on  each  side, 
and  that  they  should  be  notified,  if  to  be 
found." 

In  some  jurisdictions  it  is  held  that  where 
further  instructions  to  a  jury  after  retire- 
ment are  given  in  open  court,  it  is  necessary 
that  counsel  shall  be  present  or  notified  that 
the  instructions  will  be  given.  McLain  v. 
State  (Ala.)  72  So.  511;  Quigley  v.  Gulf,  etc. 
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R.  Co.  (Tex.)  142  S.  W.  633.  See  also  Har- 
well V.  State,  11  Ala.  App.  188,  65  So.  702, 
and  the  reported  case.  But  it  has  been  held 
that  the  absence  of  leading  counsel,  when 
additional  instructions  were  given  to  a  jury, 
was  not  ground  for  setting  aside  the  verdict, 
when  unaccompanied  by  any  showing  that  a 
request  was  made  to  the  court  to  postpone 
the  giving  of  the  instructions  until  the  lead- 
ing counsel  could  be  called.     State  v.  Evans, 

135  La.  891,  66  So.  259. 

Where  the  trial  judge  goes  alone  to  the 
jury  room  and  communicat«s  with  the  jurors 
without  the  consent  of  counsel,  it  constitutes 
error.  Mound  City  v.  Mason,  262  111.  392, 
104  N.  E.  685;  Bentler  v.  Com.  143  Ky.  503, 

136  S.  W.  896;  Berst  v.  Moxom,  163  Mo.  App. 
123,  145  S.  W.  857 ;  Watson  v.  State,  7  Okla. 
Crim.  508,  124  Pac.  329;  Osage  Mercantile 
Co.  V.  Harris  (Okla.)  152  Pac.  408.  In  Berst 
V.  Moxom,  supra,  the  court  said:  ''As  we 
construe  the  opinion  of  our  supreme  court 
in  Chouteau  v.  Jupiter  Iron-Works  [94  Mo. 
n88,  7  S.  W.  467],  when  read  with  the  deci- 
sions therein  cited  with  approval,  it  declares 
that  any  communication  in  the  jury  room, 
between  the  judge  and  jury,  in  the  absence 
and  without  the  consent  of  counsel,  after  the 
jurors  have  retired  to  consider  the  issues,  is 
reversible  error." 

However,  it  has  been  held  that  the  conduct 
of  the  trial  judge  in  going  alone  to  the  jury 
room  and  communicating  with  the  jurors 
without  the  consent  of  counsel  is  harmless 
error  where  the  rights  of  the  parties  are  not 
prejudiced  thereby.  Moffitt  v.  People,  59 
Colo.  406,  149  Pac.  104;  Miller  v.  State,  13 
Ga.  App.  440,  79  S,  E.  232.  Thus  in  Miller 
V.  State,  supra,  it  appeared  that  the  trial 
judge  entered  the  jury  room  in  the  absence 
of  the  accused  and  their  attorneys  and  made 
a  statement  which  did  not  amount  to  a  re- 
charge but  consisted  simply  of  a  restatement 
as  to  the  form  of  the  verdict,  and  it  further 
appeared  that  the  accused's  counsel  were  im- 
mediately informed  of  the  occurrence  but 
made  no  attempt  to  have  the  error  corrected 
until  after  the  verdict  was  rendered.  It  was 
held  that  as  the  evidence  strongly  supported 
the  verdict,  the  rights  of  the  accused  had  not 
been  prejudiced  and  the  error  was  harmless. 

Where  the  court  sends  a  written  com- 
munication to  the  jury  without  the  consent 
of  counsel,  it  constitutes  error.  Corpus 
Christi  St.  etc.  R.  Co.  v.  Kjellberg  (Tex.) 
185  S.  W.  430.  And  see  the  reported  case. 
See  also  State  v.  Beedle  (Mo.)  180  S.  W.  888. 
Compare  Wichita  Falls  Compress  Co.  v. 
Moody  (Tex.)  154  S.  W.  1032;  Lewis  v.  Lewis, 
reported  in  full,  ante,  this  volume,  at  page 
.395.  However,  it  has  been  held  that  the  con- 
duct of  the  trial  judge  in  sending  a  written 
communication  to  the  jury  without  the  con- 
sent of  counsel  is  harmless  error  where  the 


rights  of  the  parties  are  not  prejudiced  there- 
by. State  V.  Dunford,  91  Kan.  898,  139  Pac. 
430.    And  see  the  reported  case. 

In  lotca  it  has  been  held  that  additional 
instructions  in  writing  may  be  given  to  the 
jury  without  submitting  them  to  counsel,  as 
the  statute  (Code,  §  3720)  requiring,  among 
other  things,  that  instructions  shall  be  sub- 
mitted to  counsel  on  either  side  before  reading 
them  to  the  jury,  has  reference  to  the  charge 
of  the  court  given  on  the  submission  of  the 
cause  to  the  jury  and  not  to  additional  in- 
structions demanded  by  the  exigencies  of  the 
situation  after  the  jury  have  been  deliberat- 
ing on  the  case.  Garden  ▼.  Moore  (la.) 
156  N.  W.  410, 
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Homloide  —  SnflLoienoy  of  Eridenoe  — 
Alibi. 

Evidence  in  a  trial  for  homicide  held  to 
make  the  defense  of  alibi  a  question  for  the 
jury. 

Criminal  I«aw  —  Failure  of  Proseention 
to  Call  Witness  —  Preanmption. 

In  a  trial  for  murder  defendant's  requested 
charge  that  since  the  exact  time  when  de- 
cease was  killed  was  material,  the  state's 
failure  to  call  his  son,  who  had  lived  with 
him,  required  the  inference  that  his  testi- 
mony, if  given,  would  have  shown  beyond 
a  reasonable  doubt  that  deceased  was  killed 
before  10  p.  m.  of  the  day  on  which  he  was 
murdered,  is  too  broad  to  justify  the  court 
in  charging  it. 

Sanke. 

Where  it  appears  that  a  son  of  the  deceased 
who  was  in  the  house  when  the  murder  was 
committed,  is  deficient  in  understanding  and 
not  able  to  talk  intelligently,  no  inference 
adverse  to  the  state  can  be  drawn  from  the 
district  attorney's  failure  to  call  him  as  a 
witness,  especially  in  view  of  the  fact  that 
such  son  was  in  court  and  might  have  been 
called  by  defendant. 

Confession  —  Volnntarineaa  —  Question 
for  Jnry. 

In  a  trial  for  murder  held  on  the  evidence 
that  whether  defendant's  confessions  were 
voluntary  was  for  the  jury. 

Sane. 

Where  the  voluntary  nature  of  confessions 
was  submitted  to  the  jury  under  proper  in- 
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structions,  a  yerdict  against  the  defendant 
is  conclusive  on  the  issue. 

Corroboration  of  Confession* 

Under  Code  Or.  Proc.  §  395,  providing  tbat 
the  confession  of  the  accused  is  not  sufficient 
to  warrant  his  conviction  without  additional 
proof  that  the  crime  charged  has  been  com- 
mitted, there  must  be,  in  addition  to  the 
confession,  proof  of  the  corpus  delicti,  and 
where  the  corpus  delicti  is  established  by  in- 
dependent evidence,  a  conviction  based  upon 
defendant's  voluntary  confession  is  warrant- 
ed. 

Eridenoe  ^  Finsor  Prints. 

In  a  prosecution  for  murder,  where  there 
was  testimony  of  five  separate  marks  upon 
the  clapboards  of  the  deceased's  house,  and 
proof  that  such  marks  were  made  in  human 
blood,  the  expert  testimony  of  a  witness,  who 
fully  explained  his  qualifications,  specified 
the  circumstances  upon  which  he  predicated 
bis  opinion,  swore  that  he  was  able  to  ex- 
press an  opinion  with  reasonable  certainty, 
and  who  was  exhaustively  and  skilfully 
cross-examined  as  to  the  identity  of  the  de- 
fendant's finger  prints  upon  paper  with  the 
n^arks  on  the  clapboards,  is  competent. 

[See  note  at  end  of  this  case.] 

Same. 

The  weight  to  be  given  such  evidence  is 
for  the  jury. 
[See  note  at  end  of  this  case.] 

Wliat  Evidence  Is  ReloTant. 

Under  common-law  principles,  whatever 
tends  to  prove  any  material  fact  is  relevant 
and  competent. 

Witneasea  ^  Privilege  —  Oommnnion* 
tien  to  Proaeontins  Attorney. 

In  a  trial  for  murder  where  a  special  dep* 
uty  sheriff,  who  had  been  instrumental  in 
irathering  evidence  against  the  defendant,  tes- 
tified for  the  state,  and  on  cross-examination 
denied  his  alleged  statements  to  an  attorney 
employt-d  by  the  county,  made  in  the  presence 
of  others,  to  the  effect  that  he  wished  to  get 
evidence  against  defendant's  employer,  and 
that  defendant  was  a  man  who  was  easily 
controlled,  the  attorney,  called  by  the  de- 
fendant to  contradict  the  witness,  may  dis- 
close the  information  which  he  received  in 
his  capacity  as  attorney. 

[See  Ann.  Cas.  1916E  1121.] 

Impeaclunent  —  I>eolarationa  nowing 
Bias. 

Such  statements  by  the  state's  witness  are 
admissible  to  show  his  bias  or  hostility. 

Harmleaa  Error  —  Ezelnaion  of  Evi- 
clenee  —  Faot  Otherwise  Proved. 

■Error  in  the  exclusion  of  such  statements, 
in  view  of  the  witness'  cross-examination 
and  other  evidence  leaving  no  doubt  as  to 
his  interest  in  securing  a  conviction,  is  a 
technical  error  not  affectini?  the  defendant's 
substantial  rights  which  Code  Cr.  Proc.  § 
542,  expressly  requires  the  appellate  court  to 
disregard. 

Detectives  -~  Competency  of  Testimony 
—  Information  Acquired  in  Service  of 
Employer. 

On  a  trial  for  murder  the  testimony  of  a 
private  detective,  who  after  the  murder  had 
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resided  at  the  house  of  defendant's  employer, 
and  had  kept  defendant  and  his  employer 
under  observation  for  some  time,  that  neither 
defendant  nor  his  emplover  had  acted  in  a 
manner  to  indicate  consciousness  of  guilt,  is 
improperly  excluded  under  General  Business 
Law  (Consol.  Laws,  c.  20)  §  74b,  as  amended 
by  Laws  1910,  c.  515,  forbidding  a  licensed 
detective  from  revealing,  without  his  em- 
ployer's consent,  information  obtained  by 
hini  "except  as  he  nuty  be  required  by  law" 
as  such  provision  has  no  application  to  the 
case. 

[See  Ann.  Cas.  1917A  584.] 

Criniinal  Law  —  Negative  Evidence  — 
Failure  of  Detective  to  Find  Evidence 
of  Gnilt. 

Such  evidence  is  incompetent,  because  pure- 
ly negative  in  character,  and  designed  merely 
to  show  that  the  detective  had  been  unable 
to  discover  evidence  of  the  defendant's  guilt. 

Prosnmption  of  Innooenoe  —  EfTeet  of 
Proof  of  Good  Character. 

The  defendant  is  presumed  innocent,  even 
where  evidence  of  his  good  character  is  not 
offered,  though  evidence  of  good  character, 
when  considered  in  connection  with  all  the 
other  evidence,  may  create  in  the  minds  of 
the  jurors  a  reasonable  doubt,  when  without 
huch  evidence  none  would  exist. 

Inatmetiona  —  As  to  EfTeet  of  Proof  of 
Qood  Charaotor. 

In  a  trial  for  murder,  the  refusal  to  charge 
for  defendant  that  his  unquestioned  good 
character  is  presumptively  evidence  of  his 
innocence  is  not  error,  when  considered  in 
connection  with  a  charge  that  evidence  of  his 
good  character  in  itself  may  be  sufficient  to 
create  a  reasonable  doubt,  and  that  he  is 
presumptively  innocent  until  the  proof  shows 
otherwise. 

Appeal  from  Trial  Term  of  Supreme  Court, 
Montgomery  county. 

Criminal  action.  Lewis  M.  Roach  convict- 
ed of  murder  in  first  degree  and  appeals. 
The   facts   are   stated   in  the  opinion.     Af- 

FIBMED. 

Andrew  /.  Nellis  and  /.  S,  Bitterly  for 
appellant. 

Oeorge  M.  Alhot  for  respondent. 

[595]  Seabubt,  J. — John  Barrett  was  a 
farmer  69  years  of  age  and  lived  upon  his 
farm  in  the  town  of  Palatine  in  the  county 
of  Montgomery.  With  him  resided  his  daugh- 
ter Katie  and  his  son  Boyd.  Katie  was  23 
years  of  age  and  Boyd  29  years  of  age.  The 
latter  was  mentally  deficient.  About  1,000 
feet  from  the  Barrett  farm  was  the  farm 
where  the  defendant  was  employed  as  a  la- 
borer. On  the  evening  of  December  20th, 
1913,  Barrett  and  his  son  Boyd  retired  to 
bed  at  about  0:20  p.  M.  Katie  remained  in 
the  sitting  room,  seated  by  the  stove.  She 
was  awakened  from  her  sleep  and  recalls 
seeing  a  shadow  or  vision  and  was  struck 
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down  with  a  heavy  piece  of  wood.    When  she 
regained   consciousness  she  was  standing  in 
the  storehouse  south  of  the  dining  room  door. 
She  heard  her  brother  Boyd  come  down  from 
his  bedroom  and  spoke  to  him  and  he  came 
to  where  she  was   standing.     She  sent  her 
brother  to  a  neighbor  for  help  and  when  he 
returned  with  the  neighbor  they  entered  the 
house.      Kerosene   had   been   poured   on    the 
wood  in  the  woodbox  and  there  was  a  fire 
burning  in  the  box.     A  pail   of  water  was 
thrown   upon   the   fire   and   extinguished   it. 
Katie    was    covered    with    blood    from    the 
wounds  which   had  been   inflicted  upon  her. 
In  the  sitting  room  was  the  dead  body  of 
Barrett.     It  is  not  necessary  to  describe  the 
scene.     It  is  sufficient  to  say  that  the  dead 
body  of  Barrett  was  upon  the  floor  with  in- 
disputable evidence  of  his  having  been  shot 
and  beaten  to  death.    In  the  storehouse  where 
Katie  was  taken  after  the  assault  upon  her 
was  a  window  weight  similar  to  other  window 
weights  used  on  the  farm  where  the  defend- 
ant worked,   also  a   rolling  pin   with   blood 
stains  upon  it  which  had  customarily  been 
kept  behind  the  kitchen  door  of  the  Barrett 
house.     Upon  the  clapboards  of  the  house  to 
one   side  of   the  kitchen  door,  about   [596] 
forty  inches  from  the  ground,  were  five  marks. 
It  is  claimed  that  these  were  marks  of  human 
blood  and  were  the  finger-print  impressions 
of   the  defendant.     Reference  will  again  be 
made    to   these    marks.      The    circumstances 
surrounding  the  killing  bear  ample  testimony 
to  the  deliberate  and  premeditated  nature  of 
the  murder.     There  was  money  in  the  house 
at  the  time  of  the  murder  but  none  of  it  was 
stolen,  and  there  is  nothing  to  indicate  that 
theft  was  a  motive  which  induced  the  act  of 
the  murderer.     It  appears  by  testimony  in- 
dependent of  the  confessions  made  by  the  de- 
fendant which  will  be  discussed  below,  that 
before  the  murder  the  defendant's  employer 
and   Barrett  had  quarreled,  that  they  were 
not  upon  good  termQ,  and  that  angry  words 
had  passed  between  them  as  to  the  right  to 
use  a  spring  near  the  boundary  of  the  two 
farms.     The  defendant's  employer  had  spread 
poisoned  com  upon  his  land  near  the  land  of 
the  deceased  to  kill  the  chickens  of  the  de- 
ceased, saying  that  it  was  placed  there  to 
kill  crows.     The  defendant  knew  of  this  ill 
feeling  existing  between  his  employer  and  the 
deceased.     The  defendant  and  his  employer 
had  discussed  the  purchase  of  Barrett's  farm 
with  a  view  of  giving  the  defendant  a  home 
upon  it,  and  Barrett  had  been  asked  to  put 
a  price  upon  his  farm  and  had  fixed  a  price 
which  the  defendant  and  his  employer  thought 
was  too  high.    So  much  of  this  case  seems  not 
to  be  open  to  dispute.     Upon  seven  djfi'erent 
occasions  and  to   four   different  persons  the 
defendant  confessed   that  he  committed   the 
murder  and  it  is  claimed  that  in  his  confes- 


sions he  implicated  his  employer.  It  is  not 
necessary  to  state  in  detail  the  contents  of 
these  various  confessions  or  to  refer  to  the 
circumstances  under  which  they  were  made. 
It  is  sufficient  for  our  present  purpose  to 
point  out  that  these  confessions  unequivocal- 
ly admit  the  defendant's  guilt  and  show  that 
the  motive  actuating  him  was  the  removal 
of  Barrett  in  the  hope  that  his  farm  could 
tiien  be  purchased  and  that  he  might  secure 
a  home  upon  it  with  the  assistance  [597]  of 
his  employer.  With  this  brief  outline  of  the 
nature  of  the  case  we  are  in  a  position  to 
consider  the  objections  urged  by  the  appellant 
to  the  judgment  of  conviction. 

The  claim  that  the  defendant  established 
an  alibi  rests  upon  the  defendant's  own  testi- 
mony, which  the  jury  did  not  regard  as 
worthy  of  belief.  The  time  of  the  murder 
is  not  fixed  with  precision.  It  is  evident, 
however,  that  it  happened  between  9:30  and 
11  o'clock.  The  defendant  testified  that  he 
arrived  at  his  dwelling  house  from  Canajo- 
harie  at  about  10  o'clock.  In  this  he  is  cor- 
roborated by  the  testimony  of  a  fellow-work- 
man named  Ure.  There  was,  however,  ample 
time  after  this  for  the  defendant  to  have  com- 
mitted the  murder.  Barrett's  farm  house  was 
but  a  short  distance  away  from  the  place 
where  the  defendant  concededly  was  at  10 
o'clock  and  it  was  possible  for  the  defendant 
arriving  at  his  house  at  10  to  have  armed 
himself  with  the  revolver  which  it  is  said  he 
had  hidden  in  the  barn  and  to  have  committed 
the  murder  and  returned  to  his  house  by 
11  o'clock.  It  is  true  that  he  testified  that 
after  he  returned  at  10  he  went  to  bed  and 
remain  there  during  the  night.  He  was  cor- 
roborated in  this  by  the  testimony  of  his  wife. 
Their  testimony,  however,  merely  presented 
an  issue  of  fact  which  the  jury  decided  against 
the  defendant. 

In  connection  with  the  objection  last  dis- 
cussed, which  relates  to  the  time  when  the 
murder  was  committed,  it  is  convenient  to 
consider  the  request  to  charge  which  the  de- 
fendant made  in  relation  to  Boyd  Barrett. 
At  the  close  of  the  charge  defendant's  counsel 
said:  "Since  tlie  exact  time  when  John  Bar- 
rett was  killed  is  a  material  and  relevant  fact 
upon  the  question  of  defendant's  guilt  or 
innocence,  the  People's  failure  to  call  Boyd 
Barrett  to  testify  and  to  submit  him  to  cross- 
examination  requires  the  inference  that,  had 
he  testified,  his  testimony,  in  connection  with 
the  other  testimony  in  the  case,  would  estab- 
lisli  beyond  a  reasonable  doubt  that  John  Bar- 
rett was  [598]  killed  before  ten  P.  M,  of  the 
day  on  which  he  was  murdered."  In  answer 
to  this  request  the  court  stated  there  was 
testimony  from  which  the  jury  might  infer 
that  Boyd  Barrett  was  a  man  of  low  mentali- 
ty who  could  not  testify  intelligently,  and 
that  if  'lie  was  a  man  of  such  a  low  mentali- 
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tj  that  he  could  not  reason,  so  low  that  he 
could  not  understand  the  nature  of  an  oath, 
and  that  his  testimony  would  not  be  reliable 
under  any  circumstances/'  then  the  People 
were  not  required  to  bring  him  before  the 
jury.  The  request  to  charge  made  by  the  de- 
fendant's counsel  was  much  too  broad  to  jus- 
tify the  court  in  charging  it;  but  in  addition 
to  this  defect  of  form,  the  court  was  justified 
in  refusing  to  charge  as  requested  in  view  of 
the  evidence  in  the  record  that  Boyd  Barrett 
was  deficient  in  understanding  and  not  able 
to  talk  intelligently.  Under  these  circum- 
stances no  inference  adverse  to  the  People 
could  be  drawn  from  the  failure  of  the  dis- 
trict attorney  to  call  him  as  a  witness.  The 
defendant  himself  testified  that  Boyd  Barrett 
was  "a  boy  that  can  hardly  talk,"  and  there 
is  no  evidence  in  the  record  suggesting  the 
contrary.  Moreover,  if  there  was  any  doubt 
about  Boyd's  ability  to  testify,  or  if  the  de- 
fendant wished  his  testimony,  he  could  have 
bden  called  bv  the  defense.  Bovd  Barrett  was 
present  in  the  court  room  during  the  trial, 
and  upon  one  occasion  was  called  upon  to 
stand  while  he  was  identified  by  a  witness. 
Either  side  could  have  called  him  as  a  witness. 
The  failure  of  the  district  attorney  to  call 
him,  under  the  circumstances  disclosed,  justi- 
fied the  court  in  its  refusal  to  charge  as  re- 
quested. 

Whether  or  not  the  confessions  of  the  de- 
fendant were  voluntary  was  the  subject  of 
conflicting  testimony.  The  court  received  all 
the  evidence  that  was  offered  bearing  upon 
this  question  and  submitted  the  matter  to  the 
jury  with  proper  instructions  which  left  it  to 
the  jury  to  say  whether  or  not  the  confessions 
were  voluntary.  We  cannot  say  upon  the 
evidence  presented  that'  the  jury  were  [699] 
not  justified  in  concluding  that  the  confes- 
sions were  voluntary.  The  defendant  is  said 
first  to  have  been  subjected  to  threats  in  De- 
cember, 1913, .  the  month  during  which  the 
crime  was  committed,  but  it  is  not  claimed 
that  the  defendant  made  any  confession  dur- 
ing this  month.  He  is  said  to  have  again 
been  threatened  on  the  night  of  June  23d, 
1914,  but  it  is  not  claimed  that  he  made  any 
confession  at  this  time.  The  first  confession 
is  said  to  have  been  made  on  June  25th,  1914. 
In  view  of  the  fact  that  the  alleged  threats 
against  the  defendant  were  made  so  long  a 
time  before  the  confessions  were  made,  we 
would  not  be  justified  in  asserting  as  a  mat- 
ter of  law  that  the  confessions  were  involun- 
tary. While  in  a  room  waiting  to  be  taken 
before  the  coroner  the  defendant  got  upon 
his  knees  and  uttered  the  following  prayer: 
"Oh  God,  my  Heavenly  Father,  I  pray  of  Thee 
that  Thou  will  forgive  me  for  my  sins  in  this 
crime  that  I  have  committed ;  that  Thou  wilt 
take  care  of  my  darling  wife  and  my  little 
boy  and  make  him  a  better  man  than  his 
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father."  Van  Wie  was  present  and  told  the 
defendant  that  the  prayer  involved  a  con- 
fession and  the  defendant  said  he  knew  that 
and  was  willing  to  confess.  He  was  taken 
before  the  coroner  and  made  and  signed  two 
sworn  statements  admitting  his  guilt  and  de- 
scribing in  detail  the  circumstances  under 
which  he  committed  the  murder.  He  repeated 
his  confession  to  the  wife  of  the  coroner  and 
to  a  newspaper  editor  who  called  upon  him 
while  he  was  confined  in  jail.  He  also  made 
confessions  to  other  persons.  The  only  con- 
fessions to  which  there  can  be  said  to  be  any 
color  of  justification  for  the  claim  that  they 
were  as  a  matter  of  law  involuntary,  were 
the  two  sworn  confessions  made  to  the  coro- 
ner. It  is  significant  also  that  although  the 
defendant  testified  upon  the  trial  as  to  these 
confessions  he  did  not  deny  that  he  made 
them  or  that  the  testimony  of  the  witnesses  as 
to  what  he  had  said  in  these  confessions  was 
true.  The  confessions  were  admissible  in 
evidence  against  the  defendant  [600]  and 
were  submitted  to  the  jury  under  proper  in- 
structions and  under  tliese  circumstances  the 
verdict  of  the  jury  is  conclusive  upon  their 
voluntary  character.  People  v.  Ferola,  215 
N.  Y.  285,  109  N.  E.  500;  People  v.  Garfalo, 
207  N.  Y.  141,  100  N.  E.  698;  People  v.  Rog- 
ers, 192  N.  Y.  331,  15  Ann.  Cas.  177,  85  N.  E. 
135;  People  v.  Chapleau,  121  N.  Y.  266,  24 
N.  E.  469;  People  v.  McGloin,  91  N.  Y.  241; 
Teachout  v.  People,  41  N.  Y.  7;  Hendrickson 
V.  People,  10  N.  Y.  13,  61  Am.  Dec.  721.  It  is 
further  claimed  that  these  confessions  were 
not  suflBciently  corroborated  to  justify  the 
verdict  of  the  jury.  It  is  provided  in  section 
395  of  the  Code  of  Criminal  Procedure  that 
the  confession  of  the  accused  "is  not  sufficient 
to  warrant  his  conviction,  without  additional 
proof  that  the  crime  charged  has  been  com- 
mitted." It  will  be  observed  that  the  statute 
does  not  require  that  the  confession  itself 
shall  be  corroborated.  It  provides  merely 
that  alone  it  shall  be  insufficient  to  warrant 
conviction.  The  only  additional  proof  which 
the  statute  makes  necessary  to  justify  a  jury 
in  convicting  a  defendant  who  has  confessed 
his  guilt  is  that  there  shall  be  proof  "that 
the  crime  charged  has  been  committed." 
There  must  be  evidence  in  addition  to  the  con- 
fession to  prove  the  corpus  delicti,  but  when, 
as  in  this  case,  the  corptis  delicti  is  proved 
by  independent  evidence,  and  the  defendant 
has  voluntarily  confessed  his  guilt,  a  case 
for  the  jury  is  made  out,  and  a  conviction 
based  upon  such  testimony  is  warranted  in 
law.  At  common  law  the  nature  and  degree 
of  evidence  in  addition  to  a  confession  that 
was  required  is  said  to  have  been  governed  by 
"judicial  practice"  rather  than  by  the  **law 
of  evidence,"  and  the  courts  seem  not  always 
to  have  been  in  agreement  as  to  the  rule  ap- 
plied.   Wigmore  on  Ev.  §  2070.    In  this  state 
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the  statute  referred  to  above  has  put  at  rest 
any  uncertainty  that  may  have  existed  upon 
this  subject  and  codifies  the  rule  that  there 
must  be  proof  in  addition  to  the  confession 
as  to  the  corpus  delicti.  People  v.  Badgley, 
16  Wend.  (N.  Y.)  53;  People  v.  Jachne,  103 
N.  Y.  182,  199,  8  N.  E.  374;  People  v.  Dea- 
cons, 109  N.  Y.  374,  378,  16  N.  E.  676;  People 
V.  Brasch,  [601]  193  N.  Y.  46,  60,  85  N.  E. 
809;  People  v.  Burness,  178  N.  Y.  429,  431, 
70  N.  E.  966;  People  v.  Giusto,  206  N.  Y.  67, 
99  N.  £.  190.  In  the  present  case  the  fact 
of  the  killing  of  John  Barrett  and  that  he  was 
murdered  with  deliberation  and  premedita- 
tion was  abundantly  proved  without  regard 
to  any  of  the  confessions  of  the  defendant. 
Indeed,  it  was  a  conceded  fact  in  the  case 
that  was  affirmed  upon  both  sides.  Under 
these  circumstances  there  cannot  be  doubt 
that  if  the  People  proved  that  the  confessions 
were  voluntary  there  was  ample  evidence  to 
justify  the  jury  in  convicting  the  defendant, 
without  regard  to  the  corroboration  which  is 
said  to  have  been  derived  from  the  comparison 
of  the  finger-print  impressions  of  the  defend- 
ant with  the  marks  that  were  found  upon  the 
clapboards  of  the  house  near  the  kitchen. 
It  is  earnestly  insisted  that  the  admission  in 
evidence  of  the  testimony  of  an  alleged  ex- 
pert as  to  finger-print  impressions  was  error 
and  of  such  a  material  character  as  to  have 
wrought  grave  injury  to  the  defendant  and 
to  necessitate  the  reversal  of  this  judgment. 
This  testimony  was  given  in  relation  to  five 
separate  marks  which  were  discovered  upon 
the  clapboards  of  the  house  near  the  kitchen 
door.  The  portion  of  the  boards  bearing 
these  marks  was  cut  out  and  was  submitted 
to  experts  in  finger  printing  and  was  offered 
in  evidence  upon  the  trial.  The  marks  were 
so  placed  upon  the  board  and  were  of  such 
a  shape  or  design  that  they  could  have  been 
made  by  soiled  fingers.  It  was  proved  that 
the  impressions  represented  by  these  marks 
were  made  in  human  blood.  The  evidence 
upon  this  subject  was  summarized  by .  the 
trial  judge  in  his  charge  to  the  jury  as  fol- 
lows :  ^ 

^'Hamilton  says  that  the  marks  were  the 
marks  of  fresh  blood  upon  the  finger  ends  of 
a  human  hand.  Finger  impressions  of  the 
left  hand  of  this  defendant  were  taken  upon 
various  occasions.  In  these  experiments  the 
left  hand  of  the  defendant  was  held  at  the 
wrist  alone,  and  the  hand  permitted  to  as- 
sume a  natural  position,  with  the  fingers 
extended  when  the  fingers  touched  tlie  [602] 
paper  below.  These  impressions  made  upon 
several  sheets  of  paper  were  such  that  the 
finger  prints  of  the  four  fingers  fitted  over 
the  four  finger  prints  upon  the  clapboards. 
Whether  this  be  a  coincidence  of  great  value 
will  be  determined  by  the  jury.  Also,  it  was 
sworn  by  Hamilton  that  tlie  lineations  upon 


the  thumb  exactly  corresponded  with  the  line- 
ations upon  the  lower  mark  upon  the  clap- 
board. Hamilton  swears  that  these  marks 
were  the  finger  prints  of  the  left  hand  of  the 
defendant."  At  the  close  of  the  charge  the 
counsel  for  the  defendant  asked  the  court  to 
charge :  ''That  they  need  not  adopt  the  opin- 
ion of  the  witness  Hamilton  that  the  stains 
upon  People's  Exhibits  11  and  12  are  of  hu- 
man blood.  They  may  give  it  such  weight  as 
they  deem  fitting."  The  court  charged  as 
requested.  Counsel  then  said:  "I  ask  your 
honor  also  to  charge,  in  considering  the  ques- 
tion, that  is,  as  to  whetlier  the  stains  are 
human  blood,  they  should  give  due  weight  to 
Mr.  Hamilton's  testimony,  in  effect,  that  that 
fact  could  be  ascertained  only  by  a  hi^lj 
trained  expert  upon  both  chemical  and  micro- 
scopic analysis,  each  of  which  must  be  con- 
ducted with  extreme  care,  and  that  the  con- 
stituents so  analyzed  and  studied  must  be 
changed  into  crystalline  forms  only  visible 
through  high  powered  microscopes,  and  that 
the  crystals  made  from  human  blood  and 
those  made  from  the  blood  of  some  other  ani- 
mals so  closely  resemble  each  other  that  ex- 
treme nicety  of  observation  by  a  competent 
expert  is  requisite  to  detect  the  slight  dif- 
.ferences  and  conclude  that  the  substance  un- 
der observation  is  the  product  of  human  blood 
and  not  the  product  of  the  blood  of  some 
other  animal.  Tiiat  was  in  substance  his 
testimony  as  to  that."  The  court  again 
charged  as  requested. 

The  record  shows  that  the  following  re- 
quests and  rulings  were  made: 

Defendant's  counsel,  Mr.  Nellis:  ''Before 
the  jury  can  be  satisfied  that  the  stains  were 
made  by  the  left  hand  of  defendant  on  the 
night  of  the  murder,  each  one  of  the  following 
[603]  propositions  must  be  established  to 
their  satisfaction  beyond  a  reasonable  doubt: 

''1.  The  stains  did  not  exist  prior  to  that 
day. 

"2.  They  were  made  by  human  blood. 

"3.  The  blood  was  of  the  murdered  man  or 
his  daughter  or  of  their  mingled  blood. 

"4.  Stain  marked  W — that  is  the  one  for 
the  little  finger — ^was  made  by  the  defend- 
ant's little  finger. 

"5.  Stain  marked  X  was  made  by  defend- 
ant's ring  finger. 

''6.  Stain  marked  Y  was  made  by  defend- 
ant's middle  finger. 

"7.  Stain  marked  Z  was  made  by  defend- 
ant's forefinger. 

^'8.  That  these  stains  were  made  simultan- 
eously. 

''9.  That  they  were  not  made  at  the  same 
time  stain  marked  K  was  made.  You  know 
the  expert  said — 

''The  Court:  At  the  same  identical  mo- 
ment? 

''Mr.  Nellis:     Yea,  sir. 
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'The  Court:     Is  that  all! 

"Mr.  Nellis :  That  is  all  of  the  particular 
request  to  charge. 

"The  Court:     I  so  charge. 

"Mr.  Nellis:  They  must  be  satisfied  of 
each  one  of  those  things  beyond  a  reasonable 
doubt. 

"The  Court:     Yes. 

''Mr.  Nellis:  Now,  excluding  the  confes- 
sions, there  is  no  sufficient  proof  to  establish 
beyond  a  reasonable  doubt  that  stain  mark  K 
is  a  thumb  print  and  not  a  finger  print.  Mr. 
Hamilton  so  said.  He  didn't  know  by  looking 
at  the  stain  whether  it  was  a  thumb  print  or 
a  finger  print. 

"The  Court :  I  will  charge  there  is  no  testi- 
mony upon  that  subject. 

"Mr.  Nellis:  All  right,  just  as  well,  I  will 
accept  that. 

'^Excluding  the  confessions,  there  is  no  suf- 
ficient proof  that  stains  marked  W,  X,  Y,  Z 
and  K  were  not  made  [604]  simultaneously; 
that  is,  by  the  hand  reaching  out  and  put 
on  that  wall;  that  there  is  no  sufficient  proof 
that  the  whole  hand  was  not  put  against  the 
board  at  the  same  time. 

"The  Court:  I  will  charge  there  is  no 
testimony  upon  that  subject.  However,  infer- 
ence is  proof.  The  jury  may  indulge  in  in- 
ference." 

Before  testifying  to  his  opinion  as  to  the 
identity  of  the  defendant's  fijiger  prints  with 
the  marks  upon  the  board  the  witness  ex- 
plained fully  his  qualifications,  specified  the 
circumstances  upon  which  he  predicated  his 
opinion  and  swore  that  he  was  able  to  express 
an  opinion  with  reasonable  certainty.  He 
was  exhaustively  and  skillfully  cross-exam- 
ined as  to  every  detail  of  his  testimony. 
Ample  basis  was  afforded  for  the  jury  to  come 
to  an  intelligent  conclusion  as  to  the  correct- 
ness of  the  opinion  which  he  expressed.  In 
view  of  the  progress  that  has  been  made  by 
scientific  students  and  those  charged  with  the 
detection  of  crime  in  the  police  departments 
of  the  larger  cities  of  the  world,  in  affecting 
identification  by  means  of  finger-print  impres- 
sions, we  cannot  rule  as  a  matter  of  law  that 
Buch  evidence  is  incompetent.  Nor  does  the 
fact  that  it  presents  to  the  court  novel  ques- 
tions preclude  its  admission  upon  common- 
law  principles.  Tlie  same  thing  was  true  of 
typewriting,  photography  and  X-ray  photo- 
graphs, and  yet  the  reception  of  such  evidence 
is  a  common  occurrence  in  our  courts.  The 
evidence  to  prove  identity  often  presents 
doubtful  and  unsatisfactory  features.  One 
man  may  be  mistaken  for  another  because 
they  look  alike,  or  identity  of  person  may 
be  inferred  from  similarity  of  features,  height, 
expression  or  a  variety  of  other  circumstances. 
Under  common -law  principles  whatever  tends 
to  prove  any  material  fact  is  relevant  and 
competent.     The  evidence  as  to  footprints  is 
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admissible.    Young  v.  State,  68  Ala.  569,  574; 
Jones  V.  State,  63  Ga.  395,  398,  401;  People 
V.  Storrs,  207  N.  Y.  147,  153,  Ann.  Cas.  19140 
196,  100  N.  E.  730,  45  L.R.A.(N.S.)  860.    In 
Castleton's  Case,  3  Crim.  App.  74,  the  Court  of 
[605]  Criminal  Appeal  in  England  upheld  a 
conviction  where  the  only  proof  of  identifica- 
tion was  evidence  as  to  finger  prints  upon  a 
candle.     In  People  v.  Jennings,  252  111.  534, 
96  N.  E.  1077,  43  L.K.A.(N.S.)  1206,  evidence 
was  received  of  the  imprint  of  four  fingers 
of  Bomeone^s  left  hand  in  fresh  paint  upon  a 
railing,  and  also  the  opinion  of  experts  that 
such  finger  prints  and  the  finger  prints  of 
the  defendant  were  impressions  of  the  same 
hand.     The  opinion  of  Chief  Justice  Carter 
in    that    case    contains   an    instructive    and 
learned  discussion  of  this  whole  subject.    The 
fact  that  error  may  sometimes  result  in  ef- 
fecting identification,  by  this  means  affords 
no  reason  for  the  exclusion  of  such  evidence. 
Mistakes  may  also  occur  in  effecting  identi- 
fication by  personal  appearance,  casual  meet- 
ing, by  handwriting  or  by  one's  voice  heard 
in  the  dark  or  over  the  telephone,  but  evi- 
dence of  this  character  is  admissible  and  its 
weight    is    to    be    determined    by    the    jury. 
Courts  have  often  allowed  proof  of  circum- 
stances  apparently  very   trivial   as  evidence 
upon  which  identification  might  be  effected. 
State  V.  Rainsbarger,  74  la.  196,  37  K.  W. 
153;   Wilbur  v.  Hubbard,  35  Barb.    (N.  Y.) 
303.     The  evidence  of  the  expert  as  to  the 
identity  of  the  finger  prints  of  the  defendant, 
with  the  blood  marks  found  upon  the  clap- 
boards of  the  house,  was  a  proper  subject  for 
the  consideration   of  the  jury.     Tlie  weight 
to  be  given  to  this  evidence  was  for  the  jury, 
not  the  court,  to  determine.     Certainly  the 
reception  of  this  evidence  would  not  justify 
the  reversal  of  this  judgment.     It  is  urged 
that  the  trial  court  erred  in  excluding  the 
evidence  of  one  Woollard.    When  the  murder 
was    being    investigated    by    the    authorities 
Woollard    was    employed    by   the    county    of 
Montgomery  as  an  attorney,  and  in  that  ca- 
pacity he  took  certain  affidavits  from  some 
of   the  witnesses.     Van   Wie   was   a  special 
deputy  sheriff  and  had  been  instrumental  in 
gathering    evidence    against    the    defendant. 
He  was  a  witness  in  behalf  of  the  People  up- 
on the  trial.    Upon  cross-examination  he  was 
asked  as  to  certain  statements  that  he  was 
[606]   alleged  to  have  made  to  Woollard  to 
the   effect    that   he   wished    to   get    evidence 
against  the  defendant's  employer  and  that  the 
defendant  was   a   man  who   was  easily  con- 
trolled.    He  denied  making  these  statements. 
To   contradict   him   the   defense   offered    the 
testimony   of   Woollard.     Objection    to    this 
testimony  was  urged  upon  the  ground  that 
Woollard    was    acting    as    attorney    for    the 
county  and  could  not  disclose  the  information 
that  he  had  received  in  that  capacity.     The 
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court  sustained  this  objection.  Several  other 
persons  were  present  when  this  alleged  con- 
versation occurred.  The  ground  upon  which 
this  ruling  was  based  was  erroneous.  People 
V.  Buchanan,  145  N.  Y.  1,  39  N.  E.  846. 
While  this  evidence  might  well  have  been 
admitted  for  the  purpose  of  showing  bias  or 
hostility  on  the  part  of  the  witness  (People 
V.  Brooks,  131  N.  Y.  321,  30  N.  E.  189),  its 
exclusion  can  hardly  be  said  to  constitute 
prejudicial  error.  In  so  far  as  it  was  offered 
to  show  that  the  witness  had  said  that  the 
defendant  was  a  man  easily  controlled  it  did 
not  tend  to  establish  bias  or  hostility  to  the 
defendant  and  was  relevant  only  upon  the 
issue  as  to  whether  the  confessions  were  yoI- 
untary.  In  so  far  as  it  was  designed  to  show 
hostility  against  the  defendant's  employer, 
it  was,  under  the  peculiar  facts  of  this  case, 
admissible.  It  was,  however,  in  any  event, 
somewhat  remote  and  the  whole  cross-exami- 
nation of  Van  Wie  and  the  other  facts  proven 
in  reference  to  his  testimony  left  no  doubt 
£8  to  his  interest  in  securing  a  conviction. 
Under  these  circumstances,  which  were  con- 
sidered by  the  jury,  it  is  not  reasonable  to 
suppose  that  the  admission  of  this  testimony 
could  have  contributed  to  change  the  result. 
Its  exclusion^  therefore,  was  one  of  those 
errors  which  this  court  in  a  case  of  this  char- 
acter is  expressly  required  to  disregard. 
(Code  Crim.  Pro.  sec.  642.) 

It  is  urged  that  the  exclusion  of  the  testi- 
mony of  the  witness  Zimmer  was  error.  Zim- 
mer  was  a  private  detective,  who  had  resided 
after  the  murder  at  the  house  of  the  defend- 
ant's employer,  and  had  the  defendant  and 
his  [607]  employer  under  observation  for  a 
considerable  period  of  time.  The  defendant 
sought  to  prove  by  him  that  neither  the  de- 
fendant nor  his  employer  had  acted  in  a 
manner  to  indicate  consciousness  of  guilt  on 
their  part.  Objection  was  made  to  this  testi- 
mony on  the  ground  that  it  was  prohibited 
under  section  74-b  of  the  General  Business 
Law  as  amended  by  chapter  615  of  the  Laws 
of  1910.  The  court  sustained  this  objection. 
That  section  prohibits  a  licensed  detective 
from  revealing  without  his  employer's  consent 
information  obtained  by  him  ''except  as  shall 
be  required  by  law."  It  clearly  was  without 
application  to  this  case,  and  the  reason  as- 
signed by  the  court  for  the  exclusion  of  this 
testimony  was  erroneous.  While  the  ground 
assigned  for  this  ruling  was  erroneous,  the 
ruling  itself  was  correct.  The  evidence  sought 
to  be  presented  was  incompetent;  it  was 
purely  negative  in  character,  and  designed 
merely  to  show  that  the  witness  had  been  un- 
able to  discover  evidence  of  the  defendant's 
guilt.  In  offering  this  testimony  the  defend- 
ant's counsel  said:     "I  want  to  have  him 


divulge  nothing  that  he  has  learned  but  what 
he  has  failed  to  learn  in  spite  of  all  his 
trying."  As  the  evidence  thus  sought  to  be 
introduced  was  incompetent,  no  error  can  be 
predicated  upon  itd  exclusion.  Defendant's 
counsel  asked  the  court  to  charge  that  the 
defendant's  good  character  "which  is  not  ques- 
tioned is  presumptive  evidence  of  his  inno- 
cence." In  response  to  this  request  the  court 
said:  "I  will  charge  the  jury  that  the  evi- 
dence of  his  good  character  in  itself  might  be 
sufficient  to  create  a  reasonable  doubt."  To 
this  charge  the  defendant  excepted  and  again 
repeated  his  last  request  to  charge  and  the 
court  replied :  ''He  is  presumptively  innocent 
in  all  respects  until  the  proof  shows  other- 
wise." The  refusal  of  the  court  to  charge  as 
requested  was  not  error  when  considered  in 
connection  with  the  charge  made.  The  de- 
fendant is  presumed  innocent  even  where  evi- 
dence of  good  character  is  not  offered.  Evi- 
dence of  good  character  when  considered  in 
connection  [608]  with  all  the  other  evidence 
in  the  case  mav  create  in  the  minds  of  the 
jurors  a  reasonable  doubt,  when  without  such 
evidence  none  would  exist.  The  court  had 
already  charged  the  jury  as  to  the  presump- 
tion of  innocence  and  repeated  this  charge 
when  this  request  was  made  and  charged  the 
jury  that  evidence-of  good  character  might  of 
itself  be  sufficient  to  create  a  reasonable 
doubt.  In  People  v.  Conrow,  200  N.  Y.  356, 
360,  93  N.  E.  943,  upon  which  the  appellant 
relies,  the  charge  under  review  was  different 
from  the  charge  made  in  this  case.  In  that 
case  the  court  did  not  charge  the  jury  that 
evidence  of  previous  good  character  may  of 
itself  create  a  reasonable  doubt,  but  errone- 
ously limited  the  consideration  of  the  evi- 
dence of  good  character  to  a  case  where  the 
questions  of  fact  affecting  the  guilt  or  inno- 
cence of  the  accused  were  closely  or  nearly 
evenly  balanced.  The  jury  in  the  present 
case  were  correctly  instructed  on  this  sub- 
ject and  no  just  ground  of  criticism  exists. 

We  have  examined  the  other  points  urged 
upon  our  attention  in  the  brief  of  the  appel- 
lant, but  find  nothing  in  them  that  would 
justify  a  reversal  of  the  judgment  or  that  re- 
quires discussion.  The  evidence  presented  a 
question  of  fact  for  the  jury  and  is  sufficient, 
if  true,  to  justify  the  judgment  of  conviction 
The  trial  was  free  from  any  substantial  error. 
Under  these  circumstances  no  reason  exists 
which  would  justify  this  court  in  interfer- 
ing with  the  judgment. 

The  judgment  of  conviction  should  be  af- 
firmed. 

Hiscock,  Chase,  Cuddeback  and  Miller,  JJ., 
concur;  Willard  Bartlett,  Ch.  J.,  not  voting; 
Hogan,  J.,  dissents. 

Judgment  of  conviction  affirmed. 
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FInser  Priats. 

Finger  Print  as  Evidence: 

Admissibility,  417. 

Sufliciency,  418. 
Finger  Print  as  Part  of  Police  Record,  418. 


Finger  Print  as  Evideno9m 

Admissibilitt. 

The  few  cases  on  the  point  hold,  in  accord- 
ance with  the  reported  case,  that  testimony 
fl9  to  finger  prints  is  admissible  in  evidence 
to  prove  identity.    Castleton's  Case,  3  Grim. 
App.  (Kng.)   74;  Parker  v.  Rex,  14  Com.  L. 
Rep.  681,  3  British  Rul,  Cas.  68;   People  v. 
Jennings,   252   III.    634,    96   N.    E.    1077,   43 
L.R.A.(N.S.)    1206;    State   v.    Cerciello,    86 
X.  J.  L.  309,  90  Atl.  1112.  52  L.R.A.(N.S.) 
1010;  State  v.  Connors,  87  N.  J.  L.  419,  94 
Atl.   812.      '*In    principle    its    admission    as 
lojral  evidence  is  based  upon  the  theory  that 
tlu'  evolution    in    practical    affairs    of    life, 
"liereby  the   progressive   and   scientific  ten- 
dencies of  the  age  are  manifest  in  every  other 
department   of    human    endeavor,    cannot   be 
ignored  in  legal  procedure,  but  that  the  law 
in  its  efforts  to  enforce  justice  by  demonstrate 
in<v  a  fact  in   issue,  will  allow  evidence  of 
those  scientific  processes,  which  are  the  work 
of  educated  and  skilful  men  in  their  various 
departments  and  apply  them  to  the  demon- 
stration of  a  fact."    State  v.  Cerciello,  supra. 
'While   the   courts   of   this   countrv   do  not 
appear  to  have  had  occasion  to  pass  on  the 
qupstion,    standard    authorities    on    scientific 
subjects  discuss  the  use  of  finger  prints  as  a 
sy^item  of  identification,  concluding  that  ex- 
perience has   shown    it   to   be   reliable.      10 
Ency.  Britannica   (11th  ed.)   376;  5  Nelson's 
Enoy.  28.    See  also  Gross*  Crim.  Investigation, 
(Adams'    Transl.)     277;    Fuld's    Police    Ad- 
ministration 342;  Osborn's  Questioned  Docu- 
ments 479.    These  authorities  state  that  this 
system   of   identification   is   of  very   ancient 
origin,  having  been  used  in  Egypt  when  the 
impression  of  the  monarch's  thumb  was  used 
as  bis  sign  manual;   that  it  has  been  used 
in  the  courts  of  India  for  many  years  and 
more  recently  in  the  courts  of  several  Euro- 
pean countries;  that  in  recent  years  its  use 
Ijas  become  very  general  by  the  police  depart- 
ments of  the  large  cities  of  this  country  and 
Europe;  that  the  great  success  of  the  system 
in  England,  where  it  has  been  used  since  1891 
in  thousands  of  cases  without  error,  caused 
the  sending  of  an   investigating  commission 
from  the  United  States,  on  whose  favorable 
report  a  bureau  was  established  by  the  United 
States    government    in    the    war    and    other 
departments.    .    .    .    When  photography  was 
Ann.  Cas.  1917A.— 27. 
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first  introduced  it  was  seriously  questioned 
whether  pictures  thus  created  could  properly 
be  introduced  in  evidence,  but  this  method  of 
proof,  as  well  as  by  means  of  X-rays  and  the 
microscope,  is  now  admitted  without  question. 
VVharton  on  Crim.  Evidence  (8th  ed.)  sec. 
544;  1  VVigmore  on  Evidence,  sec.  795;  Rog- 
ers on  Expert  Testimony  (2d  ed.)  sec.  140; 
Jones  on  Evidence  (2d  ed.)  sec.  581.  We 
are  disposed  to  hold  from  the  evidence  of 
the  four  witnesses  who  testified  and  from 
the  writings  we  have  referred  to  on  this 
subject,  that  there  is  a  scientific  basis  for 
'  the  system  of  finger-print  identification  and 
that  the  courts  are  justified  in  admitting  this 
class  of  evidence;  that  this  method  of  identi- 
fication is  in  such  general  and  common  use 
that  the  courts  cannot  refuse  to  take  judicial 
cognizance  of  it.  Such  evidence  may  or  may 
not  be  of  independent  strength,  but  it  is  ad- 
missible, the  same  as  other  proof,  as  tending 
to  make  out  a  case.  If  inferences  as  to  the 
identity  of  persons  based  on  the  voice,  the 
appearance  or  age  are  admissible,  why  does 
not  this  record  justify  the  admission  of  this 
finger-print  testimony  under  common-law 
rules  of  evidence?  The  general  rule  is,  that 
whatever  tends  to  prove  any  material  ^act 
is  relevant  and  competent."  People  v.  Jen- 
nings, 252  111.  534,  96  N.  E.  1077,  43  L.R.A. 
(N.S.)  1206.  "We  think  it  was  competent, 
therefore,  to  admit  a  fac-simile  impression  of 
the  finger  prints  upon  the  post,  for  the  pur- 
pose of  comparison  with  an  actual  impres- 
sion of  the  defendant's  finger  prints  taken  for 
the  purpose  of  comparison,  as  a  means  of 
eliciting  a  fact,  viz.,  that  the  fingers  in  each 
instance  were  the  same."  State  v.  Connors, 
87  N.  J.  L.  419,  94  Atl.  812. 

In  at  least  one  jurisdiction,  it  seems  that 
the  condition  on  which  such  testimony  is  re- 
ceived is  that  so  far  as  the  defendant  is  con- 
cerned he  shall  not  have  involuntarily  con- 
tributed to  its  production.  State  v.  Cerciello, 
86  N.  J.  L.  309,  90  Atl.  1112,  52  L.R.A.(N.S.) 
1010,  wherein  the  court  said:  "We  do  not 
find  from  an  inspection  of  the  testimony  here, 
that  this  legal  safeguard  was  contravened  in 
the  case  of  this  defendant.  What  he  did  at 
the  time  he  submitted  to  at  the  request  of 
the  officers.  The  writing  of  the  letter  which 
resulted  in  the  impression  of  the  finger  prints 
was  in  our  judgment  voluntary  upon  his  part, 
and  obviously  no  threats  or  menaces  were 
used  to  force  him  to  comply." 

Expert  testimony  as  to  finger  prints  is  ad- 
missible. People  V.  Jennings,  252  111.  534, 
96  N.  E.  1077,  43  L.R.A.(N.S.)  1206;  Stato 
V.  Cerciello,  86  K  J.  L.  309,  90  Atl.  1112.  52 
L.R.A.(N.S.)  1010;  State  v.  Connors,  87  N. 
J.  L.  419,  94  Atl.  812.  And  see  the  reported 
case.  In  People  v.  Jennings,  supra,  the  court 
said:  "From  the  evidence  in  this  record  we 
are  disposed   to  hold  that  the  classification 
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of  finger-print  impressions  and  their  method 
of  identification  is  a  science  requiring  study. 
While  some  of  tlie  reasons  which  guide  an 
expert  to  his  conclusions  are  such  as  may  be 
weighed  by  any  intelligent  person  with  efood 
eyesight  from  such  exhibits  as  we  have  here 
in  the  record,  after  being  pointed  out  to  him 
by  one  versed  in  the  study  of  finger  prints, 
the  evidence  in  question  does  not  come  within 
the  common  experience  of  all  men  of  com- 
mon education  in  the  ordinary  walks  of  life, 
and  therefore  the  court  and  jury  were  prop- 
erly aided  by  witnesses  of  peculiar  and  spe- 
cial experience  on  this  subject.  ...  In 
view  of  the  knowledge  and  experience  of  men 
in  identifying  by  foot  prints  as  compared  with 
their  knowledge  and  experience  in  identify- 
ing finger  prints,  it  is  manifest  that  opinions 
by  experts  might  be  entirely  proper  as  to 
the  latter  class  of  testimony  when  they  would 
not  be  with  reference  to  foot  prints.  The 
jury,  if  the  facts  were  all  stated,  would  be 
able  to  draw  conclusions  as  to  foot  prints  as 
well  as  could  expert  witnesses.  Thus,  the 
case  of  Heidelbaugh  v.  State,  79  Neb.  499, 
and  others  of  like  nature  relied  on  by  counsel, 
do  ^ot  conflict  with  the  conclusions  we  have 
reached  in  this  case  that  the  opinion  evidence 
of  the  experts  on  finger  prints  was  compe- 
tent." 

Sufficiency. 

The  weight  of  the  evidence  as  to  finger 
prints  is  of  course  a  question  for  the  jury. 
People  V.  Jennings,  252  111.  534,  96  N.  E. 
1077,  43  L.R.A.(KS.)  1206;  State  v.  Cerciel- 
lo,  86  X.  J.  L.  309,  90  Atl.  1112,  52  L.R.A. 
(N.S.)  1010. 

It  has  been  held  that  a  conviction  may  be 
sustained  where  evidence  of  finger  prints  is 
the  only  evidence  of  identity.  Castleton's 
Case,  3  Crim.  App.  74;  Parker  v.  Rex,  14 
Com.  L.  Rep.  681,  3  British  Rul.  Cas.  68.  In 
the  case  last  cited  it  appeared  that  a  shop 
had  been  broken  into  and  the  contents  of  a 
safe  therein  had  been  stolen,  and  that  the 
only  evidence  connecting  the  defendant  with 
the  crime  was  obtained  by  comparing  a  finger 
print  on  a  bottle  which  was  in  the  shop  with 
a  print  of  the  middle  finger  of  the  defend- 
ant's left  hand,  taken  after  his  arrest.  The 
jury  were  shown  enlarged  photographs  of 
both  prints,  were  told  how  the  prints  were 
obtained,  and  were  directed  to  the  similarity 
in  the  arrangement  of  the  lines  of  the  Impres- 
sions, including  scars  on  the  defendant's 
finger.  The  court  said:  "We  are  asked  to 
allow  the  point  to  be  argued  whether,  when 
evidence  of  finger  prints  is  the  only  evidence 
of  identity,  it  is  sufficient  to  support  a  con- 
viction. Leave  is  asked  in  the  hope  that  the 
rule  may  be  laid  down  that  it  is  not.  Sig- 
natures  have   been    accepted    as   evidence   of 


identity  as  long  as  they  have  been  used.  Tlie 
fact  of  the  individuality  of  the  corrugation? 
of  the  skin  on  tlie  fingers  of  the  human  haud 
is  now  so  generally  recognized  as  to  require 
very  little,  if  any,  evidence  of  it,  although  it 
seems  to  be  still  the  practice  to  offer  some 
expert  evidence  on  the  point.  A  finger  print 
is  therefore  in  reality  an  unforgeable  signa- 
ture. Tliat  is  now  recognized  in  a  large  part 
of  the  world,  and  in  some  parts  has,  I  think, 
been  recognized  for  many  centuries.  It  is 
certainly  now  generally  recognized  in  Eng- 
land and  other  parts  of  the  English  domin- 
ions. If  that  is  80,  there  is  in  this  case 
evidence  that  the  prisoner's  signature  was 
found  in  the  place  which  was  broken  into,  and 
was  found  under  such  circumstances  that  it 
could  only  have  been  impressed  at  the  time 
when  the  crime  was  committed.  It  is  impos- 
sible under  those  circumstances  to  sav  there 
was  no  evidence  to  go  to  the  jury." 

Finger  Print  as  Part  of  Police  Record. 

The  taking  of  finger  prints  by  the  police 
for  the  purpose  of  tracing  and  identifying 
criminals  is  familiar  as  a  part  of  the  Bertil- 
Ion  system  of  measurement.  And  it  has.  been 
held  under  implied  statutory  authority  tiiat 
a  person  arrested  on  a  charge  of  felony  may. 
before  trial,  be  subjected  to  such  measure- 
ment. Downs  V.  Swann,  111  Md.  53,  73  Atl. 
653,  134  Am.  St.  Rep.  586,  23  L.R.A.  (N.S.) 
739,  wherein  the  court  said:  *'The  substantial 
allegations  of  the  bill  are  as  follows:  On 
March  30th,  1909,  the  plaintiff,  William  F. 
Downs,  who  had  for  some  years  theretofore 
been  a  clerk  in  the  ofidce  of  the  city  register, 
was  arrested  by  a  city  detective  upon  com- 
plaint of  the  register  and  locked  up  at  the 
central  police  station  on  the  charge  of  em- 
l)ezzling  one  thousand  dollars  of  the  money 
of  the  city.  The  police  authorities  were  about 
to  put  Downs  through  the  *Bertillon  System,' 
consisting  in  part  of  having  his  photograph 
taken,  the  measurement  of  his  head,  hei*>ht. 
age,  color,  and  pedigree,  together  with  liis 
finger  prints,  in  order  that  the  record  thereof 
miglit  be  preserved  for  the  use  of  the  poMce 
department,  and  it  was  their  intention  to 
take  his  photograph  immediately  after  hi-^ 
preliminary  hearing  before  the  magistrate 
and  before  his  trial  upon  the  charge  of  em- 
bezzlement. ...  In  our  opinion,  the  photo- 
graphing and  measuring  of  the  appellant  in 
the  manner  and  for  the  purposes  mentioned 
and  the  use  of  his  photograph  and  the  record 
of  his  measurement  to  the  extent  set  forth  in 
the  answer  by  the  police  authorities  of  Balti- 
more city  would  not  constitute  a  violation  of 
the  personal  liberty  secured  to  him  by  the 
Constitution  of  the  United  States  or  of  thi^ 
state.  ...  A  person  suspected  of  the 
commission  of  a  crime  may  lawfully  be  arrest- 
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ed  by  the  sheriff,  or  police,  and  held  in  custody 
until   a  preliminary   hearing   of   the   charge 
against  him  can  be  had  before  a  magistrate 
and  be  may  then  be  committed  to  jail,  or  held 
to  bail,   for   the   action   of  the  grand  jury. 
Brish  V.  Carter,  98  Md.  445;  £dger  v.  Burke, 
96  Md.  722.     He  may  be  exhibited  for  identi- 
fication to  the  person  injured  by  the  commis- 
sion of  the  crime,  if  it  be  one  of  violence,  and 
we  see  no  good  reason  why  the  police  authori- 
ties may  not  be  furnished  with  the  further 
and  more  efficient  means  of  his  identification 
provided  by  the  Bertillon  process.     The  pop- 
ulous communities  which  now  exist  and  the 
modern  facilities  for  swift  and  frequent  com- 
munication and  rapid  transit  afford  hitherto 
unknown  facilities  for  evading  arrest  or  flee- 
ing from  justice  wliich  should  be  offset  in  the 
police-   interest    by    providing    the    agencies, 
charged  with  the  duty  of  preserving  the  public 
peace  and  arresting  persons  reasonably  sus- 
pected of  the  commission  of  crimes,  with  tlie 
most  efficient  means  of  detecting  and  identi- 
fying them,  consistent  with  the  protection  of 
the  accused  persons  in  the  enjoyment  of  that 
'liberty  regulated  by  law'  to  which  they  are 
entitled.      Sec.    744    of    the    Baltimore    City 
Charter  confers  upon  the  police  many  of  the 
duties  which   at   common   law   were   incident 
to  the  office  of  sheriff.     It  makes  it  the  duty 
of  the  police  commissioners  of  the  city  among 
other  things  *to  preserve  the  public  peace,  pre- 
vent crime,  arrest  offenders  and  protect  the 
rights  of  persona  and  property,'  also  to  cause 
to  be  followed  any  person  whom  the  board 
have  reason    to   believe    intends   leaving  the 
city   for   the  purpose   of  violating  any  laws 
of   the   state.      The   burden    of   those   duties 
brings  the  board  clearly  within  the  category 
of  the  public  agencies  which  should  be  fur- 
nished with  the  most  approved  means  of  iden- 
tification of  probable  wrongdoers  and  it  may 
be  assumed  that  the  legislature  in  the  imposi- 
tion   of   the   duties    intended  also  to   confer 
the  incidental  powers  necessary  to  their  dis- 
charge." 

But  in  cases  not  specifically  mentioning 
finger  prints  it  has  been  held  that  in  the  ab- 
sence of  statute  the  police  have  no  right  to 
require  a  person  to  submit  to  having  his 
photograph  taken  and  measurements  and  im- 
pressions of  his  body  made  for  the  purpose 
of  preserving  them  in  the  criminal  records 
simply  because  he  has  been  indicted.  Gow 
V.  Bingham,  57  Misc.  66,  107  N.  Y.  S.  1011, 
wherein  the  court  refused  to  imply  the 
grant  of  authority  from  general  police  pro- 
visions, including  one  similar  to  that  set 
forth  in  Downs  v.  Swann,  supra.  See  also 
People  V.  Kuhne,  57  Misc.  30,  107  N.  Y.  S. 
1020.  However,  an  aggrieved  person  is  not 
entitled  to  a  writ  of  mandamus  to  compel 
the  destruction  of  photographs  and  impres- 
aioDB  wrongfully   taken.     Gow   v.   Bingham, 


supra.  Nor  is  an  aggrieved  person  entitled 
to  a  mandatory  injunction  to  compel  the  po- 
lice commissioner  to  destroy  his  photograph 
and  the  record  of  his  measurement.  Owen  v. 
Partridge,  40  Misc.  416,  82  N.  Y.  S.  248. 

In  Molineux  v.  Collins,  177  N.  Y.  395,  69 
N.  E.  727,  65  L.R.A.  104,  affirming  88  App. 
Div.  618,  84  N.  Y.  S.  1136,  which  affirmed 
41  Misc.  154,  83  N.  Y.  S.  94?,  a  case  involving 
the  Bertillon  measurements,  though  not  par- 
ticularly finger  prints,  it  was  held  that  a  per- 
son whose  photograph  and  measurements  had 
been  taken  while  he  was  under  death  sentence 
was  not  entitled,  after  a  reversal  of  the  judg- 
ment and  a  subsequent  acquittal,  to  a  writ  of 
mandamus  commanding  the  superintendent  of 
state  prisons  "to  remove  the  plates,  photo- 
graphs and  measurements  .  .  .  from  the 
records  of  his  office  and  deliver  the  same,"  etc. 
The  court  said:  "The  measurements  and  rec- 
ord .  .  .  were  made  by  authority  of  law 
and  became  the  property  of  the  state,  which 
paid  'the  necessary  expenses  incurred'  for  the 
purpose.  (L.  1896,  ch.  440,  §  2.)  They  were 
public  records  and  were  beyond  the  control 
of  the  superintendent  of  prisons,  except  for 
preservation  and  use.  He  had  no  power  to 
destroy  them  or  give  them  away,  or  surrender 
them  even  to  one  who,  although  under  judg- 
ment of  death  when  they  were  made,  was 
finally  adjudged  not  guilty.  The  custodian  of 
a  public  record  cannot  deface  it  or  give  it  up, 
without  authority  from  the  same  source  which 
required  it  to  be  made.  The  statute  directed 
the  superintendent  to  make  the  record,  and 
when  he  made  it  the  state  made  it,  and  it 
has  not  authorized  him  to  destroy  it  under 
any  circumstances,  not  even  to  relieve  a  citi- 
zen from  an  unjust  reflection  upon  his  char- 
acter." Although  the  effect  of  that  decision, 
so  far  as  it  concerns  photographs,  has  been 
changed  by  legislative  enactment  ( §  516,  Penal 
Law  of  New  York ) ,  the  decision  appears  to 
be  unaffected  by  statute,  so  far  as  any  ques- 
tion arising  within  the  scope  of  this  note  is 
concerned. 
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Attorneys  —  Right  to  Compensation  — 
Third  Person  Benefited  by  Services. 

Holders  of  stock  in  an  insolvent  bank  em- 
ployed a  trust  company  as  their  agent  to 
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make  pale  of  the  stock.  The  stock  was  sold 
to  a  bank  on  a  contract  providing  for  a  cer- 
tain absolute  payment  per  share,  and  for 
additional  payments  upon  certain  contin- 
gencies. The  purchasing  bank,  however,  re- 
fused to  make  such  additional  payments,  aud 
certain  shareholders  sued  on  the  contract, 
employing  plain* iiTs  as  their  attorneys,  and, 
it  appearing  that  a  buit  might  terminate 
successfully,  otljer  shareholders  intervened, 
but  were  represented  by  other  attorneys,  al- 
thougii  they  had  an  opportunity  to  employ 
plaintifTs.  A  settlement  was  made  between 
the  claimants  and  purchasing  bank,  and 
part  of  the  fund  deposited  in  court.  Plain- 
tiffs, whose  contract  with  their  clients  pro- 
vided for  a  contingent  fee  of  one-third  of 
tlie  amount  recovered,  demanded  compensa- 
tion at  the  same  rate  from  the  other  stock- 
holders. Held  that,  there  being  no  con- 
tractual relations  with  other  stockholders, 
they  were  not  entitled  to  compensation,  al- 
though their  services  had  been  of  benefit  to 
the  other  stockholders. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson 
county,   Chancery   Branch,    First  Division. 

Action  by  O'Doherty  et  al.,  plaintiffs, 
aj?ainst  C.  C.  Bickel  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Tlie 
facts  are  stated  in  the  opinion.    Affirmed. 

A.  P.  Dodd,  J.  C.  Dodd  and  O'Doherty  d 
Yonts  for  appellants. 

Trabue,  Doolan  d  Cox  for  appellees  New- 
man et  al. 

Tr.  Pratt  Dale  for  appellees  C.  C.  Bickel 
et  al. 

T,  K,  Helm  and  Helm  d  Helm  for  appellee 
Clark, 

Percy  N.  Booth  for  appellee  E.  W.  Abrams. 

[708]  Hannah,  J.— During  the  year  1909, 
the  First  National  Bank,  of  Louisville,  was 
found  to  be  in  a  precarious  condition  in  re- 
spect of  its  solvency,  and  the  owners  of 
2,914  of  its  [709]  shares  of  capital  stock 
constituted  and  appointed  the  Fidelity  Trust 
Company  their  attorney-in-fact  to  make  a 
sale  of  their  holdings. 

On  September  4,  1909,  the  Fidelity  Trust 
Company,  as  such  attorney-in-fact,  entered 
into  a  written  contract  for  the  sale  of  the 
shares  mentioned  with  the  Kentucky  Title 
Savings  Bank  &  Trust  Company,  which  con- 
tract provided  for  an  absolute  payment  of 
$40  per  share,  and  stipulated  for  certain  ad- 
ditional payments  to  be  made  upon  certain 
ccmtingencies  connected  with  the  amount  that 
might  be  realized  from  the  assets  of  the  de- 
funct bank,  the  exact  details  of  which  are 
complicated  and  not  here  necessary  to  be 
dwelt  upon. 

The  purchasing  bank  paid  the  $40  per 
share,  took  over  the  assets  of  the  First  Na- 


tional Bank  and  proceeded  to  a  liquidation 
thereof;  but  declined  to  make  any  further 
payments  to  the  selling  shareholders,  its 
contention  being  that  upon  a  proper  inter- 
pretation of  its  contract  with  their  attorney- 
in-fact,  nothing  more  was  due. 

Three  of  the  shareholders,  K.  H.  Ferguson, 
Miss  Nellie  Peter  and  C.  C.  McClartv,  there- 
upon  employed  counsel  in  the  person  of 
Messrs.  O'Doherty  &  Yonts  and  J.  C.  Dodd, 
for  the  purpose  of  enforcing  further  payments 
upon  their  shares  so  sold.  A  meeting  of  all 
the  shareholders  who  had  deposited  their 
shares  with  the  Fidelity  Trust  Company  was 
called,  at  which  the  other  shareholders  were 
given  an  opportunity  to  employ  the  counsel 
mentioned;  but  none  of  the  other  sharehold- 
ers availed  themselves  of  this  privilege;  some 
of  them  had  personal  counsel  under  whose 
advice  they  were  proceeding. 

In  April,  1912,  the  three  shareholders 
heretofore  named  each  filed  a  separate  suit 
in  the  Jefferson  Circuit  Court  against  the 
purchasing  bank  to  obtain  further  payments 
on  the  shares  sold  by  them,  the  suits  being 
prosecuted  by  O'Doherty  &  Yonts  and  J.  C. 
Dodd,  under  an  agreement  for  a  contingent 
fee  equal  to  one-third  of  any  recovery  had 
therein. 

After  these  suits  had  progressed  for  some 
months,  it  seemed  likely  from  the  rulings 
of  the  chancellor  that  a  recovery  would 
eventually  be  had  of  some  further  payments 
upon  the  shares  so  sold;  and  on  March  20. 
1913,  appellee,  Abrams,  became  a  party  there- 
to by  intervention.  He  was  claiming  32  of  the 
653  shares  which  had  been  pooled  by  C.  C. 
McClarty,  the  plaintiff,  in  one  of  [710]  the 
actions  mentioned,  and  was  represented  by 
Percy  N.  Booth. 

Later,  on  April  17,  1913,  C.  C.  Bickel,  who 
owned  in  his  own  right  602  shares  in  the 
pool  and  also  owned  jointly  with  said  £.  H. 
Ferguson  544  shares  (none  of  which,  however, 
were  set  up  by  Ferguson  in  his  action),  also 
became  a  party  by  intervention,  suing  on  all 
of  said  shares.  He  was  represented  by  W. 
Pratt  Dale. 

On  May  27,  1913,  an  order  was  entered 
permitting  the  plaintiff,  Miss  Nellie  Peter, 
to  prosecute  said  actions  for  and  on  behalf 
of  all  the  shareholders,  presumably  upon 
the  assumption  that  section  25  of  the  Civil 
Code  authorized  such  privilege. 

On  May  29,  1913,  as  the  result  of  nego- 
tiations which  had  been  pending  for  somo 
days,  the  purchasing  bank  paid  to  the  Fidelity 
Trust  Company  the  sum  of  $45,000  to  await 
the  acceptance  thereof  by  all  the  pooling 
shareholders,  this  sum  being  tendered  in  full 
settlement  of  all  of  their  claims. 

On  June  5,  1913,  Jas.  Clark,  Jr.,  one  of 
the  pooling  shareholders,  applied  for  and 
obtained  the  rescission  of  the  order  of  May 
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27,  1913,  permitting  Miss  Peter  to  sue  for 
all  the  shareholders,  in  so  fai}  as  that  order 
affected  hi  in,  and  he  became  a  party  by  in- 
tervention. He  was  represented  by  T.  K. 
Helm. 

On  the  same  day,  the  same  proceedings 
were  had  by  H.  P.  Lewman,  J.  B.  Lewman 
and  W.  N.  Cox,  executors  of  6.  W.  Lewman, 
H.  P.  Lewman,  J.  B.  Lewman,  W.  N.  Cox 
and  JoHophine  L.  Cox,  and  they  became  par- 
ties by  intervention,  being  represented  by 
Trabue,  Doolan  k  Cox. 

By  July  16,  1913,  the  acceptance,  by  all 
the  pooling  shareholders,  of  the  $45,000 
tendered  in  full  satisfaction  of  their  claims, 
iiad  been  obtained. 

It  appears,  however,  that  on  June  2,  1913, 
Attorneys  O'Doherty  k  Yonts  and  J.  C.  Dodd 
had  written  to  each  of  the  pooling  sharehold- 
ers informing  them  of  the  offer  of  $45,000  in 
satisfaction  of  the  claims  of  all  such  share- 
holders, and  notifying  them  that  in  the  event 
of  an  acceptance  of  this  offer,  each  of  such 
shareholders  would  be  expected  to  pay  to 
them  a  fee  equal  to  one-third  of  the  recovery, 
tlie  same  as  that  agreed  upon  by  the  three 
plaintiffs  in  the  actions  heretofore  mentioned. 
When  the  consent  of  all  the  shareholders  to 
the  settlement  had  been  obtained,  there  re- 
mained only  this  dispute  between  [711]  the 
attorneys  for  the  plaintiffs  in  the  original 
actions  mentioned,  and  Bickel,  Abranis,  Clark 
and  the  Lewmans  (who  had  been  repre.sented 
by  other  attorneys  when  they  became  parties 
by  intervention),  as  to  whether  any  sum  was 
due  from  them  to  the  said  attorneys,  O'Doher- 
ty, Yonts  and  Dodd.  In  order  to  expedite 
the  settlement  it  was  finally  agreed  that  the 
shareholders  mentioned  should  permit  one- 
third  of  the  sums  due  to  them  to  be  paid  into 
court  pending  an  adjudication  of  this  dis- 
pute as  to  fees. 

The  three  actions  mentioned  were  then  con- 
solidated and  proceeded  only  upon  the  issue 
as  to  the  right  of  the  attorneys  mentioned 
to  claim  a  fee  from  those  shareholders  who 
had  intervened  and  who  had  employed  at- 
torneys of  their  own.  The  chancellor  upon 
the  trial  refused  to  adjudge  to  O'Doherty  & 
Yonts  and  J.  C.  Dodd  any  fee  as  against  those 
shareli older s,  and  the  attorneys  appeal  from 
that  judgment. 

1.  The  general  rule  in  this  State  is  that 
an  attornev  cannot  recover  fees  for  his  serv- 
ices  from  one  who  has  not  employed  him  or 
authorized  his  employment,  although  the 
scr^'ices  may  have  been  beneficial  to  such 
person. 

In  Cincinnati  Sav.  Bank  v.  Benton,  2  Mete. 
(Ky.)  240,  Benton  was  employed  by  a  de- 
fendant. Sandford,  to  represent  him  and  his 
co-defendant,  the  Savings  Bank  of  Cincinnati. 
The  bank  had  ita  own  counsel.  In  an  action 
by  Benton  against  the  bank  to  recover  com- 


pensation for  his  services  the  plaintiff  ob- 
tained a  verdict,  and  this  court  in  reversing 
the  judgment  said: 

"If  it  (the  bank)  had  counsel  of  its  own 
employed  aifd  the  plaintiff  had  not  been  em- 
ployed by  it,  but  had  been  employed  only 
by  Sandford,  and  the  bank,  through  its 
president,  knew  of  that  employment,  then, 
although  the  plaintiff's  services  may  have 
been  beneficial  to  the  bank,  .and  received  and 
accepted  by  it,  yet  it  would  not  thereby  incur 
any  liability  to  pay  for  them.  To  impose 
such  liability  upon  it  under  the  circumstances 
of  the  case,  it  must  have  been  apprised  that 
it  was  looked  to  by  the  plaintiff  for  com- 
pensation for  his  services  and  afterwards  re- 
ceived them  without  informing  him  that  it 
would  not  pay  for  them." 

Of  course  this  general  rule  is  subject  to 
the  qualification  that  the  acceptance  of  or 
acquiescence  in  the  services  rendered,  may 
rftise  an  implied  promise  to  pay  therefor. 

[712]  Thus,  in  Patterson  v.'  Fleenor,  89 
S.  W.  705,  28  Ky.  L.  Rep.  582,  Patterson  had 
employed  one  Gillum  as  his  attorney  in  an 
action  involving  the  title  to  land.  Flc^nor 
was  a  partner  of  Gillum  at  the  inception  of 
that  litigation  or  became  such  soon  after, 
and  Gillum  while  it  was  pending  removed  to 
another  State.  Fleenor  continued  to  conduct 
the  case,  with  the  knowledge  and  consent  of 
Patterson.  This  court  held  that  under  these 
circumstances,  an  agreement  on  the  part  of 
Patterson  to  pay  for  the  services  so  rendered 
would  be  implied. 

To  the  same  effect  is  Crawford  v.  Wiede- 
mann, 158  Ky.  333,  164  S.  W.  081,  wherein 
this  court  said: 

"Acquiescence  by  the  client  in  the  attor- 
ney's conduct  may  supply  the  place  of  a  re- 
quest to  act,  provided  the  case  is  such  that 
the  client  might  reasonably  know  that  he 
would  be  expected  to  pay  for  the  work;  and 
the  same  would  be  true  if  the  client  bv  his 
acts  induced  the  attornev  to  believe  that 
his  services  were  desired.    4  Cvc.  985." 

It  must  be  apparent,  however,  that  under 
the  spirit  of  the  rules  stated,  the  acquiescence 
which  would  raise  an  implied  promise  must 
be  6uch  as  presumes  volition  upon  the  part 
of  the  person  sought  to  be  charged  with  the 
duty  of  compensating  the  attorney.  It  will 
not  do  to  ©ay  that  where  the  circumstances 
are  such  that  one  has  no  choice  but  to  avail 
himself  of  efforts  which  have  been  made 
by  an  attorney,  this  would  constitute  ac- 
quiescence. 

In  the  case  at  bar,  the  pooling  shareholders 
were  offered  an  opportunity  to  avail  them- 
selves of  the  services  of  appellants,  and  they 
declined  the  offer.  The  appellants  then  pro- 
ceeded with  the  actions  on  behalf  of  the 
three  shareholders  who  did  employ  them. 
The  nature  of  those  actions  was  such  that 
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their  success  must  of  uecessity  be  of  some 
benefit  to  the  other  pooling  shareholders.  If 
they  were  successful,  their  suooess  would 
naturally  redound  to  the  benefit  of  the  other 
shareholders,  who  had  like  claims  against 
the  purchasing  bank  should  they  care  to 
assert  them.  If  the  three  actions  mentioned 
had  proceeded  to  a  judgment  in  favor  of  the 
plaintiffs,  of  course  there  would  have  been 
little,  if  any,  incentive  for  the  purchasing 
bank  to  have  compelled  the  remaining  share- 
holders to  resort  to  the  courts  in  order  to 
obtain  their  rights  under  the  contract  in 
question.  Yet  had  such  been  the  course  of 
events  ill  respect  of  the  three  actions  [713] 
mentioned,  if  the  remaining  shareholders  were 
to  settle  at  all  with  t)ie  purchasing  bank,  in 
doing  80  they  must  have,  in  a  sense,  availed 
themselves  of  benefits  resulting  from  the 
successful  presentation  by  appellants  of  the 
cases  in  which  they  were  emploj'ed  by  the 
three  suing  shareholders.  That,  however, 
would  not  constitute  the  acquiescence  in  the 
conduct  or  acceptance  of  an  attorney's  serv- 
ices such  as  raises  a  duty  to  pay  therefor  by 
implioation  of  law.  It  would  not  be  accepting 
services  rendered  for  them,  but  rather  avail- 
ing themselves  of  the  benefits  of  services 
which  had  been  rendered  to  and  paid  for  by 
others.  Nor  was  there  any  exercise  of  volun- 
tary choice  in  the  matter,  for  if  the  remain- 
ing shareholders  were  ever  to  effect  any 
settlement  of  their  claims  with  the  purchas- 
ing bank,  they  must  of  necessity  have  profited 
in  a  way  by  the  efforts  of  the  attorneys  em- 
ployed by  the  tliree  suing  shareholders. 

It  is  not  claimed  by  the  appellants  that 
they  had  any  contract  with  or  employment 
from  the  appellees;  but  it  is  contended  that 
becHUse  the  appellees  agreed  to  and  effected 
the  compromise  offered  by  the  purchasing 
bank,  after  appellees  had  been  notified  that 
appellants  would  look  to  them  for  a  fee  in 
that  event,  there  was  such  an  acceptance  of 
their  services  as  would  operate  to  create  legal 
liability  by  implication  of  law.  But  what 
services  did  appellants  perform  for  appellees? 
None  at  all,  ns  we  view  it,  for  which  the  law 
imposes  liability. 

The  appellants  had  been  employed  by  and 
had  brought  three  suits  for  three  of  the 
pooling  shareholders,  appellees  not  being 
parties  thereto.  The  services  performed  by 
them  in  those  cases  they  were  in  duty  bound 
to  perform,  under  the  employment  which  they 
accepted.  They  were  not  employed  by  ap- 
pellees, and  they  performed  no  services  for 
appellees. 

If  the  three  actions  mentioned  had  proceed- 
ed to  judgment  favorable  to  tlie  plaintiffs 
therein,  and  the  purchasing  bank  had  there- 
fiitoT  settled  with  the  remaining  shareholders, 
would  appellants  here  contend  that  they  were 
entitled  to  a  fee  of  one-third  of  the  sums  so 
paid  to  the  remaining  shareholders? 


It  mav  be  conceded  that  as  an  incidental 
result  of  the  efforts  of  appellants  upon  behalf 
of  their  olients  (the  plaiatiffs  in  the  three 
original  actions) «  the  purchaaing  bank  was 
led  to  a  desire  to  settle  with  all  of  the  pool- 
ing shareholders;  but  the  benefits  derived  by 
appellees  in  [714]  that  respect  were  only 
incidental  benefits  which  of  necessity  flowed 
from  the  performance  by  appellants  of  the 
services  which  they  were  by  their  clients 
employed  to  perform  and  which  they  were 
in  duty  bound  to  perform  for  them;  and  for 
such  benefits  they  cannot  claim  compensation 
from  appellees  who  were  not  their  clients 
either  by  express  contract  or  implication  of 
law.  Hand  v.  Savannah,  etc.  R.  Co.  21  S.  C. 
162;  Rivea  v.  Patty,  74  Miss.  381,  20  So. 
862,  60  A.  S.  R.  510.  As  well  might  it 
be  contended  that  the  attorney  who  obtains 
the  enunciation  of  a  new  doctrine  of  the 
law  should  have  compensation  from  all  who 
are  thereafter  in  virtue  of  that  doctrine  vic- 
torious in  the  courts. 

In  Pepper  v.  Pepper,  98  S.  W.  1039,  30  Ky. 
L.  Rep.  460,  the  following  state  of  facts  is 
found:  Certain  attorneys  were  employed  by 
some  of  the  heirs  of  one  W.  B.  Pepper  and 
succeeded  in  recovering  several  thousand  dol- 
lars for  the  estate.  One  of  the  heirs  received 
the  benefit  of  one-third  of  the  sum  so  re- 
covered; he  had  not  employed  any  attorney 
to  represent  him  in  the  litigation.  Those  who 
had  employed  the  attorneys  paid  the  agreed 
compensation,  and  the  attorneys  then  sought 
to  recover  an  additional  fee  from  the  heir 
who  had  not  employed  them;  and  this  court 
held  that  they  could  not  maintain  an  action 
against  a  person  who  waa  not  their  client, 
and  with  wh(»n  they  had  no  agreement,  either 
express  or  implied. 

This  latter  case  may  also  be  referred  to  as 
demonstrating  conclusively  the  inapplicabili- 
ty of  section  489,  Kentucky  Statutes,  to  the 
state  of  facts  here  shown.  It  was  explained 
in  that  caae  that  the  section  mentioned  ap- 
plies where  one  party  in  interest  recovers  a 
fund  which  necessarily  inures  to  the  benefit 
of  others  jointly  interested  therein,  the  stat- 
ute effecting  a  sort  of  contribution  among 
them  to  the  end  that  all  persons  jointly  in- 
terested in  and  benefited  bv  the  recovery 
shall  bear  their  proportion  of  the  expenses 
incurred  in  securing  tlie  benefits  thereof. 
See  also  Clark  v.  Pepper,  132  Kv.  192,  116 
S.  W.  353. 

But,  in  the  case  at  bar,  we  have  simply 
three  plaintiffs  suing  a  defendant  against 
whom  other  persons  have  similar  claims. 
The  defendant  compromises  with  all  of  them; 
and  the  attorneys  for  the  plaintiffs  first 
suing  seek  a  fee  from  those  claimants  who 
were  not  their  clients,  but  who  were  in  point 
of  fact  represented  by  other  attorneys.  It 
may  be  that  thoee  claimants  who  did  not 
sue  [715]  originally  (but  who  came  in  later 
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by  intervention)  were  benefited  by  the  serr- 
icea  performed  by  the  attorneys  whom  the 
plaintiffs  had  employed;  but  there  was  no 
legal  liability  thereby  created. 

Much  has  been  made  to  appear  in  the 
record  tending  to  show  that  certain  of  the 
(laimants  who  did  not  sue  had  such  relations 
with  the  plaintiffs,  or  some  of  them,  as  would 
liave  rendered  the  employment  of  a  common 
attorney  injudicious;  and  much  has  been  said 
concerning  the  fact  that  the  appellees  who 
did  not  sue  were  nevertheless  availing  them- 
selves of  the  constant  advice  of  other  at- 
uirneys  than  appellants  during  the  course  of 
the  matters  in  question;  but  we  have  not 
found  it  necessary  to  consider  or  discuss 
these  contentions  in  detail,  in  view  of  the 
conclusions  which  we  have  reached,  as  here- 
inbefore stated.  Be  these  matters  as  they 
may,  appellees  are  not  liable  to  appellants 
for  compensation  under  tlie  facts  disclosed 
by  the  record  and  here  conceded. 

The  judgment  is  affirmed. 


NOTE. 

Rigltt  of  Atterney  to  Recover  for  Serv- 
ices Beneficial  to  Person  Not  Employ- 
ins  Hint. 

The  rule  laid  down  in  Forman  v.  New 
Orleans  Sewerage,  etc.  Board,  119  La.  49,  12 
Ann.  Cas.  773,  that  an  attorney  cannot  re- 
cover fees  for  his  services  from  a  person  who 
has  not  employed  him  or  authorized  his 
employment,  although  the  services  may  have 
been  beneficial  to  that  person,  finds  support  in 
the  recent  cases.  Tyson  v.  Thompson  (Ala.) 
70  So.  649;  Ney  v.  Eastern  Iowa  Telephone 
Co.  162  Ta.  525,  144  N.  W.  383;  Dreifus  v. 
Colonial  Bank,  etc.  Co.  127  La.  1086,  54  So, 
358;  In  re  McPherson,  129  La.  182,  55  So. 
"56;  Louisiana,  etc.  R.  Co.  v.  Athens  Lumber 
Co.  134  La.  788,  64  So.  714,  L.R.A.  1915B 
Sofi:  Trimble  v.  Guardian  Trust  Co.  244 
Mo.  228,  148  S.  W.  934.  And  see  the  reported 
case.  See  also  Martin  v.  Henderson,  12  Ala. 
App.  564,  68  So.  478.  Thus  in  Dreifus  v. 
Colonial  Bank,  etc.  Co.  supra,  the  court  said 
that  although  there  might  be  exceptions 
where  the  services  of  counsel  had  preserved 
common  rights  or  common  property,  in  the 
interest  of  all  parties  concerned,  the  courts 
had  uniformly  denied  the  right  though  the 
services  of  counsel  had  been  most  valuable 
to  parties  not  represented  by  him.  And  in 
Martin  v.  Henderson,  12  Ala.  App.  564,  68 
So.  478,  the  court  said:  "If  appellee's  con- 
tention be  true,  then  he  is  not  liable  in  this 
action,  although  he  did  accept  the  services 
performed  by  appellant,  and  although  they 
were  useful  and  valuable,  because  the  law  gave 
him  the  right  to  chooee  his  own  creditor,  and 
if  he  did  not  himself  employ  appellant  or  au- 


thorize said  Sol  lie  to  do  so  for  him,  this 
suit  cannot  be  maintained."  So  in  Ney  v. 
Eastern  Iowa  Telephone  Co.  162  la.  525, 
144  N.  W.  383,  wherein  it  appeared  that 
an  attorney  rendered  services  for  the  presi- 
dent of  a  corporation  and  received  only  par- 
tial compensation  therefor,  it  was  held  that 
the  corporation  itself  was  not  liable  to  him 
though  the  services  were  of  advantage  to  tlie 
corporation.  The  court  said:  "It  appears 
that  the  plaint ifT^s  services  were  not  rendered 
in  this  quo  warranto  case  for  the  defendant. 
It  is  not  claimed  that  the  defendant  em- 
ployed the  plaintiff,  and  how  the  plaintiff 
can  recover  for  services  rendered  in  an  effort 
to  prevent  the  party  whom  he  serves  from 
dismissing  the  suit  brought  in  the  name  of 
the  party  is  to  introduce  a  new  doctrine  into 
our  jurisprudence.'^  Likewise  in  Louisiana, 
etc.  R.  Co.  v.  Athens  Lumber  Co.  134  La. 
788,  64  So.  714,  L.R.A.  1915B  856,  wherein  it 
appeared  that  the  plaintiff  had  regularly  re- 
tained an  attorney  who  assisted  in  the  de- 
fense of  an  action  in  which  both  the  plaintiff 
and  the  defendant  were  parties  defendant,  it 
was  held  that  the  plaintiff  could  not  charge 
the  defendant  for  the  services  of  its  attorney. 


V. 


Massachusetts  Supreme  Judicial  Court — 
February  26,  1915. 

220  Mass.  243;  107  N.  E.  944. 


Snnday  *  Validity  of  Gift. 

A  gift  complete  in  itself  is  not  violative 
of  Rev.  Laws,  c.  98,  requiring  observance  of 
the  Lord's  day,  though  it  was  made  on  the 
Lord's  day,  where  it  contained  no  element  of 
labor,  business,  or  work,  was  not  an  act 
of  contract,  and  gave  rise  to  no  contractual 
obligation. 

[See  note  at  end  of  this  case.] 

Bailment  —  ReTOoatlon. 

The  delivery  of  a  dog  into  defendant's  pos- 
session by  plaintiff,  with  consent  of  his  wife, 
the  owner  thereof,  created  at  most  a  bail- 
ment at  will,  revocable  without  demand  or 
notice,  at  the  pleasure  of  the  bailor. 

[See  3  R.  C.  L.  tit.  Bailments,  p.  148.] 

ConTersloii.  —  Taking  from  Hnsband  of 
Oivner. 

Where  plaintiff,  with  consent  of  his  wife, 
had  possession  of  a  dog  given  to  his  wufe  by 
defendant,  the  act  of  defendant,  in  either 
taking  the  dog  or  refusing  to  deliver  on  de- 
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inand   under    an    assertion    of    title,    was    a 
conversion. 

Same. 

Where  plaintiff,  vrith  consent  of  his  wife, 
had  possession  of  her  dog,  and  defendant  en- 
ticed the  dog  away  and  detained  it  under  a 
claim  of  ownership,  plaintiff  could  sue  for 
conversion.  ' 

Damase*  —  Conversion  of  Dog. 

Where  plaintiff,  with  consent  of  his  wife, 
had  possession  of  her  dog,  and  defendant  con- 
verted the  dog  to  his  own  use,  plaintiff  was 
entitled  as  bailee  to  recover  full  damages. 

Exceptions  from  Superior  Court,  Suffolk 
county :  •  Bbown,  Judge. 

Action  for  conversion.  Matthew  Herries, 
plaintiff,  and  Thomas  Bell,  defendant.  Judg- 
ment for  plaintiff.  Defendant  alleges  excep- 
tions. The  facts  are  stated  in  the  opinion. 
Exceptions  overruled. 

A,  E.  McCleary  and  Stehhina,  Storer  d 
Burhank  for  plaintiff. 

Samuel  R.  Cutler  and  Harry  W,  James 
for  defendant. 

[244]  Pierce,  J.— On  a  Lord's  day  in  1910, 
the  defendant  voluntarily  gave  and  delivered 
to  the  plaintiff's  wife  a  Scotch  collie  dog,  for 
tiie  alleged  conversion  of  which  this  action 
was  brought. 

The  gift,  complete  in  itself,  contains  no 
element  of  labor,  business  or  work.  It  is 
not  an  act  of  contract;  it  does  not  give  rise 
to  any  contractual  obligation,  and  it  is  not 
in  violation  of  R.  L.  c;  98. 

In  May,  1911,  the  dog  was  delivered  into 
the  possession  of  the  defendant  by  plaintiff, 
with  the  consent  of  the  plaintiff's  wife,  and 
was  retained  by  the  defendant  until  the  au- 
tumn of  1911,  when,  secretly,  with  the  ap- 
proval of  the  plaintiff's  wife,  the  plaintiff 
took  it  away. 

The  bill  of  exceptions  does  not  state,  nor 
can  it  be  inferred  therefrom,  that  the  pur- 
pose of  this  delivery  to  the  defendant  was 
to  revest  th6  title  by  way  of  gift,  sale  or 
otherwise.  Such  delivery  created,  at  the 
highest,  a  bailment  at  will  revocable  with- 
out demand  or  notice  at  the  pleasure  of  the 
bailor. 

The  dog,  while  in  the  possession  of  the 
plaintiff,  of  its  own  volition  or  in  response 
to  the  whistle  call  of  the  defendant,  followed 
the  defendant's  team  to  the  home  of  the  de- 
fendant, and  there  was  detained,  under  a 
claim  of  ownership,  against  the  demand  of 
the  plaintiff. 

At  the  time  the  dog  followed  the  team  at 
the  call  of  the  defendant  [245]  the  plaintiff 
had  the  possession,  and,  by  reason  of  the 
wife's  consent  thereto,  the  right  to  possession 
as  against  all  persons  other  than  the  wife. 


The  taking  of  the  dog,  and  the  rcfuisal  to 
deliver  it  on  demand  under  an  assertion  of 
title,  either  or  both,  was  a  conversion.  The 
plaintiff  could  maintain  the  action  because 
of  the  wrong  to  his  possession,  and  if  also 
the  right  to  possession  were  needed,  the  wife 
at  the  trial  testified  that  she  had  granted  it. 

The  plaintiff  as  bailee  was  entitled  to  re- 
cover full  damages.  Pratt  v.  Boston  Heel, 
etc.  Co.  134  Mass.  300.  There  was  no  error 
in  the  refusal  to  give  the  rulings  requested 
or  in  those  given. 

Exceptions  overruled. 

NOTE. 
Validity  of  Gift  Made  on  Sunday. 

A  gift  made ,  on  Sunday,  having  none  of 
the  elements  of  a  contract,  does  not  violate 
the  provisions  of  a  statute  as  to  contracts 
made  on  that  day,  and  is  valid.  Wheeler  v. 
Glasgow,  97  Ala.  700,  11  iSo.  768.  And  see 
the  reported  case.  In  Wheeler  v.  Glasgow, 
supra,  in  sustaining  a  gift  of  a  certificate 
of  deposit  made  on  Sunday,  the  court  said: 
"Section  1749  of  the  Code  declares:  All 
contracts  made  on  Sunday,  imless  for  the 
advancement  of  religion,  or  in  the  execution, 
or  for  the  performance  of  some  work  of 
charity,  or  in  case  of  necessity,  are  Toid. 
Only  contraxjta  are  declared  void.  A  contract 
is  an  agreement  between  two  or  more  persons, 
whereby,  in  consideration  of  something  done, 
or  promised  to  be  done,  by  the  party  on  one 
side,  the  party  on  the  other  side  undertakes 
to  do,  or  not  to  do  a  particular  thing.  A 
valuable  consideration  is  an  essential  ele- 
ment. A  gift,  completed  and  executed,  has 
none  of  the  elements,  nor  the  properties  of  a 
contract,  and  does  not  come  within  the  pro- 
hibition of  the  statute." 

In  Dorough  v.  Equitable  Mortg.  Co.  118 
Ga.  178,  45  8.  E.  22,  it  was  held  that  a  dee<l 
Imsed  on  a  consideration  of  natural  love  and 
affection,  and  appearing  on  its  face  to  have 
been  executed  and  delivered  on  Sunday  was 
valid.  The  court  said:  "It  is  too  well  set- 
tled now  to  admit  of  discussion,  that  courts 
will  take  judicial  cognizance  of  the  computa- 
tion of  time  and  the  coincidence  of  davs  of 

• 

the  week  with  days  of  the  month.  .  .  . 
The  court  knows  judicially,  therefore,  that 
the  14th  day  of  September,  1884,  the  day  upon 
which  this  deed  purports  to  have  been  ex- 
ecuted, was  Sunday;  and  the  presumption 
is  that  the  deed  was  delivered  on  the  day  it 
was  executed.  ...  Is  the  deed  void  for 
this  reason?  There  is  no  statute  in  Georgia 
expressly  rendering  invalid  any  contract  sole- 
ly because  it  is  executed  on  Sunday.  Penal 
Code,  §  422,  is  as  follows:  'Any  person  who 
shall  pursue  his  business,  or  the  work  of 
his  ordinary  calling,  on  the  Lord's  day,  works 
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of  necessity  or  charity  only  executed,  shall 
be  guilty  of  a  misdemeanor.'     Substantially 
the  same  provision  has  been  the  law  of  Greor- 
gia  since  the  passage  of  the  act  of  1762.    The 
effect  of  this  statute  is  to  declare  illegal,  as 
being  contrary  to  public  policy,  all  contr^tcts 
made  on  Sunday  which  are  executed  in  the 
work  of  one's  ordinary  calling  or  in  the  pur- 
suit of  his  ordinary  business.     .     .     .     Even 
if  the  giving  away  of  one's  property  might 
not  properly  be  classified  as  a  work  of  chari- 
ty, a  deed  of  gift  certainly  cannot  be  regard- 
ed as  a  contract  made  in  the  work  of  the 
'ordinary  calling*  of  the  grantor,  or  in  the 
pursuit  of  his  'business.'     Tt  would  be  singu- 
lar if  one  should  make  it  his  ordinary  busi- 
ness to  give  away  his  property,  and  we  are 
not  advised  that  any  citizen  of  Georgia  is 
engaged  in  such  a  business.     Many  there  are 
who  constantly  'go  about  doing  good/  but 
we  have  heard  of  none  in  this  section  of  the 
country  who  add  to  this  laudable  practice  the 
habitual  giving  away  of  their  substance,  at 
least  to  the  extent  of  pursuing  it  as  their 
ordinary  vocation  or  business.     If  it  could 
be  possible  that  a  person   might  make  the 
giving  away   of   his   property    his   ordinary 
business,    within    the    prohibition    contained 
in  the  section  of   the  code,   the  mere  fact, 
without  more,   that  a   contract  having  this 
for  its  object  was  executed  on  Sunday  would 
not  make  it  invalid.     The  burden  would  be 
upon   the   party   attacking   the   contract  to 
Rhow  that  it  was  as  matter  of  fact  made  in 
the  prosecution  of  the  ordinary  business  of 
the  party  who  made  it."     See  also  the  re- 
ported case. 
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J  69  N.  Car,   16;  S4  8.  E.   1039. 


Corporations  —  Unregistered  Transfer 
of  Stook  — >  Effeet  on  Creditors  of  As- 
signor —  AttaoHment. 

The  purpose  of  Revisal  1905,  §  1168,  pro- 
viding that  stock  shall  be  transferable  on 
the  books  of  the  corporation  under  regula- 
tions prescribed  by  by-laws,  and,  when  any 
transfer  is  made  for  collateral,  it  shall  be 
80  expressed  in  the  entry  of  the  transfer,  is 
to  prevent  fraudulent  transfers  and  to  pro- 
tect the  corporation,  but  a  holder  of  stock 
as  pledgee  has  priority  over  a  subsequent 
attachment,  though  the  transfer  to  the  holder 
has  not  been  entered  on  the  corporate  books. 

[See  note  at  end  of  this  case.] 


Action  by  Charles  M.  Bleakley,  plaintiff, 
against  R.  L.  Candler,  defendant.  Common- 
wealth Bank,  intervener.  Judgment  for 
plaintiff.     Intervener  appeals.     Kiivebsed. 

[16]  Action  instituted  against  the  defend- 
ant Candler  to  recover  the  sum  of  $300  due 
by  note  and  to  enforce  an  attachment  levied 
upon  five  shares  of  stock  in  the  Gilmer  Bros. 
Company,  a  corporation  of  North  Carolina. 

The  Commonwealth  Bank  intervened,  claim- 
ing that  it  was  the  owner  of  said  stock. 

Tiie  parties  agreed  upon  the  following 
facts : 

1.  That  Charles  W.  Bleakley  is  a  resident 
of  the  State  of  Virginia,  and  at  the  time  of 
the  institution  of  this  suit  the  defendant  R. 
L.  Candler  was  a  resident  of  the  State  of 
Maryland,  but  that  since  the  institution  of 
the  action  he  has  died,  and  L.  A.  Vaughn  of 
Winston-Salem,  N.  C,  [17]  has  been  appoint- 
ed his  administrator;  that  the  interpleader. 
The  Commonwealth  Bank,  is  a  banking  cor- 
poration, organized  under  the  laws  of  the 
State  of  Maryland,  doing  business  in  the  city 
of  Baltimore  in  said  State;  and  that  Gilmer 
Bros.  Company,  the  garnishee,  is  a  corpora- 
tion organized  under  the  laws  of  the  State 
of  North  Carolina,  with  its  principal  office 
and  place  of  business  in  Winston-Salem,  N.  C. 

2.  That  on  27  June,  1905,  Stock  Certificate 
No.  74  for  five  shares  of  Gilmer  Bros,  per- 
ferred  stock,  of  the  par  value  of  $100  per 
share,  was  issued  to  R.  L.  Candler,  and  that 
the  stub  of  Certificate  No.  74  in  the  possession 
of  Gilmer  Bros.  Company  bears  no  entries 
since  the  date  of  the  issue  of  the  stock. 

3.  That  on  27  October,  1911,  R.  L.  Cand- 
ler borrowed  from  The  Commonwealth  Bank, 
in  the  city  of  Baltimore,  State  of  Maryland, 
the  sum  of  $700,  and  executed  his  promissory 
note  dated  27  October,  1911,  for  the  sum  of 
$700,  payable  1  March,  1912,  and  at  the  time 
he  secured  the  said  loan  he  delivered  to  the 
bank  with  the  note,  as  collateral  security. 
Certificate  No.  74,  for  five  shares  of  Gilmer 
Bros,  preferred  stock,  said  certificate  being 
indorsed  in  blank  by  him  before  a  delivery 
to  the  bank. 

4.  That  there  is  still  a  balance  due  on  said 
note  of  $475,  with  interest  on  $700  from  1 
March,  1912,  to  26  October,  1912,  and  on  $475 
from  20  October,  3912,  until  paid,  and  that 
the  said  C-ommon wealth  Bank  still  holds  said 
Stock  Certificate  No.  74  for  five  shares  of 
Gilmer  Bros,  stock  as  collateral  security  for 
the  payment  of  said  note. 

5.  That  on  31  August,  1912,  the  plaintiff 
Charles  W.  Bleakley  instituted  an  attachment 
suit  in  the  Superior  Court  of  Fors.^'th  County 
against  R.  L.  Candler  to  recover  the  sum  of 
$300,  with  interest  from  28  February,  1911, 
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8aid  amount  being  due  the  said  Charles  W. 
Bleak  ley  upon  a  note  executed  l»y  R.  L.  Cand- 
ler for  the  sum  of  $300,  in  the  city  of  Balti- 
more, Maryland,  on  28  February,  li)ll.  That 
a  warrant  of  attachment  was  issued  in  said 
action  and  a  summons  was  served  upon  Gil- 
mer Bros.  Company  to  appear  before  the 
clerk  of  the  Superior  Court  of  Forsyth  County 
and  answer  upon  oath  what  it  owed  the  de- 
fendant R.  L.  Candler,  or  what  stock  the 
said  R.  1j.  Candler  had  in  Gilmer  Bros.  Com- 
pany at  the  time  of  the  service  of  the  at- 
tachment, as  appears  in  the  record. 

6.  That  Gilmer  Bros.  Company  answered 
that  the  stock  book  of  Gilmer  Bros,  shows 
that  on  27  June,  1906,  Stock  Certificate  No. 
74  for  five  shares  of  Gilmer  Bros.  Company 
preferred  stock  of  the  par  value  of  $100  was 
issued  to  R.  L.  Candler,  and  that  said  stock 
certificate  is  not  now  in  the  possession  of 
Gilmer  Bros.  Company,  and  it  has  no  knowl- 
edge of  where  said  stock  certificate  now  is. 
Also  that  it  has  no  knowledge  of  any  debts 
or  effects  belonging  to  R.  L.  Candler,  as  ap- 
pears in  the  answer  of  Gilmer  Bros.  Company. 

[18]  7.  Tliat  on  5  September,  1912,  the 
sheriff  of  Forsyth  County  served  the  follow- 
ing notice  upon  Gilmer  Bros.  Company: 

"You  will  take  notice  that  by  virtue  of  an 
attachment  issued  in  the  above  entitled  cause 
from  the  Superior  Court  of  Forsyth  County, 
a  copy  of  said  attachment  having  been  de- 
livered to  you,  that  I  do  levy  upon  the  five 
shares  of  stock  owned  in  your  company  by 
the  defendant  R.  L.  Candler,  evidenced  by 
Certificate  No.  74,  and  do  forbid  you  from 
making  any  transfer  of  the  said  stock,  or  of 
the  certificate  representing  said  stock,  upon 
your  stock  transfer  book  until  the  orders  of 
the  court  permit  you  to  do  so,  in  the  cause 
now   pending  as  entitled  above." 

8.  That  the  following  is  a  copy  of  article 
9,  sections  2  and  3,  of  the  by-laws  of  Gilmer 
Bros.  Company: 

"Sec.  2.  The  shares  of  the  company  shall 
be  transferable  onlv  on  the  books  of  the  com- 
pany,  upon  surrender  and  cancellation  of  the 
outstanding  certificates  for  the  shares  as 
transferred,  and  a  new  certificate  issued  there- 
for. 

"Sec.  3.  Tlie  transfer  book  shall  be  the  only 
evidence  as  to  who  are  the  shareholders  en- 
titled to  vote  at  any  meeting  of  the  stock- 
holders." 

9.  That  the  Commonwealth  Bank  has  in- 
terpleaded in  said  action  and  has  asked  that 
it  be  decreed  to  have  a  lien  on  said  five  sliares 
of  Gilmer  Bros,  stock  prior  to  that  of  the 
plaintiff. 

10.  Hiat  the  Commonwealth  Bank  has  not 
advertised  the  five  shares  of  stoi'k  for  sale, 
but  is  holding  same,  and  that  Gilmer  Bros. 
Company  has  not  paid  out  any  dividends  on 
said  stock,  but  is  holding  same  pending  the 
outcome  of  this  action. 


11.  That  no  transfer  of  Stock  Certificate 
No.  74  was  ever  made  on  the  transfer  lK)ok 
of  Gilmer  Bros.  Company,  but  that  from  the 
transfer  book  of  Gilmer  Bros.  Company  the 
said  R.  L.  Candler  appears  to  be  the  owner 
of  Certificate  No.  74 ;  that  Gilmer  Bros.  Com- 
pany has  not  been  requested  to  make  any  en- 
try on  its  transfer  book  of  any  kind  at  any 
time  prior  to  the  issuing  of  the  attachment 
in  this  cause,  and  had  no  knowledge  or  notice 
of  the  transfer  to  the  Commonwealth  Bank 
prior  to  the  institution  of  this  action  and 
service  of  this  attachment. 

12.  That  L.  A.  Vaughn,  administrator  of 
R.  L.  Candler,  has  in  his  hands,  as  assets  he- 
longing  to  the  estate,  the  sum  of  $401.80  in 
cash,  and  that  claims  have  been  filed  bv  cred- 
itors  with  the  said  L.  A.  Vaughn,  administra- 
tor, aggregating  $543.53,  other  than  the 
claims  of  this  plaintiff;  that  the  $300 
claim  of  plaintiff  would  make  total  claims 
filed  with  L.  A.  Vaughn,  administrator,  and 
due  by  the  estate  of  R.  L.  Candler  of  $843.53. 

His  Honor  rendered  judgment  in  favor  of 
the  plaintiff,  holding  that  the  attaching  credi- 
tor had  priority  over  the  bank,  and  the  bank 
excepted  and  appealed. 

Louis  M.  8  wink  for  plaintiff. 

Manly,  Hendren  d  Womhle  for  defendant. 

[19]  Allkn,  J. — The  authorities  are  in  con- 
flict as  to  the  rights  of  the  holder  of  a  cer- 
tificate of  stock  deposited  as  a  security  for  a 
loan,  which  has  not  been  transferred  on  the 
books  of  a  corporation,  as  against  an  attach- 
ing creditor,  under  statutes  similar  to  our 
own  (Rev.  sec.  1168),  which  provides:  "The 
shares  of  stock  in  every  corporation  shall  be 
personal  property,  and  shall  be  transferable 
on  the  books  of  the  corporation  in  such  man- 
ner and  under  such  regulations  as  the  by-laws 
provide;  and  whenever  any  transfer  of  shares 
shall  be  made  for  collateral  security,  and  not 
absolutely,  it  shall  be  so  expressed  in  the  en- 
try of  the  transfer." 

It  is  held  in  some  jurisdictions  that  the 
creditor  acquires  priority  by  the  levy  of  tlie 
attachment,  upon  the  ground  that  the  statute 
is  mandatory,  and  that  it  is  equivalent  to  a 
requirement  of  registration,  and  the  holder 
of  stock  which  has  not  been  transferred  in 
accordance  with  the  statute  is  treated  as 
would  bo  the  holder  of  an  unregistered  mort- 
gage as  against  one  which  has  been  registered. 
LjTidonville  Nat.  Bank  v.  Folsom,  7  N.  M. 
Oil,  38  Pac.  253;  Sabin  v.  Woodstock  Bank, 
21  Vt.  353;  I^ngmont  First  Nat.  Bank  v. 
Hastings,  7  Colo.  App.  129,  42  Pac.  tiOl ;  Ap- 
plication of  Murphy,  etc.  51  Wis.  519,  8  N. 
W.   419. 

The  weight  of  authority  is,  however,  against 
this  view,  and  in  favor  of  the  position  that 
the  purpose  of  the  statute  requiring  a  transfer 
upon  the  lx)oks  of  the  corporation  is  to  pro- 
vent  fraudulent  transfers  and  to  protect  the 
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corporation  in  determining  the  question  of 
membership,  the  right  to  vote,  the  right  to 
participate  in  the  management  of  the  cor- 
poration, and  the  payment  of  dividends.  2 
Co<*  on  Corp.  1367-1389;  4  Thomp.  on  Corp. 
Bee.  4335;  1  Machen  Mod.  Law  Corp.  sec.  886; 
3  Ruling  Cas.  Law  864;  Masury  v.  Ar- 
kansas Nat.  Bank,  93  Fed.  605,  35  C.  C.  A. 
476;  Lund  v.  VVheaton  Roller  Mill  Co.  50 
Minn.  36,  62  N.  W.  268,  36  Am.  St.  Rep.  623 ; 
Broadway  Bank  v.  McElrath,  13  N.  J.  Eq. 
24;  Wilson  v.  St.  Louis,  etc.  R.  Co.  108  Mo. 
609,  18  S.  W.  286,  32  Am.  St.  Rep.  624; 
Tombler  v.  Palestine  Ice  Co.  17  Tex.  Civ. 
App.  601,  43  S.  W.  896;  McNeil  v.  New  York 
Tenth  Nat.  Bank,  46  N.  Y.  331,  7  Am.  Rep. 
341;  Comeau  V.  Guild  Farm  Oil  Co..  3  Daly 
(X.  Y.)  219;  Finney's  Appeal,  59  Pa.  St. 
398;  Clark  v.  German  Security  Bank,  61  Miss. 
013;  National  Bank  v.  Port  Townscnd  Gas, 
etc.  Co.  6  Wash.  600,  34  Pac.  155;  Thurber 
V.  Crump,  86  Ky.  418,  6  S.  W.  145;  Maplcton 
Bank  v.  Standrod,  8  Idaho  740,  71  Pac,  119, 
ti7  L.R.A.  656;  Lipscomb  v.  Condon,  56  W. 
Va.  416,  49  S.  E.  392,  107  Am.  St.  Rep.  938, 
07  L.R.A.  670;  McClung  v.  Colwell,  107  Tenn. 
o92,  64  S.  W.  890,  89  Am.  St.  Rep.  961; 
Cooper  V.  Griffin  [1892]  1  Q.  B.  (Eng.)  740; 
Everitt  v.  Farmers,  etc.  Bank,  82  Neb.  191, 
117  N.  W.  401,  20  L.R.A.(N.S.)  996;  National 
Bank  v.  Western  Pac.  R.  Co.  157  Cal.  573, 
21  Ann.  Cas.  1391,  108  Pac.  676,  27  L.R.A. 
(N.S.)  987. 

In  2  Cook  on  Corporations,  page  1367,  the 
author  says:  "The  decided  weight  of  au- 
thority holds  that  he  who  purchases  for  a 
valuable  consideration  a  certificate  of  stock 
is  protected  in  his  ownership  of  the  stock,  and 
is  not  affected  by  a  subsequent  attachment 
or  execution  levied  on  such  stock  for  the  debts 
of  the  registered  stockholder,  even  though 
such  purchaser  has  neglected  to  have  his 
transfer  registered  on  the  corporate  books;" 
and  again  at  page  1389:  "The  decisions  and 
statutes  of  the  [20]  various  States  show 
clearly  that  public  policy  and  the  legitimate 
demands  of  trade  have  gradually  caused  the 
courts  and  legislatures  of  the  various  States 
to  establish  the  rule  that  a  sale  or  pledge  of 
certificates  of  stock  has  precedence  over  a  sub- 
sequent attachment  levied  on  that  stock  for 
the  debt  of  the  vendor  or  pledgor,  and  that 
the  failure  of  the  pledgee  or  purchaser  of 
the  certificate  to  obtain  a  registry  on  the 
corporate  books  is  not  fatal  to  his  interest 
in  the  stock." 

The  case  cited  from  California  is  also  re- 
ported in  21  A.  and  E.  Anno.  Cases  139,  to 
which  tliere  is  a  note,  collecting  the  cases  by 
States  which  fully  support  the  opinion  of 
the  editor,  that  in  the  absence  of  a  statute 
which  in  express  terms  or  by  necessary  im- 
plication gives  priority  to  the  attaching  cred- 
itor, it  is  generally  held  that  the  holder  of 
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the  stock  either  as  a  purchaser  or  a  pledgee 
has  the  preference,  although  the  transfer  of 
the  stock  has  not  been  entered  on  the  books 
of  the  corporation. 

We  adopt  the  latter  position,  which  is  not 
only  supported  by  the  weight  of  authority, 
but  also,  in  our  opinion,  rests  upon  reason 
and. a  sound  public  policy. 

Registration  is  for  the  purpose  of  giving 
notice,  and  is  based  upon  the  idea  that  the 
public  have  the  right  to  inspect  the  registry, 
and  this  condition  does  not  prevail  with  us 
as  to  the  stock  book  of  a  private  corporation, 
which  those  who  are  not  stockholders  nor  in- 
terested in  the  corporation  have  no  right  to 
see. 

As  was  said  in  the  case  from  Kentucky, 
speaking  of  a  statute  like  ours:  ''But  the 
section  does  not  operate  as  a  registration  law 
in  the  interest  of  the  creditors  of  the  stock- 
holders, for  the  reason  that  the  books  of  the 
company  are  not  required  to  be  kept  open 
for  the  inspection  of  the  public.  Tlie  books 
are  required  to  be  kept  open  to  the  stock- 
holders only;  outsiders  have  no  right  to  de- 
mand an  inspection  of  the  books." 

The  provision  requiring  a  transfer  upon  the 
books  of  a  corporation  cannot  be  of  any  prac- 
tical benefit  to  the  outside  creditor,  because, 
as  he  cannot  see  the  books,  he  can  have  no 
means  of  knowing  whether  the  transfer  has 
been  made  or  not;  and  in  this  respect  the 
law  as  to  the  registration  of  mortgages  fur- 
nishes no  analogy,  because  the  registry  of 
mortgages  is  open  to  the  public. 

The  other  view  would  also  unduly  hamper 
commercial  transactions  and  would  have  a 
tendency  to  depreciate  the  value  of  stock,  as 
do  all  restrictions  upon  its  negotiation. 

If  it  should  be  held  that  a  transfer  upon 
the  books  of  a  corporation  is  necessary  to 
vest  the  title  in  a  purchaser  or  a  pledgee,  the 
owner  of  stock  in  order  to  secure  a  loan  would 
have  to  incur  the  expense  and  trouble  of 
having  the  stock  transferred  to  the  lender 
upon  procuring  a  loan,  and  of  having  it  re- 
transferred  upon  payment,  and  if  he  borrowed 
in  sections  where  the  books  of  the  corpora- 
tion were  not  accessible,  it  would  make  it 
[21]  difficult,  if  not  impossible,  to  procure  a 
loan,  and  one  of  the  elements  of  value  would 
be  greatly  impaired. 

It  is  true  that  in  Morehead  v.  Western 
North  Carolina  R.  Co.  96  N.  C.  365,  2  S.  E. 
247,  there  is  an  intimation  that  a  transfer  of 
stock  can  only  be  effectual  by  a  transfer  upon 
the  books  of  a  corporation,  but  the  later 
eases  of  Havens  v.  Tarboro  Bank,  132  N.  C. 
214,  43  S.  E.  639,  95  Am.  St.  Rep.  627,  and 
Cox  V.  Dowd,  133  N.  C.  537,  45  S.  E.  846,  are 
in  line  with  tlie  current  of  authority. 

In  the  Havens  case  the  Court  quotes  with 
approval  from  ^leNeil  v.  New  York  Tenth 
Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341,  that 
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*  Tlie  common  practice  of  passing  the  title  to 
stock  by  delivery  of  the  certificate  with  blank 
a$<4ignment  and  power  has  been  repeatedly 
shown  and  sanctioned  in  cases  which  have 
come  before  our  courts.  ...  It  has  also 
been  settled  by  repeated  adjudications  that, 
as  between  the  parties,  the  delivery  of  the  cer- 
tificates with  assignment  and  power  indorsed 
passes  the  entire  title,  legal  and  equitable,  in 
the  shares,  notwithstanding  that  by  the  terms 
of  the  charter  or  by-laws  of  the  corporation 
the  stock  is  declared  to  be  transferable  onlv 
on  its  books;  that  such  provisions  are  intend- 
ed solely  for  the  protection  of  the  corporation, 
and  can  be  waived  or  asserted  at  its  pleaaure, 
and  that  no  effect  is  given  to  them  except  for 
the  protection  of  the  corporation;  that  they 
do  not  incapacitate  the  sliareholder  from  part- 
ing with  his  interest,  and  that  his  assignment, 
not  on  the  books,  passes  the  entire  legal  title 
to  the  stock,  subject  only  to  such  liens  or 
claims  oa  the  corporation  may  have  upon  it, 
and  excepting  the  right  of  voting  at  elec- 
tions." 

The  authorities  and  reasoning  as  to  the 
effect  of  a  public  statute  upon  the  rights  of 
the  parties  have  greater  force  when  applied 
to  the  by-laws  of  a  corporation,  which  arc 
intended  primarily  to  regulate  dealings  be- 
tween the  corporation  and   its  stockliolders. 

We  are  therefore  of  opinion,  upon  reason 
and  authority,  that  his  Honor  was  in  error 
in  holding  that  the  attaching  creditor  has 
a  priority. 

Reversed. 


NOTE. 

Rlglit*  of  Unregistered  Transferee  as 
against  Attachment  or  Ezeentlon 
Iievied  on  Stock. 

The  rule  enunciated  in  National  Bank  v. 
Western  Pac.  R.  Co.  167  Cal.  573,  21  Ann. 
Cas.  1301,  that  an  unregistered  transferee  of 
corponito  stock  in  the  absence  of  controlling 
statutes  to  the  contrary,  acquires  a  good  title 
as  against  an  attaching  or  execution  creditor 
has  been  ailirmed  in  several  recent  decisions. 
(;ray  v.  Graham,  87  Conn.  601,  89  Atl.  262, 
41)  i..R.A.(X.S.)  1159;  Flostroy  v.  William 
B.  Corby  Coal  Co.  80  N.  J.  Eq.  647,  85  Atl. 
578:  Ba'teman  v.  Gite,  16  N.  M.  441,  120  Pac. 
r,()7 ;  Scliwab  v.  Smith,  143  Wis.  427,  128  N. 
W.  78.  And  see  the  reported  case.  Thus  in 
Bateman  v.  Gits,  supra,  it  was  held  that 
under  the  federal  statutes  the  rights  of  a 
transferee  of  national  bank  stock  under  an 
unrecorded  transfer,  good  at  common  law, 
were  superior  to  the  rights  of  a  subsequent 
attaching  creditor  of  tlie  transferor  without 


notice.  So  in  Gray  v.  Graham,  87  Conn.  601, 
89  Atl.  262,  49  L.R.A.(X.S.)  1159,  the  court 
said:  ''The  question  at  issue  is:  Has  the 
plaintiff,  Mrs.  Gray,  or  the  creditor,  tlie  Fire- 
stone Company,  represented  by  the  defendant 
constable,  the  superior  right  to  the  share  of 
stock?  So  long  as  this  share  of  stock  stood 
in  the  name  of  Caswell  on  the  books  of  the 
company,  the  legal  title  to  it  was  in  him. 
Although  no  legal  transfer  could  be  made  of 
the  stock  except  when  made  upon  the  books 
of  the  company  in  a  prescribed  manner,  that 
did  not  prevent  a  transfer  by  him  of  the 
beneficial  interest  to  Mrs,  Gray,  good  be- 
tween the  parties,  though  passing  no  legal 
title.  The  certificate  was  never  delivered 
to  Caswell;  he  had  merely  the  barest  legal 
title.  The  parties  never  intended  him  to  have 
a  beneficial  interest  in  this  share.  In  the 
eye  of  the  law  he  held  the  legal  title  as  trus- 
tee for  her.  When  a  trust  arises,  either 
through  the  agreement  of  the  parties  or  the 
circumstances  of  the  transaction,  the  equita- 
ble rights  of  such  beneficial  owner  will  be 
protected  in  equity." 

In  Schwab  v.  Smith,  143  Wis.  427,  128  N. 
W.  78,  it  appeared  that  after  an  assignment 
of  stock  the  assignee  tendered  the  certificate 
to  the  secretary  of  the  corporation  for  can- 
cellation and  demanded  a  due  transfer  of  the 
stock  on  the  corporate  books.  Tlie  secretary 
neglected  to  do  this  on  the  pretense  that  he 
could  not  make  the  transfer  until  afternoon 
because  of  the  absence  of  the  president.  The 
excuse  was  made  in  order  to  enable  him  to 
levy  on  the  stock  before  it  could  be  trans- 
ferred. Tlie  court  said:  "A  transfer  is  one 
thing,  an  issue  of  the  certificate  another.  The 
secretary  and  the  president  join  in  the  latter, 
but  the  former,  ordinarily,  is  within  the  com- 
petency of  the  secretary  to  do,  acting  alone. 
On  the  whole,  there  was  ample  room,  it 
seems,  from  the  character  of  appellant's  af- 
fidavit, for  the  court  to  believe  that  the 
allegations  of  respondent's  affidavit  were 
true;  that  a  demand  for  a  transfer  at  the 
corporate  office,  where  the  books  were  at 
band,  was  unnecessary,  since  appellant  was 
bent  on  obstructing  renpondent's  purpose  to 
have  the  transfer  made  till  he  could  secure  a 
levy  on  the  stock  for  his  own  private  pur- 
poses. Doubtless  appellant  thought  that  if 
he  could  obtain  the  levy  before  an  actual 
transfer  of  the  stock  on  the  corporate  books 
was  made,  the  sale  of  the  stock  to  respond- 
ent, if  one  had  occurred,  would  thereby  be 
superseded.  That  seems  to  have  been  his 
state  of  mind  and  to  explain  his  movements 
consistent  with  everything  having  been  done 
as  respondent  claims,  entitling  her  to  have 
the  stock  transferred." 
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Appeal  •—  Renderims  Final  Judsment 
OB  ReTersal* 

A  judgment  for  plaintiff  cannot  be  re- 
versed, and  judgment  rendered  by  the  ap- 
pellate division  for  defendant,  unless  there 
was  no  evidence  presenting  a  question  of  fact 
in  favor  of  plaintiff,  and  defendants  were 
entitled  to  an  order  of  nonsuit  or  a  directed 
verdict. 

Corporate  Stock  •—  Assisnnient  —  "Fly 
Power." 

A  "fly  power"  is  a  written  assignment  in 
blank,  whereby,  on  being  attached  to  a  stock 
certificate,  the  stock  may  be  transferred. 

Stoekbroker   —    Dvty    to    Aooonat    for 
Pledc«d  Stoek. 

When  stock  is  pledged  by  a  customer  with 
a  broker,  it  is  sufficient  if  the  broker  has 
in  his  possession  or  under  his  control  an 
amount  of  stock  equal  to  that  hypothecated, 
which  upon  settlement  he  returns  to  the 
customer. 

[See  note  at  end  of  this  case.] 

Witnessea  —  Impeachment  —  By  Party 
Calling  y^itness. 

A  party,  by  calling  a  witness,  vouches  for 
his  credibility,  and  cannot  impeach  him:  but 
this  does  not  prevent  him  from  asking  to 
have  the  truthfulness  of  the  witness'  testi- 
mony submitted  to  the  jury,  if  it  is  inher- 
entlv  improbable  or  is  contradicted. 

[See  Ann.  Gas.  1914B  1120.] 

ETidence  —  Unoontradlcted  Testimony 
~~  Inherent  Improbability. 

Defendant,  a  stockbroker,  received  two 
ptock  certificates,  wliich  it  pledged  with  the 
hank.  In  some  way  defendant's  employee, 
B.,  who  was  also  plaintiff's  confidential 
njjent,  obtained  possession  of  the  stock  cer- 
tificates and  converted  them  to  his  own  use. 
Plaintiff  assorted  that  defondant  was  liable 
for  the  value  of  the  certificates  he  had  de- 
posited, and  called  defendant's  cashier  to 
;xive  evidence  as  to  the  transact  ion.  The 
cashier  testified  without  contradiction  that 
he  delivered  to  B.  two  other  certificates  for 
200  shares  upon  making  monthly  settlement 
of  phi  in  tiff's  account,  and  that  for  some  rea- 
"*on  B.  suhstituted  those  for  the  ones  held  by 
the  hank,  and  which  defendant  was  entitled 
to  hold  as  margin.  Held,  that  the  cashier's 
testimony  was  not  so  improbable  as  to  en- 
title plaintifl"  to  have  its  truth  submitted  to 
the  jury;  he  having  called  him  as  a  w^itness. 

Agency  ~~  Notice  to  Agent  aa  Notice  to 
Principal. 

Where  an  employee  was  acting  solely  in  his 
own  interest  and  contrary  t<»  the  interests  of 
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plaintiff,  for  whom  he  waa  agent,  as  well  as 
defendant,  in  whose  service  he  was,  defendant 
is  not  charged  with  knowledge  of  the  em- 
ployee's wrongful  acts. 

Conversion    —    Defenses    —    Frand    of 
Owner's  Employee. 

Plaintiff  deposited  with  stockholders  stock 
certificates  to  protect  his  margin  account. 
An  employee  of  the  broker,  who  was  also 
plaintiff's  confidential  agent,  obtained  posses- 
sion of  the  stock,  which  had  been  rehypothe- 
cated, and  converted  it  to  his  own  use,  col- 
lecting the  proceeds  through  the  brokers  as 
agent.  Held  that,  where  the  brokers,  in 
crediting  the  proceeds  according  to  the  em- 
ployee's direction,  acted  in  good  faith,  they 
were  not  liable,  though  negligent. 

Same. 

In  a  suit  to  recover  the  proceeds  of  shares 
of  stock,  which  were  deposited  with  brokers 
on  a  margin  account,  and  were  by  their  own 
employee  converted,  held,  that  the  brokers 
were  not  guilty  of  bad  faith  in  applying  the 
proceeds  of  the  transaction  as  directed  by 
the  employee, 

Carlisle  v.  XorrU,  157  N.  Y.  App,  Div.  313, 
affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  by  Jay  F.  Carlisle,  plaintiff,  against 
Alfred  L.  Norris  et  al.,  defendants.  Judg- 
ment for  plaintiff  in  trial  court.  Judgment 
reversed  by  Appellate  Division  of  Supreme 
Court.  Plaintiff  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

Williarn  A'.  Dykman  and  Edgar  M.  Cullen 
for  appellant. 

Harold  Otis  for  respondents. 

[403]  HiscoCK,  J. — ^This  action  was 
brought  to  recover  a  substantial  sum  of 
money  on  the  theory  that  the  defendants  had 
sold  200  shares  of  stock  belonging  to  the 
])Iaintiff  and  had  received  the  proceeds  there- 
of to  and  for  his  benefit  and  had  then  refused 
to  pay  the  same  over  upon  demand.  The 
plaintiff  rw^overed  judgment  at  the  Trial 
Term,  but  the  Appellate  Division  reversed 
this  judgment  and  directed  judgment  upon 
the  entire  case  for  the  defendants.  The  lat- 
ter, therefore,  in  order  to  sustain  this  dis- 
position of  the  case  must  establish  that  there 
was  no  evidence  which  presented  a  question 
of  fact  in  favor  of  plaintiff  and  that  the 
defendants  were  entitled  to  an  order  of  non- 
suit or  to  the  direction  of  a  verdict  in  their 
favor.  (Middleton  v.  Whitridgc,  213  N.  Y. 
499,  Ann.  Caa.  1916C  856,  108  N.  E.  192.) 

The  important  and  underlying  question  in 
the  case  is  whether  200  shares  of  stock  which 
were  wrongfully  hypothecated  by  a  certain 
individual  were  so  pledged  by  him  acting  aa 
the  representative  of  the  defendants  so  that 
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they  were  chargeable  with  the  proceeds  which 
were  realized  or  by  him  acting  as  an  agent 
of  the  plaintiff,  and  the  facts  presenting  this 
question  will  first  be  stated,  the  following 
ones  being  established  by  evidence  which 
either  is  not  or  cannot  successfully  be  chal- 
lenged on  this  appeal: 

The  defendants  are  the  survivors  of  a  firm 
which  under  the  name  of  James  H.  Oliphant 
&  Company  had  its  principal  place  of  busi- 
ness in  New  York  citv  and  transacted  the 
business  of  bankers  and  brokers.  The  plain- 
tiff also  was  a  broker  who  executed  orders  on 
the  floor  of  the  Stock  Exchange  for  other 
brokers,  was  a  specialist  in  certain  stocks, 
and  transacted  a  large  "in  and  out"  business 
on  his  own  account.  He  had  his  headquarters 
in  the  office  of  the  defendants  and  they  car- 
ried stocks  for  him  on  a  margin  and  "cleared" 
his  stock  transactions.  Their  relations  ex- 
tended over  a  considerable  period  and  were 
extensive  in  their  character  and  plaintiff 
liad  the  right  to,  and  about  once  a  month 
did,  examine  their  books  for  [404]  the  pur- 
pose of  testing  the  accuracy  of  his  accounts 
kept  therein. 

One  Brouwer  was  an  employee  of  the  de- 
fendants and  intrusted  with  extensive  powers, 
but  he  did  not  have  charge  of  making  loans 
for  them,  did  not  deliver  or  receive  securities 
to  and  from  their  customers  and  did  not 
have  charge  of  the  defendants*  securities  in- 
cluding those  held  for  customers.  Brouwer 
also  was  intrusted  by  the  plaintiff  with  ex- 
tensive authority  as  his  agent.  Amonsrst 
other  things  he  had  the  key  to  the  safe  de- 
posit box  containing  his  securities  and  he 
was  given  blank  "fly"  powers  which  were 
stock  transfers  executed  by  the  plaintiff  in 
blank  and  which  on  being  attached  to  a  cer- 
tificate of  stock  operated  as  a  transfer  there- 
of; for  a  long  period  including  the  times 
involved  in  this  action  he  delivered  to  and 
received  from  defendants  all  of  plaintifTs  se- 
curities which  were  pledged  with  the  latter; 
he  made  deposits  for  him,  indorsing  his 
checks  for  that  purpose,  and  he  was  in- 
trusted with  checks  signed  by  the  plaintiff 
in  blank  to  be  used  for  the  latter's  benefit. 
The  plaintiff  himself  testified  in  substance 
that  he  intrusted  Brouwer  with  such  powers 
in  his  behalf  as  were  confided  to  no  other 
person.  Brouwer  in  the  end  proved  a  crimi- 
nal and  misappropriated  200  shares  of  Ameri- 
can Tobacco  preferred  stock  belonging  to  the 
plaintiff. 

Plaintiff  had  in  his  account  which  was  be- 
ing carried  by  defendants  several  hundred 
shares  of  the  preferred  stock  of  the  American 
Tobacco  Company.  All  of  this  concededly 
has  been  accounted  for  save  200  shares  and 
only  400  shares  are  involved  in  the  con- 
sideration  of  the  question  whether  said  200 
shares  have  been  accounted  for.     For  several 


months  prior  to  June  26,  1906,  the  defend- 
ants  thus  held  as  margin  200  shares  of  thh 
American  Tobacco  stock,  preferred,  represent- 
ed respectively  by  certificates  Nos.  A9371  and 
A9372,  and  these  shares  had  been  by  the 
defendants  in  turn,  with  unquestionable  right, 
pledged  as  security  for  a  loan  made  by  them 
with  the  National  City  [405]  Bank.  June 
28th,  1906,  Brouwer  hypothecated  these  shares 
with  a  broker  as  security  for  a  personal  loan 
of  upwards  of  $17,000,  which  was  paid  by  a 
broker's  check  payable  to  the  order  of  de- 
fendants, and  by  Brouwer  deposited  to  the 
credit  of  the  latter  in  their  bank  as  payment 
on  an  account  had  by  one  Bird  with  the  de- 
fendants, and  in  which  account  Brouwer  was 
interested,  and  it  is  to  recover  these  proceeds 
thus  paid  to  defendants  that  this  action  is 
brought  on  the  theory  that  Brouwer  was  act- 
ing as  their  agent  in  disposing  of  the  plain- 
tiff's stock,  and  that,  therefore,  he  is  entitled 
to  recover  such  proceeds.  Some  time  sub- 
sequently defendants  had  a  settlement  with 
plaintiff  in  which  they  accounted  by  means 
of  different  certificates  for  200  shares  of 
American  Tobacco  preferred  stock  on  account 
of  the  200  shares  which  had  originally  been 
pledged  with  them  and  by  them  with  the  bank 
as  above  stated,  and  it  may  be  assumed  that 
on  the  evidence  thus  far  summarized  and 
showing  such  settlement  defendants  would  be 
entitled  to  a  dismissal  of  the  complaint  so 
far  as  concerns  plaintiff's  theory  of  recovery 
now  under  discussion.  When  they  axKJOunted 
for  the  number  of  shares  pledged  with  them 
they  discharged  their  obligations,  even  though 
they  did  not  return  the  identical  certificates 
which  had  been  pledged.  (Stewart  v.  Drake, 
46  X.  Y.  449.) 

But  evidence  was  given  which  plaintiff  says 
tended  to  establish  that  200  additional  shares 
of  this  same  stock  belonging  to  him  were 
delivered  to  defendants  and  by  them  substi- 
tuted for  other  stock  held  by  the  bank,  and 
that  it  was  this  latter  stock  which  the  former 
accounted  for,  thus  leaving  the  original  200 
shares  misappropriated  by  Brouwer  to  be 
accounted  for.  The  testimony  on  this  sub- 
ject is  as  follows : 

One  Graham  was  defendant's  cashier,  and 
as  such  he  had  the  custody  of  their  securities 
during  business  hours,  looked  after  loans 
made  by  them  with  the  banks,  and  delivered 
and  received  securities  to  and  from  customers. 
[406]  He  gave  evidence  which  was  corrobo- 
rated by  entries  in  defendants'  books  to  the 
effect  that  on  May  2,  1906,  while  the  National 
City  Bank  held  the  original  200  shares  of 
Tobacco  stock  pled^jed  by  plaintiff  with  de- 
fendants and  bv  tlie  latter  with  the  bank, 
Brouwer  acting  in  behalf  of  plaintiff  de- 
livered to  him  as  additional  margin  for  plain- 
tiff's accounts  with  defendants  200  shares  of 
American  Tobacco  stock  preferred  represented 
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re^]>o('tively  by  certificates  Nob.  A9473  and 
A0r)(J4  for  100  shares  each,  and  that  on  June 
26th  following  Brouwer  obtained  back  from 
defendants  through  him  said  last  certificates 
on  the  ground  that  there  was  an  excessive 
amount  of  margin  for  plaintiff's  account. 
This  was  two  davs  before  Brouwer  converted 
the  original  200  shares  pledged  with  the 
bank  and  represented  by  certificates  A9371 
and  A9372,  and  in  addition  to  showing  Brou- 
wer in  possession  of  these  last  described  cer- 
tificates when  he  fraudulently  hypothecated 
them  the  evidence  shows  that  when  defend- 
ants paid  their  loan  at  the  bank  and  received 
back  their  securities  there  were  delivered 
to  them  the  certificates  which  Graham  had 
delivered  to  Brouwer  June  26th.  The  defend- 
ants' argument  of  course  is  that  for  some 
reason  and  in  some  manner  Brouwer  had  ex- 
changed at  the  bank  the  certificates  which 
had  been  delivered  to  him  as  plaintiff's  agent 
by  defendants  in  June  for  the  shares  which 
had  originally  been  pledged  with  the  bank 
r<nd  that,  therefore,  he  had  possession  of  the 
latter  as  plaintiff's  agent  when  he  converted 
them. 

Plaintiff  needed  part  of  the  evidence  given 
bv  Graham  in  order  to  establish  his  case. 
As  already  stated,  defendants  had  established 
a  defense  to  his  claim  to  recover  the  proceeds 
received  from  the  pledge  of  his  stocks  origi- 
nally held  by  them  represented  by  certificates 
Mmi  and  A9372  and  pledged  with  the  bank 
when  they  showed  that  they  had  accounted 
for  these  shares  in  specie  or  through  other 
certificates  of  like  amount  and  character,  and 
it  then  became  necessary  for  him  to  show  that 
they  [407]  had  received  from  him  200  other 
shares  which  were  thus  being  accounted  for, 
leaving  the  original  200  shares  still  in  their 
hands.  This  evidence  was  furnished  by  Gra- 
ham alone  when  he  testified  that  Brouwer 
had  deposited  with  defendants  200  additional 
shares  of  stock  which  had  subsequently  been 
substituted  with  the  bank  for  the  original 
sl\ares  which  had  been  pledged  with  it.  But 
while  plaintiff  insists  that  he  is  entitled  to 
take  advantage  of  Graham's  testimony  con- 
cerning the  receipt  by  defendants  of  this  ad- 
ditional 200  shares,  he  asserts  that  he  is  en- 
titled to  have  the  jury  say  whether  the  testi- 
mony of  Graham  is  truthful  when  he  says 
that  he  subsequently  returned  to  Brouwer  as 
agent  of  plaintiff  said  200  shares  and  this 
because  Graham  who  gave  this  evidence 
favorable  to  defendants  was  a  witness  in- 
terested in  their  success. 

Of  course  if  it  be  true  that  defendants  on 
June  26th  through  Graham  returned  to  Brou- 
wer as  plaintiff's  agent  the  last  200  shares 
which  had  been  pledged  with  them  in  May 
that  only  left  to  be  accounted  for  the  200 
((hares  originally  pledged  with  the  bank,  and 
inasmuch  as  defendants  subsequently  did  ae- 
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count  for  200  shares  they  would  be  relieved 
of  responsibility  and  Brouwer's  act  in  hy- 
pothecating the  200  shares  which  he  obtained 
by  exchange  from  the  bank  would  be  a^  agent 
for  plaintiff. 

Much  stress  is  placed  upon  the  fact  that 
on  their  theory  the  defendants  discharged 
their  responsibility  by  delivering  twice  to 
plaintiff  or  for  his  benefit  the  same  shares  of 
stock  represented  by  certificates  Nos.  A9473 
and  A9564,  first  by  delivering  them  to  Brou- 
wer as  plaintiff's  agent  on  June  26th  and 
second  by  delivering  them  to  or  upon  the 
order  of  plaintiff  in  October  when  the  cer- 
tificates had  been  received  by  defendants  from 
the  bank  and  they  were  having  their  settle- 
ment with  plaintiff.  But  I  do  not  see  any 
force  in  the  argument  that  defendants'  case 
is  weakened  merely  because  the  same  cer- 
tificates were  delivered  twice  or  a  dozen  times 
in  discharging  their  liability.  The  important 
question  will  be  as  to  the  [408]  conditions 
under  which  said  repeated  deliveries  were 
made.  If  it  be  true  that  defendants  de- 
livered certificates  Xos.  A9473  and  A9564  to 
Brouwer  as  agent  of  plaintiff  in  June  and 
that  subsequently  through  the  action  of 
Brouwer  or  somebody  else  these  certificates 
were  substituted  for  those  originally  de- 
posited by  defendants  with  the  bank  and 
thus  when  this  loan  was  paid  up  came  into 
their  possession  again  in  a  proper  way,  there 
is  no  reason  why  they  should  not  use  them 
to  make  another  delivery  to  or  upon  the 
order  of  plaintiff. 

Thus  the  decisive  question  becomes  the 
very  narrow  one  whether  defendants  are  en- 
titled  to  have  it  held  as  matter  of  law  that 
Graham  told  the  truth  when  he  testified  that 
he  redelivered  to  Brouwer  as  plaintiff's  agent 
on  June  26th  the  200  shares  of  stock  which 
had  been  last  pledged  with  the  defendants  in 
May  or  whether  Graham  was  such  an  interest- 
ed witness  that  the  plaintiff  was  entitled  to 
have  a  jury  pass  upon  the  credibility  of  his 
evidence.  In  the  disposition  of  this  question 
I  shall  assume  and  am  inclined  to  think  that 
if  it  were  to  be  decided  by  reference  to  the 
facts  alone  that  Graham  was  called  by  the  de- 
fendants and  gave  evidence  in  their  behalf 
tending  to  establish  a  redelivery  of  plaintiff's 
stock  to  Brouwer  he  would  be  such  an  in- 
terested witness  that  plaintiff  could  insist 
that  a  jury  should  pass  upon  his  credibility 
although  not  contradicted  in  any  manner. 
He  was  not  only  interested  in  defending  his 
employers  against  a  substantial  claim  but 
in  view  of  his  powers  and  duties  it  might  very 
well  be  that  unless  he  could  establish  that 
this  stock  was  redelivered  to  Brouwer,  giving 
him  an  opportunity  to  exchange  certificates 
with  the  bank,  he  himself  might  be  subjected 
to  accusation  or  suspicion  of  wrongful  or 
negligent    conduct    in    allowing    Brouwer    to 
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somehow  obtain  possession  of  the  certificates 
so  originally  pledged  with  the  bank  and 
later  converted.  But  the  facts  thus  stated 
are  not  the  only  ones  to  be  considered  in  de- 
ciding this  question.  There  are  other  cir- 
cumstances which  [409]  in  my  opinion  barred 
plaintiff  from  the  right  to  question  the  gen- 
eral credibility  of  Graham.  He  himself  first 
called  Graham  as  a  witness  and  relied  on  him 
to  give  substantial  evidence  necessary  to 
establish  his  cause  of  action.  By  doing  this 
he  in  effect  vouched  for  his  reliability  and 
credibility,  and  thereafter,  even  though  he 
was  called  by  the  other  side,  he  could  not 
give  evidence  to  impeach  him  and  of  course 
if  he  could  not  give  evidence  to  impeach  him 
he  could  not  assert  without  evidence  that  he 
was  not  to  be  believed.  (O'Doherty  v.  Postal 
Tel.  Cable  Co.  113  App.  Div.  636,  99  N.  Y.  S. 
S61;  Hubner  v.  Metropolitan  St.  R.  Co.  77 
App.  Div.  290,  292,  79  N.  Y.  S.  163;  Coulter 
v.  American  Merchants'  Union  Express  Co. 
56  N.  Y.  585;  Hunter  v.  Wetsell,  84  N.  Y. 
549,  38  Am.  Rep.  544;  Thompson  v.  Blanch- 
ard,  4  N.  Y.  303,  311;  Fall  Brook  Coal  Co. 
V.  Hewson,  158  N.  Y.  150,  52  N.  E.  1095,  70 
Am.  St.  Rep.  466,  43  L.R.A.  676.) 

In  the  latter  case  the  court  was  consider- 
ing whether  a  witness  called  and  sworn  in 
Ijehalf  of  one  party  and  dismissed  before 
he  gave  any  material  testimony  in  his  favor 
and  thereafter  called  and  giving  material 
testimony  in  behalf  of  the  opposite  party 
might  be  impeached  by  the  side  which  had 
first  called  and  dismissed  him.  The  court 
held  that  a  party  did  not  necessarily  make  a 
person  his  witness  by  merely  calling  and 
swearing  him  and  that  impeachment  was 
allowable  in  that  case  where  the  witness  had 
been  dismissed  as  above  stated.  But  con- 
sidering the  principle  applicable  where  a  per- 
son was  called  as  a  witness  by  both  sides, 
the  court  reaffirmed  the  rule  laid  down  by 
Greenleaf  as  follows:  "When  a  person  offers 
a  witness  in  proof  of  his  cause,  he  thereby, 
in  general,  represents  him  as  worthy  of  be- 
lief. He  is  presumed  to  know  the  character 
of  the  witnesses  he  i^dduces,  and  having  thus 
presented  them  to  the  court,  the  law  will  not 
j)ermit  the  party  afterwards  to  impeach  their 
general  reputation  for  truth,  or  to  impugn 
their  credibility  by  general  evidence  tending 
to  show  them  to  be  unworthy  of  belief.  For 
this  would  enable  him  to  destroy  the  witness 
if  he  spoke  against  him,  and  make  him  a 
good  witness  [410]  if  he  spoke  for  him,  with 
the  means  in  his  hand  of  destroying  his 
credit  if  he  spoke  against  him." 

Tills  rule  which  thus  prevents  plaintiff 
from  attacking  or  impugning  the  general 
credibility  of  GraJiam,  however,  does  not 
prevent  him  from  asking  to  have  the  truth- 
fulness or  accuriu'V  of  hia  testimony  sub- 
mitted  to  a   jury   if   that  testimony   is  in- 


herently improbable  or  is  contradicted  in 
respect  of  any  material  facts  by  other  evi- 
dence in  the  case  even  though  it  be  that  given  . 
by  the  witness  himself.  (Becker  v.  Kr<:h,  . 
104  N.  Y.  394,  10  N.  E.  701,  168  Am.  Rep. 
515;  Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E. 
333;  Manhattan  Co.  v.  Phillips,  109  N.  Y. 
383,  17  N.  E.  129;  Sharp  v.  Erie  R.  Co.  184 
N.  Y.  100,  106,  6  .4nn.  Cas.  250,  76  N.  E.  923.) 

In  other  words,  while  plaintiff  may  and 
must  taJce  advantage  of  the  evidence  given 
by  Graham  that  he  received  from  Brouwer 
200  shares  of  stock  in  May,  he  doubtless  may 
ask  the  jury  to  determine  whether  the  evi- 
dence of  the  same  witness  that  he  returned 
the  same  stock  to  Brouwer  a  few  weeks  later 
is  to  be  believed  if  the  evidence  in  r^ard 
to  the  latter  transaction  is  improbable  or  is 
contradicted  in  any  manner  by  other  evidence 
in  the  case,  and,  therefore,  it  becomes  neces- 
sary to  determine  whether  the  evidence  of  the 
return  of  the  stock  is  vulnerable  in  anv  of 
these  respects. 

Tliere  is  nothing  inherently  improbable  in 
the  evidence.  It  cannot  be  successfully  ques- 
tioned that  Brouwer  was  authorized  bj- 
plaintiff  to  deliver  and  receive  stocks  for 
him  and  had  habitually  performed  such  trans- 
actions, and  it  is  equally  unchallenged  that 
it  was  part  of  Graham's  duty  to  receive  and 
deliver  stocks  from  and  to  customers.  Even 
if  it  should  be  assumed  that  defendants  in 
order  to  establish  their  defense  must  assume 
responsibility  for  the  fact  that  after  this 
stock  was  delivered  to  Brouwer  it  was  bv  him 
or  somebody  else  exchanged  for  plaintiffV 
certificates,  which  had  been  originally  pledared 
with  the  bank,  I  do  not  think  that  we  can 
say  that  that  fact  is  inherently  improbable. 
There  is  no  evidence  of  the  rules  or  customs 
[411]  which  govern  the  exchange  of  securities 
held  by  a  bank,  and  in  the  absence  of  such 
evidence  it  is  not  at  all  difficult  to  believe 
that  Brouwer,  who  had  long  been  in  the  em- 
ploy of  the  bank*s  debtors,  or  some  one  else, 
upon  some  pretext  might  procure  it  to  ex- 
change certain  shares  of  stock  held  by  it  as 
security  for  an  equal  <^number  of  shares  of 
the  same  stock  represented  by  different  cer- 
tificates. The  bank  would  have  no  int«i(*st 
in  the  exchange,  and  in  the  absence  of  some 
evidence  showing  that  such  an  exchange 
would  be  contrary  to  some  rule  or  custom 
governing  the  subject  of  securities  or  that 
it  would  excite  suspicion  there  seems  to  be 
no  reaBon  to  doubt  that  it  was  made. 

There  not  only  is  no  evidence  tending  to 
contradict  Graham's  testimony  of  the  re- 
delivery of  these  certificates,  but  all  the  evi- 
dence which  there  is  tends  to  corroborate  it. 
Defendants'  books  were  produced  containing 
entries  asserted  and  appearing  to  have  been 
made  at  the  time  corroborating  it.  The  ac- 
counts which  appeared  on  these  books   and 
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which  contained  a  large  number  of  entries 
and  which  were  subject  to  examination  by 
and  had  actually  been  examined  by  plaintiff 
from  time  to  time  were  accepted  as  correct 
in  respect  of  all  items  save  this  particular 
one.  There  is  no  opportunity  for  Graliam 
to  have  made  an  honest  mistake  in  respect 
of  this  matter.  It  either  occurred  as  he 
stated  or  else  he  was  guilty  of  perjury  and 
very  likely  of  wrongful  conduct  in  allowing 
Brouwer  to  obtain  possession  of  the  certifi- 
cates which  were  subsequently  hypothecated 
l»y  the  latter.  Under  the  circumstances,  ap- 
pearing as  a  witness  whose  general  credibility 
and  reliability  is  vouched  for  by  plaintiff, 
his  evidence  cannot  be  rejected  upon  mere 
f>ugorestion  supported  by  no  evidence  or  con- 
tradicting probabilities. 

Therefore,  I  reach  the  conclusicm  on  this 
branch  of  the  case  that  defendants  accounted 
to  plaintiff  for  all  of  his  stock  which  they 
had  and  that  in  hypothecating  the  200  shares 
of  which  plaintiff  seeks  the  proceeds  from 
defendants  [412]  Brouwer  was  abusing  the 
trust  reposed  in  him  by  plaintiff  rather  than 
acting  as  agent  of  the  defendants. 

But  there  is  a  seccmd  theory  upon  which  it 
is  m'ged  the  c-ase  should  have  gone  to  the 
jury.  It  is  said  that  even  though  Brouwer 
as  agent  of  plaintiff  had  possession  of  and 
hypothecated  the  shares  of  stock  belonging 
to  the  former,  the  proceeds  of  that  misap* 
propriation  came  into  the  possession  of  de- 
fendants BO  marked  that  the  latter  must  or 
i^hould  have  known  that  a  wrong  was  being 
perpetrated  upon  plaintiff,  and  the  considera- 
tion of  this  theory  requires  the  statement  of 
Rome  additional  facts  especially  pertinent  to 
it. 

Brouwer  hypothecated  plaintiff's  shares 
with  a  broker  named  Langharr  and  Langharr 
cleared  the  transaction  through  the  broker- 
age firm  of  Beekman  &  Company.  By  direc- 
tion of  Brouwer  the  latter  firm  made  their 
check  payable  directly  to  defendants.  At 
this  time  defendants  were  carrying  one  or 
more  accounts  for  a  man  named  Bird,  and 
one  of  these  accounts  was  called  the  "Bird 
San  Frajiciaco"  account.  Brouwer  to  the 
knowledge  of  Graham  was  interested  with 
Bird  in  this  account.  When  Brouwer  ob- 
tained from  Beekman  &  Company  the  check 
he  deposited  it  to  the  credit  of  defendants  in 
tljeir  bank  and  Graham  being  absent  directed 
the  latter 's  assistant  "to  enter  that  amount 
of  money  in  that  account  [the  Bird  account] ; 
that  he  had  just  sent  a  check  to  the  bank 
for  that  amount  of  money,"  and  thereupon  the 
assistant  made  an  entry  on  the  blotter,  "W. 
H.  B.  Ck.  W.  H.  Bird  account,  S.  F., 
117,541.25."  When  Graham  noticed  this 
entry  upon  his  return  he  asked  his  assist- 
ant about  the  item,  who  gave  the  explanation 
of  Brouwer's  direction  just  stated.  The  fol- 
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lowing  morning  Graham  asked  Brouwer 
"What  that  check  was  that  he  sent  to  the 
bank  and  be  said  it  was  some  money  he  had 
made  with  Lou,"  "Lou"  concededly  meaning 
Langharr. 

It  is  urged  that  these  circumstances  are 
so  suspicious  that  defendants  should  have 
traced  the  check  whereby  [413]  the  payment 
was  made  back  to  its  source  and  that  if  thev 
had  done  so  the  true  nature  of  the  transaction 
producing  such  check  would  have  been  dis- 
closed. The  main  reliance  for  this  argument 
seems  to  be  that  the  item  entered  upon  the 
defendant's  blotter  indicated  that  the  check 
was  that  of  Bird  whereas  it  was  the  check 
of  the  brokers,  and  that  when  Brouwer  ex- 
plained to  Graham  that  it  represented  some 
moneys  he  had  made  with  "Lou"  it  was  ap- 
parent that  the  entry  was  a  lie  and  suspicion 
should  have  l)een  excited.  The  primary 
trouble  with  this  theory  is  that  there  is  no 
evidence  that  Brouwer  made  any  representa- 
tions concerning  the  identity  of  the  maker 
of  this  check  which  were  false  or  which  Gra- 
ham knew  or  understood  to  be  false. 

As  stated  above,  Brouwer  who  alone  ap- 
pears to  have  had  possession  of  the  check 
simply  told  the  clerk  as  Graham  was  in- 
formed "to  enter  that  amount  of  monev  in 
that  [Bird]  account;  that  he  had  just  sent 
a  check  to  the  Bank  for  that  amount  of 
money."  The  assumption  that  it  was  Bird's 
check  apparently  was  made  by  the  clerk  who 
entered  the  transaction.  But  Graliam  was 
not  misled  by  this  assumption  for  the  clerk 
repeated  to  him  Brouwer's  statement  that 
he  had  sent  the  bank  a  check.  Thus  wlien 
Graham  later  was  informed  bv  Brouwer  that 
the  check  "was  some  money  he  had  made  with 
Lou,"  there  was  not  the  slightest  incon- 
sistency between  the  payment  and  Brouwer's 
statement  to  excite  suspicion.  I  think  the 
same  thing  might  be  said  if  we  should  over- 
look the  (miy  evidence  that  there  is  and  as- 
sume that  Brouwer  directed  the  check  to  be 
entered  as  Bird's.  The  two  men  were  jointly 
interested  in  the  account  with  defendants  on 
which  the  payment  was  being  made.  Gra- 
ham knew  that  they  were  thus  speculating 
together  and  if  he  understood  that  Brouwer 
had  paid  on  that  account  Bird's  check  which 
represented  some  money  Brouwer  had  made 
in  some  stock  transaction,  what  was  there 
about  this  that  sh(mld  have  excited  suspicion? 
When  Brouwer  [414]  applied  on  a  conceded 
indebtedness  against  Bird  the  latter's  check, 
it  does  not  seem  to  me  to  have  put  defend- 
ants on  guard  that  the  check  represented 
moneys  which  in  their  joint  account  dealings^ 
Brouwer  rather  than  Bird  had  the  more 
directly  realized.  If  Brouwer  was  satisfied 
to  have  moneys  which  he  had  realized  paid 
over  to  and  by  Bird,  no  one  else  had  any  ap- 
parent interest  in  the  matter.     If  Bird  had 
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alter  any  right  of  action,  lej^al  process,  or 
property."  It  will  be  noticed  that  the  pro- 
ceedings contemplated  by  the  statute  are  sim- 
ple. The  only  traversable  allegation  required 
in  the  petition  is  that  the  petitioner  has  been 
a  bona  fide  citizen  of  the  county  for  at  least 
one  year.  The  petition  must  also  allege  the 
name  asked  for  and  "the  cause  for  which  the 
change  of  petitioner's  name  is  sought."  Of 
course,  no  issue  can  be  tendered  on  these  two 
allegations. 

Formerly  the  given  name,  the  name  in 
which  one  is  christened,  sometimes  in  Chris- 
tian countries  called  the  Christian  name,  was 
regarded  as  the  real  name  of  the  individual. 
Now  custom  gives  one  the  family  name  of  his 
father,  and  such  praenomiua  as  his  parents 
choose  to  put  before  it.  Laflin,  etc.  Powder 
Co.  V.  Steytler,  146  Pa.  St.  434,  23  Atl.  215, 
14  L.R.A.  690.  Custom  also  gives  the  wife 
the  surname  of  her  husband,  but  not  his 
given  or  Christian  name.  "This  person's  real 
and  legal  name,  therefore,  was  Mrs.  Lucy 
Rogers  and  not  Mrs.  VVm.  Rogers."  Uihlein 
v.  Gladieux,  74  Ohio  St.  232,  247,  78  N.  E. 
363.  This  court  seems  to  have  stated  this 
rule.  Carrall  v.  State,  53  Neb.  431,  73  N.  W. 
939.  At  the  common  law  a  man  might  adopt 
any  name  he  chose.  In  the  states  that  have 
statiites  like  ours,  providing  for  change  of 
name,  it  has  generally  been  held  that  statutes 
providing  for  the  change  of  names  [517]  by 
judicial  proceedings  do  not  destroy  the  right 
to  effect  such  change  by  the  common  law 
method.  Smith  v.  U.  S.  Casualty  Co.  197 
N.  Y.  420,  18  Ann.  Cas.  701,  90  N.  E.  947, 
26  L.R.A.(N.S.)  11^7.  This  was  the  only 
question  considered  in  that  case,  and  it  is 
quite  fully  discussed.  The  opinion  quotes 
with  approval  from  Lafiin,  etc.  Powder  Co.  v. 
Steytler,  supra,  as  follows:  '*A  man's  name 
is  the  designation  by  which  he  is  distinctively 
known  in  the  community.  Custom  gives  him 
the  family  name  of  his  father  and  such  prae- 
nomiua as  his  parents  choose  to  put  before  it, 
and  appropriate  circumstances  may  require 
Sr.  or  Jr.  as  a  further  constituent  part,  but 
all  this  is  only  a  general  rule,  from  which 
the  individual  may  depart,  if  he  chooses.  The 
legislature,  in  1852,  provided  a  mode  of  chang- 
ing the  name,  but  that  act  was  in  affirmance 
and  aid  of  the  common  law,  to  make  a  defi- 
nite point  of  time  et  wliich  a  change  shall 
take  effect.  But  without  the  aid  of  that  act 
a  man  may  change  his  name  or  names,  first  or 
last,  and  when  his  neighbors  and  the  com- 
munity have  acquiesced  and  recognized  him 
by  his  new  designation,  that  becomes  his 
name."  This  court  has  decided  that  **the 
name  which  a  man  ^always  went  by'  which  he 
declares  is  his  name  in  his  dying  declaration, 
and  by  which  his  own  mother  knew  him,  may 


be  deemed  his  right  name,  although  one  wit- 
ness has  testified  that  it  was  not  'his  right 
name.'"  Binfield  v.  State,  15  Neb.  484,  19 
N.  W.  607. 

What,  then,  is  the  **proper  and  reasonable 
cause  for  changing  the  name  of  the  petition- 
er" which  must  appear  by  "proof  in  open 
court"  to  the  satisfaction  of  the  judge?  It 
is  generally  held  (see  authorities  cited 
above)  that  such  statutes  are  *in  afiirmance 
and  aid  of  the  common  law,"  and  the  piirpose 
of  the  statute  is  "to  make  a  definite  point  of 
time  at  which  a  change  shall  take  effect.  But 
without  the  aid  of  that  statute  a  man  may 
change  his  name  or  names,  first  or  last."  If, 
at  the  time  of  the  application,  the  applicant's 
situation  and  circumstances  are  such  as  to 
make  it  appear  that  he  seeks  to  change  his 
name  for  some  unlawful  purpose,  to  assist 
him  in  the  perpetration  of  some  fraud  or  in- 
justice,   the    application    might    be    refused. 

[518]  The  change  of  the  husband's  name 
does  not  necessarily  change  the  name  of  his 
wife.  See  an  article  on  this  question  in  18 
Law  Notes,  p.  164,  in  which  a  case  in  the 
California  court  of  appeals  is  cited,  and  other 
cases.  The  article  concludes  facetiourily  as 
follows:  **In  view  of  all  the  foregoing,  it 
would  seem  that  our  legal  neophyte  in  Cali- 
fornia should  have  an  unimpeachable  right 
to  take  the  name  of  Smith,  although  her  hus- 
band's name  is  White.  Abstractly  considered, 
there  does  not  appear  to  be  much  choice  be- 
tween the  two  names.  White  and  Smith: 
What  should  be  in  that  Smith?  Why  should 
that  name  be  sounded  more  than  White? 
Write  them  together,  White  is  as  fair  a 
name;  sound  them,  it  doth  become  the  mouth 
as  well;  weigh  them,  it  is  as  heavy;  conjure 
with  them.  White  will  get  a  verdict  as  quick 
as  Smith.  All  irrelevant  and  immaterial. 
Mrs.  White  has  chosen  to  be  Mrs.  Smith, 
and  that  the  name  of  Smith  shall  bear  the 
honors  of  her  future  forensic  triumphs.  And 
Smith  let  it  be,  say  we."  In  the  case  at  bar 
there  is  and  can  be  no  party  named  except 
the  petitioner  himself.  No  one  is  supposed 
to  join  issue  with  him.  The  majority  opin- 
ion assumes  that  the  wife  and  children  are 
specially  interested.  If  so»  there  should 
be  a  provision  for  making  them  parties, 
or  at  least  for  allowing  them  to  appear  and 
defend. 

The  petitioner,  for  reasons  of  his  own, 
which  are  not  forbidden  by  our  law,  den  ire* 
to  have  a  record  of  his  change  of  name  fixing 
a  definite  time  when  that  change  shall  take 
place.  This  is  all  he  asks  of  the  court,  and  1 
think  that  the  statute  is  intended  for  that 
purpose. 

Barnes  and  llamer,  J  J.,  concur  in  this  dis- 
sent. 


NOTE. 
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Canatruction. 


Validity  amd  Constrnotion  of  Statute 
AnthoriziAS  Change  •£  Name  by  Indi- 
▼idnal. 

Validity. 

In  the  few  cases  wherein  the  question  has 
been  raised,  the  constitutionality  of  a  stat- 
ute authorizing  a  change  of  name  by  an 
individual  has  been  upheld.  Thus  a  statute 
authorizing  the  changing  of  names  of  in- 
dividuals on  proper  application  to  the  court 
is  valid  under  a  constitutional  provision 
declaring  that  the  legislature  shall  have  no 
power  to  change  names,  but  shall  by  law  pre- 
scribe the  manner  in  which  the  power  shall 
be  exercised  by  the  courts.  Rives  v.  Sneed, 
25  Ga.  612,  wherein  the  court  said:  "Tlie 
constitution  of  this  state  has  been  amended 
by  adding  a  section  to  the  first  article,  de- 
claring that  the  legislature  shall  have  no 
power  to  change  names,  nor  to  legitimate 
persons,  etc.,  but  shall,  by  law,  prescribe  the 
manner  in  which  such  power  shall  be  exer- 
cised by  the  superior  and  inferior  courts,  and 
the  privileges  to  be  enjoyed.  Acts  of  1856 
and  1856,  page  106.  The  legislature,  at  the 
same  session,  passed  a  statute  prescribing  the 
manner  in  which  the  courts  should  exercise 
the  power.  Page  260.  Under  this  act,  Dud- 
ley Sneed  applied  to  the  superior  court  of 
Lee  county,  making  known  his  desire  to  adopt 
tlohn  Needham  Massey,  an  infant  son  of 
Needham  Massey,  deceased,  and  to  change  his 
name  to  John  Needham  Sneed.  .  .  .  The 
majority  of  this  court  are  of  opinion  that  the 
superior  court  had  the  power,  under  the  con- 
stitution and  law,  to  pass  the  original  order, 
and  that  it  was  passed  in  conformity  with 
both." 

Likewise  a  statute  authorizing  a  change 
of  name  by  the  court  in  its  discretion,  on  a 
proper  application,  is  not  within  a  constitu- 
tional prohibition  declaring  that  the  legisla- 
ture shall  not  pass  local  or  special  laws 
changing  the  names  of  persons  or  individuals, 
nor  does  it  cast  on  the  courts  the  exercise  of 
a  legislative  power.  See  In  re  La  Soci4t6 
Francaise,  etc.  123  Cal.  526,  56  Pac.  458, 
787. 

In  Morris  v.  State,  144  Ala.  81,  39  So.  973, 
it  was  held  that  an  act  prohibiting  any  per- 
son from  changing  or  altering  his  or  her 
name,  except  in  the  manner  provided  by  law, 
with  intent  to  defraud  or  with  intent  to 
avoid  the  payment  of  any  debt  or  to  conceal 
his  or  her  identity,  did  not  violate  a  constitu- 
tional provision  prohibiting  imprisonment  for 
debt.  The  court  said:  "The  purpose  of  the 
act  is  the  prevention  of  fraud  and,  under 
police  powers  of  the  state,  clearly  within  leg- 
islative competency." 


The  holding  of  the  reported  case  to  the 
effect  that  under  a  statute  requiring  proper 
and  reasonable  cause  for  a  change  of  name, 
a  decree  is  not  a  matter  of  right  but  of  ju- 
dicial discretion,  is  supported  by  the  follow- 
ing authorities:  Matter  of  Hamilton,  10 
Abb.  N.  Cas.  (N.  Y.)  79;  Snook's  Petition, 
2  Hilt.  (N.  Y.)  566.  See  also  Matter  of  Bur- 
stein,  69  Misc.  41,  124  N.  Y.  S.  989.  Tims  in 
Matter  of  Hamilton,  supra,  the  application 
was  made  on  a  petition  showing  the  appli- 
cant's residence,  age,  business,  and  his  rea- 
sons for  desiring  the  change  of  name,  and 
also  on  an  affidavit  of  his  attorney  showing 
that  no  previous  application  had  been  made. 
The  court  said:  "It  is  our  rule  in  these  mat- 
ters to  require  evidence,  by  affidavit  or  by 
verified  petition,  whether  the  applicant  is 
married  or  single;  whether  he  is  now  a  party 
to  any  and  what  action  or  proceeding  in  the 
courts;  whether  there  are  any  judgments 
against  him;  whether  there  is  any  outstand- 
ing bond  or  commercial  paper  made,  in- 
dorsed or  accepted  by  him  in  the  name  which 
he  wishes  to  abandon;  of  his  age  and  birth- 
place, and  the  name  of  his  parents.  Let  this 
information  be  supplied,  and  then,  if  satis- 
factory, the  order  will  be  made."  In  Snook's 
Petition,  2  Hilt.  (N.  Y.)  566,  the  court  said: 
*'Under  the  act  of  1847  a  judge  of  this  court 
may  authorize  any  person  of  full  age,  resid- 
ing in  this  state,  to  assume  another  name,  if 
the  judge  is  satisfied  that  the  applicant  will 
derive  any  pecuniary  benefit  from  assuming 
another  name.  By  this  is  to  be  understood 
that  the  judge  is  to  be  judicially  satisfied, 
upon  proper  proof  .  .  .  that  such  will 
be  the  e^ect  if  the  name  is  changed.  .  .  . 
To  put  a  case  in  point,  if  an  estate  is  left  to 
a  man  by  will,  upon  condition  that  he  takes 
the  name  of  the  testator,  then  it  is  apparent 
that  he  will  derive  a  pecuniary  benefit  by 
being  allowed  to  assume  that  name.  In  this 
case  the  petitioner  merely  shows  that  he  be- 
lieves that  it  will  be  for  his  pecuniary  inter- 
est that  his  name  should  be  changed  to  John 
Pike;  but  that,  in  my  judgment,  is  not  suffi- 
cient to  give  me  authority,  under  this  act, 
to  order  his  name  to  be  changed.  The  mere 
possibility  or  probability  that  such  may  be 
the  effect  is  not  enough.  The  evidence  before 
the  judge  must  be  such  that  he  can  say  judi- 
cially that  the  applicant  will  derive  a  pe- 
cuniary benefit  by  assuming  another  name, 
or  a  case  is  not  presented  that  will  entitle 
the  officer  to  exercise  the  special  jurisdiction 
conferred  by  the  act." 

Statutes  providing  a  mode  of  changing  the 
names  of  individuals  are  generally  construed 
as  being  in  affirmance  and  in  aid  of  the 
common-law  right  of  an  individual  to  change 
his  name  at  will,  and  not  in  abrogation  there- 
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of.  In  re  McUlla,  189  Fed.  250;  Smith  v.  U. 
S.  Casualty  Co.  197  X.  Y.  420,  18  Ann.  Cas. 
70],  90  N.  E.  947,  26  L.R.A.(N.S.)  1167;  Laf- 
lin,  etc.  Powder  Co.  v.  Steytler,  146  Pa.  St. 
434,  23  Atl.  215,  14  L.R.A.  690;  Brayton  v. 
Beall,  73  S.  C.  308,  63  S.  E.  641.  See  also 
Snook's  Petition,  2  Hilt.  (N.  Y.)  566;  Matter 
of  J3ur8tein,  69  Misc.  41, 124  N.  Y.  S.  089.  Thus 
in  Laflin,  etc.  Powder  Co.  v.  Steytler,  supra, 
the  court  said:  "A  man's  name  is  the  designa- 
tion by  which  he  is  distinctively  known  in  the 
community.  Custom  gives  him  the  family 
name  of  his  father,  and  such  praenomia  as  his 
parents  choose  to  put  before  it,  and  appro- 
priate circumstances  may  require  Sr.  or  Jr. 
as  a  further  constituent  part.  But  all  this 
is  only  a  general  rule  from  which  the  in- 
dividual may  depart  if  he  chooses.  The  leg- 
islature in  1852  provided  a  mode  of  changing 
the  name,  but  that  act  was  in  affirmance  and 
aid  of  the  common  law,  to  make  a  definite 
point  of  time  at  which  a  change  shall  take 
effect.  But  without  the  aid  of  that  act  a  man 
may  change  his  name  or  names,  first  or  last, 
and  when  his  neighbors  and  the  community 
have  acquiesced  and  recognized  him  by  his 
new  designation,  that  becomes  his  name." 
And  in  Smith  v.  U.  S.  Casualty  Co.  197  N.  Y. 
420,  18  Ann.  Cas.  701,  90  N.  E.  947,  26  L.R.A. 
(N.S.)  1167,  it  was  said  by  Vann,  J.,  after 
an  extended  review  of  the  common-law  right 
of  an  individual  to  adopt  or  change  his  name: 
"The  subject  is  not  affected  by  the  various 
statutes,  commencing  in  1847  and  continuing 
with  some  expansion  and  changes  to  the 
present  time,  whereby  a  change  of  name  is 
authorized  by  judicial  proceedings.  (L.  1847, 
ch.  464;  Code  Civ.  Pro.  §§  2410-2415.)  As 
was  said  by  the  supreme  court  of  Pennsyl- 
vania of  a  similar  statute  in  that  state,  this 
legislation  is  simply  in  affirmance  and  aid  of 
the  common  law  to  make  a  definite  point  of 
time  when  the  change  shall  take  effect. 
(Laflin,  etc.  Powder  Co.  v.  Steytler,  supra.) 
It  does  not  repeal  the  common  law  by  impli- 
•cation  or  otherwise,  but  gives  an  additional 
method  of  effecting  a  change  of  name.  The 
statutory  method  has  some  advantages,  be- 
cause it  is  speedy,  definite  and  a  matter  of 
record,  so  as  to  be  easily  proved  even  after 
the  death  of  all  contemporaneous  witnesses. 
In  one  respect,  however,  the  statute  may 
limit  the  common-law  right,  in  that  it  pro- 
vides that  on  and  after  the  day  specified  in 
the  order  of  the  court  for  the  change  to  take 
effect,  the  applicant  shall  'be  known  by  the 
name  which  is  hereby  authorized  to  be  as- 
sumed, and  by  no  otlier  name.'  (Code  Civ. 
Pro,  §  2415.)  It  may  well  be,  therefore,  that 
after  a  man  has  acquired  a  name  by  judicial 
decree,  he  cannot  acquire  another  without 
resorting  to  the  courts."  In  In  re  McUlta, 
189  Fed.  250,  the  following  statement  in  an 
opinion  of  a  referee  in  bankruptcy  was  ap- 


proved by  the  court:  '*At  common  law  a  man 
may  lawfully  change  his  name  and  will  be 
bound  by  any  contract  into  which  he  enters 
under  his  adopted  or  reputed  name;  and  by 
such  name  he  may  sue  and  be  sued.  .  .  . 
There  is  in  force  a  statute  in  Pennsylvania, 
passed  April  9,  1852  (P.  L.  301)  which 
provides  a  method  for  a  person  to  change  his 
name;  said  act  reads  as  follows:  'It  shall 
be  lawful  for  the  court  of  common  pleas  of 
any  county  ...  to  make  a  decree,  chang- 
ing the  name  of  any  person  resident  iu  said 
county,  at  any  time  three  months  after  being 
petitioned  to  do  the  same  by  such  person; 
provided,  that  notice  of  the  decree,  after  the 
same  shall  be  made,  shall  be  published  in  one 
or  more  newspapers  to  be  designated  by  the 
courts,  for  four  successive  weeks.'  The  act 
of  1852  did  not  change  the  common-law  rule, 
but  was  passed  in  affirmance  and  aid  of  the 
common  law.  Without  the  aid  of  that  act, 
a  man  may  change  his  name  or  names,  first 
or  last,  and  when  his  creditors  and  the  com- 
munity have  acquiesced  and  recognized  him 
by  his  new  designation,  that  becomes  his 
name."  In  Brayton  v.  Beall,  73  S.  C.  308,  53 
S.  E.  641,  it  was  said  in  commenting  on  the 
South  Carolina  statutes  (Code  1902,  §  2699 
et  seq.)  providing  a  mode  of  changing  the 
name  of  an  individual  that  "the  statutes, 
.  .  .  which  provide  a  mode  of  changing 
the  name,  do  not  abrogate  but  are  in  affirm- 
ance and  aid  of  the  common-law  rule.  .  .  . 
Wlien  a  name  is  changed  under  the  method 
prescribed  by  statute,  the  time  of  the  change 
is  fixed  with  certainty,  and  tliereafter  the  per- 
son so  changing  his  name  may  be  sued,  plead 
and  be  impleaded  by  his  new  name  and  no 
other.  This,  however,  does  not  otherwise  af- 
fect the  common-law  right  of  a  person  to 
change  his  name.  At  common  law  a  man  may 
lawfully  change  his  name,  or  by  general  usage 
or  habit  acquire  another  name  than  that  orig- 
inally borne  by  him,  without  the  intervention 
of  court  or  legislature."  In  Snook's  Petition, 
2  Hilt.  (N.  Y.)  506,  the  court,  in  denying  a 
petition  under  a  statute  for  a  change  of 
name,  said:  "I  think,  there  is  nothing  in  the 
law  to  prevent  the  petitioner  from  continuing 
to  call  himself  John  Pike.  If,  as  stated  in 
tlie  petition,  he  adopted  it  some  years  ago, 
engaged  in  business  by  that  name,  and  is 
known  among  liis  business  acquaintances  and 
customers  by  that  designation,  there  is  no 
reason  whv  he  should  not  continue  to  use  it. 
Any  contract  or  obligation  he  may  enter 
into,  or  which  others  may  enter  into  with 
him  by  that  name,  or  any  grant  or  devise 
he  may  hereafter  make  by  it,  would  be  valid 
and  binding;  for,  as  an  acquired  iind  known 
designation,  it  has  become  as  cffictually  his 
name  as  the  one  which  he  previously  l»ore. 
I  have  no  hesitation,  therefore,  in  saying  that 
I   think  he   may   lawfully   use   it   hereafter. 
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in  all  transactiona,  as  his  name  or  designa- 
tion." 

It  has  been  intimated,  however,  that  a  stat- 
nte  prescribing  a  method  of  changing  the 
name  of  an  individual  limits  the  common-law 
right  to  change  a  name  at  will  to  the  extent 
that  after  a  man  has  acquired  a  name  by 
judicial  decree  as  provided  by  statute  he 
cannot  adopt  another  witliout  resorting  to 
the  courts.  Matter  of  Burstein,  60  Misc.  41, 
124  N.  Y.  S.  989.  And  see  to  the  same  effect 
Smith  V.  U.  S.  Casualty  Co.  197  N.  Y.  420, 
18  Ann.  Cas.  701,  90  N.  E.  947,  26  L.R.A. 
(X.S.)  1167. 

For  a  general  discussion  of  the  right  of 
an  individual  to  change  his  name,  see  the 
notes  to  Smith  v.  U.  S.  Casualty  Co.  18  Ann. 
Cas.  70],  and  Roberts  v.  Mosier,  Ann.  Cas. 
1914D  423. 


VASQUEZ 

V. 

PETTIT. 

Or^on  Supreme  Court — February  2,  1915 

74  Oregon  496  f  145  Pac.  1066. 

Releases  —  False  Representatiom  to  Se- 
cure —  Materiality  •£  Representatien. 

A  representation  by  an  employer,  inducing 
an  employee  to  release  his  claim  for  a  per- 
sonal injury,  that  medical  and  hospital  bills 
will  be  paid  by  an  insurance  company,  is 
not  a  representation  of  a  material  fact,  and 
the  employee  cannot  complain  so  long  as  the 
bills  are  in  fact  paid. 

Trial  —  Miscondnct  of  Counsel  —  Brinff- 
ing  Inadmissible  Matter  before  Jury. 

The  action  of  the  attorney  for  plaintiff 
Miing  for  a  personal  injury  in  stating  on 
the  examination  of  jurors  on  their  voir  dire 
that  the  damaj^es  recoverable  would  be  paid 
by  an  insurance  company,  and  in  compelling 
defendant  on  cross-examination  to  state  that 
sums  paid  by  him  to  plaintiff  for  a  release 
had  been  repaid  by  an  insurance  company, 
is  reversible  error  as  rendering  the  jury 
careless  as  to  the  amount  of  the  verdict  on 
the  theory  that  defendant  was  protected  from 
liability. 

[See  note  at  end  of  this  case.] 

Releases  — '  Pleading  —  New  Matter  in 
Reply. 

Where  an  employer,  in  an  action  by  an 
employee  for  personal  injuries,  relies  on  a 
release,  allegations  of  the  reply  that  the 
omplov'-T  disreg:arded  his  promise  to  employ 
the  employee,  forming  a  part  of  the  consid- 
eration of  the  release,  and  discharged  the 
employee,  are  allegations  of  new  matter,  and 
under  L.  O.  L.  $  95,  controverted  as  on  direct 
denial. 


Failnre  of  Consideration  for  Release  — 
Remedies. 

Where  an  employer,  in  an  action  for  injury 
by  an  employee,  relies  on  a  release  from 
liability,  the  employee  alleging  and  proving 
that  the  promise  by  the  employer  to  employ 
the  employee,  forming  a  part  of  the  consid- 
eration for  the  release,  had  l>een  broken,  is 
not  confined  to  an  action  for  the  breach,  but 
can  sue  for  the  injury. 

Appeal  from  Circuit  Court,  Multnomah 
county:  Gatens,  Judge. 

Action  for  damages.  L.  Vasquez,  plaintiff, 
and  .  J.  Pettit,  defendant.  Judgment  for 
plaintiff.      Defendant   appeals.     Ksversed. 

[497]  This  is  an  action  by  L.  Vasquez 
against  J.  Pettit,  doing  business  as  the  Pettit 
Feather  &  Bedding  Company,  to  recover  dam- 
ages for  a  personal  injury.  The  complaint 
charges  in  effect  that  on  May  1,  1911,  the 
plaintiff  was  engaged  in  operating  for  the 
defendant  a  carding  machine,  used  in  pick- 
ing hair  with  which  to  fill  mattresses,  and 
while  thus  employed  his  right  hand  was 
caught  between  cylinders  of  the  machinery 
and  so  injured  as  to  necessitate  amputation. 
Tiie  negligence  alleged  is  a  failure  properly 
to  guard  the  machine,  or  to  provide  it  with  a 
belt -shifter,  or  to  inspect  the  instrumentality, 
or  to  instruct  the  plaintiff,  or  to  have  prompt 
communication  between  the  operator  of  the 
machine  and  tlie  engineer  in  charge  of  the 
motive  power.  The  answer  denied  the  negli- 
gence alleged,  and  for  further  defenses 
averred:  (1)  That  the  plaintiff  knew  the 
danger  incident  to  operating  the  machine  and 
assumed  the  risk;  (2)  that  aside  from  his 
carelessness  the  injury  resulted  from  the  neg- 
ligence of  fellow-servants;  (3)  that  the  hurt 
was  caused  by  the  plaintiff's  carelessness 
whereby  the  accident  was  unavoidable;  and 
(4)  that  the  defendant  on  July  22,  1911, 
settled  and  compromised  with  the  plaintiff, 
giving  him  the  sum  of  $535  and  also  assum- 
ing the  payment  of  the  surgeon's  charges  and 
the  hospital  expenses  incurred  in  caring  for 
the  plaifitiff,  who  upon  the  receipt  of  the 
money  executed  to  the  defendant  a  release 
discharging  him  from  all  liability  by  reason 
of  the  accident  and  injury.  The  averments 
of  new  matter  in  the  answer  were  put  in 
issue  by  the  reply,  which  [498]  further  al- 
leged, in  substance,  that  at  the  time  stated 
the  plaintiff  received  $400  from  the  defend- 
ant, who  then  informed  him  that  an  insurance 
company  would  pay  such  charges  of  the  doc- 
tor and  bills  at  the  hospital;  that  the  de- 
fendant thereupon  requested  the  plaintiff  to 
sign  an  instrument  in  order  to  show  the 
receipt  of  the  money,  so  as  to  prove  that  the 
sum  paid  had  been  disbursed,  saying  that 
the  amount  was  intended  to  cover  wages  for 
the  past,  and  for  a  reasonable  future  time; 
that  the  defendant  then  promised  and  agreed 
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with  the  plaintiff  that  he  could  work  for  the 
company  as  long  as  it  continued  in  business; 
that  if  such  writing  is  a  release  the  plaintiff 
was  induced  to  sign  it  by  the  defendant's 
fraudulent  representations  to  him  that  it  was 
only  a  receipt;  that  such  statements  were 
false,  and  so  known  by  the  defendant  when 
he  uttered  them,  and  they  were  made  for  the 
purpose  of  inducing  the  plaintiff  to  sign  the 
writing;  that  he  is  a  Spaniard  and  unable  to 
any  extent,  to  speak,  read  or  write  the  Eng- 
lisii,  in  which  language  the  instrument  was 
written,  and  no  copy  thereof  was  delivered 
to  him ;  that  desiring  to  continue  in  the  work 
in  which  he  was  engaged  when  hurt,  and  real- 
izing the  diflficulty  which  he  would  encounter 
in  securing  other  employment  by  reason  of 
the  loss  of  hia  hand,  and  relying  upon  the 
defendant's  representations  and  agreement,  he 
signed  the  writing,  supposing  it  w^as  a  re- 
ceipt; that  he  did  not  intend  to  sign  a  re- 
lease and  did  not  believe  he  had  done  so ;  that 
he  never  received  any  money  in  compensation 
for  his  injuries  and  suffering;  and  that  since 
he  was  hurt  he  has  endeavored  to  render 
valuable  services  for  the  defendant,  who,  dis- 
r€>garding  his  promise  and  agreement,  dis- 
charged the  plaintiff  and  refused  longer  to 
enploy  him.  Based  upon  these  issues,  [499] 
a  trial  was  had  resulting  in  a  judgment  for 
the  plaintiff  in  the  sum  of  $4,000,  and  the 
defendant  appeals. 

Senn,  Ekicall  d  Recken  and  Moser  d  McCue 
for  appellant. 

Davis  d  Farrell  and  Wilher  Henderson  for 
respondent. 

MooBE,  C.J.  (after  stating  the  facts). — 1. 
No  motion  appears  to  have  been  made  to 
strike  from  the  reply  the  averment  as  to  the 
defendant's  alleged  representations  with  re- 
spect to  the  payment  of  the  medical  and  hos- 
pital bills  by  an  insurance  company.  It  will 
be  remembered  that  the  answer  states  the 
defendant  assumed  the  payment  of  these  obli- 
gations. Whether  or  not  he  informed  the 
plaintiff  that  an  insurance  company  would 
advance  or  pay  the  money  for  that  purpose  is 
unimportant,  for  the  source  from  which  such 
debts  were  to  have  been  paid  was  not  the 
statement  of  any  material  fact,  and  it  was 
unnecessary  to  move  to  strike  the  averment 
from  the  reply. 

2.  The  plaintiff's  counsel  in  examining 
prospective  jurors  on  their  voir  dire  was  pre- 
mitted,  over  objection  and  exception,  to  state 
that  the  damages  which  their  client  had  suf- 
fered were  to  be  paid  by  money  furnished  by 
an  insurance  company  and  each  person,  when 
he  entered  the  jury-box,  was  asked  if  he  was 
acquainted  with  the  agents  in  Portland 
Oregon,  of  such  company.  The  defendant,  as 
a  witness  in  his  own  behalf,  testified  that  he 
had  paid  the  plaintiff,  as  wages,  from  May 


1,  1911,  the  time  he  was  hurt,  to  July  22d 
[500]  of  that  year,  when  he  resumed  work, 
$135;  that  as  a  compromise  and  settlement 
of  the  damages  which  had  been  suffered  he 
had  give  him  $400;  and  for  his  surgical 
operation,  medical  attention,  hospital  dues, 
etc.,  he  had  paid  $268.85,  making  $803.85. 
On  cross-examination  the  defendant  was  com- 
pelled, over  objection  and  exception,  to  state 
that  such  sum  had  been  repaid  him  by  an 
insurance  company  under  a  policy  which 
protected  his  business  against  liability  for 
accidents  to  employees.  It  is  contended  that 
errors  were  committed  in  these  particulars. 

In  the  trial  of  this  cause  there  appears  to 
have  been  an  intent  at  every  convenient 
opportunity  to  establish  the  fact  that  the 
defendant  was  protected  from  liability  to 
respond  in  damages  for  injuries  to  his  em- 
ployees by  a  policy  of  indemnity  insurance. 
As  such  proof,  in  personal  injury  cases, 
might  have  a  tendency  to  render  the  jurors 
careless  as  to  the  amount  of  their  verdict,  the 
rule  is  universal  that  a  wilful  attempt  to 
establish  such  fact  constitutes  reversible  er- 
ror: Tuohy  V.  Columbia  Steel  Co.  61  Ore.  527, 
122  Pac.  36;  Putnam  v.  Pacific  Monthly  Co. 
68  Ore.  36,  130  Pac.  986,  136  Pac.  835,  Ann. 
Cas.  1915C  256,  45  L.R.A.(N.S.)  338,  L.R_\. 
1915F  782;  Cameron  v.  Pacific  Lime,  etc  Co. 
73  Ore.  510,  144  Pac.  446. 

The  purpose  in  introducing  the  testimony 
complained  of  comes  within  the  specification 
named,  and,  an  error  having  been  committed 
as  alleged,  it  follow^s  that  the  judgment 
must  be  reversed. 

3,  4.  In  view  of  the  conclusion  thus  reached, 
it  is  deemed  important  to  consider  another 
feature  of  the  case.  The  testimony  of  the 
plaintiff,  as  given  by  an  interpreter,  is  to 
the  effect  that  he  had  been  employed  by  the 
defendant  several  years  and  placed  implicit 
confidence  in  all  declarations  that  he  made: 
that  after  [501]  the  injury  the  defendant 
promised  to  give  him  employment  in  the  fac- 
tory as  long  as  he  continued  to  operate  it; 
and  that,  relying  upon  such  promises,  he 
signed  the  writing  supposing  it  was  a  receipt 
for  the  money  and  to  show  the  insurance 
company  what  sum  he  had  received.  Julius 
Gonzales,  the  plaintiff's  brother-in-law,  inter- 
preting his  answer  to  the  question,  *'There 
was  something  said  about  a  job,  too,  'when 
he  signed  it,  wasn't  there?"  replied: 

"He  said  that  after  he  signed  that  paper, 
why,  he  told  Mr.  Pettit  he  wanted  a  recom- 
mendation for  a  life  job,  and  Mr.  Pettit  said, 
'No,  I  will  give  him  a  job  that  will  last  him 
for  fifteen  years  for  all  he  knows,  or  as  long 
as  he  remained  in  the  business.' " 

This  action  was  commenced  May  1,  1913, 
just  two  years  after  the  injury,  and  during 
most  of  the  interim  the  plaintiff  continued  in 
the  defendant's  employ.  It  will  be  kept  in 
mind  that  the  reply  avers  that  the  defendant. 


VASQU£Z  V.  PETXIT. 

7^  Oregon  Ji96. 


441 


disregarding  his  promise,  discharged  the 
plaintiff  and  refused  longer  to  employ  him. 
This  allegation  is  deemed  to  be  controverted 
by  the  defendant  as  upon  a  direct  denial: 
Section  95,  L.  O.  L.  At  the  trial  herein  the 
defendant's  counsel  did  not  .concede  that  the 
alleged  promise  to  employ  the  plaintiff  was 
ever  made,  or  that  the  service  which  he  ren- 
dered after  the  injury  formed  any  part  of  the 
consideration  for  the  execution  of  the  release. 
In  this  state  of  the  case  it  would  be  improper 
summarily  to  dismiss  this  action  and  to  hold 
that  for  a  failure  of  a  part  of  the  considera- 
tion the  plaintiff's  proper  remedy  was  an  ac- 
tion to  recover  damages  for  a  breach  of  the 
agreement,  and  to  turn  him  out  of  court  be- 
cause the  money  which  he  received  had  not 
been  returned  or  offered  to  be  repaid  before 
this  action  was  commenced. 

[502]  The  cause  will  therefore  be  remand- 
(.>d  in  order  to  form  new  issues  or  for  a  trial 
upon  the  pleadings  already  filed  as  the  par- 
ties and  the  court  may  determine. 

Reversed. 

McBride  and  Benson,  JJ.,  concur. 

Burnett,  J.  concurring  in  the  result* 


NOTE. 

Condnot  of  Counsel  In  Gettins  Inad- 
missible Evidence  before  Jnry  as 
Gronnd  for  New  Trial. 

Introductory,   441. 

Introduction  of  Prejudicial  Evidence  as  to 
Collateral  Matters,  441. 

Evidence  Offered  with  Knowledge  of  Incom- 
petency, 442. 

Attempt  to  Introduce  Evidence  Previously 
Excluded,  443. 

Unsupported  Prejudicial  Statements  by 
Counsel,  444. 

Statements  as  to  Purpose  of  Evidence  in 
Arguing  Its  Admissibility,    445. 

Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  conduct  of  coun- 
sel in  getting  inadmissible  evidence  before 
the  jury  as  ground  for  a  new  trial.  The 
earlier  cases  are  collated  in  the  notes  to 
Chicago  City  R.  Co.  v.  Gregory,  6  Ann.,Cas. 
220;  Louisville,  etc.  R.  Co.  v.  Payne,  19 
Ann.  Cas  294,  and  Cleveland,  etc.  R.  Co.  v. 
Pritschau,  100  Am.  St.  Rep.  682. 

Introduction  of  Prejudicial  Evldetwe  as 
to  Collateral  Matters. 

Where  counsel,  w^ith  intent  to  influence 
the  jury  improperly,  attempts  to  bring  to 
their  knowledge  matters  foreign  to  the  issues 
involved,  it  will  be  ground  for  a  new  trial 
if  the  jury  are  likely  to  be  prejudiced  there- 


by. Citizens*  Light,  etc.  Co.  v.  Lee,  182  Ala. 
561,  62  So.  199.  In  that  case  the  court,  say- 
ing that  such  practices  had  been  condemned 
repeatedly  by  appellate  courts,  stated  the 
rule  as  follows:  '*Any  attempt  on  the  part 
of  counsel  to  get  before  the  jury  the  fact  that 
parties  other  than  the  litigants  will  be  in- 
jured or  benefited  by  the  verdict  or  judg- 
ment, to  be  rendered  for  the  purpose  of  bias- 
ing or  prejudicing  the  jury  and  not  for  the 
purpose  of  ascertaining  the  fitness  of  the 
jurors  for  the  trial,  is  highly  reprehensible, 
and  should  not  for  a  moment  be  tolerated  by 
trial  or  appellate  courts." 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  a  question  by  counsel  for  the 
plaintiff  suggesting  that  the  real  defendant 
in  the  case  is  an  accident  insurance  company, 
is  such  prejudicial  error  as  to  call  for  a  new 
trial.  VViersema  v.  Lockwood,  etc.  Co.  147 
111.  App.  33;  Levy  v.  J.  L.  Mott  Iron  Works, 
143  App.  Div.  7,  127  N.  Y.  S.  506;  Tuohy  v. 
Columbia  Steel  Co.  61  Ore.  527,  122  Pac.  36; 
Putnam  v.  Pacific  Monthly  Co.  68  Ore.  36, 
130  Pac.  980;  Cameron  v.  Pacific  Lime,  etc. 
Co.  73  Ore.  510,  144  Pac.  446;  Curran  v. 
Lorch,  243  Pa.  St.  247,  90  Atl.  62;  Fell  v. 
Kimble  (Tex.)  154  S.  W.  1070.  And  see  the 
reported  case.  See  also  Boten  v.  Sheffield 
Ice  Co.  180  Mo.  App.  96,  160  S.  W.  883. 
As  to  the  admissibility  of  evidence  or  the 
propriety  of  comment  on  the  fact  that  the 
defendant  in  a  personal  injury  action  is 
insured  against  liability,  see  the  note  to  Akin 
v.  Lee,  Ann.  Cas.  1914A  947.  Thus  in  VVier- 
sema V.  LockWood,  etc.  Co.  147  111.  App.  33, 
reversing  a  judgment  for  the  plaintiff  because 
of  the  conduct  of  his  attorney  in  bringing  to 
the  attention  of  the  jury  the  fact  that  the 
cause  was  being  defended  by  an  insurance 
company,  the  court  said:  *'If  defendant  was 
so  protected,  that  fact  could  not,  under  the 
law,  be  permitted  to  either  increase  or  de- 
crease the  amount  to  be  recovered  by  the 
plaintiff,  nor  could  it  be  permitted,  lawfully, 
in  the  slightest  degree  to  affect  the  question 
of  defendant's  liability  for  the  injury  to  the 
plaintiff.  Furthermore,  the  accident  insur- 
ance company  neither  was  nor  could  then 
be  before  the  court,  having  a  hearing  in  re- 
spect to  the  existence  or  the  extent  of  its 
liability.  Therefore,  if  the  injury  increased 
the  amount  of  the  verdict  or  if  the  decision 
of  the  jury  upon  the  question  of  liability  was 
influenced  favorably  to  tlie  plaintiff,  in  the 
slightest  extent,  because  the  insurance  com- 
pany stood  back  of  the  employer,  wiio  was 
in  court  making  the  defense,  to  reimburse 
it,  then,  to  that  extent,  the  insurance  com- 
pany was  deprived  of  its  property  without 
due  process  of  law — without  a  hearing. 
Manifestly  such  result  would  be  not  only 
erroneous  but  grossly  unfair  and  unjust. 
The  introduction  of  irrelevant  matter  of  such 
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possible  evil  tendency  should  be  moat  scrupu- 
lously avoided  by  counsel  and  most  carefully 
guarded  against  by  the  court." 

Evidence  Offered  uHth  Knowledge  of  In- 

competency. 

For  an  attorney  to  seek  to  elicit  testimony 
as  to  a  former  trial,  knowing  that  evidence 
as  to  the  result  of  the  former  trial  is  inad- 
missible, is  improper  but  not  necessarily  a 
ground  for  reversal.  Baker  v.  Wishart,  174 
Mich.  244,  140  N.  W.  543;  Jordan  v.  Massey 
(Tex.)  134  S.  W.  804.  In  the  case  first 
cited,  it  was  contended  that  certain  questions 
of  counsel  were  attempts  to  "get  before  jury 
by  innuendo  the  fact  that  said  cause  had  been 
tried  in  the  justice's  court  and  a  verdict  ren- 
dered adversely  to  the  defendant,  and  to  lead 
the  jury  to  believe  that  the  question  of  de- 
maud  had  been  squarely  passed  upon  by  that 
court  and  was  in  effect  permitting  the  lawyer 
to  testify  without  being  under  oath,  in  his 
client's  behalf."  The  court  said  that  a  ref- 
erence to  the  record  showed  that  the  objection 
made  by  counsel  for  the  defendant  was  sus- 
tained and  that  the  court  had  not  erred  in 
his  rulings. 

In  Holman  v.  Boston,  etc.  R.  Co.  76  N.  H. 
400,  84  Atl.  079,  it  appeared  that  in  conse- 
quence of  an  accident  the  plaintiff  claimed 
she  was  suffering  from  neurasthenia.     In  the 
course  of  the  cross-examination  of  a  physi- 
cian who  had  testified  that  she  was  not  suffer- 
ing from  that  disease,  he  stated  that  after 
an  examination  of  the  plaintiff  he  had  given 
his  affidavit  that  in  his  opinion  she  was  in 
a    good    condition    of    health,    and    that    the 
affidavit   was   taken   to    be  used   on   the   de- 
fendant's application  to  the  court  to  take  her 
deposition    in    term    time.      Thereupon    the 
plaintiff's  counsel  asked  the  witness  the  fol- 
lowing question :  "Did  you  know  Judge  Plum- 
mer  denied  that  motion?"  The  witness  replied 
that  he  knew  nothing  about  it.     The  defend- 
ant's counsel  took  an  exception  to  the  ques- 
tion, on  the  ground  that  it  was  incompetent 
and   prejudicial.     Holding  that  the  question 
was    clearly    incompetent,    the    court    said: 
"Whether  the  witness  knew  what  disposition 
the  court  made   of   the   application   to   take 
the  plaintiff's  deposition   had  no  conceivable 
bearing  upon  the  question  of  damages,  which 
was  the  issue  on  trial." 

In  Hunt  V.  VV^aterloo,  etc.  R.  Co.  160  la. 
722,  141  X.  W.  334,  misconduct  of  counsel 
for  the  plaintiff  in  examining  and  cross-exam- 
*  ining  witnesses  was  complained  of.  It  was 
held  that  there  was  no  prejudicial  error  un- 
less it  was  in  a  single  instance  where  he  in- 
sisted on  asking  one  of  the  defendant's  wit- 
nesses as  to  whether  he  and  his  conductor 
had  been  indicted  by  the  grand  jury  for  the 
<;rime  of  manslaughter  by  reason  of  the  colli- 
sion in  question.     The  court  said  that  while 


objection  to  the  question  was  sustained  sucli 
questions  should  not  be  asked  of  a  witness 
because  of  the  effect  that  they  have  on  a 
jury.  And  in  Bergman  v.  Solomon,  143  Ky. 
681,  136  S.  W.  1010,  the  court  said:  ''The 
statute  is  so  plain  and  it  has  been  so  often 
held  that  a  witness  may  not  be  asked  wheth- 
er he  has  been  indicted  that  we  must  pre- 
sume the  counsel  knew  the  question  was  im- 
proper." 

In  Steinacher  v.  Sayles-Zahn  Co.  146  App. 
Div.  241,  130  N.  Y.  S.  29,  it  appeared  that 
counsel  for  the  plaintiff  put  the  trial  counsel 
for  the  defendant  on  the  stand  and  asked  him 
if  a  subpoena  had  been  issued  to  a  person 
mentioned  in  the  opening  address  to  the  jury, 
for  the  defendant.    And  whether  that  person 
had  been  in  the  courtroom  on  a  previous  day 
and  whether  after  adjournment  of  the  court 
the  witness  had  talked  with  him.     Although 
affirming     the    judgment     the     court     said: 
"That    the   conduct    of    the   counsel    for    the 
plaintiff  was   unjustifiable   is  obvious;    that 
the   objections  to   the  questions   asked    \irere 
properly    sustained    there    can    be    no    ques- 
tion;  that  the  purpose  of  the  counsel    pro- 
pounding   them   was    to    create   a   prejudice 
which    he    hoped    to    be    to    his    advanta^re 
is    clear.      The    ordinary    plea    of    excessive 
zeal   in   the  heat  of  a  hotly  contested  trial 
is   here   unavailing   because   in   many   pa^es 
of  his  brief  on  appeal  the  offending  counsel 
undertakes    to    justify    his    conduct.      There 
is   no   justification   therefor.     It  was   repre- 
hensible,  without   a   shadow   of   excuse,    and 
we  condemn  it.    In  the  face  of  repeated  warn- 
ings   by    this    court   and    the    court    of     ap- 
peals, some  trial  counsel  continue  to  imperil 
the   interests  of   their   clients   by  questions, 
statements    and    conduct    deliberately    calcu- 
lated  and   intended   solely    to   excite    unfair 
prejudice."     And  in  Blanksma  v.  King,    172 
Mich.  666,  138  N.  W.  236,  it  was  said:    '-In 
the    course    of    the    trial,    defendant,    upon 
cross-examination,  was  asked  if  he  had    not 
offered  ^100  to  settle  the  matter.    The  ques- 
tion was  objected  to  and  the  answer  excluded. 
In  addition  thereto  the  court  said:  *Mr.  Watt 
may  have  an  exception,  and  the  jury  is    in- 
structed that  thi^v  must  forget  the  testimony 
or  the  question.    It  was  not  answered.     Don't 
allow    it    to    influence   your    verdict    in     the 
least.'     Tliere  is  no  merit  in  this  exception. 
We   are   of   opinion   that  defendant's   rights 
were  fully  protected." 

In  Starr  v.  Southern  Cotton  Oil  Co.  165 
X.  C.  587,  81  S.  E.  776,  wherein  it  appeared 
that  counsel  for  the  plaintiff  in  cross-examin- 
ing a  witness  asked  whether  the  defendant 
had  any  stockholders  in  a  certain  county  or 
whether  the  defendant  was  in  a  combination 
or  trust,  the  court  said  that  such  questitms 
were  not  relevant  to  any  phase  of  the  case  or 
any  question  involved  in  it  which  concerned 


the  defendant*8   lialiilitj   and  could   not  do 
otherwise  than   prejudice  the  defendant. 

In  State  ▼.  Webb,  254  Mo.  414,  162  S.  W. 
622,  the  court  said  that  where  prejudicial 
evidence  is  oifered  but  is  excluded  on  objec- 
tion, the  more  offer  of  such  evidence  is  not 
reversible  error. 

Attetnpt  to  Introduce  Evidence  Pre- 
vioHslu  Excluded, 

A  persistent  attempt  to  introduce  evidence 
already  excluded  may  be  groimd  for  a  new 
trial.    Stephens  v.  Elkins,  169  111.  App.  269; 
Bergman  v.  Solomon,  143  Ky.  581,  136  S.  W. 
1010;  Shields  v.  Rowland,  151  Ky.  136,  151 
S.  \V.  408;   MeClendon  v.  Bank  of  Advance, 
188  Mo.  App.  417,  174  S.  W.  203;   Raefeldt 
V.  Koenig,  152  Wis.  459,  140  N.  W.  56.    See 
also  Daudel  v   Wolf,  30  S.  D.  409,  138  N.  W. 
814.    In  Stephens  v.  Elkins,  supra,  the  court 
>aid:  ''Complaint  is  made  of  the  conduct  of 
appellee's  counsel  in  repeatedly  offering  the 
evidence  of  appellee  in  denial   of  the  testi- 
mony of  witnesses  who  testified  to  conversa- 
tions in   her    presence   after   the   court   had 
ruled  her  testimony  was  incompetent.     The 
court's  ruling  was  right  and  the  offers  were 
improper   and   if   it   is   seen   the  jury   is   in- 
fluenced by  such  offers  it  would  be  reversible 
error."    And  in  Shields  v.  Rowland,  151  Ky. 
13().  151  S.  W'.  408,  an  action  to  recover  dam- 
ages for  assault  and  battery,  it  appeared  that 
on  the  trial  the  plaintiff's  counsel  attempted, 
by  .several  witnesses,  to  show  that,  following 
the   difficulty,    the    plaintiff    went    into    his 
house  where  his  wife,  who  had  shortly  there- 
tofore given  birth  to  a  baby,  was  in  bed,  and 
that   the    wife   on   seeing   her   husband   and 
learning  of  the  difficulty  became  so  nervous 
and  frightened  that  she  became  sick  and  her 
flow  of  milk  ceased,  in  consequence  of  which 
their  young   baby  did   not   receive   sufficient 
nourishment,    and    its    growth    and    general 
health    were    greatly    retarded    and    injured. 
Counsel    for    the   defendant   strenuouslv    ob- 
jected  to  this  line  of  interrogation,  and  the 
court  sustained  the  objection;  but,  in  spite  of 
this  fact,  counsel  for  the  plaintiff  proceeded 
with    that    line    of    interrogation    until    the 
jury   could   not   have    failed   to   understand 
that  the  effect  of  the  injury  inflicted  by  the 
defendant    on   the   appellee   had   resulted   in 
makinv  the  latter*s  wife  sick,  and  materially 
injured  the  health  and  retarded  the  growth 
of  the  baby.     Reversing  a  judgment  for  the 
plaintiff  the  court  said:   "The  injury  to  ap- 
pellee was  slight;  and,  as  the  court  did  not 
authorize  the  jury  to  award  punitive  dam- 
a^'('8,  we  are  unable  to  understand  upon  what 
tiieory  $750  could  have  been  awarded,  unless 
it  was,  in  a  measure,  to  compensate  appellee 
for  the  injury  which  resulted  to  his  wife  and 
hal»y,  through  the  nervous  shock  received  by 
licr,  when   she  discovered  that  her  husband 
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had  been  injured.    Evidence  of  this  character 
was  evidently  offered  by  counsel  for  appellee 
for   the   purpose   of   increasing  the  damage. 
He  could  have  had  no  other  possible  end  in 
view;    and,   when   the   trial  judge   had   sus- 
tained the  objection  to  this  line  of  interroga- 
tion, coimsel  should  not  have  pursued  it  fur- 
ther.    We  would  not  hold,  if  these  questions 
had  been  asked  but  a  single  witness,  that  it 
was  a  reversible  error;  for  counsel  may  have 
felt  that,  if  the  sickness  of  his  client's  wife 
and  the  injury  to  his  child's  health  resulted 
from  a  nervous  shock  brought  on  by  the  sight 
of    appellee's    injury,    at    the    hands    of    the 
doctor,  he  was  entitled  to  recover   for   this 
as   an   element  of  damage.     But,   when   the 
court  had  ruled  against  him  and  held  that 
this  evidence  was  not  competent,  it  was  error 
for  counsel  to  proceed,  in  spite  of  the  ruling 
of  the  court,  in  trying  to  bring  these  mat- 
ters to  the  attention  of  the  jury.    Where  the 
admonitions  of  the  court  are  disregarded  and 
his  rulings,  which  should  at  all  times  guide 
counsel    in    the    conduct    of    the    trial,    are 
ignored  and  a  judgment  is  recovered  which 
may,  in  part,  be  attributed  to  an  advantage 
gained  by  an  improper  line  of  interrogation, 
it  should  not  be  permitted  to  stand.     There 
are  two  ways   in   which   courts  can   control 
counsel  and  keep  them  within  proper  bounds, 
in  the  conduct  of   trials.     One  is,  by  sum- 
marily punishing  the  offending  counsel;  and 
the  other  is,   to  deprive  him  of  the  fruits 
of  victory  won  while  pursuing  improper  meth- 
ods.   The  trial  court,  when  he  ruled  that  this 
line   of  interrogation   was   improper,   should 
have,  by  mandatory  process,  enforced  obedi- 
ence to  his  ruling.    Inasmuch  as  he  failed  to 
do  this  and  the  verdict  of  the  jury  may  have 
been  influenced  by  this  improper  line  of  in- 
terrogation,   the    trial    court    should    have 
awarded   appellants   a   new  trial   upon   this 
ground." 

In  Raefeldt  v.  Koenig,  152  Wis.  459,  140 
N.  W.  56,  the  court  said:  "We  cannot  forbear, 
however,  to  express  our  unqualified  disap> 
proval  of  the  persistent  efforts  of  plaintiff's 
counsel  to  inject  into  the  case  highly  preju- 
dicial matter  against  the  repeated  rulings  of 
the  trial  court.  Such  conduct  alone  might 
necessitate  the  reversal  of  a  case. 
When  an  attorney  has  obtained  a  ruling  from 
the  trial  court  in  a  form  which  fairly  raises 
a  question  as  to  the  admissibility  of  the  evi- 
dence sought  to  be  introduced,  courtesy  to  the 
court  should  forbid  a  wilful  repetition  of 
the  effort  even  though  the  evidence  sought 
to  be  introduced  is  not  clothed  with  innuen- 
does prejudicial  to  the  other  side.  Much 
more  should  such  effort  cease  when  it  is 
apparent  that  the  offered  evidence  is  ruled 
out  because  it  is  held  to  be  immaterial, 
irrelevant,  and  harmful.  Efficient  discharge 
of  judicial  duty  also  requires  on  the  part  of 
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the  trial  judge  prompt  and  emphatic  disap- 
proval of  such  conduct,  with  suitable  ad- 
monition to  the  jury  to  disregard  it,  to  the 
end  that  the  real  issues  may  be  passed  upon 
freed  from  irrelevant  and  prejudicial  matter." 
In  Benedetto  v.  W.  P.  Rend  Colleries  Co.  216 
Fed.  143,  132  C.  C.  A.  506,  wherein  complaint 
was  made  of  the  action  of  the  court  in  re- 
stricting the  plaintiff's  counsel  in  the  exami- 
nation of  witnesses  the  court  said:  "On  ex- 
amination of  the  record  showing  counsel's 
persistence  in  repeating  questions  in  substan- 
tially the  same  form  aftef  objections  had 
been  sustained,  we  are  satisfied  that  the  ac- 
tion of  the  trial  judge  was  entirely  proper." 
Where  the  appellate  court  cannot  say  that 
the  improper  conduct  of  the  counsel  in  re- 
peating questions  to  which  objection  was 
sustained  was  such  as  to  prejudice  the  de- 
fense or  prevent  a  fair  trial,  a  new  trial 
will  not  be  granted.  Mclnerney  v.  Western 
Packing,  etc.  Co.  249  111.  240,  94  N. 
E.  519;  Perkins  v.  Chicago  Sanitary  Dist. 
171  111.  App.  582.  See  also  Kouns  v. 
Townsend,  165  Ky.  163,  176  S.  W.  989. 
In  Mclnerney  v.  Western  Packing,  etc.  Co. 
supra,  complaint  was  made  of  the  conduct  of 
counsel  for  the  defendant  in  error  during 
the  trial  of  the  case  in  the  superior  court. 
A  witness  who  had  been  a  boiler  inspector  for 
the  city  of  Chicago  testified,  on  cross-exam- 
ination, that  he  had  resigned  his  position. 
He  was  then  asked  if  he  had  resigned  or 
had  been  "fired,"  and  an  objection  to  the 
question  was  sustained.  Counsel  then  asked 
if  it  was  not  a  fact  that  the  witness  had 
been  *'flred"  because  of  drink,  and  the  witness 
replied  that  it  was  not — that  he  had  re- 
signed. Counsel  for  the  plaintiff  in  error 
again  objected,  and  the  court  admonished  the 
counsel  for  the  defendant  in  error  that  he 
must  respect  the  ruling  of  the  court,  and  said 
that  the  testimony  was  not  competent  in  any 
manner,  shape  or  form,  and  on  motion  of 
counsel  for  the  plaintiff  in  error  the  question 
and  answer  were  stricken  out.  The  court  said: 
"We  see  no  justification  for  the  question 
asked  by  counsel  and  he  should  not  have 
asked  it,  but  it  was  not  such  a  flagrant  vio- 
lation of  the  proprieties  and  calculated  to 
prejudice  plaintiff  in  error's  case  to  such  a 
degree  that  we  would  feel  justified  in  revers- 
ing the  judgment  solely  on  that  account. 
The  court  applied  the  proper  corrective  in 
reprimanding  and  admonishing  counsel  in  the 
presence  of  the  jury  and  striking  the  ques- 
tion and  answer  from  the  record." 

Unsupported  Prejudicial  Statenvents  b£/ 

Counsel, 

It  is  ground  for  a  new  trial  if  an  attorney 
makes  unsupported  prejudicial  statements  be- 
fore the  jury.     Smith  v.  Rothschild,  13  Ga. 


App.  293,  79  S.  E.  88.  In  that  case  the 
counsel  said  of  a  witness,  so  that  the  jury 
could  hear,  that  if  "she  w*e  let  alone  she 
would  impeach  herself."  The  court  granting 
a  new  trial  said:  **The  counsel  states  in  his 
brief  that  tlie  remark  was  really  made  lo 
counsel  for  the  claimant  and  in  a  colloquy 
between  the  attorneys,  and  was  not  intended 
for  the  jury.  We  must,  however,  take  the 
record  as  it  is.  From  the  motion  for  a  now 
trial  it  appears  that  the  remark  was  made 
before  the  jury  and  in  their  hearing.  .  .  . 
If  the  testimony  of  a  witness  authorizes  the 
conclusion,  an  attorney  may  properly  argue 
that  the  witness  has  shown  himself  to  be 
unworthy  of  credit,  on  account  of  the  unrea- 
sonable and  contradictory  statements  ap- 
pearing in  the  testimony;  but  this  is  quite 
a  different  thing  from  telling  the  jury,  while 
the  witness  is  on  the  stand,  that  if  he  is  let 
alone  he  will  impeach  himself.  In  harmful 
effect  this  may  be  equivalent  to  testimony 
that  the  witness  is  of  bad  character  and  nt^t 
worthy  of  credit;  and  a  witness  is  impeach- 
able only  by  legal  evidence.  In  the  cas4'  of 
a  popular  and  influential  attorney,  such  as 
was  the  counsel  who  made  the  remark  in 
this  case,  an  expression  of  his  opinion  as  to 
the  character  of  the  witness  is  likelv  to 
have  weight  with  the  jury  and  to  prejudice 
the  adversary's  case.  And  especially  is  this 
true  wliere  the  presiding  judge,  on  his  atten- 
tion being  called  to  it,  fails  to  rebuke  coun- 
sel, and  in  the  minds  of  the  jury,  by  In.^ 
silence,  puts  the  stamp  of  his  approval  upon 
tlie  remark  so  made."  On  the  other  hand  in 
Messersmith  v.  Supreme  I^dge,  K.  P.  3J  X. 
D.  163,  153  N.  W.  989,  it  appeared  that  dur- 
ing an  argument  on  an  objection  the  plain- 
tiff's counsel  stated  to  the  court  in  the  hear- 
ing of  the  jury:  *'I  have  the  right  to  show 
that  his  domestic  life  was  happy;  that  he  was 
a  young  married  man ;  that  he  was  in  superb 
health."  The  remark  was  objected  to  as 
being  prejudicial,  and  as  an  attempt  to  preju- 
dice the  jury,  and  as  being  "the  heaping  of 
ftiel  upon  the  sympathies  and  sentiments  of 
the  jurors,  who  Wfre  sitting  to  determine  a 
way  to  compel  the  insurance  company  to 
pay."  The  court  said:  "It  will  be  noticed 
that  the  remark  was  not  made  to  the  jury, 
but  to  the  court,  in  argument  upon  objection 
interposed  to  a  question  whicli  he  had  just 
asked  the  witness.  We  fail  to  see  the  slight- 
est indication  of  any  attempt  to  bias  or 
prejudice  the  jury.  There  is  no  error  in  the 
incident." 

In  Ohio,  etc.  Dock  Co.  v.  Trapnell,  88  Ohio 
St.  516,  103  N.  E.  761,  it  was  urged  that 
during  the  trial  of  the  case  one  of  the  coun- 
sel for  the  plaintiff  was  guilty  of  several  acts 
of  misconduct.  The  court  said:  ''This  mis- 
conduct consisted  of  remarks  by  counsel  for 
plaintiff  calculated  to  prejudice  the  defendant 
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with  the  jury.  For  instance,  when  an  ob- 
jection to  his  question  was  made  by  opposing 
counsel,  and  after  the  objection  had  been 
sustained  by  the  court,  the  offending  counsel 
would  make  remarks  such  as:  'I  supposed 
tliere  would  be  objection  to  the  truth  anyhow. 
It  could  not  be  prejudicial,'  and  S'ou  are 
objecting  because  when  you  make  up  a  bill 
of  exceptions,  if  ever  you  have  to,  it  would 
be  much  better  probably  for  your  side  not 
to  liave  a  living  representation,'  and  other 
remarks  of  like  character  throughout  the  trial 
of  the  cause.  Remarks  of  this  kind  are 
wholly  improper  in  the  trial  of  a  case  and 
it  is  the  dutv  of  the  trial  court  to  see  that 
they  are  not  made,  or  at  least  not  persisted 
in.  but  something  must  be  left  to  the  dis- 
cretion of  a  trial  court,  otherwise  we  would 
never  reach  an  end  to  litigation,  and  a  re- 
viewing court  ougltt  not  to  reverse  unless  it 
clearly  appears  that  such  misconduct  was 
of  such  character  and  so  persistent  as  to 
prevent  a  fair  trial  of  the  cause.  While  thiH 
court  will  sustain  a  trial  court  in  compelling 
counsel  to  properly  conduct  their  cause  and 
to  refrain  from  all  side  remarks  and  unpro- 
fessional conduct  either  bv  directions  to  the 
jury  to  disregard  these  remarks  and  the  pun- 
ishment of  counsel  if  they  persist  in  offend- 
mg,  or  by  granting  a  new  trial  therefor,  yet 
it  will  not  reverse  the  judgment  until  it 
clearly  appears  that  such  conduct  was  preju- 
dicial to  the  losing  party." 

Stntcmenta  an  to  Pitrpose  of  Evidence  in 
Arguing  Its  AdmlsalhilUy, 

Ordinarily  a  new  trial  will  not  be  granted 
i)ecause  the  counsel  states  the  nature  and 
purpose  of  testimony  offered,  in  the  presence 
of  the  jury,  especially  if  no  request  is  made 
to  have  the  jury  sent  out  pending  the  pre- 
liminary statement  and  argument.  Kitchin 
v.  Oregon  Nursery  Co.  65  Ore.  20,  130  Pac. 
408,  1133,  132  Pac.  956.  In  that  case  error 
w'as  assigned  to  the  ruling  of  the  court  in 
permitting  counsel  for  the  plaintiff  to  state 
within  the  hearing  of  the  jury  the  matters 
sought  to  be  adduced  by  a  question  to  which 
an  objection  was  made.  The  court  said:  "If 
it  appeared  that  such  a  statement  might  be 
prejudicial,  defendant  should  have  objected 
to  the  statement  being  made  within  the  hear- 
ing of  the  jury,  and,  no  doubt,  the  court 
would  have  required  the  statement  to  have 
been  made  in  writing  rather  than  orally; 
but,  in  the  absence  of  such  objection  being 
timely  made,  no  error  was  committed." 

In  Wendnagel  v.  Houston,  186  111.  App.  39, 
an  action  on  a  contract  to  deliver  lumber, 
wherein  the  plaintiff's  counsel  on  asking  a 
question  of  a  witness  stated  that  he  proposed 
to  show  that  another  person  connected  with 
tlie  defendants  admitted  that  the  value  of 
the  lumber  was  more  than  the  contract  price, 


the  court  said  that  it  did  not  constitute 
prejudicial  error  where  an  objection  to  the 
question  and  offer  was  sustained.  See  to  the 
same  effect  Pelton  v.  Mayhew,  166  Mich.  546, 
131  N.  W.  1101. 


HECHT  BT  AL. 


V. 


BOSTON  WHARF  COMPANY. 


BROWN  ET  All. 


y. 


BOSTON  WHARF  COMPANT, 


WILLIAMS  ET  AI.. 

BOSTON  WHARF  COMPANY. 

Massachusetts  Supreme  Judicial  Court — 
Marcli  1,  1915. 

220  Ma8S.  307;  107  N.  E.  990. 


Act  of  God  —  Deftnition. 

An  "act  of  God"  is  the  action  of  an  Irre- 
sistible physical  force  not  attributable  in 
any  degree  to  the  conduct  of  man  and  not 
in  reason  preventable  by  human  foresight, 
strength,  or  care. 

Tide  as  Aot  of  God. 

Tides,  in  their  physical  aspect,  being  whol- 
ly an  act  of  God,  the  question  of  a  ware- 
houseman's liability  for  damage  caused  by 
them  is  dependent  upon  whether  the  injury 
was  caused  wholly  by  the  tide,  or  whether 
the  defendant's  negligence  gave  such  physi- 
cal force  an  opportunity  to  operate,  the 
measure  of  due  care  being  reasonable  pru- 
dence and  foresight  and  the  adoption  of 
precautions  by  careful  persons  in  the  same 
line  of  business,  and  such  prevision  as  to 
the  probable  state  of  the  tide  as  an  ordi- 
narily intelligent  man  might  have  gained 
from  observation  of  general  climatic  condi- 
tions. 

[See  note  at  end  of  this  case.] 

Warehonsemen.  —  Degree  of  Care  Re- 
quired. 

The  legal  obligation  of  a  warehouseman, 
bailee  of  wool,  is  to  use  the  ordinary  care  of 
a  man  of  common  prudence  in  keeping  that 
sort  of  goods,  in  view  of  the  fact  regarding 
danger  of  injury  accessible  to  and  likely  to 
be  considered  and  acted  upon  by  a  rational 
person  before  the  event  complained  of. 

[See  136  Am.  St.  Rep.  223.] 

Appeal  —  Revieir  of  Findins  of  Fact  <» 
Auditor's  Report. 

An  auditor's  finding  for  plaintiff  is  evi- 
dence sifficient  to  warrant  a  verdict  for  him, 
unless    the   facts    stated    in    the    report    arc 
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insufficient  to  support  the  conclusion  or  so 
inconsistent  as  to  neutralize  themselyes. 
Warehonsemen   —   Evidenoe    of  Neffli- 
genoe  SuiBcieiit. 

Evidence  held  to  go  to  the  jury  on  the 
question  whether  the  warehouseman's  negli- 
gence was  the  cause  of  damage  by  a  high 
tide  to  wool  stored. 

Evidence  of  Nesliseiice  — '  Practioe  of 
Other  Warehonsemen. 

In  an  action  for  damages  to  wool  injured 
by  negligence,  evidence  of  the  practice  of 
wool  warehousemen  as  to  the  elevation  at 
which  it  was  generally  considered  safe  to 
store  wool  to  escape  the  action  of  extraor- 
dinarily high  tides  is  admissible  as  bearing 
upon  the  main  issue. 

Dnty  of  Warehonsenian  —  Eifeot  of 
Previons  Dealings. 

The  acceptance  for  storage  of  wool  by  a 
warehouseman  places  him  under  a  liability 
to  the  bailors  for  safe-keeping,  w^hich  is  not 
altered  by  any  previous  long  course  of  such 
dealings  between  the  parties  with  the  con- 
ditions of  nature  likely  to  render  the  storage 
unsafe  under  the  circumstances  known  to 
both. 

Recovery  against  Warehonseman  — 
Sale  of  Goods  by  Bailor. 

Where  plaintiffs  sell  a  portion  of  stored 
wool  before  injury  to  it,  they  cannot  recover 
against  the  warehouseman  for  damage  to 
such  part,  since  it  may  be  assumed,  under 
all  the  circumstances,  that  defendant  as- 
sented to  the  sale,  such  an  ajssent  having  a 
favorable  effect  on  its  liability  by  passing 
title  out  of  plaintiffs  under  the  Sales  Act 
(St.  1908,  c.  237,  §  19,  rule  1),  which  by 
direct  provision  vests  title  to  specific  goods 
in  a  deliverable  state  in  the  buyer  upon  the 
making  of  tlie  contract  of  sale,  and  undcf 
poction  22  of  the  act  providing  that  such 
gr)ods  are  at  buyer's  risk,  whether  or  not 
delivery  is  made,  and  since  the  right  of  ac- 
tion for  injury  always  rests  in  the  general 
or  special  owner  of  chattels,  which  plaintiffs 
no  longer  were  of  the  wool  sold. 

"What  Law  Governs  ~-  Warehouse  Re- 
ceipts Act  —  Necessity  of  Showing 
Applicability. 

Where  the  bill  of  exceptions  does  not  refer 
to  the  Warehouse  Receipts  Act  (St.  1907, 
c.  582)  nor  to  what  kind  of  receipts  a  ware- 
houseman issued  for  stored  goods,  the  lat- 
ter's  liability  must  be  determined  by  com- 
mon-law principles. 

Exceptions  from  Superior  Court,  Suffolk 
county:   Fessenden,  Judge. 

Three  actions  for  damages.  Hecht  et  al., 
Brown  et  al.,  and  Williams  et  al.,  plaintiffs, 
respectively,  and  Boston  Wharf  Company, 
defendant  in  each  action.  Judgments  for 
plaintiffs.  All  parties  allege  exceptions.  The 
facts  are  stated  in  the  opinion.    Exceptions 

OVEBBULED. 

David  A,  Ellis  and  8,  M.  Whalen  for  plain- 
tiffs. 


Gaston  J  Snow  d  Saltonstall  and  Thomas 
Hunt  for  defendant. 

[401]  RuoG,  C.  J. — Tliese  are  actions  of 
contract  wherein  the  plaintiffs  seek  to  re- 
cover damages  caused  by  the  wetting  with 
salt  wat^r  of  wool  severally  stored  by  them 
with  the  defendant,  a  warehouseman,  on  the 
water  front  in  Boston.  The  direct  means 
of  the  injury  was  the  tide  of  December  26, 
1909,  which  rose  to  such  a  heiglit  as  to  come 
into  the  sheds  of  the  defendant,  where  the 
wool  of  the  plaintiffs  was  stored,  to  a  depth 
of  several  inches. 

No  question  now  is  made  as  to  the  fact  of 
damage.  The  main  [402]  contention  of  the 
defendant  is  that  this  tide  was  of  such  an 
extraordinary  character  as  to  amount  to  an 
"act  of  God"  within  the  meaning  of  that 
phrase  in  the  law.  In  its  juridical  sense  an 
act  of  God  may  be  defined  as  the  action  of  an 
irresistible  physical  force  not  attributable  in 
any  degree  to  the  conduct  of  man  and  not  in 
reason  preventable  by  human  fore^i^ht, 
strength  or  care.  Perhaps  no  definition  ^ruuld. 
be  framed  in  terms  comprehensive  enough  to 
include  every  state  of  facts,  but  this  is  suffi- 
cient for  the  present  cases.  See  The  Majcj«tio, 
166  U.  S.  375,  386,  17  S.  Ct.  597,  41  U.  S. 
(L.  ed.)  1039,  and  1  Corpus  Juris,  1172 
et  seq.,  for  other  definitions.  Tides  arc 
manifestations  of  the  forces  of  nature  quite 
beyond  the  power  of  man  to  control.  Human 
agency  does  not  in  any  degree  enter  into  their 
creation,  their  flood  or  their  reflux.  In  this 
sense  tides  always  are  the  act  of  God,  for 
which  man  is  not  responsible.  When  dam- 
ages are  sought  at  law  in  such  a  connection, 
the  test  of  liability  of  a  defendant  upon 
whom  a  duty  is  cast,  is  whether  the  injury 
caused  by  the  tide  is  an  inevitable  accident 
due  wholly  to  the  violence  of  the  natural 
phenomenon,  and  not  referable  in  any  derrree 
to  the  participation  of  man  by  unreasonable 
failure  to  anticipate  danger,  to  put  forth 
appropriate  preventive  measures  or  protective 
instrumentalities,  or  to  employ  rational 
means  to  ward  off  the  probable  consequences 
of  the  event.  The  human  element  enters  into 
damages  resulting  from  a  cause  like  a  hig^Ii 
tide  only  in  omission  seasonably  to  be  vigi- 
lant to  avert  the  disaster  or  to  mitigate  its 
consequences  by  the  use  of  such  expcnlient* 
and  safeguards  as  reasonably  might  be  ex- 
pected under  all  the  circumstances.  Throucrh 
failure  in  this  respect  man  may  concur  as  a 
contributing  proximate  cause  with  the  force** 
of  nature.  But  the  use  of  the  means  to  whieh 
prudent  and  careful  persons  in  the  same  line 
of  business  ordinarily  have  recour.se  is  all 
that  can  be  required.  If,  having  done  this,  a 
defendant  is  overpowered  by  storm  or  tide  or 
flood,  he  is  free  from  liability.  Tlie  highest 
ingenuity  of  the  intellect  is  not  demanded. 
Nothing  more  can  be  exacted  than  such  vria- 
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dom  and  prevision  as  the  ordinary  man 
would  have  manifested  to  avoid  a  hazard  or 
forestall  a  danger  of  which  some  warning 
actually  had  been  given  by  previous  experi- 
ence or  fairly  would  be  disclosed  by  the 
application  of  sound  judgment  to  an  observa- 
tion of  general  climatic  conditions,  prevailing 
customs  and  all  available  sources  of  informa- 
tion [403]  naturally  to  be  resorted  to  by  a 
reasonable  man.  Nugent  v.  Smitli,  1  C.  P.  D. 
(Eng.)  423,  438;  Nichols  v.  Marsland,  2 
Kx.  D.  (Eng.)  1;  Gray  v.  Harris,  107  Mass. 
492,  9  Am.  Rep.  61;  Cork  v.  Blossom,  162 
Mass.  330,  332,  38  N.  E.  495,  44  Am.  St.  Rep. 
3G2,  26  L.R.A.   250. 

Tlie  precise  point  to  be  determined  in  the 
eases  at  bar  is  whether  this  particular  tide 
was  of  such  an  extraordinary  height  that  the 
resulting  mischief  would  not  have  been  guard- 
ed against  by  the  prudence,  foresight,  care 
and  skill  reasonably  to  have  been  expected 
of  the  defendant  in  the  performance  of  its 
duty  as  warehouseman. 

The  determination  must  rest  upon  a  con- 
sideration of  all  the  facts  which  the  defend- 
ant within  reason  might  have  been  required 
to  know  in  the  careful  conduct  of  its  business 
before  this  particular  tide.  It  cannot  be  held 
to  the  exercise  of  a  degree  of  sagacity  which 
a  reasonable  warehouseman  using  due  cau- 
tion for  the  prefiervation  of  goods  at  the  pres- 
ent time  deposited  with  him,  in  the  light  of 
the  experience  gained  from  that  tide,  now 
would  put  forth  but  would  not  have  thought 
of  practicing  before  that  event.  Tlie  legal 
obligation  of  the  defendant  was  to  use  the 
ordinary  care  of  the  man  of  common  prudence 
in  keeping  the  kind  of  goods  deposited  with 
it,  in  view  of  the  facts  accessible  to  and  likely 
to  be  considered  and  acted  upon  by  a  reason- 
able person  before  the  event  complained  of. 
Willett  v.  Rich,  142  Mass.  356,  7  N.  E.  776, 
56  Am.  St.  Rep.  684;  Maynard  v.  Buck,  100 
Mass.  40,  47 ;  Murray  v.  International  Steam- 
ship Co.  170  Mass.  166,  48  N.  E.  1093,  64  Am. 
St.  Rep.  290.  This  is  the  same  rule  put  in 
equivalent  words  as  a  requirement  to  exer- 
cise the  care  of  *'a  reasonably  careful  owner 
of  similar  goods"  in  the  management  of  his 
own  concerns,  and  an  exoneration  from  lia- 
bility for  *'los8  or  injury  to  the  goods  which 
could  not  have  been  avoided  by  the  exercise 
of  such  care."  The  warehouse  receipt  act  ( St. 
1907,  c.  682,  §  22)  ;  Sullivan  v.  Scripture,  3 
Allen  (Mass.)  504,  505;  Maynard  v.  Buck, 
100  Mass.  40,  47.  Stated  broadly,  the  prin- 
ciples of  law  respecting  liability  for  damages 
arising  from  high  tides  are  no  different  from 
those  which  govern  liability  flowing  from  dif- 
ferent natural  phenomena  and  the  manifold 
other  conditions  constantly  presented  in 
every-day  affairs.  The  test  is  whether  the 
due  care  of  the  reasonable  man  under  all  the 
circumstances  has  been  exercised. 


The  facts  in  the  cases  at  bar  must  be  ex- 
amined to  determine  [404]  whether  as  matter 
of  law  it  could  have  been  found  that  the  de- 
fendant failed  in  the  performance  of  this  duty. 

There  was  an  auditor's  finding  in  favor  of 
the  plaintiffs.  Unless  the  facts  stated  in  the 
report  were  not  sufficient  to  support  the  con- 
clusion, or  were  so  inconsistent  in  themselves 
as  to  neutralize  each  other,  or  were  overcome 
by  other  evidence,  tliat  was  evidence  sufficient 
to  warrant  a  verdict  by  the  jury  in  favor  of 
the  plaintiffs.  Fair  v.  Manhattan  Ins.  Co. 
112  Mass.  320,  331;  Newell  v.  Chesley,  122 
Mass.  522;  Fisher  v.  Doe,  204  Mass.  34,  90 
N.  E.  592. 

ITie  elemental  facts  were  not  very  much  in 
dispute  and  might  have  been  found  to  be  as 
follows:  This  tide  was  described  bv  wit- 
nesses  as  extraordinarily  high.  The  height 
reached  by  it  was  fifteen  and  six  tenths  feet 
above  the  arbitrary  level  in  common  use  in 
the  neighborhood,  known  as  Boston  base, 
which  was  about  sixty-four  one  hundredths 
of  a  foot  below  mean  low  tide.  This  height 
had  been  exceeded  slightly  by  the  tide  of 
1851,  which  destroyed  Minot's  Ledge  Light 
House.  Tliere  were  also  tides  higher  than 
fifteen  feet  in  1830  and  in  1847,  and  on  seven- 
teen other  occasions  from  1850  to  1905  the 
tide  had  risen  to  fourteen  feet  or  more.  The 
tide  in  question  was  three  and  eighty-six  one 
hundredths  feet  above  its  predicted  height. 
This  was  attributed  to  an  accompanying 
severe  storm,  low  barometer  and  a  north-east 
wind  of  great  velocity.  None  of  these  three 
factors  was  excessive  and  not  infrequently 
had  been  equalled.  Within  the  twelve  previ- 
ous years  the  tide  on  four  different  occasions 
had  risen  three  feet  or  more  above  its  pre- 
dicted height,  and  one  tide  had  exceeded  its 
prediction  by  four  and  one  tenth  feet,  sur- 
passing in  this  respect  the  tide  in  question 
by  almost  tw^o  inches.  An  increment  of  this 
magnitude  on  the  normal  or  predicted  height 
of  tides  appreciably  lower  than  that  of  the 
one  here  in  question  would  have  brought  the 
water  to  its  level. 

A  severe  storm,  known  as  the  Portland 
storm  because  a  steamer  of  that  name  then 
was  lost,  occurred  in  1898.  Its  accompanying 
tide  arose  to  a  height  of  fourteen  and  ninety- 
four  one  hundredths  feet,  and  water  then  en- 
tered two  of  the  three  sheds  of  the  defendant 
which  were  wet  bv  the  1909  tide.  The  floors 
of  those  sheds  were  raised  thereafter,  but 
subsequently  settled  so  that,  although  some 
parts  were  higher,  there  were  places  in  each 
of  the  sheds  as  low  as  fourteen  and  ten  one 
hundredths  feet,  fourteen  and  twenty-four 
[405]  one  hundredths  feet  and  fourteen  and 
fortv  one  hundredths  feet  above  Boston  base, 
on  December  26,  1909.  These  levels  were 
lower  than  the  recorded  heights  of  several 
other  tides. 
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The  records  of  tide  heights  about  Boston 
Harbor,  including  those  above  mentioned, 
were  available  at  the  city  engineer's  office 
and  had  been  published  in  his  reports  for  a 
number  of  vears,  and  reference  had  been  made 
to  tliem  in  other  public  records.  There  were 
several  civil  engineers  in  Boston  who  had 
made  special  study  of  the  subject  of  tides 
and  were  prepared  to  and  did  advise  numer- 
ous persons  as  to  the  elevation  of  structures 
in  order  to  be  secure  from  damage  by  tides. 

Considerable  testimony  was  introduced 
from  experts  on  tides  to  the  effect  that  the 
minimum  height  for  storage  of  wool  in  the 
light  of  experience  and  knowledge  available 
before  the  date  in  question,  was  fifteen  and 
six  tenths  feet  above  Boston  base.  The  prac- 
tice of  others  engaged  in  the  same  business 
as  to  the  elevation  of  storerooms  was  evidence 
competent  to  be  considered  as  bearing  upon 
the  negligence  of  the  defendant.  Ca^s  v. 
Boston,  etc.  R.  Co.  14  Allen  (Mass.)  448; 
Pitcher  v.  Old  Colony  St.  R.  Co.  196  Mass.  69, 
12  Ann.  Cas.  886,  81  N.  E.  876,  124  Am.  St. 
Rep.  513,  13  L.R.A.(N.S.)  481;  McCrea  v. 
Beverly  Gas,  etc.  Co.  216  Mass.  495,  498; 
Canadian  Northern  R.  Co.  v.  Seiiske,  201 
Fed.  637,  120  C.  C.  A.  65,  72.  Some  evidence 
of  this  sort  showed  elevations  higher  than 
that  maintained  bv  the  defendant  in  its  sheds 
where  the  plaintiffs'  wool  was  stored. 

It  is  apparent  from  what  has  been  said  that 
the  plaintiffs'  cases  did  not  rest  upon  the 
bald  fact  that  the  tide  which  caused  the  dam- 
age was  the  highest  for  nearly  sixty  years. 
Tliere  were  many  other  circumstances  bearing 
upon  the  issue.  The  subject  of  high  tides 
was  one  to  which  the  attention  both  of  ex- 
perts and  of  the  public  had  been  directed  to 
a  greater  or  less  extent.  The  partial  flooding 
of  the  defendant's  own  premises  in  1898  had 
called  its  notice  pointedly  to  the  dangers  in- 
cident to  high  tides.  Reasonable  caution 
might  have  been  found  to  require  not  only 
bare  avoidance  of  known  precedents,  but  a 
slight  factor  of  safety  in  the  presence  of  such 
powerful  forces  as  tides.  The  defendant  was 
conducting  its  business  not  in  a  new  and  un- 
tried country,  where  there  must  be  something 
of  the  unknown  even  in  the  recent  past,  but 
in  one  of  the  oldest  and  most  highly  com- 
mercialized cities  of  the  continent,  where  rec- 
ords appear  to  have  been  kept  [406]  for  a 
long  period  with  considerable  accuracy  and 
studied  with  care,  so  that  the  teachings  of 
experience  might  have  been  found  to  have 
been  available  to  the  ordinarily  prudent  busi- 
ness man  even  though  himself  lacking  in 
exact  knowledge.  The  state  of  society,  the 
customs  of  others  and  the  limits  of  reasonable 
expense  sometimes  may  be  decisive  elements 
in  exonerating  a  defendant  from  liability  for 
damages  resulting  from  unusual  though  not 
unprecedented  storm  or  freshet,  cold  or  flood. 


On  these  grounds  perhaps  Cowles  v.  Pointer, 
26  Miss.  253,  and  Pearce  v.  The  Thomas  New- 
ton, 41  Fed.  106,  may  be  distinguished.  The 
defendant's  business  was  not  of  a  nature  to 
render  impracticable  the  avoidance  of  dam- 
ages from  the  tides.  All  that  appears  to 
have  been  required  was  the  elevation  of  the 
floor  level  of  its  sheds  or  some  degree  of 
waterproofing.  Tlie  improbability  of  the  occur- 
rence of  the  event  is  not  the  sole  considera- 
tion, but  the  feasibility  of  preventing  injuri- 
ous results  flowing  from  it  often  is  a  potent 
factor  in  determining  whether  there  is  lia- 
bility. Cormack  v.  New  York,  etc.  R.  Co. 
i96  N.  Y.  442,  17  Ann.  Cas.  949,  90  N.  E. 
56,  24  L.R.A.(N.S.)  1209;  Jones  v.  Minne- 
apolis, etc.  R.  Co.  91  Minn.  229,  97  N.  VV.  893, 
103  Am.  St.  Rep.  507,  and  like  cases,  are  in- 
stances where  human  diligence  and  sagacity 
were  powerless  in  reason  to  avert  the  conse- 
quences of  the  operation  of  snow  or  storm  or 
cold.  But  they  are  distinguishable  from  the 
cases  at  bar. 

There  was  much  evidence  coming  both  from 
the  testimony  of  witnesses  and  from  the  fair 
inferences  from  other  facts  which  tended  to 
exonerate  the  defendant  from  negligence. 
But  we  are  of  opinion  on  the  whole  that  its 
weight  was  for  the  jury  and  that  it  could  not 
have  been  ruled  aa  matter  of  law  that  there 
was  nothing  upon  which  to  rest  a  finding  of 
negligence  on  the  part  of  the  defendant.  The 
cases  are  very  close  on  their  facts.  Verdicts 
in  favor  of  the  defendant  certainly  would 
have  been  warranted.  But  the  jury  hardly 
could  have  been  directed  that  there  was  no 
evidence  of  negligence  worthy  of  considera- 
tion. This  conclusion  is  supported  by  Nitro- 
Phosphate,  etc.  Chemical  Manure  Co.  v.  Lon- 
don, etc.  Docks  Co.  9  Ch.  D.  (Eng.)  503: 
Carney  v.  Caraquet  R.  Co.  29  N.  Bruns.  425. 
and  Burt  v.  Victoria  Graving  Dock  Co.  47 
L.  T.  N.  S.  (Eng.)  378;  Gulf  Red  Cedar  Co. 
v.  Walker,  132  Ala.  553,  31  So.  374.  See  also 
Gleeson  v.  Virginia  Midland  R.  Co.  140  U. 
S.  435,  11  S.  Ct.  859,  36  U.  S.  (L.  ed.)  458; 
Howe  V.  Ashland  Lumber  Co.  110  Me,  14,  85 
Atl.  160;  [407]  Kansas  City  v.  King,  65  Kan. 
64,  68  Pac.  1093;  Ohio,  etc.  R.  v.  Ramey,  139 
111.  9;  Chicago,  etc.  R.  Co.  v.  Renter,  223  111. 
387,  79  N.  E.  166;  State  v.  Ousatonic  Water 
Co.  51  Conn.  137;  Willson  v.  Boise  City.  20 
Idaho  133,  117  Atl.  115,  36  L.R.A,(N.S.) 
1158;  New  Brunswick  Steamboat,  etc.  Transp. 
Co.  V.  Tiers.  24  N.  J.  L.  697,  714,  64  Am,  Dec. 
394 ;  Gulf,  etc.  R.  Co.  v.  Pomeroy,  67  Tex.  498, 
501,  3  S.  W.  722;  Atkinson  v.  Cheaapeake,  etc. 
R.  Co.  74  W.  Va.  633,  82  S.  W.  602;  Kuhnis 
V.  I^wis  River  Boom,  etc.  Co.  51  Wash.  196, 
98  Pac.  655. 

Reliance  is  placed  by  the  defendant  on  T^e 
C.  H.  Northam,  181  Fed.  986.  That,  however, 
was  a  finding  as  matter  of  fact  by  a  district 
judge  upon  the  evidence  before  him,  and  does 
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not  rest  upon  any  principle  of  law  at  variance 
with  the  conclusion  here  reached. 

The  defendant  presented  several  requests 
for  instructions  in  different  forms,  to  the  ef- 
fect that  if  the  plaintiffs  knew  where  their 
wool  was  being  stored  and  continued  for  a 
series  of  years  without  objection  to  deposit 
with  the  defendant,   they   consented   to  the 
particular  place  of  storage  and  assumed  the 
risks  arising  therefrom.    These  requests  right- 
ly were  refused.    The  acceptance  of  the  wool 
on  storage  for  hire  involved  the  obligation  on 
the  part  of  the  defendant  to  use  due  care  for 
its  safety  and  protection.    That  was  implied* 
from  the  relation  it  assumed  as  warehouse- 
man.   Mere  knowledge  and  acquiescence  by 
the  owner  as  to  the  place  of  storage  are  not 
enough  to  modify  that  contractual  obligation. 
Essential  elements  as  to  the  care   required 
by  the  contract  of  storage  in  the  cases  at  bar 
lie  outside  the  mere  place  of  storage.     Noth- 
ing as  to  waiver  of  that  obligation  respecting 
protection  of  the  goods  from  the  danger  of 
injury  from  tides  was  tacitly  inferable  from 
such  knowledge  and  acquiescence  as  was  at- 
tributable on  the  evidence  to  the  plaintiffs. 
Conway  Bank  v.  American  Express  Co.  8  Al- 
lien (Mass.)   512;  Mooers  v.  Larry,  15  Gray 
(Mass.)   451;  Brabant  v.  King  [1895]  A.  0. 
(Eng.)    632,  641;   Searle  v.  Laverick,  L.  R, 
9  Q.  B.  ( Eng. )   122.     The  decisions  relied  on 
by  the  defendant  upon  this  point  are  distin- 
guishable.    Knowles  v.  Atlantic,  etc.  R.  Co. 
38  Me.  56,   61  Am.   Dec.   234,  arose  out  of 
gratuitous  bailment.    Brown  v.  Hitchcock,  28 
Vt.  452,  458,  and  Parker  v.  Union  Ice,  etc. 
Co.  69  Kan.  626,  64  Pac.  672,  68  Am.  St.  Rep. 
383,  rest  upon  peculiar  facts  which  showed 
3uch  intimate  familiarity  with  all  the  attend- 
ant conditions  or  personal  directions  touching 
the  storage  as  to  amount  to  a  waiver  of  the 
[408]  usual  terms  of  the  contract  of  bailment. 
Xo  such  circumstances  are  to  be  found  in  the 
cases  at  bar. 

The  plaintiffs  liccht  and  others  and  Brown 
and  others  sold  certain  bags  of  wool,  stored 
with  the  defendant,  before  December  26,  1909, 
and  received  full  payment  therefor.  The 
ruling  of  the  Superior  Court  that  these  plain- 
tiffs could  not  recover  damages  for  injury 
to  the  wool  thus  sold  was  right.  The  liability 
of  the  defendant  is  to  be  determined  accord- 
ing to  the  principles  of  the  common  law,  for 
the  bill  of  exceptions  contains  no  reference 
to  the  warehouse  receipts  act,  nor  to  the  kind 
of  receipts,  if  any,  issued  by  the  defendant. 
It  simply  is  stated  that  the  defendant  was  a 
public  warehouseman.  It  may  be  assumed 
under  all  the  circumstances  that  it  assented 
to  the  sale,  if  that  aflfects  favorably  its  lia- 
bility. The  title  to  this  wool  had  passed  from 
the  plaintiffs  to  their  customers.  Each  bag 
was  identified  bv  definite  marks.  Tlie  wool, 
therefore,  was  "specific  goods,  in  a  deliverable 
Ann.  Cas.  1917A.— 29. 


state,"  and  under  the  sales  act  (St.  1908,  c. 
237,  §  19,  rule  1)  the  title  vested  in  the 
purchaser  upon  the  making  of  the  contract 
of  sale.  It  further  is  provided  by  §  22  of  the 
sales  act  that  such  goods  are  at  the  buyer's 
risk  whether  delivery  has  been  made  or  not. 
Thus  the  difficulties  as  to  change  of  posses- 
sion and  assent  suggested  in  Hallgarten  v. 
Oldham,  135  Mass.  1,  9,  46  Am.  Rep.  433, 
and  Selliger  v.  Kentucky,  213  U.  S.  200,  205, 
29  S.  Ct.  449,  53  U.  S.  (L.  ed.)  761,  are  eli- 
minated. The  plaintiffs  do  not  contend  that 
they  had  suffered  loss  on  account  of  these 
bags,  but  they  ask  to  recover  damages  and 
to  hold  the  proceeds  as  trustees  for  the  true 
owners.  See  Boyden  v.  Hill,  198  Mass.  477, 
487,  85  N.  E.  413.  The  owner  of  goods,  or 
one  having  some  general  or  special  interest  in 
them,  commonly  is  the  one  to  bring  action 
for  damage  to  them.  See  Commercial  Nat. 
Bank  v.  Bemis,  177  Mass.  95,  58  N.  E.  476. 
Plainly  the  plaintiffs  are  not  the  owners  and 
they  do  not  contend  that  they  are.  They 
seek  to  maintain  these  actions  only  on  the 
authority  of  Blanchard  v.  Page,  8  Gray 
(Mass.)  281,  and  Finn  v.  Western  R.  Corp. 
112  Mass.  524,  17  Am.  Rep.  128.  These  have 
been  recognized  generally  as  leading  decisions 
and  would  be  followed  implicitly  in  similar 
cases.  But  the  principles  there  declared  are 
not  applicable  to  the  facts  in  the  cases  at 
bar.  In  the  former  of  these  two  cases,  the 
shipper,  the  agent  for  an  undisclosed  prin- 
cipal who  was  not  the  consignee,  was  per- 
mitted to  recover  of  a  ship  owner  for  breach 
of  the  contract  of  carriage.  In  the  latter 
[409]  case  the  consignor,  who  delivered  goods 
to  a  common  carrier,  was  permitted  to  re- 
cover damages  for  breach  of  the  contract  of 
carriage  in  the  absence  of  evidence  to  the  effect 
that  the  consignee  was  the  owner  and  did 
not  acquiesce  in  recovery  of  the  full  value 
of  the  goods  by  the  consignor.  But  the  rela- 
tion between  a  depositor  of  goods  and  a  ware- 
houseman, the  owner  and  agistor,  and  gen- 
erally of  a  bailor  and  bailee,  is  not  the  same 
as  that  of  shipper  and  common  carrier.  The 
obligation  of  the  carrier  is  to  perform  its 
contract  for  transportation,  generally  set 
forth  in  a  bill  of  lading,  to  which  the  con- 
signor is  a  principal  party.  The  duty  of  the 
bailee  is  commonly  to  deliver  to  the  owner 
when  he  is  known,  in  instances  where  there 
has  been  transfer  of  title  during  bailment, 
and  not  to  the  depositor.  Tlie  obligations 
respectively  resting  upon  the  parties  (apart 
from  statute)  are  not  in  kind  like  those  aris- 
ing out  of  the  issuance  of  a  bill  of  lading  by 
a  common  carrier.  Krulder  v.  Ellison,  47  N. 
Y.  36,  7  Am.  Rep.  402;  Merchants'  Despatch 
Co.  V.  Smith,  76  111.  542;  Dawes  v.  Peck,  8 
T.  R.  (Eng.)  330.  The  relation  between  a 
bailor,  who  has  sold  the  goods  bailed,  and  the 
purchaser,  is  not  naturally  one  of  trust  and 
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confidence.     They  are  at  arms  length  as  to 
each  other.     Therefore  the  bailor  shows  no 
right  to  recover  the  value  of  the  goods  bailed 
if  he  has  parted  with  all  title. 
Let  the  entry  in  each  case  be 
Defendant's  exceptions  overruled. 
Plaintiffs'  exceptions  overruled. 

NOTE. 

Loss   Resultine:  from   Rise   or   Fall   of 
Tide  as  Due  to  Aet  of  God. 

As  a  general  rule,  a  loss  occasioned  by  a 
rise  or  fall  of  the  tide  is  considered  as  re- 
sulting from  an  act  of  God  only  if  it  could 
not  have  been  prevented  by  foresight  and  rea* 
sonable  care.  Nitro  Phosphate,  etc.  Chemi- 
cal Manure  Co.  v.  London,  etc.  Docks  Co.  9 
Ch.  D.  6Q3,  39  L.  T.  N.  S.  433,  27  W.  R.  267, 
1  Eng.  Rul.  Cas.  276;  Carney  v.  Caraquet  R. 
Co.  29  N.  Bruns.  425;  New  Brunswick  Steam- 
boat, etc.  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697,  64  Am.  Dec.  394.  And  see  the  reported 
case.  See  also  Burt  v.  Victoria  Graving  Dock 
Co.  47  L.  T.  N.  S.  (Eng.)  378.  Thus  in  Nitro 
Phosphate,  etc.  Chemical  Manure  Co.  v.  Lon- 
don, etc  Dock  Co.  supra,  it  was  held  that 
the  fact  that  a  tide  was  an  unusually  high 
one  and  one  not  to  be  expected,  and  not  the 
fact  that  it  had  never  risen  before  to  such  a 
height,  was  the  determining  factor  in  decid- 
ing whether  damage  caused  thereby  was  the 
result  of  an  act  of  God.  In  that  case,  the 
decision  of  Fry,  J.,  was  modified  by  the 
chancery  division  which  held  in  effect  that 
such  a  tide  although  an  act  of  God  did  not 
relieve  the  defendants  from  their  liability 
but  that  the  damage  resulting  from  the  act 
of  God  and  their  own  negligence  should  be 
apportioned.  In  Carney  v.  Caraquet  R.  Co. 
29  N.  Bruns.  425,  the  action  was  to  recover 
for  the  death  of  a  railroad  employee  who  was 
on  an  engine  which  fell  through  a  bridge.  It 
was  contended  by  the  defendants  that  the 
bridge  gave  away  because  of  a  heavy  gale 
and  because  the  tide  was  a  foot  higher  than 
an  ordinary  tide  in  stormy  weather,  and  the 
highest  in  twenty-five  years.  Tuck,  J.,  said: 
^'I  have  no  doubt,  and  I  think  no  person  who 
reads  this  evidence  can  have  any  doubt,  that 
if  the  bridge  had  given  way  whilst  a  train 
with  passengers  had  been  crossing  over  it,  the 
railway  company  would  have  been  liable  in 
law  for  all  damage  which  resulted;  and  that 
liability  would  have  arisen  because  the  bridge 
had  been  insecurely  and  insulficicntly  built. 
There  was  no  'act  of  God'  or  vis  major  about 
it.  The  bridge  yielded  and  gave  way  when 
there  came  more  ice,  a  higher  tide  and  a 
greater  storm  than  usual,  but  not  greater  nor 
higher  than  a  person  living  in  that  section 
of  the  country  might  reasonably  expect  would 
come.    No  immense  natural  force  was  brought 


into  exercise,  and  there  was  nothing  in  the 
'  tide  or  storm  of  that  night,  that  might  not 
have  been  foreseen,  and  for  which  provision 
could  not  have  been  made."    In  New  Bruns- 
wick Steamboat,  etc.  Transp.  Co.  v.  Tiers,  24 
N.  J.  L.  697,  64  Am.  Dec.  394,  it  appeared 
that  a  low  tide  produced  by  a  severe  storm 
caused  a  barge  to  be  driven  against  a  piece 
of  timber,  projecting  from  a  bulkhead  thir- 
teen feet  below  the  top  of  the  dock  and  much 
below  the  ordinary  low  water.    It  was  held 
that  although  the  low  tide  itself  was  an  act 
.  of  God,  the  proximate  cause  of  the  loss  was 
the  projecting  timber  and  that  the  carriers 
were  liable  for  negligence  in  not  securing  the 
barge  more  safely  so  as  to  prevent  her  from 
being   injured   in   that  manner.     The  court 
said:     ''Admitting  that  the  loss  in  this  case 
was  occasioned  not  by  any  negligence  in  leav- 
ing the  barge  in  a  situation  where  she  was 
liable  to  strike  against  the  bulkhead,  instead 
of  securing  her  better,  but  that  in  point  of 
fact  the  loss  was  occasioned  by  the  low  tide 
bringing  her  in  contact  with  a  timber  pro- 
jecting a  foot  or  more  in  the  bulkhead,  and 
that  without  the  concurrence  of  the  low  tide, 
produced  by  a  violent  storm,  itself  strictly  an 
act  of  God,  and  the  projecting  timber  which 
was  left  to  project  by  the  agency  of  man, 
was  it  a  loss  by  the  act  of  God,  for  which 
the  carrier  is  not  responsible?    I  am  clearly 
of  opinion  it  was  not.     .     .     .     The  loss  is 
not  by  an  act  of  God  alone;  it  is  produced 
partly  by  an  act  for  which  the  carrier   is 
responsible.     Had  there  been  no  storm,  but 
had  the  dock  itself  given  way  and  sunk  the 
vessel,  or  had  a  projecting  timber  before  un- 
noticed,   or    believed   not   to    be   dangerous, 
occasioned  the  injury,  since  no  act  that  could 
be  called  the  act  of  God  had  intervened,  it 
is  undeniable  that  the  carriers  would  be  lia- 
ble.    In  this  case,  an  act  of  God  did  inter- 
vene, and  was  instrumental  in  producing  the 
loss;   but  it  was  not  the  sole  or  proximate 
cause  of  the  loss.    The  defendants  Uiemsolves 
insist  and  assume,  in  the  charge  they  desire, 
that  the  storm  itself  did  not  do  the  injury. 
Had  not  another  instrument  concurred,  which 
proceeded  from  the  active  or  passive  agency 
of  man,  and  for  which  man  is  responsible, 
there  would  have  been  no  loss."     In  Burt  v. 
Victoria   Graving  Dock  Co.  47  L.   T.  N.   S. 
(Eng.)   378,  wherein  it  appeared  that  a  high 
tide  and  a  gale  combined  forced  the  water 
in  a  dry  dock  over  the  banks  and  flooded  the 
plaintifT^s  land,  the  court  said  that  the  banks 
of  the  dock  had  not  been  maintained  properly 
at  the  height  required  by  the  commissioners 
of  the  district  and  that  neither  the  heiglit 
of  the  tide,  nor  the  force  of  the  wind,  nor  the 
coincidence  of  their  happening  together,  could 
be  considered  as  an  act  of  God  in  the  sense 
which    would    discharge    the    dock    company 
from  liability. 
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In  Merchants*  etc.  Transp.  Co.  v.  Story,  50 
Md.  4,  33  Am.  Rep.  293,  a  steamship  com- 
pany was  sued  for  damages  to  certain  books 
which  after  being  carried  to  their  destina- 
tion were  injured  by  the  submergence  of  the 
wharf  or  shed  where  they  were  held.  The 
company  pleaded  that  no  part  of  the  shed  or 
wharf  in  which  the  books  were  stored  had 
been  submerged  more  than  once  during  a 
period  of  about  twenty  years  and  that  the 
particular  part  where  they  were  placed  had 
never  been  submerged  before,  and  that  the 
submersion  of  the  wharf  and  consequent  in- 
jury to  the  books  was  caused  by  an  unusual, 
unexpected,  and  extraordinary  high  tide.  Af- 
firming a  judgment  in  favor  of  the  plaintiff 
the  court  said:  "The  natural  and  neces- 
sary effect  of  a  strong  southeast  wind  is 
to  drive  the  water  from  the  bay  and  river 
in  and  upon  the  city  wharves  in  this  locality, 
and  when  such  wind  is  coincident  with  a 
fl<M)d-tide  the  rise  of  water  is  increased,  and 
the  danger  of  overflow  is  proportionate  to 
the  duration  and  violence  of  the  storm.  Of 
these  natural  consequences,  as  well  as  of  the 
time  of  the  tides,  the  agents  of  the  company 
are  presumed  to  have  knowledge  and  were 
bound  to  take  notice." 
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Reference  —  Variance  of  Report  from 
Pleadings  —  Effect. 

Where  a  cause  of  action  is  referred  and 
tried  by  a  referee,  judgment  must  be  ren- 
dered according  to  the  facts  reported,  regard- 
less of  the  form  of  action,  if  the  court  could 
allow  an  amendment  to  the  declaration  which 
would  adapt  it  to  the  facts;  hence  a  party 
cannot  complain  that  a  general  assumpsit 
was  bronght  for  a  breach  of  contract  instead 
of  special  assumpsit. 

Contracts  —  Construction  —  Fnmisliing 
Materials  for  Telephone  Line. 

Where  plaintiff  contracted  with  defendant 
to  stake  out  a  telephone  line  and  furnish  the 
materials  for  sixteen  sections,  defendant  to 
procure  subscriptions  for  that  number  of  sec- 
tions, or  take  them  himself,  plaintiff's  fail- 
ure to  deliver  the  materials  to  defendant  was 
not  a  breach  of  the  contract. 

Frands,  Statute  of  —  Executed  Contract. 

The  statute  of  frauds  does  not  apply  to 
executed  contracts;  hence  the  acceptance  by 
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defendant  of  part  of  the  materials  purchased 
by  plaintiff,  who  agreed  to  furnish  the  mate- 
rials and  sta)ce  out  a  telephone  line  of  sixteen 
sections,  takes  the  case  without  the  statute. 

Contracts  —  Lack  of  Interest  in  Nomi- 
nal Party  —  Burden  of  Proof. 

Where  a  party  seeks  to  avoid  an  action  on 
a  contract  by  showing  that  the  plaintiff  is  an 
agent,  the  burden  of  proving  the  fact  of 
agency,  as  well  as  the  fact  that  the  principal 
was  disclosed,  rests  upon  the  party  seeking 
to  relieve  himself  from  liability. 

Agency     —     Undisclosed     Principal     — 
Right  of  Agent  to  Sue  in  Own  Name. 

Plaintiff,  who  contracted  for  the  benefit 
of  a  telephone  company,  agreed  with  defend- 
ant to  purchase  and  furnish  the  necessary  ma- 
terials for  the  construction  of  sixteen  sections 
of  telephone.  Plaintiff  ordered  tlie  materials, 
and  paid  for  them  himself,  not  disclosing  to 
defendant  the  fact  of  his  agency.  Held,  that 
plaintiff,  who  had  an  interest  in  the  contract 
besides  his  payment  for  the  materials,  it 
appearing  that  he  was  to  receive  compensa- 
tion for  erecting  the  line,  might  maintain  an 
action  on  the  contract  for  defendant's  breach 
in  his  own  name,  his  principal  being  undis- 
closed, notw^ithstanding  the  general  rule  that 
only  a  principal  may  sue  upon  a  contract. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Orange  County  Court: 
Stanton,  Judge. 

Action  on  contract.  Henry  W.  Camp,  plain- 
tiff, and  Charles  X.  Barber,  defendant. 
Judgment  for  defendant.  Plaintiff  alleges 
exceptions.  The  facts  are  stated  in  the  opin- 
ion.   Reversed. 

David  8,  Conant  and  John  W.  Gordon  for 
plaintiff. 

Richard  A,  Hoar  for  defendant. 

[236]  Taylor,  J.— The  action  is  general 
assumpsit.  In  his  original  specification  the 
plaintiff  specifies  "supplies  consisting  of  wire, 
brackets,  insulators,  etc.,  for  four  half-mile 
sections  of  telephone  line  at  $8.00  per  sec- 
tion, $32.00,"  and  interest  thereon.  He  seeks 
to  recover  under  a  contract  with  the  defend- 
ant concerning  a  proposed  telephone  line  past 
the  residence  of  the  defendant.  The  case 
was  referred  and  was  heard  below  on  report 
of  the  referee. 

The  referee  finds  that  at  a  time  shortly 
previous  to  Oct.  13,  1903,  the  plaintiff  had  a 
talk  with  the  defendant  relating  to  the  con- 
struction of  a  new  telephone  line  in  connec- 
tion with  the  Orange  County  Telephone  Com- 
pany, which  proposed  line  was  to  extend 
from  some  place  in  or  near  Plainfleld,  Ver- 
mont, past  the  residence  of  the  defendant  to 
the  city  of  Barre;  that  the  line  was  to  be 
built  by  individuals,  each  person  who  was  to 
have  a  telephone  on,  or  a  sliare  in,  the  same 
to  erect  poles  and  pay  for  wire  and  other 
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supplies  for  the  construction  of  one-half  mile 
of  said  line;  that  the  proposed  line  was  to 
have  sixteen  sections  of  a  half  mile  each; 
that  the  defendant  told  the  plaintiff  if  the 
plaintiff  would  stake  out  the  line  and  order 
the  supplies,  consisting  of  wire,  insulators, 
brackets,  etc.,  he  would  get  the  subscribers 
for   the    sixteen    shares   or   take   them   him- 
self; that  thereupon  the  plaintiff  staked  out 
the  entire  line,  for  which  labor  he  was  to 
receive    seventy -five    oents    per    share;    that 
the  defendant  obtained  subscribers  for  twelve 
shares  including  his  own;   that  the  defend- 
ant again  told  the  plaintiff  ''to  go  ahead  and 
order  the  supplies  right  away  and  he,  the 
defendant,  would  see  to  getting  signers  for 
the  other  four  shares  or  take  them  himself"; 
that  the  plaintiff  then  ordered  the  supplies 
for  the  entire  line  from  the  Orange  County 
Telephone  Company  which   were   shipped  to 
the  railroad  station  at  East  Montpelier  in 
the  name  of  C.  L.  Speare,  then  president  of 
said  Company;  that  on  Oct.  28,  1903,  [237] 
the   plaintiff   paid   the   Telephone   Company 
for  such   supplies  $116,  being  eight  dollars 
per  share  less  75  cents  per  share  for  the  labor 
of  staking  out  the  line;  that  soon  after  plain- 
tiff was  paid  for  twelve  of  the  shares  at  eight 
•dollars  per  share,  two  being  paid  for  by  the 
defendant  personally,  six  through  the  defend- 
ant for  the  respective  purchasers  and  the  re- 
maining four  either  through  the  defendant 
or  by  the  purchasers  directly;  that  the  four 
sections  for  which  subscribers  were  not  ob- 
tained have  not  been  constructed;  that  plain- 
tiff has  not  been  paid  for  the  labor  of  stak- 
ing out  these  sections  nor  for  the  materials 
•ordered  and  paid  for  by  him  for  their  con- 
struction. 

The  referee  further  finds  that  the  defend- 
ant's agreement  was  oral;  that  at  the  time 
of  making  the  agreement  and  through  the 
whole  transaction  the  plaintiff  was  acting  as 
agent  for  the  Orange  County  Telephone  Com- 
pany; that  of  the  supplies  remaining  after 
the  twelve  shares  were  taken  wire  sufficient, 
for  about  three-fourths  of  a  mile  of  line  was 
taken  from  the  railroad  station  and  left  at 
the  residence  of  the  defendant,  but  what  be- 
came of  this,  or  of  the  other  material,  the 
evidence  did  not  disclose. 

The  referee  submitted  to  the  court  the  ques- 
tion whether  upon  this  state  of  facts  the  de- 
fendant was  liable;  and,  if  liable,  found  for 
the  plaintiff  to  recover  $32  with  interest  from 
Oct.  28,  1903.  The  court  below  rendered  judg- 
ment on  the  report  for  the  defendant,  to 
which  the  plaintiff  excepted. 

In  his  brief  defendant's  counsel  raises  the 
question  of  plaintiff's  right  to  recover  in  gen- 
eral assumpsit,  but  this  position  is  not  ten- 
able. The  case  having  been  referred  and  tried 
by  a  referee,  judgment  must  be  rendered  ac- 
cording to  the  facts  reported,  if  the  county 


court  had  power  to  allow  an  amendment  of 
the  declaration  that  would  adapt  it  to  the 
facts  reported.  White  v.  White,  69  Vt.  360, 
37  Atl.  1114.  It  is  the  settled  rule  in  this 
State  that  it  is  the  cause  of  action  that 
is  referred  and  that  all  questions  of  variance 
between  the  declaration  and  the  proof  are 
waived  by  the  reference,  except  such  as  re- 
quire an  amendment  that  would  change  the 
nature  of  the  action,  or  introduce  a  new 
cause  of  action.  Pollard  v.  Barrows,  77  Vt. 
1,  58  Atl.  726;  Lamb  v.  Zundell,  78  Vt.  232, 
62  Atl.  33.  To  the  same  effect  are  Gordon  v. 
Hotchkiss,  82  Vt.  479,  74  Atl.  74,  and  Van 
Dyke  v.  Grand  Trunk  R.  Co.  84  Vt.  212,  78 
Atl.  958,  Ann.  Gas.  1913A  640.  In  the  form- 
er case  the  [238]  question  presented  related 
to  the  admissibility  of  certain  evidence  under 
a  claimed  defective  notice  of  special  matter 
in  defence.  The  opinion  by  Haselton,  J.,  re- 
views the  cases  and  the  development  of  the 
rule  and  renders  further  citation  in  support 
of  it  unnecessary.  In  the  latter  case  it  is  dis- 
tinctly held  that  in  the  case  of  a  reference 
the  pleadings,  including  the  declaration,  are 
to  be  treated  as  adapted  to  the  facts  found, 
if  such  adaptation  does  not  bring  in  a  new 
cause  of  action. 

If  special  assumpsit  counting  on  breach  of 
contract,  and  not  general  assumpsit,  is  the 
appropriate  form  of  action,  it  is  immaterial; 
since  the  declaration  is  adaptable  by  amend- 
ment to  the  facts  found  without  changing  the 
nature  of  the  action.  The  case  is  here  for 
review  on  the  referee's  report,  and  the  only 
question  presented  relates  to  the  defendant's 
liability  on  the  facta  reported. 

The  plaintiff  claims  that  the  contract  was 
between  him  and  the  defendant,  that  he 
has  fully  performed  on  his  part,  and  that 
the  defendant  has  broken  the  contract  by 
failing  to  pay  for  the  four  shares  not  other- 
wise disposed  of.  The  defendant  claims  that 
the  plaintiff  cannot  recover,  (1)  because  the 
alleged  contract  was  for  the  purchase  of 
goods,  wares  and  merchandise  of  more  than 
forty  dollars  in  value  and  was  not  evidenced 
by  a  written  memorandum  signed  by  the  de- 
fendant or  some  one  authorized  by  him;  and 
(2)  because  the  plaintiff  was  acting  for  the 
Orange  County  Telephone  Company  in  mak- 
ing the  contract,  and  so  cannot  recover  in 
his  own  name. 

The  referee  finds  the  agreement  as  claimed 
by  the  plaintiff  and  facta  showing  full  per- 
formance by  the  plaintiff  and  partial  breach 
by  the  defendant.  It  was  urged  in  argument 
that  the  plaintiff  had  failed  to  perform  in 
that  a  part  of  the  supplies  for  the  four  sec- 
tions  in  question  were  not  delivered  to  the 
defendant.  This  objection  is  unfounded.  The 
contract  did  not  contemplate  the  delivery  of 
these  materials  to  the  defendant  as  a  con- 
dition precedent  to  performance  by  the   de- 
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fendant.  The  plaintiff  was  to  stake  out  the 
line  and  order  the  materials  for  sixteen  sec- 
tions and  the  defendant  was  to  procure  sub- 
scribers for  that  number  of  sections,  or 
shares,  or  take  them  himself.  The  plaintiff 
ordered  the  materials  for  the  sixteen  sec- 
lions,  paid  for  them  and  procured  their  ship- 
ment to  a  convenient  point  where  the  sub- 
scribers including  the  defendant,  received 
such  as  were  required  for  the  twelve  sections 
actually  constructed.  We  think  [239]  this 
amounted  to  full  performance  of  the  contract 
by  the  plaintiff  on  his  part. 

This  brings  us  to  a  consideration  of  the 
reasons  assigned  by  defendant's  counsel  in  his 
brief  why  plaintiff  cannot  recover. 

1.  As  to  the  statute  of  frauds:  If  the 
contract  was  for  the  purchase  of  goods, 
wares  and  merchandise,  which  we  do  not 
find  it  necessary  to  decide,  still  it  is  not 
within  the  statute.  The  statute  of  frauds 
applies  to  executory  contracts,  Ide  v.  Stan- 
ton, 15  Vt.  685,  40  Am.  Dec.  698.  Here,  if 
the  transaction  is  regarded  as  a  sale  of 
goods,  wares  and  merchandise,  there  was  an 
acceptance  by  the  defendant  of  part  of  the 
goods  and  part  payment  of  the  price,  either 
of  which  would  take  the  whole  contract  out 
of  the  statute.  Patterson  v.  Sargent,  etc., 
Co.  83  Vt.  616,  77  Atl.  338,  138  Am.  St.  Rep. 
1102;  Dow  v.  Worthen,  37  Vt.  108;  Richard- 
son v.  Squires,  37  Vt.  640;  Danforth  v. 
Walker,  40  Vt.  257. 

2.  Can  the  plaintiff  recover  on  the  facts  in 
his  own  name?  The  defendant  contends  that 
he  cannot  because  the  plaintiff  was  acting 
for  the  Orange  County  Telephone  Company 
in  making  the  contract.  The  referee  finds 
*'the  plaintiff,  at  the  time  of  the  making  of 
the  agreement  and  through  the  whole  trans- 
action, was  acting  as  agent  of  the  Orange 
County  Telephone  Company."  But  this  fact 
alone  is  not  determinative.  To  escape  lia- 
bility to  the  plaintiff  the  defendant  attempts 
to  show  that  the  right  of  action,  if  any 
exists,  is  in  the  plaintiff's  principal.  While 
the  general  rule  is  that  where  an  agent  makes 
a  contract  with  a  third  person,  naming  his 
principal,  the  contract  is  made  with  the 
principal  and  not  with  the  agent  and  no 
cause  of  action  subsists  in  favor  of  the  agent 
against  the  other  party  thereto,  it  has  been 
held  in  some  jurisdictions  that  even  where 
the  principal  is  disclosed  a  contract  may  be 
made  by  an  agent  with  a  third  person  in 
Buch  terms  that  he,  the  agent,  is  personally 
liable  for  its  fulfilment  and  may  therefore 
enforce  the  same  in  his  own  name.  31  Cyc. 
1564  and  cases  cited.  Moreover,  the  authori- 
ties are  practically  uniform  that  where  the 
nominal  promisee  in  a  contract  not  under 
Beal  is  an  agent  and  he  has  a  beneficial  in- 
terest in  the  performance  of  the  contract,  or 
a  special  property  in  the  subject-matter  of 
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the  agreement,  the  legal  interest  is  in  him 
and  he  may  support  an  action  upon  the  con- 
tract in  his  own  name.  31  Cyc.  1564,  1621, 
and  cases  cited;  Thompson  v.  Kelly,  101 
[240]  Mass.  291,  3  Am.  Rep.  353;  Simon  v. 
Trummer,  57  Ore.  153,  110  Pac.  786;  San 
Jacinto  Rice  Co.  v.  Lockett  (Tex.)  145  S. 
W.  1046. 

In  Binney  v.  Plumley,  5  Vt.  500,  26  Am, 
Dec.  313,  which  was  a  suit  on  a  note  payable 
to  the  plaintiffs  as  trustees  of  the  New- 
market &  Kingston  Wesleyan  Academy,  this 
Court,  holding  that  plaintiffs  could  recover 
in  their  own  names,  said,  "If  the  plaintiffs 
had  been  mere  servants  or  agents  of  the 
corporation  and  had  made  a  contract  in  their 
(its)  behalf,  then  the  action  should  be  in 
the  corporate  name.  But  it  seems  the  plain- 
tiff^ did  not  act  as  mere  servants  or  agents 
who  have  no  legal  interest  in  their  contracts, 
but  acted  as  trustees  and  took  a  legal  in- 
terest." In  Rutland,  etc.  R.  Co.  v.  Cole,  24  Vt. 
33,  which  was  an  action  on  a  note  given 
by  the  defendant  to  one  Henshaw,  Treasurer 
of  the  plaintiff,  for  stock  of  the  corporation, 
it  was  said,  "It  is  clearly  settled  that  the 
person  beneficially  interested  may  sue  upon  a 
simple  contract."  Though  not  full  authority 
these  cases  recognize  the  principle  involved 
in  the  case  at  bar. 

On  the  facts  reported  the  defendant  has 
failed  to  go  far  enough  to  make  his  defence 
available.  Agency  is  a  fact  the  burden  of 
proving  which  rests  upon  the  party  affirming 
its  existence.  The  rule  is  applicable  not  only 
to  one  who  would  charge  another  as  principal 
with  the  act  of  an  alleged  agent,  or  to  one 
who  would  relieve  himself  from  personal  lia- 
bility on  the  ground  of  agency,  but  is  equally 
applicable  to  one  who  would  relieve  himself 
from  liability  on  a  contract  because  made  by 
the  other  as  agent.  Nicholson  y.  Pease,  61 
Vt.  534,  17  Atl.  720;  Soutter  v.  Stoeckle,  6 
Ohio  Dec.  (Reprint)  1054,  10  Am.  L.  Rec. 
23;  Cullers  v.  More,  1  White  &  W.  Civ.  Cas. 
Ct.  App.  §  197;  Curtis  v.  Scoles,  1  la.  471; 
Raas  V.  Sharp,  46  Mont.  474,  128  Pac.  504; 
Hall  V.  Passaic  Water  Co.  83  N.  J.  L.  771, 
85  Atl.  349,  43  L.R.A.(N.S.)  750;  31  Cyc. 
1643-1650  and  cases  cited. 

It  follows  that  where  one  beneficially  in- 
terested in  a  contract,  though  made  by  him 
as  agent,  the  contract  containing  apt  words 
to  bind  the  agent  personally,  seeks  to  enforce 
such  contract  in  his  own  name,  the  other 
party  to  the  contract,  to  defeat  such  action^ 
must  not  only  prove  the  fact  of  agency  but 
must  go  further  and  show  necessary  facts 
to  make  the  defence  available — as  for  ex- 
ample, that  the  principal  was  disclosed  and 
that  the  agreement  was  in  fact  between  him- 
self and  the  principal.  Defendant's  failure 
to  show  more  than  the  mere  fact  of  [241] 
agency  leaves  the  agreement,  as  its  terms  im~ 
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port,  a  contract  with  an  agent  whose  princi- 
pal was  undisclosed  and  so  subject  to  the 
rule  governing  such  contracts. 

It  is  a  well  settled  rule  of  law  that  where 
an  agent  acts  for  an  undisclosed  principal 
the  agent  becomes  personally  bound  on  the 
con  OA  act  and  is  individually  liable  thereon  to 
the  other  party.  As  a  corollary  to  this  rule, 
an  action  may  be  brought  in  the  name  of 
either  the  agent  or  the  principal  for  the 
breach  of  such  a  contract  by  the  other  party, 
or  at  least  the  agent  may  sue  in  his  ovm. 
name  when  he  Is  beneficially  interested  in 
the  contract.  Holden  v.  Rutland  R.  Co.  73 
Vt.  317,  50  Atl.  1096;  Lapham  v.  Green,  9 
Vt.  407;  Shelby  v.  Burrow,  76  Ark.  558,  89 
S.  W.  464,  1  L.R.A.(N.S.)  303  and  note, 
6  Ann.  Cas.  554.  This  rule  works  no  in- 
justice to  the  other  party  to  the  contract, 
since  he  may  avail  himself  of  all  defences 
that  are  good  either  against  the  agent  or 
the  principal.  Holden  v.  Rutland  R.  Co. 
supra. 

The  cases  cited  by  the  defendant's  coun- 
sel to  this  point  do  not  support  his  conten- 
tion, as  in  each  the  principal  was  disclosed 
and  had  the  legal  interest  in  the  contract. 

The  contract  by  the  defendant  in  terms  im- 
ports to  be  an  agreement  with  the  plaintiff 
personally;  though  in  fact  acting  for  the 
Orange  County  Telephone  Company,  so  far 
as  appears  the  plaintiff's  principal  was  un- 
disclosed; the  plaintiff  ordered  and  person- 
ally paid  for  the  materials  and  performed 
the  labor  required  by  the  contract,  and  so 
was  beneficially  interested  in  it.  In  these 
circumstances  he  is  entitled  to  support  an 
action  upon  the  contract  in  his  own  name 
and  should  have  had  judgment  below  for 
the  sum  found  by  the  referee. 

Judgment  reversed  and  judgment  for  the 
plaintiff  for  $32  with  interest  from  Oct.  28, 
1903. 


NOTE. 

Right  of  Agent  of  Undisolosed  Prinoi- 
pal  to  Sue  on  Contract  Made  in  His 
Own  Name. 

In  the  reported  case  the  court  cites  Shelby 
V.  Burrow,  76  Ark.  658,  6  Ann.  Cas.  554, 
as  authority  for  the  rule  that  where  a  per- 
son acting  as  agent  for  another  makes  a 
valid  contract  in  his  own  name  with  a  third 
person  without  disclosing  his  principal,  the 
agent  is  in  the  contemplation  of  the  law  the 
real  contracting  party,  and  may  bring  an  ac- 
tion in  his  own  name  on  the  contract.  The 
recent  decisions,  including  the  reported  case, 
are  in  accord  with  that  rule.  Harper  v. 
Vigers  [1909]  2  K.  B.  549,  78  L.  J.  K.  B. 
S67,  100  L.  T.  N.  S.  887,  14  Com.  Cas.  213, 


11  Asp.  M.  Cas.  275,  63  Sol.  J.  780,  25  Times 
L.  Rep.  627  (ostensible  agent  having  in  fact 
no  principal) ;  Hewitt  v.  Torson,  124  III. 
App.  375;  Girault  v.  Feucht,  120  La,  1076, 
46  So.  26;  Anderson  v.  Stewart,  108  Md. 
340,  70  Atl.  228;  HoUiston  v.  Ernston,  124 
Minn.  49,  144  N.  W.  415;  Stack  v.  Gudgel 
(Okla.)  158  Pac.  1144;  San  Jacinto  Rice 
Co.  V.  Lockett  (Tex.)  145  S.  W.  1046;  Oliver 
Refining  Co.  v.  Portsmouth  Cotton  Oil  Re- 
fining Corp.  109  Va.  513,  64  S.  E.  56,  132 
Am.  St.  Rep.  924 ;  Leterman  v.  Charlottesville 
Lumber  Co.  110  Va.  769,  67  S.  E.  281.  See 
also  Kelly  Asphalt  Block  Co.  v.  Barber  As- 
phalt Paving  Co.  211  N.  Y.  68,  105  N.  E. 
88,  L.R.A.1915C  256;  Buge  v.  Newman,  61 
Misc.  84,  113  N.  Y.  S.  198,  affirmed  132  App. 
Div.  928,  18  N.  Y.  S.  1097;  Nicholson  v. 
Doyer,  145  N.  C.  18,  58  S.  E.  444,  13  L.R.A. 
(N.S.)   167. 

Thus  in  Stack  v.  Gudgel,  supra,  wherein 
the  plaintiff  sued  to  recover  the  value  of  cer- 
tain household  goods  stored  by  him  with  the 
defendant,  the  court  said:  "The  plaintiff 
was  entitled  to  recover  not  only  for  the  prop- 
erty owned  by  him,  but  by  his  wife,  also, 
under  the  well-settled  rule  that  the  agent  of 
an  undisclosed  principal  may  recover  in  his 
own  name.  *A  party  contracting  in  his  own 
name  with  a  third  party,  but  for  an  undis- 
closed principal,  may  himself  maintain  an 
action  upon  such  contract.*  Stewart  v.  Greg- 
ory, 9  N.  D.  618,  84  N.  W.  553.  'The  con- 
tract having  been  made  with  the  plaintiff 
in  his  own  name,  he  was  entitled  to  maintain 
an  action  in  his  own  name  for  a  breach  of 
the  contract,  although  he  may  have  been  the 
agent  of  the  owner  of  the  goods  to  be  trans- 
ported.' Georgia  Southern,  etc.  R.  Co.  v. 
Marchman,  121  Ga.  235,  48  S.  E.  961.  In 
Story  on  Agency,  §§  392,  393,  395,  396,  the 
doctrine  is  stated  in  the  broadest  terms  that 
whenever  the  contract  is  made  directly  with 
the  agent  and  purports  to  be  a  contract  per- 
sonally with  him,  and  also  where  he  is  the 
only  known  or  ostensible  principal,  and 
therefore,  in  the  contemplation  of  the  law, 
the  contracting  party,  he  may  sue  in  his  own 
name.  The  right  of  an  agent  to  sue  on  a 
contract  which  he  has  entered  into  in  his 
own  name  without  disclosing  his  agency,  if 
the  principal  makes  no  objection,  seems  hard- 
ly to  have  been  questioned,  and  is  said  to  be 
the  rule,  in  different  textbooks  on  agency, 
including  2  Clark  &  Skyles,  Agency,  §  614, 
Mechem,  Agency,  §  755,  and  Tiffany,  Agency, 
p.  387.  Many  cases  are  cited  in  support  of 
such  rule.  All  of  those  directly  in  point 
sustain  the  agent's  right  to  sue.*  Shelbv  v. 
Burrow,  76  Ark.  558,  89  S.  W.  464,  1  L.R.A. 
(N.S.)  303,  6  Ann.  Cas.  554.  See  also  Mis- 
souri Pac.  R.  Co.  V.  Peru- Van  Zandt  Imple- 
ment Co.  73  Kan.  295,  85  Pac.  408,  87  Pac. 
80.     The   storage   of   the   box   and  contents 
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lutying  been  made  by  the  husband,  he  was  in 
contemplation  of  law  the  contracting  party, 
and  though  the  box  contained  some  articles 
belonging  to  the  wife,  he,  as  her  undisclosed 
agent,  had  the  right  to  maintain  the  action 
for  all  the  property  contained  in  the  box 
without  joining  his  wife." 

In  applying  the  rule  to  a  suit  for  specific 
performance,  the  court  in  Girault  v.  Feucht, 
120  La.  1070,  46  So.  26,  said:  "The  con- 
tention of  defendant  that  this  suit  should  be 
dismissed  because  plaintiff  testified  that  he 
purchased  the  property  for  another  is  with- 
out merit.  The  right  of  action  follows  the 
legal  title  which  is  in  the  plaintiff,  and  his 
obligation  to  convey  to  a  third  person  does 
not  concern  the  defendants." 


TENElCElf T  HOUSE  DEPARTMENT 
OF  GITT  OF  NEW  YORK 

V. 

MoDEVITT. 

ifew  York  Court  of  Appeals — ^May  25,  1915. 
215  N.  Y.  160;  109  N,  E.  88, 


Owners  of  Premises  —  Uabillty  for  Use 
for  Prostitution.  —  Tenement  Honse 
Act. 

Under  Tenement  House  Law  (Consol. 
Laws,  c.  61)  §§  109,  124,  as  amended  by 
Xaws  1913,  c.  598,  giving  right  of  action  for 
penalty  if  any  tenement  house  or  any  part 
thereof  shall  be  used  for  a  purpose  of  pros- 
titution, an  act  on  a  single  day,  followed  by 
the  eviction  of  the  occupants,  is  insufficient 
to  show  the  use  forbidden  by  the  statute. 
To  make  the  owner  liable,  it  must  appear 
that  the  building  has  been  "used"  for  the 
purpose  of  prostitution,  and  this  imports, 
not  an  isolated  act  of  vice,  but  some  meas- 
ure, even  though  brief,  of  continuity  and 
permanence.  To  say  that  a  building  is  used 
for  such  a  purpose  means,  in  substance,  that 
it  is  kept  or  maintained  for  such  a  purpose. 

[See  note  at  end  of  this  case.] 

Same. 

The  knowledge  of  the  owner  of  the  use 
of  a  tenement  is  not  essential  to  a  recovery 
of  the  penalty  under  the  Tenement  House 
Law,  as  amended  by  Laws  1913,  c.  598,  for- 
bidding that  a  tenement  be  used  for  prosti- 
tution. 

[See  note  at  end  of  this  case.] 

Saaie. 

The  Tenement  House  Law,  as  amended  by 
Laws  1913,  c.  598,  forbidding  the  use  of  any 
part  of  a  tenement  for  purpose  of  prQstitu- 
tion,  though   construed  to  inflict  a  penalty 


independently  of  knowledge  on  the  part  of 
the  owner  as  to  the  use,  is  a  valid  act. 
[See  note  at  end  of  this  case.] 

Tenement  Hou^e  Department  v.  McDevitt, 
165  N.  Y.  App.  Div.  367,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  to  recover  penalty.  Tenement  House 
Department  of  City  of  New  York,  plaintiff, 
and  Lucy  A.  McDevitt,  defendant.  Judgment 
for  defendant  in  Municipal  Court  of  city  of 
New  York,  Judgment  affirmed  by  Appellate 
Term  of  Supreme  Court  and  by  Appellate  Di- 
vision of  Supreme  Court.  Plaintiff  appeals 
by  permission.  The  facts  are  stated  in  the 
opinion.    Am&Msa>. 

Frank  L.  Polk,  John  P.  (yBrim  and  F.  E. 
V.  Dunn  for  appellant. 

Harold  M.  PhiUipSf  Herman  Ackerma/n  and 
George  B,  Holbert  for  respondent. 

[162]  Casdozo,  J. — ^The  action  is  brought 
to  recover  a  penalty  for  the  violation  of  sec- 
tion 109  of  the  Tenement  [163]  House  Law 
(L.  1909,  ch.  99,  as  amended  by  L.  1913,  ch. 
598).  The  charge  is  that  the  building  has 
been  used  for  the  purpose  of  prostitution. 
The  building  is  a  tenement  house,  and  is  the 
home  of  twenty-two  families.  The  defendant 
is  the  owner.  It  is  conceded  that  on  Julv  23, 
1913,  two  women,  one  the  occupant  of  an 
apartment  on  the  first  floor,  and  the  other 
the  occupant  of  an  apartment  on  the  second 
floor,  used  their  rooms  for  the  purpose  of 
prostitution,  and  that  they  were  arrested, 
found  guilty,  and  sentenced  to  imprisonment. 
One  of  the  women  had  lived  in  the  house  for 
six  months;  the  other  had  lived  there  for  a 
week.  There  is  no  evidence  of  previous  mis- 
conduct by  either  of  them.  A  stipulation 
conceding  that  they  offended  on  a  single  day 
makes  up  the  plaintiff's  case.  The  owner 
testified  that  the  unlawful  use  was  without 
her  knowledge.  She  testified  that  she  be- 
lieved the  tenants  to  be  respectable.  Testi- 
mony to  the  same  effect  was  given  by  the 
janitor.  As  soon  as  the  police  gave  notice 
of  the  arrest,  the  women  were  evicted.  The 
trial  judge  held,  upon  sufficient  evidence,  that 
the  defendant  and  her  agent  were  innocent 
of  any  willful  wrong.  He  held  that  they  had 
not  even  been  shown  to  have  been  negligent. 
The  facts  as  he  found  them  must  be  accepted 
in  this  court.  The  question  to  be  determined 
is  whether  a  tenant's  wrongful  use  of  an 
apartment  on  a  single  day  subjects  the  owner, 
irrespective  of  knowledge  or  of  opportunity 
for  knowledge,  to  the  statutory  penalty. 

Section  109  of  the  Tenement  House  Law 
(Cons.  Lows,  ch.  61)  as  amended  in  1913  (L. 
1913,  ch.  598) ,  provides  as  follows :    ''No  tene- 
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incnt  house,  or  the  lot  or  premises  thereof 
shall  be  used  for  a  lodging  house  or  stable, 
or  for  the  storage  or  handling  of  rags.  No 
tenement  house  or  any  part  thereof  or  the  lot 
or  premises  thereof  shall  be  used  for  the 
purpose  of  prostitution  or  assignation  of  any 
description.  No  horse,  cow,  calf,  swine,  sheep 
or  goat  shall  be  kept  in  a  tenement  house 
or  on  the  same  lot  or  premises  thereof  except 
that,  outside  of  the  fire  limits,  not  [164] 
more  than  two  horses  may  be  kept  on  such 
lot  or  premises,  provided  they  are  stabled  at 
least  twenty  feet  distant  from  any  building 
used  for  living  purposes,  and  that  such  sta- 
bling is  not  detrimental  to  health  in  the  opin- 
ion of  the  department  charged  with  the  en- 
forcement of  this  chapter."  The  provision 
"no  tenement  house  or  any  part  thereof  or 
the  lot  or  premises  thereof  shall  be  used  for 
the  purpose  of  prostitution  or  assignation  of 
any  description/'  came  into  the  section  for 
the  first  time  through  the  amendment  of 
1913.  Automatically,  there  became  attached 
to  the  violation  of  the  statute,  as  thus  en- 
larged, the  penalties  which  section  124  of 
the  Tenement  House  Law  had  already  pre- 
scribed for  the  violation  of  any  provision  of 
that  chapter  of  the  laws.  "The  owner  of  any 
tenement  house  or  part  thereof,  or  of  any 
building  or  structure  upon  the  same  lot  with 
a  tenement  house,  or  of  the  said  lot,  where 
any  violation  of  this  chapter  or  a  nuisance 
exists,  and  any  person  who  shall  violate  or 
assist  in  violating  any  provision  of  this  chap- 
ter, or  any  notice  or  order  of  the  department 
charged  with  its  enforcement,  shall  also  joint- 
ly and  severally  for  each  such  violation  and 
eacK  such  nuisance  be  subject  to  a  civil  pen- 
alty of  fifty  dollars."  (Tenement  House  Law, 
section  124.)  It  is  for  the  penalty  thus  pre- 
scribed that  the  defendant  has  been  sued. 

We  think  the  plaintiff  failed  to  prove  that 
the  defendant's  building  had  been  used,  in 
the  sense  contemplated  by  the  statute,  for  the 
purpose  of  prostitution.  To  charge  an  owner 
with  liability,  there  must  be  more  than  a 
single  act  of  vice  in  the  seclusion  and  secrecy 
of  a  tenant's  apartment.  Against  such  an 
offense,  a  landlord,  however  vigilant,  is  help- 
less. To  make  the  owner  liable,  it  must  ap- 
pear that  the  building  has  been  "used"  for  the 
purpose  of  prostitution,  and  this  imports,  not 
an  isolated  act  of  vice,  but  some  measure, 
even  though  brief.  Of  continuity  and  per- 
manence. To  say  that  a  building  is  used 
for  such  a  purpose  means,  in  subst-ance,  that 
it  is  kept  or  maintained  for  such  a  purpose. 
Many  well-considered  [165]  cases  sustain 
that  construction  of  the  statute.  Thus,  in 
Com.  V.  Patterson,  138  Mass.  498,  the  defend- 
ant was  charged  with  keeping  and  maintain- 
ing a  tenement  that  was  "used"  for  the  il- 
legal sale  of  intoxicating  liquors.  Evidence 
was  given  that  two  sales  had  been  made.    The 


trial  judge  held  that  if  the  defendant  had 
made  either  of  the  sales,  the  jury  must  find 
him  guilty.  The  Supreme  Judicial  Court  of 
Massachusetts  reversed  the  judgment.  It 
held,  in  an  opinion  by  Holmes,  J.,  that  a 
building  can  be  said  to  be  "used"  for  the 
illegal  sale  of  intoxicating  liquors,  within 
the  meaning  of  the  statute  which  makes  it  a 
nuisance,  "on  the  strength  of  a  single  casual 
sale,  made  without  premeditation,  in  the 
course  of  a  lawful  business.  Not  only  do  the 
words  'used'  and  'keep  or  maintain'  import 
a  certain  degree  of  permanence,  but  the  same 
idea  is  usually  a  part  of  the  conception  of  a 
nuisance."  lliere  was  a  like  ruling  in  Com. 
V.  Hayes,  150  Mass.  506,  23  N.  £.  216,  and 
in  State  v.  Stanley,  84  Me.  555,  24  Atl.  983. 
In  Reg.  V.  Davies  [1897]  2  Q.  B.  (Eng.)  199, 
the  court  construed  a  statute  by  which  the 
owner  or  occupier  of  a  house  or  room,  who 
kept  or  used  it  for  the  purpose  of  unlawful 
gaming  carried  on  therein,  was  made  liable 
to  a  penalty.  The  decision  was  that  a  single 
unlawful  game,  played  by  the  defendant  and 
his  friends,  without  evidence  that  any  one 
else  had  ever  played  an  imlawful  game  at  the 
defendant's  house  on  any  other  occasion,  did 
not  justify  a  conviction.  A  like  construction 
has  been  given  to  statutes  prohibiting  the  use 
of  buildings  for  the  purpose  of  prostitution. 
State  V.  Irvin,  117  la.  469,  91  N.  W.  .760; 
State  V.  Kuhl,  8  la.  447.  In  all  these  cases, 
some  element  of  permanence  has  been  held 
essential  to  a  conviction.  It  is  true,  of 
course,  that  a  building  may  be  so  used  even 
on  a  single  day  as  to  justify  the  inference 
with  but  slight  additional  evidence  that  the 
illicit  use  has  been  continuous.  But  the  in- 
ference in  such  a  case  is  one  of  fact  and  not 
of  law,  and  must  be  drawn,  if  at  all,  by 
the  trial  judge  in  the  light  of  all  the  circum- 
stances. [166]  The  plaintiff  makes  no  claim 
in  this  case  that  such  an  inference  is  possible. 
It  takes  its  stand  upon  the  broad  position 
that  a  single  act  of  vice  leads  as  a  matter 
of  law  to  the  conclusion  that  the  building  in 
which  the  act  occurs  is  one  used  for  prostitu- 
tion. We  do  not  need  to  inquire  at  this  time 
whether  the  legislature  has  the  power  to  visit 
on  the  owner  a  penalty  so  drastic.  At  least 
if  it  has  that  purpose,  it  must  say  so  in  plain 
words.    We  think  it  has  not  said  so  yet. 

When  we  look  to  the  context  of  this  stat- 
ute, our  view  of  its  meaning  is  confirmed. 
The  same  section  that  prohibits  the  use  of  a 
tenement  house  for  prostitution  prohibits  its 
use  for  a  lodging  house  or  stable,  or  for  the 
storage  or  handling  of  rags.  In  these  latter 
prohibitions,  the  element  of  continuity  is 
manifest.  We  ought  not  to  hold  that  in  the 
first  sentence  of  the  statute  the  word  "use" 
means  one  thing,  and  in  the  second  sentence 
something  else.  The  same  section  goes  on  to 
prohibit   the   keeping    of    horses,    cows    and 
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other  animals  in  the  tenement  or  on  the  lot, 
ind  again  there  is  involved  the  prohibition 
of  a  continuous  relation.  The  same  thought^ 
indeed,  is  latent  in  the  language  of  section 
124,  whicli  imposes  the  penalty.  That  section 
is  applicable  to  many  other  violations  than 
those  resulting  from  the  infringement  of  sec- 
tion 109,  and  all  will  be  found  to  involve  some 
measure  of  continuity.  There  is  significance 
in  the  form  of  words  in  which  the  penalty  is 
declared :  "The  owner  of  any  tenement  house 
.  .  .  where  any  violation  of  this  chapter 
or  a  nuisance  exists,"  shall  be  liable,  etc. 
"Where  any  violation  of  this  chapter  or  a 
nuisance  exists" — these  words  suggest  more 
than  a  single  act;  they  suggest  a  permanent 
state;  the  offense  must,  so  to  speak,  have 
attached  itself  to  the  building. 

We  bold,  therefore,  that  an  owner  is  not 
liable  for  a  penalty  because  of  a  single  act 
of  vice,  undiscovered  and  undiscoverable  eith- 
er by  him  or  by  his  agent.  The  penalty  is 
imposed  where  the  building  or  some  part  of 
it  has  [167]  been  kept  or  maintained  by  the 
occupant  for  the  purpose  of  prostitution.  If, 
however,  there  has  been  a  "use"  for  prostitu- 
tion in  that  sense,  we  think  it  is  not  a  de- 
fense that  the  use  was  unknowTi  to  the  owner. 
The  statute  does  not  make  his  liability  de- 
pendent upon  knowledge  or  even  upon  negli- 
gence. It  makes  his  liability  dependent  upon 
the  prohibited  use.  If  use  is  interpreted  to 
mean,  not  an  isolated  aot,  but  a  practice  or 
relation,  the  statute,  we  think,  charges  the 
owner  with  the  dutv  to  inform  himself  of  the 
conditions  prevailing  in  his  building.  In  the 
long  run,  and  looking,  as  legislation  must,  to 
the  average  results,  the  law,  as  thus  con- 
strued, is  not  likely  to  work  injustice.  If  the 
occupant  of  an  apartment  has  used  it  for 
indiscriminate  intercourse  with  men,  has  used 
it  in  the  sense  that  she  has  kept  or  main- 
tained it  for  that  purpose  (Com.  v.  Cook,  12 
Mete.  (Mass.)  93;  State  v.  Ruhl,  8  la.  447, 
454),  the  diligent  owner  will  seldom  be  blind 
to  the  offense.  Looking,  then,  to  the  average 
results,  the  legislature  has  said  that  the 
owner  must  prevent  at  his  peril  a  vicious  use 
which  can  rarely  be  continued  without  his 
fault.  It  rules  out  inquiry  into  his  excuses 
in  the  particular  instance,  because  such  ex- 
cuses, if  accepted,  would  tend  to  nullify  the 
law.  It  frames  its  rules  to  meet  the  necessi- 
ties of  the  average,  rather  than  the  excep- 
tional case,  and  adjusts  its  penalties  in  cor- 
respondence with  the  common  experience  of 
mankind. 

We  think  that  the  statute,  thus  construed, 
19  a  valid  act  of  legislation.  The  landlord 
who  fails  to  suppress  the  continued  use  of 
his  tenement  for  purposes  of  vice  is  in  the 
plight  of  any  other  owner  who  fails  to  abate 
a  nuisance  on  his  land.  If  the  nuisance  ex- 
ists, he  must  abate  it  at  his  peril,  or  answer 


for  the  consequences.  (Bohan  v.  Port  Jervis 
Gas  Light  Co.  122  N.  Y.  18,  24,  25  N.  E. 
246,  9  L.R.A.  711.)  We  do  not  need  to  de- 
termine now  the  limits  within  which  criminal 
liability  in  the  strict  sense  may  attach  to 
one  as  the  result  of  the  misconduct  of  an- 
other, to  the  master  as  the  result  of  the  mis- 
conduct of  the  servant,  to  [168]  the  landlord 
as  the  result  of  the  misconduct  of  the  tenant 
The  owner  under  this  statute  is  not  charged 
with  any  crime.  He  is  made  subject  to  a 
penalty,  but  the  recovery  is  through  a  civil 
action  and  not  through  criminal  prosecution. 
U.  S.  V.  Regan,  232  U.  S.  37,  34  S.  Ct.  213, 
58  U.  S.  (L.  ed.)  494;  People  v.  Briggs,  114 
K  Y.  56,  20  N.  E.  820;  Kurz  v.  Doerr,  180 
N.  Y.  88,  91,  2  Ann.  Cas.  71,  72  N.  E.  926, 
105  Am.  St.  Rep.  716.  ^The  purpose  of  the 
action  is  not  the  punishment  of  the  defendant 
in  the  sense  legitimately  applicable  to  the 
term,  but  such  action  is  brought  to  recover 
the  penalty  as  a  fixed  sum  by  way  of  indem- 
nity to  the  public  for  the  injury  suffered  by 
reason  of  the  violation  of  the  statute."  Peo- 
ple V.  Briggs,  supra,  at  p.  65.  We  have  no 
doubt  that  an  owner  may  be  made  liable  in 
a  civil  action  for  the  damages  resulting  to 
the  public  from  the  continued  presence  of  a 
nuisance  upon  his  land,  and  that  the  noxious 
use  which  shall  constitute  a  nuisance  may  be 
enlarged  by  legislation.  Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  525,  30  Am.  Rep.  323.  We  have 
no  doubt  that  the  measure  of  this  liability 
may  be  defined,  in  the  discretion  of  the  law- 
makers, by  a  liquidated  penalty.  There  is 
no  claim  that  the  penalty  is  oppressive  in 
amount. 

The  defendant  asks  us  to  test  the  meaning 
of  this  statute  by  standards  applicable  to 
statutes  that  govern  infamous  crimes.  The 
analogy,  however,  is  deceptive.  Tlie  element 
of  conscious  wrongdoing,  the  guilty  mind  ac- 
companying the  guilty  act,  is  associated  with 
the  concept  of  crimes  that  are  punished  as 
infamous.  Ex  p.  Wilson,  114  U.  S.  417,  423,  5 
S.  Ct.  935,  29  U.  S.  (L.  ed.)  89;  Mackin  v. 
U.  S.  117  U.  S.  348,  350,  6  S.  Ct.  777,  29 
U.  S.  (L.  ed.)  909.  Even  there  it  is  not  an 
invariable  element.  Reg.  v.  Prince,  13  Cox 
Crim.  Cas.  (Eng.)  138;  Wharton  Cr.  Law 
[11th  ed.],  section  108.  But  in  the  prosecu- 
tion of  minor  offenses,  there  is  a  wider  range 
of  practice  and  of  power.  Prosecutions  for 
petty  penalties  have  always  constituted  in 
our  law  a  class  by  themselves.  Callan  v.  W^il- 
son,  127  U.  S.  540,  552,  8  S.  Ct.  1301,  32  U. 
S.  (L.  ed.)  223;  Natal  v.  Louisiana,  139  U. 
S.  621,  11  S.  Ct.  636,  35  U.  S.  (L.  ed.)  288; 
Pearson  v.  Wimbish,  124  Ga.  701,  4  Ann.  Caa. 
501,  52  S.  E.  751;  Steinert  v.  Sobey,  14  App. 
Div.  505,  507,  44  N.  Y.  S.  146;  People  [169] 
V.  Justices,  74  N.  Y.  406;  Schick  v,  U.  8.  195 
U.  S.  65,  67,  68,  1  Ann.  Cas.  585,  24  S.  Ct. 
826,  49  U.  S.  (L.  ed.)  99.    That  is  true  though 
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the  prosecution  is  criminal  in  form.  It  is 
fitill  more  plainly  true  where,  as  here,  a 
trifling  penalty  is  imposed  to  be  recovered 
through  civil  remedies.  In  such  cases,  it  is 
enough  that  according  to  common  experience 
there  is  a  more  or  less  constant  relation  be- 
tween the  act  or  omission  against  which  the 
penalty  is  aimed,  and  the  guilt,  whether  due 
to  design  or  to  neglect,  of  the  person  by 
whom  the  penalty  is  payable.  The  legislature 
stops  the  inquiry  when  that  relation  has  been 
ascertained,  rules  out  the  excuses  of  the 
individual,  and  requires  him  at  his  peril  to 
conform  to  the  average  standard  of  conduct 
and  of  knowledge.  Com.  v.  Smith,  166  Mass. 
370,  376,  44  N.  E.  503  j  Com.  v.  Regan,  182 
Mass.  22,  25,  64  N.  E.  407.  The  law  is  not 
oblivious  of  considerations  of  degree.  ''The 
nature  and  extent  of  the  penalty  attached  to 
the  offense,"  said  Wills,  J.,  in  Reg.  v.  Tolson, 
23  Q.  B.  D.  (Eng.)  168,  177,  "may  reason- 
ably be  considered.  There  is  nothing  that 
need  shock  any  mind  in  the  payment  of  a 
small  pecuniary  penalty  by  a  person  who  has 
unwittingly  done  something  detrimental  to 
the  public  interest." 

This  statute,  as  we  have  said,  must  be 
viewed  as  defining,  not  a  crime  in  the  strict 
sense,  but  a  civil  right  of  action  for  the  bene- 
fit of  the  public.  It  does  not  go  so  far,  there- 
fore, as  many  other  statutes  which  have  been 
held  valid  by  the  courts.  We  need  not  now 
decide  whether  we  should  follow  the  ruling 
that  was  made  in  all  the  cases  that  we  cite. 
We  refer  to  them  rather  as  illustrations  of 
a  principle  and  a  tendency.  In  a  recent  case 
in  Massachusetts  (Com.  v.  Mixer,  207  Mass. 
141,  20  Ann.  Cas.  1152,  93  N.  E.  249,  31 
L.R.A.  (N.S.)  467)  a  carrier  transported  liq- 
uors into  a  city  where  a  license  for  the  sale 
of  liquors  had  not  been  granted.  The  defend- 
ant's ignorance  of  the  contents  of  the  pack- 
age was  held  to  be  unavailing  as  a  defense. 
Many  cases  are  collated  in  the  opinion  of  the 
court.  In  Com.  v.  Smith,  166  Mass.  370,  44 
N.  E.  503,  and  in  Com.  v.  Kane,  173  Mass. 
477,  53  N.  £.  919,  a  statute  imposed  a  fine 
[170]  on  any  one  found  present  in  a  gaming 
house  if  implements  of  gaming  were  found 
in  the  same  room.  The  court  held  that  it 
made  no  difference  that  the  defendant  was 
not  proved  to  have  known  of  the  presence  of 
the  implements.  It  said  that  according  to 
common  experience,  presence  in  a  gaming 
house,  with  implements  of  gaming  at  hand,  is 
usually  accompanied  by  knowledge,  and  that 
the  law,  therefore,  may  stop  with  tlie  prelim- 
inary fact.  "It  may  say  that  people  are  not 
likely  to  resort  to  a  common  gaming  house 
without  knowing  it,  and  that  they  must  take 
the  risk  of  knowing  the  character  of  the  place 
to  which  they  resort,  if  the  implements  of 
gaming  are  actually  present."  Many  other 
cases,  both  in  our  own  state  and  elsewhere, 


illustrate  in  varying  forms  the  application 
of  like  principles.  People  v.  West,  106  X.  Y. 
293,  12  N.  E.  610,  60  Am.  Rep.  452;  People 
V.  Werner,  174  N.  Y.  132,  66  N.  E.  667 ;  Peo- 
ple V.  D'Antonio,  150  App.  Div.  109,  134  X. 
Y.  S.  657;  Com.  v.  New  York  Cent.  etc.  R. 
Co.  202  Mass.  394,  16  Ann.  Cas.  587,  132  Am. 
St.  Rep.  507,  23  L.R.A.(N.S.)  350;  Com.  v. 
Gray,  150  Mass.  327,  23  X^.  E.  47;  Com.  v. 
Lavery,  188  Mass.  13,  16,  73  X.  E.  884; 
People  V.  Roby,  62  Mich.  577,  579,  18  N.  E. 
365,  50  Am.  Rep.  270.  In  all  these  cases  the 
statutes  construed  wcnre  made  in  the  exercise 
of  the  police  power,  and  in  all  the  evil  was 
repressed  by  penalties  that  took  no  heed  ol 
the  state  of  mind  of  the  offender. 

We  have  not  yet  referred  to  other  sections 
of  the  staute  which  were  thought  at  the  Ap- 
pellate Division  to  have  a  bearing  on  the 
case  before  us.  Section  150  says  that  a 
person  who  commits  prostitution  in  a  tene- 
ment house,  or  keeps  or  maintains  a  house  of 
prostitution  or  assignation  in  a  tenement, 
shall  be  deemed  a  vagrant  and  shall  be  pun- 
ishable as  such.  Section  151  imposes  a  lien 
of  $1,000  on  a  tenement  house  which  "shall 
be  used  for  the  purpose  of  a  house  of  prosti- 
tution or  assignation  of  any  description,  with 
the  permission  of  the  owner  thereof,  or  his 
agent."  Section  152  says  that  if  the  house 
is  used  for  such  a  purpose  with  the  permis- 
sion of  the  lessee  or  his  agent,  the  lease  shall 
be  terminable  at  the  election  of  the  lessor. 
Section  153  says  that  the  house  "shall  be 
deemed  [171]  to  have  been  used  for  the  pur- 
pose specified  in  the  last  two  sections  with 
the  permission  of  the  owner,  agent  and  lessee 
thereof,"  if  summary  proceedings  to  remove 
the  tenants  are  not  commenced  within  five 
days  after  notice  of  such  unlawful  use,  served 
by  the  proper  department,  and  are  not  there- 
after diligently  prosecuted,  or  if  there  axe 
two  or  more  convictions  in  the  same  house 
within  a  period  of  six  months,  either  under 
section  150  of  the  Tenement  House  Law  or 
under  section  1146  of  the  Penal  Law.  Section 
154  says  that  "in  an  action  to  establish  a  lien 
under  this  article  or  in  any  action  or  pro- 
ceeding for  a  fine,  penalty  or  other  punish- 
ment for  a  violation  of  any  of  the  provisions 
of  this  chapter,  relating  to  prostitution,  as- 
signation or  other  indecency,  proof  of  the  ill- 
repute  or  the  common  fame  of  the  premises 
which  are  the  subject-matter  of  the  action  or 
proceeding  or  of  the  inmates  thereof,  or  of 
those  resorting  thereto  shall  constitute  pre- 
sumptive evidence  and  it  shall  be  presumed 
that  such  use  was  with  the  permission  of 
the  owner,  agent  and  lessee."  It  is  conceded 
that  there  is  no  express  provision  in  any  of 
tliese  sections  by  which  a  violation  of  section 
109  is  made  dependent  upon  the  owner*s. 
knowledge  of  the  offense.  It  is  argued,  how- 
ever, that  they  reveal  a  statutory  plan   or 
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scheme  which  may  be  thus  extended  by  im- 
plication. We  think  the  argument  is  not 
persuasive.  The  legislature  had  no  difficulty 
in  saying  in  so  many  words  that  a  lien  should 
not  be  imposed  under  section  151  unless  the 
use  was  with  the  permission  of  the  owner  or 
his  agent.  It  would  have  been  very  easy  to 
have  been  equally  explicit  in  section  124.  The 
absence  of  like  words  in  section  124  suggests 
a  diflference  and  not  identity  of  meaning.  On 
the  other  hand  we  do  not  think  that  in  con- 
struing a  use  for  prostitution  as  meaning 
more  than  an  isolated  act,  we  impose  upon 
the  public  authorities  the  same  burden  that 
would  rest  upon  them  if  they  were  required 
to  prove  permission.  Continued  use  may,  of 
course,  lead  to  the  inference  of  permission, 
but.  the  inference  is  not  inevitable  and  [172] 
may  sometimes  be  unwarranted.  Where  the 
action  is  under  section  124  for  breach  of  sec- 
tion 109,  the  penalty  follows  the  use  though 
permission  be  disproved. 

Our  conclusion,  therefore,  is  that  the  pen- 
alty is  recoverable  without  reference  to  the 
knowicdege  or  negligence  of  the  owner;  that 
the  imposition  of  such  a  penalty  assumes, 
however,  a  condition  of  permanence  sufficient 
to  constitute  a  use ;  and  that  an  act  of  vice  on 
a  single  day,  followed  at  once  by  the  eviction 
of  the  occupants,  is  insufficient  by  itself  to 
show  that  the  building  has  been  used  for 
prostitution  within  the  meaning  of  the  stat- 
ute. 

The  judgment  should  be  affirmed,  with 
costs. 

Hiscock,  Collin,  Cuddeback,  Hogan  and  Sea- 
bury,  JJ.,  concur;  Willard  Bartlett,  Ch.  J., 
absent. 

Judgment  affirmed. 


NOTl^ 

Validity  and  Construotioia  of  Statute 
Making  Owner  of  Prentices  Liable  for 
Use  Thereof  for  Purpose  of  Prosti- 
tution. 

Statute  Imposing  Penalty  or  Forfeiture: 

Generally,  459. 

Necessity  of  Scienter,  460. 
Statute  Imposing  Criminal  Liability: 

Generally,    461. 

Texas  Statute,    463. 


Statute  Imposing  Penalty  or  Forfeiture. 

Ge?7£BALLY. 

In  several  jurisdictions  statutes  have  been 
enacted  recently  imposing  a  liability  in  the 
nature  of  a  penalty  on  the  owners  of  premises 
used  for  the  purpose  of  prostitution.  The 
statutes  of  Minnesota,  Nebraska  and  Wash- 


ington and,  it  is  said  (State  v.  Emerson,  90 
Wash.  665,  155  Pac.  579)  others  which  have 
not  as  yet  been  judicially  passed  on,  are  very 
similar,  providing  for  the  abatement  as  a 
nuisance  of  a  house  of  prostitution,  the  for- 
feiture of  property  used  therein,  and  the  im- 
position of  a  penalty  on  the  owner  of  the 
premises,  which  stands  as  a  lien  on  the  prem- 
ises. The  New  York  statute,  involved  in 
the  reported  case,  merely  imposes  on  the  own- 
er a  penalty  to  be  recovered  in  a  civil  action. 
The  cases  sustaining  the  forfeiture  provision 
heretofore  referred  to  are  reviewed  in  the 
note  to  State  v.  New  England  Furniture,  etc. 
Co.  Ann.  Cas.  1915D  549.  The  statutes  have 
likewise  been  generally  sustained  with  re- 
spect to  their  other  provisions.  State  v.  New 
England  Furniture,  etc.  Co.  126  Minn.  78, 
Ann.  Cas.  1915D  549,  147  N.  W.  951,  52 
L.R.A.(N.S.)  932;  State  v.  Ryder,  126  Minn. 
95,  147  N.  W.  953;  State  v.  Wheeler,  131 
Minn.  308,  155  N.  W.  90;  State  v.  Fanning, 
97  Neb.  224,  149  N.  W.  413,  modifying  96 
Neb.  123,  147  N.  W.  215 ;  State  v.  Jerome,  80 
Wash.  261,  141  Pac.  753;  State  v.  Schropfer, 
81  Wash.  699,  142  Pac.  1199.  And  sec  the 
reported  case.  Compare  People  v.  City  Pris- 
on, 82  Misc.  525,  143  N.  Y.  S.  912;  State 
V.  Emerson,  90  Wash.  565,  155  Pac.  579.  In 
State  V.  Ryder,  supra,  in  holding  that  the 
statute  under  consideration  was  a  proper  ex- 
ercise of  the  police  power  the  court  said: 
"The  subject-matter  being  within  such  power, 
the  test  is  reasonableness,  which  involves  a 
dual  limitation,  positive  and  negative,  name- 
ly, adaptability  to  the  end  sought  and  ab- 
sence of  excessiveness — the  measure  must,  on 
the  one  hand,  tend  to  accomplish  the  purpose 
of  its  adoption,  and,  on  tlie  other,  must  not 
go  beyond  the  reasonable  demands  of  the  oc- 
casion. In  our  opinion  the  remedies  provided 
by  the  act  stand  the  test." 

A  statute  imposing  a  penalty  on  the  owner 
of  the  premises  as  an  incident  to  the  abate- 
ment of  a  house  of  prostitution  is  not  in- 
validated by  the  fact  that  no  provision  is 
made  therein  for  a  jury  trial.  State  v.  Ryder, 
126  Minn.  95,  147  N.  W.  953;  State  v.  Wheel- 
er, 131  Minn.  308,  155  N.  W.  90;  State  v. 
Fanning,  96  Neb.  123,  147  N.  W.  216,  opinion 
modified^  97  Neb.  224,  149  N.  W.  413.  In 
State  V.  Ryder,  supra,  the  court  said  of  the 
statute  under  consideration :  "We  hold  it  not 
penal,  which  disposes  of  defendants'  main 
contention  regarding  right  to  trial  by  jury, 
and  likewise  of  their  points  based  upon  the 
constitutional  provisions  relating  to  excessive 
fines  and  unusual  punishments,  the  right  to 
be  confronted  by  witnesses,  testifying  against 
one's  self,  bills  of  attainder,  and  ex  post 
facto  laws.  Aa  to  their  claim  of  right  to 
jury  trial,  even  if  the  action  be  held  civil  in 
all  its  details,  it  is  sufficient  to  say  that  in 
its  main  features  the  proceeding  is  unques- 
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tionably  equitable,  and  that  when  a  court  of 
equity  properly  assumes  jurisdiction  of  a 
cause  for  one  purpose  it  acquires  it  for  all 
and  grants  full  relief."  However  in  Tene- 
ment House  Dept.  v.  200  &  202  Manhattan 
Ave.  169  App.  Div.  922,  163  N.  Y.  S.  769, 
it  was  held  that  under  the  New  York  act 
which  contains  no  equity  features  the  defend- 
ant has  a  constitutional  right  to  a  jury  trial. 

Though  the  act  provides  that  the  penalty 
is  to  be  imposed  and  collected  in  the  same 
manner  as  a  tax,  it  is  not  a  tax  within  a 
constitutional  provision  as  to  taxation.  State 
V.  Ryder,  126  Minn.  96,  147  N.  W.  953;  State 
V.  Wheeler,  131  Minn.  308,  155  N.  W.  90; 
State  V.  Jerome,  80  Wash.  261,  141  Pac.  753; 
State  V.  Schropfer,  81  Wash.  699,  142  Pac. 
1199.  In  State  v.  Wheeler,  supra,  it  was 
claimed  that  since  the  $300  penalty  was  in 
the  nature  of  a  tax,  and  the  act  originated  in 
the  Senate,  it  was  unconstitutional  within 
the  provision  of  the  Constitution  (Art.  4, 
§  10 )  that  all  bills  for  raising  revenue  should 
originate  in  the  House.  The  court  said :  ''It 
Is  provided  that  the  so-called  'penalty'  shall 
be  collected  as  a  tax  is  collected.  It  is  ex- 
tended against  the  property.  When  collected 
it  is  to  be  applied  in  payment  of  the  expenses 
incident  to  the  abatement.  The  action  of  the 
$300  is  in  aid  of  the  equitable  proceeding  for 
the  abatement  of  the  nuisance.  The  act  might 
have  called  it  costs  had  it  chosen.  It  called 
it  a  penalty  and  provided  for  its  collection 
as  taxes  are  collected.  It  might  have  called 
it  costs  and  made  it  a  direct  lien  collectable 
in  some  other  way.  We  are  very  clear  that 
it  is  not  a  tax  within  the  meaning  of  the 
constitutional  provision  requiring  that  bills 
for  the  raising  of  revenue  shall  originate  in 
the  House." 

If  the  statute  is  for  any  reason  invalid  as 
a  penal  law  it  cannot  be  sustained  as  a  tax. 
State  V.  Emerson,  90  Wash.  665,  155  Pac. 
579,  wherein  the  court  said:  "It  will  not  be 
contended  that  an  owner  without  notice  is 
liable  to  pay  the  charge  upon  his  property 
if  it  be  a  penalty.  But  it  is  said  that  the 
imposition  is  a  tax  which  the  owner  of  the 
property  must  pay  as  a  'deterrent.'  ,  .  . 
A  penalty  cannot  be  converted  into  a  tax  by 
naming  it  a  tax.  The  character  of  the  im- 
position depends  upon  the  purpose  and  objects 
of  the  law,  and  its  results  as  they  affect  per- 
sons and  property.  It  may  be  said  to  the 
credit  of  the  legislature  of  Minnesota  that 
it  resorted  to  no  subterfuge  in  drafting  its 
Red  Light  Law.  It  called  the  imposition  a 
pdialty,  as,  in  truth,  it  is.  A  tax  is  a  thing 
general  in  its  application,  a  charge  upon  per- 
sons or  property  or  classes  of  property.  Taxes 
are  designed  and  laid  primarily  for  the  sup- 
port of  the  government,  and  their  imposition 
implies  a  levy  by  the  administrative  officers 
of   the   government,   equalization   subject   to 


judicial  review,  and  payment  into  a  fund 
previously  established  by  law.  Whereas,  a 
penalty  is  a  thing  imposed  by  way  of  punish- 
ment for  the  violation  of  some  statute.  By 
the  terms  of  the  Red  Light  Law,  the  charge 
is  put  upon  property  in  gross,  and  not  ac- 
cording to  its  value,  and  to  hold  that  such  a 
charge,  when  put  upon  an  innocent  owner,  is 
an  occupation  tax  or  a  'deterrent,'  is  to  defy 
all  rules  of  construction,  albeit,  a  penalty 
may  be  collected  by  civil  process.  Such  a 
charge  is  always  held  to  be  a  penalty 
when  laid  upon  the  innocent.  The  dis- 
tinction between  a  tax  and  a  penalty  has 
been  drawn  in  many  decisions.  .  .  .  But 
to  inquire  whether  such  a  charge,  as  ia  here 
imposed,  is  a  tax  or  a  penalty  is  a  splitting 
of  hairs,  for  the  cigarette  cases  cited  are  not 
in  conflict  with  our  holding.  For,  whether 
the  charge  be  held  to  be  a  penalty  or  a  tax, 
it  can  be  collected  if  there  be  due  process  of 
law — an  opportunity  to  be  heard  before  a 
proper  tribunal.  The  cigarette  law  made  such 
provision.  Under  it  the  owner  may,  within 
a  certain  time,  make  application  for  the  re- 
mission of  the  tax.  In  the  opinion  of  the 
court  (Hodge  v.  Muscatine  County,  196  U.  S. 
276,  25  S.  Ct.  237,  49  U.  S.  (L.  ed.)  477)  it  is 
noted  that  the  defense  there  made,  that  the 
owner  lived  in  the  state  of  Illinois  and  had  no 
knowledge  whatever  of  the  misuse  of  her  prop- 
erty and  never  consented  thereto,  was  un- 
availing because  she  did  not  allege  that  she 
did  not  have  knowledge  within  ample  time  to 
make  application  for  the  remission  of  the 
'tax.'  The  reasoning  of  that  case  would 
imply,  at  least,  that  whether  the  charge  be 
a  penalty  or  a  tax,  it  could  be  collected  if 
the  owner  were  given  an  opportunity  to  con- 
test its  imposition  for  lack  of  notice.  In  this 
case,  if  the  contention  of  the  relator  be  sus- 
tained, there  would  be  no  opportunity  to 
contest;  the  penalty  would  follow  the  simple 
fact  of  ownership,  however  innocent  the  owner 
might  be." 

Necessity  or  Scibntee. 

None  of  the  acts  which  impose  a  penalty 
on  the  owner  of  premises  used  for  the  pur- 
pose of  prostitution  specifically  confine  the 
liability  to  ah  owner  who  "knowingly"  per- 
mits his  property  so  to  be  used.  So  far  as 
the  abatement  of  the  prohibited  use  of  prem- 
ises is  concerned,  no  notice  to  the  owner  is 
required,  the  proceeding  being  equitable  and 
directed  specifically  to  the  abatement  of  a 
nuisance.  State  v.  Wheeler,  131  Minn.  308, 
155  N.  W.  90;  State  v.  Fanning,  96  Neb. 
123,  147  N.  W.  215.  97  Neb.  224,  149  N.  W. 
413;  State  v.  Emerson,  90  Wash.  565,  155 
Pac.  579.  In  People  v.  Warden  of  City  Pris- 
on, 82  Misc.  525,  143  N.  Y.  S.  912,  the  New 
York  act  imposing  a  penalty  was  held  to  be 
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unconstitutional  because  of  its  failure  to 
limit  its  scope  to  owners  having  knowledge 
that  their  premises  were  used  for  the  for- 
bidden purpose.  But  in  the  reported  case 
the  act  is  sustained  and  it  is  held  that  the 
liability  is  imposed  without  reference  to  the 
owner's  knowledge,  but  that  to  render  him  lia- 
ble the  use  of  the  premises  must  be  so  far 
permanent  or  habitual  that  proper  diligence 
on  the  owner's  part  would  discover  it.  *'The 
legislature  has  said,"  says  the  court,  "that 
the  owner  must  prevent  at  his  peril  a  vicious 
use  which  can  rarely  be  continued  without 
his  fault."  The  prohibition  is  not  dependent, 
it  is  held,  on  actual  knowledge;  it  is  an  ab- 
solute prohibition  based  on  the  assumption 
that  *'the  diligent  owner  will  seldom  be  blind 
to  the  offense."  See  also  Tenement  House 
Dept.  V.  Whitney,  84  Misc.  64,  146  N.  Y.  S. 
1011. 

The  Minnesota  act  makes  the  general  repu- 
tation of  a  house  as  one  of  prostitution  pre- 
sumptive evidence  of  the  owner's  knowledge 
of  its  use  for  that  purpose.  The  validity  of 
that  provision  has  been  sustained  on  the 
ground  that  the  legislature  has  full  power  to 
regulate  the  burden  of  proof.  State  v.  New 
England  Furniture,  etc.  Co.  126  Minn.  78, 
Ann.  Cas.  1915D  640,  147  N.  W.  961.  In 
State  V.  Wheeler,  131  Minn.  308,  156  N.  W. 
90,  it  was  said:  "It  is  claimed  by  the  de- 
fendant, Mrs.  Wheeler,  that  she  was  without 
notice  that  a  nuisance  was  maintained.  That 
she  had  no  actual  notice  or  any  kind  of  per- 
sonal notice  is  without  question.  She  was 
an  elderly  lady,  88  years  of  age,  and  lived 
at  Excelsior.  Her  son  had  charge  of  the 
rental  of  the  property.  Of  course  she  is  bound 
by  the  knowledge  of  her  agent.  An  owner 
cannot  leave  his  property  in  the  hands  of  an 
agent  and  avoid  abatement  proceedings  by 
showing  lack  of  personal  knowledge.  If  his 
agent  knows,  he  knows.  And  an  agent  can- 
not be  blind  to  the  surroundings  and  fail  to 
observe  what  all  others  see.  There  were  some 
suspicious  circumstances.  Counsel  for  the 
state  fear  that  a  holding  that  notice  of  the 
nuisance  must  be  shown  in  the  owner,  before 
the  penalties  of  the  act  can  be  imposed  upon 
him,  will  render  the  abatement  act  ineffective. 
We  do  not  share  this  fear.  The  act  is  dras- 
tic, and,  while  cumbersome  and  clumsily 
drawn,  it  can  be  made  of  effective  use  if 
properly  administered.  The  feature  which 
gives  it  effect  is  the  equitable  character  of 
the  proceeding  with  the  statutory  remedies 
afiixed.  The  proceeding  is  put  in  the  district 
court.  There  is  no  jury.  General  reputation 
is  made  evidence  both  of  the  fact  of  nuisance 
and  of  knowledge  in  the  owners." 

In  State  v.  Emerson,  90  Wash.  666,  165 
Pac.  579,  the  penal  provision  of  the  Washing- 
ton act  was  construed  and  limited  to  owners 
having  notice  either  actual  or  constructive 


of  the  use  to  which  the  premises  were  de- 
voted. The  court  summed  up  its  conclusions 
as  follows:  *'We  hold  that  the  penalty  of 
$300  may  be  imposed  if  the  owner  or  his 
agent  have  actual  knowledge  of  the  misuse  of 
his  property,  or,  if  the  reputation  of  the 
place,  when  considered  in  the  light  of  all  the 
facts  and  circumstances,  is  such  as  to  war- 
rant a  jury  in  saying  that  he  should  have 
known  the  character  of  the  place,  or  the  uses 
to  which  it  was  put;  that  is  to  say,  he  must 
have  notice,  actual  or  constructive.  The  fact 
that  the  law  does  not  provide,  in  terms,  for 
notice,  as  did  the  mulct  liquor  laws  to  which 
we  have  referred,  does  not  bear  upon  the 
case.  To  have  so  provided,  would  have  been 
to  say  no  more  than  the  law  demands.  The 
keeping  of  a  bawdy  house  was  an  indictable 
nuisance  at  common  law  (Bishop,  New  Crim- 
inal Law,  ch.  66),  and  to  hold  with  respond- 
ent would  put  a  greater  burden  upon  an 
owner  of  property  in  an  equitable  proceeding 
than  in  a  criminal  action.  It  would  be  a 
thing  unheard  of  and  unparalleled  in  the 
history  of  jurisprudence.  The  question  is 
new  and  an  open  one  in  this  state.  We  may 
reasonably  expect  that  the  law  will  be  vigor- 
ously enforced  and  that  the  question  dis- 
cussed will  frequently  recur.  For  this  reason,, 
we  have  endeavored  to  reason  it  out  along  the 
lines  of  common  sense  and  well  established 
principles  and  as,  we  believe,  the  legislature- 
intended.  Any  other  conclusion  would  put  a 
penalty,  not  upon  a  prohibited  business,  but. 
upon  rightful  and  lawful  ownership  of  prop- 
erty. Our  holding,  while  having  merit  to 
hold  every  guilty  person,  will  have  the  virtue 
of  protecting  the  innocent,  not  only  in  their 
persons  and  property,  but  in  their  reputa- 
tions. We  are  not  unmindful,  and  the  legis- 
lature was  not  unmindful,  of  the  fact  that 
there  are  thousands  of  good  law-abiding 
Christian  people  in  this  state  who  own  dwell- 
ing houses  and  other  buildings,  and  who  rent 
them  to  others.  To  charge  them  as  parties 
to  the  maintenance  of  a  house  of  prostitution,, 
however  innocent  of  wrongdoing,  and  with- 
out a  showing  of  notice,  actual  or  construc- 
tive, would  be  to  shock  all  sense  of  justice 
and  make  the  law  a  dragnet  for  virtue  rather 
than  a  weapon  for  the  slaying  of  vice;  for 
no  man  can  close  his  eyes  to  the  fact  that  the 
penalty  falls  upon  the  property  and  reputa- 
tion of  the  owner.  The  actual  wrongdoer  is 
generally,  as  shown  by  our  own  cases,  irre- 
sponsible in  property  and  without  reputa- 
tion." 

Statute  Imposing  Criminal  Liahility, 

Generally. 

In  a  number  of  jurisdictions  statutes  have 
been  enacted  which  make  it  a  criminal  offense: 
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to  lease  property  knowing  that  it  is  to  be 
used  for  the  purpose  of  prostitution  or  to  per- 
mit a  lessee  to  use  it  for  that  purpose.  Stat- 
utes of  that  kind  are  held  to  create  two  dis- 
tinct offenses:  (1)  Letting  the  house  know- 
ing the  intention  of  the  lessee  to  use  it  for  the 
purpose  of  prostitution;  and,  (2)  permitting 
a  lessee  so  to  use  it.  State  v.  Abrahams,  6 
la.  117,  71  Am.  Dec.  399;  State  v.  Des  Moines 
Union  R.  Co.  137  la.  570,  116  N.  W.  232; 
Crofton  V.  State,  25  Ohio  St.  249. 

In  State  v.  McGiniey,  163  Wis.  5,  140  N.  W. 
332,  it  was  held  that  it  was  not  essential 
to  the  lessor's  liability  that  the  prohibited 
use  should  continue  for  any  particular  length 
of  time. 

In  Oligschlager  v.  Territory,  15  Okla.  141, 
79  Pac.  913,  reversed  on  other  grounds  146 
Fed.  131,  the  court  construed  a  statute  (Sess. 
Laws  1903,  c.  14,  p.  153,  §  7 )  providing  that 
"every  person  who  lets  any  building  or  por- 
tion of  any  building  knowing  that  it  is  in- 
tended to  be  used  for  any  purpose  punishable 
by  this  chapter,  or  who  otherwise  permits  any 
building  or  portion  of  a  building  to  be  "Bo 
used,  is  guilty  of  a  misdemeanor"  but  pro- 
viding  no  penalty.    The  court  held  that  under 
the  proper  construction  of  that  section,  when 
«.  person  lets  or  otherwise  permits  any  build- 
ing to  be  "used"  as  a  place  for  persons  to 
visit    for    unlawful    sexual    intercourse,    he 
billows  it  to  be  "kept"  for  that  purpose  within 
:a  statute  fixing  the  penalty  for  so  doing. 

Under  a  statute  making  it  a  criminal 
^offense  knowingly  to  lease  property  to  be  used 
for  the  purpose  of  prostitution  actual  knowl- 
edge by  the  lessor  of  the  intended  use  at  the 
time  of  the  leading  is  essential.  People  ▼. 
Saunders,  29  Mich.  269;  State  v.  Leach,  50 
Mo.  535;  Drake  v.  State,  14  Neb.  535,  17 
N.  W.  117;  McRae  v.  Cassan,  15  N.  M.  496, 
110  Pac.  574. 

Where  the  statute  makes  it  an  offense  for 
an  owner  knowingly  "to  permit"  his  property 
to  be  used  for  the  purpose  of  prostitution,  an 
owner  is  liable  who,  with  knowledge  that  his 
property  is  so  used  by  a  tenant,  fails  to  pre- 
vent that  use.  Territory  v.  Stone,  2  Dak. 
155,  4  N.  W.  697;  People  v.  Friend,  178  111. 
App.  95.  In  tlie  case  first  cited  it  was  said: 
"It  is  true  that  the  words  *to  permit'  are 
sometimes  used  as  the  equivalent  of  *to  con- 
sent to.'  But  what  is  the  fair  and  ordinary 
import  of  tlie  word  'permits,'  as  it  is  em- 
ployed in  the  code?  Does  it  mean  'allows'? 
Or  leas  strictly,  'tolerates'  or  'suffers'? — as,  to 
tolerate  a  nuisance.  When  it  is  said  that  a 
man  permits  a  building  to  be  so  used,  does  it 
not  commonly  mean  that  he  suffers,  or  allows, 
it  to  be  done  without  interference  or  prohibi- 
tion? And  that  he  allows  or  permits  nega- 
tively, by  not  preventing?  Yet  the  court 
instructed  the  jury  that  'a  mere  failure  on 
his  part  to  interfere,  or  to  prosecute,  bo  as  to 


prevent  the  alleged  illegal  use,  is  not  enough;' 
and  further,  that  'the  defendant  is  not  re- 
quired to  show  steps  taken  by  him  to  mani- 
fest his  dissent.'  Tlie  jury  were  instructed 
that,  apart  from  all  this,  and  beyond  it,  they 
must  find  acts  and  circumstances  to  satisfv 
them  that  the  defendant  having  knowledge 
of  such  unlawful  use  and  purpose,  not  only 
remained  inactive,  but  directly  or  tacitly  con- 
sented. A  man  may  allow  or  permit,  by  mere- 
ly abstaining  from  prevention,  when  he  has 
the  power  to  prevent.  He  may  tolerate  or 
suffer  (and  thereby  permit)  a  state  of 
things,  and  by  such  permittance  not  wholly 
approve  of  it.  But  as  to  the  particular  law 
under  consideration,  his  such  permittance 
should  not  render  him  inexcusable,  else  the 
object  of  the  law  would  not  be  effected,  and 
public  justice  would  not  be  promoted.  For 
although  not  entirely  approving,  yet  being 
the  owner  and  having  full  power  of  control, 
he  thereby  aids,  countenances,  and  abets  in 
the  commission  of  a  misdemeanor,  and  bv 
the  reason  of  the  law,  becomes  a  principal. 
Every  one  must  so  use  his  own  rights,  and 
his  own  property,  as  not  to  infringe  upon  the 
rights  of  others.  In  order  to  protect  society 
and  to  shield  public  morals,  it  is  but  reason- 
able that  every  owner  of  a  building  should 
so  control  his  property,  as  not  to  allow,  or 
suffer,  or  to  permit  its  use  and  occupation 
for  lewd,  obscene,  or  other  prohibited  pur- 
poses. The  owner  along  with  his  rights,  has 
also  public  duties  to  perform.  If  he  so  allows 
or  suffers  his  property  to  be  used,  by  the 
law,  as  well  as  in  ethics,  he  becomes  a  prin- 
cipal mover,  and  a  regular  participant,  in  the 
public  offense.  In  regard  to  this  law,  the 
owner  who,  having  knowledge,  can  and  does 
iK)t  forbid  or  prevent,  might  safely  be  deemed 
to  have  permitted  it.  Therefore,  when  viewed 
in  the  light  of  this  usual  acceptation  and 
•common  import  of  the  word,  if  the  defendant 
were  the  owner  and  had  control;  and  if  he 
had  knowledge  of  the  illegal  use;  and  yet  if 
he  remained  passive  without  wholly  approv- 
ing or  consenting,  but  failed  to  interfere  so  as 
to  forbid  or  prevent,  he  should  be  considered, 
without  other  proof,  as  permitting  the  build- 
ing to  be  so  used.  His  mere  inaction  in  these 
regards,  would,  it  seems,  under  such  circum- 
stances, be  deemed  sufficient,  in  the  absence 
of  all  other  evidence  of  consent  or  permission. 
Under  the  instructions,  the  jury  were  to  find 
something  more  than  ina<;tivity  in  order  to 
arrive  at  a  direct  or  an  implied  consent. 
That  the  word  'permits'  as  used  in  section 
372  should  be  construed  as  if  written  'allows' 
is  apparent  from  section  393,  in  relation  to 
the  keeping  of  gambling  establishments.  The 
language  there  is,  'who  knowingly  lets  the 
same,'  (a  building,  etc.)  or  allows  it  to  be 
used  or  occupied  for  gambling.'  "  In  Graeter 
V.  State,  105  Ind.  271,  4  N.  E.  461,  it  was 
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held  that  it  was  not  necessary  to  prove  that 
the  landlord  had  personally  witnessed  acts 
•of  prostitution  in  the  house  or  that  he  had 
been  notified  thereof  by  persons  who  had 
witnessed  them,  but  that  his  knowledge  might 
be  proved  by  circumstances  satisfying  a  jury 
that  he  had  knowledge  of  the  use  to  which 
the  premises  were  put.  In  People  v.  Friend, 
378  111.  App.  95,  a  conviction  of  "knowingly 
permitting''  premises  to  be  used  as  a  house 
of  prostitution  was  upheld,  it  appearing  that 
the  owner  lived  next  door,  and  that  the  place 
was  so  openly  and  ilagi-antly  used  and  occu- 
pied for  the  practice  of  prostitution  or  lewd- 
ness  as  to  compel  the  conclusion  that  he  had 
knowledge  thereof. 

Texas  Statute.  ' 

A  Texas  statute  passed  in  1889  (Act  April 
4,  1889,  amending  Pen.  Code  §  341)  provided 
as  follows:  "Any  owner,  lessee,  or  tenant 
who  shall  keep,  or  be  concerned  in  keeping,  or 
knowingly  permit  the  keeping  of,  a  disorderly 
house,  in  any  building,  edifice,  or  tenement 
owned,  leased,  or  occupied  by  him,  shall  be 
-deemed  guilty  of  keeping,  or  being  concerned 
in  keeping,  or  knowingly  permitting  to  be 
kept,  as  the  case  may  be,  a  disorderly  house, 
and  shall  be  punished,''  etc.  A  later  act 
(Pen.  Code  1911,  art.  500)  provides  as  fol- 
low^s:  "Any  person  who  shall,  directly  or  as 
agent  for  another,  or  through  any  agent, 
keep  or  be  concerned  in  keeping,  or  aid  or 
assist  or  abet  in  keeping,"  a  bawdy  house  or  a 
disorderly  house,  in  any  house,  building,  edi- 
fice or  tenement  owned,  leased,  occupied  or 
controlled  by  him,  directly  as  agent  for  an- 
other, or  through  any  agent,  shall  be  deemed 
guilty  of  keeping,  or  being  concerned  in 
keeping,  or  knowingly  permitting  to  be  kept, 
as  the  case  may  be,  a  bawdy  house  or  a  dis- 
orderly house,  as  the  case  may  be,  and,  on 
conviction,  shall  be  punished."  In  order  to 
convict  under  the  act  of  1889,  it  is  necessary 
to  show  that  the  accused  is  either  the  owner, 
tenant  or  lessee  of  the  alleged  disorderly 
house.  Lamar  v.  State,  30  Tex.  App.  693, 
18  S.  W.  788 ;  Mitchell  v.  State,  35  Tex.  Crim. 
311,  30  S.  W.  810;  Humphries  v.  State  (Tex.) 
68  S.  W.  681.  But  evidence  that  the  defend- 
ant was  in  possession  or  in  actual  control 
of  the  houses  has  been  held  to  be  sufficient 
to  establish  ownership  for  the  purposes  of  the 
prosecution,  though  he  was  not  the  owner 
of  the  fee,  or  a  tenant  or  lessee.  Flynn  v. 
State,  35  Tex.  Crim.  220,  32  S.  W.  1041; 
Stone  V.  State  (Tex.)  85  S.  W.  807.  So  in 
order  to  constitute  the  offense,  it  has  been 
held  that  it  is  not  necessary  to  show  any 
actual  lease  or  rental  of  the  house  by  the 
defendant  to  the  inmates.  Stratton  v.  State 
(Tex.)   44  S.  W.  506. 

Where   it  appeared  that  all   that  the  de- 
fendant did  to  prevent  his  house  from  being 


kept  as  a  disorderly  house  was  to  request,  in 
writing,  his  tenant  to  vacate  the  premises, 
it  was  held  that  this  was  not  a  compliance 
with  the  statute.  Willis  v.  State,  34  Tex. 
Crim.  148,  29  S.  W.  787. 

Apparently  the  only  change  introduced  by 
the  later  act  is  that  under  that  act  it  is  not 
necessary  in  order  to  sustain  a  conviction 
for  the  defendant  to  be  either  the  owner, 
lessee  or  tenant,  but  that  it  is  sufficient  if  he 
keeps  the  house  or  is  concerned  in  any  way  in 
keeping  it.  Clifford  v.  State  (Tex.)  178  S.  W. 
365. 
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Relisions  Societies  —  Monastie   Order 
—  Terminatioii  of  MembersMp. 

Membership  in  a  monastic  brotherhood  is 
not  terminated  by  absence  from  the  Abbey 
while  engaged  in  pastoral  work,  where  such 
absence  was  with  the  consent  of  the  Abbot, 
and  the  absent  member  was  subject  to  recall 
at  any  time. 
Property  Rights  of  Member  «  Release 

from  Rules. 

A  special  permission  grranted  by  the  Abbot 
of  a  monastic  brotherhood  to  enable  a  mem- 
ber to  retain  and  use  for  charitable  purposes 
the  proceeds  of  his  literary  labors  did  not, 
and  could  not,  release  him  from  the  agree- 
ment expressed  in  the  constitution  of  the 
brotherhood,  that  the  gains  and  acquisitions 
of  members  shall  belong  to  the  Order,  al- 
though its  rules  recognize  the  right  of  a 
member  to  keep  whatever  the  Abbot  permits 
him  to  have. 

Surrender  of   Property   Rights  —  Va- 
lidity. 

The  agreement  expressed  in  the  constitu- 
tion of  a  monastic  brotherhood  incorporated 
by  special  act,  that  the  gains  and  acquisi- 
tions of  members  shall  belong  to  the  Order, 
is  not  opposed  to  public  policy,  where  the 
constitution  expressly  recognizes  the  privilege 
of  withdrawal;  and  the  Order  is  therefore 
entitled  to  all  the  personal  property  left  by 
a  deceased  member,  including  that  derived 
from  his  literary  labors. 

[See  note  at  end  of  this  case.] 
Property  Held  by  Member  —  Charging 

with  Trust. 

The  equitable  ownership  of  the  copyrights 
obtained  by  a  member  of  a  monastic  brother- 
hood, and  of  the  proceeds  of  his  literary 
labors,  vested  in  the  Order  under  an  agree- 
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ment  in  the  constitution  that  the  gains  and 
acquisitions  of  members  shall  belong  to  the 
Order,  and  as  to  both  the  member  stood  in 
the  position  of  a  trustee. 

Idmitation.  of  Actions  —  Enforoement 
of  Trust  «  Aooraal  of  Right  of  Ac- 
tion. 

The  six  years'  limitation  prescribed  by 
Minn.  Laws  1905,  §  4076,  for  actions  to 
enforce  a  trust,  does  not  begin  to  run  against 
a  suit  by  a  monastic  brotherhood  to  enforce 
its  equitable  ownership  under  the  constitu- 
tion of  the  Order  in  the  gains  and  acquisi- 
tions of  a  member  until  the  latter's  death, 
where  there  is  no  repudiation  of  the  trust 
during  his  lifetime. 

Certiorari  to  United  States  Circuit  Court 
of  Appeals,  Eighth  Circuit. 

Action  to  establish  title  to  personal  prop- 
erty. Order  of  St.  Benedict  of  New  Jersey, 
plaintiff,  and  Albert  Steinhauser,  individually 
and  as  administrator,  etc.,  defendant.  Judg- 
ment for  plaintiff  in  United  States  Circuit 
Court,  District  of  Minnesota.  Judgment  re- 
versed by  Circuit  Court  of  'Appeals.  Plaintiff 
brings  certiorari.  The  facts  are  stated  in  the 
opinion.     Kevebsed. 

Morgan  J,  O'Brien,  Frederick  C.  Oladden, 
Otto  Kueffner  and  Albert  Bchaller  for  peti- 
tioner. 

William  E.  Pitzer  and  William  Hay^cao'd 
for  respondent. 

[641]  Hughes,  J. — ^This  suit  was  brought 
by  The  Order  of  St.  Benedict  of  New  Jersey, 
a  corporation  of  that  State,  to  establish  its 
title  to  personal  property  left  by  Augustin 
Wirth,  deceased,  a  member  of  the  Order  who 
died  at  Springfield,  Minnesota,  in  December, 
1901.  The  defendant,  Albert  Steinhauser, 
as  administrator  of  the  estate  of  the  dece- 
dent, holding  letters  from  the  Probate  Court 
of  Brown  County,  Minnesota,  filed  a  cross- 
bill asserting  ownership  in  his  representa- 
tive capacity  and  praying  discovery  and  ac- 
count with  respect  to  whatever  part  of  the 
estate  had  come  Into  the  complainant's  pos- 
session. The  Circuit  Court  entered  a  decree 
dismissing  the  cross-bill  and  granting  the  re- 
lief sought  by  the  complainant's  bill.  179 
Fed.  Rep.  137.  The  Circuit  Court  of  Appeals 
reversed  this  decree,  directing  the  dismissal 
of  the  original  bill  and  the  granting  of  the 
prayer  of  the  cross-bill.  194  Fed.  Rep.  289. 
Certiorari  was  allowed. 

The  monastic  brotherhood  known  as  the 
Order  of  St.  Benedict  was  established  by 
St.  Benedict  in  the  early  part  of  the  sixth 
century  at  Subiaco,  Italy,  whence  it  spread 
over  western  Europe.  It  was  brought  to 
the  United  States  in  1846.  The  members  of 
the  brotherhood  follow  what  is  known  as 
*The  Rule  of  St.  Benedict,'  a  collection  [642] 


of  mandates  essentially  unchanged  from  the 
beginning.  The  vows  are  those  of. obedience, 
stability,  chastity  and  poverty. 

We  are  not  concerned  in  the  present  case 
with  any  question  of  ecclesiastical  require- 
ment or  monastic  discipline.  The  question 
is  solely  one  of  civil  rights.  The  claim  in 
suit  rests  upon  the  constitution  of  the  com- 
plainant corporation,  and  the  obligations 
inherent  in  membership. 

The  Order  of  St.  Benedict  of  New  Jersey 
was  incorporated  in  1868  by  special  act  of 
the  legislature  of  that  State.  The  incorpo- 
rators were  described  as  'being  a  society  of 
religious  men  living  in  conununity  and  de- 
voted to  charitable  works  and  the  educa- 
tion of  youth.'  The  corporation  was  em- 
powered to  hold  property  and  to  make  by- 
laws for  the  government  of  the  Order,  pro- 
vided that  these  should  not  be  repugnant  to 
the  Constitution  of  the  United  States  or  of 
the  State  of  New  Jersey,  that  the  clear  year- 
ly income  of  the  real  estate  should  not  ex- 
ceed a  sum  stated,  and  that  no  one  should 
remain  an  incorporator  'except  regular  mem- 
bers of  said  religious  society,  living  in  com- 
munity and  governed  by  the  laws  thereof.' 
Under  this  charter  the  Order  adopted  a  con- 
stitution, among  the  provisions  of  which  are 
the  following: 

"Section  XI.  Membership  is  lost  at  once: 

"1.  By  being  dismissed  according  to  the 
disciplinary  statutes  of  the  Order  of  St. 
Benedict  of  New  Jersey  approved  of  by  Pope 
Pius  IX  for  the  American  Cassiness  Congre- 
gation of  Benedictines. 

"2.  By  volimtarily  leaving  the  Order  for 
any  purpose  whatsoever. 

"3.  By  joining  any  other  order  or  secret 
society  or  any  other  religious  denominations. 

"Section  XII.  Since  the  Order  of  St.  Bene- 
dict of  New  Jersey  is  solely  a  charitable  in- 
stitution, the  real  estate  of  said  Order  and 
the  individual  earnings  of  its  members,  are 
and  must  be  considered  as  common  property 
of  the  [643]  Order  of  St.  Benedict  of  New 
Jersey  from  which  the  members  of  said  Order 
derive  their  support  and  the  balance  of  which 
income  and  property  should  serve  for  follow- 
ing up  and  carrying  out  the  charitable  ob- 
jects of  the  Order. 

"It  is  therefore  agreed  upon  by  all  the 
members  of  the  said  Order  of  St.  Benedict 
of  New  Jersey  that  no  member  can  or  will 
claim  at  any  time  or  under  any  circum- 
stances more  than  their  decent  support  for 
the  time  for  which  they  are  members  of  the 
Charter  of  the  Order  of  St.  Benedict  of  New 
Jersey,  and  no  further. 

"And,  moreover,  that  each  member  indi- 
vidually pledges  himself  to  have  all  prop- 
erty, which  he  now  holds  or  hereafter  may 
hold,  in  his  own  name  conveyed  as  soon  as 
possible,  to  the  legal  title  of  the  Order  of 
St.  Benedict  of  New  Jersey." 
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Augustia  Wirth  was  born  in  Bavaria  in 
1828.  He  came  to  this  country  in  1851; 
and,  in  the  next  year,  he  took  the  solemn 
V0W3  of  the  Order  at  St.  Vincent's  Abbey  in 
Pennsylvania  and  was  ordained  to  the  priest- 
hood. For  a  few  years  he  had  charge  of  a 
church  at  Greenburgh,  Pennsylvania,  near 
St.  Vincent's,  and  in  1857  he  went  to  Kansas 
where  he  established  a  college  and  a  church 
which  afterwards  became  an  abbey.  He  con- 
tinued his  work  in  Kansas  until  1868  and 
then  was  sent  to  Minnesota  where  he  re- 
mained until  1875.  He  then  resumed  his 
pastorate  at  Greenburgh,  Pennsylvania,  and 
later  had  charge  of  a  parish  at  Elizabeth, 
New  Jersey,  until  1887.  It  is  evident  that 
while  in  Kansas  he  had  joined  the  mon<istery 
of  St.  Benedict  there  established  and  in  1887, 
with  the  permission  of  both  Abbots,  he  trans- 
ferred his  stability  to  St,  Mary's  Abbey  in 
Newark,  New  Jersey,  the  home  of  the  com- 
plainant, the  New  Jersey  Order,  of  which 
he  thus  became  a  member.  He  remained  con- 
tinuously at  this  Abbey  for  about  two  years, 
until  1889;  he  was  in  ill-health  and  was 
taken  care  of  by  the  Order.  He  was  then 
sent  to  a  church  in  Wilmington,  Delaware, 
and  after  a  few  [644]  months  he  returned 
to  his  pastorate  in  Elizabeth,  New  Jersey, 
in  which  he  continued  until  1897.  After 
traveling  for  some  time  in  Europe  for  his 
health,  visiting  Rome  and  various  monas- 
teries, he  took  a  parish,  in  1898,  at  Spring- 
field, Minnesota,  with  the  requisite  permis- 
sion ad  tempus  from  the  Abbot  of  St. 
Marv^s  and  there  he  remained  until  his 
death.  At  the  request  of  the  New  Jersey 
Abbot  he  was  buried  in  the  cemetery  of  the 
Benedictine  Order  in  Minnesota.  The  Cir- 
cuit Court  found  that  his  membership  in  the 
complainant  Order  continued  to  the  last, 
and  this  finding  was  not  disturbed  by  the 
Circuit  Court  of  Appeals.  We  regard  the 
fact  as  satisfactorily  established.  His  ab- 
sence from  the  Abbey  when  engaged  in  pas- 
toral work  was  upon  the  consent  of  the  Ab- 
bot and  he  was  subject  to  recall  at  any  time. 

Father  Wirth  published  many  works  on 
religious  subjects.  He  obtained  copyrights 
for  his  books,  and  made  his  contract  with 
the  publishers,  in  the  name  of  "Augustine 
Wirth,  0.  S.  B.'*  The  property  here  in  ques- 
tion consists  chiefly  of  the  proceeds  received 
from  sales  of  these  books  (including  notes 
and  mortgages  in  which  they  had  been  in- 
vested), credits  on  account  of  sales  made  be- 
fore and  cfter  his  deatli,  and  the  copyrights. 
He  received  the  royalties  personally  during 
his  lifetime;  and  after  his  death,  until  Oc- 
tober 17,  1906  (when  suit  was  brought 
against  the  publishers  by  the  administra- 
tor), the  accruing  royalties  were  paid  to  the 
complainant.  The  New  Jersey  Order  also, 
through  the  Abbot  of  St  John's  Abbey  in 
Minnesota,  collected  certain  sums  on  out- 
Ann.  Cas.  1917A.— 30. 


standing  notes  held  by  the  decedent  and  paid 
therefrom  the  decedent's  debts. 

It  is  clear  that,  according  to  the  principles 
of  the  complainant's  organization.  Father 
Wirth  was  not  entitled  to  retain  for  his  own 
benefit  either  the  moneys  which  he  received 
for  his  services  in  the  various  churches  with 
which  he  was  connected  or  those  which  he 
derived  from  [645]  the  sale  of  his  books. 
By  the  explicit  provision  of  the  constitution 
of  the  complainant  (§  XII),  it  was  a  neces- 
sary consequence  of  his  continued  member- 
ship, that  his  gains — from  whatever  source 
— belonged  to  it,  and  that  as  against  the 
complainant  he  could  not  assert  title  to  the 
property  which  he  received.  The  claim  of 
the  Order,  based  upon  this  conception  of  its 
rights,  is  resisted  upon  the  grounds,  (1) 
that  the  decedent  had  the  permission  of  the 
Abbot  to  retain,  as  his  own  property,  the 
proceeds  of  the  sales  of  his  books,  and  (2) 
that  the  obligation  sought  to  be  enforced  by 
the  complainant  is  void  as  being  against  pub- 
lic policy. 

1.  While  there  was  evidence  that  Father 
W^irth  was  required  to  account  to  the  Abbot 
for  the  salary  and  perquisites  received  in 
his  church  work,  it  appeared  that  the  income 
from  his  books  was  treated  in  a  ditferent 
manner.  This  income  he  was  allowed  to 
retain  and  use.  When  he  joined  the  com- 
plainant, in  1887,  he  did  not  make  a  trans- 
fer of  any  property  to  the  Order  although 
already  he  had  some  property  as  a  result 
of  his  literary  labors.  The  evidence  showe(^ 
that  he  made  loans  and  investments;  and 
from  the  moneys  in  his  hands,  he  paid  his 
personal  expenses  including  his  outlays  on 
his  visit  to  Europe.  Because  of  his  going 
to  Rome  without  leave  and  his  expenditures 
on  this  trip,  he  was  admonished  by  tlie  Ab- 
bot Primate,  0.  S.  B.,  who  had  already  writ- 
ten to  the  Abbot  of  St.  Mary's  that  Father 
Wirth  should  be  required  to  account.  But 
no  such  account  was  given,  and  it  would 
seem  that  such  disagreements  as  arose  be- 
tween the  decedent  and  his  ecclesiastical  su- 
periors in  this  country  related  to  church 
moneys  and  not  to  the  proceeds  of  book  sales. 
The  Circuit  Court  of  Appeals,  disagreeing 
with  the  finding  of  the  Circuit  Court,  con- 
cluded that  Father  Wirth  was  permitted  by 
the  Abbot  of  St.  Vincent's,  and  by  the  com- 
plainant's Abbot,  to  retain  these  proceeds 
as  his  own  property. 

[646]  It  is  undisputed  that  the  decedent 
did  have  a  special  permission  with  respect 
to  the  use  of  this  income.  Originally  given 
by  the  Abbot  of  St.  Vincent's,  it  was  con- 
tinued by  the  Abbot  of  St.  Mary's.  It  was 
given  in  recognition  of  the  fact  that  his  lit- 
erary work  was  in  addition  to  the  duties 
which  he  was  normally  required  to  perform. 
But,  as  we  think,  the  conclusion  of  the  court 
below   does   not  give   proper   weight  to   the 
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testimony  as  to  the  nature  and  scope  of  the 
privilege  thus  accorded.  It  was  explicitly 
testilied  by  the  Abbot  that  Father  Wirth 
was  permitted  to  keep  the  moneys  in  ques- 
tion, not  as  his  own,  but  to  have  their  use 
for  charitable  purposes  with  the  permission 
of  his  superiors.  It  was  this  permission 
which  was  originally  given  and  which  the 
complainant's  Abbot  renewed.  Tliis  testi- 
mony was  not  controverted  and,  in  view  of 
the  constitution  of  the  Order,  we  find  no 
ground  for  treating  the  permission  as  being 
of  a  different  character.  It  is  said  that  it 
does  not  appear  how  the  decedent  while  in 
Minnesota,  for  example,  could  have  expended 
the  money  for  the  charitable  purposes  of  the 
Order  in  New  Jersey.  But  the  purposes  of 
this  Order  were  broadly  charitable  and  re- 
ligious; the  decedent  prosecuted  his  educa- 
tional and  religious  work  with  the  Abbot's 
consent  and  the  use  of  these  moneys  for  char- 
itable purposes,  wherever  he  was  located 
for  the  time,  might  well  be  in  furtherance 
of  the  objects  of  the  Order.  It  may  have 
been  the  concession  of  a  special  privile^ 
to  permit  the  decedent  to  act  directly  in  the 
distribution  of  the  moneys  which  he  had 
earned  by  his  additional  labors,  instead  of 
turning  them  over  to  the  head  of  the  Order, 
but  we  cannot  say  that  it  was  a  permission 
without  restriction  or  one  which  essentially 
altered  his  relation  to  the  Order  and  his 
fundamental  duty  while  he  remained  a  mem- 
ber of  it. 

.  On  the  contrary,  we  agree  with  the  Circuit 
Court,  not  only  in  its  finding  of  fact  that 
the  permission  was  limited  as  stated,  but 
also  in  its  holding  that  in  view  of  the  basic 
[647]  law  of  the  organization,  there  is  no 
warrant  for  the  conclusion  that  the  Abbot 
had  any  authority  to  allow  Father  Wirth 
to  assert  an  independent  title  or  to  hold  the 
property  as  absolutely  his  own.  It  is  said 
tliat  the  "Rule  of  St.  Benedict"  recognizes 
the  right  of  the  member  of  the  Order  to 
keep  whatever  the  Abbot  permits  him  to 
have.  But  this  plainly  refers  to  the  neces- 
sities of  life  and  not  to  accumulations  in 
direct  antagonism  to  the  principles  of  the 
society.  Whatever  indulgence  may  have  been 
shown  to  the  decedent  with  respect  to  the 
submission  of  appropriate  accounts,  it  can- 
not be  said  that  while  his  membership  con- 
tinued he  had,  or  could  have,  the  privilege 
of  accumulating  an  individual  estate  for  his 
own  benefit  and  free  from  his  obligations  to 
the  Order.  This  could  not  but  be  regarded 
as  violative  of  the  constitution  of  the  com- 
plainant and  beyond  the  competency  of  its 
official  head  to  grant. 

2.  We  are  thus  brought  to  the  question 
whether  the  requirement,  which  lies  at  the 
foundation  of  this  suit,  is  void  as  against 
public  policy;    that   is,  whether,  hj  reason 


of  repugnance  to  the  essential  principles 
of  our  institutions,  the  obligation  though 
voluntarily  assumed,  and  the  trust  arising 
from  it,  cannot  be  enforced.  In  support  of 
this  view,  it  seems  to  be  premised  that  a 
member  of  the  Order  can  be  absolved  from 
his  vows  only  by  the  action  of  the  Head  of 
the  Church  and  that  unless  the  requisite 
dispensation  is  thus  obtained  the  member  is 
bound  for  life  in  temporal,  as  well  as  in 
spiritual,  affairs.  This,  it  is  said,  is  the 
necessary  import  of  testimony  given  by  the 
Abbot.  It  is  thus  assumed  that  the  vows  in 
connection  with  the  "Rule"  bind  the  member 
in  complete  servitude  to  the  Order  for  life 
or  until  the  Head  of  the  Church  absolves 
him  from  his  obligations;  and  it  is  concluded 
that  an  agreement  for  such  a  surrender,  be- 
ing opposed  to  individual  liberty  and  to  the 
inherent  right  of  every  person  to  acquire 
and  hold  property,  is  unenforceable  in  the 
civil  [648]  courts  and  cannot  form  the  basis 
for  an  equitable  title  in  the  complainant. 

This  argument,  we  think,  disregards  the 
explicit  provision  of  the  complainant's  con- 
stitution as  to  voluntary  withdrawal.  It 
overlooks  the  distinction  between  civil  and 
ecclesiastical  rights  and  duties;  between  the 
Order  of  St.  Benedict  of  New  Jersev,  a  cor- 
poration  of  that  State,  and  the  Monastic 
brotherhood  subject  to  church  authority; 
between  the  obligation  imposed  by  the  cor- 
porate organization  and  religious  vows.  As 
we  have  said,  the  question  here  is  not  one 
of  canon  law  or  ecclesiastical  polity.  The 
requirement  of  complainant's  constitution 
must  be  read  according  to  its  terms  and  its 
validity  must  be  thus  determined.  Granted 
that  it  is  to  be  examined  in  the  light  of 
that  to  which  it  refers,  still,  obligations 
which  are  inconsistent  with  its  express  pro- 
visions cannot  be  imported  into  it.  This 
constitution,  as  already  stated,  definitely 
provides:  "Membership  is  lost  at  once: — 2. 
By  voluntarily  leaving  the  Order  for  any 
purpose  whatsoever."  (Section  XI.)  This 
language  cannot  be  taken  to  mean  other 
than  what  it  distinctly  says.  So  far  as  the 
corporation,  and  the  civil  rights  and  obli- 
gations incident  to  membership  therein,  are 
concerned,  it  leaves  no  doubt  that  the  mem- 
ber may  voluntarily  leave  the  Order  at  any 
time.  His  membership  in  the  corporation, 
and  the  obligation  he  assumes,  are  subject 
to  that  condition.  If  he  severs  his  connec- 
tion with  the  corporation,  it  cannot  be  heard 
to  claim  any  property  he  may  subsequently 
acquire.  His  obligation  runs  with  his  mem- 
bership and  the  latter  may  be  terminated 
at  will. 

With  this  privilege  of  withdrawal  express- 
ly recognized,  we  are  unable  to  say  that  the 
agreements— expressed  in  §  XII  of  the  com- 
plainant's constitution — ^that  thd  gains  and 
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acquisitions  of  members  shall  belong  to  the 
corporation,  must  be  condemned.  These  go 
to  the  corporation  in  exchange  for  the 
privileges  of  membership  and  [649]  to  fur- 
ther the  common  purpose  to  which  the 
members  are  devoted.  No  constitutional 
riglit  is  invaded  and  no  statutory  restriction 
is  transgressed.  The  legislature  of  New 
Jersey  which,  subject  to  constitutional  in- 
hibition is  the  arbiter  of  the  public  policy 
of  that  State,  granted  the  charter  by  special 
act  to  the  Benedictine  Society  of  "religious 
men  living  in  community"  and  it  cannot  be 
said  that  the  constitution  adopted  by  the 
Order  was  repugnant  to  the  charter  pro- 
visions or  exceeded  the  authority  plainly 
intended  to  be  conferred.  It  would  seem  to 
be  clear  that  the  obligation  assumed  in- 
stead of  being  opposed  to  the  public  policy 
of  the  State  where  it  was  created. was  di- 
rectlv  sanctioned. 

The  validity  of  agreements  providing  for 
community  ownership  with  renunciation  of 
individual  rights  of  property  during  the 
continuance  of  membership  in  the  commun- 
ity, where  there  is  freedom  to  withdraw, 
lias  repeatedly  been  affirmed.  The  case  of 
Goesele  v.  Bimeler,  14  How.  580,  14  U.  S. 
(L.  ed.)  554,  related  to  a  religious  society 
called  Separatists.  By  an  agreement  made 
in  1819,  the  members  of  the  society  agreed 
to  unite  in  a  "communion  of  property."  They 
renounced  "all  individual  ownership  of  prop- 
erty, present  or  future,  real  or  personal." 
Amendatory  articles  of  like  import  were 
.signed  in  1824.  As  to  these  agreements,  the 
court  said:  "The  articles  of  1819  and  1824 
are  objected  to  as  not  constituting  a  contract 
which  a  court  of  equity  would  enforce.  .  .  . 
What  is  there  in  either  of  these  articles  that 
is  contrary  to  good  morals,  or  that  is  op- 
posed to  the  policy  of  the  laws?  An  asso- 
ciation of  individuals  is  formed  under  a 
religious  influence,  who  are  in  a  destitute 
condition,  having  little  to  rely  on  for  their 
support  but  their  industry ;  and  they  agree  to 
labor  in  common  for  the  good  of  the  society, 
and  a  comfortable  maintenance  for  each  in- 
dividual; and  whatever  shall  be  acquired 
beyond  this  shall  go  to  the  common  stock. 
This  contract  provides  for  every  member  of 
the  [650]  community,  in  sickness  and  in 
health,  and  under  whatsoever  misfortime 
may  occur.  ...  By  disclaiming  all  in- 
dividual ownership  of  the  property  acquired 
by  tlieir  labor,  for  the  benefits  secured  by 
the  articles,  the  members  give  durability  to 
the  fund  accumulated,  and  to  the  benevolent 
purposes  to  which  it  is  applied.  No  legal 
objection  is  perceived  to  such  a  partnership." 
(14  II ow.  pp.  606,  607.)  In  Schwartz  v. 
Duss,  187  U.  S.  8,  23  S.  Ct.  4,  47  U.  S. 
(L.  ed.)  63,  the  controversy  related  to  the 
property   of   the   Harmony    Society,   a   com- 


munity in  Pennsylvania.  It  was  said  that 
the  cardinal  principle  of  the  society  was 
"self-abnegation,"  which  waa  manifested  "not 
only  by  submission  to  a  religious  head,  but 
by  a  community  instead  of  individual  own- 
ership of  property,  and  the  dedication  of 
their  labor  to  the  society."  It  had  been  held 
by  the  Supreme  Court  of  Pennsylvania  that 
the  agreements  constituting  the  community 
were  not  offensive  to  the  public  policy  of 
that  State  (Schriber  v.  Rapp,  5  Watts  351, 
30  Am.  Dec.  327),  and,  as  to  this,  it  wa« 
said  by  this  court:  "The  Supreme  Court  ob- 
served that  the  point  made  against  the  ar- 
ticles as  being  against  public  policy  was  at- 
tended with  no  difficulty,  and  Chief  Justice 
Gibson  said  for  the  court:  'An  association 
for  the  purposes  expressed  is  prohibited  neith- 
er by  the  statute  nor  the  common  law.* "  ( Id. 
p  26.)  In  Burt  v.  Oneida,  137  N.  Y.  346, 
33  N.  E.  307,  19  L.R.A.  297,  in  describing 
the  character  of  that  society,  the  Court  of 
Appeals  of  New  York  said  that  its  main 
purpose  was  the  "propagandism  of  certain 
communistic  views  as  to  the  acquisition  and 
enjoyment  of  property"  and  "the  endeavor  to 
put  into  practical  operation  an  economic 
and  industrial  scheme  which  should  embody 
and  illustrate  the  doctrines  which  they  held 
and  inculcated."  Necessarily,  said  the  court 
(p.  353),  "the  basic  proposition  of  such  a 
community  wa«  the  absolute  and  complete 
surrender  of  the  separate  and  individual 
rights  of  property  of  the  persons  entering 
it;  the  abandonment  of  all  purely  selfish  pur- 
suits, and  the  investiture  of  the  title  to  their 
[651]  property  and  the  fruits  of  their  in- 
dustry in  the  common  body,  from  which  they 
could  not  afterwards  be  severed  or  with- 
drawn except  by  unanimous  consent.  It  was 
fashioned  according  to  the  pentecostal  ideal, 
that  all  who  believed  should  be  together  and 
have  all  things  common.  It  was  intended  to 
be  in  fact,  as  they  frequently  styled  them- 
selves, but  a  single  family  upon  a  large 
scale  with  only  one  purse,  where  self  was 
to  be  abjured  and  the  general  good  alone  con- 
sidered." The  court,  viewing  it  solely  as  a 
business  undertaking,  held  that  the  organi- 
zation "was  not  prohibited  by  any  statute  or 
in  contravention  of  any  law  regulating  the 
possession,  ownership  or  tenure  of  property." 
See  also  Speidel  v.  Henrici,  120  U.  S.  377, 
7  S.  Ct.  610,  30  U.  S.  (L.  ed.)  718;  Gasely 
v.  Zoar  Separatists*  Soc.  13  Ohio  St.  144; 
Waite  V.  Merrill,  4  Greenl.  (Me.)  102,  16 
Am.  Dec.  238;  Gass  ▼.  Wilhite,  2  Dana 
(Ky.)  170,  26  Am.  Dec.  446;  State  v.  Amana 
Soc.  132  la.  304,  109  N.  W.  894,  8  L.R.A. 
(N.S.)   909,  note,  11  Ann.  Cas.  236,  note. 

It  is  said  that  in  these  cases,  the  contracts 
had  been  fully  performed,  and  that  the  eflfort 
was  made  ei1h<3r  to  partition  or  distribute 
the  property  of  the  society,  or  to  recover  the 
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value  of  property  which  had  been  actually 
conveyed  or  services  which  had  been  rendered 
to  it.  But  the  validity  of  the  agreements 
there  in  question,  against  the  objection  based 
upon  public  policy,  was  distinctly  recog- 
nized. 

In  the  present  case,  there  was  no  infringe- 
ment of  Father  Wirth's  liberty  or  right  to 
property.  He  did  not  withdraw  from  the 
Order.  He  had  agreed,  by  accepting  mem- 
bership under  the  complainant's  constitu- 
tion, that  his  individual  earnings  and  ac- 
quisitions, like  those  of  other  members, 
should  go  into  the  common  fimd  and,  except 
as  required  for  the  maintenance  of  the  mem- 
bers, should  be  used  in  carrying  out  the 
charitable  objects  of  the  Order.  It  is  not 
unlikely  that  the  copyrights  upon  his  books 
derived  their  commercial  value  largely,  if 
not  altogether,  from  his  membership.  Cer- 
tainly, the  equitable  ownership  of  these  copy- 
rights, by  virtue  of  his  obligation,  vested 
in  the  complainant  [652]  and  the  moneys  in 
question  when  received  became  in  equity  its 
property  and  were  subject  to  its  disposition. 
As  to  both,  Father  Wirth  stood  in  the  posi- 
tion of  a  trustee. 

The  further  objection  that  the  claim  is 
barred  by  the  statute  of  limitations  was  held 
by  the  Circuit  Court  to  be  untenable  and 
we  agree  with  that  view.  The  applicable 
limitation  is  six  years  (Revised  Laws,  ^(in- 
nesota  (1905)  §  4076),  and  the  bill  was 
filed  within  six  years  after  Father  Wirth's 
death.  There  is  no  such  clear  evidence  of 
repudiation  of  the  trust  as  would  warrant 
the  conclusion  that  the  statute  began  to 
run  at  an  earlier  date. 

The  decree  of  the  Circuit  Court  of  Appeals 
is  reversed  and  that  of  the  Circuit  Court  is 
affirmed. 

It  is  so  ordered. 


NOTE. 

Commuiiistio  Society  or  Corporation,  as 
Contrary  to  Public  Policy. 

The  holding  in  State  ▼.  Amana  Soc.  132 
Iowa  304,  11  Ann.  Cas.  231,  that  an  incor- 
porated society,  whose  religious  tenets  in- 
culcated communistic  features,  was  not  an 
association  whose  doctrines  or  business  meth- 
ods were  open  to  objection  as  being  in  con- 
travention of  law  or  any  public  policy,  is 
supported  by  the  reported  case  and  by  one 
other  recent  decision. 

In  the  reported  case  it  appears  that  under 
the  charter  of  a  monastic  brotherhood  known 
as  the  Order  of  St.  Benedict  of  New  Jersey, 
a  constitution  was  adopted  which  contained 
the  following  provisions:  "Section  XI. 
Membership  is  lost  at  once:  ...  2.  By 
voluntarily  leaving  the  Order  for  any  pur- 


pose whatsoever.  .  .  .  Section  XII.  Since* 
the  Order  of  St.  Benedict  of  New  Jersey  is- 
solely  a  charitable  institution,  the  real  es- 
tate of  said  Order  and  the  individual  earn- 
ings of  its  members  are  and  must  be  con- 
sidered as  common  property  of  the  Order  of 
St.  Benedict  of  New  Jersey  from  which  the 
members  of  said  Order  derive  their  support 
and  the  balance  of  which  income  and  prop- 
erty should  serve  for  following  up  and  carry- 
ing out  the  charitable  objects  of  the  Order. 
It  is  therefore  agreed  upon  by  all  the  mem- 
bers of  said  Order  of  St.  Benedict  of  New 
Jersey  that  no  member  can  or  will  claim  at 
any  time  or  under  any  circumstances  more 
than  their  recent  support  for  the  time  for 
which  they  are  members  of  the  Charter  of 
the  Order  of  St.  Benedict  of  New. Jersey,  and 
no  further.  And,  moreover,  that  each  mem- 
ber individually  pledges  himself  to  have  ail 
property,  which  he  now  holds  or  hereafter 
may  hold,  in  his  own  name  conveyed  as  soon 
as  possible  to  the  legal  title  of  the  Order  of 
St.  Benedict  of  New  Jersey."  The  court 
holds  that  the  requirement  that  a  member 
shall  not  have  the  privilege  of  accumulating 
an  individual  estate  for  his  own  benefit  and 
free  from  his  obligations  to  the  Order  while 
his  membership  therein  continues,  is  not 
void  as  against  public  policy  and  that  money 
received  by  a  member  for  his  services  in  the 
various  churches  with  which  he  is  connected, 
and  those  which  he  derives  from  the  sale  of 
books  written  by  him,  as  a  necessary  con- 
sequence of  his  continued  membership,  be- 
long on  his  death  to  the  Order. 

In  Ruse  v.  Williams,  14  Ariz.  445,  130 
Pac  887,  45  L.R.A.(N.S.)  923,  it  appeared 
tliat  the  plaintiff  and  his  assignor,  to- 
gether with  the  defendants  and  others  to 
the  number  of  about  twenty-nine  persons, 
formed  themselves  into  a  voluntary  associa- 
tion, unincorporated,  calling  themselves  a 
"Spiritual  Class,"  the  object  of  which  was 
to  aid  in  effectuating  certain  ideals  in  re- 
ligious life,  especially  those  relating  to  the 
communistic  ownership  of  property.  When 
the  plaintiff  joined,  he  gave  up  all  his  world- 
ly possessions  to  promote  the  objects  of  the 
association  and  to  further  his  religious  be- 
lief, the  understanding  being  that  the  class 
was  to  live  as  one  family,  and  the  money 
he  then  had  and  the  proceeds  of  his  future 
labors  were  to  be  used  for  the  support  of  the 
class,  "under  the  Apostolic  doctrine  that  all 
things  were  to  be  held  in  common,  and  all 
were  to  subsist  out  of  the  common  treasury; 
also  that  no  stranger,  or  any  person  who  was 
weary  and  heavy  laden,  was  to  be  turned 
away  without  food  and  comfort."  The  court 
held  that  the  agreement  was  valid;  and  that 
on  the  plaintiff's  withdrawal  from  the  society 
he  could  not  maintain  an  action  of  assump- 
sit to  recover  the  value  of  the  property 
which  he  bad  given  to  the  class,  as  there  was 
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no  evidence  showing  a  duty  on  the  part  of 
the  defendants  to  pay,  from  which  the  law 
implied  a  promise  to  fulfil  the  obligation. 
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tSeorgia  Supreme  Court — August  14,  1915. 
Jt4d  Ga.  827;  8S  S.  E.  1050. 


Benefieial  Aasoeiatioas  —  Risl&tfl  of 
Benefioiazy  —  Idability  of  Tblrd  Per- 
soa  for  Jjaducinc  Ckanse. 

Although  a  beneficiary  named  by  a  mem- 
ber in  a  certificate  issued  by  a  benefit  society 
may  not  have  such  a  vested  interest  as  to 
prevent  the  member  from  changing  the  bene- 
liclary,  where  permitted  so  to  do  by  the  stat- 
ute law,  the  charter,  by-laws,  or  certificate, 
yei>  a  beneficiary  who  has  been  so  named  is 
noft  an  entire  stranger  to  the  contract,  but 
has  such  an  interest  that  if  a  third  person, 
by  false  and  malicious  defamation  of  the 
beneficiary,  fraudulently  induces  the  member 
to  change  the  certificate  and  appoint  such 
person  as  the  new  beneficiary,  who  receives 
the  amount  specified,  upon  the  death  of  the 
member,  when  otherwise  the  fund  payable  at 
the  death  of  the  member  would  have  been 
received  by  such  original  beneficiary,  this 
will  furnish  a  basis  for  an  action  on  the  case 
for  damages  by  the  injured  person  against 
the  person  so  acting. 

[See  note  at  end  of  this  case.] 

Verdict  —  Correction  —  Reassembling 
Jury. 

After  the  jury  had  been  discharged  in  the 
afternoon  with  the  consent  of  counsel,  the 
court  instructed  them  that  if  they  should 
agree  upon  a  verdict  after  the  court  took  a 
recess  for  the  day,  it  could  be  written  and 
signed  by  the  foreman,  and  kept  by  him, 
and  the  jury  could  return  it  into  court  the 
next  morning.  When  the  court  assembled 
the  next  morning,  all  of  the  jury  being  pres- 
ent, a  verdict  was  returned  in  the  following 
form:  "We,  the  jury,  find  in  favor  of  the 
plaint!  fT,  with  seven  per  cent  interest,  less 
expense,"  signed  by  the  foreman.  The  court 
directed  them  to  return  to  their  room  and 
correct  their  verdict  by  inserting  therein  the 
amount  which  they  intended  to  find  for  the 
plaintiir.  They  retired,  and  later  returned 
with  a  verdict  expressing  the  amount  found 
in  the  plaintiflfs  favor.  Held,  tliat  this  was 
not  error,  and  furnished  no  ground  to  arrest 
the  judgment  or  for  granting  a  new  trial. 

Errors  Held  Harmless. 

While  some  of  the  grounds  of  the  motion 
for  a  new  trial  may  have  presented  inaccu- 
racies in  the  charge  or  rulings,  none  of  them 
show  error  requiring  a  reversal. 

(Syllabus  by  court.) 


Error  to  Superior  Court,  Rockdale  county: 
Keid,  Judge. 

Action  for  damages.  Georgia  Langley, 
plaintiff,  and  Cora  G.  Mitchell,  defendant. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

[828]  Georgia  Langley  brought  suit 
against  Cora  G.  Mitchell,  alleging  in  sub- 
stance as  follows:  The  plaintiff  and  the  de- 
fendant were  sisters,  and  they  had  another 
sister.  They  had  a  half-brother  who  had  re- 
sided for  some  time  in  the  state  of  Colorado, 
and  who  had  been  in  feeble  health,  weak  in 
body  and  mind,  and  liable  to  be  influenced. 
In  1904,  he  took  out  a  benefit  certificate  in 
the  Royal  Arcanum  for  $3,000,  payable  at 
his  death  to  his  three  half-sisters,  one  third 
each.  In  1911,  in  order  to  induce  the  mem- 
ber to  surrender  the  certificate  and  obtain  a 
new  one  excluding  the  plaintiff  as  a  bene- 
ficiary and  in  which  the  defendant  would  be 
the  sole  beneficiary,  the  defendant  falsely 
and  fraudulently,  and  with  intent  to  deceive 
him,  wrote  to  the  member  a  letter  in  which 
she  represented  that  all  her  two  half-sisters 
cared  for  was  to  get  all  they  could  from 
the  member;  and  in  another  letter  defendant 
made  certain  representations  tending  to  show 
that  her  two  half-sisters  did  not  agree  to 
pay  their  part  of  what  was  necessary  to  keep 
the  certificate  in  force,  and  that  "it  seems 
like  they  didn't  care  or  want  to  help  broth- 
er." These  representations  were  knowingly 
false  and  fraudulent,  and  the  defendant 
maliciously  intended  to  injure  the  plaintiff 
in  the  good  opinion  and  affection  of  her  half- 
brother,  and  to  bring  about  an  estrangement 
between  them  and  cause  it  to  be  believed  by 
him  that  the  defendant  had  been  guilty  of 
misconduct  and  of  entertaining  feelings  im- 
puted to  her,  and  thus  to  cause  him  to  sur- 
render and  cancel  the  benefit  certificate  in 
which  she  was  a  beneficiary.  By  these  means 
the  defendant  induced  her  half-brotlier  to 
surrender  and  cancel  the  benefit  certificate, 
which  would  have  remained  in  force  at  his 
death,  and  from  which  the  plaintiff  would 
have  received  a  thousand  dollars  principal, 
and  to  cause  a  new  certificate  to  be  issued, 
making  the  defendant  the  sole  beneficiary. 
In  doing  this  he  believed  the  false  represen- 
tations and  statements  of  the  defendant,  and 
was  influenced  by  them.  The  member  died 
after  the  change  had  been  made,  and  the  de- 
fendant collected  the  amount  due  under  the 
second  certificate.  The  plaintiff  laid  her 
damages  at  one  thousand  dollars.  She  also 
alleged  that  the  written  statement  consti- 
tuted a  libel.  By  amendment  it  was  alleged 
that  the  change  in  the  beneficiary  was  pro- 
cured by  fraud  and  was  void,  and  that  the 
defendant  was  liable  to  the  plaintiff  for  [829] 
money  had  and  received.     No  objection  ap- 
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pears  to  have  been  made  to  adding  these  al- 
legations to  an  action  based  on  tort. 

The  plaintiff  recovered,  the  jury  making, 
in  the  verdict,  a  deduction  on  account  of  cer- 
tain expenses  which  had  been  incurred  by 
the  defendant.  A  motion  for  a  new  trial 
was  denied,  and  the  defendant  excepted. 

A,  C.  d  J,  H.  McCalla  and  Little,  Powell, 
Smith  d  Ooldstein  for  plaintiff  in  error, 

J.  R.  Irtcin  and  Rogers  d  Knox  for  defend- 
ant in  error. 

Lumpkin,  J.  [after  stating  the  facets.) — 1. 
It  is  well  settled  that,  in  the  absence  of  a 
clause  of  defeasance,  or  one  providing  for  a 
change  of  beneficiaries,  the  beneficiary  in  an 
ordinary  policy  of  life-insurance  has  a  vested 
interest  which  the  insured  cannot  divest  at 
his  mere  volition.  In  benefit  societies,  it  is 
generally  held,  the  beneficiary  named  in  the 
certificate  does  not  stand  in  the  same  posi- 
tion as  the  beneficiary  named  in  an  ordinary 
life-insurance  policy.  It  has  frequently  been 
said  that  a  beneficiary  in  such  a  certificate 
has  only  an  expectancy,  and  not  a  vested  in- 
terest, so  as  to  prevent  the  member  from 
making  a  change  and  substituting  another 
beneficiary.  Some  of  the  courts  announce 
this  as  if  it  were  the  result  of  something 
inherent  in  the  nature  of  benefit  societies. 
Others  treat  it  as  the  result  of  some  provi- 
sion in  the  statute  under  which  the  society 
operates,  or  in  its  charter  or  by-laws,  or  in 
the  certificate  itself.  In  other  words,  the 
latter  class  of  courts  hold  that  the  bese- 
ficiary  takes  what  the  contract  (including 
in  that  term  the  statute  law,  the  charter  and 
by-laws,  and  the  certificate)  gives  him;  and 
that,  by  virtue  of  the  authority  derived  from 
such  sources  to  make  a  change,  the  member 
has  that  right.  Sometimes  the  member  ha;» 
been  referred  to  as  having  a  power  of  ap- 
pointment, with  a  power  of  revocation  or 
substitution,  and  the  beneficiary  has  been 
referred  to  as  the  appointee.  Nib.  Ace.  Ins. 
&  Ben.  Soc.  (2d  ed.)  §  212;  1  Bac.  Ben.  Soc. 
(3d  ed.)  §  289  et  seq. ;  note  to  Union  Cent. 
L.  Ins.  Co.  V.  Buxer,  49  L.R.A.  737,  749,  et 
seq.  62  Ohio  St.  385,  57  N.  E.  66;  Smith  v. 
Locomotive  Engineers*  Mut.  L.  etc.  Assoc. 
138  Ga.  717,  76  S.  E.  44;  29  Cyc.  125  (c) 
and  citations;  Locomotive  Engineers'  Mut. 
L.  etc.  Assoc,  v.  Winterstein,  58  N.  J.  Eq. 
189,  44  Atl.  199. 

In  Iloeft  V.  Supreme  Lodge,  etc.  113  Cal. 
91,  45  Pac.  185,  33  L.R.A.  174,  it  was  held 
that  fraud  inducing  the  [830]  insured  to 
change  the  beneficiaries  in  his  certificate  of 
life-insurance  in  a  benefit  society,  when  he 
has  a  right  to  make  the  change,  does  not  give 
the  former  beneficiaries  any  right  to  claim 
the  proceeds  as  against  the  new  beneficiary, 
where  the  insurer  does  not  contest  the  valid- 


ity of  the  insurance.  This  was  based  on  the 
argument,  that  the  beneficiary  in  such  a  cer- 
tificate has  no  vested  right,  but  only  a  mere 
expectancy,  or  an  incomplete  gift,  which  is 
revocable  at  the  will  of  the  insured,  and 
which  does  not  become  vested  until  the  death 
of  the  latter;  that  a  right  of  action  for 
fraud  is  personal  and  not  transferable;  that 
one  cannot  be  defrauded  of  that  in  which  he 
has  no  vested  right;  and  that  such  a  bene- 
ficiary has  no  right  of  property  to  be  pro- 
tected.  In  that  case  the  benefit  society  paid 
the  money  into  court,  and  the  controversy 
was  between  the  widow  of  the  member  and 
his  children,  the  latter  claiming  that  the 
widow,  their  stepmother,  had  fraudulently 
procured  the  member  to  surrender  the  cer- 
tificate, in  which  they  were  named  as  bene- 
ficiaries, and  to  have  issued  another,  in  which 
she  was  named  as  the  beneficiary.  The  state- 
ment that  the  views  expressed  are  sustained 
by  a  multitude  of  authority  may  be  true  to 
the  extent  that  a  beneficiary  has  no  such 
vested  interest  as  to  prevent  the  member 
from  substituting  another  beneficiary.  But 
the  cases  cited  in  support  of  the  proposition 
do  not  establish  the  contention  that  a  bene- 
ficiary named  in  a  certificate  has  no  such  in- 
terest as  to  authorize  him  to  attack  a  fraudu- 
lent procurement  of  a  change  by  a  third 
party  who  receives  the  amount  specified^ 
upon  the  death  of  the  member.  In  Alfsen  v. 
Crouch,  115  Tenn.  352,  89  S.  W.  329,  a  similar 
ruling  was  made.  Hahn  v.  Supreme  Lodge, 
etc.  136  Ky.  823,  125  S.  W.  269,  was  cited 
by  counsel  for  the  plaintiff  in  error,  as  mak- 
ing a  like  ruling.  But,  when  carefully  ex- 
amined, that  decision  will  be  found  not  to 
sustain  the  two  decisions  above  cited,  but 
to  contain  a  strong  intimation  to  the  con- 
trary. It  was  held  that  a  beneficiary  in  a 
certificate  of  insurance  in  a  fraternal  order 
had  not  a  vested  interest  in  the  sense  that  a 
change  in  the  beneficiary  by  the  husband 
(who  was  a  member)  from  the  wife  to  some 
one  else  will  of  itself  constitute  a  fraud  on 
her  marital  rights.  The  opinion  contains 
this  statement  (p.  829):  "Furthermore,  the 
evidence,  if  any,  which  was  heard  in  the 
court  below,  is  not  now  before  us.  There 
is  therefore  no  proof  of  actual  fraud;  and, 
for  aught  we  know,  the  conduct  of  the  wife 
may  have  been  sufficient  [831]  to  justify  the 
husband  in  making  the  change.  In  the  ab- 
sence of  a  bill  of  exceptions  the  presumption 
is  that  the  proof  heard  supports  the  finding 
of  the  chancellor."  The  inference  is  that  if 
there  had  been  proof  of  actual  fraud,  and  a 
finding  by  the  chancellor  of  its  existence,  the 
decision  might  have  been  otherwise.  While 
the  beneficiary  named  in  a  certificate  of  this 
character  has  hot  such  a  vested  interest  as 
will  prevent  the  member  from  substituting 
another  beneficiary  in  his  stead,  if  the  stat- 
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ute,  the  charter,  by-laws,  or  certificate  so 
authorizes,  it  would  seem  to  be  the  sounder 
rule  that  this  would  not  prevent  the  original 
beneficiary  from  proceeding  by  equitable  peti- 
tion to  have  a  trust  declared  in  his  favor,  if 
the  benefit  which  would  have  accrued  to  him 
was  diverted  from  him  and  the  fund  went 
into  the  possession  of  another  by  means  of 
fraud.  It  is  not  necessary  in  all  cases  that 
there  should  be  a  vested  right  in  property  or 
a  fund  in  order  to  have  one  who  fraudulently 
diverts  it  from  another,  who  would  have 
received  it,  declared  to  be  a  trustee  ex  male- 
ficio.  In  Cassels  v.  Finn.  122  Ga.  33,  49  S.  E. 
749,  68  L.R.A.  80,  106  Am.  St.  Rep.  91,  2 
Ann.  Cas.  554,  note,  it  was  held  that  the  more 
failure  to  perform  an  oral  promise  made  by 
the  sole  heir  at  law  of  one  desiring  to  dis- 
pose of  her  estate  by  will  to  a  third  person, 
that  he  would  dispose  of  her  estate  as  she 
desired,  did  not  make  the  heir  at  law,  in 
case  of  an  intestacy,  a  trustee  ex  maleficio 
as  to  the  property  inherited  by  him,  in  the 
absence  of  actual  fraud.  It  was  recognized 
that,  if  there  had  been  actual  fraud  and  in- 
terference, the  heir  would  be  declared  a  trus- 
tee ex  maleficio. 

In  Cason  v.  Owens,  100  Ga.  142,  28  S.  E. 
75,  certain  children  brought  suit  against 
their  mother,  alleging,  that  their  father  was 
holding  policies  in  his  lifetime  in  certain  in- 
surance, or  benefit,  or  assessment  companies, 
to  the  amount  of  $7,500,  payable  to  his  three 
children  as  beneficiaries,  one  of  them,  for 
$3,000,  being  in  a  company  called  the  Golden 
Chain;  that  shortly  before  his  death,  the 
policies  being  in  force  and  valid,  the  de- 
fendant, by  undue  infiuence  and  with  intent 
to  defraud  the  plaintifi's,  induced  their  father 
to  change  the  beneficiaries  of  the  policies  and 
to  name  her  as  the  sole  beneficiary  therein; 
that  at  the  time  he  made  this  change  he  was 
without  sufficient  mind  to  do  business  and  to 
understand  that  particular  act,  and  was  in- 
fluenced to  make  the  change  by  the  fraud  of 
the  defendant,  wherefore  it  was  alleged  that 
the  change  [832]  of  beneficiaries  was  null 
and  void,  and  that  the  plaintifTs  in  law  and 
fact  were  the  real  beneficiaries  and  entitled 
to  all  the  proceeds  of  the  policies;  and  that 
after  his  death  the  defendant  collected  all  the 
money  on  the  policies,  and  claimed  it  as  her 
own,  and  denied  that  the  plaintiffs  had  any 
interest  therein.  It  was  held  that  the  peti- 
tion set  out  a  good  cause  of  action.  The 
opinion  shows  that  the  policies  or  certificates 
were  treated  as  of  a  character  which  author- 
ized the  insured  or  member  to  change  the 
beneficiary.  Little,  J.,  said:  "In  the  case 
under  review,  the  petition  alleges  that  the 
father  of  the  plaintiflfs  in  error  procured  a 
contract  of  insurance  upon  his  life  for  the 
sum  of  $7,600.00,  and  that  the  plaintiffs,  his 
children,    were    named    as    the    beneficiaries 
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thereunder.  Assuming  this  to  be  true,  which 
the  demurrer  filed  to  the  proceeding  admits, 
then  these  plaintiffs  in  error  had  an  interest 
in  such  contract,  and  might  under  certain 
circumstances,  even  during  the  life  of  the  in^ 
sured,  have  protected  such  interest,  while  the 
policy  was  in  force.  .  .  .  They  were  not 
strangers  to  the  contract."  He  further  saidr 
"Undoubtedly  this  power  of  substitution  ex- 
ists inherently.  But  that  is  not  the  question 
in  this  case."  It  will  thus  be  seen  that  this^ 
court  has  held  that  while  the  beneficiary  of 
such  a  certificate  has  not  a  vested  interest  sa 
as  to  prevent  a  change  of  the  beneficiary  by 
the  member,  he  has  such  an  interest  as  will 
authorize  him  to  set  up  that  the  member  was 
mentally  incapable  of  making  the  change 
when  he  attempted  to  do  so.  There  were 
also  allegations  of  fraud,  but  they  were  not 
discussed.  See  also  Grand  Lodge,  etc.  v.  Mc- 
Grath,  133  Mich.  626,  95  N.  W.  739;  Sov- 
ereign Camp,  etc.  V.  Broadwell,  114  Mo.  App 
471,  89  S.  VV.  891 ;  Ownby  v.  Supreme  'Lodge, 
etc.  101  Tenn.  16,  46  S.  W,  758,  impliedly 
overruled  or  disregarded  in  Alfsen  v.  Crouch, 
supra.  In  Moan  v.  Normile,  37  App.  Div. 
614,  56  X.  Y.  S.  339,  after  holding  that  there 
was  a  right  of  substitution  of  a  new  bene- 
ficiary, under  the  facts  of  that  case,  Patter- 
son, J.,  added:  "If  a  certificate  were  pro- 
cured by  fraud  upon  the  member,  the  right 
of  the  original  appointee  would  not  be  im- 
paired in  a  contest  between  rival  claim  ants.  "^ 

It  will  not  be  controverted  that  the  power 
of  the  member  to  change  the  beneficiary  may 
be  modified  by  contract  or  by  equitable  con- 
siderations working  an  estoppel;  and  that  ii 
the  association  pays  the  fund  into  court,  and 
thus  waives  defenses  which  it  might  [833] 
have  under  regulations  made  for  its  benefit , 
the  equities  of  the  contestants  will  be  com- 
pared. Royal  Arcanum  v.  Riley,  143  Ga.  75, 
84  S.  E.  428;  Catholic  Benevolent  Legion  v. 
Murphy,  65  N.  J.  Eq.  60,  55  Atl.  497. 

While  there  were  some  allegations  in  the 
amendment  looking  in  the  direction  of  equita- 
ble relief,  the  action  was  begun  as  one  for 
damages,  and  in  its  main  features  was  so 
dealt  with  by  the  court  and  counsel;  and  we 
will  consider  that  aspect  of  it.  Although  tlie 
beneficiary  may  have  no  vested  interest  which 
ill  prevent  a  change  by  the  member,  yet  he 
is  not  an  entire  stranger  to  the  transaction. 
The  member  has  voluntarily  caused  him  to 
be  named  in  the  contract  as  a  beneficiary.  If 
no  change  is  made  and  the  certificate  remains 
of  force,  the  beneficiary  named  will  receive 
the  benefit  after  the  death  of  the  member. 
The  member,  by  the  contract  with  the  asso- 
ciation, thus  creates  a  certain  status,  which, 
unless  lawfully  changed,  will  result  in  the 
receipt  of  a  pecuniary  benefit  by  the  ap- 
pointed beneficiary.  The  fact  that  this  status 
has  not  ripened  into  a  vested  and  irrevocable 


472 


CITE  THIS  VOL.  ANN.  CAS.  1917 A. 


ownership  of  the  beneficial  interest,  and  that 
the  member  has  a  right  to  change  it,  does 
not  authorize  a  third  party  to  maliciously 
and  fraudulently  destroy  the  status  and  thus 
prevent  the  interest  or  expectancy  of  the 
beneficiary  from  ripening,  so  that  he  will  re- 
ceive the  fund.  The  reserved  right  of  the 
member  is  one  thing;  the  malicious  and 
fraudulent  interposition  of  a  third  party  to 
destroy  the  status  is  another. 

In  Moran  v.  Dunphy,  177  Mass.  485,  59 
N.  E,  125,  62  L.R.A.  115,  83  Am.  St.  Rep. 
289,  it  was  held  that  maliciously  and  with- 
out justifiable  cause  to  induce  one  to  end 
his  employment  of  another  is  an  actionable 
tort.  This  did  not  depend  upon  causing  a 
breach  of  contract  for  further  employment. 
In  the  opinion  Holmes,  C.  J.,  said:  ''We  ap- 
prehend that  there  no  longer  is  any  difficulty 
in  recognizing  that  a  right  to  be  protected 
from  malicious  interference  may  be  incident 
to  a  right  arising  out  of  a  contract,  although 
a  contract,  so  far  as  performance  is  concerned, 
imposes  a  duty  only  on  the  promisor.  Again, 
in  the  case  of  a  contract  of  employment,  even 
when  the  employment  is  at  will,  the  fact  that 
the  employer  is  free  from  liability  for  dis- 
charging the  plaintiff  does  not  carry  with 
it  immunity  to  the  defendant  who  has  con- 
trolled the  employer's  action  to  the  plaintiff's 
harm.  The  notion  that  the  employer's  im- 
munity must  be  a  non-conductor,  so  far  as 
any  remoter  liability  [834]  was  concerned, 
troubled  some  of  the  judges  in  Allen  v.  Flood 
[1898]  A.  C.  (Eng.)  1,  but  is  disposed  of  for 
this  Commonwealth  by  the  cases  cited.  See 
also  May  v.  Wood,  172  Mass.  11,  14,  15,  51 
N.  E.  191.  So  again  it  may  be  taken  to  be 
settled  by  Plant  v.  Woods,  176  Mass.  492, 
501,  502,  57  N.  E.  1011,  61  L.R.A.  339,  79 
Am.  St.  Rep.  330,  that  motives  may  deter- 
mine the  question  of  liability;  that  while  in- 
tentional interference  of  the  kind  supposed 
may  be  privileged  for  certain  purposes,  yet 
if  due  only  to  malevolence  it  must  be  an- 
swered for."  See  Civil  Code  (1910)  §  4511. 
In  Rice  v.  Manley,  66  N.  Y.  82,  23  Am.  Rep. 
30,  one  S.  had  contracted,  by  parol,  to  sell 
and  deliver  to  the  plaintiffs  a  quantity  of 
cheese;  but  being  made  to  believe,  by  the 
fraud  of  the  defendant,  that  the  plaintiffs 
did  not  want  the  cheese,  he  sold  it  to  the 
defendant.  The  contract  was  not  binding  un- 
der the  statute  of  frauds,  but  would  have  been 
performed  by  S.  had  it  not  been  for  the 
fraud.  It  was  held  that  an  action  was  main- 
tainable by  the  person  originally  agreeing  to 
purchase  against  the  person  committing  the 
fraud.  Though  the  contract  was  not  en- 
forceable against  the  vendor,  nevertheless  the 
purchaser  had  such  a  status  as  could  be  pro- 
tected against  fraudulent  interference  by  an- 
other. 

The  case  of  one  who  fraudulently  prevents 
the   making  of  a   devise,   and   procures  the 


property  to  be  left  to  himself,  has  been  men- 
tioned. In  May  v.  Wood,  172  Mass.  11,  51 
N.  E.  191,  it  was  alleged  that  the  plaintiff 
and  another  woman  entered  into  an  agree- 
ment to  the  effect  that  the  plaintiff  should 
continue  to  reside  as  before  with  the  other 
woman,  and  to  receive  $4  as  weekly  compen- 
sation, and  that  the  other  woman  would  pro- 
vide by  will  a  legacy  of  $700  to  be  paid  to 
the  plaintiff  upon  the  death  of  the  testatrix. 
It  was  further  alleged  that  the  defendants, 
for  the  purpose  of  depriving  the  plaintiff  of 
the  benefit  of  the  agreement,  and  of  the 
legacy  provided  for  the  plaintiff  by  a  codicil 
to  the  will  of  the  testatrix  (the  other 
woman),  conspired  together  to  influence  and 
induce  the  testatrix,  by  divers  false  and 
malicious  statements,  and  by  inducing  the 
testatrix  to  believe  that  the  plaintiff  was  a 
dangerous-  person  and  unfit  associate,  to 
break  the  agreement  with  the  plaintiff:  and 
that  the  testatrix  was  induced  to  break  the 
agreement  and  discharge  the  plaintiff,  and 
also  to  revoke  the  provision  in  her  will  for 
the  benefit  of  the  plaintiff.  The  right  of 
action  was  recognized,  but  the  majority  of 
the  court  held  that  the  false  and  malicious 
statements  [835]  should  have  been  set  out 
in  the  declaration.  Holmes,  J.,  in  a  dissent- 
ing opinion,  discussed  the  right  of  action  and 
the  sufficiency  of  the  allegations. 

In  Com.  Dig.  Action  on  the  case  (A),  it  is 
said:  ''In  all  cases,  where  a  man  has  a 
temporal  loss  or  damage  by  the  wrong  of  an- 
other, he  may  have  an  action  upon  the  case 
to  be  repaired  in  damages."  Is  it  possible 
that  where  a  will  has  been  made,  leaving  a 
devise,  a  third  person  can  fraudulently  and 
maliciously  cause  the  testator  to  revoke  the 
devise,  and  thus  cause  a  loss  to  the  devisee, 
without  any  redress  on  the  part  of  the  lat- 
ter? Or,  if  a  father  should  make  a  deed  of 
gift  to  his  son,  but  before  delivery  another 
should  falsely  and  maliciously  represent  that 
the  son  was  a  fugitive  from  justice,  or  was 
in  penal  servitude,  or  had  died  without  issue, 
and  so  cause  the  father  to  destroy  the  deed 
without  delivery,  could  it  be  contended  that 
the  son  would  have  no  redress  for  the  loss 
occasioned  to  him,  because  the  deed  had 
not  been  delivered  and  the  title  had  not  ac- 
tually vested  in  him?  And  likewise,  if  a 
member  of  a  benefit  societv  has  caused  one 
of  his  family  to  be  named  in  a  certificate 
as  the  beneficiary  thereof,  can  it  be  success- 
fully contended  that  a  third  party  can,  by 
malicious  and  fraudulent  representations, 
cause  the  member  to  change  the  certificate, 
and  thus  cut  off  and  divert  to  himself  a 
benefit  which  would  have  arisen  to  the  bene- 
ficiary, with  no  redress  to  the  latter,  merely 
because  the  member  had  the  power  to  change 
the  beneficiary?  Would  not  a  man  have  the 
right  to  receive  gifts  or  insurance  or  the  like, 
if  they  were  in  process  of  being  perfected. 


MITCHELL  V. 
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and  would  have  come  to  him  but  for  mali- 
cious and  fraudulent  interference?  A  bare 
possibility  may  not  be  within  the  reason  for 
this  position.  But  where  an  intending  donor, 
or  testator,  or  member  of  a  benefit  society, 
has  actually  taken  steps  toward  perfecting 
the  gift,  or  devise,  or  benefit,  so  that  if  let 
alone  the  right  of  the  donee,  devisee,  or  bene- 
ficiary will  cease  to  be  inchoate  and  become 
perfect,  we  are  of  the  opinion  that  there  is 
such  a  status  that  an  action  will  lie,  if  it 
is  maliciously  and  fraudulently  destroyed, 
and  the  benefit  diverted  to  the  person  so  act- 
ing, thus  occasioning  loss  to  the  person  who 
would  have  received  it.  It  is  true  that  such 
an  action  is  not  of  usual  occurrence,  but,  as 
was  said  in  Kujek  v.  Goldman,  150  N.  Y.  176, 
44  N.  E.  773,  34  L.R.A.  156,  55  Am.  St.  Rep. 
670,  that  an  action  is  new  and  without  prec- 
edent is  not  conclusive  against  the  [836] 
plaintiff's  right  of  recovery,  if  he  is  shown 
to  have  suffered  a  wrong.  Vann,  J.,  quoting 
from  Winsmore  v.  Greenbank,  Willes,  677, 
580,  said:  "A  special  action  on  the  case  was 
introduced  for  this  reason,  that  the  law  will 
never  suffer  an  injury  and  a  damage  without 
a  remedy,  but  there  must  be  new  facts  in 
every  special  action  on  the  case." 

It  has  been  held  that  an  action  would  lie 
for  damages  by  reason  of  frightening  wild 
fowl  from  the  plaintiff's  decoy,  Keeble  v. 
Hickeringill,  Holt  K.  B.  (Eng.)  14,  17,  18, 
11  Mod.  74,  131 ;  Keeble  v.  Hickeringill,  cited 
in  a  note  to  Carrington  v.  Taylor,  11  East 
(Eng.)  671,  574.  From  the  different  reports 
it  is  not  clear  whether  the  action  was  main- 
tained on  €he  ground  that  the  wild  fowl  were 
frightened  out  of  the  plaintiff's  pond,  or 
whether  they  were  driven  away  and  prevented 
from  resorting  thereto,  as  would  seem  to  be 
the  fact  from  the  last  citation  of  the  case. 
In  Tarleton  v.  McGawley,  1  Peake  (Eng.) 
270,  274,  it  was  declared  that  an  action  would 
lie  for  frightening  the  natives  upon  the  coast 
of  Africa,  and  thus  preventing  them  from 
coming  to  the  plaintiff's  vessel  to  trade, 
whereby  he  lost  the  profits  of  such  trade.  In 
the  cases  last  cited  it  is  apparent  that  the 
plaintiff  had  no  property  right  in  the  fowl 
while  not  his  property,  or  in  the  custom  of 
the  natives,  but  that  he  was  entitled  to  use 
his  decoys,  and  to  attract  the  natives  to 
trade  with  him,  without  wrongful  interfer- 
ence. These  cases  may  be  analogized  to  inter- 
ference with  one's  business;  but  there  was 
only  an  anticipation  of  benefit. 

Actions  for  slander,  where  the  words  were 
not  actionable  in  themselves,  and  special 
damages  were  claimed,  furnish  illustrations 
of  losses  which  may  be  considered  as  dam- 
ages proximately  arising  from  a  tort.  In 
Davis  V.  Gardiner,  4  Rep.  (Eng.)  17,  it  was 
held  that,  if  a  divine  is  to  be  presented  to  a 
benefice,  and  one,  to  defeat  him  of  it>  says 


LANGLEY.  473 

to  the  patron  that  he  is  a  heretic,  or  a 
bastard,  or  that  he  is  excommunicated,  by 
which  patron  refuses  to  present  him,  and 
he  loses  his  preferment,  he  shall  have  his  ac- 
tion on  the  case  for  those  slanders  tending  to 
such  end.  In  Moore  v.  Meagher,  1  Taunt. 
(Eng.)  39,  3  Smith  135,  it  was  held  that  the 
loss  of  hospitality  of  friends,  gratuitously  af- 
forded, constituted  special  damages.  So  also, 
it  has  been  declared,  does  the  loss  of  any 
gratuity  or  present,  if  it  be  clear  that  the 
slander  alone  prevented  its  receipt.  Odgers 
on  Libel  and  Slander  (5th  ed.)  379;  Hartley 
V.  Herring,  8  T.  R.  (Eng.)  [837]  130.  In 
Matthew  v.  Crass,  Cro.  Jac.  (Eng.)  323,  it 
was  held  that  an  action  for  defamation,  per 
quod  the  plaintiff  lost  his  marriage,  will  lie. 

Of  course,  in  the  instant  case,  it  would  be 
necessary,  in  order  to  recover,  to  show  that  a 
benefit  would  have  accrued  to  the  plaintiff, 
and  that  the  statements  of  the  defendant  were 
false  and  fraudulent,  and  were  the  proximate 
cause  of  loss  to  the  plaintiff.  But  where  the 
member  died  soon  after  the  change  was 
fraudulently  procured,  and  the  amount  of 
the  certificate  was  paid  to  the  new  bene- 
ficiary, the  case  was  susceptible  of  proof. 

2,  3.  The  remaining  rulings  are  sufficiently 
stated  in  the  headnotes,  and  they  require  no 
further  elaboration. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

NOTE. 

Iiiability  for  Inducing  Chanse  of  Bene* 
fioiary  in  Insnrance  Policy. 

The  reported  case  holds  that  although  the 
beneficiary  in  a  mutual  benefit  insurance 
certificate  has  no  vested  interest  in  the  con- 
tract, his  status  is  such  that  he  can  hold 
liable  a  third  person  who  maliciously  and 
fraudulently  interposes  and  destroys  that 
status.  It  has  been  held  in  several  cases  that 
the  original  beneficiary  in  a  mutual  benefit 
certificate  may  raise  the  question  as  to  the 
mental  incompetency  of  the  insured  at  the 
time  of  making  a  change  in  beneficiaries,  and 
will  be  entitled  to  the  proceeds  of  the  certifi- 
cate as  its  beneficiary,  if  the  incompetency  of 
the  insured  is  established.  Cason  v.  Owens, 
100  Ga.  142,  28  S.  E.  75;  Grand  Lodge,  etc. 
V.  Frank,  133  Mich.  232,  94  N.  W.  731 ;  Grand 
Lodge,  etc.  v.  McGrath,  133  Mich.  626,  95 
N.  W.  739;  Sovereign  Camp,  etc.  v.  Broad- 
well,  114  Mo.  App.  471,  89  S.  W.  891.  See 
also  Wherry  v.  Latimer,  103  Miss.  524,  60 
So.  563,  642. 

While  in  Hahn  v.  Supreme  Lodge,  etc.  136 
Ky.  823,  125  S.  W.  259,  discussed  at  length 
in  the  reported  case,  it  was  held  that  the 
interest  of  a  wife  as  beneficiary  in  her  hus- 
band's certificate  of  insurance  was  not  prop- 
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erty  in  the  sense  that  a  change  of  beneficiary 
by  the  husband  would  of  itself  constitute  a 
fraud  on  the  marital  rights  of  the  wife,  the 
existence  of  some  right  in  the  wife  was 
apparently  recognized,  as  it  was  said  that 
as  the  evidence  heard  in  the  trial  court  was 
not  before  the  appellate  court,  there  was  no 
proof  of  actual  fraud  and  that  the  condition 
of  the  wife  might  have  been  sufficient  to 
justify  the  husband  in  making  the  change. 

In  Alfsen  v.  Crouch,  115  Tenn.  352,  89  S. 
W.  320,  it  was  held  that  the  original  bene- 
ficiary could  not  recover  from  a  substituted 
beneficiary  the  proceeds  of  the  certificate,  on 
an  allegation  that  the  change  in  the  bene- 
ficiaries was  induced  by  fraud.  To  the  same 
<»ffect  see  Hoeft  v.  Supreme  lodge,  etc.  113 
Cal.  96,  45  Pac.  185,  33  L.R.A.  174.  Compare 
Moan  V.  Normile,  37  App.  Div.  614,  56  N.  Y. 
S.  339. 

Generally  as  to  civil  liability  for  interfer- 
ence with  contract  relations,  see  the  notes 
to  South  Wales  Miners'  Federation  v.  Glam- 
organ Coal  Co.  2  Ann.  Cas.  436;  Beekman  y. 
Marsters,  11  Ann.  Cas.  332;  Jcmes  v.  Leslie, 
Ann.  Cas.  191 2B  1158;  Johnson  v.  iEtna 
Life  Insurance  Co.  Ann.  Cas.  1916E  603. 
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Independent  Contractors  —  Liability  of 
Owner  —  Defect  in  Plans. 

When  an  owner  has  exercised  due  care  to 
employ  an  architect  to  prepare  plans  and 
specifications  for  a  building,  and  builds  ac- 
cordingly, he  should  not  he  held  liable  for 
any  defects,  unless  they  were  such  that  he 
should  have  known  of  tliem. 
What  Constitutes  Independent  Con- 
tractor. 

Where  an  agreement  provides  for  a  result 
to  be  accomplished,  but  leaves  to  the  person 
employed  to  accomplish  it  the  means  and 
methods  by  which  it  is  to  be  accomplished, 
the  person  so  employed  is  a  contractor,  and 
the  relation  is  not  that  of  master  and  serv- 
ant, and  the  employer  is  not  liable  for  the 
contractor's  negligence. 

[See  Ann.  Cas.  1913B  573.] 

Same. 

An  "independent  contractor"  is  one  exer- 
cising an  independent  employment  under  a 
contract  to  do  certain  work  by  his  own  meth- 
ods, without  subjection  to  the  control  of  his 


employer,  except  as  to  the  product  or  result 
of  the  work. 

Same. 

Where  a  building  contract  provided  that 
the  owner,  through  an  inspector  representing 
him,  should  have  authority  to  examine  the 
materials  furnished,  and  to  condemn  that  not 
conforming  to  a  prescribed  standard,  and  the 
inspector  was  authorized  to  arrest  the  prog- 
ress of  the  work  if  it  did  not  conform  to 
such  standard,  but  he  had  power  only  to  see 
that  the  standard  was  lived  up  to  a8  the 
work  progressed,  and  had  no  control  of  the 
means  and  methods  of  attaining  the  stand- 
ard, the  contractor  was  an  independent  con- 
tractor, and  not  an  employee,  for  whose  neg- 
ligence the  employer  was  liable. 

Owners     of    Premises    —    Collapse     of 
Building  —  Liability  of  Owner. 

In  an  action  for  injuries  from  the  collapse 
of  a  building,  in  which  plaintiff  asserted  neg- 
ligence, he  was  bound  to  show  enough  to  ex- 
clude the  case  from  the  class  of  accidental 
occurrences. 

[See  note  at  end  of  this  case.] 

Res   Ipsa   Iioqnitnr  —  Wben   Doetrime 
Applies. 

For  a  presumption  from  the  fact  of  an  ac- 
cident to  make  out  a  prima  facie  case  of  neg- 
ligence under  the  doctrine  of  res  ipsa  loqui- 
tur, it  must  appear  that  the  instrumentality 
which  involved  the  injury  was  one  which,  in 
the  ordinary  experience  of  mankind,  would 
not  have  happened,  unless  from  the  negli- 
gence of  the  defendant  or  of  others  for  whose 
negligence  he  is  legally  responsible. 

Nesligenoe  —  Burden  of  Proof  —  Cause 
of  Accident. 

Where  an  injury  might  well  have  resulted 
from  any  one  of  many  causes,  plaintiff,  by 
a  fair  preponderance  of  the  evidence,  must 
exclude  the  operation  of  those  ca;U8e8  for 
which  defendant  is  under  no  legal  obligation. 

Ordinances  —  Force  and  Effect. 

City  ordinances,  authorized  and  duly  en- 
acted within  the  municipal  power,  have  tJie 
same  local  force  and  effect  as  a  statute. 

Negligence  —  Violation,  of  Law. 

Where  a  standard  of  duty  is  fixed  and  its 
measure  defined  by  law,  the  omission  of  such 
duty  is  negligence  per  se,  rendering  the  viola- 
tor liable  for  injuries  proximately  caused  by 
such  violation,  irrespective  of  the  questions 
of  care  or  prudence. 

[See  Ann.  Cas.  1912D  1106.] 

Sanic. 

It  is  no  defense  to  an  action  for  injuries 
resulting  from  a  violation  of  law  that  the 
actual  breacli  of  the  law  was  committed  by 
a  contractor,  if  the  employer  knew  of  and 
sanctioned  the  illegal  act. 

Same. 

Though  the  violation  of  a  penal  statute 
constitutes  negligence  per  se,  it  is  not  ac- 
tionable, unless  it  is  the  proximate  cause  of 
the  injury  for  which  the  action  is  brouj^ht. 

Owners  of  Premises  —  Liability  for  Col- 
lapse of  Building  —  Violation  of 
Building  Ordinance. 

WTiere,  when  a  permit  to  erect  a  two-f*tory 
building  was  applied  for,  the  plans  and  si>e- 
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cifications  submitted  to  the  city  building  in- 
spector provided  that  the  building  should  be 
so  constructed  that  a  third  story  might  be 
added  at  some  future  time,  no  causal  relation 
appears  between  the  failure  to  obtain  a  per- 
'jnit  for  the  erection  of  a  third  story  which 
it  Was  subsequently  decided  to  add,  as  re- 
*iuired  by  a  citv  ordinance,  and  an  injury 
resulting  from  the  collapse  of  such  building, 
jis,  if  any  inference  might  be  drawn,  it  would 
»e  that  the  permit  would  have  been  granted, 
"ad  application  been  made. 
[See  note  at  end  of  this  case.] 

^  All  or  Laws  —  Dangerous  Employment 
—  What  Constitute*. 

The  Dangerous  Employment  Act  of  1911 
(Acts  1911,  c.  236)  has  no  application  to 
^^e  liability  of  an  owner  for  injuries  to  an 
<^mployee  of  an  independent  contractor,  en- 
S^ged  in  constructing  a  building,  from  the 
^"ollapse  of  such  building. 


Appeal     from     Superior 
^»nty:   Collieb,  Judge. 


Court,     Marion 


-^etion  for  damages.  Jonathan  B.  Skeel, 
PlHintiff,  and  Prest-0-Lite  Company,  defend- 
AUt.  Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Reversed. 

Bernard  Korhly,  Willard  New  and  John 
S.  Berry  hill  for  appellant. 

Joseph  0.  Carson  and  George  W,  Galvin 
for  appellee. 

[595]  SpeiVCEB,  J. — This  is  an  action  by 
appellee  for  damages  for  personal  injuries 
caused  by  the  falling  or  collapse  of  a  build- 
ing owned  by  appellant.  At  the  time  of  its 
collapse  the  building  was  being  constructed 
by  a  firm  of  contractors,  appellee  was  in  the 
employ  of  the  contractors  and  was  at  work 
on  the  roof  as  a  carpenter. 

The  cause  was  tried  on  a  amended  second 
paragraph  of  complaint.  A  demurrer  there- 
to for  insuilicient  facts  was  overruled,  and 
appellant  answered  in  two  paragraphs,  the 
first  being  a  general  denial,  the  second  that 
the  building  was  being  constructed  by  in- 
dependent contractors.  Trial  was  by  a  jury 
and  the  verdict  for  appellee;  appellant's 
niotion  for  a  new  trial  was  overruled,  judg- 
ment rendered,  and  tlierefrom  this  appeal 
is  prosecuted.  The  errors  assigned  are  (1) 
overruling  the  demurrer  to  the  amended 
second  paragraph  of  complaint,  and  (2) 
overruling  the  motion  for  a  new  trial.  The 
causes  for  a  new  trial  as  alleged,  present 
for  review  here  (1)  the  sufficiency  of  the 
evidence  to  support  the  jury's  verdict;  (2) 
the  giving  by  the  court  on  its  own  motion 
certain  instructions,  and  the  court's  refusal 
to  give  certain  instructions  tendered  by  the 
appellant;  (3)  the  refusal  of  the  court  to 
give  a  peremptory  instruction  in  favor  of  the 


appellant  at  the  close  of  appellee's  evidence; 
and,  (4)  the  refusal  of  the  court  to  give 
such  instruction  at  the  close  of  all  the  evi- 
dence. 

llie  evident  theory  of  the  complaint,  and 
the  one  adopted  at  trial  of  the  cause,  is,  that 
at  about  the  time  of  the  completion  of  the 
building  the  defendant  negligently  and  un- 
lawfully directed  the  contractor,  and  pur- 
suant to  such  direction,  [5961  the  contract  or  a 
made  changes  in  the  plans  and  specifica- 
tions of  the  building  by  adding  an  addition- 
al story,  by  which  the  building  was  greatly 
overloaded  and  the  dangers  incident  to  its 
construction  greatly  increased:  that  the  third 
story  was  added  without  the  consent  or 
knowledge  of  the  inspector  of  buildings  and 
was  therefore  in  violation  of  a  city  ordi- 
nance requiring  a  permit  from  the  building 
inspector  in  such  cases;  that  because  of  its 
negligent  overweighting  and  unlawful  con- 
struction the  building  collapsed  and  fell. 

We  have  carefuly  examined  the  record  and 
find,  that  considering  the  evidence  Aiost  fav- 
orable to  appellee,  together  with  all  rea- 
sonable inferences  therefrom,  there  is  ab- 
solutely no  proof  as  to  the  proximate  cause 
of  the  collapse  of  the  building  by  which  ap- 
pellee received  his  injury.  But  appellee 
contends  that  this  is  a  case  for  the  appli- 
cation of  the  doctrine  of  res  ipsa  loquitwr 
or  that  attendant  circumstances  are  them- 
selves of  such  a  character  as  to  justify  the 
inference  that  negligence  is  the  cause  of  the 
accident.  34  Cyc.  1665.  In  this  connection 
it  is  important  to  determine  whether  the 
contractors  employed  by  appellant  to  erect 
the  building,  were  servants  of  appellant  or 
independent  contractors. 

Comparatively  few  persons  are  skilled  in 
the  science  of  constructing  buildings,  and 
necessarily  they  must  depend  upon  those 
who  have  made  it  a  study.  Therefore  \vheii 
an  owner  has  exercised  due  care  to  employ 
an  architect  to  prepare  plans  and  specifi- 
cations, and  builds  accordingly,  he  should 
not  be  held  liable  for  any  defects  unless 
they  were  such  that  he  should  have  known 
of  them.  White  v.  Green  (Tex.)  (1904)  82 
S.  W.  329.  Where  the  agreement  provides 
for  a  result  to  be  accomplished  by  the  em- 
ployee and  leaves  to  the  employee  the  means 
and  methods  by  which  the  result  is  to  be 
accomplished,  then  the  relation  is  that  of 
employer  and  contractor,  and  not  that  of 
master  and  servant.  Where  the  arrange- 
ment is  that  some  person,  representing  the 
owner  or  architect,  is  simply  to  give  direc- 
tions as  to  the  work  to  be  [597]  done,  and 
is  not  to  give,  or  has  no  authority  to  give, 
directions  as  to  the  manner  in  which  it 
should  be  performed,  or  as  to  the  means  to 
be  used  in  performing  it,  then  the  owner 
would  not  be  liable  for  injury  resulting  from 
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the  method  of  its  performance,  a4S  there 
would  be  no  relation  of  master  and  servant. 
Sullivan  v.  Dunham  (1898)  35  App.  Div. 
342,  54  N.  Y.  S.  962.  It  is  well  settled  that 
where  one  lets  a  contract  to  another  to  do 
a  particular  work,  reserving  to  himself  no 
control  over  such  work  except  the  right  to 
require  it  to  conform  to  a  particular  stan- 
dard when  completed,  he  is  not  liable  for  the 
negligence  of  the  party  to  whom  the  contract 
is  let.  An  independent  contractor  is  one 
exercising  an  independent  employment  under 
a  contract  to  do  certain  work  by  his  own 
methods,  without  subjection  to  the  control 
of  his  employer  except  as  to  the  product  or 
result  of  the  work.  Wlien  the  person  em- 
ploying may  prescribe  what  shall  be  done, 
but  not  how  it  is  to  be  done,  or  who  is  to 
do  it,  the  person  so  employed  is  a  contractor 
and  not  a  servant.  The  fact  that  the  work 
is  to  be  done  under  the  direction  and  to  the 
satisfaction  of  certain  persons  representing 
the  employer,  does  not  render  the  person  con- 
tracted with  to  do  the  work  a  servant.  New 
Albany  Forge,  etc.  Mill  v.  Cooper  (1891) 
131  Ind.  363,  30  N.  E.  294,  and  cases  cited; 
Indiana  Iron  Co.  v.  Cray  (J 897)  10  Ind. 
App.  565,  48  N.  E.  803;  Vincennes  Water- 
Supply  Co.  V.  White  (1890)  124  Ind.  376, 
24  N.  E.  747. 

The  contract  in  this  case  provided  that 
the  owner,  through  a  person  called  an  in- 
spector, should  have  the  authority  to  examine 
the  materials  furnished  and  to  condemn  that 
which  did  not  conform  to  the  prescribed 
standard.  This  inspector  could  also  arrest 
the  progress  of  the  work  if  he  found  that  it 
was  not  conforming  to  the  standard  pro- 
vided in  the  contract.  But  the  authority  of 
the  inspector  in  these  and  all  other  matters 
connected  with  the  construction  of  the  build- 
ing, only  gave  him  the  power  to  see  that  a 
certain  standard  was  lived  up  to  by  the  con- 
tractors as  the  [598]  work  progressed  from 
time  to  time.  The  means  and  methods  of 
attaining  those  standards  he  had  no  control 
over.  The  difference  between  an  independent 
contractor  and  a  mere  servant  is  not  to  be 
determined  solely  by  the  pretention  of  a 
certain  kind  or  degree  of  supervision  by  the 
employer.  It  is  to  be  determined  by  the 
contract  as  a  whole, — ^by  its  spirit  and  es- 
sence,— and  not  by  the  phraseology  of  a 
single  sentence  or  paragraph.  Taking  the 
contract  as  a  whole  it  clearly  shows  that 
the  parties  employed  by  the  defendant  to 
erect  his  building  were  independent  contrac- 
tors. Foster  v.  Chicago  (1902)  197  III. 
264,  64  N.  E.  322;  Staldter  v.  Huntington 
(1899)  153  Ind.  354,  55  N.  E.  88;  Wabash, 
etc.  R.  Co.  V.  Farver  (1887)  111  Ind.  195, 
12  N.  E.  296,  60  Am.  Rej).  696.  The  fol- 
lowing case  seems  so  clearly  in  point  that 
we  quote   from   it  as   follows:      "Obviously, 


the  defendants  were  independent  contractors. 
The  plans  and  specifications  were  prepared 
and  settled  by  the  railroad  companies;  the 
size,  form  and  place  of  the  piers  were  de- 
termined by  them,  and  the  defendants  con- 
tracted to  build  piers  of  the  prescribed  form 
and  size  and  at  the  places  fixed.  They 
selected  their  own  servants  and  employes. 
ITieir  contract  was  to  produce  a  specified  re- 
sult. They  were  to  furnish  all  the  material 
and  do  all  the  work,  and  by  the  use  of  that 
material  and  the  means  of  that  work  were 
to  produce  the  completed  structures.  The 
will  of  the  companies  was  represented  only 
in  the  result  of  the  work,  and  not  in  the 
means  by  which  it  was  accomplished.  X^is 
gave  to  the  defendants  the  status  of  inde- 
pendent contractors,  and  that  status  was 
not  affected  by  the  fact  that,  instead  of  wait- 
ing until  the  close  of  the  work  for  accept- 
ance by  the  engineers  of  the  companies,  the 
contract  provided  for  their  daily  supervision 
and  approval  of  both  material  and  work. 
The  contract  was  not  to  do  such  work  as  the 
engineers  should  direct,  but  to  furnish  suit- 
able material  and  construct  certain  specified 
and  described  piers,  subject  to  the  daily  ap- 
proval of  the  companies'  engineers.  This 
constant  right  [699]  of  supervision,  and  this 
continuing  duty  of  satisfying  the  judgment 
of  the  engineers,  do  not  alter  the  fact  that 
it  was  a  contract  to  do  a  particular  work» 
and  in  accordance  with  plans  and  specifica- 
tions already  prepared.  .  .  .  The  func- 
tions of  the  engineers  were  to  see  that  they 
complied  with,  this  contract.  .  .  .  They 
were  to  see  that  the  thing  produced  and  the 
result  obtained  were  such  as  the  contract 
provided  for."  Casement  v.  Brown  (1893) 
148  U.  S.  615,  13  S.  Ct.  672,  37  U.  S.  (I^ 
ed.)   582. 

The  appellant  was  not  an  insurer  of  the 
safety  of  appellee's  working  place,  and  is  not 
liable  for  the  happening  of  an  accident  aris- 
ing from  no  known  cause.  Where  an  event 
takes  place,  the  real  cause  of  which  cannot 
be  traced,  or  is  at  least  not  apparent,  it 
ordinarily  belongs  to  that  class  of  occur- 
rences which  are  designated  purely  acciden- 
tal; and  in  a  case  like  this,  where  the  plain- 
tiff asserts  negligence,  he  must  show  enough 
to  exclude  the  case  from  the  class  of  acci- 
dental occurrences.  Wabash,  etc.  R.  Co.  ▼. 
Locke  (1887)  112  Ind.  404,  14  N.  E.  391. 
2  Am.  St.  Rep.  193;  Lehigh  Portland  Cement 
Co.  V.  Bass  (1913)  180  Ind.  638,  103  N.  E. 
483. 

Undoubtedly  there  are  instances  where  the 
proof  of  negligence  sufficient  to  make  out  a 
prima  facie  case  may  be  supplied  by  a  pre- 
sumption that  arises  from  the  occurrence  of 
the  injury.  But  in  such  cases  it  must  appear 
that  the  instrumentality  which  inflicted  the 
injury  was  in  the  control  of  the  defendant^ 
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subject  to  his  use  and  inspection,  and  also 
tliat  the  accident  was  one  which  in  the  ordi- 
nary experience  of  mankind  would  not  have 
happened  unless  from  the  negligence  of  the 
defendant,  or  that  of  others  for  whose  negli- 
gence he  is  legally  responsible.  Where  the 
injurj^  might  well  have  resulted  from  any  one 
<>f  many  causes,  the  plaintiff,  by  a  fair  pre- 
ponderance of  the  evidence,  must  exclude  the 
operation  of  those  causes  for  which  the  de- 
fendant is  under  no  legal  obligation.  The 
thing  which  causes  the  injury  must  be  shown 
to  have  been  under  [600]  the  management 
^^  the  defendant  before  the  doctrine  of  res 
*P»a  loquitur  applies.  Indeed,  the  theory  of 
the  law  in  respect  of  this  doctrine  proceeds 
^I'om  the  fact  that  the  management  or  con- 
^^ol  of  that  which  occasioned  the  injury  is 
^'^clusively  within  the  power  of  the  defendant 
5^  between  him  and  the  plaintiff,  and  that 
'^  Works  no  injustice  by  requiring  him  to 
explain.  Trim  v.  Fore  River  Ship  Bldg.  Co. 
(1912)  211  Mass.  593,  98  N.  E,  591;  Fitz- 
gerald V.  Southern  R.  Co.  (1906)  141  N.  C. 
530,  54  S.  E.  391,  6  L.R.A.(N.S.)  337;  Breen 
V.  New  York  Cent.  etc.  R.  Co.  (1888)  109 
N.  y.  297,  16  N.  E.  60,  4  Am.  St.  Rep.  450; 
Loudoun  V.  Eighth  Ave.  R.  Co.  (1900)  162 
N.  Y.  380,  56  N.  E.  988;  Rice  v.  Chicago, 
etc.  R.  Co.  (1910)  153  Mo.  App.  35,  131 
S.  W.  374. 

The  appellee  earnestly  insists  that  because 
appellant  failed  to  obtain  a  permit  for  the 
additional  third  story  it  is  placed  in  the  atti- 
tude of  a  law  breaker,  engaged  in  the  com- 
mission of  an  unlawful  act,  and  if  the  col- 
lapse of  the  building  occurred  in  the  course 
of  the  doing  of  this  illegal  act,  no  matter 
from  whose  negligence  it  arose,  whether  that 
of  owner,  architect  or  contractor,  the  owner 
must  respond  in  damages. 

City   ordinances   authorized   and   duly   en- 
acted within  the  municipal  power  have  the 
same  local  force  and  effect  as  a  statute.    New 
York,   etc.   R.   Co.  v.  Lind    (1913)    180   Ind. 
38,   102   N.   E.   449.     Where   a  standard   of 
duty  is  fixed,  and  its  measure  defined  by  law, 
the  omission  of  that  duty  is  negligence  per 
8P.,     Tucker  v.  Illinois  Cent.  R.  Co.    (1890) 
42  La,  Ann.  114,  7  So.  124.    The  courts  have 
invariably  held  that  every  person  violating 
a  statute  is  a  wrongdoer,  negligent  in  the 
eyes  of  the  law,  and  that  any  innocent  per- 
eon  injured  by  such  violation,  if  it  he  the 
proasimate   cause   of   the   injury,   may,    in   a 
proper  case,  recover  damages  from  the  em- 
ployer and  contractor,  jointly  or  severally,  it 
not  being  in  the  power  of  an  owner  to  escape 
liability  by  making  a  contract  with  another 
to  commit  the  wrong  for  him.     It  must  be 
regarded  as  well  [601]  settled  doctrine,   (1) 
that  if  one  upon  whom  the  statute  imposes 
a  duty,  violates  that  duty,  and  the  violation 
results  in  an  injury,  he  is  liable,  irrespective 
of  all  questions  of  care  and  prudence;   and. 


(2)  that  it  is  no  defense  to  prove  that  the 
actual  breach  of  law  was  committed  by  a 
person  employed  by  and  acting  for  him,  upon 
whom  the  duty  rests,  if  the  latter  knew  of 
and  sanctioned,  even  if  he  did  not  direct,  the 
illegal  act.  Pitcher  v.  Lennon  (1896)  12 
App.  Div.  356,  42  N.  Y.  S.  156. 

But  that  a  causal  connection  must  be 
shown  between  the  negligence  charged  and 
the  injury  complained  of,  is  undeniably  true. 
A  violation  of  penal  statutes  constitutes  neg- 
ligence per  se,  but  to  make  such  negligence 
actionable  it  must  be  a  proximate  cause  of 
the  injury  for  which  the  action  is  brought. 
Inland  Steel  Co.  v.  Yedinak  (1909)  172  Ind. 
423,  87  N.  E.  229,  139  Am.  St.  Rep.  389; 
Waver ly  Co.  v.  Beck  (1913)  180  Ind.  623, 
103  N.  E.  332.  The  violation  of  a  statute  or 
ordinance  raises  no  liability  for  an  injury 
which  another  may  have  suffered,  unless  the 
injury  was  in  some  material  degree  the  result 
of  such  violation.  The  distinction  between 
criminality  which  is  a  cause,  and  criminality 
which  is  a  mere  condition  of  an  injury  for 
which  recovery  is  sought,  is  thoroughly  es- 
tablished in  our  law.  The  violation  of  a 
criminal  statute  should  not  affect  one's  civil 
rights,  except  when  the  violation,  viewed  in 
reference  to  the  element  of  criminality  to  be 
punished,  has  had  a  direct  effect  upon  his 
cause  of  action.  The  question  is.  What  is  the 
legal  element  which  is  the  essence  of  the  com- 
mand or  prohibition?  If  the  violation  of 
the  statute  has  no  causal  connection  with 
the  injury,  then  it  is  not  a  direct  or  proxi- 
mate cause.  Bourne  v.  W^hitman  (1911) 
209  Mass.  155,  95  N,  E.  404,  35  L.R.A. 
(N.S.)    701. 

When  appellant  applied  for  a  permit  to 
erect  a  two-story  building,  the  plans  and 
specifications  submitted  to  the  inspector  pro- 
vided that  the  building  should  be  so  con- 
structed that  a  third  story  might  be  added 
at  some  future  time,  and  if  any  inference  is 
to  be  drawn  at  all  [602]  it  would  be  that, 
had  application  been  made  for  a  permit  to 
erect  the  additional  third  story,  it  would 
have  been  granted  by  the  inspector.  The 
evidence,  directly  or  by  inference,  utterly 
fails  to  establish  any  causal  relation  between 
appellant's  unlawful  failure  to  obtain  the 
permit  for  the  erection  of  the  additional  third 
story  and  appellee's  injury.  Kuhnen  v. 
White  (1905)  102  App.  IMv.  36,  92  N.  Y.  S. 
104;  Seibert  v.  McManus  (1900)  104  La. 
404,  29  So.  108;  Zimmerman  v.  Baur(1894) 
11  Ind.  App.  607,  39  N.  E.  299;  New  York, 
etc.  R.  Co.  V.  Lind,  supra. 

It  cannot  be  seriously  contended  that  ap- 
pellee's action  is  founded  on  the  theory  of 
the  violation  of  the  Dangerous  Employment 
Act  of  1911.  Act  1911,  p.  597,  §§  3862ar- 
3862e  Burns  1914.  This  legislative  enact- 
ment has  no  application  to  the  facts  disclosed 
by  this  complaint. 
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As  the  evidence  wholly  fails  to  show  that 
any  negligent  or  unlawful  act  of  appellant 
was  the  proximate  cause  of  appellee's  injury, 
and  appellant  having  moved  at  the  proper 
time  and  in  the  proper  manner  for  a  per- 
emtory  instruction  for  a  verdict  in  its  favor, 
it  follows  that  the  lower  court  committed 
error  in  overruling  the  motion. 

Judgment  reversed  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 

Cox,  C.  J.,  and  Myers,  J.,  not  participating. 

Kdiearing  denied  December  31,  1914. 


NOTE. 

Liability  of  Owner  for  Injuries  Caused 
by  Collapse  of  Bnilding. 

The  earlier  decisions  passing  on  the  lia- 
bility of  the  owner  for  injuries  caused  by  the 
collapse  of  a  building  are  discussed  in  the 
notes  to  Earl  v.  Reid,  18  Ann.  Cas.  1,  and 
Griffin  v.  Jackson  Light,  etc.  Co.  92  Am.  St. 
Rep.  496.  The  present  note  is  confined  to 
a  review  of  the  recent  cases. 

Where  a  building  is  in  the  process  of  con- 
struction by  an  independent  contractor,  the 
owner  is  not  liable  for  an  injury  to  a  servant 
of  the  contractor  caused  by  the  collapse  of 
the  building,  unless  some  negligence  attribu- 
table to  the  owner  is  the  proximate  cause  of 
the  injury.  Thus  in  the  reported  case  it  is 
held  that  though  a  building  was  being  con- 
structed in  violation  of  a  city  ordinance, 
which  act  constituted  negligence  per  se,  there 
was  a  failure  to  establish  any  causal  relation 
between  the  owner's  failure  to  meet  the  re- 
quirements of  the  ordinance  and  an  injury 
to  the  servant  of  an  independent  contractor 
by  the  collapse  of  the  building.  In  Arkansas 
Land,  etc.  Co.  v.  Secrist,  118  Ark.  661,  177 
6.  W.  37,  the  court  passed  on  the  liability 
of  an  owner  to  a  contractor's  servant  for 
injuries  sustained  in  the  collapse  of  a  build- 
ing. Therein  it  appeared  that  a  builder  had 
contracted  with  the  defendant  company  to 
construct  certain  mill  sheds  and  that  the 
plaint i AT,  who  was  employed  as  a  laborer, 
while  removing  and  distributing  a  pile  of 
lumber  placed  on  top  of  a  shed  in  such  quan- 
tity that  the  shed,  improperly  constructed, 
would  not  support  it,  was  injured  by  its 
collapse.  Recovery  was  had  in  the  lower 
court  on  the  ground  that  tlie  defendant  com- 
pany had  exercised  control  and  supervision 
over  the  plaintiff  in  the  discharge  of  his  du- 
ties, thus  rendering  itself  liable.  Holding 
that  in  view  of  the  evidence  the  trial  court 
should  ha,ve  instructed  to  the  contrary  and 
that  it  should  have  charged  that  the  builder 
was  an  independent  contractor,  which  relation 
was  not  changed  by  any  of  the  defendant 
company's  acts,  the  appellate  court  said: 
We  think  the  fact  is  undisputed,  when  the 


evidence  has  been  viewed  in  the  light  most 
favorable  to  appellee,  that  Allen  was  an  inde^ 
pendent  contractor,  and  that  no  representa- 
tive of  the  appellant  company  was  shown  to 
have  had  any  authority  or  supervision  over 
appellee,  and  that  no  representative  of  ap- 
pellant company  directed,  or  offered  to  direct, 
appellee  in  the  discharge  of  his  duties.     The 
owner  of  a  building,  or  principal  employer 
has  the  right  always  to  see  that  the  building 
is  constructed  according  to  the  plans,   and 
the   mere   exercise    of    this    right   does   not 
create   the   relation   of   master   and   servant 
between  the  owner  and  the  servant,  and  does 
not  place  upon  the  owner  any  liability  to  the 
servant,  unless  the  owner  undertakes  to  di- 
rect the  manner  in  which  the  laborer  shall 
work   in   the  discharge  of  his  duties.     And 
the  same  thing  is  true  in  regard  to  any  mere 
change   in    the    plan    of   construction.      The 
making  of  this  change  does  not  alter  the  re- 
lation  between  the  owner   and  the  servants 
unless  the  owner   undertakes  to  direct  .ind 
supervise  the  manner  in  which  the  servant 
shall  do  his  work  in  making  the  change.'* 
In  Herman  v.  Buflfalo,  214  N.  Y.  316,   lOS 
N.   £.   451,   the  court  reversed   a  judgment 
recovered  against  the  defendant  on  the  theory 
that  in  constructing  a  building  by  the  col- 
lapse  of   which    the   plaintiff's    intestate,   a 
sub-contractor  working  thereon,   was  killed, 
the  city  had  created  or  participated  in  t)ie 
creation   of   a  nuisance.     It   was  held   that 
while  the  evidence  might  support  a  charge 
of  negligence,   a  finding  of  the  creation   or 
maintenance  of  a  nuisance  by  the  city  was 
unwarranted  thereby.    In  a  concurring  opin- 
ion Bartlett,  Ch.  J.,  stated  the  legal  propo- 
sitions determinative  of  the  appeal  as   fol- 
lows:    "Where  the  charge  of  maintaining  a 
dangerous  nuisance  is  based  upon  the  fall  of 
an  improperly  constructed  building,  it  must 
appear,  in  order  to  render  the  owner  thereof 
liable  as  such  (1)  that  he  intended  it  should 
be  constructed  in  the  manner  that  proved  to 
be  improper;    (2)   that  he  knew  or  ought  to 
have  knowu  that  such  manner  of  construction 
was  improper;   and   (3)   that  such  improper 
construction    caused   the   injury   complained 
of.    Where  the  injury  is  due,  not  to  improper 
conntructicn  inherent  in  the  plan,  but  to  the 
failure    to   construct   in    accordance   with    a 
proper  plan,  the  liability  of  those  who  thus 
fail  to  follow  the  plan  sounds  in  negligence 
and  not  in  nuisance.     W^here  injury  is  due 
to    improper    construction    inherent    in    tlie 
plan,    a   municipal    corporation    owning    the 
building  may  nevertheless  avoid  liability  for 
its  fall  if  it  appear  that  the  plan  was  pre- 
pared   for    it    by    a    competent    independent 
architect,  upon  whose  judgment  and  advice 
the  municipal  officers  relied,  imless  the  plan 
was  so  obviously  bad  as  to  suggest  insecurity 
to    an    ordinarily    and    reasonably    prudent 
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The  liability  of  an  owner  of  premises  for 
damages  to  the  property  of  an  adjoining 
owner  resulting  from  the  fall  of  a  building 
in  the  course  of  construction  by  an  independ- 
ent contractor  was  determined  in  Cockshutt 
Plow  Co.  V.  McDonald,  5  Alberta  184,  22 
West  L.  Rep.  768,  3  West.  W.  Rep.  488, 
8  Dominion  L.  Rep.  112.  In  that  case  it 
was  said:  "The  contracting  company,  to 
which  the  contract  for  the  erection  of  the 
building  was  let,  was  not,  nor  were  its  serv- 
ants or  workmen  in  any  respect  the  servant 
or  agent  of  the  plaintiff  company;  and,  as 
the  work  the  latter  required  to  be  done  was 
not  a  work  which  would  in  the  natural  course 
of  things  have  resulted  in  injurious  conse- 
quences to  the  defendant,  and  as  the  damage 
he  sustained  was  due  solely  to  the  negligence 
of  the  contracting  company  or  its  workmen, 
the  plaintiff  company  cannot  be  held  respon- 
sible for  it." 
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SOCIETY  OF  AMERICA 
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New  York  Court  of  Appeals — May  4,  1915. 
216  N.  r.  1;  109  N.  E,  80, 


Corporations  —  Power  of  President  — 
Contract  to  Pnroliase  Real  Estate. 

Neither  a  resolution  of  the  board  of  direc- 
tors of  a  memberslnp  corporation  that  "the 
president  and  vice-president  be  empowered 
to  take  cliarge  of  the  fiscal  affairs  until  the 
by-laws  are  adopted,"  nor  a  resolution  "that 
the  president  has  authority  to  sign  and  ex- 
ecute all  documents/'  standing  alone  and  un- 
explained, gives  the  president  that  authority 
required  by  the  Membership  Corporations 
Law  (Consol.  Laws,  c.  35),  §  13,  providing 
that  no  purchase  of  realty  shall  be  made  by 
a  membership  corporation,  unless  ordered  by 
the  directors  by  a  two-thirds  vote,  as  a  con- 
dition to  his  right  to  contract  for  the  pur- 
chase of  realty. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  evidence  in  an  action  to  enforce 
specific  performance  of  a  contract  between 
the  president  of  a  mombership  corporation 
and  a  landowner,  for  the  purchase  of  land, 
fails  to  show  any  meeting  of  the  directors 
of  the  corporation  after  the  making  of  the 
contract,  or  that  they  had  ratified  the  con- 
tract as  individuals,  or  that  any  of  them  had 
ever  heard  of  the  contract,  it  cannot  be  in- 
ferred from  any  subsequent  acts  of  the  presi- 


dent that  the  contract  had  been  ratified  by 
the  directors. 

[See  note  at  end  of  this  case.] 

Same. 

To  aid  in  determining  whether  the  direc- 
tors of  a  membership  corporation  authorized 
the  president  to  contract  to  purchase  land, 
not  only  the  formal  resolutions  of  the  direc- 
tors, but  everything  said  and  done  at  their 
meeting,  may  be  shown. 

[See  note  at  end  of  this  case.] 

Vendor  and  Purchaser  —  Mutuality  of 
Contract  —  Conditional  Option  to  Re- 
scind. 

A  contract  for  the  purchase  of  land,  pro- 
viding that,  unless  a  road  running  through 
the  land  should  be  closed  within  a  week,  the 
purchaser  should  be  "in  no  way  obliged,"  is 
not  lacking  in  tlie  mutuality  essential  to  the 
right  to  enforce  specific  performance,  though 
it  gives  the  purchaser  the  option  to  rescind 
if  ttie  road  was  not  closed,  or  to  waive  the 
condition,  at  least  not  from  the  time  waiver 
was  announced  by  the  purchaser,  since  from 
that  time  the  remedy  was  mutual. 

Waiver  of  Forfeiture. 

Where  a  contract  for  the  purchase  of  real- 
ty entitles  the  purchaser  to  waive  a  condition 
of  the  contract  with  which  the  vendor  failed 
to  comply,  it  is  not  essential  to  the  effective- 
ness of  such  waiver,  when  made  by  the  pur- 
chaser, that  it  be  approved  by  the  vendor. 

Corporations  —  Autkority  of  Officer  to 
Contract  —  Sufficiency  of  Denial. 

In  an  action  for  specific  performance  of  a 
land  sale  contract  evidence  that  plaintiff 
membership  corporation  had  not  contracted 
because  it  had  not  acted  through  its  direc- 
tors, but  through  its  president,  who  exceeded 
his  authority,  is  admissible  under  pleadings 
denying  the  contract. 

Pleading  —  Waiver  of  Defect  —  Failure 
to  Object  at  TriaL 

An  objection  that  proof  of  want  of  author- 
ity of  the  president  of  the  plaintiff  member- 
ship corporation  to  contract  for  it  could  not 
be  made  under  defendant's  pleadings  is 
waived,  where  plaintiff  not  only  did  not  urgo 
it  at  the  trial,  but,  by  the  introduction  of 
evidence  thereon,  assumed  the  burden  of  prov- 
ing such  officer's  authority. 

Catholic  Foreign  Mission  6oc,  v.  Oussani, 
157  N.  Y.  App.  Div.  893,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  for  specific  performance.  Catholic 
Foreign  Mission  Society  of  America,  Incor- 
porated, plaintiff,  and  Joseph  Oussani  et  al., 
defendants.  Judgment  for  plaintiff  at  Special 
Term  of  Supreme  Court.  Judgment  modified 
by  Appellate  Division  of  Supreme  Court.  De- 
fendant named  appeals.  The  facts  are  stated 
in  the  opinion.     Re:\^ersed. 

David  Tjcvcntritt,  Maxwell  C.  Katz  and 
Otto  C.  Sommerich  for  appellant. 
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J,  Addison  Young,  William  S,  Beers  and 
John  K,  M.  Ewing  for  respondent. 

[4]  Cardozo,  J. — ^Tlie  action  is  for  specific 
performance.  The  defendant  Oussani  is  the 
owner  of  a  tract  of  land  in  Westchester  coun- 
ty. He  undertook  to  sell  it  to  the  plaintiff, 
a  membership  corporation.  The  plaintiff  was 
represented  by  its  president,  Father  Walsh. 
A  memorandum  of  the  terms  of  the  agree- 
ment was  put  in  writing,  and  signed.  It  is 
dated  July  12,  1912.  It  calls  for  a  convey- 
ance of  the  land  free  from  all  incumbrances. 
In  particular,  it  provides  that  a  road  known 
as  the  Longwood  Road,  which  ran  through 
the  land,  shall  be  closed.  Unless  this  change 
can  be  made  within  one  week,  the  plaintiff  is 
to  be  **in  no  way  obliged."  The  price  is  to 
be  $45,000  of  which  $15,000  is  to  be  paid 
in  cash,  and  $30,000  by  a  purchase-money 
mortgage. 

Longwood  Road  was  a  public  highway,  and 
the  local  authorities  refused  to  close  it. 
Father  Walsh  went  to  view  the  land  on  July 
18,  and  again  on  the  day  following.  His 
purpose  was  to  ascertain  whether  the  road 
would  interfere  with  the  construction  of  a 
building.  He  then  stated  to  Oussani  that  he 
would  waive  the  condition  of  the  contract  to 
the  effect  that  the  road  must  be  closed. 
There  is  evidence  from  which  the  inference 
may  be  drawn  that  Oussani  requested  the 
waiver  and  approved  of  it.  That  the  buyer's 
purpose  might  not  be  doubtful,  a  letter  was 
mailed  on  July  19,  in  which  Oussani  was 
again  informed  that  there  had  been  a  waiver 
of  the  condition.  On  the  following  day  he 
gave  notice  that  he  would  not  carry  out  the 
sale.  He  had  sold  the  property,  it  appears, 
at  a  larger  price  to  some  one  else.  There 
was  a  tender  of  the  money  and  of  a  purchase- 
money  mortgage.  The  tender  was  rejected, 
and  this  action  was  begun. 

The  first  question  to  be  determined  is 
whether  there  ever  was  a  contract.  The 
statute  provides  (Membership  [5]  Corpora- 
tions Law  [Consol.  Laws,  ch.  35],  section 
13)  :  "No  purchase,  sale,  mortgage  or  lease 
of  real  property  shall  be  made  by  a  member- 
ship corporation,  unless  ordered  by  the  con- 
curring vote  of  at  least  two-thirds  of  the 
whole  number  of  its  directors,  provided,  how- 
ever, that  when  the  whole  number  of  directors 
is  not  less  than  twenty-one,  the  vote  of 
a  majority  of  the  whole  number  shall  be  suffi- 
cient." The  whole  number  of  the  plaintiff's 
directors  was  less  than  twenty-one.  The  con- 
curring vote  of  at  least  two-thirds  of  the 
directors  was,  therefore,  necessary  before  a 
purchase  of  real  property  could  lawfully  be 
made.  The  president  had  no  authority  to 
make  such  a  purchase  by  virtue  merely  of  his 
office.  This  is  conceded.  It  is  urged,  how- 
ever, that  resolutions  adopted  by  the  direc- 


tors on  June  29,  1912,  contain  the  requisite 
grant  of  power.  We  think  that,  unexplained, 
they  fail  of  that  effect.  One  resolution  reads: 
"Resolved,  that  the  president  and  vice-presi- 
dent be  empowered  to  take  charge  of  the  fis- 
cal affairs  until  the  by-laws  are  adopted." 
This  was  not  a  grant  of  power  to  purchase 
land.  It  made  the  president  and  vice-presi- 
dent the  fiscal  officers  of  the  corporation. 
That  is  an  office  which  in  most  corporations 
is  filled  by  a  treasurer.  The  purchase  and 
sale  of  real  estate  has  no  relation  to  its 
'functions.  But  there  is  another  resolution 
which  reads:  "Resolved,  that  the  president 
has  authority  to  sign  and  execute  all  docu- 
ments." This  does  not  mean  that  he  may 
make  any  contract  he  pleases.  It  is  not  an 
attempt  to  delegate  to  him  the  entire  powers 
of  the  board.  It  means  that  when  contracts 
have  been  duly  authorized,  the  president  is  to 
sign  them.  It  touches,  not  the  power  to  con- 
tract, but  the  form  and  manner  of  contract- 
ing. The  command  of  the  statute,  that  there 
must  be  a  concurring  vote  of  two-thirds  of  the 
directors,  would  be  frittered  away  if  we  were 
to  hold  that  a  resolution  at  once  so  sweeping 
and  so  indefinite  is  a  sufficient  statement  of 
their  concurrence.  Standing  by  itself  and  un- 
explained, the  resolution  does  not  confer  the 
requisite  [6]  authority  (Holtsinger  v.  Na- 
tional Corn  Exchange  Bank,  6  Abb.  Pr.  N.  S. 
(N.  Y.)  292;  affd.  in  this  court,  3  Alb.  L.  J. 
305 ;  Jacoby  v.  Payson,  91  Hun  480,  36  N.  Y. 
S.   240). 

It  is  urged  for  the  plaintiff  that  the  con- 
tract, though  unauthorized  when  made,  may 
be  held  to  have  been  ratified.  We  find  no 
evidence  of  ratification.  The  action  was  be- 
gun in  August,  1912,  and  was  tried  in  October 
of  that  year.  Down  to  the  time  of  the  trial 
there  had  been  no  meeting  of  the  directors 
since  the  making  of  the  contract.  They  never 
ratified  the  contract  collectively  and  as  a 
board.  They  never  ratified  it,  if  that  be 
possible  (People's  Bank  v.  St.  Anthony's 
Roman  Catholic  Church,  109  N.  Y.  512,  17 
N.  E.  408)  singly  and  as  individuals.  There 
is  no  evidence  that  two-thirds  of  the  directors, 
or  even  one  dree  tor,  ever  heard  of  the  con- 
tract. All  that  the  president  did,  either  in 
making  tender  of  the  price  or  in  prosecuting 
this  action,  was  done  of  his  own  motion.  By 
that  time  the  seller  had  already  repudiated 
the  contract.  Whether  there  could  be  an 
effective  ratification  after  notice  of  Oussani's 
withdrawal  may  be  doubted.  The  case  of 
(Bolton  V.  Lambert,  41  Ch.  D.  (Eng.)  295) 
which  holds  that  ratification  in  such  cases  is 
possible,  is  inconsistent  with  many  cases  in 
our  own  country  (Mechem  on  Agency  [2d  ed.] 
sections  514,  515;  Cowan  v.  Curran,  216  111. 
598,  75  N.  E.  322;  Baldwin  v.  Schiappacasse, 
109  Mich.  170,  66  N.  W.  1091;  Kline  v.  Royal 
Ins.  Co.  192  Fed.  378;  Atlanta  Buggy  Co.  v. 
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He«s  Springs,  etc.  Co.  124  Ga.  338,  52  S.  E. 
613,  4  L.R.A.  (N.S.)  431 ) ,  and  has  not  escaped 
criticism    in    England    (Fry    on    Spec.    Perf. 
[.■)th  ed.]  Appendix,  Note  A;  Mechem,  supra; 
Kieming  v.  Bank  of  New  Zealand  [1900]  A.  C. 
(Eng.)    677,   587;    In   re  Tiedemann    [1899] 
2  Q.  B.  (Eng.)  66.    See  also:  Cook  v.  TuUis, 
18  Wall.  332,  21  U.  S.    (L.  ed.)    983;   In  re 
(Jloucester   Municipal   Election    [1901]    1   K. 
B.  (Eng.)   683).     It  is  everywhere  conceded, 
however,  Ihat  ratification,  if  possible  at  all 
after   notice    of    withdrawal,    must    be    an- 
nounced  within    a    reasonable   time    (In    re 
Portuguese   Consolidated   Copper    Mines,    45 
Ch.  D.  (Eng.)  16) .    That  is  true  even  though 
the  action  is   [7]   at  law.     It  is  still  more 
plainly  true  in   equity,  where  the  right  to 
specific    performance    is    conditioned    upon 
mutuality  of  remedy.    When  this  action  was 
begun,  the  inchoate  contract  had  not  been 
made  binding  by  the  ratification  of  the  plain- 
tiffs directors,  and  so  far  as  the  record  shows, 
it  is  not  binding  yet. 

In  thus  holding  that  the  resolution  em- 
powering the  president  to  sign  all  documents, 
does  not  confer  authority  to  purchase  land, 
we  limit  ourselves  to  a  construction  of  the 
resolution  standing  alone  and  unexplained. 
There  is  nothing  to  show  that  a  purchase  of 
land  was  then  contemplated  by  the  directors. 
There  is  nothing  to  show  that  they  first 
assented  to  the  project,  and  then,  in  order  to 
facilitate  its  execution,  resolved  that  the  presi- 
dent should  be  empowered  to  sign  the  neces- 
Miry  documents.  If  there  was  such  assent,  it 
may  be  established  by  evidence  of  what  was 
said  at  the  meeting  of  the  board,  and  the 
meaning  of  the  resolution  may  be  explained 
and  enlarged  accordingly.  A  formal  resolu- 
tion is  not  the  only  evidence  of  corporate  ac- 
tion (Young  V.  U.  S.  Mortgage,  etc.  Co.  214 
X.  Y.  279,  108  N.  E.  418,  and  cases  there 
cited).  Everything  that  was  said  and  done, 
the  entire  setting  of  the  occasion,  may  help 
in  determining  the  authority  intended  to  be 
conferred.  The  plaintiff  has  not  attempted 
to  put  the  setting  of  the  occasion  before  us. 
It  has  proved  the  bare  resolution  and  no 
more.  We  are  not  to  be  understood  as  hold- 
ing that  ampler  evidence  of  the  surrounding 
circumstances  and  of  the  discussion  at  the 
meeting  may  not  establish  an  authority  which 
this  record  does  not  disclose. 

If  the  directors  are  found  on  a  new  trial 
to  have  authorized  the  purchase,  we  think 
the  plaintiff's  right  to  a  decree  of  specific 
performance  will  follow.  The  argument  is 
made  that  even  though  there  was  a  contract, 
it  lacks  the  mutuality  essential  to  relief  in 
equity.  If  the  public  easement  or  right  of 
way  is  not  extinguished,  the  buyer,  by  the 
terms  of  the  contract,  has  the  right  to  re- 
scind. We  think  the  reservation  of  that  right 
does  not  involve  a  [8]  failure  of  the  equitable 
Ann.  Caa.  1917A.— 31. 


remedy  (Levin  v.  Dietz,  194  N.  Y.  376,  87  N. 
E.  454,  20  L.R.A. (N.S.)  251).  The  Long- 
wood  Road  was  an  incumbrance.  Like  any 
other  incumbrance,  it  gave  the  buyer  the 
right  to  rescind  the  contract  and  reject  the 
title.  But  a  buyer  in  such  circumstances  is 
not  bound  to  rescind.  He  may  waive  the 
condition,  and  accept  the  title  though  de- 
fective. If  he  does,  the  seller  may  not  refuse 
to  convey  because  the  buyer  could  not  have 
been  compelled  to  waive  (Bostwick  v.  Beach, 
103  N.  Y.  414,  422,  9  N.  E.  41) .  In  this  case 
the  plaintiff  did  waive  the  condition.  It  an- 
nounced its  waiver  while  the  contract  was 
still  in  force.  Tliere  had  been  no  attempt  by 
the  seller  up  to  that  time  to  recede  from  his 
bargain.  We  think  the  waiver  to  be  effective 
did  not  call  for  the  seller's  approval.  There 
is  evidence,  however,  that  he  not  only  ap- 
proved of  it,  but  induced  it.  The  condition 
which  was  the  subject-matter  of  the  waiver, 
was  for  the  benefit  of  the  buyer  solely.  From 
the  moment  that  the  waiver  was  announced, 
the  remedy  was  mutual  (Fry  on  Spec.  Perf. 
[5th  ed.]  p.  238;  Dyas  v.  Cruise,  2  J.  &  La. 
T.  (Eng.)  460,  487;  Beatson  v.  Nicholson,  6 
Jur.  (Eng.)  620;  Hawksley  v.  Outram  [1892] 
3  C:h.  (Eng.)  359;  Barker  v.  Cox,  4  Ch.  D. 
(Eng.)  464,  469).  There  may  be  an  excep- 
tion here  to  the  general  rule  that  mutuality 
must  be  judged  of  as  at  the  date  of  the  con- 
tract, but  if  so,  it  is  as  well  established  as 
the  rule  itself.  Palmer  v.  Gould,  144  N.  Y. 
671,  39  N.  E.  378,  holds  nothing  to  the  con- 
trary. The  opinion  of  Judge  Gray  in  that 
case  was  not  adopted  by  the  court  (144  N.  Y. 
at  684)  but  if  we  assume  its  correctness,  it 
is  inapplicable  here.  All  that  it  suggests  is 
that  partial  performance  may  sometimes  be 
refused  where  a  vendee  knowing  of  the  de- 
defect  has  taken  the  chance  of  its  removal, 
and  where  conveyance  of  a  part  interest 
would  work  a  hardship  to  the  vendor.  (See 
144  N.  Y.  at  682;  also,  Hexter  v.  Pearce 
[1900]  1  Ch.  (Eng.)  341,  345.)  There  is  no 
such  hardship  here.  The  vendee  is  not  exact- 
ing compensation  for  the  broken  condition. 
It  has  waived  the  condition  altogether.  If 
[9]  the  contract  bound  the  plaintiff,  the 
defendant  must  perform. 

Tlie  plaintiff  asks  us  to  hold  that  the 
pleadings  do  not  entitle  the  defendant  to 
take  advantage  of  the  point  that  the  plain- 
tiff's president  exceeded  his  authority.  But 
the  rule,  we  think,  is  otherwise.  The  defend- 
ant does  not  contend  that  the  corporation 
itself  is  without  power  to  buy  the  land.  He 
does  not  contend  that  a  contract  apparently 
within  the  scope  of  the  chartered  powers  has 
been  made  to  promote  a  purpose  foreign  to 
those  powers.  That  was  the  situation  in  Gor- 
don Malting  Co.  v.  Bartels  Brewing  Co.  206 
N.  Y.  528,  100  N.  E.  457,  461.  He  contends 
that  the  plaintiff  has  never  contracted  at  all. 
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because  it  has  not  spoken  through  the  only 
agents  authorized  to  speak  for  it.  This  may 
be  proved  under  a  denial  of  the  contract 
(Milbank  v.  Jones,  141  N.  Y.  340,  36  N.  E. 
388 ) .  Even  if  the  rule  were  to  the  contrary, 
til  ere  was  a  waiver  of  the  objection  through 
the  failure  to  urge  it  at  the  trial.  The  plain- 
tiff put  in  evidence  the  resolution  of  the 
directors  defining  the  powers  of  the  president. 
It  assumed  the  burden  of  proving  his  author- 
ity; the  issue  was  tried  and  decided;  and  it 
is  too  late  now  to  urge  that  because  of  some 
defect  in  the  pleadings  it  was  never  really 
involved. 

The  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Hogan  and  Seabury,  JJ.,  concur. 

Judgment  reversed,  etc. 


MOTE. 

Avtliority  of  OAoer  of  Corporation  to 
Eater  into  Contract  for  Purchase  or 
Sale  of  Real  Estate. 

Applying  the  well-settled  rule  that  an  offi- 
cer of  a  corporation  has  no  power,  merely 
because  of  his  office,  to  bind  the  corporation 
by  contract  (see  7  R.  C.  L.  tit.  Corporations, 
pp.  452,  620),  the  courts  generally  hold  that 
he  has  no  implied  power,  arising  by  virtue  of 
his  office  alone,  to  enter  into  a  contract  for 
the  purchase  or  sale  of  real  estate  on  behalf 
of  the  corporation.  Black  v.  Harrison  Home 
Co.  loo  Cal.  121,  99  Pac.  494;  Brown  v.  Bass, 
132  Ga.  41,  63  S.  E.  788;  Daniele  v.  Burling- 
ton Real  Estate,  etc.  Co.  84  N.  J.  Eq.  53,  92 
Atl.  687;  McKibbin  v.  Hulton  Dyeing,  etc. 
Co.  227  Pa.  St.  153,  75  Atl.  1038;  Weathersby 
V.  Texas,  etc.  Lumber  Co.  (Tex.)  146  S.  \V. 
243;  Vacarezza  v.  Realty  Inv.  Co.  (Tex.) 
165  S.  W.  516;  Morgan  v.  Washburn  Lumber 
Co.  (Tex.)  180  S.  W.  911.  See  also  Skinner 
Mfg.  Co.  v.  Douville,  54  Fla.  251,  44  So. 
1014;  Jackson  Brewing  Co.  v.  Canton,  118 
La.  823,  43  So.  454;  American  Rio  Grande 
Land,  etc.  Co.  v.  Mercedes  Plantation  Co. 
(Tex.)  155  S.  W.  286.  And  see  the  reported 
case.  In  Weathersby  v.  Texas,  etc.  Lumber 
Co.  supra,  the  court  said  of  a  contract  made 
by  the  president  of  a  corporation  for  the 
purchase  of  certain  timber  lands:  "The  presi- 
dent of  a  private  corporation  is  not,  by  virtue 
of  his  office,  authorized  to  make  contracts 
liinding  on  the  corporation,  except  in  relation 
to  matters  arising  in  the  usual  or  ordinary 
course  of  the  business  of  the  corporation. 
There  is  nothing  in  the  evidence  in  this  case 
to  warrant  the  conclusion  that  the  purchase 
of  timber  lands  was  an  ordinary  transaction 
arising  in  the  usual  course  of  business  of  the 
appellee  corporation,  and  no  sm^h  contention 


is  made  by  the  appellant."  In  Black  v.  Harri- 
son Home  Co.  155  Cal.  121,  99  Pac.  494,  it 
appeared  that  tlie  president  and  secretary  of 
a  corporation  were  expressly  authorized  by 
resolution  of  the  board  of  directors  to  make 
jointly  contracts  for  the  sale  of  the  corpora- 
tion real  estate.  The  court,  denying  the  pow- 
er of  the  president  to  make  such  a  contract 
alone,  said:  "The  resolution  of  the  board 
of  directors  authorized  such  contracts  only 
when  jointly  executed  by  the  president  and 
secretary.  The  president's  want  of  express 
authority  to  make  either  of  these  contracts 
on  behalf  of  the  corporation  is  thus  affirma- 
tively made  to  appear.  It  is  also  clear  that 
the  power  to  execute  a .  binding  contract  of 
sale  of  real  estate  owned  by  the  corporation 
could  not  be  implied  from  the  mere  fact  that 
he  was  the  principal  executive  officer  of  tlie 
corporation  invested  with  general  direction 
of  its  affairs.  It  was  not  within  the  apparent 
scope  of  the  business  intrusted  to  him  that 
he  should  have  any  such  power.'* 

However,  the  power  of  an  officer  of  a  cor- 
poration to  make  a  binding  contract  for  tiie 
purchase  or  sale  of  land  may  be  inferred  from 
the  manner  in  which  the  business  of  the 
corporation  is  conducted  by  its  officers  with 
the  knowledge  and  acquiescence  of  the  cor* 
poration  or  its  directors.  Thus  in  Curtis 
Land,  etc.  Co.  v.  Interior  Land  Co.  137  Wis. 
341,  118  N.  W.  853,  129  Am.  St.  Rep.  1068, 
it  appeared  that  the  secretary  of  a  corpora- 
tion had  made  a  contract  for  the  sale  of  cor- 
porate lands,  without  express  authority.  He 
had,  however,  been  customarily  allowed  to 
exercise  that  power.  The  court,  affirming  a 
judgment  for  specific  performance  of  the 
contract,  said:  "It  certainly  is  not  the  prac- 
tice of  persons  dealing  witli  officers  or  agents 
who  assume  to  act  for  such  entities  to  insist 
on  being  shown  the  resolution  of  the  board 
of  directors  authorizing  the  particular  officer 
or  agent  to  transact  the  particular  business 
which  he  assumes  to  conduct.  A  person  whn 
knows  that  the  officer  or  agent  of  the  cor- 
poration habitually  transacts  certain  kinds  of 
business  for  such  corporation  under  cireum- 
iutances  which  necessarily  show  knowledge  on 
the  part  of  those  charged  with  the  conJuot 
of  the  corporate  business,  assumes,  as  he  has 
the  right  to  assume,  that  such  agent  or  officer 
is  acting  within  the  scope  of  his  authority. 
.  .  .  A  corporation  is  estopped  from  deny- 
ing that  its  agents  possess  all  the  authority 
which  it  gives  them  the  appearance  of  having. 
It  is  estopped  from  denying  that  a  general 
officer  had  the  power  which  it  has  customari- 
ly allowed  him  to  exercise." 

Likewise,  it  has  been  held  that  where  a 
contract  for  tlie  sale  of  corporate  realty  was 
made  in  the  name  of  the  corporation,  and 
was  signed  by  the  president  and  secretary 
in  their  official  capacity  and  sealed  with  the 
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corporate  seal,  being  practically  identical 
with  all  other  transactions  of  the  corporation, 
and  where  the  purchaser  had  made  a  deposit 
which  was  accepted  and  retained  by  the  cor- 
porate officers,  the  corporation  could  not  re- 
pudiate the  contract  and  would  be  compelled 
specifically  to  perform  it.  Davidson  v.  Can- 
nabis Mfg.  Co.  113  App.  Div.  664,  99  N.  Y.  S. 
1018.  And  in  West  v.  Washington  R.  Co.  49 
Ore.  436,  90  Pac.  666,  wherein  it  appeared 
that  the  contract  was  made  by  the  vice-presi- 
dent and  general  manager,  who  had  control 
of  the  land  in  question  and  received  and 
turned  over  to  the  corporation  the  deposit 
made  by  the  purchaser,  which  was  retained 
by  the  company,  it  was  held  that  these  facts 
manifested,  at  least,  a  ratification  of  the 
officer's  acts  and  led  to  the  conclusion  that 
he  had  full  authority  to  bind  the  corporation. 

In  Illinoia  it  has  been  held  that  the  presi- 
dent and  secretary  of  a  corporation,  may, 
without  express  authority,  make  a  contract 
for  the  sale  of  real  estate  which  would  be 
bmding  on  the  corporation.  Domestic  Bldg. 
Assoc.  V.  Guadiano,  195  111.  222,  63  N.  E.  98. 

It  is  undisputed  that  officers  of  a  corpora- 
tion may  by  express  authority  of  its  board 
of  directors,  be  invested  with  the  power  to 
maice  contracts  for  the  purchase  or  sale  of 
real  estate.  Augusta  Bank  v.  Hannblet,  35 
Me.  491.  See  also  Black  v.  Harrison  Home 
Co.  155  Cal.  121,  99  Pac.  494.  That  the 
express  authority  given  the  president  of  a 
corporation  to  sell  its  real  estate  carries 
with  it  the  authority  to  make  a  contract  for 
its  sale  was  held  in  Augusta  Bank  v.  Ham- 
blet,  supra,  wherein  the  court  said:  *'The 
directors  empowered  the  president  by  vote, 
to  sell  and  convey  the  land  described  in  the 
bond  for  tlie  prices  and  in  the  manner  there- 
in mentioned.  It  is  not  necessary  that  each 
instrument  appropriate  for  the  convenient 
managing  and  disposing  of  the  estate  of  the 
bank  should  be  specified  in  a  vote  of  the 
directors,  provided  the  general  power  to  per- 
form acts,  which  may  embrace  the  execution 
of  such  inslrunients,  is  conferred.  The  au- 
thority to  sell  as  well  as  to  convey  real  es- 
tate, implies  a  power  to  negotiate  and  make 
a  bargain  with  a  purchaser,  prior  to  the  con- 
veyance; and  if  the  latter  for  any  reason  can- 
not follow  the  negotiation  and  bargain  im- 
mediately, the  attempt  to  make  a  'Conveyance 
might  be  fruitless  unless  the  bargain  is  made 
obligatory  upon  the  parties.  It  is  not  an 
unreasonable  construction  of  the  vote  that 
the  president  should  be  authorized  not  only 
to  convey  real  estate,  but  if  necessary,  under 
the  power  to  sell,  to  make  a  binding  contract, 
to  convey  at  a  future  time." 
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264:  Mo.  306;  174  S.  W.  399. 


Pleadine   —   Insufficiency   —   Time    for 
Objection. 

While  the  objection  that  the  petition  does 
not  state  a  cause  of  action  must  be  considered 
at  any  stage  of  a  case  and  sustained  if  well 
taken,  it  will  be  received  with  greater  favor 
and  permitted  a  wider  field  of  operation  if 
raised  in  due  time  bv  motion  or  answer  than 
when  interposed  after  the  labor,  expense,  and 
delay  of  a  trial. 

Bills  and  Notes  —  Petition  —  Allega- 
tions of  PlaintiJTs  Interest. 

In  an  action  on  a  note  by  a  person  suing 
as  trustee  of  the  G.  Company,  and  of  W.  and 
L.,  a  petition  alleging  the  giving  of  the  note 
to  VV.  and  L.,  that  VV.  and  L.  entered  into  an 
agreement  in  writing  transferring  and  as- 
signing an  interest  therein  to  the  G.  Com- 
pany, that  such  note  was  placed  in  plaintiflf's 
hands,  and  that  by  such  agreement  he  was 
authorized  and  directed  to  collect  the  note 
and  out  of  the  proceeds  pay  to  the  G.  Com- 
pany the  amount  of  its  interest,  sufficiently 
presents  the  facts  upon  which  plaintiif  claims 
such  a  title  to  the  note  as  to  enable  him 
to  maintain  the  action,  where  the  objection 
to  the  sufficiency  of  the  petition  is  not  raised 
bv  motion  or  answer. 

Transfer  —  Wlio  is  ^'Holder''  —  Nego- 
tiable Instruments  Lair. 

Hev.  St.  1909,  §  10001,  providing  that  an 
instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  the 
holder  thereof  and,  if  payable  to  bearer,  by 
the  indorsement  of  the  holder  completed  by 
delivery,  and  section  10004,  providing  that  a 
special  indorsement  specifies  the  person  to 
whom  or  to  *who8e  order  the  instrument  is 
to  be  made  payable,  and  tliat  the  indorse- 
ment of  sucli  indorsee  is  necessary  to  the 
furtlier  negotiation  of  the  instrument,  do  not 
prescribe  an  exclusive  method  by  which  nego- 
tiable instruments  may  be  transferred,  but 
only  prescribe  the  manner  in  which  their 
negotiability  or  independence  of  equities  ex- 
isting agninst  the  transferor  may  be  pre- 
served, and  in  other  respects  the  law  in  force 
prior  to  the  passage  of  the  Negotiable  In- 
struments 3-.aw,  of  which  sucli  sections  are 
a  part,  remain  untouched,  except  in  so  far 
as  the  rights  of  the  transferee  are  enlarges! 
by  the  terms  of  that  section,  especially  in 
view  of  section  10019,  providing  that,  when 
the  holder  of  an  instrument  transfers  it  for 
value  without  indorsing  it,  the  transfer  vesta 
in  the  transferee  the  title  of  the  transferor,, 
and  in  addition  the  right  to  the  indorsement 
of  the  transferor,  if  omitted  by  accident  or 
mistake,  since  "negotiated,"  as  used  in  the 
Negotiable  Instruments  Law,  is  not  equiva- 
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lent  to  "assigned"  or  "transferred,"  in  their 
broadest  sense,  nor  is  "holder"  synonymous 
with  "owner"  or  "party  in  interest  ;*"  the 
word  "negotiate"  being  derived  from  "nego- 
tiable" and,  when  used  in  connection  with 
the  same  subject,  partaking  of  the  same 
meaning,  and  the  word  "holder"  referring  to 
such  a  title  as  constitutes  a  party  a  holder 
in  due  course. 

Rights  of  Indorsee  for  Colleotion. 

Where  the  payees  of  a  note  indorsed  it  to 
a  bank  to  enable  the  bank  to  collect  it,  and 
the  bank  for  the  same  purpose  indorsed  it  to 
another  bank,  neither  indorsement  gave  the 
indorsee  any  interest  in  the  note,  and  the 
indorsees  are  mere  naked  trustees  to  collect, 
and  the  payees  remain  the  holders  of  the  note 
with  the  right  to  sue  for  its  collection. 

Persons    Entitled    to    8ne    — >    Nominal 
Holder. 

Under  Rev.  St.  1909,  §  1730,  providing 
that  a  trustee  of  an  express  trust  may  sue 
in  his  own  name,  the  payees  of  a  note  having 
possession  thereof  through  their  agent  have 
the  right  to  contract  orally  or  in  writing 
with  the  cashier  of  a  bank  to  whom  the  note 
had  been  delivered  for  collection  that  he 
should  sue  for  their  benefit  and  the  benefit 
of  others  to  whom  they  desired  to  appoint 
the  proceeds. 

[8ee  note  at  end  of  this  case.] 

Presumption  from  Possession  of  Note. 

In  an  action  on  a  note  by  a  person  autlior- 
ized  to  sue  thereon  by  a  contract  with  the 
payees,  having  possession  of  the  note,  it  is 
not  necessary  to  prove  that  the  payees  were 
the  holders  of  the  note,  as  the  law  raises  a 
prima  facie  presumption  to  tliat  effect  from 
their  possession. 

Appeal  —  Theory  of  Trial  Below  —  Par- 
tial or  Total  Failure  of  Consideration. 

Under  Rev.  St.  1909,  §  9999,  providing, 
relative  to  negotiable  instruments,  that  ab- 
sence or  failure  of  consideration  is  a  matter 
of  defense  as  against  any  person  not  a  holder 
in  due  course,  and  that  partial  failure  of 
consideration  is  a  defense  pro  tanto,  where 
an  action  on  a  note  given  for  mining  prop- 
erty was  tried  by  defendants  'on  the  theory 
that  the  consideration  had  failed  in  that 
there  was  a  breach  of  the  warranty  of  title 
to  the  mining  property,  no  evidence  was 
given  as  to  the  value  or  relative  value  of 
the  land  as  to  which  the  title  was  defective, 
there  was  no  data  to  guide  the  jury  in  an 
attempt  to  find  such  value,  and  the  instruc- 
tions requested  by  defendant  were  on  the 
theory  that  there  was  a  total  failure  of  con- 
sideration, and  no  instruction  on  the  ques- 
tion of  partial  failure  of  consideration  was 
requested,  they  cannot  have  a  retrial  on  the 
theory  that  there  was  a  partial  failure  of 
consideration. 

Rescission    —    Neoessity    of    Returning 
Consideration. 

Purchasers  of  mining  property,  the  title 
to  a  part  of  which  faiknl  or  proved  defective, 
who  took  possession,  cannot,  while  retaining 
the  whole  property,  resist  payment  of  the 
purchase  price. 


Vendor  and  Purchaser  —  Action  for 
Price  —  Proof  of  Delivery  of  Posses- 
sion. 

In  an  action  on  a  note,  which  the  answer 
admitted  was  given  in  consideration  of  the 
transfer  to  defendants  of  certain  mining 
property,  with  a  warranty  of  title,  the  bur- 
den is  on  defendants  to  show  that  possession 
of  the  property  had  not  been  delivered,  or 
that  they  had  been  deprived  of  a  part  thereof 
on  account  of  a  failure  or  defect  of  title, 
since  the  note  imports  a  consideration  throw- 
ing the  burden  upon  defendants  to  prove  af- 
firmatively that  it  was  lacking  or  had  failed, 
while  the  word  "transfer"  implies  a  delivery 
of  possession. 

Same. 

In  an  action  on  a  note  given  for  mining 
property,  the  testimony  of  one  of  the  defend- 
ants, in  answer  to  a  question  as  to  whether 
they  had  held  the  property  ever  since  they 
received  it  from  defendants,  that  he  supposed 
that  would  be  it,  is  sufficient  evidence  that 
possession  was  delivered,  assuming  that  the 
burden  of  showing  such  delivery  rests  on 
plaintiff. 

Appeal  from  St.  Louis  Circuit  Court: 
HoMEB,  Judge. 

Action  on  promissory  note.  J.  W.  Carter, 
trustee,  plaintiff,  and  James  J.  Butler,  ex- 
ecutor, et  aU,  defendants.  Judgment  for 
plaintiff.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.     Affibmed. 

Thomas  K.  Skinker  and  Barclay,  Orthtcein 
d  Wallace  for  appellants. 

Bishop  d  Cohhs  for  respondent. 

[314]  Brown,  C— Petition  filed  November 
9,  1909,  in  the  circuit  court  for  the  city  of 
St.  Louis.  Tlie  plaintiff  sues  as  trustee  of 
the  Gila  Farm  Company,  Oliver  J.  VVestlake 
and  Charles  J.  Laughlin,  upon  a  promissory 
note  signed  by  Edward  Butler  and  Thomas 
Ward  McManus,  dated  May  1,  1907,  payable 
to  said  Westlake  and  Laughlin  or  order  on 
or  before  May  1,  1908,  for  $25,000,  with  in- 
terest from  date  at  the  rate  of  five  per  cent 
per  annum,  on  which  $1500  had  been  paid 
and  indorsed  July  31,  1907.  The  petition 
states  that  "on  the  [315]  15th  day  of  June. 
1908,  the  said  Oliver  J.  Westlake  and  Chas. 
P.  Laughlin  entered  into  an  agreement  in 
writing,  whereby  they  transferred  and  as- 
signed, for  a  valuable  consideration,  to  the 
the  Gila  Farm  Company,  a  certain  defined 
interest  in  said  note,  to  wit:  an  interest  of 
$18,000,  together  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum  from  the 
first  day  of  May,  1908,  which  said  agreement 
is  filed  herewith,  and  marked  exhibit  B;  that 
said  note  was  placed  in  plaintiff's  hands,  and 
by  said  agreement  plaintiff  was  authorized 
and  directed  to  make  collection  of  said  note, 
and  out  of  the  proceeds  thereof  to  paj  to 


CARTER  V. 

m  Mo 

said  the  Gila  Farm  Company,  the  said  sum 
of  $18,000,  together  with  interest  thereon,  as 
hereinbefore  set  out." 

The  defendants  each  filed  a  separate  an- 
swer, which,  with  a  general  denial,  pleads  as 
follows : 

"1.  Avers  that  plaintiff  has  not  legal  ca- 
pacity to  maintain  this  suit,  in  manner  and 
ff.rm  as  the  same  is  brought.  Wherefore  this 
defendant  prays  to  be  hence  discharged  with 
his  costs. 

"2.  For  further  defense  this  defendant 
avers  that  there  is  a  defect  of  parties  plain- 
tiff, in  that  said  plaintiff,  trustee,  cannot 
lawfully  maintain  this  action,  in  manner 
and  form  as  the  same  is  brought.  Wherefore 
this  defendant  prays  to  be  hence  discharged 
with  his  costs. 

"3.  This  defendant  for  further  defense 
avers  that  some  of  those  named  as  beneficial 
plaintiffs  herein  are  not  necessary  parties  to 
a  complete  determination  of  the  action,  and 
therefore  should  not  have  been  joined  therein. 
Wherefore  because  of  said  redundancy  of  par- 
ties this  defendant  prays  to  be  hence  dis- 
charged with  his  costs. 

'•4.  This  defendant  for  further  defense 
avers  that  plaintiff,  as  alleged  trustee,  is  not 
the  real  party  in  interest  to  prosecute  or 
maintain  this  action,  in  manner  and  form  as 
the  same  is  brought.  Wherefore  this  defend- 
ant prays  to  be  hence  discharged  with  his 
cost^. 

[316]  "5.  This  defendant  for  further  de- 
fcn'^e  admits  execution  of  said  note,  and  ad- 
mits that  defendants  paid  thereon,  hereto- 
fore, the  sum  of  $1500;  and  for  further 
defense  he  avers  that  the  consideration  for 
said  note  was  a  transfer  of  certain  mining 
property  in  New  Mexico  by  the  payees  there- 
in to  the  makers  of  said  note,  the  title  to 
which  property  was  then  and  there  war- 
ranted and  agreed  by  the  payees  in  said  note 
to  be  sound  and  good,  but  said  consideration 
for  said  note  has  failed,  in  that  the  title 
to  said  mining  property  for  which  said  note 
was  executed  and  delivered  was  not  sound 
and  good  but  was  defective,  wherefore  be- 
cause said  consideration  failed,  no  one  claim- 
ing through  the  payees  of  said  note  can  law- 
fullv  maintain  an  action  thereon." 

Plaintiff  replied  by  general  denial. 

The  note  was  duly  protested  for  nonpay- 
ment at  St.  Louis  at  the  instance  of  the 
National  Bank  of  Commerce  May  1,  1908, 
and  written  on  its  back  were  the  following 
indorsements  without  date:  "Par  to  the  or- 
der  of  Silver  City  National  Bank,  Silver  City, 
N.  M.  Charles  P\  Laughlin.  Oliver  J.  West- 
lake."  "Pav  Xat'l  Bank  of  Commerce  in  St. 
Louis,  or  order,  Silver  City  Xat'l  Bank,  Sil- 
ver City,  N.  M.    J.  W.  Carter,  Cashier.'* 

The  evidence  tended  to  prove,  and  was 
undisputed,  that  the  payees  indorsed  the  note 
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to  the  Silver  City  National  Bank,  of  which 
the  plaintiff  was  cashier,  for  collection,  with 
direction  to  forward  it  to  St.  Louis  for  col- 
lection, and  to  get  collection  on  it,  without 
designating  to  whom  it  should  be  sent  in  St. 
liouis.  Colonel  Carter  stamped  on  it  the 
indorsement  to  the  National  Bank  of  Com- 
merce in  St.  Louis  and  mailed  it.  After  it 
was  protested  it  was  returned  to  the  Silver 
City  National  Bank,  w^here  it  remained  until 
the  institution  of  this  suit. 

Plaintiff  introduced  the  following  instru- 
ment :  ; 

• 

[317]  "Know  all  men  by  these  presents, 
That  we,  Oliver  J.  Westlake  and  Charles  P. 
Laughlin,  in  consideration  of  the  sum  of  one 
dollar  to  us  in  hand  paid  by  the  Gila  Farm 
Company,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  sell,  assign,  transfer, 
and  set  over  unto  the  said  the  Gila  Farm 
Company,  the  certain  hereinafter  defined  in- 
terest in  that  certain  promissory  note  dated 
May  1,  1007,  made  by  Edward  Butler  and 
Thomas  Ward  McManus,  payable  to  the  order 
of  us,  the  said  Oliver  J.  Westlake  and  Charles 
P.  Laughlin,  on  or  before  one  year  from  its 
date  for  the  sum  of  $25,000,  with  interest 
thereon  from  date  until  paid  at  the  rate  of 
five  per  cent  per  annum,  the  said  interest 
therein  so  transferred  and  assigned  as  afore- 
said being  the  sum  of  $18,000  together  with 
interest  thereon  at  the  rate  of  five  per  cent 
per  annum  from  the  1st  day  of  May,  1908. 
The  said  promissory  note  is  now  in  the  hands 
of  J.  W.  Carter  for  collection  and  he  is 
hcToby  authorized  and  directed  to  make  col- 
lection of  the  same  and  to  pay  to  said  the 
Gila  Farm  Company  the  said  sum  of  $18,000 
together  with  said  interest  as  aforesaid,  out 
of  the  proceeds  of  the  same.  We  do  further 
covenant  and  agree  that  if  the  said  note  be 
collected  by  us  or  in  any  other  manner  than 
throiigh  the  said  J.  W.  Carter,  we  will  at 
once  turn  over  and  pay  to  said  the  Gila  Farm 
Company,  the  said  sum  of  $18,000,  together 
with  said  interest  as  aforesaid,  out  of  the 
proceeds  thereof.  We  do  further  covenant, 
warrant  and  agree  to  and  with  said  the 
Gila  Farm  Company  the  said  promissory  note 
constitutes  a  valid  and  binding  indebtedness 
of  the  said  Edward  Butler  and  Thomas  Ward  • 
McManus  to  us,  and  that  the  same  is  now 
due  and  payable.  In  witness  whereof,  we 
have  hereunto  set  our  hands  and  seals  this 
15th  day  of  June,  A.  D.  1008. 

Oliver  J.  Westlake,   (seal). 

Charles  P.  Laughlin,    (seal)." 


m 
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[318]  Tlie  note  was  given  as  part  of  the 
consid^eration  for  the  purchase  by  Butler  and 
McManus  of  eight  mining  claims  or  lode  loca- 
tions in  Grant  county,  New  Mexico,  covering 
an    area   of   slightly    more   than    160   acren. 
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The  sale  was  made  in  the  latter  part  of  April, 
1007,  while  Butler  and  McManus  were  in 
Silver  City,  for  $40,000.  One  thousand  dol- 
lars was  paid  down  in  cash.  On  May  18, 
1907,  $14,000  was  paid,  and  the  note  and 
deed,  both  of  which  were  then  in  the  Silver 
City  National  Bank  for  that  purpose,  were 
delivered,  the  note  remaining  in  the  bank  for 
Fiife-keeping.  The  granting  clause  of  the 
deed  is  as  follows: 

"Tliat  the  said  parties  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  one 
thousand  dollars,  to  them  in  hand  paid  by 
the  said  parties  of  tlie  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  have 
remised,  released  and  quitclaimed,  and  by 
these  presents  do  remise,  release  and  quit- 
claim unto  the  said  parties  of  the  second 
part,  their  heirs  and  assigns: 

"All  the  following  described  real  estate  and 
mining  property,  situate  in  the  Burro  Moun- 
tain Mining  District,  county  of  Grant  and 
Territory  of  New  Mexico,  to  wit: 

"The  Ajax  Lode  mine  and  mining  claim, 
the  location  notice  whereof  is  duly  recorded 
in  the  office  of  the  probate  clerk  and  ex -officio 
recorder  for  Grant  county.  New  Mexico,  in 
book  10  of  Mining  Locations,  at  page  427." 

Then  follows,  in  the  same  form,  the  de- 
scription of  the  Ajax  No.  3,  the  Ajax  No.  3. 
the  Ajax  No.  4,  the  Princetcm,  the  Hazleton, 
the  Black  Oak  and  the  Big  Horn  T^de  mines 
and  mining  claims. 

The  habendum  and  covenants  are  as  fol- 
lows : 

"To  have  and  to  hold  the  lands,  tenements 
hereby  conveyed  unto  the  said  parties  of  the 
second  part,  tlieir  lieirs  and  assigns  forever, 
and  the  said  parties  of  the  first  part  do  cove- 
nant antl  apjroc  with  the  said  parties  of  the 
second  part  that  said  mines  and  mining 
chnin'4  [31 9 j  are  free  from  all  taxes  and  liens 
of  whatever  nature  or  kind,  and  that  they 
have  good  right  and  lawful  authority  to  sell 
and  convev  the  same." 

« 

Tlie  tU'fendants  took  possession  of  the  land 
dv'scribpd  in  the  deed.  The  defendant  Laugh- 
lin  was  their  superintendent  and  manager, 
working  an  adjoining  mine  called  "The  Na- 
tional," and  supposed  to  be  their  siiperin- 
tendent  or  general  manager.  The  defendant 
^I'-Manus  testified  about  the  possession  as 
follows:  "Q.  Vou  have  held  it  ever  since 
you  received  it  from  them?  A.  I  suppose 
that  would  be  it." 

Sometime  after  the  conveyance  to  defend- 
ants it  was  discovered  that  the  whole  of  the 
Blaok  Oak  claim,  containing  21.741  acres, 
upon  which  there  were  several  buildings,  as 
well  as  small  fractions  of  the  Plazelton  claim 
(d.O.'iO  acres)  and  the  Ajax  claim  (5.304 
acres),  in  all  33.18,1  acres,  conflicted  with 
surveyed  land  theretofore  patented  to  one 
Simmons.     The  plaintiff  proved  title  to  the 


land  conflicting  with  this  patent  in  the  Lyons 
and    Campbell   Ranch   and   Cattle    Company 
and  offered  a  copy  of  the  record  of  a  roaster's 
deed  in  Grant  county,  New  Mexico,  certified 
by  the  probate  judge  and  ex -officio  recorded 
of  deeds  of  said  county,  purporting  to  cuuvoy 
the  same  land  to  the  Gila  Farm  Company, 
New   Mexico,  a  corporation.     This  deed    re- 
cited tliat  the  grantor  was  appointed  special 
master  or  referee  by  the  district  court  of  the 
third    judicial    district   of    the    Territory    of 
New   Mexico  for  the  county  of  Grant  in   a 
cause   pending   in    said   court   entitled   "The 
Farmers'  Loan  and  Trust  Company,  a  corpo- 
ration, Trustee,  plaintiff,  v.  Lyons  &  Camp* 
bell  Ranch  &  Cattle  Company  et  al.,  defend- 
ants."    Tliat   they   advertised   the   property 
for   sale   in    a   newspaper   published  in   said 
county  on  Tuesday  of  each  week,  beginning 
August  20,  1907,  and  ending  September   17, 
1907;  that  the  Gila  Farm  Company  was  the 
highest  bidder  for  it  and  other  property  both 
real   and  personal  at  the  price  of  $100,000, 
for  which  it  was  struck  off  and  sold  to  that 
company.     [320]  This  deed  purported  to  have 
been  acknowledged  before  a  notary  public  of 
Grant  county,  and  there  was  written   on    it 
the  following:     "This  deed,  together  with  the 
sale    represented    thereby,    is    approved    this 
19th  day  of  September,  *1907,  at  Silver  City, 
New  Mexico.    Frank  W.  Parker,  Judge,  Etc.'' 
The  defendants  objected  to  its  introduction 
as   follows:      "It  does  not  appear   by    what 
authority  this  deed  is  made,  whether  it  was 
authorized   by  the  order   of  court,   or   what 
w^ere    the    circumstances    upon    which    it    is 
based.     Nor  does  it  appear  that  the  formal 
steps  of  the  order  under  which  it  purports 
to  have  been  made  were  observed.    The  order 
itself   does   not    appear.      Also   this   deed    is 
irrelevant    to    the    present    inquiry    because 
made  on  the  19th  of  September,  1907.      On 
the   14th  of  May,  1907,  there  was  no   suffi- 
cient title   in   these  parties   to   support    the 
deed,  which  they  then   made  to  defendants. 
I   imagine   it  is  intended   to  be  at   least    a 
chain  of  title  through  subsequent  events;   all 
of   which    is   irrelevant   because   there    being 
nothing  but  a  general  denial  here  by  way  of 
repl}',   the   only   issue   is  whether   they    had 
the  title  at  the  time  that  this  deed  of  Mav 
14,  1907,  was  executed  and  delivered."      No 
objection  was  made   on   the  ground   that    it 
was  a  copy  or  that  it  was  not  properly   au- 
thenticated.     The    objection    was    overruled 
and  the  deed  admitted,  to  which  the  defend- 
ants duly  excepted.     The  plaintiffs  then    in- 
troduced   a    general    warranty    deed    in     the 
usual   form,  conveying  all  that  part  of    the 
claims  conflicting  with  the  Simmons  patent, 
by  the  words  grant,  bargain,  sell  and  convey, 
from  Westlake  and  Laughlin  and  their  wives 
to  the  defendants.    This  deed  was  dated  Mav 
1,   1903.     It  contained   all    the  usual   cove- 
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nants  of  seizin,  right  to  convey,  against  in- 
cumbrances and  for  quiet  enjoyment.  The 
evidence  tends  to  show  that  a  general  war- 
ranty deed  dated  April  30,  1908,  from  the 
Gila  Farm  Company  to  Westlake  and  Laugh* 
lin,  for  an  expressed  consideration  of  $18,000, 
was  tendered  by  plaintiffs  to  McManus  [321] 
August  21,  1908.  At  the  close  of  the  trial 
the  court  of  its  own  motion  gave  the  jury 
the  following  instruction: 

"1.  The  court  instructs  the  jury  that  if 
you  find  from  the  evidence  that  the  plaintiff, 
J.  W.  Carter,  is  the  holder  of  the  note  intro- 
duced in  evidence,  and  that  the  consideration 
of  said  note  was  the  transfer  of  certain  min- 
ing claims  referred  to  in  the  evidence  from 
the  payees  in  said  note,  Westlake  &  Laugh- 
lin,  to  the  makers  of  said  note,  Edward  But- 
ler and  Tliomas  Ward  McManus,  defendants 
in  this  case,  and  that  said  Butler  and  Mc- 
^fanus  were  put  in  possession  of  said  mining 
claims  by  said  Westlake  &  Laughlin  imder 
tlieir  deed  of  date  May  14,  1907,  which  is 
in  evidence,  and  that  said  Butler  and  Mc- 
Manus have  since  that  time  had  peaceable 
po^j;ession  of  said  mining  claims,  then  your 
verdict  should  be  for  the  plaintiff  for  the 
amount  of  said  note  with  interest,  after  de- 
ducting all  payments  made  thereon." 

The  defendants  asked  the  court  to  instruct 
piTemptorily  for  each  defendant,  which  it  re- 
fused to  do,  to  which  defendants  excepted  at 
the  time. 

The  defendants  asked  for  seventeen  other 
instructions  which  were  refused  by  the  court 
and  exceptions  saved  to  each.  These  will  be 
noticed  in  this  opinion  as  necessary. 

1.  The  appellant,  at  the  very  outset,  comes 
to  the  vitals  of  his  case  with  the  complaint 
that  the  petition  does  not  state  a  cause  of 
action  because  it  omits  to  state  facts  to  show 
that  the  plaintiff  is  the  holder  of  the  note 
sued  on,  but,  on  the  contrary,  avers  the  title 
to  be  in  the  Bank  of  Commerce  by  regular 
indorsement.  While  that  objection  must  be 
considered  at  any  stage  of  the  case,  and  sus- 
tained if  well  taken  under  the  circumstances, 
we  have  said  frequently  [322]  and  in  many 
forms  that  when  the  question  is  raised  in 
due  time  bv  motion  or  answer,  so  as  tofacili- 
tate  and  simplify  the  trial  of  the  real  issues, 
it  will  be  received  with  greater  favor,  and 
permitted  a  wider  field  of  operation,  then 
when  interposed  after  the  labor,  expense  and 
delay  of  a  trial.  [East  St.  Louis  Ice,  etc. 
Co.  V.  Kuhlmann,  238  Mo.  685,  703,  142  S. 
W.  253.]  As  said  by  Judge  Valliant  in 
Haseltine  v.  Smith,  154  Mo.  1.  c.  413,  55 
S.  W.  633,  "if  a  party  lies  in  wait  for  his 
adversary  the  court  should  not  allow  him  an 
advantage  that  he  could  not  have  attained  in 
the  open  field."  Our  rules  of  procedure 
should  admit  of  greater  flexibility  in  attain- 
ing right  and  justice  promptly  and  cheaply 


than  in  avoiding  it.  Judged  by  this  standard 
we  think  the  petition  fairly  presents  the  facts 
upon  which  the  plaintiff  claims  such  a  title 
to  the  note  sued  on  as  enables  him  to  main- 
tain this  action,  and  we  will  therefore  con- 
sider that  question  upon  its  merits,  in  the 
light  of  the  whole  record. 

11.  The  note  sued  on  is  payable  to  order, 
and  appellants  call  attention  to  the  fact  that 
it  shows,  on  its  back,  a  perfect  title  by  in- 
dorsement  in   the   National    Bank    of   Com- 
merce, "which,"  they  say,  "imder  the  Nego- 
tiable Instruments  Law  makes  this  plaintiff 
an  improper  party  to  maintain  this  action;" 
and  they  cite  sections  10001  and  10004,  Re- 
vised Statutes  1909,  in  support  of  this  con- 
clusion.   The  first  of  these  sections  is  as  fol- 
lows:    "An  instrument  is  negotiated  when  it 
is  transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee 
the  holder  thereof.     If  payable  to  bearer  it 
is  negotiated  by  delivery;  if  payable  to  order 
it  is  negotiated  by  the  indorsement  of   the 
holder,   completed   by   delivery."     The   other 
section  cited   (10004)   provides,  among  other 
things,  that  "a  special  indorsement  specifies 
the  person  to  whom  or  to  [323]  whose  order 
the   instrument  is   to   be   payable ;    and   the 
indorsement  of  such  indorsee  is  necessary  to 
the   further  negotiation  of  the  instrument." 
The  appellants  infer  from  this  that  the  law 
relating  to  negotiable  instruments  has  been 
so  changed  that  no  interest  in  the  contract 
expressed  by  such  paper  can  be  transferred 
or  acquired  in  any  other  way  than  that  pro- 
vided in  these  two  sections,  and  that  the  word 
"negotiated"   as  used  in   them   is  equivalent 
to  the  words  "assigned"  or  "transferred"  in 
their    broadest    sense,    and    that    the    word 
"holder"   covers  all   the  ground   included   in 
the  words  "owner"  and  "party  in  interest." 
A  glance   at  the   law   itself  quickly   dispels 
that  illusion.     These  words  are  highly  tech- 
nical when  used  in  connection  with  this  class 
of    instrument    and    its    peculiar    properties. 
The   word    "negotiate"    is  derived   from   the 
word  "negotiable,"  and  when  both  words  are 
used  in  connection  with  tlie  same  subject  they 
partake  of  the  same  meaning.    Abbott,  in  his 
Law  Dictionary,  under  the  title  "negotiate," 
defines  it  as   follows:      "To  transfer,  under 
rules  of  the  commercial  law,  an  evidence  of 
debt  or  instrument  for  payment  of  money,  so 
that  the  holder's  title  is  independent  of  any 
equities  existing  against  the  transferor;   to 
transfer  by   indorsement."     The  learned  au- 
thor adds  that  "negotiable"  and  "negotiabil- 
ity" include  this  meaning  only.    Mr.  Bouvier, 
in  his  dictionary,  says  that  "negotiation  as 
used  by  writers  on  mercantile  law  means  the 
act  by  which  a  bill  of  exchange  or  promissory 
note  is  put  in  circulation,  by  being  passed  by 
one  of  the  original  parties  to  another  person. 
[Walker  v.  Ocean  Bunk,  19  Ind.  247.]" 
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Section  10001  expressly  recognizes  that  a 
transferee  is  not  always  the  holder  in  the 
sense  implied  by  the  act,  and  this  is  fully 
explained  by  section  10019,  which  is  as  fol- 
lows: 

"Where  the  holder  of  an  instrument  pay- 
able to  his  order  transfers  it  for  value  with- 
out indorsing  it,  [324]  the  transfer  vests  in 
the  transferee  such  title  as  the  transferrer 
had  therein,  and  the  transferee  acquires,  in 
addition,  the  right  to  enforce  the  instrument 
against  one  who  signed  for  the  accommoda- 
tion of  his  transferrer,  and  the  right  to  have 
the  indorsement  of  the  transferrer  if  omitted 
by  accident  or  mistake.  But  for  the  purpose 
of  determining  whether  the  transferee  is  a 
holder  in  due  course,  the  negotiation  takes 
effect  as  of  the  time  when  the  indorsement 
is  actually  made." 

This  section  conclusively  shows  that  it  was 
not  intended  by  section  10004,  or  by  any 
other  provision  of  the  act,  to  prescribe  any 
exclusive  method  by  which  contracts  of  this 
character  might  be  transferred.  It  only  pre- 
scribes the  manner  in  which  their  negotiabil- 
ity, that  is  to  say,  their  independence  of 
equities  existing  against  the  transferor,  may 
be  preserved.  In  other  respects  it  leaves  the 
laws  in  force  at  the  time  of  its  passage  un- 
touched except  in  so  far  as  the  rights  of 
the  transferee  are  enlarged  by  the  terms  of 
tlie  section.  One  of  these  enlargements  is  the 
right  to  still  have  the  indorsement  of  the 
transferor  if  it  has  been  omitted  by  accident 
or  mistake,  and  to  thus  become  a  holder  in 
due  course.  We  thus  see  that  the  word 
holder^  as  used  in  section  10001  to  represent 
the  position  of  the  indorsee,  has  reference  to 
such  a  title  as  may  constitute  him  a  '^holder 
in  due  course"  as  those  words  are  used  in 
the  act.  For  all  other  purposes  than  to  pre- 
serve its  negotiability  in  the  sense  we  have 
mentioned,  and  its  negotiability  is  not  in- 
volved in  this  case,  the  Negotiable  Instru- 
ments Law  of  1905  left  this  instrument  trans- 
ferable in  the  same  manner  and  as  freely  as 
if  it  had  not  been  enacted.  So  far  as  the 
right  of  plaintiff  to  maintain  the  action  is 
concerned,  it  depends  upon  the  right  of  the 
payees  at  the  time  of  the  execution  of  the 
contract  of  June  16,  1908,  pleaded  and  shown 
by  plaintiff  as  the  foundation  of  his  title. 
It  is  sufficient  in  form  to  constitute  him 
the  trustee  of  the  parties  to  it  for  that 
purpose. 

[325]  III.  Before  the  note  became  due  the 
payees  took  the  usual  steps  for  the  collection 
of  such  paper  by  indorsing  it  to  their  local 
bank,  The  Silver  City  National  Bank,  for 
that  purpose;  and  that  bank  in  turn,  as  the 
custom  is  in  such  cases,  indorsed  and  trans- 
mitted it  to  the  National  Bank  of  Commerce 
in  St.  Louis,  the  home  of  the  makers,  where 
it  must  be  presented  for   payment,   for  the 


like  purpose.     Neither  of  these  indorsements 
gave  the  indorsee   any  interest  w^hatever  in 
the  note.    It  simply  constituted  him  a  naked 
trustee  of  an  express  trust  to  collect  it  and 
account,   like  all  trustees,  for   the   fund,  to 
whom  it  might  concern.     The  prevalence  of 
and  necessity  for  such  indorsements  to  meet 
the     demands     of     commercial     transactions 
which    include    the    world    in    their   field,    in 
which  paper  drawn  in  our  homes  is  frequently 
collected  in  the  antipodes,  is  no  doubt  one  of 
the  reasons  for  the  growth  and  firm  estab- 
lishment   of    the    rule    which    in    its    effect 
transforms  commercial  paper  payable  on  its 
face   and    by    indorsement    ''to   order,"    into 
paper  payable  *'to  bearer"  in  the  possession 
of  any  of  its  payees  and  indorsees.    In  Dugan 
V.  U.  S.  3  Wheat.  172,  4  U.  S.   (L.  ed.)   3ii2, 
perhaps  the  leading  modem   case  upon   the 
subject,   the   Supreme    Court   of   the   United 
States  formulated  the  rule  as  follows:  "After 
an  examination  of  the  cases  on  this  subject 
(which   cannot   all   of   them   be   reconciled), 
the  court  is  of  opinion  that  if  any  person 
who  indorses  a  bill  of  exchange  to  another, 
whether  for  value  or  for  the  purpose  of  col- 
lection, shall  come  to  tlie  possession  thereof 
again,  he  shall  be  regarded,  unless  the  con- 
trary  appear   in   evidence,    as   the   bona- tide 
holder  and  proprietor  of  such  bill,  and  shall 
be  entitled  to  recover,  notwithstanding  thc^re 
may  be  on  it  one  or  more  indorsements  in 
full  subsequent  to  the  one  to  him,   without 
producing  any   receipt  or   indorsement   back 
from  either  of  such  indorsees,  whose  names 
he  may  strike   from  the  bill,  or  not,  as  he 
may  think  proper."     This  case  was  decided 
[326]    in   1818.     In   1859  Mr.   Story,  in  his 
excellent  work  on  Promissory  Notes,  see.  452, 
said  of   it  that   it  seemed  to  be   the   better 
opinion  maintained  in  America,  notwithstand- 
ing some  early  doctrine  the  other  way.     In 
the    same   year    the    doctrine    to    its    fullest 
extent    was    unqualifiedly    indorsed    by    thi<9 
court  in  Beattie  v.  Lett,  2S  Mo.  596,  ami  it 
has  now  been  placed  entirely  beyond  our  con- 
trol by  the  Legislature,  in  section  1001 S,  Re- 
vised   Statutes    1909,    which    is    as    follows: 
"The  holder  mav  at  anv  time  strike  out  anv 
indorsement    which   is   not  necessary   to  his 
title.      The    indorser    whose    indorsement    is 
struck  out,  and  all  indorsers  subsequent   to 
him,  are  thereby   relieved  from   liability   on 
the     instrument."       Section     10160     defines 
"holder"  to  be  "the  payee  or  indorsee  of  a 
bill      .  trAo   is  in   possession   of   it.** 

This  definition  was  evidently  intended  to 
meet  the  legal  situation  we  have  just  been 
considering  by  excluding  from  its  terms  all 
payees  and  indorsees  not  in  possession,  as 
well  as  by  including  the  payee  or  indorsee 
in  possession  for  tlie  time  being. 

Applying  these  principles:  The  plaintiff 
brings  this  note  into  court  with  a  written 
contract  by  which   the  payees  appoint  him 
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trustee  for  its  collection  and  application  to 
the  purposes  stated.  He  does  not  claim  to 
hold  it  for  himself,  but  for  the  payees.  The 
instrument  of  appointment  expressly  nega- 
tives any  interest  in  the  plaintiff  by  reserv- 
ing to  the  payees  the  right  to  collect  it 
themselves.  The  payees  having,  through  their 
agent,  the  possession  of  the  note,  are,  under 
the  statute,  the  holders  of  it,  having  the 
right  to  sue  for  its  collection,  and  having 
that  right  they  have  the  right  under  section 
1730,  Revised  Statutes  1909,  to  contract, 
either  orally  or  in  writing,  with  the  plaintiff 
to  sue  for  their  benefit  and  the  benefit  of 
others  to  whom  they  desire  to  appoint  the 
proceeds.  It  is  not  necessary  that  they 
should  prove,  or  that  the  plaintiff  should 
prove  for  them,  that  they  are  the  holders. 
The  law  [327]  raises  a  prima-facie  presump- 
tion to  that  effect  from  the  fact  that  they 
are  the  payees  in  possession,  and  there  being 
nothing  in  this  case  to  rebut  that  presump- 
tion, it  is  immaterial  in  what  form  the  ques- 
tion of  the  right  of  their  trustee  to  maintain 
tlie  suit  was  submitted  to  the  jury. 

IV.  The  question  of  failure  of  considera- 
tion is  next  interposed  as  a  defense.  In  ap- 
proaching this  it  is  well  to  say  that  there 
is  nothing  in  either  the  pleadings,  proof  or 
position  of  the  parties  to  the  transaction 
that  carries  a  hint  of  unfairness  or  undue 
advantage.  Each  of  the  parties  had  active 
interests  in  the  particular  locality  where  the 
mining  property  which  was  the  subject  of 
the  transaction  is  situated,  and,  so  far  as 
appears  in  the  evidence,  they  had  equal  op* 
portunities  to  judge  of  its  value.  It  is  con- 
ceded by  the  plaintiff  that,  at  the  date  of 
the  deed,  the  title  of  the  grantors  to  one  of 
the  eight  claims  that  constituted  the  consid- 
eration of  the  note  sued  on,  and  also  to  a 
small  portion  of  each  of  two  others,  was  de- 
fective. Whether  this,  under  the  pleadings 
und  evidence,  constitutes  a  defense  to  this 
suit  on  the  notes  is  the  question. 

In  this  inquiry  we  are  still  aided  by  the 
Negotiable  Instruments  Law.  It  provides 
(sec.  9999)  :  "Absence  or  failure  of  consid- 
eration is  a  matter  of  defense  as  against  any 
person  not  a  holder  in  due  course;  and  par- 
tial failure  of  consideration  is  a  defense  pro 
tanto,  whether  the  failure  is  an  ascertained 
and  liquidated  amount  or  otherwise." 

The  answers  stated  that  the  sellers  and 
payec^s  in  the  notes  given  for  the  mining 
property  warranted  the  title  to  be  sound  and 
good,  that  it  was  not  sound  and  good,  where- 
fore the  consideration  of  the  notes  had  failed. 
The  case  was  tried  by  defendant  upon  that 
theory  alone.  No  evidence  was  given  as  to 
the  value  or  relative  value  of  the  land  to 
which  the  defective  [828]  titles  applied,  nor 
was  there  any  data  to  guide  the  jury  in  an 
attempt  to  find  such  values,  and  the  defend- 
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ants  made  no  attempt  by  their  instructions 
to  have  the  question  of  partial  failure  of  con- 
sideration submitted  to  them,  but  asked  that 
they  be  instructed  as  follows: 

"If  you  believe  from  the  evidence  that  the 
note  sued  on  in  this  action  was  executed  and 
delivered  by  defendants  to  Oliver  J.  Westlake 
and  Charles  P.  Laughlin,  as  part  considera- 
tion for  the  purchase  by  defendants  from  said 
Westlake  and  Laughlin  of  certain  interests 
in  real  estate,  to  wit,  mining  claims,  in  the 
county  of  Grant,  Territory  of  New  Mexico, 
and  that  a  conveyance  thereof  was  made,  as 
shown  by  the  deed  offered  in  evidence  herein, 
dated  May  14,  1907;  and  if  you  further  find 
that,  at  the  time  of  said  conveyance  to  de- 
fendants, said  Westlake  and  Laughlin  did 
not  have  title  to  a  portion  of  said  property 
80  conveyed,  and  did  not  then  have  good 
right  to  sell  and  convey  the  said  interests 
(described  in  said  deed),  but  that  the  title 
thereto  was  (at  the  time  said  note  was  ex- 
ecuted and  delivered)  in  a  person  or  persons 
or  corporation  other  than  said  Westlake  and 
Laughlin,  and  if  you  further  find  from  the 
evidence  that  said  property  named  in  said 
conveyance  consisted  of  contiguous  mining 
claims,  and  purchased  by  defendants  for  min- 
ing purposes,  then  your  verdict  should  be  for 
defendants." 

Having  tried  the  case  upon  the  theory  that 
the  failure  of  the  title  to  any  part  of  the 
mining  claims  which  constituted  the  consid- 
eration of  the  note  was  a  complete  defense 
to  this  action,  and  having  asked  the  court 
to  so  instruct,  it  is  now  too  late  to  ask  a 
retrial  upon  a  theory,  and  calling  for  a  line 
of  evidence,  not  suggested  in  the  case  we  now 
have  before  us.  [National  Tube  Works  Co. 
V.  Ring  Refrigerating,  etc.  Mach.  Co.  201 
Mo.  30,  69,  98  S.  W.  620.] 

y.  We  now  come  to  the  real  question  sub- 
mitted by  the  court  to  the  jury  as  follows: 
"If  you  find  from  [329]  the  evidence  .  .  . 
that  said  Butler  and  McManus  were  put  in 
possession  of  said  mining  claims  by  said 
Westlake  and  Laughlin  under  their  deed  of 
date  May  14,  1907,  which  is  in  evidence,  and 
that  said  Butler  and  McManus  have  since 
that  time  had  peaceable  possession  of  said 
mining  claims,  then  your  verdict  should  be 
for  the  plaintiff  for  the  amount  of  said  note 
and  interest  after  deducting  all  payments 
made  thereon."  The  effect  of  this  instruc- 
tion, under  the  pleadings  and  evidence,  was 
to  tell  the  jury  that  if  the  defendants  had 
taken  possession  of  the  land  under  the  deed, 
and  the  title  to  some  part  of  it  had  proven 
defective  or  failed,  they  could  not  retain  the 
whole  and  resist  the  payment  of  the  pur- 
chase price.  No  principle  of  law  can  be  more 
firmly  established  in  this  State  than  the 
above,  and  there  is  no  principle  of  right  or 
justice  that  calls  for  a  re-examination  of  the 


490 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


numerous  cases  in  wliich  it  has  been  asserted. 
[Mitchell  V.  McMullen,  59  Mo.  252:  Connor 
V.  Eddy,  25  Mo.  72,  75;  Wheeler  v.  Standley, 
50  Mo.  509,  511;  Cartwright  v.  Culver,  74 
Mo.  179;  Hunt  v.  Marsh,  80  Mo.  396,  398; 
Davis  V.  Watson,  89  Mo.  App.  15,  26.] 
These  cases  all  unite  in  affirming  the  doc- 
trine that  where  one  purchases  land,  taking 
a  deed  therefor  with  covenants  of  warranty, 
and  goes  into  possession,  he  cannot,  while 
holding  possession  of  the  land,  defend  against 
the  payment  of  his  note  for  the  purchase 
price  as  for  a  total  failure  of  consideration. 
He  is  limited  in  his  defense  to  the  damages 
he  has  suffered  by  the  breach  of  the  warranty 
of  title.  This  case  affords  an  excellent  illus- 
tration of  the  principle.  The  deed,  so  far 
as  its  granting  words  go,  is  a  simple  quit- 
claim. When  the  grantees  succeeded  to  their 
grantors*  possession,  they  had  everji;hing 
that  the  deed  for  which  the  note  was  given 
purports  to  give  them;  the  possession  of  the 
land  and  such  title  as  the  grantors  had  to 
sustain  it.  There  was  nothing  else  connected 
with  the  consideration  of  the  note  but  the 
covenant  that  the  claims  were  [330]  free 
from  taxes  and  other  liens,  and  that  the 
grantors  had  good  right  to  convey  them. 
The  only  "failure  of  consideration"  in  the 
transaction  was  the  breach  of  this  covenant. 
The  extent  of  the  grantors'  liability  was 
such  damage,  if  any,  as  the  defendants  suf- 
fered from  it.  This  defense,  however,  seeks 
to  turn  it  into  an  instrument  by  which  they 
can  keep  the  entire  property  without  paying 
for  it.  The  trial  court  committed  no  error 
in  refusing  to  submit  the  case  on  that  theo- 
ry. 

VI.  The  note  in  suit  imported  a  considera- 
tion, and  the  burden  rested  upon  the  defend- 
ants to  prove  affirmatively  that  it  was  lack- 
ing or  had  failed.  The  answer  admitted  that 
the  consideration  was  the  transfer  to  defend- 
ants of  certain  mining  property  with  a  war- 
ranty of  title,  and  that  the  title  was  defec- 
tive. The  word  transfer  implies  delivery  of 
possession.  They  could  not  have  chosen  a 
broader  word  to  express  it.  Bouvier  defines 
it  as  "the  act  by  which  the  owner  of  a  thing 
delivers  it  to  another  with  the  intent  of 
passing  the  right  he  has  in  it  to  the  latter." 
To  the  same  effect  are  Ex  p.  Thomason,  16 
Neb.  238,  20  N.  W.  312,  and  Robertson  v. 
Wilcox,  36  Conn.  426.  If  the  possession  of 
the  property  had  not  been  delivered  to  de- 
fendants, or  If  they  had  been  deprived  of 
any  part  of  it  on  account  of  failure  or  defect 
of  title,  the  burden  was  on  them  to  show  it. 
But  even  were  this  burden  upon  the  plaintiff 
it  was  well  sustained.  The  statement  of  Mr. 
McManus  already  quoted  amounted  to  an  ad- 
mission that  the  possession  had  been  deliv- 
(Ted  to  the  defendants  and  that  they  had 
held  it  up  to  the  time  he  testified. 


We  find  no  error  against  the  appellant, 
and  the  judgment  of  the  St.  Louis  City  Cir- 
cuit Court  is  affirmed. 

Feb  Curiam. — This  cause  having  been 
transferred  to  Court  in  Banc  from  Division 
One,  on  the  dissent  [331]  of  Woodson,  J., 
and  having  been  reargued  and  submitted,  the 
foregoing  opinion  of  Brown,  C,  is  adopted 
as  the  opinion  of  the  court.  All  concur  ex- 
cept Woodson,  C.  J.,  who  dissents. 

Rehearing  denied  March  3,  1916. 


MOTE. 

Right  of   Action  Thereon,  of  Nomlnml 
Holder  of  Promissory  Note. 

The  general  rule  laid  down  in  Manley  ▼. 
Park,  1  Ann.  Cas.  832,  that  in  an  action  on 
a  bill  or  note  by  the  holder  thereof,  the  de- 
fendant cannot  set  up  the  holder's  want  of 
1>eneficial  interest  in  the  instrument,  has  been 
sustained  by  a  number  of  recent  cases. 

United  States.— hoeh  v.  Weil,  209  Fed.  608, 
126  C.  C.  A.  430. 

Alabama. — Coats  v.  Mutual  Alliance  Trust 
Co.  174  Ala.  565,  56  So.  915. 

Georgia. — Toole  v.  Cook,  15  Ga.  App.  133, 
82  S.  E.  772;  Day  v.  Rogers,  7  Ga.  App.  535, 
67  S.  E.  279. 

loica. — Van  Sickle  v.  Staub,  155  la.  472, 
136  N.  W.  546. 

Kansas. — Graham  v.  Troth,  69  Kan.  861, 
77  Pac.  92;  Stanley  v.  Penny,  75  Kan.  179, 
88  Pac.  876;  Fisher  Mach.  Works  v.  Leaven- 
worth Nat.  Bank,  77  Kan.  268,  94  Pac.  124. 

Massachusetts. — Fay  v.  Hunt,  190  Mass. 
378,  77  N.  E.  502;  Lowell  v.  Bickford,  201 
Mass.  543,  88  N.  E.  1;  Perry  v.  Pye,  215 
Mass.  403,  102  N.  E.  663. 

\ew  Mexico. — See  Eagle  Min.  etc.  Co.  v. 
Lund,  14  N.  M.  417,  94  Pac.  949. 

Xew  York. — People's  Nat.  Bank  v.  Rice> 
149  App.  Div.  18,  133  N.  Y.  S.  622. 

TRroa.— Haggard  v.  Bothwell,  113  S.  W. 
065;  Woods  v.  Warren,  141  S.  W.  293;  Gray 
v.  Altman,  149  S.  W.  760. 

Washington. — Metzger  v.  Sigall,  83  Wash. 
80,  145  Pac.  72. 

Thus  in  Craig  v,  Palo  Alto  Stock  Farm,  16 
Idaho  701,  102  Pac.  393,  wherein  a  holder 
for  collection  was  permitted  to  maintain  suit 
on  a  note,  the  court  said:  "The  court  sus- 
tained the  motion  for  nonsuit  on  the  ground 
that  the  action  was  not  brought  in  the  nauie 
of  the  real  party  in  interest.  Tlie  court 
erred  in  granting  the  nonsuit^  as  the  evidence 
shows  that  the  plaintiff  was  the  bona  fide 
holder  of  said  note  under  an  assignment 
thereof  and  that  he  held  the  same  for  col- 
lection. Sec.  3508,  Rev.  Codes,  1909  (which 
section  is  found  in  the  negotiable  instrument 


CARTER  ▼. 
Z6i  Mo, 

]aw  of  this  state),  is  as  follows:  'The  holder 
of  a  negotiable  instrumeTit  may  sue  thereon 
in  his  own  name  and  payment  to  him  in  due 
course  discharges  the  instrument/  The 
holder  of  a  negotiable  instrument  may  hold 
it  for  the  purpose  of  collection  only  or  he 
may  own  it,  and  in  either  case,  under  the 
provision  of  said  section,  he  may  sue  thereon 
in  his  own  name  and  'payment  to  him  in  due 
course  discharges  the  instrument/  and  re- 
lieves the  makers  of  it.  That  section  of  our 
negotiable  instrument  law  was  adopted  long 
after  the  adoption  of  sees.  4090  and  4001, 
and  must  be  construed  in  connection  with  the 
later  expression  of  legislative  will.  Sec. 
3648,  Rev.  Codes,  defines  the  term  'holder" 
as  follows:  *  *'Holder"  means  the  payee  or 
indorsee  of  a  bill  or  note,  who  is  in  possession 
of  it,  or  the  bearer  thereof.*  The  transfer 
of  the  note  from  the  Bonk  of  Emmett  to  the 
appellant  made  him  the  holder  thereof.  He 
was  in  the  possession  of  it  and  the  'bearer 
thereof/  The  language  used  in  that  defini- 
tion would  authorize  any  party  to  bring  an 
action  on  a  promissory  note  who  held  it 
under  proper  authority  and  for  the  real 
owner  thereof.  Many  of  the  states  liave 
adopted  what  is  known  as  the  'Uniform  Ne- 
gotiable Instruments  Law,'  which  law  con- 
tains the  two  sections  above  referred  to. 
Oregon  has  adopted  that  law,  and  in  Smith 
V.  Bayer,  4(5  Ore.  143,  114  Am.  St.  858,  79 
Pae.  497,  the  court  said:  'There  is,  in  ab- 
sence of  a  statute,  some  conflict  in  the  dtK*i-  • 
sioHH  as  to  whether  such  an  indorsee  can  sue 
in  his  own  name.  The  weight  of  authority 
seems  to  be  in  favor  of  his  right  to  do  so. 
.  .  .  We  are  therefore  of  the  opinion  that 
the  present  action  was  rightfully  brought  in 
the  name  of  the  plaintiflF.' "  As  a  corollary 
to  tlie  general  rule  heretofore  stated  it  has 
l»een  lield  that  the  mere  fact  that  there  are 
parties  other  than  the  holder  who  are  bene- 
licially  interested  in  a  note  sued  on,  will  not 
defeat  the  holder's  right  of  action.  Chaffee 
V.  Shartel  (Okla.)  148  Pac.  686.  To  sub- 
stantially the  same  effect  see  McShan  v. 
Watlington  (Tex.)  133  S.  W.  722;  O'Brien 
v.  Mayer  (Tex.)  143  S.  W.  240;  Harris  v. 
Johnson,  75  Wash.  291,  134  Pac.  1048. 

It  has  been  held  that  a  holder  who  has 
neither  a  legal  nor  an  equitable  title  may 
sue  provided  he  has  the  assent  of  the  real 
owner.  Jump  v.  Leon,  192  Mass.  511,  78 
N.  E.  532,  116  Am.  St.  Rep.  265,  wherein 
the  court  said:  "By  repeated  decisions  be- 
ginning with  Little  v.  Obrien,  9  Mass.  423, 
it  has  been  settled  that  the  holder  of  nego- 
tiable paper  indorsed  in  blank  to  which  he 
has  no  legal  title,  or  in  which  he  has  no 
beneficial  interest  may  maintain  after  ma- 
turity a  suit  thereon  against  the  maker,  with 
the  assent  of  the  real  owner  to  whom  when 
recovt  cd  he  is  accountable  for  the  proceeds." 
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The  reported  case  concurs  in  the  view  that 
a  holder  of  a  note  may  sue  on  it  provided 
he  has  the  consent  of  the  real  party  in  in- 
terest. It  appears  that  the  plaintiff  in  that 
case  had  a  separate  written  instrument  au- 
thorizing suit  on  the  note,  and  while  tech- 
nically tho  plaintiff  under  the  particular 
statutory  provisions  involved  is  not  consid- 
ered as  a  holder  but  as  the  agent  of  the 
holder,  this  is  true  only  by  virtue  of  tlie 
particular  statutory  definition  of  a  holder 
involved  in  the  case.  In  Lowell  v.  Bickford, 
201  Mass.  543,  88  N.  E.  1,  it  was  held  that 
consent  of  the  true  owner  was  not  essential, 
the  court  saying:  "It  is  the  settled  law  of 
this  commonwealth  that  a  holder  of  a  nego- 
tiable promissory  note  payable  to  bearer  or 
payable  to  order  and  indorsed  in  blank  can 
sue  on  it  in  his  own  name.  Little  v.  Obrien, 
9  Mass.  423;  Beckman  v.  Wilson,  9  Mete. 
(Mass.)  434;  Peaslee  v.  McLoon,  16  Gray 
(Mass.)  488;  Whitten  v.  Hayden,  9  Allen 
(Mass.)  408;  National  Pemberton  Bank  v. 
Porter,  125  Mass.  333;  Spofford  v.  Norton, 
126  Mass.  533.  It  is  not  necessary  for  him 
to  prove  that  he  owns  the  note  or  if  not 
that  he  has  the  consent  of  the  true  owner 
to  bring  suit  on  it  in  his  own  name." 

But  it  has  been  held,  under  a  statute  re- 
quiring an  action  to  be  brought  in  the  nanio 
of  the  real  party  in  interest,  that  a  holder 
not  beneficially  interested  cannot  sue.  Thus 
in  J.  C.  Bohart  Comniispion  Co.  v.  Bucking- 
ham, 62  Kan.  658,  64  Pac.  627,  an  agent 
holding  a  note  for  collection  could  not,  it 
was  held,  maintain  a  suit  on  it.  The  court 
stated  its  position  as  follows:  "In  this  state 
everv  action  must  be  brought  in  the  name 
of  the  real  party  in  interest,  except  those 
provided  for  in  section  28  of  the  code  of 
civil  procedure.  (Gen.  Stat.  1897,  ch.  95, 
ROC  22;  Gen.  Stat.  1899,  sec.  4272.)  It  is 
not  claimed  that  this  action  was  prosecuted 
by  plaintiff  in  error  under  any  of  the  provi- 
sions of  the  latter  section,  nor  is  it  claimed 
that  the  plaintiff  below  was,  at  the  time  this 
action  was  commenced,  the  owner  of  the 
notes  sued  upon;  but  its  contention  is  tliat 
it  is  the  agent  of  the  owner  for  suit  and 
collection  and  in  the  possession  of  and  the 
indorser  of  the  notes,  and,  as  such  indorser, 
has  a  beneficial  interest  therein  and  may 
therefore  maintain  an  action  in  its  own 
name.  We  think  the  plaintiff  in  error  had 
no  beneficial  interest  in  the  notes.  The 
title  thereto  and  the  right  to  the  proceeds 
thereof  passed  to  Tootle,  Lemon  &  Co.  upon 
the  indorsement  and  delivei*y  by  the  payee, 
and  Toctle,  Lemon  &  Co.  are  entitled  to  the 
entire  proceeds  of  these  notes,  and  not  the 
plaintiff  in  error.  The  plaintiff,  by  its  plead 
ing  and  statement,  places  the  question  of 
the  ownership  of  the  notes  beyond  contro- 
versy in  Tootle,  Lemon  &  Co.     At  the  time 
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tliis  action  was  commenced,  by  the  admitted 
statement  of  counsel,  the  plaintiff  in  error 
was  the  holder  of  the  notes  for  collection. 
The  question  then  is.  Can  an  agent  who 
holds  paper  for  suit  and  collection  only 
bring  an  action  in  his  own  name?  We  think 
not.  He  is  not  the  real  party  in  interest 
and  has  no  beneficial  interest  in  the  paper. 
.  .  .  In  speaking  of  'indorsement  for  col- 
lection,' Daniel,  in  Negotiable  Instruments, 
4th  ed.  section  698d,  says:  'Such  an  in- 
dorsement merely  makes  the  indorsee  agent 
for  the  indorser  to  collect  the  amount  due, 
but  it  has  been  held  does  not  invest  him  with 
such  title  as  to  make  him  a  proper  party 
plaint ifT  in  a  suit.'  Authorities  might  be  mul- 
tiplied upon  the  proposition  that  one  hold- 
ing a  negotiable  promissory  note  for  col- 
lection is  not  the  owner,  has  no  title  to  it, 
and  cannot  maintain  an  action  in  his  own 
name.  The  plaintiff  in  this  case  was  a  mere 
agent  holding  the  note  for  collection,  the  pro- 
ceeds of  which  it  was  bound  to  deliver  over 
to  its  principals.  Tootle,  Lemon  &  Co.,  and 
cannot  in  this  case  maintain  an  action  in 
its  own  name  on  the  notes.  To  recover  upon 
them  it  must  sue  in  the  name  of  its  princi- 
pals." In  Independent  Coal  Co.  v.  First 
Nat.  Bank,  27  Ohio  Cir.  Ct.  Rep.  297,  it  was 
held  that  the  holder  of  a  promissory  note 
who  was  not  the  real  party  in  interest  could 
not  sue  thereon.  The  court  said:  "It  was 
sufficient  that  the  defendant  show  that  the 
plaintiff  was  not  the  owner  of  the  note.  If 
he  succeeded  in  showing  this  he  made  a 
complete  defense  to  the  action,  for  if  the 
plaintiff  was  not  the  owner  of  the  note  then 
it  was  not  the  real  party  in  interest  as  re- 
quired by  Lan.  R.  L.  8508  (R.  S.  4993). 
Under  this  section  the  real  party  in  interest 
who  brings  suit  upon  a  promissory  note 
must  be  the  owner  of  that  note.  Such  suit 
cannot  be  maintained  by  one  to  whom  the 
note  has  been  transferred  whether  by  in- 
dorsement or  by  mere  delivery  for  the  pur- 
pose of  collection  only-  Nichols  v.  Gross,  26 
Ohio  St.  425:  Osborn  v.  McClelland,  43  Ohio 
St.  284,  1  N.  E.  Rep.  644.  In  the  latter 
case,  this  language  is  used  in  the  opinion, 
page  295:  'Let  it  be  assumed  that  this  note 
was  negotiable  after  due,  so  as  to  confer 
upon  the  indorsee  the  legal  title,  and  that 
prima  facie  he  is  entitled  to  recover.  At 
common  law  this  authorized  the  indorsee  to 
sue  in  his  own  name,  and  it  was  no  defense 
to  show  he  was  not  the  owner.  By  the  code 
the  action  must  be  brought  in  the  name  of 
the  real  party  in  interest,  except  in  cases 
of  express  trust,  etc.  If,  therefore,  the  in- 
dorsee is  not  the  real  party  in  interest,  nor 
the  trustee  of  the  real  owner  of  a  negotiable 
note,  his  action  may  be  defeated  by  sho.ving 
that  some  otlier  person  is  the  owner,'  Nu- 
merous authorities  are  cited  in  the  opinion. 


and  no  modification  of  the  rule  there  laid 
down  has  been  announced  by  our  supreme 
court  since." 

In  Pierce  v.  Talbot,  213  Mass.  330,  100 
N.  £.  553,  it  was  held  that  a  holder  of  a 
non-negotiable  note,  which  had  been  assigned 
to  him,  had  authority  to  prosecute  a  suit 
in  the  name  of  the  payee. 

In  Roller  v.  McKinney,  159  N.  C.  319,  74 
S.  £.  966,  it  was  held  that  a  partner  could 
not  sue  individually  on  a  note  in  his  posses- 
sion, which  was  the  property  of  the  partner- 
ship. In  that  case  it  was  said:  "There  is 
abundant  evidence  in  the  record  tending  to 
prove  that  if  the  note  was  purchased  at  all 
for  value,  it  was  purchased  in  behalf  of  the 
partnership,  of  which  the  plaintiff  was  sim- 
ply a  member.  If  this  is  true,  aa  the  jury 
have  found,  then  the  plaintiff  was  not  the 
sole  owner  of  the  note,  and  had  no  right  to 
maintain  the  action  in  his  own  name  as  an 
individual.  Heaton  v.  Wilson,  123  N.  C. 
398,  in  which  case  it  is  held  that  it  is  the 
general  rule  that  in  all  suits  relating  to  a 
partnership,  all  the  partners  are  necessary 
parties,  and  the  action  must  be  brought  in 
the  name  of  the  partnership." 


WOODS 

V. 

CITY  OF  WOBURir. 

(Two  Casea.) 

Massachusetts  Supreme  Judicial  Court — 
March  1,  1915. 

220  Mass.  416;  107  N.  E.  98S. 


Stare   Deoiaii   —   Adviaory   Opinion    of 
Jvdgei. 

The  opinion  of  the  justices  that  a  proposed 
act  would  be  constitutional,  if  enacted,  is  ad- 
visory only  and  not  binding  as  an  authority. 

[See  note  at  end  of  this  case.] 

Labor  La'ws  —  Hovra  of  Labor  —  Pali- 
lio  Worki. 

The  legislature  can  determine  the  number 
of  hours  which  shall  constitute  a  day 'a  work 
for  cities  and  other  governmental  subdivi- 
sions. 

[See  Ann.  Cas.  1912A  773;  Id.  1913E  308.] 

Same. 

St.  1899,  c.  344,  §  1,  establishing  the  eijrht 
hour  day  for  city  employees,  which  is  sub- 
stantially the  same  as  the  federal  statute, 
must  be  given  the  construction  previously 
given  to  the  federal  statute,  that  it  does  not 
prohibit  a  special  agreement  between  the  city 
and  its  employees  for  a  longer  day's  work. 
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Contvaot    t«    Work    X»r«    than    I<«cal 
Day. 

A  city  employee,  who  entered  into  a  special 
contract  to  work  ten  hours  per  day  for  extra 
wages,  cannot,  after  accepting  such  wages 
without  protest,  seek  to  recover  additional 
compensation  on  quantum  meruit  on  the 
ground  that  he  could  not  be  legally  required 
to  work  more  than  eight  hours. 

Same. 

A  special  agreement  by  a  city  employee 
to  work  ten  hours  per  day,  instead  of  eight 
hours,  as  provided  by  St.  1899^  c.  344,  §  1, 
was  not  anected  by  the  subsequent  eight  hour 
laws  (St.  1906,  c.  517,  §  5;  St.  1907,  c.  570; 
St.  1909,  c.  614,  §  41;  and  Rev.  Laws,  c.  106, 
§  20),  since  statutes  are  construed  to  apply 
only  to  the  future,  and  not  to  the  past,  unless 
a  contrary  purpose  is  indicated  by  express 
language  or  necessary  implication,  and  there 
is  nothing  in  those  acts  to  indicate  an  intent 
to  apply  them  to  existing  contracts. 

CoBstltittioiial  Imw  —  Intpalring;  Obll- 
Catioa  of  Coatraot  —  Contract  of  Mn- 
nicipalitj. 

Where  a  city  owns  and  operates  its  water 
plant  as  a  private  commercial  venture,  the 
property  is  neld  in  its  strictly  proprietary 
capacity,  and  its  contracts  with  relation 
thereto  are  probably  protected  by  the  consti- 
tutional provisions  for  the  protection  of  con- 
tracts of  individuals,  and  it  will  not  be  pre- 
sumed, in  the  absence  of  plain  language 
requiring  it,  that  the  legislature  intended  sub- 
sequent eight  hour  acts  to  apply  to  an  ex- 
isting contract  with  an  employee  of  the  wa- 
terworks department  and  thereby  to  raise  a 
serious  constitutional  question. 

[See  4  Ann.  Cas.  794.] 

Same. 

The  eight  hour  laws  (St.  1906,  c.  617;  St 
1907,  c.  670;  St.  1909,  c.  514,  §§  37-43) 
which  apply  only  to  cities  which  have  ac 
eepted  the  provisions  of  Rev.  Laws,  c.  106 
§  20,  do  not  apply  to  a  city  which  had  ac 
eepted  the  earlier  statute  (8t.  1899,  c.  344) 

On  report  from  Superior  Court,  Middlesex 
county:    Sande&son,  Judge. 

Two  actions  for  services  rendered.  Patrick 
J.  Woods,  plaintiff,  and  City  of  Woburn,  de- 
fendant in  each  action.  Case  reported  for 
determination  by  Supreme  Judicial  Court. 
On  report  by  single  justice.     The  facta  are 


stated  in  the  opinion.     Judgment  for  de- 
fendant. 

W.  Jennings  Patron  and  John  D.  Carney 
for  plaintiff. 

J,  E.  McConnell  and  «/.  Fred  Maloney  for 
defendant. 

[417]  Ruoo,  C.J. — ^These  are  two  actions 
brought  to  recover  on  a  quantum  meruit  ad- 
ditional compensation  for  services  rendered 
-  by  the  plaintiff  as  fireman  in  the  water  de- 
partment of  the  defendant.  The  plaintiff  en- 
tered the  employ  of  the  defendant  in  18i)3 
and  continued,  ten  hours  constituting  his 
working  day,  until  December  12,  1899,  when 
St.  1899,  c.  344  was  accepted  by  the  voters  of 
the  defendant.  Section  1  of  this  act  provided 
that,  in  all  cities  which  accepted  its  provi- 
sions, "'Eight  hours  shall  constitute  a  day's 
work  for  all  laborers,  workmen  and  mechan- 
ics now  employed,  or  who  may  hereafter  be 
employed,  by  or  on  behalf  of  any  city  or  town 
in  this  Commonwealth.''  At  this  time  lie 
was  receiving  $2.26  per  day  of  ten  hours,, 
making  $13.60,  or  $16.75  per  week  if  he 
worked  on  Sunday,  as  he  sometimes  did.  Ap- 
parently the  length  of  the  working  day  was 
fixed  by  some  contract  or  arrangement  which 
rendered  inapplicable  the  nine  hour  day 
established  by  St.  1800,  c.  375,  St.  1891,  c. 
350,  and  St.  1894,  c.  608,  §  7.  About  Decem- 
ber, 1900,  an  oral  agreement  was  made  [418] 
between  the  plaintiff  and  the  water  commis- 
sioner of  the  defendant,  whereby  the  former 
was  to  receive  $16  per  week  whether  he 
worked  on  Sundays  or  not,  and  was  to  work 
ten  hours  per  day.  This  agreement  continued 
until  January  1,  1904,  when  the  plaintiff 
signed  the  written  agreement  printed  in  the 
footnote.  1  The  plaintiff  under  this  agree- 
ment received  a  slightly  higher  wage  than 
he  had  been  getting  before. 

The  constitutionality  of  the  statute  is  in- 
volved so  far  as  it  limits  the  hours  of  labor 
of  those  employed  by  cities  and  towns,  and 
must  be  decided.  Tlie  justices  of  this  court 
advised  the  Honorable  Senate  that  the  present 
more  stringent  St.  1911,  c.  494,  would  be 
constitutional   if  enacted.     In  re  Opinion  of 


i**Board  of  Public  Works  of  the  City  of 
Woburn. 

Woburn,  Mass. 

Whereas  I,  Patrick  J.  Woods  of  Wo- 
burn, Massachusetts,  employed  as  a  fireman 
in  the  water  department  of  said  city  at  the 
pumping  station;  and  whereas  ten  hours  labor 
per  day  is  necessarily  required  in  such  em- 
ployment, and  whereas  I  am  desirous  to  con- 
tinue in  the  employ  of  the  said  city  in  such 
rapacity,  now  therefore,  in  consideration  of 
the  payment  to  me  by  the  said  city  of  sixteen 
dollars  per  week  for  such  labor,  ten  hours 
each  day  of  the  week,  I  hereby  agree  as  a 


condition  of  my  employment  to  serve  the  city 
of  Woburn  as  a  fireman  in  the  water  depart- 
ment thereof  ten  hours  daily  beginning  on 
the  first  day  of  January  A.  D.  1904  and  con- 
tinuing until  I  quit  such  service  or  until 
notice  in  writing  by  me  is  given  to  the  com- 
missioner of  water  and  water  supply  of  said 
city  of  my  intention  no  longer  to  be  bound 
by  this  agreement. 

Witness  my  linnd  and  seal  this  first  day  of 
January  A,  D.  1904. 

Patrick  J.  Woods,     (seal) 

Witness 
Redmond  E.  Walsh,'* 
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Justices,  208  Mass.  619,  94  N.  E.  1044,  34 
L.R.A. (I^.S.)  771.  That  opinion,  being  pure- 
ly advisory,  is  not  binding  as  an  authority. 
We,  therefore,  have  examined  tlie  statutes 
Iicre  involved  again,  with  care,  touching  their 
constitutjonality.  For  the  reasons  there  stat- 
ed at  length,  which  it  is  not  necessary  to 
repoul,  we  tliink  that  the  Legislature,  acting 
as  the  representative  of  the  Commonwealth 
and  its  governmental  subdivisions,  may  de- 
termine as  employer  the  number  of  hours 
which  sliall  constitute  a  day's  labor  for  all 
those  with  whom  it  makes  contracts  of  em- 
ployment. This  conclusion  is  supported  by 
Atkin  V.  Kansas,  191  U.  S.  207,  24  S.  Ct.  124, 
48  U.  S.  (L.  ed.)  148;  Ellis  v.  U.  S.  206  U.  S. 
240,  11  Ann.  Cas.  689,  27  S.  Ct.  600,  51  U. 
S.  (L.  ed.)  1047;  U.  S.  v.  Garbish,  222  U,  S. 
257,  32  S.  Ct.  77,  56  U.  S.  (L.  ed.)  190.  There 
have  [419]  been  numerous  decisions  to  the 
nTcct  that  such  laws  are  unconstitutional.! 
But  we  are  not  inclined  to  follow  them  so  far 
nb  they  are  inconsistent  with  the  conclusion 
we  liave  reached. 

•  The  next  question  is  whether  the  express 
contract  whereby  the  plaintiff  agreed  to  work 
hy  the  week  more  than  eight  hours  each  day 
fur  a  stipulated  weekly  wage  was  valid  in 
view  of  the  statute.  The  vital  words  in  St. 
1899,  c.  344,  §  3,  are  exactly  the  same  as 
those  in  U.  S.  Rev.  St.  §  3738,  enacted  first 
in  1808.  It  fairly  may  be  inferred  that  our 
statute  was  passed  in  view  of  the  federal  act 
and  that  our  Legislature  was  content  with 
the  expounded  meaning  of  the  words  which 
tit  us  were  adopted.  Ryalls  v.  Mechanics'  Mills, 
150  Mass.  190,  193,  22  N.  E.  766,  5  L.R.A. 
667;  In  re  McNicol,  215  Mass.  497,  102  N.  E. 
097,  L.R.A.  1916 A  306.  Tlie  meaning  and 
cfi'eet  of  the  federal  act  had  been  declared  in 
U.  S.  v.  Martin,  94  U.  S.  400,  24  U.  S.  (L. 
ed. )  128,  to  be  in  the  nature  of  a  direction 
from  a  principal  to  his  agent  that  eight  hours 
should  be  deemed  to  be  a  proper  length  of 
time  for  a  day's  labor,  to  control  in  instances 
when  there  was  no  special  agreement  upon 
the  subject,  but  that  "the  statute  does  not 
provide  that  the  employer  and  the  laborer 
may  not  agree  with  each  other  as  to  what 
time  shall  constitute  a  day's  work,"  nor  con- 
tain any  implication  as  to  wages  to  be  paid. 

It  has  been  decided  by  other  courts  that 
such  a  statute  was  not  intended  to  apply 
where  the  employment  was  not  by  the  day, 
but  by  the  hour,  week,  month  or  year.  Luske 
V.  Hotohkiss,  37  Conn.  219,  9  Am.  Rep.  314; 
Schurr  v.  Savigny,  85  Mich.  144,  48  X.  W. 
647. 


There  is  nothing  in  the  context  or  circum* 
stances  attending  the  passage  of  St.  1899,  c. 
344,  which  indicates  a  purpose  to  attach  a 
different  meaning  to  its  words  than  those 
which  previous  to  its  enactment  had  been  at- 
tiibuted  to  the  same  words  used  in  the  federal 
act.  The  'statute  is  a  direction  to  such  sub- 
ordinate divisions  of  government  as  accept 
its  provisions  that,  when  no  different  agree- 
ment is  made,  the  working  day  for  laborers, 
workmen  and  mechanics  shall  be  eight  hours. 
But  there  is  no  manifestation  of  a  purpose  to 
prohibit  the  making  of  such  agreements.  It 
is  to  be  noted  that,  at  the  time  this  statute 
was  enacted  and  accepted  [420]  by  the  voters 
of  the  defendant,  nine  hours  was  the  length 
of  the  working  day  for  like  employees  of  the 
Commonwealth  and  of  municipalities  other 
than  those  which  accepted,  the  act,  and  that 
this  continued  to  be  so  until  St.  1906,  e.  517. 
It  is  hardly  conceivable  that  the  Legislature 
could  have  intended  to  prohibit  any  city  or 
town  from  making  contracts  in  particular 
cases  for  a  working  day,  at  least  as  long  as 
that  required  of  its  own  employees  of  the 
same  grade. 

The  conclusion  follows  that  the  oral  and 
written  contracts  of  the  plaintiff  to  work  for 
ten  hours  each  day  for  a  stipulated  weekly 
wage  were  not  contrary  to  law  and  were 
binding  upon  him.  There  is  nothing  incon- 
sistent witli  this  in  Atkin  v.  Kansas,  191  U. 
S.  207,  24  S-  Ct,  124,  48  U.  S.  (L.  ed.)  148, 
which  arose  under  a  statute  quite  different  in 
terms. 

It  may  be  noted  in  this  connection  that 
this  has  been  the  uniform  interpretation 
placed  upon  the  meaning  of  acts  like  thia  by 
the  executive  department  of  the  federal  and 
of  the  State  government.  17  Opinions  of  At- 
torneys General  of  U.  S.  341.  19  Opinions 
of  Attorneys  General  of  U.  S.  685.  1  Opin- 
ions of  Attorneys  General  of  Mass.  10.  3 
Opinions  of  Attorneys  Genereal  of  Mass.  61. 

Even  if  this  point  were  less  clear  than  it  is, 
it  would  not  be  in  accordance  with  sound 
principles  to  permit  the  plaintiff  to  accept  in 
silence  a  stipulated  weekly  wage  week  after 
week  and  then,  without  previous  notice,  seek 
to  recover  more.  It  frequently  has  been  held 
that  compensation  for  work  performed  out- 
side the  time  fixed  by  the  statute  cannot  be 
recovered  when,  without  protest  or  demand 
at  the  time  the  work  is  being  performed,  reg- 
ular wages  have  been  accepted  without  com- 
ment. U.  S.  V.  Garlingcr,  169  U.  S.  316,  322, 
18  S.  Ct.  364,  42  U.  S.  (L.  ed.)  762;  Schurr 
V.   Savigny,   85   Mich.    144,   48   N.   W.   647; 


lEx  p.  Kuljdrk,  8.1  Cal.  274,  24  Pac.  737, 
20  Am.  St.  Rep.  220,  9  L.R.A.  482;  Cleveland 
V.  Clements  Bros.  Constr.  Co.  67  Ohio  St.  197, 
65  X.  E.  885,  93  Am.  St.  Rep.  670,  59  L.R.A. 
775;  Fiske  v.  People,  188  III.  206,  210,  58 
N.   E.  985,  52  L.R.A.  201;  Seattle  v.  Smyth, 


22  Wash.  327,  60  Pac.  1120,  79  Am.  St.  Rep. 
939.  See  People  v,  Coler,  166  N.  Y.  1,  59 
X.  E.  716  mem.,  82  Am.  St.  Rep.  605,  52 
L.R.A.  814;  People  v.  Grout,  179  N.  Y.  417, 
1  Ann.  Cas.  39,  72  N.  B.  464. 
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Luske  v.  Hotchkiss,  37  Conn.  219,  9  Am.  Rep. 
314;  Timmonds  v.  U.  S.  84  Fed.  933,  66  U. 
S.  App.  262,  28  C.  C.  A.  570;  Fitzgerald  v. 
International  Paper  Co.  98  Me.  220,  52  Atl. 
655;  McCarthy  v.  New  York,  96  N.  Y.  1, 
48  Am.  Rep.  601;  Vogt  v.  Milwaukee,  99 
Wis.  258,  74  N.  W.  789. 

Tlie  contract  in  question  was  not  abrogat- 
ed by  act  of  the  parties  until  the  plaintiff 
left  the  employ  of  the  defendant  in  August, 
1910,  although  it  contained  a  provision  that 
it  might  be  terminated  at  any  time  by  writ- 
ten notice  given  by  the  plaintiff  to  the  water 
commissioner  of  the  defendant. 

There  are  several  reasons  which  require  a 
decision  that  the  terms  of  the  contract  were 
not  affected  by  any  subsequent  legislation 
[421]  It  is  a  general  rule  of  construction, 
that  all  statutes  apply  only  to  the  future  and 
do  not  relate  to  the  past,  unless  such  a  pur- 
pose is  indicated  by  express  phrase  or  neces- 
sary implication.  Hanscom  v.  Maiden,  etc. 
Gas  Liglit  Co.  220  Mass.  1,  107  N.  E.  426. 
There  is  nothing  in  any  of  the  statutes  en- 
acted during  the  life  of  the  contract  in  ques- 
tion to  disclose  a  different  legislative  pur- 
pose. St.  1906,  c.  517,  §  5,  and  St,  1909,  c. 
514,  §  41,  each  contain  an  express  provision 
that  they  shall  not  apply  to  contracts  for 
work  entered  into  before  June  22,  1906,  while 
R.  L.  c.  106,  §  20,  and  St.  1907,  c.  570,  add 
nothing  to  the  force  of  earlier  acts. 

There  would  be  grave  doubt  as  to  the  con- 
stitutionality under  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States 
of  any  statute  which  should  undertake  to 
annul  such  a  contract  as  that  here  under  con- 
sideration. The  city  of  Woburn  owns  and 
manages  its  system  of  water  supply  as  a 
private  commercial  venture.  Pearl  v.  Revere, 
219  Mass.  604,  107  N.  E.  417,  and  cases  there 
collected.  A  city  or  town  doubtless  owns 
property  acquired  for  and  devoted  to  a  water 
supply  in  its  strictly  proprietary  capacity. 
Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  509, 
519,  33  N.  E.  695,  35  Am.  St.  Rep.  515;  Hig- 
^insou  V.  Boston  School  House  Com'rs,  212 
Mass.  683,  99  N.  E.  523,  42  L.R.A.(N.S.) 
215;  Worcester  v.  Worcester  Consol.  St.  R. 
Co.  196  U.  S.  639,  25  S.  Ct.  327,  49  U.  S. 
(L.  ed.)  591.  It  thus  probably  is  entitled 
to  all  the  protections  as  to  inviolability  of 
its  contracts  undertaken  in  this  connection 
which  a  private  individual  possesses  under 
the  Fourteenth  Amendment,  and  can  invoke 
its  shield  against  legislation  aimed  to  impair 
their  validity.  It  cannot  be  presumed  in 
the  absence  of  plain  language  to  the  effect 
that  the  Legislature  would  raise  so  serious 
a  constitutional  question  by  the  enactment  of 
any  statute.  But.  without  determining  the 
constitutional  question,  as  a  matter  of  con- 
struction it  must  be  held  tliat  none  of  the 


statutes  enacted  during  the  life  of  this  con- 
tract applied  to  or  affected  it. 

It  further  is  to  be  noted  that  neither  St. 
1906,  c.  617,  St.  1907,  c.  570,  nor  St.  1909,  c. 
514,  §§  37  to  43,  apply  to  a  city  in  the  situa- 
tion of  the  defendant.  All  these  statutes  in 
terms  affect  only  such  cities  and  towns  as 
have  "accepted  the  provisions  of  section  twen- 
ty of  chapter  one  hundred  and  six  of  the  Re- 
vised Laws"  and  do  not  include  such  as  had 
accepted  the  corresponding  provisions  of 
earlier  acts.  Tlie  city  of  Woburn  never  ac- 
cepted that  section,  but  the  earlier  St.  1899, 
c.  344,  which  is  not  referred  [422]  to  in  any 
of  the  above  acts.  Apparently  the  Legisla- 
ture has  been  aware  of  this  omission  of  the 
usual  reference  to  "the  corresponding  pro- 
visions of  earlier  laws"  (see  R.  L.  c.  106, 
§20).  for  by  St.  1913,  c.  822,  it  required 
the  resubmission  of  the  acceptance  of  the 
laws  respecting  the  eight  hour  day  to  the 
voters  of  all  cities  and  towns  which  had  not 
formally  accepted  either  R.  L.  c.  106,  §  20,  or 
St.  1909,  c.  614,  §  42,  as  affected  by  St.  1911, 
c.  494. 

It  is  not  necessary  to  determine  whether, 
because  St.  1899,  c.  344  was  repealed  by  R. 
L.  c.  227  and  R.  L.  c.  106,  §  20,  which  took 
its  place,  was  repealed  by  St.  1909,  c.  514,  § 
145,  the  defendant  was  subject  after  October 
1,  1909,  to  the  nine  hour  day  fixed  by  St. 
1909,  c.  514,  §  43,  nor  whether  the  reserva- 
tions made  by  §  146  of  the  last  named  act 
were  sufficiently  broad  to  preserve  to  the  de- 
fendant its  early  acceptance  of  the  1899  eight 
hour  law.  For  the  reasons  already  given,  the 
plaintiff  must  fail. 

Judgment  for  the  defendants 


NOTE. 

Force   and  Effect  of  Advisory  Opinioa 
bj  Appellate  Jndges. 

The  few  decisions  in  which  the  question  has 
been  discussed  are  in  accord  in  declaring  that 
an  advisory  opinion  rendered  by  the  judges 
of  an  appellate  court  to  the  legislature  or 
to  the  executive  is  not  a  judicial  decision  but 
is  an  expression  of  the  opinion  of  the  indi- 
vidual justices,'  and  accordingly  is  without 
binding  effect  in  a  subsequent  judicial  pro- 
ceeding before  the  court.  Green  v.  Com.  12 
Allen  (Mass.)  155;  Young  v.  Duncan,  218 
Mass.  346,  106  N.  E.  1.  And  see  the  reported 
case.  '^  While  such  answers  are  entitled  to 
great  consideration,  they  have  not  the  force 
of  decision."  Laughlin  v.  Portland,  111  Me. 
486,  Ann.  Cas.  1916C  734,  90  Atl.  318,  51 
L.R.A.  (N.S.)  1143,  wherein  the  court  refused 
to  follow  as  a  precedent  an  advisory  opinion 
rendered  in  another  jurisdiction.  In  Young 
V.  Duncan,  supra,  it  was  said:     "The  plain- 
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tiff  argues  that  the  act  is  unconstitutional 
as  thus  interpreted.  An  opinion  was  given 
by  the  justices  to  the  general  court  to  the 
effect  that  the  act  would  be  constitutional 
if  enacted.  .     This  opinion,  however, 

was  advisory  in  character,  given  by  the  jus- 
tices as  individuals,  without  the  benefit  of 
argument,  and  was  not  an  adjudication  by 
the  court,  and  the  rule  of  stare  decisis  does 
not  apply  to  it.  .  .  .  Therefore,  the  ground 
is  re-examined  in  the  light  of  the  argument 
now  presented,  without  reliance  upon  the 
earlier  opinion  of  the  justices  and  with  the 
effort  carefully  to  guard  against  any  influ- 
ence flowing  from  our  previous  consideration." 

In  a  number  of  instances  judges  in  ren- 
dering an  advisory  opinion  have  therein  ad- 
verted to  its  lack  of  binding  effect.  Reply 
of  the  Judges,  33  Conn.  586;  State  v.  Cleve- 
land, 58  Me.  673  { per  Kent,  J. )  ;  Opinion  of 
Justices,  58  Me.  615  (per  Tapley,  J.)  ;  Opin- 
ion of  Justices,  72  Me.  562  (per  Tibbey,  J.)  ; 
Opinion  of  Justices,  7  Pick.  (Mass.)  130, 
note;  Opinion  of  Justices,  5  Mete.  (Mass.) 
596,  597;  Opinion  of  Justices,  126  Mass.  557, 
566;  In  re  Opinion  of  Justices,  214  Mass. 
599,  102  N.  E.  464,  214  Mass.  602,  102  N. 
E.  644;  Opinion  of  Judges,  3  Okla.  Crim.  315, 
105  Pac.  684;  In  re  Opinion  of  Judges,  34  S. 
D.  650,  147  N.  W.  729.  "An  opinion  of  this 
kind  has  not  the  force  of  an  adjudication, 
and  is  merely  persuasive,  or,  at  most,  ad- 
visory." Opinion  of  Judges,  3  Okla.  Crim. 
315,  105  Pac.  684.  "It  has  been  said  repeat- 
edly that  answers  given  by  the  justices  to 
questions  propounded  by  the  legislature  have 
not  the  binding  force  of  decisions  of  the  court, 
but  are  the  opinions  of  the  individual  jus- 
tices acting  as  constitutional  advisers  to  a 
co-ordinate  department  of  the  government. 
The  doctrine  of  stare  decisis  does  not  apply 
to  them."  In  re  Opinion  of  Justices,  214 
Mass.  599,  102  N.  E.  464.  In  Reply  of  the 
Judges,  33  Conn.  586,  it  was  said:  "Our 
action  being  extra-judicial,  and  really  rather 
our  individual  than  oflicial  action,  it  cannot 
be  of  any  binding  character  whatever.  No 
judge  of  the  supreme  or  superior  court,  in 
any  case  hereafter  before  him,  would  be  bound 
by  our  opinion.  We  ourselves  should  not  be 
bound  by  it.  Being  merely  advice,  it  would 
be  in  contemplation  of  law,  and  probably  in 
fact,  of  no  more  authority  than  the  opinion 
of  any  other  five  judicious  lawyers,  except 
perhaps  as  we  ourselves,  if  sitting  upon  any 
such  case,  might  be  inclined  to  adhere  to  an 
opinion  which  we  had  expressed." 

An  advisory  opinion  by  a  state  court  as 
to  the  construction  of  the  state  constitution 
is  not  a  decision  which  a  federal  court  is 
required  to  follow.  In  re  Opinion  of  Judges, 
34  S.  D.  650,  147  N.  W.  729,  wherein  it  was 
paid :  'The  disclosed  purpose  of  the  questions 
is  based  upon  the  suggestion  of  the  attorney 


genera]  that  the  opinion  of  the  judges  might 
be  at  variance  with  the  recent  opinion  of  Mr. 
Justice  Sanborn  in  the  Express  Company 
case  and  that  therefore  upon  a  petition  for 
rehearing  or  upon  a  review  by  the  Supreme 
Court  of  the  United  States,  the  federal  courts 
would  be  obligated  to  follow  the  opinion  of 
the  judges  of  this  court.  It  is  clear  to  us 
that  the  duty  of  the  federal  courts  to  follow 
the  decision  of  a  state  court  in  matters  per- 
taining to  the  construction  of  a  state  constitu- 
tion does  not  comprehend  advisory  opinions 
of  judges  which  do  not  have  the  force  of 
judicial  decisions.  An  opinion  in  this  case 
if  given  by  us  would  have  no  more  binding 
effect  upon  the  federal  courts  than  the  opin- 
ion of  any  five  South  Dakota  lawyers  of  re- 
pute. The  situation  is  entirely  different  from 
the  Ohio  situation  cited  by  the  attorney  gen- 
eral. .  .  .  There  a  decision  by  the  Ohio 
supreme  court  intervened  between  the  time 
of  the  decision  of  the  United  States  circuit 
court  and  the  later  decisions  in  the  circuit 
court  of  appeals  and  the  United  States  Su- 
preme Court.  It  was  there  claimed  by  the 
express  company  that  such  decision  by  the 
state  court  was  the  result  of  a  friendly  suit. 
Both  the  court  of  appeals  and  the  United 
States  Supreme  Court  held  that  the  question 
as  to  whether  or  not  the  suit  was  a  friendly 
one  was  for  the  state  court  to  determine  and 
that  the  determination  of  the  state  court  was 
binding  upon  them.  Tlie  distinction  between 
the  binding  effect  of  a  decision  of  the  supreme 
court  of  South  Dakota  and  an  advisory  opin- 
ion of  the  judges  is  obvious." 

However,  an  advisory  opinion  is  not  wholly 
without  weight.  "Opinions  given  under  this 
provision  of  the  constitution  are  advisory  in 
their  character.  They  are  not  conclusive  up- 
on the  rights  of  parties  and  are  open  to 
argument  in  any  judicial  proceeding  regu- 
larly brought  before  the  courts.  But  they 
presuppose  such  examination  and  considera- 
tion by  the  justices  as  the  limitations  of 
time  and  other  contemporaneous  duties  per- 
mit, and  the  formation  of  a  deliberate  con- 
clusion, and  hence  are  accorded  weight  by 
the  public  and  the  profession,  as  indicating 
what  the  law  is."  In  re  Answer  of  Justices, 
214  Mass.  602,  102  X.  E.  644.  In  Grren  v. 
Com.  12  Allen  (Mass.)  155,  the  court  alter 
referring  to  the  fact  that  an  advisory  opin- 
ion had  been  rendered  on  the  question  then 
before  it,  said:  "The  opinion  thus  given, 
like  all  others  of  a  similar  character,  was 
formed  without  the  aid  of  counsel  learned  in 
the  law,  or  any  statement  of  the  reasons  on 
which  the  regularity  or  validity  of  the  pro- 
ceedings had  been  called  in  question.  Al- 
though it  is  well  understood  and  has  often 
been  declared  by  this  court  that  an  opinion 
formed  and  expressed  under  such  circum- 
stances cannot  be  considered  in  anv  sense  as 
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coDcIufiive  or  binding  on  the  rights  of  the 
parties,  but  is  regarded  as  being  open  to 
reconsideration  and  revision,  yet  it  neces- 
sarily presupposes  that  the  subject  to  which 
it  relates  has  been  judicially  examined  and 
con&idered,  and  an  opinion  formed  thereon. 
We  have  therefore  felt  it  to  be  our  dutv  most 
bcdulously  to  guard  against  any  influence 
which  might  flow  from  our  previous  consid- 
eration of  some  of  the  causes  of  error  now 
as^igned  as  the  ground  for  a  reversal  of  the 
jiidgmcnt." 

An  advisory  opinion,  like  a  decision,  must 
be  read  as  applicable  to  the  particular  mat- 
ter submitted  to  the  judges  and  not  treated 
as  of  such  general  purport  as  to  cover  in- 
stances not  then  before  them.  Atty.-Gen.  y. 
Suffolk  County  Apportionment  Com'rs,  224 
Mass.  598,  113  N.  £.  581. 


CARLTON 

V. 

SEABOARD  AIR-UNE 

Georgia  Supreme  Cburt — June  18,  1915. 
143  Ga.  616,'  S6  8.  E.  863, 


Easemeiats  —  Right  of  "Way  —  Riglats 
of  Grantor  of  Railroad  Riglat  of  Way. 

Where  the  owner  of  a  body  of  land, 
through  which  a  private  road  is  maintained 
by  him  as  a  way  necessary  for  ingress  and 
egress  between  his  residence  and  his  farm 
and  timbered  lands  located  thereon,  sells  a 
^trip  of  land  through  his  tract  to  a  railroad 
company  for  the  purpose  of  locating  a  rail- 
road thereon  in  such  way  as  to  intersect  with 
the  private  road,  and  executes  to  the  pur- 
chaser a  formal  deed,  whereby  he  conveys  the 
bargained  land  to  the  purchaser  in  fee  sim- 
He,  with  a  general  warranty  of  title,  and 
recites  in  the  deed  that  the  land  is  conveyed 
"absolutely  and  without  reservation,"  there 
is  no  implied  reservation  of  a  right  to  con- 
tinue the  use  of  the  road  at  the  point  of 
intersection  with  the  land  so  granted;  and 
under  authority  of  the  deed,  the  grantee,  in 
flo  far  as  it  might  affect  the  grantor,  can 
close  the  road. 

[See  note  at  end  of  this  case.] 

PresorlptioB  —  PriTate  Way  over  Rail- 
road Riclit  of  Way. 

Under  circumstances  such  as  are  set  forth 
in  the  preceding  note,  if  the  grantor,  after 
conveying  the  strip  of  land  to  the  railroad 
company,  continued  to  use  the  private  way, 
including  that  part  which  was  intersected  by 
the  strip  conveyed  to  the  railroad  company, 
the  fact  that  he  had  made  such  conveyance 
Ann.  Cas.  1917A.— 32. 


would  not  prevent  him  from  acquiring  under 
the  statute  a  private  way  by  prescription. 

(a)  If  the  railroad  was  constructed  and 
the  tracks  were  made  to  cross  the  private 
way  by  means  of  a  trestle,  the  land  of  the 
railroad  company  at  such  point  of  intersec- 
tion was  "improved  land'*  within  the  mean- 
ing of  the  statute,  and  the  period  of  prescrip- 
tion would  be  seven  years. 

(b)  If  the  private  way  was  less  than  fifteen 
feet  in  width,  and  the  prescriber  kept  it  in 
repair  and  used  it  as  such  continuously  for 
the  statutory  period,  he  would  acquire  a  pri- 
vate way  by  prescription. 

Petition  Snffioieiit. 

Applying  the  ruling  announced  in  the  pre- 
ceding note,  the  petition  sufRciently  set  forth 
a  cause  of  action,  and  it  was  error  to  dismiss 
it  on  general  demurrer. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Polk  county: 
Edwa&os,  Judge. 

Action  for  injunction  and  for  damages.  H. 
M.  Carlton,  plaintiff,  and  Seaboard  Air-Line 
Pailway,  defendant.  Judgment  for  defend- 
ant.    Plaintiff  brings  error.     Reversed. 

[517]  H.  M.  Carlton  instituted  an  action 
against  the  Seaboard  Air-Line  Railway,  to 
enjoin  the  closing  of  a  wagon-road  which 
passed  under  the  defendant's  trestle,  and  to 
recover  damages.  The  defendant  was  en- 
gaged in  ''filling  in'*  the  trestle,  the  work 
having  been  commenced  shortly  before  the 
suit  was  filed.  On  an  interlocutory  hearing 
the  judge  refused  an  ad  interim  injunction, 
and  the  plaintiff  excepted.  No  supersedeas 
having  been  granted,  the  defendant  completed 
the  work.  This  fact  having  been  duly  present- 
ed to  this  court,  the  bill  of  exceptions  was  dis- 
missed. Carlton  v.  Seaboard  Air-Line  Ry.  130 
Ga.  692  (77  S.  E.  1128).  The  plaintiff  per- 
sisted in  that  branch  of  his  suit  which  sought 
to  recover  damages.  The  petition  was  twice 
amended,  and  the  defendant  filed  demurrers, 
on  special  and  general  grounds,  to  the  original 
petition  and  to  the  petition  as  amended.  With- 
out passing  on  the  grounds  of  special  demur- 
rer the  judge  dismissed  the  case  on  general 
demurrer.  The  writ  of  error  brings  this  judg- 
ment up  for  review.  The  following  appears 
from  the  allegations  of  the  petition  as 
amended:  Plaintiff  owned  a  large  body  of 
land  in  Polk  county,  consisting  of  designated 
lots  and  fractions  of  lots.  He  resided  on  the 
property  and  cultivated  farms  thereon.  The 
uncultivated  portions  of  the  land  contained 
[518]  valuable  timber  and  wood,  all  of  which, 
before  the  injury  complained  of,  were  avail- 
able to  him  for  market  and  farm  purposes. 
The  defendant's  line  of  railway  runs  east 
and  west  through  the  plaintiff's  body  of 
land,  dividing  it  approximately  into  two 
equal  parts.     His   residence  and   the   larger 
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part  of  his  cultivated  lands  are  on  the  north 
side  of  the  railroad.  A  considerable  part  of 
cultivated  land  and  land  on  which  there  is 
valuable  timber  and  wood  are  situated  on  the 
south  side  of  the  railroad.  Concerning  the 
location  of  the  wagon-road  involved  in  this 
litigation,  the  petition  alleged:  "Petitioner 
further  says  that  the  only  accessible  way 
there  is  from  the  north  side  of  said  farm  to 
the  land  lying  on  the  south  side  of  the  rail- 
way is  the  roadway  leading  from  the  public 
road  which  leads  from  Rockmart  to  Dallas, 
and  runs  in  a  southeasterly  direction 
through  said  farm,  by  the  residence  of  the 
petitioner  and  then  on  through  said  farm  to 
trestle  number  612.3  on  land  lot  numbers 
one  thousand  and  twenty-two  and  one  thou- 
sand and  twenty-three,  thence  up  the  valley 
between  said  mountain  ranges,  penetrating 
the  entire  wood  and  timber  land,  and  afford- 
ing petitioner  the  only  outlet  from  one  part 
of  his  farm  to  another;  and  the  only  way 
petitioner  can  transport  wood  and  timber 
located  thereon  to  the  market,  and  for  farm 
purposes.  And  this  road  furnishes  the  only 
outlet  to  that  portion  of  said  land  which  is 
tillable,  as  the  range  on  the  east  and  west 
side  of  said  land  is  so  high  that  it  cannot  be 
successfully  crossed  with  a  wagon,  said 
range  extending  south  approximately  two 
And  one-half  miles,  where  it  intersects  with 
another  range  which  runs  practically  east 
and  west,  thus  making  it  impossible  for 
petitioner  to  approach  said  lands  and  re- 
move therefrom  the  wood  and  timber  there- 
on, or  to  cultivate  the  same."  An  amend- 
ment to  the  petition,  in  regard  to  the 
location  of  the  road  referred  to  above,  al- 
lege that  it  "leads  from  the  Rockmart  and 
Marietta  public  road  across  his  farm  to  the 
Yorkville  and  Dallas  public  road,  intersect- 
ing with  the  latter  road  near  Braswell." 
This  road  was  in  existence  before  the 
location  of  the  railroad  was  acquired  and 
before  the  railroad  was  constructed.  The 
railroad  was  located  upon  a  strip  of  land 
conveyed  by  the  terms  of  a  deed  executed  by 
the  plaintiff  t^  the  Atlanta  &  Birmingham 
Air-Line  Railway  Company,  a  corporation, 
in  1903.  The  consideration  expressed  in  the 
deed  was  $1,550.  It  recited  that  the  grantor 
"has  granted,  bargained,  and  sold,  and  by 
these  presents  does  [519]  grant,  bargain, 
sell,  and  convey  unto  the  said  party  of  the 
second  part,  and  its  successors  and  assigns, 
a  tract  or  strip  of  land."  Then  follows  a  de- 
scription of  the  strip  of  land  described  as 
running  across  the  several  lots  forming  the 
body  of  plaintiff's  land,  recited  as  being  in 
width  two  hundred  feet  through  one  lot,  two 
hundred  and  fifty  feet  through  another,  and 
one  hundred  and  sixty  feet  through  each  of 
the  others.  The  quantity  of  land  covered  by 
the  strip  was  recited  as  being    20.50    acres. 


After  the  description  above  referred  to,  the 
recitals  of  the  deed  proceeded:  "It  is  the 
intention  of  the  said  H.  M.  Carlton  to  con- 
vey to  said  railway  in  this  conveyance  all 
the  right  of  way  over  his  said  lands,  includ- 
ing the  right  of  way  above  described  in  tlie 
third  paragraph  of  this  deed;  all  of  which 
lands,  including  the  200 -feet  strip  on  each 
side,  is  conveyed  absolutely  and  without 
reservation,  and  running  through  said  lands 

feet    wide,    as    above    described,   to 

where   said    survey   or    line    leaves   or   shall 
leave  the  said  lands.     To  have  and  to  hold 
the  said  tract  or  strip  of  land,  with  ail  and 
singular  the  rights,  members,  and  appurte- 
nances thereunto  appertaining,  unto  the  said 
party  of  the  second  part,  its  successors  and 
assigns,  in  fee  simple;   and  the  said  H.  M. 
Carlton,  the  said  bargain  lot  or  tract  of  land 
unto  the  said  party  of  the  second  part,  its 
successors  and  assigns,  against  the  said  H.  M. 
Carlton  and  against  his  heirs,  administrators, 
and  executors,  and  against  all  and  every  other 
person  or  persons,  shall  and  will  warrant  and 
forever  defend   by  virtue  of   these  presents. 
And  for  the  same  consideration  does  further 
grant,  bargain,  sell,  and  convey  to  the  said 
party  of  the  second  part,  its  successors  and 
assigns,  the  following  additional  rights  and 
privileges,     upon     the     foregoing     described 
lands."     Then    follow    recitals    conferring   a 
right  to  cut  trees    on    additional    described 
strip  through  the  plaintiff's  lands  adjacent 
to  the   strip  mentioned  above,  where   neces- 
sary to  prevent  the  trees  from  falling  on  tlie 
railroad  track;  also  the  right  to  change  tlie 
course  of  streams  "on  or  off  the  right  of  way 
herein  conveyed,"  by  cutting  canals,  ditche.<«, 
or  otherwise;  also,  "the  right  to  quarry  and 
use  such  stone  or  gravel  on  said  right  of  way 
as   may  be   required   in   the  construction  of 
said  railway,  and  also  the  right  to  construct 
and  use  such  wagon-roads  through  said  landn 
as  will  facilitate  the  construction  of  the  rail- 
road of  said  party  of  the  second  part;"  aUo, 
"the  right  to  take  material  where  necessary 
outside  of  the  right  of  way  for  the  purpose 
of  making  [520]  embankments,  and  also  the 
right    to    deposit    material    excavated    from 
cuts,  canals,  or  ditches,  on  portions  of  said 
lands  within  a  limit  of  two  hundred    (200 1 
additional  feet  on  either  side  of  said   right 
of  way.''    The  wagon-road  through  plaintitrs 
farm  had  been  located  along  its  present  road- 
bed for  a  period  of  twenty-five  years  or  more, 
and     the    plaintiff    and    his    tenants     have 
worked  and  kept  it  in  repair  for    tlie    past 
twenty -one  years.     It  is  not  over  fifteen  feet 
in  width,  and  has  been  worked  and  used  both 
as  a  way  of  convenience  and  necessity  for  the 
purpose    of    using    and    enjoying     plaintiff's 
land  south  of  the  railroad.     When  the  rail- 
road company  went  to  construct  the  trestle 
over  the  road  it  had  notice  of  the  existence 
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of  the  road,  and  recognized  it  as  an  ease- 
ment, and  so  arranged  the  timbers  of  the 
trestle  as  not  to  interfere  with  the  use  of 
the  road;  and  afterwards  permitted  its  con- 
tinuous use,  recognizing  it  as  a  private  way 
of  necessity  for  more  than  seven  years  im- 
mediately preceding  the  attempt  to  obstruct 
it.  The  defendant  failed  to  give  thirty  days 
notice  of  its  intention  to  close  the  way,  but 
closed  it  quickly  with  the  view  of  completing 
the  obstruction  before  any  action  of  law 
could  be  taken  to  prevent  it.  The  special 
damage  sought  to  be  recovered  was  alleged 
to  he  stated  amounts  in  which  the  market 
value  of  the  plaintiff's  wood  and  tillable  land 
had  been  diminished  on  account  of  the  clos- 
ing of  the  road. 

/.  F.  Mundy  and  W.  W.  Mundy  for  plain- 
tiff in  error. 

W.  G.  Loving  and  E.  8.  Ault,  for  defend- 
ant in  error. 

Atkinson,  J. — 1.  In  order  to  recover  dam- 
ages from  the  railroad  company  for  obstruct- 
ing the  private  way,  it  was  essential  that  the 
plaintiff  should  be  entitled  to  maintain  a 
road  at  the  place  where  the  defendant  ob- 
structed it.  As  to  this  feature  of  the  case, 
the  plaintiiT  projected  his  suit,  first,  upon 
the  theory  that  he  had  title,  and,  though  he 
had  executed  a  deed  conveying  the  land  on 
which  the  railroad  was  constructed,  that  the 
deed  did  not  operate  to  deprive  him  of  the 
use  of  the  existing  private  way  which  was 
intersected  by  the  strip  of  land  so  granted; 
and,  second,  upon  the  theory  that  if  the  deed 
had  such  effect,  nevertheless,  after  the  deed 
was  executed  and  the  railroad  constructed, 
he  continued  to  use  the  roadway  under  such 
circumstances  and  for  such  length  of  time 
as  to  afford  him  a  private  way  by  prescrip- 
tion. Whether  the  plaintiff  could  recover 
upon  the  first  theory  depends  upon  the  effect 
of  the  deed.  It  was  executed  upon  a  valu^ 
able  consideration,  and  purported  [521]  to 
convey  the  strip  of  land  therein  specifically 
described,  in  fee  simple,  with  a  clause  of 
general  warranty  of  title.  This  was  not  all. 
It  was  also  declared  that  all  of  the  land  "is 
conveyed  absolutely  and  without  reserva- 
tion." Under  these  circumstances  the  deed, 
in  effect,  was  an  absolute  conveyance  of  the 
grantor's  interest  in  the  strip  of  land  de- 
scribed, without  any  reservation  whatever, 
thereby  vesting  any  title  to  the  property 
which  he  had  or  might  subsequently  acquire 
in  his  grantee.  In  3  Elliott  on  Railroads, 
§  1138,  it  is  stated,  relatively  to  a  deed  by 
a  landowner  to  a  railroad  company,  convey- 
ing a  right  of  way,  which  is  silent  as  to  pri- 
vate crossings  between  the  different  parts  of 
his  land,  that  the  rule  is  ''that  such  a  con- 
veyance  does  not  constitute  a  waiver  of  a 


right  to  a  private  crodising,  and  the  owner 
whose  land  has  been  severed  into  parcels 
may  claim  and  enforce  the  right  to  a  cross- 
ing, notwithstanding  his  unconditional 
instrument  of  conveyance."  See  also  Brig- 
ham  V.  Smith,  4  Gray  (Mass.)  297,  64  Am. 
Dec.  77,  and  annotations  in  9  Notes  to  Am. 
Dec.  353.  See  also  cases  cited  in  17  Am. 
Dig.  (Cent,  ed.)  807,  §  59.  The  rule  so 
stated  rests  upon  the  theory  of  an  implied 
reservation.  It  does  not  seem  that  this  rule 
has  been  adopted  in  Georgia.  Charleston,  etc. 
R.  Co.  V.  Fleming,  118  Ga.  699,  45  S.  E.  664. 
None  of  these  authorities,  however,  go  to  the 
extent  of  holding  that  there  would  be  an  im- 
plied reservation  where  the  land  on  which 
the  railroad  was  to  be  located  was  conveyed 
in  fee  and  the  deed  expressly  declared,  as  hi 
the  case  now  under  consideration,  that  there 
should  be  no  reservation.  There  could  be  no 
such  implication  in  the  face  of  an  express 
recital  that  there  should  be  no  reservation. 
The  land  conveyed  by  the  deed  was  so  situ- 
ated as  to  intersect  the  existing  road;  and 
by  the  terms  of  the  deed  the  plaintiff  put  it 
out  of  his  power,  by  virtue  of  his  ownership 
theretofore  existing,  to  maintain  the  road 
over  the  section  of  land  which  he  granted  to 
the  railroad  company,  and  put  it  in  the 
powder  of  the  railroad  company,  in  so  far  as 
it  might  affect  the  plaintiff,  to  close  the 
road.  Charleston,  etc.  R.  Co.  v.  Fleming, 
119  Ga.  995,  47  S.  E.  541. 

2.  The  right  of  private  way  over  another's 
land  may  arise  by  prescription  from  seven 
years  uninterrupted  use  through  improved 
lands,  or  twenty  years  use  over  wild  lands. 
Civil  Code,  §§  3641,  818,  824.  A  prescrip- 
tion of  this  character  may  arise  notwith- 
standing the  prescriber  may  know  that 
the  land  over  which  he  undertakes  [522]  to 
prescribe  is  the  property  of  another.  The 
way  must  not  exceed  16  feet  in  width,  and 
its  use  as  a  way  must  have  been  continuous 
for  the  statutory  period,  and  the  prescriber 
must  have  kept  the  road  in  repair.  Kirk- 
land  v.  Pitman,  122  Ga.  256,  50  S.  E.  117. 
In  the  case  at  bar,  notwithstanding  the 
plaintiff,  by  virtue  of  his  deed,  had  trans- 
ferred his  title  in  the  property  conveyed  to 
his  grantee,  nevertheless,  according  to  the 
allegations  of  the  petition,  he  continued  to 
use  the  private  road  across  the  land  so 
granted.  The  land  was  improved  by  the  con- 
struction of  the  railroad  thereon  and  the 
trestle  over  that  part  of  it  which  intersected 
with  the  plaintiff's  private  roadway.  Ac- 
cordingly, seven  years  was  the  prescriptive 
period  applicable  in  such  a  case.  The  road 
was  less  than  fifteen  feet  in  width,  and  the 
same  road-bed  had  been  continuously  used 
and  kept  in  repair  by  the  plaintiff  for  a 
length  of  time  which  exceeded  the  prescrip- 
tive period.     Under   such   circumstances,   he 
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would  acquire  a  right  of  private  way  by 
prescription.  See  also  3  Elliott  on  Rail- 
roads, §  1140. 

3.  Applying  the  ruling  announced  in  the 
preceding  division  to  the  allegations  of  the 
petition,  it  set  forth  a  cause  of  action  suf- 
ficient as  against  general  demurrer,  and  it 
was  error  to  dismiss  the  petition. 

Judgment  reversed.    All  the  Justices  concur. 


NOTE. 

The  reported  case  holds  that  a  landowner 
who  grants  a  strip  of  land  for  a  railroad 
right  of  way  "absolutely  and  without  reser- 
vation" is  not  entitled  to  continue  a  private 
right  of  way  crossing  tlie  strip  so  granted. 
It  is,  however,  held  that  the  landowner  may, 
despite  his  previous  conveyance,  acquire  by 
prescription  an  easement  of  way  over  the 
granted  strip.  The  oases  discussing  the 
right  of  way  of  a  landowner  over  a  right  of 
way  granted  by  him  are  reviewed  in  the  note 
to  Wilkins  v.  Hilton-Dodge  Lumber  Co.  Ann. 
Gas.  1915C  1190. 
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SMITH  ET  AL. 


New  York  Court  of  Appeals — May  25,  1915. 


215  N,  r.  76;  lOO  N.  E,  188. 


Banks  —  CoUeotion  of  Note  —  Relation 
of  Bank  to  Holder. 

The  holder  of  a  note,  by  sending  it  to  the 
bank,  where  it  is  made  payable,  for  collection 
and  remittance,  constitutes  the  bank  its  agent 
to  collect  the  note  and  remit  the  proceeds. 

[See  77  Am.  St.  Rep.  613.] 

Bills  and  Notes  —  Failure  to  Present  for 
Payment  —  Maker  Not  Discharged. 

The  failure  to  make  demand  at  the  time 
and  place  of  payment  agreed  upon  does  not 
exonerate  the  debtor,  whose  readiness  to  pay 
at  the  specified  time  and  place  is  merely 
equivalent  to  a  tender. 

Cheeks  —  Delay  in  Presenting  —  Effect. 

The  failure  to  present  a  check  within  a 
reasonable  time  does  not  exonerate  the  drawer 
unless  there  has  been  a  loss  to  him  thereby, 

[See  5  R.  C.  L.  tit.  Checks,  p.  511.] 

Banks  —  Collections  —  Application  of 
Deposit. 

Sending  a  note  to  a  bank  where  made  pay- 
able and  in  which  the  maker  has  funds  is, 
in  effect,  an  order  or  draft  on  the  banker  in 
favor  of  the  holder  for  the  amount  of  the 


note,  and  the  maker  need  not  direct  that  it 
be  charged  to  his  account. 

[See  3  R.  C.  L.  tit.  Banks,  p.  547.] 

Same. 

Since  the  relation  of  debtor  and  creditor 
exists  between  a  bank  and  its  depositor,  that 
a  depositor  makes  a  note  payable  at  a  bank 
in  which  he  has  funds  does  not  constitute 
the  bank  his  agent  to  pay  it. 

Same. 

Money  deposited  becomes  part  of  the  bank's 
general  funds,  and  the  bank  impliedly  con- 
tracts to  pay  its  depositors'  checks,  accept- 
ances, notes  made  payable  at  the  bank,  and 
the  like  to  the  amount  of  his  credit,  but  the 
payment  is  made  out  of  the  funds  of  the 
hank,  not  of  the  depositor. 

What  Constitutes  Payment  —  Direetion 
to  Apply  Deposit. 

Where  the  holder  of  a  note  sends  it  to  the 
bank  where  made  payable  for  ''collection  and 
remittance,"  and  on  the  date  of  maturity 
the  bank  is  directed  by  the  maker  to  charge 
the  note  to  his  account,  he  at  all  times  having 
had  sufficient  funds  therein  to  pay  the  note 
the  loss  caused  by  the  failure  of  the  bank  to 
remit  and  its  insolvency  seven  days  after  ma- 
turity of  the  note  must  fall  on  the  holder, 
the  bank  being  his  agent,  in  view  of  Nego- 
tiable Instruments  Law  (Consol.  Laws,  c.  3S) 
§  147,  providing  that  when  an  instrument  is 
made  payable  at  a  bank,  it  is  equivalent  to 
an  order  to  the  bank  to  pay  the  same  for  the 
account  of  the  principal  debtor  therein. 

[See  note  at  end  of  this  case.] 

Baldtcin*s  Bank  v.  Smith,  155  N.  Y.  App. 
Div.  881,  reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Fourth  Judicial  Department. 

Action  on  promissory  note.  Baldwin's 
Bank  of  Penn  Yan,  plaintiff,  and  Albert  L. 
Smith  et  al.,  defendants.  Judgment  for 
plaintiff  at  Trial  Term  of  Supreme  Court. 
Judgment  affirmed  by  Appellate  Division  of 
Supreme  Court.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Revebsed. 

Lewis  H.  Watkins  and  E.  W.  Personius 
for  appellants. 

Spencer  F.  Lincoln  for  respondent. 

[78]  Miller,  J. — This  is  an  action  on  a 
promissory  note  made  by  the  defendants  on 
the  11th  day  of  August,  1910,  payable  to 
the  order  of  W.  N.  Wise  four  months  after 
date  at  the  Farmers  &  Mechants*  Bank,  Wat- 
kins,  N.  Y.  Tlie  plaintiff  became  the  holder 
of  the  note  in  due  course  and  before  maturity 
sent  it  to  the  bank  where  it  was  made  pay- 
able "for  collection  and  remittance."  On 
the  19th  day  of  December,  1910,  seven  days 
after  the  maturity  of  the  note,  said  bank 
suspended  without  having  remitted  for  the 
note,  although  during  all  of  that  time  de- 
fendants had  more  than  sufficient   funds  to 
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their  credit  with  it  to  meet  the  note,  and  the 
bank  had  sufiicient  funds  to  pay  it.  On 
Monday,  December  12th,  the  due  date  hav- 
ing fallen  on  Sunday,  the  11th,  one  of  the 
defendants  called  the  president  of  the  Wat- 
kins  bank  by  phone  and  inquired  if  the  note 
was  there,  and,  being  informed  that  it  was, 
instructed  the  president  to  charge  it  to  the 
defendants'  account  and  was  told  that  that 
would  be  done.  The  plaintiff  made  no  in- 
quiry or  effort  to  ascertain  the  fate  of  the 
note  until  after  the  failure  of  the  Watkins 
bank. 

This  is  a  case  of  first  impression.  The 
trial  court  relied  on  Indig  v.  Nat.  City  Bank, 
80  N.  Y.  100.  But  that  case  is  plainly  dis- 
tinguishable. [79]  The  defendant  there  re- 
ceived a  note  from  the  plaintiff  for  collection 
and  sent  it  to  the  bank  where  it  was  pay- 
able, which  received  it  the  day  it  fell  due 
and  the  next  day  sent  a  New  York  draft  for 
the  amount  of  the  note,  less  exchange,  to  the 
defendant,  who  received  it  the  following  day. 
On  the  day  the  draft  was  forwarded  to  tlie 
defendant  the  sender  closed  its  doors  and 
the  draft  was  not  paid.  The  defendant  was 
sought  to  be  made  liable  for  negligence  in 
sending  the  note  to  the  bank  where  it  was 
made  payable.  But  it  was  held  that  that 
did  not  constitute  actionable  negligence,  for 
the  reason  that  the  same  result  might  have 
ensued  if  the  defendant  had  employed  a  sub- 
agent,  who  would  have  been  justified  in 
accepting  the  draft.  Judge  Rapallo  did  say 
that  the  defendant  did  not  constitute  the 
bank  to  which  it  sent  the  note  its  agent 
to  receive  the  proceeds.  But  his  opinion 
received  the  concurrence  of  only  two  of  the 
judges,  and  on  that  point  has  in  effect  been 
overruled  by  this  court  (Nat.  Revere  Bank 
v.  National  Bank  of  the  Republic,  172  N.  Y. 
102,  64  N.  £.  799),  and  is  opposed  to  the 
weight  of  authority.  (Smith  v.  Essex  Coun- 
ty Bank,  22  Barb.  (N.  Y.)  627;  Ayrault  v. 
Pacific  Bank,  47  N.  Y.  570,  7  Am.  Rep. 
489;  Washington  Bank  v.  Triplett,  1  Pet. 
25,  7  U.  S.  (L.  ed.)  37;  Ward  v.  Smith,  7 
Wall.  447,  19  U.  S.  (L.  ed.)  207;  Cheney  v. 
Libby,  134  U.  S.  68,  82,  10  S.  Ct.  498,  33 
U.  S.  (L.  ed.)  818.)  Plainly  by  sending 
the  note  "for  collection  and  remittance"  the 
plaintiff  in  this  case  constituted  the  Wat- 
kins  bank  its  agent  to  collect  the  note  and 
remit  the  proceeds. 

It  is  settled  law  that  the  failure  to  make 
demand  at  the  time  and  place  of  payment 
agreed  upon  dues  not  exonerate  the  debtor, 
whose  readiness  to  pay  at  the  specified  time 
and  place  is  merely  equivalent  to  a  tender. 
(Hills  V.  Place,  48  N.  Y.  520,  8  Am.  Rep. 
568;  Locklin  v.  Moore,  57  N.  Y.  360;  and 
see  cases  cited  in  the  opinions  in  those  cases.) 
In  tliat  respect  a  note,  which  is  an  absolute 
promise  tu  pay,  is  said  to  differ  from  a  check, 


which  is  .a  mere  order.  But  it  is  also  the 
law  of  this  state,  although  it  was  early  [80] 
debated,  tliat  the  failure  to  present  a  check 
within  a  reasonable  time  does  not  exonerate 
the  drawer,  unless  there  has  been  a  loss. 
(Little  V.  Phenix  Bank,  2  Hill  (N.  Y.)  425; 
Carroll  v.  Sweet,  128  N.  Y.  19,  27  N.  E.  763, 
13  L.R.A.  43.)  The  Negotiable  Instruments 
Law  (Cons.  Laws,  ch.  38,  section  147)  pro- 
vides: *'W^here  the  instrument  is  made  pay- 
able at  a  bank  it  is  equivalent  to  an  order 
to  the  bank  to  pay  the  same  for  the  account 
of  the  principal  debtor  thereon,"  and  this 
court  in  JEtna.  Nat.  Bank  v.  New  York 
Fourth  Nat.  Bank,  46  N.  Y.  82,  88,  7  Am. 
Rep.  314,  said  per  Allen,  J.:  "An  accept- 
ance, or  promissory  note  thus  payable  [i.  e., 
at  a  bank]  is,  if  the  party  is  in  funds,  that 
is,  has  the  amount  to  his  credit,  equivalent 
to  a  check;  and  is  in  effect  an  order,  or 
draft  on  the  banker,  in  favor  of  the  holder, 
for  the  amount  of  the  note  or  acceptance." 
Tlie  reason  for  exonerating  the  drawer  of  a 
check  in  case  of  loss  resulting  from  a  failure 
to  present  it  in  a  reasonable  time  is  that  the 
drawing  of  a  check  is  virtually  an  appro- 
priation, tliough  not  an  assignment,  pro  tanto 
of  the  drawer's  funds  in  the  bank.  (See 
Little  V.  Phenix  Bank,  supra,  2  Hill  (N.  Y.) 
428.)  It  is  incumbent  on  the  holder  of  the 
paper  to  secure  payment,  and  loss  resulting 
from  his  neglect  should  fall  upon  him,  not 
on  the  drawer,  who  has  no  further  duty  to 
perform.  I  am  unable  to  perceive  why  the 
same  reason  does  not  hold  good  in  the  case 
of  a  note  payable  at  a  bank  where  the  maker 
has  funds  to  meet  it  at  maturity,  especially 
since  sudi  a  note  is  by  statute  made  the 
equivalent  of  a  check.  To  the  extent  that 
he  has  appropriated  his  credit,  he  is  not 
called  upon  to  look  after  it,  but  discharges 
his  duty  by  keeping  his  account  good.  None 
of  the  cases  in  this  jurisdiction  holding  that 
the  maker  of  a  note  payable  at  a  bank  is 
not  exonerated  by  the  holder's  failure  to 
present  it  for  payment  involved  the  ques- 
tion of  a  loss  resulting  from  such  failure. 
I  find  nothing  in  any  of  them  except  the 
dictum  in  the  Indig  case  to  the  effect  that 
the  loss  in  such  case  falls  on  the  maker. 

The  obligation  to  present  the  note,  if  it 
existed,  bears  [81]  on  the  obligation  to  fol- 
low it  up,  when  it  is  sent  by  mail  to  the 
payee  bank  "for  collection."  I  shall  not  dis- 
cuss the  numerous  case  in  other  juris- 
dictions holding  that  it  is  n^ligence  per  se 
to  send  a  bill  for  collection  to  the  drawee, 
or  payee,  bank.  There  may  be,  in  that  re- 
spect, a  distinction  between  a  note  and  a 
check  or  a  bill  of  exchange  and  between  lia- 
bility of  an  agent  to  its  principal  and  lia- 
bility of  the  holder  to  the  maker  of  a  note. 
At  any  rate,  the  Indig  case  has  generally 
been  regarded  as  having  settled  the  law  in 
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this  state  the  other  way  and  in  arccordance 
with  what  is  believed  to  be  the  custom. 
However,  by  sending  the  note  to  the  Wat- 
kins  bank  the  plaintiff  created  a  situation 
likely  to,  and  which  in  fact  did,  mislead  the 
defendants  and  result  in  loss.  Upon  being 
informed  that  the  note  was  there,  thev 
directed  that  it  be  charged  to  their  account. 
That  was  unnecessary  (^tna  Nat.  Bank  v. 
New  York  Fourth  Nat.  Bank,  supra,  46  N. 
Y.  88),  but  it  indicated  a  lively  interest  in 
caring  for  their  paper.  Nothing  more  re- 
mained for  them  to  do,  as  of  course  they 
could  wait,  as  business  men  customarily 
do,  for  the  return  of  the  note  with  their  can- 
celed vouchers.  The  plaintiff's  act  thus  led 
the  defendants  to  suppose  that  their  credit 
had  been  applied  pro  tanto  to  the  payment 
of  the  note  and  lulled  them  into  taking  no 
further  measures  either  to  pay  the  note  or 
to  draw  upon  the  credit  thus  appropriated. 
However,  it  is  unnecessary  to  decide  wheth- 
er the  plaintiff  owed  the  defendants  the  duty 
in  the  first  instance  to  present  the  note  or 
whether  its  failure  to  make  any  inquiry  for 
a  week  after  sending  the  note  by  mail  to  the 
payee  bank  for  collection  discharged  the 
maJcers,  loss  having  resulted.  The  foregoing 
are  at  least  cogent  reasons  for  holding  that, 
in  making  the  payee  bank  an  agent  to  col- 
lect, the  holder  takes  the  risk  of  loss  re- 
sulting from  the  latter's  negligence  and  as- 
sumes responsibility  for  its  acts  within  the 
scope  of  its  authority.  That  [82]  such  an 
agency  waa  created  in  this  case  is  plain, 
even  though,  as  was  said  in  the  Indig  case, 
the  mere  sending  of  a  note  by  mail  to  the 
bank  where  it  is  payable  be  in  effect  the 
same  as  presenting  it  over  the  bank's  coun- 
ter. The  Watkins  bank  was  the  agent  of 
the  plaintiff  to  collect,  but  not  of  the  defend- 
ants to  pay.  Although  it  has  sometimes  been 
said  that  by  making  a  note  payable  at  a 
bank  where  the  maker  keeps  an  account  he 
constitutes  the  bank  his  agent  to  pay  it,  tiiat 
statement  will  not  bear  analysis.  The  rela- 
tion of  debtor  and  creditor,  n<»t  of  agent  and 
principal,  exists  between  a  bank  and  its  de- 
positor, (.Etna  Nat.  Bank  v.  New  York 
Fourth  Nat.  Bank,  supra;  Jordan  v.  National 
Shoe,  etc.  Bank,  74  N.  Y.  467,  30  Am.  Rep. 
310;  Straus  v.  Tradesmen's  Nat.  Bank,  122 
N.  Y.  379,  25  N.  E.  372;  Shipman  v.  State 
Bank,  126  N.  Y.  318,  27  N.  E.  371,  22  Am. 
St.  Rep.  821,  12  L.R.A.  791 ;  Cassidy  v.  Ulil- 
mann,  170  N.  Y.  505,  63  N.  E.  554.)  The 
money  deposited  becomes  a  part  of  the  bank's 
general  funds.  The  bank  impliedly  contracts 
to  pay  its  depositor's  checks,  acceptances, 
notes  payal>le  at  the  bank,  and  the  like,  to 
the  amount  of  his  credit.  (Citizens'  Na- 
tional Bank  v.  Importers,  etc.  Bank,  119 
N.  Y.  195,  23  N.  E.  540.)  But  in  discharg- 
ing  its  implied  obligation   it  pays  its  own 


money  as  a  debtor,  not  its  depositor's  money 
as  an  agent.  As  has  already  been  shown, 
a  note  payable  at  a  bank,  where  the  deposi- 
tor has  an  account,  is,  in  respect  to  being 
an  order  to  pay,  the  precise  equivalent  of  a 
check.  Plainlv  then  the  bank  bears  no  re- 
lation  of  trust  or  agency  to  its  depositor 
in  respect  of  paying  either  notes  or  checks. 
It  is  a  mere  drawee  answerable  to  the 
drawer  for  a  breach  of  its  implied  contract 
obligation  to  honor  the  draft.  It  necessarily 
follows  that  the  transaction  between  the  de- 
fendants and  the  Watkins  bank  amounted  to 
payment  or  that  the  failure  to  secure  pay- 
ment was  due  solely  to  the  negligence  of 
the  plaintiff's  agent. 

The  plaintiff  knew  when  it  sent  the  note 
to  its  a^^ent  that  if  the  makers  were  in  funds 
it  would  be  paid  by  [83]  charging  it  to  their 
account.      Thus   the    subsequent    transaction 
is  to  be  viewed   as  though   it  had  occurred 
directly  between  the  plaintiff  and  the  defend- 
ants, the  latter  being  depositors  of  the  form- 
er.    What  would  constitute  payment  between 
the  immediate  parties  should  equally  consti- 
tute payment  though  an  agent  for  one  inter- 
vened.    The  case  in  brief  is  this:     A  bank, 
the  holder   of   a   note,   or  the  agent   of  the 
holder    to    collect,    has    funds    in    its    hnnd$; 
upon  which  the  makers  are  entitled  to  draw; 
after  the  note  is  due  it  is  directed  to  charge 
the  note  against  that  credit  and  says  it  will 
do   so.     All   that  is  necessarv  to  constitute 
payment  is  the  intention  to  make  the  appli- 
cation, which  may  be  evidenced  in  a  varietv 
of   ways,   e.   g,,   by  bookkeeping    entries,    by 
canceling   the   note   and    surrendering    it   to 
the  makers,   by  the  drawing  of  a  check   by 
the  makers   and   its   acceptance   in  payment 
by  the  bank.     It  must  be  borne  in  mind  that 
the    plaintiff    selected    an    agent    to    collect 
knowing  that  in   the  usual   course   of   busi- 
ness   payment    would    be    made    by    a    mere 
transfer  of  credits.     If  the  makers  had   act- 
ually gone  to  the  bank  and  passed  the  neces- 
sary  currency  over   its  counter   to   pay    the 
note  with  a  direction  thus  to  apply  it,  that 
would    plainly    have    constituted     payment. 
(Smith  V.  Essex   County   Bank,  supra.)      If 
they  had  sent  a  check   drawn  on   the   bank 
to  pay  the  note,  the  acceptance  of  it  would 
have   been   per   se   an   appropriation    of    the 
fimds  of  the  drawer,  or  to  be  accurate,   of 
the  funds  subject  to  the  drawer's  order,  to 
the  payment  of  the  note.      (Pratt  v.  Foote, 
9   N.   Y.    463;    Commercial    Bank   v.    Union 
Bank,  11  N.  Y.  203;  Oddie  v.  National  City 
Bank,  45  N.  Y.  730,  6  Am.  Rep.  160.)      llie 
verbal  order  with  the  statement  of  the  presi- 
dent of  the  bank  that  it  would  be  acted  upon 
was  the  equivalent  in  legal  effect  of  a  written 
order  and  its  acceptance.     It  is  to  be  noted 
that   in  the  second  of  the  caaes  just   cited 
the  bank  to  which  payment  was  made  was 
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tn  agent  to  collect.  That  mere  bookkeeping 
entries,  or  even  the  cancellation  and  sur- 
render [84]  of  the  paper,  is  but  evidence 
of,  and  does  not  constitute,  payment  is 
established  by  the  cases  holding  that,  where 
payment  is  made  by  a  draft  or  check  which 
is  not  paid,  the  paper  can  be  reclaimed 
and  an  action  maintained  upon  it.  (See 
Burkhalter  v.  Erie  Second  Nat.  Bank,  42 
X.  Y.  538,  and  cases  cited.)  The  converse 
must  be  true,  that  payment  may  be  made 
without  that  particular  evidence  of  it.  A 
distinction  must  be  noted  between  cases  like 
the  last  cited,  where  the  drawee  bank,  with' 
out  being  constituted  an  agent  to  collect, 
gives  its  check,  which  is  subsequently  dis- 
honored, and  cases  like  this  in  which  the 
drawee  bank  is  also  an  agent  to  collect.  In 
considering  the  cases  on  the  question  of  pay- 
ment, it  is  essential  to  keep  in  mind  the 
precise  relation  of  the  parties.  The  agency 
of  the  Watkins  bank  is  the  vital  fact  in 
til  is  case.  If  it  in  fact  accepted  an  appro- 
priation of  tfaie  makers'  credit  with  it  in 
pHvment  of  the  note,  that  should  constitute 
payment  in  view  of  the  fact  that  the  plain- 
tiff in  sending  the  note  to  it  for  collection 
must  have  expected  that  payment  would  be 
made  in  exactly  that  way.  That  risk  at 
least  is  taken  in  appointing  a  bank,  where 
a  note  is  payable,  agent  to  collect  it.  It  is 
not  important  how  the  bank  evidenced  its 
acceptance  of  the  makera'  verbal  order  or 
whether  it  did  anything  to  remit  the  pro- 
ceeds to  its  principal. 

There  are  many  cases  in  which  stress  has 
been  laid  on  the  evidences  of  payment  as, 
e.  g.,  canceling  the  note,  marking  it  paid,  or 
charging  it  on  the  books  to  the  maker,  but 
none,  in  this  jurisdiction  at  least,  holding 
that  such  evidence  is  necessary  to  establish 
tlie  fact  of  payment.  The  act  and  the  evi- 
dence of  it  must  not  be  confused.  The  act 
in  this  case  was  the  acceptance  of  the  mak- 
ers' verbal  order  to  change  the  note  to  their 
account.  Making  the  bookkeeping  entires 
would  merely  have  created  evidence  of  that 
act.  When  that  verbal  order  was  accepted 
the  makers'  credit  was  irrevocably  appro- 
priated pro  tanto  to  the  payment  of  the  note 
precisely  as  though  a  written  [85]  order  in 
the  form  of  a  check  had  been  presented  and 
accepted.  It  may  be  that  something  more 
than  a  mere  state  of  mind  on  the  part  of 
the  one  to  make  the  application  is  necessary 
to  constitute  payment  and  that  the  mental 
determination  of  the  president  of  the  Wat- 
kins  bank,  not  accompanied  by  or  resulting 
in  any  act,  would  not  have  sufficed.  How- 
ever, the  acceptance  of  the  makers'  verbal 
order  to  make  the  application  was  an  act 
fully  as  effective  as,  e.  </.,  the  marking  of  the 
note  paid  as  was  done  by  the  cashier  in 
Nineteenth  Ward  Bank  v.  South  Weymouth 


First  Nat.  Bank,  184  Mass.  49,  67  N.  E. 
670,  a  case  which  in  principle  and  in  the  rea- 
soning of  the  court  strongly  supports  the 
view  that  the  transaction  under  consider- 
ation amounted  to  payment.  Thereafter  it 
was  of  no  concern  to  the  defendants  what 
bookkeeping  entries  were  made  by  the  plain- 
tiff's agent  or  whether  it  remitted  the  pro- 
ceeds of  the  note. 

If  we  lav  refinements  aside,  the  truth  is 
that  the  actual  default  of  the  Watkins  bank 
was  in  not  remitting  the  proceeds  of  the  note 
to  its  principal,  a  cogent  reason  for  adher- 
ing to  the  view  that  the  note  was  paid.  It 
is  not  conclusive  on  the  question  of  payment 
that  the  plaintiff  might  not  have  been  en- 
titled to  assert  that  the  assets  in  the  hands 
of  the  assignee  or  receiver  of  the  Watkins 
bank  were  impressed  with  a  trust  in  its 
favor,  because  there  might  be  a  transfer  of 
credits  so  as  to  constitute  payment  without 
actually  setting  aside  a  distinct  fund  which 
could  be  impressed  with  a  trust.  (See  Peo- 
ple V.  Merchants,  etc.  Bank,  78  N.  Y.  269, 
34  Am.  Rep.  532.)  That  point  is  not  in- 
volved and  need  not  be  decided. 

If,  however,  we  assume  that  the  note  was 
not  paid,  the  failure  to  secure  payment  was 
due  to  the  neglect  of  the  plaintiff's  agent, 
and  the  loss  resulting  therefrom  should  fall 
on  the  one  responsible  for  the  fault. 

For  the  foregoing  reasons  I  advise  that  the 
judgments  be  reversed  and,  as  the  facts  are 
undisputed  and  found,  that  the  complaint  be 
dismissed,  with  costs. 

[86]  CoLUN,  J.  (dissenting). — ^The  action 
is  to  recover  upon  a  promissory  note  owned 
by  the  plaintiff,  a  corporation,  and  made  by 
the  defendants  as  partners  under  the  firm 
name  of  A.  L.  Smith  and  Son.  The  note 
was  payable  at  "Farmers  and  Merchants' 
Bank,"  which  was  the  firm  name  of  three 
persons  conducting,  as  partners,  a  banking 
business  at  Watkins,  N.  Y.,  with  whom  the 
defendants  had  then  and  through  many  prior 
years  a  general  account  as  depositors  and 
customers.  On  or  before  December  12,  1010, 
the  due  date  of  the  note,  the  banking  firm 
received  by  mail  from  the  plaintiff  the  note 
for  collection  and  remittance, — the  plain- 
tiff not  having  any  account  with  them.  They 
then  owed  the  defendants  and  had  on  hand  a 
sum  greater  than  that  due  upon  the  note. 
On  that  day  the  defendant  Walter  S.  Smith 
talked  with  Mr.  Wait,  their  president,  over 
the  telephone  and  having  been  told  by  him 
that  the  note  was  then  in  the  bank  asked 
him  to  charge  it  to  the  account  of  the  de- 
fendants. He  said  he  would,  but  did  not. 
Tlie  note  was  simply  received  by  the  bank- 
ing firm:  they  did  not  remit  to  the  plain- 
tiff, or  charge  it  to  the  defendants  or  credit 
it  to  plaintiff  or  cancel  it.  and  nothing  fur- 
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ther  than  as  stated  in  respect  to  it  was  done 
or  said  by  any  of  the  parties.  They  ceased 
doing  business  on  December  17,  1910,  and 
on  December  19,  1910,  made,  a  general  as- 
signment for  the  benefit  of  their  creditors. 
Thereafter  this  action  was  brought.  The 
judgment  of  the  Trial  Term  in  favor  of  the 
plaintiff  was  affirmed  by  the  Appellate  Di- 
vision without  opinion. 

The  learned  and  painstaking  counsel  for 
the  defendants,  in  brief  and  argument,  con- 
cede that  the  note  was  not  paid,  but  vigor- 
ously assert  and  argue  that  the  plaintiff  was 
negligent  in  the  two  respects:  (1)  In  that 
it  sent  the  note  for  collection  and  remittance 
to  the  bank  at  which  it  was  payable;  and 
(2)  in  that  it  made  no  inquiry  prior  to  De- 
cember 17  or  19  concerning  the  note.  In 
our  deliberations,  however,  it  is  urged  that 
the  note  was  in  [87]  fact  paid.  We  are  to 
determine  whether  or  not  such  conclusion  is 
accurate. 

Payment  is  the  fulfillment  of  an  agree- 
ment to  pay  money  by  giving  to  the  party 
entitled  to  receive  it  the  sum  agreed  to  be 
paid  for  the  purpose  of  discharging  the  agree- 
ment, which  is  received  by  that  part  for  the 
same  purpose.  Before  there  can  be  a  payment 
of  a  debt  there  must  have  been  a  complete  dis- 
charge of  it,  and  before  there  can  be  such 
discharge  there  must  have  been  a  full  and 
complete  performance  of  that  which  the 
promisor  undertook  to  do.  It  is  the  trans- 
fer or  delivery  of  the  money  promised  or  its 
equivalent  from  the  debtor  to  the  creditor. 
(Kingston  Bank  v.  Gay,  19  Barb.  (N.  Y.) 
459;  Bronson  v.  Rodes,  7  Wall.  229,  250,  19 
U.  S.  (L.  ed.)  141;  Beals  v.  Home  Ins.  Co. 
36  N.  Y.  622,  627 ;  Stokes  v.  Stokes,  34  App. 
Div.  423,  431,  54  N.  Y.  S.  319.)  Under  the 
facts  of  this  case,  if  the  defendants  trans- 
ferred or  delivered  to  the  plaintiff  the  sum 
called  for  by  the  note,  they  paid  it;  other- 
wise they  did  not. 

The  note  was  in  the  possession  of  the  bank- 
ing firm  as  the  agents  of  the  plaintiff  and 
they  were  authorized  by  it  to  receive  and 
remit  the  money  given  by  the  defendants  for 
the  purpose  of  paying  the  note.  The  plain- 
tiff in  sending  the  note  to  them  for  collec- 
tion and  remittance  tendered  them  the 
agency  and  authority,  which  they  in  re- 
ceiving and  retaining  it  accepted,  to  demand 
its  payment,  to  receive  the  money  if  paid, 
and  to  take  the  legal  measures  essential  to 
the  continuance  of  the  liability  of  the  par- 
ties to  it  if  not  paid.  (St.  Nicholas  Bank  v. 
State  Nat.  Bank,  128  N.  Y.  26,  27  N.  E. 
849,  13  L.R.A.  241;  Ward  v.  Smith,  7  Wall. 
447,  19  U.  S.  (L.  ed.)  207;  Phipps  v.  Mill- 
bury  Bank,  8  Mete.  (Mass.)  79.)  They  be- 
came and  were  the  agents  of  the  plaintiff 
for  those  purposes  and  no  other  purpose 
whatsoever. 


Inasmuch  as  they  received  the  deposits  of 
the  defendants  in  the  general  account  with 
them  and  owed  therein  the  defendants  a 
sum  greater  than  that  of  the  note,  and  the 
note  was  payable  at  their  bank,  they  were 
under  the  authority  and  duty  to  transfer 
or  deliver  to  the  plaintiff  [88]  or  them- 
selves as  its  agents  the  sum  due  upon  the 
note.  Tliis  conclusion  is  true  because  the 
relation  between  them  and  the  defendants 
was  that  of  debtor  and  creditor  at  common 
law.  They  owed,  at  any  time,  as  ordinary 
debtors,  to  the  defendants  an  amount  equal 
to  the  sum  to  the  credit  of  the  defendants 
then  in  the  account.  In  opening  the  account 
and  in  receiving  the  deposit,  they  agreed 
with  the  defendants,  through  l^al  implica- 
tion, that  they  would  repay  the  loans  of 
the  deposits,  to  the  extent  of  their  indebt- 
edness, when  and  as  authorized  by  the  checks 
or  orders  of  the  defendants  in  the  usual 
course  of  business.  This  agreement  was  with 
and  for  the  benefit  of  the  defendants  alone 
and  would  not  support  an  action  by  the  hold- 
ers of  the  unpaid  checks  or  notes  drawn  or 
made  by  the  defendants.  Between  the  bank- 
ing firm  and  such  holders,  there  was  no 
privity  of  contract.  Cragie  v.  Hadley,  99 
N.  Y.  131,  1  N.  E.  537,  52  Am.  Rep.  9; 
Crawford  v.  West  Side  Bank,  100  N.  Y.  50. 
2  N.  E.  881,  53  Am.  Rep.  152;  Commercial 
Nat.  Bank  v.  Armstrong,  148  U.  S.  50,  13 
S.  Ct.  533,  37  U.  S.  (L.  ed.)  363.  The 
defendants  by  making  the  note  payable  at 
the  bank  authorized  and  ordered  the  bank- 
ing firm  as  their  debtors  to  pay,  in  accord- 
ance with  the  implied  contract  between  them, 
the  note  from  the  funds  to  the  credit  of 
the  defendants  and  thereby  pay  the  indebt- 
edness of  the  defendants  to  the  plaintiff  and 
pro  tanto  that  of  the  banking  firm  to  the 
defendants.  In  the  respect  of  ordering  the 
banking  firm  to  pay  the  note,  it  was  the 
equivalent  of  a  check  drawn  in  the  account 
by  the  defendants  to  the  banking  firm  for 
the  purpose  of  directing  them  to  pay  it. 
Negotiable  Instruments  Law  [Cons.  Laws, 
ch.  38]  §  147;  -ffitna  Nat.  Bank  v.  New 
York  Fourth  Nat.  Bank,  46  N.  Y.  82. 

The  implied  agreement  of  the  banking  firm 
was  not  self-executing.  The  facts  that  the 
note  was  presented  to  them  and  that  they 
owed  the  defendants  more  than  its  amount 
did  not  pay  it  or  apply  the  moneys  due 
from  them  to  its  payment.  It  required  an 
act  or  acts  upon  their  part  to  make  it  ef- 
fective. Neither  an  agreement  nor  an  [89] 
intention  to  pay  a  debt  in  and  of  itself  pays 
it.  Either  must  be  carried  by  an  act  into 
performance  for  its  accomplishment  or  exe- 
cution. Intention  may  determine  whether 
moneys  are  delivered  in  payment  or  in  pur- 
chase or  other  use,  but  to  be  operative  must 
be  expressed  in  an   act  or  acts.     In  order 
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to  have  paid  the  note,  the  banking  firm 
miut  have  applied  or  appropriated  the 
moneys,  in  the  requisite  amount^  to  its  pay- 
ment by  either  actually  delivering  them  into 
their  control  as  agentg  of  the  plaintiff,  or 
by  transferring  in  like  amount  the  credit 
owned  by  the  defendants  to  the  plaintiff 
or  by  other  unequivocal  act  constituting  or 
expressing  payment.  This  conclusion  will 
be  sustained,  I  think,  by  decisions  herein- 
after cited.  Indisputably  they  did  not  do 
any  act  tending  to  apply  or  appropriate  the 
moneys  to  its  payment.  The  one  act  of  the 
banking  firm  relating  to  the  payment  of 
the  note  was  that  of  their  president  in  stat- 
ing to  the  defendants  that  the  note  would 
be  charged  to  the  account  of  defendants. 
Obviously,  this  was  a  mere  repetition  of  the 
existing  agreement  which  was  not  intensified 
in  obligatory  effect  or  broadened  by  it.  In 
receiving  the  loans  of  the  deposits,  they  had 
promised  tliat  they  would  repay  them  as 
requested  by  the  checks  and  orders  of  the 
defendants,  that  is,  that  they  would  charge 
the  note  (and  other  notes  or  checks)  to  the 
account  of  the  defendants,  if  good  for  it. 
Their  duties  and  powers  as  agents  of  the 
plaintiff  and  as  the  debtors  of  the  defend- 
ants were  as  distinct  and  different  as  if  they 
had  been  different  individuals.  (Costello  v. 
Costello,  200  N.  Y.  252,  103  N.  E.  148.)  The 
plaintiff  had  not  the  power  by  any  act  to 
pay  the  note.  It  could  not  charge  the  ac- 
count of  the  defendants  with  it.  It  could 
only  ask  for  and  receive  payment  if  made. 
It  could  not  impart  or  invest  in  its  agents 
authority  or  power  which  it  had  not.  The 
statement  that  the  note  would  be  charged 
did  not  place  any  moneys  in  the  hands  of  the 
plaintiff's  agents  for  remittance  to  it  or 
any  moneys  to  its  credit  or  give  it  any  right 
of  action  against  its  agents  for  moneys  col- 
lecte<l  [90]  and  received,  or  pay  any  part 
of  the  debt  of  the  banking  firm  to  the  de- 
fendants or  lessen  the  amount  to  their  credit 
in  the  account  between  them.  The  conver- 
sation was  indeed  an  admission  and  an  ex- 
pression of  a  realization  by  both  firms  of 
the  truth  that  the  note  had  not  been  paid, 
but  could  be  paid  by  debiting  the  defend- 
ants in  account  with  its  amount  and  credit- 
ing the  plaintiff  with  and  remitting  to  it 
the  amount. 

•The  defendants  did  not  appropriate  any 
part  of  the  amount  due  them  from  the  bank- 
ing firm  to  the  payment  of  the  note  by  mak- 
ing it  payable  at  the  bank.  To  appropriate 
money  is  to  set  it  apart  or  assign  it  to  a 
particular  use  or  purpose  and  to  abnegate 
the  right  to  use  it  for  another  purpose. 
Kelley  v.  Sullivan,  201  Mass.  34,  87  N.  E. 
72.  Until  the  banking  firm  had  actually 
accepted  or  paid  the  note,  the  defendants 
had  the  full  and  legal  control  of  the  moneys 


to  their  credit.  While  this  note  was  lying  in 
the  bank,  the  defendants  might  have  with- 
drawn those  moneys  or  directed  the  payments 
of  them  to  others  than  the  plaintiff,  .^tna 
Nat.  Bank  v.  New  York  Fourth  Nat.  Bank,  46 
N.  Y.  82,  88,  7  Am.  Rep.  314;  National  Bank 
V.  Speight,  47  N.  Y.  668 ;  Chapman  v.  White, 
6  N.  Y.  412,  67  Am.  Dec.  464.  The  note 
was  never  presented  for  acceptance,  and  had 
it  been  the  acceptance  could  have  been  only 
by  a  sufficient  writing  signed  by  the  banking 
firm  and  creating  a  privity  of  contract  be- 
tween the  plaintiff  and  the  banking  firm. 
Their  verbal  promise  to  the  defendants  that 
they  would  charge  it  to  their  account  could 
not  be  an  acceptance.  Negotiable  Instru- 
ments Law,  §§  220,  222;  Risley  v.  Phenix 
Bank,  83  N.  Y.  318,  38  Am.  Rep.  421.  The 
note  was  presented,  however,  not  for  ac- 
ceptance but  for  payment,  and  payment  alone 
of  it  constituted  acceptance.  Judicial  de- 
cisions have  indicated  with  clearness  and 
certainty  what  constitutes  the  acceptance 
and  payment  by  a  bank  of  a  check  drawn 
upon  itself,  or  a  note  there  payable,  and 
presented  for  payment.  Morse  in  his  well- 
considered  work  on  banking  said:  "A  credit 
given  for  the  amount  of  a  check  by  the  bank 
upon  [91]  which  it  is  drawn  is  equivalent 
to,  and  will  be  treated  as,  a  payment  of  the 
check.  It  is  the  same  as  if  the  money  had 
been  paid. over  the  counter  on  the  check,  and 
then  immediately  paid  back  again  to  the  ac- 
count or  for  the  use  for  which  the  credit 
is  given.  This  rule  has  been  applied  where 
the  bank  held  the  check  for  several  days, 
during  which  the  drawer's  account  was  not 
good,  and  then,  the  account  becoming  good, 
made  the  application."  2  Morse  on  Banks 
and  Banking  [4th  ed.]  §  451.  In  Oddie  v. 
National  City  Bank,  45  N.  Y.  735,  741,  6  Am. 
Rep.  160,  we  said:  **When  a  check  is  pre- 
sented to  a  bank  for  deposit,  drawn  directly 
upon  itself,  it  is  the  same  as  though  pay- 
ment in  any  other  form  was  demanded.  It 
is  the  right  of  the  bank  to  reject  it,  or  to 
refuse  to  pay  it,  or  to  receive  it  condition- 
ally, as  in  pVatt  v.  Foote,  89  N.  Y.  463,  but 
if  it  accepts  such  a  check  and  pays  it,  either 
by  delivering  the  currency,  or  giving  the 
party  credit  for  it,  the  transaction  is  closed 
between  the  bank  and  such  party,  provided 
the  paper  is  genuine."  This  principle  was 
applied  in  New  York  Consol.  Nat.  Bank  v. 
Middletown  First  Nat.  Bank,  129  App.  Div, 
538,  114  N.  Y.  308,  affirmed,  199  N.  Y. 
616,  92  N.  E.  1081.  We  have  held  or  as- 
sumed in  many  decisions,  without  elabo- 
rate discussion,  that  a  check  presented  for 
payment  to  the  bank  upon  which  it  is  drawn 
is  never  paid  by  the  mere  receipt,  presenta- 
tion and  retention  of  it  and  is  paid  only  by 
a  transfer  of  credits,  or  by  the  actual  de- 
livery of  the  money,  and  turning  it  into  a 
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voucher  by  cancellation.  Mayer  v.  Heidel- 
bach,  123  N.  Y.  332,  25  N.  E."  416,  9  L.R.A. 
850;  Pratt  v.  Foote,  9  N.  Y.  463;  O'Connor 
V.  Mechanics'  Bank,  124  X.  Y.  324,  26  N. 
E.  816;  Briggs  v.  Central  Nat.  Bank,  89 
N.  Y.  182,  42  Am.  Rep.  285.  See  also  same 
case,  61  How.  Pr.  (N.  Y.)  250;  National 
Butchers,  etc.  Bank  v.  Hubbell,  117  N. 
Y-  384,  22  N.  E.  1031,  15  Am.  St.  Rep. 
515,  7  L.R.A.  862;  Atty.-Gen.  v.  Con- 
tinental L.  Ins.  Co.  71  N.  Y.  326,  27  Am. 
Rep.  55;  Commercial  Bank  v.  Union  Bank, 
11  N.  Y.  203,  214;  Kirkham  v.  Bank  of 
America,  165  N.  Y.  132,  58  X.  E.  753,  80 
Am.  Rep.  714.  Other  judicial  decisions  are 
of  like  effect.  Nineteenth  Ward  Bank  v. 
South  Weymouth  First  X^at.  Bank,  184  ^fass. 
.49,  67  n/e.  670;  [92]  Wheeling  Exch.  Bank 
V.  Sutton  Bank,  78  Md.  577,  28  Atl.  563,  23 
L.R.A.  173;  Bank  of  the  Republic  v.  Mil- 
lard, 10  Wall.  152,  19  U.  S.  (L.  ed.)  897; 
Pollak  V.  Xiall-llerin  Co.  137  Ga.  23,  72 
S,  E.  415,  36  L.R.A.  (X.S.)  13;  Moore  v. 
Meyer,  57  Ala.  20;  Wilkinson  v.  Bradley, 
54  Ala.  677;  Sutherland  v.  Ypsilanti  First 
X'at.  Bank,  31  Mich.  230;  Pease  v.  Warren, 
29  Mich.  9,  18  Am.  Rep.  58:  Phillips  v. 
Mayer,  7  CaJ.  82;  Moore  v.  Xorman,  62 
Minn.  83,  53  N.  W.  809,  38  Am.  St.  Rep. 
526,  18  L.R.A.  359;  Eyles  v.  Ellis,  4  Ring. 
112,  13  E.  C.  L.  365.  In  Smith  Roofing,  etc., 
Co.  V.  Mitchell,  317  Ga.  772,  45  S.  E.  47, 
97  Am.  St.  Rep.  217,  the  defendant  drew  and 
delivered  his  check  upon  the  Barnesville 
Bank  to  the  plaintiff,  which  transferred  it  to 
the  Atlanta  Bank,  from  which  the  Barnes- 
ville Bank  received  it  for  collection  and  re- 
mittance. The  Barnesville  Bank  charged  the 
amount  of  the  check  to  the  account  of  the 
defendant  and  marked  the  check  "Paid." 
A  few  days  thereafter  it  protested  the  check 
and  returned  it  to  the  Atlanta  Bank  and 
went  into  the  hands  of  a  receiver.  The  ques- 
tion considered  bv  the  court  was  whether 
the  giving  of  the  check  by  the  defendant,  the 
presentation  of  that  check  at  the  bank  upon 
which  it  was  drawn,  and  the  action  of  the 
bank  in  charging  the  amount  of  the  check  to 
the  defendant's  account  and  canceling  the 
check  constituted  such  a  payment  by  the 
defendant  of  his  debt  to  the  plaintiff  as 
would  discharge  him  from  liability.  It  held: 
"The  entry  on  the  books  of  the  Barnesville 
Savings  Bank,  charging  the  account  of  its 
depositor  with  the  amount  of  the  check,  was 
the  .<iame  as  if  it  had  paid  the  money  over 
its  counter  to  itself  as  agent  for  the  bank 
which  had  sent  the  check  for  collection; 
and  the  fact  that  it  fraudulently  withheld 
the  money  from  that  bank  and  failed  to 
enter  the  proper  credit  to  its  account  does 
not  render  any  less  complete  the  payment 
by  the  depositor.  That  money  is  now  in  the 
hands  of  the  agents  of  the  payee  of  the  check, 


and  the  drawer  is  as  completely  discharged 
from  any  further  liability  on  the  debt  for 
which  it  was  given  as  if  he  had  paid  the 
actual  money  to  one  authorized  by  his  credit- 
or to  collect  it."  In  Nineteenth  Ward  Bank 
V.  South  Weymouth  First  Nat.  Bank,  184 
[93]  Mass.  49,  67  N.  £.  670,  the  action  was 
against  the  defendant  for  money  had  and 
received  through  the  collection  of  a  note 
payable  at  and  sent  by  the  plaintiff  to  it 
for  collection.  The  drawers  of  the  check  had 
a  general  deposit  account  with  the  defend- 
ant. The  defense  was  that  the  note  had  not 
been  paid.  The  other  facts  are  sufficiently 
indicated  by  the  quotation  from  the  opin- 
ion: "The  note  itself  was  equivalent  to  a 
check.  It  stood  eacactly  as  though  the  mak- 
ers owing  the  bank  had  delivered  to  it  a 
check  in  payment.  Wlien  the  bank,  through 
its  cashier,  wrote  upon  the  face  of  the  note 
in  its  own  name  as  the  indorsee  and  holder 
that  it  was  paid,  and  perforated  it  and  put 
it  in  the  files  as  a  thing  paid,  nothing  more 
was  to  be  done  as  to  the  payment.  (At  this 
point  in  his  treatment  of  the  note,  the  cashier 
was  informed  by  telephone  that  the  makers 
had  made  a  general  assignment  for  the  bene- 
fit of  their  creditors.  The  custom  of  the 
bank  was  to  make  the  proper  record  of  the 
transaction  upon  the  books  at  the  end  of 
the  day.)  By  those  acts  there  had  been  set 
apart  and  appropriated  to  the  payment  of 
the  note  so  much  of  the  deposit  then  stand- 
ing to  the  credit  of  the  makers  as  was  suffi- 
cient for  that  purpose,  just  as  though  tho 
makers  had  presented  to  the  bank  their  check 
in  payment  of  a  claim  due  it  from  them.  It 
is  true  that  the  proper  records  were  to  be 
made  upon  the  books,  but  the  payment  is 
effected  by  the  acts  and  not  by  the  record, 
and  was  valid  even  without  records.  .  .  . 
So  far  as  respected  the  plaintiff,  the  defend- 
ant had  received  the  money  for  the  note  and 
was  bound  to  remit  it  to  the  plaintiff." 

The  differences  between  such  case  and  that 
at  bar  are  neither  insignificant  nor  ob- 
scure. In  the  former,  the  intention  of  the 
debtor  bank  was  to  pay  then  and  there,  and 
the  intention  was  then  and  there  expressed 
and  executed  by  a  series  of  acta  thus  de- 
scribed in  the  opinion  of  the  court:  "With 
these  intentions  (to  pay  then  and  to  then 
remit)  he  (the  cashier)  begins.  The  note  is 
before  him.  He  first  draws  on  a  bank  in 
Boston  his  check  as  [94]  cashier  of  the  de- 
fendant, payable  to  the  order  of  the  plaintiff 
for  the  amount  of  the  proceeds  of  the  note. 
It  is  to  be  observed  that  this  is  not  the 
check  of  the  makers  nor  is  it  made  by  the 
cashier  as  their  agent,  but  in  his  capacity 
aa  agent  of  the  defendant,  and  in  tlie  per- 
formance not  of  a  duty  owed  by  the  makers 
but  of  a  duty  owed  by  the  defendant  to  the 
plaintiff.     It  is  not  the  check  by  which  the 
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note  was  paid  because  none  was  needed, 
but  was  the  check  by  which  the  proceeds  were 
to  be  transmitted  by  the  defendant  to  the 
plaintiff.  He  then  makes  a  memorandum 
of  this  check  upon  a  block,  stamps  upon  the 
face  of  the  note  *Paid  Oct.  — ,  1901,  First 
National  Bank,  So.  Weymouth,  Mass.,'  and 
l^rforates  the  note  in  three  places.  He 
then  puts  the  note  thus  stamped  and  muti- 
lated in  the  file  with  his  checks,  so  that  the 
proper  record  of  the  transaction  may  be 
entered  at  the  end  of  the  day  upon  the  per- 
manent books.  So  far  he  has  gone  when  he 
is  called  to  the  telephone  and  notified  that 
the  makers  have  made  an  assignment  for  the 
i)enefit  of  their  creditors,  and  he  is  request- 
ed by  the  assignee  to  hold  the  account.  He 
replies  that  there  is  one  (meaning  this) 
note  which  he  had  paid  or  'made  a  check 
for  it.'  Soon  afterwards,  at  the  request  of 
the  assignee,  he  withheld  the  check  he  had 
drawn  and  undertook  to  retrace  his  steps." 
In  the  case  at  bar,  the  banking  firm  had  the 
intention  which  they  expressed  in  words  to 
pay  at  some  future  time.  They  did  no  act; 
they  said  nothing  except  that  the  note  w^ould 
be  charged  to  the  account  of  the  makers. 
The  difTerence  between  the  two  cases,  in 
principle  though  not  in  the  facts,  is  as  broad 
and  vigorous  as  is  that  between  these  sup- 
posititious transactions:  (1)  A  creditor  by 
a  promissory  note  presents  it  on  its  due  date 
to  the  maker  and  asks  that  he  pay  it.  The 
maker  delivers  to  the  creditor  the  amount 
of  and  receives  the  note  and  marks  it  paid. 
The  maker  there  had  upon  the  presentation 
of  the  note  the  intention  to  pay  it  instantly, 
which  he  then  and  there  expressed  and  exe- 
cuted by  his  acts,  as  [95]  did  the  cashier 
in  the  Ninteenth  Ward  Bank  case,  and  the 
note  would  be  paid  as  in  that  case.  (2)  A 
creditor  by  promissory  note  presents  it  on 
its  due  date  to  the  maker  and  asks  that  he 
pay  it.  Tlie  maker  replies  that  he  would  do  so, 
and  thus  ends  and  completes  the  transac- 
tion. Nothing  more  said,  nothing  whatever 
done.  The  maker  there  had  upon  the  pre- 
sentation of  the  note  the  intention  to  pay  it 
at  some  future  time,  and  expressed  that  in- 
tention in  words.  Such  is  the  case  at  bar. 
Hia  intention  or  promise  to  pay — a  mere 
reiteration  of  that  in  the  note  in  the  eup- 
positiouB  case,  and  that  in  receiving  the 
deposits  and  opening  the  general  account  in 
the  case  at  bar,  and  not  one  whit  more  ef- 
fective for  any  purpose — would  not  consti- 
tute payment.  Mere  words  cannot  create 
or  constitute  the  fact  that  the  note  was  paid. 
The  defendants  requested  or  ordered  the 
banking  firm  to  pay  the  note,  at  maturity, 
upon  the  presentation,  by  making  it  pay- 
able at  their  bank,  and  the  banking  firm 
agreed  to  do  so  by  receiving  the  deposits,  as 
1  have  already  stated.     A  second  order  by 


the  defendants  could  not  be  more  efficacious 
in  any  particular.  If  the  order  of  the  de- 
fendants was  to  be  accepted  by  the  bank- 
ing firm,  rather  than  performed  by  payment, 
acceptance  could  be  effected  onJy  in  the  man- 
ner and  form  directed  by  article  XII  of  the 
Negotiable  Instruments  Law,  that  is,  by  a 
writing  expressing  acceptance,  signed  by  the 
banking  firm.  No  acceptance  was,  however, 
asked  or  given.  Payment  alone  was  asked 
and  the  sole  and  exclusive  response  of  the 
banking  firm  was  the  statement  that  the  note 
would  be  charged  to  the  account  of  the 
makers — a   mere  reiterated   promise  to  pay. 

In  Murfreesboro  First  Nat.  Bank  v.  Nash- 
ville First  Nat.  Bank,  127  Tenn.  205,  .154 
R.  \V.  965,  the  action  was  by  the  plaintiff 
bank  as  holder  of  checks  against  the  de- 
fendant for  money  had  and  received  as  a 
collecting  bank.  The  defendant  sent  the 
checks  to  the  bank  upon  which  they  were 
drawn  for  collection  and  remittance,  llie 
quotation  from  the  opinion  indicates  the 
other  facts  sufficiently:  [96]  "We  are  also 
of  opinion  that  there  was  no  acceptance  of 
the  checks  under  the  facts  of  this  case.  'Ac- 
ceptance,' as  defined  in  Negotiable  Instru- 
ments Law,  'means  an  acceptance  completed 
by  delivery  or  notification.'  There  was  no 
delivery  of  the  checks  after  they  were  marked 
paid  in  this  case.  The  evidence  shows  that 
the  checks  were  marked  Taid'  with  a  stamp 
provided  for  that  purpose,  and  placed  upon 
a  cancellation  hook,  on  October  31st,  to  be 
entered  upon  the  book  of  the  bank  on  No- 
vember 1st,  in  the  event  remittances  were 
received  before  then  to  cover  the  checks.  On 
November  Ist,  remittances  not  being  re- 
ceived, the  check  was  taken  from  the  hook 
and  the  cancellation  mark  erased.  This  was 
done,  it  is  true,  by  the  drawee  as  collect- 
ing agent  of  the  holder;  but  it  is  also  true 
that  the  acceptance  was  not  completed  by 
delivery,  and,  of  course,  there  was  no  notifi- 
cation. Where  the  drawee  is  acting  in  the 
dual  capacity  of  collecting  agent  of  the  hold- 
er and  as  drawee,  there  can  be  no  acceptance 
by  delivery  until  the  bills  are  passed  through 
the  books  of  the  bank,  charging  the  account 
of  the  drawer  and  crediting  the  account  of 
the  remitting  bank,  and  making  a  completed 
tran.saction." 

The  banking  firm  did  no  act  which  created 
privity  of  contract  between  them  and  the 
plaintiff.  Tlic  note  was  not  marked  or 
stamped  paid,  or  canceled,  or  filed  as  col- 
lected or  paid.  They  apparently  did  not  seu 
or  touch  it  after  taking  it  from  the  envel- 
ope in  which  it  came.  They  did  not  segre- 
gate the  amount  due  or  in  any  way  appro- 
priate it  to  the  payment  of  the  note  or  place 
it  to  the  credit  of  the  plaintiff.  The  note 
was  not  charged  in  the  account  of  the  de- 
fendants.    The  amount  to  their  credit  was 
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not  lessened  or  aflfected,  and  was  at  the  dis- 
posal and  under  the  legal  control  of  the  de> 
fendants  until  the  bank  closed  on  December 
17,  1910.  The  money  in  the  bank  was  to  the 
credit  of  the  defendants  and  not  to  the  credit 
of  the  plaintiff  and  never  for  a  moment  waa 
subject  to  plaintiff's  order  or  control.  The 
bank  kept  the  [97]  money  as  a  deposit  to 
defendants'  credit  and  thereby  retained  the 
credit  as  the  property  of  the  defendants.  It 
is,  of  course,  manifestly  true  that  the  vio- 
lation by  the  banking  firm  of  the  implied 
contract  with  the  defendants  or  their  negli- 
^,'ence  as  the  agents  of  the  plaintiff  in  fail- 
ing to  protest  the  note  did  not  pay  it  or  sus- 
tain an  action  by  the  plaintiff  against  the 
defendants  for  money  had  and  received.  No 
more,  as  I  view  them,  do  the  facts  that  the 
note  was  received  by  the  banking  firm  and 
tJ\e  credit  in  the  account  with  the  defendants 
was  greater  than  its  amount. 

Neither  the  facts  nor  the  briefs  or  argu- 
ments of  counsel  present  the  question  as  to 
whether  or  not  failure  to  present  a  note  at 
its  maturity  at  the  place  where  payable, 
the  maker's  account  there  being  good  for  the 
note,  subjects  the  holder  to  the  loss  ensuing 
through  the  failure  of  the  bank.  In  the 
present  case,  the  note  was  in  the  bank  at 
its  maturity.  Without  entering  up<m  the 
discussion  of  the  question,  I  will  state  these 
conclusions,  which  I  understand  to  exist:  A 
note  is  an  absolute  and  unconditional  promise 
to  pay  and  it  need  not,  as  between  the  hold- 
er and  maker,  be  presented  at  any  time  at 
the  place  where  payable.  (Parker  v.  Stroud, 
08  N.  Y.  379,  50  Am.  Rep.  685;  Ward  v. 
Smith,  7  Wall.  447,  19  U.  S.  (L.  ed.)  207; 
Cheney  v.  Libby,  134  U.  S.  68,  10  S.  Ct. 
498,  33  U.  S.  (L.  ed.)  818;  Adams  v.  Hack- 
ensack  Imp.  Commission,  44  N.  J.  L.  638, 
43  Am.  Rep.  406;  Hills  v.  Place,  48  N.  Y. 
520,  8  Am.  Hep.  568;  Wolcott  v.  Van  Sant- 
voord,  17  Johns.  (N.  Y.)  248,  8  Am.  Dec. 
396;  T^cklin  v.  Moore,  57  N.  Y.  360.) 

A  check  is  a  convenient  means  adopted 
by  a  debtor  and  his  creditor  whereby  the 
debt  may  be  paid,  under  the  agreement,  im- 
plied by  law,  that  it  shall  be  exercised  forth- 
with, and  the  debt  cannot  be  enforced  until 
it  has  been  presented  and  dishonored.  If 
loss  ensues  by  reason  of  the  failure  to  pre- 
sent as  agreed,  it  falls  upon  the  holder. 
(Chapman  v.  White,  6  N.  Y.  412,  57  Am. 
Dec.  464;  Harker  v.  Anderson,  21  Wend. 
(N.  Y.)  372;  Hibernia  Nat.  Bank  v.  La- 
combe,  84  N.  Y.  367,  38  Am.  Rep.  518;  Mar- 
tin V.  Home  Bank,  160  N.  Y.  190,  54  N.  E. 
717;  Bradford  v.  Fox,  38  N.  Y.  289.) 

[98]  While  there  is  a  marked  diversity 
of  judicial  opinion  in  regard  to  the  ques- 
tion whether  the  holder  of  a  negotiable  in- 
strument mav  send  it  for  collection  and 
remittance   to   the   bank    upon   which   it   ia 


drawn  or  at  which  it  is  made  payable,  free 
from  the  risk  of  loss  through  the  insolvencr 
of  the  collecting  and  paying  bank,  our  opin- 
ion and  the  wiser  one,  we  think,  is  that 
expressed  in  Indig  v.  National  City  Bank, 
80  N.  Y.  100,  that  the  holder  is  not  negli- 
gent therein   as  a  matter  of  law. 

Tlie  liabilitv  of  the  defendants  was  not 
discharged  by  the  failure  of  the  plaintiff  to 
make  inquiry  of  the  Farmers  and  Merchants' 
Bank  as  to  the  payment  of  the  note.  The 
trial  court  found  as  a  fact  that  such  failure 
was  "not  such  n^ligence  on  its  part  as 
will  discharge"  the  liability  of  the  defend- 
ants. There  is  in  the  evidence  support  for 
the  finding.  A  holder  of  negotiable  paper 
does  not,  as  a  matter  of  law,  relieve  the  ob- 
ligor from  liability  by  failing  through  the 
five  or  seven  days  next  following  its  ma- 
turity to  inquire  of  the  collecting  bank  con- 
cerning its  payment. 

The  judgment  should  be  affirmed,  with 
costs. 

W'illard  Bartlett,  Ch.  J.,  Chase  and  Car- 
dozo,  JJ.,  concur  with  Miller,  J.;  Seabnry, 
J.,  concurs  in  result;  Collin,  J.,  reads  dis- 
senting opinion,  and  Cuddeback,  J.,  concurs. 

Judgment  reversed,  etc. 

NOTE. 

Wliat  Constitntes  Payment  of  Note  at 
Bank  "Where  It  Is  Made  Payable. 

As  a  broad  rule  in  order  to  constitute  the 
payment  of  a  note  at  the  bank  where  it  is 
made  payable,  by  the  application  of  funds 
of  the  maker  on  deposit  in  that  bank,  any 
act  evidencing  an  intention  to  make  the  ap- 
plication is  sufficient.  See  the  reported  case 
and  the  casv^s  cited  throughout  this  note. 
Thus  in  the  reported  case  the  court  says 
that  the  act  of  payment  was  the  aeceptanre 
of  the  makers'  verbal  order  to  charge  the 
note  to  their  account. 

Charging  the  amount  of  the  note  on  the 
proper  books  to  the  maker  constitutes  pay- 
ment. Daniel  v.  8t.  Louis  Nat.  Bank,  67 
Ark.  223,  54  S.  W.  214;  Crocker  v.  Wliit- 
ney,  71  N.  Y.  161,  reversed  103  U.  S.  99, 
26  U.  S.  (L.  ed.)  443:  Rochester  Cent.  Bank 
v.  Thein,  76  Him  571,  28  N.  Y.  S.  232.  See 
also  Alpena  Nat.  Bank  v.  Greenbaura.  74 
Mich.  157,  41  N.  \\.  885,  42  N.  W.  606. 
Tlius  in  Rochester  Cent.  Bank  v.  Thein,  su- 
pra, wherein  the  allegations  of  the  answer 
were  to  the  effect  that  the  plaintiff  had 
funds  deposited  by  the  maker  of  a  note,  at 
the  time  of  its  maturity,  sufficient  to  pay 
it,  the  court  said:  "If  that  were  so,  it  was 
the  duty  of  the  plaintiff  to  charge  up  the 
amount  of  the  note  to  the  maker,  and  thus 
satisfy  it."  And  in  Daniel  v.  St.  Louis 
Nat.  Bank,  67  Ark.  223,   54  S.   W.  214,   it 
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appeared  tliat  a  note  was  sent  to  a  bank 
for  collection  and  the  bank,  which  had  money 
of  the  maker  of  the  note  on  deposit,  with 
directions  from  him  that  it  should  be  ap- 
plied to  the  note,  charged  up  to  the  maker 
the  amount  of  his  deposit  and  credited  the 
payee  bank  with  a  like  amount  in  the  usual 
course  of  business  between  the  two  banks 
as  correspondents.  The  court  said  that  that 
constituted  payment.  So  in  Crocker  v.  Whit- 
ney, 71  N.  Y.  161,  reversed  on  other  grounds 
103  U.  S.  99,  26  U.  S.  (L.  ed.)  443,  it  ap- 
peared that  as  certain  notes  matured  they 
were  charged  to  the  maker's  account,  and 
were  afterwards  surrendered  and  his  credit 
on  the  books  of  the  bank  reduced  to  the  ex- 
tent of  the  notes  charged  against  it.  The 
eoart  said:  "In  this  case  there  was,  by 
force  of  the  transaction  and  the  manner  of 
keeping  and  dealing  with  this  account,  an 
appropriation  of  the  credits  pro  tanto,  to 
pay  the  maturing  notes,  by  the  consent  of 
both  debtor  and  creditor;  and  this,  in  law, 
was  payment."  Likewise  in  Alpena  Nat. 
Bank  v.  Greenbaura,  74  Mich.  157,  41  N.  W. 
885,  42  N.  W.  606,  wherein  it  appeared  that 
the  means  to  pay  certain  notes  were  in  the 
hands  of  the  president  and  manager  of  a 
bank  and  needed  only  entries  on  the  proper 
books  to  balance  the  account  it  was  held 
tiiat  the  bank  had  no  right  to  delay  the  ac- 
tion which  was  in  effect  payment  of  same. 
Stamping  a  note  piUd  or  canceling  or  per- 
forating the  same  by  a  bank  having  funds 
of  the  maker  en  deposit  constitutes  pay- 
ment. Cambridge  First  Not.  Bank  v.  Hall, 
119  Ala.  64,  24  So.  526;  Nineteenth  Ward 
Bank  v.  South  Weymouth  First  Nat.  Bank, 
184  Mass.  49,  67  N.  E.  670;  Heinrich  v. 
^liddleton  First  Nat.  Bank,  219  N.  Y.  1,  113 
N.  E.  631.  Compare  Watervliet  Bank  v. 
\^^lite,  1  Den.  (N.  Y.)  608;  Irving  Bank 
V.  Wetherald,  36  N.  Y.  335.  Thus  in  Nine- 
teenth Ward  Bank  v.  South  Weymouth  First 
Nat.  Bank,  supra,  the  court  said:  "When 
the  bank,  through  its  cashier,  wrote  upon 
the  face  of  the  note  in  its  own  name,  as  the 
indorsee  and  holder,  that  it  was  paid,  and 
perforated  it  and  put  it  in  the  files  as  a 
thing  paid,  nothing  more  was  to  be  done  as 
to  the  payment.  By  those  acts  there  had 
been  set  apart  and  appropriated  to  the  pay- 
ment of  the  note  so  much  of  the  deposit 
then  standing  to  the  credit  of  the  makers 
as  was  suflicient  for  that  purpose,  just  as 
though  the  makers  had  presented  to  the  bank 
their  check  in  payment  of  a  claim  due  it 
from  them.  It  is  true  that  the  proper  rec- 
ords were  to  be  made  upon  the  books,  but 
the  payment  is  affected  by  the  acts,  and  not 
by  the  record,  and  was  valid  even  without 
records."  But  in  Irving  Bank  v.  W'etherald, 
3G  N.  Y.  335,  it  waa  said :  "It  has  also  been 
held,  and  correctly,  that  the  stamping  a  note 
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as  'paid,'  or  marking  it  with  a  canceling 
hammer,    does    not    constitute   a   payment." 

In  Arnot  v.  Bingham,  55  Hun  553,  9  N. 
Y.  S.  68,  it  was  held  that  a  maker's  check 
drawn  on  a  bank  for  the  amount  of  a  note 
and  delivered  to  the  bank,  which  thereupon 
canceled  and  surrendered  the  note  and  de- 
ducted the  amount  from  the  maker's  account, 
constituted  a  payment  of  the  note.  See 
also  Nineteenth  Ward  Bank  v.  South  Wey- 
mouth First  Nat.  Bank,  184  Mass.  49,  67 
N.  E.  670. 

In  Wood  V.  Merchants'  Sav.  etc.  Co.  41 
111.  267,  it  was  held  that  the  mere  certifi- 
cation of  a  note  by  the  bank  at  which  it 
was  payable  that  it  waa  "good"  was  not 
equivalent  to  an  actual  payment  of  the 
money.  The  court  said:  "We  think  the  bet- 
ter rule  is  to  consider  nothing  as  an  actual 
payment  which  is  not  really  such,  unless 
there  be  an  express  agreement  that  something 
short  of  a  payment  shall  be  taken  in  lieu 
of  it."  See  also  Irving  Bank  v.  Wetherald, 
36  N.  Y.  335. 
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Brokers    —    Compensation    from    Botli 
Parties  —  Validity  of  Contract. 

Where  the  plaintiff,  a  broker  employed  to 
sell  or  exchange,  seeks  to  recover  on  an  agree- 
ment for  half  commissions  with  defendant, 
another  broker  emploved  by  one  who  also 
wished  to  exchange,  after  receiving  his  com- 
missions from  his  own  employer,  consent  of 
the  principals  to  the  double  commission  is 
required,  and  the  burden  is  on  the  plain  tift 
to  show  their  consent. 

[See  note  at  end  of  this  case.] 

Same. 

A  real  estate  broker  cannot  recover  an 
agreed  commission  from  both  sides  in  the 
absence  of  a  showing  of  consent  of  both  prin- 
cipals to  the  double  commission;  dual  agency 
without  such  consent  being  against  public 
policy,  as  prejudicial  to  the  interest  of  the 
principals,  since  the  law  requires  the  utmost 
good  faith  and  loyalty  from  agents. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Washington  County 
Court:    Miles,  Judge. 
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Action  to  recover  commisBion.  Joseph  B. 
Stewart,  plaintiff,  and  Joseph  Leno,  defend- 
ant. Judgment  for  plaintiff.  Defendant  al- 
leges exceptions.       Revebsed. 

[287]  The  plaintiff  and  the  defendant  are 
real  estate  brokers  and  have  been  for  quite 
a  number  of  years.  Five  or  six  years  ago 
the  plaintiff  was  requested  by  Walter  F. 
tStoddard  to  find  a  customer  who  would  pur- 
chase his  farm;  and  it  was  understood  be- 
tween them  that  plaintiff  was  to  receive  a 
commisHion  on  the  sale  or  exchange  of  said 
farm.  The  plaintiff  undertook  to  find  such  a 
customer,  and  on  several  occasions  sent  or 
took  persons  to  said  farm  with  a  view  of 
purchasing  it,  but  no  sale  was  made  to  any 
of  them. 

In  the  fall  of  1913,  the  defendant,  as  agent 
of  Timothy  Holland,  had  the  latter's  farm 
for  sale,  and  was  authorized  to  sell  it,  or  to 
exchange  it  for  a  smaller  farm.  Stoddard's 
farm  was  smaller  than  Holland's  farm.  On 
or  about  the  9th  day  of  November,  1913,  the 
defendant  applied  to  the  plaintiff  to  furnish 
him  a  customer  for  the  purchase  of  the  Hol- 
land farm,  promising  the  plaintiff  to  pay 
him  one-half  the  commission  which  the  de- 
fendant should  receive  for  the  sale  or  ex- 
change of  it,  providing  the  plaintiff  fur- 
nished him  a  customer  who  should  purchase 
said  farm  or  excliange  one  for  it.  At  a 
later  date  and  before  the  22nd  day  of  tliat 
month,  the  plaintiff  furnished  Stoddard  as 
a  customer  for  the  purchase  and  exchange 
«9f  his  said  farm  for  the  Holland  farm; 
and  before  the  26th  day  of  the  same  month, 
the  trade  between  Stoddard  and  Holland, 
in  exchange  of  farms,  was  fully  consum- 
mated. 

On  the  date  last  named,  defendant  paid  to 
plaintiff  fifty  dollars  towards  the  latter's 
share  of  the  commission  that  the  former  had 
received  or  was  to  receive  from  Holland  "for 
the  sale  and  exchange"  of  his  farm  for  the 
Sto<ldard  farm.  Plaintiff  received  from 
Stoddard  on  November  22,  1913,  personal 
property  valued  at  one  hundred  dollars,  as 
his  commission  ''for  the  sale  and  exchange" 
of  the  latter's  farm.  Defendant  received 
from  Holland  "for  the  sale  and  transfer"  of 
h\»  farm,  a  commission  of  four  hundred  dol- 
lars. 

Stoddard  knew  nothing  whatever  about 
any  arrangement  whereby  the  plaintiff  was 
to  receive  any  commission  or  reward  from 
either  Holland  or  the  defendant,  and  conse- 
quently never  consented  thereto.  On  the  day 
when  defendant  paid  the  plaintiff  the  fifty 
dollars  as  before  mentioned,  the  latter  repre- 
sented [288]  to  the  former  that  he  had  re- 
ceived no  commission  from  Stoddard;  and 
it  is  not  found  that  the  defendant  ever 
understood  that  plaintiff  was    to    receive    a 


commission  from  Stoddard,  or  consented  to 
his  so  doing.  And  on  the  occasion  when  the 
exchange  was  agreed  upon,  the  plaintiff 
called  defendant  out  of  the  room  where  Stod- 
dard could  not  hear  them,  and  told  defend- 
ant that  he  would  "bust**  up  the  trade  unless 
Holland  paid  him  something. 

Plaintiff  requested  the  court  to  find  that 
in  the  sale  and  exchange  of  the  Holland  farm 
for  the  Stoddard  farm,  in  the  transaction  in- 
volved in  this  case,  "the  plaintiff  said  noth- 
ing at  all  by  which  he  encouraged  the  trade 
or  advised,  or  anything  of  the  kind  in  con- 
nection with  the  deal;''  that  he  merely  got 
Stoddard  and  the  defendant  together,  and 
they  made  the  trade  themselves.  The  court 
said  it  was  unable  to  find  in  accordance  with 
this  request. 

This  suit  is  brought  by  plaintiff  to  recover 
one-half  of  the  commission  received  bv  de- 
fendant  from  Holland,  less  the  fifty  dollars 
already  received  as  above  stated.  The  claim 
of  the  defendant  is,  that  upon  the  facts 
found  it  is  against  public  policy  for  plaintiff 
to  be  allowed  to  recover. 

H.  C.  8hurtleff  for  defendant. 
Thrriault  d  Hunt  for  plaintiff. 

Watsox,  J. — Whatever  the  result  might 
be  if  it  appeared  that  the  plaintiff  were  em- 
ployed for  the  mere  purpose  of  bringing  a 
possible  buyer  and  seller  together,  leaving 
everything  else  to  the  action  of  the  princi- 
pals, as  was  the  case  in  Knauss  v.  Gottfried 
Krueger  Brewing  Co.  142  N.  Y.  70,  36  N.  E. 
8G7,  the  record  shows  that  the  plaintiff  wa» 
requested  by  Stoddard  to  find  a  customer 
who  would  purchase  his  farm,  and  he  was  to 
receive  a  commission  "for  the  sale  or  ex- 
change" of  it,  and  did  receive  a  commission 
"for  the  sale  and  exchange"  of  it  for  the 
PTolland  farm  in  which  he  was  also  interest- 
ed by  way  of  an  employment  under  which  he 
was  to  receive  a  commission  if  he  furnished 
a  customer  who  should  purchase  it  or  ex- 
change another  farm  for  it.  Stoddard  had  no 
knowledge  that  plaintiff  was  under  such  em- 
ployment as  to  the  Holland  farm,  and  the 
record  does  not  show  that  either  Holland  or 
his  broker,  the  defendant,  [289]  knew  of 
plaintiff's  employment  by  Stoddard:  It  fol- 
lows that  neither  Stoddard  on  the  one  hand, 
nor  Holland  or  the  defendant  on  the  other 
hand,  ever  consented  to  such  dual  agency.  If 
the  plaintiff  would  rely  upon  such  consent,  it 
devolved  upon  him  to  show  it.  Rici*  v. 
Davis,  136  Pa.  St.  439,  20  Atl.  513.  20  Am. 
.St.  Rep.  931.  The  plaintiff  was  present  dur- 
ing the  negotiations  resulting  in  the  ex- 
change of  the  two  farms,  and  then,  in  talk- 
ing to  defendant  out  of  the  hearing  of 
Stoddard,  threatened  to  break  up  the  trade  un- 
leas  he  was  paid  something  by  Holland.    Tlie 
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facts  show  the  interest  the  plaintiff  was 
taking  to  bring  the  two  parties  together,  in 
urder  to  win  his  double  commission,  con- 
sented to  by  neither  of  the  owners  of  the 
properties,  nor  by  the  defendant,  Holland's 
agent. 

The  law  requires  the  utmost    good    faith 
and  loyalty  from  agents,  for  the  furtherance 
and  advancement  of  the   interests    of    their 
principals.     Noyes  v.  Landon,  69  Vt.  569,  K) 
Atl.  342;    Vermont  Marble  Co.  v.  Mead,  85 
Vt.  20,  80  Atl.  852 ;  2  C.  J.  692.    The  plain- 
tilT's  actions  did  not  meet  this  requirement 
when,  witliout  the  consent  of  the  parties,  he 
accepted  employment  by  both  and  in  conse- 
quence tliereof  was  interested  to  bring  them 
together  in  trade,  to  the    exclusion    of    all 
otliers.     In  such  circumstances,  the  interests 
of  each  principal  were  in  danger  of  prejudice 
from  the  adverse  interest  in  the  agent.     Tlie 
twofold  interests  and  relations  of  the  plain- 
tiff were   inconsistent  with  the   interests  of 
both  sides,  and  he  had  no  right  to  be  engaged 
by  both   without  their   knowledge   and   con- 
sent.    We  therefore  hold  that  public  policy 
forbids  the  enforcement  of  plaintiff's  claim 
which  he  seeks  to  recover  in  this  suit.    4  R. 
C.  L.  328;  Walker  v.  Osgood,  98  Mass.  348, 
93  Am.  Dec.  1C8;   Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  459;   Raisin  v.  Clark,  41 
Aid.  158,  20  Am.  Rep.  66;  Bell  v.  McConnell, 
37  Ohio  St.  396,  41  Am.  Rep.  528;   Rice  v. 
Davis,  cited  above;  Cannell  v.  Smith,  142  Pa. 
St.  25,  21  Atl.  793,  12  L.R.A.  395;  Howard 
V.  Murphy,  70  N.  J.  L.  141,  56  Atl.  143,  1 
Ann.  Cas.  571.    The  last  named  case  is  much 
in  point.    There  the  defendant,  a  real  estate 
agent,   was  to  receive  as   compensation   for 
the  sale  of  certain  real  estate  belonging  to 
one  Cliurch,  all  that  he  secured  for  the  prop- 
erty over  eight  thousand  dollars.    The  plain- 
tiffs, also  real  estate  agents,  were  the  agents 
of  one  Winter  and  had  bought  other  property 
for    him.      Winter    represented    the    Orange 
Brewery,  whose  attention  had  been  called  to 
the    Church    property.     The    contract    sued 
upon  was  made  witliout  [290]  the  knowledge 
of  Winter,  and  by  it  the  defendant,  in  con- 
sideration  of   the   services   rendered   by   the 
plaintiffs  in  effecting  the  sale,  agreed  to  pay 
plaintiffs  one-third  of  all  profits  or  commis- 
.sIo])3  made  on  the    sale.     The   property    was 
sold  for  nine  thousand  dollars.     The  defend- 
ant   paid    tlie    plaintiffs    one    hundred    fifty 
dollars,  and  the  suit    was    brought    for    the 
balance  of  the  one-third  of  the  one  thousand 
dollars  of  profit.    It  was  held  that  the  agree- 
ment between  the  plaintiffs  and  the  defend- 
ant was  in  conflict  with  the  duty  which  the 
plaintiffs   owed  to  their  client  Winter,  and 
for   that   reason     it    was    unenforceable    as 
against  public  policy. 

Judgment  reversed,  and  judgment  for  de- 
fendant to  recover  his  costs. 
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lutroihfctory. 

It  is  the  purpose  of  this  note  to  review  the 
recent  decisions  dealing  with  illegal  con- 
tracts as  to  compensation  by  agents  of  the 
vendor  or  vendee.  The  earlier  cases  are  col- 
lected in  the  notes  to  Howard  v.  Murphy,  1 
Ann.  Cas.  571,  and  Chaffee  v.  Widman,  139 
Am.   St.  Rep.  220,  257. 

General  Rule. 

It  is  a  well-settled  rule,*  founded  on 
grounds  of  public  policy,  that  an  agent  to 
bring  about  a  sale  or  purchase  of  property 
employed  by  one  of  the  parties  to  the  trans- 
action cannot  make  a  contract  for  compensa- 
tion with  the  other  party. 

United  States. — McLure  v.  Luke,  154  Fed. 
647,  84  C.  C.  A.  1,  24  L.R.A.(N.S.)   659. 

California. — Raner's  Law,  etc.  Co.  v.  Brad- 
bury, 3  Cal.  App.  256,  84  Pac.  1007. 

Cotmecticut. — Zimmerman  v.  Garvey,  81 
Conn.  570,  71  Atl.  780. 

District  of  Columbia. — ITarten  ▼.  Loffler, 
31  App.  Cas.  (D.  C.)  362. 

Florida. — Burnham  City  Lumber  Co.  v. 
Rannie,  59  Fla.  179,  52  So.  617. 

Georgia. — (Jann  v.  Zettler,  3  Ga.  App.  o^9, 
60  S.  E.  283;  John  v.  Thrower,  11  Ga.  App. 
404,  75  S.  E.  819.  See  also  Ballew  v.  Ware, 
16  Ga.  App.  149,  84  S.  E.  597. 

/rffl/io.— Clopton  V.  Meeves,  24  Idalio  293, 
133  Pac.   907. 

Illinois.— Bunn  v.  Keach,  214  111.  259,  73 
N.  E.  419.  See  also  Law  v.  Ware,  238  III. 
360,  87  X.  E.  308;  Johnson  v.  Kurzenknabe, 
182  111.  App.  459;  Siason  v.  Whiting,  192 
111.   App.  005. 

Iowa.— Stapp  V.  Godfrey,  158  la.  376,  130 
X.  W.  893;  Rasmussen  v.  Hansen,  157  N,  W. 
154. 

Massachusetts. — Quinn  v.  Burton,  195 
Mass.  277,  81  N.  E.  257. 

Michigan. — Pinch  v.  Morford,  142  Mich. 
63,  105  X.  W.  22. 

Minnesota. — Steinmueller  v.  Williams.  113 
Minn.  91,  129  X.  W.  145;  American  Security, 
etc.  Co.  v.  Penney,  129  Minn.  369,  152  X.  W. 
771. 

.l/tfi«o«n'.— Corder  v.  O'Xeill,  207  Mo.  632, 
106  S.  W.  10;   Dennison  v.  Gault,    132    Mo. 
App.  301,  111  S.  W.  844;  Dennison  v.  Gault,  ' 
140  Mo.  App.  444,  124  S.  W.  43;   Lipscomb 
V.    Mastin,    142    Mo.    App.  228,   125  S.  W. 
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1177;  McClure  v.  Clement,  161  Mo.  App.  23, 
143  S.  W.  82;  Goldsberry  v.  Thonias,  178 
Mo.  App.  334,  165  S.  W.  li79. 

Xeir  Jersey. — Sternberger  v.  Young,  73  N. 
J.  Eq.  586,  75  Atl.  807;  Kuntz  v.  Tonnele, 
80  X.  J.  Eq.  373,  84  Atl.  624. 

New  York, — Perkins  v.  Aldrich,  118  App. 
Div.  170,  103  N.  Y.  S.  25;  Nichols  v.  Green- 
street,  71  Misc.  196,  130  N.  Y.  S.  843;  Bellin 
V.  VVein,  104  N.  Y.  S.  360;  Hann  v.  Brettlet, 
107  X.  Y.  S.  78;  Rabinowitz  v.  Pizer,  108 
X.  Y.  S.  994.  See  also  Marks  v.  O'Donnell, 
66  Misc.  147,  121  X.  Y.  S.  214. 

Xorth  Carolina. — See  Kinsland  v.  Grim- 
shawe,  146  N.  C.  397,  59  S.  E.  1000. 

Oklahoma. — Levy  v.  Gross,  149  Pac.  237. 

Oregon. — Whitney  v.  Bissell,  75  Ore.  28, 
146   Pac.   141,  L.R.A.   1915D   257. 

Pennsylvania. — Fulton  v.  Walters,  28  Pa. 
Super  Ct.  269,  reversed  on  other  grounds, 
216  Pa.  St.  56,  64  Atl.  860;  Evans  v.  Kockett, 
32  Pa.  Super.  Ct.  365;  Mitchell  v.  Schreiner, 
43  Pa.  Super.  Ct.  633. 

South  Dakota. — Lemon  v.  Little,  21  R.  D. 
628,  114  N^.  W.  1001;  McGinty  v.  Reynolds, 
28  S.  D.  248,  133  N.  W.  281;  Langford  v. 
Issenhuth,  28  S.  D.  451,  134  X.  W.  889. 

Texas. — Akin  v.  Poffenberger,  53  Tex.  Civ. 
App.  340,  116  S.  W.  615;  Braden  v.  Sherer 
Town  Lot,  etc.  Co.  128  S.  W.  1159;  Scott  v. 
Kelso,  130  S.  W.  610;  Hunter  v.  Lyons,  144 
S.  W.  353;  Keitt  v.  Gresham,  174  s'.  W.  884. 
See  also  Shropshire  v.  Adams,  40  Tex.  Civ. 
App.  339,  89  S.  W.  448. 

Washington. — Hanna  v.  Haynes,  42  Wash. 
284,  84  Pac.  861. 

Wisconsin. — Tasse  v.  Kindt,  125  Wis.  631, 
104,  N.  W.  703. 

\'erm(mt. — See  the  reported  case. 

Thus  in  Harten  v.  Lofller,  31  App.  Cas. 
(D.  C.)  362,  it  was  said:  "Tlie  law  is  quite 
liberal  in  its  recognition  of  the  right  of  a 
real  estate  agent  or  broker  to  recover  reason 
able  compensation  from  the  owner  of  prop- 
erty, who,  desiring  to  sell  the  same,  con- 
tracts for,  or  accepts  his  services  in  finding 
a  purchaser  ready  and  able  to  pay  the  price. 
On  the  other  hand,  it  is  a  thoroughly  well- 
established  principle  that,  out  of  considera- 
tion for  human  weaknesses,  the  law  will  not 
permit  such  brokers,  and  others  occupying 
fiduciary  relations,  to  put  themselves  in  a 
position  where  they  are  subject  to  the  de- 
mands of  conflicting  duties;  without,  at 
least  the  full  knowledge  and  consent  of  both 
vendor  and  vendee,  even  if  then,  one  cannot 
act  afl  the  agent  and  representative  of  both 
in  the  same  transaction.  The  duty  of  an 
agent  for  the  vendor  is  to  obtain  the  highest 
possible  price  for  his  property;  of  the  agent 
for  the  purchaser  to  buy  it  for  the  lowest 
price.  These  duties  are  so  irreconcilable  and 
conflicting  that  they  cannot  be  performed  by 
the  same  agent  without  danger  that  he  will 


sacrifice  the  interests  of  one  to  the  other,  or 
both  to  his  own  when  his  commission  is  de- 
pendent upon  the  consummation  of  the  sale. 
If  he  so  acts  as  the  agent  of  each  without 
the  knowledge  of  both,  he  is  clearly  guilty 
of  a  breach  of  his  contract,  and  commits  a 
fraud  by  his  concealment.  A  contract  under 
such  conditions  is  contra  bonos  mores,  and 
the  law,  acting  in  harmony  with  morals,  will 
refuse  to  enforce  it."  And  in  Clopton  v. 
Meeves,  24  Idaho,  293,  133  Pac.  907,  the 
court  said:  "It  is  the  common  experience 
and  unanimous  verdict  of  mankind  that  'no 
man  can  serve  two  masters,'  and  so  when  a 
man  goes  into  a  court  of  justice  seeking  to 
recover  a  judgment  where  the  proofs  show 
that  he  has  been  occupying  this  twofold  re- 
lation, the  law  denies  him  relief  on  the 
grounds  that  public  policy  forbids  courts 
lending  sanction  or  approval  to  an  employ- 
ment or  relation  which  is  by  such  general 
consent  calculated  to  overtempt  the  one 
occupying  such  relation.  When  a  man  em- 
ploys a  real  estate  agent  or  broker  to  sell  or 
exchange  his  property,  he  has  a  right  in  the 
ordinary  and  usual  course  of  business  to  as- 
sume that  he  will  have  the  advantage  of  the 
honest  and  fair  advice  of  the  agent  as  to 
prices  and  values  and  any  other  matters 
necessarily  involved  in  such  a  transaction, 
and  he  also  has  a  right  to  assume  that  such 
agent  is  better  informed  on  these  questions 
than  anyone  else.  ...  A  man  who  has 
property  to  sell  would  not  ordinarily  place 
much  reliance  upon  the  judgment  of  the 
agent  of  the  prospective  purchaser  as  to  its 
value  or  the  advantages  of  its  location  or 
anything  else  in  relation  thereto.  On  the 
other  hand,  the  vendor  would  have  a  right 
to  place  great  reliance  upon  his  own  agent 
who  is  supposed  to  be  possessed  of  peculiar 
and  unusual  knowledge  and  information  on 
these  questions.  If  on  the  other  hand,  the 
agent  is  going  to  collect  a  commission  from 
both  the  vendor  and  vendee  and  his  commis- 
sion is  contingent  upon  the  sale  or  transfer 
being  consummated,  then  it  is  at  once  of 
most  vital  importance  to  him  to  see  that  the 
sale  or  transfer  be  made.  In  such  a  case,  if 
his  advice  and  judgment  is  to  be  taken,  there 
is  great  danger  of  its  being  exercised  to  the 
detriment  and  disadvantage  of  one  of  the 
parties.  It  will  become  a  matter  of  interest 
to  the  agent  to  eliminate  differences  between 
them  and  cause  one  or  the  other  to  cut  his 
price  on  the  property  or  to  make  terms  more 
favorable  than  he  otherwise  would  do. 
Whenever  he  does  this,  he  enters  a  contest 
between  the  duty  he  owes  to  his  employees 
on  the  one  hand  and  the  opportunity  for  hifl 
private  gain  on  the  other,  and  in  such  a 
contract  there  is  grave  danger  of  duty  be- 
ing routed  and  opportunity  coming  off  vic- 
torious." 


UNO  V.  STEWART. 

89  Tt  i86. 


613 


The  fact  that  no  actual  fraud  exists  does 
not  prevent  the  application  of  the  doctrine. 
Rassmussen  v.  Hansen,  (la.)  157  N.  W.  154. 
And  the  rule  applies  to  a  contract  between 
the  respective  agents  of  the  vendor  and  the 
vendee  whereby  they  agree  to  divide  their 
commissions.  Quinn  v.  Burton,  195  Mass. 
277,  81  N.  E.  257;  Corder  v.  O'Neill,  207  Mo. 
632,  106  S.  W.  10;  McClure  v.  Clement,  181 
Mo.  App.  23,  143  S.  W.  82;  Scott  v.  Kelso 
(Tex.)  130  S.  W.  610.  Compare  Law  v. 
Ware,  238  111.  360,  87  N.  E.  308;  Burck  v. 
Wynn,  (Tex.)  168  S.  W.  49.  It  seems  that 
a  contract  between  an  agent  employed  to 
make  a  sale  of  property  and  a  prospective 
purchaser  whereby  the  agent  is  to  effect  a 
resale  of  the  property  for  a  further  compen- 
sation is  invalid  as  a  fraud  on  the  rights  of 
the  vendor.  Moore  v.  Kelley  (Tex.)  162  S. 
W.  1034;  Easterly  v.  Mills,  54  Wash.  356, 
103  Pac.  475,  28  L.R.A.(N.S.)  952.  Compare 
Kinsland  v.  Grimshawe,  146  N.  C.  397,  59 
S.  E.  1000.  In  Sternberger  v.  Young,  73  N, 
J.  Eq.  586,  75  Atl.  807,  it  was  held  that  a 
contract  whereby  the  agent  of  a  vendor,  in 
consideration  of  a  large  benefit  to  be  derived 
by  him,  agreed  with  the  purchaser  to  induce 
the  vendor  to  accept  a  smaller  price  for  his 
property,  was  within  the  inhibition  of  the 
rule. 

Exceptions  to  Rule, 

The  rule  forbidding  a  contract  relating  to 
compensation  between  the  agent  of  one  of  the 
parties  to  a  sale  of  property  and  the  other 
party  to  the  transaction  does  not  apply 
where  the  agent  is  not  vested  with  any  dis- 
cretion, being  employed  as  a  mere  middle- 
man to  bring  the  parties  together. 

United  States. — ^McLure  v.  Luke,  154  Fed. 
647,  84  C.  C.  A.  1,  24  L.R.A.(N.S.)   659. 

California. — ^King  v.  Reed,  24  Cal.  App« 
229.  141  Pac.  41. 

Florida, — See  Burnham  City  Lumber  €o. 
V.  Rannie,  59  Fla.  179,  52  So.  617. 

/Winow.— Law  v.  Ware,  238  111.  360,  87  N. 
E.  308;  Jones  v.  Missouri  Lumber,  etc.  Co. 
166  111.  App.  266. 

Iowa, — Stapp  V.  Godfrey,  158  la.  376,  139 
N.  W.  893. 

Michigan, — See  Hogle  v.  Meyering,  161 
Mich.  472,  126  N.  W.  1063,  17  Detroit  Leg. 
N.  464. 

^finn€sota. — Steinmueller  v.  Williams,  113 
Minn.  91,  129  N.  W.  145;  American  Security, 
etc.  Co.  V.  Penney,  129  Minn.  369,  152  N.  W. 
771. 

^fi880uri. — Compare  Corder  v.  O'Neill,  207 
Mo.  632,  106  S.  W.  10. 

Kew  Jersey. — Sternber«?er  v.  Young,  73 
N.  J.  Eq.  588,  75  Atl.  807. 

yew  Mexico, — Ross  v.  Carr,  15  N.  M.  17, 

103  Pac.  307. 
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New  Yorh. — ^Marks  v.  O'Donnell,  66  Misc. 
147,  121  N.  Y.  S.  214 ;  Silberkraus  v.  Winnie, 
158  App.  Div.  50,  142  N.  Y.  S.  887;  Connor 
V.  Munsces,  145  N.  Y.  S.  891;  Erland  v. 
Gibbons,  159  N.  Y.  S.  875. 

South  Dakota. — Grasinger  v.  Lucas,  24  S. 
D.  42,  123  N.  W,  77;  Langford  v.  Issenhuth, 
28  S.  D.  451,  134  N.  W.  889;  Jordan  v. 
Anderson,  36  S.  D.  508,  155  N.  W.  769. 

Texas.— Leake  v.  Scaief,  140  S.  W.  814; 
Hill  V.  Patton,  160  S.  W.  1155. 

West  Virginia. — Runnion  v.  Morrison,  71 
W.  Va.  254,  76  S.  E.  457 ;  Peters  v.  Riley,  73 
W.  Va.  785,  81  S.  E.  530. 

Wwcon^in.— Tasse  v.  Kindt,  125  Wis.  631, 
104  N.  W.  703;  Kilpinski  v.  Bishop,  143 
Wis.  390,  127  N.  W.  974;  Tasse  v.  Kindt,  145 
Wis.  115,  128  N.  W.  972,  31  L.R.A.(N.S.) 
1222;  Litts  v.  Morse,  145  Wis.  472,  130  N. 
W.  460. 

But  a  broker  assisting  either  party  in  ef- 
fecting or  negotiating  the  trade  is  not  a 
middleman.  Clopton  v.  Meeves,  24  Idaho, 
293,  133  Pac.  907;  Stapp  v.  Godfrey,  158  la. 
376,  139  N.  W.  893.  And  see  4  R.  C.  L.  tit. 
Brokers,  p.  330. 

An  agent  of  one  of  the  parties  to  a  sale  of 
property  may  legally  make  a  contract  for 
compensation  with  the  other  party  to  the 
transaction  with  the  knowledge  or  consent  of 
his  principal. 

California. — Jauman  v.  McCusick,  166  Cal. 
617,  137  Pac.  254;  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  App.  394,  107  Pac.  622. 

Colorado. — Staats  v.  Weaver,  53  Colo.  25, 
123  Pac.  666. 

Connecticut. — Zimmerman  v.  Garvey,  81 
Conn.  570,  71  Atl.  780. 

Georgia. — Ballew  v.  Ware,  16  Ga.  App. 
149,  84  S.  E.  597. 

Illinois. — Johnson  Y.  Kurzenknabe,  182 
111.  App.  459. 

Kansas, — See  Beeson  v.  Trainer,  97  Kan. 
523,  155  Pac.  939. 

Massa>chusetts. — See  Quinn  v.  Burton,  195 
Mass.  277,  81  N.  E.  257. 

MvM/vesota, — ^Wasser  v.  Western  Land  Se- 
curities Co.  97  Minn.  460,  107  N.  W.  160. 

Missouri, — Cook  v.  Piatt,  126  Mo.  App. 
653,  104  S.  W.  1131;  Dennison  v.  Gault,  132 
Mo.  App.  301,  111  S.  W.  844;  Lipscomb  v. 
Mastin,  142  Mo.  App.  228,  125  S.  W.  1177. 

"Sehraska. — Maddox  v.  Harding,  91  Neb. 
202,  135  N.  W.  1019. 

"Sew  Yorh. — Tieck  v.  McKenna,  115  App, 
Div.  701,  101  N.  Y.  S.  317;  Willner  v.  Seale, 
127  App.  Div.  180,  111  N.  Y.  S.  699;  Swee  v. 
Neumann,  67  Misc.  605,  123  N.  Y.  S.  776. 

Oregon. — Franck  v.  Blazier,  66  Ore.  377, 
133  Pac.  800. 

Pennsylvania. — See  Fulton  v.  Walters,  216 
Pa.  St.  56,  64  Atl.  860,  reversing  28  Pa. 
Super  Ct.  269;    Evans    v.    Rockett,    32    Pa, 
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Super.  Ct.  365;  Mitchell  v.  Schreiner,  43  Pa. 
Super.  Ct.  633. 

Te^ra*.— Shropshire  v.  Adams,  40  Tex.  Civ. 
App.  339,  89  S.  W.  448;  Fraser  ▼.  McCarty, 
168  S.  W.  44;  Burck  v.  Wynn,  168  S.  W.  49. 
See  also  Braden  v.  Sherer  Town  Lot,  etc.  Co. 
328  S.  W.  1159;  Hunter  v.  Lyons,  144  S.  W. 
353. 

Wcmhington, — Price  v.  Partridge,  78  Wash. 
362,  139  Pac.  34. 

Thus  a  contract  wherehy  each  party  to  a 
transfer  of  property  agrees  to  pay  part  of 
the  agent's  compensation  is  valid.  Staats  v. 
Weaver,  53  Colo.  25,  123  Pac.  666;  Zimmer- 
man V.  Garvey,  81  Conn.  570,  71  Atl.  780; 
Winner  v.  Scale,  127  App.  Div.  180,  111  N. 
Y.  S.  699;  Fraser  v.  McCarty  (Tex.)  168  S. 
W.  44.  And  it  seems  that  a  real  estate  agent 
may  recover  commissions  from  both  parties 
to  the  transaction  for  affecting  an  ex- 
change of  property  in  accordance  with  a 
prevailing  custom  of  which  the  parties  have 
knowledge.  Barney  v.  Sturgeon,  17  Ga.  App. 
292,  86  S.  E.  660.  See  also  Kice  v.  Dugan, 
143  Ky.  676,  137  S.  W.  240.  Compare  In- 
man  v.  Brown  (Tex.)  147  S.  W.  652.  So  in 
Foss  V.  New  York  Cent.  etc.  R.  Co.  161  App. 
Div.  681,  146  N.  Y.  S.  930  it  was  held  that 
the  agent  of  an  undisclosed  principal  could, 
with  his  consent,  bargain  for  compensation 
with  the  seller  of  the  property.  Compare 
Hess  y.  Gallagher,  64  Misc.  95,  117  N.  Y.  S. 
960. 


V. 

OATES. 


North  Carolina  Supreme  Court — May  24, 
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Estates  —  Restraint   oa  AUenatioa  — 
Validity. 

A  restraint  on  the  alienation  of  an  equita- 
ble life  estate,  although  in  form  of  a  covenant 
rather  than  condition,  is  invalid. 

Same. 

The  recognized  exception  to  the  principle 
that  provisions  against  alienating  life  inter- 
ests are  void  is  in  the  case  of  a  conveyance 
for  the  benefit  of  a  married  woman  for  her 
separate  estate. 

Same. 

When  a  married  woman  becomes  discovert 
by  death  or  divorce,  any  restraint  previously 
existing  on  her  alienation  of  her  property 
becomes  inoperative. 


Oovenants  —  lavaliclity  —  Pnblie  Policy* 

A  covenant  which  is  against  public  policy 
is  not  enforceable. 

Invalid  Condition  —  Effect  on  Estate. 

Invalid  conditions  or  provisions  against 
alienation  in  a  deed  do  not  defeat  the  estate 
to  which  they  are  annexed;  but  it  stands^ 
and  the  invalid  conditions  are  rejected. 

Estoppel  —  To  Urge  Invalidity  of  Be- 
straint  on  Alienation. 

A  void  restraint  on  alienation  in  a  deed 
cannot  be  enforced  on  ground  of  estoppel 
against  persons  signing  the  deed. 

Remainders    —    Conveyanoes    betireen 
Remaindermen. 

A  contingent  remainderman  may  convey  his 
estate  to  another  remainderman. 
[See  note  at  end  of  this  case.] 

Tmsts  —  Exeention  by  Statute  of  Uses 

—  Merger  of  Estates. 

Where  a  trust  for  the  separate  use  and 
maintenance  of  a  married  woman  becomew 
passive  by  the  death  of  her  husband,  the 
statute  executes  the  use  and  unites  the  legal 
and  equitable  estate  in  her. 

Same. 

Where  a  trust  for  life  with  remainder  by 
way  of  shifting  use  or  conditional  limitation 
becomes  executed  as  to  the  life  estate  uniting 
the  equitable  and  legal  estate  in  the  life  ten- 
ant, and  both  the  life  estate  and  remainders 
are  conveyed  to  one  person,  the  entire  legal 
and  equitable  estates  are  merged  in  him. 

Remainders  —  Vested  or  Contingent. 

An  estate  given  after  a  life  estate  to  a  per- 
son, his  heirs  and  assigns  forever,  and  in  the 
event  of  his  death  without  issue  to  another, 
is  a  'S'^ested  estate  in  remainder." 

Trusts  —  Joinder  of  Tmstoo  in  Action 

—  Passive  Tmst. 

Where  the  trust  created  by  a  deed  has  be- 
come passive  and  the  statute  has  executed 
the  use,  the  trustee  is  not  a  necessary  party 
to  a  suit  to  reinvest  the  land  upon  the  uses 
declared  bv  the  deed. 

» 

Estates  —  Contingrent  Estate  —  Failure 
of  Condition  of  Def  easanoo. 

Under  a  deed  to  one  and  her  heirs,  and  if 
she  dies  without  issue  in  the  lifetime  of  her 
father  then  to  her  mother,  the  grantee's  es- 
tate becomes  absolute  by  her  surviving  her 
father. 

Perpetnities  —  Constmetion  of  Grant  — 
liives  in  Being. 

A  deed  to  one  and  his  heirs  and  on  his 
death  without  issue  to  another  is  not  a  vio- 
lation of  the  rule  against  perpetuities,  as 
"dying  without  issue"  means,  under  the  ex- 
press terms  of  Revisai  1905,  §  1581,  a  dyinf; 
without  having  issue  living  at  the  time  of 
death  of  the  grantee. 

Appeal  from  Superior  Court,  Mecklenburg 
(bounty:    Cabteb,  Judge. 

Controversy  without  action.  B.  R.  Lee. 
plaintiff,  and  John  B.  Oates,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 


LEE  T. 

m  N. 

[719]  The  agreed  facts  are  substantially 
as  follows:  Plaintiff  contracted  to  convey 
to  defendant  an  indefeasible  fee-simple  title 
to  certain  land  in  Mecklenburg  County,  for 
which  defendant  contracted  to  pay  plaintiff 
the  sum  of  $7,000.  Plaintiff  thereupon  exe- 
cuted and  tendered  to  defendant  a  deed,  ad- 
mitted to  be  in  due  and  proper  form,  for  the 
and  in  question,  which  defendant  refused 
to  accept,  and  refused  to  comply  with  his 
part  of  the  contract,  on  the  ground  that  the 
plaintiff  did  not  have,  and  his  said  deed  did 
not  convey,  an  indefeasible  fee-simple  title 
to  the  said  land;  and  this  controversy  with- 
out action  was  instituted  for  the  purpose 
of  determining  the  respective  rights  of  the 
parties. 

The  special  facts  relative  to  plaintiff's  title 
are  as  follows:  In  1880  Nancy  S.  Smith 
owned  certain  land  in  Mecklenburg  County, 
and  by  deed  which  appears  in  the  record 
on  page  11,  marked  "Exhibit  B,"  she  con- 
veyed the  property  to  one  B.  R.  Smith  and 
his  heirs,  to  be  held  in  trust  for  the  purpose 
and  upon  the  limitations  therein  particularly 
set  forth.  After  the  death  of  Nancy  S.  Smith, 
and  under  authority  of  Revisal,  sec.  1590,  this 
land  was  sold,  and  the  proceeds  reinvested  in 
the  land  which  the  plaintiff  contracted  to 
convey  to  the  defendant,  and  which  was  con- 
veyed by  B.  V.  Dinkins  and  husband  to  B.  R. 
Smith  and  his  heirs  and  assigns,  to  be  held 
in  trust  for  tlie  purposes  and  upon  the  limi- 
tations set  forth  in  the  deed.  It  was  agreed 
that  B.  V.  Dinkins  and  husband  had  and  con- 
Teyed  an  indefeasible  fee-simple  title  to  the 
said  land.  Of  the  persons  named  in  the  origi- 
nal, or  Smith  deed,  the  following  are  dead: 
B.  R.  Smith,  trustee;  Junius  M.  Lee,  who 
>^a8  the  husband  of  Elizabeth  Jane  Lee; 
Anna  B.  Lee,  who  died  unmarried  and  with* 
out  issue;  W.  Bernard  Smith,  who  died  with- 
out issue;  W.  Mac.  Smith,  the  father  of  Lil- 
lian and  W.  Bernard  Smith;  and  Carrie  E. 
Smith,  his  wife.  The  following  are  still  liv- 
ing: Elizabeth  Jane  Lee,  B.  Rush  Lee,  and 
Lillian  A.  Smith  (now  Lillian  S.  Springs), 
having  married  R.  C.  Springs.  The  heirs  of 
B.  R.  Smith  are  Garnet  and  Eloise  Smith. 
The  heirs  of  Nancy  S.  Smith,  the  grantor  in 
the  original  deed,  are  many,  and  scattered. 
At  the  time  of  the  execution  of  the  original 
or  Smith  deed  plaintiff  B.  R.  Lee  was  6  years 
of  age.  This  docs  not  appear  in  the  case 
agreed,  but  is  a  fact ;  and  is  stated  by  defend- 
ant at  plaintiff's  request.  The  date  of  the 
reinvestment  proceeding  was  March,  1906,  and 
this  proceeding  is  still  formally  open  and 
pending  upon  the  court  records.  After  the 
death  of  B.  R.  Smith,  the  trustee  in  the 
original  deed,  an  order  was  made  in  this 
reinvestment  proceeding  appointing  W.  D, 
Wilkinson  as  trustee  in  the  place  of  B.  R. 
Smith,  trustee;  but  no  notice  of  this  order 
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or  appointment  was  served  upon  any  of  the 
parties  to  the  reinvestment  proceeding,  nor 
upon  any  of  the  [720]  heirs  at  law  of  B.  R. 
Smith,  the  original  trustee,  who  were  not 
parties  to  this  proceeding;  nor  were  the  heirs 
at  law  of  Nancy  S.  Smith,  the  original  gran- 
tor, notified  of  this  proceeding.  The  limita- 
tion in  the  original  deed  reads  as  follows: 
Mrs.  Nancy  S.  Smith  on  6  April,  1880,  for  $1 
and  natural  love  and  affection  bargained,  sold, 
and  conveyed  to  B.  R.  Smith  (her  son),  his 
heirs  and  assigns,  the  land  described  in  the 
deed,  ''in  special  trust  for  the  sale  and  sepa- 
rate use  and  benefit  of  Elizabeth  Jane  Lee 
during  her  life,  free  from  the  debts  and  con- 
trol of  her  husband,  Junius  M.  Lee,  and  after 
her  death  to  the  use  of  the  said  Anna  B.  Lee 
and  B.  Rush  Lee,  their  heirs  and  assigns 
forever;  and  in  the  event  of  the  deatli  of 
either  the  said  Anna  B.  Lee  or  B.  Rush  I^e 
without  issue,  then  to  the  use  of  the  survivor 
and  his  or  her  heirs  forever;  and  in  the 
event  of  the  death  of  both  the  said  Anna  B. 
Lee  and  B.  Rush  Lee  without  issue,  then  to 
the  use  of  the  said  Lillian  A.  Smith  and  W. 
Bernard  Smith  and  their  heirs;  and  in  the 
event  of  the  death  of  either  the  said  Lillian 
A.  or  W.  Bernard  Smith  without  issue,  then 
to  the  use  of  the  survivor  of  them  and  his  or 
her  heirs;  and  in  the  event  of  the  deatK  of 
them  both  in  the  lifetime  of  their  father,  then 
to  the  use  of  Mrs.  Carrie  E.  Smith  during 
her  life  and  (surviving  her  husband)  widow- 
hood, with  remainder  to  the  right  heirs  of 
the  parties  of  the  first  part:  Provided,  and 
it  is  hereby  expressly  agreed,  that  the  said 
Elizabeth  Jane  Lee  shall  not  have  the  power 
to  sell  her  said  estate  or  the  profits  arising 
therefrom  by  anticipation  or  otherwise;  and 
Provided,  also,  and  it  is  hereby  agreed  and 
declared,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  Nancy  S.  Smith,  party  of 
the  first  part,  at  any  time  during  her  natural 
life,  by  any  writing  or  writings  under  her 
hand  and  seal,  testified  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and 
testament  in  writing,  so  testified  as  aforesaid, 
to  alter,  change,  revoke,  annul,  and  make 
void  all  and  every  the  use  and  uses,  estate 
and  estates  hereby  limited,  appointed,  and 
declared,  and  any  other  use  or  uses,  estate 
or  estates  thereof,  to  limit,  appoint,  and  de- 
clare, as  to  her,  the  said  Nancy  S.  Smith, 
shall  seem  meet.*' 

Plaintiff  has  deeds  in  due  forms,  executed 
by  tlie  respective  parties,  purporting  to  con- 
vey to  him  all  interests  of  Elizabeth  Jane 
Lee,  life  tenant,  and  of  Lillian  S.  Springs 
and  her  husband,  which  deeds  contain  full 
covenants  of  seizin,  right  to  convey,  and  war- 
ranty, further  assurance,  and  against  encum- 
brances. Plaintiff  also  has  a  deed  from  W. 
D.  Wilkinson,  trustee,  conveying  to  him  all 
of  the  title  of  the  said  Wilkinson. 
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PlaintifiT  contends  that  his  title  to  the  land 
described  in  the  contract  and  the  deed  ten- 
dered by  him  is  good  and  indefeasible,  upon 
the  following  grounds: 

1.  The  deed  of  the  life  tenant  is  valid,  and 
effectual  to  pass  her  interest  to  the  plaintiff. 

[721]  2.  The  deed  of  the  contingent  re- 
mainderman is  valid. 

3.  The  legal  title  is  not  outstanding. 

4.  The  heirs  of  Nancy  S.  Smith  do  not 
have  an  outstanding  reversionary  interest. 

5.  The  deed  which  the  plaintiff  has  ten- 
dered is  sufficient  to  convey  to  the  defendant 
an  indefeasible  fee-simple  title  to  the  land. 

Defendant,  on  the  contrary,  says  that  the 
title  is  not  good  and  indefeasible  and  that 
plaintiff  cannot  comply  with  the  contract  on 
his  part,  for  the  following  reasons: 

1.  The  deed  of  the  life  tenant  is  void,  and 
ineffectual  to  pass  her  interest  to  plaintiff. 

2.  The  deed  of  the  contingent  remainder- 
man is  not  valid. 

3.  The  legal  title  is  still  outstanding. 

4.  The  heirs  of  Nancy  S.  Smith  have  an 
outstanding  reversionary  interest. 

The  court  was  of  the  opinion  that  the  plain- 
tiff is  seized  and  possessed  of  a  good  and  in- 
defeasible title  and  that  the  deed  tendered 
by  him  is  sufficient  to  convey  the  same  to  the 
defendant,  and  adjudged  that  the  contract 
be  specifically  performed  and  that  defendant 
pay  the  amount  of  the  purchase  money  and 
interest  and  that  plaintiff  deliver  the  deed 
to  him.  There  were  other  provisions  in  the 
decree  to  provide  against  a  default. 

Defendant  excepted  and  appealed. 

Clarkson  d  Taliaferro  for  appellant. 
C,  W,  Tillett,  Jr,  for  appellee. 

Walker,  J.  {after  giati/ng  the  case), — ^Tho 
first  objection  to  the  title,  which  the  plaintiff 
has  offered  by  his  deed,  is  that  one  of  his 
grantors,  Mrs.  Elizabeth  J.  Lee,  was  by  the 
deed  of  Mrs.  Nancy  S.  Smith,  the  original 
source  of  title,  forbidden  to  sell  her  life  estate 
or  the  proceeds  arising  therefrom  by  antici- 
pation or  otlierwise.  There  is  such  a  pro- 
vision in  the  deed,  but,  being  a  condition 
subsequent  and  one  that  is  void  as  against 
public  policy,  she  held  her  estate  discharged  of 
it.  There  is  a  conflict  in  the  authorities,  but 
this  Court  has  for  many  years  consistently 
held  that  the  doctrine  as  to  restraints  on 
alienation  applies  as  well  to  estates  for  life 
as  to  estates  in  fee  simple,  and  to  equitable 
estates  as  well  as  to  legal  estates.  "A  re- 
straint on  the  alienation  of  an  equitable 
estate  is  as  much  against  public  policy  as  is 
a  restraint  on  the  alienation  of  a  legal  estate. 
Certainlv  no  one  has  ever  shown  a  distinc- 
tion."  Gray's  Restraints  on  the  Alienation  of 
Property  (1895),  p.  241.  This  is  a  well  set- 
tled rule,  as  is  shown  clearly  in  our  decisions, 


and  the  sound  reasons  for  its  adoption  fire 
fully  stated.  The  question  is  so  fully  dis- 
cussed in  the  comparatively  recent  case  of 
Wool  V.  Fleetwood,  [722]  136  N.  C.  460,  48 
S.  E,  785,  67  L.R.A.  444,  that  a  bare  reference 
to  the  other  cases  is  all  that  is  required  to 
show  that  it  has  long  been  the  accepted  doc- 
trine of  this  Court.  Dick  v.  Pitchford,  21 
N.  C.  480;  Mebane  v.  Mebane,  39  N.  C.  131, 
44  Am.  Dec.  102;  Providence  Tp.  v.  Kesler, 
67  N.  C.  447;  Pace  v.  Pace,  73  N.  C.  119; 
Hardy  v.  Galloway,  111  N.  C.  519,  15  S.  E. 
890,  32  Am.  St.  Rep.  828;  Pritchard  v.  Bailey, 
113  N.  C.  521,  18  S.  E.  668;  Latimer  v. 
Waddell,  119  N.  C.  370,  26  S.  E.  122,  3  L.R.A 
(N.S.)  668;  Christmas  v.  Winston,  152  N.  C. 
48,  67  S.  E.  58,  27  L.R.A.(N.S.)  1084,  and 
American  Trust  Co.  v.  Nicholson,  162  N.  C. 
257,  78  S.  E.  152,  24  Am.  and  Eng.  Enc.  of 
Law  (2d  ed.)  870,  and  notes.  **The  capri- 
cious regulations  which  individuals  would 
fain  impose  on  the  enjoyment  and  disposal 
of  property  must  yield  to  the  fixed  rules 
which  have  been  prescribed  by  the  supreme 
power  as  essential  to  the  useful  existence  of 
property."  Dick  v.  Pitchford,  supra.  We 
have  simply  followed  the  English  rule. 

The  recognized  exception  to  the  principle 
that  provisions  against  alienating  life  inter- 
ests are  void  is  in  the  case  of  a  married 
women.  About  the  beginning  of  the  eight- 
eenth century  equity  established  the  doctrine 
of  the  separate  estate  of  married  women,  by 
which  they  could  have  equitable  interests  in 
property  apart  from  their  husbands  and  free 
from  their  husbands'  control.  This  doctrine 
has  always  been  distinctly  regarded  a  viola- 
tion of  the  rules  of  law,  introduced  for  the 
benefit  of  married  women.  Gray  on  Re- 
straints, pp.  138,  139,  That  writer  says,  at 
sees.  141,  142:  "It  was  found  that  the  doc- 
trine gave  very  imperfect  protection  to  mar- 
ried women,  because  they  were  still  in  danger 
of  parting  with  their  property  under  the 
influence  or  threats  of  their  husbands,  and 
Lord  Thurlow,  at  the  end  of  the  last  century, 
invented  the  clause  against  anticipation, 
which  was  generally  adopted,  and  the  validity 
of  which  it  was  declared  by  Lord  Eld  on,  in 
1817,  in  Jackson  v.  Hobhouse,  2  Meriv.  483. 
488,  to  be  too  late  to  question.  It  is  only, 
however,  in  connection  with  tho  separate 
estate  of  a  married  woman  that  this  restraint 
upon  anticipation  has  been  allowed  in  Kng- 
land;  and  the  general  doctrine  that  neither 
law  nor  equity  allows  any  person,  except  a 
married  woman,  to  have  an  alienable  life 
interest  has  been  constantly  asserted.  Titus, 
per  Lord  Cottenham,  Chancellor,  in  the  great 
case  of  Tullett  v.  Armstrong,  4  Myl.  and  C. 
377,  393,  394,  405:  'The  power  (to  prohibit 
anticipation)  could  only  have  been  founded 
upon  the  power  of  this  Court  to  model  and 
qualify  an  interest  in  property  which  it  had 


LEE  ▼. 

ni  N, 

itself  created,  without  regard  to  those  rules 
which  the  law  has  established  for  regulating 
the  enjoyment  of  property  in  other  cases/ 
'The  separate  estate  and  the  prohibition  of 
anticipation  are  equally  creatures  of  equity, 
and  equally  inconsistent  with  the  ordinary 
rules  of  property.  The  one  is  only  a  restric- 
tion and  qualification  of  the  other.  The 
two  must  stand  or  fall  together.'  When  this 
Court  first  established  the  separate  estate, 
it  violated  the  laws  of  property  as  between 
husband  and  wife;  but  it  was  thought  bene- 
ficial, and  it  prevailed.  It  being  once  settled 
that  a  wife  might  enjoy  her  separate  estate 
as  a  feme  sole,  [723]  the  laws  of  property 
attached  to  this  new  estate;  and  it  was 
found,  as  part  of  such  law,  that  the  power 
cf  alienation  belonged  to  the  wife,  and  was 
destructive  of  the  security  intended  for  it. 
Equity  again  interfered,  and,  by  another  vio- 
lation of  the  laws  of  property,  supported  the 
validity  of  the  prohibition  against  aliena- 
tion." This  is  a  satisfactory  view  of  the 
rule,  its  origin  and  development. 

But  the  exemption  of  a  married  woman's 
separate  equitable  estate  was  intended  for  her 
protection  just  so  long  as  she  needs  it,  for 
that  purpose;  but  when  the  marital  tie  is 
severed  by  the  death  of  the  husband,  as  in 
this  case,  it  is  required  no  longer  as  a  pro- 
tection against  his  improvidence.  Ruffin,  C. 
J.,  says  in  Mebane  v.  Mebane,  supra:  'The 
doctrine  rests  upon  these  considerations :  that 
a  gift  of  the  legal  property  in  a  thing  includes 
the  jtu  disponendif  and  that  a  restriction  on 
that  right,  as  a  condition,  is  repugnant  to 
the  grant,  and  therefore  void;  and  that,  in 
a  court  of  equity,  a  cestui  que  trust  is  looked 
on  as  the  real  owner,  and  the  trust  governed 
in  this  respect  by  the  same  rules  which  gov- 
ern legal  interests;  and,  consequently,  that 
it  is  equally  repugnant  to  equitable  ownership 
that  the  owner  should  not  have  the  power  of 
alienating  his  property.  There  is,  indeed,  an 
exception  to  the  general  rule,  which  is  found- 
ed on  the  peculiar  incapacities  of  married 
women  and  their  subjection  to  their  hus- 
bands. A  gift  in  trust  for  the  separate  use 
of  a  married  woman,  or  in  contemplation  of 
her  marriage,  may  be  coupled  with  a  pro- 
vision against  alienation  or  anticipation; 
for,  in  truth,  the  restriction  is  imposed  for 
ber  protection,  and,  as  she  is  suh  potestate 
^ri,  it  will  more  frequently  operate  as  a 
beneficial  protection  than  in  prejudice  to  her. 
But  restraints,  as  conditions  merely,  upon 
alienation  by  a  person  aui  juris  have  been  held 
in  a  great  number  of  cases  to  be  null,  as  re- 
gards property  given  through  the  medium  of 
a  trust ;  and  several  of  them  are  cited  in  Dick 
▼.  Pitchford,  supra."  8  Ruling  Case  Law, 
sees.  174,  175,  176,  contains  a  clear  and  suc- 
cinct statement  of  the  doctrine. 

But  we  have  said  when  the  reason  for  the 
exception  in  favor  of  a  married  woman  ceases, 
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the  rule  will  then  operate  as  fully  as  if  there 
had  been  no  exception,  and  this  is  when  she 
becomes  discovert  by  death  or  absolute  di- 
vorce, so  that  her  husband  has  no  further 
control  or  dominion  over  her.  Cord  in  his 
Treatise  on  the  Legal  and  Equitable  Rights 
of  Married  Women  says  at  p.  427,  sec.  1163: 
"A  further  and  very  important  protection 
over  property  settled  on  the  wife  at  the  time 
of  her  marriage,  for  her  separate  use,  is  a 
clause  against  a  power  to  sell,  convey,  or 
assign,  by  anticipation;  such  is  held  to  be  an 
obligatory  and  valid  mode  of  securing  the 
same  more  effectually  to  her  against  marital 
influences.  This  restraint,  however,  ceases 
on  the  death  of  her  husband,  the  reason  and 
expediency  for  it  having  ceased."  A  learned 
and  able  review  of  this  subject,  with  a  full 
citation  of  authorities  bearing  [724]  upon 
it,  will  be  found  in  2  Kent  Commentaries,  12 
ed.  (1873),  side  page  170,  notes  b  and  (1). 
It  is  there  said  that  ''a  clause  in  a  gift  or 
deed  of  settlement  upon  the  wife,  against 
anticipation,  is  held  to  be  an  obligatory  and 
valid  mode  of  preventing  her  from  depriving 
herself,  through  marital  or  other  influence, 
of  the  benefit  of  her  property."  The  notes 
to  the  text  will  show  that  the  courts  have 
regarded  the  restraint  as  entirely  inoperative 
when  she  is  discovert. 

Junius  M.  Lee  died  in  the  year  1902,  and 
the  restraint  on  alienation  or  anticipation 
was  void  from  that  time,  and  as  the  deed  of 
Mrs.  Lee,  his  widow,  was  executed  on  11 
January,  1916,  the  title  it  pa.qsed  was  un- 
affected by  this  provision  of  Mrs.  Xancy  S. 
Smith's  deed.  Nor  do  we  think  that,  because 
the  restraining  provision  is  in  the  form  of  a 
covenant,  it  is  any  more  valid  than  if  it 
had  been  called  a  condition.  A  covenant 
which  is  against  public  policy  is  no  more  en- 
forcible,  and  of  no  greater  force  or  effect, 
than  a  mere  condition.  Both  restrain  and 
are  equally  void.  Jervis  v.  Bruton,  2  Vern. 
(Eng.)  251.  "Invalid  conditions  or  provi- 
sions against  alienation  in  a  deed  or  will  do 
not  defeat  the  estate  to  which  they  are  an- 
nexed. In  such  cases  the  gift  stands  and 
the  invalid  condition  or  provision  is  rejected." 
24  Am.  and  Eng.  Enc.  of  Law  (2d  ed.)  p. 
872. 

There  is  no  provision  for  a  limitation  over 
upon  breach  of  the  condition  or  covenant  in 
this  deed,  which  might  save  the  condition. 
Wool  V.  Fleetwood,  supra;  Gray's  Restraints 
on  Alienation,  sec.  780.  But  the  defendant 
contends  that  as  Mrs.  I^ee  signed  the  deed, 
and  thereby  agreed  by  the  terms  of  her  cove- 
nant not  to  alien  her  estate,  and  as  plaintiff 
also  signed  the  deed,  and  thereby  assented 
to  the  covenant  restraining  Mrs.  Lee  from 
conveying  away  her  estate,  they  are  both  now 
estopped  to  violate  it,  as  they  escape  a  revo- 
cation of  the  limitations  by  Mrs  Smith  dur- 
ing her  lifetime  by  strictly  adhering  to  the 
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covenant,  and  should  not  be  allowed  to  take 
advantage  or  her  death  after  they  have  re- 
ceived the  benefit  of  the  gift  and  after  the 
power  of  revocation  is  gone.  This  would  en- 
force a  restriction  by  estoppel,  which  the  law 
declares  void.  The  covenant  was  a  "dead 
letter"  when  it  was  entered  into,  and  we  do 
not  think  it  can  be  vitalized  in  this  way. 
Because  Mrs.  Lee  did  not  convey  in  the  life- 
time of  her  mother,  and  not  until  thirty  years 
thereafter,  is  no  reason  why  the  parties  sliould 
be  estopped  for  not  observing  a  void  provision 
in  the  deed.  If  in  the  lifetime  of  her  mother 
Mrs.  Lee  had  aliened  her  estate,  there  is 
nothing  to  show  that  Mrs.  Smith  would  not 
have  assented  thereto,  notwithstanding  the 
restraint.  When  Mrs.  Smith  died  her  power 
of  revocation  ceased,  and  the  clause  of  re- 
straint on  alienation  being  void,  there  is 
nothing  to  prevent  a  conveyance  by  Mrs.  Lee 
of  her  interest.  We  can  discover  none  of  the 
elements  of  an  equitable  estoppel  in  the  case, 
and  nothing  more  than  the  exercise  of  a  legal 
right  to  part  with  her  life  estate  in  the 
land. 

[725]  The  defendant's  next  contention  is 
that  plaintiff  has  only  a  contingent;  interest, 
as  his  estate  is  liable  to  go  over  before  his 
death  without  issue  and  vest  in  Mrs.  Lillian 
A.  Springs,  wife  of  R.  C.  Springs,  the  other 
donees,  Anna  B.  Lee  and  W.  Bernard  Smith, 
having  died  without  issue.  But  Mrs.  Springs 
and  her  husband  have  conveyed  their  interest 
and  estate  to  the  plaintiff.  This  is  admitted; 
but  defendant  attacks  tlie  deed  upon  the 
ground  that  it  is  void,  as  it  conveys  only  a 
contingent  remainder  or  a  defeasible  fee. 
This  Court  has  frequently  held  that  such 
an  estate  may  be  conveyed.  Bodenhamer  v. 
Welch,  89  N.  C.  78;  Wright  v.  Brown,  116 
N.  C.  26,  22  S.  E.  313;  Brown  v.  Dail,  117 
N.  C.  41,  23  S.  E.  45;  Kornegay  v.  Miller, 
137  N.  C.  659,  60  S.  E.  315,  107  Am.  St.  Rep. 
605;  Cheek  v.  Walker,  138  N.  C.  446,  60  S. 
E.  863 ;  Beacom  v.  Amos,  161  N.  C.  357,  77  S. 
E.  407 ;  Hobgood  v.  Hobgood,  169  N.  C.  485,  86 
S.  E.  189 ;  Scott  V.  Henderson,  169  N.  C.  660, 
86  S.  E.  603.  We  said  in  Kornegay  v.  Miller, 
supra,  137  N.  C.  664:  "It  is  true,  as  stated 
in  the  argument,  that  a  possibility  cannot  be 
transferred  at  law.  But  by  a  possibility  we 
mean  such  an  interest  or  the  chance  of  suc- 
cession which  an  heir  apparent  has  in  his 
ancestor's  estate.  .  .  .  But  executory  de- 
vises are  not  considered  as  mere  possibilities, 
but  as  certain  interests  and  estates.  After 
citing  Goodtitle  v.  Wood,  Willes  (Eng.)  211, 
and  Jones  v.  Roe,  3  T.  R.  (Eng.)  93,  in  which 
may  be  found  an  interesting  review  of  the 
cases,  the  learned  judge  says:  'In  the  last 
case  the  judges  seem  to  have  considered  it  as 
settled  that  contingent  interests,  such  as  ex- 
ecutory devises  to  persons  who  were  certain, 
were  assignable.    They  may  be  assigned,  says 


Atherly,  p.  556,  both  in  real  and  personal 
estate,  and  by  any  mode  of  conveyance  by 
which  they  might  be  transferred,  had  they 
been  vested  remainders.'  It  is  true  that  the 
deed  in  that  case  was  sustained  upon  other 
grounds,  but  the  language  used  shows  the 
opinion  held  by  the  learned  and  eminent  judge 
who  wrote  for  Ruffin,  Gaston,  and  himself." 
And  in  Cheek  v.  Walker,  supra,  the  Court 
held,  as  appears  by  the  syllabus:  "Where 
a  father  devised  to  his  son  (the  plaintiff) 
certain  propperty,  and  by  a  codicil  provided 
if  his  son  'dies  unmarried  or  leaving  no 
children'  the  property  shall  go  to  certain 
relatives:  Held,  that  deeds  executed  by  said 
relatives  and  by  the  children  of  such  as  were 
dead,  conveying  to  the  plaintiff  'all  the  right 
which  they  now  have  or  may  hereafter  have' 
in  said  property,  vest  in  him  an  indefeasible 
title."  And  again:  "Contingencies,  which 
import  a  present  interest  of  which  the  future 
enjoyment  is  contingent,  are  devisable  and 
descendible,  and  may  be  the  subject  of  release 
in  certain  cases,  operating  as  an  estoppel 
on  the  heirs  and  effectual  as  a  valid  convey- 
ance." That  would  seem  to  be  our  case  exact- 
ly, and  there  are  others  of  those  above  cited 
which  are  strikingly  similar  in  their  facts. 
Mrs.  Springs  did  not  have  a  bare  possibility, 
as  assumed  by  defendant,  but  "a  certain  in- 
terest and  estate,"  subject,  it  is  true,  to  the 
happening  of  a  contingent  event,  but  never- 
theless sufficiently  certain,  or  rather  probable, 
to  make  it  the  subject  of  assignment  by  a 
proper  instrument  [726]  of  conveyance.  Un- 
like a  bare  possibility,  as  the  heir's  expectan- 
cy in  his  parent's  estate,  it  does  not  depend 
upon  the  mere  volition  of  any  one,  but  is  an 
interest  which  is  fixed  by  the  deed  or  will 
creating  it,  and  which  will  finally  vest  in  in- 
terest and  possession  if  the  event  takes  place. 
The  third  position  of  defendant  is  that  the 
legal  title  is  outstanding.  As  to  Mrs.  Lee's 
life  estate,  so  long  as  her  husband  lived,  it 
was  necessary  that  the  trust  for  her  separate 
use  and  maintenance  should  continue,  as  it 
was  then  active;  but  when  her  husband  died, 
and  the  disability  of  coverture  was  removed, 
and  there  was  no  longer  any  necessity  for  a 
trustee  to  protect  her  interest,  and  as  the 
trust  then  became  passive,  the  statute  execut- 
ed the  use  and  united  the  legal  and  equitable 
estates  in  her.  Cameron  r.  Hicks,  141  N.  C. 
21,  53  S.  E.  728,  7  L.RA«(N.8.)  407;  Per- 
kins V.  Brinkley,  133  N.  C.  154,  45  S.  E.  541; 
Springs  v.  Hopkins,  171  N.  C.  486,  88  S-  E. 
774.  "Where  the  use  is  executed  by  the  stat- 
ute, the  trustee  takes  no  estate  or  interest, 
both  the  legal  and  equitable  estates  vesting 
in  the  cestui  que  trust;  but  where  the  use 
is  not  executed,  the  legal  title  passes  to  the 
trustee.  The  extent  and  quality  of  the  estate 
taken  by  the  trustee  depends  largely  upon  the 
purposes  of  the  trust  and  the  duties  imposed 
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ihereby,  as  expressed  in  the  terms  of  the  in- 
strument creating  the  trust,  which  the  court 
will  so  far  as  possible  construe  to  best  ef- 
fectuate tiie  intention  of  the  creator.  The 
,esiate  of  the  trustee  is  commensurate  with 
the  powers  conferred  by  the  trust  and  the 
purposes  to  be  effectuated  by  it;  or,  in  other 
words,  the  trustee  takes  exactly  that  quantity 
of  interest,  wliatever  it  may  be,  which  the 
purposes  of  the  trust  and  its  proper  execu- 
tion may  require,  and  no  more;  and  the  pur- 
poses of  the  trust  being  executed,  the  trustee's 
estate  ceases,  the  title  passing  by  operation  of 
law  to  the  cestui  que  trust"    39  Cyc.  207. 

As  to  the  balance  of  the  estate,  viz.,  that 
given  defea$ibly  to  B.  Rush  Lee,  and  altema* 
tively,  upon  his  dying  without  issue,  to  Mrs. 
Lillian  Springs,  by  way  of  shifting  use  or 
conditional  limitation  (Smith  v.  Brisson,  90 
X.  C.  284 ) ,  there  is  no  necessity  that  the 
legal  estate  originally  vested  in  B.  K.  Smith, 
as  trustee,  should  continue  in  him  or  his 
heirs,  he  having  since  died,  because,  as  stated 
in  Komegay  v.  Miller,  supra,  and  Beacom  v. 
Amos,  supra,  the  three  estates,  the  life  estate 
of  Mrs.  Lee,  the  estate  given  to  B.  Hush  Lee 
in  remainder,  and  the  one  limited  over  to 
Mrs.  Springs,  have  all  united  in  the  plaintiff, 
and  the  original  estate  of  the  plaintiff  and 
that  of  Mrs.  Springs  have  thereby  been  di- 
vested of  their  contingent  character.  They 
have  all,  so  to  speak,  merged  in  one  and  the 
same  person,  and  no  trust  is  required  to  pre- 
serve any  contingent  remainder,  if  such  there 
was,  before  the  conveyances  were  executed. 
16  Cyc.  656.  The  estate  given  to  the  plaintiff 
by  the  deed  was  a  vested  one — subject,  it  is 
true,  to  be  divested  upon  the  happening  of 
the  contingency,  when  the  use  will  shift  to 
Mrs.  [727]  Springs;  but  nevertheless  a  vested 
one,  as  the  conditional  element  is  not  incor- 
porated into  the  description  of  the  gift  to  the 
remaindermen,  but  the  interest  is  fully  vest- 
ed and  a  clause  is  added  divesting  it,  which 
makes  it  a  vested  remainder.  Starnes  v.  Hill, 
112  N.  C.  1,  16  S.  E.  1011,  22  L.R.A.  598; 
Whitesides.v.  Cooper,  115  N.  C.  570,  20  S. 
£.  295;  2  Minor's  Institutes  814.  The  stat- 
ute executed  this  use,  or  transferred  the 
seizin  to  the  person  having  the  use. 

Tills  is  not  the  case  of  a  trustee  who  is 
appointed  to  preserve  contingent  remainders, 
43  we  have  shown.  Mr.  Perry,  in  his  work 
on  Trusts  (5  ed.)  sec.  378,  says:  "Executory 
devises  are  a  species  of  testamentary  disposi- 
tions allowed  by  courts  of  law,  and  when 
properly  exercised  they  pass  the  legal  estate 
or  interest  to  all  persons  in  favor  of  whom 
the  dispo^^itions  are  made.  They  are  devises 
to  take  cffi'ct  at  a  certain  time  in  the  future, 
or  upon  a  certain  event,  and  in  favor  of  cer- 
tain persons.  Limitations  by  way  of  spring- 
ing or  shifting  uses  are  similar  in  effect,  ex- 
<^ept  that  they  are  created  by  deeds  inter 
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vivost  and  are  based  upon  the  statute  of  uses. 
Whenever  the  event  happens  when  a  shifting 
or  springing  use  is  to  take  effect,  the  statute 
of  uses  vests  the  legal  seizin  and  ownership 
in  the  person  entitled  by  virtue  of  the  use." 

We  do  not  ignore  rules  of  law  in  construing 
deeds  and  other  instruments,  where  there  is 
doubt  as  to  the  intention,  and  construction 
is  necessary;  but  where  the  intention  is  clear- 
ly expressed,  a  rule  of  law  will  not  be  al- 
lowed to  defeat  it,  and  where  technical  lan- 
guage is  used,  we  presume  the  intention  to 
be  as  thus  expressed  and  as  the  law  con- 
strues it.  Wilkins  v.  Norman,  139  N,  C.  40, 
51  S.  E.  797.  But  in  any  view  taken  of  the 
deed,  the  construction  must  be  as  we  have 
stated  it.  It  is  said  in  2  Washburn  on  Real 
Property  (5  ed.)  p.  678,  marg.  p.  294:  ''In 
one  important  respect  the  law  as  to  future 
executory  uses,  answering  to  springing  and 
shifting  uses,  varies  from  that  relating  to 
contingent  remainders  by  the  way  of  uses 
as  it  stood  until  the  late  statutory  regulations 
upon  the  subject;  and  that  is,  as  to  the 
.  former  being  affected  by  the  changes  in  or 
destruction  of  the  estates  which  precede  them. 
It  is  only  necessary  to  repeat  that,  in  case 
of  a  contingent  remainder,  by  destroying  that 
upon  which  it  depends;  but  nothing  which 
the  owner  of  a  prior  limited  estate,  in  the 
case  of  a  springing  or  shifting  use,  can  do  can 
bar  or  affect  the  latter,  since  the  second  estate 
does  not  depend  upon  the  first." 

We  do  not  see,  therefore,  that,  under  our 
procedure,  the  trustee  was  a  necessary  party 
to  the  suit  for  a  reinvestment  of  the  land 
upon  the  uses  declared  in  the  deed,  as  he  had 
no  real  interest  in  it.  Smith  v.  Moore,  142 
N.  0.  277,  55  S.  E.  275,  7  L.R.A.(N'.S.)  684. 
The  plaintiff  and  Mrs.  Lillian  A.  Springs 
were  parties,  and  there  were  other  heirs  of 
Mrs.  Nancy  S.  Smith,  who  were  parties,  and 
all  vested  and  contingent  interests  were  rep- 
resented by  some  of  the  parties  to  the  suit. 
This  is  said  in  addition  to  the  fact  that  Mrs. 
Springs  [728]  has  conveyed  her  interest  to 
the  plaintiff  and  the  other  limitations  over 
have  been  defeated.  Smith  v.  Moore,  supra. 
The  trustee  had  nothing  to  do  but  to  hold 
the  legal  title,  and  when  it  became  unneces- 
sary to  do  this,  or  the  trust  ceased  to  be  ac- 
tive, the  statute  executed  the  use,  and  he, 
therefore,  had  no  interest  in  the  suit.  Smith 
V.  Proctor,  139  N.  C.  314,  61  S.  E.  889,  2 
L.R.A.(N.S.)  172;  Gomez  v.  Gomez,  81  Hun 
566,  31  N.  Y.  S.  206.  It  should  further  be 
said  that  the  limitation  over  to  the  use  of 
Mrs.  Carrie  E.  Smith  for  life  or  widowhood, 
with  remainder  to  the  right  heirs  of  the  don- 
or, has  been  defeated,  as  it  was  dependent  up- 
on an  event  which  did  not  happen,  viz.,  the 
death  of  both  Lillian  A.  and  W.  Bernard 
Smith,  in  the  lifetime  of  their  father,  W. 
MaoSmith,  and  Lillian  A.  Smith,  now  Mrs. 
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R.  C.  Springs,  survived  him.  Smith  v.  Moore, 
supra. 

We  cannot  adopt  the  suggested  view  that 
if  Mrs.  Springs  should  die  at  any  time  without 
issue  the  use  would  shift  to  the  heirs  of  Mrs. 
Nancy  S.  Smith,  Mrs.  Carrie  E.  Smith,  the 
life  tenant,  having  died.  The  estate  became 
absolute  in  Mrs.  Springs  upcm  her  surviving 
her  father,  and  this  was  the  clear  intention 
of  the  donor;  otherwise  she  would  have  ex- 
pressed her  intention  differently.  Both  the 
life  estate  of  Mrs.  Carrie  £.  Smith  and  the  re- 
mainder in  fee  of  the  heirs  were  made  de- 
pendent upon  the  death  of  Mrs.  Springs  in 
the  lifetime  of  her  father.  There  is  no  vio- 
lation of  the  rule  against  perpetuities,  as  the 
dying  of  each  party,  B.  R.  Lee  or  Lillian  A. 
Smith  (Mrs.  Springs)  without  issue,  means, 
under  our  statute  (Revisal,  sec.  1681)  a  dy- 
ing without  having  issue  living  at  the  time 
of  her  or  his  death. 

We  have  found  no  error  in  the  judgment 
of  the  court. 

Affirmed. 


NOTE. 


S^PRINGER 


v. 


ITaliditj  of  Conveyamee  of  Interegt  of 
One  Remaindennam  to  Another. 


In  the  reported  case  a  conveyance  by  one 
remainderman  to  another  is  held  to  be  valid, 
it  appearing  that  the  interest  of  the  grantee 
was  not  a  bare  possibility,  but  a  certain  in- 
terest and  estate  subject  to  the  happening  of 
a  contingent  event.  And  in  Kornegay  v. 
Miller,  137  N.  C.  659,  50  S.  E.  315,  107  Am. 
St.  Rep.  505,  a  conveyance  from  one  remain- 
derman to  another  was  held  to  be  valid  and 
to  give  the  grantee  an  equitable  title  to  the 
grantor's  interest,  it  appearing  that  though 
his  interest  was  a  contingent  remainder  the 
person  taking  was  certain. 

In  Obney  v.  Obney,  26  Pa.  Super.  Ct.  116, 
an  assignment  by  one  remainderman  to  an- 
other of  his  interest  in  a  mortgage  was  re- 
scinded it  appearing  that  the  consideration 
paid  for  the  assignment  was  grossly  inade- 
quate and  was  procured  on  the  false  and 
fraudulent  representation  by  the  assignee  as 
to  the  health  of  the  life  tenant. 
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Brokers  —  Power  to  Make  Contraot  of 
Sale. 

An  agreement  between  G.  and  S.  provided 
that  S.  was  to  be  at  the  expense  of  obtaining 
title  to  certain  land  from  the  government  and 
of  finding  a  purchaser,  and  as  compensation 
was  to  receive  one-half  of  the  proceeds  after 
paying  G.  $4  an  acre,  the  title  to  remain  in 
G.,  and  the  land  not  to  be  sold  for  less  than 
$8  an  acre,  and  that  should  the  land  not  be 
sold  within  one  year  the  title  should  be  fully 
vested  in  G.  Held,  that  such  contract  merely 
authorized  S.  to  find  a  purchaser  and  did  not 
authorize  him  to  make  a  contract  binding 
G.  to  sell,  since  where  real  estate  is  placed 
in  the  hands  of  an  agent  to  find  a  purchaser 
or  with  instructions  in  general  terms  "to 
sell,''  the  agent  is  not  authorized  to  enter 
into  a  contract  of  sale  binding  upon  the  prin- 
cipal. 

[See  note  at  end  of  this  case.] 

Appeal  —  Scope  of  Review  «»  Appeal 
from  Order  on  Demurrer. 

Where,  in  an  action  on  an  agent's  contract, 
a  motion  to  make  the  complaint  more  specific 
by  setting  forth  the  agreement  in  writing^ 
constituting  the  agent's  authority  was  grant- 
ed and  plaintiff  thereupon  amended  the  com- 
Slaint  by  setting  out  such  agreement  and  a 
emurrer  to  the  amended  complaint  was  sus- 
tained, the  sufficiency  of  the  amended  plead- 
ing is  the  only  question  on  appeal,  and 
whether  the  court  erred  in  granting  sucli 
motion  is  immaterial. 

Statute  of  Frauds  —  Contracts  Bequiri* 
ins  Writing  —  Broker's  Authority  to 
Sell. 

Under    Rev.    St.    1908,    §    2660,    providing 
that  no  estate  or  interest  in  lands  other  than 
leases  for   not  exceeding  one  year   shall   be 
created,  granted,  ete.,  unless  by  operation  of 
law  or  by  a  conveyance  in  writing  subscribed 
by  the  party  creating  it,  or  by  his  lawful 
agent  thereunto  authorized  by  writing,   sec- 
tion 2662,  requiring  contracts  for  the  sale  of 
the  land  to  be  in  writing  and  subscribed  by 
the  party  by  whom  the  sale  is  made,  section 
2663,  providing  that  such  instruments  may 
be  subscribed  by  such  party's  agent  lawfully 
authorized  by  writing,  and  section  2677  de- 
fining "conveyance"  as  used  in  that  chapter 
as  embracing  every  instrument  in  writing  ex- 
cept a  will  by  which  any  estate  or  interest 
in  lands  is  created,  aliened,  assigned,  or  sur- 
rendered, an  agent's  authority  to  contract  for 
the  sale  of  land  on  behalf  of  his  principal 
must  be  conferred  in  writing. 


SPRINGER  ▼.  CITY 

59  Colo. 
Brokers  —  Powers  —  Centraot  Stxiotly 
Censtmed. 

A  contract  of  agency  giving  power  to  sell 
laud  is  to  be  strictly  construed,  and  if  there 
is  any  doubt  whether  acts  of  the  agent  there- 
under are  within  his  delegated  powers,  they 
should  be  resolved  against  the  agent  and 
against  any  third  party  dealing  with  him. 

Duty  of  Inqtniry  as  to  Antbority. 

Parties  dealing  with  an  agent  assuming  to 
have  authority  to  sell  land  are  put  upon 
inquiry  to  ascertain  the  extent  of  his  au- 
thority. 

Error  to  District  Court,  Las  Animas 
county:    McHbndbik,  Judge. 

Action  for  specific  performance.  Benjamin 
F.  Springer,  plaintiff,  and  City  Bank  and 
Trust  Company,  executor  of  Allen  M.  Ghost 
€t  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  brings  error.  The  facts  are  stated 
in  the  opinion.    Affibmgd. 

Robert  T,  Yeaman  and  A.  C.  McChesney 
for  plaintiff  in  error. 

Frederic  Bumha/m  and  E,  B,  'Whitted  for 
defendants  in  error. 

[377]  Baujt,  J. — On  March  29th,  1909,  B. 
B.  Sopris  for  himself,  and  for  A.  M.  Ghost, 
assuming  to  act  as  agent  and  attorney  in 
fact  for  the  latter,  executed  an  agreement 
with  Benjamin  F.  Springer  for  the  sale  and 
conveyance  of  certain  lands  situate  in  Las 
Animas  County,  belonging  to  Ghost,  for  $16,- 
400;  receipt  of  $200  on  the  contract  is  ac- 
knowledged by  Sopris.  Springer  brought  this 
action  for  specific  performance. 

A  motion  to  make  the  complaint  more 
specific,  by  requiring  plaintiff  to  set  forth  an 
agreement  in  writing  previously  entered  into 
between  Ghost  and  Sopris,  concerning  this 
property,  which  is  the  sole  authority  of  Sopris 
for  executing  [378]  the  agreement  with 
Springer,  was  interposed,  sustained  and  the 
complaint  amended  accordingly.  The  pro- 
vision of  the  contract  between  Sopris  and 
Ghost  which  concerns  us  in  determining  the 
case,  is  as  follows: 

*'Now  therefore  this  agreement  by  and  he- 
tween  the  parties  aforesaid  Witnesseth: 
That  said  Sopris  is  to  be  at  the  entire  ex- 
pense of  obtaining  title  to  said  land  from  the 
U.  S.  Govt.,  and  also  of  finding  a  purchaser 
and  selling  the  same,  and  as  compensation  for 
such  service  is  to  receive  one-half  of  the  pro- 
ceeds of  such  sale  remaining  after  paying 
said  Ghost  the  sum  of  Four  (4)  Dollars  per 
acre  for  all  land  furnished  as  aforesaid,  and 
the  other  half  shall  belong  to  said  Ghost; 
the  title  to  said  lands  shall  remain  in  said 
Ghost  and  shall  not  be  sold  by  said  Sopris 
for  less  than  Eight  (8)  Dollars  per  acre. 
Should  said  linds  thus  selected  be  not  sold 
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within  the  period  of  one  year  after  the  al- 
lowance of  the  entries  by  the  General  Land 
Ofiice  at  Washington  then  the  interest  of 
said  Sopris  shall  cease  therein,  and  this  agree- 
ment shall  thereafter  be  void  and  the  title 
to  said  lands  be  fully  vested  in  said  Ghost.'* 

A  general  demurrer  to  the  amended  com- 
plaint was  sustained,  plaintiff  declined  to 
further  amend,  and  judgment  of  dismissal 
was  entered,  which  he  brings  here  for  review 

The  City  Bank  and.  Trust  Company  is  sub- 
stituted for  defendant  Allen  M.  Ghost,  de- 
ceased, as  executor  of  his  last  will  and  testa- 
ment, and  Mrs.  £.  E.  Whitted  for  defendant 
Ada  M.  Ghost,  deceased,  as  sole  heir.  The 
other  defendants  in  error  are  persons  to 
whom  Ghost  subsequently  gave  deeds  for  por- 
tions of  the  land  in  question. 

The  first  matters  urged  for  reversal  is  that 
the  court  erred  in  requiring  plaintiff  to  set 
out  in  his  complaint  the  agreement  between 
Sopris  and  Ghost.  That  is  a  matter  which 
has,  and  can  have,  no  bearing  on  this  review. 
If  plaintiff  had  declined  to  amend,  and  had 
stood  by  his  original  complaint,  and  brought 
the  case  here  upon  that. proposition,  then  he 
could  have  had  tl^e  judgment  of  this  oourt 
upon  the  [379]  su^ciency  of  his  original 
complaint.  But  having  amended  by  setting 
out  in  haec  verba  the  Ghost-Sopris  contract, 
and  a  demurrer  to  the  amended  complaint 
having  been  sustained,  the  question  now  turns 
solely  upon  the  sufficiency  of  the  amended 
pleading. 

The  statutes  provide  that  an  authority  such 
as  Sopris  assmned  to  exercise  in  signing  the 
agreement  with  Springer,  as  agent  and  at- 
torney in  fact  of  Ghost,  must  be  conferred  in 
writing: 

'*No  estate  or  interest  in  lands,  other  than 
leases  for  a  term  not  exceeding  one  year,  nor 
any  trust  or  power  over  or  concerning  lands, 
or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surren- 
dered or  declared,  unless  by  act  or  operation 
of  law,  or  by  deed  or  conveyance  in  writing, 
subscribed  by  the  party  creating,  granting, 
assigning,  surrendering  or  declaring  the  same, 
or  by  his  lawful  agent,  thereunto  authorized 
by  writing."     §  2660,  R.  S.  1908. 

"Every  contract  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  any 
lands  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or-  some  note  or  memoran- 
dum thereof,  expressing  the  consideration,  be 
in  writing,  and  be  subscribed  by  the  party 
by  whom  the  lease  or  sale  is  to  be  made." 
§  2662,  R.  S.  1908. 

"Every  instrument  required  to  be  subscribed 
by  any  party  under  the  last  preceding  sec- 
tion, may  be  subscribed  by  the  agent  of 
such  party,  lawfully  authorized  by  writing." 
§  2663,  R.  S.  1908. 
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"The  term  'Conveyance,'  as  used  in  this 
chapter,  shall  be  construed  to  embrace  every 
instrument  in  writing,  except  a  last  will  and 
testament,  whatever  may  be  its  form  and  by 
whatever  name  it  may  be  known  in  law,  by 
which  any  estate  or  interest  in  lands  is 
created,  aliened,  assigned  or  surrendered." 
§  2677,  R.  S.  1908. 

It  is  settled  law  that  a  contract  of  agency 
giving  power  to  sell  real  estate  is  to  be  strict- 
ly construed.  Nippel  v.  [380]  Hammond,  4 
Colo.  211;  Field  v.  Small,  17  Colo.  386,  30 
Pac.  1034;  Rundal  v.  Cutting,  18  Colo.  337, 
32  Pac.  994;  Malone  v.  McCuUough,  16  Colo. 
460,  24  Pac.  1040;  Sullivan  v.  Leer,  2  Colo. 
App.  141,  29  Pac.  817;  Supeer  v.  Craig,  16 
Colo.  478,  27  Pac.  891;  Downing  Inv.  Co.  v. 
Coolidge,  46  Colo.  345,  104  Pac.  392;  John- 
son V.  Lennox,  55  Colo.  125,  133  Pac.  744;  In 
Johnson  v.  Lennox,  supra,  at  page  129  of  55 
Colo,  at  page  746  of  133  Pac,  it  is  said : 

'The  statute  in  such  case  and  the  decisions 
of  the  courts  relating  to  the  form  and  suf- 
ficiency of  authority  of  agents  must  be  Con- 
trolling, as  against  third  parties.  It  is  the 
rule  of  law  that  the  authority  of  an  agent 
conferring  power  to  execute  an  executory  con- 
tract for  the  sale  of  real  estate  must  be  in 
writing,  and  that  the  agent  must  be  given 
therein  specific  authority  to  do,  either  the 
general  business  of  his  principal,  or  the  par- 
ticular thing  which  he  assumed  to  do.  Also, 
that  the  burden  is  put  on  the  plaintiff  who 
sues  upon  a  contract  thus  executed,  to  show 
that  the  person  who  signed  the  contract  as 
agent,  was  authorized,  not  only  to  negotiate 
the  sale,  but  also  to  conclude  in  writing  a 
binding  contract  within  the  terms,  conditions 
and  limitations  expressed  in  the  contract 
sued  on.  Such  an  agent  must  strictly  pur- 
sue his  authority;  and  any  person  dealing 
with  him  is  bound  at  his  peril  to  learn  the 
extent  of  that  authority." 

If  there  is  any  doubt  whether  the  acts  of 
an  agent  under  such  a  contract  are  within 
his  delegated  powers,  they  should  be  resolved 
against  the  agent,  and  against  any  third 
party  dealing  with  him  under  the  power,  the 
latter  being  put  upon  inquiry  to  ascertain 
the  extent  of  the  authority  of  the  agent. 

An  examination  of  the  contract  between 
Ghost  and  Sopris  shows  that  the  only  author- 
ity which  Sopris  had  was  to  find  and  present 
to  Ghost  a  purchaser  ready,  able  and  willing 
to  pay  at  least  eight  dollars  an  acre  for  the 
land,  that  is,  Sopris  had  authority  to  find 
a  purchaser,  and  negotiate  generally  for  a 
sale,  but  no  express  or  implied  authority  to 
make  a  contract  binding  Ghost  to  sell  upon 
terms  is  given.  [381]  Instead  of  pursuing 
the  authority  which  by  tbe  contract  he  had, 
Sopris  undertook  to  make  and  execute  in 
the  name  of  Ghost  a  binding  contract  of  sale, 
providing   for   the   conveyance  to   Springer, 


fixing  the  price,  terms  of  payment,  and  the 
settlement  of  all  the  details  of  transfer.  Aa 
agent  who  deals  in  this  manner  can  do  so^ 
and  bind  his  principal,  only  upon  clear  writ- 
ten authority,  or  upon  necessary  implication 
arising  from  such  authority.  The  authority 
of  Sopris  to  bind  Ghost  is  to  be  measured 
by  the  terms  of  his  contract  with  the  latter^ 
which  in  this  case  utterly  fails,  either  ex- 
pressly or  otherwise,  to  confer  the  power 
which  he  undertook  to  exercise.  It  is  a  gen- 
eral rule  that  where  real  estate  is  placed  in 
the  hands  of  an  agent,  either  verbally  or  bv 
written  instrument,  to  find  a  purchaser,  or 
with  instructions  in  general  terms  to  sell, 
the  agent  is  not  thereby  authorized  to  enter 
into  a  contract  of  sale  binding  upon  tlie 
owner,  as  in  either  instance  the  agent's  au- 
thority extends  only  to  finding  a  purchaser 
acceptable  to  the  owner,  and  to  negotiating 
a  sale  generally  between  such  purchaser  and 
the  owner.  The  use  of  the  words  ''to  seir' 
in  such  case  is  held  to  mean  no  more  than 
to  authorize  the  agent  to  find  a  purchaser. 
This  doctrine  is  firmly  settled  in  this  juris- 
diction, as  indicated  by  the  following  au- 
thorities: Winch  y.  Edmunds,  34  Colo.  359, 
83  Pac.  632;  Malone  ▼.  McCuUon^,  supra; 
Sullivan  v.  Leer,  supra;  Speer  v.  Craig, 
supra;  Johnson  v.  Lennox,  supra.  The  fol- 
lowing authorities  from  other  jurisdictions 
fully  support  this  proposition.  Campbell  v. 
Galloway,  148  Ind.  440,  47  N.  E.  818 ;  Brand- 
rup  V.  Britten,  11  N.  D.  376,  92  N.  W.  454 ; 
^Milne  v.  Kleb,  44  N.  J.  Eq.  378,  14  Atl.  646; 
Lawaon  v.  King,  66  Wash.  15,  104  Pac.  1118; 
Grant  v.  Ede,  85  Cal.  418,  24  Pac.  890,  20 
Am.  St.  Rep.  237;  Scully  v.  Book,  3  Wash. 
182,  28  Pac.  556;  Armstrong  v.  Lowe,  76 
Cal.  616,  18  Pac.  759;  Larson  v.  0'Hara> 
98  Minn.  71,  107  N.  W.  821,  116  Am.  St. 
Rep.  342,  8  Ann.  Cas.  849,  and  cases  cited. 

Sopris  not  having  authority  to  execute  the 
contract  in  question  for  Ghost,  and  Springer 
being  charged  in  law  with  [382]  knowledge 
of  such  lack  of  authority,  the  supposed  con- 
tract is  in  fact  no  contract,  and  not  enforce- 
able on  any  theory. 

Judgment  affirmed. 

Gabbert,  C.  J.,  and  White,  J.,  concur. 

Rehearing  denied  June  7,  1915. 
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Power  of  Real  Estate  Broker  to  Mako 
Contraet  of  Sale. 

Introductory,  523. 

General  Rule,  523. 

Contraiy  Doctrine,  524. 

Necessity  for  Written  Authority,  524. 

Ratification  of  Unauthorized  Contract,  526. 

Miscellaneous,  526. 


SPRINGER  ▼.  CITY 

B9  Colo. 

Introductory. 

The  earlier  cases  passing  on  the  power  of 
a  real  estate  broker  to  make  a  contract  of 
sale  are  collated  in  the  notes  to  Larson  ▼. 
O'Hara,  as  reported  in  8  Ann.  Cas.  849,  and 
116  Am.  St.  Kep.  342.  This  note  presents 
the  recent  cases  on  that  subject. 

General  Rule. 

It  is  well  settled  that  where  real  estate 
is  placed  in  the  hands  of  a  broker  to  find  a 
purchaser,  or  with  instructions  in  general 
terms  to  sell,  the  broker  is  not  thereby  au- 
thorized to  enter  into  a  contract  for  the  sale 
of  the  property  which  will  bind  the  owner, 
as  in  either  instance,  his  authority  extends 
only  to  finding  a  purchaser  acceptable  to  the 
owner  and  to  negotiating  a  sale  generally  be- 
tween the  purchaser  and  the  owner.  In  this 
connection,  the  use  of  the  words  "to  sell" 
is  held  to  mean  no  more  than  to  authorize 
the  agent  to  find  a  purchaser. 

Alabaina. — Minto  v.  Moore,  1  Ala.  App. 
556,  55  So.  642;  Davis  T.  Clausen,  2  Ala. 
App.  378,  57  So.  79. 

California. — Stemler  ▼.  Bass,  153  Cal.  791, 
96  Pac.  809;  Fritz  v.  Mills,  170  Cal.  449, 
150  Pac.  375;  Church  v.  Collins,  18  Cal.  App. 
745,  124  Pac.  552.  See  also  Bacon  y.  Davis, 
9  Cal.  App.  83,  98  Pac.  71. 

Colorado. -^ee  Johnson  v.  Lennox,  55  Colo. 
125,  133  Pac.  744.    And  see  the  reported  case. 

Ptorida.—miode  v.  Gallat,  70  So.  471.  See 
also  Wiggins  ▼.  Wilson,  55  Fla.  346,  45  So. 
1011. 

Georgia. — Johnson  v.  American  Freehold 
Land  Mortg.  Co.  Ill  Ga.  490,  36  S.  £.  614. 

Illinois. — Jones  v.  Howard,  234  111.  404,  84 
N.  E.  1041 ;  ITiorne  v.  Jung,  253  111.  584,  97 
N.  E.  1073. 

Iowa. — Nelson  v.  Western  Union  Tel.  Co. 
162  la.  50,  143  N.  W.  833;  Dodd  v.  Groos, 
156  N.  W.  846. 

Kcmsas. — Adams  ▼.  Carlton,  77  Kan.  646, 
95  Pac.  390;  Manker  v.  Tough,  79  Kan.  46, 
17  Ann.  Cas.  208,  98  Pac.  792,  19  L.R.A. 
(N.S.)  676.  See  also  Helling  v.  Darby,  71 
Kan.  107,  79  Pac.  1073. 

Louisiofna. — ^Dey  v.  Neeken,  131  La.  164,  59 
So.  104. 

iftnfif«o*a.— Stein  v.  Waite,  126  Minn.  157, 
148  N.  W.  49. 

TJebraaka. — See  Whltehouse  v.  Gerdis,  95 
Neb.  228,  146  N.  W.  338. 

"Sew  Jersey. — ^Tyrrell  v.  O'Connor,  56  N.  J. 
Eq.  448,  41  Atl.  674;  Stengel  v.  Sergeant, 
74  N.  J.  Eq.  20,  68  Atl.  1107. 

"New  York. — Rowland  v.  Hall,  121  App. 
Div.  459,  106  N.  Y.  S.  56;  Stone  v.  U.  S. 
Title  Guaranty,  etc.  Co.  359  App.  Div.  679, 
144  N.  Y.  8.  849. 

Ofcio.— Weatherhead  v.  Ettinger,  78  Ohio 
St.  104,  84  N.  E.  698,  17  L.R.A.(N.S.)  210; 
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Spengler  ▼.  Sonnenberg,  88  Ohio  St.  192,  Ann. 
Cas.  1914D  1083,  102  N.  E.  737,  52  L.R.A. 
(NjS.)   610. 

Oklahoma. — Gault  Lumber  Co.  v.  Pyles,  19 
Okla.  445,  92  Pac.  175;  Levy  v.  Yarbrough, 
41  Okla.  16,  136  Pac.  1120.  See  also  Fay 
V.  Sullens,  15  Okla.  171,  81  Pac.  426. 

Oregon. — Flegel  v.  Dowling,  54  Ore.  40,  19* 
Ann.  Cas.  1169,  102  Pac.  178,  135  Am.  St. 
Rep.  812;  Chick  v.  Bridges,  66  Ore.  1,  Ann. 
Cas.  1912B  1293,  107  Pac.  478. 

South  Carolina. — Shillinglaw  v.  Sims,  8ff 
S.  C.  76,  67  S.  E.  906. 

South  Dakota. — Watters  v.  Dancey,  23  S. 
D.  481,  122  N.  W.  430,  139  Am.  St.  Rep. 
1071;  Purkey  v.  Harding,  23  S.  D.  682,  123 
N.  W.  69. 

re»a«.— Robertson  v.  Allen,  184  Fed.  372,. 
107  C.  C.  A.  254.  See  Shirley  v.  Coffin,  103 
Tex.  637,  131  S.  W.  404. 

Washington. — ^Armstrong  v.  Oakley,  23 
Wash.  122,  62  Pac.  499;  Samson  v.  Beule, 
27  Wash.  557,  68  Pac.  180;  Monk  v.  Diiell, 
41  Wash.  403,  83  Pac.  313;  Sylliaasen  v. 
Hanson,  48  Wash.  608,  94  Pac.  187;  Foss 
Inv.  Co.  V.  Ater,  49  Wash.  446,  95  Pac.  1017 ; 
Hardinger  v.  Columbia,  60  Wash.  405,  97 
Pac.  445;  Hutchins  v.  Wertheimer,  61  Wash. 
539,  99  Pac.  577;  Lawson  v.  King,  66  Wash. 
16,  104  Pac.  1118;  McLeod  v.  Morrison,  66 
Wash.  683,  120  Pac.  528,  38  L.R.A.(N.S.> 
783.  See  also  Degginger  v.  Martin,  48  Wash. 
1,  92  Pac.  674. 

Canada. — Peacock  v.  Wilkinson,  61  Can. 
Sup.  Ct.  319,  8  West.  W.  Rep.  600,  23  Do- 
minion L.  Rep.  197,  affirming  7  Sask.  259,  7 
West.  W.  Rep.  85,  18  Dominion  L.  Rep.  418; 
Doyle  v.  Martin,  3  Alberta  L.  Rep.  184,  14 
West.  L.  Rep.  666;  Good  v.  Bescoby,  23  Mani- 
toba 603;  Bradley  v.  Elliott,  11  Ont.  L.  Rep. 
398;  Boyle  v.  Grassick,  6  N.  W.  Ter.  232,  2 
West.  L.  Rep.  284,  reversing  2  West.  L.  Rep. 
99;  Havner  v.  Weyl,  5  Sask.  201,  21  West. 
L.  Rep.  800,  2  West.  W.  Rep.  748,  5  Dominion 
L.  Rep.  141,  appeal  dismissed  3  West.  W. 
Rep.  203;  Schaefer  v.  Millar,  6  Sask.  395,  23 
West.  L.  Rep.  913,  11  Dominion  L.  Rep.  417, 
affirming  22  West.  L.  Rep.  745,  8  Dominion 
L.  Rep.  706;  Williams  v.  Klingel,  23  West. 
L.  Rep.  (Sask.)  67,  9  Dominion  L.  Rep.  871. 
Compare  Standard  Realty  Co.  v.  Nicholson, 
24  Ont.  L.  Rep.  46,  19  Ont.  W.  Rep.  373. 

Thus  in  Record  v.  Littlefield,  218  Mass. 
483,  106  N.  E.  142,  wherein  it  appeared  that 
an  owner  orally  instructed  a  broker  to  find  a 
purchaser  for  certain  property,  and  later  the 
broker  informed  him  that  a  purchaser  on  the 
terms  stipulated  had  been  found,  it  was  held 
that  the  owner's  direction,  then  given,  "It  is 
all  right,  go  ahead,"  did  not  include  author- 
ity to  make  a  contract  in  writing  in  accord- 
ance with  the  proposed  terms  of  sale  which 
would  bind  the  owner.  In  Fritz  v.  Mills,  170 
Cal.  449,  150  Pac.  375,  wherein  it  appeared 
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that  the  only  authority  given  a  real  estate 
agent  consisted  of  a  letter  written  by  the 
owner  of  certain  property  asking  him  "to  try 
and  find  a  purchaser  for  the  property/'  and 
informing  him  that  he  could  obtain  the  key 
to  the  house  at  a  certain  office  if  he  desired 
to  show  it  to  a  purchaser,  it  was  held  that 
the  letter  did  not  authorize  him  to  execute 
any  agreement  for  the  sale  of  the  property. 
In  Cram  v.  Long,  154  Wis.  13,  142  N.  W. 
267,  a  letter  from  the  owner  of  certain  prop- 
erty containing  a  bare  statement  of  the  price 
for  which  he  would  sell  was  held  to  confer 
no  authority  on  the  agent  to  enter  into  a 
written  contract  for  the  sale  of  the  property, 
or  even  to  act  as  the  owner's  agent  to  secure 
a  purchaser  for  the  property.  In  Harris  v. 
Beynolds,  17  N.  D.  16,  114  N.  W.  369,  it 
appeared  that  certain  real  estate  brokers 
wrote  an  owner  asking  for  information  as  to 
his  ownership  of  the  land  and  his  lowest 
price  and  best  terms,  adding:  "There  are  a 
few  buyers  coming  in  here  this  fall,  and  we 
might  be  able  to  sell  it  for  you  if  the  price 
and  terms  are  right."  In  reply  the  owner 
stated  that  he  owned  the  land,  and  would 
sell  for  $10  per  acre,  part  cash  and  balance 
on  time«  but  he  made  no  reference  to  the 
statement  in  the  brokers'  letter  to  the  effect 
that  they  might  be  able  to  sell  the  land  for 
him.  It  was  held  that  the  owner  had  not 
thereby  constituted  the  brokers  his  agents 
to  sell  the  land  or  even  to  procure  a  pur- 
chaser. In  Ross  V.  Craven,  84  Neb.  520,  121 
N.  W.  451,  it  was  held  that  a  letter  from  an 
owner  to  a  broker  constituted  an  offer  to  sell 
and  stated  the  terms  of  sale,  but  did  not  au- 
thorize the  agent  to  bind  the  owner  in  a  con- 
tract for  the  sale  of  the  land.  Likewise,  in 
Riley  v.  Grant,  16  S.  D.  553,  94  N.  W.  427, 
it  appeared  that  an  agent  wrote  the  owner  of 
certain  land  asking  for  its  present  price  and 
stating  in  substance  tliat  he  could  find  a  ten- 
ant for  the  premises,  and  that  it  was  a  good 
time  to  sell  it  if  he  wished  to  do  so.  The 
owner  replied,  giving  tlie  price  and  also  say- 
ing: "If  you  can  sell  it  or  rent  it  let  me 
know  as  soon  as  possible;  will  do  what  is 
right  for  your  trouble."  It  was  held  that  the 
correspondence  was  insufficient  to  sustain  the 
conclusion  that  the  agent  was  authorized  to 
make  a  contract  for  the  sale  of  the  land. 

While  the  power  of  a  real  estate  broker  or 
agent  ordinarily  extends  only  to  finding  a 
purchaser,  it  has  been  held  that  if  the 
language  used  by  the  parties  or  in  the  in- 
strument with  reference  to  his  employment, 
regarded  in  the  light  of  surrounding  circum- 
stances, clearly  shows  that  the  broker  is  au- 
thorized to  contract  for  the  sale  of  the  prop- 
erty, the  contract  may  be  enforced  against 
the  owner.  Jasper  v.  Wilson,  14  X.  M.  482, 
94  Pac.  951,  23  L.R.A.(X.S.)  982;  Combes 
V.  Adams,  150  X.  C.  64,  63  S.  E.  186;  Don- 


nell  y.  Currie  (Tex.),  131  S.  W.  88.  And  so, 
where  the  language  expressly  gives  the  broker 
the  right  to  sell  on  stipulated  terms  and  not 
merely  to  find  a  purchaser,  the  necessary  in- 
ference is  that  he  may  do  that  which  is  es- 
sential to  effect  the  sale  and  so  may  enter 
into  a  contract  of  sale  binding  on  the  owner, 
provided,  of  course,  he  does  not  act  in  excess 
of  the  authority  so  conferred.  Hedrick  v. 
Donovan,  248  111.  479,  94  N.  E.  144;  Clark 
V.  Rett,  150  la.  707,  130  N.  W.  791 ;  Woods  v. 
Wilson  (la.)  158  N.  W.  495;  Peterson  v. 
O'Connor,  106  Minn.  470,  119  N.  W.  243,  130 
Am.  St.  Rep.  618.  In  Harrison  v.  Rice,  78 
Neb.  654,  111  N.  W.  594,  affirmed  on  rehear- 
ing, 78  Neb.  659,  114  N.  W.  151,  it  was  held 
that  certain  letters  from  the  owner  to  an 
agent  gave  the  latter  the  power  to  enter  into 
a  contract  for  the  sale  of  the  land.  In 
Weaver  v.  Snively,  73  Neb.  35,  102  N.  W. 
77,  it  appeared  that,  in  answer  to  an  inquiry 
of  a  broker,  the  owner  wrote  him,  as  follows: 
"Your  favor  of  the  15th  at  hand  making  in- 
quiry about  my  farm  in  Neb.,  the  northwest 
quarter,  sec.  20,  township  22-^.  I  still  have 
and  would  sell  for  $3,000  cash,  net  to  me  or 
$3,200  on  time  one-third  down  and  the  back 
payments  secured  by  first  mortgage,  the  man 
that  sells  it  will  have  to  get  his  commission 
out  of  the  man  that  buys,  etc."  It  was  held 
that  the  broker  was  given  authority  to  sell 
the  land  and  therefore  to  enter  into  a  con- 
tract for  the  sale  thereof. 

Contrary  Doctrine* 

In  some  jurisdictions,  however,  the  rule  is 
that  where  authority  is  given  in  general 
terms  to  a  real  estate  broker  to  sell  property, 
the  implied  power  to  do  everything  necessary 
to  effect  a  sale  is  thereby  included,  and  there- 
fore the  broker  is  empowered  to  enter  into  a 
contract  of  sale  on  behalf  of  the  owner. 
Godsey  v.  Standifer,  101  S.  W.  921,  31  Ky. 
L.  Rep.  44;  Lawson  v.  Williams  (Ky.)  115 
S.  W.  730;  Vermont  Marble  Co.  v.  Mead,  85 
Vt.  20,  80  Atl.  852. 

Necessity  for  Written  Authority. 

In  some  jurisdictions  it  has  been  held  that 
the  power  to  enter  into  a  contract  of  sale 
may  be  conferred  on  a  real  estate  broker  or 
agent  by  parol,  for  the  reason  that  the  stat- 
ute of  frauds  does  not  apply  to  the  contract 
of  employment,  but  only  to  the  execution  of 
the  sale.  Beekman  v.  Sonntag  Inv.  Co.  67 
Fla.  293,  64  So.  948;  Brandon  v.  Pritchett. 
126  Ga.  286,  7  Ann.  Cas.  1C93,  55  S.  E.  241 : 
Monroe  v.  Bailey,  145  Ky.  794,  141  S.  W. 
412;  Whitworth  v.  Pool,  96  S.  W.  8S0,  29 
Ky.  L.  Rep.  1104;  Godsey  v.  Standifer.  101 
S*  W.  921,  31  Ky.  L.  Rep.  44;  Lawson  v.  Wil- 
liams  (Ky.)  115  S.  W.  730;  Record  v.  Little- 
field,  218  Mass.  483,  106  N.  E.  142;  Terrell 
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V.  O'Connor,  56  N.  J.  Eq.  448,  41  Atl.  674; 
Brown  v.  Honiss,  74  K.  J.  L,  601,  68  Atl. 
150;  Campbell  v.  Hough,  73  Eng.  J.  Eq.  601, 
08  Atl.  759;  Wellraan  v.  Horn,  167  N.  C.  170, 
72  S.  E.  1010;  Houston  Oil  Co.  v.  Payne 
(Tex.)  164  S.  W.  886;  Peirce  v.  Wheeler,  44 
Wash.  326,  87  Pac.  361 ;  Degginger  v.  Martin, 
48  Wash.  1,  92  Pac.  674.  See  also  Irvin  v. 
Thompson,  4  Bibb.  (Ky.)  295;  Baker  v.  Kil- 
bum,  77  Misc.  624,  137  N.  Y.  S.  512;  Wood 
V.  Wise,  163  App.  Div.  223,  137  N.  Y.  S. 
1017,  appeal  to  Court  of  Appeals  granted  153 
App.  Div.  918,  138  N.  Y.  S.  1160;  Merritt  v. 
Adams  County  Land,  etc.  Co.  29  N.  D.  496, 
151  N.  W.  11;  McLeod  v.  Morrison,  66  Wash. 
683,  120  Pac.  528,  38  L.R.A.(N.S.)  783. 
Thus,  it  has  been  said:  "The  statute  of 
frauds  requires  certain  contracts  to  be  in 
writing,  but  there  is  no  provision  in  that 
statute  requiring  the  authority  of  an  agent 
to  make  the  contract  to  be  also  in  writing. 
The  general  rule  in  England  aa  well  as  in 
America  was  and  is,  that,  although  a  con- 
tract for  the  sale  of  land  must  be  in  writing, 
an  agent  may  be  appointed  by  parol  to  make 
the  contract,  the  general  rule  being  that,  un- 
less the  statute  expressly  requires  the  author- 
ity to  be  in  writing,  an  agent  may  be  au- 
thorized by  parol  to  make  a  contract  for  the 
f^le  of  land.  ...  In  some  states  statutes 
have  been  passed  which  require  the  authority 
of  an  agent  to  make  a  sale  of  land,  or  other 
contracts  within  the  purview  of  the  statute 
of  frauds,  to  be  in  writing.  In  the  absence 
of  such  a  statute  the  common  law  prevails; 
and  while  the  contract  or  the  sale  of  land, 
to  be  enforceable,  must  be  In  writing  signed 
by  the  party  to  be  charged,  or  by  some  one 
duly  authorized  by  him,  the  authority  of  the 
agent  to  sign  the  writing  may  be  created  by 
parol.  ...  If  there  is  no  such  statute, 
the  rule  of  the  common  law,  which  allowed 
the  agent  to  be  appointed  by  parol,  is  still 
the  law  of  this  state.  There  is  no  statute  in 
this  state  changing  the  common-law  rule.'' 
Brandon  v.  Pritchett,  supra.  Not  only  must 
the  parol  authority  be  clearly  and  decisively 
shown,  but  it  must  appear  that  the  agent  had 
authority  to  make  all  of  the  terms  for  his 
principal  which  he  incorporated  into  the 
agreement  to  convey.  Campbell  v.  Hough,  73 
N.  J.  Eq.  601,  68  Atl.  759;  Stengel  v.  Ser- 
geant, 74  N.  J.  Eq.  20,  68  Atl.  1107;  Spengler 
V.  Sonnenberg,  88  Ohio  St.  192,  Ann.  Cas. 
1914D  1083,  102  N.  E.  737,  52  L.R.A.(N.S.) 
510;  Degginger  v.  Martin,  48  Wash.  1,  92 
Pac.  674.  See  also  Sylliaasen  v.  Hanson,  48 
Wash.  608,  94  Pac.  187;  Doyle  v.  Martin,  3 
Alberta  L.  Rep.  184,  14  West.  L.  Rep.  666. 

In  other  jurisdictions  it  has  been  held  that 
a  real  estate  broker  or  agent  must  be  author- 
ized in  writing  by  the  owner  of  the  property, 
10  order  to  make  a  valid  contract  of  sale 
thereof  binding  on  the  latter,  either  because 
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of  an  express  provision  in  the  statute  of 
frauds  or  because  of  the  construction  placed 
thereon. 

Alabama, — ^Tliompson  v.  New  South  Coal 
Co.  135  Ala.  630,  34  So.  31,  93  Am.  St.  Rep. 
49,  62  L.R.A.  551. 

California. — Church  v.  Collins,  18  Oal.  App. 
745,  124  Pac.  552. 

Colorado, — Johnson  v.  Lennox,  65  Colo.  126, 
133  Pac.  744;  Newman  v.  Tibbitts,  27  Colo. 
App.  325,  149  Pac.  266.  And  see  the  reported 
case. 

Illinois, — Fletcher  v.  Underwood,  240  111. 
554,  88  N.  E.  1030;  Kelly  v.  Fischer,  263 
III.  184,  105  N.  E.  21;  Bruns  v.  Huseman, 
266  111.  212,  107  N.  E.  462;  Mitchell  v.  Chi- 
cago Art  Institute,  269  111.  381,  109  N.  E. 
1008.  See  also  Koenig  y.  Dohm,  209  111.  468, 
70  N.  E.  1061 ;  Cowan  v.  Curran,  216  111.  598, 
75  N.  E.  322;  Vaughn  v.  Slater,  147  111.  App. 
441. 

Kansas. — Adams  v.  Carlton,  77  Kan.  546, 
96  Pac.  390. 

Michigan. — Detroit,  etc.  R.  Co.  v.  Hartz, 
147  Mich.  354,  110  N.  W.  1089,  13  Detroit 
Leg.  N.  1086. 

Minnesota. — Newlin  v.  Hoyt,  91  Minn.  409, 
98  N.  W.  323;  Power  v.  Immigration  Land 
Co.  93  Minn.  247,  101  N.  W.  161;  Thomas 
V.  Rogers,  108  Minn.  132,  121  N.  W.  630, 
133  Am.  St.  Rep.  421;  Matteson  v.  U.  S.  etc. 
Co.  112  Minn.  190,  127  N.  W.  629,  affirmed 
on  rehearing  127  N.  W.  997. 

Missouri. — Johnson  v.  Fecht,  185  Mo.  335, 
83  S.  W.  1077 ;  Lindhorst  v.  St,  Louis  Protes- 
tant Orphan  Asylum,  231  Mo.  379,  132  S. 
W.  666;  Young  v.  Ruhwedel,  119  Mo.  App. 
231,  96  S.  W.  228;  Moots  v.  Cope,  147  Mo. 
App.  76,  126  S.  W.  184.  See  also  Kirkpatrick 
V.  Pease,  202  Mo.  471,  101  S.  W.  651; 
Beheret  v.  Myers,  240  Mo.  58,  144  S.  W.  824; 
Mercantile  Trust  Co.  v.  Niggeman,  119  Mo. 
App.  66,  96  S.  W.  293. 

Montana. — Schaeffer  v.  Mutual  Benefit  L. 
Ins.  Co.  38  Mont.  459,  100  Pac.  225. 

Nebraska. — Ross  v.  Craven,  84  Neb.  520, 
121  N.  W.  451.  See  also  Frahm  v.  Metcalf, 
75  Neb.  241,  13  Ann.  Cas.  312,  106  N.  W. 
227. 

Oklahoma. — Schechinger  v.  Gault,  35  Okla. 
416,  Ann.  Cas.  1914D  468,  130  Pac.  305. 

Oregon. — Chick  v.  Bridges,  56  Ore.  1,  Ann. 
Cas.  1912B  1293,  107  Pac.  478. 

Pennsylvania. — ^Llewellyn  v.  Sunnyside  Coal 
Co.  242  Pa.  St.  517,  89  Atl.  575. 

Bouth  Carolina. — ^Wharton  v.  Tolbert,  84  S. 
C.  197,  65  S.  E.  1056. 

South  Dakota.— DrI  v.  Fischer,  20  S.  D. 
426,  107  N.  W.  634;  Lichty  v.  Daggett,  23 
S.  D.  380,  121  N.  W.  862 ;  Watters  v.  Dancey, 
23  S.  D.  481,  122  N.  W.  430,  139  Am.  St. 
Rep.  1071.  See  also  Purkey  v.  Harding,  23 
S.  D.  632,  123  N.  W.  69.  But  even  under 
the  rule  last  stated  it  has  been  held  that  a 
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real  estate  broker  who  procures  a  purchaser 
ready,  willing  and  able  to  buy,  or  who  makes 
a  sale  to  such  a  purchaser  in  pursuance  of 
verbal  and  not  written  authority  to  sell,  and 
whose  acts  are  not  ratified  in  writing,  is 
entitled  to  his  commissions  though  the  prin- 
cipal refuses  to  sell.  Schneider  v.  Commons, 
190  111.  App.  121;  Young  v.  Ruhwedel,  119 
Mo.  App.  231,  96  S.  W.  228. 

Ratification  of  Unauthorized  Contract. 

Where  a  real  estate  broker  enters  into  a 
contract  of  sale  without  authority,  the  owner 
may  ratify  the  broker's  act,  either  expressly 
or  by  conduct,  and  in  that  event,  the  ratifica- 
tion will  relate  back  and  the  contract  may 
be  enforced  against  the  owner.  Brandon  v. 
Pritchett,  126  Ga.  286,  7  Ann.  Cas.  1093,  55 
S.  E.  241;  Dodd  v.  Groos  (la,)  156  N.  W. 
845;  Cohen  v.  Jackson,  210  Mass.  328,  96 
N.  E.  669;  Kirkpatrick  v.  Pease,  202  Mo.  471, 
101  S.  W.  651.  See  also  Mercantile  Trust 
Co.  V.  Niggeman,  119  Mo.  App.  56,  96  S.  W. 
293;  Carman  v.  Harrah,  182  Mo.  App.  365, 
170  S.  W.  388. 

But  the  owner  is  not  deemed  to  have  rati- 
fied the  unauthorized  act  unless  it  appears 
that  he  had  full  knowledge  of  all  the  material 
facts  and  circumstances  connected  with  the 
sale.  Rhodes  v.  Downing,  13  Ala.  App.  494, 
68  So.  788;  Cohen  v.  Jackson,  210  Maas.  328, 
96  N.  E.  669;  Daley  v.  Iselin,  218  Pa.  St. 
515,  67  Atl.  837;  Good  v.  Bescoby,  23  Mani- 
toba 603.  In  Kirkpatrick  v.  Pease,  202  Mo. 
471,  101  S.  W.  651,  wherein  it  appeared  that 
an  owner  had  given  no  written  authority  to 
the  broker  to  make  a  contract  to  sell  her 
land,  but  she  had  corresponded  with  him  rela- 
tive to  the  sale  thereof,  and  knew  that  he 
was  acting  aa  her  agent  in  selling  the  same, 
and  had  made  a  deed  therefor  in  her  name, 
and  she  had  a  copy  of  the  deed  and  accepted 
the  full  purchase  price,  it  was  held  that  she 
had  irrevocably  ratified  the  broker's  act. 
And  in  Gregg  v.  Carey,  4  Cal.  App.  354,  88 
Pac.  282,  wherein  it  appeared  that  a  contract 
for  the  sale  of  certain  real  property  was 
made  by  one  having  no  authority  in  writing 
or  otherwise  to  execute  it,  and  it  also  ap- 
peared that  on  the  application  of  the  attorney 
for  the  purchaser  to  the  owner  of  the  equita- 
ble title,  he  was  informed  by  the  latter  that 
he  had  authorized  the  agent  to  sell  the  lot 
and  was  directed  to  see  him  in  the  matter, 
it  was  held  that  tliere  was  a  ratification  of 
the  agency  by  the  equitable  owner  of  such  a 
character  as  to  estop  him  from  denying  it. 

But  where  a  broker  executes  a  contract  in 
excess  of  his  authority  and  the  owner  re- 
tains a  copy  thereof  tendered  to  him  for  brief 
and  reasonable  consideration,  and  then  de- 
clines to  execute  it,  there  is  no  ratification 
of  the  broker's  act.    VVeatherhead  v.  Ettinger, 


78  Ohio  St.  104,  84  N.  E.  698,  17  L.R.A. 
(NjS.)  210.  And  where  an  owner  ignores 
the  act  of  his  agents  in  making  an  unau- 
thorized contract  for  the  sale  of  his  lots  and 
refrains  from  expressing  himself  with  regard 
to  the  matter,  his  silence  cannot  be  construed 
into  a  ratification  of  the  contract.  Colvin 
V.  Blauchard,  101  Tex.  231,  106  S.  W.  323, 
affirming  judgment  103  S.  W.  1118. 

Under  the  statute  of  frauds,  where  the  au- 
thorization of  a  broker  to  enter  into  a  con- 
tract of  sale  is  required  to  be  in  writing,  the 
ratification  of  an  unathorized  contract  by  the 
owner  must  also  be  in  writing,  Newman  v. 
Tibbitts,  27  Colo.  App.  325,  149  Pac.  266; 
Bruns  v.  Huseman,  266  111.  212,  107  N.  E. 
462;  Matteson  v.  U.  S.  etc.  Co.  112  Minn. 
190,  127  N.  W.  629,  affirmed  on  rehearing  127 
N.  W.  997;  Johnson  v.  Fecht,  185  Mo.  335, 
83  S.  W.  1077;  Moots  v.  Cope,  147  Mo.  App. 
76,  126  S.  W.  184;  Tracy  v.  Berridge,  180 
Mo.  App.  220,  167  S.  W.  1176.  See  also 
Vaughn  v.  Slater,  147  111.  App.  441;  Llewel- 
lyn V.  Sunnyside  Coal  Co.  242  Pa.  St.  517, 
89  Atl.  575.  It  has  been  held,  however,  that 
it  is  immaterial  whether  the  agent's  author- 
ity is  in  writing,  if  the  principal  with  full 
knowledge  of  the  sale  and  the  terms  and  con- 
ditions thereof  ratifies  the  same  in  writing. 
Butman  v.  Butman,  213  111.  104,  72  N.  E.  821. 
And  ratification  of  an  unauthorized  contract 
of  sale,  which  is  in  writing  and  complies  with 
the  terms  of  the  statute  of  frauds,  is  binding 
on  the  owner  though  the  ratification  Is  by 
parol.  Brandon  v.  Pritchett,  126  Ga.  286,  7 
Ann.  Cas.  1093,  55  S.  E.  241. 

Miscellaneotis. 

It  has  been  held  that  while  a  written  in- 
strument authorizing  a  broker  to  sell  real 
estate  may  not  give  him  sufficient  power  to 
convey,  yet  it  may  be  sufficient  to  authorize 
him  to  make  a  contract  for  the  sale  of  the 
real  estate  binding  on  the  owner.  Littlefield 
V.  Dawson,  47  Wash.  ^44,  92  Pac.  428. 

Where  a  real  estate  broker  has  been  prop- 
erly empowered  to  enter  into  a  contract  of 
sale,  he  must  act  strictly  within  the  limits 
of  the  power  conferred,  as  otherwise  the 
owner  will  not  be  bound.  Robertson  v.  Allen, 
184  Fed.  372,  107  C.  C.  A.  254  (Texas)  ; 
Van  Winkle  v.  Harris,  137  Ga.  43,  72  S.  E. 
424;  Sattler  v.  Oliver,  138  111.  App.  210; 
Nelson  v.  Western  Union  Tel.  Co.  162  la.  50, 
143  N.  W,  833;  Dodd  v.  Groos  (la.)  156 
N,  W.  845;  Woods  v.  Wilson  (la.)  158  N. 
W.  495;  Baker  v.  Brundage,  131  Minn.  299, 
154  N.  W.  1086;  Moots  v.  Cope,  147  Mo. 
App.  76,  126  S.  W.  184;  Campbell  v.  Hough, 
73  N.  J.  Eq.  601,  68  Atl.  759;  Stengel  v. 
Sergeant,  74  N.  J.  Eq.  20,  68  Atl.  1107; 
Spengler  v.  Sonnenberg,  88  Ohio  St.  192, 
Ann.   Cas.   1914D   1083,   102  N.  E.   737,  52 
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l.R.A.(N.S.)  510;  Colvin  v.  Blancjiard,  101 
Tex.  231,  106  S.  W.  323,  affirming  103  S,  W. 
1118;  Evanta  v.  Fuqua,  102  Tex.  430,  118 
S.  W.  132,  132  Am.  St.  Rep.  892,  affirming 
50  Tex.  Civ.  App.  201,  111  S.  VV.  676;  Smith 
V.  Merrill,  134  Wig.  227,  114  N.  W.  608; 
Mayburj  v.  O'Brien,  26  Ont.  L.  Rep.  628, 
22  Ont.  W.  Rep.  677,  3  Ont.  W.  N.  1546,  6 
Dominion  L.  Rep.  268,  reversing  25  Ont.  L. 
Rep.  229,  20  Ont.  W.  Rep.  683.  See  also 
Reichart  v.  Romey,  167  Xa.  262,  149  N.  W. 
232;  Hagler  v.  Ferguson,  102  Tex.  432,  118 
S.  W.  133,  132  Am.  St.  Rep.  895,  affirming 
50  Tex.  Civ.  App.  191,  111  S.  W.  673. 

In  Martin  v.  Johnson,  54  Fla.  487,  44  So. 
949,  wherein  it  appeared  that  a  broker,  prop- 
erly authorized  to  make  a  sale  of  the  land, 
employed  a  subagent  to  find  a  purchaser  suh- 
ject  to  his  (the  broker's)  approval,  it  was 
held  that  a  finding  that  the  subagept  was  not 
authorized  to  bind  the  owner  by  a  contract 
for  the  sale  of  the  land,  where  his  act  in 
entering  into  the  contract  was  not  ratified  by 
the  authorized  broker,  was  justified. 

Where  the  husband  of  the  owner  of  certain 
land  has  no  written  authority  from  the  wife 
to  sell  the  land,  his  authority  by  letter  can- 
not clothe  an  agent  with  the  power  to  sell 
the  land,  though  the  latter  acts  in  good  faith, 
under  a  misapprehension  of  his  power.  Kirk- 
Patrick  v.  Pease,  202  Mo.  471,  101  S.  W.  651. 

Where  a  real  estate  agent  it  empowered  to 
sell  lands  only  at  a  certain  price  and  on  cer- 
tain terms,  he  has  no  authority  to  give  an 
option  for  the  purchase  of  the  lands,  and 
5ueh  a  contract  is  not  binding  on  the  owner. 
Swift  V.  Erwin,  104  Ark.  459,  Ann.  Cas. 
1914C  363,  148  S.  W.  267.  Nor  does  author- 
ity to  a  real  estate  agent  by  his  principal  to 
contract  for  the  sale  of  real  estate  authorize 
the  agent  to  make  a  contract  for  the  sale  of 
an  option  to  purchase  the  real  estate.  Wyn- 
koop  V.  Shoemaker,  37  App.  Cas.  (D.  C.)  259. 

In  Beekman  v.  Sonntag  Invest.  Co.  67  Fla. 
293,  64  So.  948,  it  was  held  that  a  principal 
was  estopped  from  repudiating  contracts  for 
the  sale  of  lands  made  by  its  agent  after 
holding  him  out  as  being  authorized  to  make 
such  contracts  by  recognizing  and  carrying 
out  without  objection  similar  contracts  made 
by  him  for  the  principal  with  the  same  and 
other  persona. 
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New  York  Court  of  Appeals— July  13,  1915. 


216  N.  r.  400;  109  Bf.  E.  57J9. 


Trusts  —  Reimbursement  of  Trustee  for 
Ezpenaeo  — •  Trustee  Removed  for 
Malfeasance. 

A  faithful  trustee  may  be  indemnified  out 
of  the  trust  property  for  his  expenses  in  ren- 
dering and  proving  his  accounts,  but  where 
he  was  removed  for  malfeasance  and  found 
indebted  to  the  trust  estate,  he  was  in  the 
position  of  an  unsuccessful  litigant,  and  not 
entitled  to  costs,  expenses,  or  commissions, 
but  was  chargeable  personally  with  costs. 

Attorneys  —  Contract  for  Compensa- 
tion —  Contract  Made  aftex"  Estab- 
lishment of  Relation. 

Contracts  affecting  an  attorney  and  his 
client  subsequent  to  the  emplovment  which 
are  beneficial  to  the  attorney  place  the  bur- 
den on  the  attorney  to  show  that  the  provi- 
sions thereof  are  fair  and  reascmable,  and 
were  fully  known  and  understood  by  the 
client,  and  it  is  not  incumbent  upon  one 
attacking  the  contract  to  show  fraud  or  un- 
due influence  on  the  part  of  Uie  attorney. 

[See  note  at  end  of  this  case.] 

Construction  of  Contract  —  Strict  Con- 
struction against  Attorney. 

The  grantor  in  a  trust  deed  conveying  real 
and  personal,  property  in  trust  to  pay  over 
the  net  income  to  the  grantor  for  life,  with 
remainder  over  to  the  trustee  and  another, 
was  made  a  party  defendant  in  the  trustee's 
action  for  an  accounting,  and  employed  a  firm 
of  attorneys  to  represent  her  in  tlie  action 
under  an  agreement  to  pay  $3,500  for  their 
services,  and,  after  an  interlocutory  judg- 
ment therein  appointing  a  new  trustee  and 
requiring  the  first  trustee  to  file  an  account, 
the  attorneys  retired,  charging  only  $1,500 
and  tlieir  disbursements.  Petitioner  was  sub- 
stituted as  attorney,  and  acted  as  such  for 
fourteen  months,  and  three  months  before  the 
report  of  the  referee  on  the  accounting  he  in- 
duced his  client  to  sign  a  paper  prepared  by 
him  agreeing  to  pay  him  $1,656  net,  equal  to 
the  balance  of  the  original  $3,500,  and  in  ad- 
dition any  sum  allowed  by  the  court  to  him 
for  his  services.  On  motion  to  confirm  final 
judgment  for  his  client  against  the  first 
trustee,  he  failed  to  object  to  costs  and  al- 
lowances to  such  trustee,  who  was  not  enti- 
tled thereto,  and  secured  in  the  name  of  his 
client  $427  costs  and  an  allowance  of  $1,000 
to  be  paid  out  of.  the  principal  of  the  trust 
fund,  and  thereafter  brought  proceeding  un- 
der Judiciary  Law  (Consol.  Laws,  c,  30), 
§  475,  to  procure  a  determination  and  an 
enforcement  of  his  lien  for  services.  Held 
that,  construing  the  writing  most  strongly 
against  the  attorney,  the  allowance  to  tlie 
client  should  be  construed  as  made  to  enable 
her  to  reimburse  herself  in  part  from  the 
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principal  of  the  trust  fund  for  expenses  in- 
curred in  the  litigation,  including  attorney's 
fees,   and  not   as  allowed  as  an  extra   and 
additional  compensation  to  the  attorney. 
Appeal  —  Questions  BoTiewed  —  Neoea- 
•ity  of  Objection  Below. 
In  such  proceeding  the  fact  that  the  at- 
torney was  permitted  to  testify  before  the 
referee  in  violation  of  a  code  provision  could 
not  be  considered  on  appeal,  where  no  objec- 
tion was  made  to  such  testimony. 
Costs  — >  Bight  of  Attorney  to  Costs  Al- 
lowed Client. 

Costs  and  allowances  in  an  action  or  pro- 
ceeding are  made  to  a  prevailing  party  as  an 
indemnity  for  his  expenses  not  covered  by 
the  ordinary  costs  taxable  under  the  code, 
and  belong  to  the  party,  and  not  to  the  at- 
torney. 

Matter  of  Howell,  166  N.  Y.  App.  Div.  894, 
reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Courts  Second  Judicial  Department. 

Petition  by  Lloyd  M.  Howell  to  enforce 
attorney's  lien.  Report  of  referee  confirmed 
at  Special  Term  of  Supreme  Court.  Order 
modified  by  Appellate  Division  of  Supreme 
Court.  lAura  A.  Cregan,  administratrix  with 
will  annexed  of  Jane  A.  McKenna,  appeals. 
The   facts   are  stated  in   the  opinion.     Rb- 

YEKSED. 

Maroua  T.  Hun  for  appellant. 
Lloyd  M,  Howell  and  Jaooh  H,  Shaffer  for 
respondent. 

[467]  HoGAN,  J.— February  16th,  1903, 
Jane  A.  McKenna,  then  about  seventy  years 
of  age,  evidently  by  reason  of  advanced 
years  and  with  a  view  of  being  relieved  of 
the  cares  incident  to  her  property,  by  a  cer- 
tain trust  deed  conveyed  her  real  and  per- 
sonal property  to  one  William  J.  Cregan, 
as  trustee,  and  directed  him  to  pay  to  her 
the  net  income  for  life  and  at  her  death  to 
pay  over  the  remainder  share  and  share  alike 
to  said  Willim  J.  Cregan  and  Laura  A. 
Cregan.  Within  a  few  years  thereafter  Wil- 
liam J.  Cregan  at  a  time  when  he  was  in- 
debted to  the  trust  estate  in  a  large  amount 
commenced  an  action  in  the  Supreme  Court 
for  an  accounting.  Jane  A.  McKenna  was 
made  a  party  defendant.  She  employed 
[468]  a  firm  of  competent  attorneys  to  repre- 
sent her  in  that  action,  under  an  agreement 
to  pay  the  sum  of  3,500 « for  such  services, 
and  they  evidently  protected  her  interest  so 
long  as  they  continued  to  represent  her. 

March  23d,  1909,  an  interlocutory  judg- 
ment was  entered  in  that  action,  wherein  the 
People's  Trust  Company  was  appointed  as 
substituted  trustee  of  the  trust  and  William 
J.  Cregan  was  required  to  file  an  account  of 


his  transactions  as  trustee.  The  petitioner 
claims  that  upon  entry  of  the  interlocutory 
judgment,  the  firm  of  attorneys  represent- 
ing Jane  A.  McKenna  expressed  a  desire 
to  be  released  from  the  case  and  turned  the 
same  over  to  him,  stating  that  they  would 
not  charge  Mrs.  McKenna  as  much  as  she 
had  agreed  to  pay,  but  would  charge  only 
the  sum  of  fifteen  hundred  dollars  and  their 
disbursements,  assuming  that  they  dropped 
out  of  the  case  and  the  petitioner  became 
her  attorney.  April  7th,  1909,  the  petitioner 
was  substituted  as  attorney  for  Jane  A.  Mc- 
Kenna, and  acted  as  such  for  fourteen 
months  before  any  further  attempt  was  made 
by  him  to  make  any  change  as  to  compensa- 
tion. 

On  June  6th,  1910,  the  petitioner  procured 
Jane  A.  McKenna  to  sign  a  paper  prepared 
by  him  of  which  the  following  is  a  copy: 

'*I,  Jane  A.  McKenna,  of  181  Sixth  Ave- 
nue, Brooklyn,  N.  Y.,  do  hereby  promise  and 
agree  to  pay  to  Lloyd  M.  Howell,  as  and 
by  way  of  compensation  for  his  services  as 
attorney  for  me,  in  the  case  of  Cregan  v. 
McKenna  et  al.,  now  pending  in  the  Supreme 
Court,  Second  Department,  of  this  State, 
the  sum  of  one  thousand  six  hundred  fifty- 
five  and  90-100  ($1,655.90)  dollars,  said 
sum  to  be  net,  and  over  and  above  the  neces- 
sary disbursements  already  incurred  and  to 
be  incurred  in  the  cajse,  and  said  sum 
to  be  in  addition  to  any  sum  that  may  be 
allowed  by  the  court  to  my  said  attorney 
for  his  services. 

"Dated  June  6th,  1910,  at  Brooklyn,  N.  Y. 

"JANE  A.  McKENNA." 

[469]  That  paper  was  signed  a  little  over 
three  months  before  the  report  of  the  referee 
on  the  accounting  which  was  dated  Septem- 
ber 23,  1910.  The  amount  stated  in  the  writ- 
ing, $1,665.90,  was  the  balance  of  the  siun 
of  $3,500  Jane  A.  McKenna  was  to  pay  her 
former  attorneys  less  the  sum  of  $1,500,  their 
charges  together  with  disbursements  made 
by  them.  The  report  of  the  referee  was  con- 
firmed November  5th,  1910,  and  final  judg- 
ment ordered  and  entered.  That  judgment 
which  is  a  part  of  the  record  here  determined 
that  William  J.  Cregan,  the  plaintiff  in  the 
action,  was  indebted  to  the  substituted  trus- 
tee in  the  sum  of  $22,367.71  and  to  Jane  A. 
McKenna,  the  beneficiary  under  the  trust 
dcjed,  in  the  sum  of  $27,230,  for  which  sums 
the  trust  company  and  Jane  A.  McKenna 
were  awarded  judgment,  and  the  same  were 
adjudged  to  be  liens  on  the  remainder  in- 
terest of  William  J.  Cregan  in  the  trust  estate. 
The  petitioner  appeared  as  attorney  for  Jane 
A.  McKenna  on  the  motion  to  confirm  the 
report  and  for  final  judgment,  and  without 
objection  on  his  part,  notwithstanding  the 
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tdministration  of  the  trust  by  Cregan,  as 
shown  by  said  judgment,  Cregan  was  awarded 
1502.32  costs  and  disbursements  and  an  ad- 
ditional allowance  of  one  thousand  dollars. 
Other  allowances  made  in  the  judgment  were 
to  I^ura  A.  Cregan  $66.34  costs  and  $1,000 
allowance,  to  a  guardian  ad  litem  $65.25 
coats  and  $250  allowance,  to  the  People's 
Trust  Company  $1,362.61  costs  and  $1,000 
allowance,  to  Jane  A.  McKenna  $427.41  costs 
and  $1,000  allowance,  all  of  which  amounts 
were  directed  to  be  paid  out  of  the  principal 
of  the  trust  fund,  and  were  made  liens  upon 
the  remainder  interest  of  the  plaintiff,  Wil- 
liam J.  Cregan. 

The  trust  company  paid  to  the  petitioner 
the  allowance  made  to  Jane  A.  McKenna, 
besides  her  costs,  which  allowance  he  claims 
belongs  to  him.  If  the  petitioner  can  sustain 
such  claim  Jane  A.  McKenna's  effort  to  pro- 
vide for  herself  during  life  would  result  had 
she  lived,  by  reason  of  the  litigation,  in  the 
depletion  of  the  income  and  principal  [470] 
of  her  trust  fund  to  the  extent  of  eleven  thou- 
sand dollars,  and  of  the  balance  a  large  part 
would  exist  in  a  mere  indebtedness  due  from 
one  of  the  remaindermen  who  had  been  re- 
moved as  trustee. 

Jane  A.  McKenna  died  January  12th,  1914; 
Laura  A.  Cregan  was  appointed  administra- 
trix with  the  will  annexed  of  her  estate.  The 
petitioner  instituted  this  proceeding  under 
section  475  of  the  Judiciary  Law  to  procure 
a  determination  and  enforcement  of  a  lien  for 
services.  An  order  of  reference  was  made 
and  the  referee  reported  that  there  was  due 
to  the  petitioner  the  sum  of  $1,655.90  and 
interest  from  November  5th,  1910.  The  re- 
port was  confirmed,  with  costs  amounting  to 
$182.40,  and  the  administrator  was  ordered 
to  pay  petitioner  said  sums. 

Upon  appeal  the  Appellate  Division  modi- 
fied the  order  by  striking  out  the  allowance 
of  $182.40  upon  the  ground  that  the  adminis- 
trator did  not  unreasonably  resist  the  claim 
of  the  petitioner,  and  further  modified  the 
order  so  that  the  same  should  be  in  the  form 
of  a  final  order  foreclosing  the  lien. 

The  referee  before  whom  the  proofs  were 
made  did  not  make  specific  findings  of  fact 
and  conclusions  of  law.  His  report  is  a  com- 
bined report  and  opinion.  Some  statements 
of  fact  contained  therein  are  unsupported  and 
contrary  to  the  evidence,  and  the  legal  con- 
clusions founded  thereon  cannot  be  sustained. 

The  record  does  not  disclose  a  satisfactory 
reason  why  the  petitioner  permitted  the  judg- 
ment embracing  the  allowances  to  be  entered 
without  objection,  or,  if  objected  to,  without 
appeal  therefrom.  William  J.  Cregan,  as 
trustee,  could  only  be  indemnified  out  of  the 
trust  property  for  expenses  incurred  by  him 
in  the  faithful  performance  of  his  duties  as 
trustee.  The  fact  that  he  was  removed  as 
Ann.  Cas.  1017A. — 34. 


OF  HOWELL.  529 

trustee  and  found  indebted  to  the  trust  estate 
in  the  large  sum  heretofore  stated  indicates 
malfeasance  on  his  part  as  trustee.  He  was 
in  the  position  of  an  [471]  unsuccessful  liti- 
gant. He  was  not  entitled  to  any  costs,  ex- 
penses or  commissions.  On  the  contrary,  he 
could  have  been  charged  personally  with 
costs.  Trustees  who  faithfully  perform  duties 
imposed  upon  them  are  entitled  to  be  allowed 
their  reasonable  expenses  for  rendering  and 
proving  tlieir  accounts,  **but  the  counsel  for 
the  other  parties  who  attended  to  protect 
the  interests  of  such  parties  in  the  account- 
ing, should  look  to  their  respective  clients 
for  their  compensation,  and  we  are  not  aware 
of  any  rule  or  principle  whereby  any  of  these 
parties  are  entitled  to  call  upon  others  to 
pay  counsel  fees  which  they  incur  on  their 
own  behalf  for  the  protection  of  their  per- 
sonal •interests."  (Savage  v.  Sherman,  87  N. 
Y.  277,  285,  cited  and  applied  in  Matter  of 
Holden,  126  N.  Y.  689,  594,  27  N.  E.  1063. 

The  referee  considering  the  writing  of 
June  6th,  1910,  said  that  under  the  Code  costs 
and  allowances  must  be  made  to  the  parties 
and  not  to  attorneys,  and  construed  the  agree- 
ment, that  excluding  petitioner's  right  to  the 
allowance  would  be  to  construe  the  deliberate 
act  of  the  parties  in  so  far  as  reference  in  the 
agreement  is  made  to  the  allowances  to  be 
made  by  the  court  as  meaning  nothing  and 
the  agreement  would  be  impossible  of  per- 
formance. '*.  .  .  It  makes  no  difference  to 
Mrs.  McKenna  when  fixing  the  amount  of  his 
(petitioner's)  compensation  in  addition  to  the 
stipulated  sum  fixed  by  the  agreement  wheth- 
er the  allowance  was  made  to  her  or  her 
attorney." 

The  case  at  bar  does  not  involve  the  ques- 
tion of  contingent  fees.  When  Jane  A.  Mc- 
Kenna employed  attorneys  to  defend  the  ac- 
tion commenced  by  Cregan,  she  entered  into 
a  contract  to  pay  for  all  legal  services  to  be 
rendered  therein  the  sum  of  $3,500.  When 
the  petitioner  assumed  charge  of  the  action, 
under  the  circumstances  related,  he  under- 
stood that  his  compensation  was  to  be  the 
sum  of  $3,500,  less  the  sum  of  $1,500  and 
the  lawful  disbursements  to  be  paid  the  form- 
er attorneys,  or  the  sum  of  $1,655.90.  Ho 
proceeded  to  act  as  attorney  for  Jane  A.  [472] 
McKenna  upon  that  understanding  from  April 
7th,  1909,  to  June  6th,  1910,  a  period  of 
fourteen  months  down  to  the  eve  of  the  re- 
port of  the  referee.  The  inference  from  the 
record  is  clear  that  all  services  save  con- 
firmation of  the  report  of  the  referee,  and 
entry  of  final  judgment  preceded  the  date 
of  the  writing  of  June  6th,  1910.  The  rule 
of  law  relating  to  original  contracts  of  re- 
tainer is  not  applicable  in  the  case  at  bar. 
Here  we  have  the  alleged  contract  made  at 
the  close  of  a  trial  at  a  time  when  the  rela- 
tion of  attorney  and  client  had  existed  for 
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a  long  period  of  time  and  was  still  in  force. 
In  determining  the  validity  and  conclusive- 
ness of  such  contracts,  in  view  of  the  confi- 
dential relation  between  the  parties,  the  same 
will  be  carefully  scrutinized  by  the  courts. 

In  some  jurisdictions  it  has  been  held  that 
such  agreements  are  void.  In  other  states 
contracts  of  such  character  are  held  to  be 
affirmatively  invalid  on  the  ground  of  fraud, 
and  the  burden  is  on  the  attorney  to  show 
the  fairness  of  the  transaction  in  that  the 
compensation  provided  for  does  not  exceed 
a  reasonable  compensation  for  the  services 
rendered  or  to  be  rendered.  In  this  state  it 
has  been  held  that  as  to  contracts  made  be- 
tween the  attorney  and  his  client,  subsequent 
to  the  employment  which  are  beneficial  to 
the  attorney,  it  is  incumbent  upon  the  latter 
to  show  that  the  provisions  are  fair  and 
reasonable,  and  were  fully  known  and  under- 
stood by  the  client.  (Boyd  v.  Daily,  85  App. 
Div.  681,  83  N.  Y.  S.  539,  affirmed  176  N.  Y. 
613,  68  N.  E.  1114;  Whitehead  v.  Kennedy, 
69  N.  Y.  462,  466.) 

The  suggestion  of  the  referee  that  there 
was  no  evidence  in  the  case  of  fraud  or  un- 
due influence  on  the  part  of  the  petitioner 
would  seem  to  imply  that  it  was  obligatory 
upon  the  defendant  to  show  fraud  or  undue 
influence  on  the  part  of  the  petitioner.  Such 
is  not  the  law.  (Whitehead  v.  Kennedy, 
supra.) 

The  statement  of  the  referee  that  it  made 
no  difference  to  Mrs.  McKenna  when  fixing 
the  amount  of  the  compensation  of  the  peti- 
tioner, in  addition  to  the  stipulated  [473] 
sum  fixed  by  the  agreement,  whether  the 
allowance  was  made  to  her  or  to  her  at- 
torney, is  contrary  to  the  facts  in  the  record 
contained.  All  allowances,  including  the  one 
to  William  J.  Cregan,  were  by  the  terms  of 
the  judgment  to  be  paid  by  the  trustee  out  of 
the  principal  of  the  trust  fund  which  Jane 
A.  McKenna  had  created  for  herself  during 
life.  How  can  it  be  assumed  that  she  under- 
stood that  fact  and  that  tlie  existence  of  the 
same  did  not  make  a  difference  to  her?  The 
principal  of  her  trust  fund  was  to  be  further 
depleted  by  a  substantial  sum  at  a  time  when 
by  reason  of  mismanagement  on  the  part  of 
Cregan  the  principal  of  the  trust  fund  had 
as  appears  from  the  judgment  been  depicted 
to  the  amount  of  $22,367.71,  and  she  had  in 
addition  suffered  a  personal  loss  of  $27,320. 

The  writing  signed  by  Jane  A.  McKenna 
was  prepared  by  the  petitioner  at  the  time 
and  under  the  circumstances  hereinbefore  re- 
ferred to,  and  the  same  must  be  construed 
most  strongly  against  the  attorney.  Jane  A. 
McKenna  at  the  time  she  signed  the  paper 
was  about  seventy -eight  years  of  age.  The 
litigation  was  practically  ended  and  sub- 
stantially all  legal  services  necessary  there- 
in    had     been     rendered.       She     had     con- 


tracted to  pay  $3,500  for  legal  services 
in  the  litigation  and  services  had  been  ren- 
dered for  a  long  period  of  time  under  that 
contract  by  her  former  attorneys  and  by  the 
petitioner.  With  an  expensive  litigation  prac- 
tically closed  and  her  trust  fund  materially 
depleted  the  court  is  now  asked  to  hold  that 
the  evidence  justified  a  finding  that  she  un- 
derstood that  she  was  to  pay  $1,000  addition- 
al counsel  fees,  and  that  allowances  would 
probably  be  made  to  all  other  parties,  pay- 
able from  the  principal  of  the  trust  fund. 
Before  the  court  can  so  determine,  evidence 
most  satisfactory  ( in  view  of  the  professional 
relations  between  the  parties)  must. be  ad- 
duced, disclosing  that  Jane  A.  McKenna  when 
she  signed  the  contract  in  question  executed 
the  same  with  full  knowledge  of  all  the  ma- 
terial circumstances  known  to  the  attorney 
w-ho  drafted  the  same,  and  who  [474]  now 
seeks  to  recover  thereunder  and  that  the  con- 
tract was  one  free  from  fraud  on  his  part 
or  misconception  on  the  part  of  Jane  A. 
McKenna.  Upon  the  hearing  before  the  ref- 
eree petitioner  was  permitted  to  testify  to 
a  conversation  he  had  with  Jane  A.  Mc- 
Kenna at  the  time  the  writing  was  signed, 
in  violation  of  section  829,  Code  of  Civil 
Procedure,  but  no  objection  was  made  to  the 
evidence,  consequently  it  cannot  be  consid- 
ered here.  We  are  of  opinion  that  the  writ- 
ing of  June  6th  must  be  construed  adversely 
to  the  petitioner. 

It  has  long  been  established  as  the  law  of 
this  state  that  costs  and  allowances  in  an 
action  or  proceeding  belong  not  to  the  attor- 
ney but  to  the  party  to  the  action.  (Mc- 
Ilvaine  v.  Steinson,  90  App.  Div.  77,  85  N.  Y. 
S.  889;  Earley  v.  Whitney,  106  App.  Div. 
399,  94  N.  Y.  S.  728;  Caccia  v.  Isecke,  123 
App.  Div.  779,  108  N.  Y.  S.  542.) 

In  Starin  v.  New  York,  106  N.  Y.  82,  12 
N.  E.  643,  it  was  decided  that  cases  may 
arise  where  the  taxable  costs  in  a  number  of 
actions  may  exceed  the  value  of  the  services 
of  an  attorney,  whereas  in  one  case  the 
amount  thereof  would  not  be  the  true  measure 
of  such  compensation.  Allowances  are  made 
to  a  prevailing  party  in  an  action  or  proceed- 
ing as  an  indemnity  for  his  expenses  which 
would  not  be  covered  by  the  ordinary  taxable 
costs  prescribed  by  the  Code.  Allowances  are 
usually,  when  made,  payable  out  of  a  fund 
in  which  several  parties  have  an  interest. 
They  are  not  ordinarily  made  to  be  paid  by 
a  successful  party  from  his  individual  funds 
to  other  parties.  The  allowance  to  Jane 
A.  McKenna  should  be  construed  as  made  to 
her  to  enable  her  in  reimburse  herself  in  part 
from  the  principal  of  the  trust  fund,  which 
she  could  not  otherwise  reduce,  for  expenses 
incurred  by  her  in  the  litigation  which  in- 
cluded attorney's  fees,  and  not  allowed  as 
an  extra  and  additional  compensatioa  to  her 
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attorney.  Reasonable  demands  by  attorneys 
«re  usually  recognized  and  protected.  In  the 
present  case,  Jane  A.  McKenna  died  before 
this  proceeding  was  commenced;  she  cannot 
[475]  be  heard  as  to  the  transaction;  there- 
fore an  obligation  rests  upon  the  court  to  see 
to  it  that  the  interests  of  her  estate  are  pro- 
tected. The  order  in  this  case  must  be  re- 
versed, with  costs  to  the  appellant  to  abide 
the  event,  and  the  case  remitted  to  Special 
Term,  which  would  seem  the  proper  tribunal 
for  a  rehearing  of  this  proceeding. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Cuddeback,  Cardozo  and  Seabury,  JJ.,  concur. 

Ordered  accordingly. 


NOTE* 

Validity  of  Contraot  for  Compensation 
of  Attorney  Made  after  Fidnoiary 
Relation  Is  Establislied. 

I.  General  Rules: 

1.  Right  to  Contract  Recognized,  531. 

2.  Contract   Subjected   to  Close  Scru- 

tiny, 633. 

3.  Presumption  of  Invalidity,  535. 

4.  Burden  of  Proof  as  to  Validity,  536. 
n.  Contract  for  Increased  Compensation,  537. 


J.  General  Rules, 
1.  Right  to  Contract  Recognized. 

The  law  does  not  incapacitate  an  attorney 
from  contracting  with  his  client  for  compensa- 
tion during  the  existence  of  the  fiduciary 
relation.  Dickinson  v.  Bradford,  59  Ala. 
581,  31  Am.  Rep.  23;  Dyrenforth  v.  Palmer 
Pneumatic  Tire  Co.  240  111.  25,  88  N.  E. 
290;  Chreste  v.  Louisville  R.  Co.  367  Ky.  75, 
180  S.  VV.  49.  And  see  cases  cited  throughout 
this  note  wherein  the  right  is  impliedly  rec- 
ognized. Thus  in  Dyrenforth  v.  Palmer  Pneu- 
matic Tire  Co.  supra,  the  court  said;  "While 
courts  of  equity  will  scrutinize  very  closely 
all  dealings  of  an  attorney  with  his  client, 
and  will,  when  such  contract  is  called  in  ques- 
tion, cast  upon  the  attorney  the  burden  of 
showing,  by  evidence  that  it  is  clear  and  satis- 
factory, that  the  contract  was  fairly  and 
intelligently  entered  into  by  the  client,  still 
such  courts  have  never  gone  to  the  extent 
of  holding  that  the  relation  constitutes  an 
absolute  incapacity  of  the  attorney  to  con- 
tract with  his  client."  And  in  Chreste  v. 
Louisville  R.  Co.  167  Ky.  75,  180  S.  W.  49, 
Clay,  C,  in  discussing  generally  the  validity 
of  a  contract  for  compensation  made  between 
an  attorney  and  client,  said;  "There  is 
no  law  prohibiting  an  attorney  from  con- 
tracting with  his  client  respecting  his  fees, 
and  such  contracts  when  fairly  made  will  be 


enforced,  but  in  determining  the  validity  and 
conclusiveness  of  contracts  for  compensation 
thus  entered  into  after  the  commencement  of 
the  relation  of  attorney  and  client  the  general 
rule  applies  that  all  transactions  between  an 
attorney  and  his  client  will,  by  reason  of  the 
confidential  nature  of  the  relation,  be  close- 
ly scrutinized  by  the  courts,  and  are  often  de- 
clared to  be  voidable  when  they  would  be 
deemed  unobjectionable  between  parties  not 
sustaining  the  relation  of  attorney  and 
client." 

In  some  jurisdictions  the  right  of  an  at- 
torney to  contract  with  his  client  for  compen- 
sation has  been  recognized  specifically  by  stat- 
ute and  applied  to  contracts  made  after  the 
establishment  of  the  relation  of  attorney  and 
client.  Reals  v.  Wagener,  47  Minn.  489,  60 
N.  W.  535;  Morton  v.  Forsee,  249  Mo.  409, 
Ann.  Cas.  1914D  197,  155  S.  W.  766;  Beagles 
V.  Robertson,  135  Mo.  App.  316,  115  S.  VV. 
1042;  In  re  Fitzsimons,  174  N.  Y.  15,  23, 
66  N.  E.  554;  Thomas  v.  Turner,  87  Va.  1, 
12  S.  E.  149,  668;  Preston  v.  Nugent,  13 
Manitoba  511.  Compare  Ford  v.  Mason,  16 
Ont.  Pr.  25.  Thus  in  Beagles  v.  Robertson, 
supra,  wherein  the  validity  of  a  contract  for 
compensation  between  an  attorney  and  client 
was  discussed,  the  court  said:  "If  the  con- 
tract between  plaintiff  and  defendant  was 
properly  entered  into  it  was  not  illegal,  but 
on  the  contrary  was  expressly  authorized  by 
a  statute  of  the  state.  This  statute  says,  in 
effect,  that  in  all  suits  in  equity  and  actions 
at  law,  it  shall  be  lawful  for  an  attorney, 
either  before  or  after  a  suit  is  brought,  to 
contract  with  his  client  for  a  certain  percent- 
age of  the  proceeds  of  the  client's  suit  or 
action  or  the  settlement  of  it,  either  before 
the  institution  of  the  action  or  at  any  stage 
thereafter.  [Laws  1901,  p.  46,  Ann.  Stat. 
Mo*.  1906,  sec.  4937-2.1"  And  in  the  case  of 
In  re  Fitzsimons^  174  N.  Y.  15,  66  N.  E.  654, 
it  was  said:  "In  view  of  the  fact  that  by 
express  statute  the  right  is  confei^red  upon 
an  attorney  or  counselor  to  regulate  the 
amount  of  his  compensation  by  agreement 
with  his  client,  which  is  unrestrained  and  un- 
limited by  law,  we  cannot  see  how  such  an 
agreement  can  be  interfered  with  and  held 
illegal  until  the  question  has  been  fully  and 
fairly  investigated  and  the  facts  relating  to 
the  transaction  plainly  established  by  a  trial. 
The  statute  conferred  upon  the  parties  the 
right  to  make  the  contract,  and  conferred 
upon  the  court  no  authority  to  make  it  for 
them.  If,  however,  upon  a  proper  examina- 
tion of  the  appellant's  claim,  it  shall  be  found 
that  the  agreement  between  himself  and  his 
client  was  induced  by  fraud,  or  that  the  com- 
pensation provided  for  was  so  excessive  as  to 
evince  a  purpose  to  obtain  improper  or  undue 
advantage,  the  court  may  correct  any  such 
abuse."  » 
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A  lair  and  reasonable  settlement  of  the 
compensation  to  be  paid  to  an  attorney,  ex- 
ecuted freely,  voluntarily  and  with  full  un- 
derstanding by  the  client,  during  the  exist- 
ence of  the  fiduciary  relation,  is  valid  and 
enforceable.  Kidd  y.  Williams,  132  Ala.  140, 
31  So.  458,  66  L.R.A.  879;  Dyrenforth  v. 
Palmer  Pneumatic  Tire  Co.  240  111.  25,  88 
N.  E.  290;  Chreste  v.  Louisville  R.  Co.  167 
Ky.  75,  180  S.  W.  49;  Etzel  v.  Duncan,  112 
Md.  346,  76  Atl.  493;  Morton  v.  Forsee,  249 
Mo.  409,  Ann.  Cas.  1914D  197,  155  S.  W. 
765  (under  statute  authorizing  contracts 
for  compensation  between  attorney  and 
client) ;  Audley  v.  Jester,  148  App.  Div.  94, 
132  N.  Y.  S.  1061,  affirmed  212  N.  Y.  573,  106 
N.  K.  1032;  McMahan  v.  Smith  6  Heisk. 
(Tenn.)  167.  See  also  Ryan  v.  Philadelphia, 
etc.  Coal,  etc.  Co.  189  Fed.  253;  Mason  v. 
Ring,  3  Abb.  Dec.  (N.  Y.)  210,  2  Abb.  Pr. 
N.  S.  322;  Hansel  v.  Norblad,  78  Ore.  38, 
151  Pac.  962.  Thus  in  Kidd  v.  Williams,  su- 
pra, the  court  said:  "The  relation  of  attor- 
ney and  client  has  been  much  discussed  in 
this  court,  and  in  other  courts,  and  is  well 
understood.  The  principle  settled  is,  that 
they  sustain  to  each  other,  during  the  time 
the  relation  exists,  in  respect  to  any  matter 
being  conducted  for  the  client  by  the  attorney, 
the  relation  of  trustee  and  cestui  que  trust, 
and  their  dealings  with  each  other  are  sub- 
ject to  the  same  intendments  and  imputations 
as  obtain  between  other  trustees  and  bene- 
ficiaries. .  .  .  While  the  confidential  re- 
lation lasts,  and  as  to  its  subject-matter, 
there  must  be  no  abuse  of  confidence  with 
respect  to  it,  by  which  the  attorney  secures 
an  unjust  advantage  over  the  client.  It  is 
easy  to  see,  that  in  such  time,  and  as  to  the 
business  in  which  he  is  employed,  the  attorney 
could  make  unfair  and  unconscionable  de- 
mands to  which  the  client  would  yield,  al- 
though he  regarded  them  unjust,  out  of  the 
fear  of  the  consequences  of  a  refusal,  or  from 
the  attorney's  undue  influence  over  him. 
.  .  .  If  the  client  is  competent  and  capa- 
ble, and  with  full  knowledge  of  the  transac- 
tion he  proposes  to  settle  with  his  attorney, 
acts  deliberately,  and  voluntarily  settles  his 
account  for  services  with  his  attorney,  there 
would  seem  to  be  no  indispensable  necessity 
for  independent  advice  on  the  subject.  This 
would  certainly  be  true,  when  shown  that 
there  had  been  no  fraud,  deceit  or  unconscion- 
able advantage  practiced  by  the  attorney  on 
the  client,  which  would  rebut  the  presumption 
of  a  violation  of  confidence  reposed,  as  much 
80  as  independent  advice  would  do.  All  that 
is  necessary  is,  for  the  client  to  be  placed  in 
such  a  position  as  would  enable  him  'to 
,  .  .  form  an  entirely  free  and  unfettered 
judgment,  independent  altogether  of  any  sort 
of  control.' "  In  McMahan  v.  Smith,  6  Heisk. 
(Tenn.)   167,  an  action  to  enjoin  the  prose- 


cution of  an  action  at  law  for  the  collection 
of  a  note  for  $700,  it  appeared  that  the  note 
had  been  executed  by  the  plaintiff  to  one  of 
the  defendants,  who  were  a  firm  of  lawyers, 
during  the  existence  of  the  relation  of  attor- 
ney and  client,  and  in  settlement  of  their 
charges  for  services  rendered  and  to  be  ren- 
dered to  the  plaintiff.  The  court  said:  "It 
is  shown  that  the  note  for  $700  was  executed 
freely  and  voluntarily,  after  a  settlement  with 
which  complainant  was  satisfied,  and  that 
nothing  like  fraudulent  appliances  or  threats 
were  used  in  making  the  settlement  or  in 
procuring  the  note.  The  proof  fully  supports 
the  responses  of  defendants  in  their  answer. 
But  there  is  one  feature  in  the  case  which 
makes  it  necessary  to  examine  it  in  another 
aspect.  It  was  a  transaction  between  client 
and  attorney,  and  it  must  therefore  be  gov- 
erned  by  the  rules  which  have  been  estab- 
lished by  courts  for  the  determination  of  ques- 
tioner growing  out  of  this  fiduciary  relation. 
In  controversies  between  client  and  attomev 
the  law  is  severely  exacting  in  its  require- 
ments of  the  latter,  applying  to  such  trans- 
actions wholly  different  rules  from  those 
which  govern  controversies  between  parties 
where  there  is  no  such  confidential  relation. 
.  .  .  Among  them  as  applicable  to  the  pres- 
ent case  are  the  following:  That  the  means 
used  by  the  attorney  to  obtain  the  contract 
be  free,  not  only  of  fraud,  actual  or  construc- 
tive, but  also  of  all  other  inequitable  con- 
sideration. That  he  does  not  contract  for  a 
greater  benefit  than  his  services  are  reasun- 
ably  worth,  with  reference  to  the  trouble  ami 
difficulties  of  the  particular  case,  amoiuit  in- 
volved, either  of  pecuniary  character  or  repu- 
tation personally,  etc  That  the  onus  shall 
devolve  upon  the  attorney  to  show  that  the 
contract  was  free  from  all  fraud,  undue  in- 
fluence, and  exorbitancy  of  demand.  That  the 
attorney  having  performed  his  part  of  the 
contract  reasonably  and  with  due  skill  and 
diligence,  without  regard  to  the  result  of  the 
litigation,  shall  be  entitled  to  recover  the 
amount  specified,  provided  he  brings  the  con- 
tract within  these  principles.  We  have  al- 
ready stated  that  according  to  the  proof  de- 
fendants .  .  .  have  shown  satisfactorily 
that  the  execution  of  the  note  was  not  pro- 
cured by  fraud,  either  actual  or  constructive, 
but  that  it  was  enacted  fre^y,  willingly  and 
understandingly.  The  only  other  question 
is,  Did  they  contract  for  a  greater  benefit  than 
their  services  were  reasonably  worth  T  .  .  . 
We  deem  it  unnecessary  to  enter  into  an 
analysis  of  the  evidence.  After  a  very  close 
scrutiny  of  the  evidence,  the  chancellor  came 
to  the  conclusion  that  the  charge  of  $750  for 
the  services  rendered  was  fair  and  reasonable, 
and  we  entirely  concur  with  his  conclusion.'* 
And  in  Hansel  v.  Norblad,  78  Ore.  38,  irA 
Pac.  962,  the  court,  in  passing  on  the  validity 
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of  a  contract  for  compensation  entered  into 
at  the  inception  of  the  relation  of  attorney 
and  client,  said:  "Even  after  the  confidential 
relation  is  established  the  authorities  agree 
that,  if  all  the  facts  were  known  to  the  client, 
and  he  was  fully  advised  of  the  situation,  if 
no  attempt  was  made  to  mislead  or  deceive 
him  to  his  hurt,  and  if  he  knowingly  and 
understandingly  entered  into  the  agreement, 
it  is  as  binding  upon  attorney  and  client  as 
it  is  upon  any  other  individuals  competent 
to  contract." 

Likewise  after  the  litigation  or  service  to 
be  performed  by  the  attorney  is  completed, 
the  client,  being  sui  juris,  and  fully  informed 
as  to  the  business  transacted,  is  on  equal 
terms  and  dealing  at  arm's  length  with  the 
attorney,  and  a  contract  for  compensation 
entered  into  at  that  time  will  be  upheld. 
Lccatt  v.  Sallee,  3  Port.  (Ala.)  115,  29  Am. 
Dec.  249;  Kidd  v.  Williams,  132  Ala.  140,  31 
So.  458,  56  L.R.A.  879;  Elmore  v.  Johnson, 
143  111.  513,  32  N.  E.  413,  36  Am.  St.  Rep. 
401,  21  L.R.A.  366;  Bibb  v.  Smith,  1  Dana 
(Ky.)  580;  McElrath  v.  Dupuy,  2  La.  Ann. 
520;  Beals  v.  Wagener,  47  Minn.  489,  50  N. 
W.  535  (under  statute  authorizing  attorney 
and  client  to  contract  for  compensation). 
See  also  Phillips  v.  Overton,  4  Hayw.  (Tenn.) 
291.  Thus  in  Beals  v.  Wagener,  supra,  the 
court  said:  "Whatever  may  have  been  the 
rule  formerly,  we  see  no  reason  to  doubt  that 
now  an  attorney  and  his  client  may  state  the 
account  of  the  former.  By  the  statute  ((jren. 
St.  1878,  c.  67,  §  1)  the  measure  and  mode  of 
compensation  of  an  attorney  are  left  unre- 
stricted to  the  agreement,  express  or  implied, 
of  the  parties.  Under  this  provision  there  is 
no  reason  why  they  may  not,  after  the  serv- 
ices are  rendered,  agree  upon  what  they  are 
worth,  and  what  the  client  shall  pay  for 
them,  as  fully  as  they  might  agree  before  they 
were  rendered.  The  court  would  probably 
scrutinize  such  an  agreement  closely,  to  see 
that  there  was  no  overreaching,  and  that  the 
client  acted  with  as  full  and  candid  informa- 
tion as  the  attorney  can  give  him." 

However,  in  Mason  v.  Ring,  3  Abb.  Dec.  (N. 
Y.)  2i0,  2  Abb.  Pr.  N.  S.  322,  it  was  held 
that  \vbere  the  client  continues  under  the  in- 
fluence of  the  fiduciary  relation  although  it 
has  been  terminated  in  fact,  equity  will  sub- 
ject all  transactions  with  regard  to  compensa- 
tion to  the  same  close  scrutiny  as  those  made 
before  the  termination.  And  see  to  the  same 
effect  Thomas  v.  Turner,  87  Va.  1,  12  S.  E. 
149,  668. 

It  seems  that  the  employment  of  an  at- 
torney in  one  suit  does  not  deprive  him  of 
the  right  to  make  a  contract  for  compensation 
for  his  services  in  another,  or  for  any  other 
professional  business,  with  the  same  client. 
Lecatt  V.  Sallee,  3  Port.  (Ala.)  115,  29  Am. 
Dec  249   (quoted  with  approval  in  Kidd  v. 


Williams,  132  Ala.  140,  31  So.  458,  56  L.R.A. 
879) ;  Waterbury  v.  Laredo,  68  Tex.  665,  5  S. 
W.  81.  See  also  Isham  v.  Parker,  3  Wash. 
755,  29  Pac.  835.  Thus  in  Waterbury  v. 
Laredo,  supra,  the  court  said:  "It  cannot 
be  asserted  that  an  attorney,  having  a  con- 
tract with  a  client  in  reference  to  one  sub- 
ject-matter, may  not  make  valid  contracts 
with  his  client  in  reference  to  another,  and 
thereby  fix  his  compensation  for  services  to 
be  rendered  under  the  latter ;  but,  even  in  this 
class  of  cases,  it  has  often  been  held  that  such 
contracts  should  be  closely  scrutinized  'be- 
cause usually  great  confidence  is  reposed  in 
the  attorney,  and  he  is  in  an  attitude  to 
exert  a  strong  influence  over  the  actions  and 
interests  of  IJie  client,'  and  that  a  compensa- 
tion unreasonably  large  for  the  services  ren- 
dered should  not  be  allowed." 

Likewise  it  has  been  held  that  an  attorney 
employed  by  a  corporation  on  a  salary  basis 
may  enter  into  a  valid  contract  for  spme  spe- 
cial service.  Bartlett  v.  Odd-Fellows  Sav. 
Bank,  79  Cal.  218,  21  Pac.  741,  12  Am.  St 
Rep.  139,  wherein  the  court  said:  "The  case 
as  presented  by  the  record  is  one  where  an 
attorney  at  law,  who  was  the  general  attor- 
ney of  the  corporation,  at  a  salary  which 
might  be  changed  at  the  option  of  the  cor- 
poration, and  whose  period  of  employment 
as  such  was  subject  to  the  same  condition, 
was  voluntarily  and  without  any  effort,  fraud, 
or  undue  influence  on  his  part,  employed  spe- 
cially by  the  corporation,  through  its  proper 
officers,  to  perform  certain  special  work,  which 
he  was  ready  and  willing  to  perform,  and 
did  partially  perform,  but  which  the  defend- 
ant prevented  him  from  fully  accomplishing 
through  no  fault  of  his.  .  .  .  In  this  ex- 
isting state  of  relationship  of  the  parties,  it 
does  not  seem  at  all  wrong  that  in  a  special 
case  the  attorney  should  enter  into  contract 
with  his  principal  for  a  special  fee.  And  if, 
as  in  this  case,  the  employment  is  voluntarily 
tendered  to  him  by  those  competent  to  con- 
tract with  him,  with  a  full  knowledge  of 
their  right,  and  of  the  circumstances  under 
which  they  are  acting,  we  do  not  perceive  any- 
thing improper  in  it." 

2.  Contract  Subjected  to  Close  Scrutiny. 

An  attorney  and  his  client  sustain  to  each 
other  the  relation  of  trustee  and  cestui  que 
trust,  and  their  dealings  together  are  subject 
to  the  same  intendments  and  imputations  as 
those  which  obtain  between  other  trustees 
and  their  beneficiaries.  The  courts  therefore 
scrutinize  with  jealousy  all  contracts  between 
them  for  compensation,  made  while  the  fidu- 
ciary relation  exists. 

England. — In  re  Haslam  [1902]  1  Ch.  765. 

Alabama, — Dickinson  v.  Bradford,  59  Ala. 
681,  31  Am.  Rep.  23;  Ware  v.  Russell,  70  Ala. 
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174,  45  Am.  Rep.  82;  Yonge  v.  Hooper,  73 
Ala.  119.  See  also  Kidd  v.  Williams,  132 
Ala.   140,   31   So.   458,   56  L.R.A.   879. 

Arkansas. — Marshall  v.  Dossett,  57  Ark. 
93,  20  S.  W.  810. 

Illinois. — Elmore  v.  Johnson,  143  111.  513, 
32  N.  E.  413,  36  Am.  St.  Rep.  401,  21  L.R.A. 
366;  Robinson  v.  Sharp,  201  111.  86,  66  N.  E. 
299;  Dyrenforth  v.  Palmer  Pneumatic  Tire 
Co.  240  111.  26,  88  N.  E.  290.  See  also  Gruby 
V.  Smith,  13  111.  App.  43. 

loioa. — ^Poison  v.  Young,  37  la.  196. 

Kentucky. — Downing  v.  Major,  2  Dana 
228;  Chreste  v.  Louisville  R.  Co.  167  Ky.  76, 
180  S.   W.  49. 

Maryland. — Etzel  v.  Duncan,  112  Md.  346, 
76  Atl.  493. 

Massachusetts. — Boston  Bar  Assoc,  v.  Hale, 
197  Mass.  423,  83  N.  E.  885. 

New  York. — Hitchings  v.  Van  Brunt,  6 
Abb.  Pr.  N.  S.  272. 

South  Carolina. — See  Wise  v.  Hardin,  5  S. 
C.  329. 

Tennessee. — Planters'  Bank  v.  Homberger, 
4  Cold.  531. 

Vermont. — ^Mott  v.  Harrington,  12  Vt.  199. 

Virginia. — ^Thomas  v.  Turner,  87  Va.  1,  12 
S.  E.  149,  668. 

West  Virginia.— Ysjice  v.  Ellison,  85  S.  E. 
776. 

Thus  in  Ware  v.  Russell,  70  Ala.  174,  45 
Am.  Rep.  82,  the  court  said:  "All  contracts 
between  attorney  and  client,  made  after  the 
formation  of  the  relation,  touching  the  com- 
pensation of  the  attorney,  or  by  which  the 
client  transfers  to  him  an  interest  in  the  mat- 
ter of  suit,  or  a  right  or  interest  in  and  to 
property  involved  in  litigation,  are  closely 
watched,  and  jealously  scrutinized,  when,  as 
between  them,  their  validity  is  drawn  in 
question.  The  confidence  the  relation  involves 
— ^the  power  over  the  client — the  attorney 
naturally  acquires,  the  opportunity  and  dan- 
ger of  oppression  and  the  exercise  of  influence 
compel  courts  to  a  most  jealous  supervision 
of  all  such  contracts ;  and  as  between  attorney 
and  client,  they  are  supported  only  when  all 
the  circumstances  attending  them  import  that 
they  are  fair,  just,  and  untainted  with  an 
abuse  of  the  relation."  In  Planters'  Bank 
V.  Hornberger,  4  Cold.  631,  the  court,  after 
an  extended  review  of  American  and  English 
authorities  passing  on  the  validity  of  con- 
tracts made  between  attorney  and  client,  said : 
"We,  therefore,  declare  that,  in  all  cases 
where  the  relation  of  attorney  and  client  ex- 
ists, and  it  is  desired  to  make  further  pro- 
fessional engagements:  lat.  That  it  is  the 
duty  of  the  attorney  to  have  the  contract  (if 
there  be  one)  clearly  and  definitely  stated, 
and  understood,  not  only  in  its  language;  but, 
also,  in  its  spirit,  legal  consequences,  and 
practical  results.  2d.  That  the  means  used 
to  obtain  the  contract  be  free,  not  only  of 


fraud,  actual  or  constructive;  but,  also,  of 
any  other  inequitable  consideration.  3d.  That 
every  material  circumstance^  or  fact,  con- 
nected with  the  execution  of  the  contract,  and 
calculated  to  inform  the  client  of  his  rights 
and  responsibilities,  be  declared  to  him  with- 
out reservation.  4th.  That  the  attorney  in- 
form himself  of  all  such  facts  and  circum- 
stances which  would  reasonably  come  within 
the  knowledge,  and  which  would  likely  pre- 
vent the  execution  of  the  contract  by  the 
client.  5th.  That  he  does  not  contract  for  a 
greater  benefit  than  his  services  are  reason- 
ably worth,  with  reference  to  the  trouble  and 
difficulties  of  the  particular  case,  amount 
involved,  either  of  pecuniary  character,  or 
reputation  personally,  etc.  6th.  That  the 
onus  shall  devolve  upon  the  attorney,  to 
show  that  the  contract  was  free  from  all 
fraud,  undue  infiuence,  and  exorbitancy  of  de- 
mand. 7th.  That  the  attorney,  having  per- 
formed his  part  of  the  contract,  reasonably^ 
and  with  due  skill  and  diligence,  without  re- 
gard to  the  result  of  the  litigation,  shall  be 
entitled  to  recover  the  amount  specified,  pro- 
vided he  brings  the  contract  within  the  fore- 
going principles.  8th.  In  the  absence  of  a 
contract,  the  attorney  is  entitled  to  recover 
upon  a  quantum  meruit  for  such  labor  as  he 
shall  have  performed." 

The  fact  that  the  right  of  an  attorney  to 
contract  with  his  client  is  specifically  recog- 
nized by  statute,  does  not  abrogate  the  rule 
that  a  contract  for  compensation  made  while 
the  fiduciary  relation  exists  is  subject  to  the 
strict  scrutiny  of  the  court  and  must  be  fair 
and  reasonable  in  order  to  receive  its  sanc- 
tion as  a  valid  agreement.  Beats  v.  Wagener, 
47  Minn.  489,  50  N.  W.  635  (under  statute 
authorizing  attorney  and  client  to  contract 
for  compensation) ;  Ransom  v.  Ransom,  147 
App.  Div.  836,  133  N.  Y.  S.  173;  Haight  v. 
Moore,  37  Super.  Ct.  (N.  Y.)  161;  Mason  v. 
Ring,  3  Abb.  Dec.  (N.  Y.)  210,  2  Abb.  Pr. 
N.  S.  322;  Preston  v.  Nugent,  13  Manitoba 
511.  See  also  Morton  v.  Forsee,  249  Mo.  409^ 
Ann.  Cas.  1914D  197,  156  S.  W.  766;  Barrv 
V.  Whitney,  3  Sandf.  (N.  Y.)  696;  White- 
head  V.  Kennedy,  69  N.  Y.  462,  466.  Thus 
in  Preston  v.  Nugent,  supra,  the  court  said: 
•*By  our  act,  R.  S.  M.  c.  83,  s.  68,  'any 
attorney  at  law,  solicitor  in  equity  or  Uarris- 
ter  in  this  province  may  contract^  either  un- 
der seal  or  otherwise,  with  any  person  or 
persons  or  corporation  whatsoever  as  to  the 
remuneration  to  be  paid  him  for  services 
rendered  or  to  be  rendered  to  the  said  person, 
persons  or  corporation,  in  lieu  of  or  in  addi- 
tion to  the  costs  which  by  any  tariff  in  force 
are  allowed  to  the  said  attorney  or  solicitor, 
and  the  contract  entered  into  may  provide 
that  such  attorney  or  solicitor  is  to  receive 
a  portion  of  the  proceeds  of  the  subject-mat- 
ter of  the  action  or  suit  in  which  anv  such 
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attorney  or  solicitor  is  or  is  to  be  employed, 
or  a  portion  of  tlie  moneys  or  property  for 
which  such  solicitor  or  attorney  may  be  re- 
tained, whether  an  action  or  suit  has  been 
brought  for  the  same  or  a  defense  has  been 
entered,  and  such  remuneration  may  also  be 
in  the  way  of  commission  or  percentage  on 
the  amount  recovered  or  defended  or  on  the 
value  of  the  property  about  which  any  action, 
suit  or  transaction  is  concerned.'  Now,  while 
this  statute  contains  no  express  provisions, 
as  in  the  cases  of  the  enactments  in  England 
and  in  the  Province  of  Ontario  on  similar 
subjects,  for  inquiring  into  the  fairness  or 
reasonableness  of  such  an  agreement  and 
for  setting  it  aside,  I  cannot  consider  that 
the  court  is  precluded  from  exercising  the 
ordinary  jurisdiction  of  a  court  of  equity  to 
determine  its  validity  upon  equitable  prin- 
ciples. But  in  dealing  with  such  a  contract  it 
must  be  remembered  that  the  statute  au- 
thorizes an  agreement  of  this  kind  between 
solicitor  and  client,  and  the  contract  should 
not  be  treated  as  prima  facie  voidable  be- 
cause made  between  those  having  that  relar 
tion.  The  circumstances  must  be  considered 
in  connection  with  the  nature  of  the  con- 
tract." 

3.  Presumption  op  Invaliditt. 

There  is  a  presumption  of  unfairness  or 
invalidity  attaching  to  a  contract  for  com- 
pensation executed  by  an  attorney  and  his 
client  after  the  establishment  of  the  fiduciary 
relation.  White  v.  Tolliver,  110  Ala.  300,  20 
So.  97;  Cooley  v.  Miller,  158  Cal.  610,  105 
Pac.  981;  Elmore  v.  Johnson,  143  111.  513, 
32  N.  E.  413,  36  Am.  St.  Rep.  401,  21  L.R.A. 
366;  French  v.  Cunningham,  149  Ind.  832,  49 
N.  E.  797;  Shirk  v.  Neible,  158  Ind.  66,  53 
N.  E.  281,  83  Am.  St.  Rep.  150;  Bolton  v. 
Daily,  48  la.  348;  Shropshire  v.  Ryan,  111 
la.  677,  82  N.  W.  1035 ;  Burnham  v.  Heselton, 
82  Me.  495,  20  Atl.  80,  9  L.R.A.  90;  Mason 
V.  Ring,  3  Abb.  Dec.  (N.  Y.)  210,  2  Abb.  Pr. 
N.  S.  322;  Brock  v.  Barnes,  40  Barb.  (N.  Y.) 
521:  Carlton  v.  Dustin,  9  Ohio  Dec.  (Re- 
print) 61;  Thomas  v.  Turner,  87  Va.  1,  12 
S.  E.  149,  068;  Vance  v.  Ellison  (W.  Va.) 
85  S.  E.  776;  Egan  v.  Bumight  (S.  D.)  re- 
ported in  full,  post,  this  volume,  at  page  639. 
See  also  Kidd  v.  Williams,  132  Ala.  140,  31 
So.  458,  56  L.R.A.  879;  Anonymous,  16  Abb. 
Pr.  (N.  Y.)  428;  Dorr  v.  Camden,  55  W.  Va. 
226,  46  S.  E.  1014,  65  L.R.A.  348.  Thus  in 
Thomas  v.  Turner,  supra,  the  court  said: 
"All  dealings  between  attorney  and  client, 
for  the  benefit  of  the  former,  are  not  only 
regarded  with  jealousy  and  closely  scruti- 
nized, but  they  are  presumptively  invalid  on 
the  ground  of  constructive  fraud,  and  that 
presumption  can  be  overcome  only  by  the 
clearest  and  most  satisfactory  evidence.  The 
rule  is  founded  in  public  policy,  and  operates 


independently  of  any  ingredient  of  actual 
fraud  or  of  the  age  or  capacity  of  the  client, 
being  intended  as  a  protection  to  the  client 
against  the  strong  influence  to  which  the 
confidential  relation  naturally  gives  rise.  It 
is  the  duty  of  an  attorney  to  give  to  his  client 
the  benefit  of  his  best  judgment,  advice,  and 
exertions,  and  it  would  be  a  just  reproach 
to  the  law  if  he  were  permitted  to  bring  his- 
own  personal  interest  into  conflict  with  that 
duty  by  securing  a  benefit  to  himself  through 
the  influence  whicn  the  relation  implies.  Ail 
transactions  between  the  parties  to  be  upheld 
in  a  court  of  equity  must  be  uberrima  fides, 
and  the  onus  is  on  the  attorney  to  show  not 
only  that  no  undue  influence  was  used  or  ad- 
vantage taken,  but  that  he  gave  his  client 
all  the  information  and  advice  as  against 
himself  that  was  necessary  to  enable  him  to 
act  understand ingly.  He  must  show,  in  other 
words,  (1)  that  the  transaction  was  perfectly 
fair;  (2)  that  it  was  entered  into  by  the 
client  freely;  and  (3)  that  it  was  entered 
into  with  such  a  full  understanding  of  the 
nature  and  extent  of  his  rights  as  to  enable 
the  client  to  thoroughly  comprehend  the  scope 
and  effect  of  it."  In  Shirk  v.  Neible,  156  Ind. 
86,  53  N.  E.  281,  83  Am.  St.  Rep.  150,  it  was 
said:  "The  employment  made  was  a  general 
employment  under  which  the  attorneys  were 
entitled  to  a  reasonable  compensation  for 
the  services  rendered,  and  having  accepted 
such  employment  and  established  a  relation 
of  confidence  that  gave  them  vantage  ground, 
the  law  thereby  stripped  them  of  all  power 
during  the  continuance  of  the  relation  to  con- 
tract with  their  client  for  a  fee  in  excess  of 
fair  compensation.  Therefore,  these  attor- 
neys, having  agreed  with  their  client  during 
the  progress  of  the  confidential  relation  as 
to  the  amount  of  their  fee,  and  demanded  and 
taken  a  negotiable  note  and  mortgage  there- 
for, the  law  presumes  the  transaction  to  be 
fraudulent,  and  the  fee  excessive,  and  the 
burden  is  laid  upon  the  attorneys  to  show  by 
clear  proof  that  it  was  fair,  and  the  amount 
agreed  upon  but  a  reasonable  compensation 
for  the  services  which  they  had  performed  or 
would  be  called  upon  to  perform  under  their 
employment.  French  v.  Cunningham,  149  Ind. 
632."  And  in  Brotherson  v.  Consalus,  26 
How.  Pr.  (N.  Y.)  213,  the  courts  in  speaking 
generally  of  transactions  between  attorney 
and  client  during  the  existence  of  the  con- 
fidential relation,  said:  "While  the  relation 
of  attorney  and  client  continues,  the  court 
will  carefully  scrutinize  the  dealings  and 
contracts  between  them,  and  guard  the  client's 
rights  against  every  attempt  by  the  attorney 
to  secure  an  advantage  to  himself  at  the  ex- 
pense of  the  client.  Nor  is  it  necessary  in 
such  case  for  the  client  to  show  actual,  or,  as 
it  is  sometimes  called,  active,  fraud,  in  order 
to  obtain  relief;  but  the  law  will  presume  in 
his  favor,  so  soon  as  the  confidential  relation 
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is  shown  to  have  existed  at  the  time  of  the 
transaction  complained  of.  This  rule  has  its 
foundation  on  principles  of  public  policy,  and 
is  adhered  to  by  the  courts  with  the  utmost 
rigor." 

The  presumption  of  unfairness  or  undue 
influence  attaching  to  contracts  for  compensa- 
tion entered  into  by  attorney  and  client  dur- 
ing the  existence  of  the  fiduciary  relation, 
does  not  apply  to  a  transaction  in  which  the 
attorney  openly  assumes  a  hostile  attitude  to 
his  client.  Cooley  v.  Miller,  156  Cal.  610,  105 
Pac.  981. 

In  Elmore  v.  Johnson,  143  111.  513,  32  N. 
E.  413,  36  Am.  St.  Rep.  401,  21  L.R.A.  366, 
tlie  court  laid  down  the  following  rule  with 
regard  to  contracts  for  compensation  between 
attorney  and  client,  affecting  the  property  in- 
volved in  litigation,  viz.:  "Where  the  title 
to  property  is  so  involved  in  litigation  that 
the  value  of  the  property  depends  upon  the 
decision  as  to  such  title,  a  contract  made 
during  the  pendency  of  the  litigation  to  com- 
pensate the  attorney  for  his  legal  services 
with  a  part  of  the  property  involved  therein, 
should  be  held  to  be  voidable  at  the  election 
of  the  client,  irrespective  of  the  fairness  or 
unfairness  of  the  contract,  provided  such 
election  is  exercised  within  a  reasonable  time. 
Such  a  rule  as  this  is  demanded  by  public 
policy  and  in  the  interests  of  a  wholesome  ad- 
ministration of  justice." 

In  Filon's  Estate,  7  Pa.  Dist.  316,  it  was 
held  that  while  an  agreement  between  an  at- 
torney and  his  client  for  a  contingent  fee 
is  not  per  se  illegal,  if  the  agreement  for  the 
payment  of  such  a  fee  is  entered  into  after 
the  relation  of  attorney  and  client  has  been 
established,  it  may  be  avoided  by  the  latter 
irrespective  of  any  actual  fraud,  the  well- 
settled  rule  of  equity  being  that  under  such 
circumstances  the  attorney  shall  not  be  per- 
mitted to  derive  any  benefit  from  the  con- 
tracts, bounty  or  negotiations  of  the  client. 

Likewise  the  rule  has  been  stated  that  a 
contract  for  compensation  between  an  attor- 
ney and  his  client,  entered  into  during  the 
existence  of  the  fiduciary  relation  will  be  dis- 
regarded, if  made  without  a  fair  and  full  dis- 
closure of  the  facts  on  which  it  is  predicated. 
Donaldson  v.  Eaton,  136  la.  660,  114  N.  W. 
19,  125  Am.  St.  Rep.  275,  14  L.R.A.(N.S.) 
1168;  Burnham  v.  Heselton,  82  Me.  496,  20 
Atl.  80,  9  L.R.A,  90. 

Such  contracts  are  voidable  only  at  the 
election  of  the  client,  and  if  he  acquiesces, 
strangers  to  the  contract  have  no  right  or 
cause  to  complain.  Ware  v.  Russell,  70  Ala. 
174,  45  Am.  Rep.  82. 

4.  Burden  of  Proof  as  to  Vatjditt, 

The  burden  of  showing  that  a  contract  for 
compensation,  executed  by  an  attorney  and 
his  client  during  the  existence  of  the  fiduciary 


relation,  is  fair  and  reasonable  and  free  from 
undue  influence  rests  on  the  attorney.  Dick- 
inson V.  Bradford,  69  Ala.  681,  31  Am.  Rep. 
23;  Yonge  v.  Hooper,  73  Ala.  119;  Kidd  v. 
Williams,  132  Ala.  140,  31  So.  468,  66  L.R.A. 
879;  Dyrenforth  v.  Palmer  Pneumatic  Tire 
CJo.  240  111.  26,  88  N.  E.  290;  French  v. 
Cunningham,  149  Ind.  632,  49  N.  E.  797; 
Shirk  V.  Neible,  166  Ind.  66,  59  N.  E.  281, 
83  Am.  St.  Rep.  160;  Shropshire  y.  Ryan, 
111  la.  677,  82  N.  W.  1036;  Donaldson  v. 
Eaton,  136  la.  650,  114  N.  W.  19,  125  Am.  St. 
Rep.  276,  14  L.R.A.  (N.S.)  1168;  Burnham  v. 
Heselton,  82  Me.  495,  20  Atl.  80,  9  L.R.A. 
90;  Brock  v.  Barnes,  40  Barb.  (N.  Y.)  521; 
De  Rose  v.  Fay,  4  Edw.  (N.  Y.)  40;  Boyd  v. 
Daily,  86  App.  Div.  681,  83  K  Y.  S.  539, 
affirmed  176  N.  Y.  613,  68  N.  E.  1114;  Gold- 
berg V.  Goldstein,  87  App.  Div.  616,  84  N.  Y. 
S.  782;  Whitehead  v.  Kennedy,  69  N.  Y.  462; 
Newman  v.  Davenport,  9  Baxt.  (Tenn.)  638; 
McMahan  v.  Smith,  6  Heisk.  (Tenn.)  167; 
Planters*  Bank  v.  Hornberger,  4  Cold,  (Tenn.) 
531.  And  see  the  reported  case.  Thus  in 
Dickinson  v.  Bradford,  supra,  an  action  in 
equity  instituted  by  an  attorney  to  enforce 
the  specific  performance  of  a  contract  for 
compensation  entered  into  with  a  client  sub- 
sequent to  the  establishment  of  the  fiduciary 
relation,  the  court  said:  "Standing,  as  the 
parties  do,  in  a  relation  of  confidence,  which 
gives  the  attorney  or  solicitor  an  advantage 
over  the  client,  the  burden  of  proof  lies 
on  the  attorney  or  solicitor;  and  to  support 
the  contract  made  while  the  relation  existed, 
he  must  show  the  fairness  of  the  transaction, 
and  the  adequacy  of  the  consideration.  The 
principle  is  thus  stated  by  Judge  Story :  'But 
the  burden  of  establishing  its  perfect  fair- 
ness, adequacy,  and  equity  is  thrown  upon 
the  attorney,  upon  the  general  rule,  that  he 
who  bargains  in  a  matter  of  advantage  with 
a  person,  placing  confidence  in  him,  is  bound 
to  show  that  a  reasonable  use  haa  been  made 
of  that  confidence;  a  rule  applying  equally 
to  all  persons  standing  in  confidential  rela- 
tions with  each  other.' "  In  Newman  v. 
Davenport,  9  Baxt.  (Tenn.)  638,  an  action 
to  recover  under  a  contract  for  legal  services 
rendered  to  the  defendant  by  the  plaintiff's 
Intestate,  it  appeared  that  when  the  alleged 
contract  was  made  the  plaintiff's  intestate 
was  and  for  some  time  previous  had  been 
the  defendant's  counsel  in  a  matter  of  Im- 
portance. The  court  said:  'The  question 
then  comes  to  this:  After  the  relation  of 
attorney  and  client  has  been  established,  can 
the  attorney  make  another  contract  with 
the  client  for  further  services  and  recover 
upon  it,  however  clearly  proven,  without 
showing  the  nature  of  the  services,  how  they 
were  rendered,  and  the  reasonableness  of  the 
compensation  stipulated  for?  But  this,  if 
an  open  question  anywhere,  certainly  is  not  in 
this  state.     It  is  quite  well  established  that 
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in  controversies  between  attorney  and  client, 
the  law  is  severely  exacting  of  the  former, 
and  applies  rules  much  stricter  than  those 
which  govern  controversies  between  other  par- 
ties. The  onus  is  always  upon  the  attorney 
to  show  that  his  contract  is  just  and  reason- 
able, and  free  from  all  exorbitancy  of  demand. 
He  is  not  permitted  to  stipulate  for  a  bene- 
fit incommensurate  with  the  service  to  be  per- 
formed. .  ,  .  But  he  must  show  not  only 
that  the  services  were  rendered,  but  that  the 
compensation  stipulated  for  was  reasonable 
with  reference  to  them." 

The  rule  requiring  the  attorney  to  assume 
the  burden  of  proving  his  contract  with  the 
client  to  be  fair  and  reasonable  and  free  from 
undue  influence  is  not  affected  by  a  statute 
recognizing  the  right  of  an  attorney  to  regu- 
late his  fees  by  contract,  as  the  object  of  such 
a  statute  is  simply  to  make  the  fees  of  an 
attorney  a  lawful  subject-matter  of  contract. 
Morton  v.  Forsee,  249  Mo.  409,  Ann.  Cas. 
1914D  197,  155  S.  W,  765  (with  dissenting 
opinion) ;  Haight  v.  Moore,  37  Super.  Ct. 
(N.  Y.)  161;  Thomas  v.  Turner,  87  Va.  1, 
12  S.  E.  149,  668  (with  dissenting  opinion). 
See  also  Whitehead  v.  Kennedy,  69  N.  Y.  462 
(wherein  question  was  commented  on  by  the 
court,  but  not  decided)  ;  Keenan  v.  Scott,  64 
W.  Va.  137,  61  S,  E.  806.  Compare  Beagles 
V.  Robertson,  135  Mo.  App.  306,  115  S.  W. 
1042;  Werner  v.  Knowlton,  107  App.  Div. 
158,  161,  94  N.  Y.  S.   1064. 

//.  Contract  for  Increased  Compensation, 

An  agreement  made  by  a  client  with  his 
counsel  after  the  latter  has  been  employed, 
by  which  the  original  contract  is  varied  and 
greater  compensation  is  secured  to  the  counsel 
is  ordinarily  invalid. 

England. — See  Walmsley  v.  Booth,  2  Atk. 
25,  27;  O'Brien  v.  Lewis,  4  Giff.  221,  32  L.  J. 
Ch.  669,  9  Jur.  N.  S.  528,  8  L.  T.  N.  S.  179, 
11  W.  R.  318;  Newman  v.  Payne,  2  Ves.  Jr. 
199. 

Atahama. — Lecatt  v,  Sallee,  3  Port.  115,  29 
Am.  Dec.  249. 

Arkansas. — ^Marshall  v.  Dossett,  57  Ark.  93, 
20  S.  W.  810. 

(7eor^io.— Bailey  v.  Devine,  323  Ga.  653,  51 
S.  E.  603,  107  Am.  St.  Rep.  153. 

/Hinot*.— Miller  v.  Lloyd,  181  111.  App. 
230.  See  also  Elmore  v.  Johnson,  143  111. 
513,  32  K  E.  413,  36  Am.  St.  Rep.  401,  21 
L.R.A.  366. 

Iowa. — Bolton  v.  Daily,  48  la.  348;  Shrop- 
shire v.  Ryan,  111  la.  677,  82  N,  W.  1035. 

Kentuchii. — Downing  v.  Major,  2  Dana  228. 
See  also  Bibb  v.  Smith,  1  Dana  580. 

Michigan. — Coveney  v.  Pattullo,  130  Mich. 
275,  89  N.  W.  968. 

yebraska. — See  Olson  v.  Farnsworth,  97 
Neb.  407,  150  N.  W.  260. 


New  York. — Jackson  v.  Stone,  48  App.  Div. 
828,  64  N.  Y.  S.  820;  Blaikie  v.  Post,  137  App. 
Div.  648,  122  N.  Y.  S.  292.  See  also  Brauer  v. 
Lawrence,  165  App.  Div.  8,  160  N.  Y.  S. 
497;  Merritt  v.  Lambert,  10  Paige  352,  4 
N.  Y.  Ch.  L.  ed.  1007;  affirmed  as  Wallis  v. 
Loubat,  2  Denio  607.  And  see  the  reported 
case. 

Pennsylvania. — ^Maires'  Case,  7  Pa.  Dist. 
297,  affirmed  189  Pa.  99,  41  Atl.  988. 

South  Dakota. — Egan  v.  Bumight,  reported 
in  full,  post,  this  volume,  at  page  539. 

Tennessee. — Rose  v.  Mynatt,  7  Yerg.  30. 

Texas. — Waterbury  v.  Laredo,  68  Tex.  665, 
5  S.  W.  81  (rule  applied  where  client  was 
municipal  corporation) ;  Kahle  ▼.  Plummer, 
74  S.  W.  786.  See  also  Phoenix  Land  Co.  v. 
Exall,  169  S.  W.  474  (wherein  the  rule  was 
recognized  but  held  to  bo  inapplicable  to  the 
facts). 

Vermont. — See  Mott  v.  Harrington,  12  Vt. 
199. 

West  Virginia. — Vance  v.  Ellison,  85  S.  E. 
776. 

In  Marshall  v.  Dossett,  67  Ark.  93,  20 
S.  W.  810,  it  appeared  that  an  attorney,  who 
had  agreed  to  defend  a  prisoner  confined  in 
jail,  for  a  stipulated  fee,  afterwards,  and 
while  the  relation  of  attorney  and  client  sub- 
sisted, accepted  a  promise  from  the  client  to 
confer  on  him  a  gratuity  in  the  form  of  a 
mule,  in  case  the  attorney  succeeded  in  restor- 
ing him  to  liberty.  The  court  said:  "Such 
is  the  jealousy  with  which  the  courts  guard 
transactions  between  attorney  and  client, 
while  that  relation  exists,  that  the  authorities 
agree  that  if  the  gift  had  been  executed  by 
delivery  when  the  promise  was  made,  under 
the  case  found,  the  client  could  have  revoked 
it."  In  Blaikie  v.  Post,  137  App.  Div.  648, 
122  N.  Y.  S.  292,  it  appeared  that  an  attor- 
ney was  employed  by  the  defendant  to  bring 
and  prosecute  a  suit  to  set  aside  a  mortgage, 
and  gave  the  defendant  a  receipt  for  $100 
for  disbursements,  and  in  it  stated  that  his 
compensation  was  to  be  twenty-five  per  cent 
of  the  amount  recovered.  A  suit  was  brought, 
which  was  decided  adversely  to  the  plaintiff 
therein.  Seven  days  before  the  decision  in 
that  suit  the  attorney  procured  the  defend- 
ant to  write  him  a  letter,  stating  that  he 
should  receive,  as  full  compensation  for  legal 
services,  ten  per  cent  of  the  amount  the  de- 
fendant should  net  from  the  sale  of  the  land 
in  controversy,  after  paying  tlie  mortgages 
thereon  and  the  advances  made  to  him  by 
different  persons  named.  It  was  also  stated 
that  the  agreement  was  to  take  the  place  and 
be  in  lieu  of  all  other  agreements.  The  ac- 
tion to  recover  for  legal  services  was  based 
on  the  subsequent  agreement.  The  court 
said:  'The  learned  trial  justice  charged  the 
jury  that  the  plaintiff  could  not  recover  with- 
out proof — 'that  the  agreement  was  fair,  that 
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the  client  acted  freely  and  understandingly, 
that  the  client  who  executed  the  instrument 
fully  understood  its  purport,  and  that  it  was 
made  by  him  with  full  knowledge  of  all  the 
material  circumstances  known  to  the  attorney, 
and  was  in  every  respect  free  from  fraud  on 
the  part  of  the  attorney  or  misconception  on 
the  part  of  the  client,  and  that  a  proper  use 
was  made  by  the  attorney  of  the  confidence 
reposed  in  him.*    That  charge  was  undoubted- 
ly correct.    It  is  unnecessary  to  cite  authori- 
ty to   support   it,   because   at  all   events   it 
is  the  law  of  this  case  on  this  appeal."     In 
Waterbury  v.  Laredo,  68  Tex,  565,  6  S.  W. 
81,  in  discussing  the  validity  of  an  agreement 
made  by  a  municipal  corporation,  with  its 
attorney,  to  pay  the  latter  an  additional  sum, 
above  the  amount  that  had  been  previously 
agreed   on,   to   perform   certain   service,   the 
court  said:     "The  rule  which  denies  to  an 
attorney   the   right   to  make   an   agreement 
with   his  client   after   an   employment   in   a 
particular  business,  by  which  the  contract  is 
so  raised  as  to  secure  greater  compensation  to 
the  former  than   was   first  agreed  upon,   is 
wholesome,  and  has  its  foundation  in  princi- 
ples adopted  to  secure  clients  against  imposi- 
tion.    It  tends  to  preserve  the  purity  of  the 
bar  and  to  accomplish  the  ends  of  justice, 
and  it  ought  not  to  be  departed  from  unless 
in  some  case  peculiar  in  its  facts.    This  case 
presents  no  facts  which  can  take  it  without 
the  rule."    In  Vance  v.  Ellison  (W.  Va.)  85 
S.  E.  776,  an  action  to  enjoin  the  defendant, 
an  attorney,  from  the  enforcement  of  a  deed 
of  trust  on  real  estate  which  had  been  given 
to  secure 'the  payment  of  fees  for  legal  serv- 
ices, the  plaintiff  claimed  that  the  deed  was 
given  to   secure   a  fee   of   $1,000,   the   con- 
tract for  which  the  attorney  obtained  from 
him  after  the  relation  of  attorney  and  client 
had  been  established  between   him  and  the 
defendant  and  after  the  latter  was  already 
bound   in  a   prior  written  contract   to   ren- 
der  him   the   same   service   for   an   absolute 
fee  of  $500,  the  court  said:     "The  contract 
between   attorney   and   client   for   the    addi- 
tional  fee   of   $1,000   is   one  which   a  court 
of  equity  will  not  sanction  under  the  facts 
and   circumstances   appearing   in   this   case. 
Though  actual  fraud  or  extortion  may  not 
be  shown,  the  contract  is  presumptively  in- 
valid.     It   was   at   most   a   mere   gift   dur- 
ing the  confidential  relation,  which  for  rea- 
sons  of   public   policy   is  generally   not   al- 
lowable.    Not   an   extenuating  fact  appears 
to  take  this  feature  of  the  case  out  of  the 
general  rule.    An  attorney  does  not  deal  with 
his  client  at  arm's  length.     That  which  an 
attorney   obtains   from   the   client  after  tlie 
relation    is    established    between    them    and 
while  it  exists,  will  be  cautiously  guarded.    A 
court  of  equity  will  most  frequently  interfere, 
at  the  election  of  the  client,  and  restore  to 
him  fully  what  has  been  obtained  from  him 


by   his    attorney    beyond    the   oompens&ticm 
originally  fixed.*' 

Where  additional  services,  outside  the  scope 
of  the  original  employment,  are  contemplated, 
a  contract  for  additional  compensation,  ex- 
ecuted during  the  existence  of  the  relation  of 
attorney  and  client,  is  valid  and  enforceable, 
if  it  is  fair  and  reasonable,  free  from  fraud 
and  duress  and  based  on  a  valuable  considera- 
tion.    Farmer  v.   Stillwater  Water  Co.    108 
Minn.  41,  121  S.  W.  418;  Bishop  v.  Vaughan, 
186  Mo.  App.  479,  172  S.  W.  644;  Isham  v. 
Parker,  3  Wash.  765,  29  Pac.  835.     See  also 
Olson  V.  Farnsworth,  97  Neb.  407,  150  N.  W. 
260;  In  re  Wise,  158  N.  Y.  S.  793.    Thus  in 
Farmer   v.    Stillwater   Water   Co.    supra,    it 
appeared  that  an  attorney  entered  into  a  writ- 
ten contract  with  a  prospective  client  to  in- 
stitute a  certain  action  and  stipulated  for  his 
fees  in  conducting  the  proceedings  in  the  dis- 
trict court  and  for  a  certain  fee  in  the  event 
of  the  argument  of  an  appeal.    The  trial  was 
had  and  an  appeal  was  taken  by  the  defend- 
ants in  the  action  resulting  in  an  order  for  a 
new  trial.     The  attorney,  maintaining  that 
the  compensation  provided  for  in  the  original 
contract  did  not  cover  the  services  to  be  ren- 
dered on  the  second  trial  demanded  a  contract 
for  additional  compensation,  and  the  client 
verbally  agreed  to  pay  him  what  his  services 
were  reasonably  worth  in  view  of  what  he  ob- 
tained from  the  case.     The  second  trial  re- 
sulted in  an  increased  verdict  and  before  the 
appeal  was  heard  a  settlement  was  arranged, 
llie  attorney  sued  to  establish  his  lien  based 
on  the  verbal  agreement.     The  court  said. 
"This  court  has  uniformly  held  persons  in  a 
fiduciary  capacity,  who  deal  with  others  hav- 
ing a  right  to  rely  upon  their  good  faith,  to 
the  strictest  accountability,  and  has  afforded 
the  largest  possible  proper  measure  of  relief 
for   the    abuse   of    confidence.      There   is   no 
question  that  this  principle  applies  to  the  re- 
lationship   of   attorney    and    client,    and    to 
agreements  between  them  for  increased  com- 
pensation to  the  attorney,  after  the  confiden- 
tial relationship  is  commenced.     The  burden 
is  on  the  attorney  to  show  by  satisfactory  evi- 
dence that  the  resulting  contract  is  free  from 
all   fraud,   undue   influence,   or   exorbitancy. 
.     .     .     The  labor  of  the  attorney  had  proved, 
and  in  the  future  was  likely  to  prove,  greater 
than  either  party  originally  contemplated.   It 
was  natural,  under  the  circumstances,  that 
the  attorney,  thinking  the  written  contract 
did  not  cover  the  second  trial,  desired  to  come 
to    a    definite    understanding    with    his    ex- 
perienced client  as  to  what  he  should  be  paid 
for  the  important  services  the  future  conduct 
of  the  lawsuit  would  involve.    It  was  not,  as 
has  been  previously  set  forth,  a  constructive 
fraud  on  his  part  to  insist  that  the  written 
agreement  did  not  contemplate  these  services. 
No  actual  fraud  is  shown,  nor,  as  we  under- 
stand, claimed.    It  was  therefore  proper  that 
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lie  should  agree  to  accept  in  payment  what 
the  services  he  agreed  to  render  would  be 
reasonably  worth,  and  that  Farmer  ahould 
agree  to  so  pay  him.  That  was  a  'fair,  rea- 
sonable, and  just  remuneration.'  The  con- 
sideration of  the  new  agreement  was  tlie  mu- 
tual promises  of  the  parties.  .  .  .  The 
finding,  in  effect,  that  such  contract  is  not 
void  for  want  of  consideration,  constructive 
fraud,  or  otherwise,  is  fully  justified  by  the 
record."  In  Bishop  v.  Vaughan,  186  Mo.  App. 
479,  172  S.  W.  644,  the  court  said:  "While 
it  is  true  that  the  contract  of  an  attorney 
to  render  professional  services  for  a  jQxed 
amount  covers  all  services  which  are  ordi- 
narily or  necessarily  incident  to  the  proper 
performance  of  the  duties  so  undertaken  by 
him,  and  that  for  such  services  he  can  re- 
cover no  extra  compensation  (2  Thornton, 
Attorneys  at  Law,  §  440),  the  mere  fact  that 
an  attorney  at  law  performs  services  under 
a  contract  fixing  the  amount  of  compensation 
to  be  received  by  him  does  not  preclude  him 
from  recovering  extra  compensation  for  serv- 
ices rendered,  with  the  express  or  implied  as- 
sent of  his  client,  which  were  not  contemplat- 
ed by  the  contract  of  employment. 
Upon  the  undisputed  facts  in  evidence^  we 
think  that  plaintiffs'  right  to  recover  the  ad- 
ditional compensation  which  defendant  con- 
tracted to  pay  them  is  quite  clear.  The 
mere  existence  of  the  original  contract  of 
employment  and  of  the  relation  of  attorney 
and  client  thereby  created  did  not  render 
the  parties  incapable  of  contracting  with 
each  other  with  respect  to  services  not  con- 
templated by  the  former  contract.  It  would 
be  a  strange  doctrine  indeed  that  would  deny 
an  attorney  a  recovery  for  additional  services 
rendered  under  such  circumstances,  and  per- 
mit his  client,  who  had  solicited  the  rendi- 
tion thereof  and  solemnly  agreed  to  pay  there- 
for, to  breach  his  said  contract  with  entire 
impunity  after  having  received  the  benefit 
of  the  services  rendered." 
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Contracts    •»    ReooTory    on.    Quantum 
Hemit  —  Action  on  Express  Contraot. 

In  an  attorney's  action  on  an  express  con- 
tract for  compensation,  plaintiff  cannot  re- 


cover on  the  quantum  meruit  without  amend- 
ing his  pleadings. 

Attorneys    —    Contraot    for    Inoreased 
Compensation. 

An  attorney,  retained  by  the  wife  in  a  di- 
vorce action  to  represent  her  in  all  matters 
pertaining  thereto,  in  consideration  of  a  fee 
of  $250  which  he  received,  procured  a  tenta- 
tive agreement  with  her  husband  for  a  divi- 
sion of  property,  and  binding  him  to  with- 
draw objectionable  matter  from  the  divorce 
petition.  The  wife,  being  desirous  of  having 
the  tentative  agreement  set  aside  against  her 
attorney's  wishes,  visited  the  attorney's  office 
at  his  request  and  was  induced  by  him,  under 
threat  that  he  would  withdraw  from  the  case 
and  without  advising  her  to  seek  independent 
advice,  to  agree  to  pay  him  an  additional  fee 
of  $1,000.  Held,  that  such  contract  was  un- 
enforceable, regardless  of  the  purity  of  de- 
fendant's motives  and  the  wisdom  of  his  ad- 
vice, especially  where  it  did  not  appear  that 
he  informed  and  advised  her  fully  in  respect 
to  the  tentative  agreement. 

[See  note  at  end  of  this  case.] 

Sanie. 

In  an  attorney's  action  on  a  contract  for 
additional  compensation,  procured  after  his 
retention  in  a  case,  the  burden  is  on  plaintiff 
to  prove  that  he  advised  his  client  fully  in 
relation  to  her  rights  and  duties,  and  that 
his  advice  was  as  free  of  all  personal  con- 
sideration on  his  part  as  would  have  been 
the  advice  of  any  disinterested  attorney. 

[See  note  at  end  of  this  case.] 

Same. 

Wliere  an  attorney  retained  to  represent 
the  defendant  in  a  divorce  suit  for  a  fee  of 
$250,  w^hich  he  had  received,  procured  a  con- 
tract for  an  additional  fee  of  $1,000,  under 
which  contract  a  satisfactory  settlement 
reached  by  one  day's  efforts  would  have  been 
full  performance,  the  amount  of  such  addi- 
tional fee  is  unreasonable,  r^ardless  of  the 
services  actually  performed  by  the  attorney 
thereafter;  the  reasonableness  of  a  fee  being 
determined  not  alone  by  the  value  of  the 
services  which  might  become  necessary,  but 
also  by  the  value  of  the  services  that  might, 
in  the  contemplation  of  the  parties,  have 
constituted  a  full  performance. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Minnehaha 
county:     Jones,  Judge. 

Action  for  legal  services.  George  W.  Egan, 
plaintiff,  and  Alice  £.  Burnight,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated    in    the    opinion.    Ke- 

VEBSEO. 

Bailey  d  Voorheea  for  appellant. 

George  W,  Effon,  respondent,  in  pro,  per, 

[476]  Whiting,  J. — ^This  action  was 
brought  to  recover  a  sum  claimed  due  on  an 
express  contract.  The  complaint  set  forth 
that  plaintiff  was  retained  by  defendant  on 
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March  20,  1911,  to  look  after  her  interests  in 
a  divorce  action  then  pending  against  her; 
that  he  was  to  secure  the  withdrawal  of  cer- 
tain objectional  matters  contained  in  the 
petition  for  divorce,  to  make  a  satisfactory 
settlement  between  defendant  and  her  hus- 
band of  their  property  interests  and  the 
custody  of  their  children,  and,  unless  a  satis- 
factory settlement  was  made,  to  appear  in  a 
fight  of  said  divorce  case  in  open  court;  that 
defendant  agreed  to  pay  plaintiff  $1,000  for 
his  services;  that  plaintiff  had  succeeded  in 
procuring  the  withdrawal  of  the  objectional 
matter  contained  in  the  petition  for  divorce, 
and  had  secured  an  adjustment  of  property 
interest  and  custody  of  children  satisfactory 
to  defendant;  and  that  defendant  had  failed 
to  pay  the  said  $1,000  or  any  part  thereof. 
Defendant  entered  a  general  denial,  except 
that  she  admitted  employing  plaintiff  to  as- 
sist in  the  defense  of  said  divorce  action; 
she  alleged  she  had  paid  him  $250  for  the 
services  he  performed,  and  that  such  sum  was 
all  said  services  were  worth.  The  cause 
was  tried  to  the  court  and  a  jury.  There 
was  evidence  tending  to  show  that  plaintiff 
was  retained  by  defendant  and  that,  after  he 
had  performed  certain  services  under  such 
retainer,  and  while  the  relation  of  attorney 
and  client  existed,  a  contract  was  entered 
into,  under  which  contract  he  was  to  con- 
tinue to  represent  her  in  such  divorce  pro- 
ceedings, and  under  which  she  was  to  pay 
him  the  sum  of  $1,000  whether  the  issues  in 
such  divorce  action  were  adjusted  out  of 
court  or  settled  upon  a  trial.  At  the  close  of 
all  the  evidence,  defendant  moved  for  a 
a  directed  verdict,  which  motion  was  based 
upon  the  fact  that  the  contract,  if  any,  was 
entered  into  after  the  relation  of  attorney 
and  client  had  come  into  existence.  Such  mo- 
tion questioned  the  sufficiency  of  the  evi- 
dence to  prove  facts  establishing  the  [477] 
validity  of  the  alleged  contract,  and  such  mo- 
tion fairly  presented  the  questions  herein- 
after discussed.  The  motion  wa^  overruled. 
The  cause  was  submitted  to  the  jury  imder 
instructions  setting  out  many  of  the  rules 
governing  contracts  entered  into  between  at- 
torneys and  those  who  are  already  their 
clients;  and  the  court  then  instructed  the 
jury : 

"A  contract  may  be,  in  every  other  respect, 
entirely  fair,  and  the  attorney  may  have  act- 
ed with  complete  honesty  with  his  client,  and 
yet,  if  the  agreed  compensation  be  unreason- 
able in  amount,  if  more  than  a  fair  and  rea- 
sonable compensation  than  ought  to  be  al- 
lowed for  that  service,  he  cannot  recover  the 
amount.  He  is  not  entitled  to  more  than  a 
fair  and  reasonable  compensation.  The  bur- 
den of  proof  rests  upon  the  plaintiff  to  make 
out  his  case,  the  agreement  and  contract,  and 
the  fairness  of  the  contract;  its  reasonable- 


ness as  to  amount.  If  the  jury  flads  that  this 
contract  was  made  and  was  a  fair  and  rea- 
sonable contract,  the  plaintiff  is  entitled  to 
recover.  But  he  is  not  entitled  to  recover 
any  more  than  the  jury  find  from  the  evi- 
dence was  a  fair  and  reasonable  amount.  If 
you  find  for  the  plaintiff  and  you  believe  his 
services  were  worth  $1,000,  return  a  verdict 
for  the  whole  amount.  If,  however,  you  find 
for  the  plaintiff  and  believe  his  services  were 
worth  less  than  $1,000,  then  name  in  your 
verdict  the  amount  you  believe  his  services 
to  be  worth." 

Defendant  excepted  to  the  court's  submit- 
ting to  the  jury  the  question  of  whether  or 
not  the  alleged  contract  was  a  reasonable  and 
legal  agreement,  and  to  its  submitting  to  the 
jury  the  reasonableness  of  the  fee  charged 
by  plaintiff.  The  jury  returned  a  verdict  for 
plaintiff  in  the  full  amount  claimed;  judg- 
ment was  entered  thereon,  a  new  trial  was 
denied,  and  this  appeal  was  taken  from  such 
judgment  and  order  denying  a  new  trial. 

Respondent  contends  that  there  was  no 
error  because:  (1)  The  evidence  established 
a  contract  that  was  fair;  that  was  made  aft- 
er a  fair  and  full  disclosure  of  all  material 
matters;  that  was  free  from  any  inequitable 
considerations;  and  that  was  not  excessive. 
(2)  The  question  of  whether  the  contract 
was  fairly,  equitably  and  legally  made  wa$ 
one  for  the  jury  to  pass  upon.  (3)  That 
even  though  there  was  no  binding  contract, 
respondent  would  be  entitled  to  recover,  upon 
the  quantum  meruit,  the  value  of  his  serv- 
ices; and,  the  jury  having  found  such  value 
to  be  $1,000,  the  judgment  [478]  should 
stand.  Appellant  contends:  (1)  That  the 
undisputed  facts  show  that  the  contract,  if 
one  was  entered  into,  was  entered  into  under 
such  circumstances,  and  was  of  such  nature 
as  to  render  it  void  as  against  appellant;  (2) 
that  "respondent  seeks  to  recover  upon  the 
contract  alone,  and  it  is  the  existence  and 
validity  of  the  contract  which  is  at  issue  in 
this  case,  and  not  the  value  of  the  services 
rendered  by  respondent." 

We  are  unable  to  determine  with  Certainty 
the  theory  upon  which  the  trial  court  based 
the  instructions  we  have  quoted.  Did  it  in- 
tend to  charge  as  the  law:  (1)  That  there 
might  be  a  contract  binding  in  every  respect, 
other  than  as  to  the  amount  recoverable 
thereunder,  and  that  under  such  contract 
there  could  be  a  recovery  of  a  fair  and  rea- 
sonable com^eiiB&iionl  (2)  That  there  might 
be  a  contract  binding  in  every  respect,  but 
that  the  jury  might  find  that  there  had  boon 
performed  thereunder  less  services  than  was 
contemplated  by  the  parties,  and  therefore 
plaintiff  might  recover  under  such  contract 
what  his  services  were  worth?  (3)  That,  if 
the  jury  found  there  was  no  binding  contract, 
they  might  still  find  for  plaintiff  upon   tlie 
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<]uantum  meruit?  It  is  unnecessary  for  us  to 
discuss  the  correctness  of  any  instruction 
which  was  based  upon  the  jury  finding  a 
binding  contract  and  then  permitting  a  par- 
tial recovery  thereunder^  for  the  reason  that, 
as  hereinafter  held,  there  was  no  binding 
contract  entered  into.  The  court  could  not, 
under  the  pleadings,  rightfully  submit  to  the 
jury  the  question  of  quantum  meruit.  It 
must  of  course  be  conceded  that,  under  all 
the  authorities,  where  a  contract  between 
attorney  and  client  is  not  binding  upon  the 
client,  the  attorney  may,  in  a  proper  action, 
recover  on  the  quantum  meruit;  but  where  a 
cause  is  tried  throughout  upon  the  issue  of 
whether  or  not  there  is  an  express  contract, 
and  the  complaint  seeks  relief  only  upon  an 
express  contract,  the  plaintiff  must  stand  or 
fall  upon  such  contract.  Plaintiff  sought  no 
amendment  of  his  pleadings.  If,  upon  re- 
quest of  plaintiff  and  under  proper  amend- 
ment of  the  pleadings,  the  issue  had  been 
changed  so  as  to  present  the  question  of  quan- 
tum meruit,  much  of  the  evidence  received 
would  have  become  immaterial,  and  it  would 
have  required  most  careful  instructions  to 
have  kept  from  the  consideration  of  the 
jury  evidence  improper  for  its  consideration 
and  of  a  nature  that  might  well,  under  such 
new  issue,  have  been  prejudicial  to  defend- 
ant. If  such  issue  had  been  changed,  it  [479] 
is  possible  that  the  defense  could  and  would 
have  introduced  evidence  tending  to  dispute 
the  amount  of  time  and  labor  claimed  to 
have  been  given  to  the  divorce  case  by  plain- 
tiff, which  evidence  was  wholly  immaterial 
to  the  action  upon  express  contract,  wherein 
the  issue  as  to  work  performed  was,  not  the 
amount  of  work  performed,  but  whether  or 
not  the  contract  was  fully  performed.  Fur- 
thermore, on  any  issue  of  quantum  meruit, 
defendant  would  have  been,  under  the  undis- 
puted evidence,  entitled  to  an  instruction 
directing  the  jury  to  allow,  as  a  credit,  what- 
ever part  of  the  $250  it  found  had  not  yet 
been  earned  at  the  time  of  its  payment. 
Above  all,  there  \yould  have  been,  under  the 
evidence  that  was  received,  at  least  a  ques- 
tion whether  the  plaintiff  could  recover  upon 
the  quantum  meruit,  or  whether  his  recovery 
should  be  in  accordance  with  the  understand- 
ing had  upon  March  20. 

On  March  20th  plaintiff  was  retained  by 
defendant.  Tlie  following  is  plaintiff's  ver- 
sion of  what  took  place  between  plaintiff  and 
defendant  on  that  day: 

"Mrs.  Burnight  came  to  my  office  to  engage 
me  to  defend  for  her  a  suit  which  had  been 
brought  by  her  husband.  ...  I  asked 
her  about  her  pending  suit  and  about  the 
charges  made .  against  her  and  about  the 
property  and  about  the  family. 
She  told  me  that  her  husband  had  ac- 
cused   her    of    being    a    habitual    drunkard. 


of  attempting  to  kill  him,  and  of  using  foul 
and  obscene  language  in  the  presence  of  their 
children,  and  that  he  had  asked  from  her  for 
for  the  custody  of  three  children,  Agnes,  Zoa, 
and  little  boy,  the  younger  one  being  about 
10  years  old,  and  Agnes  being  about  13  or 
14.  She  stated  to  me  that  she  did  not  want 
to  go  into  court.  I  stated  to  her:  'Mrs. 
Burnight,  these  are  very  serious  charges,  and 
the  only  way  you  can  disprove  them  is  to 
have  a  hearing  in  open  court.'  .She  said  to 
me  her  mission  to  my  office  was  to  see  if  I 
would  go  dc^n  to  Westfield  and  see  her  hus- 
band and  see  if  I  could  not  effect  some  set- 
tlement. She  says:  *I  personally  and  par- 
ticularly, Mr.  £gan,  want  you  to  get  me 
these  children,  and  to  get  those  charges  with- 
drawn, and  see  if  you  cannot  settle  this  so 
I  will  not  have  to  go  into  court.'  She  asked 
me  what  my  charges  would  be.  I  told  her 
I  charged  $100  a  day  when  I  was  out  of  my 
office  working  for  anybody.  She  says:  'Will 
you  go  down  there  and  see  if  you  can  make 
a  settlement.'  I  told  her  [480]  I  would.  On 
the  next  day,  the  21st  of  March,  I  went  to 
Westfield." 

Plaintiff  testified  that  on  March  21st  he 
met  defendant's  husband  and  his  counsel,  and 
a  tentative  agreement  was  reached,  under 
which  the  property  interests  of  the  parties 
and  the  custody  of  their  children  was  agreed 
upon,  and  it  was  agreed  that  the  husband 
should  withdraw  the  objectionable  charges 
from  his  petition.  It  appears  that  this  ten- 
tative agreement  was  to  be  carried  out,  sub- 
ject to  the  court's  approval,  when  the  di- 
vorce action  came  up  for  hearing  before  the 
court.  Defendant  at  first  approved  of  the 
agreement  as  it  was  reported  to  her,  but  there 
is  considerable  imcertainty,  as  will  herein- 
after appear,  whether  or  not  she  was  advised 
that  the  tentative  agreement  included  an 
agreement  by  her  husband  to  withdraw  the 
objectionable  charges  continued  in  his  divorce 
petition.  Defendant  sent  plaintiff  the  sum 
of  $250  on  March  24th,  in  payment  for  his 
services.  That  plaintiff  understood  his  serv- 
ices were  not  completed,  and  that  he  had  not 
yet  earned  the  full  amount  received,  appears, 
in  two  letters  written  by  him;  one,  on  March 
25th,  to  an  associate  counsel  to  whom  he 
wrote,  in  relation  to  the  terms  of  the  tenta- 
tive agreement: 

"I  have  secured  her  or  will  have  secured, 
when  the  matter  cornea  up,  a  withdrawal  of 
all  the  objectionable  charges,  and  that  means 
a  great  deal  to  her.  ...  In  the  prepara- 
tion of  the  pleadings  and  decrees,  I  shall  use 
the  greatest  vigilance  to  protect  her,  and  if, 
when  the  final  issue  comes,  they  do  not  come 
up  to  their  agreement,  of  course  I  will  im- 
mediately notify  her  and  she  can  take  any 
steps  she  desires" — ^the  other  written  March 
28th,    to    defendant,    wherein,    after    noting 
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that  she  had  expressed  some  dissatisfaction 
with  the  tentative  agreement,  he  wrote: 

"I  would  rather  send  you  back  the  money 
you  sent,  which  I  have  not  yet  fully  earned, 
and  withdraw  from  the  matter  than  to  have 
you  feel  dissatisfied  for  a  minute." 

There  was  correspondence  between  plain- 
tiff an  defendant,  after  the  tentative  agree- 
ment was  reached,  wherein  defendant  ex- 
pressed dissatisfaction  with  the  terms  thereof 
80  far  as  it  fixed  the  property  rights  of 
the  parties.  In  her  letters  she  expressed  a 
desire  to  go  back  upon  the  agreement  and 
contest  the  whole  matter  in  court  rather 
than  accept  of  the  terms  of  such  agreement. 
[481]  On  March  28th  plaintiff  wrote  defend- 
ant a  letter,  and  in  this,  the  last  letter  writ- 
ten before  the  conference  at  which  it  is 
claimed  that  the  $1,000  contract  was  entered 
into,  plaintiff,  among  other  things,  said: 

"As  I  told  you  at  Westfield  I  must  repeat 
to  you  again,  that  the  only  way  that  you  can 
ever  get  a  full  hearing  on  the  property  deal 
is  to  fight  your  case  in  court.  .  .  .  You 
stated  to  me  that,  under  no  consideration,  did 
you  want  to  go  to  court.  This  being  true, 
Mrs.  Burnight,  it  was  necessary  for  me  to 
make  the  best  possible  settlement  that  I 
could  out  of  court,  and  I  feel  that  I  have 
done  this.  However,  if  it  should  suit  you 
better,  I  will  simply  file  an  answer  and  no- 
tify Mr.  Burnight  and  his  attorneys  that 
we  will  submit  the  whole  matter  to  the  court. 
The  result  of  such  an  action  would  be  this, 
if  Burnight  does  not  own  any  property  ex- 
cept the  Pike  Farm,  then,  in  that  event  you 
would  not  get  as  much  property  turned  over 
to  you  by  the  court  as  I  secured  for  you,  by 
our  tentative  agreement,  but  if  he  had  thirty- 
five  or  forty  thousand  dollars  in  addition 
to  the  Pike  Farm,  you  might  then  be  able  to 
get  more  money  than  I  can  get  for  you  by 
this  tentative  agreement.  The  court  would 
not  make  an  allowance  for  the  children  to 
be  paid  by  Mr.  Burnight  any  larger,  if  as 
large  as  the  one  I  secured  by  the  settlement. 
...  I  am  willing  to  do  whatever  you  waiit 
me  to  do,  but  you  must  settle  down  on  some 
one  thing  either  that  you  a/re  satisfied  with 
the  proposed  settlement  and  will  live  up  to 
it  or  you  must  direct  me  to  proceed  to  d^ 
clare  the  tentative  agreement  off  and  get 
ready  for  trial.  .  •  .  You  are  old  enough 
to  know  your  own  mind,  and  if  you  think 
Mr.  Burnight  is  fooling  us  in  the  amount 
of  property,  say  so  and  get  ready  for  trial. 
I  do  not  want  any  dissatisfaction  about  this 
settlement  because  there  is  plenty  of  time 
to  declare  it  off  and  get  ready  for  trial. 
I  would  rather  send  you  back  the  money  that 
you  sent  me,  which  I  have  not  yet  fully 
earned,  and  withdraw  from  the  matter,  than 
to  have  you  feel  dissatisfied  for  a  moment. 
I  wish  you  would  please  advise  me  what  you 


want  done.  .  •  .  Either  we  must  go  into 
court  on  the  fourth  day  of  April  ready  to 
fight,  or  we  must  abide  by  our  tentative 
agreement.    It  is  up  to  you  to  say  which." 

In  answer  to  this  letter,  defendant,  on 
March  30th,  phoned  plaintiff  that  she  had 
made  up  her  mind  to  have  the  case  opened 
[482]  up  and  tried,  and  he  phoned  her:  "If 
you  are  fully  convinced  of  that,  come  up 
and  we  will  talk  it  over."  She  came  up  the 
same  day,  and,  according  to  plaintiff's  testi- 
mony, the  following  occurred: 

"She  came  into  my  office  after  the  lunch 
hour  sometime.  I  was  in  my  private  office. 
Mr.  Sallinger  was  in  there.  ...  I  said  to 
her,  'You  are  bound  to  open  up  that  case, 
are  you?'  She  says,  'That  is  what  I  am  here 
for.'  I  says:  'Mrs.  Burnight,  Mr.  Sallinger 
is  a  member  of  the  bar,  and  I  would  like  with 
your  permission  to  state  to  him  something 
of  your  case  and  state  to  him  just  what  I 
have  done  for  you  and  the  provisions  of  the 
settlement  and  see  what  he  thinks,  because  I 
am  persuaded  that  it  is  a  good  settlement.' 
She  says,  *You  may.*" 

Plaintiff  then  testified  to  making  a  state- 
ment of  the  'facts  relating  to  the  divorce  ac- 
tion and  to  explaining  the  terms  of  the  tenta- 
tive agreement,  but  his  statement  of  the 
terms  of  the  tentative  agreement  contained 
no  reference  to  the  fact  that  defendant's  hus- 
band had  agreed  to  withdraw  the  objection- 
able allegations  from  the  complaint.  His 
testimony  continues  as  follows: 

"Sallinger  says:  'Egan,  you  have  made  a 
good  settlement  for  that  woman.'  He  says, 
'Mrs.  Burnight,  under  that  statement  of  prop- 
erty, Mr.  Egan  has  got  you  more  probably 
than  any  court  will  give  you.'  She  says: 
'Mr.  Burnight  has  lied  to  Mr.  Egan  about 
his  property,  and  I  want  to  go  into  court.' 
I  says:  'Mrs.  Burnight,  I  do  not  want  to 
go  into  court  with  that  case.  I  told  McDuf- 
fie  &  Keenan  we  had  agreed,  and  it  will  be 
boylike  for  me  to  go  back  and  try  to  kick 
this  settlement  over.'  She  says:  'I  insist 
on  its  being  done.  I  know  that  he  has  lied 
to  you,  and  I  want  to  fight  this  case  out.* 
I  says:  'I  will  not  go  into  this  case  or  have 
anything  to  do  with  it  unless  you  pay  me 
$1,000.'  She  says,  *I  will  pay  you  that,  Mr. 
Egan.'  I  says,  'In  addition  to  that  $1,000  I 
shall  expect  you  to  ^..ly  me  the  money  I  pay 
out  for  you  and  the  expenses  I  incur.'  She 
says,  'I  understand  that,  and  I  will  do  that.' 
I  says:  'Are  you  sure  you  are  satisfied?' 
She  says,  'Yes.'  I  says,  'Have  you  thought 
it  all  over  carefully?'  She  says,  1  have.' 
I  says,  'You  want  me  then  to  open  up  this 
case  and  you  want  to  pay  me  $1,000  for 
doing  it.'  She  says,  TTes,  I  do.'  I  says, 
'Suppose  I  go  to  work  and  open  this  up  and 
kick  this  settlement  all  over,  and  then  at 
the  last  moment  you  want  to  settle  it  up 
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then/  She  says,  1  will  pay  you  $1,000 
and  expenses  anyway.'  I  then  [433]  pushed 
a  little  button  on  one  of  my  tables  and 
called  in  Miss  Walz.  I  said  to  her,  'Bring 
in  your  notebook.'  She  brought  in  her 
notebook,  and  I  said  to  her,  *Take  down 
this  conversation.'  Then  I  said  to  her:  'Mrs. 
Burnight,  are  you  bound  to  open  up  this 
casef  She  says:  'I  am.'  Then  it  was  taken 
down,  the  conversation  as  read  here  today 
by  Miss  Walz  to  the  jury." 

The  conversation  testified  to  by  Miss  Walz 
was,  in  substance,  but  a  repetition  of  the 
conversation  above  testified  to,  excepting  that 
Miss  Walz  testified  that  defendant  said : 

"I  do  not  propose  to  rest  under  these 
charges.  ...  I  want  the  charges  of 
drunkenness  withdrawn,  I  want  you  to  see 
that  it  is  done." 

Mr.  Sallinger,  called  by  plaintiff,  related 
the  conversation  in  plaintiff's  office,  just  as 
plaintiff  related  same,  except  that  he  swore 
that  when  plaintiff  said  to  defendant  he 
would  not  open  up  the  case  unless  she  paid 
him  $1,000,  "She  replied  if  he  could  get 
certain  charges  withdraion  and  open  the 
matter  up,  she  would  willingly  pay  him 
$1,000  and  expenses,  and  she  refused  to  let 
it  remain  in  that  condition."  Plaintiff  testi- 
fied that,  after  this  conversation,  he  procured 
from  defendant  the  necessary  data  for  the 
preparation  of  her  answer  in  the  divorce  case, 
and,  in  her  presence,  prepared  a  telegram 
advising  her  husband's  attorneys  to  await  a 
letter  from  him  before  filing  their  amended 
petition.  The  tentative  settlement  was  over- 
turned, plaintiff  prepared  his  client's  case 
for  trial,  and,  after  the  trial  had  commenced, 
he,  with  the  consent  of  his  client,  effected  a 
settlement  of  property  rights  and  custody 
of  children,  which  settlement  was  adopted 
by  the  court  in  its  decree  in  the  divorce 
action,  which  decree  was  granted  the  husband 
without  further  contest.  While  the  evidence 
is  uncontradictory  that  the  tentative  agree- 
ment included  an  agreement  to  withdraw 
the  objectionable  charges  from  the  divorce 
petition,  there  is  not  a  syllable  of  evidence, 
from,  any  witness,  except  plaintiff  himself, 
that  this  part  of  the  agreement  was  com- 
municated to  defendant.  No  mention  of  it 
was  made  in  any  letter  passing  between 
plaintiff  and  defendant. 

Section  410,  C.  C.  P.,  provides  in  part 
that: 

"The  amount  of  fees  of  attorneys,  solicitors 
and  counsel  in  civil  and  criminal  actions 
must  be  left  to  the  agreement,  express,  or 
implied,  of  the  parties." 

[484]  In  speaking  of  a  similar  section 
in  the  Code  of  Xcw  York,  the  court  in  Haight 
V.  Moore,  37  Super.  Ct.  161,  well  said: 

"The  Code,  in  extending  the  rights  of 
attorneys  by  allowing  them  to  contract  with 
their  clients  as  to  compensation  beyond  the 


allowances  given  by  statute,  relieved  attor- 
neys from  a  disability^  which  before  existed, 
but  did  not  relieve  their  dealings  with  their 
clients  from  the  supervision  which  the  courts 
have  at  all  times  exercised.  The  reasons  for 
that  supervision  exist  as  strongly  as  ever, 
and  the  Code  has  in  no  respect  changed  or 
interfered  with  them.  Whenever  a  contract 
between  an  attorney  and  client  gives  benefits 
or  advantages  to  the  attorney,  the  court  will 
scrutinize  it  with  great  care.  All  presump- 
tions are  in  favor  of  the  client,  and  against 
the  propriety  of  the  transaction,  and  the 
burden  of  proof  is  upon  the  attorney  to 
show,  hy  extrinsic  evidenoCf  that  all  was  fair 
and  just,  and  that  the  client  acted  under- 
standingly." 

And  under  a  similar  statute,  it  was  held 
in  Thomas  v.  Turner,  87  Va.  1,  12  S.  E.  149, 
668: 

"Before  entering  on  the  business  of  his 
client  an  attorney  may  contract  for  the 
measure  of  his  compensation,  and  a  contract 
then  made  will  stand  on  the  same  footing 
as  any  contract  between  other  persons  compe- 
tent to  contract.  This  is  now  settled  by  the 
statute.  Code,  §3201.  But  after  the  fiduci- 
ary relation  has  commenced,  and  while  it 
continues,  no  agreement  for  compensation 
will  be  upheld  in  equity  unless  it  be  shown, 
not  only  to  be  reasonable,  but  that  it  was 
entered  into  under  the  circumstances  just 
mentioned.  Indeed,  the  established  rule, 
broadly  stated,  is  that  an  attorney  who 
accepts  a  security  or  other  benefit  from  his 
client  must  show  that  the  client  had  the 
information  and  advice  which  he  presumably 
would  have  received,  and  that  he  is  not  worse 
off  than  he  presumably  would  have  been,  if 
he  had  consulted  a  competent  adviser  who 
had  no  selfish  end  in  view;  and  especially 
is  this  so  when  the  transaction  is  connected 
with  tlie  subject-matter  of  litigation,  as  then 
the  confidence  reposed,  and  the  influence  of 
the  relation,  place  the  client  most  in  the 
power  of  his  attorney.  ...  In  the  often 
cited  case  of  Gibson  v.  Jeyes,  6  Ves.  Jr. 
(Eng.)  267,  the  lord  chancellor,  in  delivering 
judgment,  said:  *It  is  asked,  Where  is  that 
rule  to  be  found  T  I  answer.  In  that  great 
rule  of  the  court  that  he  who  bargains  in 
matter  of  advantage  with  a  person  placing 
confidence  in  him  is  bound  to  show  that  a 
reasonable  use  has  been  made  of  that  confi- 
dence, [485]  a  rule  applying  to  trustees, 
attorneys,  or  any  one  else.'  Nor  is  this  rule 
affected  by  the  statute  above  mentioned,  the 
object  of  which  was  simply  to  make  the  fees 
of  an  attorney  a  lawful  subject-matter  of 
contract." 

See,  also,  Keenan  v.  Scott,  64  W.  Va.  137, 
61  S.  E.  806. 

It  is  well  to  consider  a  few  of  the  authori- 
ties and  determine  just  what  is  the  estab- 
lished law  under  facts  such  as  are  presented 
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to  us  by  this  case.  In  Thomas  v.  Turner's 
Adm'r,  supra,  and  immediately  before  the 
above  quoted  words  of  that  decision,  that 
court  said: 

"Tested  by  the  equitable  and  wisely  estab- 
lished rule  which  applies  to  such  cases,  it 
is  very  clear  that  the  decree  upholding  the 
transaction  in  question  is  erroneous.  Accord- 
ing to  that  rule  all  dealings  between  attorney 
and  client,  for  the  benefit  of  the  former,  are 
not  only  regarded  with  jealousy  and  closely 
scrutinized,  but  they  are  presumptively 
invalid  on  the  ground  of  constructive  fraud, 
and  that  presumption  can  be  overcome  only 
by  the  clearest  and  most  satisfactory  evi- 
dence. The  rule  is  founded  in  public  policy, 
and  operates  independently  of  any  ingredient 
of  actual  fraud  or  of  the  age  or  capacity  of 
the  client,  being  intended  as  the  protection 
to  the  client  against  the  strong  influence  to 
which  the  confidential  relation  naturally 
gives  rise.  It  is  the  duty  of  an  attorney  to 
give  to  his  client  the  benefit  of  his  best 
judgment,  advice,  and  exertions,  and  it  would 
be  a  just  reproach  to  the  law  if  he  were 
permitted  to  bring  his  own  personal  interest 
into  conflict  with  that  duty  by  securing  a 
benefit  to  himself  through  the  influence  which 
the  relation  implies.  All  transactions  be- 
tween the  parties  to  be  upheld  in  a  court  of 
equity  must  be  uberrima  fides,  and  the  onus 
is  on  the  attorney  to  show,  not  only  that 
no  undue  influence  was  used  or  advantage 
taken,  but  that  he  gave  his  client  all  the 
information  and  advice  as  against  himself 
that  was  necessary  to  enable  him  to  act 
understandingly.  He  must  show  in  other 
words:  (1)  That  the  transaction  was  per- 
fectly fair;  (2)  that  it  was  entered  into 
by  the  client  freely;  and  (3)  that  it  was 
entered  into  with  such  a  full  understanding 
of  the  nature  and  extent  of  his  rights  as  to 
enable  the  client  to  thoroughly  comprehend 
the  scope  and  effect  of  it." 

The  following  from  the  same  opinion  seems 
peculiarly  applicable  to  the  facts  of  this 
case: 

"The  learned  counsel  seem  to  have  for- 
gotten that  it  was  as  [466]  much  the  ap- 
pellee's duty  to  put  her  on  her  guard 
against  her  own  generous  inclinations  as 
against  himself.  A  disinterested,  competent 
adviser,  had  such  a  one  been  consulted, 
presumably  would  have  done  so,  and  in  view 
of  his  large  personal  interest  in  the  matter 
and  her  ignorance  and  inexperience,  he  ought 
to  have  recommended  her  to  seek  such  advice; 
for,  as  was  well  said  in  Dos  well  v.  Anderson, 
1  Pat.  &  H.  (Va.)  185,  when  the  interest 
and  duty  of  a  fiduciary  are  placed  in  opposite 
scales,  we  need  no  law  books  to  teach  us 
which  will  preponderate.  Independent  advice, 
it  is  true,  was  not  essential  to  the  validity 
of  the  contract,  but,  as  a  precaution  against 


undue  influence,  it  is  always  proper  and 
would  have  been  especially  so  in  the  present 
case.  .  .  .  The  rule  we  have  mentioned 
was  intended  to  prevent  it,  or,  in  other 
words,  to  shut  the  door  as  well  against  the 
temptation  of  an  attorney  to  take  advantage 
of  the  unguarded  generosity  as  of  the  actual 
necessities  of  his  client." 

Lord  Eldon  in  Huguenin  y.  Baaeley,  14 
Ves.  Jr.    (Eng.)    273,  said: 

"The  question  is  not  whether  she  .  .  . 
knew  what  she  was  doing,  had  done,  or 
proposed  to  do,  but  how  the  intention  was 
produced,  whether  all  that  care  and  provi- 
dence was  placed  around  her,  as  against 
those  who  advised  her,  which  from  their 
situation  and  relation  with  respect  to  her 
they  were  bound  to  exert  on  her  behalf." 

In  Dickinson  v.  Bradford,  59  Ala.  581,  31 
Am.  Rep.  23,  the  court  said,  the  underscoring 
being  ours: 

"The  relation  of  an  attorney  to  his  client 
is  one  of  trust  and  confidence,  in  which 
influence  is,  of  necessity,  acquired.  The  law 
does  not  incapacitate  him  from  contracting 
with,  or  from  becoming  the  recipient  of,  the 
bounty  of  the  client.  It  does,  however,  com- 
mand that  all  his  transactions  with  the  client 
shall  be  anxiously  and  jealously  scrutinized, 
that  the  client  may  be  protected  from  his 
own  ovenveening  confidence,  and  from  the 
influence  or  ascendancy  which  the  relation 
generates.  1  Story's  Eq.  §§  310-314;  2  Lead. 
Eq.  Cases  (4th  Am.  Ed.)  1216.  .  .  .  The 
court  does  not  interfere,  or  refuse  inter- 
ference, because  there  has  been  deceit,  or 
imposition,  or  actual  fraud,  but  independent 
of  such  facts  and  ingredients,  upon  considera- 
tions of  public  policy,  to  prevent  fraud,  an 
abuse  of  confidence  and  influence,  and  to 
compel  fidelity  and  unselfishness  in  the  per- 
formance of  fiduciary  duties.  In  this  state 
[487]  attorneys  and  solicitors  are  entitled 
to  compensation  for  their  services.  Before 
entering  on  the  business  of  the  client,  and 
suffering  him  to  repose  in  them  the  trust 
and  confidence  of  the  relation,  they  may 
stipulate  the  measure  of  their  compensation, 
and  if  the  client  assents,  the  contract  is  as 
valid  and  as  free  from  objection  as  any 
other  contract  into  which  he  may  enter.  But 
if  they  assume  the  relation,  enter  on  the 
duties,  thereby  inviting  confidence,  and  ac- 
quiring influence,  without  expressly  stipu- 
lating the  measure  of  compensation,  no  subse- 
quent agreement  with  the  client  can  he 
supported,  unless  it  is  satisfactorily  shown 
that  the  compensation  does  not  exceed  a  fair 
and  fust  remuneration  for  the  services  which 
have  been,  and  which  it  is,  the  duty  of  the 
attorney  to  render.  Lecatt  v.  Sallee,  3  Port. 
(Ala.)  115,  29  Am.  Dec.  249;  McMahan  t. 
Smith,  0  Heis.  (Tenn.)  167;  Planters'  Bank 
V.  Hornberger,  4  Cold,   (Tenn.)   578.    Stand- 
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iog,  as  the  parties  do,  in  relation  of  confi- 
dence, which  gives  the  attorney  or  solicitor 
an  advantage  over  the  client,  the  burden  of 
proof  lies  on  the  attorney  or  solicitor;  and, 
to  support  the  contract  made  while  the  rela- 
tion existed,  he  must  show  the  fairness  of 
the  transaction  and  the  adequacy  of  the 
consideration.  The  principle  is  thus  stated 
by  Judge  Story:  *But  the  burden  of  estab- 
lishing its  perfect  fairness,  adequacy,  and 
equity  is  thrown  upon  the  attorney,  upon 
the  general  rule  that  he  who  bargains  in  a 
matter  of  advantage  with  a  person,  placing 
confidence  in  him,  is  bound  to  show  that  a 
reasonable  use  has  been  made  of  that  confi- 
dence, a  rule  applying  equally  to  all  persons 
standing  in  confidential  relations  with  each 
other.'    .     .     . 

"Having  entered  on  the  duties  of  the 
relation  without  a  contract  stipulating  the 
measure  of  compensation,  the  appellee  and 
his  partner,  had  no  other  legal  claim  on  the 
appellant  than  the  right  to  dema/nd  of  him 
reasonable  compensation  for  their  services. 
If  the  contract  subsequently  made  stipulates 
for  greater  compensation,  it  cannot  be  sup- 
ported, unless  it  affirmatively  appears  that 
there  is  an  absence  of  undue  influence,  and 
the  best  evidence  of  its  absence  would  he 
that  the  attorneys  gave  to  their  client  the 
information  and  advice  ichich  it  toould  have 
been  their  duty  to  give  if  the  client  had 
been  dealing  with  a  stranger,  conferring  on 
him  the  same  rights  and  advantages,  on  the 
same  considerations,  which  the  contract  con- 
fers on  them" 

In  Lecatt  v.  Sallee,  3  Port.  (Ala.)  116, 
29  Am.  Dec.  249,  the  [488]  leading  American 
case  upon  the  questions  before  us,  the  court 
after  reviewing  the  holdings  of  the  English 
courts  in  numerous  decisions,  concludes  that: 
"The  firmest  ground  for  the  support  of 
the  principle  to  which  the  complainant  has 
resorted,  for  relief,  consists  of  l^e  confidence 
reposed  by  a  client  in  his  attorney,  and  the 
iniluence  which  an  attorney  has  over  his 
client.  Confidence  is  as  necessarily  reposed 
here,  by  a  client,  in  his  attorney,  as  it  is  in 
England.  The  influence  of  an  attorney, 
during  the  connection,  is  as  great  here  as  it 
is  there;  and  no  consequence  against  which 
it  is  the  object  of  justice  to  guard  could 
attend  such  contracts  there,  which  tfould 
not  follow  them  in  this  country.  Integrity  of 
character  and  purity  of  motive  have  never 
enabled  such  contracts  to  stand  in  full  force 
against  the  principle  of  equity,  which  com- 
iQonly  excludes  all  inquiry  into  the  fairness 
of  the  transactions  and  sets  them  aside  as 
violations  of  the  policy  of  justice.  No 
principle  has  been  more  rigidly  adhered  to 
hy  the  English  chancellors,  and  we  shall  not 
take  the  liberty  to  depart  from  it.  The 
principle  will  best  preserve  the  high  reputa- 
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tion  of  the  profession,  by  elevating  its  mem- 
bers above  the  temptation  to  exercise  their 
influence,  to  obtain  advantageous  bargains 
of  their  clients,  and,  consequently,  above  the 
suspicion  of  having  done  so." 

The  following  from  Bolton  v.  Daily,  48 
la.  348,  is  directly  applicable  to  the  situation 
herein,  the  underscoring  being  ours: 

*'VVe  think  that  where  an  attorney  sets 
up  an  express  agreement  to  pay  such  a  fee, 
exacted  of  a  client  when  the  work  was  two- 
thirds  done,  under  a  threat  of  withdrawing 
from  the  case  if  the  agreement  was  not 
made,  nothing  but  the  best  of  reasons  would 
be  sufiicient  to  uphold  the  agreement.  No 
attorney  can  be  permitted  to  take  advantage 
of  his  relation  to  his  client,  and  the  exigency 
of  his  client's  business,  to  exact  an  un- 
conscionable agreement.  .  ,  ,  It  is 
difficult  to  conceive  how  the  plaintiff  could 
he  so  complicated  as  to  justify  him  remaining 
in  the  case  for  an  extraordinary  fee,  hut  not 
for  an  ordinary  one.** 

In  the  case  of  Brown  v.  Bulkley,  14  N.  J. 
Eq.  451,  a  case  analogous  in  principle  to  the 
one  before  us,  it  is  said: 

"Mr.  Justice  Sharswood,  in  his  admirable 
lecture  on  Trofessional  Ethics'  for  which  the 
profession  owe  him  a  debt  of  gratitude  (page 
92),  states  the  rule  thus:  *When  the  relation 
of  solicitor  [489]  and  client  exists,  and  a 
security  is  taken  by  the  solicitor  from  his 
client,  the  presumption  is  that  the  trans- 
action is  unfair,  and  the  onus  of  proving 
its  fairness  is  upon  the  solicitor.'  This  state- 
ment of  the  principle  is  fully  supported  by 
the  authorities.  Hill  on  Trustees,  160  (Ed. 
1857),  and  cases  in  notes;  1  Story's  Eq.  Jur. 
§§  310-313  (Redfield's  Ed.),  and  cases  in 
notes. 

"The  rule  at  first  view  may  seem  harsh, 
and  against  the  benignant  principle  of  the 
law  that  fraud  is  never  to  be  presumed. 
But  it  rests  upon  broad  and  clear  principle; 
and  all  experience  has  shown  that  it  is 
eminently  salutary  in  its  influence,  and  pro- 
ductive of  no  real  injury  to  the  upright  and 
conscientious  practitioner.  Such  security  is 
not  per  se  fraudulent;  but  when  the  con- 
sideration is  challenged,  it  stands  as  security 
only  for  the  amount  really  due." 

In  Kidd  v.  Williams,  132  Ala.  140,  31  So. 
458,  56  L.R.A.  879,  it  was  said: 

"The  principle  in  all  our  cases  is  that 
while  the  confidential  relation  lasts,  and  as 
to  its  subject-matter,  there  must  be  no  abuse 
of  confidence  with  respect  to  it,  by  which 
the  attorney  secures  an  unjust  advantage 
over  the  client.  It  is  easy  to  see  that  in 
such  time,  and  as  to  the  business  in  which 
he  is  employed,  the  attorney  could  make 
unfair  and  unconscionable  demands  to  which 
the  client  would  yield,  although  he  regarded 
them  unjust,  out  of  the  fear  of  the  conse- 
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quences  of  a  refusal^  or  from  the  attorney's 
undue  influence  over  him." 

In  Burnham  v.  Haselton,  82  Me.  495,  20 
Atl.  80,  9  L.R.A.  90,  the  court  said  (the 
underscoring  being  ours) : 

"Especially  does  the  law  require  the 
highest  degree  of  honor  and  good  faith  from 
its  own  ministers.  It  insists  that  the  confi- 
dence of  the  suitor  in  the  faithfulness  and 
disinterestedness  of  his  attorney  and  counsel- 
lor shall  be  fully  deserved.  ...  It 
greatly  desires  that  the  attorney  should  be 
satisfied  with  a  reasonable  compensation, 
without  seeking  to  obtain  speculative  bar- 
gains from  his  client.  As  said  by  one  writer, 
such  a  transaction  may  be  valid,  but  it  is 
presumptively  invalid.  Where  any  such 
bargain  is  made,  the  burden  of  sustaining  it 
is  on  the  attorney.  No  presumption  will 
avail  him.  He  cannot  get  behind  the  pre- 
sumption of  innocence  and  await  the  coming 
of  hostile  enemies.  He  must  be  aggressive 
and  advance  against  the  presumption  of  inva- 
lidity, [490]  and  overcome  it,  if  he  can,  by 
evidence  of  *the  perfect  fairness,  adequacy, 
and  equity  of  the  transaction,"  and  partiou- 
larly  must  he  show  that  his  client  was 
informed  of  aU  material  facts  knoxon  to  him' 
self,  Dunn  v.  Record,  63  Me.  17;  Arden  v. 
Patterson,  6  Johns.  Ch.  (N.  Y.)  44;  Rogers 
V.  Marshall  [20  Fed.  Cas.  No.  12,016a]  13 
Fed.  59,  3  McCrary,  87;  4  Kent's  Com.  notes 
to,  §  449 ;  Weeks  on  Attorneys  at  Law,  §  268, 
and  notes.  It  has  even  been  held  by  high 
authority  that  such  transactions  are  conclu- 
sively invalid — that  the  presumption  of 
invalidity  cannot  be  overcome.  Newman  v. 
Payne,  2  Ves.  Jr.  (Eng.)  203;  Wallis  v. 
Loubat,  2  Denio  (N.  Y.)  607;  Wayne,  J., 
in  Michoud  v.  Girod,  4  How.  555,  11  U.  S. 
(L.  ed.)    1076." 

In  Hill  V.  Hall,  191  Mass.  253,  77  N.  E. 
831,  a  case  Involving  a  purchase  by  a  client 
from  his  attorney,  the  court  announced  the 
rule  controlling  transactions  between  attor- 
neys and  clients  while  the  relation  of  attor- 
ney and  client  exists,  as  follows: 

"The  attorney  must  see  to  it  that  his 
client  is  so  placed  as  to  be  enabled  to  deal 
with  him  at  arm's  length,  without  being 
swayed  by  the  relation  of  trust  and  confi- 
dence which  exists  between  them.  This 
principle  is  established  both  in  England  and 
in  this  country.  It  is  one  example  of  the 
general  doctrine  which  the  law  applies  to 
dealings  between  parties  who  stand  in  a 
fiduciary  relation  to  each  other.  Smith  v. 
Kay,  7  H.  L.  Cas.  (Eng.)  760.  'The  broad 
principle  on  which  the  court  acts  in  cases 
of  this  description  is  that  wherever  there 
exists  such  a  confidence,  of  whatever  char- 
acter that  confidence  may  be,  as  enables  the 
person  in  whom  confidence  or  trust  is 
reposed   to   exert   infiuence   over   the   person 


trusting  him,  the  court  will  not  allow  any 
transaction  betw*een  the  parties  to  stand, 
unless  there  has  been  the  fullest  and  fairest 
explanation  and  commimication  of  every  par- 
ticular resting  in  the  breast  of  the  one  w}io 
seeks  to  establish  a  contract  with  the  por&on 
BO  trusting  him.' " 

In  Elmore  ▼.  Johnson,  143  111.  513,  32  N. 
E.  413,  21  L.R.A.  366,  36  Am.  St.  Rep.  401, 
the  court  said  (the  underscoring  being 
ours)  : 

*'In  England  'it  is  a  settled  doctrine  of 
equity  that  an  attorney  cannot,  while  the 
business  is  unfinished  in  which  he  has  been 
employed,  receive  any  gift  from  his  client, 
or  hind  his  client  in  any  mode  to  make  him 
greater  compensation  for  his  services  than  he 
would  have  a  right  to  demand  if  no  contract 
should  be  made  during  the  relation*  Weeks 
on  Attorneys  at  Law  [2d  Ed.]  §  364.  [491] 
More  than  60  years  ago,  the  English  doctrine 
was  adopted  by  the  Supreme  Court  of  Ala- 
bama in  an  able  opinion  in  the  case  of 
Lecatt  T.  Sallee,  3  Port.  (Ala.)  116,  29  Am. 
Dec.  249,  where  it  was  held  that  'an  agret- 
ment  made  by  a  client  with  his  counsel  after 
the  latter  has  been  employed  in  a  particular 
business,  by  which  the  original  contract  is 
varied  and  greater  compensation  is  seen  rat 
to  the  couneel  than  may  have  been  agreed 
upon  when  he  was  first  retained,  is  invalid 
and  cannot  be  enforced,*  The  reason  for 
the  doctrine  is  to  be  found  in  the  nature  of 
the  relation  which  exists  between  attorney 
and  client.  That  relation  is  one  of  confi- 
dence, and  gives  the  attorney  great  influence 
over  the  actions  and  interest  of  the  client. 
In  view  of  this  confidential  relation,  trans- 
actions between  attorney  and  client  are  often 
declared  to  be  voidable,  which  would  be  held 
to  be  unobjectionable  between  other  parties. 
The  law  is  thus  strict,  'not  so  much  on 
account  of  hardship  in  the  particular  case, 
as  for  the  sake  of  preventing  what  migbt 
otherwise  become  a  public  mischief.'  Ijewh 
V.  J.  A.  4  Edw.  (N.  Y.)  marg.  page  599;  top 
page  622." 

In  the  case  of  Bar  Assoc.  ▼.  Hale.  197 
Mass.  423,  83  N.  E.  885,  the  court  used  the 
following  words,  applicable  to  the  facts  of 
this  case: 

"The  respondent  did  not  put  himself  at 
arm's  length  from  his  client  before  csrryin? 
out  this  transaction  with  her;  he  did  not 
see  that  she  had  independent  advice,  or 
secure  her  time  to  consider  this  important 
matter." 

We  quote  the  following  from  sections  2GS 
and  364,  Weeks  on  Attorneys  at  Law  (tiie 
underscoring  being  ours)  : 

"Sec.  268.  .  .  .  Dealings  between  at- 
torney and  client  are  carefully  and  jealously 
regarded  ...  to  protect  the  client  even 
from  his  own  acts,  if  done  under  the  influ- 
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ence  or  supposed  ascendency  whicli  the 
attorney  may  have  over  him.  .  ,  ,  Trans- 
actions ordinarily  not  open  to  the  slightest 
objection  have  been  declared  invalid  as 
against  a  client.  Whatever  hardship  may 
arise  in  particular  cases,  the  law,  to  prevent 
public  mischief,  and  to  protect  the  client, 
declares  that  attorneys  shall  take  no  benefit 
under  such  circumstances.  Not  until  the 
relation  has  completely  ceased  is  the  influence 
supposed  to  have  completely  ceased.  Not  un- 
til then  is  the  attorney  safe  in  dealings  out- 
side of  bis  professional  duty.  Not  until  then 
can  the  client  even  exhibit  his  generosity 
[492]  with  safety  to  his  counsel  in  the  way 
of  gifts  or  extra  emoluments.  This  jealous 
care  and  scrutiny  over  such  transactions 
extends  to  all  gifts,  conveyances,  and  con- 
tracts by  the  client,  and  all  securities  given 
by  him  pending  the  relation.  .  .  .  An 
agreement  made  by  a  client  with  his  attorney 
after  the  latter  h<is  been  employed  in  a  par- 
ticular business,  by  ichich  the  original  con^ 
tract  is  varied  and  greater  compensation  is 
secured  to  the  counsel  than  may  have  been 
agreed  upon  when  first  retained,  is  invalid, 
and  cannot  be  enforced.  An  attorney  in  all 
transactions  with  his  client  is  regarded  as 
acting  in  a  fiduciary  capacity.  Attorney  and 
client  sustain  to  each  other  the  severe  rela^ 
lion  of  trustee  and  cestui  que  trust,  and 
their  dealings  with  each  other  are  subject 
to  the  same  intendments  and  imputations  as 
obtain  between  other  trustees  and  their  bene- 
ficiaries. 

"The  rule  applicable  to  transactions  be- 
tween an  attorney  and  client,  such  as  con- 
tracts, sales,  gifts,  etc.,  is,  that  the  attorney 
who  bargains  in  a  matter  of  advantage  to 
himself  with  his  client  is  bound  to  show  that 
the  transaction  is  fair  and  equitable;  that  he 
fully  and  faithfully  discharged  his  duties 
to  his  client,  without  misrepresentation  or 
concealment  of  any  fact  material  to  the 
client;  that  the  client  was  fully  informed 
of  his  rights  and  interests  in  the  subject- 
matter  of  the  transaction,  and  the  nature 
and  effect  of  the  contract,  sale,  or  gift,  and 
was  so  placed  as  to  be  able  to  deal  with 
his  attorney  at  arm's  length." 

"Sec.  364.  .  .  .  The  question  whether 
an  attorney,  during  the  relation  between  his 
client  and  himself  can  maJce  with  his  client 
a  binding  contract  to  secure  to  himself 
greater  comperisation  for  his  services  thm 
iOQS  agreed  on  when  the  relation  commenced 
has  been  decided  in  the  negative." 

In  the  recent  work,  Thornton  on  Attor- 
neys at  Law,  at  §  432,  it  is  stated,  in  relation 
to  contracts  entered  into  between  attorneys 
and  clients  after  such  relation  exists: 

"It  will  require  the  most  convincing  proof 
of  good  faith  on  the  part  of  the  attorney,  and 
of  full  knowledge  of  the  terms  of  the  con- 


tract, and  entire  freedom  of  action,  on  the 
part  of  his  client,  before  a  court  will  sanction 
the  agreement.  So  where  an  attorney,  dur- 
ing the  continuance  of  the  fiduciary  relation, 
procures  from  his  client  a  contract  for 
greater  compensation  than  that  originally 
agreed  upon,  the  transaction  will  be  deemed 
presumptively  void." 

[493]  The  following  facts  are,  under  the 
authorities  cited,  conclusive  against  plaintiff: 
At  the  time  it  is  claimed  this  contract  was 
entered  into,  plaintiff  was  the  retained  attor- 
ney for  defendant,  retained  to  represent  her 
in  the  divorce  action,  and  as  such  to  repre- 
sent her  in  all  matters  pertaining  to  such 
action.  Plaintiff  had  led  defendant  to  believe 
that  he  was  willing,  even  desirous,  of  doing 
everything  she  desired  him  to  do  in  such 
action,  even  to  the  setting  aside  of  the 
tentative  agreement.  She  came  to  his  office 
in  the  full  belief  that  he,  as  her  attorney, 
was  willing  and  anxious  to  set  aside  sucii 
tentative  agreement,  if  such  was  her  desire. 
It  is  at  least  doubtful  whether  she  knew 
that  the  tentative  agreement  included  an 
ag^reement  to  withdraw  the  objectionable 
matter  from  the  divorce  petition.  With  her 
mind  fully  made  up  to  have  the  tentative- 
agreement  set  aside,  in  the  hope  that  by  so 
doing  she  would  get  a  greater  allowance 
from  her  husband's  property,  and  also,  per- 
haps, believing  that  it  was  only  by  so  doing 
that  she  could  hope  to  get  the  said  objection- 
able charges  withdrawn,  she  is,  without  any 
warning,  and  in  the  presence  of  a  third 
person,  a  stranger  to  her,  met  with  the- 
proposition  that,  before  her  attorney  will  dis^ 
charge  his  further  duties  as  such  attorneys 
she  must  agree  to  pay  him  $1,000  in  addition- 
to  the  former  payment,  part  of  which  was 
still  unearned,  and  this  regardless  of  the 
amount  or  value  of  services  he  might  be 
called  upon  to  perform.  She  was  not  advised 
to  seek  independent  advice  before  entering 
into  such  contract — she  was  not  even  advised 
to  go  home  and  think  the  matter  over — but 
was  permitted,  without  such  independent 
advice  from  some  disinterested  source,  and 
without  taking  further  reflection,  to  enter 
into  an  agreement  which  plaintiff  now  claims 
to  be  binding  upon  her.  Under  these  facts^ 
even  conceding  the  motives  of  plaintiff  to 
have  been  the  best,  and  that  he  honestly  and 
wisely  advised  her  that  it  was  against  her 
interests  to  open  up  the  tentative  agreement,, 
and  that  he  had  no  intent  of,  in  any  manner, 
overreaching  or  defrauding  her,  yet  the  con- 
tract is  unenforceable.  If  the  contract  was 
void  or  voidable  when  entered  into,  no 
amount  of  services  thereafter  performed  by 
plaintiff  could  render  such  contract  enforce- 
able. 

The  burden  rested  upon  plaintiff  to  estab- 
lish by  clear  and  satisfactory  evidence  that 
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his  client  was  advised  of  all  matters  in  any 
respect  material  to  the  question  of  the 
advisability  of  opening  [494]  up  the  tenta- 
tive agreement.  Certainly  it  cannot  be  pre- 
sumed that  defendant  would  have  given,  as 
one  of  her  reasons  for  wanting  the  case 
opened  up,  her  determination  to  have  the  ob- 
noxious charges  withdrawn,  if  she  had  clear- 
ly understood  that  it  had  been  fully  agreed 
that  such  charges  would  be  withdrawn,  and 
yet  Miss  Walz  and  Mr.  Sallinger,  both  wit- 
nesses for  plaintiff,  state  that  she  gave  this 
41S  one  reason  why  she  was  determined  to 
Imve  the  matter  opened  up.  When  these 
statements  were  made  by  defendant,  even 
though  plaintiff  had  supposed  she  understood 
fully  the  terms  of  the  tentative  agreement, 
he  should  have  then  and  there  fully  explained 
to  her  the  fact  that  it  was  unnecessary  to 
open  up  the  case  in  order  to  get  these 
charges  withdrawn. 

But  if  there  were  no  other  ground  for 
holding  the  contract  unenforceable,  it  must 
be  so  held,  owing  to  the  terms  thereof,  and 
this,  whether  we  would  follow  the  rule  as 
quoted  from  Weeks  on  Attorneys  and  upheld 
in  Elmore  v.  Johnson,  and  Lecatt  v.  Sallee, 
to  the  effect  that  a  contract  entered  into 
during  the  relation  of  attorney  and  client, 
whereby  the  attorney  seeks  to  secure  a 
greater  compensation  than  he  otherwise  is 
entitled,  is  invalid,  or  whether  we  follow 
the  rule,  as  quoted  from  Thornton  on  Attor- 
neys, and  upheld  in  Dickinson  v.  Bradford, 
to  the  effect  that  such  a  contract  is  pre- 
simiptively  void.  Before  allowing  defendant 
to  agree  to  pay  him  $1,000,  it  was  incumbent 
upon  plaintiff  to  fully  explain  to  her  the  law 
— to  advise  her  that,  if  he  saw  fit  to  con- 
tinue as  her  attorney,  he  could  only  recover 
according  to  their  previous  conversation,  or 
else  but  the  reasonable  value  of  his  services 
(Dickinson  v.  Bradford,  supra),  and  further, 
to  advise  her  that,  having  accepted  her  em- 
ployment, he  could  not  lawfully  withdraw 
from  her  service  merely  because  she  might 
refuse  to  enter  into  a  satisfactory  agreement 
as  to  future  fees.  The  law  does  not  give 
to  an  attorney,  once  retained  in  a  case,  the 
option  to  require  from  his  client,  as  a  con- 
dition to  his  further  service  in  the  matter 
for  which  he  has  been  retained,  that  such 
client  enter  into  an  express  contract  as  to 
compensation,  where  theretofore  there  had 
been  no  contract  or  a  different  contract. 
Furthermore,  plaintiff  was  bound  to  explain 
to  defendant  that,  if  he  withdrew  from  the 
case,  he  was  bound  to  repay  to  her  at  least 
the  unearned  portion  of  the  $250,  which, 
under  the  evidence,  would  have  been  some 
$130.  To  put  it  another  way,  before  plaintiff 
can  claim  to  have  [495]  advised  defendant 
fully  in  relation  to  her  rights  and  his  duties, 
he  must  show  advice  that  was  as  full,  free. 


and  void  of  all  personal  consideration  on 
his  part  as  would  have  been  the  advice  of 
any  disinterested  attorney  to  whom  she 
might  have  gone,  and  this  in  relation  to 
the  agreement  to  pay  the  $1,000  as  well  as 
in  relation  to  any  other  matter  pertaining 
to  the  opening  up  of  the  case. 

But  was  the  contract,  if  in  every  other 
respect  fair  and  just,  one .  that  was  reason- 
able as  to  its  terms?  It  will  not  do  to  say 
that,  because  plaintiff  may  have  performed 
services  thereunder  reasonably  worth  $1,000, 
the  contract  was  a  reasonable  one.  The 
services  thereafter  rendered  may  be  con- 
trolling, in  a  proper  action,  in  determining 
what  plaintiff  should  recover,  yet  they  in 
no  manner  throw  any  light  upon  the  reason- 
ableness of  the  contract,  which  depends,  not 
only  upon  what  did  happen  thereunder,  but 
also  upon  what  might  happen  thereunder— 
its  reasonableness  is  to  be  determined,  not 
only  by  the  value  of  the  services  which  it 
might  become  necessary  to  perform  there 
under,  but  also  by  the  value  of  the  least  serv- 
ices that  might,  in  the  contemplation  of 
the  parties,  have  constituted  a  full  per- 
formance. A  satisfactory  settlement  reached 
by  one  day's  efforts  would  have  been  a  full 
performance  of  the  alleged  contract.  We 
have  no  hesitancy  in  declaring  that,  if  the 
alleged  contract  was  entered  into  at  the  time 
claimed,  it  was  unreasonable  in  its  terms. 
It  might  not  be  amiss  to  inquire  the  motive 
moving  plaintiff  to  insist  on  this  agreement 
for  an  express  fee.  The  only  reason  given 
by  plaintiff  to  defendant  is  found  in  his 
statement  to  defendant: 

^'I  do  not  want  to  go  into  court  with  that 
case.  I  told  McDuffie  &  Keenan  we  had 
agreed,  and  it  would  be  boylike  for  me  to 
go  back  and  try  to  kick  this  settlement  over." 

He  was  placing  his  professional  pride  in 
the  balance  against  the  rights  of  his  client. 
W^e  concede  there  might  be  facts  justifying 
an  attorney  in  refusing  to  continue  in  the 
service  of  his  client,  when  to  do  so  would 
entail  a  sacrifice  of  professional  honor;  but 
when,  in  one's  professional  career,  an  attor- 
ney is  called  upon  to  choose  between  serving 
his  client  and  following  the  demands  of 
professional  honesty — to  weigh  the  client's 
rights  as  against  the  attorney's  sense  of 
professional  honor  or  even  against  his  pride 
and  his  desires — the  attorney  certainly  cannot 
be  allowed  to  place  a  pot  of  gold  over  against 
his  duty  and  the  rights  of  his  client;  [496] 
common  observation  teaches  us  which  way 
the  scales  will  tip  when  in  the  hands  of  any 
person  who  sees  fit  to  place  his  selfish  desires 
over  against  his  sense  of  duty.  In  the  words 
of  the  court  in  Bolton  v.  Daily,  supra,  wc 
say: 

"It  is  difficult  to  conceive  how  plaintiff 
could  be  so  complicated  as  to  justify  him 
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remaining  in  a  case  for  an  extraordinary  fee, 
but  not  for  an  ordinary  one." 

We  may  well  close  with  the  following  from 
Waterbury  v.  Laredo,  68  Tex.  665,  5  S.  W. 
81: 

'The  rule  which  denies  to  an  attorney  the 
right  to  make  an  agreement  with  his  client 
after  an  employment  in  a  particular  busi- 
ness, by  which  the  contract  is  so  raised  as 
to  secure  greater  compensation  to  the  former 
than  was  first  agreed  upon,  is  wholesome, 
and  has  its  foundation  in  principles  adopted 
to  secure  clients  against  imposition.  It 
tends  to  preserve  the  purity  of  the  bar  and 
to  accomplish  the  ends  of  justice,  and  it 
ought  not  to  be  departed  from  unless  in 
some  case  peculiar  in  its  facts.  This  case 
presents  no  facts  which  can  take  it  without 
the  rule." 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 

Smith,  P.  J.  {diasenivn^g  in  pa/rt), — While 
I  approve  the  statements  of  the  strict  legal, 
moral,  and  ethical  obligations  of  an  attor- 
ney at  law  contained  in  the  numerous  quota- 
tions in  the  foregoing  opinion,  I  am  not 
prepared  to  concur  in  the  conclusion  that  this 
court,  upon  the  record  before  us,  is  at  liberty 
to  pronounce  the  alleged  contract  void,  as  a 
matter  of  law.  The  validity  of  a  contract 
for  legal  services  in  such  cases  depends  upon 
the  determination  of  questions  of  fact — the 
facts  and  circumstances  surrounding  the 
entire  transaction.  Whether  the  relations 
and  conduct  of  the  parties  were  such  as  to 
render  the  alleged  contract  void  or  voidable 
was,  I  think,  for  the  jury,  under  proper  in- 
structions. I  cannot  therefore  concur  in  that 
clause  of  the  opinion  which  says: 

"We  have  no  hesitancy  in  declaring  that 
if  the  alleged  contract  was  entered  into  at 
the  time  claimed,  it  was  unreasonable  in  its 
terms." 


NOTE. 

The  reported  case  holds  that  a  contract 
entered  into  during  the  existence  of  the  rela- 
tion of  attorney  and  client,  whereby  the 
attorney  seeks  to  secure  a  greater  compensa* 
tion  than  that  to  which  he  is  entitled,  is 
presumptively  void,  and  in  the  case  at  bar  is 
invalid.  Despite  a  statute  recognizing  the 
right  of  an  attorney  to  contract  with  his 
client  for  compensation,  it  is  held  that  the 
law  does  not  give  to  an  attorney,  once 
retained  in  a  case,  the  option  to  require 
as  a  condition  to  his  further  services  in  the 
matter  that  his  client  shall  enter  into  an 
express  contract  as  to  compensation  where 
there  has  been  no  contract  or  a  different 
contract.     The  burden  rests  on  the  attorney 


to  establish  by  clear  and  satisfactory  evidence 
that  his  client  has  been  advised  of  all  mat- 
ters with  reference  to  the  litigation. 

It  is  further  held  that  where  a  contract 
is  not  binding  on  the  client,  the  attorney 
may,  in  a  proper  action,  recover  on  a  quan- 
tum meruit,  but  where  an  attorney  seeks 
relief  only  on  an  express  contract,  he  must 
stand  or  fall  on  such  contract. 

Cases  discussing  generally  the  question  of 
the  validity  of  a  contract  for  compensation 
of  an  attorney  made  after  the  fiduciary  rela- 
tion is  established  are  collated  in  the  note 
to  Matter  of  Lloyd  M.  Howell,  reported  ante, 
thia  volume,  at  page  527. 
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Attoneya  —  Admission  —  Rule  of  Ez« 
aminers  -»  Repeal  by  Statute. 

Rule  7  of  the  Board  of  Bar  Examiners, 
relative  to  general  education,  effective  Febru- 
ary 2,  1914,  was  not  repealed  by  St.  1914, 
c.  670,  §  1,  effective  September  1,  1914, 
amending  Rev.  Laws,  c.  165,  §  40,  authorizing 
the  Board  of  Bar  Examiners,  subject  to  the 
approval  of  the  supreme  judicial  court,  to 
make  rules,  as  to  qualifications  of  applicants 
for  admission  to  the  bar,  by  adding  the  pro- 
viso that  he  "shall  not  be  required  to  be  a 
graduate  of  any  high  school,  college  or  uni- 
versity." 

Statutes  —  Construction  —  EfPectnatini: 
LegisIatiTe  Pnrpose. 

Statutes  are  to  be  interpreted  so  as  to  give 
effect  to  their  manifest  purpose,  as  ascer- 
tained from  the  words  used,  given  their  com- 
mon and  approved  meaning,  and  no  intent 
can  be  read  into  a  statute  which  is  not  there 
either  in  plain  words  or  fair  implication. 

Attorneys  —  Statns  as  Officer. 

An  "attorney  at  law"  is  in  a  sense  an  offi- 
cer of  state  under  oath  binding  him  to  the 
highest  fidelity  to  the  court  as  well  as  to  his 
client,  and  sustains  an  obligation  to  the  pub- 
lic no  less  significant  than  that  to  his  clients. 

Admission    —    Rules    of    EKamin^rs    — 
Reasonableness. 

A  rule  of  the  Board  of  Bar  Examiners, 
approved  by  the  supreme  judicial  court,  re- 
quiring an  applicant  for  examination  to  cer* 
ti^  that  he  is  a  graduate  of  a  college  or  a 
day  high  school,  or  school  of  equal  grade, 
or  has  passed  the  entrance  examination  of  a 
college  or  of  the  college  entrance  examination 
board,  or  equivalent  examinations,  or  has 
complied  with  the  entrance  requirements  of 
a  college,  or  has  passed  the  examination  for 
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entrance  to  the  Massachusettft  state  normal 
schools  in  English  grammar  and  literature, 
in  United  States  history  covering  the  liis- 
tory  and  civil  government  of  Massachusetts, 
with  related  geography  and  English  history 
directly  contributory  to  a  knowledge  of  Unit- 
ed States  history,  in  Latin  or  French,  in 
algebra,  or  plane  geometry,  and  in  any  two 
of  the  following  subjects:  Phvsiology  and 
hygiene,  physics,  chemistry,  botany,  and 
physical  geograpliy — ^prescribes  a  qualifica- 
tion in  general  education  which  is  reasonable 
as  a  prerequisite  for  examination  for  admls- 
aion  to  the  bar. 

£See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
Suffolk  county. 

Petition  by  Emilie  F.  Bergeron  for  exami- 
nation for  admission  to  bar.  Case  reported 
for  determination  by  full  court.  The  facts 
are  stated  in  the  opinion.    PEmiON  denied. 

J.  J.  Cummings  for  petitioner. 

E.  R.  Bailey  for  Board  of  Bar  Examiners. 

[473]  RUGG,  C.  J.—This  is  a  petition  for 
examination  for  admission  to  the  bar.  The 
facts  are  these:  The  petitioner  has  com- 
pleted three  and  two  thirds  years*  work  at 
a  high  school  in  Fall  River,  without  having 
graduated,  has  spent  three  years  in  the  study 
of  law  at  a  law  school  and  has  graduated 
with  the  degree  of  LL.B.,  has  taken  and 
failed  to  pass  examinations  for  admission  to 
the  bar  in  June  and  again  in  December,  1913, 
and  now  desires  to  take  the  examination  for 
a  third  time.  He  has  complied  with  all  the 
preliminary  requirements  except  that  part  of 
Rule  7  of  the  "Rules  of  Board  of  Bar 
Examiners"  relative  to  "General  Education,'* 
w^hich  was  established  and  approved  on 
]VIarch  28,  1911,  and  took  effect  on  February 
2,  1914,  and  which  is  printed  in  a  [474] 
footnote.  1  The  present  petition  was  filed  on 
December  26,  1914.  The  petitioner  has  not 
complied  with  any  of  the  provisions  of  that 
rule.  Being  neither  a  graduate  of  any  such 
school  as  is  mentioned  in    (a)   and    (&),  he 


has  not  passed  the  examination  prescribed 
in  (o). 

It  is  contended  that  this  rule  is  abrogated 
by  St.  1914,  c.  670,  which  took  effect  on 
September  1,  1914.  Section  1  of  that  act 
amended  R.  L.  c.  165,  §  40,  as  previously 
amended  by  St.  1904,  c.  355,  §  1,  wherein 
the  board  of  bar  examiners  were  authorized 
to  make  rules  subject  to  the  approval  of 
the  Supreme  Judicial  Court  as  to  the  qualifi- 
cations of  applicants  for  admission  to  the 
bar,  by  adding  the  proviso  that  such  an  ap- 
plicant "shall  not  be  required  to  be  a  gradu* 
;  ate  of  any  high  school,  college  or  university.'* 
As  matter  of  construction,  it  is  plain  that 
this  statute  in  no  way  affects  the  rule.  The 
rule  does  not  require  any  suoh  qualification 
as  is  described  in  the  statute.  It  simply 
establishes  an  educational  test  which  may 
be  met  in  several  ways.  One  is  by  being  a 
graduate  of  a  college.  Another  is  by  being 
a  graduate  of  [475]  a  day  high  school  or 
school  of  equal  grade.  But  the  applicant 
also  may  qualify  by  passing  the  entrance 
examinations  of  a  college,  or  of  the  college 
entrance  examination  board,  or  of  equivalent 
examinations,  or  by  complying  with  the 
entrance  requirements  of  a  college,  or  by 
passing  the  examinations  for  entrance  to  the 
State  normal  schools  of  Massachusetts  in  tlic 
specified  subjects.  Thus  five  ways  of  satis- 
fying the  educational  requirements  other 
than  by  being  a  graduate  of  a  high  school 
or  college  are  defined. 

It  has  been  suggested  that  the  statute 
must  be  construed  as  expressing  an  intent  on 
the  part  of  the  Legislature  to  compel  the 
bar  examiners  to  cease  from  enforcing  the 
rule.  Doubtless  all  statutes  are  to  be  in- 
terpreted in  such  way  as  to  render  effective 
their  manifest  purpose.  Remedial  acts  are 
to  be  construed  so  as  to  afford  the  relief 
intended.  But  no  intent  can  be  read  into 
a  statute  which  is  not  there  either  in  plain 
words  or  by  fair  implication.  There  are  no 
means  of  ascertaining  the  purpose  and  effect 
of  a  statute  except  from  the  words  used  when 
given  their  common  and  approved  meaning. 
They  are  to  be  read  in  the  light  of  attend- 


1  "After  February  i,  1914^  an  applicant 
must  show  by  certificate  or  certificates  that 
he, — 

(a)  Is  a  graduate  of  a  college,  or  has 
passed  the  entrance  examinations  of  a  college, 
or  of  the  College  Entrance  Examination 
Board,  or  examinations  substantially  equiva- 
lent thereto;  or  has  complied  with  the  en* 
trance  requirements  of  a  college;   or 

(6)  Is  a  graduate  of  a  day  high  school, 
or  of  a  school  of  equal  grade;  or 

(c)  Has  passed  the  examinations  given  for 
admission  to  the  State  normal  schools  of 
Massachusetts  in  the  following  subjects: — 

I.  Language. — English,  with  its  grammar 
and  literature. 


II.  United  States  History. — ^The  history 
and  civil  governments  of  Massachusetts  and 
the  United  States,  with  related  geogra{^y 
and  so  much  of  English  history  as  is  directly 
contributory  to  a  knowledge  of  United  Stat^ 
history. 

III.  (a)   Latin  or 
(6)   French. 

IV.  {a)  Algebra  or 

(6)   Plane  Geometry. 
V.  Any  two  of  the  following:— 
(o)   Physiology  and  Hygiene^ 
(6)   Physics, 
(o)   Chemistry, 

(d)  Botany, 

(e)  PhysicflJ  Qeography." 
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«nt  conditions  and  the  state  of  the  law  exist- 
ent at  the  time  of  their  enactment.  But  they 
cannot  be  stretched  beyond  their  reasonable 
import  to  accomplish  a  result  not  expressed. 
It  is  not  necessary  to  determine  the  consti- 
tutionality of  this  statute,  a  question  ad- 
yerted  to  at  the  argument,  as  to  which 
authorities  in  other  jurisdictions  are  not  in 
harmony,  for  the  reason  that  the  statute 
does  not  affect  the  rule. 

It  is  urged,  however,  that  the  rule  is  unrea- 
sonable in  itself  and  hence  ought  not  to  be 
enforced.     This  presents  an  important  ques- 
tion.   The  rule  was  approved  by  the  justices 
of  this    court    before    it   was    promulgated. 
That  was  done  without  the  benefit  of  argu- 
ment.    It  now  is  the  duty  of  the  court  to 
guard  most  carefully  against  any  influence 
lowing  from   previous    thought    about    the 
matter.    The  circumstances  are  analogous  to 
those  where  the  justices  of  this  court  have 
given  an  advisory  opinion  imder  the  Consti- 
tution to  the  executive  or  legislative  depart- 
ments of  government  and  subsequently  are 
obliged  to  reconsider  the  same  matter  as  a 
«ourt    between    parties    litigant.      Green    v. 
Com.  12  Allen   (Mass.)    155,  164.     Young  v. 
Duncan,  218  Mass.  346,  106  N.  £.  1.     The 
determination  of  the  question  is  approached 
with  every  effort  to  impartiality.     [476]  It 
has  been  considered  in  a  manner  as  careful 
and  thorough  as  a  sense  of  judicial  duty  can 
impose. 

The  question  thus  presented  in  its  broad- 
er aspects  is  whether  any  qualiiieation  in 
general  education  reasonably  can  be  required 
as  a  prerequisite  for  admission  to  the  bar. 
The  natural  impulse  of  any  believer  in  a 
republican  form  of  government  is  that  no 
barrier  ought  to  be  raised  against  any 
individual  engaging  in  any  pursuit.  Unre- 
stricted freedom  of  choice  and  absolute  equal- 
ity of  opportunity  in  every  employment  are 
elementary  principles.  Hence,  at  first  sight 
any  restrictions  seem  contrary  to  the  spirit 
of  our  Constitution.  But  it  is  apparent  that 
there  are  limitations  imposed  by  the  nature 
of  things  which  cannot  be  ignored  nor  over- 
leaped. The  ignorant  cannot  undertake  a 
handicraft  without  training.  Statutes  in 
recent  years  as  to  plumbers,  pharmacists  and 
many  branches  of  the  civil  service  furnish 
numerous  illustrations  of  the  recognition  of 
this  principle.  The  passing  of  an  examina- 
tion by  teachers  in  the  public  schools  has 
been  required  for  many  years. 

The  principle  of  preliminary  examinations 
is  thus  thoroughly  established  as  well  by 
legislative  recognition  as  in  reason.  Its 
proper  scope  is  the  only  matter  to  be  deter- 
mined. On  that  point  it  becomes  necessary 
to  consider  somewhat  closely  the  duties  of 
an  attorney  at  luw.  He  is  in  a  sense  an 
oflicer  of   the   State.     From  early  days  he 


has  been  required  to  take  and  subscribe  an 
''oath  of  office"  which  forbids  him  from  pro- 
moting and  even  from  wittingly  consenting 
to  any  false,  groundless  or  unlawful  suit, 
from  doing  or  permitting  to  be  done  any 
falsehood  in  court,  and  which  binds  him  to 
the  highest  fidelity  to  the  courts  as  well  as  to 
his  clients.  The  courts  being  a  department 
of  government,  this  is  but  another  way  of 
saying  that  his  obligation  to  the  public  is 
no  less  significant  than  that  to  the  client. 
He  is  held  out  by  the  Commonwealth  as  one 
worthy  of  trust  and  confidence  in  matters 
pertaining  to  the  law.  Of  course  no  one 
can  know  all  law.  But  every  attorney  ought 
to  possess  learning  sufficient  to  enable  him 
either  to  aacertain  the  law  or  to  determine 
his  limitations  in  that  regard  for  the  purpose 
of  giving  safe  advice.  It  is  impracticable  to 
attempt  to  name  the  matters  about  which 
he  may  be  asked  to  act.  Stated  compre- 
hensively they  include  the  liberty,  the  prop- 
erty, the  happiness,  the  character  and  the 
life  of  any  citizen  or  [477]  alien.  They 
touch  the  deepest  and  most  precious  con- 
cerns of  men,  women  and  children.  The 
occasions  which  lead  one  to  seek  the  assist- 
ance of  a  lawyer  often  are  emergencies  in 
that  person's  experience  which  prevent  the 
exercise  of  critical  discernment  in  selecting 
a  counsellor.  They  involve  the  utmost  trust 
and  confidence.  In  proportion  as  the  client 
is  poor,  ignorant  or  helpless,  and  hence  less 
likely  to  be  able  to  exercise  judgment  in 
making  choice,  the  necessity  of  adequate 
learning  and  purity  of  character  on  the  part 
of  every  lawyer  increases  in  importance. 
Thus  the  interest  of  the  public  in  the  intelli- 
gence and  learning  of  the  bar  is  most  vital. 
Manifestly  the  practice  of  the  law  is  not  a 
craft,  nor  trade,  nor  commerce.  It  is  a  pro- 
fession whose  main  purpose  is  to  aid  in  the 
doing  of  justice  according  to  law  between  the 
State  and  the  individual,  and  between  man 
and  man.  Its  members  are  not  and  ought  not 
to  be  hired  servants  of  their  clients.  They 
are  independent  officers  of  the  court,  owing  a 
duty  as  well  to  the  public  as  to  private 
interests.  No  one  not  possessing  a  consider- 
able degree  of  general  education  and  intelli- 
gence can  perform  this  kind  of  service. 
Elemental  conditions  and  essential  facts  as 
to  the  practice  of  law  must  be  recognized  in 
the  standards  to  be  observed  in  admission 
to  the  bar. 

The  right  of  any  person  to  engage  in  the 
practice  of  the  law  is  slight  in  comparison 
with  the  need  of  protecting  the  public  against 
the  incompetent.  The  propriety  of  requiring 
some  educational  qualifications  as  a  pre- 
requisite for  admission  to  the  bar  seems 
plain.  The  exact  extent  of  general  education 
to  be  required  is  a  matter  about  which 
opinions  may  differ.    Indeed,  the  bar  exam  in- 
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ers  have  presented  modifications  of  the 
present  rules  for  approval  by  the  court,  which 
are  now  under  consideration.  But  that  cir- 
cumstance has  nothing  to  do  with  the  pres- 
ent petition. 

The  rule  here  assailed  requires  something 
less  in  substance  than  the  equivalent  of  an 
education  in  the  average  high  school,  as  we 
understand  it.  It  may  be  satisfied  by  showing 
that  one  is  a  graduate  of  a  high  school  or 
college  or  has  passed  examinations  which 
are  recognized  generally  as  evidence  of  the 
possession  of  those  qualifications.  Or  it  may 
be  met  by  passing  the  examinations  in  desig- 
nated subjects  at  the  State  normal  schools. 
It  was  stated  at  the  argument  that  arrange- 
ments with  the  officers  in  charge  of  these 
institutions  had  been  made  for  the  taking 
of  such  [478]  examinations  by  candidates 
for  the  bar.  There  is  no  unjust  discrimina- 
tion in  the  rule.  Such  certificates  of  gradu- 
ation are  accepted  in  many  institutions  of 
learning  as  evidence  of  qualification.  The 
normal  school  examination,  while  more  re- 
stricted as  to  subjects  than  the  courses  in 
many  high  schools,  affords  some  range  of 
choice  and  appears  to  be  reasonable  in  scope. 
The  educational  requirement  does  not  seem 
unduly  severe. 

It  is  urged  that  it  is  a  requirement  which 
many  men  who  have  achieved  signal  success 
in  the  practice  of  the  law  could  not  have 
met  at  the  time  they  were  admitted  to  the 
bar.  Doubtless  that  is  true.  But  require- 
ments which  could  not  have  been  complied 
with  in  remote  districts,  where  facilities  for 
the  acquisition  of  knowledge  and  general  in- 
struction were  scanty,  hardly  can  be  regarded 
as  a  universal  standard  for  other  times  and 
places.  In  this  Commonwealth,  where  there 
is  a  free  public  library  in  every  city  and 
town  with  a  single  exception  and  where 
every  family  is  within  reach  of  a  free  public 
library,  where  the  compulsory  school  age  is 
high  and  where  provision  for  learning  by 
day  and  evening  schools  is  ample,  the  educa- 
tional requirement  of  the  rule  is  not  beyond 
the  reasonable  reach  of  those  possessing  the 
native  ability,  the  energy  and  the  persever* 
ance  necessary  to  enable  them  to  render 
moderately  valuable  service  to  the  public  as 
attorneys. 

It  may  be  also  that  many  members  of  the 
bar  now  in  practice  might  not  be  able  to 
pass  such  an  examination.  The  mental 
strength  developed  by  the  study  necessary 
to  master  the  required  subjects  in  general 
education  is  more  significant  than  the  book 
learning  implied.  The  facts  learned  may  be 
forgotten,  the  trained  mind  remains. 


An  examination  at  best  is  an  imperfect 
standard.  But  it  is  the  only  practicable 
expedient  known  for  determining  intellectual 
fitness  in  cases  like  this.  The  subjects  chosen 
for  this  examination  are  designed  to  elimi- 
nate those  whose  general  intelligence,  learn- 
ing and  mental  capacity  are  inadequate  to 
enable  them  to  be  useful  to  that  part  of  the 
public  who  may  seek  their  aid.  Even  if  it 
should  happen  in  rare  instances  that  one  who 
could  be  a  useful  attorney  should  be  excluded, 
that  is  on  the  whole  far  better  than  to  have 
the  public  harmed  and  clients  subject  to 
injury  which  would  be  irreparable  by  the 
admission  of  considerable  numbers  of  those 
who  are  deficient  in  education  and  incapable 
[479]  in  fact.  There  must  be  a  general  rule. 
Almost  every  general  rule  of  municipal  or 
natural  law  in  some  instances  appears  to 
work  a  hardship  upon  an  individual.  The 
law  of  gravitation  acts  indifferently  upon 
the  just  and  the  unjust. 

All  those  who  had  conunenced  their  legal 
studies  before  the  adoption  of  this  rule  were 
by  its  terms  given  time  enough  to  complete 
the  usual  period  of  study  and  make  two 
attempts  to  pass  the  bar  examinations  before 
it  became  effective.  Thus  reasonable  notice 
was  given. 

Measured  by  the  standards  established  in 
other  States,  the  requirement  of  this  rule  is 
reasonable.  It  appears  from  a  compilation 
of  the  rules  for  admission  to  the  bar  pub- 
lished in  1913  by  the  West  Publishing  Com- 
pany, that  there  are  general  educational 
requirements  for  admission  to  the  bar  in 
twenty-two  States  of  the  Union.l  In  most 
of  these  States  graduation  at  a  recognized 
high  school  or  its  equivalent  is  required,  and 
a  certificate  of  graduation  is  accepted  as 
evidence  of  qualification.  In  Pennsylvania 
and  New  York  at  least  the  educational 
requirement  is  appreciably  more  severe.  In 
view  of  all  these  considerations  we  are  satis- 
fied that  the  rule  is  not  unreasonable  and 
that  the  petitioner  is  not  entitled  to  take 
the  examination  as  to  his  legal  qualifications 
until  he  has  passed  an  examination  as  to 
his  general  education. 

So  ordered. 


NOTE. 

Validity  of  Rule  Recnlatinc  Admission 

to  Bar. 

The  decisions  passing  on    the   validity    of 
rules  made  by  boards  of  law  examiners  pur- 


1  Colorado,  Connecticut,  Delaware,  Illinois, 
Iowa,  Kansas,  Michigan,  Minnesota,  Missou- 
ri, Nebraska,  New  Jersey,  New  York,  Ohio, 
Oklahoma,  Pennsylvania,  Rhode  Island,  South 
Carolina,  South  Dakota,  Vermont,  Washing- 


ton, West  Virginia,  Wisconsin,  Philippine 
Islands.  The  examination  on  legal  subjects 
in  Louisiana  appears  to  demand  a  consid- 
erable knowledge  of  Latin  and  probably  of 
French. 
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luant  to  legislative  authority  are  few.  In 
the  cases,  however,  where  that  question  has 
arisen  the  courts  have  unhesitatingly  sanc- 
tioned and  sustained  the  rules,  requiring 
only  that  they  shall  be  reasonable.  People 
V.  Carr,  21  Colo.  525,  43  Pac.  128;  In  re 
Alexander,  167  Mich.  495,  133  N.  W.  491. 
See  also  Mitchell  v.  State  Board  of  Law 
Examiners,  155  Mich.  452,  119  N.  W.  687. 
And  see  the  reported  case.  Thus  in  People 
V.  Carr,  supra,  the  court  had  under  con- 
sideration a  rule  of  the  standing  committee 
of  a  judicial  district  whose  duty  it  was  to 
examine  applicants  for  admission  to  the  bar. 
The  rule  required,  before  examination  could 
be  taken,  the  presentation  of  a  certificate 
from  one  or  more  reputable  counselors  at  law 
showing  that  the  applicant  had  been  engaged 
in  the  study  of  law  for  two  or  more  con- 
secutive years  prior  to  the  making  of  the 
application.  Such  a  certificate  was  neces- 
sary, aside  from  the  rule  of  the  committee, 
to  entitle  an  applicant  to  a  license  to  prac- 
tice law,  the  rule  adding  only  a  requirement 
that  it  should  be  filed  with  the  committee. 
In  sustaining  the  validity  of  the  rule  it  was 
said:  ''The  standing  committees  in  this 
state,  for  their  own  protection,  may  well 
establish  a  rule  that  no  applicant  shall 
be  entitled  to  an  examination  unless  he  pre- 
sent at,  or  prior  to,  the  making  of  his  appli- 
■oation  a  certificate  of  the  character  indi- 
cated; for  it  would  be  a  waste  of  time,  and 
entail  unnecessary  labor  upon  the  com- 
mittees, to  examine  applicants  who,  if  they 
succeeded  therein,  nevertheless  would  not  be 
entitled  to  a  license  because  of  the  lack  of 
other  necessary  qualifications.  .  .  .  While 
the  respondents  did  not  interpose  the  objec- 
tion that  relator  did  not  present  the  neces- 
sary certificate,  it  can  be  waived  neither  by 
them  nor  this  court.  It  must  be  remembered 
that  the  members  of  the  bar  from  whom 
these  standing  committees  are  appointed  by 
the  court  are  usually  busy  lawyers,  actively 
engaged  in  the  practice  of  their  profession. 
They  may,  for  tlieir  own  convenience,  as  to 
time,  and  to  relieve  themselves  of  unneces- 
sary labor,  without  surrendering  to  others 
the  exercise  of  their  own  judgment,  make 
such  reasonable  rules  and  regulations  for  the 
examination  of  applicants  as  will  not  ma- 
terially interfere  with,  or  prejudice,  the 
rights  of  the  latter."  In  the  case  of  In  re 
Alexander,  167  Mich.  495,  133  N.  W.  491,  it 
was  contended  that  a  state  board  of  law 
examiners  had  made  an  unreasonable  regu- 
lation in  adopting  the  following  rule:  "The 
board  of  examiners  will  regard  applicants 
who  have  received  bachelors*  degrees  from 
any  reputable  college  or  university,  as  hav- 
ing prima  facie  the  requisite  general  edu- 
cational qualifications  for  admission  to  the 
bar.     A  similar  presumption   will  be  made 


in  favor  of  all  graduates  of  normal  or  high 
schools  of  the  state  of  Michigan,  or  other 
reputable  institutions  of  a  similar  character. 
A  recent  teacher's  certificate,  issued  by  any 
board  of  school  examiners  in  the  state  of 
Michigan  for  the  first  grade,  or  higher,  will 
also  be  accepted  as  prima  facie  evidence  of 
general  educational  requirements.  In  the 
absence  of  such  evidence,  to  be  sent  to  the 
secretary  with  application,  candidates  for 
admission  to  the  bar  will  be  examined,  be- 
fore taking  the  legal  examination,  in  the 
ordinary  studies  required  for  graduation 
from  the  high  schools  of  Michigan,  and  par- 
ticularly upon  the  subject  of  arithmetic, 
grammar,  elementary  algebra,  general, 
American  and  English  history,  civil  govern- 
ment, composition  and  rhetoric,  and  English 
literature."  The  court  said  in  sustaining 
the  rule:  "It  is  quite  evident  that  the  legis- 
lature intended  to  and  did  clothe  the  board 
with  power  to  inquire  into  and  pass  upon, 
not  only  the  legal  qualifications  of  the  appli- 
cant, but  those  of  a  moral  and  general  edu- 
cational character  as  well.  In  adopting  the 
foregoing  rule,  it  will  be  noted  that  the 
board  does  not  require  a  certificate  of  any 
kind.  It  merely  recites  a  series  of  qualifi- 
cations, due  proof  of  any  one  of  which  will 
relieve  the  applicant  from  the  necessity  of 
taking  the  preliminary  examination  as  to 
his  general  educational  qualifications.  This 
rule  is  a  reasonable  and  a  wholesome  one, 
and  one,  too,  which  was  intended  for  the  re- 
lief of  the  applicant."  In  Mitchell  v.  State 
Board  of  Law  Examiners,  155  Mich.  462,  119 
N.  W.  687,  the  court,  after  holding  that  a 
rule  requiring  a  candidate  to  answer  cor- 
rectly at  least  seventy  per  cent  of  all  ques- 
tions on  each  subject  in  which  he  must  be 
examined  was  in  accord  with  the  statutory 
provision  covering  the  same  ground,  said 
relative  to  a  statute  giving  the  board  power 
to  make  such  rules  and  regulations  as  to 
them  might  seem  proper:  "This  law  has 
necessarily  left  a  large  discretion  in  this 
board  as  to  the  rules  and  regulations  it 
would  make  to  govern  it  in  these  examina- 
tions and  the  details  pertaining  thereto.  The 
exercise  of  this  discretion  will  in  no  case  be 
reviewed  by  this  court  unless  it  should  clear- 
ly appear  that  an  abuse  has  occurred." 

In  the  case  of  In  re  O'Brien,  79  Conn.  46, 
63  Atl.  777,  it  was  held  to  be  reasonable 
under  the  rules  of  the  Connecticut  superior 
court  to  exclude  from  admission  as  an  at- 
torney an  applicant  failing  to  bring  a  recom- 
mendation of  good  moral  character  from  the 
bar  of  his  county.  Further  it  was  held  that 
the  long  established  powers  of  the  court  and 
the  bar  in  reference  to  the  admission  of  at- 
torneys were  not  abridged  by  either  the 
declaration  of  rights  in  the  state  constitu- 
tion  or   the   fourteenth    amendment   of   the 
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Federal  Constitution  so  as  to  affect  the 
validity  of  such  a  regulation.  Generally,  as 
to  the  wisdom  and  expediency  of  requiring 
such  a  local  recommendation  the  court  said: 
'The  fundamental  idea  underlying  this  sys- 
tem of  things  was  that  the  court  could  best 
ascertain  the  qualiiications  of  one  desiring 
to  practice  before  it  from  the  judgment  of 
those  under,  or  in  association  with,  whom  he 
had  sought  to  prepare  himself  for  that  work, 
and  who  were  already  engaged  in  it  them- 
selves.  ...  A  court  is  but  indifferently 
adapted  to  the  task  of  passing  upon  the 
qualifications  for  engaging  in  legal  practice 
of  those  who  appear  before  it  as  strangers, 
which  are  personal  to  themselves  and  inde- 
pendent of  educational  attainments.  These 
can  be  easily  determined  by  a  bar,  to  some 
at  least  of  whom  they  will  not  be  strangers. 
A  court  could  only  proceed,  in  such  a  matter, 
on  testimony  given  in  public.  The  bar  can 
act  upon  their  own  knowledge,  or  upon  state- 
ments made  before  them  in  private,  and 
without  the  formality  of  an  oath.  'It  is  not 
enough  for  any  attorney  that  he  be  honest. 
He  must  be  that,  and  more.  He  must  be 
believed  to  be  honest.  It  is  absolutely  es- 
sential to  the  usefulness  of  an  attorney  that 
he  be  entitled  to  the  confidence  of  the  com- 
munity wherein  he  practices.* " 

In  the  Matter  of  A.  B.  5  N.  Y.  Leg.  Obs. 
136,  there  was  involved  a  general  rule  of  the 
supreme  court  which  provided  as  follows: 
"No  person  shall  be  admitted  to  examination 
as  an  attorney,  unless  he  shall  have  served 
a  regular  clerkship  of  seven  years,  in  the 
office  of  practicing  attorney  of  that  court; 
but  if  he  has  regularly  pursued  classical 
studies  for  four  years,  or  any  shorter  period 
after  the  age  of  fourteen,  it  may  be  allowed 
in  lieu  of  an  equal  term  of  clerkship."  It 
was  held  that  the  rule  was  violative  of  a 
constitutional  provision  (Constitution  of 
1846,  art.  7,  §  8)  reading  as  follows:  "Any 
male  citizen  of  the  age  of  twenty-one  years, 
of  good  moral  character,  and  who  possesses 
the  requisite  qualifications  of  learning  and 
ability,  shall  be  entitled  to  admission  to 
practice  in  all  the  courts  of  this  state.'* 
The  court  said:  "There,  surely,  can  be  no 
doubt  as  to  the  intention  of  the  framers  of 
the  constitution  when  they  incorporated  in  it 
the  above  recited  provision.  Their  object, 
manifestly,  was  to  remove,  in  a  great  degree, 
the  impediments  to  admission  to  the  bar 
which  then  existed.  This  was  the  view 
taken  of  it,  alike  by  the  friends  and  the 
enemies  of  the  provision,  when  first  proposed 
in  and  when  afterwards  adopted  by  the  con- 
vention. The  general  popular  expression, 
whether  predicting  good  or  evil  results,  as 
likely  to  flow  from  it,  concurred  that  its  de- 
sign was,  and  that  its  effect  would  be,  to 
facilitate  admission  to  the  bar;  and  that  it 
changed   the   condition   of    admission    from 


seven  years'  clerkship  in  an  attorney's  office, 
to  that  of  actual  qualification  of  requisite 
learning  and  ability,  no  matter  how  ex- 
peditiously acquired.  The  candidate  for  ad- 
mission now  comes  before  us  and  says,  in  the 
language  of  the  paramount  law:  'I  am  of 
the  age  of  twenty-one  years,  of  good  moral 
character,  and  possessed  of  the  requisite 
qualification  of  learning  and  ability  for  ad- 
mission as  an  attorney  of  your  court.  I 
claim  admission  to  practice  therein.'  Can 
we  answer  him  by  saying,  that  we  will  not 
adjudicate  upon  that  claim  or  title,  which 
the  constitution  pronounces  adequate,  unless 
he  bring  us  evidence,  that  he  has  served 
seven  years'  clerkship  in  a  lawyer's  office. 
Such  an  answer  would,  to  my  mind,  be  a 
palpable  violation  of  both  the  letter  and 
spirit  of  the  constitution.  It  would  be 
exacting  a  qualification,  or  criterion  of  title, 
other  than  those  which  the  constitution  de- 
clares sufficient.  It  is  the  business  and  dutv 
of  courts  still  to  inquire  whether  the  par- 
ticular applicant  for  admission  possesses 
the  qualifications  prescribed  by  the  constitu- 
tion. This  may  be  done  by  ordering  an 
examination  of  the  candidate  to  be  made  by 
one  of  the  attorneys  and  counselors  of  tlie 
court,  or  by  one  of  its  judges,  or  in  open 
court.  If  upon  such  examination  (which 
should  always  be  thorough)  it  shall  appear 
that  he  possesses  the  qualifications  demand- 
ed by  the  constitution,  it  is  not  the  business 
of  the  court  to  inquire  whether  he  acquired 
them  in  seven  years,  three  years,  or  one 
month.  Courts  have  the  power  to  look  into 
the  qualifications  of  each  applicant;  but  not 
to  superadd  conditions  of  qualifications  to 
those  with  which  the  constitution  expresses 
itself  satisfied." 

For  a  discussion  of  the  question  whether 
the  power  to  determine  the  qualifications  for 
admission  to  the  bar  is  legislative  or  judicial, 
see  the  note  to  In  re  Applicants  for  License, 
10  Ann.  Cas.  187. 
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Nebraska  Supreme  Court — ^December  4,  1914. 
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Streets  and  Hichways  —  RiKl&ts  of 
Abutter  —  Opemimgs  in  Sideiralk  — 
Resnlation. 

Under  the  statutes  governing  cities  of  the 
first  class  having  more  than  40,000  and  less 
than  100,000  inhabitanta,  the  matter  of  al- 
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lowing  and  regulating  entrances  to  basements 
through  sidewalks  is  within  the  reasonable 
discretion  of  the  mayor  and  council. 
[See  note  &t  end  of  this  case.] 

Same. 

The  sections  of  the  sidewalk  ordinance  of 
the  city  of  Lincoln  quoted  in  the  opinion  can- 
not be  construed  to  prohibit  all  openings  in 
the  sidewalk  for  stairways,  and  basement 
vays,  in  view  of  the  statute  requiring  the 
mayor  and  council  to  regulate  such  openings, 
and  the  practical  construction  of  those  pro- 
visions for  many  years. 

[See  note  at  end  of  this  case.] 

Same. 

Under  the  circumstances  in  this  case,  in- 
dicated in  the  opinion,  permitting  tlie  con- 
struction and  use  of  the  stairway  in  question 
was  not  an  abuse  of  discretion. 

[See  note  at  end  of  this  case.] 

Same, 

Although  such  stairway  somewhat  restricts 
the  free  and  unembarrassed  use  of  the  side- 
walk for  pedestrians,  such  use  may  be  justi- 
fied on  the  ground  that  the  general  interest 
is  served  by  making  available  valuable  prop- 
erty, increasing  business  facilities,  and  en- 
couraging improvement. 

[See  note  at  end  of  this  ease.] 


Such  permission  may  be  given  informally 
by  resolution  and  without  a  formal  ordinance. 
[See  note  at  end  of  this  case.] 

'^Area"  —  Definition. 

The  word  "area"  has  a  somewhat  elastic 
meaning.  Originally  it  meant  a  broad  piece 
of  level  ground,  but  in  modern  use  it  can 
mean  any  plane  surface,  the  inclosed  space 
on  which  a  building  stands,  the  sunken  space 
or  court  giving  ingress  and  affording  light  to 
the  basement  of  a  building,  a  particular  ex- 
tent of  surface. 

Areaways  and  Hatchways  «-  Definition. 

As  used  in  an  ordinance  regulating  the 
construction  of  area  ways  under  any  sidewalk, 
and  providing  that  all  hatchways  through 
sidewalks  shiul  be  provided  with  strong  cov- 
erings, the  word  "areaway"  was  equivalent  to 
cellar  or  room  under  the  sidewalk,  and  the 
word  "hatchway"  referred  to  openings,  and 
not  to  stairv/ays  or  basement  ways. 

Hatch  —  Definition. 

"Hatch"  is  a  nautical  term  and  generally 
signifies  an  opening  in  the  deck  of  a  ship. 

Appeal  from  District  Court,  Lancaster 
county:    Cosqbave,  Judge. 

Action  for  mandamus.  James  0.  McNer- 
ney,  relator,  and  Alvin  H.  Armstrong  et  al., 
defendants.  Judgment  for  defendants.  Re- 
lator appeals.  The  facts  are  stated  in  the 
opinion.     Affirmed. 

James  O,  MoNemey  for  appellant. 
Fred  C.  Foster,  D.  ET.  McClenahan,  F,  M, 
Hall  and  Meier  d  Meier  for  appellees. 

[844]  Sedgwick,  J. — In  August,  1910,  the 


First  National  Bank  of  Lincoln  asked  the 
mayor  and  city  council  for  "a  permit  for  the 
erection  of  the  new  First  National  Bank 
building,  to  be  located  at  the  southeast  cor- 
ner of  Tenth  and  0  streets,  Lincoln,  Nebras- 
ka." It  was  stated  in  the  application  that 
"the  drawings  call  for  an  areaway,  same  be^ 
ing  forty -five  feet  long  by  five  feet  wide  in 
the  clear.  This  areaway  would  be  located 
twenty -five  feet  from  alley  line  on  the  Tenth 
street  side  of  the  building."  The  permit  was 
granted  as  requested  and  the  building  was 
erected.  It  was  understood  that  this  area- 
way  for  the  purpose  of  constructing  a  stair- 
way to  the  basement  of  the  building.  After- 
wards the  relator  began  this  action  in  the 
district  court  for  I^ancaster  county  against 
these  defendants,  who  are  the  mayor  and 
council  of  the  city  of  Lincoln,  to  compel  them 
to  cause  the  "open  areaway  in  the  public  side- 
walk in  Tenth  street,  adjacent  to  the  west 
line  of  lot  12,  in  block  [345]  55  of  the  origi- 
nal plat  of  the  city  of  Lincoln,  to  be  closed, 
the  iron  fence  and  the  concrete  footing  upon 
which  the  same  stands  on  the  public  sidewalk 
inclosing  the  side  and  end  of  said  open  area- 
way  to  be  removed,  and  each  and  every  part 
of  the  public  sidewalk  space  adjoining  the 
said  west  line  of  aforesaid  lot  12  to  be  made 
safe  and  unobstructed  for  public  travel  there- 
on." The  district  court  found  the  issues  in 
favor  of  the  respondents  and  dismissed  the 
proceedings.     The  relator  has  appealed. 

Section  4475,  Rev.  St.  1913,  provides:  "The 
mayor  and  council  shall  have  supervision 
and  control  of  all  public  ways  and  public 
grounds  within  the  city,  and  shall  require  the 
same  to  be  kept  open,  in  repair  and  free  fronk 
nuisances." 

Section  4418  gives  the  city  authorities 
power  "to  remove  all  obstructions  from  the 
sidewalk,  curbstone,  gutters  and  cross-walk* 
at  the  expense  of  the  owTiers  or  occupants 
of  the  grounds  fronting  thereon,  or  at  the 
expense  of  the  person  placing  the  same  there ; 
and  to  regulate  the  building  of  bulkheads, 
cellars  and  basement-ways,  stairways,  rail- 
ways, windows  and  doorways,  awnings,  hitch- 
ing posts  and  rails,  lamp  posts,  awning  posts, 
and  all  other  structures  upon  or  over  ad- 
joining excavations  through  or  under  the 
sidewalks  of  the  city." 

The  sidewalk  ordinance  of  the  city  of  Lin- 
coln provides: 

"Section  1.  Hereafter  there  shall  be  re- 
served on  each  side  of  every  street  in  the 
city  of  Lincoln,  for  sidewalks  and  for  the 
cultivation  of  trees  and  grass,  a  space  equal 
to  one -fourth  of  the  street  from  abutting  lot 
lines:  Provided,  that  on  streets  in  paving 
districts,  said  space  shall  extend  from  the 
lot  line  to  the  curb  line. 

"Section  2.  All  sidewalks  ...  in  front 
and  alongside  of  any  building  in  any  part  of 
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the  city  where  areaways  or  cellars  are  in  use 
under  any  sidewalk,  and  also  in  front  of  any 
lot  used  for  any  business  purpose  shall  extend 
from  the  line  of  the  abutting  lot  to  the  curb 
line. 

'^Section  3.  Sidewalks  on  business  streets 
or  portions  thereof  shall  be  constructed  so  as 
to  incline  upwards  from  the  outer  edge  of 
the  sidewalk  toward  the  building  or  [346] 
boundary  of  the  lot  at  the  rate  of  not  less 
than  one  inch  nor  more  than  one  and  cne- 
fourth  inches  in  three  feet;  the  outer  edge 
of  said  walk  to  rest  on  the  top  of  the  curb; 
and  no  part  of  said  walk  shall  be  taken  for 
private  use  by  lowering  or  cutting  down  the 
same  next  to  the  building;  and  said  walk 
shall  be  built  up  to  the  building  on  a  uni- 
form grade." 

''Section  7.  No  person  shall  be  allowed 
to  keep  or  use  for  vaults,  areas,  or  other 
purposes,  the  space  beneath  the  sidewalk  in- 
cluded within  the  sidewalk  lines  of  any  street 
in  this  city,  unless  a  permit  therefor  shall 
have  been  obtained  from  the  city  council; 
such  permits,  heretofore  granted  or  hereafter 
to  be  granted,  shall  continue,  or  to  be  issued, 
only  upon  condition  that  the  party  receiving 
the  same  shall,  as  a  consideration  for  such 
use  and  such  privilege  granted,  build,  main- 
tain, and  keep  in  repair  a  sidewalk  over  such 
space  intended  to  be  used  for  vaults,  areas^ 
or  other  purposes,  and  pay  all  damages  that 
may  be  sustained  by  any  person  by  reason 
of  said  sidewalk  being  in  a  defective  or  dan- 
gerous condition." 

''Section  9.  Areas  about  windows  opening 
through  the  sidewalk  immediately  adjacent 
to  the  buildings  to  admit  light  and  air  to  a 
basement,  shall  be  protected  and  covered  by 
strong  iron  grating,  the  bars  of  which  shall 
not  be  more  than  one  incli  apart,  and  so 
constructed  that  the  same  may  be  walked 
upon  with  safety,  and  of  sufficient  strength 
to  hold  any  weight  that  would  come  upon 
the  walk  at  this  point.  In  order  to  prevent 
accidents,  all  hatchways,  coal  holes,  or  open- 
ings of  any  sort  through  sidewalks  shall  be 
provided  with  strong  iron  or  iron  and  glass 
coverings,  witli  rough  surface,  and  the  entire 
construction  of  said  areas,  hatchways,  en- 
trances and  opening  shall  be  subject  to  the 
direction  and  supervision  of  the  city  engi- 
neer." 

"Section  11.  It  shall  be  unlawful  for  any 
person,  firm  or  corporation  to  leave  open 
any  opening  in  any  sidewalk,  or  suffer  the 
same  to  be  left  or  kept  open,  or  suffer  any 
sidewalk  in  front  of  his  or  its  premises  to 
Income  or  continue  so  broken  or  otherwise 
dcfoctivc  as  to  endanger  life  or  limb." 

[347]  The  relator  contends  that  these  stat- 
utes and  these  ordinances  require  that  there 
shall  be  no  openings  in  the  sidewalk,  and 
that  the  city  council  has  no  power  to  allow 


such  openings  for  stairways  to  the  basements 
of  buildings  under  any  circumstances.  The 
statute  evidently  leaves  the  matter  with  the 
city  council.  They  are  given  express  power 
to  "remove  all  obstructions  from  the  side- 
walk, .  .  .  and  to  regulate  the  building 
of  bulkheads,  cellars  and  basement-ways, 
stairways,  .  .  .  and  all  other  structures 
upon  or  over  adjoining  excavations  through 
or  under"  sidewalks.  The  power  to  "regu- 
late" basement-ways,  and  stairways  and  exca- 
vations through  sidewalks,  of  course,  does  not 
imply  that  such  things  are  forbidden  by  stat- 
ute; conferring  such  powers  rather  implies 
that,  under  some  circumstances,  such  base- 
ment-ways, stairways,  and  cellars  and  exca- 
vations through  sidewalks  will  be  appropriate 
and  necessary  and  ought  to  be  regulated  by 
ordinance. 

In  Plattsmouth  v.  Nebraska  Telephone  Co. 
80  Neb.  460,  114  N.  W.  588,  127  Am.  St.  Rep. 
779,  14  L.R.A.(N.S.)  654,  it  was  contended 
that  a  city  or  incorporated  town  had  no  pow- 
er to  grant  a  telephone  company  the  use 
of  its  streets,  alleys  and  public  grounds,  but 
the  court  held  that  such  power  existed,  and 
in  the  opinion  it  was  said:  "That  the  city 
may  order  the  removal  of  poles  whidi  en- 
danger the  citizens  because  of  a  rotten  con- 
dition, and  protect  its  inhabitants  against 
any  conduct  of  the  business  which  endangers 
the  public  health  or  safety,  is  not  a  question 
open  to  dispute;  but  nothing  of  the  kind  ap- 
pears in  the  record  before  us.  As  before  stat- 
ed. Main  street  is  100  feet  in  width.  There  is 
no  evidence  of  a  congested  condition  of  the 
street  or  of  any  necessity  from  other  causes 
for  removing  the  defendant's  poles." 

The  statute  of  Iowa  requires  the  city  au- 
thorities to  keep  the  streets  open  and  free 
from  nuisances,  and  does  not  expressly  au- 
thorize areaways  and  stairways  through  side- 
walks, but  the  supreme  court  of  that  state 
decided:  "Areas  for  light,  and  basement 
windows,  and  descents  are  necessary,  in  order 
to  carry  on  business  in  a  city,  and,  if  such 
excavations  are  properly  guarded,  .  .  . 
they  do  not,  in  themselves,  constitute  a  nui' 
sance."  Keyes  v.  Cedar  [348]  Falls,  107  la. 
509,  78  N.  W.  227.  In  a  later  case  that 
court  has  quoted  with  approval  from  the  case 
last  cited,  and  said:  "In  view  of  these  ex- 
pressions, the  interpretation  put  on  the  stat- 
ute for  many  years,  and  the  universal  use 
of  the  streets  close  to  buildings  for  areas 
and  cellar  stairways,  we  are  not  ready  to 
say  that  the  power  to  permit  them  is  not 
included  in  the  sections  of  the  code  quoted.'* 
Perry  v.  Castner,  124  la.  386,  2  Ann.  Caa. 
363,  100  N.  W.  84,  66  L.R.A.  160.  These 
cabes  have  been  frequently  cited  with  ap- 
proval by  decisions  of  that  court.  In  Jorgen- 
sen  v.  Squires,  39  N.  E.  373,  144  N.  Y.  280 
the  court  of  appeals  of  New  York  decided: 
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"A  city  authorized  'to  regulate  the  use  of 
sidewalks'  (Consolidation  Act  1882,  sec.  86) 
may  authorize  the  building  by  property  own- 
ers of  openings  for  cellarways  in  the  side- 
walk." In  Wendt  v.  Akron,  161  la.  338,  142 
N.  W.  1024,  it  was  decided:  "Despite  code, 
sec.  5078,  declaring  the  obstructions  to  pub- 
lic streets  to  be  nuisances,  a  municipal  cor- 
poration may,  under  section  753,  giving  such 
corporations  the  care,  supervision,  and  con- 
trol of  all  public  highways  in  the  city,  au- 
thorize an  abutting  owner  to  use  the  street 
for  areaways  and  cellar  stairways  when  it 
does  not  cause  injury  to  others." 

The  relator  relies  upon  Chapman  v.  Lin- 
coln, 84  Neb.  634,  121  N.  W.  696,  25  L.R.A. 
(N.S.)  400,  in  which  it  was  held:  "What- 
ever space  in  a  public  street  of  a  city  is  set 
apart  for  the  use  of  the  public  as  a  sidewalk, 
the  public  have  a  right  to  use  in  its  entirety, 
free  from  any  and  all  unauthorized  obstruc- 
tions, and  it  is  the  duty  of  the  mayor  and 
city  council  to  see  that  it  is  kept  in  that 
condition."  That  was  a  correct  statement 
of  the  law  as  applied  to  the  facts  in  that 
case.  An  ordinance  was  enacted  making  it 
•'unlawful  for  any  person,  persons  or  cor- 
poration to  erect  or  maintain  any  booth,  shed, 
stand  or  other  obstruction  upon  the  streets, 
sidewalks  or  sidewalk  space  of  the  city  of 
Lincoln  for  the  sale  of  fruit,  books  or  other 
mercl\andise,  or  any  article  or  thing  of  value, 
or  to  erect  or  maintain  any  shed  or  booth 
or  stand  thereon  to  be  used  for  shining  boots 
and  shoes."  Chapman  sought  to  enjoin  the 
enforcement  of  this  ordinance,  and  this  court 
affirmed  the  judgment  of  the  district  [849] 
court  holding  that  it  was  within  the  discre- 
tion of  the  city  authorities  to  prohibit  such 
use  of  the  sidewalks.  The  fact  that  the  loca- 
tion involved  was  "on  the  opposite  side  of 
the  same  street  and  less  than  JOO  feet"  from 
the  stairway  in  question  here  does  not  make 
that  a  case  "similar  in  many  respects  to  the 
case  at  bar."  The  plaintiff*s  tenants  erected 
an  "inclosed  shed  or  booth"  on  the  sidewalk 
in  which  they  were  "handling  fruits,  cigars, 
tobacco,  and  like  subjects,"  and  there  was 
no  doubt  of  the  jurisdiction  of  the  city  au- 
thorities to  enact  and  enforce  an  ordinance 
preventing  such  use  of  the  sidewalk. 

The  question,  then,  is  upon  the  construc- 
tion of  this  sidewalk  ordinance.  As  applied 
to  the  question  before  us,  it  must  be  conced- 
ed that  the  ordinance  is  not  as  clear  and 
definite  as  might  be  desired.  The  evidence 
shows  a  practical  construction  of  the  ordi- 
nance by  the  city.  It  appears  that  there 
are  many  basements  in  the  business  part  of 
the  city  with  entrances  by  basement-ways 
through  the  sidewalk,  and  that  for  40  yearq 
this  bank  has  maintained  a  bank  building, 
with  basement  and  a  basement-way  through 
the  sidewalk  at  this  place  which  required  a 


superficial  opening  in  the  sidewalk  much 
larger  than  the  one  now  in  question.  The 
word  "area"  has  a  somewhat  elastic  meaning. 
We  find  from  Webster's  New  International 
Dictionary  that  it  originally  meant  "a  broad 
piece  of  level  ground."  In  modern  use  it 
may  mean:  (1)  Any  plane  surface.  .  .  . 
(2)  The  inclosed  space  on  which  a  building 
stands.  (3)  The  sunken  space  or  court  giv- 
ing ingress  and  affording  light  to  the  base- 
ment of  a  building.  (4)  A  particular  extent 
of  surface." 

The  word  "areaways"  in  section  2  of  the 
ordinance  is  plainly  the  equivalent  of  cellar 
or  room  under  the  sidewalk;  such  rooms  must 
not  interfere  with  the  public  use  of  the  side- 
walk. Section  7  requires  that  a  permit  shall 
be  obtained  before  the  space  beneath  the 
sidewalk  shall  be  used  for  private  purposes. 
The  covering  which  constitutes  the  sidewalk 
over  such  rooms  must  be  built  and  kept  in 
repair  by  the  owners  of  the  rooms  so  used. 
By  section  9  openings  may  be  left  around  a 
window  in  a  basement  to  [350]  "admit  light 
and  air,"  and  in  such  case  such  openings 
must  be  covered  with  an  "iron  grating," 
which  will  form  a  part  of  the  sidewalk.  The 
same  section  requires  that  '^hatchways"  and 
openings  through  the  sidewalk  "shall  be  pro- 
vided with  strong  iron  or  iron  and  glass  cov- 
erings." The  relator  construes  this  literally, 
and  concludes  that  it  prohibits  "basement- 
ways  and  stairways"  for  entrances  to  base- 
ments. A  hatchway  is  not  a  stairway  or 
basement- way ;  hatch  is  a  nautical  term  and 
generally  signifies  an  opening  in  the  deck  of 
a  ship.  Webster.  In  view  of  the  fact  that 
basement- ways  through  the  sidewalks  have 
been  in  use  in  connection  with  at  least  100 
buildings  in  the  business  part  of  the  city, 
and  particularly  at  the  place  in  question  for 
more  than  40  years,  we  cannot  presume  that 
it  was  intended  by  these  various  regulations,, 
the  purpose  of  which  is  plain,  to  change  this 
policy  and  forbid  all  basement-ways  througli 
sidewalks,  without  specifically  mentioning^ 
them.  No  section  of  this  ordinance,  as  dis- 
closed in  this  record,  applies  specifically  to- 
basement-ways  or  stairways.  The  rental  val- 
ue of  this  basement  is  $1,000  a  year.  Tlie 
sidewalk  at  this  place  is  26  feet  wide.  O 
street  is  the  principal  business  street  of  the 
city.  The  entrance  to  this  stairway  begins 
about  70  feet  south  from  0  street,  and  ex- 
tends about  45  feet  south.  It  is  about  5  feet 
wide,  and  is  surrounded  on  the  west  and 
south  by  an  iron  railing  of  "3-inch  pipe,"  one 
top  rail  about  3  feet  high,  and  another  "be- 
tween that  and  the  ground  about  equal  dis- 
tance." The  entrance  is  guarded  by  a  similar 
railing  on  the  north  "out  four  or  five  or  six 
feet  from  the  entrance,"  so  that  one  must  en- 
ter from  the  west  and  then  turn  to  the  south 
to  go  down  the  stairway. 
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The  matter  of  allowing  and  regulating  en- 
trances to  basements  through  sidewalks  is 
within  the  reasonable  discretion  of  the  city 
authorities.  The  evidence  in  this  case  does 
not  show  an  abuse  of  discretion  on  the  part 
of  the  mayor  and  council. 

The  judgment  of  the  district  court  is 

Aj£rmed. 

Fawcett,  J.,  took  no  part. 

[351]  Lbttton,  J.  {concurring  in  conclusion 
only). — ^It  is  elementary  that  an  ordinance 
of  a  permanent  character  cannot  be  amended 
by  a  mere  resolution  of  a  temporai'y  nature. 
It  seems  clear  to  me,  therefore,  that  the  per- 
mit granted  by  the  coimcil  attempted  to  al- 
jlow  a  violation  of  the  ordinance  of  June 
10,  1910.  While  there  are  many  open  area- 
ways  in  the  city,  there  is  no  proof  that  any 
have  been  constructed  since  the  ordinance 
went  into  effect.  The  ordinance  changed  the 
policy  of  the  city  and  showed  the  intention 
of  its  authorities  that  no  uncovered  openings 
should  be  thereafter  allowed  in  sidewalks 
within  prescribed  limits.  The  evidence  shows 
that  a  number  of  like  applications  have  been 
denied  since  it  went  into  effect,  and  that  the 
permit  to  the  First  National  Bank  is  the  only 
one  that  has  been  issued. 

An  areaway  is  not  usually  considered  a 
nuisance  per  se.  It  is  permitted  by  the  stat- 
ute. In  the*  absence  of  this  ordinance,  the 
city  authorities  would  have  power  to  permit 
it  by  resolution.  The  fact  that  a  much  longer 
areaway  had  been  used  in  connection  with 
the  old  bank  building  on  the  lot  for  many 
years,  no  doubt,  had  much  weight  with  the 
city  council  in  passing  the  resolution;  but  in 
my  judgment  the  council  should  have  amend- 
ed the  ordinance  if  it  desired  to  grant  the 
permit. 

The  relator  shows  no  special  injury  pecul- 
iar to  himself  independent  of  and  different 
from  that,  if  any,  suffered  by  the  public  at 
large.  No  property  right  of  his  is  affected, 
and  there  is  ample  space  on  the  sidewalk  at 
this  point  for  public  travel.  Tlie  rule  ap- 
plies that  one  seeking  a  writ  of  mandamus 
to  compel  action  by  a  public  officer  must 
ahow  a  special  interest  in  the  relief  sought 
and  a  clear  right  to  the  writ,  or  it  will  not 
be  granted. 

I  therefore  concur  in  the  conclusion. 


NOTE« 

BiKht  of  Abnttins  Owner  to  Use  Side- 
walk for  Areaway*  and  tHe  Like. 

This  note  discusses  the  recent  cases  bearing 
on  the  right  of  an  abutting  owner  to  use 
the  sidewalk  for  arcaways  and  other  like 
purposes.  The  earlier  cases  are  reviewed  in 
the  notes  to  Perry  v.  Castner,  2  Ann.  Cas. 


363;  Sears  v.  Chicago,  20  Ann.  Gas.  539,  and 
Commonwealth  v.  Morrison,  125  Am.  St.  Rep. 
338,  348. 

An  abutting  owner  on  obtaining  a  permit 
from  the  municipality  may  use  the  sidewalk 
or  the  space  beneath  it  for  an  areaway,  cel- 
larway  or  passageway.  People  v.  Marshall, 
266  111.  609,  Ann.  Cas.  1916B  743,  107  N.  £. 
864,  L.R.A.  1915F  937;  Reynolds  ▼.  Union 
Sav.  Bank,  155  la.  519,  136  N.  W.  629,  49 
L.R.A.(N.S.)  194;  Wendt  v.  Akron,  161  la. 
338,  142  N.  W.  1024;  Callahan  y.  Nevada, 
170  la.  719,  153  N.  W.  188,  L.RJV..  1916B 
927.  And  see  the  reported  case.  See  also 
Ann  Arbor  v.  Goodspeed  Real  Estate  Co. 
(Mich.)  155  N.  W.  420.  Thus  in  People  v. 
Marshall,  supra,  wherein  it  was  held  that  a 
municipality  has  the  power  to  permit  the 
owners  of  adjacent  property  to  use  the  space 
beneath  the  surface  of  a  street,  even  when 
the  city  owns  the  fee,  in  any  manner  not  in- 
consistent with  the  public  necessity  for  street 
purposes.  In  Appleton  v.  New  York,  163 
App.  Div.  680,  148  N.  Y.  S.  870,  reversing 
82  Misc.  258,  144  N.  Y.  S.  138,  the  court 
said  that  an  abutting  owner,  whether  he 
owned  the  fee  or  not,  could  not  maintain  a 
vault  beneath  the  surface  of  the  street  with- 
out a  permit  therefor. 

In  Mahoney  v.  New  York,  145  App.  Div. 
884,  130  N.  Y.  S.  602,  it  was  held  that  if  a 
proper  permit  had  been  previously  granted 
for  the  construction  of  vaults,  the  owner  of 
the  land  had  a  right  to  build  and  continue 
new  vaults  in  the  same  spaces  without  an  ad- 
ditional permit,  or  paying  compensation 
therefor,  provided  the  continuance  did  not 
interfere  with  the  street  or  impair  its  use 
by  the  public.  The  court  said:  "The  title 
to  the  street  being  in  the  city  as  trustee  for 
the  public,  it  has  no  power  to  grant  any  right 
or  give  any  permission  to  occupy  any  part 
thereof  if  such  occupation  interferes  with 
the  public  use.  The  public's  right  to  use  the 
street  as  such  is  absolute  and  superior  to 
any  other,  and,  whenever  permission  is  giv- 
en to  occupy  a  public  street  or  any  part  of 
it  for  a  private'  purpose,  such  occupation  is 
given  and  accepted  with  the  distinct  under- 
standing that  it  is  subordinate  to  the  rights 
of  the  public.''  And  in  Title  Guarantee,  etc. 
Co.  v.  New  York,  205  N.  Y.  496,  99  N.  E. 
160,  affirming  141  App.  Div.  931,  126  N.  Y. 
iS.  1148,  wherein  it  appeared  that  a  vault 
was  constructed  under  the  sidewalk  in  1840 
and  it  did  not  appear  that  there  was  any 
statute  at  that  time,  and  no  ordinance  was 
pleaded,  which  required  a  written  applica- 
tion for  leave  to  maintain  or  a  written  permit 
to  maintain  the  vault,  the  court  said  that  the 
fact  that  no  record  was  found  of  such  an 
application  or  permit  did  not  rebut  any 
presumption  which  otherwise  had  arisen  that 
the  vault  in  question  was  maintained  by  the 
consent  of  tlie  proper  authorities. 
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In  Ward  t.  Kellogg,  164  Mo.  App.  81,  148 
S.  W.  174,  wherein  it  appeared  that  the 
•defendants  owned  the  land  in  Iront  of  their 
premises  to  the  middle  of  the  street,  it  was 
held  that,  subject  to  the  public  easement  and 
to  reasonable  municipal  and  public  control 
and  regulation,  they  had  the  riglit  to  place  a 
basement  stairway  in  tlie  sidewalk  space.  In 
Sherwin  v.  Aurora,  257  111.  458,  100  N.  E. 
938,  43  L.R.A.(N.S.)  1116,  it  waa  held  that 
if  an  excavation  was  made  beneath  a  sidewalk 
for  the  purpose  of  furnishing  light  to  the 
basement  of  a  store  building,  it  was  the  duty 
•of  the  city  to  specify  the  kind  of  stnicture  to 
be  erected  to  support  the  surface  of  the 
sidewalk  and  to  require  its  specifications  to 
be  carried  out.  The  court  said:  ''So  far 
as  the  determination  of  the  question  here  in- 
Tolved  is  concerned,  it  is  immaterial  whether 
the  fee  of  this  street  was  in  the  city  or  in 
the  abutting  lot  owner.  If  the  fee  was  in 
the  city,  the  abutting  lot  owner  would  have 
no  right  to  excavate  under  the  sidewalk 
without  the  consent  of  the  city,  and  then 
only  upon  such  terms  as  the  city  should  im- 
pose. If  the  fee  was  in  the  abutting  lot 
owner,  he  would  have  the  right  to  make  any 
use  of  the  street  not  inconsistent  with  public 


use." 

A  municipality  is  not  bound  to  permit  the 
construction  of  vaults  or  passageways  un- 
der the  streets,  and  may  revoke  permission 
previously  given. 

In  Callahan  v.  Nevada,  170  la.  719,  153 
N.  W,  188,  L.R.A.  1916B  927,  the  court 
said:  "As  a  rule,  the  occupant  of  an  ad- 
joining building  has  no  absolute  right  to 
use  the  street  for  areaways  to  afford  either 
access  or  light;  and  the  doctrine  of  ancient 
lights  or  the  right  to  light  or  air  does  not 
obtain  in  this  state.  Cities,  in  the  exercise 
of  their  proper  functions,  may  grant  a  per- 
mit for  the  use  of  their  streets  for  ingress 
or  egress  to  floors  below  the  level  of  the 
street;  but  such  a  permit  is  revocable  at  any 
time  in  the  sound  discretion  of  the  proper 
governing  body.  .  .  .  His  counsel,  while 
conceding  the  rules  hitherto  stated,  contends 
that,  because  of  the  necessities  and  needs  of 
such  areav/ays  in  large  cities,  we  should  now 
adopt  another  rule  and  uphold  the  right  to 
such  use  of  the  streets  and  announce  the 
doctrine  that  such  a  license  once  granted  is 
irrevocable  when  acted  upon  or  when  money 
has  been  expended  upon  the  faith  and  belief 
that  the  method  of  entrance  and  the  means 
of  affording  light  would  be  permanent.  .  .  . 
Whatever  the  rule  for  large  cities,  it  cannot 
be  made  to  apply  to  the  case  in  hand,  for  the 
reason  that  no  necessity  which  the  law  recog- 
nizes for  the  areaway  is  shown.  It  is  not 
needed  for  access  to  the  basement,  and  at 
most  was  a  mere  convenience  to  plaintiff.  It 
may  be  observed,  however,  that  some  courts 


seem  to  hold  that  the  larger  the  city,  the 
more  need  for  the  full  width  of  the  street 
unobstructed  by  openings,  bars  or  other  im- 
pedimenta. .  .  .  Indeed,  the  testimony  of 
both  legislative  enactments  and  judicial  de- 
cisions is  to  limit  the  abutter  more  and 
more,  especially  in  the  larger  cities,  where 
such  obstruction  tends  to  interfere  with  pe- 
destrians in  a  much  traveled  street."  In 
Ann  Arbor  y.  Goodspeed  Beal  Estate  Co. 
(Mich.)  155  N.  W.  420,  a  bill  was  filed  to 
restrain  the  defendants  from  removing  a  por- 
tion of  the  sidewalk  and  constructing  a  stair- 
way within  tlie  line  of  a  street  leading  to 
the  basement  of  a  building  owned  by  them. 
The  defendants  claimed  that  the  common 
coimcil  had  granted  the  petition  of  the  de- 
fendants' predecessor  in  title  to  construct  the 
stairway.  Holding  that  the  city  could  en- 
join the  construction  the  court  said :  ''In  the 
light  of  the  legislation,  local  and  state,  we 
do  not  think  it  can  be  successfully  claimed 
that  the  complainant  is  estopped  from  oh- 
taining  relief  in  this  case.  The  only  per- 
mission granted  was  by  the  common  council 
in  the  face  of  the  ordinance  which  gave  this 
power  to  the  board  of  public  works,  and  it 
was  a  permission  given  personally  to  Mr. 
Glazier,  which  has  never  been  acted  upon, 
and  cannot  be  said  to  have  been  conveyed  by 
him  to  the  present  owners.  No  rights,  appur- 
tenant or  otherwise,  can  be  claimed  to  have 
been  obtained  under  the  circumstances  by  that 
permit," 

In  Lincoln  Safe  Deposit  Co.  v.  New  York, 
210  N.  Y.  34,  103  N.  E.  768,  L.R.A.  1915F 
1009,  affirming  148  App.  Div.  895,  132  N.  Y. 
S.  1136,  it  was  said:  "It  is  elementary 
law  that  public  grants  must  be  strictly  con- 
strued against  the  grantee.  The  permit 
does  not  appear  in  the  record,  and  there 
is  nothing  to  show  that  it  purported  to  be 
given  in  perpetuity  or  for  any  particular 
period  of  time.  The  complaint  does  not  al- 
lege any  grant,  but  merely  to  build  the  vaults 
within  the  limits  of  the  street.  If  we  as- 
sume the  instrument  to  be  as  broad  in  its 
effect  as  the  municipality  was  authorized  to 
make  it,  it  is  not  to  be  construed  as  a  con- 
veyance of  a  title  to  a  part  of  the  street. 
The  very  name,  'permit,'  repels  the  idea  that 
it  was  intended  as  a  grant  or  conveyance. 
.  .  .  Permits  for  vaults,  like  those  to  main- 
tain areaways,  stoops,  courtyards,  save  such 
structures  from  being  unlawful  obstructions 
of  the  highway  and  nuisances,  but  are  subject 
to  abrogation  for  public  convenience  or  neces- 
sity. It  would  be  unreasonable  to  assume 
that  the  city  after  acquiring  the  land  for  pub- 
lic use  should  immediately  proceed  to  alien 
parts  so  acquired,  and  that  when  under 
change  of  circumstances  the  public  require  or 
desire  either  the  whole  of  the  land  or  the 
use  of  some  part  of  it  which  hitherto  the 
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abutter  hafi  been  permitted  to  enjoy  for  his 
private  benefit,  the  city  should  be  put  to  an- 
other condemnation  proceeding."  See  to  the 
same  effect,  Appleton  v.  New  York,  163  App. 
Div.  680,  148  N.  Y.  S.  870,  reversing  82  Misc. 
258,  144  N.  Y.  S.  138.  And  in  Burnham  ▼. 
Milwaukee,  156  Wis.  90,  143  N.  W.  1067, 
the  court  said  that  a  vault  or  excavated  area 
under  the  sidewalks  was  to  be  treated  as  any 
other  convenience  of  a  temporary  character 
which  a  person  was  rightfully  enjoying  and 
had  the  right  to  enjoy  until  such  time  as  the 
city,  representing  the  state  in  its  paramount 
right  to  the  use  of  the  street,  should  by  prop- 
er ordinance  or  resolution  terminate  his  right 
of  enjoyment. 
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SMITH  ET  AI.. 


New  York  Court  of  Appeals^^uly  13,  1915. 


215  y.  T.  4SSf  109  N.  E.  661. 


Estoppel  — >  Delivery   of   Mortsage   by 
Owner  to  Pemon  of  Same  Name. 

A  mortgagee  deposited  for  safe-keeping  the 
mortgage  and  bond  secured  thereby  with  a 
nephew,  who  bore  the  same  name  as  the  mort- 
gagee, and  who  executed  in  his  own  hand- 
writing an  assignment  of  the  mortgage  and 
bond,  and  obtained  from  the  assience  a  loan, 
payment  of  which  was  guaranteed  by  a  third 
person.  The  bond  and  mortgage  were  deliv- 
ered to  the  assignee  together  with  the  assign- 
ment. The  mortgagee  had  no  knowledge  of 
the  transaction.  The  assignee  and  the  third 
person  acted  in  good  faith.  Held,  though  an 
owner  who  intends  to  put  the  title  in  the 
name  of  another,  rather  than  in  his  own 
name,  may  lose  ownership  by  estoppel,  the 
mortgagee  was  not  estopped  by  any  represen- 
tation from  insisting  on  his  ownership  of  the 
mortgage  and  bond. 

[See  note  at  end  of  this  case.] 

Same. 

A  mortgagee  deposited  for  safe-keeping  the 
mortgage  and  bond  secured  thereby  with  a 
nephew  bearing  the  same  name  as  the  mort- 
gagee. The  bond  and  mortgage  were  not 
accompanied  by  any  blank  form  of  transfer 
signed  by  the  mortgagee.  There  was  nothing 
to  indicate  that  any  transfer  was  contem- 
plated. The  nephew  executed  in  his  own 
handwriting  an  assignment  of  the  bond  and 
mortgage,  and  delivered  the  assignment,  bond, 
and  mortgage  to  the  assignee,  who  made  a 
loan  to  him.  Held,  that  the  mortgagee  was 
not  estopped  by  negligence  from  insisting  on 
his  ownership  of  the  bond  and  mortgage, 
since  the  nephew's  act  was  a  forgery,  under 


Penal  Law  (Consol.  Laws,  c.  40),  §  883.. 
against  which  the  mortgagee  was  not  at 
fault  for  failing  to  protect  himself  or  the 
public;  for  to  make  out  an  estoppel  on  the 
ground  of  negligence  it  must  be  shown  that 
the  owner  was  careless  as  to  some  duty 
owing  to  the  person  relying  on  the  estoppel 
or  the  public. 

[See  note  at  end  of  this  case.] 

Same. 

A  blank  indorsement  of  a  stock  certificate 
signifies  that  some  person  may  fill  in  the 
blank,  and  the  owner  intrusting  to  another 
a  stock  certificate  so  indorsed,  thereby  gives 
currency  to  an  instrument  indicating  a  con- 
templated transfer,  and  he  must  bear  the 
loss  of  any  dishonesty  of  the  agent  in  wrong- 
fully filling  in  the  blank,  but  this  doctrine 
does  not  apply  to  a  mortgagee  delivering  for 
safe-keeping  only  the  mortgage  and  bond  se- 
cured thereby  unaccompanied  by  any  blank 
form  of  transfer  signed  by  him,  and  a  ioea 
occasioned  by  a  forged  transfer  of  the  mort- 
gage and  bond  does  not  fall  on  the  mortgagee 
by  reason  of  this  principle. 

[See  note  at  end  of  this  case.] 

People's  Tnist  Co.  v.  Smith,  155  N.  Y.  App. 
Div.  921,  affirmed. 

« 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  by  People's  Trust  Company,  plain- 
tiff, against  John  W.  Smith  et  al.,  defendants. 
Judgment  for  defendants  at  Special  Term  of 
Supreme  Court.  Judgment  afilrmed  by  Ap- 
pellate Division  of  Supreme  Court.  Plaintiflf 
appeals.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

George  W.  Wingate  for  appellant. 
John  MulhoU4ind  and  John  H,  Rogan  for 
respondents. 

[AB9]  Cardozo,  J.— The  defendants  Smith 
delivered  to  the  defendant  Greorge  F.  Stainton, 
described  in  the  record  as  George  F.  Stainton, 
No.  1,  a  bond  and  mortgage  to  [490]  secure 
a  debt  of  $3,000.  The  mortgagee  had  a 
nephew  of  the  same  name,  who  is  a  member 
of  the  bar.  He  is  described  in  the  record  as 
George  F.  Stainton,  No.  2,  The  uncle  placed 
the  bond  and  mortgage,  with  other  papers, 
in  a  separate  bundle,  and  left  them,  solely 
for  safekeeping,  in  the  safe  in  the  nephew  *8 
office.  Tlie  nephew  purloined  the  bond  and 
mortgage,  and  attempted  to  assign  them  to 
the  plaintiff.  The  People's  Trust  Company. 
He  executed,  in  his  own  handwriting,  a  docu- 
ment in  the  form  of  an  assignment,  and  on 
that  security  obtained  from  the  plaintiff  a 
loan  of  $2,000.  The  payment  of  the  loan  was 
guaranteed  by  the  defendant  Ward.  The 
bond  and  mortgage  were  delivered  to  the 
plaintiff  together  with  the  assignment.  Stain- 
ton,  No.  1,  had  no  knowledge  of  tlie  transac- 
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tion.  His  good  faith  is  conceded.  The  good 
faiih  of  the  plaintilf  and  of  Ward,  the  guaran- 
tor, is  also  conceded.  The  question  to  be  de- 
termined is  the  incidence  of  the  loss. 

The  trial  judge  held  that  Stainton,  No.  1, 
had  intrusted  the  custody  of  the  bond  and 
mortgage  to  Stainton,  No.  2,  and  had 
estopped  himself,  because  of  the  identity  of 
their  names,  from  denying  the  title  of  the 
custodian.  The  estoppel  was  held  to  be  ef- 
fective, however,  only  to  the  extent  necessary 
to  save  the  trust  company  from  loss.  The 
trust  company  had  a  remedy  against  the 
guarantor.  Ward,  who  was  found  to  be  amply 
solvent.  The  trial  judge  held,  tlierefore,  that 
the  enforcement  of  the  mortgage  was  unneces- 
sary for  its  protection,  and  on  that  ground 
gave  judgment  dismissing  the  complaint.  The 
Appellate  Division  affirmed  without  opinion. 

We  think  the  dismissal  of  the  complaint 
was  proper,  but  we  place  our  decision  on 
other  grounds  than  those  that  controlled  the 
judgment  in  the  court  below.  In  our  view, 
Stainton,  No.  1,  has  done  nothing  that  estops 
him  from  asserting  his  ownership  of  the  bond 
and  mortgage.  It  is  conceded  that  this  would 
be  true  if  the  uncle  and  nephew  had  borne 
different  names.  We  think  it  does  [491]  not 
cease  to  be  true  because  they  bear  the  same 
name.  An  owner  who  intends  to  put  the 
title  in  the  name  of  another  rather  than  in 
his  own  name,  may  lose  his  ownership  by 
estoppel  (Moore  v.  Metropolitan  Nat.  Bank, 
5.5  N.  Y.  41,  14  Am.  Rep.  173).  But  no 
such  case  is  before  us  here.  This  owner  never 
intended  anything  of  the  kind.  The  name 
George  F.  Stainton  as  used  in  this  bond  and 
mortgage  was  not  intended  to  be  the  symbol 
of  any  one  except  himself  (Ft.  Worth  First 
Nat.  Bank  v.  American  Exch.  Nat.  Bank,  170 
N.  Y.  88,  90,  62  N.  E.  1089 ;  Graves  v.  Ameri- 
can Exch.  Bank,  17  N.  Y.  205;  Shipman  v. 
New  York  State  Bank,  126  N.  Y.  318,  330, 
27  N.  E.  371,  22  Am.  St.  Rep.  821,  12  L.R.A. 
791;  Seaboard  Nat.  Bank  v.  Bank  of  America, 
193  N.  Y.  26,  85  N.  E.  829,  22  L.R.A.(N.S.) 
499).  There  was  no  purpose  to  clothe  the 
custodian  with  the  indicia  of  ownership. 
Estoppel,  therefore,  cannot  be  built  in  this 
ease  upon  any  representation  that  was  intend- 
ed by  the  true  owner.  It  must  be  built,  if 
at  all,  upon  the  owner's  negligence.  To  make 
out  an  estoppel  on  that  ground,  it  is  not 
enough  to  show  that  the  owner  was  careless. 
He  must  have  been  careless  in  respect  of  some 
duty  owing  to  the  plaintiff  or  the  public. 
(Knox  v.  Eden  Musee  American  Co.  148  N.  Y. 
441,  462,  42  N.  E.  988,  51  Am.  St.  Rep.  700, 
31  L.R.A.  779 ;  Swan  v.  North  British  Austra- 
lasian Co.  2  H.  &  C.  (Eng.)  181.)  Neither  of 
these  elements  is  present  in  the  case  at  hand. 

The  bond  and  mortgage  were  not  accom- 
panied by  any  blank  form  of  transfer,  signed 
by  the  true  owner.    There  was  nothing  about 
Ann.  Gas.  1917A.— 36. 


them  to  indicate  that  any  transfer  was  con- 
templated. They  were  the  expression  of  a 
static  condition,  of  a  "right  at  rest"  rather 
than  a  '*right  in  motion"  (Holland,  Elements 
of  Jurisprudence,  p.  132).  It  was  possible, 
of  course,  that  the  custodian  might  personate 
the  mortgagee  and  forge  an  assignment.  The 
same  thing  would  have  been  possible,  though 
perhaps  more  difiicult,  if  the  names  had  been 
different.  It  is  not  to  be  overlooked  that  the 
nephew's  act,  though  he  used  his  own  name,, 
was  none  the  less  a  forgery  (Graves  v.  Ameri- 
can Exch.  Bank,  17  N.  Y.  205;  People  v.  Pea- 
cock, 6  Cow.  (N.  Y.)  72;  New  York  Third 
Nat.  Bank  v.  Merchants'  Nat.  Bank,  76  Hun 
[492]  476,  478,  27  N.  Y.  S.  588;  Penal  Law, 
section  883).  The  owner  was  not  at  fault 
for  failing  to  protect  himself  or  the  public 
against  the  consequences  of  such  a  crime. 
Many  cases,  not  to  be  distinguished  in  prin- 
ciple, sustain  that  conclusion.  Shepard,  etc. 
Lumber  Co.  v.  Eldridge,  171  Mass.  516,  528, 
51  N.  E.  9,  68  Am.  St.  Rep.  446,  41  L.R.A. 
617,  was  a  case  where  the  holder  of  an  un- 
indorsed check  left  it  with  a  clerk  who,  if 
care  had  been  used,  would  have  been  known 
to  be  dishonest.  The  clerk  forged  the  in- 
dorsement. The  court  held  that  the  employer 
had  not  lost  his  remedy  through  negligence. 
''He  has  the  right  to  assume  that  his  clerk 
will  not  commit  a  crime,  and  to  rest  upon 
the  presumption  that  he  has  not  stolen  or 
forged,  and  will  not  do  so,  and  he  is  under 
no  legal  obligation,  cither  to  the  drawer  of 
the  check  or  to  the  public,  to  see  to  it  that 
the  check  is  not  put  in  circulation  with  a 
forged  indorsement"  (Shepard,  etc.  Lumber 
Co.  V.  Eldridge,  supra,  at  p.  528 ;  to  the  same 
effect  Varney  v.  Curtis,  213  Mass.  309,  312, 
Ann.  Caa.  1914A  340,  100  N.  E.  650,  L.R.A. 
1916A  629).  Faith  in  the  honesty  of  trusted 
friends  and  relatives  is  seldom  negligence. 
If  circumstances  may  make  it  negligence,  this 
case  does  not  show  them.  We  may  say,  with 
Bovill,  Ch.  J.,  in  Soci6t4  Gen4rale  v.  Metro- 
politan Bank,  27  L.  T.  N.  S.  (Eng.)  849, 
856)  :  "Persons  are  not  to  be  supposed  to 
commit  forgery,  and  the  protection  against 
such  a  crime  is  the  law  of  the  land,  and  not 
the  vigilance  of  parties  in  excluding  all  possi- 
bility of  committing  it,"  and  with  Brett,  J., 
in  the  same  case  (p.  858)  :  ''There  is  no 
duty  on  any  one  to  suppose  that  those,  against 
whose  character  there  is  no  imputation,  will 
conunit  forgery  whenever  the  opportunity 
arises."  See  also  Knox  t.  Eden  Musee  Ameri- 
can Co.  supra,  148  N.  Y.  460;  Scholfleld  v. 
Londesborough  [1896]  A.  C.  (Eng.)  514; 
Baxendale  v.  Bennett,  3  Q.  B.  D.  (Eng.)  525, 
530;  Colonial  Bank  v.  Marshall  [1906]  A.  C. 
(Eng.)  559,  6  Ann.  Cas.  771;  Longman  v. 
Bath  Electric  Tramways  [1905]  1  Ch.  (Eng.) 
646;  Smith  v.  Prosser  [1907]  2  K.  B.  735, 
746,  11  Ann.  Cas.  101. 
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We  think,  therefore,  that  the  owner  was 
not  negligent  in  leaving  his  bond  and  mort- 
gage with  a  nephew  of  the  same  [493]  name. 
But  if  there  was  any  negligence,  the  transac- 
tion was  not  one  that  made  care  and  diligence 
a  duty.  This  court  in  Knox  v.  Eden  Musee 
American  Co.  141  N.  Y.  462  supra,  adopted 
the  words  of  Blackburn,  J.,  in  Swan  y.  North 
British  Australasian  Co.  2  H.  &  G.  (Eng.) 
182:  "The  neglect  must  be  in  the  transac- 
tion itself,  and  be  the  proximate  cause  of 
leading  the  party  into  the  mistake;  and  also, 
as  I  think,  that  it  must  be  the  neglect  of  some 
duty  that  is  owing  to  the  person  led  into  that 
belief,  or,  what  comes  to  the  same  thing,  to 
the  general  public  of  whom  the  person  is  one, 
and  not  merely  neglect  of  what  would  be 
prudent  in  respect  to  the  party  himself,  or 
even  of  some  duty  owing  to  third  persons, 
with  whom  those  seeking  to  set  up  the  estop- 
pel are  not  privy."  The  nature  of  this  trans- 
action did  not  charge  the  owner  with  any 
duty  to  the  public  (Varney  v.  Curtis,  213 
Mass.  309,  312,  Ann.  Cas.  1914A  340,  100  N. 
E.  650,  L.R.A.1916A  629).  It  is  true,  of 
course,  in  a  broau  sense  that  by  intrusting  his 
bond  and  mortgage  to  the  nephew  he  made 
possible  the  fraud.  That  would  be  equally 
true  if  he  had  intrusted  the  nephew  with  the 
custody  of  diamonds.  Indeed,  the  wrongful 
sale  of  diamonds,  passing,  as  they  do,  from 
hand  to  hand,  is  probably  the  easier  crime  and 
one  more  readily  to  be  foreseen.  But  the 
mere  possession  of  a  chattel  with  the  permis- 
sion of  the  owner  does  not  enable  the  pos- 
sessor to  transfer  a  title  by  estoppel.  What 
is  true  of  a  chattel  is  true  equally  of  things 
in  action  (Varney  v.  Curtis,  supra;  Northern 
Counties  of  England  F.  Ins.  Co.  v.  Whipp, 
26  Ch.  D.  (Eng.)  482,  493).  The  bond  and 
mortgage  were  not  delivered  to  the  agent  to 
be  dealt  with  or  disposed  of;  they  were  de- 
livered for  safekeeping.  They  were  not  de- 
livered in  a  form  which  involved  a  representa- 
lion  to  the  public  that  any  transfer  was  in 
view.  A  transfer  was  not  invited;  it  was 
not  authorized;  and  it  could  be  accomplished 
only  through  a  crime.  An  owner  does  not 
forfeit  his  ownership  for  failing  to  take  good 
care  of  a  bond  and  mortgage  any  more  than 
he  forfeits  it  for  failing  to  take  good  care  of 
his  watch. 

[494]  We  are  asked  to  apply  to  this  case 
the  rules  of  estoppel  that  govern  the  assign- 
ment of  stock  certificates  (McNeil  v.  New 
York  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am. 
Rep.  341),  and  some  other  commercial  docu- 
ments (Batavia  Bank  v.  New  York,  etc.  R. 
Co.  106  N.  Y.  195,  199,  12  N.  E.  433,  60  Am. 
Rep.  440;  New  York  Nat.  Banking  Assoa 
Bank  v.  American  Dock,  etc.  Co.  143  N.  Y. 
559,  38  N.  E.  713 ;  Coventry  v.  Great  Eastern 
R.Co.  IIQ.B.D.  (Eng.)  76),  when  indorsed 
in  blank..    The  supposed  analogy  is  decep- 


tive. "A  blank  indorsement  of  such  an  in- 
strument signifies  that  some  person  is  ex- 
pected to  have  the  right  to  fill  in  the  blank" 
(Scollans  v.  Rollins,  179  Mass.  346,  352,  60 
N.  E.  983,  88  Am.  St.  Rep.  386).  The  owner 
who  intrusts  to  another  a  stock  certificate 
thus  indorsed  has  given  currency  to  an  in- 
strument which  connotes  by  its  very  form 
a  contemplated  transfer.  In  such  circum- 
stances, if  the  agent  proves  to  be  dishonest, 
the  owner  must  bear  the  loss  (National  Safe 
Deposit,  etc.  Co.  v.  Hibbs,  229  U.  S.  391,  33 
S.  Ct.  818,  57  U.  S.  (L.  ed.)  1241;  Union 
Trust  Co.  V.  Oliver,  214  N.  Y.  517,  108  N.  E. 
809;  McNeil  v.  New  York  Tenth  Nat.  Bank, 
supra).  But  there  is  no  such  implication  in 
the  delivery  of  a  bond  and  mortgage.  The 
suggestion  of  a  future  transfer  is  not  imma- 
nent in  the  transaction.  It  is  no  more  im- 
manent in  the  delivery  of  a  bond  and  mort- 
gage than  in  the  delivery  of  a  horse.  The  law 
of  stock  certificates  has  been  developed  in 
view  of  their  character  as  commercial  instru- 
ments, designed  by  their  very  form,  when  in- 
dorsed in  blank,  to  be  freely  accepted  in  the 
market  (South  Bend  First  Nat.  Bank  v. 
Lanier,  11  Wall.  369,  377,  20  U.  S.  (L.  ed.) 
172;  National  Safe  Deposit,  etc.  Co.  v.  Hibbs, 
supra;  American  Exch.  Nat.  Bank  v.  Wood- 
lawn  Cemetery,  194  N.  Y.  116,  87  N.  E.  107), 
They  are  issued  in  the  expectation  that  they 
will  be  "used  in  the  ordinary  channels  of  busi- 
ness, and  be  relied  upon  as  evidence  of  owner- 
ship or  security  for  advances."  Those  thus 
trusting  to  them  and  affected  by  them  "are 
not  accidentally  injured,''  but  have  done  what 
those  who  issued  the  certificates  "had  ever? 
reason  to  expect"  (Batavia  Bank  v.  New  York 
etc.  R.  Co.  supra).  There  is  little  analogy 
between  a  commercial  document  with  an  in- 
dorsement which,  by  commercial  usage,  is  an 
invitation  to  purchase  [495]  it,  and  a  bond 
and  mortgage  unaccompanied  by  any  instru- 
ment of  transfer  (Rapps  v.  Gottlieb,  142  N. 
Y.  164,  36  N.  E.  1052). 

Our  conclusion  is  that  the  title  of  the 
elder  Stain  ton  has  never  been  divested. 

The  judgment  should  be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  Werner,  Hisoock, 
Chase,  Collin  and  Miller,  JJ.,  concur. 

Judgment  affirmed. 


NOTE. 

Deliverins  Papers  or  Doomnenta  ta 
Person  of  Same  Name  as  W^orkimff 
Estoppel  against  Oi^ner. 


The  reported  case,  which  seems  to  be  the 
only  decision  passing  on  the  question  whether 
the  delivery  of  papers  or  documents  to  a  per- 
son of  the  same  name  works  an  estoppel 
against  the  owner,  holds  that  the  owner  of 
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in  Ark 
SL  bond  and  mortgage,  who  delivered  the  same 
ior  safe-keeping  to  his  nephew  who  bore  the 
same  name,  was  not  estopped  from  asserting 
his  ownership  of  the  bond  and  mortgage, 
which  the  nephew  had  purloined  and  attempt- 
ed to  assign,  on  the  ground  either  that  he 
had  clothed  the  nephew  with  the  indicia  of 
ownersliip  or  that  he  had  been  negligent  in 
respect  to  any  duty  owing  to  the  public. 

Tlie  court  in  refusing  to  apply  to  the  case 
the  rules  of  estoppel  goyerning  the  assign- 
ment of  stock  certificates  and  certain  other 
ix>inniercial  documents  when  indorsed  in  blank 
says  that  there  is  little  analogy  between  a 
commercial  document  with  an  indorsement 
which,  by  commercial  usage,  is  an  invit&tion 
to  purchase  it,  and  a  bond  and  mortgage  not 
accompanied  by  any  instrument  of  transfer. 
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Attorneys  —  Iden  for  Fees  —  Joinins 
Attorney  as  Party. 

A  firm  of  attorneys  had  a  contract  with 
their  client  for  a  fee  contingent  upon  recov- 
ery for  personal  injuries,  and  began  suit 
thereunder.  The  client  dismissed  the  suit 
and  commenced  another  one  on  the  same 
cause  of  action  in  a  different  circuit.  Acts 
1909,  p.  892,  Kirby's  Dig.  §§  4458,  4462,  pro- 
vide for  an  attorney's  lien  on  the  proceeds 
of  a  judgment  for  their  client.  Held,  that 
the  attorneys  were  not  proper  parties  to  the 
second  action,  the  act  not  giving  them  any 
interest  in  the  cause  of  action  itself. 

RifClit  to  Lien  —  Settlement  by  Client. 

Under  Acts  1909,  p.  892,  Kirby's  Dig. 
§§  4458,  4462,  providing  for  an  attorney's 
lien  on  the  proceeds  of  a  judgment  for  his 
client,'  an  attorney  has  a  lien  for  his  fee 
which  cannot  be  defeated  by  any  settlement 
of  the  parties  litigant  before  or  after  judg- 
ment or  filial  order. 

Right  of  Client  to  Dismiss  Action. 

A  client  may  dismiss  his  cause  of  action^ 
or  settle  with'  the  opposite  party,  without 
consulting,'  his  attorney. 

[See  note  at  end  of  this  case.] 

Master  and  Servant  —  Action  for  Neg- 
ligence —  Evidence  —  Rules  of  Mas- 
ter. 

In  an  action  for  injuries  sustained  by  a 
car  repairer,  evidence  that  when  repairs  were 
made  on   cars  outside  the  repair  tracks  it 
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was  the  duty  of  the  foreman  to  put  out  a 
blue  flag  was  admissible  in  rebuttal  of  testi- 
mony that  in  such  case  the  blue  flag  rule 
required  the  repairers  to  put  out  the  flag 
themselves. 

Trial  —  Objections  —  Grounds  Not 
Urged. 

Where  reasons  are  specified  in  a  motion  to 
exclude  testimony,  other  reasons,  not  speci- 
fied,  are  waived. 

Master  and  Serrant  -—  Injury  to  Rail- 
road Employee  —  Presumption  of 
Negligence. 

The  statutory  presumption  of  negligence 
on  the  part  of  a  railroad  company,  under 
Kirby's  Dig.  §  6773,  applies  to  all  employees 
of  railroad  companies  who  receive  injuries 
by  the  running  of  trains,  except  those  who 
are  engaged  in  the  actual  running  of  the 
train  which  caused  the  injury. 

Same. 

All^ations  that  defendant  railroad  negli- 
gently shoved  cars  upon  the  track  where 
plaintiff  was  repairing  a  car,  striking  it  and 
running  it  over  him,  with  proof  that  his 
injuries  were  so  produced,  are  sufficient,  un- 
der Kirby*s  Dig.  §  6773,  creating  a  presump- 
tion of  negligence  on  the  part  of  a  railroad 
company,  to  place  the  burden  of  proof  upon 
defendant  to  show  that  the  injury  was  not 
caused  through  its  negligence. 

Instructions  «-  Form  —  Expressing 
Qualifications  of  Rule  in  Each  In- 
struction. 

Where  instructions  separately  present 
every  phase  of  the  law  as  a  whole,  each 
instruction  need  not  carry  qualifications 
which  are  explained  in  the  others. 

Trial  «-  Joint  Request  for  Submission 
of  Issues. 

Where  appellant  has  joined  with  appellee 
in  having  certain  issues  submitted  to  the 
jury,  he  cannot  complain  of  the  rulings  of 
the  court  in  submitting  them. 

Master  and  Servant  ^-  Rules  «-  Duty  to 
Inform  Servant. 

It  is  the  duty  of  the  master  to  make 
known  its  rules  to  the  employee,  and  there 
is  no  affirmative  duty  upon  the  employee  to 
ascertain  their  existence. 

Habitual  Disregard   of  Rule. 

Habitual  violation  of  a  rule  of  a  railroad 
company  with  its  knowledge  and  acquiescence 
abrogates  it,  regardless  whether  the  servants 
charged  with  its  enforcement  consented  or 
acquiesced. 

Appeal  —  Invited  Error  «-  Requesting 
Instruction. 

A  party  who  has  requested  an  erroneous 
instruction  waives  the  error  of  the  court  in 
giving  it  at  the  instance  of  the  opposite 
party. 

Master  and  Servant  »  Oontributory 
Negligence  «-  Reliance  on  Receiving 
VTaming. 

In  an  action  for  injuries  to  plaintiff  when 
the  car  which  he  was  repairing  was  struck 
by  another  car,  evidence  held  to  justify  the 
submission  to  the  jury  of  the  issue  of  plain- 
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tiff's  contributory  uegligence  in  relying  upon 
the  foreman  to  put  out  a  blue  flag. 

Assumption  of  Risk  »  Failure  to  Give 
Signals. 

In  an  action  for  injuries  to  plaintiff  when 
the  car  which  he  was  repairing  was  struck 
by  another  car,  evidence  held  to  justify  sub- 
mission to  the  jury  of  the  issue  of  assump- 
tion of  risk  in  relying  upon  foreman  to  place 
signals. 

Appeal  from  Circuit  Court,  Lonoke  county: 
Lankfobd,  Judge. 

Action  for  damages.  D.  P.  Blaylock,  plain- 
tiff, and  St.  Louis,  Iron  Mountain  and  South- 
ern Railway  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

[506]  Plaintiff  was  employed  by  the  de- 
fendant as  a  laborer  and  commenced  work  on 
the  rip  track  in  November,  1911.  The  rip 
track  is  the  place  where  they  put  bad  order 
cars  for  repairs;  there  are  a  number  of  these 
tracks  at  the  Argenta  yards,  all  in  a  body. 
Plaintiff  was  what  is  known  as  a  "steel  car 
helper,"  and  on  the  morning  of  September 
3,  1913,  while  in  the  performance  of  his 
duties,  he  received  personal  injuries  for  which 
he  brought  this  suit  in  the  Lonoke  Circuit 
Court  on  July  9,  1914,  alleging  that  defend- 
ant's switchmen,  "without  notice  to  plaintiff, 
negligently  shoved  cars  upon  the  track  where 
he  was  engaged  at  work,  striking  the  car 
that  was  being  repaired  and  running  it  over 
him;  that  he  was  injured  by  reason  of  the 
negligence  of  his  foreman  in  failing  to  notify 
the  switchmen  that  repairs  were  being  made 
upon  the  car  where  the  injuries  occurred." 
He  further  alleged  that  he  was  exisrcising 
due  care  for  bis  own  safety,  and  that  at  the 
time  was  doing  repair  work  upon  one  of  the 
cars  under  the  direction  of  his  foreman,  one 
Vance,  who  was  present.  He  described  his 
injuries  and  alleged  damages  in  the  sum  of 
$50,000,  for  which  he  prayed  judgment. 

The  defendant  moved  to  dismiss  the  cause, 
setting  up  that  plaintiff,  through  his  attor- 
neys, Jackson  and  Jones,  on  the  16th  day  of 
September,  1913,  instituted  suit  against  [507] 
defendant  in  the  Saline  Circuit  Court  to  re- 
cover for  the  same  injuries,  and  that  said 
suit  was  still  pending  in  that  court;  that  at 
the  March  term  of  that  court,  the  cause  was 
continued  by  agreement  between  Jackson  and 
Jones,  attorneys  for  the  plaintiff,  and  the 
attorneys  for  the  defendant;  that  the  cause 
under  the  agreement  for  continuance  stands 
for  trial  at  the  next  September  term  of  the 
Saline  Circuit  Court;  that  plaintiff  employed 
Jackson  and  Jones  under  a  contract  which 
provided  that  they  should  have  a  contingent 
fee  out  of  the  proceeds  of  the  amount  recov- 
ered; that  Jackson  and  Jones  have  a  vested 
interest   in   plaintiff's   cause   of   action,   and 


asking  that  Jackson  and  Jones  be  made 
parties,  or  that  the  cause  be  dismissed.  The 
defendant,  as  an  exhibit  to  its  motion,  filed 
a  copy  of  the  complaint  filed  by  Jucksou  and 
Jones  in  the  Saline  Circuit  Court,  and  also 
a  copy  of  defendant's  answer  to  said  com- 
plaint. 

The  plaintiff  responded  to  the  motion  deny- 
ing its  allegations;  he  denied  that  he  em- 
ployed Jackson  and  Jones,  or  either  of  them, 
to  represent  him,  or  that  they  had  any  right 
to  file  suit  in  the  Saline  Circuit  Court,  and 
denying  that  they  had  any  interest  in  his 
cause  of  action.  He  exhibited  with  his  re- 
sponse copy  of  the  order  of  the  Saline  Circuit 
Court  dismissing  the  case  of  plaintiff  against 
the  defendant;  he  also  exhibited  a  copy  of 
an  affidavit  made  by  him  in  which  he  denied 
that  he  had  entered  into  a  contract  authoriz- 
ing Jackson,  of  the  firm  of  Jackson  and  Jones, 
to  represent  him  in  his  claim  for  damages 
against  the  defendant,  and  setting  up  that  he 
had  nothing  to  do  with  the  case  filed  in  the 
Saline  Circuit  Court  except  to  cause  the  same 
to  be  dismissed  on  June  25,  1914. 

The  defendant  amended  its  motion  to  dis- 
miss, setting  up  that  the  dismissal  of  the 
action  in  the  Saline  Circuit  Court  was  with- 
out the  knowledge  or  consent  of  Jackson  and 
Jones,  the  attorneys  representing  the  plain- 
tiff in  that  court,  and  was  unauthorized;  and 
that  Jackson  and  Jones  did  not  dismiss  their 
cause  of  action  arising  out  of  their  right  to 
a  lien  on  plaintiff's  cause  of  action.  In  sup- 
port of  its  motion  to  dismiss,  defendant  ad- 
duced the  affidavit  [508]  of  Jackson  and 
Jones  in  which  they  stated  that  they  were 
employed  by  the  plaintiff  on  the  IGth  day  of 
September,  1913,  to  prosecute  his  claim 
against  the  defendant  for  damages  suffered 
by  him  on  the  3d  day  of  September,  1913; 
that  they  had  an  agreement  with  plaintiff 
that  they  should  receive  for  their  fee  one- 
half  of  any  sum  recovered  in  any  suit  brought 
by  them  for  the  plaintiff,  and  that  if  no  suit 
was  brought  and  the  claim  was  compromised, 
their  fee  should  be  equal  to  one-third  of  the 
amount  recovered  by  compromise;  that  the 
contract  entered  into  between  affiants  and 
the  plaintiff  contained  a  power  of  attorney 
authorizing  affiants  to  bring  suits  on  plain- 
tiff's claim  against  the  defendant  in  a  court 
having  jurisdiction  of  the  matter;  that  in 
pursuance  of  this  contract,  alBants  on  the 
16th  day  of  September,  1913,  instituted  ac- 
tion for  plaintiff  in  the  Saline  Circuit  Court, 
where  the  action  is  still  pending;  that  affi- 
ants had  not  been  paid  anything  for  their 
services  rendered  under  the  contract  with 
plaintiff;  that  at  the  March  term,  1914,  af- 
fiants and  the  attorney  for  the  defendant 
agreed  that  the  cause  should  be  continued 
until  the  September  term,  1914,  which  was 
done,  and  that  the  cause  stands  for  trial  at 
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that  term,  and  affiants  intended  to  prosecute 
the  cause;  that  they  had  not  authorized  or 
participated  in  the  bringing  or  prosecution 
of  the  suit  in  the  Lonoke  Circuit  Court.  On 
August  10,  1914,  the  court  overruled  the  de- 
fendant's motion  to  dismiss,  and  its  motion 
to  have  W.  D.  Jackson  and  Gus  W.  Jones 
made  parties  plaintiff. 

The  defendant  then  filed  its  answer  denying 
the  allegations  of  the  complaint  as  to  its 
negligence  and  as  to  the  injuries  of  the  plain- 
tiff, and  setting  up  the  affirmative  defenses 
of  contributory  negligence  and  assumed  risk 
on  the  part  of  the  plaintiff.  On  August  13, 
1014,  defendant  renewed  its  motion  to  dis- 
miss the  cause,  alleging  that  since  the  court 
passed  upon  the  former  motion,  the  plaintiff, 
through  his  attorneys  Jackson  and  Jones,  had 
reinstated  the  suit  in  the  Saline  Circuit 
Court,  and  it  exhibited  a  certified  copy  of 
the  complaint  that  was  filed  in  the  Saline 
Circuit  Court,  and  renewing  its  allegations 
to  the  [509]  effect  that  Jackson  and  Jones 
had  a  vested  interest  in  the  plaintiff's  cause 
of  action,  and  praying  that  the  cause  be 
dismissed;  and  that  it  be  transferred  to  the 
Saline  Circuit  Court  in  order  that  defendant 
might  have  it  consolidated  with  the  suit  pend- 
ing there,  or  that  the  cause  be  continued 
in  order  to  give  the  defendant  an  opportunity 
to  have  the  Saline  Circuit  Court,  at  its  Sep- 
tember term,  determine  whether  Jackson  and 
Jones  and  the  plaintiff  had  the  right  to  main- 
tain plaintiff's  suit  in  that  court. 

The  court  overruled  the  renewed  motion 
of  the  defendant  to  dismiss,  to  which  ruling 
exception  was  duly  saved. 

At  the  time  the  plaintiff  received  his  in- 
jury, he  had  been  working  for  defendant  near- 
ly two  years.  Up  to  that  time,  he  had  never 
worked  away  from  the  rip  tracks;  when  they 
were  working  on  a  rip  track,  the  switches 
were  locked;  plaintiff  had  nothing  to  do  with 
protecting  himself  on  the  rip  track;  he  never 
had  a  blue  flag  and  never  used  one  as  long 
as  he  stayed  there.  Plaintiff  and  another 
helper  worked  under  one  Vance  as  their  fore- 
man; they  did  such  work  as  they  were  or- 
dered to  do  by  the  foreman,  and  under  his 
supervision,  the  three  constituting  what  was 
known  as  a  "steel  car  gang."  The  plaintiff 
describes  what  took  place  on  the  day  of  his 
injury,  as  follows:  '*Mr.  Vance  told  me  to 
get  my  hammer  and  my  wrench  and  come 
to  this  car  and  tighten  up  some  draft  bolts; 
we  went  alongside  by  these  engines  and  found 
a  bolt  and  came  back  together,  and  he  told 
me  to  put  this  bolt  in.  I  started  under  the 
car  to  put  the  bolt  in,  and  Mr.  Vance  walked 
across  the  track,  and  I  just  got  my  hand  on 
this  brake  to  do  the  work,  and  those  cars 
came  back  and  hit  the  one  I  was  under,  and 
it  ran  over  me.  When  Mr.  Vance  took  me 
out  there  that  day  and  told  me  to  go  under 


that  car  and  go  to  work,  I  supposed  they  had 
been  protected.  I  looked  to  my  foreman  for 
my  protection;  I  did  not  have  any  connection 
with  the  switch  crew."  The  testimony  of 
the  plaintiff  tended  further  to  show  that  one 
Bosshardt,  who  was  a  general  foreman  of  the 
yards,  directed  Vance  to  repair  certain  cars 
that  were  not  placed  on  the  rip  [510]  tracks 
where  plaintiff  had  been  working  before,  and 
where  he  had  been  protected  by  locked 
switches. 

The  defendant  introduced  witnesses  whose 
testimony  was  to  the  effect  that  sometimes 
repairs  were  made  on  other  tracks  than  the 
rip  tracks,  and  the  workmen  were  protected 
under  the  following  rule: 

"A  blue  flag  by  day  and  a  blue  light  by 
night  displayed  at  one  or  both  ends  of  an 
engine,  car  or  train  indicates  that  workmen 
are  under  or  about;  when  thus  protected, 
it  must  not  be  coupled  to  or  moved;  workmen 
will  display  the  blue  signals  and  the  same 
workmen  are  alone  authorized  to  move  them, 
others  must  not  be  placed  on  the  same  track 
so  as  to  intercept  the  view  of  the  blue  signals 
without  first  notifyi^ig  the  workmen." 

This  rule  was  "generally  and  regularly 
observed."  "Under  that  rule  as  enforced  and 
in  effect,  it  was  Blaylock's  duty  upon  going 
to  work  upon  a  car  upon  the  storage  tracks 
in  the  yards  to  display  the  blue  flag." 

One  of  the  witnesses  testified:  "For  the 
last  two  years  they  have  not  used  them  (the 
flags)  on  the  heavy  repair  tracks,  tliey  are 
locked,"  it  is  customary  to  do  such  repairs 
as  the  plaintiff  was  doing,  out  in  the  yards 
on  other  tracks  besides  the  rip  tracks;  in 
such  cases,  the  blue  flag  rule  is  observed: 
"When  we  go  outside  to  make  minor  repairs, 
I  think  the  men  going  out  should  carry  a 
flag;  that  rule  of  putting  out  blue  flags  is 
generally  known  in  the  yards;  it  is  observed 
among  the  repairers."  The  plaintiff  in  re- 
buttal introduced  witness  J.  R.  Countryman, 
who,  over  defendant's  objection,  testified: 
"I  am  acquainted  with  the  custom  and  prac- 
tice with  reference  to  putting  out  flags  where 
men  are  at  work  on  the  cars.  Under  the 
blue  flag  rule,  where  a  steel  car  man  takes 
his  two  helpers  and  goes  out  in  the  yards  to 
perform  work  under  a  car,  it  is  the  foreman's 
duty  to  put  out  a  blue  flag.  I  have  had  about 
twenty-four  years'  experience  as  a  railroad 
man."  Also,  witness  Erickson,  who  testified 
to  the  same  effect,  except  that  he  had  worked 
for  the  defendant  about  three  years  and  left 
its  employ,  he  thought,  in  1912.  At  the  con- 
clusion of  the  testimony  of  each  of  these  wit- 
nesses, [511]  the  defendant  moved  to  exclude 
the  same  "because  the  rule  is  in  writing  and 
cannot  be  proved  by  parol  testimony,  and  for 
the  further  reason  that  the  only  way  it  could 
be  competent  would  be  in  the  way  of  proving 
the  general  custom  in  abrogation  of  the  rule. 
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and  plaintifT's  testimony  is  not  sufficient  for 
that  purpose,  as  it  does  not  show  any  general 
custom."  The  court  overruled  the  motion  to 
exclude,  and  defendant  duly  saved  exceptions. 

The  defendant  duly  objected  and  excepted 
to  certain  rulings  of  the  court  pertaining  to 
the  giving,  refusing  and  modifying  prayers 
for  instructions,  which  we  will  notice  in  the 
opinion. 

From  a  judgment  in  favor  of  the  plaintiff 
for  $15,000,  this  appeal  has  been  duly  prose- 
cuted.   Other  facts  stated  in  the  opinion. 

E.  B.  Kinsworthy,  Thos.  B.  Pryor,  R,  E. 
Wiley  and  T.  D,  Crawford  for  appellant. 
Davis  d  Pace  for  appellee. 

[513]  Wood,  J.  {after  stating  the  facts). — 
We  will  discuss  the  assignments  of  error  in 
the  order  presented  in  appellant's  brief. 

I.  1-2-3)  The  court  did  not  err  in  over- 
ruling appellant's  motion  to  dismiss  the  cause 
and  in  refusing  to  make  the  firm  of  Jackson 
and  Jones  parties.  Our  statutes  provide  that 
the  compensation  of  an  attorney  for  his  serv- 
ices is  governed  by  agreement  express  or  im- 
plied, which  is  not  restrained  by  law,  and 
that  for  such  compensation,  ''from  the  com- 
mencement of  an  suction,  the  attorney  .  .  . 
has  a  lien  upon  his  client's  cause  of  action, 
.  .  .  which  attaches  to  a  verdict,  report, 
decision,  judgment  or  final  order  in  his 
client's  favor,  and  the  proceeds  thereof  in 
whosoever  hands  they  may  come."  They  also 
provide  how  the  lien  shall  be  perfected  and 
enforced.  Act  293,  Acts  of  1900.  Sections 
4458  and  4462,  Kirby's  Digest.  These  stat- 
utes do  not  make  the  attorneys  either  neces- 
sary or  proper  parties  to  the  lawsuit.  While 
they  have  a  lien  on  their  client's  cause  of 
action  "which  attaches  to  a  verdict,  judg- 
ment, etc.,  and  the  proceeds,  thereof,  into 
whosesoever  hands  they  may  come,"  this  lien 
does  not  give  [514]  the  attorney  any  interest 
in  the  cause  of  action,  itself,  or  any  control 
over  the  cause  of  action.  The  parties  to  the 
litigation  must  necessarily  control  the  pro- 
ceeding affecting  their  respective  interests  un- 
til the  lawsuit  is  ended.  Tlie  attorney,  under 
the  statutes,  has  a  lien  for  his  fee  wliich  can 
not  be  defeated  by  any  settlement  of  the 
parties  litigant  before  or  after  judgment  or 
final  order.  The  attorney  has  no  right  to 
compel  his  client  to  continue  litigation.  A 
client  may  dismiss  his  cause  of  action  or  may 
settle  with  the  opposite  party  without  con- 
sulting his  attorney,  but  where  there  are  any 
proceeds  resulting  from  the  litigation,  either 
through  settlement  or  compromise,  or  as  the 
final  result  of  the  prosecution  of  the  law- 
suit to  the  end,  the  attorney  has  a  lien  on 
such  proceeds  of  which  he  cannot  be  deprived 
by  the  parties  to  the  lawsuit  by  any  settle- 
ment they  may  make.    This  is  as  far  aa  the 


attorney's  rights  go.  Of  course,  under  section 
4457,  Kirby's  Digest,  where  the  parties  com- 
promised, the  attorneys  for  the  respective 
parties  had  a  right  of  action  '^against  both 
plaintiff  and  defendant  for  a  reasonable  fee 
to  be  fixed  by  the  court  or  jury  trying  the 
case."  See  Rachels  v.  Doniphan  Lumber  Co. 
98  Ark.  529,  136  S.  W.  658;  Kansas  City,  etc 
R.  Co.  V.  Joslin,  74  Ark.  652,  86  S.  W.  435; 
Fordyce  v.  McPhetrige,  71  Ark.  327,  73  S.  W. 
1096;  Bush  v.  Prescott,  etc.  R.  Co.  83  Ark, 
210,  103  S.  W.  176. 

In  Davis  v.  Webber,  66  Ark.  190,  49  S.  W. 
822,  74  Am.  St.  Rep.  81,  45  L.R.A.  196,  we 
quoted  from  Judge  Dillon  in  Ellwood  v.  Wil- 
son, 21  la.  523,  as  follows:  '*The  law  en- 
courages the  amicable  adjustment  of  disputes 
and  the  construction  of  a  contract  which 
would  operate  to  prevent  the  client  from  set- 
tling will  not  be  favored,"  and  from  Lewis 
v.  Lewis,  15  Ohio  715,  as  follows:  **A  con- 
tract with  an  attorney  to  prosecute  a  suit 
containing  a  stipulation  that  the  parties 
should  not  have  the  right  to  settle  or  dis- 
continue it  without  the  assent  of  the  attorney, 
would  be  so  much  against  public  policy  tliat 
the  court  would  not  enforce  it."  The  rela- 
tion of  the  attorney  to  his  client,  so  far  a$ 
not  having  an  interest  in  the  pending  cause 
of  action  (giving  him  the  right  to  be  heard 
on  the  prosecution  thereof)  is  the  same  now 
as  it  was  at  the  time  [515]  the  above  decision 
was  rendered.  Giving  the  attorney  a  lien  on 
his  client's  cause  of  action,  which  entitles 
him  to  have  the  compensation  for  his  services 
paid  out  of  the  proceeds  of  whatever  disposi- 
tion the  client  makes  of  his  cause  of  action, 
whether  by  settlement  or  final  judgment  or 
order,  is  quite  a  different  thing  from  giving 
the  attorney  an  interest  in  the  cause  of  action 
itself,  or  the  right  to  have  any  voice  in  the 
disposition  of  such  cause  of  action.  Section 
2  of  Act  293,  Acts  1909,  supra,  provides  that 
"the  court  before  which  said  action  was  in- 
stituted or  in  which  said  action  may  be  pend- 
ing at  the  time  of  settlement,  compromise  or 
verdict  upon  the  petition  of  client  or  attor- 
ney shall  determine  and  enforce  the  lien  cre- 
ated by  this  act." 

(4)  Jackson  and  Jones,  attorneys,  are  not 
asking  to  be  made  parties  to  the  litigation, 
and  if  they  were,  it  could  not  be  done.  Cer- 
tainly, if  appellant  could  have  them  brought 
into  the  lawsuit  at  all  under  the  statute,  it 
would  have  no  right  to  do  so  in  advance  of 
the  verdict  or  final  order  or  judgment.  If 
Jackson  and  Jones,  under  a  contract  with  the 
appellee  before  the  present  suit  was  begun, 
instituted  suit  for  him  in  the  Saline  Circuit 
Court  on  the  same  cause  of  action  as  the 
present  suit,  the  only  concern  that  the  appel- 
lant could  have  under  the  statute  would  be 
to  see  that  the  proceeds  of  the  judgment  in 
appellee's  favor  were  not  paid  over  to  him 
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until  it  should  be  determined  whether  or  not 
Jackson  and  Jones  had  a  lien  upon  such 
judgment;  that  is  a  matter  entirely  collateral 
and  foreign  to  this  suit  between  the  appellee 
and  appellant,  in  which  the  only  issue  in- 
volved is  whether  or  not  the  appellee  should 
recover  damages  for  the  personal  injuries 
which  he  alleges  were  caused  by  the  negli- 
gence of  appellant. 

II.  (5)  The  court  did  not  err  in  overruling 
the  motion  of  appellant  to  exclude  the  testi- 
mony of  witnesses  Erickson  and  Countryman. 
Witnesses  on  behalf  of  appellant  had  testi- 
fied that  under  the  blue  flag  rule  when  minor 
repairs  were  being  made  on  cars  in  the  yards 
outside  of  the  rip  track,  the  men  were  re- 
quired to  protect  themselves  by  [516]  a  blue 
flag;  that  "when  a  man  went  out  in  the  open 
yard  where  work  is  to  be  done  under  a  car, 
they  put  out  a  blue  flag;''  that  the  rule  as 
thus  interpreted  as  "generally  known 
among  the  workmen/'  and  "generally  and 
regularly  observed  by  them,"  under  this  rule 
it  was  Blaylock's  duty  to  put  out  the  blue 
flag.  The  testimony  of  witnesses  Erickson 
and  Ck>untryman  was  strictly  in  rebuttal  of 
the  above  testimony,  as  it  tended  to  show  a 
different  interpretation  of  the  rule — that  is, 
that  "where  a  steel  car  man  takes  his  two 
helpers  and  goes  out  in  the  yards"  (off  of 
the  rip  tracks)  "to  perform  work  under  a 
ear  it  is  the  foreman's  duty  to  put  out  a 
blue  flag,"  and  that  it  was  the  custom  to 
observe  the  rule  as  thus  interpreted.  Coun- 
sel for  appellant  suggest  as  one  reason  why 
the  testimony  of  witness  Erickson  was  incom- 
petent was  the  fact  that  he  left  the  company's 
service  two  years  before  the  accident  occurred, 
but  this  reason  was  not  made  a  ground  in  the 
motion  to  exclude  as  set  forth  in  appellant's 
abstract;  and  appellant  having  specified  the 
reasons  for  exclusion  in  its  motion  must  be 
deemed  to  have  waived  other  reasons  not 
mentioned.  See  Timothy  J.  Foohey  Dredging 
Co.  V.  Mabin,  118  Ark.  1,  175  S.  W.  400. 

(6)  Furthermore,  the  testimony  of  wit- 
nesses Erickson  and  Countryman  was  compe- 
tent. It  did  not  tend  to  vary  or  contradict 
the  rule  itself,  but  only  tended  to  show  the 
construction  placed  upon  the  rule  and  the 
manner  of  its  enforcement  by  those  who 
Were  charged  with  that  duty.  The  rule  re- 
quired "workmen"  to  "display"  and  the  same 
workmen  to  "remove"  the  blue  signals.  When 
the  men  were  working  in  "gangs"  out  in  the 
yards  (off  the  rip  tracks),  the  rule  was 
obeyed,  according  to  the  testimony  of  Erick- 
son and  Countryman,  when  the  foreman  put 
out  the  blue  flag. 

III.  (7-8)  The  effect  of  instructions  Nos. 
1  and  2  granted  at  appellee's  request,  were 
to  tell  the  jury  that  if  appellee  was  at  work 
in  the  discbarge  of  his  duties  under  a  car, 
and  that  while  so  engaged,  defendant's  serv- 
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ants  ran  a  car  over  him  and  injured  him,  this 
would  be  prima  facie  proof  of  negligence  that 
would  warrant  a  verdict  in  [517]  his  behalf, 
provided  he  was  not  guilty  of  contributory 
negligence,  and  that  such  facts  being  estab- 
lished by  the  evidence,  the  burden  was  then 
upon  the  appellant  to  show  that  the  injury 
was  not  caused  through  negligence  on  its 
part.  The  appellant  contends  that  the  in- 
structions were  erroneous  for  the  reason  that 
the  presumption  of  negligence  under  the  stat- 
ute (Kirby's  Digest,  §  6773),  does  not  apply 
in  this  case  because  the  proof  is  that  the 
injury  was  not  produced  through  the  negli- 
gence of  those  servants  of  appellant  who  were 
running  the  train.  The  statutory  presump- 
tion applies  to  all  employees  of  railway  com- 
panies who  receive  injuries  by  the  running 
of  trains,  except  those  employees  who  are, 
themselves,  engaged  in  the  actual  running  of 
the  train  which  causes  the  injury.  Kansas 
City  Southern  R.  Co.  v.  Cook,  100  Ark.  476, 
140  S.  W.  579.  The  statute  is  comprehensive 
and  its  purpose  is  to  shift  the  burden  of 
proof  to  the  railway  company  to  show  that 
the  injury  was  not  caused  through  its  negli- 
gence in  all  those  cases  where  it  is  alleged 
and  proved  that  the  employee  (not  engaged 
in  the  running  of  the  train),  received  his 
injuries  by  reason  of  the  running  of  such 
train.  Here  the  appellee  alleged  that  "defend- 
ant's switchmen,  without  notice  to  plaintiff, 
negligently  shoved  cars  upon  the  track  where 
he  was  engaged  at  work,  striking  the  car  that 
was  being  repaired  and  rimning  it  over  him," 
and  he  proved  that  his  injury  was  produced 
by  the  running  of  appellant's  train — that  is, 
that  the  switch  crew  ran  the  cars  against  the 
car  imder  which  appellee  was  working,  knock- 
ing same  over  him.  These  allegations  and 
this  proof  were  sufficient  to  entitle  appellee 
to  invoke  the  statutory  presumption  and  to 
place  the  burden  of  proof  upon  appellant  to 
show  that  the  injury  was  not  caused  through 
its  negligence.  See  St.  Louis,  etc.  R.  Co.  v. 
Puckett,  88  Ark.  207,  114  S.  W.  224;  St. 
Louis  Southwestern  R.  Co.  v.  Graham,  83 
Ark.  61,  102  S.  W.  700,  119  Am.  St.  Rep, 
112;  St.  Louis,  etc.  R.  Co.  v.  Standifer,  81 
Ark.  276,  99  S.  W.  81. 

Appellant  also  contends  that  the  first  in- 
struction ignored  the  defense  of  assumed  risk, 
but  if  it  be  conceded  that  appellant,  under 
the  evidence,  was  entitled  to  this  defense,  it 
got  the  benefit  of  it  in  other  instructions 
given  [518]  at  the  instance  of  the  appellee, 
and  also  in  instructions  given  at  the  Instance 
of  the  appellant.  For  instance,  appellant's 
prayer  No.  16,  is  as  follows : 

"16.  You  are  instructed  that  where  a  per- 
son enters  into  an  employment,  he  assumes 
all  the  risks  and  hazards  ordinarily  incident 
to  such  employment,  and  he  will  be  presumed 
to  have   contracted   with   reference   to   such 
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risks  and  hazards.  He  assumes  all  the  risks 
and  hazards  he  knows  to  exist,  or  by  the 
<?xercise  of  ordinary  care  he  should  know  to 
exist  in  the  performance  of  the  duties  he 
•engages  himself  to  perform.  So,  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  was 
injured  by  one  of  the  risks  ordinarily  incident 
to  his  employment,  then  your  verdict  should 
be  for  the  defendant." 

(9)  Where  the  instructions  separately  pre- 
sent every  phase  of  the  law,  "as  a  harmoni- 
ous whole,"  there  is  no  error  in  each  instruc- 
tion failing  to  carry  qualifications  which  are 
explained  in  others.  St.  Louis  Southwestern 
R.  Co.  v.  Graham,  supra,  and  cases  cited. 

IV.  The  court  granted  appellee's  prayer 
No.  9,  in  effect  telling  the  jury  that  if  appel- 
lee did  not  know  of  the  blue  flag  rule  he  would 
not  be  bound  by  such  a  rule,  and  at  the  in- 
stance of  the  appellant,  the  court  in  prayer 
B  instructed  the  jury,  in  effect,  that  if  ap- 
pellee knew,  or  by  the  exercise  of  ordinary 
care  on  his  part  could  have  known,  of  the 
existence  of  such  a  rule,  and  that  he  negli- 
gently failed  to  obtain  such  knowledge,  or, 
having  obtained  same,  violated  the  rule  and 
was  injured  on  account  thereof,  he  could  not 
recover.  The  appellee  testified  that  he  could 
read  a  little,  that  when  the  employees  went 
to  work  they  were  furnished  each  day  with 
a  time  card  on  which  they  were  expected  to 
keep  their  own  time.  In  one  corner  of  this 
card  was  printed  in  small  type  the  fol- 
lowing: "If  your  duties  require  you  to  go 
around,  under  or  on  cars,  protect  yourself 
with  blue  signals."  Appellee  testified  that 
he  carried  this  card  around  ever  since  he  had 
[519]  worked  there  (over  a  year),  but  he 
had  never  read  the  above  print;  all  he  knew 
the  card  was  for  was  to  put  thereon  his 
name  and  the  number  of  hours  he  had  worked, 
and  to  turn  it  in  to  the  clieck  room  when  he 
returned  from  work.  The  testimony  on  the 
part  of  the  appellant  showed  that  the  rule 
was  generally  known  among  the  repair  men 
and  helpers.  Under  the  above  testimony,  the 
court  could  have  very  well  treated  the  prayers 
for  instructions  submitting  to  the  jury  the  is- 
sues as  to  whether  or  not  the  appellee  had 
knowledge  of  the  blue  flag  rule  or  whether 
he  was  bound  to  take  notice  of  such  rule,  as 
abstract,  and  have  refused  to  submit  these 
issues  to  the  jury.  But  the  appellant  joined 
with  the  appellee  in  having  these  issues  sub- 
mitted, and  is,  therefore,  not  in  an  attitude 
to   complain   of  the  ruling  of  the  court   in 


submitting  them.  The  InstructioiiB,  when  con- 
sidered together,  as  they  must  be,  were  not 
in  conflict,  and  under  the  rule  above  an- 
nounced in  St.  Louis  Southwestern  R.  Co. 
V.  Graham,  supra,  instruction  B  granted  at 
the  instance  of  appellant  was  but  a  qualifica- 
tion or  explanation  of  instruction  No.  9  given 
at  the  instance  of  appellee.  Moreover,  there 
was  no  specific  objection  to  instruction  No.  9, 
and  as  an  abstract  proposition  of  law  it  was 
correct,  whereas,  appellant's  prayer  for  in- 
struction B,  as  an  abstract  proposition  of 
law,  was  erroneous.  Appellant,  therefore,  is 
not  prejudiced,  and  is  not  in  an  attitude  to 
complain  that  the  ruling  of  the  court  was 
erroneous  in  granting  conflicting  prayers  for 
instructions,  even  if  such  were  the  case. 

(10)  The  effect  of  appellant's  prayer  B 
was  to  make  it  the  affirmative  duty  of  the 
appellee  to  exercise  ordinary  care  to  ascertain 
the  existence  of  the  blue  flag  rule.  Such  is 
not  the  law.  In  the  recent  case  of  Ft.  Smith 
Lumber  Co.  v.  Shackleford,  115  Ark.  272, 
171  S.  W.  99,  we  said:  "But  it  is  the  duty 
of  the  master,  as  we  understand  the  law, 
to  make  rules  for  the  protection  of  the  em- 
ployees and  to  make  those  rules  known  to  the 
employees.  There  is  no  afiirmative  duty  de- 
volving upon  the  employees  to  ascertain  wliat 
the  master's  rules  are."  To  be  sure,  it  is 
the  [520]  duty  of  the  servant  to  exerci.se 
ordinary  care  for  his  own  protection,  and  if 
the  servant  failed  to  observe  the  rule  which 
the  master  had  made  and  brought  to  his  no- 
tice, or  published  under  circumstances  of 
which  the  servant  was  bound  to  take  notice 
as  in  this  case,  then  the  servant  might  be 
guilty  of  negligence  in  not  observing  the  rule. 
See  St.  Louis,  etc.  R.  Co.  v.  Webster,  99  Ark. 
265,  pages  279,  280,  Ann.  Cas.  1913B  141, 
137  S.  W.  1103,  1199.  Mr.  Labatt  says: 
"Both  on  principle  and  authority,  it  is  mani- 
fest that  insofar  as  the  servant's  contribu- 
tory negligence  is  predicated  merely  from  his 
failure  to  perform  the  duty  prescribed  by 
rule,  he  must  be  shown  to  have  had  knowl- 
edge of  it  before  he  can  be  held  culpable  on 
the  ground  of  his  not  having  obeyed  it."  3 
Labatt's  Master  and  Servant,  page  2992,  sec- 
tion 1132.  And  numerous  authorities  cited 
in  note. 

V.  This  assignment  of  error  has  been  aban- 
doned. 

VI.  (11)  Appellant's  prayer  for  instruc- 
tion No.  14,  as  modified  and  given,l  was  not 
correct  as  asked.     If  the  rule  for  the  em- 


iNo.  14  (As  Requested).  Even  if  you  be- 
lieve from  the  evidence  that  the  rule  which 
required  workmen  to  put  out  a  blue  flag  to 
notify  that  they  were  at  work  under  a  car 
was  frequently  or  habitually  disregarded  by 
the  workmen  in  the  Argcnta  yards,  still,  if 
you  also  believe  from  the  evidence  that  the 
defendant  did  not  consent  to  such  disregard 


of  the  rule,  and  did  not  acquiesce  therein, 
then  the  plaintiff  is  not  excused  in  law  fur 
the  violation  of  the  rule,  and  if  he  was  hurt 
while  violating  it,  and  on  account  thereof, 
yoiir  verdict  should  be  for  the  defendant. 

No.  34  (As  Modified).  Even  if  you  believe 
from  the  evidence  that  the  rule  which  re- 
quired workmen  to  put  out  a  blue  flag  to 
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ployees'  protection  had  been  habitually  violat- 
ed by  the  employees  for  so  long  a  time,  with 
the  knowledge  and  acquiescence  of  those  serv- 
ants of  appellant  whose  duty  it  was  to  en- 
force the  rule  or  report  any  [521]  infractions 
thereof,  as  to  establish  the  custom  of  violat- 
ing the  rule,  and  to  thus  bring  home  to  the 
appellant  knowledge  thereof,  this  would  con- 
stitute an  abrogation  of  the  rule,  regardless 
of  whether  the  servants  charged  with  its 
enforcement  affirmatively  or  expressly  con- 
sented or  acquiesced  or  not.  Their  silence 
after  knowledge  of  an  .habitual  violation  of 
the  rule,  so  as  to  show  a  custom  to  violate 
it,  would  be  sufficient  to  constitute  an  abro- 
gation of  the  rule.  St.  Louis,  etc.  R.  Co.  v. 
Sharp,  and  cases  therein  cited. 

(12-13)  Appellant  invited  the  error  of  the 
modification  made  by  adding  the  word  ''negli- 
gently" to  the  instruction;  for  in  one  of  its 
rejected  prayers,  appellant  had  requested  the 
court  to  tell  the  jury,  in  eflfect,  that  if  the 
blue  flag  rule  existed  and  was  known  to  ap- 
pellee, and  appellee  ''negligently,  and  in  vio- 
lation of  said  rule,  went  under  the  car  and 
was  injured  on  account  thereof,  he  could  not 
recover."  Appellant  presented  the  above 
prayer  and  the  same  was  at  first  refused,  and 
appellant  duly  objected  and  excepted  to  the 
ruling  of  the  court  in  refusing  the  same.  Ap- 
pellant could  not  thereafter  object  to  a  ruling 
which  it  had  at  first  invited,  without  some 
affirmative  showing  in  the  record  that  it  had 
abandoned  and  withdrawn  its  objection  to  the 
court's  ruling  rejecting  the  prayer  when  first 
offered.  A  party  will  not  be  allowed  to  take 
inconsistent  or  double  positions  nor  "play 
fast  and  loose,"  so  to  speak,  with  the  rulings 
of  the  court.  In  the  motion  for  a  new  trial, 
appellant  assigns  as  error  the  refusal  of  the 
court  to  give  its  prayer  No.  8;  it  also  assigns 
as  error  the  refusal  of  the  court  to  give  its 
instruction  No.  14  as  requested,  and  in  "modi- 
fying and  giving  the  same  as  modified."  Thus 
the  appellant,  on  the  face  of  the  record,  is 
in  the  attitude  of  saying  to  the  trial  court: 
"You  erred  because  you  refused  my  instruc- 
tion when  I  first  asked  it,  and  then  you  after- 
ward erred  because  you,  in  effect,  granted  the 
request  I  first  made."  This  comes  within 
the  well  established  principle  often  announced 
by  thia  court,  that  a  party  will  be  held  to 
have  waived  the  error  in  a  court's  ruling 
which  he  invited  the  [522]  court  to  make. 
Ft.  Smith  Light,  etc.  Co.  v.  Barnes,  80  Ark. 
169,  96  S.  W.  976.  See  also  St.  Louis,  etc. 
R.  Co.  V.  Vaughan,  88  Ark.  138,  113  S.  W. 
1035;  Little  Rock,  etc.  R.  Co.  v.  Russell,  88 
Ark.  172,  113  S.  W.  1021;  St.  Louis,  etc.  R. 
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Co.  v.  Thurman,  110  Ark.  188,  161  S.  W. 
1054;  Little  Rock  R.  etc.  Co.  v.  Bracy,  111 
Ark.  613,  165  S.  W.  450. 

VII.  In  instruction  No.  10,  the  court,  in 
effect,  told  the  jury  that  if  appellee  was  in- 
jured because  of  his  failure  to  observe  any  of 
the  rules  of  the  company  given  him  for  his 
own  safety,  he  would  be  guilty  of  contributory 
negligence,  unless  the  jury  found  that  in 
violating  said  rules,  he  was  acting  under 
directions  of  a  foreman  or  some  other  em- 
ployee of  the  railway  company  under  whom 
he  was  working  and  who  had  authority  to 
direct  his  work,  in  which  case  it  was  a  ques- 
tion for  the  jury  to  determine  whether  the 
appellee  was  guilty  of  contributory  negligence, 
considering  all  of  the  facts  and  circumstances 
causing  the  injury. 

(14)  The  appellant  contends  that  it  was 
the  duty  of  the  appellee,  under  the  blue  flag 
rule  when  he  went  to  do  the  work  where  he 
was  injured,  to  put  out  the  blue  flag  to  pro- 
tect himself,  that  the  rule  required  this,  and 
that  the  fact  that  he  was  working  at  the  time 
under  the  directions  of  Vance,  who,  as  ap- 
pellee testified,  was  foreman  of  the  gang, 
and  whom  he  was  expecting  to  protect  him, 
made  no  difference.  The  effect  of  the  conten- 
tion is  that  the  court  should  have  instructed 
the  jury,  as  a  matter  of  law,  that  appellee 
was  violating  a  rule  of  the  company  made 
for  his  protection,  and  in  so  doing  was  guilty 
of  contributory  negligence  and  assumed  the 
risk  of  the  injury  which  he  received.  But  we 
are  of  the  opinion  that  under  the  evidence 
it  was  a  question  of  fact  for  the  jury  as  to 
whether  appellee  was  guilty  of  contributory 
negligence,  and  whether  he  assumed  the  risk, 
and  that  these  issues  were  fully  and  proper- 
ly submitted  to  the  jury  by  the  instructions 
which  the  court  gave.  The  rule  was  ambigu- 
ous and  the  testimony  shows  clearly  that 
those  whose  duty  it  was  to  enforce  the  same 
placed  different  interpretations  upon  the 
rule.  There  was  testimony  on  behalf  of  the 
appellant  [523]  tending  to  show  that  the 
rule  was  interpreted  by  the  employees  to 
mean  that  it  was  the  duty  of  each  workman 
when  engaged  in  work  such  as  appellee  was 
doing  at  the  time  of  his  injury  to  put  out 
the  blue  flag.  On  the  other  hand,  the  tes- 
timony on  behalf  of  the  appellee  tended  to 
show  that  the  rule  was  interpreted  by  those 
whose  duty  it  was  to  enforce  the  same  to 
mean  that  it  was  the  foreman's  duty  to  pro- 
tect the  men  under  his  immediate  charge  by 
putting  out  the  flag.  The  appellee  testified 
to  facts  which  warranted  the  jury  in  finding 
that  at  the  time  of  his  injury  he  was  doing 


notify  that  they  were  at  work  under  a  car 
was  frequently  and  habitually  disregarded 
by  the  workmen  in  the  Argenta  yards,  still, 
ii  you  also  believe  from  the  evidence  that  the 
defendant  did  not  consent  to  such  disregard 


of  the  rule  and  did  not  acquiesce  therein,  then 
the  plaintiff  is  not  excused  in  law  for  the 
violation  of  the  rule,  and  if  he  was  hurt  while 
negligently  violating  it,  and  on  account  there- 
of, your  verdict  should  be  for  the  defendant. 
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his  work  under  the  direction  of  a  foreman. 
One  of  his  witnesses  testified  that  "in  the 
case  of  a  steel  car  gang  foreman  who  leaves 
the  track  and  goes  out  in  the  yards  to  work 
on  cars,  it  is  the  duty  of  the  man  in  charge 
to  protect  the  track."  See  St.  Louis,  etc. 
R.  Co.  V.  Puckett,  88  Ark.  204,  114  S.  W. 
224.  With  the  rule  thus  susceptible  of  dif- 
ferent interpretations,  and  with  different  in- 
terpretations put  upon  it  by  those  who  were 
charged  with  its  immediate  enforcement,  the 
court  correctly  submitted  the  issue,  as  to 
whether  appellee  was  guilty  of  contributory 
negligence  and  whether  or  not  he  had  as- 
sumed the  risk. 

(15)  The  language  of  the  rule  is  that 
"workmen  will  display  the  blue  signals  and 
the  same  workmen  remove  them."  This 
term  "workmen"  is  indefinite,  for  it  was 
shown  that  the  foreman — ^that  is,  the  steel 
car  man  who  took  his  two  helpers  and  went 
out  in  the  yards  to  perform  work — ^was  a 
workman. 

"An  ambiguous  rule,"  says  Mr.  Labatt, 
"promulgated  by  a  corporation  for  the  gov- 
ernment of  its  employees  in  a  dangerous  serv- 
ice should  generally  be  taken  in  its  stronger 
sense  against  the  corporation  and  in  favor 
of  the  employee.  .  .  .  Wliere  the  conse- 
quence of  holding  a  given  rule  valid  will  be 
to  disable  an  employee  from  recovering  dam- 
age on  the  ground  that  he  violated  its  pro- 
visions, the  courts  very  properly  apply  the 
principle  that  rules  are  to  be  strictly  con- 
strued against  the  master."  (3  Labatt,  Mas- 
ter and  Servant,  pages  2968  and  2969.) 

[524]  VIII.  What  we  have  already  said 
disposes  of  appellant's  contention  that  the 
evidence  is  not  sufficient  to  sustain  the  ver- 
dict. 

We  find  no  reversible  error,  and  the  judg- 
ment is,  therefore,  affirmed. 

Hart  and  Smith,  JJ.,  dissenting. 
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Introductory^ 

This  note  is  confined  to  a  review  of  the  re- 
cent cases  discussing  the  right  of  a  client  to 
dismiss  an  action  without  his  attorney's  con- 
sent. The  earlier  cases  on  the  subject  are 
collected  in  the  notes  to  Paulson  v.  Lyson, 
1  Ann.  Cas.  245,  and  Cameron  v.  Boeger,  93 
Am   St.  Rep.  165. 


As  to  the  validity  of  a  stipulation  in  a 
contract  of  employment  between  an  attorney 
and  his  client  prohibiting  the  client  from 
settling  litigation  without  the  consent  of  the 
attorney,  see  the  notes  to  Matter  of  Snyder, 
13  Ann.  Cas.  441,  and  Burho  y.  Carmichiel, 
Ann.  Cas.  1913D  304. 

General  Rule, 

The  naked  right  of  a  client,  unhindered  by 
legislative  enactment,  to  settle  and  compro- 
mise his  cause  of  action  at  any  time  before 
judgment,  without  the  consent  of  his  attorney 
or  even  over  his  objection,  has  long  been  rec- 
ognized by  the  courts.  The  attorney  acquires 
no  vested  interest  in  the  suit,  since  his  au- 
thority is  revocable  at  will.  Brunsdon  v. 
Allard,  2  El.  &  El.  19,  105  E.  C.  L.  19,  5 
Jur.  N.  S.  596,  28  L.  J.  Q.  B.  306,  7  W.  R. 
581;  In  re  Baxter,  154  Fed.  22,  83  C.  C.  A. 
106;  Ex  p.  Randall,  149  Ala.  640,  42  So.  870: 
DeWandelaer  v.  Sawdey,  78  Conn.  654,  G.I 
Atl.  446;  Dahlstrom  v.  Featherstone,  IS 
Idaho  179,  110  Pac.  243;  Kerns  v.  Washing- 
ton Water  Power  Co.  24  Idaho  625,  135  Par. 
70;  Miedreich  v.  Rank,  40  Ind.  App.  393,  82 
N.  E.  117;  Southworth  v.  Rosendahl  (Minn.) 
158  N.  W.  717;  Weller  v.  Jersey  City,  etc. 
R.  Co.  68  N.  J.  Eq.  659,  6  Ann.  Cas.  442,  61 
Atl.  459;  Prichard  v.  Fulmer  (N.  M.)  159 
Pac.  39;  Andrewes  v.  Haas,  214  N.  Y.  255, 
108  N.  E.  423,  affirming  160  App.  Div.  421, 
144  N.  Y.  S.  1060;  Sullivan  v.  McCane,  113 
App.  Div.  61,  98  N.  Y.  S.  947;  Kelley  v. 
New  York,  etc.  R.  Co.  122  App.  Div.  467, 
106  N.  Y.  S.  894;  Mitchell  v.  Mitchell,  143 
App.  Div.  172,  127  N.  Y.  S.  1065;  Sheeks  v. 
Sample,  80  Misc.  428,  151  N.  Y.  S.  884: 
Olson  V.  Sargent  County,  16  N.  D.  146,  107 
K.  W.  43;  Werner  v.  George  Zehler  Provi- 
sion Co.  31  Ohio  Cir.  Ct.  632;  Tyler  v.  Su- 
perior Ct.  30  R.  I.  107,  73  Atl.  467,  23 
L.R.A.(K.S.)  1045;  McRea  v.  Warehime,  49 
Wash.  194,  94  Pac.  924;  Humptulips  Driving 
Co.  v.  Cross,  65  Wash.  636,  118  Pac.  827,  37 
L.R.A.(N.S.)  226.  See  also  Kansas  City 
Elevated  R.  Co.  v.  Service,  77  Kan.  316,  9*4 
Pac.  262,  14  L.R.A.(N.S.)  1105.  Compare 
Soder  v.  Yorke,  5  British  Columbia  133. 
"There  are,  as  we  believe,  sound  reasons  in 
the  interest  of  public  policy  why  parties 
should  have  the  privilege  of  settling  their 
litigation  without  the  necessary  consent  of 
their  attorneys,  unless  possibly  where  it 
manifestly  appears  that  such  settlement  is 
with  the  collusive  and  fraudulent  purpose 
of  defrauding  counsel  of  their  reasonable 
compensation.  No  issue  of  fraud  or  collu- 
sion is  raised  in  this  case.  The  issue  pre- 
sented is  merely  that  of  the  naked  power 
of  a  party  to  settle  his  own  case  without 
his  attorney's  consent.  If  such  power  should 
not  be  accorded  to  a  party,  we  believe   it 
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might  frequently  result  in  unnecessary  pro- 
longation of  litigation  against  his  will."  Mc- 
Rea  V.  Warehime,  49  Wash.  194,  94  Pac.  924. 
In  Strahlendorf  v.  Long  Island  R.  Co.  162 
App.  Div.  358,  147  N.  Y.  S.  806,  the  court, 
declaring  unconstitutional  the  New  York 
statute  (Judiciary  Laws,  §  480)  providing 
that  any  settlement  made  by  a  client  in  per- 
sonal injury  cases  should  be  invalid  unless 
consented  to  in  writing  by  the  attorney,  said: 
"It  not  only  increases  the  remedy  of  the 
lienor  attorney,  but  it  imposes  upon  the 
client  a  disability  in  the  shape  of  a  restric- 
tion to  contract  in  regard  to  his  own  prop- 
erty as  he  chooses,  where  no  real  public 
interests  are  involved,  and  it  may  compel 
him  to  abide  the  hazard  of  a  law  suit  which 
may  result  in  his  ultimate  defeat,  even  where 
his  wish  or  his  necessities  may  in  all  pru- 
dence require  an  immediate  settlement  or 
adjustment.  He  may  believe  as  the  old  ad- 
age runs:  'A  lean  settlement  is  better  than 
a  fat  lawsuit,'  but  yet  he  is  restricted  in  the 
exercise  of  his  vested  property  rights  and 
in  his  constitutional  right  of  freedom  of 
contract,  by  being  subjected  to  the  control 
of  others,  which,  in  the  case  of  the  attorney 
claiming  a  lien,  may  be  exercised  speculative- 
ly upon  a  possible  verdict,  rather  than  in  the 
actual   interest   of   the   client." 

But  in  California  it  has  been  held  that  a 
party  who  employs  an  attorney  loses  all 
control  over  his  case  and  cannot  dismiss  it 
except  through  his  attorney.  Boca,  etc.  R. 
Co.  V.  Superior  Ct.  150  Cal.  153,  88  Pac.  718, 
wherein  it  was  said:  "A  party  to  an  action 
may  appear  in  his  own  proper  person  or  by 
attorney,  but  he  cannot  do  both.  If  he  ap- 
pears by  attorney,  he  must  be  heard  through 
bim,  and  it  is  indispensable  to  the  decorum 
of  the  court  and  the  due  and  orderly  conduct 
of  a  cause  that  such  attorney  shall  have  the 
management  and  control  of  the  action,  and 
his  acts  go  unquestioned  by  any  one  except 
the  party  whom  he  represents.  So  long  as 
he  remains  attorney  of  record  the  court 
cannot  recognize  any  other  as  having  the 
management  of  the  case.  If  the  party  for 
any  cause  becomes  dissatisfied  with  his  at- 
torney, the  law  points  out  a  remedy.  He 
may  move  the  court  for  leave  to  change  his 
attorney,  as  provided  in  section  10  of  the 
act  concerning  attorneys  and  counselors.  Un- 
til that  has  been  done,  the  client  cannot  as- 
sume control  of  the  case.  While  there  is 
an  attorney  of  record,  no  stipulation  as  to 
the  conduct  or  disposal  of  the  action  should 
be  entertained  by  the  court  unless  the  same 
is  signed  or  assented  to  by  such  attorney. 
Such  a  rule  is  not  only  indispensable  to  the 
orderly  conduct  of  a  cause,  but  is  likewise 
a  saf^uard  to  the  client  against  the  intrigues 
of  his  adversary." 

The   existence  of  a  contract  between   the 
client    and    attorney    providing    for    a    con- 


tingent fee,  which  has  not  been  reduced  to 
a  lien,  does  not  effect  the  general  right  of 
the  client  to  settle  and  dismiss  the  action 
without  the  consent  of  the  attorney.  Sul- 
livan V.  Tobin,  42  App.  Cas.  (D.  C.)  430; 
McRea  v.  Warehime,  49  Wash.  194,  94  Pac. 
924;  Plumer  v.  Great  Northern  R.  Co.  60 
Wasrh.  214,  110  Pac.  989,  31  L.R.A.(N.S.) 
1215.  The  rule  was  stated  in  Sullivan  v. 
Tobin,  supra,  as  follows:  "The  courts  have 
uniformly  held  that  the  interests  of  justice 
are  best  subserved  by  allowing  parties  to 
litigation  to  compromise  and  settle  it  with- 
out interference  by  the  holder  of  a  contin- 
gent fee  agreement,  providing  the  settlement 
is  made  in  good  faith,  and  ...  a  stipu- 
lation in  such  an  agreement  depriving  the 
plaintiff  of  a  right  to  settle  may  well  be 
considered  as  opposed  to  sound  public  policy." 

In  Lomsiana  it  has  been  held  that  in  the 
absence  of  a  stipulation  in  a  contract  for 
contingent  fees  prohibiting  the  client  from 
settling  without  the  attorney's  consent,  such 
a  stipulation  being  allowed  by  the  Louisiana 
statute,  the  client  can  compromise  and  dis- 
miss his  action  at  will.  Carbojal's  Succession 
(La.)    71   So.   774. 

Even  where  an  attorney's  lien  for  services 
exists  by  legislative  enactment  or  because  of 
contractual  relations,  if  the  attorney  has 
failed  to  perfect  the  lien  by  compliance  with 
the  terms  of  the  statute  or  for  any  other 
reason  the  lien  has  not  attached,  the  client 
may  settle  and  dismiss  his  cause  of  action 
over  the  attorney's  objection  or  without  his 
consent.  W'estern  Ry.  v.  Foshee,  183  Ala. 
182,  62  So.  500;  Lumpkin  v.  Louisville,  etc. 
R.  Co.  136  Ga.  135,  70  S.  E.  1101;  Nielson 
V.  Albert  Lea,  91  Minn.  388,  392,  98  N.  W. 
195,  197;  Boogren  v.  St.  Paul  City  R.  Co.  97 
Minn.  51,  106  N.  W.  104,  114  Am.  St.  Rep. 
691,  3  L.R.A.(N.S.)  379;  Burho  v.  Carmich- 
iel,  117  Minn.  211,  Ann.  Cas.  1913D  305, 
136  N.  W.  386;  Van  Der  Beek  v.  Thomason, 
50  Misc.  524,  99  N.  Y.  S.  538;  Matter  of 
Winkler,  154  App.  Div.  532,  139  N.  Y.  S. 
765;  Jackson  v.  Steones,  48  Ore.  25,  84  Pac. 
798,  6  L.R.A.(N.S.)  390;  Wagner  v.  Gold- 
schmidt,  51  Ore.  63,  93  Pac.  689;  Stearns  v. 
Wollenberg,  51  Ore.  88,  92  Pac.  1079,  14 
L.R. A.  ( N.S. )  1095 ;  Campbeirs  Automatic 
Safety  Gas  Burner  Co.  v.  Hammer,  78  Ore. 
612,  153  Pac.  475;  Howard  v.  Ward,  31  S.  D. 
114,  139  N.  W.  771;  Cline  Piano  Co.  v.  Sher- 
wood, 67  Wash.  239,  106  Pac.  742;  Plummer 
V.  Great  Northern  R.  Co.  60  Wash.  214,  110 
Pac.  989,  31  L.R.A.(N.S.)  1215;  Marschall 
V.  Smith   (Tex.)   168  S.  W.  1047. 

However,  while  it  is  generally  held  that 
parties  to  a  lawsuit  may  settle  their  con- 
troversy without  the  knowledge  or  consent 
of  their  attorneys,  the  courts  view  such 
settlements  with  suspicion  and  will  closely 
scrutinize  them  and  set  them  aside  when 
there   is  any   appearance  of   fraud.     In   re 
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the  amount  of  the  dividends  bo  received  by 
them. 

[See  note  at  end  of  this  case.] 

Appeal     —     Decision     —     Unneeeisarj 
Questions. 

In  view  of  the  ruling  announced  in  the 
third  headnote,  other  questions  raised  by  de- 
murrer and  specially  mentioned  in  the  fourth 
division  of  the  opinion  will  not  be  decided. 

(Syllabus  by  court.) 

Error  to  Superior  Court>  Pulton  county: 
Pendletoi?,  Judge. 

Action  by  J.  K.  Ottley  et  al.,  plaintiflfs, 
against  E,  F.  Carlisle  et  al.,  defendants.  To 
review  judgment  rendered,  defendant  named 
brings  error.    Kevebsed. 

[798]  J.  K.  Ottley,  T.  D.  Meador,  and  R. 
H.  Drake,  as  trustees  in  bankruptcy  of  the 
Spalding  Cotton  Mills,  a  corporation  bank- 
rupt,  instituted   suit  in   the  superior  court 
of  Fulton  county  against  J.  A.  McCrary,  Mrs. 
C.  B.  Sa,88er,  and  J.  A.  Sasser,  residents  of 
Fulton  county,  and  a  large  number  of  other 
persons  residing  beyond  the  limits  of  Fulton 
county,  including  E.  F.  Carlisle  of  Spalding 
county.     Carlisle  filed  a  separate  demurrer, 
which  was  overruled  as  to  each  and  every 
ground  therein  taken;  and  he  excepted  to  this 
judgment.     The  defendants  were  alleged  to 
have  been  stockholders  in  the  Spalding  Cotton 
Mills,  and  as  such  to  have  received  separate 
dividends  on  their  respective  shares  of  stock 
for  the  years  1901  to  1909,  inclusive.     The 
suit  was  to  recover  the  dividends  thus  paid, 
with  interest.     Carlisle  was  alleged  to  have 
had  two  shares  of  stock,  and  the  total  amount 
of  dividends  alleged  to  have  been  paid  him 
was  $166.     The  petition  further  alleged  the 
following  in  substance.    The  defendants  con- 
stitute all  of  the  stockholders,  except  such  as 
are  deceased  without  administration  on  their 
estates,  whose  heirs  at  law  are  unknown  to 
petitioner,  and  such  as  have  left  the  jurisdic- 
tion,  leaving  no   property,   and   sucli   other 
stockholders  as  are  so   absolutely   insolvent 
that  a  judgment  against  them  would  be  of 
no  value.    At  various  times  during  the  opera- 
tion of  the  Spalding  Cotton  Mills  as  a  going 
business  concern,  the  corporation  paid  to  its 
stockholders  the  dividends  before  mentioned, 
which    "were    entirely    unearned."      At    the 
time  each  of  the  dividends  was  paid  the  cor- 
poration had  earned  no  profits  or  surplus  out 
of  which  dividends  could  lawfully  be  paid; 
and   payment   of   such    dividends   "impaired 
the  capital  assets  of  the  corporation,"  and 
constituted  an  unlawful  appropriation  of  the 
capital    assets.      Under    the    circumstances 
named,  the  stockholders  were  not  authorized 
to  retain  the  dividends  so  paid  to  them;  and 
petitioners,   as   trustees  in   bankruptcy,  are 


entitled,  under  the  general  principles  of  law, 
[799]  to  recover  the  same.  The  question  of 
the  liability  of  each  defendant  rests  upon  the 
same  state  of  facts  and  the  same  questions 
of  law;  and  therefore  one  suit  can  equitably 
and  speedily  adjust  all  questions  arising  rel- 
atively to  any  of  the  defendants.  Unless  the 
court  takes  jurisdiction  and  in  one  suit  ad- 
justs all  of  the  matters,  petitioners  will  be 
forced  to  file  separate  suits  against  each  de- 
fendant, which  will  needlessly  involve  a  mul- 
tiplicity of  suits.  The  total  amount  of  un- 
earned dividends  when  recovered  will  be  in- 
sufficient to  pay  the  indebtedness  of  the 
bankrupt. 

Clevela/nd  ds  Goodrich  and  Little,  Potoell, 
Hooper  d  Goldstein  for  plaintiff  in  error. 

C.  T.  de  L.  C.  Hopkins,  Marion  Smith, 
Ronald  Ransom  and  Rosser,  Brandon,  Slaton 
d  Phillips  for  defendants  in  error. 

Atkinsojc,  J. — 1.  As  a  ground  of  demurrer 
it  was  urged  that  the  petition  did  not  purport 
to  allege  a  joint  liability  against  the  defend- 
ants, but  set  forth  distinct  claims  against  the 
defendants  separately;  and  consequently  t^at 
there  was  a  misjoinder  of  parties.  It  was 
also  alleged  in  the  demurrer,  that  the  petition 
sought  to  marshal  the  assets  of  several 
estates,  thereby  dealing  with  several  things 
of  distinct  nature,  and  against  several  per- 
sons who  have  no  joint  interest  in  the  sub- 
ject-matter of  the  suit;  and  consequently 
that  the  petition  was  multifarious.  The  peti- 
tion does  not  attempt  to  marshal  the  assets 
of  any  estate.  Its  object  was  merely  to  re- 
cover the  amount  of  dividends  alleged  to  have 
been  unlawfully  paid  out  by  the  corporation, 
some  of  which  went  into  the  hands  of  repre- 
sentatives of  deceased  stockholders.  The 
plaintiffs  are  trustees  in  bankruptcy  of  the 
corporation  which  paid  out  the  dividends, 
who,  by  virtue  of  their  office,  represent  credi- 
tors of  the  bankrupt  corporation,  and  as  such 
they  occupy  the  status  of  creditors  relatively 
to  the  right  to  sue. 

It  is  declared  in  the  Civil  Code,  §  2251: 
"In  all  suits  against  the  members  of  a  private 
association,  joint-stock  company,  or  the  mem- 
bers of  existing  or  dissolved  corporations,  to 
recover  a  debt  due  by  the  association,  com- 
pany, or  corporation,  of  whidi  they  are  or 
have  been  members,  or  for  the  appropriation 
of  money  or  funds  in  their  hands  to  the  pay- 
ment of  such  debt,  the  plaintiff  or  complain- 
ant in  such  suit  may  institute  the  same,  and 
proceed  to  judgment  therein  against  aJl  or 
any  one  or  more  of  the  members  of  such  as- 
sociation, company,  or  corporation,  or  any 
other  person  liable,  and  [800]  recover  of  the 
member  or  members  sued  the  amount  of  un- 
paid stock  in  his  hands,  or  other  indebtedness 
of  each  member  or  members:     Provided,  the 
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game  does  not  exceed  the  amount  of  the  plain- 
tiffs debt  against  such  association,  company, 
or  corporation;  and  if  it  exceed  such  debt, 
then  BO  much  onlj  as  will  be  sufficient  to 
satisfy  such  debt."  It  waa  alleged  in  the 
petition  that  the  total  amount  of  unearned 
dividends,  when  recovered,  will  be  insufficient 
to  pay  the  indebtedness  of  the  bankrupt.  Un- 
der such  allegations,  the  liability  of  the  de- 
fendants, if  any,  under  the  statute  quoted 
above,  would  be  the  full  amount  of  their  debt 
to  the  corporation.  The  statute  contemplates 
avoidance  of  multiplicity  of  actions,  and 
is  sufficient  authority  for  joining  all  of  the 
defendants  in  this  action.  See  Spratling  y. 
Westbrook,  140  Ga.  625,  79  S.  E.  636;  Allen 
V.  Grant,  122  Ga.  652,  668,  50  8.  E.  494; 
Moore  t.  Ripley,  106  Ga.  556,  661,  32  S.  E. 
G47;  Boyd  v.  Robinson,  104  Ga.  793,  803,  31 
S.  E.  29. 

2.  Another  ground  of  demurrer  urged  that 
the  petition  should  be  dismissed,  because  it 
appears  from  the  allegations  thereof  that  the 
defendant  resided  in  a  different  county  from 
that  in  which  the  action  was  instituted,  and 
therefore  the  court  wajs  without  jurisdiction. 
As  indicated  above,  the  statute  authorized  the 
institution  of  one  suit  against  all  of  the  de- 
fendants. The  suit  was  in  equity,  and  the 
venue  may  be  laid  in  the  county  of  the  resi- 
dence of  any  defendant  against  whom  sub- 
stantial relief  is  prayed.  Civil  Code  (1910) 
§  6540.  As  some  of  the  defendants  against 
whom  substantial  relief  is  prayed  resided  in 
Fulton  county,  jurisdiction  as  to  them  would 
also  draw  to  it  the  defendant  who  resided 
in  Spalding  county. 

3.  It  is  alleged  that  the  dividends  were  paid 
out  of  the  capital  stock  of  the  corporation, 
there  being  no  net  profits  from  which  to  pay 
them.  The  plaintiffs  contend  that  the  capital 
assets  of  the  corporation  constituted  a  trust 
fund  which  the  directors  were  prohibited, 
under  penalty  prescribed  in  the  Penal  Code, 
§  740,  from  applying  to  payment  of  dividends; 
and,  being  such,  they  could  be  followed  for 
the  benefit  of  creditors  into  the  hands  of  the 
shareholders  who  received  the  dividends.  It 
was  not  alleged  that  at  the  time  the  divi- 
dends were  received  the  corporation  was  in- 
solvent or  was  not  a  going  concern,  or  that 
the  shareholders  received  the  dividends  with 
notice  that  they  were  not  being  paid  from 
net  profits  of  the  corporation.  Nor  Avas  the 
good  faith  of  the  shareholders  [801]  in  re- 
ceiving the  certificates  otherwise  attacked. 
The  demurrer  complained  of  the  absence  qf 
allegations  of  this  character;  and  as  the  de- 
murrer was  overruled,  it  must  be  assumed,  in 
reviewing  the  judgment  on  demurrer,  that 
the  corporation  was  solvent  and  a  going  con- 
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cern  at  the  time  of  the  payment  of  the  divi- 
dends, and  that  the  shareholders  received  the 
same  in  good  faith  and  without  notice  that 
they  were  not  being  paid  from  net  profits  of 
the  corporation.  Viewing  the  petition  in  this 
light,  we  do  not  think  it  sets  forth  a  cause  of 
action.  On  its  facts,  as  indicated  above,  the 
case  is  quite  similar  to  that  of  McDonald  v. 
Williams,  174  U.  S.  397,  19  S.  Ct.  743,  43  U. 
S.  (L.  ed.)  1022.  It  is  unnecessary  to  repeat 
the  discussion  contained  in  the  opinion  in 
that  case.  It  will  suffice  to  say  that  the 
effort  there  waa  to  recover  dividends  paid  out 
by  a  corporation,  not  shown  to  be  insolvent, 
to  its  shareholders  who  were  not  affected  with 
notice  that  the  dividends  were  being  paid 
from  the  capital  assets,  and  that  there  was  a 
statute  which  prohibited  the  corporation  from 
paying  dividends  out  of  capital  assets.  The 
ruling  in  that  case  has  been  follow^ed  in  Great 
Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  321, 
63  C.  C.  A.  51;  Lawrence  v.  Greenup,  97  Fed. 
906,  38  C.  C.  A.  546,  and  New  Hampshire 
Sav.  Bank  v.  Richey,  121  Fed.  956,  58  C.  C.  A. 
294.  See  also  5  Thomp.  Corp.  (2d  ed.) 
§  5363,  p.  161;  2  Cook  on  Corporations  (Gth 
ed.)  §  548,  p.  1497.  The  case  differs  from 
that  of  Crawford  v.  Roney,  130  Ga.  515,  61 
S.  E.  117,  as  will  sufficiently  appear  from  the 
remarks  of  Lumpkin,  J.,  on  page  519,  in 
distinguishing  the  case  from  that  of  McDon- 
ald V.  Williams,  supra. 

4.  The  demurrer  also  raised  a  question  as 
to  the  right  of  the  plaintiffs  to  recover  divi- 
dends which  were  paid  out  prior  to  the  time 
the  corporation  became  indebted  to  the  credi- 
tors for  whom  the  trustees  in  bankruptcy 
were  suing;  and  set  up  that  the  plaintiffs 
could  not  recover  dividends  which  had  been 
received  four  years  before  the  institution  of 
the  suit.  In  view  of  the  ruling  in  the  pre- 
ceding division,  to  the  effect  that  the  plain- 
tiffs did  not  set  forth  a  cause  of  action,  it 
is  unnecessary  to  deal  with  the  questions  thus 
raised,  and  they  will  not  be  decided. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


NOTB. 

In  the  reported  case  it  is  held  that  stock- 
holders in  a  solvent  going  corporation  who 
receive  dividends  in  good  faith  and  without 
any  notice  that  they  arc  being  paid  from  the 
capital  and  not  from  the  net  profits,  are  not, 
on  the  bankruptcy  of  the  corporation,  liable 
to  an  action  to  compel  the  refunding  of  the 
dividends.  The  liability  of  stockholders  to 
refund  dividends  unlawfully  paid  out  of  the 
capital  is  discussed  in  the  noto  to  Detroit 
Trust  Co.  y.  Goodrich,  Ann.  Cas.  1915A  821. 
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VIDMEB  ET  AL. 

V. 

I.LOYD. 

Alabama  Supreme  Court — June  10,  1915. 
193  Ala.  886;  09  So,  4S0, 


Quietins  Title  —  Pleading  —  Admission 
in  Ansiver, 

Under  Code  1907,  §  5443  et  seq.,  allowing 
persons  in  possession  of  and  claiming  title 
to  land  to  me  a  bill  to  quiet  title,  an  answer 
admitting  peaceable  possession  of  the  land  at 
the  filing  of  the  bill,  and  that  there  were  no 
pending  suits  to  test  the  validity  of  the  title, 
makes  out  a  prima  facie  case,  entitling  com- 
plainant to  the  relief  sought. 

Bnrden  of  Proof  —  Elfect  of  Admission 
in  Ansiver. 

Where  a  paragraph  of  the  answer  of  a 
bill  to  quiet  title  made  out  a  prima  facie 
case  for  complainant,  the  burden  is  on  the 
defendant  to  establish  his  claim  to  the  land 
under  another  paragraph  of  the  answer. 

Appeal  —  Objeotion  Not  Bnled  on  Be- 
lovr. 

Where  there  was  no  ruling  by  the  court 
below  upon  the  complainant's  objection  to 
the  defendant's  answer,  it  will  be  passed  on 
appeal  without  further  notice. 

Adverse  Possession  —  Acquirement   of 
Title. 

The  actual  possession  of  land  sued  for  by 
one,  claiming  it  as  his  own,  for  about  forty 
years,  without  recognition  of  any  claim, 
right,  or  title  of  another,  operates  as  an 
absolute  repose  under  the  doctrine  of  pre- 
scription. 

Trespass  —  Basis  of  Beoovery  — >  Pos- 
session Eridenoe  of  Title, 

Recovery  is  not  allowed  upon  actual  prior 
possession  per  se,  but  on  the  title  which  such 
prior  possession  evidences,  and  is  a  basis  of 
recovery  against  a  trespasser,  not  because  of 
plaintilTs  previous  possession  of  the  land, 
but  because  of  the  presumption  of  plaintiff's 
title  from  his  possession,  which  is  sufficient 
proof  of  title  as  against  a  bare  trespasser. 

Evidence   <—  Presumption    of   Continu- 
ance —  Title. 

Title  once  shown  to  exist,  whether  by  the 
probative  force  of  possession  or  otherwise,  is 
conclusively  presumed  to  continue  as  against 
a  trespasser. 

Life  Estates  —  Conveyance  by  Life  Ten- 
ant. 

A  life  tenant's  purported  conveyance  of  a 
fee  is  effective  to  pass  the  life  interest  of 
the  grantor. 

[See  note  at  end  of  this  case.] 

Adverse  Possession  —  Color  of  Title  — 
Deed  of  Life  Tenant. 

In  a  suit  to  quiet  title,  where  it  appeared 
that  the  one  under  whom  defendant  claimed 
was  in  possession  under  a  quitclaim  deed 
from  a  life  tenant  until  the  life  estate  fell 


in,  in  1896,  and  that  the  remaindermen  were 
barred  by  the  ten-year  statute  of  limitations, 
complainant  from  that  date  having  been  in 
the  adverse  possession  under  claim  of  owner- 
ship, there  is  no  title  in  defendant's  prede- 
cessor superior  to  that  of  the  complainant. 

ttame. 

In  an  action  to  quiet  title  a^inst  defend- 
ant, claiming  under  actual  prior  possession 
of  one  K.  under  color  of  title,  complainant, 
who  while  in  possession  of  the  property 
knew  that  R.  only  had  a  deed  from  one 
claiming  a  life  estate  and  could  not  convey 
good  title,  and  who  entered  into  a  contract 
with  R.'s  husband,  while  his  wife  was  alive, 
whereby  he  was  to  acquire  a  clear  title  and 
convey  it  to  complainant,  and  who  paid  tlie 
full  purchase  price  prior  to  R.'8  death  and 
received  a  deed  from  the  surviving  husband, 
has  a  perfect  equity  under  such  contract  of 
purchase,  and  his  possession  begins  to  run 
against  R.  in  her  lifetime. 

Appeal  from  Mobile  Law  and  Equity 
Court:     Bernby,  Judge. 

Action  to  quiet  title.  Thomas  L.  Lloyd, 
plaintiff,  and  John  R.  Vidmer  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
appeal.    The  facts  are  stated  in  the  opinion. 

AFFIBME3). 

Gordon  d  Eddington  and  Ervin  d  McAleer 
for  appellant. 

Webb  d  Mc Alpine  for  appellee. 

[387]  Gardneb,  J. — ^Appellee,  Thomas  L. 
Lloyd,  filed  this  bill  against  John  R.  Vidmer 
and  others,  appellants,  to  quiet  the  title  to 
a  tract  of  land  in  Mobile  county,  Ala.,  de- 
scribed as  ^'section  14,  township  5  south, 
range  2  west  of  Mobile  county."  The  aver- 
ments of  the  bill  were  in  conformity  witli 
the  requirements  of  our  statutory  provision 
in  the  cases  of  this  character.  Code  §  5443  et 
seq. 

(1)  The  answer  of  the  appellants  admits 
the  peaceable  possession  of  the  land  at  the 
time  of  the  filing  of  the  bill,  and  that  there 
was  no  suit  pending  to  test  the  validity  of 
the  title.  These  admissions  made  out  a 
prima  facie  case,  entitling  complainant  to 
the  relief  sought.  Kendrick  v.  Colyar,  143 
Ala.  597,  42  8o.  110.  In  tlie  second  para- 
graph of  the  answer  the  respondents,  who 
are  appellants  here,  set  up,  by  way  of  pro- 
pounding their  title  or  claim  to  the  land,  tiiat 
they  are  the  heirs  of  one  Adele  Rabby,  who 
went  into  possession  [388]  of  this  property 
in  the  year  1866,  and  held  the  same  under 
deeds  from  Harriet  McGill,  William  Vickers, 
W.  H.  Sadler,  and  T.  F.  Riley.  The  answer 
then  avers  that  the  said  Adele  Rabby  "lived 
on  said  premises  for  years,  built  a  house 
there,  and  farmed  and  used  the  same,"  etc.; 
"that  in  1872  she  died  intestate,  leaving  no 
children,  but  survived  by  her  husband,  Jacob 
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M.  Rabby;  that  said  J.  M.  Rabby  thereafter 
executed  deeds  to  the  complainant  to  the  said 
land. 

(2,  3)  Such  is  the  substance  of  the  answer. 
Aa  paragraph  1  of  the  answer,  by  its  admis- 
sions, made  out  a  prima  facie  case  for  the 
ooraplainant,  the  burden  was  upon  the  re^ 
^pendents  to  establish  their  claim  to  the 
land.  The  sufficiency  of  the  answer  was  chal- 
lenged by  the  complainant  in  the  court  below 
for  its  failure  to  allege  or  show  with  suf- 
ficient definiteness  the  title  of  the  respond- 
ents under  the  provisions  of  section  6445  of 
tlie  Code  of  1907.  While  the  sufficiency  of 
the  answer  may  be  seriously  questioned,  yet 
there  was  no  ruling  by  the  court  upon  the 
objections  raised  thereto,  and  we  pass  the 
matter  by  without  further  notice. 

(4)  The  controverted  question  as  to  the 
ownership  of  the  land  was  before  this  court 
on  appeal  from  the  trial  of  an  ejectment 
suit,  and  is  found  treated  in  Vidmer  v.  Lloyd, 
184  Ala.  163,  63  So.  943.  The  opening  para- 
graph of  the  opinion  in  that  case  is  appli-- 
cable  upon  this  appeal,  and  reads  as  follows: 
''The  undisputed  evidence  shows  that  this  de- 
fendant was  in  the  actual  possession  of  the 
land  sued  for,  claiming  it  as  his  own,  for 
about  40  years.  This  being  true,  such  pos- 
session on  his  part,  without  recognition  of 
any  claim,  right,  or  title  of  another,  would 
operate  as  an  absolute  repose  under  the  doc- 
trine of  prescription.  Roach  v.  Cox,  160  Ala. 
425,  49  So.  578,  135  Am.  St.  Rep.  107,  and 
cases  there  cited." 

[389]  The  burden  of  proof,  therefore,  was 
upon  the  respondents  to  establish  a  title  in 
Adele  Rabby  superior  to  that  of  the  com- 
plainant, and  in  so  establishing  to  offer  proof 
vhich  would  overcome  the  long-continued  pos- 
session of  the  complainant  under  his  open 
and  notorious  claim  of  ownership.  To  this 
«nd  the  respondents  insist  that  they  have 
proven  a  superior  title  by  showing  actual 
possession  of  Adele  Rabby  and  her  husband, 
J.  M.  Rabby,  under  a  quitclaim  deed  to  Adele 
Rabby  from  one  Harriet  McGill,  executed  in 
1866,  and  a  deed  from  J.  M.  Rabby  to  com- 
plainant, executed  after  the  death  of  the  said 
Adele  Rabby;  the  contention  being  that 
Adele  Rabby  had  such  an  interest  in  the 
property  as  that  the  husband  acquired  a 
life  estate  therein  at  her  death,  that  his  deed 
to  complainant  conveyed  only  such  life  inter- 
est therein,  and  that,  as  said  J.  M.  Rabby 
died  in  1009,  the  remaindermen  are  not 
barred. 

The  evidence  in  the  case  has  been  carefully 
examined,  and  we  are  reasonably  satisfied  of 
the  following  facts  established  thereby:  That 
J-  M.  and  Adele  Rabby  went  into  possession 
of  this  property  in  1866,  under  a  quitclaim 
deed  of  Harriet  McGill;  that  Harriet  McGill 
derived  her  title  from  the  will  of  her  bus- 
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band,  duly  admitted  to  probate  in  November, 
1864,  and  that  under  said  will  Harriet  Mc- 
Gill received  a  life  estate;  that  the  title  of 
her  husband  appears  to  have  been  a  tax  cer- 
tificate of  the  tax  collector  of  Mobile  county, 
showing  a  sale  of  said  land  for  taxes,  as- 
sessed against  owners  unknown,  due  on  the 
property,  and  certifying  that  the  said  Wil- 
liam McGill  purchased  it  at  such  sale.  It  is 
not  show  that  the  said  McGills  were  ever  in 
possession  of,  or  exercised  any  acts  of  owner- 
ship over,  the  property.  It  further  appears 
that  Harriet  McGill  died  in  1896. 

[390]  We  are  reasonably  satisfied  from 
the  evidence  in  the  record  that  Adele  Rabby 
and  her  husband  J.  M.  Rabby,  late  in  1869 
or  early  in  1870,  after  having  been  in  posses- 
sion of  the  property  only  since  the  year  1866, 
moved  therefrom  and  established  another 
home  some  six  miles  distant,  and  that  upon 
their  abandonment  of  these  premises,  and 
almost  immediately  thereafter,  complainant, 
Thomas  L.  Lloyd,  went  into  possession  of 
the  property  and,  to  use  the  expression  of 
the  witness,  "squatted''  thereon,  and  that  the 
said  Lloyd  has  been  in  the  open,  notorious, 
visible,  and  adverse  possession  of  the  said 
property  from  that  time  to  the  present  day, 
and  that  he  did  not  acquire  possession  from 
either  of  the  said  Rabbys,  but  merely  "took 
possession."  We  are  convinced  that  Adele 
Rabby  never  again  occupied  this  property, 
or  exercised  any  ownership  over  it,  and  that 
she  died  while  making  her  home  at  the  place 
to  which  they  removed,  as  stated. 

We  are  further  of  the  opinion-  that  the 
evidence  sufficiently  establishes  the  facts  that 
the  complainant  purchased  from  J.  M.  Rabby 
under  a  contract  whereby  he  was  to  acquire 
a  "clear  title";  that  these  negotiations  were 
had  while  complainant  was  in  possession  of 
the  property,  and  when  he  was  aware  of  the 
fact  that  Adele  Rabby  had  only  a  deed  from 
one  claiming  a  life  estate,  and  was  therefore 
in  no  position  to  convey  a  good  title;  and 
that  J.  M.  Rabby  agreed  for  a  consideration 
of  $900,  to  acquire  a  "clear  title,"  and  con- 
vey the  same  to  complainant.  We  are  pur- 
suaded  that  this  contract  was  made  with  J. 
M.  Rabby,  and  not  with  Adele  Rabby  and 
that  the  full  purchase  price  was  paid  prior 
to  the  death  of  Adele  Rabby,  and  at  which 
time  complainant  was  in  the  open  and  ad- 
verse possession  of  the  property. 

[391]  In  December,  1870,  a  deed  was  exe- 
cuted to  the  said  Adele  Rabby  to  a  large  por- 
tion of  said  land  by  William  Vickers,  W.  H. 
Sadler,  and  Thomas  J.  Rilev.  There  is  noth- 
ing  to  connect  these  parties  with  the  title  to 
the  said  land;  they  were  never  in  possession 
of  it  and  Adele  Rabby  was  not  in  possession 
at  the  time  the  deed  was  executed;  but  com- 
plainant was  occupying  and  claiming  the 
land.     So  far  as  the  documentary  evidence  is- 
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concerned  no  title  which  would  avail  these 
respondents  is  shown  in  Adele  Rabby.  Re- 
spondents therefore  are  put  to  proof  of  actual 
prior  possession  by  Adele  Rabby  and  this 
they  establish  by  proof  of  such  possession 
under  color  of  title  of  the  McGill  deed. 

(5^  6)  Speaking  to  the  reason  of  the  rule 
which  permits  a  recovery  upon  proof  of 
actual  prior  possession,  this  court,  in  the  case 
of  Louisville,  etc.  R.  Co.  v.  Philyaw,  88  Ala. 
264,  6  So.  837,  said:  "Recovery  is  not  al- 
lowed upon  prior  possession  per  se,  strictly 
speaking,  but  on  the  title  which  prior  pos- 
session evidences.  It  is  a  basis  of  recovery 
against  a  trespasser,  not  because  of  the  ab- 
stract fact  that  the  plaintiff  has  previously 
occupied  the  land,  but  because  of  the  pre- 
sumption of  title  in  the  plaintiff  which  that 
fact  raises.  That  against  a  bare  trespasser 
such  possession  is  sufficient  proof  of  title  is 
the  true  meaning,  of  the  rule;  and  title  once 
shown  to  exist,  whether  by  the  probative 
force  of.  occupancy  or  otherwise,  it  is  pre- 
sumed— conclusively  against  such  trespasser 
— to  continue.  It  is  not  conceivable  how,  con- 
sistently with  the  well-established  presump- 
tion of  the  continuance  of  title  once  shown, 
inquiry  as  to  the  period  covered  by  prior 
possession,  or  as  to  the  point  at  which  it 
determined,  can  become  material.  Clements 
V.  Hays,  7«  Ala.  280." 

The  reasoning  of  this  rule  being  founded 
upon  the  presumption  of  title  in  the  plaintiff 
because  of  such  [392]  actual  possession,  it 
is  difficult  to  see,  that,  under  the  facta  of 
this  case,  the  rule  would  be  of  any  avail  to 
respondents,  as  showing  any  fee-simple  title 
in  Adele  Rabby  under  the  proof  that  her  title 
at  that  time  was  only  a  quitclaim  deed  from 
one  owning  only  a  life  estate,  and  which  life 
estate  has  terminated. 

(7)  The  fact  that  Adele  Rabby's  grantor, 
Harriet  McGill,  held  only  a  life  estate  does 
not  appear  to  have  been  presented  to  the 
court  when  the  cause  was  here  on  former 
appeal,  and  no  mention  thereof  is  found  in 
the  opinion  or  in  the  report  of  the  case.  Vid- 
mer  v.  Lloyd  supra.  The  conveyance  by  the 
life  tenant,  though  it  may  purport  to  convey 
the  fee,  was  effective  only  to  pass  the  life 
estate  of  tlie  grantor.  Winters  v.  Powell, 
180  Ala.  425,  61  So.  96 ;  Hall  v.  Condon,  164 
Ala.  393,  61  So.  20;  Kidd  v.  Borum,  181 
Ala.  144,  Ann.  Cas.  1915C  1226,  61  So.  100; 
Dallas  Compress  Co.  v.  Smith,  190  Ala.  423, 
67  So.  289.  Therefore  proof  of  possession  of 
Adele  Rabby,  under  the  deed  from  Harriet 
McGill  as  color  of  title,  would  not  create  a 
presumption  of  title  beyond  that  possessed 
by  the  grantor,  which  was  a  life  estate  only. 
The  situation  in  this  aspect  of  the  case  is, 
therefore,  that  Adele  Rabby  is  shown  to  be 
in  possession  under  a  quitclaim  deed  from  a 
life  tenant,  and  which  life  estate  fell  in,  in 


1896,  the  year  Harriet  McGill  died,  and  the 
open,  notorious  adverse  possession  of  com- 
plainant has  continued  from  that  time  until 
the  present.  The  deed  to  Adele  Rabby,  ex- 
ecuted by  Vickers,  Sadler  and  Riley  in  1870, 
can  be  of  no  service  to  respondents,  as  tliese 
parties  are  shown  not  to  have  had  any  title 
to  the  property,  but  rather  the  contrary  ap- 
pears, and  are  shown  never  to  have  had  pos- 
session, nor  to  have  exercised  any  act  of 
ownership  over  the  same,  and  at  the  time 
of  execution  [393]  of  the  deeds  Adele  Rabby 
was  not  in  possession,  but  complainant  was 
in  possession  under  claim  of  ownership. 

Therefore  the  only  title  to  look  to,  so  far 
as  Adele  Rabby  is  concerned,  is  the.  deed  of 
the  life  tenant,  Harriet  McGill,  and  so  far 
as  that  title  is  concerned  it  would  appear 
to  rest  in  residuary  legatees  of  the  will  of 
William  McGill  named  therein;  and  as  the 
life  tenant,  Harriet  McGill,  died  in  1896, 
they  would  seem  to  have  long  since  been 
barred,  so  far  as  this  record  discloses,  by 
the  statute  of  limitation  of  10  years.  In- 
deed, if  they  or  their  heirs  are  parties  to  this 
suit,  they  have  offered  no  resistance  to  the 
relief  here  sought.  It  therefore  appears  that 
the  title  of  Adele  Rabby,  as  shown  by  the 
respondents,  falls  of  its  own  weight.  It 
would  further  appear,  however,  that  com- 
plainant, under  the  view  we  have  taken  of 
the  evidence  as  herein  expressed,  is  entitled 
to  the  relief  upon  still  another  theory. 

(9)  As  hereinbefore  stated,  we  are  per- 
suaded that  complainant  purchased  from  J. 
M.  Rabby  under  a  contract  whereby  he  was 
to  acquire  a  "clear  title;"  that  these  negotia- 
tions were  had  while  complainant  was  in 
possession  o(  the  property  of  the  property, 
and  when  he  was  aware  of  the  fact  that 
Adele  Rabby  had  only  a  deed  from  one  claim- 
ing a  life  estate,  and  who  was,  therefore,  not 
in  a  position  to  convey  a  good  title;  that  J. 
M.  Rabby  agreed  for  a  consideration  of  $900 
to  acquire  a  "clear  title"  and  convey  same 
to  complainant;  that  this  contract  was  made 
with  J.  M.  Rabby,  and  not  with  Adele  Rabby; 
and  that  the  full  purchase  price  was  paid 
prior  to  the  death  of  Adele  Rabby,.  at  which 
time  complainant  was  in  the  open  and  ad- 
verse possession  of  the  property.  In  short, 
we  conclude  that  complainant  had  a  perfect 
equity  under  said  contract  of  purchase,  the 
full  price  having  [394]  been  paid,  and  lie 
being  in  adverse  possession  at  the  time,  that 
such  adverse  possession  began  to  run  against 
Adele  Rabby  in  her  lifetime,  and  that  such 
adverse  possession  of  complainant  has  been 
continuous  and  unbroken  to  this  time. 

The  contract  having  been  made  with  J.  M. 
Rabby  for  a  clear  title,  the  consideration 
for  which  was  paid  in  full  by  complainant 
during  the  lifetime  of  Adele  Rabby,  we  are 
unable  to  see  how  the  fact  that  the  deed  from 
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J.  M.  Rabby  was  executed  after  the  death 
of  his  wife  should  conclude  the  complainant 
as  having  purchased  only  a  life  estate.  Un- 
der these  facts,  and  the  complainant  liaving 
received  possession  from  neither  J.  M.  nor 
Adele  Rabby,  we  do  not  see  that  any  question 
of  estoppel  can  here  militate  against  him. 
He  bargained  and  paid  for  the  full  title,  and 
under  the  claim  of  ownership  had  been  in  the 
adverse  possession  of  the  property  for  more 
tlian  40  years. 

The  evidence  in  this  recdrd  not  only  fails 
to  show  that  complainant  was  purchasing 
only  a  life  estate,  but,  on  the  contrary,  re- 
futes such  a  theory  in  every  particular.  Tlie 
title  thus  acquired  by  complainant,  by  this 
long-continued  adverse  possession,  has  not 
been  overcome  by  the  respondents.  We  there- 
fore conclude  that,  from  either  aspect  here 
discussed,  without  reference  to  other  reasons 
urged,  complainant  was  entitled  to  relief. 
The  decree  appealed  from  is  accordingly  af- 
firmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellah  and  Sayre, 
JJ.,  concur. 


NOTE. 
Validity  of  Conveyanee  of  Iiife  Estate. 

The  right  of  a  life  tenant  to  convey  his 
life  estate  in  the  absence  of  a  restraint  im- 
posed by  the  instrument  creating  the  estate 
fcas  never  been  doubted.  Wdford  v.  Smith, 
146  Ky.  341,  142  S.  W.  1065;  Heilwig  v, 
Nybeck,  179  Mich.  292,  Ann.  Caa.  1916D  366, 
146  N.  VV.  141.  See  also  Kerlee  v.  Smith, 
46  Mont.  19,  124  Pac.  777;  Jackson  v.  Van 
Hoesen,  4  Cow.  (N.  Y.)  325.  And  see  tbe 
cases  cited  throughout  this  note.  Thus  in 
Heilwig  v.  Nybeck,  supra,  the  court  said: 
"We  are  of  opinion  that  the  will,  properly 
construed,  gave  Bridget  Carney  a  life  estate 
in  this  property,  which  she  had  a  right  to 
convey,  and  her  grantee  would  take  her  life 
estate." 

A  conveyance  by  a  life  tenant,  purporting 
to  pass  the  fee  though  ineffectual  as  to  the 
remainder,  operates  as  a  conveyance  of  the 
hfe  estate. 

United  iSftotca.— Pugh  v.  Frierson,  221  Fed. 
513,  137  C.  C.  A.  223. 

Alabama, — Pope  t.  Pickett,  66  Ala.  487; 
MoMichael  v.  Craig,  105  Ala.  382,  16  So. 
883;  Hall  v.  Condon,  164  Ala.  393,  51  So.  20; 
Winters  v.  Powell,  180  Ala.  425,  61  So.  96; 
Kidd  V.  Borum,  181  Ala.  144,  Ann.  Gas. 
1915C  1226,  61  So.  100;  Dallas  Compress  Co. 
V.  Smith,  190  Ala.  423,  67  So.  289.  And  see 
the  reported  case. 

Arkansas. — ^Le  Sieur  v.  Spikes,  117  Ark. 
366,  175  S.  W.  413. 


Georgia.— Belt  v.  Gay,  142  Ga.  366,  82  S. 
£.  1071.  See  also  Hawks  v.  Smith,  141  Ga. 
422,  81  S.  E.  200. 

llHnoia. — Chicago,  etc.  R.  Co.  v.  Vaughn, 
206  111.  234,  69  N.  E.  113;  Weigel  v.  Green, 
218  111.  227,  75  N.  E.  913. 

lotoa. — See  Westcott  v.  Meeker,  144  la. 
311,  122  N.  W.  964,  29  L.R.A.(N.S.)  947. 

Kentucky. — Rittenhouse  v.  Porter  (Ky.) 
128  S.  W.  288.  See  also  Luigart  v.  Lexing- 
ton Turf  Club,  130  Ky.  473,  113  S.  VV.  814. 

Maine, — ^Moulton  v.  Edgcomb,  52  Me.  31;. 
Hooper  v.  Leavitt,  109  Me.  70,  82  Atl.  547. 

Maryland. — See  Ridgely  v.  Cross,  83  Md.. 
161,  34  Atl.  469. 

Massachusetts, — Hurd  v.  Gushing,  7  Pick.. 
(Mass.)    169. 

Michigai^ — Jeffers  v.  Sydnam,  129  Mich. 
440,  89  N.  W.  42,  8  Detroit  Leg.  N.  1006. 

Missouri. — Turner  v.  Missouri  Pac.  R.  Co. 
130  Mo.  App.  535,  109  S.  W.  101. 

Nebraska. — Bohrer  v.  Davis,  94  Neb.  367, 
Ann.  Cas.  1915A  992,  143  N.  W.  209. 

New  York. — Brevoort  v.  Townsend,  91 
Misc.  143,  154  N.  Y.  S.  1031.  See  also  Green 
V.  Horn,  207  N.  Y.  489,  101  N.  E.  430,  revers- 
ing 346  App.  Div.  896,  131  N.  Y.  8.  1118. 

North  Carolina, — See  Camp  Mfg.  Co.  v. 
Liverman,  128  N.  C.  52,  38  S.  E.  27. 

Texas. — ^Morris  v.  Eddins,  18  Tex.  Civ. 
App.  38,  44  S.  W.  203;  Stephens  v.  Hewett, 
22  Tex.  Civ.  App.  303,  54  S.  W.  301. 

Washington. — McDowell  v.  Beckman,  72 
Wash.  224,  130  Pac.  350. 

Thus  in  Bohrer  v.  Davis,  94  Neb.  367,  Ann, 
Cas.   1915A  992,   143  N.  W.  209,  the  court 
stated   the   rule   as   follows:      "The   general 
rule  is  that  a  conveyance  of  the  life  estate 
conveys  all  the  rights  of  the  grantor.     The- 
grantee  holds  the  estate  during  the  life  of 
the  grantor;   the  remainderman  cannot  for- 
feit  the   life  estate,   and   is  not  entitled   to» 
possession  until  that  estate  terminates,  and 
is  not  ordinarily  affected  by  the  conveyance.'*' 
In   Weigel  v.  Green,  218  111.  227,   75^  N.  E. 
913,   the   court   said:      "When  the   deed   of 
March  28,  1864,  was  executed  by  Martha  Annt 
Green,  the  owner  of  the  life  estatev  and  her 
husband,  Cornelius  Green,  to  Daniel  Weigel, 
the  latter  became  vested  only  with  the  inter- 
est  that  Martha  Ann  Green  tken  owned,  and,, 
as  that  interest  was  only  a  life  estate,  Daniel 
Weigel  only  received  by  his  deed  an  estate 
in  the  property  for  the  life  of  Martha  Ann 
Green.     Although  the  deed  on  its-  face  pur- 
ported to  convey  the  fee,  it,  as  matter-  of 
fact,  only  conveyed  the  life  estate  of  Martha 
Ann  Green." 

The  conveyance  of  a  life  estate  by  the  life 
tenant  to  the  remainderman  is  valid.  Atty.- 
Gen.  V.  Beech  [1899]  A.  C.  53;  In  re  Attkins 
[1913]  2  Ch.  619,  109  L.  T.  N.  S.  355,  57 
Sol.  J.  785,  83  L.  J.  Ch.  183;  Mohn  v.  Mohn,. 
148  la.   288,   126  N.  W.   1127;    Sylvester  v. 
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Sylvester,  83  Me.  46,  21  Atl.  783;  Toledo 
Loan  Co.  v.  Larkin,  25  Ohio  Cir.  Ct.  Rep. 
209.  See  also  Allen  v.  Anderson,  44  Ind.  395. 
Tims  in  Atty.-Gen.  v.  Beech,  supra,  it  ap- 
peared that  by  a  marriage  settlement  certain 
property  was  settled  in  trust  for  the  wife 
for  life,  and  after  her  decease  in  trust  for 
such  one  or  more  of  the  children  as  she  might 
by  deed  or  will  appoint.  Thereafter  by  a 
deed  the  wife  appointed  part  of  the  trust 
property  to  her  son  absolutely,  subject  to 
ber  own  life  interest.  By  a  still  later  deed 
she  surrendered  to  the  trustees  of  the  mar- 
riage settlement  all  her  life  interest  in  the 
property  appointed  to  the  son  to  the  end 
and  intent  that  the  life  interest  might  merge 
in  his  interest  in  remainder  and  that  that 
property  might  be  held  in  trust  for  him.  On 
the  death  of  the  wife  the  attorney  general 
filed  an  information  claiming  that  an  estate 
duly  became  payable.  The  court  holding 
that  the  conveyance  inter  vivos  of  the  inter- 
est possessed  by  the  wife  did  not  fall  within 
the  language  of  the  statute,  '^property  pass- 
ing by  death,''  said:  "When  the  mother  had 
passed  her  life  estate  by  a  conveyance,  inter 
vivos  to  her  son,  would  anybody  in  the  world, 
untainted  by  technical  views,  have  said  that 
that  estate  passed  from  the  mother  to  the 
son  upon  death?  Death  had  nothing  to  do 
with  it.  The  moment  that  conveyance  was 
made  the  son  was  completely  master  of  the 
situation,  and  he  might  have  sold  the  prop- 
erty the  very  next  day."  In  Toledo  Ijoan  Co. 
V.  Larkin,  25  Ohio  Cir.  Ct.  Rep.  209,  it  was 
contended  that  a  widow  could  not  transfer  or 
release  a  portion  of  her  life  estate  to  the 
remainderman.  The  court  said:  '*We  under- 
stand the  law  to  be  (and  the  matter  is  recog- 
nized, we  think,  by  the  courts  of  this  state) 
that  the  widow  would  have  the  right  to  dis- 
pose of  her  life  estate,  and  if  so,  we  see  no 
reason  why  she  cannot  dispose  of  a  portion 
of  it  by  releasing  her  right  to  the  use  of  a 
portion  of  the  estate  and  retain  her  remainder 
of  that  portion."  Likewise  in  Sylvester  v. 
Sylvester,  83  Me.  46,  21  Atl.  783,  it  appeared 
that  one,  Martha  A.  Sylvester,  by  virtue  of 
her  husband's  will,  had  a  life  estate  in  cer- 
tain premises.  The  evidence  showed  that  she 
executed  a  quitclaim  deed  of  all  her  right, 
title  and  interest  in  the  premises  to  her  son 
Joseph,  one  of  the  remaindermen,  who  sub- 
sequently conveyed  the  same  to  his  wife,  the 
defendant.  The  court  said:  "The  evidence 
tends  to  show  that  the  conveyance  by  Martha, 
was  made  to  protect  the  property  from  at- 
tachment; but  this  is  immaterial;  for  the 
plaintiff  is  not  an  attaching  creditor,  nor 
does  he  claim  through  an  attaching  creditor. 
As  against  this  plaintiff,  the  effect  of  the  con- 
veyance by  Martha  to  her  son  Joseph,  and 
by  the  latter  to  his  wife  (the  defendant),  was 
to   vest   in    the   latter   the   life   interest  of 


Martha,  and  entitle  her  to  the  possession  of 
the  demanded  premises  so  long  as  Martha 
should  live.  And  if  it  be  true,  as  the  plain- 
tiff claims,  that  he  is  entitled  to  the  remain- 
der, his  right  of  entry  will  not  accrue  till  the 
life  estate  expires;  and  till  then,  a  writ  of 
entry  by  him  cannot  be  maintained  to  obtain 
possession  of  the  premises." 


VAN  KE88 

V. 

BANSOM  ET  AX.. 


New  York  Court  of  Appeals— July  13,  1915. 


»16  N.  r.  557;  109  N.  E.  ^93. 


Alimony  <—  Life  of  Decree  —  Eaforee- 
ment  after  Death  of  Wife. 

Where  the  marriage  status  is  dissolved  by 
a  divorce  and  the  judgment  provides  for  an- 
nual alimony,  the  right  to  collect  alimony 
due  and  unpaid  at  the  time  of  the  wife's 
death  may  be  enforoed  by  her  personal  rep- 
resentatives; alimony  not  being  a  personal 
claim  like  a  cause  of  action  for  slander. 

[See  note  at  end  of  this  case.] 

Reported  below,  164  N.  Y.  App.  Div.  483. 

Motion  for  substitution  of  parties.  Action 
by  Deborah'  Van  Ness,  plaintiff,  against 
Hastus  S.  Ransom  et  al.,  temporary  admin- 
istrators of  estate  of  Cornelius  H.  Van  Xcs^, 
defendants.  The  facts  are  stated  in  the 
opinion.    Motion  QRA7«TEa>. 

Charles  Blandy  and  Ralph  W.  Thomas  for 
motion. 

Almuth  C.  Vandiver  and  Joseph  F.  Jlul- 
queeuy  Jr.,  opposed. 

[558]  CuDDEBACK,  J.— The  plaintiff  in  this 
action  died  in  January,  1915,  after  the  de- 
termination of  the  appeal  at  the  Appellate 
Division,  and  this  is  a  motion  to  substitute 
in  her  place  and  stead  as  plaintiff  the  execu- 
tor of  her  last  will  and  testament  The  mo- 
tion is  opposed  upon  the  ground  that  the 
cause  of  action  did  not  survive  the  plaintiff's 
death. 

The  plaintiff,  Deborah  Van  Ness,  and  the 
defendant's  Intestate,  Cornelius  Henry  Van 
Ness,  were  husband  and  wife,  and  they  were 
divorced  by  a  decree  of  the  Supreme  Court 
entered  on  May  23,  1867.  The  decree  of  di- 
vorce provided  that  the  defendant,  as  a  suit- 
able allowance  for  the  plaintiff's  support 
during  her  life,  should  pay  her  alimony  at 
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the  rate  of  $600  a  year  in  equal  quarterly 
payments.  The  husband  died  in  1011  with- 
out having  ever  paid  any  alimony  as  required 
by  the  decree.  The  wife  brought  this  action 
upon  the  judgment  to  recover  the  alimony 
which  had  accrued  prior  to  her  husband's 
death. 

The  question  is  presented  whether  the 
cause  of  action  for  the  arrears  of  alimonyi 
which  accrued  prior  to  the  death  of  her  hus- 
band, survived  on  the  death  of  his  widow, 
the  plaintiff. 

The  decree  of  1867  dissolved  the  marriage 
relation,  and  each  of  the  parties  was  freed 
from  the  obligations  thereof.  The  indefinite 
and  general  duty  of  the  husband  to  support 
his  wife  was  changed  and  made  specific  and 
took  the  form  of  a  judgment  against  him  for 
the  alimony  awarded.  As  was  said  in  Liv- 
ingston V.  Livingston,  173  N.  Y.  377,  381, 
66  N.  E.  123,  93  Am.  St.  Rep.  600,  61  L.R.A. 
800,  after  a  decree  in  divorce,  "the  wife  has 
no  future  rights,  and  the  husband  is  under 
no  future  obligations,  such  as  are  founded 
upon,  or  spring  out  of,  the  marriage  rela* 
tion."  So  upon  the  entry  of  judgment  in 
this  case  the  husband  became  liable  at  the 
expiration  of  each  and  every  period  of  three 
months  to  pay  his  wife  the  sum  of  $160. 

I  do  not  see  how,  in  justice,  it  can  be  said 
that  if  the  [559]  husband  failed  to  pay  ac- 
cording to  the  terms  of  the  judgnoent,  and  the 
wife  thereafter  died,  the  judgment  in  her 
favor  lapsed  as  to  the  amount  already  ac- 
crued, and  cannot  be  enforced  by  her  personal 
representatives.  The  husband  cannot  be  heard 
to  say  that  the  wife  had  not  required  the  ali- 
mony for  the  purposes  of  her  support.  The 
court,  by  the  decree,  determined  on  a  full  con- 
sideration of  the  conditions  existing,  that  it 
was  proper  the  husband  should  pay  the  sum 
mentioned.  If  he  did  not  pay,  and  the  wife 
drew  upon  her  own  resources  or  obtained 
otherwise  the  means  of  support,  the  husband 
should  not  be  relieved  to  that  extent  from 
the  obligations  of  the  judgment. 

In  other  states  where  the  question  has 
come  under  consideration,  it  has  been  held 
that  the  arrears  of  alimony  due  a  divorced 
wife  at  the  time  of  her  death  may  be  col- 
lected by  her  executor  or  administrator. 
(Miller  v.  Clark,  23  Ind.  370;  Dinet  v.  Eigen- 
mann,  80  111.  274;  Coif  man  v.  Finney,  65 
Ohio  St.  61,  61  N.  E.  155,  55  L.R.A.  794; 
Gerrein  v.  Michie,  122  Ky,  250,  91  S.  W.  262.) 
The  analogous  proposition  that  the  wife  may 
hold  the  husband's  estate  for  alimony  due 
and  unpaid  at  the  time  of  his  death  has 
also  been  sustained.  (Mcllroy  v.  Mcllroy, 
208  Mass.  468,  464,  Ann.  Cas.  1912A  034,  94 
N.  E.  696;  Martin  v.  Thison,  153  Mich.  516, 
116  N.  W.  1013,  126  Am.  St.  Rep.  537,  18 
L.R.A.(N.S.)  257.)  Only  one  case  has  been 
called  to  our  attention  in  opposition  to  the 
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motion,  and  that  is  Faversham  v.  Faver- 
sham,  161  App.  Div.  521,  146  N.  Y.  S.  569, 

In  Faversham  v.  Faversham  the  court 
said  that  the  alimony  in  arrears  does  not 
survive  to  the  representatives  of  the  wife, 
because  it  is  a  personal  obligation  in  her 
favor.  That  decision  rests  to  a  large  extent 
on  the  case  of  Roniaine  v.  Chauncey,  129 
N.  Y.  566,  575,  29  N.  E.  826,  26  Am.  St. 
Rep.  544,  14  L.R.A.  712,  which  held  that 
a  wife's  alimony  cannot  be  taken  by  a  credi- 
tor in  discharge  of  a  debt  incurred  by  her 
prior  to  the  date  of  the  decree,  because  the 
alimony  is  a  special  fund  provided  for  a 
specific  purpose.  It  is  "a  species  of  property 
of  a  peculiar  and  specific  chara«ier;  created 
and  existing  for  one  purpose  only,  and  whose 
express  limitations  take  it  out  [560]  of  the 
general  rule."  For  a  like  reason,  it  has  been 
held  that  a  judgment  for  alimony  is  not  af- 
fected by  a  discharge  of  the  husband  in  bank- 
ruptcy. (Wetmore  v.  Markoe,  196  U.  S. 
68,  2  Ann.  Cas.  265,  25  S.  Ct.  172,  49  U.  S. 
(L.  ed.)  390).  These  and  similar  decisions 
have  all  been  rendered  in  an  effort  of  the 
courts  to  protect  alimony  and  prevent  it 
from  being  perverted  even  by  the  wife  from 
the  purposes  for  which  it  was  intended. 

But  alimony  is  not  a  personal  claim  in 
the  same  sense  that  a  cause  of  action  for 
slander  or  assault  is  personal.  It  is  personal 
in  a  sense  that  it  is  a  provision  made  by 
tlie  court  in  favor  of  the  wife  for  her  main- 
tenance and  support,  and  cannot  be  diverted 
from  that  purpose.  It  takes  the  place  of 
the  husband's  liability  which  ended  with  the 
divorce.  If  there  had  been  no  divorce  the 
husband's  liability  would  have  continued 
while  the  marital  relation  existed,  and  lia- 
bility on  the  judgment  should  continue  to 
the  same  extent.  Therefore,  the  alimony 
sued  for  in  this  action,  which  accrued  prior 
to  the  death  of  the  wife,  was  not  a  personal 
claim  that  died  with  her,  but  a  right  which 
survived  in  favor  of  her  personal  representa- 
tives. To  hold  otherwise  would  be  to  defeat 
the  object  of  the  law  and  seriously  impair 
the  value  of  the  decree  in  the  ^wife's  favor 
by  depriving  her  of  the  credit  which  slie 
would  have  to  obtain  means  of  support. 

Though  the  court  regards  a  judgment  for 
alimony  as  ^property  of  a  peculiar  species, 
which  needs*  tlie  protection  of  the  court,  still 
it  is  a  judgment  rendered  after  a  verdict 
or  decision  imposing  a  liability  on  the  hus- 
band to  pay  a  particular  amount  of  money, 
and  it  does  not  abate  until  its  purpose  ia 
accomplished,  any  more  than  any  other  judg- 
ment for  money.  (Carr  v.  Rischer,  119  N. 
Y.  117,  23  N.  E.  296.) 

We  are  not  concerned  on  this  motion  with 
any  defense  which  the  defendants  may  have 
to  the  judgment  of  1867,  other  than  the  one 
that  the  liability  thereby  created  for  alimony 
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in  arrears  does  not  survive  the  wife's  death. 
Tlie  notice  of  motion  includes  a  motion  to 
strike  out  the  name  of  the  defendant  Kastus 
S.   Ransom  because  he  is  dead. 

[561]  I  recommend  that  the  plaintiff's  mo- 
tion be  granted,  both  as  to  substituting  the 
executor  as  plaintiff  and  striking  out  the 
name  of  Ransom  as  a  defendant,  without 
costs. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Collin, 
Hogan,  Cardozo  and  Seabury,  JJ.,  concur. 

Motion  granted. 


VOTE. 

I*lf e  of  Decree  for  Permanent  Alimony* 

It  is  the  purpose  of  the  present  note  to 
review  the  recent  cases  passing  on  the  life 
of  a  decree  for  permanent  alimony.  The 
earlier  cases  are  discussed  in  the  notes  to 
Lemert  v.  Lemert,  2  Ann.  Cas.  914,  and 
Harding  v.  Harding,  102  Am.  St.  Rep.  694. 

Th8  rule  that  in  the  absence  of  a  specific 
statute  governing  decrees  for  alimony,  the 
life  of  such  a  decree  is  the  same  as  that  of 
an  ordinary  money  judgment,  where  the  stat- 
ute governing  judgments  in  general  is  con- 
strued to  embrace  decrees  for  alimony,  was 
sustained  in  Dreyer  v.  Dickman,  131  Mo. 
App.  660,  111  S.  W.  616,  wherein  it  wa«  said: 
**A  judgment  for  permanent  alimony  is 
supposed  to  stand  for  the  support  of  the 
wife  during  the  lifetime  of  both  parties,  un- 
less it  is  otherwise  provided  in  the  decree  or 
by  subsequent  modification.  Nevertheless, 
such  a  judgment  must  be  subject  to  the 
incidents  of  other  judgments,  except  in  so 
far  as  the  statutes  otherwise  provide  by  ex- 
pression or  implication.  Certain  remedies 
to  enforce  payment  of  alimony,  such  as  re- 
quiring the  husband  to  give  security  for 
its  payment,  are  allowed  by  the  statute,  and 
these  remedies  do  not  obtain  in  the  case  of 
ordinary  judgments.  But  there  is  no  statute 
which  takes  a  judgment  for  alimony  from 
year  to  yealr  out  of  the  statute  confining  tlie 
issuance  of  executions  on  judgments  to  ten 
years  from  their  date.  An  ample  remedy  is 
provided  in  favor  of  the  wife,  by  a  revival 
of  her  judgment  by  scire  facias  before  ten 
years  have  elapsed  and  from  one  ten-year 
period  to  another.  That  there  may  be  suc- 
cessive revivals  to  keep  a  judgment  alive  so 
that  an  execution  will  issue  on  it  after  it 
has  run  more  than  ten  years  was  decided 
bv  the  supreme  court  in  Goddard  v.  Delaney, 
181  Mo.  664,  80  S.  W.  886.  It  is  true  a 
judgment  like  this  one  is  of  a  continuing 
character;  but  we  see  no  reason  why  it  is 
not  essential  to  revive  it  in  order  that  it 
may  be  enforced  by  execution  after  ten  years, 
just  as  in  the  case  of  other  judgments.    We 


have  found  no  decision  directly  in  point;  but 
that  judgments  for  alimony  are  attended 
with  the  incidents  of  other  judgmenta,  except 
so  far  as  modified  by  statute,  was  remarked 
by  the  supreme  court  in  Biffle  v.  Pullam,  114 
Mo.  60,  53,  21  S.  W.  460." 

A  decree  for  alimony  has  been  held  to 
terminate  on  the  reconciliation  of  the  parties. 
See  McCaddin  v.  McCaddin,  116  Md.  667,  82 
Atl.  564;  Henrie  v.  Henrie,  71  W.  Va.  131, 
76  S.  E.  837. 

Alimony  is  personal  and  a  decree  therefor 
is  not  a  charge  against  the  husband's  estate, 
but  ceases  on  the  death  of  either  spouse. 
Stone  V.  Duffy,  219  Mass.  178,  106  N.  £. 
595;  Barnes  v.  Klug,  129  App.  Div.  192,  113 
N.  Y.  S.  325;  Lally  v.  Lally,  162  Wis.  66, 
138  N.  W.  651.  See  also  McCaddin  v.  Mc- 
Caddin, 116  Md.  567,  82  Atl.  654;  Emerson 
v.  Emerson,  120  Md.  684,  87  Atl.  1033.  But 
in  Stone  v.  Bayley,  76  Wash.  184,  134  Pac. 
820,  48  L.R.A.fN.S.)  429,  an  alimcmy  decree 
providing  for  the  support  of  a  minor  child 
was  held  to  survive  the  death  of  the  father 
during  the  child's  minority.  In  Creyta  v. 
Creyts,  143  Mich.  376,  106  N.  W.  1111,  114 
Am.  St.  Rep.  656,  12  Detroit  Leg.  N.  1039, 
it  was  held  under  a  statute  authorizing  the 
court  to  make  a  decree  for  alimony  a  charge 
on  property  that  the  payment  of  an  allow- 
ance for  the  support  of  a  child  may  be  made 
a  charge  on  the  husband's  property,  and  is 
not  terminated  by  his  death. 

In  the  reported  case  it  is  held  that  arrears 
of  alimony  survive  the  death  of  the  wife  and 
are  not  personal  in  the  sense  that  the  claim 
ceases  on  the  death  of  the  wife.  This  de- 
cision decides  a  much  mooted  point  in  New 
York  and  directly  overrules  Favershain  v. 
Faversham,  161  App.  Div.  621,  146  X.  Y.  S. 
669,  wherein  it  was  held  that  a  claim  for 
alimony  was  entirely  personal,  and  was 
terminated  by  the  death  of  the  wife.  In 
Oerein  v.  Michie,  122  Ky.  260,  91  S.  W. 
252,  28  Ky.  L.  Rep.  1193,  there  was  dictum 
contrary  to  the  decision  in  the  reported  case. 

A  husband's  estate  is  liajble  for  alimony 
which  has  accrued  at  the  time  of  his  death. 
Mcllroy  v.  Mcllroy,  208  Mass.  458,  Ann. 
Cas.  1912 A  934,  94  N.  £.  696;  Stone  v. 
Duffy,  219  Mass.  178,  106  N.  £.  595;  Martin 
V.  Thison,  153  Mich.  616,  116  N.  W.  1013. 
126  Am.  St.  Rep.  537,  18  L.R.A.(N.S.)  257. 
In  Coffman  v.  Finney,  65  Ohio  St.  61,  61 
K  E,  155,  55  L.R.A.  794,  wherein  it  appcare^l 
that  a  divorced  wife  obtained  a  judgment 
for  alimony  in  gross  and  both  parties  die<l 
during  the  pendency  of  an  appeal,  it  was  held 
that  the  wife's  claim  survived  the  death  of 
both  parties  and  was  a  lien  against  the  hus- 
band's estate.  To  substantially  the  same 
effect  see  Dinet  v.  Figenmann,  80  111.  274. 
In  Montgomery  v.  Offutt,  136  Ky.  157,  123 
S.  W.  676,  it  was  held  that  the  enforcement 
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of  arrears  of  alimony  against  the  husband's 
estate  was  discretionary,  but  the  failure  to 
enforce  the  judgment  in  the  husband's  life- 
lime  being  satisfactorily  explained  payment 
from  the  estate  was  allowed. 

It  has  been  held  that  alimony  may  begin 
a!,  tl»e  time  of  the  decree.  Reynolds  v. 
Reynolds,  72  W.  Va.  349,  361,  78  8.  E.  360. 
In  that  case  it  was  said:  "The  mandate 
fixed  no  time  from  which  alimony  should 
begin  to  run.  That  point  was  not  adjudicat- 
ed by  tliis  court.  It  was  therefore  left  to 
the  discretion  of  tlie  chancellor.  He  had  the 
right  to  make  the  alimony  relate  back  to  the 
time  of  that  decree.  *The  time  of  allowance 
(of  alimony),  like  the  question  of  amount, 
is  in  the  discretion  of  the  court,  and  may, 
according  to  some  authorities,  be  made  to 
relate  back  to  the  comencement  of  the  suit.' 
3  Enc.  L.  &  P.  136;  14  Cyc.  788.  The  su- 
preme court  of  Georgia  held  that  it  was  prop- 
er and  usual  to  make  it  relate  back  to  the 
commencement  of  suit.  Swearingen  v.  Swear- 
ingen,  19  Ga.  266.  See  also  Gay  v.  Gay, 
146  Cal.  237,  79  Pac.  885.  But  it  is  only 
necessary  for  us  to  decide  that  it  was  proper 
to  make  allowance  begin  at  the  date  of  the 
decree  of  divorce,  and  that  is  all  we  now 
decide."  But  in  Swallow  v.  Swallow,  84  N. 
J.  Eq.  411,  93  Atl.  885,  alimony  was  held 
to  run  from  the  time  that  a  petition  was 
made  for  it  and  not  necessarily  from  the 
time  of  the  final  decree  of  divorce. 

A  judgment  for  alimony  providing  for 
monthly  payments,  by  a  county  court  whose 
jurisdiction  did  not  exceed  $2,000,  has  been 
held  to  terminate  when  the  sum  of  the  month- 
ly payments  had  reached  $2,000.  Prewitt  v. 
Prewitt,  56  Colo.  174,  139  Pac.  1. 
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Beteotives  —  Bond  •£  Private  Betectlve 
— '  Right  •£  Third  Perion  to  Sue. 

Under  Rev.  Laws,  c.  108,  §§  36,  37,  re- 
spectively, providing  for  the  licensing  of  pri- 
vate detectives  and  the  giving  of  a  bond  for 
the  proper  discharge  of  the  services  which 
they  may,  by  virtue  of  such  licenses,  have, 
making  it  a  misdemeanor  to  engage  In  the 
business  of  private  detective  work  without 


license,  the  bond  is  solely  for  the  benefit  of 
the  detective's  employees,  and  a  third  person, 
with  no  contractual  relations  with  the  detec- 
tive, cannot  recover  against  his  bondsman. 
[See  note  at  end  of  this  case.] 

On  report  from  Superior  Court,  Suffolk 
county:     Hall,  Judge. 

Action  on  bond.  Thomas  B.  Frost,  plain- 
tifi',  and  American  Surety  Company,  defend- 
ant. Case  reported  for  determination  by  Su^ 
preme  Judicial  Court.  The  facts  are  stated 
in  the  opinion.     Judokent  fob  defendant. 

8amU€l  L.  Bailen  and  Frank  Leverani  for 
plaintifif. 

Herbert  L.  Baker  and  Rufu$  B.  Skinner 
for  defendant. 

[295]  Bralet,  J. — The  defendant  is  the 
surety  on  a  bond  given  under  R.  L.  c.  108, 
§  36,  by  a  licensed  private  detective,  and, 
judgment  having  been  obtained  against  the 
principal  for  trespass,  assault  and  slander, 
the  bond  has  been  put  in  suit  for  the  benefit 
of  the  plaintiff,  the  judgment  creditor. 

The  first  statutory  reference  to  private  de- 
tectives appears  in  the  St.  of  1879,  c.  305, 
§§  7,  8,  entitled  "An  Act  to  constitute  a  dis- 
trict police,  and  to  abolish  the  State  detective 
force,"  re-enacted  without  change  in  Pub. 
Sts.  c.  103,  §§  7,  8,  and  in  R.  L.  c.  108,  §§ 
36,  37.     See  Com.  v.  Connolly,  97  Mass.  501. 

[296]  It  is  made  a  misdemeanor  punish- 
able by  fine  or  imprisonment  or  both,  for 
any  citizen  to  engage  in  the  general  business 
of  a  private  detective  without  having  obtained 
a  license  from  the  public  authorities  author- 
ized to  grant  it.  While  the  statute  expressly 
provides  that  the  licensee  shall  not  be  clothed 
with  the  power  and  authority  of  constables 
or  police  officers,  the  purpose  for  which  the 
license  is  granted  is  to  enable  him  "to  act 
as  a  private  detective  for  the  detection,  pre- 
vention and  punishment  of  crime." 

It  is  for  the  licensing  board  to  pass  upon 
the  competency  and  integrity  of  the  appli- 
cant and  while  by  the  proviso  he  is  not 
ranked  with  public  officials  entrusted  with 
the  conservation  of  the  public  peace,  yet,  in 
the  accepted  meaning  of  the  words,  he  is 
designated  as  a  person  unofficially  engaged 
in  obtaining  secret  information  for  the  use 
and  benefit  of  those  who  choose  to  employ  him 
and  to  pay  his  compensation.  State  v.  Ben- 
nett, 102  Mo.  356,  14  S.  W.  865,  10  L.R.A. 
717.  The  license  enables  him  to  engage  in 
a  business  which,  if  unlicensed,  is  prohibited, 
and,  as  a  precedent  condition  to  granting  the 
license,  a  bond  with  sureties  to  be  approved 
by  the  licensing  board  is  required,  running 
to  the  treasurer  of  the  municipality  with  a 
condition  that  the  licensee  will  properly  dis- 


684 


CITS  THIS  VOL.  ANN.  CAS.  1917A. 


charge  "the  services  whick  lie  may  perform 
by  virtue  of  such  license."  The  "services" 
obviously  are  the  services  rendered  in  "the 
detection,  prevention  and  punishment  of 
crime"  under  his  employment  by  private  per- 
sons who  generally  desire  to  obtain  evidence 
enabling  them  to  support  or  defend  civil  ac- 
tions  or  criminal  prosecutions  successfully. 

But  a  private  detective,  under  the  statute, 
is  to  be  distinguished  from  a  sheriff  or  con- 
stable, who  is  required  to  give  bond  condi- 
tioned for  the  faithful  performance  of  their 
duties.  R.  L.  c.  25,  §§  88,  90;  c.  23,  §§  1,  8. 
These  officers  are  charged  with  the  perform- 
ance of  public,  not  servile,  duties  and  for 
tortious  acts  done  under  color  of  their  office 
the  person  aggrieved  may  put  their  official 
bond  in  suit.  Skinner  v.  Phillips,  4  Mass. 
68;  Lowell  V.  Parker,  10  Mete.  (Mass.)  309, 
43  Am.  Dec.  436;  Cambridge  v.  Foster,  195 
Mass.  411,  416,  81  N.  £.  278.  A  private 
detective,  however,  performs  no  official  serv- 
ice and  he  owes  no  duty  except  to  the  person 
who  employs  him.  The  relation  is  that  of 
master  and  servant,  and  the  bond  is  for  the 
protection  of  the  employer  alone,  who  is  re- 
sponsible for  the  detective's  [297]  acts  of 
malfeasance.  If  the  condition  of  the  bond  is 
to  be  so  enlarged  as  to  be  analagous  to  the 
condition  of  a  constable's  bond  and  the  bene- 
fit of  the  bond  extended  to  all  those  who  may 
suffer  by  a  breach,  it  should  be  done  by  legis- 
lative enactment. 

In  the  opinion  of  a  majority  of  the  court, 
the  statute,  as  it  now  stands,  restricts  the 
bond  to  the  protection  of  the  employer,  and 
by  the  terms  of  the  report,  judgment  is  to 
be  .entered  for  the  defendant. 

So  ordered. 


NOTB. 

PrlTate  BeteetiTes* 

Nature  of  Occupation,  684. 

Regulation  and  Licensing,  684« 

Compensation  and  Lien,  685. 

Civil  Liability,  686. 

Liability  of  Employer,  687. 

Criminal  Liability,  588. 

Competency  and  Weight  of  Testimony,  589. 

Nature  of  Oocttpation* 

A  private  detective  is  not  a  public  officer. 
Schultz  V.  Frankfort  Marine,  etc.  Ins.  Co. 
151  Wis.  537,  139  N.  W.  386,  43  L.R.A.(N.S.) 
520.  See  also  the  reported  case.  And  it 
has  been  held  that  a  private  detective  is  not 
a  person  in  authority  so  as  to  exclude  evidence 
of  a  confession  made  to  him.  U.  S.  v.  Stone, 
8  Fed.  232;  Early  v.  Com.  86  Va.  921,  11 
S.  £.  795.    But  in  Lehon  v.  Atlanta,  16  Ga. 


App.  64,  84  S.  E.  608,  it  was  said  that  a 
detective  is  in  essence  a  quasi  peace  officer. 
In  People  v.  Weiler,  179  N.  Y.  46,  1  Ann. 
Cas.  155,  71  N.  E.  462,  it  was  said  that  the 
vocation  of  private  detective  is  one  that  u 
recognized  and  regulated  by  law. 

ReguUUiim  and  Licensing, 

Statutes  and  ordinances  regulating  the 
business  of  private  detectives  and  requiring 
them  to  be  licensed  have  generally  been  held 
to  be  valid.  Lehon  v.  Atlanta,  16  Ga.  App. 
64,  84  S.  £.  608;  State  v.  Bennett,  102  Mo. 
356,  14  S.  W.  865,  10  L.R.A.  717;  Fox  v. 
Smith,  123  App.  Div.  369,  108  N.  Y.  S.  181, 
reversed  197  N.  Y.  527,  90  N.  E.  1158 ;  In  re 
Armour,  1  Pa.  Dist.  620.  The  court  in  Lehon 
V.  Atlanta,  supra,  in  an  official  headnote 
stated  one  ground  on  which  the  right  of  a 
municipality  to  regulate  private  detectives 
rests  as  follows:  "Whatever  may  be  the 
terms  or  purposes  of  his  employment,  a  de- 
tective is  in  essence  a  quasi  peace  officer, 
and  the  relinquishment  of  the  exercise  of  the 
right  to  supervise  and  regulate  the  conduct 
of  a  detective  on  the  part  of  a  municipality 
would  amount,  pro  tanto,  to  the  surrender 
or  abrogation  of  appropriate  municipal  func- 
tions." 

But  in  one  or  two  instances  statutes  relat- 
ing to  the  licensing  of  private  detectives  have 
been  held  to  be  invalid  because  of  an  un- 
constitutional grant  of  powers  to  those  li- 
censed. Swincher  v.  Com.  72  S.  W.  306,  24 
Ky.  L.  Rep.  1897;  Abels  v.  Ingham  County, 
42  Mich.  526,  4  K.  W.  206.  Thus  in  the 
case  first  cited  the  court,  in  holding  invalid 
an  act  of  the  legislature  incorporating  a  de- 
tective agency,  said:  "Under  the  charter  of 
this  corporation,  the  members  thereof  shall 
give  a  bond  before  the  county  court  clerk, 
to  be  approved  by  the  judge  of  the  county 
court,  and  take  an  oath  to  faithfully  perform 
the  duties  of  their  office;  and  a  certificate 
of  this  qualification,  it  is  provided,  shall  be 
sufficient  evidence  of  the  authority  of  the 
members  of  this  association  to  make  arrests 
and  imprison  persons,  not  only  in  the  city  of 
Louisville,  but  in  any  part  of  the  state,  and 
to  register  the  prisoners  with  the  jailer  or 
prison-house  keeper,  and  to  report  the  fact 
within  a  reasonable  time  thereafter,  and  the 
names  of  the  persons  arrested,  charge  against 
them,  and  the  name  of  the  arresting  officer; 
and  a  warrant  is  not  required.  The  only 
qualification  by  this  act  required  of  a  mem- 
ber, to  authorize  him  to  exercise  these  un- 
usual powers,  is  that  he  shall  be  able  to  read 
and  write  the  English  language  intelligently. 
There  is  but  one  disqualification,  and  that  is 
that  he  shall  not  be  a  person  who  has  been 
convicted  of  a  felony  and  not  pardoned.  He 
may  have  been  convicted  of  a  felony,  but  if 
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pardoned  he  may  be  a  member  of  this  asso- 
ciation. He  is  not  required  to  be  a  resident 
of  the  city,  county,  or  state;  nor  is  he  re- 
•quired  to  be  twenty-one  years  of  age,  or  a 
■citizen  of  the  United  States,  but  may  be  an 
alien,  owing  no  allegiance  to  either  the  Unit- 
ed States  or  the  commonwealth  of  Kentucky. 
Moral  character  is  not  a  requisite.  There  is 
no  limit  on  the  time  a  member  of  this  or- 
ganization shall  discharge  the  powers  at- 
tempted to  be  given  him.  For  all  the  act 
provides  to  the  contrary,  he  may  hold  his 
position  for  life.  There  is  no  limitation, 
•even,  that  he  shall  hold  his  position  during 
good  behavior.  In  our  opinion,  the  legisla- 
ture could  not  constitutionally  grant  such  ex- 
traordinary powers  to  private  citizens  as  is 
here  attempted."  In  Abels  v.  Ingham  County, 
42  Mich.  626,  4  N.  W.  206,  a  statute  au- 
thorizing the  incorporation  of  companies  for 
the  detection  and  apprehension  of  horse 
thieves  and  other  felons  and  giving  the  mem- 
bers thereof  "the  protection,  rights,  and  priv- 
ileges of  constables*'  was  held  to  be  invalid, 
the  court  saying:  "It  can  hardly,  we  think, 
be  seriously  contended  that  any  individuals 
•can  thus  be  authorized  to  elect  themselves 
public  officers  and  assume  authority  over  the 
regular  police  force  of  the  state.  However 
honestly  and  beneficially  the  power  might 
be  exercised  generally,  the  fact  could  not 
be  concealed  or  disguised  that  the  authority 
is  as  susceptible  of  a  felonious  use  as  an 
honest  one,  and  that  the  criminal  classes  can 
as  easily  organize  under  it  for  the  purpose 
of  employing  the  machinery  of  the  law  in 
their  schemes  as  can  law-abiding  citizens  for 
the  purpose  of  punishing  wrongs.  If  the  acts 
referred  to  are  valid  to  the  full  extent,  the 
persons  associating  are  to  all  intents  and 
purposes  clothed  with  the  powers  of  con- 
stables for  the  arrest  of  persons  accused  of 
crime,  and  may  supersede  the  regular  officers 
in  the  performance  of  their  regular  duties. 
But  the  constitution  contemplates  that  per- 
sona clothed  with  such  powers  shall  be  select- 
ed by  the  people  in  regular  elections." 

Under  the  Pennsylvania  statute  it  is  held 
that  an  applicant  for  appointment  as  a  pri- 
vate detective,  besides  showing  his  fitness  and 
•character,  must  show  the  necessity  for  the 
appointment.  Bartolemeo's  Application,  22 
Pa.  Dist.  502.  See  also  Burnett's  Applica- 
tion, 17  Pa.  Co.  Ct.  394,  5  Pa.  Dist.  3.  Com- 
pare Smith's  Petition,  5  Pa.  Dist.  465. 

CiMtipenaation  atid  Lien, 

In  For sy the  v.  Murnane,  113  Minn.  181, 
129  N.  W.  134,  it  was  held  that  a  detective 
employed  by  a  railroad  was  not  entitled  to 
share  in  a  reward  offered  by  his  employer 
for  the  arrest  of  a  criminal. 

In  McClain  v.  Lawrence  County,  14  Pa. 
Super.   Ct.   273,   it  was  held   that  under   a 


statute  authorizing  licensed  detectives  to 
serve  warrants  in  criminal  cases,  a  county 
was  liable  to  a  licensed  detective  for  fees 
for  serving  a  warrant  of  arrest  and  a  com- 
mitment issued  to  him  by  a  justice  of  the 
peace  in  a  felony  case.  It  was  also  held  , 
that  he  was  entitled  to  the  fees  independent- 
ly of  the  statute  on  the  principle  which  per- 
mits the  taxation  of  an  officer's  fee  for  the 
service  of  a  subpoena  by  a  private  person. 
Compare  Kerschner  v.  Berks  County,  8  Pa. 
Co.  Ct.  347;  Hamlin  v.  Berks  County,  8  Pa. 
Co.  Ct.  462. 

In  Fox  v.  Smith,  123  App.  Div.  369,  108  N. 
Y.  S.  181,  it  was  held  that  a  statute  for- 
bidding a  person  to  engage  "in  the  business 
of  private  detective  for  hire  or  reward,  or 
advertise  such  business  to  be  that  of  detective 
or  as  conducting  a  detective  agency,  without 
having  first  obtained  a  license  so  to  do" 
prevented  a  recovery  by  an  unlicensed  detec- 
tive for  the  value  of  his  services  performed 
under  a  contract,  although  it  appeared  that 
the  plaintiff  had  no  office,  conducted  no  agen- 
cy or  bureau,  and  it  was  not  shoMii  that  he 
had  been  engaged  in  the  business  of  a  private 
detective  or  had  advertised  the  business.  But 
that  case  was  reversed  on  appeal  by  a  memo- 
randum decision.  Fox  v.  Smith,  197  N.  Y. 
627,  90  N.  E.  1158. 

In  Manufacturers',  etc.  Inspection  Bureau 
V.  Everwear  Hosiery  Co.  162  Wis.  73,  Ann.  Cas. 
1914C  449,  138  N.  W.  624,  42  L.R.A.(N.S.) 
847,  the  plaintiff  sought  to  recover  the  value 
of  services  performed  under  a  contract  re- 
quiring the  plaintiff  to  render  secret  service 
*'to  the  defendant  in  and  about  the  plant  of 
said  defendant,  .  .  .  for  the  purpose  of 
detecting  acts  of  larceny  and  embezzlement 
of  the  goods  in  the  factory  of  said  defendapti 
to  apprehend  the  person  or  persons  guilty 
thereof,  to  report  the  same  to  the  defendant 
and  to  produce  to  this  defendant  or  its  of- 
ficers the  person  or  persons  guilty  of  such 
acts  with  the  stolen  goods  in  their  posses- 
sion." The  amount  of  the  payment  was  de- 
pendent on  the  success  of  the  investigation  by 
the  plaintiff.  The  court  in  reversing  a  judg- 
ment for  the  plaintiff  said:  *'It  is  not  neces- 
sary that  the  contingency  upon  which  the 
compensation  of  the  promisee  rests  should 
be  the  winning  of  a  lawsuit.  Any  other  con- 
tingency that  would  have  the  same  effect  in 
instigating  false  charges  or  in  inducing  the 
promisee  to  stretch  his  evidence  up  to  a 
given  mark  in  order  to  get  his  pay  would  be 
the  same  in  principle.  Here  the  service  is 
to  be  secret,  the  act  discovered  must  con- 
stitute larceny  or  embezzlement,  the  person 
accused  must  be  apprehended  and  brought 
before  the  officers  of  the  defendant,  and  there 
must  be  proof  that  the  stolen  goods  are  in 
his  possession.  If  there  were  no  fee  contin- 
gent upon  success,  but  a  regular  compensa- 
tion, there  could  be   no  illegality  abput  it. 
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It  is  the  contingent  nature  of  the  compensa- 
tion, and  its  tendency  to  induce  false  charges 
and  all  the  fraud  and  trickery  of  the  private 
detective  business  that  prima  facie  stamps 
this  contract  with  illegality.  It  follows  that 
the  judgment  should  be  reversed  and  the 
cause  remanded  for  a  new  trial." 

In  general  as  to  the  legality  of  contracts  to 
procure  testimony  see  the  notes  to  Hughes  v. 
MuUins,  13  Ann.  C'as.  209;  Neece  v.  Joseph, 
Ann.  Cas.  1912A  666;  Manufacturers',  etc. 
Inspection  Bureau  v.  Everwear  Hosiery  Co. 
Ann.  Cas.  1914C  449,  and  Wood  v.  Casser- 
leigh,  97  Am.  St.  Rep.  138. 

In  Hoffman  y.  Barthelmess,  63  Ga.  769,  36 
Am.  Rep.  129,  it  appeared  that  after  the 
theft  of  the  plaintiff's  watch,  the  defendant, 
who  was  a  detective,  offered  to  arrest  the 
thief  and  recover  the  property,  if  possible, 
for  a  certain  consideration,  and  the  offer  was 
accepted  by  the  plaintiff.  In  the  meantime 
the  thief  had  consigned  the  property  to  its 
rightful  owner  by  express,  but  before  it  was 
delivered  to  the  owner  the  thief  was  arrested 
without  a  warrant  by  the  detective  and  per- 
suaded by  him  to  give  an  order  for  the  return 
of  the  property,  the  possession  of  which  was 
then  given  to  the  defendant.  The  court  in 
holding  that  the  defendant  had  no  lien  for 
his  services  on  the  property  said:  "Assum- 
ing that  the  defendant  would  have  had  a 
valid  lien  upon  the  property  in  his  possession 
for  services  rendered,  if  that  possession  had 
been  lawfully  obtained,  yet  in  this  case  his 
possession  of  the  property  as  against  the 
plaintiff  was  not  lawfully  obtained,  and 
therefore  he  had  no  possession  of  the  prop- 
erty on  which  his  lien  for  the  services  claimed 
by  him  could  be  based.  The  property  had 
been  shipped  and  consigned  to  the  plaintiff 
by  Mathews  before  the  defendant  had  arrest- 
ed him,  and  plaintiff  would  have  received  it 
but  for  the  manipulating  process  of  the  de- 
fendant with  Mathews  in  arresting  and  im- 
prisoning him  without  any  legal  authority, 
and  thus  procuring  an  order  from  him  for 
the  return  of  the  property  so  aa  to  enable 
him,  the  defendant,  to  get  it  into  his  posses- 
aion,  which  he  had  never  had  before.  Posses- 
sion of  property  obtained  in  that  way  is  not 
the  kind  of  possession  upon  which  a  lien  can 
be  asserted  for  services  claimed  to  be  due  in 
•obtaining  that  possession  as  against  the 
plaintiff's  right  of  possession,  in  view  of  the 
facts  disclosed  by  the  record  in  this  case.'' 

Civil  lAahility. 

Tlie  reported  case  holds  that  a  bond  re- 
quired by  statute  to  be  given  by  a  licensed 
private  detective  is  for  the  protection  of  his 
employer  alone,  and  consequently  a  third  per- 
son who  has  recovered  a  judgment  against  a 
private  detective   for  trespass,   assault   and 


slander  committed  in  the  course  of  his  em- 
ployment cannot  recover  on  the  bond. 

In  Pinkerton  v.  Martin,  82  111.  App.  589, 
a  private  detective  was  held  to  be  liable  on 
facts  stated  in  the  opinion  of  th«»  court  as 
follows:     ''It  appears  from  the  evidence  that 
some  time  in  the  fall  of  1893,  a  creamery 
factory  at  St.  Charles  operated  by  Chuning 
Brothers   was   destroyed  by   fire   which   was 
suspected  to  be  the  work  of  an  incendiary. 
That  appellant,  who  was  carrying  on  a  detec- 
tive  agency    in    Chicago,   was   employed  by 
parties  interested  in  the  creamery  property 
to  ferret  out  the  suspected  crime  and  arrest 
the  criminals  it  found.    The  suspicion  of  tiie 
detectives  in  the  employ  of  appellant,  for  some 
reason,  appears  to  have  fallen  upon  the  Chun- 
ings,  and  appellee  being  thought  to  have  some 
connection  with  them  and  to  know  something 
of  the  alleged  crime,  it  seems  to  have  been 
determined   to  get   him   into   Chicago,  have 
him  arrested  on  a  charge  of  having  committed 
the  crime,  and  then  get  him  into  appe11ant*s 
'sweat  box'  to  extort  from  him  his  supposerl 
knowledge  of  the  guilty  parties.     In  pursu- 
ance of  this  scheme,  we  think  the  evidence 
shows  appellee  was  decoyed  into  Chicago  by  a 
ruse,  devised  by  appellant,  his  superintend- 
ent or  employees,  and  there  arrested  upon  a 
warrant  issued  by  a  justice  of  the  peace  of 
Cook  county,  on  complaint  charging  a  crime 
committed  by  appellee  in  Kane  county,  said 
Charles  Mitchell,  an  employee  of  appellant, 
being  specially  deputized  to  make  the  arresL 
Mitchell  found  appellee  at  the  Chicago  Opera 
House  Block,  where  he  had  been  decoyed  on  a 
pretense  of  meeting  a  person  calling  himself 
Hines,  but  who  was  in  fact  Devereaux,  ap- 
pellant's superintendent,  and  was  there  ar- 
rested.    Instead   of   taking   appellee   to  the 
office  of  the  justice,  as  commanded  by  the 
warrant,  Mitchell  lock  him  to  the  Pinkerton 
office.     .     .     .    During  the  time  appellee  was 
being  held  in  custody,  appellant  visited  him 
personally    on    several    occasions,     and    by 
threats  and  intimidation,  tried  to  induce  him 
to  tell  all  appellant  claimed  appellee  knew 
about  the  fire.    Appellee  further  swears  that 
during  the  two  weeks  he  was  kept  in  custody 
at  the  Pinkerton  offices,  he  was  in  constant 
confinement.    That  at  night  his  clothes  were 
all  taken  from  him  and  locked  in  a  closet  and 
that    on    four    different    occasions    he    was 
chained  and  shackled  to  the  bed  by  the  per- 
sons having  him  in  charge.    .    .    .    For  two 
weeks  appellee  was  kept  in  close  confinement 
without  an  opportunity  of  letting  his  friends 
know  where  he  was.     .     .     .     Subsequently, 
on  the  same  evening,  one  of  appellant's  em- 
ployees took  appellee  to  Geneva  where,  for 
the   first   time,   regular   process   was    issued 
for  his  arrest ;  he  was  afterward  indicted,  and 
after    three   terms    of    court   had   passed  at 
each  of  which  he  demanded  a  trial  the  in- 
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dictment  against  him  waa  nolle  prossed  and 
no  further  proceed inga  were  had  against 
him."  It  was  held  that  the  defendant  could 
not  escape  liability  on  the  ground  that  he 
did  not  specifically  order  the  outrages  on  the 
plaintiff.  It  was  also  held  that  the  conten- 
tion that  there  was  no  proof  of  express  mal- 
ice or  want  of  probable  cause  could  not  be 
sustained,  the  court  saying:  "Under  these 
circumstances  the  law  implies  malice^  and 
probable  cause  would  furnish  no  justifica- 
tion." 

In  Schultz  V.  Frankfort  Marine,  etc.  Ins. 
Co.  161  Wis.  537,  139  N.  W.  386,  43  L.R.A. 
(N.S.)  520,  the  court  in  holding  that  "rough 
shadowing^'  by  a  detective  was  an  actionable 
wrong  said:  "Rough  shadowing  means  that 
those  engaged  in  so  doing  are  not  obliged  to 
conceal  the  fact  that  the  subject  of  surveil- 
lance is  being  shadowed  or  followed,  but  it  is 
done  so  openly  that  the  subject  or  the  gen- 
eral public  or  both  may  know  of  it.  The 
employees  of  the  detective  agency  were  told 
by  defendant  Gordon  to  do  open  or  rough 
shadowing  in  this  case,  as  he  states,  upon 
the  presumption  that  plaintiff  would  know 
]ie  was  being  shadowed  and  it  would  have 
the  moral  effect  on  him  of  keeping  him  in 
town.  .  .  .  Omitting  for  the  present  all 
alleged  acts  of  trespass  or  evesdropping  and 
all  alleged  threats  and  slanderous  words  and 
all  alleged  restraint  of  plaintiff's  liberty,  is 
any  personal  right  violated  by  openly  and 
publicly  following  and  watching  one?  To  pub- 
lish of  and  concerning  a  person  words,  pic- 
tures, or  signs  which  have  a  tendency  to 
bring  that  person  into  public  disrepute  or 
into  public  ridicule,  contempt,  and  disesteem 
is  an  actionable  wrong  to  his  reputation. 
.  .  .  It  can  scarcely  be  doubted  that  the 
publication  of  a  cartoon  showing  the  plain- 
tiff followed  and  watched  by  detectives,  who 
pursue  and  watch  him  by  day  and  stand 
guard  on  the  sidewalk  in  front  of  his  house 
at  night,  would,  .  .  .  be  an  actionable 
libel — an  injury  to  plaintiff's  reputation. 
How  then  can  it  be  said  that  the  acta  which 
the  picture  represents,  accompanied  with 
equal  publicity,  do  not  constitute  an  injury 
to  reputation?  Can  we  say  they  are  action- 
able when  represented  by  picture  but  non- 
actionable  when  actually  committed?  It 
must  be  conceded  that  to  publicly  proclaim 
one  suspect,  to  publicly  charge  that  he  de- 
serves watching  and  that  he  is  being  followed 
and  watched,  does  subject  him  to  public  dis- 
repute, ridicule,  and  contempt.  If  so,  the 
acts  here  complained  of  are  the  analogue  of 
libel  except  the  writing,  printing,  and  pass- 
ing around.  But  these  elements  are  supplied 
by  the  public,  notorious,  and  continued  char- 
acter of  the  surveillance.  We  must  hold  that 
rough  or  open  shadowing  as  here  described 
and  defined  is  an  unlawful  act  resulting  in 


legal  injury  to  the  reputation  of  the  person 
who  is  the  object  of  such  attentions.  Actual 
pursuit  and  public  surveillance  of  person  and 
home  are  suggestive  of  criminality  fatal  to 
public  esteem  and  productive  of  public  con- 
tempt or  ridicule.  iSo,  without  taking  up  the 
question  of  secret  surveillance,  which  is  not 
before  us,  we  are  impelled  to  hold  that  on 
this  ground  a  case  was  made  for  the  jury. 
A  conspiracy  to  libel  the  plaintiff  or  to  com 
mit  any  other  wrong  to  his  person,  reputa- 
tion, or  property  may,  when  damac;e  follows, 
be  the  subject  of  a  civil  action.  .  .  .  De- 
fendants attempt  to  justify  by  stating  that 
their  purpose  was  to  prevent  plaintiff  leav- 
ing town  until  they  had  determined  whether 
or  not  to  have  him  arrested.  This  in  itself  is 
not  a  lawful  purpose.  The  defendants  are 
not  public  officers.  So  far  as  the  enforcement 
of  the  criminal  laws  is  concerned  they  have 
no  duties  except  those  common  to  all  private 
citizens.  A  statute  of  this  state  provides: 
'Any  two  or  more  persons  who  shall  com- 
bine, associate,  agree,  mutually  undertake  or 
concert  together  for  the  purpose  of  wilfully 
or  maliciously  injuring  another  in  his  repu- 
tation, trade,  business  or  profession  by  any 
means  whatever,  or  for  the  purpose  of  ma- 
liciously compelling  another  to  do  or  per- 
form any  act  against  his  will,  or  preventing 
or  hindering  another  from  doing  or  perform- 
ing any  lawful  act  shall  be  punished,'  etc. 
Sec.  4466a,  Stats.  Preventing  or  hindering 
one  from  leaving  town  is  preventing  or  hin- 
dering him  from  doing  or  performing  a  law^- 
ful  act.  Whether  or  not  this  last  is  malici- 
ously done  is  a  question  for  the  jury.  If 
this  criminal  statute  has  been  violated  to 
the  damage  of  the  plaintiff,  a  cause  of  ac- 
tion accrued  to  him  from  such  violation." 

For  a  review  of  the  earlier  cases  discussing 
shadowing  by  a  detective,  see  the  note  to 
People  V.  Weiler,  1  Ann.  Cas.  155. 

Liability  of  Employer, 

The  employer  of  a  private  detective  is 
liable  for  a  wrongful  act  committed  by  the 
latter  within  the  scope  of  his  employment. 
Harris  v.  Louisville,  etc.  R.  Co.  35  Fed. 
116;  Grand  Rapids,  etc.  R.  Co.  v.  King,  41 
Ind.  App.  701,  83  N.  E.  778;  Schultz  v. 
Frankfort  Marine,  etc.  Ins.  Co.  151  Wis.  537, 
139  N.  W.  386,  43  L.R.A.(N.S.)  520.  Thus 
in  Grand  Rapids,  etc.  R.  Co.  v.  King,  supra, 
the  court,  in  holding  that  the  liability  of 
the  defendant  for  the  acts  of  a  detective  em- 
ployed by  him  was  sufficiently  established, 
said:  "Where  the  facts  appear,  as  they  do 
from  the  pleading  before  us,  that  Barr  was 
employed  by  appellant,  and  had  authority 
from  appellant  to  arrest  all  persons  who  had 
purloined,  stolen  or  destroyed  any  of  the 
latter's  property,  and  that  said  Barr,  while 
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BO  acting,  and  within  the  scope  and  line  of 
his  employment,  and  without  a  warrant  or 
without  any  authority  at  law,  and  without 
any  criminal  offense  being  committed  by  ap- 
pellee within  his  view  or  presence,  unlawful- 
ly, maliciously  and  by  force  seized,  arrested 
and  imprisoned  appellee  in  the  city  prison 
of  Portland,  Indiana,  and  while  so  engaged 
in  making  said  arrest  brutally  beat  and  as- 
saulted appellee,  together  with  the  allegation 
that  said  seizure  and  arrest  and  imprison- 
ment were  caused  by  the  appellant  through 
its  agents,  servants  and  detectives  while  act- 
ing within  the  scope  of  their  employment,  they 
sufficiently  show  that  the  tortious  acts  com- 
plained of,  and  which  resulted  in  damage 
to  appellee,  grew  out  of  appellant's  employ- 
ment of  Barr,  and  were  committed  by  the  lat- 
ter in  the  performance  of  his  duties  in  the 
furtherance  of  appellant's  interests,  and 
therefore  are  attributable  to  appellant.  And 
this  is  so  whether  the  wrongful  acts  were 
authorized  by  appellant  or  not."  And  in 
Schultz  v.  Frankfort  Marine,  etc.  Ins.  Co. 
151  Wis.  537,  139  N.  W.  386,  43  L.R.A.(N.S.) 
520,  the  employer  of  a  private  detective  was 
held  to  be  liable  for  "rough  shadowing*'  by 
him,  both  on  the  ground  of  conspiracy  and 
the  doctrine  of  respondeat  superior. 

The  employment  of  a  private  detective  to 
do  "detective"  work  does  not  give  him  au- 
thority to  make  arrests  so  as  to  make  his 
4?mployer  liable  for  false  imprisonment  by  the 
detective  in  the  abdebce  of  special  authority 
to  make  arrests.  Chicago,  etc.  R.  Co.  v. 
Willard,  68  111.  App.  315 ;  Kehoe  v.  Field,  141 
111.  App.  140,  affvrmed  237  111.  470,  86  N. 
E.  1054;  Grand  Rapids,  etc.  R.  Co.  v.  King, 
41  Ind.  App.  701,  83  N.  E.  778;  Penny  v. 
New  York  Cent.  etc.  R.  Co.  34  App.  Div.  10, 
53  N.  Y.  S.  1043.  Compare  Harris  v.  Louis- 
ville, etc.  R.  Co.  35  Fed.  116.  Thus  in  Penny 
V.  New  York  Cent.  etc.  R.  Co.  supra,  it  was 
said:  "There  is  no  such  settled  significance 
attached  to  the  term  'detective'  as  of  neces- 
sity imports  authority  to  arrest  criminals  or 
persons  charged  or  suspected  of  committing 
criminal  acts.  Where  the  business  of  the 
master  requires  the  performance  of  such  acts, 
and  the  employment  of  the  detective  is  in 
connection  therewith,  or  if  there  be  expecta- 
tion that  he  may  be  required  to  make  arrests 
in  the  discharge  of  the  duties  intrusted  to 
him,  liability  may  attach.  But  it  is  essential 
that  evidence  of  such  conditions  be  given 
sufficient  to  warrant  the  inference.  In  some 
cases  slight  proof  would  be  required,  depending 
in  large  measure  upon  the  business  prosecut- 
ed by  the  master,  from  which  a  jury  might 
find  the  act  to  be  within  the  scope  of  employ- 
ment. But  it  is  quite  well  known  that  the 
term  'detective'  is  applied  to  persons  in  the 
employ  of  various  individuals  and  corporations 
whose  authority  is  limited  to  the  collection 


of  evidence  and  the  performance  of  other  acts 
having  sole  reference  to  civil  litigation. 
Some  are  employed  in  the  surveillance  of  em- 
ployees suspected  of  bad  habits  and  practices 
which  unfit  them  for  retention  in  places  of 
trust  and  confidence.  There  exists  a  wide 
scope  of  employment  of  persons  called  detec- 
tives which  scarcely  has  connection  with 
crimes  or  criminals,  and  in  which  no  arrest 
of  persons  is  authorized  or  contemplated. 
Under  such  circumstances  there  would  exist 
no  authority  for  holding  the  master  respon- 
sible for  the  arrest,  detention  and  search  of 
an  individual." 

Evidence  of  the  acts  and  declarations  of  a 
detective  are  insufficient  to  establish  his  em- 
ployment by  a  person  sought  to  be  held  liable 
for  his  acts.  Chicago,  etc.  R.  Co.  v.  Willard, 
68  111.  App.  315;  Heffernan  v.  Whittlesey, 
126  Minn.  163,  148  N.  W.  63. 

Criminal  Liability, 

In  State  v.  Bennett,  102  Mo.  356,  14  S.  W. 
865,  10  L.R.A.  717,  it  was  held  that  the  mere 
holding  out  of  one's  self  as  a  private  detec- 
tive without  a  license  did  not  of  itself  amount 
to  an  offense  under  a  statute  forbidding  any 
one  to  act  as  a  private  detective  without  a 
license. 

In  Slaughter  v.  State,  113  Ga.  284,  38  S. 
E.  854,  84  Am.  St.  Rep.  242,  it  appeared  that 
the  defendant,  who  was  a  detective,  solicited 
a  reward  from  a  m^ chant  for  the  detection 
of  a  thief  represented  to  be  systematically 
robbing  his  store.  One  of  the  merchant's 
employees  was  induced  by  a  third  person  in 
the  employ  of  the  detective  to  steal  from  the 
store.  The  stolen  articles  were  turned  over 
to  the  detective  and  returned  by  him  to  their 
owner  in  order  to  claim  the  reward.  It  was 
held  that  the  detective  was  equally  guilty 
with  the  person  who  actually  took  the  stolen 
property.  The  court  said:  "The  defendants 
also  claim  that  they  were  merely  endeavor- 
ing, as  private  detectives,  to  detect  a  crimi- 
nal. How  far  private  detectives  may  go  in 
such  matters  it  is  difficult  definitely  to  state. 
It  has  been  held  that,  after  the  detectives 
have  ascertained  that  a  conspiracy  has  al- 
ready been  formed  by  others  with  intent  to 
commit  a  crime,  they  may  join  the  conspira- 
tors and  go  with  them  to  the  place  where 
the  crime  is  committed,  in  order  to  obtain 
evidence  to  convict  the  real  criminals.  What- 
ever may  be  the  law  upon  that  point,  we  are 
clear  that  a  private  detective  cannot  origi- 
nate a  conspiracy  for  the  purpose  of  commit- 
ting crime,  and  then,  after  having  induced 
others  to  commit  the  crime,  claim  for  him- 
self innocence  and  immunity." 

It  has  been  held  that  one  who  acted  the 
part  of  a  detective  in  accompanying  others  on 
a  criminal  mission  could  not  be  convicted  of 
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burglary  under  an  indictment  charging  an 
entry  with  intent  to  steal.  Price  v.  People, 
109  III.  109,  wherein  the  court  said:  "The 
gist  of  the  offense  charged  is  the  intent  with 
which  the  plaintiff  in  error  entered  Milroy's 
house.  The  indictment  diargea  it  was  with 
the  intent  to  steal,  and  it  is  conceded  the 
facts,  as  testified  to  by  Milroy  and  bis  wile, 
are  amply  sufficient  to  make  out  a  case 
against  the  accused,  if  there  was  no  evidence 
explanatory  of  the  criminating  facts  occur- 
ring at  the  house,  and  testified  to  by  them, 
and  it  is  therefore  unnecessary  to  detail 
more  particularly  what  transpired  tliere. 
Judging  the  case  by  what  occurred  at  Mil- 
roy's  house  alone,  the  plaintiff  in  error  does 
not  stand  in  any  better  position  than  his 
codefendants,  who  are  confessedly  guilty,  and 
have  not  therefore  joined  in  the  writ  of  error. 
Tlie  defense  set  up  by  the  former  is  in  the 
nature  of  a  plea  of  confession  and  avoidance. 
If  he  was  really,  as  he  claims,  acting  the  part 
of  a  mere  detective  in  accompanying  the  other 
two  on  their  criminal  mission,  it  is  a  matter 
of  no  significance  that  no  difference  could  be 
seen  in  his  conduct  and  the  other  two  at 
Milroy*8  house,  for  to  have  acted  his  part 
well  that  would  reasonably  be  expected.  To 
have  merely  atood  by  as  though  he  were  a 
silent  spectator,  would  doubtless  have  ex- 
cited the  suspicions  of  his  comrades,  im- 
periled his  own  safety,  and  possibly  have  da>- 
feat^d  the  very  object  he  claims  to  have  had 
in  becoming  one  of  the  party.  The  turning 
point  in  the  case  then  is,  is  the  evidence 
tending  to  show  plaintiff  in  error  was  acting 
in  the  affair  merely  as  a  detective,  sufficient- 
ly  strong  to  raise  a  clearly  well  founded  doubt 
of  his  guilt?  If  so,  he  ought  not  to  be  con- 
victed." 

In  Com.  v.  Cohen,  127  Mass.  282,  it  ap- 
peared that  the  defendants  were  indicted  for 
conspiring  to  commit  a  felony.  On  the  trial 
several  witnesses  testified  that  they  had  over- 
heard conversations  between  the  defendants 
and  a  third  person  which  tended  to  prove  an 
agreement  to  commit  a  felony.  Tlie  defend- 
ants testified  in  their  own  behalf  that  they 
were  at  the  time  engaged  in  detective  work; 
that  they  were  first  employed  by  the  chief 
of  the  state  detective  force,  and  after  the 
expiration  of  his  term  of  office  were  at  times 
employed  by  him  for  the  detection  of  crime; 
and  that  at  the  time  of  their  arrest  they  were 
so  employed  by  him  and  were  collecting  evi- 
dence against  the  person  with  whom  they 
conspired  in  connection  with  some  crimes 
which  he  had  committed.  They  offered  to 
corroborate  their  evidence  by  the  testimony 
of  the  former  chief  of  the  detectives  but  his 
evidence  was  excluded.  The  court  in  over- 
ruling exceptions  to  tlie  ruling  of  the  trial 
court  said :  "The  evidence  of  Stephenson  was 
properly  excluded.     It  had   no  tendency  to 


prove  that  the  defendants  were  acting  under 
the  direction  of  a  superior  officer,  or  of  an 
employer,  in  the  performance  of  any  duty. 
Stephenson  was  not  a  member  of  the  detec- 
tive force  of  the  commonwealth  when  the 
acts  were  done  by  the  defendants,  and  tliey 
had  no  instructions  from  him  to  do  what  they 
did,  nor  to  do  anything  in  relation  to  Davis. 
The  instruction  which  Stephenson  had  pre- 
viously given  the  defendants,  when  he  was 
tlie  chief  of  the  detective  force,  and  the 
method  of  working  pursued  by  them  when 
under  hia  orders  as  such  chief,  had  no  per- 
tinency in  the  trial  of  the  defendants  for 
acts  done  long  after  he  had  ceased  to  hold 
the  office." 

As  to  the  criminal  liability  of  a  private 
detective  for  shadowing,  see  the  note  to  Peo- 
ple V.  Weiler,  1  Ann.  Caa.  155. 

Com/petency  and  Weight  of  Testimony^ 

The  evidence  of  a  private  detective  is  com- 
petent and  is  not  to  be  regarded  as  that  of 
an  accomplice  requiring  corroboration.  Its 
weight  and  credibility  are  for  the  jury.  Peo- 
ple V.  Bolanger,  71  Cal.  20,  11  Pac.  799; 
People  V.  Bunkers,  2  Cal.  App.  197,  84  Pac. 
364,  370;  Venable  v.  Atlanta,  8  6a.  App. 
575,  70  S.  £.  28;  State  v.  McKean,  36  la. 
343,  14  Am.  Rep.  530;  Com.  v.  Mason,  135 
Mass.  555;  Com.  v./  Ingersoll,  145  Mass. 
231, -13  N.  E.  613;  People  v.  Whitney,  105 
Mich.  622,  63  N.  W.  765;  State  v.  Kimmel, 
156  Mo.  App.  461,  137  S.  W.  329;  Everson 
V.  State,  4  Neb.  (unofficial)  Rep.  109,  93  K. 
W.  394;  Berry  v.  People,  1  N.  Y.  Crim.  57; 
People  v.  Molins,  7  N.  Y.  Crim.  51,  10  N.  Y. 
S.  130;  People  v.  Loris,  131  App.  Div.  127, 
115  N.  Y.  S.  236;  Spencer  v.  State,  52  Tex. 
Crim.  289,  106  S.  W.  386.  See  also  O'Grady 
V.  People,  42  Colo.  312,  95  Pac.  346;  People 
V.  Levoy,  72  App.  Div.  55,  76  N.  Y.  S.  783; 
State  .  Winbauer,  21  N.  D.  70,  Ann.  Cas. 
1913B  564,  128  N.  W.  679;  Ausbrook  v. 
State,  70  Tex.  Crim.  289,  156  S.  W.  1177.  It 
has  frequently  been  held  that  a  private  de- 
tective making  a  purchase  of  intoxicating 
liquors  for  the  purpose  of  procuring  evidence 
of  the  violation  of  the  law  relating  to  their 
sale  is  not  an  accomplice  of  the  person  mak- 
ing the  sale.  Dickinson  v.  Bentley,  80  la. 
482,  45  N.  W.  903;  People  v.  Whitney,  105 
Mich.  622,  63  N.  W.  765;  State  v.  Baden,  37 
Minn.  212,  34  N.  W.  24;  Morrow  v.  State,  56 
Tex.  Crim.  519,  120  S.  W.  491  (by  stotutory 
provision).  See  also  State  v.  Spiker,  88  Kan. 
644,  129  Pac.  195.  And  the  same  has  been 
held  as  to  a  detective  purchasing  a  lottery 
ticket.  People  v.  Noelke,  94  N.  Y.  137,  46 
Am.  Rep.  128. 

But  it  seems  to  be  the  rule  that  greater 
care  should  be  exercised  in  weighing  the  tes- 
timony of  private  detectives  than  of  disin- 
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terested  witnesses.  Hos tetter  Co.  v.  Bower, 
74  Fed.  235 ;  O^Grady  v.  People,  42  Colo.  312, 
95  Pac.  346;  State  v.  Miller,  9  Houst.  (Del.) 
564,  32  Atl.  137;  State  v.  Byrant,  97  Minn. 
8,  105  N.  W.  974;  Preuit  v.  People,  5  Neb. 
377;  Sandage  v.  State,  61  Neb.  240,  85  N. 
W.  35,  87  Am.  St.  Rep.  467;  Fruide  v.  State, 
66  Neb.  244,  92  N.  W.  320;  Berry  v.  People,  1 
N.  Y.  Crim.  67;  State  v.  Hoxsie,  16  R.  I.  4,  22 
Atl.  1059,  2  Am.  St.  Rep.  838.  See  also  Reg. 
V.  Dowling,  3  Cox  C.  C.  (Eng.)  509;  Heldt 
V.  State,  20  Neb.  492,  30  N.  W.  626,  57  Am. 
Rep.    835;    Kastner    v.    State,   58   Neb.    767, 

79  N.  W.  713.  Compare  Burns  v.  Peo- 
ple, 45  111.  App.  70;   Dickinson  v.   Bentley, 

80  la.  482,  45  N.  W.  903.  Thus  in 
Fruide  v.  State,  supra,  it  was  said:  "In 
the  case  of  Sandage  v.  State  [61  Neb.  240], 
the  defendant  had  requested  an  instruction 
similar  to  the  one  requested  in  this  case,  and 
the  court  refused  to  give  it.  Its  action  in 
this  matter  was  assigned  as  error  and  this 
court,  speaking  through  Holcomb,  J.,  says: 
The  defendant  on  the  trial,  and  after  the  in- 
troduction of  such  testimony,  requested  an 
instruction  to  the  jury  to  the  effect  that 
in  weighing  such  testimony,  greater  care 
should  be  exercised  in  relation  to  the  testi- 
mony of  a  detective  employed  in  hunting  up 
evidence,  who  is  interested  in  or  employed 
to  find  evidence  against  the  accused,  than  in 
other  cases;  because  of  the  natural  and  un- 
avoidable tendency  and  bias  of  the  mind  of 
such  person  to  construe  everything  as  evi- 
dence against  the  accused,  and  to  disregard 
everything  whidi  does  not  tend  to  support 
A  preconceived  opinion  of  the  matter  in  which 
]»uch  person  is  engaged.  The  instruction  was 
drawn  in  conformity  with  the  rule  as  an> 
nounccd  by  Lake,  C.  J.,  in  Preuit  v.  People, 
5  Neb.  377,  and  should  have  been  given.*  We 
nre  therefore  of  the  opinion  that  it  was  error 
in  the  trial  court  to  refuse  instruction  No. 
1  requested  by  the  defendant  below."  In 
Com.  V.  Mason,  135  Mass.  555,  instructions  to 
the  effect  that  the  testimony  of  private  de- 
tectives should  be  looked  on  by  tlie  jury 
with  the  greatest  distrust  and  caution  were 
held  to  be  erroneous.  See  also  De  Long  v. 
Giles,  11  111.  App.  33;  O'Grady  v.  People.  42 
Colo.  312,  95  Pac.  346;  Hronik  v.  People,  134 
111.  139,  24  N.  E.  861,  23  Am.  St.  Rep.  652, 
8  L.R.A.  837;  People  v.  Gardt,  258  111.  468, 
101  N.  E.  687,  affirming  175  111.  App.  80;  Peo- 
pie  V.  Everts,  112  Mich.  194,  70  N.  W.  430. 
Compare  Hostett^jr  Co.  v.  Bower,  74  Fed. 
235;  State  v.  Fullerton,  90  Mo.  App.  411; 
People  V.  Loris,  131  App.  Div.  127,  115  N. 
Y.  S.  236. 

'  It  is  generally  held  that  on  the  cross-ex- 
■amination  of  a  private  detective,  the  fact 
that  he  was  employed  and  acting  under  pay 
may  be  shown.  Rivers  v.  State,  97  Ala.  76, 
12  So.  434 ;  State  v.  Carroll,  85  la.  1,  51  N. 


W.  1159;  Guy  v.  State,  96  Md.  692,  64  Atl. 
879;  People  v.  McCord,  76  Mich.  200,  42  N. 
VV.  1106;  People  v.  Murphy,  93  Mich.  41, 
62  N.  W.  1042;  People  v.  Rice,  103  Mich. 
350,  61  N.  W.  540;  People  v.  Whitney,  105 
Mich.  622,  63  N.  W.  766;  People  v.  Kverts, 
112  Mich.  194,  70  N.  W.  430;  State  v.  Tosney, 
26  Minn.  262,  3  N.  W.  345;  State  v.  Baden, 
37  Minn.  212,  34  N.  W.  24;  State  v.  Fuller- 
ton,  90  Mo.  App.  411;  Francis  v.  Rome,  etc. 
R.  Co.  59  Hun  620,  12  N.  Y.  S.  939;  People 
V.  Loris,  131  App.  Div.  127,  115  N.  Y.  S. 
236.  See  also  Veuable  v.  Atlanta,  8  Ga.  App. 
575,  70  S.  E.  28;  Hronek  v.  People,  134  111. 
139,  24  N.  E.  861,  23  Am.  St.  Rep.  662,  8 
L.R.A.  837;  People  v.  Gardt,  258  111.  468, 
101  N.  E.  687,  affirming  175  111.  App.  80; 
State  V.  Spiker,  88  Kan.  640,  129  Pac.  195. 
Thus  in  one  of  the  foregoing  cases  it  was 
said:  'The  court  erred  in  its  rulings  upon 
questions  of  evidence.  The  defendant  ougbt 
to  have  been  permitted  to  prove  if  he  could 
that  the  'witnesses  were  professional  wit- 
nesses in  gaming  cases,  and  that  they  had 
been  hired  by  third  parties  to  work  up  and 
prosecute  such  cases  for  money  considera- 
tion.' The  jury  have  the  right  in  ail  cases 
in  weighing  the  evidence,  to  know  the  in- 
fluences which  operate  upon  the  witnesses  and 
to  judge  of  the  weight  to  be  given  to  their 
evidence  under  the  circumstances."  Rivers 
V.  State,  supra.  And  it  has  been  held  to  be 
no  abuse  of  the  court's  discretion  to  permit 
counsel,  on  cross-examination  of  a  witness 
to  ask  the  witness  if  he  was  not  a  detective, 
or  to  refuse  to  exclude  his  answer,  "I  have 
been."  Walker  v.  State,  10  Ala.  App.  205, 
64  So.  528.  On  the  other  hand  where  an 
effort  is  made  to  show  that  a  witness  is  an 
accomplice  it  may  be  shown  that  he  was  em- 
ployed as  a  detective.  Morrow  v.  State,  56 
Tex.  Crim.  619,  120  S.  W.  491;  Heame  v. 
State,  73  Tex.  Crim.  390,  165  S.  W.  696. 

It  has  been  held  that  as  a  detective  is  not 
an  accomplice,  statements  made  by  him  in 
furtherance  of  a  plot  or  statements  as  to 
his  suspicions  or  beliefs  as  to  his  supposed 
accomplices'  guilt  are  inadmissible.  State  v. 
Kilburn,  16  Utah  187,  62  Pac,  277,  wherein 
the  court  said:  "Foley  was  treated  by  the 
state  as  a  witness  who  had  been  engaged  as 
a  detective  in  ferreting  out  the  crime  of  which 
the  defendant  was  accused.  Under  such  cir- 
cumstances it  was  not  proper  to  put  his 
statements  to  others  in  evidence  as  those  of 
a  coconspirator  and  plotter  with  the  defend- 
ant, made  in  furtherance  of  such  plot  or  de- 
sign. Nor  was  it  proper  to  allow  Foley's 
suspicions  or  beliefs  as  to  the  guilt  of  the 
defendant,  expressed  upon  the  witness  stand 
or  off  of  it,  to  go  to  the  jury  for  the  pur- 
pose of  showing  he  was  not  an  accomplice, 
in  order  that  his  testimony  might  be  taken 
as   sufficient   to   convict  without   corrobora- 
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tion,  or  in  order  to  give  additional  weight  to 
his  testimony.  Undoubtedly  the  state  might 
show  that  Foley's  part  In  the  crime  was 
merely  as  a  detective,  and  that  his  intent 
was  not  criminal,  but  it  should  not  be  prov- 
en by  his  suspicions  or  beliefs  as  to  the  de- 
fendant's  guilt,  or  his  statements  against 
the  defendant,  made  out  of  his  hearing,  and 
olT  the  witness  stand.  The  evidence  in  the 
record  tends  to  prove  that  Foley  was  a  bad 
man,  and  that  he  was  not  merely  a  looker-on 
while  the  defendant  committed  the  crime, 
but  that  he  aided  and  encouraged  the  de- 
fendant to  commit  it.  A  detective  may 
ferret  out  crime,  but  he  cannot  be  justiticd 
in  influencing  or  encouraging  another  to  com- 
mit crime." 

Wlicre  on  a  trial  for  larceny,  the  prosecu- 
tor testified  that  his  coat  was  cut  open  near 
the  breast  pocket  and  his  pocketbook  taken 
away,  it  was  held  that  testimony  of  detec- 
tives as  to  whether  it  was  possible  to  com- 
mit the  robbery  in  the  manner  charged  was 
properly  excluded.  People  v.  Morrigan,  29 
Mich.  4.  The  court  said:  "If  experts  are 
allowable  on  questions  of  criminal  science, 
the  professors  and  practitioners  of  that  sci- 
once  would  naturally  be  the  experts  needed. 
It  is  not  presumable  they  would  be  easily  ob- 
tained or  very  candid;  and  in  a  class  of  cases 
where  possibilities  are  the  subject  of  inquiry, 
it  would  be  somewhat  questionable  whether 
detectives  who  are  reputable  could  have  com- 
plete knowledge  on  all  criminal  possibilities, 
however  extensive  they  may  suppose  their 
knowledge  to  be.  We  do  not  think  the  pur- 
poses of  justice  or  of  truth  would  be  sub- 
served by  tolerating  the  notion  that  witnesses 
who  swear  to  ordinary  facts  within  their 
knowledge  should  be  contradicted  by  any 
one's  theories  on  criminal  possibilities." 

In  Kessler  v.  Goldstrom,  177  Fed.  392, 
101  C.  C.  A.  476,  it  was  held  that  a  sale  by 
tlie  defendant  to  detectives  employed  by  the 
plaintiif  was  sujTicient  evidence  of  an  in- 
fringement of  the  plaintiff's  trademark  by 
the  defendant.  To  the  same  effect  see  Hen- 
oessy  V.  Wine  Growers'  Assoc.  212  Fed.  308, 
wherein  the  court  said:  "Defendant  says 
that  testimony  of  detectives  employed  to 
gather  evidence  is  always  to  be  regarded  with 
suspicion,  and  is  not  to  be  relied  upon  in 
this  case.  Let  it  be  accepted  as  generally 
true  that  courts  should  be  very  careful  about 
lending  their  aid  to  enjoin  a  defendant  upon 
a  showing  made  by  witnesses  whose  motive 
to  obtain  evidence  may  lead  them  to  make 
false  or  reckless  or  highly  colored  reports 
in  favor  of  those  employing  them.  But,  on 
the  other  hand,  it  is  the  truth  that  is  to  be 
ascertained;  and,  if  to  get  at  the  facts  which 
are  essential  to  sustain  an  issue  upon  which 
valuable  property  rights  depend,  circum- 
stances make  it  impossible  to  obtain  evidence 


of  disinterested  persons,  it  none  the  less 
becomes  the  solemn  duty  of  the  court  to  work 
to  a  correct  finding,  and  in  doing  so  to  weigh 
all  evidence,  no  matter  whether  given  by  in- 
terested or  disinterested  witnesses.  In  other 
words,  the  courts  must  prevent  threatened 
future  invasion  of  rights,  whether  proof  of 
past  invasion  comes  from  men  in  one  calling 
or  another.  The  present  case  is  to  be  dis- 
tinguished, too,  from  cases  where  the  testi- 
mony comes  solely  from  persons  who  are 
professional  detectives  working  for  large 
rewards  only  to  be  gathered  in  the  event  of 
success.  Here  there  was  no  reward  except 
the  per  diem  paid  to  each,  and  further  than 
that  at  least  two  important  witnesses  were, 
when  employed,  students  in  professional 
schools  and  working  in  order  to  gain  tem- 
porary support  while  pursuing  their  studies. 
One  such  is  now  a  lawyer,  another  a  physi- 
cian. There  being  no  proof  of  sales  to  per- 
sons other  than  detectives  in  the  employ  of 
plaintiffs,  defendant  urges  that  no  injunc- 
tion should  issue  inasmuch  as  no  such  course 
of  conduct  has  been  proved  as  will  show  by 
a  clear  preponderance  of  the  evidence  that 
there  was  intentional  fraud.  It  is  further 
contended  that  plaintiff  has  no  cause  of  com- 
plaint against  a  defendant  for  damages  re- 
sulting from  an  act  done  by  defendant  at 
the  instance  and  solicitation  of  plaintiff's 
agents.  As  defendant's  employees  did  not 
know  at  the  time  that  the  purchasers  were 
detectives,  the  evidence  discloses  their  intent 
and  purpose  exactly  the  same  as  if  the  sales 
were  made  to  purchasers  not  buying  in  order 
to  obtain  evidence  against  the  seller.'' 

In  Johnson  v.  People,  124  111.  App.  213, 
it  appeared  that  the  defendants  who  were 
members  of  the  executive  committee  of  a 
union  were  convicted  of  a  conspiracy  to  in- 
jure the  persons  of  nonunion  employees  of 
certain  corporations.  Evidence  of  an  assault 
in  pursuance  of  the  conspiracy  was  given  by 
a  member  of  the  union  who  testified  that  he 
committed  it  after  being  bribed  for  that  pur- 
pose by  the  defendants.  It  appeared  that 
the  witness  was  in  the  employ  of  a  private  de- 
tective bureau.  The  court  in  holding  that 
the  evidence  was  insufficient  to  justify  the 
conviction  said:  "To  make  it  possible  for 
a  detective  decoy  to  hire  himself  out  to  one 
of  a  committee  or  board  to  do  a  criminal 
act,  and  then  to  take  the  stand  and  by  swear- 
ing that  he  did  it,  involve  the  whole  com- 
mittee in  a  condemnation  for  a  conspiracy 
proven  to  exist  by  that  act,  would  be  to  wid- 
en the  already  dangerous  latitude  of  evidence 
allowable  in  conspiracy  trials  beyond  rea- 
son.    It  is  not  the  law." 

In  New  York  a  licensed  detective  is  pro- 
hibited by  a  stMute   (General  Business  Law, 
§  74-b,  as  amended  by  Laws  1910,  ch.  515) 
from  revealing  without  his  employer's  con-' 
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sent  informatioD  obtained  by  him  "except 
as  shall  be  required  by  law."  People  v. 
Roach,  216  N.  Y.  592,  Ann.  Cas.  1917A  410, 
109  N.  £.  618,  wherein  it  was  held  that  the 
statute  was  inapplicable  to  the  testimony  of 
a  detective  under  the  facts  of  that  case. 

In  Pennsylvania  the  rule  seems  to  obtain 
that  where  one  employed  as  a  detective  joins 
an  organization  for  the  purpose  of  ferreting 
out  and  exposing  and  bringing  criminals  to 
justice,  he  is  not  an  accessory  or  cocon- 
spirator if  he  carries  out  the  original  pur- 
pose for  which  he  enters  the  organization,  and 
his  testimony  is  to  be  treated  just  as  that 
of  any  other  witness.  This  is  true  although 
he  may  encourage  and  counsel  parties  who 
are  about  to  commit  crime,  if  in  so  doing, 
his  intention  is  that  they  shall  be  discovered, 
arrested  and  punished.  Campbell  v.  Com. 
84  Pa.  St.  187.  See  also  Com.  v.  Wasson, 
42  Pa.  Super.  Ct.  38. 


GATO 

V. 

CHBZ8TIAH. 

Maine  Supreme  Judicial  Court — December  9, 

1914. 

112  Me.  427;  92  All.  489. 


DiToroe  •«  Vacation  of  Deereo  ~  Aftor 
Doath  of  Party. 

An  order  setting  aside  a  decree  of  divorce 
for  libelant  and  granting  a  new  trial,  in  an 
action  involving  property  rights,  was  valid, 
notwithstanding  the  fact  that  libelant,  the 
wife,  had  died  in  the  meantime. 

[See  note  at  end  of  this  case.] 

Same. 

The  supreme  judicial  court,  after  granting 
a  divorce  to  libelant,  is  authorized  to  vacate 
it  either  of  its  own  inherent  power  or  on 
libelee's  motion  for  a  new  trial  made  at  the 
same  term,  when,  by  reason  of  libelant's 
death  in  the  meantime,  there  was  no  party 
upon  whom  notice  could  have  been  served, 
if  required,  and  when  convinced  that  libelee 
without  negligence  on  his  part,  and  through 
some  oversiglit  or  mistake  on  the  part  of 
his  attorney  or  the  court,  had  not  bad  his 
day  in  court. 

[See  note  at  end  of  this  case.] 

Effect  of  VaoatioA  —  Rolatiom  Baek. 

An  order  vacating  a  decree  of  divorce  re- 
lates back  to  the  date  of  the  decree  itself, 
so  that  the  libelant,  who  had  obtained  the 
decree,  remains  a  married  woman,  subject 
to  the  restrictions  of  coverture  as  to  her 
property  after  the  decree  and  before  its  vaca- 
tion. 


Hnaband  and  Wife  —  M ortyase  —  Ho-> 
eeaaity  of  Joinder  by  Husband. 

A  wife's  mortgage  is  in  the  same  category 
as  her  deed,  as  to  which  Rev.  St.  c.  63,  §  1, 
provides  that  realty  directly  conveyed  to  her 
by  her  husband  cannot  be  conveyed  by  her 
without  his  joinder,  so  that  the  husband's 
inheritance  right  to  one-third  of  her  absolute 
property  is  not  conveyed  by  her  mortgage 
thereof,  in  which  he  does  not  join. 

Mert|^a|^es  — -  Hotioe  of  DiToroo  of 
M ort|^a|^or  — -  EfTeot  of  Vacation  of 
Decree. 

One  taking  a  mortgage  and  loaning  money 
when  the  records  of  the  court  showed  that 
the  mortgagor  had  been  divorced  from  her 
husband  was  in  effect  a  purchaser  pendente 
lite,  with  the  risk  that  the  decree  might  be 
vacated  before  final  adjournment  of  the  term 
in  which  it  was  entered,  and  after  such  va- 
cation, is  not  entitled  to  the  rights  of  a  bona 
fide  purchaser  for  value. 

Snbrocation  —  Aa  between  M ortsas««a 
— -  First  M ortsase  Paid  by  Proceeds 
of  Second. 

Where  part  of  the  proceeds  of  a  loan  se- 
cured by  a  wife's  mortgage,  which  was  in- 
valid for  want  of  joinder  hy  the  husband, 
were  applied  to  the  payment  of  a  prior  mort- 
gage, m  which  and  in  the  note  secured  the 
husband  had  joined,  and  on  which  he  was 
personally  liable,  equity  will  regard  the  prior 
mortgage  as  subsisting  and  the  subsequent 
mortgagee  as  the  equitable  assignee  thereof, 
and  subrogate  him  to  the  prior  mortgagee's 
rights  against  the  husband. 

Equity  —  Bill  for  Wrens  RoUef  —  Re- 
tention for  Amendn&ent. 

A  bill  to  enjoin  the  foreclosure  of  a  mort- 
gage, seeking  merely  a  permanent  injunction^ 
which  would  not  furnish  adequate  relief  nor 
fully  work  out  the  equitable  rights  of  the 
parties,  will  be  held  in  order  that,  by  proper 
amendments  and  the  bringing  in  of  all  parties 
in  interest,  a  redemptioa  might  be  had. 

On  report  from  Supreme  Judicial  Court, 
Cumberland  county. 

Action  for  injunction.  William  A.  J.  Gaio, 
plaintiff,  and  Grace  L.  Christian,  defendant. 
Case  reported  to  Law  Court  on  agreed  state- 
ment of  facts.  The  facta  are  stated  in  the 
opinion.    Tbkforabt  nvjuNonoN  gontinuid. 

lAhhy,  Rohin9on  d  Ive9  for  plaintiff. 
W.  K.  d  A,  E.  Neal  for  defendant. 

[428]  COBNIBH,  J.— Katie  J.  Gato  heg^n 
divorce  proceedings  against  her  husband,  the 
plaintiff,  at  the  January  term,  1912,  of  the 
Supreme  Judicial  Court  for  Cumberland 
County,  at  which  term  the  plaintiff  ap- 
peared by  his  attorney  and  answered  to  the 
suit.  At  the  April  term,  1912,  a  hearing 
was  had  and  a  divorce  granted  on  April 
26th,  in  the  absence  of,  and  without  notice 
to  or  the  knowledge  of  the  husband  or  his 
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attorney,  tbe  presiding  Justice  being  in  ig- 
norance of  the  fact  that  his  appearance  had 
been  entered.  The  decree  was  signed  and 
filed  on  May  Ist,  1912.  At  the  time  of  the 
divorce  the  wife  held  title  to  certain  real 
estate  in  question,  which  had  been  conveyed 
to  her  on  November  7th,  1889,  one-half  by 
her  husband  and  one-half  by  her  husband's 
brother,  Francis  E.  Gato.  Upon  these  prem- 
ises she  had,  during  coverture,  placed  several 
mortgages;  one  running  to  Heman  W.  Ladd 
on  November  20,  1902,  for  $300  in  which 
mortgage  and  the  note  secured  thereby  the 
husband  joined.  This  was  assigned  to  Wil- 
liam H.  Bickford  on  March  18,  1903,  and 
on  October  10,  1911,  Bickford  began  fore- 
closure proceedings  by  publication.  On  No- 
vember 6th,  1911,  she  executed  a  second  mort- 
gage on  the  same  property  to  William  D. 
Sawyer  for  the  sum  of  $100,  but  in  this 
mortgage  the  husband  did  not  join.  On  [429] 
April  26,  1912,  the  date  on  which  her  divorce 
was  granted,  she  executed  a  third  mortgage 
to  John  B.  Kehoe,  her  attorney,  in  the  sum 
of  $100.  In  this  the  husband  did  not  join. 
On  May  25th,  1912,  and  after  the  decree  of 
divorce,  Katie  J.  Gato  executed  two  mort- 
gages to  the  defendant  Grace  L.  Christian, 
a  first  mortgage  in  the  sum  of  $300  and  a 
second  in  the  sum  of  $400,  with  the  net  pro- 
ceeds of  which,  the  prior  mortgages  to  Bick- 
ford, Sawyer  and  Kehoe  were  taken  up  and 
discharged.  It  is  admitted  that  the  agent 
and  attorney  of  Grace  L.  Christian  ex- 
amined the  records  in  the  office  of  the 
Clerk  of  Courts  to  ascertain  the  facts 
in  relation  to  the  granting  of  the  divorce, 
before  these  loans  were  made,  and  also  that 
the  plaintiff  had  no  knowledge  of  the  execu- 
tion and  delivery  of  these  mortgages  and 
received  personally  no  part  of  the  proceeds 
thereof. 

On  July  3,  1912,  Katie  J.  Gato  died  in- 
testate leaving  five  minor  children,  and  no 
administration  has  been  had  on  her  estate. 
On  July  18,  1912,  and  prior  to  the  adjourn- 
ment of  the  April  term  of  Court,  the  plain- 
tiff, as  libellee,  filed  a  motion  for  new  trial 
in  the  divorce  proceedings,  alleging  that  in 
decreeing  said  divorce  justice  had  not  been 
done,  because  of  fraud,  accident,  mistake  or 
misfortune.  After  a  hearing,  ex  parte  and 
without  notice  to  any  one  representing  the 
libelant,  a  new  trial  was  granted;  and  at 
the  October  terra,  1912,  the  libel  was  dis- 
missed. On  December  19,  1912,  Grace  L. 
Christian  began  foreclosure  proceedings  by 
publication  upon  the  four  hundred  dollar 
mortgage,  and,  prior  to  the  expiration  of  the 
time  of  redemption,  the  plaintiff  brought  this 
bill  in  equity,  asking  that  she  be  enjoined 
and  restrained  from  foreclosing  the  same. 

The  first  question  that  arises  is  the  validi- 
ty of  the  order  of  Court  setting  aside  the 
Ann.  Cas.  1917A. — 38 


decree  of  divorce  and  granting  a.  new  trial. 
This  was  done  notwithstanding  the  libelant, 
the  wife,  had  died  in  the  meantime.  But 
her  death  did  not  of  itself  render  the  decree 
unassailable.  Tlie  great  weight  of  authority 
sustains  this  power  in  tlie  Courts  where 
property  rights  are  involved,  although  the 
libelant  has  died  since  the  decree,  and  this 
Court  in  a  recent  case  has  so  declared. 
Leathers  v.  Stewart,  108  Me.  96,  Ann.  Caa. 
1913B  366,  and  note  page  369,  79  Atl.  16. 

Nor  does  the  fact  that  the  hearing  on  the 
motion  for  a  new  trial  was  had  ex  parte 
render  the  granting  of  the  motion  void.  The 
cases  cited  by  the  learned  counsel  for  the  de- 
fendant are  not  applicable,  because  they  were 
subsequent  and  independent  proceedings  [430] 
in  the  nature  of  a  petition  for  annulment, 
and  it  must  be  remembe^e^  that  in  the  case 
at  bar  the  motion  was  addressed  to  the  pre- 
siding Justice  at  the  same  term  that  the 
divorce  had  been  granted  and  before  the 
adjournment  thereof.  There  was  no  party 
upon  whom  notice  could  have  been  served, 
if  required,  because  the  libelant  had  died. 
And  such  notice  in  this  case  was  not  re- 
quired. The  Court,  when  convinced  that  the 
libellee  had  not  had  his  day  in  Court  and 
that  this  was  due  to  no  negligence  on  his 
part,  but  to  some  oversight  or  mistake  on 
the  part  of  the  Court  or  of  the  attorney  for 
the  libelant,  had  the  power  acting  upon  the 
motion  of  the  libellee,  or  even  upon  its  own 
initiative  to  vacate  the  decree.  It  is  a 
power  inherent  in  the  Court  during  the  term 
at  which  the  decree  is  entered,  to  correct 
errors  and  right  wrongs  of  this  nature. 

"In  this  country  all  Courts  have  terms  and 
vacations.  The  time  of  the  commencement 
of  every  term,  if  there  be  half  a  dozen  a 
year,  is  fixed  by  statute,  and  the  end  of  it 
by  the  final  adjournment  of  the  Court  for 
that  term.  This  is  the  case  with  regard  to 
all  the  Courts  of  the  United  States,  and  if 
there  be  exceptions  in  State  Courts  they  arc 
unimportant.  It  is  a  general  rule  of  the  law 
that  all  the  judgments,  decrees  or  other 
orders  of  the  Courts,  however  conclusive  in 
their  character,  are  under  the  control  of 
the  Court  which  prcmounces  them  during  the 
term  at  which  they  are  rendered  or  entered 
of  record,  and  they  may  then  be  set  aside, 
vacated,  modified  or  annulled  by  that  Court." 
Bronson  v.  Schulten,  104  U.  S.  410,  415,  26 
U.  S.  (L.  ed.)  797.  This  legal  doctrine  is 
universally  accepted,  and  the  power  is  daily 
exercised  by  the  Courts,  for  the  prevention 
of  fraud  or  error  and  the  furtherance  of 
justice.  Fraley  v.  Feather,  46  N.  J.  L.  429, 
and  see  note  to  Furman  v.  Furman,  163  N. 
Y.  309,  47  N.  E.  577,  60  Am.  St.  Rep.  at 
page  638,  and  numerous  cases  cited.  The 
Court  exercised  that  power  here  and  vacated 
the  decree  before  the  final  adjournment  of 
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the  term  at  which  it  had  been  entered.  Such 
action   was   clearly   within    its   province. 

Tlie  next  question  is  the  legal  effect  of  the 
setting  aside  of  this  decree,  upon  the  trans- 
fer of  title  by  mortgage  given  by  the  libelant 
to  the  defendant  after  the  decree  signed 
on  May  1,  1912,  and  before  it  was  set  aside 
by  the  order  of  August  1,  1912.  Obviously 
the  order  vacating  the  decree  related  back 
to  the  date  of  the  decree  itself,  and  in  the 
eye  of  the  law  Mrs.  Gato  had  remained  a 
married  woman,  and  subject  to  the  restric- 
tions imposed  by  coverture.  The  one-half 
of  [431]  the  property  that  was  conveyed  to 
her  by  her  husband  during  coverture  could 
not  be  mortgaged  by  her  without  his  joinder. 
Her  conveyance  by  deed  is  prohibited  by  R. 
S.  chap.  63,  sec.  1,  in  these  words:  "Real 
estate  directly  conveyed  to  her  by  her  hus- 
band cannot  be  conveyed  by  her  without  the 
joinder  of  her  husband,  except  real  estate 
conveyed  to  her  as  security  or  in  payment 
of  a  bona  fide  debt  actually  due  to  her  from 
her  husband."  And  a  conveyance  by  mort- 
gage stands  in  the  same  category  as  a  con* 
veyance  by  deed,  Jewett  v.  Davis,  10  Allen 
(Mass.)  68.  Other^vise  that  could  be  done 
indirectly  by  mortgage  and  foreclosure  which 
could  not  be  done  directly  by  deed,  and  the 
purpose  of  the  restriction  in  the  statutes  be 
completely  thwarted.  As  to  the  one-half 
conveyed  to  her  by  her  husband's  brother, 
that  was  hers  absolutely,  subject  to  her  hus- 
band's right  to  one-third  by  inheritance  in 
case  she  should  predecease  him  as  she  did. 
This  one-third  was  not  conveyed  because  he 
did  not  join  in  the  mortgage. 

ITie  defendant,  however,  strongly  urges 
that  she  is  a  bona  fide  purchaser  for  value; 
that  at  the  time  she  loaned  tlie  money  and 
took  the  mortgage,  the  records  of  the  Court 
showed  that  the  divorce  had  been  decreed 
and  therefore  the  wife  had  a  right  to  con- 
vey absolutely.  But  the  answer  to  this  posi- 
tion is  that  the  defendant  was  virtually  a 
purchaser  pendente  lite,  and  with  the  risk 
that  the  decree  so  granted  might  subsequent- 
ly be  reversed.  It  is  settled  law  that  where 
an  execution  is  extended  upon  land  by  levy 
and  the  land  is  subsequently  sold  by  the  ex- 
ecution creditor  to  a  bona  fide  purchaser  for 
value,  and,  later  on,  the  judgment  is  vacated 
by  writ  of  error,  the  purhcaser  will  not  be 
protected  under  a  writ  of  entry  because  no 
title  passed.  MuUin  v.  Athcrton,  61  N.  H. 
20;  Delano  v.  Wilde,  11  Gray  (Mass.)  17, 
71  Am.  Dec.  687.  In  Bryant  v.  Fairfield,  51 
Me.  149,  this  Court  said:  "If  he  (the  execu- 
tion creditor)  elects  to  have  it  extended  upon 
the  lands  of  the  debtor,  his  title  will  de- 
pend upon  the  validity  of  his  judgment  and 
must  fail  upon  its  reversal.  Any  one  who 
purchases  the  land  of  him  must  run  this 
risk;  and  there  is  no  greater  hardship  in 
this   than   in   any   other  case   of   failure  of 


title.  He  may  take  care  to  be  secured  by 
the  covenants  in  his  deed;  and  if  he  dis- 
trusts the  ability  of  the  grantor  he  need  not 
purchase." 

The  same  reasoning  and  the  same  rule  ap- 
ply here.  The  decree  of  divorce  was  subject 
to  reversal  by  the  Court  during  the  term  at 
which  it  was  entered,  and  whoever  purchased 
land  from  the  libelant  [432]  before  the  final 
adjournment  took  title  with  tluit  potential 
defect.  Reversal  in  the  case  of  divorce  pro- 
ceedings should  be  followed  by  the  same  re- 
sults as  reversal  of  judgment  after  levy. 
This  rule  does  not  a{>ply  to  execution  sales 
at  public  auction,  where  for  reasons  of  pub- 
lic policy  purchasers  at  the  sale  are  pro- 
tected against  a  subsequent  reversal  of  judg- 
ment. Stinson  v.  Ross,  51  Me.  556,  81  Am. 
Dec.  591.  The  distinction  between  levy  and 
sale  on  execution  is  clearly  recognized,  and 
the  case  at  bar  falls  in  line  with  the  former 
rather  than  the  latter,  because  the  convey- 
ance was  made  by  the  party  herself,  and  not 
by  an  officer  of  the  Court  at  public  auction. 
It  is  clear  therefore  that  the  plaintiflT's  rights 
remain  unaffected  by  the  mortgages  given 
by  his  wife  to  the  defendant,  and  those 
rights  can  be  enforced  at  law  by  a  writ  of 
entry. 

It  should  be  added  however  that  as  a  part 
of  the  proceeds  of  the  loans  made  by  the 
defendant  and  secured  by  these  mor^^ages 
went  to  pay  the  prior  mortgage  for  $300 
held  by  Bickford  in  which,  and  in  the  note 
for  which  it  was  given  as  security,  the  plain- 
tiff joined,  and  on  which  he  wajs  personally 
liable,  the  defendant  should  be  subrogated 
to  the  rights  of  Bickford  who  received  Uie 
amount  due  thereon  and  discharged  the  mort- 
gage. Although  discharged,  equity  will  re- 
gard the  Bickford  mortgage  as  still  subsist- 
ing and  the  defendant  as  the  equitable 
assignee  thereof.  Cobb  v.  Dyer,  69  Me.  494; 
Fitcher  v.  Griffiths,  216  Mass.  174,  103  N.  E. 
471.  To  this  extent  the  defendant  will  be 
reimbursed,  but  the  mortgage  security  for 
the  balance  of  her  loans  to  Mrs.  Gato  except 
the  two-sixth  interest  acquired  from  the 
brother-in-law  she  must  lose  because  of  fail- 
ure of  title. 

The  pending  bill  asks  simply  for  a  perma- 
nent injunction.  This  alone  would  not  fur- 
nish adequate  relief  nor  fully  work  out  the 
equitable  rights  of  the  parties.  The  bill 
therefore  will  be  held  in  order  that  by  proper 
amendments  before  a  single  Justice  and  the 
bringing  in  of  all  parties  in  interest,  redemp- 
tion of  the  property  from  both  mortgagee 
now  held  by  the  defendant  may  be  obtained, 
under  the  principles  laid  down  in  this  opin- 
ion. 

The  temporary  injunction  is  continued,  un- 
til the  rights  of  the  parties  ara  finally  de> 
termined. 

Decree  accordingly. 


NOTE. 


GRAHAM  Y 

Ufi  Qa, 


In  the  reported  case  it  is  held  that  a  court 
which  has  granted  a  decree  for  a  divorce  has 
inherent  power  during  the  term  to  vacate 
the  decree  and  grant  a  new  trial,  notwith- 
standing the  libelant  has  died  in  the  mean- 
time. The  cases  dealing  with  the  vacation 
of  a  divorce  decree,  after  the  death  of  a 
party,  in  a  direct  proceeding  brought  by  the 
surviving  party,  are  collected  in  the  notes  to 
Dwyer  v.  Nolan,  6  Ann.  Cas.  890;  Leathers 
V.  Stewart,  Ann.  Cas.  1013B  366,  and  Wood 
V.  Wood,  126  Am.  St.  Rep.  223. 


GRAHAM 

V. 

STATE. 


Georgia  Supreme  Court — May  12,  1915. 


14:3  Ga.  440;  86  S,  E.  328. 


Criminal  Law  —  Cliange  of  Venne  — - 
Withdrawal  of  Application  after 
Granting  Thereof  —  Transfer  of  Pa- 
pers. 

Where  in  a  criminal  case  an  application 
for  a  change  of  venue  was  made  under  the  act 
of  1911  (Acts  1911,  p.  74),  oh  the  ground 
that  there  was  a  probability  or  danger  of 
violence  to  the  defendant,  and  a  judgment 
refusing  such  change  was  brought  to  this 
court  and  reversed,  and  the  change  accordinf;- 
\y  granted,  the  accused  could  not  then  with- 
draw his  application,  object  to  being  tried 
in  the  county  to  which  the  change  had  been 
made,  and  dentand  a  trial  in  the  county  where 
the  indictment  had  been  found 

(a)  Where  a  person  accused  of  crime  ap- 
plied for  a  change  of  venue  under  the  act 
above  mentioned,  which  was  denied,  and  lie 
excepted  and  obtained  a  reversal  of  the  judg- 
ment; and  where,  on  the  return  of  the  re- 
mittitur, the  judgment  of  tlie  supreme  court 
was  made  the  judgment  of  the  superior  court, 
and  a  county  was  named  in  the  order  as  the 
place  for  the  trial,  and  the  clerk  of  the  su- 
perior court  of  the  county  where  the  case  was 
then  pending  was  directed,  in  terms  of  the 
statute,  to  transmit  the  papers  to  the  county 
80  selected,  this  was  in  substance  a  judg- 
ment changing  the  venue,  although  it  was  nijt 
expressly  so  stated. 

<b)  Where  in  a  criminal  case  a  change  of 
venue  is  granted,  a  certified  copy  of  the  order 
for  that  purpose  is  required  to  be  transmitted 
to  the  clerk  of  the  superior  court  of  the 
county  to  which  the  change  is  maJe;  but  the 
original  indictment  and  other  papers  in  the 
case  are  required  to  be  sent  to  tliat  county. 
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Arrest  wltliont  Warrant  —  Riglit  of 
Police  Oi&cer. 

Under  the  Penal  Code  (1910),  §  917,  "an 
arrest  may  be  made  for  a  crime  by  an  officer, 
either  under  a  warrant,  or  without  a  warrant 
if  the  offense  is  committed  in  his  presence,  or 
the  offender  is  endeavoring  to  escape,  or  for 
other  cause  there  is  likely  to  be  a  failure  of 
justice  for  want  of  an  officer  to  issue  a  war- 
rant." 

(a)  Under  previous  rulings  of  this  court. 
a  police  officer  of  a  city,  in  making  an  ar- 
rest for  an  offense  against  the  state  law,  or 
for  a  violation  of  an  ordinance  of  a  munici- 
pality, falls  within  the  protection  of  the  sec- 
tion of  tlie  Penal  Code  just  above  cited. 

Arrest  by  Prirate  Person  — -  Violation 
of  M nnioipal  Ordinance  —  Homicide 
in  Resiatini^  Arrest  —  Instructions. 

By  the  Penal  Code  (1910),  §  921,  it  is 
declared  that  a  private  person  may  arrest 
an  offender,  if  the  offense  is  committed  in 
his  presence  or  within  his  immediate  knowl- 
edge; and  if  the*  offense  is  a  felony,  and  the 
offender  is  escaping,  or  attempting  to  escape, 
a  private  person  may  arrest  him  upon  reason- 
able and  probable  grounds  of  suspicion. 

(a)  Tills  section  was  a  codification  of  the 
pre-existing  law.  Unless  clearly  so  intended, 
it  will  not  be  construed  as  working  so  radical 
a  change  in  the  prior  law  as  to  authorize  a 
private  person  to  arrest  another  for  a  viola- 
tion of  a  municipal  ordinance  committed  in 
his  presence,  when  the  act  does  not  con- 
stitute a  felony  or  a  misdemeanor. 

(b)  Evidence  was  introduced  to  show  that 
the  person  killed  was  a  police  officer  of  the 
city  of  Broxton,  and  he  was  not  in  uniform 
but  had  on  a  badge,  and  that  he  was  en- 
gaged in  arresting  the  accused  when  the 
homicide  occurred.  It  was  contended  on 
behalf  of  the  state  that  the  accused  was  at 
tlie  time  violating  an  ordinance  of  the  city, 
and  also  a  penal  law  of  the  state;  and  an 
ordinance  of  the  city  was  introduced.  The 
charge  of  the  court  did  not  fully  or  clearly 
submit  to  the  jury  the  issues  involved. 

[See  note  at  end  of  this  case.] 

Homicide  •—  Instrnotions  —  Self-de- 
fense. 

It  furnishes  no  ground  for  reversal  that 
the  court,  when  charging  on  the  doctrine  of 
reasonable  fears,  used  the  expression,  "if 
the  facts  and  circumstances  were  sufficient 
to  excite  in  the  mind  of  the  person  killing, 
as  a  reasonably  self-possessed  and  courageous 
man,  the  fear  that  his  life  was  in  danger,*^ 
instead  of  employing  the  statutory  expres- 
sion, "the  fears  oi  a  reasonable  man." 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Irwin  county: 
Gexiroe,  Judge. 

Criminal  action.  Charlie  Graham  convict- 
ed of  murder  and  brings  error.     Reversed. 

[441]  Charlie  Graham  was  indicted  in 
Coffee  county  for  murder.  He  applied  for 
a  change  of  venue,  which  was  refused,  and 
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he  excepted.  The  judgment  was  reversed. 
141  Ga.  812.  On  the  return  of  the  re- 
mittitur to  the  trial  court,  it  was  ordered 
that  the  judgment  of  the  Supreme  Court  be 
entered  on  the  minutes  of  the  superior  court, 
"as  the  judgment  of  this  court."  An  order 
Yraa  passed  which  recited  these  facts,  and 
that  it  further  appeared  from  a  statement 
[442]  of  the  solicitor-general  and  of  counsel 
of  record  for  the  defendant  that  they  were 
unable  to  agree  on  any  county  for  the  trial 
of  the  case;  and  declared  that  it  was  "con- 
sidered, adjudged,  and  ordered  by  the  court 
that  the  county  of  Irwin,  of  said  State,  be 
and  is  hereby  selected  by  the  court  for  the 
trial  of  the  case,"  and  directed  the  clerk  of 
the  superior  court  of  Coffee  county  to  for- 
ward to  the  clerk  of  the  superior  court  of 
Irwin  county  a  transcript  of  "this  order  for 
the  change  of  venue,  a  list  of  all  the  wit- 
nesses subpoenaed  in  said  case,  and  all  other 
papers  now  on  file  in  hi?  office  connected 
with  said  case."  This  order  was  passed  on 
June  26,  1914.  When  the  case  came  on  for 
trial  in  Irwin  county,  the  defendant  filed 
objections  to  the  trisi  proceeding  there,  on 
the  grounds,  that  the  venue  was  in  Coffee 
county;  that  it  had  not  been  changed  to 
Irwin  county;  that  the  order  did  not  in 
terms  change  the  venue,  and  was  insufficient 
for  that  purpose,  but  merely  selected  Irwin 
county  as  the  place  for  the  trial,  and  direct- 
ed the  clerk  to  transmit  a  copy  of  the  order, 
together  with  the  other  papers,  to  the  lat- 
ter county;  that  the  original  indictment  and 
other  papers  in  the  case,  except. a  transcript 
of  the  order,  were  directed  to  be  transmitted 
to  Irwin  county,  when  a  transcript  of  the  in- 
dictment and  other  papers  should  have  been 
ordered  to  be  forwarded;  that,  in  this  situa- 
tion, he  waived  his  right  to  a  change  of 
venue,  withdrew  his  motion  therefor,  and 
consented  to  be  tried  in  Coffee  county.  These 
objections  were  overruled,  and  exceptions 
pendente  lite  were  filed.  The  defendant  was 
convicted.  He  moved  for  a  new  trials  which 
was  refused,  and  he  excepted. 

T.  A.  Wallace,  McDonald  d  Oranthftmy 
and  W.  W,  Bennett  for  plaintiff  in  error. 

Warren  Grice,  M.  D.  Dickeraon,  Joseph  B. 
Wall,  H.  J.  Quincey  and  A,  L,  Henson  for 
defendant   in   error. 

Lumpkin,  J.  {after  stating  the  facts). — 
1.  There  was  no  error  in  overruling  the 
objections  to  trying  the  case  in  Irwin  coun- 
ty. The  plaintiff  in  error  moved  for  a  change 
of  venue,  which  was  refused,  and  he  brought 
the  case  to  this  court  and  obtained  a  re- 
versal of  the  judgment.  Graham  v.  State, 
141  Ga.  812,  82  S.  E.  282.  After  the  judg- 
ment of  this  court  had  been  made  the  judg- 
ment of  the  court  below,  and  an  order  had 


been  taken  directing  the  case  to  be  tried 
in  Irwin  county,  he  sought  to  withdraw  his 
application  and  to  consent  to  a  trial  in  Coffee 
county.  Having  obtained  [443]  a  change, 
he  should  abide  it.  The  act  of  19U  (Acts 
1911,  p.  74)  was  passed  in  the  interest  of 
justice,  to  afford  a  change  of  venue  where 
there  was  a  probability  or  danger  of  vio- 
lence. It  was  not  intended  to  give  a  defend- 
ant the  right  to  shift  the  venue  back  and 
forth  at  will,  with  incidental  delays  in  try- 
ing him.  Taking  the  order  which  was  passed 
by  the  superior  court  in  connection  with  the 
application  and  the  proceedings  in  which  it 
was  passed,  the  selection  of  liwin  county 
as  the  place  of  the  trial  and  the  direction 
to  the  clerk  to  transmit  the  papers  to  that 
coKuly  was  a  change  of  venue,  although  it 
did  not  employ  that  exact  expression.  It 
may  be  the  better  practice  in  such  a  case  to 
expressly  direct  that  the  venue  be  changed, 
and  to  designate  the  county  to  which  it  is 
changed,  and  where  the  trial  shall  take  place. 
But  the  omission  to  employ  such  explicit 
words  will  not  work  a  reversal,  where  it  is 
entirely  clear,  as  in  this  case,  that  the  venue 
was  in  fact  changed. 

Where  a  change  of  venue  is  granted  in  a 
criminal  case,  a  certified  copy  of  the  order 
passed  for  that  purpose  is  required  to  be 
transmitted  to  the  clerk  of  the  superior  court 
of  the  county  to  which  the  change  is  made. 
But  the  original  indictment  and  other  papers 
in  the  case,  not  certified  copies  of  them,  are 
to  be  sent  to  that  county.  Penal  Code  (1910) 
§§  965,  1158.  There  was  no  merit  in  the  ob- 
jection to  the  trial  in  Irwin  county. 

2.  At  common  law  certain  officers,  as  con- 
servators of  the  peace,  were  entrusted  with 
power  to  make  arrests  without  a  warrant  in 
certain  cases.  The  power  to  arrest  for  a 
felony  was  different  from  that  to  arrest  for 
a  misdemeanor.  As  to  the  latter  a  number 
of  authorities  declare  that  the  officer  could 
arrest  without  a  warrant  any  person  who 
committed  a  breach  of  the  peace  in  his  pres- 
ence or  within  his  view.  Relatively  to  ar- 
resting officers  the  common  law^  with  per- 
haps some  modification,  ha«  been  eodified  in 
the  Penal  Code  (1910)  §  917,  which  declares 
that  "An  arrest  may  be  made  for  a  -crime  by 
an  officer,  either  under  a  warrant,  or  without 
a  warrant  if  the  offense  is  committed  in  his 
presence,  or  the  offender  is  endeavoring  to 
escape,  or  for  other  cause  there  is  likely 
to  be  a  failure  of  justice  for  want  of  an 
officer  to  issue  a  warrant."  A  police  officer  in 
making  an  arrest  for  an  offense  against  a 
State  law  clearly  comes  within  this  section. 
In  making  an  arrest  without  a  warrant  for 
a  violation  of  a  municipal  ordinance  he  has 
been  considered  as  coming  within  its  pro- 
tection. Harrell  v.  State,  76  [444]  Ga.  842. 
In  Porter  v.  State,   124  Ga.  297,  62  S.  E. 
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283,  2  L.R.A.(N.S.)  730,  that  section  was 
declared  to  be  applicable  alike  to  State  and 
municipal  arresting  officers.  See  opinion  of 
the  majority  of  the  court  and  the  concurring 
opinion  in  the  Porter  case. 

3.  The  authority  of  a  private  person  to 
arrest  is  more  limited  than  that  of  an  officer. 
Under  the  common  law  he  could  arrest  for 
a  felony  comitted  in  his  presence.  If  he 
made  an  arrest  for  a  felony  otherwise,  he 
did  so  at  his  peril.  If  called  upon  to  justify 
his  act,  some  courts  have  held  that  he  must 
show  that  the  felony  had  actually  been  com- 
mitted, and  that  he  had  reasonable  grounds 
for  believing  the  person  arrested  to  be  guilty ; 
while  other  courts  have  gone  further,  and 
held  that  he  must  show  that  the  person  ar- 
rested was  actually  guilty.  As  to  misde- 
meanors, a  private  person  could  make  an 
arrest  for  an  affray  or  other  breach  of  the 
peace  committed  in  his  presence,  or  to  prevent 
its  immediate  continuance.  These  rules  have 
been  to  a  considerable  extent  modified  by 
statutes  and  ordinances  passed  in  pursuance 
of  statutes.  But  with  statutes  other  than 
our  own  we  are  not  now  concerned.  The  rule 
as  to  an  arrest  by  a  private  person  is  thus 
sUted  in  the  Penal  Code  (1910)  §  921:  "A 
private  person  may  arrest  an  offender,  if  the 
offense  is  committed  in  his  presence  or  with- 
in his  immediate  knowledge;  and  if  the  of- 
fense is  a  felony,  and  the  offender  is  escaping, 
or  attempting  to  escape,  a  private  person 
may  arrest  him  upon  reasonable  and  probable 
grounds  of  suspicion.'*  This  was  a  codifica- 
tion of  the  pre-existing  law,  and  not  the  re- 
sult of  a  statute  laying  down  a  new  rule. 
While  municipal  ordinances  are  in  a  sense 
laws,  and,  for  some  purposes,  proceedings  to 
punish  for  a  violation  of  them  are  treated  as 
quasi  criminal  proceedings,  such  breaches  are 
neither  misdemeanors  nor  felonies  under  the 
laws  of  the  State.  It  has  been  held  that  in 
municipal  courts  dealing  with  breaches  of 
ordinances  a  trial  by  jury  is  not  necessary; 
and  various  other  differences  between  in- 
fractions of  such  regulations  and  violations 
of  State  laws  have  been  recognized.  This 
section  of  the  code  does  not  authorize  a  pri- 
vate person  to  arrest  for  ev^ry  breach  of  a 
municipal  ordinance  which  may  take  place 
in  his  presence,  regardless  of  whether  it 
involves  the  commission  of  a  misdemeanor  or 
felony,  such,  for  instance,  as  expectorating 
on  the  sidewalk,  using  an  ash-can  or  a  gar- 
bage-can not  in  strict  accord  with  the  munici- 
pal requirements,  or  even  indulging  in  whis- 
tling or  singing  which  the  self -constituted 
[445]  arrester  might  think  was  too  loud.  To 
permit  every  person  who  might  feel  so  inclined 
to  arrest  every  other  person  whom  he  might 
consider  to  be  violating  some  petty  municipal 
regulation  would  be  more  calculated  to 
produce  disorder  than  to  quell  it.     Statutes 


allowing  arrests  by  private  individuals,  when 
not  called  upon  by  proper  authority  to  act, 
should  be  strictly  rather  than  liberally  con- 
strued, as  in  derogation  of  the  common  law 
protecting  the  liberty  of  the  citizen.  The 
code  section  last  above  quoted  was  dealing 
with  offenses  amounting  to  a  misdemeanor 
or  a  felony,  and  not  with  infractions  of 
municipal  ordinances  as  such.  In  order  to 
work  so  radical  a  result  as  to  allow  private 
individuals  to  make  arrests  for  all  violations 
of  municipal  ordinances,  the  legislative  in- 
tent to  do  so  should  be  plain.  Union  Depot, 
etc.  Co.  V.  Smith,  16  Colo.  361,  27  Pac.  329; 
Palmer  v.  Maine  Cent.  R.  Co.  92  Me.  399, 
42  Atl.  800,  44  L.R.A.  673,  675,  69  Am.  St. 
Rep.  513;  Voorhees  on  Arrest,  §  112  et  seq. 
Generally  a  person  about  to  be  arrested 
is  entitled  to  know  that  he  is  arrested  by 
lawful  authority,  and,  if  he  submits  to  the 
arrest,  he  has  a  right  to  know  the  ground 
of  his  arrest.  Voorhees  on  Arrest,  §  78  et 
seq. ;  Davis  v.  State,  79  Ga.  767,  4  S.  E.  318. 
But  there  are  limitations  upon  this  rule. 
Thus  in  Thomas  v.  State,  91  Ga.  204,  18  S. 
E.  305,  it  was  held  that  one  who  saw  an  of- 
ficer approaching  him  and  took  to  flight,  and 
continued  to  flee,  had  no  right  to  express 
information  that  the  purpose  of  the  officer 
was  to  arrest  him.  Where  an  officer  without 
a  warrant  attempted  to  make  an  arrest  lor  a 
misdemeanor,  and  the  person  sought  to  be 
arrested  had  no  notice  that  an  attempt  to 
arrest  him  was  being  made  by  lawful  au- 
thority, it  was  held  that  such  person  had 
the  right  to  resist  the  attempt  to  take  him 
into  custody.  Franklin  v.  Amerson,  118  Ga. 
860,  45  S.  E.  698.  Notice  of  the  official 
character  of  a  person  making  the  arrest,  if 
an  officer,  and  that  an  attempt  to  arrest  is 
being  made,  may  be  express  or  implied.  Rob- 
inson V.  State,  93  Ga.  77  (3)  90,  18  S.  E. 
1018,  44  Am.  St.  Rep.  127;  Croom  v.  State, 
85  Ga.  718,  723,  724,  11  S.  E.  1036,  21  Am.  St. 
Rep.  179.  ''A  citizen  unlawfully  arrested 
has  a  right  to  resist  force  with  force  pro- 
portioned to  that  being  used  to  detain  him." 
Coleman  v.  State,  121  Ga.  594  (6)  599,  49 
S.  E.  716.  An  unlawful  arrest  is  an  assault; 
the  manner  in  which  it  is  made  may  make  it 
an  assault  and  battery  or  a  graver  offense. 
If  no  more  than  proper  force  is  used  [446] 
by  the  person  sought  to  be  illegally  arrested, 
in  resistance  thereof,  he  is  guilty  of  no  of- 
fense. This  does  not  mean  that  the  mere 
fact  of  an  illegal  arrest  will  authorize  the 
person  arrested  to  slay  the  arrester.  The 
latter  may  be  guilty  of  such  conduct  as  to 
increase  the  wrong  from  a  mere  assault  or 
assault  and  battery  to  a  felonious  assault, 
and  render  it  really  or  apparently  necessary 
for  the  person  wrongfully  sought  to  be  ar- 
rested to  slay  the  aggressor.  The  case  is 
somewhat  analogous  to  other  cases  of  assault 
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culminating  in  the  homicide  of  the  person 
who  was  the  original  assailant.  Generally  to 
slay  a  person  who  without  authority  of  law 
in  seeking  to  make  an  arrest  for  a  mis- 
demeanor, where  the  motive  of  the  slayer  is 
merely  to  avoid  an  arrest,  would  be  man- 
slaughter, and  not  murder.  If  a  person,  with 
due  notice  of  the  facts,  kills  another  to  pre- 
vent the  latter  from  lawfully  arresting  him 
in  a  lawful  way,  the  crime  is  murder.  Willi- 
ford  V.  State,  121  Ga.  173,  48  S.  E.  962. 

In  the  instant  case  the  evidence  introduced 
on  behalf  of  the  State  tended  to  show  that 
the  accused  was  guilty  of  murder.  The  defend- 
ant introduced  no  evidence,  but  made  a  state- 
ment, reciting,  among  other  things,  the  fol- 
lowing: He  and  his  brother  were  walking 
down  the  sidewalk  together,  when  they  met 
a  man  who  walked  up  to  him  and  caught 
hold  of  them.  The  man  had  on  citizen's 
clothes,  and  the  defendant  did  not  know 
what  he  was.  He  told  them  to  come  with 
him,  and  he  carried  them  a  short  distance 
down  the  street.  The  defendant  said  to  him, 
"Boss  man,  I  would  a  whole  lot  rather  you 
would  tell  me  where  you  are  going  with  us," 
and  also,  "\Vhat  do  you  mean  anyway?" 
The  man  made  no  reply  except,  "It  don't  know 
[make]  any  difference;  you  all  come  on.''' 
He  carried  them  past  a  barber-shop  and 
motioned  for  some  one  to  come  out>  in  re- 
sponse to  which  another  man  came  out  of  the 
shop.  A  proposal  was  made  to  search  the 
defendant  and  his  brother,  and  they  began 
to  do  so.  The  man  who  made  the  arrest 
had  no  warrant,  and  the  defendant  did  not 
think  that  he  had  the  authority  to  do  what 
he  was  doing.  The  defendant  jerked  loose. 
As  he  did  so  the  man  reached  back  for  his 
pistol,  and  started  to  draw  it.  The  defend- 
ant secured  his  first  and  fired.  This  occurred 
in  the  town  of  Broxton.  The  defendant  had 
heard  it  described  as  "a  rough  place."  He 
was  a  stranger  there,  and  did  not  know  any- 
thing about  the  people.  He  did  not  know 
anyone,  and  thought  probably,  from  the  ap- 
pearance of  things,  that  they  would  kill  him 
and  his  brother.  [447]  The  man  killed  did 
not  tell  the  defendant  that  he  had  a  warrant 
for  him,  or  wanted  to  take  him  to  the  lock- 
up, or  anytiiing  like  that.  The  defendant 
was  only  trying  to  protect  himself  the  best 
he  could.  He  did  not  think  it  right  to 
let  them  "just  do  me  anyway  there."  When 
the  man  who  had  hold  of  him  reached  back 
for  his  pistol,  the  defendant  knew  tliat  the 
purpose  was  to  kill  him,  and  he  shot  ac- 
cordingly. 

Evidence  was  introduced  by  the  State  to 
show  that  the  person  killed  was  a  police  of- 
ficer of  the  town  of  Broxton;  that  he  had 
on  no  uniform,  but  did  have  on  a  policeman's 
badge.  He  wore  a  raincoat,  but  there  was 
evidence  tending  to  show  that  it  was  turned 


back  so  that  the  badge  was  visible.  An  ordi- 
nance of  the  City  of  Broxton  was  introduced, 
which  declared  punishable  by  fine  or  im- 
prisonment several  specified  acts,  among  them 
being  intoxication  to  any  degree,  immoral  or 
indecent  conduct,  and  any  disorderly  conduct, 
or  conduct  likely  to  disturb  the  peace  and 
tranquility  of  any  citizen. 

The  judge  charged  generally:  "I  charge 
you  that  an  ofiicer  or  a  private  person  may 
make  an  arrest  for  an  offense  committed  in 
the  presence  of  the  ofiicer,  or  the  person, 
without  the  necessity  for  procuring  a  war- 
rant." He  nowhere  made  any  distinction 
between  the  power  of  a  police  officer  and  a 
private  person  in  r^ard  to  making  an  ar- 
rest for  the  violation  of  a  municipal  ordi- 
nance. In  a  note  to  one  of  the  grounds  of 
the  motion  for  a  new  trial  he  certified  that 
the  State  at  no  time  contended  that  the  arrest 
was  legal  because  made  by  an  officer,  but 
that  the  legality  of  the  arrest  depended  sole- 
ly on  whether  an  offense  was  being  committed 
by  the  defendant  in  the  presence  of  the  de- 
ceased, and  not  whether  the  deceased  was 
uniformed,  or  whether  the  person  killed  was 
in  fact  an  officer.  Nevertheless,  evidence  was 
introduced,  as  above  stated,  on  the  subject  of 
whether  the  person  killed  was  an  officer,  and 
whether  he  wore  a  policeman's  badge  so  as 
to  be  visible  to  the  defendant. 

It  was  urged  in  this  court  by  counsel  for 
the  State  that  the  defendant,  when  arrested, 
was  guilty  of  violating  the  municipal  ordi- 
nance, and  was  also  guilty  of  a  misdemeanor 
under  the  Penal  Code  (1910)  §  442.  That 
section  declares  it  to  be  a  misdemeanor  for 
a  person  to  "be  and  appear  in  an  intoxicated 
condition  on  any  public  street  or  highway/* 
or  in  certain  other  places;  but  it  also  de- 
clares that  such  intoxication  "must  be  made 
manifest  by  boisterousness,  [44S]  or  by  in- 
decent condition  or  acting,  or  by  vulgar,  pro- 
fane, or  unbecoming  language,  or  loud  and 
violent  discourse  of  the  person  or  persons 
so  intoxicated  or  drunken."  It  will  be  seen 
that  to  be  guilty  of  the  misdemeanor  thus  de- 
fined by  the  code  requires  something  more 
than  is  necessary  to  constitute  a  violation  of 
the  ordinance  of  Broxton.  Under  the  former 
the  drunkenness  must  be  made  manifest  in 
one  or  more  .of  certain  specified  ways.  If  re- 
liance was  placed  upon  the  contention  that 
the  defendant  was  committing  the  offense 
thus  defined,  in  the  presence  of  the  deceased, 
regardless  of  the  official  position  of  the  lat- 
ter, that  raised  a  different  question  from 
whether  he  was  violating  a  municipal  ordi- 
nance. The  judge  nowhere  drew  this  distinc- 
tion. While  a  number  of  the  grounds  of  the* 
motion  for  a  new  trial  were  without  merit, 
yet  some  of  them  sufficiently  raised  the  point 
that  the  judge  in  fact  charged  to  some  ex- 
tent on  the  subject  of  an  arrest  and  an  illegal 
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arrest,  but  did  not  sufficiently  or  clearly  in- 
struct the  jury  on  the  issues  involved  in  the 
case  touching  those  subjects.  In  so  far  as 
the  defendant  depended  upon  his  statement 
alone  as  a  basis  for  a  charge,  he  should  have 
made  a  proper  request,  or  the  omission  to  so 
charge  will  not  cause  a  reversal.  But  as  the 
questions  whether  or  not  the  deceased  was 
lawfully  attempting  to  arrest  the  accused, 
or  whether  the  accused  was  resisting  an 
illegal  arrest,  were  involved,  and  as  evidence 
was  introduced  to  show  the  official  character 
of  the  deceased  and  tending  to  show  notice 
thereof  to  the  accused,  and '  an  ordinance  of 
the  City  of  Broxton  was  introduced,  the 
charge  should  have  given  proper  instructions 
on  those  subjects. 

A  section  in  the  charter  of  Broxton  de- 
clares that  "The  chief  and  police  shall  be 
uniformed  and  armed  as  to  be  readily  recog- 
nized by  the  public  as  a  peace  officer.  Such 
arms  and  uniforms  to  be  furnished  by  the 
city  and  to  remain  the  property  of  the  city." 
Acts  1904,  p.  368-377.  This  section  primari- 
ly imposes  a  duty  upon  the  city.  It  might 
be  considered  in  connection  with  evidence  as 
to  whether  the  person  seeking  to  make  the 
arrest  was  in  uniform  or  not»  as  bearing  on 
the  question  whether  or  not  the  defendant 
knew  or  was  put  on  notice  of  the  fact  that 
such  person  was  an  officer.  But  the  request 
to  charge  that  it  was  the  duty  of  the  de- 
ceased while  acting  as  chief  of  police  of  Brox* 
ton  to  be  uniformed  and  armed,  so  as  to  be 
readily  recognized  by  the  public  as  a  peace 
officer,  was  too  broad  in  its  terms. 

[449]  4.  Except  as  indicated  in  this  opin- 
ion, there  was  no  merit  in  any  of  the  grounds 
of  the  motion  for  a  new  trial.  The  ninth 
ground  is  covered  by  the  decision  in  Cole- 
man V.  State,  141  6a.  731,  82  S.  £.  228.  As 
the  case  is  to  be  returned  for  a  new  trial,  we 
express  no  opinion  in  regard  to  the  evidence 
further  than  what  has  already  been  said. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  Fish,  C.  J.,  absent. 

HOTE. 

Riglit  of  PriTate  Person  to  Arrest  An- 
other for  Violation  of  Mnnioipal  Or« 
dinanee  Committed  in  His  Presenoe. 

From  the  decisions  in  the  few  instances 
wherein  the  courts  have  passed  on  the  ques- 
tion, the  general  rule  deducible  is  that  a 
private  person  is  not  authorized  to  make  an 
arrest  for  the  violation  of  a  municipal  ordi- 
nance, though  the  offense  is  committed  in 
his  presence.  Union  Depot,  etc.  Co.  v.  Smith, 
18  Colo,  361,  27  Pac.  329.  And  see  the  re- 
ported case.  See  also  Mitchell  v.  Gambill, 
140  Ala.  545,  37  So.  402.  Compare  Judson 
V.  Reardon,  16  Minn.  431.     In  the  case  .first 


cited  the  rule  was  applied  to  a  special  officer, 
who  was  held  to  be  an  agent  of  the  defend- 
ant depot  company  and  not  a  police  officer. 
The  court  said:  "The  offense  for  which  the 
arrest  was  made  was  committed,  if  at  all, 
by  the  violation  of  a  municipal  ordinance. 
To  settle  the  rights  of  the  plaintiff  and  de- 
termine the  responsibilities  of  the  defendant, 
the  status  of  the  individual  who  made  the 
arrest  must  first  be  ascertained.  The  radical 
difference  between  the  powers  and  duties  of 
a  regularly  constituted  police  officer  and 
those  of  a  private  person  in  respect  of  these 
matters  make  the  iwquiry  fundamental  and 
primary.  A  private  individual  could  never 
take  a  person  into  custody  or  restrain  him 
of  his  liberty  because  of  the  commission  of 
such  an  offense.  It  was  only  in  emergencies 
and  because  of  the  right  of  society  to  defend 
itself  against  sudden  aAsaults  that  the  pri- 
vate person  might  act."  In  Mitchell  v.  Gam- 
bill,  140  Ala.  545,  37  So.  402,  the  court  said 
obiter:  "We  may  say,  that  the  evidence 
established  without  conflict,  that  the  arrest 
w^as  made  for  carrying  on  the  business  of  a 
lawyer,  and  that  it  was  made  without  any 
warrant  or  writ  of  arrest.  Whether  defend- 
ant was  a  duly  appointed  and  qualified 
policeman  or  not,  at  the  time  of  the  arrest, 
— about  which  much  evidence  was  introduced 
and  much  argument  is  here  indulged  by 
plaintiff's  attorneys,  taking  the  negative  of 
that  proposition, — ^we  need  not  consider,  for, 
if  a  qualified  officer,  he  had  no  right  to  ar- 
rest the  plaintiff  without  a  warrant  or  writ 
of  arrest;  or,  if  his  acts  were  attempted  to 
be  justified  on  the  score  of  his  having  been 
an  officer  de  facto;  or,  if  he  acted  as  a  private 
citizen  in  making  the  arrest,  he  was  equally 
without  authority  to  make  it;  and^  in  the 
absence  of  such  authority,  in  either  instance, 
the  arrest  was  imlawful,  and  the  plaintiff 
was  entitled  to  the  general  charge,  whicii 
was  refused  him." 

But  in  Judson  v.  Reardon,  16  Minn.  431, 
it  appeared  that  a  section  of  an  ordinance 
establishing  a  city  fire  department  provided 
as  follows:  "All  persons,  who  at  a  fire 
shall  refuse  to  obey  any  order  or  direction 
given  by  any  person  duly  authorized  to  order 
or  direct,  or  who  shall  resist  or  impede  any 
officer  or  other  person  in  the  discharge  of 
his  duties  shall,  in  the  absence  of  sufficient 
excuse,  be  punished  by  a  fine  not  exceed- 
ing fifty  dollars.  Any  member  of  the  common 
council,  or  any  fire  warden,  may  arrest  and 
detain  such  person  in  his  custody  until  such 
fire  is  extinguished."  The  court  held  that 
the  latter  clause  of  the  ordinance  was  void 
but  said:  "The  appellant,  however,  insists 
that  the  arrest  and  detention  was  justifiable, 
aside  from  the  ordinance.  The  defendant 
as  all  alderman,  he  says,  was  justified  in 
arresting  the  plaintiff  if  he  crossed  the  hose 
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against  the  direction  of  those  in  charge  of 
it,  unless  he  used  unnecessary  violence.  There 
is  no  pretense  of  unnecessary  violence;  but, 
as  we  have  seen,  defendant  had  no  more  au- 
thority because  he  was  an  alderman  to  arrest 
than  a  private  citizen.  There  is  a  good 
ground,  however,  to  contend  that  plaintiff 
had  made  himself  liable  to  be  fined.  In 
that  event  the  law  authorized  defendant  to 
arrest,  that  is,  to  take  plaintiff  into  custody, 
that  he  might  be  held  to  answer  for  such 
offense." 


V. 
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Criminal  Law  —  SuAoienoj  of  BTidenoe 

—  Proof  of  M otiTe. 

Proof  of  the  existence  of  a  particular  mo- 
tive is  not  essential  to  establish  the  guilt  of 
a  person  accused  of  crime. 

Ezonlpaftory  Faots  — -  Folly  of  Aot«  At- 
tributed to  Aoovsed. 

A  jury  is  not  bound  to  hold  that  a  specified 
event  has  not  occurred  because  its  occurrence 
involves  unwise  or  foolish  or  blundering  con- 
duct on  the  part  of  the  accused  person. 

Soope  of  Review  —  Weight  of  ETidenoe. 

It  is  not  the  purpose  of  Code  Cr.  Proc.  8 
528,  authorizing  a  reversal  in  case  of  the 
death  penalty  if  the  verdict  is  against  the 
weight  of  evidence  or  against  law,  to  sub- 
stitute the  conclusions  of  fact  which  may 
be  drawn  by  the  appellate  judges  for  the 
conclusions  of  fact  which  have  oeen  drawn 
from  the  evidence  by  the  jury. 

Homioide  —  Eridenee  Suffioient. 

In  a  prosecution  for  murder,  evidence  held 
sufficient  to  show  that  defendant  instigated 
the  murder,  which  was  committed  by  others. 

Criminal  I«aw  —  Snf&oienoy  of  Eridemoe 

—  Corroboration  of  Aoeomplioo. 

Under  Code  Cr.  Proc.  §  399,  providing  that 
a  conviction  cannot  be  had  on  the  testimony 
of  an  accomplice  unless  corroborated  by  other 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  crime,  it  is  not 
required  that  the  whole  case  shall  be  proved 
outside  the  testimony  of  accomplices,  but 
the  law  is  complied  with  if  there  is  some  evi- 
dence fairly  tending  to  connect  defendant 
with  the  commission  of  the  crime,  so  that 
his  conviction  will  not  rest  entirely  on  the 
evidence  of  the  accomplices. 

[See  98  Am.  St.  Rep.  105.] 


Same. 

Where  the  trial  judge  is  satisfied  that 
there  is  some  evidence  corroborative  of  the 
testimony  of  an  accomplice,  then  it  is  for  the 
jury  to  determine  whether  the  corroboration 
is  sufficient  to  show  guilt. 

Same. 

In  a  prosecution  for  murder,  evidence  of 
corroboration  of  the  accomplices  of  defend- 
ant, who,  on  grant  of  immunity,  testified  that 
defendant  instigated  them  to  hire  gunmen  to 
do  the  killing,  held  sufficient  to  go  to  the 
jury. 

Witnesses  —  Credibility  —  Falsns  ia 
Uno. 

The  maxim,  "Falsus  in  uno,  falsus  in  omni- 
bus," is  permissive  only,  and  not  mandatory. 

Dying  Deelarations  — -  Statement  of 
ConTiot  Immediately  before  Ezeea- 
tion. 

The  declaration  of  one  convicted  of  mur- 
der, made  just  before  execution,  that  defend- 
ant on  trial  as  instigator  of  the  murder  had 
nothing  to  do  with  it  as  far  as  he  knew,  is 
inadmissible. 

[See  note  at  end  of  this  case.] 

Criminal  Law  —  Trial  — -  Ezolnsion  of 
Jnry  During  Argnment  of  Law  Qnei- 
tion. 

It  is  not  a  violation  of  the  right  to  trial 
by  jury  guaranteed  by  the  Const,  art.  1,  §  2, 
for  the  court  to  exclude  the  jury  from  the 
courtroom  during  the  argument  as  to  the  ad- 
missibility of  evidence. 

ETidenoe  ~  Declaration  of  Coconspira- 
tor. 

Where  there  is  evidence  of  a  conspiracy  to 
kill,  testimony  of  the  chauffeur  driving  the 
men  who  actually  did  the  shooting  to  the 
place  of  crime  that  one  of  the  men  said 
that  the  defendant  "had  the  cops  fixed"  is 
admissible. 

[See  3  Am.  St.  Rep.  486.] 

Trial  —  Order  of  Proof. 

The  order  in  which  evidence  will  be  intro- 
duced is  in  the  discretion  of  the  trial  judge. 

Same. 

It  is  not  error  to  admit  acts  and  declara- 
tions of  conspirators  in  evidence  before  all 
proof  as  to  conspiracy  is  in;  the  court  charg- 
ing that  the  evidence  was  only  admissible 
in  case  conspiracy  was  shown. 

Eridenoe  •—  Aots  of  Cooonspirators  — 
Aots  after  Commission  of  Crime. 

Where,  on  a  trial  of  defendant  for  in- 
stigating a  murder,  one  of  the  conspirators 
testified  that  he,  at  the  direction  of  defend- 
ant, had  been  given  money  to  pay  the  gun- 
men who  actually  did  the  killing,  testimony 
of  the  wife  of  one  of  the  gunmen  that  her 
husband  brought  a  package  of  money  to  her 
apartment  and  divided  the  money  with  the 
other  gunmen  is  admissible. 

Criminal  Law  —  Trial  •—  Prejndieial 
ZnHnenoes  —  Contentpt  Proeeedingi 
against  Third  Persons. 

A  murder  trial  is  not  rendered  unfair  or 
staged  in  a  hostile  atmosphere  because  befort> 
trial  newspaper  articles  appeared  accusing 
defendant's    brother    with    tampering    with 
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witnesses,  and  defendaAt's  counsel  moved 
for  poBtponenient  and  to  punish  the  district 
attorney  for  contempt,  as  having  been  the 
author  of  them,  which  motions  were  denied, 
as  without  evidence  to  support  them,  or  be- 
cause a  newspaper,  during  the  selection  of 
the  jury,  published  an  article  claimed  to 
be  the  opening  address  of  the  prosecuting  at- 
torney, for  which  the  newspaper  was  lined, 
all  of  which  proceedings  were  had  in  cham- 
bers, and  no  objections  being  made  to  the 
jurors  as  selected. 

Evidence  —  Declarations  of  Tliird  Per- 
son. 

In  a  prosecution  for  murder,  conversations 
had  between  third  persons  subsequently  re- 
peated to  defendant,  connecting  defendant 
with  the  crime,  are  admissible. 

Same. 

To  prove  that  conversations  in  absence  of 
defendant,  connecting  him  with  the  crime 
charged,  were  authorized  by  him,  the  sworn 
testimony  of  one  of  the  parties  holding  such 
conversation  is  admissible,  though  its  weight 
was  for  the  jury. 

Same. 

Conversation  of  a  third  person  in  absence 
of  defendant,  with  the  gunman  who  did  the 
killing,  is  admissible  when  there  is  evidence 
of  such  person's  general  authority  from  de- 
fendant to  bring  about  the  killing. 

Hanaleaa   Error   —   Exelnslom   of    XSwi* 
denoe  —  Fact  Otherwise  Prowed. 

Where  the  transcript  of  the  testimony  of  a 
witness  on  a  former  trial  is  introduced  in 
evidence,  any  error  in  ruling  on  questions  to 
the  witness  as  to  his  former  testimony  is 
harmless. 

Proof  of  Conceded  Pacts  Harmless. 

The  admission  of  evidence  that  a  witness 
for  the  state  discharged  his  counsel,  who  was 
also  counsel  for  the  defendant  on  trial,  and 
told  ihe  prosecuting  attorney  that  he  was  an 
accomplice  to  the  murder,  is  not  prejudicial  to 
defendant,  where  it  is  conceded  that  he  waa 
an  accomplice,  and  defendant's  lawyer  ad- 
mits the  fact  that  he  had  previously  repre- 
Rented  the  accomplice. 

Bridenoo    —    Matters    Explanatory    of 
Relewant  Docnment. 

Where  in  a  prosecution  for  murder  the 
theory  of  the  state  was  that  defendant,  a 
police  lieutenant,  instigated  the  crime  be- 
cause deceased,  a  professional  gambler,  angry 
because  defendant  raided  his  place,  threatened 
to  disclose  defendant's  connection  with  gamb- 
lers, anonymous  letters  sent  to  a  police  com- 
missioner"  charging  defendant  with  protect- 
ing gamblers  are  admissible,  not  as  evidence 
of  the  facts  stated  therein,  but  to  aid  a 
memorandum  of  defendant  sent  to  the  police 
commissioner  in  answer  to  such   charges. 

Harmless  Error  —  Irrelerant  Ewidenoo. 

Where  in  a  prosecution  for  murder  the 
theory  of  the  state  was  that  defendant,  a 
police  lieutenant,  instigated  the  crime  be- 
cause deceased,  a  professional  gambler,  angry 
because  defendant  raided  his  place,  threat- 
ened to  disclose  defendant's  connection  with 
gamblers,  admission  of  evidence  of  conversa- 
tiona  between  a  police  commissioner  and  the 
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captain  of  a  precinct  relative  to  keeping  a 

Soliceman  in  the  place  raided  is  not  preju- 
icial  to  defendant. 

Ewidence  •—  That  Witness  Hot  Called 
Was  in  Pay  of  Bistriot  Attorney. 

Defendant  cannot  complain  that  he  was  not 
allowed  to  show  that  a  witness  for  the  state 
on  the  first  trial,  who  denied  his  testimony  on 
moticm  for  new  trial,  and  who  did  not  testi- 
fy at  the  second  trial,  but  who  immediately 
Srior  to  the  last  trial  was  within  the  juris- 
iction  of  the  court,  was  in  the  pay  and  un- 
der the  control  of  the  district  attorney. 

Trial  —  Fairness  —  I«atitnde  Allowed 
Parties. 

Defendant  is  not  denied  a  fair  trial  because 
in  exceptional  instances  greater  latitude  was 
allowed  the  district  attorney  on  cross-ex- 
amination of  witnesses  than  was  allowed  de- 
fendant's counsel. 

Znstmetions  —  Tost  of  Fairness. 

That  the  appellate  court,  on  reading  the 
entire  charge  in  a  murder  case,  is  unable  to 
determine  whether  the  trial  court  thought 
defendant  guilty  or  innocent,  is  a  sufficient 
test  of  its  fairness. 

Urginc  9uTj  to  Asre«* 

For  the  court  in  a  murder  case  to  say  in 
its  charge  that,  unless  the  jury  do  its  duty, 
all  labor  expended  would  be  lost,  and  that 
counsel  and  court  have  tried  to  perform  their 
duty,  and  let  it  not  be  said  tnat  the  jury 
neglected  to  perform  theirs,  and  that  he 
hoped  they  would  endeavor  to  arrive  at  a 
conclusion,  and  that  it  would  be  based  on 
evidence  and  in  accord  with  their  conscience, 
is  not  error. 

[See  11  Ann.  Gas.  1131;  Ann.  Gas.  1912D 
440;  105  Am.  St.  Rep.  560.] 

New     Trial   —    Newly-disooTered    EtI* 
denoe  —  Matter  of  Zmpeaolunont. 

Under  Gode  Cr.  Proc.  §  466,  subd.  7,  for- 
bidding a  new  trial  for  newly-discovered  evi- 
dence impeaching  or  discrediting  a  witness, 
that  witness  for  the  state  signed  affidavits 
while  intoxicated  inconsistent  with  his  testi- 
mony on  the  trial,  which  he  repudiated  by 
counter  affidavits,  is  not  ground  for  new 
trial. 

[8ee  Ann.  Gaa.  1912D  856.] 

Appeal  from  Trial  Term  of  Supreme  Court, 
New  York  county. 

Criminal  action.  Charles  Becker  convicted 
of  murder  in  first  degree,  and  appeals  from 
judgment  of  conviction  and  from  motion  de- 
nying new  trial  on  ground  of  newly-discov- 
ered evidence.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Martin  F.  Ma/ntony  'William  E.  Oriffin  and 
John  B.  Johnston  for  appellant. 

Charles  Albert  Perkins  and  Robert  C.  Tay- 
lor for  respondent. 

[132]  WiLLARD  Babtlett,  Ch.  J. — Tlie 
principal  appeal  brings  up  for  review  the 
second  trial  of  Charles  Becker  [133]  for  the 
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murder  of  Herman  Kosenthal.  The  homicide 
occurred  shortly  before  2  o'clock  A.  M.,  on 
the  16th  day  of  July,  1912,  when  the  victim 
was  shot  to  death  on  the  sidewalk  in  front 
of  the  Hotel  Metropole  on  West  43rd  street 
near  Broadway.  Four  men  were  actually 
concerned  in  the  fatal  shooting,  namely, 
Jacob  Seidenshuer,  Frank  Cirofici,  Louis 
Rosenberg  and  Harry  Harowitz — better 
known  to  their  associates  respectively  as 
Wliitey  Lewis,  Dago  Frank,  Lefty  Louie  and 
Gyp  the  Blood — and  frequently  referred  to 
for  convenience  as  the  gunmen.  They  have 
all  been  convicted  and  have  suffered  death 
for  their  crime.  (People  v.  Seidenshner,  210 
N.  Y.  341,  104  N.  E.  420.)  They  were  hired 
to  kill  Rosenthal  by  three  professional  gam- 
blers known  as  Jack  Rose,  Bridgie  Webber 
and  Harry  Vallon,  who  turned  state's  evi- 
dence and  testified  not  only  against  the  gun- 
men but  also  against  the  defendant  Becker, 
under  a  promise  of  immunity  from  the  dis- 
trict attorney,  given  with  the  sanction  of 
the  court.  Rose,  Webber  and  Vallon  claim 
to  have  acted  at  the  instance  of  Becker  in 
thus  bringing  about  the  death  of  Rosentlial; 
and  the  public  prosecutor  appears  to  have 
considered  that  the  community  would  gain 
more  by  the  conviction  of  a  faithless  public 
officer  than  it  would  suffer  by  the  escape 
of  three  confessed  murderers  from  any  pun- 
ishment for  their  participation  in  the  crime. 
This  was  a  matter  for  him  to  determine  un- 
der the  responsibility  of  his  official  oath; 
and  with  the  exercise  of  his  discretion  in 
this  respect,  this  court  has  nothing  to  do. 

The  ^rst  judgment  of  death  against  the 
defendant  was  reversed  because  he  did  not 
have  a  fair  trial.  The  judgment  now  under 
review  is  not  assailable  on  that  ground. 
This  I  shall  endeavor  to  show  as  I  proceed 
to  discuss  the  principal  points  presented  in 
behalf  of  the  appellant. 

On  the  first  appeal  the  court  expressly  re- 
frained from  considering  and  passing  upon 
the  question  whether  the  verdict  was  against 
the  weight  of  evidence.  Wliile  the  prevailing 
opinion  did  consider  at  length  the  evidence 
[134]  and  point  out  what  seemed  to  be  vari- 
ous weaknesses  and  defects  in  the  People's 
case,  this  was  done  simply  for  the  purpose 
of  leading  up  to  and  emphasizing  the  propo- 
sition that  under  such  circumstances  the  ap- 
pellant was  entitled  to  a  scrupulously  fair 
trial,  and  it  being  decided  that  he  did  not 
have  this,  it  became  unnecessary  to  consider 
the  other  question  of  the  weight  of  evidence 
which  is  now  presented  to  us. 

The  composition  of  the  briefs  illustrates 
the  comparative  importance  which  is  at- 
tached to  the  power  of  the  Court  of  Appeals 
to  deal  with  the  facts  in  reviewing  a  capital 
case.  Of  the  540  pages  which  make  up  the 
brief   for   the   appellant,    301   pages   are   de- 


voted to  a  consideration  of  the  facts;  while 
111  pages  are  occupied  by  a  discussion  of 
the  facts  in  the  district  attorney's  brief  of 
180  pages. 

The  facts  of  the  crime  as  developed  by  the 
evidence  on  both  sides  were  elaborately  set 
forth  in  the  opinion  of  this  court  on  the  first 
appeal  (People  v.  Becker,  210  N.  Y.  274,  104 
N.  £.  306) ;  and  also  in  the  case  of  the  gun- 
men (People  V.  Seidenshner,  210  N.  Y.  341, 
104  N.  E.  420).  It  is  unnecessary,  therefore, 
to  restate  them  in  detail  here.  It  was  the 
theory  of  the  prosecution  that  Rosenthal  and 
the  defendant  had  been  associated  in  the 
business  of  gambling;  that  the  defendant  had 
loaned  Rosenthal  money  to  be  used  for  their 
joint  benefit  in  the  conduct  of  a  gambling 
house;  that  the  existence  of  this  gambling 
house  became  known  to  the  police  authorities 
80  that  it  was  necessary  for  the  defendant, 
as  head  of  the  special  squad  engaged  in  the 
suppression  of  gambling,  to  make  a  raid 
upon  the  estatblishment ;  that  Rosenthal  was 
angered  by  the  raid  and  a  state  of  enmity 
arose  between  them  which  led  him  to  threat- 
en disclosures  to  the  district  attorney  and 
the  police  commissioner  which  would  have 
caused  the  defendant  to  lose  his  position. 
In  other  words,  the  motive  ascribed  to  the 
defendant  for  desiring  the  death  of  Rosen- 
thal is  the  defendant's  dissatisfaction  at 
Rosenthal's  conduct  in  [135]  regard  to  their 
joint  gambling  enterprise  and  his  apprehen- 
sion that  if  Rosenthal  lived  he  would  reveal 
misconduct  on  the  part  of  the  defendant 
which  would  inevitably  result  in  his  ruin. 

It  was,  and  is,  contended  in  behalf  of  the 
defendant  that  sentiments  of  enmity  against 
Rosenthal  were  entertained  by  Rose,  Webber 
and  Vallon  which  were  sufficient  to  account 
for  their  action  in  hiring  the  gunmen  to  kill 
the  gambler,  irrespective  of  any  hostility  to 
Rosenthal  on  the  part  of  Becker.  The  con- 
tention of  the  defense  in  this  respect  was 
clearly  presented  to  the  jury  in  the  charge 
of  the  learned  trial  judge;  and  the  verdict 
shows  that  they  must  have  rejected  it. 

As  has  often  been  said,  proof  of  the  ex- 
istence of  a  particular  motive  is  not  essential 
to  establish  the  guilt  of  a  person  accused  of 
crime;  but  when  the  existence  of  a  particular 
motive  is  suggested  it  becomes  exceedingly' 
important  to  inquire  as  to  the  probability 
dr  possibility  of  its  having  been  the  actuating 
cause  of  the  crime.  A  cogent  argument  in 
favor  of  the  defendant  in  this  respect  merits 
consideration.  It  is  said  that,  inasmuch  as 
Rosenthal  had  just  taken  steps  to  make 
public  his  charges  against  the  defendant  by 
offering  them  to  a  prominent  New  York 
newspaper.  Lieutenant  Becker  must  have 
known  that  any  attack  upon  Rosenthal  at 
that  time  would  almost  certainly  be  attrib- 
uted to   his  agency;    and,  therefore,   that  a 
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man  of  his  intelligence,  however  inimical  he 
might  be  to  Rosenthal,  would  not  have  per- 
mitted a  murderous  assault  upon  him  at  a 
juncture  when  the  circumstances  would  al- 
most unerringly  point  to  him  as  the  author 
of  the  crime.  The  sum  and  substance  of  the 
argument  is,  that  it  is  impossible  to  believe 
that  Becker  would  have  been  so  foolish  as 
to  order  or  induce  the  murder  to  be  com- 
mitted at  a  time  when  he  himself  would 
almost  certainly  be  the  one  man  in  the  city 
of  New  York  who  would  be  suspected  of 
complicity  therein. 

This  was  a  proper  matter  to  be  considered 
by  the  jury  [136]  and  We  must  assume  that 
they  considered  it.  It  cannot  be  laid  down 
as  matter  of  law  that  a  jury  is  bound  to 
hold  that  a  specified  event  has  not  occurred 
because  its  occurrence  involves  unwise  or 
foolish  or  blundering  conduct  on  the  part 
of  the  accused  person.  Indeed,  the  propen- 
sity of  criminals  to  blunder  has  long  been 
recognized  as  a  characteristic  of  great  value 
in  the  detection  of  crime.  The  criminal  re- 
poi-ts  of  England  and  this  country  are  full 
of  cases  in  which  guilt  has  been  fastened 
upon  the  defendant  by  reason  of  the  omis- 
sion of  some  slight  precaution  or  the  com- 
mission of  some  apparently  insignificant  act 
which  would  have  seemed  almost  impossible 
in  the  case  of  a  person  of  ordinary  common 
sense. 

Extensive  as  is  the  power  of  review  vested 
in  this  court  on  an  appeal  from  a  judgment 
of  death,  the  law  does  not  intend  to  substi- 
tute the  conclusions  of  fact  which  may  be 
drawn  from  the  evidence  by  seven  judges  for 
the  conclusions  of  fact  which  have  been 
drawn  from  the  evidence  by  twelve  jurors, 
unless  we  are  clear  that  tlie  view  of  the 
facts  taken  by  the  jury  is  wrong.  It  is  our 
dutv  to  affirm,  if  the  trial  was  fair  and 
without  legal  error  and  the  verdict  was  not 
against  the  weight  of  evidence.  We  are  to 
see  to  it  that  the  trial  was  fair  and  that 
there  was  sufficient  evidence,  within  recog- 
nized rules  of  law,  to  support  the  verdict; 
this  done,  the  responsibility  for  the  result 
rests  with  the  jurors. 

Guiding  our  action  by  these  established 
principles  of  criminal  procedure  in  capital 
cases,  we  do  not  feel  justified  in  interfering 
with  the  verdict. 

The  case  as  presented  upon  the  second 
trial  diflered  materially  from  the  case  as 
presented  upon  the  first.  The  actual  killing 
of  Rosenthal  by  the  gunmen  was  not  contro- 
verted, nor  was  the  agency  of  Rose,  Webber 
and  Vallon  in  employing  them.  The  ques- 
tion was  who  instigated  Rose,  Webber  and 
Vallon  to  cause  the  murder  to  be  done. 
Were  they  moved  to  act  by  the  fraternity 
of  New  York  [137]  gamblers  largely  repre- 
aented    on    the    Sam    Paul    excursion,    who 


dreaded  the  destruction  of  their  business  by 
Rosenthal's  threatened  disclosures,  or  did 
they  hire  the  gunmen  to  shoot  Rosenthal  at 
the  instance  of  Lieutenant  Becker?  There  is 
nothing  to  indicate  that  the  gunmen  were 
actuated  by  any  personal  hostility  toward 
the  man  they  killed.  They  were  simply  mur- 
derers for  hire.  Rose,  W€4>ber  and  Vallon 
admit  their  own  complicity  in  the  crime  but 
claim  to  have  been  set  in  motion  by  Becker. 
Upon  the  truth  or  falsity  of  their  testimony 
to  this  effect  depends  the  guilt  or  innocence 
of  the  defendant. 

Being  clearly  accomplices  as  matter  of  law 
(as  the  court  correctly  charged),  it  was  nec- 
essary, in  order  to  warrant  a  conviction  upon 
their  testimony  that  it  should  be  corrobo- 
rated by  other  evidence  tending  to  implicate 
the  defendant  in  the  murder.  "A  conviction 
cannot  be  had  upon  the  testimony  of  an  ac- 
complice, unless  he  be  corroborated  by  such 
other  evidence  as  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime." 
(Code  Crim.  Pro.  §  309.)  Accordingly,  the 
trial  judge  properly  instructed  the  jury  as 
follows:  ''If  the  jury  find  that  the  testi- 
mony of  Rose,  Vallon  and  Webber  has  not 
been  sufficiently  corroborated  so  as  to  con- 
nect this  defendant  with  the  commission  of 
the  crime,  or  if  the  jury  disbelieve  the  testi- 
mony of  Rose,  Webber  and  Vallon  in  its  main 
essential  features,  they  must  acquit  this  de- 
fendant." 

We  are  thus  brought  to  a  consideration  of 
one  of  the  most  important  questions  pre- 
sented by  the  appeal:  Was  there  sufficient 
corroboration  to  take  the  case  to  the  jury? 
There  could  be  no  conviction  of  the  defend- 
ant unless  the  jury  believed  the  testimony 
of  the  three  accomplices,  nor  unless  that 
testimony  was  supported  by  other  evidence 
tending  to  connect  Becker  with  the  killing 
of  Rosenthal.  But  the  law  does  not  require 
that  the  whole  case  shall  be  proved  outside 
the  testimony  of  the  accomplices.  (People 
V.  Hooghkerk,  96  N.  Y.  149.)  If  it  did,  the 
testimony  of  accomplices  would  never  avail 
anything  except  as  [138]  cumulative  evi- 
dence. The  "other  evidence"  required  by  the 
Code  need  only  tend  to  connect  the  accused 
with  the  commission  of  the  oflTense.  (People 
V.  Ryland,  97  N.  Y.  126.)  "The  law  is  com- 
plied with  if  there  is  some  other  evidence 
fairly  tending  to  connect  the  defendant  with 
the  commission  of  the  crime  so  that  his 
conviction  will  not  rest  entirely  upon  the 
evidence  of  the  accomplice."  (People  v. 
Everhardt,  104  N.  Y.  691,  694,  11  N.  E.  62.) 
If  the  trial  judge  is  satisfied  that  there  is 
some  such  corroborative  evidence  and,  there- 
fore, submits  the  case  to  the  jury,  "then  it 
is  for  the  jury  to  determine  whether  the 
corroboration  is  sufficient  to  satisfy  them  of 
the  defendant's  guilt."      (People  v.   Elliott, 
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106  N.  Y.  288,  292,  12  N.  E.  602.)  The 
same  view  was  expressed  by  this  court  in 
People  V.  Mayhew  (150  N.  Y.  346,  353,  44 
N.  £.  971),  where  it  was  said  that  under 
such  circumstances  the  jury  "are  the  sole 
judges  whether  the  evidence  relied  upon  to 
corroborate  the  accomplice  is  sufficient."  In 
the  celebrated  Patrick  case  (People  v.  Pat- 
rick, 182  N.  Y.  131,  156,  74  N.  E.  843)  Judge 
John  Clinton  Gray,  discussing  the  credibil- 
ity of  the  accomplice  who  admitted  having 
administered  the  fatal  dose  of  chloroform, 
said:  "It  is  sufficient  if  he  is  corroborated 
as  to  some  material  fact,  or  facts,  which  go 
to  prove  the  connection  of  the  defendant  with 
the  criminal  intent  and  its  execution.  .  .  . 
The  law,  in  its  humane  policy,  intends  that 
the  life,  or  the  liberty,  of  an  accused  person 
shall  not  be  sworn  away  by  an  accomplice, 
unless  the  accomplice  be  so  corroborated,  as 
to  some  material  fact,  or  facts,  as  that  a 
belief  in  his  credibility  becomes  reasonable 
and,  therefore,  sale  to  be  entertained." 

In  the  brief  for  the  appellant  the  following 
sentence,  from  the  opinion  in  People  v.  Page, 
162  N.  Y.  272,  274,  56  N.  E.  750,  is  quoted 
in  large  capitals:  "The  corroboration  must 
extend  to  every  material  fact  essential  to 
constitute  the  crime."  The  emphasis  is  mis- 
leading, and  the  rule  of  evidence  set  forth 
in  the  sentence  quoted  has  no  application  to 
such  a  case  as  the  present.  This  is  pointed 
out  by  [139]  Judge  Martin  in  People  ▼. 
OTarrell,  176  N.  Y.  323,  326,  67  N.  E.  588. 
The  Page  case  was  an  indictment  for  rape 
and  was  controlled  by  a  statute  which  pro- 
vided that  no  conviction  could  be  had  upon 
the  testimony  of  the  person  injured  unsup- 
ported by  other  evidence;  while  the  Code 
provision  operative  in  the  present  case  pro- 
hibita  a  conviction  upon  the  testimony  of  an 
accomplice  unless  he  be  corroborated  by  such 
other  evidence  as  tends  to  connect  the  de- 
fendant with  the  commission  of  the  crime. 
The  courts  required  the  corroboration  of  com- 
plainants and  accomplices  in  certain  classes 
of  cases  before  there  were  any  statutes  on 
the  subject,  and  the  extent  of  corroboration 
differed  with  the  character  of  the  crime.  In 
prosecutions  for  rape  it  was  early  held  that 
a  conviction  could  not  be  had  upon  the  un- 
supported testimony  of  the  alleged  victims, 
it  being  necessary  in  such  cases  to  prove  not 
only  the  physical  act  beyond  a  reasonable 
doubt,  but  also  that  the  complainant  was  an 
involuntary  participant  therein.  This  rule 
has  been  broadened  by  statute  so  as  to  in- 
clude abduction  and  other  offenses  affecting 
females,  and  the  corroboration  which  it  pre- 
scribes is  much  stronger  than  that  required 
in  support  of  the  testimony  of  accomplices. 
In  my  judgment  the  rule  which  must  control 
our  disposition  of  the  question  of  corrobora- 
tion  in   the   present   case   cannot  be   better 


stated  than  it  was  by  Judge  Miartin  in  the 
OTarrell  case:  "Although  under  those  stat- 
utes the  rule  is  different  as  to  the  amount 
of  corroboration  required,  still  in  either  case 
the  corroboration  must  be  of  a  character  and 
quality  which  tends  to  prove  the  defendant's 
guilt  by  connecting  him  with  the  crime.  If 
there  is  evidence  fairly  tending  to  show  such 
connection,  so  that  the  conviction  will  not 
rest  entirely  upon  the  evidence  of  the  accom- 
plice, then  the  question  whether  the  evidence 
is  a  sufficient  corroboration  to  induce  the 
jury  to  find  against  the  defendant  is  for  it 
to  determine;  but  if  there  be  no  evidence 
tending  to  connect  the  defendant  with  the 
commission  [140]  of  the  crime,  a  question 
of  law  is  presented,  which  is  reviewable  by  this 
court."     (175  N.  Y.  on  p.  326,  67  N.  E.  658.) 

Of  course  these  accomplices  were  very  bad 
men;  accomplices  in  murder  always  are;  but 
it  is  almost  a  truism  in  criminal  law  that  if 
the  testimony  of  bad  men  were  absolutely  re- 
jected many  murderers  would  escape  the  pun- 
ishment which  they  deserve.  Our  statute  has 
safeguarded  the  defendant  who  is  assailed  by 
such  testimony,  by  prohibiting  a  conviction 
upon  that  alone  and  by  requiring  that  it 
shall  be  supplemented  by  corroborative  evi- 
dence pointing  to  him  as  the  guilty  party. 
The  jury  were  properly  warned  that  in  weigh- 
ing the  words  of  Hose,  Vallon  and  Webber, 
the  fact  that  these  witnesses  had  been  grant- 
ed immunity,  provided  they  did  not  actually 
fire  the  fatal  shots,  should  be  taken  into 
account,  and  the  further  fact  that  they  had 
an  interest  to  shield  themselves  in  the  testi- 
mony they  should  g^ve. 

After  the  most  careful  consideration  which 
I  have  been  abl^  to  give  the  question,  I  can- 
not escape  tlie  conclusion  that  there  is  evi- 
dence in  the  record  other  than  that  of  the 
accomplices  tending  to  connect  the  defendant 
with  the  commission  of  the  crime. 

The  principal  sources  of  corroboration  re- 
lied upon  by  the  prosecution  were  (1)  the 
testimony  of  the  colored  man  James  Marshall 
as  to  the  presence  of  Rose  at  the  so-called 
Harlem  conference;  (2)  the  testimony  of 
Deputy  Commissioner  George  A.  Dougherty 
to  the  effect  that  the  defendant  on  the  18th 
of  July,  1912,  denied  that  he  had  seen  or 
heard  from  Bose  since  the  Thursday  or  Fri- 
day before  the  homicide  (whi.h  occurred  on 
Tuesday,  the  16th),  when  he  must  have 
known  that  Hose  was  then  in  hiding  in  the 
city  and  was  being  sought  by  the  police  for 
complicity  in  the  murder;  and  (3)  the  tes- 
timony of  one  Charles  B.  Plitt,  a  former 
friend  and  intimate  associate  of  Becker,  who 
appears  to  have  turned  against  him  since 
his  first  trial,  to  the  effect  that  the  defend- 
ant expressly  warned  [141]  him  beforehand 
to  keep  away  from  Times  Square  on  the 
night  when  the  murder  was  committed. 
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The  witness  Schepps,  who  was  sworn  in 
behalf  of  the  People  on  the  first  trial  to 
furnish  the  necessary  corroboration,  was  not 
called  upon  this  second  trial.  The  prosecu- 
tion now  relied  chiefly  upon  the  evidence  of 
^farshall,  Dougherty  and  Plitt,  two  of  whom 
had  not  testified  in  the  case  before. 

Accepting  the  testimony  of  Marsliall  as 
true  it  shows  that  the  defendant  and  Rose 
were  together  at  a  specified  locality  in  Har- 
lem (124th  street  and  Seventh  avenue)  on 
the  night  of  June  27th,  1912,  at  a  time,  how- 
ever, when  they  might  naturally  and  prop- 
erly be  there — the  defendant  for  the  purpose 
of  supervising  a  raid  by  his  squad  upon  a 
negro  gambling  house  in  the  neighborhood, 
and  Rose  on  account  of  his  intimacy  with 
Becker  and  association  with  him  in  similar 
enterprises.  The  evidence,  however,  concern- 
ing the  Harlem  conference,  as  a  whole,  is 
much  more  convincing  than  it  was  on  the 
first  trial.  The  date,  which  was  then  uncer- 
tain, is  now  fixed  as  being  the  27th  of  June. 
Marshall  was  certainly  present  at  the  raid 
then  made  by  the  defendant's  squad;  and  his 
presence  becomes  very  significant  when  con- 
sidered in  connection  with  Vallon's' testimony 
on  the  first  trial.  Yallon  then  said,  in  nar- 
rating the  circumstances  of  the  Harlem  con- 
ference: "Lieutenant  Becker  told  us  he  was 
going  to  raid  a  crap  game  that  night,  and 
there  was  a  little  colored  boy  on  the  other 
Hide  of  the  street  and  he  called  him  over  and 
spoke  to  him.  We  stepped  aside,  Rose  and 
I,  and  by  the  time  he  got  finished  talking  to 
this  boy  Webber  came  along."  This  mention 
of  the  colored  boy  by  Yallon  seemed  then  to 
be  only  an  unimportant  incident  of  the  Har- 
lem conference;  but  in  the  light  of  subse- 
quent developments  it  tends  strongly  to 
prove  that  Yallon  himself  must  have  been 
there  and,  therefore,  could  have  participated 
with  the  others  in  the  alleged  murder  plot. 
It  is  difficult  to  see  how  Yallon  would  or 
could  have  mentioned  [142]  the  colored  boy's 
presence  then  unless  he  had  himself  been 
present.  The  defense,  by  calling  three  police- 
men who  belonged  to  the  special  squad  and 
participated  in  the  Harlem  raid,  endeavored 
to  prove  that  Lieutenant  Becker  did  not  meet 
Vallon,  Rose  and  Webber  or  either  of  them 
on  that  occasion;  and  yet  the  fact  that  Yal- 
lon knew  the  colored  boy  was  there  can 
hardly  be  accounted  for  unless  Yallon  was 
there  himself. 

In  addition  to  these  considerations  it  is  a 
matter  of  importance  that  there  is  lacking 
on  this  appeal  the  basis  for  the  severe  criti- 
cisms which  on  the  former  appeal  were 
passed  on  the  People's  case  in  respect  of  the 
alleged  Harlem  conference  because  of  the 
failure  to  call  the  chauffeur  who  was  said 
to  have  conveyed  some  of  the  conspirators 
to  it.     On  the  first  trial  not  only  did  the 
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People  who  knew  the  identity  of  this  man 
fail  to  call  him,  but  it  was  fairly  inferable 
that  his  identity  had  been  so  obscured  that 
the  defense  was  not  afforded  sn  opportunity 
to  call  him  as  a  witness.  While  again  on 
the  present  trial  the  People  have  omitted  to 
call  him,  it  no  longer  remained  true  that  the 
defense  was  prevented  by  ignorance  from 
placing  him  upon  the  stand.  He  was  known 
and  was  within  the  jurisdiction  of  the  court 
and  could  have  been  summoned  as  a  witness 
if  desired. 

The  other  corroborative  evidence  is  more 
direct  in  its  implications.  There  is  nothing 
to  impugn  tlie  veracity  of  Police  Commis- 
sioner Dougherty.  On  the  second  day  after 
the  murder  this  officer  interrogated  the  de- 
fendant, his  subordinate,  as  to  his  knowledge 
of  the  whereabouts  of  Rose,  who  was  already 
suspected  of  some  connection  with  the  crime. 
Rose  at  this  time  was  in  seclusion  at  the 
house  of  one  Pollak,  to  which  the  defendant 
had  sent  his  lawyer,  John  W.  Hart,  together 
with  a  notary,  to  obtain  an  affidavit  from 
Rose  exonerating  Becker  from  any  relations 
with  Rosenthal  in  his  gambling  undertak- 
ings. This  affidavit  appears  in  the  record 
and  is  verified  on  July  17th,  1912.  Notwith- 
standing these  facts  the  defendant,  on  the 
[143]  next  day,  according  to  the  testimony 
of  Mr.  Dougherty,  told  him  that  he  had  not 
had  any  communication  with  Rose  since  the 
11th  of  July.  As  to  this  incident,  the  jury 
were  instructed  as  follows:  "If  you  con- 
clude that  this  defendant  upon  being  asked 
by  Young  or  Dougherty  as  to  his  knowledge 
concerning  those  who  committed  this  mur- 
der, made  in  response  to  those  questions  an- 
swers which  he  knew  to  be  false  and  which 
tended  to  show  that  he  had  no  communica- 
tion with  one  of  the  murderers,  then  I  charge 
you  that  you  may  take  into  consideration  the 
fact  that  he  did  make  such  false  statements, 
that  he  did  make  such  false  explanation,  in 
determining  in  connection  with  all  the  other 
evidence  in  the  case,  as  to  the  guilt  or  inno- 
cence of  this  defendant." 

Tlie  testimony  of  Plitt  implicates  the  de- 
fendant still  more  directly.  He  was  a  news- 
paper man  who  had  been  acquainted  with 
Becker  for  about  four  years  and  was  in  the 
habit  of  seeing  him  frequently  to  obtain  in- 
formation about  police  raids.  He  met  him 
on  the  day  before  the  murder  and  had  a  con- 
versation with  him  which  he  narrates  as 
follows:  "Becker  told  me  that  he  had  re- 
ceived a  communication  over  the  telephone 
from  a  party  named  Brown,  who  was  able 
to  obtain  an  affidavit  from  one  Dora  Gilbert, 
former  wife  of  Herman  Rosenthal,  which  he 
could  use  to  discredit  Herman  Rosenthal  in 
the  eyes  of  the  public.  He  said,  'I  want  you 
to  get  several  newspaper  men  and  a  notary 
public  to  obtain  this  affidavit.'    Becker  said. 
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'Just  as  soon  as  you. have  this  affidavit  signed 
and  sworn  to,  leave  the  bunch.  Remember 
who  you  meet  to-niglit.  And  where  you  were. 
You  had  better  make  a  memorandum  as  to 
your  movements  so  as  to  be  able  to  prove 
an  alibi;  and  above  all  things,  keep  away 
from  Times  Square  to-night,  and  keep  that 
under  your  belt.'  I  then  asked  Becker  what 
I  wanted  an  alibi  for;  was  there  anything 
coming  off?  Becker  said,  *Do  as  you  are 
told/  I  then  said,  'You  always  let  me  in  on 
everything  before.  Why  not  on  this?  Is  it 
about  Herman?*  [144]  Becker  said,  'Per- 
haps; never  mind.  Do  as  you  are  told.  Be 
able  to  prove  an  alibi;  you  will  learn  more 
to-morrow  and  will  then  understand.*  ** 

Tlie  witness  Plitt  gave  other  testimony  in 
which  he  attributed  incriminating  declara- 
tions to  the  defendant;  some  of  these  were 
alleged  to  have  been  made  on  the  train  on 
which  Becker  was  taken  to  Sing  Sing  after 
his  first  conviction.  The  officers  in  charge  of 
the  prisoner  on  that  occasion,  however,  deny 
that  he  made  any  such  statements  in  their 
presence  and  say  that  they  were  with  him 
throughout  the  trip.  This  denial  enables  de- 
fendant's counsel  to  invoke  the  maxim  falsua 
in  uno  falsua  in  om/nihua  as  justly  applica- 
ble to  putt's  testimony;  but  this  maxim  is 
permissive  only — ^not  mandatory — ^and  it  was 
for  the  jury  to  say  how  far  they  would  be- 
lieve him.  No  satisfactory  explanation  is 
given  of  Plitt's  change  of  attitude  toward 
the  defendant,  from  one  of  devoted  friendship 
to  fatal  hostility;  but  if  he  is  telling  the 
truth  now,  it  makes  little  difference  what 
the  reason  is.  If  the  defendant  actually 
cautioned  him  in  advance  to  be  away  from 
the  locality  of  the  murder  on  the  very  night 
when  the  murder  was  committed  the  jury 
might  find  that  that  fact  indicated  cogni- 
zance of  a  probability  at  least  that  some- 
thing momentous  was  then  likely  to  occur. 

One  of  the  assignments  of  error  most 
earnestly  pressed  upon  our  attention  involves 
a  consideration  of  the  law  relating  to  the 
admission  in  evidence  of  dying  declarations. 
Counsel  for  the  defendant  offered  to  prove 
that  one  of  the  gunmen  (Cirofici,  alias  Dago 
Frank)  just  before  his  execution  at  Sing 
Sing  declared  that  so  far  as  he  knew  Becker 
had  nothing  to  do  with  the  killing  of  Her- 
man Rosenthal.  The  court  sanctioned  this 
offer  of  proof  as  a  proper  method  of  raising 
the  question  and  excluded  the  evidence,  to 
which  ruling  exception  waa  duly  taken. 

The  admission  of  proof  of  the  dying  decla- 
rations of  victims  of  homicide  is  a  well- 
recognized  exception  to  the  general  rule  ex- 
cluding hearsay  evidence.  Sir  James  Fitz- 
james  [145]  Stephen  writing  in  1882  said 
he  believed  this  exception  w^as  about  100 
years  old.  (1  Stephen's  Hist.  Crim.  Law  of 
England,    447.)      It    has    never    been    more 


accurately  formulated  than  it  is  by  the  same 
learned  judge  in  his  Digest  of  the  Law  of 
Evidence  (Art.  26)  where  he  states  it  thus: 

"Dying  Declaration  aa  to  the  Cauae  of 
Death.  A  declaration  made  by  the  declarant 
as  to  the  cause  of  his  death,  or  as  to  any 
of  the  transaction  which  resulted  in  his 
death,  is  deemed  to  be  relevant  only  in  trials 
for  the  murder  or  manslaughter  of  the  de- 
clarant; and  only  when  the  declarant  is 
shown,  to  the  satisfaction  of  the  judge,  to 
have  been  in  actual  danger  of  death,  and  to 
have  given  up  all  hope  of  recovery  at  the 
time  when  his  declaration  was  made." 

Although  at  common  law  dying  declara- 
tions were  admissible  only  on  trials  for  mur- 
der or  manslaughter,  they  have  been  made 
admissible  by  statute  in  New  York  in  prose- 
cutions for  abortion.  (Code  Crim.  Pro. 
§  398a.)  So  clearly  established  waa  the  re- 
striction to  cases  of  homicide  that  a  legisla- 
tive enactment  was  deemed  necessary  to  war- 
rant the  admission  of  dying  declarations  in 
any  other  class  of  cases.  (People  v.  Davis, 
66  N.  Y.  95.)  In  the  case  cited  it  was  held 
by  this  court  that  dying  declarations  were 
admissible  in  cases  of  homicide  only,  where 
the  death  of  the  deceased  is  the  subject  of 
the  charge  and  the  circumstances  of  the 
death  are  the  subject  of.  the  dying  declara- 
tions. To  the  same  effect  is  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
Donnelly  v.  U.  S.  228  U.  S.  243,  Ann.  Gas. 
1913E  710,  33  S.  Ct.  449,  67  U.  S.  (L.  ed.) 
820.  The  declaration  must  be  a  statement 
by  the  victitn  of  the  crime  (2  Wigmore  on 
Evidence,  §  1433;  Brown  v.  Com.  73  Pa. 
St.  321,  13  Am.  Rep.  740;  State  v.  Bohan, 
15  Kan.  407;  People  v.  Hall,  94  CaL  595, 
30  Pac.  7;  State  v.  Westfall,  49  la.  328); 
and  however  cogent  may  be  the  reasoning  in 
favor  of  admitting  proof  of  declarations  by 
any  witness  about  to  die  and  aware  of  his 
approaching  dissolution,  it  suffices  to  say 
that  up  to  [146]  the  present  time  evidence 
of  dying  declarations  has  never  been  admis- 
sible under  the  law  of  the  state  of  New  York 
unless  the  declaration  proceeded  from  the 
victim  of  the  assault,  the  alleged  perpetrator 
of  which  was  on  trial.  Such  waa  not  the 
case  as  to  the  alleged  declaration  by  Dago 
Frank;  it  waa  not  admissible  under  any  ac- 
cepted doctrine  of  the  law  of  evidence;  and 
the  learned  trial  judge  would  have  erred  if 
he  had  received  the  proof  which  was  the 
subject  of  the  offer. 

In  ruling  aa  he  did,  the  learned  trial  judge 
said:  "I  will  exclude  it.  It  seems  to  me 
the  question  is  not  open  under  the  authori- 
ties. If  it  were  open  there  might  be  two 
sides  to  the  question;  but  I  think  it  is  set- 
tled." We  are  virtually  asked  to  re-open  it 
by  counsel  for  the  defendant,  who  argue  that 
the   statement   of   the   gunmen    immediately 
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prior  to  their  execution  was  inyested  with 
all  the  solemnity  of  a  dying  declaration,  and 
hence  by  analogy  of  reasoning  should  be 
deemed  admiRsible  as  such.  Speaking  of 
Dago  Frank,  they  say:  "In  a  few  moments 
lie  would  find  himself  in  the  realm  of  the 
unknown  beyond,  face  to  face  with  his  Maker, 
and  wholly  ignorant  of  the  penalty  or  pun- 
ishment that  might  be  inflicted  upon  him 
for  any  false  statement  immediately  before 
his  transition.  He  was  in  the  face  of  a 
Great  Fear,  and  all  of  the  secrets  of  Eternity 
were  soon  to  be  revealed  to  him.  A  sense  of 
infinite  awe  and  dread  must  have  pervaded 
his  whole  nature." 

It  is  generally   believed   that   a   sense   of 
speedily  impending  death  operates  to  induce 
one  to  tell  the  truth;   and  we  are  asked  to 
hold   that   this   influence   would   be   just   as 
effective  in  the  case  of  any  witness  who  is 
about  to  die  as  it  is  deemed  to  be  in  the 
case  of  the  victim  of  a  homicide.     Whether 
this  view  be  correct  or  not,  the  manner  in 
which  the  rule  as  to  dying  declarations  has 
been  dealt  with  by  the  courts  and  the  le<ri8- 
lature  in  this   state   indicates   that   it  may 
not  be  broadened  except  by  statute.     As  to 
the  argument  in  favor  of  enlarging  it  so  as 
to   admit    evidence    [147]    of    such    declara- 
tions as  that  allied  to  have  been  made  by 
Dago  Frank,  it  may   be   observed   that  the 
influence  of  approaching  death  might  be  very 
different  in  the  case  of  an   innocent  victim 
of  crime  from  what  it  would  be  in  the  case 
of  a  guilty  murderer  condemned  to  die.    Un- 
less numbers  of  innocent  men   liave  sufTered 
capital   punishment   in    this   country,    many 
criminals  have  gone  to  the  gallows  with  a 
lie  upon  their  lips.     The  existing  rule,  with 
its   strict   limitations,    has   been    introduced 
into  India  where  it  appears  to  have  worked 
badly,  according  to  Mr.  Justice  Stephen,  who 
says:     '*I  have  heard  that  in  the  Punjab  the 
odect  of  it  is  that  a  person  mortally  wounded 
frequently   makes   a   statement   bringing   all 
his  hereditary   enemies   on   to   the   scene   at 
the  time   of   his  receiving  his  wound,   thus 
Using  his   last   opportunity   to   do  them    an 
injury.    A  remark  made  on  the  policy  of  the 
rule  by  a  native  of  Madras  shows  how  dif- 
ferently such  matters  are  viewed  in  diflferent 
parts  of  the  world.     *Such  evidence,'  he  said, 
'ought   never   to   be   admitted    in    any   case. 
What  motive  for  telling  the  truth  can  any 
man  possibly  have  when  he  is  at  the  point 
of  death.'"      (1   Stephen's  Hist.   Crim.  Law 
of  England,  448,  449.)     Mention  is  made  of 
these  divergent   views   merely  to  show   that 
the  admission  of  dying  declarations  even  to 
the  extent  to  which  they  are  now  received 
is  not  universally  approved;  and  the  courts 
should  be  cautious  lest  they  enlarge  the  rule 
by  judicial  construction. 

In  connection   with   the   point   which   has 
just  been  discussed,  counsel  for  the  appellant 
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insist  that  reversible  error  was  committed  in 
excluding  the  jury  from  the  court  room  dur- 
ing the  argument  as  to  the  admissibility  of 
Dago  Frank's  declaration — their  exclusion  be- 
ing a  violation  of  the  right  to  a  trial   by 
jury  guaranteed  by  the  Constitution  of  the 
state.      (Const,    art.    I,    §    2.)      We   cannot 
accede  to  this  view.     The  argument  related 
solely    to   a    question    of    law,    determinable 
by  the  trial  judge,  and  with  which  the  jury 
had  no  concern  whatever.     [148]   Every  ex- 
perienced   trial    judge    knows    that    counsel 
often    inadvertently    or    purposely    introduce 
into  such  arguments  matters  of  fact  which 
may   affect   the   jurors   when    they   come   to 
consult  upon  their  verdict.     It  certainly   is 
not  essential   and  often  it   is   not  desirable 
that  they  should  hear  arguments  which  may 
serve   only    to   mislead   them.      While   it    is 
never  error  to  permit  the  jury  to  be  present 
during  the  discussion  of  questions  of  law  by 
counsel   (People  v.  Smith,  104  N.  Y.  491,  10 
N.  E.  873,  58  Am.  Rep.  537),  it  was  not  error 
to  exclude  the  jury  under  the  circumstances 
of  the  present  case.     Reference  is  made  to 
the  opinion  in  People  v.  Randazzio,  194  N. 
Y.  147,  87  N.  E.  112,  as  indicating  our  dis- 
approval of  such  exclusion,  even  by  consent; 
but  there  evidence  tchich  the  jury  ought  to 
have  he<ird  teas  taken  in  their  absence.    Noth- 
ing of  the  sort  happened  here;   for  the  out- 
come of  the  argument  was  a  decision  not  to 
receive  the  proffered  proof. 

Of  the  questions  of  law  in  the  case,  next 
in  importance  is  the  alleged  error  in  the 
admission  of  evidence  relating  to  the  acts 
and  statements,  in  the  defendant's  absence, 
of  persons  who  are  said  to  have  conspired 
with  him  to  commit  the  murder. 

Shapiro,  the  chauffeur  who  drove  the  car 
which  took  the  gunmen  to  the  scene  of  the 
murder,  was  allowed  to  testify,  over  objec- 
tion and  exception,  that  as  they  approached 
the  Hotel  Metropole  he  heard  one  of  the  gun- 
men say:  "Leave  him  turn  around;  that 
Becker  has  the  cops  fixed  up;  everything  is 
all  right." 

This  evidence  was  properly  received  under 
the  rule  explicitly  laid  down  by  this  court 
in  People  v.  McKane,  143  N.  Y.  455,  470, 
38  N.  E.  050,  where  Judge  O'Brien  said: 
"When  a  conspiracy  is  shown,  or  evidence 
on  the  subject  given  sufficient  for  the  jury, 
then  the  acts  and  declarations  of  the  con- 
spirators, in  furtherance  of  its  purpose  and 
object,  are  competent,  and  in  a  case  like  this 
it  is  not  necessary,  in  order  to  make  such 
proof  competent,  that  the  conspiracy  should 
be  charged  in  the  indictment." 

[149]  All  the  proof  relied  upon  to  estab- 
lish the  alleged  conspiracy  was  not  put  in 
until  after  Shapiro  thus  testified;  but  the 
order  in  which  the  evidence  might  be  intro- 
duced was  a  matter  within  the  discretion  of 
the  trial  judge.    When  he  came  to  charge  the 
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jury  in  respect  to  this  statement  by  Shapiro 
he  said :  '*It  became  necessary  upon  the  trial 
that  the  court  should  receive  that  testimony 
in  evidence  on  the  ground  that  it  purported 
to  be  a  declaration  of  one  of  the  conspirators 
who  were  engaged  in  the  commission  of  the 
crime  of  murdering  Herman  Rosen tlial.  But 
that  statement  of  Shapiro's  is  not  evidence 
of  the  truth  of  the  statement  contained  in  it. 
That  is,  it  is  not  evidence, — to  use  his  lan- 
guage,— 'that  Becker  has  the  cops  fixed  up/ 
nor  is  it  evidence  that  'everything  is  all 
right.'  The  statement  of  Shapiro's  that  one 
of  the  gunmen  used  this  language  is  only  to 
be  considered  by  the  jury  in  the  event,  of 
your  concluding  that  this  defendant  at  the 
bar  did  conspire  with  Rose,  Webber  and  Val- 
lon  in  order  to  bring  about  the  assaflsination 
of  Rosenthal." 

Other  testimony  as  to  the  acts  and  state- 
ments of  the  accomplices  in  furtherance  of 
the  alleged  conspiracy  was  properly  received 
on  the  same  ground.  (See  opinion  of  Chase, 
J.,  in  People  v.  Seidenshner,  210  N.  Y.  at 
p.  3e0,  104  N.  E.  420.) 

Particularly  strenuous  complaint  is  made, 
however,  of  the  reception  of  the  testimony 
of  Mrs.  Lillian  Rosenberg,  the  widow  of  one 
of  the  gunmen  (Lefty  Louie),  to  the  effect 
that  on  the  evening  following  the  murder  her 
husband  brought  a  package  of  money  to  her 
L  apartment,  where  he  met  the  other  gunmen, 
and  after  a  conference  with  them  in  an  ad- 
joining room  the  party  separated.  This  evi- 
dence seems  clearly  to  have  been  relevant. 
Rose  had  previously  testified  that  earlier  on 
the  same  day  Webber,  at  Becker's  express 
request,  had  given  him  |1,000  to  pay  the 
gunmen  with  and  he  had  handed  it  over  to 
Lefty  Louie.  It  certainly  would  not  be  a 
violent  inference  from  Mrs.  Rosenberg's  tes- 
timony that  he  divided  this  blood-money  with 
[150]  his  associates  on  the  occasion  men- 
tioned. Where  a  conspiracy  to  kill  involves 
the  employment  of  hireling  murderers,  the 
proof  is  not  necessarily  so  limited  as  to  ex- 
clude all  evidence  of  occurrences  after  the 
killing.  The  fulfillment  of  the  agreement  by 
the  subsequent  payment  and  receipt  of  the 
flum  agreed  upon  is  a  relevant  fact  and, 
therefore,  properly  provable — just  as  it 
would  be  relevant  by  way  of  defense  to  show 
that  no  money  had  ever  been  paid  to  the 
actual  slayers  at  the  instance  of  the  person 
accused  of  having  procured  their  employ- 
ment. 

Tlie  general  and  most  important  features 
of  the  case  have  thus  far  been  discussed.  In 
order,  however,  to  make  sure  that  nothing 
has  been  overlooked  which  the  defendant  is 
entitled  to  have  considered,  I  will  now  re- 
view the  specific  points  for  the  appellant  as 
they  are  stated  in  the  brief  of  his  counsel, 
indicating  what  seems  to  me  to  be  the  ap- 


propriate answer  in  each  instance.  This 
course  may  involve  some  repetition,  but  it  is 
necessary  in  passing  upon  a  record  of  this 
magnitude  in  a  case  argued  at  such  great 
length,  and  requiring  a  careful  study  of  such 
voluminous  briefs. 

(I)  "Defendant's  guilt  was  not  established 
beyond  a  reasonable  doubt,  but  the  verdict 
is  against  the  overwhelming  weight  of  the 
evidence  and  is  thus  contrary  to  law." 

This  point  has  been  disposed  of  in  the  fore- 
going general  discussion  of  the  case. 

(II)  "The  prosecution  having  failed  to  es- 
tablish defendant's  guilt  beyond  a  reasonable 
doubt;  the  verdict  of  guilty  being  hopelessly 
against  the  weight  of  the  evidence  is  con- 
trary to  law  and  cannot  stand." 

This  point  is  disposed  of  by  the  same  con- 
siderations which  apply  to  point  I.  In  ad- 
dition, it  may  be  observed,  so  far  as  the 
weight  of  evidence  is  concerned,  that  a  num- 
ber of  incidents  tending  to  incriminate  the 
defendant  testified  to  by  the  witnesses  for 
the  People  remained  without  contradiction 
when  the  case  went  to  the  jury.  In  his 
[151]  closing  address  the  learned  counsel  for 
the  defendant  said  he  did  not  believe  that 
there  was  any  necessity  for  him  to  deny  the 
words  of  Rose  and  Webber  and  Vallon  and 
Plitt — thus  conceding  that  the  statements  of 
those  witnesses  were  uncontradicted,  and  re- 
lying upon  the  inherent  improbability  of 
their  testimony  to  induce  the  jury  to  re- 
ject it. 

(III)  "The  conviction  was  had  upon  testi- 
mony of  accomplices  without  corroboration 
by  any  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  crime, 
and  is  thus  contrary  to  law." 

This  point  also  has  already  been  fully  cov- 
ered in  the  previous  part  of  this  opinion. 
The  whole  case  turns  upon  it,  and  the  rea- 
sons have  already  been  stated  which  compel 
the  conclusion  that  the  corroboration  was 
sufficient  to  take  the  case  to  the  jury. 

(IV)  "The  staging  of  this  second  trial  in 
an  atmosphere  designed  to  be  hostile  to  de- 
fendant was  highly  prejudicial  to  his  rights, 
deprived  him  of  a  fair  trial  and  was  a 
flagrant  violation  of  the  directions  of  this 
court  that  the  defendant  should  have  a  scru- 
pulously fair  and  impartial  trial." 

Til  is  curiously  worded  point  is  based  upon 
a  number  of  occurrences  just  before  the  be- 
ginning of  the  trial  and  at  its  outset.  Ar- 
ticles had  been  published  in  several  New 
York  newspapers  accusing  the  brother  of  the 
defendant  of  having  endeavored  to  induce 
witnesses  to  swear  falsely  upon  the  trial  of 
the  gunmen.  It  is  asserted  in  the  brief  for 
the  appellant  that  certain  affidavits  in  the 
record  "make  it  a  matter  of  very  strong  in- 
ference that  the  highly  objectionable  news- 
paper accounts  emanated  from  the  office  of 
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the  district  attorney."     To  counteract  their 
effect  Mr.  W.  Bourke  Cockran,  who  then  ap- 
peared as  one  of  the  counsel  for  the  defend- 
ant, made  a  motion  that  the  district  attorney 
be  adjudged  guilty  of  contempt  of  court  and 
asked    for    a    postponement    in    order    that 
proper    papers    might    be    submitted    on    an 
application    for    a    change    [152]    of    venue. 
Complaint    is    made    because    these    motions 
were  denied.     Furthermore,   after   the   trial 
had   been    in    progress    for    three    days    and 
before  the  jury  had  been  fully  selected,  there 
waa  published  in  the  New  York  Commercial 
Advertiser  what  purported  to  be  a  verbatim 
report  of  the  district  attorney's  opening  ad- 
dress.     Proceedings    were   taken    before   Mr. 
Justice  Seabury  against  the  newspaper  cor- 
poration, which  was  duly  fined  for  contempt 
of  court  in  making  this  false  and  premature 
publication.       These     contempt     proceedings 
vere  conducted  in  the  chambers  of  the  jus- 
tice  and,   strictly    speaking,    constituted   no 
part  of  the  trial  under  review.     How  any  of 
the  matters   mentioned   could  have   affected 
the  appellant  injuriously  or   how  they  con- 
stituted any  ''staging"  of  the  trial  prejudi- 
cial to  his  interests  it  is  impossible  for  me 
to  see.    Every  juror  who  sat  in  the  case  was 
pronounced   acceptable  to  the  defendant  by 
his  counsel  and  this  could  hardly  have  oc- 
curred if  there  had  been  any  impression  in 
his  mind  that  the  jurymen  had  been  preju- 
dicially affected  by  the  objectionable  publica- 
tions or  the   proceedings  to   punish  the   of- 
fending newspaper.    The  case  would  be  quite 
different  if  the  record  disclosed  any  substan- 
tial foundation  for  the  suggestion  that  the 
district  attorney  or  his  agents  were  respon- 
sible  in   any   way    for   any   publications   by 
which  it  was  sought  to  influence  the  outcome 
of   the   trial.      Such    misconduct   would   not 
only    merit    the    severest    reprobation,    but 
would  be  a  good   ground   for   summary   re- 
moval from  office. 

(V)  "The  admission  of  the  alleged  state- 
ment of  Dago  Frank  in  the  hearing  of  Shapi- 
ro just  before  the  murder,  in  defendant's 
absence,  was  highly  prejudicial  and  consti- 
tutes reversible  error." 

This  point  has  been  already  discussed  and 
requires  no  further  consideration. 

(VI)  **Tlie  admission  of  the  alleged  con- 
versations between  Rose  and  Rosenthal  in 
the  absence  of  defendant  was  reversible  error." 

[153]  Proof  of  these  conversations  was  ad- 
missible because  there  was  testimony  tending 
to  show  that  they  were  subsequently  repeated 
to  the  defendant,  and  because  there  was  evi- 
dence from  which  it  might  be  inferred  that 
Rose  had  previously  been  authorized  by  the 
defendant  to  talk  with  Rosenthal  in  regard 
to  the  subject-matter.  It  is  argued  that  the 
only  proof  that  Rose  was  acting  as  defend- 
ant's agent  and  by  his  authority  in  these 
Ann.  Cas.  1917A.— 39. 
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conversations  comes  from  Rose  himself,  "and 
it  is  a  long-established,  well -recognized  and 
a  salutary  rule  of  law  that  agency  cannot  be 
proven  by  the  declarations  of  the  agent."  It 
is  true,  of  course,  that  agency  cannot  be 
established  by  proof  of  the  unsworn  declara- 
tions of  an  alleged  agent;  but  this  does  not 
mean  that  the  sworn  testimony  of  a  person 
claiming  to  be  an  agent  and  tending  to  prove 
his  authority  to  act  as  such  is  not  competent 
proof  of  agency.  The  weight  to  be  given 
such  testimony  is,  of  course,  a  matter  for 
the  jury. 

(VII)  **The  admission  of  alleged  conversa- 
tions between  Rose  and  Zelig  in  the  absence 
of  the  defendant  was  reversible  error." 

The  repetition  of  these  conversations  to 
the  defendant  rendered  them  admissible. 

(VIII)  "The  admission  of  alleged  conver- 
sations between  Rose  and  the  gunmen  in  the 
absence  of  defendant  waa  reversible  error." 

Proof  of  these  conversations  was  entirely 
proper  in  view  of  the  evidence  tending  to 
show  that  Rose  in  his  communications  with 
the  gunmen  was  acting  under  general  author- 
ity from  the  defendant  to  bring  about  tlie 
death  of  Rosenthal. 

(IX)  "The  rulings  of  the  court  in  the 
cross-examination  of  Rose,  in  declining  to 
strike  out  answers  not  responsive  to  the 
questions  and  in  excluding  evidence  wliich 
would  establish  that  Rose  changed  his  testi- 
mony on  this  trial  about  alleged  conversa- 
tions over  the  telephone  in  order  to  over- 
come the  criticisms  of  this  court  [154]  on 
the  former  appeal,  were  erroneous  and  highly 
prejudicial  to  defendant." 

The  rulings  of  the  learned  trial  judge  on 
the  cross-examination  of  Rose  appear  to  me 
to.  have  been  extremely  fair  throughout.  If 
there  was  an  occasional  slip  in  ruling  upon 
questions  as  to  the  previous  testimony  of 
this  witness,  any  possible  error  in  this  re- 
spect (and  I  do  not  say  there  was  any)  was 
corrected  and  obviated  by  the  reception  in 
evidence  of  a  transcript  of  all  the  testimony 
given  by  Rose  upon  the  first  trial.  This 
afforded  counsel  the  amplest  opportunity  to 
exhibit  to  the  jury  any  contradictions  which 
appeared  between  what  the  witness  had  pre- 
viously said  and  what  he  said  now;  and 
counsel  availed  himself  of  this  opportunity 
in  the  fullest  manner  by  pointing  out  more 
than  fifty  alleged  discrepancies. 

(X)  "The  admission  of  self-serving  decla- 
rations of  Webber  to  the  district  attorney  in 
defendant's  absence  and  after  the  murder 
was  reversible  error." 

This  point,  so  far  as  I  can  appreciate  its 
scope  and  bearing,  relates  to  the  admission 
of  the  statement  by  Webber  to  the  effect 
that  on  the  day  when  he  changed  his  counsel 
he  went  to  the  district  attorney  and  told 
him  that  he  waa  an  accomplice  in  this  mur- 
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der.  He  also  testified  that  the  counsel  whom 
he  discharged  was  now  one  of  the  counsel 
for  the  defendant.  I  am  unable  to  see  how 
these  statements  could  have  been  in  any  way 
harmful  to  the  defendant.  Inasmuch  as  it 
was  conceded  throughout  the  trial  and  is  not 
disputed  by  anybody  that  Webber  was  a  par- 
ticipant in  the  murder.  The  fact  that  his 
former  counsel  was  one  of  the  lawyers  rep- 
resenting tlie  defendant  on  the  present  trial 
was  immaterial,  it  is  true,  but  it  was  ex- 
pressly conceded  to  be  the  fact  by  Mr. 
Manton. 

(XI)  "The  admission  of  the  testimony  of 
Lefty  Louie's  widow  of  an  alleged  conversa- 
tion which  she  claims  to  have  overheard  be- 
tween Rose  and  Lefty  Louie  in  defendant's 
absence  was  highly  prejudicial  and  consti- 
tutes reversible  error." 

[155]  The  admissibility  of  this  line  of 
testimony  has  heretofore  been  considered. 

(XII)  "The  admission  of  the  testimony  of 
Lefty  Louie's  widow  of  alleged  occurrences 
in  her  Seventh  Avenue  apartment  on  the 
evening  after  the  murder  in  defendant's  ab- 
sence^ respecting  a  division  of  money  among 
the  gunmen  was  highly  prejudicial  and  con- 
stitutes reversible  error." 

This  point  is  also  considered  elsewhere. 

(XIII)  "Tlie  admission  of  anonymous  com- 
plaints received  at  Police  Headquarters, 
charging  defendant  with  protecting  Rosen- 
thal's gambling  house  and  receiving  money 
for  such  protection,  was  highly  prejudicial 
and  constitutes  reversible  error." 

These  anonymous  letters  were  addressed  to 
the  police  commissioner.  They  appear  to 
have  been  referred  to  the  defendant,  who 
subsequently  submitted  to  the  commissioner 
a  signed  memorandum  in  reference  thereto. 
The  trial  judge  took  pains  to  instruct  fhe 
jury  that  the  anonymous  letters  were  not 
evidence  of  the  facts  stated  therein  but  that 
they  were  admitted  for  the  purpose  of  ren- 
dering the  defendant's  memoranda  intelligi- 
ble. This  "attempted  justification"  of  the 
ruling  is  harshly  characterized  by  defendant's 
counsel  as  "most  puerile,"  although  in  fact 
it  protected  the  defendant  against  a  possible 
misapprehension  and  was  in  reality  of  benefit 
to  him.  Tlie  anonymous  letters  were  prop- 
erly received  as  explanatory  of  the  defend- 
ant's action  and  a  part  of  the  history  of 
the  case. 

(XIV)  "Tlie  admission  of  conversations 
between  the  Police  Commissioner  and  the 
captain  of  the  precinct  in  defendant's  ab- 
sence, respecting  the  stationing  and  continu- 
ance of  a  patrolman  in  Rosenthal's  place 
after  the  raid,  was  reversible  error." 

This  evidence  merely  went  to  show  that 
after  the  raid  upon  Rosenthal's  gambling 
establishment  a  patrolman  was  kept  sta- 
tioned there,  by  direction  of  the  police  com- 


missioner, [156]  until  after  the  murder. 
The  fact  does  not  seem  to  have  been  of  much 
importance,  and  I  am  unable  to  perceive 
how  proof  of  it  can  have  been  harmful  to 
the  defendant. 

(XV)  "The  exclusion  of  the  dying  state- 
ment of  Dago  Frank  to  Father  Cashin,  Thom- 
as F.  Mclnerney,  and  his  mother  and  sister, 
all  present  with  him,  immediately  before  hU 
electrocution,  that  so  far  as  he  knew  defend- 
ant had  nothing  to  do  with  the  murder,  was 
highly  prejudicial  and  constitutes  reversible 
error." 

This  proposition  has  already  been  quite 
fully  considered. 

(XVI)  "The  exclusion  of  the  jury  from 
the  court  room,  over  defendant's  objection, 
during  defendant's  offer  of  proof  of  the  Dago 
Frank  confession  and  the  discussion  of  its 
admissibility,  was  reversible  error." 

I  have  previously  endeavored  to  show  that 
the  action  of  the  court  in  this  respect  was 
praiseworthy  on  the  part  of  the  trial  judge 
rather  than  in  any  manner  prejudicial  to 
the  defendant. 

(XVII)  "The  exclusion  of  testimony  from 
the  auditor  of  disbursements  of  the  District 
Attorney's  office  which  would  have  estab- 
lished that  Moe  Cohen,  a  material  witness 
whom  the  People  failed  to  call,  had  been 
drawing  a  salary  from  the  District  Attor- 
ney's office  and  was  under  the  District  At- 
torney's control,  was  highly  prejudicial  to 
defendant  and  constituted  reversible  error. 
The  exclusion  of  similar  testimony  respect- 
ing Schepps  was  also  erroneous." 

Moe  Cohen  is  a  chauffeur,  who  on  the  mo- 
tion for  a  new  trial,  reviewed  at  the  same 
time  as  the  first  judgment,  made  an  affidavit 
denying  that  he  drove  a  car  to  the  so-called 
Harlem  conference.  He  was  within  the  ju- 
risdiction immediately  prior  to  the  last  trial 
and  might  have  been  called  as  a  witness  by 
either  party.  Enough  was  proved  to  enable 
the  jury  to  infer  that  the  district  attorney 
refrained  from  calling  him  because  his  testi- 
mony would  have  been  of  no  benefit  to  tiie 
prosecution.  The  [157]  further  fact  that  he 
had  drawn  money  from  the  district  attorney's 
office  was  irrelevant,  inasmuch  as  he  did  not 
take  the  stand.  The  same  is  true  as  to 
Schepps. 

(XVIII)  "The  Court  erred  in  refusing  to 
permit  defendant's  counsel  to  frame  ques- 
tions to  People's  witness  Rose  in  the  iden- 
tical form  which  was  allowed  to  the  District 
Attorney  in  his  cross-examination  of  defend- 
ant's witnesses,  thus  depriving  defendant  of 
a  scrupulously  fair  and  impartial  trial." 

Under  this  point  some  extracts  from  the 
record  are  assembled  to  show  that  the  dis- 
trict attorney  was  allowed  greater  latitude 
in  cross-examination  than  was  accorded  to 
defendant's   counsel.     These   instances,   how- 
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ever,  are  quite  exceptional.  As  has  already 
been  intimated,  after  reading  and  re-reading 
every  word  of  the  proceedings  on  this  long 
trial,  the  resulting  impression  is  entirely 
favorable  to  the  fairness  and  impartiality  of 
the  trial  judge. 

(XIX)  ''The  flagrant  and  repeated  injec- 
tion of  incompetent,  extraneous  matters,  un- 
supported by  any  proof,  into  the  case,  by 
the  District  Attorney,  in  his  opening  and 
summing  up,  and  throughout  the  course  of 
the  trial,  were  highly  prejudicial  to  defend- 
ant and  deprived  him  of  a  scrupulously  fair 
and  impartial  trial.'' 

It  would  unduly  lengthen  the  opinion  to 
discuss  in  detail  the  speciflcations  under 
this  point.  It  must  suffice  to  say  that  wher- 
ever there  was  any  serious  departure  from 
the  record  it  was  usually  promptly  checked 
by  the  court;  and  I  find  no  reason  to  believe 
that  tlie  public  prosecutor  was  permitted  to 
say  or  do  anything  which  could  have  had 
the  effect  of  misleading  the  jury. 

(XX)  "The  charge  was  unfair,  erroneous 
and  highly  prejudicial  in  many  respects." 

Counsel  denounces  the  charge  as  "an  ani- 
mated argument  in  behalf  of  the  People." 
Its  perusal  produced  no  such  effect  upon  my 
mind.  When  I  finished  reading  it  I  was 
unable  to  say  whether  the  learned  judge 
thought  the  defendant  was  guilty  or  not. 
This  ought  to  be  a  [158]  trustworthy  test 
as  to  the  fairness  -  with  which  the  case  was 
presented  to  the  jury.  I  can  And  no  error 
of  law  either  in  the  body  of  the  charge  itself 
or  in  the  rulings  upon  the  numerous  re- 
quests. 

Upon  the  oral  argument  special  complaint 
was  made  of  thia  passage:  "Unless  you  do 
your  duty,  all  the  labor  that  has  been  ex- 
pended upon  this  case  will  have  been  lost. 
The  district  attorney,  the  counsel  for  the 
defense,  the  court,  have  all  tried  to  perform 
their  duty  to  the  best  of  their  ability.  Let 
it  not  be  said  in  this  case  that  the  jury 
neglected  to  perform  the  duty  which  the  law 
casts  upon  them.  I  hope  you  will  endeavor 
to  arrive  at  a  conclusion  in  this  case  and  I 
trust  that  the  conclusion  at  which  you  ar- 
rive may  be  based  solely  upon  the  evidence 
and  may  be  in  accord  with  your  conscience 
and  with  the  law." 

Here  we  have  merely  an  earnest  admoni- 
tion to  come  to  an  agreement.  Such  urgency 
is  neither  improper  nor  unusual. 

The  assertion  that  "the  facts  and  law 
were  arrayed  and  marshalled  in  a  way  high- 
ly inimical  to  defendant's  riglits  and  wholly 
devoid  of  any  serious  and  anxious  desire  for 
their  preservation"  seems  to  me  to  be  wholly 
unwarranted  and  undeserved — on  the  con- 
trary, the  most  sedulous  care  to  preserve  the 
riglits  of  the  defendant  was  manifested  not 
only  in  the  charge  but  throughout  the  whole 
trial. 
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We  desire  that  the  views  which  lead  us 
to  affirm  this  judgment  shall  be  made  un- 
mistakably clear.  Doubtless,  a  very  strong 
argument  can  be  made  in  favor  of  the  de- 
fendant, based  upon  the  inducement  of  the 
avowed  accomplices  to  swear  falsely,  their 
opportunity  to  fabricate  evidence,  and  the 
lack  of  conclusiveness  in  the  corroboration. 
All  this,  however,  was  a  question  for  the 
jury  with  whose  determination  we  are  not 
justified  in  interfering  unless  we  can  say 
that  it  was  plainly  wrong — which,  as  already 
stated,  we  cannot  say.  Therefore,  [159]  un- 
less the  rules  of  law  which  have  heretofore 
governed  the  disposition  of  criminal  appeals 
are  to  be  changed  merely  because  there  might 
have  been  a  refusal  to  convict  on  this  evi- 
dence, we  think  (1)  that  they  required  the 
submission  of  the  issues  of  fact  to  the  jury; 
(2)  that  the  case  was  fairly  and  impartially 
tried;  (3)  that  no  errors  of  law  were  com- 
mitted prejudicial  to  the  de/endant,  and  (4) 
that  the  verdict  cannot  be  deemed  to  be 
against  the  weight  of  evidence  or  against 
law  within  the  meaning  of  section  528  of 
the  Code  of  Criminal  Procedure.  It  is  not 
our  duty  to  try  the  case  over  again  upon  the 
printed  record.  We  have  not  seen  the  wit- 
nesses. We  are  deprived  of  the  aid  fur- 
nished by  their  appearance,  demeanor,  facial 
expression  and  manner  of  testifying.  These 
advantages  the  jury  enjoyed;  and  there  being 
sufficient  evidence  in  quantity  and  quality 
to  take  the  case  to  the  jury,  their  verdict, 
in  the  absence  of  any  of  the  statutory 
grounds  for  reversal,  is  conclusive  even  upon 
the  Court  of  Appeals. 

As  to  the  appeal  from  the  order  denying 
a  motion  for  a  new  trial  on  the  ground  of 
newly -discovered  evidence,  little  need  be  said. 
The  application  was  really  an  attempt  to 
discredit  the  testimony  of  the  colored  vaude- 
ville actor  Marshall  to  the  effect  that  he  saw 
a  man  whom  he  subsequently  identified  as 
Rose  at  the  Harlem  raid.  Being  intoxicated 
at  Philadelphia,  Marshall,  under  the  influ- 
ence of  some  newsgatherers,  signed  and  veri- 
fied a  statement  somewhat  inconsistent  with 
his  testimony  upon  the  trial.  This  state- 
ment he  now  repudiates,  as  being  different 
from  what  he  understood  it  to  be;  and  at 
the  close  of  his  affidavit  in  opposition  to  the 
motion  he  says:  "I  testified  to  the  truth 
in  everything  that  I  said  upon  the  Becker 
trial  and  I  do  not  want  to  change  or  take 
back  anything  that  I  have  said;  and  if  I 
am  called  as  a  witness  again,  I  will  tell  the 
same  things  because  they  are  true." 

The  court  may  not  grant  a  new  trial  under 
the  provisions  of  the  Code  of  Criminal  Pro- 
cedure relating  to  [160]  newly-discovered  evi- 
dence (§  465,  subd.  7)  where  the  freshly- 
proffered  proof  goes  simply  to  impeach  or 
discredit  a  witness  sworn  upon  the  first  trial. 
(People  ▼.  Priori,  164  N.  Y.  459,  58  N.  E. 
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668;  People  v.  Eng  Hing,  212  N.  Y.  373,  106 
N.  E.  96.)  This  rule  not  only  justified,  but 
required  the  denial  of  the  motion. 

The  judgment  of  conviction  should  be  af- 
firmed. 

Hiscock,  Chase,  Collin,  Cuddeback  and 
Cardozo,  JJ.,  concur;  Ilogan,  J.,  dissents. 

Judgment  of  conviction  affirmed. 

Motion  for  re-argument  denied  June  18, 
1915    (215  N.  Y.   721). 


NOTE. 

DylnK  Declaration  as  AdmlMlble  Only 
When  Death  of  Declarant  Is  under 
Inquiry. 

The  rule  that  dying  declarations  are  not 
admissible  except  where  the  death  of  the 
declarant  is  the  subject  of  inquiry  finds  sup- 
port in  the  few  recent  cases  in  which  the 
question  has  arisen.  Allsup  v.  State  (Ala.) 
72  So.  599.  See  also  Pippen  v.  Com.  117 
Va.  919,  86  S.  E.  152;  Rex  v.  Inkster,  8 
Sask.  L.  Rep.  233,  24  Can.  Crim.  Cas.  294, 
8  West.  W.  Rep.  1098,  31  West.  L.  Rep.  782. 
In  Allsup  V.  State,  supra,  it  appeared  that 
the  accused  had  killed  one  person  and  mor- 
tally wounded  another  during  the  same  af- 
fray. On  his  prosecution  for  the  murder  of 
the  person  killed  outright  it  was  sought  to 
introduce  in  evidence  the  dying  declaration 
of  the  one  mortally  wounded,  but  the  court 
ruled  it  out  and  stated  the  rule  in  such  cases 
as  follows:  "While  the  accused  may  offer 
the  dying  declaration  as  exculpatory  evi- 
dence where  the  death  of  the  declarant  is 
the  subject  of  the  charge,  the  dying  declara- 
tion of  another,  though  killed  by  the  accused 
in  the  same  difficulty,  is  not  admissible.*' 

The  reported  case  also  supports  the  rule 
as  stated  but  the  facts  giving  rise  to  its 
application  would  seem  to  be  without  prec- 
edent. It  appears  that  the  declarant  stood 
convicted  as  a  participant  in  the  murder  and 
his  declaration  exculpating  the  accused  was 
made  just  before  he  was  to  suffer  the  death 
penalty.  It  was  urged  by  counsel  in  sup- 
port of  the  admissibility  of  the  declaration 
that  one  would  be  as  much  influenced  to  tell 
the  truth  where  awaiting  immediate  death 
under  a  mandate  of  the  law  as  from  the  be- 
lief of  a  speedily  impending  death  from  any 
^ther  cause.  The  court,  however,  holds  that 
whether  the  contention  was  well  founded  or 
not,  in  view  of  the  well-settled  rule  that  dy- 
ing declarations  are  admissible  only  when 
made  by  the  victim  of  the  crime  whose  death 
is  under  inquiry,  the  declaration  should  be 

excluded. 

For  a  comprehensive  discussion  of  the 
earlier  cases  on  this  question,  see  the  note 
to  State  V.  Nist,  Ann.  Cas.  1913C  409. 
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Intozioating  Idqnori  —  Welib-Kenyom 
Act  —  Validity. 

The  Webb-Kenyon  Act  (Part  1,  37  U.  S. 
Stat,  at  Large,  ch.  90,  p.  699,  Fed.  St.  Ann. 
1914  Supp.  p.  208),  removing  the  interstate 
character  and  protection  from  intoxicating 
liquor  shipped  into  a  state  for  the  purpoM 
of  use  in  violation  of  its  laws,  is  a  valid 
exercise  of  the  commerce  power  vested  in 
Congress  by  the  Constitution. 

[See  Ann.  Cas.  1915D  1171.] 

Statntei    —    Enactment    over    Veto  - 
Requisite  Number  of  Votes. 

In  passing  a  bill  by  the  senate  upon  recon 
sideration  after  a  veto  it  is  not  essential  that 
two- thirds  of  all  the  sentators  vote  therefor, 
but  it  is  sufficient  if  two-thirds  of  a  quorum 
support  such  bill. 
Intoxicating   Liqnori  —  Welili-KeByom 

Act  —  Validity. 

The  act  in  question  is  not  void  as  a  delega- 
tion of  power  over  interstate  commerce,  but 
is  a  legitimate  exercise  of  such  power. 

[See  Ann.  Cas.  1915D   1171.] 
Gonstitntional  Law  —  Oonitmetien  of 

Constitntion. 

The  Constitution  was  not  framed  and 
adopted  for  the  special  protection  of  those 
who  violate  statutes,  but  for  the  good  of 
the  entire  citizenship,  and  is  to  be  con- 
strued with  due  regard  for  inevitable  chang**"* 
in  social  conditions  and  the  advancement. 
miide  in  respect  to  the  health,  morals,  and 
welfare  of  the  people. 

Same, 

The  spirit  of  the  Constitution  does  not  op- 
pose but  favors  congressional  action  which 
makes  for  the  promotion  of  obedience  to  the 
laws  of  the  several  states. 
Intoxicating  Idqnori  —  State  Begvla- 

tion  of  Transportation. 

The  Mahin  Act  (Laws  1913,  c.  248)  is  not 
void  as  an  attempt  to  regulate  interstate  com- 
merce, but,  complementary  to  the  Webb- 
Kenyon  Act,  is  a  valid  enactment  concerning 
the  bringing  into  the  state  of  intoxicating 
liquors  for  unlawful  use  here. 

[See  note  at  end  of  this  case.] 

Statntei  —  Title  Held  SnSlcient. 

The  title  of  the  act  is  sufficient. 
Enactment    —    Presumption    of   Begv- 
larity.  .    . 

The  senate  journal  does  not  affirmatively 
show  that  the  bill  was  not  read  by  sections 
on  its  final  passage  and  the  presumption  i? 
that  the  requirements  of  section  16  of  articl* 
2  of  the  Constitution  were  observed. 
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Intozioatiiig  I<iq[iiori  -*  Stmte  Result" 
tion  of  TransportatioA. 

The  requirements  concerning  gtatementa  in 
writing  to  be  made  or  taken  and  filed  with 
the  county  clerk  do  not  violate  the  provisions 
of  sections  15  and  20  of  the  Interstate  Com- 
merce Act  as  amended  (Fed.  St.  Ann.  1912 
Supp.  pp.   110,    125). 

[See  note  at  end  of  this  case.] 

Same. 

Provisions  of  the  act  relating  to  shipments 
within  the  state  and  the  delivery  of  liquor  to 
minors  do  not  affect  this  prosecution  and 
cannot  be  invoked  for  the  purpose  of  building 
up  the  defense  that  the  statute  is  imcon- 
8titutional. 

[See  note  at  end  of  this  case.] 

Same. 

The  authority  given  the  agent  to  refuse 
delivery  of  a  shipment  of  intoxicating  liquor 
when  intended  for  unlawful  use  does  not  con- 
fer upon  him  judicial  power. 

[See  note  at  end  of  this  case.] 

Same. 

Bringing  into  the  state  property  to  be  used 
in  violation  of  its  laws  is  a  legitin^te  sub- 
ject of  punitive  legislation  akin  to  that  of 
bringing  in  stolen  property. 

[See  note  at  end  of  this  case.] 

Evidenoe  —  Indiotment  OontaininK  Sev- 
eral Conati. 

The  information  in  twelve  counts  charged 
the  unlawful  bringing  of  intoxicating  liquor 
into  the  state,  in  twelve  others  its  unlawful 
delivery  here,  and  in  the  twenty -fifth  both  a 
brin^in^  in  and  a  delivery.  Held,  that  each 
count  charged  an  offense  and  it  was  error 
to  exclude  evidence  under  any  of  such  counts. 

Admlraibility  of  Reeordi  Kept  by  Car- 
rier. 

The  statements  of  the  shipments  made  and 
filed  by  the  carrier  with  the  county  clerk 
were  competent  evidence,  as  were  also  th*i 
dockets  of  a  justice  of  the  peace  showing 
pleas  of  guilty  by  such  consignees  to  the 
charges  of  violating  the   prohibitory   law. 

AdmiMibility   of   Reoorda    of   Internal 
Revenue  CoUeetor. 

Certified  copies  of  records  in  the  office  of 
the  United  States  internal  revenue  collector 
for  this  district  showing  that  from  July, 
1912  to  July,  1913,  the  consignees  held  re- 
ceipts for  taxes  paid  as  wholesale  liquor 
dealers  were  competent  and  their  exclusion 
was  error. 

Proseonting   Attorney  —  Feei  —  Tax- 
ation as  Costs. 

The  county  attorney  is  entitled  to  have 
taxed  as  costs  a  fee  of  $25  on  each  count 
covered  by  the  conviction  and  the  direction 
to  the  clerk  to  omit  such  fee  from  the  taxa- 
tion of  costs  was  error. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Cherokee 
county:  Sapp,  Judge. 

Criminal  action.  Missouri  Pacific  Rail- 
way  Company  convicted  of  violating  liquor 


law.     Both   parties   appeal.     The   facts   are 
stated  in  the  opinion.     Modified. 

S,  M.  Brewster  and  F.  W.  Boss  for  plain- 
tiff. 

W.  P,  Waggener,  J,  M.  Challiss  and  A I 
F,  WUliame  for  defendant. 

[611]  West,  J. — The  defendant  was  prose- 
cuted for  violating  the  Mahin  liquor  law 
(Laws  1913,  ch.  248). 

The  information  contained  twelve  counts 
charging  the  unlawful  bringing  into  the  state 
of  certain  intoxicating  liquor  for  the  pur- 
pose of  delivering  it  to  one  interested  therein 
who  intended  to  use  it  in  violation  of  the 
prohibitory  law,  the  defendant  knowing  such 
intention.  The  next  twelve  counts  charged 
deliveries  of  such  liquors  to  such  persons  Tor 
like  purpose  with  like  knowledge  on  the  part 
of  the  defendant,  and  the  twenty-fifth  count 
charged  both  such  bringing  and  delivery. 
The  trial  court  sustained  an  objection  to 
testimony  under  counts  thirteen  to  twenty- 
five,  inclusive,  from  which  ruling  the  state, 
having  reserved  a  question,  appeals.  The- 
defendant  was  convicted  on  the  first  twelve 
counts,  and  from  the  judgment  thereon  ap- 
peals and  assigns  as  grounds  for  reversal 
numerous  reasons,  each  of  which  will  now 
be  considered. 

The  title  chosen  by  the  legislature  is: 

''An  act  regulating  the  shipment  of 
intoxicating  liquor  into  the  state  or  between 
points  within  the  state,  regulating  the  deliv- 
ery of  such  liquor,  providing  for  the  filing 
of  statements  with  the  county  clerk  show- 
ing such  shipments  and  providing  for  the 
fees  of  such  county  clerk  for  filing  such  state- 
ments, and  prescribing  penalties  for  tlio 
violation  of  the  provisions  of  this  act,  and 
repealing  all  acts  and  parts  of  acts  in  con- 
flict herewith." 

It  would  have  been  amply  sufficient  and 
much  more  perspicuous  to  call  it  "An  act 
relating  to  the  shipment  of  intoxicating 
liquor,"  for  this  is  what  the  title  means  and 
all  it  means.  Hence  the  contention  that 
the  section  16  of  article  2  of  the  constitu- 
tion requiring  the  subject  of  an  act  to  be 
clearly  expressed  in  the  title  was  violated  is 
without  merit.  (Howard  v.  County,  15  Kan. 
194;  In  re  Greer,  58  Kan.  268,  48  Pac.  950; 
State  v.  Everhardy,  75  Kan.  851,  90  Pac. 
276;  State  v.  Prather,  84  Kan.  169,  112  Pac. 
829,  36  L.R.A.(N.S.)    1084. 

Because  the  senate  journal  does  not  show 
that  the  bill  was  read  by  sections  after  amend- 
ment in  the  house,  it  ia  argued  that  the  act 
IS  void  by  virtue  of  section  16  of  article  2 
of  the  constitution,  requiring  that  the  read- 
ing of  bills  by  sections  on  final  passage  shall 
in  no  case  be  dispensed  with.  But  as  the 
senate   journal   does   not   show   that  it   wat« 
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not  thus  read,  and  is  silent  on  that  matter, 
the  presumption  is  that  the  constitutional 
[612]  requirement  was  observed.  (Weyand  v. 
Stover,  Treas.  35  Kan.  545,  553,  11  Pac.  355.) 

It  is  suggested  that  the  act  confers  judicial 
power  on  agents  to  hear  and  decide  the  ques- 
tion of  unlawful  purpose  on  the  part  of  the 
consignee.  This  is  based  on  the  provision 
of  section  4  that  if  tlie  agent  taking  the 
statement  of  the  person  to  whom  the  liquor 
is  delivered  that  it  is  for  his  own  use  knows 
such  statement  to  be  false  he  may  refuse 
to  deliver  the  liquor.  This  is  simply  a  prac- 
tical means  by  which  the  agent  may  prevent 
liability  himself  and  also  hinder  the  con- 
signee from  making  a  spectacle  of  him  by 
forcing  upon  him  a  statement  palpably  false. 
The  agent  acts  as  an  individual  and  not  as 
a  judicial  tribunal  in  taking  the  statement, 
and  is  not  by  the  section  in  question  clothed 
with  judicial  power. 

The  act  prohibits  the  delivery  of  liquor 
by  a  carrier  to  a  minor,  and  this  is  ajssigned 
as  a  ground  of  invalidity.  But  as  no  minor 
is  involved  in  this  transaction  the  defend- 
ant is  not  affected  or  harmed  by  this  pro- 
vision and  under  the  familiar  rule  cannot 
invoke  it  as  a  defense.  (State  v.  Smiley,  65 
Kan.  240,  69  Pac.  199,  67  L.R.A.  903,  and 
cases  cited;  State  v.  Missouri,  etc.  R.  Co.  76 
Kan.  467,  490,   92   Pac.  606.) 

It  is  insisted  that  the  criminality  of  the 
carrier  cannot  be  based  on  the  unknown  in- 
tention of  the  consignee  to  use  the  liquor 
unlawfully.  But  if  the  act  be  otherwise 
valid,  no  reason  is  apparent  why  the  legis- 
lature may  not  punish  the  carrier  who  assists 
in  violating  the  prohibitory  law  by  know- 
ingly bringing  into  the  state  for  the  pur- 
pose of  delivery  or  knowingly  delivering 
liquor  to  one  who  intends  to  use  it  unlaw- 
fully. Knowledge  and  participation  may 
well  in  law  as  in  ethics  render  him  particeps 
critninia  with  the  guilty  receiver. 

The  point  is  sought  to  be  made  that  the 
evidence  was  insufficient  to  show  knowledge, 
but  it  was  such  as  to  convince  any  fair- 
minded  person  that  a  carrier  who  repeatedly 
delivers  liquor  in  lots  of  from  10,000  to 
30,000  pounds  to  known  violators  of  the  pro- 
hibitory law  must  be  plethorically  over- 
stoclced  with  ignorance  not  to  know  that 
such  consignments  arc  for  other  than  the 
personal  use  of  those  receiving  them.  The 
jury  reached  the  only  possible  sensible  con- 
clusion. This  was  approved  by  the  trial 
court  and  there  the  matter  must  rest. 

The  statements  of  the  shipments  filed  with 
the  county  clerk  [613]  are  said  to  have  been 
incompetent  evidence  for  the  reason  that 
ihej  are  required  to  be  made  by  the  carrier, 
and  to  use  them  against  him  is  to  make 
him  a  witness  against  himself.  But  he  was 
not  required  to  deliver  or  report  such  ship- 


ments if  he  had  reaacm  to  believe  they  were 
intended  for  unlawful  use,  mtil  he  Beeured 
a  written  statement  from  the  consignee  that 
they  were  .for  his  own  use,  and  with  this 
condition  he  can  have  no  just  complaint. 

Dockets  of  justice  courts  showing  viola- 
tions of  the  law  by  the  consignees  were  in- 
troduced, and  the  defendant  complains  that 
pleas  of  guilty  long  prior  to  the  deliveries  in 
question  do  not  prove  or  tend  to  prove  that 
the  persons  entering  such  pleas  intended  to 
violate  the  Mahin  act  after  it  should  become 
a  law.  But  together  with  the  other  evidence 
they  were  not  only  competent  but  significant 
and  it  was  not  error  to  receive  them. 

That  the  first  twelve  counts  stated  no 
offense  because  they  charged  only  shipments 
into  the  state  and  not  deliveries  for  unlaw- 
ful purposes  is  also  urged.  As  a  matter  of 
state  legislation  there  is  no  reason  why  the 
unlawful  bruging  of  liquor  into  the  state 
cannot  be  constituted  a  crime,  as  was  the 
bringing  in  of  stolen  property  long  years 
ago.  The  argument  that  an-  interstate  ship- 
jnent  includes  delivery  is  of  necessity  with- 
out force  if  the  shipment  be  not  interstate 
in  character,  and  assuming  for  the  moment 
that  those  here  involved  were  not,  each  of 
the  counts  referred  to  stated  an  offense. 
The  point  that  the  title  of  the  act  mentions 
shipment  only  and  not  delivery,  while  the 
body  of  the  act  requires  a  statement  to  be 
taken  only  on  delivery,  loses  sight  of  the 
fact  that  the  statute  is  in  the  disjunctive — 
shipment  or  delivery — and  of  course  a  state- 
ment from  the  consignee  could  not  be  had 
until  the  shipment  was  delivered.  The  sug- 
gestion that  the  word  "shipment"  is  used  in 
the  title  in  its  generic  sense  and  includes 
delivery  is  correct,  but  this  does  not  preclude 
division  and  separation  into  specific  constitu- 
ent offenses  in  the  body  of  the  act. 

Counsel  for  the  defendant  by  able  and 
elaborate  argument  and  brief  have  forcibly 
sought  to  maintain  that  the  Mahin  act  is 
void  as  an  attempt  to  regulate  interstate 
commerce,  that  its  interstate  features  cannot 
be  separated  from  its  state  features  so  as  to 
leave  a  valid  statute,  and  that  it  plainly 
[614]  violates  the  interstate  commerce  act 
by  requiring  records  of  interstate  shipments. 
It  does  unmistakably  purport  and  under- 
take to  make  unlawful  not  only  the  delivery 
but  the  shipment  into  the  state  of  a  com- 
modity heretofore  held  to  be  a  legitimate  sub 
ject  of  interstate  commerce  whose  shipment 
included  its  delivery  after  arrival  here.  Just 
as  plainly  and  clearly  does  it  require  records 
of  such  shipments  to  be  taken  by  the  carrier 
and  filed  with  the  county  clerk,  who  is  t( 
permit  their  inspection  by  all  persons  so 
desiring.  While,  ordinarily,  a  common  car- 
rier may  be  compelled  to  accept  and  trans- 
port such   a  commodity   in   accordance  with 
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the  required  secrecy  enjoined  by  the  federal 
statute,  this  act  not  only  relieves  the  car- 
rier from  liability  for  refusal  to  accept  and 
transport,  but  makes  him  criminally  liable 
for  handling  a  shipment  when  there  is  rea- 
sonable ground  for  believing  that  it  contains 
intoxicating  liquor,  without  requiring  and 
receiving  a  statement  from  the  consignee 
that  it  is  intended  for  his  own  use,  the 
falsity  of  which  statement  renders  its  maker 
liable  to  fine  and  imprisonment.  It  is  ap- 
parent that  this  legislation  marks  a  depart- 
ure from  any  possible  path  formerly  marked 
out  by  federal  enactment  and  decision,  and 
unless  changes  have  been  made  therein  which 
warrant  such  departure  the  attempt  must 
of  necessity  fail  as  beyond  the  power  of  a 
state  legislature. 

It  is  needless  from  the  standpoint  of  the 
defendant  to  inquire  whether  the  local 
features  can  be  so  separated  from  the  nation- 
al features  as  to  leave  a  valid  enactment  for 
the  reason  that  the  only  counts  on  which 
conviction  was  had  charged  an  unlawful 
transportation  into  the  state.  Section  2,  re- 
quiring the  carrier  to  file  with  the  county 
clerk  a  statement  in  writing  setting  forth 
the  date,  name  and  address  of  the .  consignee, 
place  of  delivery  and  person  to  whom  de- 
livered, and  the  kind  and  amount  of  the 
liquor,  and  section  4,  that  in  case  of  reason- 
able doubt  the.  carrier  shall  take  from  the 
consignee  a  written  statement  that  the  liquor 
is  for  his  own  use,  and  file  such  statement 
with  the  county  clerk,  together  with  the 
clause  of  section  2  that  the  county  clerk 
shall  permit  all  persons  so  desiring  to  in- 
spect the  statements  just  mentioned,  are 
regarded  by  the  defendant  as  in  violation 
of  amended  sections  15  and  20  of  the  inter- 
state commerce  act.  (Part  1,  34  U.  S.  Stat, 
at  Large,  ch.  [6151  3691,  §§  4,  7,  pp.  589, 
593,  Fed.  St.  Ann.  1909  Supp.  pp.  265,  271; 
Part  1,  36  U.  S.  Stat,  at  Large,  ch.  309, 
§§  12,  14,  pp.  551,  655;  Fed.  St.  Ann.  1912 
Supp.  pp.  119,  126.) 

It  is  asserted  that  "these  records  and  ac- 
counts so  to  be  kept  under  the  Mahin  act  are 
applicable  to  both  legitimate  and  illegitimate 
movements  in  interstate  commerce,"  and  that 
congress  has  fully  acted  upon  the  subject 
by  forbidding  the  delivery  of  liquor  to  any 
other  person  than  the  consignee  unless  upon 
his  written  order  for  the  collection  of  the 
purchase  price  thereof,  or  the  transportation 
of  liquor  unless  labeled  on  the  outside  so  as 
to  show  the  name  of  the  consignee  and  the 
nature  and  quantity  of  the  contents.  (Part 
1,  35  U.  S.  Stat,  at  Large,  ch.  321,  §§  238- 
240,  pp.  1136,  1137;  Fed.  St.  Ann.  1909  Supp. 
p.  473.)  Also  that  this  provision  violates 
section  15  of  the  interstate  commerce  act. 
The  amendment  of  June  18,  1910,  does  pro- 
vide that  it  shall  be  unlawful  to  disclose  or 


permit  to  be  acquired  by  any  person  or  corpo- 
ration other  than  the  shipper  or  consignee, 
without  their  consent,  any  information  con- 
cerning the  nature,  kind,  quantity,  destina- 
tion, consignee  or  routing  of  any  property 
tendered  or  delivered  for  interstate  sliip- 
ment,  "which  information  may  be  used  to 
the  detriment  or  prejudice  of  such  shipper 
or  consignee  or  which  may  improperly  dis 
close  his  business  transactions  to  a  com- 
petitor" (Part  1,  36  U.  S.  Stat,  at  Large, 
ch.  309,  §  12,  p.  553),  except  in  obedience 
to  certain  process  or  under  conditions  sel 
forth  in  the  amendment.  The  provision  of 
section  20,  as  amended,  after  requiring  cer- 
tain reports  by  common  carriers  and  pro- 
viding that  the  commission  may  prescribe 
the  forms  of  any  and  all  accounts,  records 
and  memoranda  to  be  kept,  specifies  that  **it 
shall  be  unlawful  for  such  carriers  to  keep 
any  other  accounts,  records  or  memoranda 
than  those  prescribed  or  approved  by  the 
commission."  (Par*^  1,  34  U.  S.  Stat,  at 
Large,  ch.  3591,  §  7,  p.  594.) 

Section  9  of  the  Mahin  act  provides  that, 
"Tliis  act  shall  be  construed  in  harmony  with 
all  federal  statutes  relating  to  interstate  - 
commerce  in  intoxicating  liquors."  Atten- 
tion is  called  to  an  opinion  by  Mr.  Justice 
Dawson  when  attorney-general  of  the  state, 
advising  county  clerks  that  the  provision 
requiring  records  is  broader  than  the  term» 
of  section  15  of  the  interstate  commerce  act 
as  amended,  and  advising  that  the  filed  state- 
ments be  preserved  for  the  inspection  of 
public  officials  charged  with  the  duty  of 
enforcing  the  law  and  the  [616]  auditing 
officers  of  the  carriers  only.  The  exigency 
of  the  situation  arising  immediately  upon 
the  passage  of  the  Mahin  act  presented  many 
pressing  questions  concerning  the  operation 
thereof,  and  this  circular  letter  resulted 
from  such  examination  and  investigation  as 
the  limited  time  and  manifold  duties  of 
the  attorney-general  permitted,  and  was 
an  administrative  interpretation  to  avoid 
threatened  litigation.  Having  now  had  time- 
for  thorough  investigation  and  consideration, 
and  the  advantage  of  the  briefs  and  argu- 
ments of  counsel,  we  are  impelled  to  the  con- 
clusion that  the  alleged  conflict  between  these 
provisions  of  the  Mahin  act  and  the  inter- 
state commerce  law  might  doubtless  be  a 
serious  question  were  the  commodity  in- 
volved in  this  transaction  still  a  legitimate 
subject  of  interstate  commerce,  but,  as  will 
presently  appear,  it  no  longer  retains  that 
character. 

We  come  now  to  the  chief  cornerstone  of 
the  defendant's  argument — that  the  act  is 
void  because  an  attempt  to  regulate  inter- 
state commerce. 

The  validity  of  the  Mahin  act  depends 
upon  the  constitutionality  of  the  Webb-Ken- 
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yon  act,  (Part  1,  37  U.  S.  Stat,  at  Large, 
ch.  90,  p.  699;  Fed.  St.  Ann.  1914  Supp.  p. 
208.)  Three  grounds  of  the  latter's  inva- 
lidity are  assigned:  that  it  was  not  passed 
by  a  constitutional  majority  of  the  senate; 
that  congress  cannot  class  intoxicating  liq- 
uor with  lottery  tickets,  diseased  meat  and 
other  things  intrinsically  vicious  or  dele- 
terious, and  that  the  act  is  void  as  an  at- 
tempted delegation  of  commerce  power  to 
the  states.    Of  these  in  their  order. 

Section  7  of  article  of  the  Federal  Con- 
stitution (8  Fed  St.  Ann.  337)  requires 
that  a  vetoed  bill,  after  passage  by  the 
house  in  which  it  originated  shall  be 
sent  to  the  other  house,  "by  which  it 
shall  likewise  be  reconsidered,  and  if  ap- 
proved by  two-thirds  of  that  house,  it  shall 
become  a  law."  Section  3  (8  Fed.  St.  Ann. 
316)  provides  that  in  case  of  impeachment 
no  person  shall  be  convicted  ^Vithout  the 
concurrence  of  two- thirds  of  the  members 
present."  The  language  of  section  5  (8 
Fed.  St.  Ann.  322,  326,  330)  is  that  a  ma- 
jority of  each  house  shall  constitute  a 
quorum  to  do  business,  and  that  each  house 
may  determine  the  rules  of  its  proceedings 
and  shall  keep  a  journal  of  its  proceedings, 
"and  the  yeas  and  nays  of  the  members  of 
either  house  on  any  question  shall,  at  the 
desire  of  one-iifth  of  those  present,  be  entered 
on  the  journal."  The  U.  [617]  S.  v.  Weil, 
29  Ct.  CI.  523,  and  State  v.  Gould,  31  Minn. 
189,  17  N.  W.  276,  are  cited.  In  the  Weil 
case  this  question  was  only  incidental,  and 
while  in  the  discussion  of  it  the  court  re- 
ferred to  the  similarity  of  language  found  in 
the  New  York  constitution  adopted  before  the 
federal  convention,  it  was  also  said,  touching 
the  meaning  of  the  two-thirds  provision: 

"What  this  decisive  majority  may  be  with- 
in the  intent  of  the  Constitution  has  been, 
and  may  again  be,  a  matter  of  grave  con- 
sideration. 

"On  the  7th  July,  1856,  the  Senate  of  the 
United  States  decided,  by  a  vote  of  34  to 
7,  that  two-thirds  of  a  quorum  only  were 
requisite  to  pass  a  bill  over  the  President's 
veto,  and  not  two-thirds  of  the  whole  Senate. 
(Paschal,  note  68.)  And  it  is  understood 
that  this  has  been,  and  still  is,  the  legislative 
construction  of  the  words  'two-thirds  of  the 
House.' 

"The  Constitution  declares  that  'a  majority 
of  each  House  shall  constitute  a  quorum.' 
Therefore  it  will  require  only  two-thirds  of 
the  majority  of  each  House  to  enact  a  law, 
notwithstanding  the  objections  of  the  Presi- 
dent. .  .  .  Here,  however,  it  should  be 
said  that  this  construction  of  the  two- 
thirds  clause  has  never  been  brought  to  the 
tebt  of  judicial  determination."  (Pp.  539, 
540.) 

The  Gould  case  is  the  only  other  author- 
ity cited  in  support  of  the  view  contended 


for.  In  Missouri,  etc.  R.  Co.  ▼.  Simons,  75 
Ean.  130,  88  Pac.  551,  in  a  specially  concur- 
ring opinion  by  Mr.  Justice  Mason,  in  which 
Mr.  Justice  Porter  joined,  it  was  said: 

"Where  a  two-thirds  vote  (or  other  pro- 
portion) of  a  legislative  body  is  prescribed 
as  necessary  for  any  purpose,  two-thirds  of 
those  who  are  present  and  constitute  a 
quorum  is  understood,  unless  special  terms 
are  employed  clearly  indicating  a  different 
intention.  (Cooley's  Const.  Limit.  7th  cd. 
201,  note  2;  Cotton-Mills  v.  Cleveland  County, 
108  N.  C.  678,  13  S.  E.  271;  Green  ▼.  Weller, 
32  Miss.  650;  Warnock  v.  Lafayette,  4  La. 
Ann.  419.)  This  is  the  legislative  construc- 
tion placed  upon  the  provision  of  the  federal 
constitution  that  a  bill  shall  become  a  law 
notwithstanding  the  president's  veto,  *if  ap- 
proved by  two-thirds  oV  each  house.  (U. 
S.  Const,  art.  1,  §  9.  See  U.  S.  v.  Weil, 
29  Ct.  CI.  523,  539.)  A  contrary  view  is 
announced  in  State  v.  Gould,  31  Minn.  189, 
17   N.  W.   276."      (p.   139.) 

It  was  further  pointed  out  that  when 
two-thirds  of  the  entire  membership  must 
unite,  such  intention  is  usually  indicated  by 
a  provision  requiring  two-thirds  of  all  the 
members  elected.  Judge  Cooley,  in  his  work 
on  Constitutional  Limitations,  6th  ed.  p. 
168,  said: 

"A  simple  majority  of  a  quorum  is  suf- 
ficient, unless  the  constitution  establishes 
some  other  rule;  and  where,  by  the  constitu- 
tion, a  two-thirds  [618]  or  three-fourths  vote 
is  made  essential  to  the  passage  of  any  par- 
ticular class  of  bills>  two- thirds  or  three- 
fourths  of  a  quorum  will  be  understood,  un- 
less the  terms  employed  clearly  indicate  that 
this  proportion  of  all  the  members,  or  of  all 
those  elected,  is  intended." 

State  V.  McBride,  4  Mo.  303,  29  Am.  Dec. 
636,  is  a  well-reasoned  decision  sustaining  the 
position  taken  by  Judge  Cooley.  (  See  also 
U.  S.  V.  Ballin,  144  U.  S.  1,  5,  12  S.  Ct.  507, 
36  U.  S.  (L.  ed.)  321.)  It  must  be  held, 
therefore,  in  accordance  with  these  authori- 
ties and  the  rule  of  the  senate  itself  that  the 
act  received  the  necessary  support  after  the 
president's  veto. 

Next,  as  to  the  power  of  congress  to  class 
intoxicating  liquor  as  a  commodity  fraught 
with  danger  or  damage  and  therefore  to  be 
excluded  from  interstate  commerce,  it  is  said 
that,  unlike  statutes  relating  to  lottery 
tickets,  diseased  meats  and  other  articles 
which  have  been  denied  the  privilege  of  in- 
terstate commerce,  this  act  denies  such  privi- 
leges to  intoxicating  liquors  only  in  certain 
local  territory  dependent  entirely  upon  state 
legislation,  thus  leaving  it  recognized  as  a 
legitimate  article  of  interstate  commerce 
when  shipped  under  certain  conditions  and 
circumstances  and  entirely  illegitimate  under 
other  circumstances  and  conditions.  It  \b 
argued  that  this  amounts  to  a  delegation  to 
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the  legislatures  of  various  states  of  power  to 
control  and  therefore  to  regulate  interstate 
commerce  and  that  such  delegation  is  not 
within  the  legislative  province  of  congress. 
We  do  not  regard  the  Webb-Kenyon  act  as 
a  delegation  of  congressional  power.  The 
<jontrary  was  expressly  held  in  State  v.  Co- 
lumbia Brewery  Co.  92  Kan.  212,  139  Pac. 
1169.  Hence  it  is  not  necessary  to  enter 
upon  a  discussion  of  the  validity  of  such  an 
attempt  had  it  been  made,  if  indeed  it  should 
be  claimed  that  such  power  can  be  delegated, 
no  Buch  claim  being  made  in  this  case. 

The  title  is: 

"An  act  divesting  intoxicating  liquors  of 
their  interstate  character  in  certain  cases." 

The  brief  statute  itself  simply  provides, 
for  the  purposes  of  this  case,  "That  the  ship- 
ment or  transportation  in  any  manner  or 
by  any  means  whatsoever,  of  any  .  .  . 
intoxicating  liquor  of  any  kind,  from  one 
state  •  •  •  into  any  other  state  .  .  . 
which  .  •  .  intoxicating  liquor  is  in- 
tended, by  any  person  interested  therein,  to 
be  received,  possessed,  [619]  sold,  or  in  any 
manner  used,  either  in  the  original  package 
or  otherwise,  in  violation  of  any  law  of  such 
state,"  (Part  1,  37  U.  S.  Stat,  at  Large,  ch. 
00,  p.  699;  Fed.  St.  Ann.  1914  Supp.  p.  208) 
shall  be  unlawful.  Congress  has  therefore 
undertaken  to  divest  of  its  interstate  char- 
acter all  intoxicating  liquor  shipped  into  a 
state  to  be  used  for  an  unlawful  purpose — 
that  is,  for  a  purpose  made  unlawful  by  any 
law  of  such  state.  When  the  law  of  a  given 
state  makes  it  a  crime  to  sell  intoxicating 
liquor  congress  intends  that  any  liquor 
shipped  in  for  the  purpose  of  violating  such 
statute  shall  be  divested  of  its  interstate 
character  and  that  all  the  protection  inci- 
dent to  such  character  shall  be  removed  from 
it. 

This  brings  us  to  the  vital  question  on 
which  hang  all  the  law  of  the  prophets  of 
this  conviction,  namely:  whether  the  power 
granted  congress  by  the  constitution  to  regu- 
late interstate  commerce  includes  the  author- 
ity thus  to  divest  a  given  commodity  of  its 
interstate  character. 

In  considering  this  most  important  and 
far-reaching  problem  it  is  one  thing  to  re- 
gard its  solution  as  a  logical  deduction  to 
be  drawn  mechanically  from  the  language  of 
the  constitution  and  another  thing  to  account 
this  a  serious,  deliberate  attempt  by  the  law- 
making power  of  the  nation  to  obey  the  very 
spirit  of  the  constitution  itself,  framed  for 
the  professed  purpose  of  insuring  domestic 
tranquillity  and  promoting  the  general  wel- 
fare. The  citizen  who,  driving  close  to  the 
brink,  passes  the  danger  line  and  finds  him- 
self in  the  wrecked  condition  brought  about 
by  transgressing^  the  law,  will  search  with 
eagerness  for  some  solace  and  protection  in 


the  great  fundamental  charter  whence  the 
body  which  enacted  the  law  derived  its  power. 
Under  these  circumstances  the  searcher  as- 
serts with  vehemence  the  rights  of  the  in- 
dividual as  against  the  assumed  corrective 
power  of  the  state  itself,  and  the  immortal  #- 
blessings  of  personal  liberty  find  no  greater 
champions  or  more  eloquent  eulogists  than 
those  who  are  accused  of  violating  statutes 
prescribed  for  the  government  of  their  con- 
duct. It  may  be  said,  however,  that  constitu- 
tions are  not  framed  and  adopted  for  the 
special  benefit  of  those  who  disregard  or 
stretch  to  the  breaking  enactments  Intended 
for  the  enhancement  of  the  public  peace  and 
welfare,  but  for  the  good  of  the  citizenship 
at  large,  and  the  protection  of  higher  things, 
the  things  of  real  value  to  humanity  which 
make  life  worth  living.  Civil  conditions 
[620]  cannot  remain  stationary,  and  unless 
they  retrograde  they  must  advance,  and 
when  the  lawmaking  power  of  the  nation,  up- 
on serious*  thought  and  careful  deliberation, 
enacts  a  statute  manifestly  and  unmistakably 
intended  to  promote  the  public  health  and 
morals  and  happiness  it  must  be  presumed, 
until  the  contrary  be  clearly  shown,  that  it 
acted  within  its  lawful  province  and  power 
Let  us  see,  then,  whether  liquors  shipped  in- 
to a  state  for  the  purpose  of  violating  its 
statutes  can  be  divested  of  their  interstate 
character  in  the  exercise  by  congress  of  its 
power  to  regulate  interstate  commerce. 

Tliat  clear-seeing  statesman  and  publicist, 
James  Bryce,  upon  remarking  that  some  one 
had  observed  that  the  American  government 
and  constitution  are  based  on  the  theology 
of   Calvin    and    philosophy    of    Hobbs,   said: 

"This  at  least  is  true,  that  there  is  a  hearty 
Puritanism  in  the  view  of  human  nature 
which  pervades  the  instrument  of  1787.  It 
is  the  work  of  men  who  believed  in  original 
sin,  and  were  resolved  to  leave  open  for 
transgressors  no  door  which  they  could  pos- 
sibly shut."  (1  The  American  Common- 
wealth, Bryce,  299.) 

Dillon,  in  his  lectures  on  The  Laws  and 
Jurisprudence  of  England  and  America,  said 
that  the  absolutely  unique  feature  of  this 
republic  is  its  written  constitutions  whereby 
the  people,  "by  an  act  of  unprecedented  wis- 
dom," have  in  order  establish  justice,  to 
promote  the  general  welfare  and  secure  the 
blessings  of  liberty  to  themselves  and  their 
posterity,  "protected  themselves  against  them- 
selves." (p.  196.)  Willoughby,  in  his  work 
On   the  Constitution,  says: 

■*In  construing  the  Constitution  the  very 
proper  and  indeed  absolutely  necessary  prin- 
ciple has  been  followed  that  that  instrument 
was  intended  to  endure  for  all  time  and  that 
its  grants  of  power  are,  therefore,  to  be  in- 
terpreted as  applicable  to  new  conditions  as 
they  arise.     By  tliis  is  not  meant,  however. 
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that  theee  new  conditions  shall  in  any  case 
justify  the  exercise  of  a  power  not  granted, 
or  create  a  limitation  not  imposed  by  the 
Constitution,  but  that  the  powers  which  are 
granted  shall,  if  possible,  be  made  applicable 
to  these  new  conditions."     (Vol.  1,  §  26.) 

As  said  by  a  brilliant  and  well-known 
member  of   the  legal  profession: 

*'The  constitution  our  fathers  made  had 
the  marching  quality  in  it.  .  .  .  It  has 
been  supposed  by  some  students  of  our  na- 
tional history  that  a  written  constitution  is 
an  inert  mass  of  tabulated  provisions.  The 
supposition  is  not  correct;  for  the  national 
eonstitution,  [621]  under  the  guidance  of 
our  great  court  of  last  resort,  has  grown 
and  developed,  not,  perhaps,  like  an  unwrit- 
ten one,  but  still  keeping  abreast  with  the 
demands  of  'progressive  history.'  This  does 
not  mean  that  a  written  constitution  grows 
by.  being  violated  whenever  its  provisions 
stand  in  the  way  of  national  progress;  but 
it  does  mean  that  our  constitution  was,  by 
the  enlightened  foresight  of  its  framers, 
made  to  be  an  intelligent  guide  and  chart, 
not  a  mere  list  of  obstacles."  (George  K. 
Peck,  Reports  of  American  Bar  Association, 
1900,  vol.  23,  pp.  256,  275.) 

"We  now  see  the  great  end  which  they 
proposed  to  accomplish.  It  was  to  frame, 
for  the  consideration  of  their  constituents, 
one  federal  and  national  constitution — a  con- 
stitution that  would  produce  the  advantages 
of  good,  and  prevent  the  inconveniences  of 
bad  government — a  constitution,  whose  bene- 
ficence and  energy  would  pervade  the  whole 
union,  and  bind  and  embrace  the  interests 
of  every  part — a  constitution  that  would 
ensure  peace,  freedom,  and  happiness,  to  the 
states  and  people  of  America."  (1  Wilson's 
Works,  Andrews,  p.  542.) 

''Although  Congress  cannot  authorize  a 
state  to  legislate,  it  may  adopt  state  legisla- 
tion; it  may  divest  designated  articles  of 
their  interstate  commerce  character  and  sub- 
ject them  to  the  operation  of  state  laws." 
(Notes  on  United  States  Constitution,  Suth- 
erland, p.  79.) 

"That  the  power  to  regulate  includes  the 
power  to  prohibit  the  interstate  transporta- 
tion of  at  least  certain  classes  of  commodi- 
ties has  been  placed  beyond  question  by  the 
decision  of  the  court  in  Champion  v.  Ames, 
188  U.  S.  321."  (2  Willoughby  on  the  Con- 
stitution, §  347.) 

A  writer  of  great  legal  experience  and  abil- 
ity, in  speaking  of  the  power  of  Congress  to 
•regulate  commerce,  said: 

"Having  ascertained,  then,  what  commerce 
is,  and  what  are  some  of  its  elements,  which 
may  be  the  subject  of  the  action  of  Congress, 
or  of  the  attempted  action  of  the  States,  we 
next  come  to  consider  what  it  is  to  'regulate' 
oommcrce.  .     •     Commerce  being  inter- 


course and  traffic  between  people,  to  regulate 
it  is  to  prescribe  rules  by  which  it  shall  be 
conducted."  (Miller  on  the  Constitution  of 
the  United  States,  p.  449.) 

In   Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  6  S.  Ct.  826,  29  U.  S.  (L.  ed.) 
158.     Mr.   Justice   Field,   in   delivering  the 
unanimous  opinion  of  the  court,  said: 

"Commerce  among  the  States  consists  of 
intercourse  and  traffic  between  their  citLsens, 
and  includes  the  transportation  of  persons 
and  property,  and  the  navigation  of  public 
waters  for  that  purpose,  as  well  as  the  pur- 
chase, sale  and  exchange  of  commodities. 
The  power  to  regulate  that  conunerce,  as  well 
as  commerce  with  foreign  nations,  vested  in 
Congress,  is  the  power  to  prescribe  the  rules 
by  which  it  shall  be  governed,  that  is,  the 
conditions  upon  which  it  shall  be  conducted: 
to  determine  when  it  shall  be  free  and  when 
subject  to  duties  or  other  exactions.  The 
power  also  embraces  within  its  control  all 
the  instrumentalities  [622]  by  which  that 
commerce  may  be  carried  on,  and  the  means 
by  which  it  may  be  aided  and  encouraged.'* 
(p.  203.) 

At  page  215  the  court  quoted  with  approval 
from  Judge  Cooley  to  the  effect  that  con- 
gress may  descend  to  the  most  minute  direc- 
tions of  interstate  commerce  and  may  estab- 
lish police  regulations  as  well  as  the  states, 
"confining  their  operations  to  the  subjects 
over  which  it  is  given  control  by  the  constitu- 
tion." (Cooley's  Constitutional  Limitations, 
4th  ed.  p.  732.) 

In  U.  S.  V.  Gettysburg  Electric  R.  Co.  160 
U.  S.  668,  16  S.  Ct.  427,  40  U.  S.  (L.  ed.) 
576,  the  act  of  August  1,  1888,  "An  act  to 
authorize  condemnation  of  land  for  sites  of 
public  buildings  and  for  other  purposes"  (25 
U.  S.  Stat,  at  Large,  ch.  728,  p.  357,  6  Fed. 
St.  Ann.  700),  and  a  later  act  authorizing 
the  expenditure  of  funds  for  the  erection  of 
monuments  and  tablets  at  Gettysburg,  and 
a  later  joint  resolution  authorizing  the  secre- 
tary of  war  to  purchase  lands  for  that  pur- 
pose, were  under  consideration,  the  important 
question  being  whether  the  use  to  which  the 
land  wa«  to  be  put  was  one  for  which  the 
government  could  condemn  land.  "Mr.  Justice 
Pcckham,  in  announcing  the  unanimous  opin- 
ion of  the  court,  said: 

"In  examining  an  act  of  congress,  it  has 
been  frequently  said  that  every  intendment 
is  in  favor  of  its  constitutionality.  Such  act 
is  presumed  to  be  valid  unless  its  invalidity 
is  plain  and  apparent.  No  presumption  of 
invalidity  can  be  indulged  in.  It  must  be 
shown  clearly  and  unmistakably.  Tliis  rule 
has  been  stated  and  followed  by  this  court 
from  the  foundation  of  the  government. 
.  .  .  Any  act  of  Congress  which  plainly 
and  directly  tends  to  enhance  the  respect 
and  love  of  the  citizen  for  the  institutions 
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of  his  country,  and  to  quicken  and  sirengtheu 
hia  motives  to  defend  them,  and  which  is 
germane  to,  and  intimately  connected  with, 
and  appropriate  to  the  exercise  of  some  one 
or  all  of  the  powers  granted  by  Congress, 
must  be  valid."      (pp.  680,  681.) 

Again: 

''Can  it  not  erect  the  monuments  pro- 
vided for  by  these  acts  of  congress,  or  even 
take  possession  of  the  field  of  battle,  in  the 
name  and  for  the  beneiit  of  all  the  citizens 
of  the  country,  for  the  present  and  for  the 
future?  Such  a  use  seems  necessarily  not 
only  a  public  use,  but  one  so  closely  connected 
with  the  welfare  of  the  republic  itself  as 
to  be  within  the  powers  granted  Congress 
by  the  constitution  for  the  purpose  of  pro- 
tecting and  preserving  the  whole  country. 
.  .  .  No  narrow  view  of  the  character  of 
this  proposed  use  should  be  taken.  Its  na- 
tional character  and  importance,  we  think, 
are  plain.  The  power  to  condemn  for  this 
purpose  need  not  be  plainly  and  unmistak- 
ably deduced  from  any  one  [623]  of  the 
particularly  specified  powers.  Any  number 
of  those  powers  may  be  grouped  together,  and 
an  inference  from  them  all  may  be  drawn 
that  the  power  claimed  has  been  conferred." 
(pp.  682,  683.) 

While  the  beneficent  purposes  of  the  Webb- 
Kenyon  act  are  of  an  entirely  different  char- 
acter from  those  thus  eloquently  reviewed, 
they  touch  as  clearly  and  as  deeply  the 
welfare  of  the  country  by  way  of  the  pro- 
tection of  its  manhood  and  womanhood  as 
those  in  the  case  referred  to,  for  it  is  of  as 
much  national  importance  to  make  men  sober 
as  to  make  them  patriotic.  In  the  case  of 
In  re  Rahrer,  140  U.  S.  545,  11  S.  Ct.  865, 
35  U.  S.  (L.  ed.)  572,  holding  constitutional 
the  Wilson  bill  which  removed  from  inter- 
state shipments  of  liquor  the  former  protec- 
tion of  the  right  of  sale  in  the  original  pack- 
age after  reaching  the  state  of  importation, 
it  was  pointed  out  that  the  constitution  does 
not  provide  that  interstate  commerce  shall 
be  free  but  by  the  commerce  clause  left  it 
free  except  as  restrained  by  Congress.  Refer- 
ence was  made  (p.  557)  to  the  language  used 
in  the  License  Cases,  6  How.  504,  599,  12 
U.  S.  (L.  ed.)  256,  to  the  effect  that  if  a 
commodity  does  not  from  its  nature  belong 
to  commerce,  or  if  its  condition,  from  putres- 
cence or  other  cause,  be  such  that  when  it 
is  about  to  enter  the  state  it  no  longer  be- 
longs to  commerce  or  is  not  a  commercial 
article,  then  the  state  may  exclude  its  in- 
troduction. It  was  further  declared  that  bv 
the  adoption  of  the  constitution  the  ability 
of  the  several  states  to  follow  their  own  will 
was  extinguished  and  that  of  the  general 
government  substituted. 

**But  this  furnishes  no  support  to  the  posi- 
tion that  Congress  could  not,  in  the  exercise 


of  the  discretion  reposed  in  it,  concluding 
that  the  common  interests  did  not  require  en- 
tire freedom  in  the  traffic  in  ardent  spirits, 
enact  the  law  in  question.  In  so  doing  Con- 
gress has  not  attempted  to  delegate  tlie  pow- 
er to  regulate  commerce,  or  to  exercise  any 
power  reserved  to  the  States  or  to  grant  a 
power  not  possessed  by  the  States,  or  to 
adopt  state  laws.  It  has  taken  its  own  course 
and  made  its  own  regulation,  applying  to 
these  subjects  of  interstate  commerce  one 
common  rule,  whose  uniformity  is  not  affected 
by  variations  in  state  laws  in  dealing  with 
such  property.  ,  .  .  The  power  to  regu- 
late is  solely  in  the  general  government,  and 
it  is  an  essential  part  of  tliat  regulation  to 
prescribe  the  regular  means  for  accomplish- 
ing the  introduction  and  incorporation  of 
articles  into  and  with  the  mass  of  property 
in  the  country  or  State.  Brown  v.  Mary- 
land, 12  Wheat.  448,  6  U.  S.   (L.  ed.)   678. 

**No  reason  is  perceived  why,  if  Congress 
chooses  to  provide  that  certain  designated 
subjects  of  interstate  commerce  shall  be  gov- 
erned by  a  rule  which  divests  them  of  that 
diaracter  at  an  earlier  period  of  time  than 
would  otherwise  be  the  case,  it  is  not  within 
its  competency  to  do  so."     (pp.  561,  562.) 

[624]  Again: 

"Congress  did  not  use  terms  of  permission 
to  the  State  to  act,  but  simply  removed  an 
impediment  to  the  enforcement  of  the  state 
laws  in  respect  to  imported  packages  in  their 
original  condition,  created  by  the  absence  of 
a  specific  utterance  on  its  part.  It  imparted 
no  power  to  the  State  not  then  possessed,  but 
allowed  imported  property  to  fall  at  once 
upon  arrival  within  the  local  jurisdiction." 
(p.  564.) 

This  language  seems  almost  prophetic  of 
a  further  step  than  that  of  the  Wilson  bill, 
which  should  ere  long  be  taken  by  Congress 
in  respect  to  the  interstate  character  of  in- 
toxicating liquor.  Before  the  enactment  of 
the  Wilson  bill  it  was  settled  law  that  the 
state  could  not  prohibit  the  sale  within  its 
borders  of  imported  liquor  in  its  original 
package,  for  the  reason  that  the  interstate 
character  was  deemed  to  be  retained  until 
separated  from  such  package.  Congress, 
therefore,  removed  the  interstate  character 
to  the  extent  thus  indicated  by  the  passagi^ 
of  the  WMlson  bill,  and  by  the  very  terms  of 
the  W^ebb-Kenyon  bill  professes  and  assumes 
to  remove  the  interstate  character  of  liquor 
shipped  into  a  state  for  the  purpose  of  vio- 
lating its  laws.  If  one  be  within  the  consti- 
tutional grant  of  power  to  Congress  it  is 
difiicult  in  the  extreme  to  see  whv  the  other 
is  not  likewise  within  such  grant.  In  Dela- 
mater  v.  South  Dakota,  205  U.  S.  93,  10  Ann. 
Cas.  733,  27  S.  Ct.  447,  51  U.  S  (L.  ed.) 
724,  the  statute  making  it  a  misdemeanor 
to  take  orders  within  the  state  for  the  pur- 
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chase  of  liquors  was  upheld  as  not  in  con- 
flict with  the  exclusive  power  of  Congress 
over  interstate  commerce.  Mr.  Justice  White, 
in  the  opinion,  after  referring  to  the  effect 
accomplished  by  the  passage  of  the  Wilson 
bill,  said: 

"The  proposition  relied  upon,  therefore, 
when  considered  in  the  light  of  the  Wilson 
act,  reduces  itself  to  this:  Albeit  the  State 
of  South  Dakota  had  power  within  its  ter- 
ritory to  prevent  the  sale  of  intoxicating 
liquors,  even  when  shipped  into  that  State 
from  other  States,  yet  South  Dakota  was 
wanting  in  authority  to  prevent  or  regulate 
the  carrying  on  within  its  borders  of  the 
business  of  soliciting  proposals  for  the  pur- 
chase of  liquors,  because  the  proposals  were 
to  be  consummated  outside  of  the  State,  and 
the  liquors  to  which  they  related  were  also 
outsde  the  State.  This,  however,  but  comes 
to  this,  that  tlie  power  existed  to  prevent 
sales  of  liquor,  even  when  brought  in  from 
without  the  State,  and  yet  there  was  no 
authority  to  prevent  or  regulate  the  carry- 
ing on  the  accessory  business  of  soliciting 
orders  within  the  State.  Aside,  however, 
from  the  anomalous  situation  to  which  the 
proposition  thus  conduces,  we  think  to  main- 
tain it  would  be  repugnant  to  the  plain  [625] 
spirit  of  the  Wilson  act.  That  act,  as  we 
have  seen,  manifested  the  conviction  of  Con- 
gress that  control  by  the  States  over  the 
traffic  of  dealing  in  liquor  within  their  bor- 
ders was  of  such  importance  that  it  was  wise 
to  adopt  a  special  regulation  of  interestate 
commerce  on  the  subject.  When,  then,  for 
the  carrying  out  of  this  purpose  the  regula- 
tion expressly  provided  that  intoxicating  liq- 
uors coming  into  a  State  should  be  as  com- 
pletely under  the  control  of  a  State  as  if 
the  liquor  had  been  manufactured  therein,  it 
would  be,  we  think,  a  disregard  of  the  pur- 
poses of  Congress  to  hold  that  the  owner  of 
intoxicating  liquors  in  one  State  can,  by 
virtue  of  the  commerce  clause,  go  himself 
or  send  his  agent  into  such  other  State,  there 
in  defiance  of  the  law  of  the  State,  to  carry 
on  the  business  of  soliciting  proposals  for 
the  purchase  of  intoxicating  liquors."  (p. 
99.) 

It  has  been  decided  that  Congress  has  pow- 
er to  prescribe  that  a  package  of  any  article 
which  it  subjects  to  tax  and  upon  which  it 
requires  the  affixing  of  a  stamp  shall  contain 
only  the  article  which  is  subject  to  tax. 
Felsenheld  v.  U.  S.  186  U.  S.  126,  22  S.  Ct. 
740,  46  U.  S.  (L.  ed.)  1085.  In  the  Lottery 
Case,  188  U.  S.  321,  23  S.  Ct.  321,  47  U.  S. 
(L.  ed.)  492,  it  was  argued  that  the  sup- 
pression of  lotteries  is  not  an  exercise  of  any 
power  committed  to  Congress  by  the  consti- 
tution; that  the  sending  of  lottery  tickets  or 
policy  slips  does  not  constitute  or  evidence 
any  transaction  belonging  to  interstate  com- 


merce, and  that  "A  legislative  fiat  cannot 
make  that  a  commercial  commodity  which  in 
its  essential  nature  is  not  such.  A  transac- 
tion which  is  not  commercial  in  its  nature, 
cannot  become  so  merely  by  the  declaration 
of  Congress."  (p.  327.)  But  the  conclusion 
reached  was  that  lottery  tickets  are  subjects 
of  commerce,  and  the  regulation  of  their  car- 
riage from  state  to  state  is  a  regulation  of 
interstate  commerce.  In  response  to  the 
argument  that  the  statute  in  question  did  not 
regulate  but  prohibited  the  carying  of  lot- 
tery tickets  from  one  state  to  another,  and 
that  Congress  has  no  such  power,  it  was  re- 
plied that  the  constitution  does  not  define 
what  is  to  be  deemed  a  legitimate  regulation, 
and  that  it  is  to  be  determined  when  the 
question  comes  before  the  court  whether  Con- 
gress, in  prescribing  a  particular  rule,  has 
exceeded  its  power;  that  a  large  discretion  is 
left  to  Congress  as  to  the  means  that  may  be 
employed  in  executing  a  given  power.  Then 
follows  this  query: 

"Are  we  prepared  to  say  that  a  provision 
which  is,  in  effect,  a  ftrohihition  of  the  car- 
riage of  such  articles  from  State  to  State  is 
not  [626]  a  fit  or  appropriate  mode  for  the 
regulation  of  that  particular  kind  of  com- 
merce? If  lottery  traffic,  carried  on  through 
interstate  commerce,  is  a  matter  of  which 
Congress  may  take  cognizance  and  over  which 
its. power  may  be  exerted,  can  it  be  possible 
that  it  must  tolerate  the  traffic,  and  simply 
regulate  the  manner  in  which  it  may  be  car- 
ried on?  Or  may  not  Congress,  for  the  pro- 
tection of  the  people  of  all  the  States,  and 
under  the  power  to  regulate  interstate  com- 
merce, devise  such  means,  within  the  scope 
of  the  Constitution,  and  not  prohibited  by  it, 
as  will  drive  that  traffic  out  of  commerce 
among  the  States?"     (p.  355.) 

The  answer  reached  by  the  court  was: 

"If  the  carrying  of  lottery  tickets  from 
one  State  to  another  be  interstate  commerce, 
and  if  Congress  is  of  opinion  that  an  effective 
regulation  for  the  suppression  of  lotteries, 
carried  on  through  such  commerce,  is  to  make 
it  a  criminal  offense  to  cause  lottery  tickets 
to  be  carried  from  one  State  to  another,  we 
know  of  no  authority  in  the  courts  to  hold 
that  the  means  thus  devised  are  not  appro- 
priate and  necessary  to  protect  the  coimtrv 
at  large  against  a  species  of  interstate  com- 
merce which,  although  in  general  use  and 
somewhat  favored  in  both  national  and  state 
legislation  in  the  early  history  of  the  coun- 
try, has  grown  .into  disrepute  and  has  be- 
come offensive  to  the  entire  people  of  the 
Nation.  It  is  a  kind  of  traffic  which  no  one 
can  be  entitled  to  pursue  as  of  right. 

"That  regulation  may  sometimes  appro- 
priately assume  the  form  of  prohibition  is 
also  illustrated  by  the  case  of  diseased  cattle, 
transported  from  one  state  to  another.    Such 
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eattle  may  have,  notwithstanding  their  con- 
dition, a  value  in  money  for  some  purposes, 
vid  yet  it  cannot  be  doubted  that  Congress* 
under  its  power  to  regulate  commerce,  may 
either  provide  for  their  being  inspected  be- 
fore transportation  begins,  or,  in  its  discre- 
tion, may  prohibit  their  being  transported 
from  one  state  to  another."     (p.  358.) 

In  closing  the  opinion,  Mr.  Justice  Harlan 
said: 

*'We  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of  traf- 
fic among  those  who  choose  to  sell  or  buy 
them;  that  the  carriage  of  such  tickets  by 
independent  carriers  from  one  state  to  an- 
other is  therefore  interstate  commerce;  that 
under  its  power  to  regulate  commerce  among 
the  several  states.  Congress — subject  to  the 
limitations  imposed  by  the  constitution  upon 
the  exercise  of  the  powers  granted — ^has  plen- 
ary authority  over  such  commerce,  and  may 
prohibit  the  carriage  of  such  tickets  from 
state  to  state;  and  that  legislation  to  that 
end,  and  of  that  character,  is  not  inconsistent 
with  any  limitation  or  restriction  imposed 
upon  the  exercise  of  the  powers  granted  to 
Congress."     (p.  363.) 

In  U.  S.  V.  Holliday,  3  Wall.  407,  18  U.  S. 
(L.  ed.)  182,  an  act  of  Congress  making  it 
an  offense  to  sell  liquor  to  an  Indian  under 
the  charge  of  any  superintendent  or  agent 
appointed  by  the  United  States  was  attacked 
as  beyond  the  power  of  Congress,  [627]  but 
Mr.  Justice  Miller,  in  the  opinion,  in  re- 
sponse to  the  argument  that  so  far  as  the 
act  was  intended  to  operate  as  a  police  regu- 
lation to  enforce  good  morals  within  the 
limits  of  a  state  there  was  no  warrant  in 
the  constitution  for  its  exercise  by  Congress, 
said : 

"It  relates  to  buying  and  selling  and  ex- 
changing commodities,  which  is  the  essence 
of  all  commerce,  and  it  regulates  the  inter- 
course between  the.  citizens  of  the  United 
States  and  those  tribes,,  which  is  another 
branch  of  commerce,  and  a  very  important 
one."     (p.  417.) 

After  quoting  from  Chief  Justice  Marshall, 
in  Gibbons  v.  Ogden,  0  Wheat.  1,  6  U.  S. 
(L.  ed.)  23,  that  the  power  to  regulate  com- 
merce with  foreign  states  does  not  stop  at 
the  jurisdictional  limits  of  such  states  and 
that  if  Congress  has  power  to  regulate  it 
that  power  can  be  exercised  wherever  the 
subject  exists,  it  was  further  said: 

"It  follows  from  these  propositions,  which 
seem  to  be  incontrovertible,  that  if  com- 
nierce,  or  traffic,  or  intercourse,  is  carried  on 
with  an  Indian  tribe,  or  with  a  member  of 
such  tribe,  it  is  subject  to  be  regulated  by 
Congress,  although  within  the  limits  of  a 
state."     (p.  418.) 

It  would  hardly  be  doubted  that  under  ita 
power  to  regulate  commerce  with  foreign  na- 


tions Congress  could  prohibit  the  importa- 
tion of  a  given  commodity  into  this  country. 
If,  then,  the  same  power  which  would  au- 
thorize prohibiting  the  importation  of  a 
given  article  into  this  coimtry  authorizes 
Congress  to  prohibit  its  sale  anywhere  in  the 
United  States  to  an  Indian  while  a  ward  of 
the  government,  it  would  seem  to  be  abun- 
dantly sufficient  to  warrant  the  removal  of 
the  protection  incident  to  its  interstate  char- 
acter from  an  article  or  commodity  transport- 
ed into  a  state  in  order  to  violate  the  laws 
thereof.  Indirectly,  it  is  a  mere  recognition , 
by  Congress  of  the  evil  necessarily  flowing 
from  a  conflict  between  an  increasing  volume 
of  state  legislation  and  the  protection  here- 
tofore accorded  by  federal  authorities  to  in- 
toxicating liquor,  regardless  of  the  use  and 
purpose  for  which  it  was  carried  from  state 
to  state.  It  is  not  perceived  how  this  sort 
of  recognition  and  comity  on  the  part  of  the 
nation  can  be  subversive  of  constitutional 
liberty  or  constitutional  principles.  Neither 
is  it  logically  inconsistent  with  plenary  pow- 
er to  regulate  the  traffic  in  such  commodity 
between  the  states,  because  it  is  now  the  set- 
tled doctrine  of  the  federal  courts  that  in- 
terstate commerce  is  a  [628]  subject  on  which 
primarily  Congress  alone  may  legislate  and 
of  which  it  alone  has  jurisdiction,  and  con- 
cerning which  the  states  may  not  assume  to 
act,  except  incidentally,  whether  Congress 
sees  fit  to  act  or  not.  The  inevitable  corol- 
lary to  this  doctrine  is  that  Congress  pos- 
sesses over  this  subject  power  so  ample  and 
80  complete  that  it  may  well  remove  from  a 
commodity  otherwise  legitimate  its  interstate 
character  and  protection  whenever  its  move- 
ment in  interstate  commerce  is  for  the  ac- 
complishment of  an  unlawful  purpose — the 
violation  of  the  laws  of  one  of  the  sister  states 
of  the  Union.  Those  who  contend  for  the 
invalidity  of  the  act  must  base  their  reasoh- 
ing  on  the  slender  platform  that  intoxicating 
liquor,  when  transported  for  the  purpose  of 
violating  a  state  statute,  is  by  some  subtle 
constitutional  alchemy  of  the  same  national 
importance  and  entitled  to  the  same  govern- 
mental protection  as  if  it  were  brought  into 
the  state  for  the  most  beneficent  purpose 
imaginable.  We  deem  this  line  of  argument 
and  the  conclusion  resulting  therefrom  op- 
posed to  the  true  doctrine  of  constitutional 
interpretation  and  to  the  spirit  expressed  by 
the  framers  of  the  constitution  when  the 
preamble  was  formulated. 

On  the  appeal  by  the  state  the  point  is 
sought  to  be  made  by  the  defendant  that  a 
question  cannot  be  reserved  save  upon  an 
acquittal.  But  section  283  of  the  criminal 
code  permits  appeals  to  be  taken  by  the 
state:  "Third,  upon  a  question  reserved  by 
the  state,"  and  under  the  decisions  an  acquit- 
tal is  not  a  prerequisite.     Junction  City  v. 
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Keeflfe,  40  Kan.  275,  19  Pac.  735;  State  v. 
Kook,  61  Kan.  382,  59  Pac.  653,  49  L.R.A. 
186;  State  v.  Bland,  91  Kan.  160,  136  Pac 
947. 

Counts  twelve  to  twenty-four,  inclusive, 
stated  offenses,  and  testimony  thereunder 
should  have  been  admitted. 

The  twenty-fifth  count  is  attacked  for 
duplicity  because  it  charges  both  the  bring- 
ing in  and  the  delivery  of  intoxicating  liq- 
uor. But  in  misdemeanors  this  is  permis- 
sible. State  V.  Pryor,  53  Kan.  657,  37  Pac. 
169;  State  v.  Meade,  56  Kan.  690,  44  Pac. 
619;  State  v.  Taylor,  90  Kan.  438,  440,  133 
Pac.  861, 

Tlie  state  offered  to  introduce  in  evidence 
certified  copies  of  the  records  of  the  United 
States  internal  revenue  collector  showing 
that  the  consignees  each  held  a  receipt  for 
taxes  paid  as  wholesale  malt  liquor  dealers. 
The  offer  was  denied,  and  the  [629]  defend- 
ant contends  that  under  the  statute  (Gen. 
Stat.  1909,  §  4396)  the  evidence  was  in- 
competent because  applicable  only  to  prosecu- 
tions for  maintaining  a  nuisance.  This  sec- 
tion makes  the  finding  of  intoxicating  liquors 
on  the  premises,  except  in  the  case  of  a 
dwelling  house,  prima  facie  evidence  that 
they  are  kept  for  sale  or  use  in  violation  of 
law,  and  the  finding  of  a  stamp-tax  receipt 
prima  facie  evidence  that  the  person  to  whom 
it  was  issued  was  at  the  time  of  such  find- 
ing maintaining  a  common  nuisance.  This 
does  not  render  such  evidence  incompetent  for 
other  purposes,  and  in  this  case  its  only 
proper  purpose  was  to  show  that  the  con- 
signee had  been  engaged  in  the  wholesale 
liquor  business  and  for  this  purpose  it  should 
liave  been  received.  State  v.  Nippert,  74 
Kan.  371,  86  Pac.  478;  State  v.  Dollar,  88 
Kan.  346,  128  Pac.  365;  Topeka  v.  Briggs, 
90.  Kan.  843,  135  Pac.  1184. 

On  a  motion  to  retax  costs  the  trial  court 
directed  the  clerk  not  to  tax  as  costs  the  $25 
attorney  fee  on  each  count  covered  by  the 
conviction.  Section  4366  of  Generrfl  Statutes 
of  1909  provides  that  upon  notification  or 
knowledge  of  any  violation  of  any  of  the 
provisions  of  the  laws  of  this  state  relating 
to  intoxicating  liquors,  it  shall  be  the  duty 
of  the  prosecuting  officer  to  inquire  into  the 
facts  of  such  violation.  If  the  testimony  tak- 
en shall  disclose  that  an  offense  has  been 
committed  it  is  the  duty  of  the  prosecuting 
officer  to  file  complaint  and  proceed  against 
the  offender.    Section  4377  provides  that: 

"The  county  attorney  shall  be  allowed  a 
fee  of  twenty-five  dollars  upon  each  count  up- 
on which  the  defendant  shall  be  convicted,  and 
the  same  shall  be  taxed  as  costs  in  the  case, 
but  the  county  shall  in  no  case  be  liable 
therefor." 

The  Mahin  law  is  now  one  of  "the  provi- 
sions of  the  laws  of  this  state  relating  to 


intoxicating  liquors"  and  therefore  the  fee 
requirement  of  section  4377  applies.  State 
V.  Jepson,  76  Kan.  644,  92  Pac.  600;  State 
v.  Poggmeyer,  91  Kan.  633,  635,  138  Pac. 
693. 

The  judgment  is  aflirmed  as  to  the  convic- 
tion under  the  first  twelve  counts.  As  to  the 
foregoing  matters  raised  by  the  state  on  its 
appeal  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings,  in  ac- 
cordance herewith. 

Dawson,  J.,  not  sitting. 


NOTE. 

State  Resnlatlon  of  Traasportatlon  •! 
Intozicatins  Iiiqaors. 

Introductory,  622. 
Particular  Jurisdictions: 

Alabama,  G23. 

Colorado,  624. 

Delaware,  624. 

Georgia,  624. 

Idaho,  625. 

Indiana,  625. 

Iowa,    625. 

Kansas,  626. 

Kentucky,  626. 

Maine,  627. 

Massachusetts,   627. 

Mississippi,   628. 

North  Carolina,  628. 

Oklahoma,    630. 

South  Carolina,  630. 

Tennessee,   631. 

Texas,  632. 

Virginia,   633. 

West  Virginia,   633. 


Jntroductory, 

The  regulation  of  the  transportation  of  in- 
toxicating liquors  while  having  in  the  past 
received  but  little  attention  from  the  vari- 
ous state  legislative  bodies  has  recently  been 
a  popular  subject  for  legislative  regulation. 
This  has  been  due  to  the  general,  nation- 
wide movement  in  favor  of  prohibition,  for 
where  prohibition  laws  have  been  put  in 
force,  whether  of  local  option  or  state-wide 
character,  there  have  usually  been  enacted 
for  the  purpose  of  aiding  in  their  enforce- 
ment, laws  regulating  the  transportation  of 
liquors.  While  these  regulatory  measures 
have  in  some  cases  a  degree  of  similarity, 
still  it  has  been  deemed  better  for  the  pur- 
poses of  clarity  and  more  thorough  treat- 
ment to  discuss  separately  the  manner  in 
which  each  state  has  dealt  with  the  subject. 

The  so-called  "Webb-Kenyon  Law"  (Act  of 
March  1,  1913,  Fed.  St.  Ann.  1914  Supp.  p. 
208)   is  discussed  both  as  to  its  validity  and 
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as  to  its  construction  in  the  note  to  Adams 
Express  Co.  v.  Kentucky,  Ann.  Cas.  1915D 
1167.  As  pertinent  to  the  subject  of  state 
regulation  of  the  transportation  of  intoxi- 
cating liquors,  see  also  the  following  notes: 
Ihe  validity  of  a  statute  forbidding  the  bring- 
ing of  liquor  into  prohibition  territory  (see 
the  note  to  Longmire  v.  State^  Ann.  Cas. 
1917A  72G)  ;  when  imported  liquors  become 
subject  to  stiite  regulation  (see  the  note  to 
State  V.  Intoxicating  Liquors,  20  Ann.  Cas. 
^68) ;  and  a  state  statute  requiring  prelimi- 
nary inspection  of  importations  as  an  at- 
tempted regulation  of  interstate  commerce 
(see  the  note  to  AsbeU  v.  Kansas,  14  Ann. 
Case.  1101 ) . 

JPartitrular  Jurisdictions, 

Alabama. 

The  Alabama  legislature  in  1909  passed 
an  act  familiarly  known  as  the  "Carmichael 
Bill"  which  prohibited  the  sale  of  liquors 
at  any  place  in  the  state.  As  a  supplement 
to  that  act  the  so-called  "Fuller  Bill"  was 
enacted  in  the  same  year,  one  section  of 
'which  made  it  unlawful  "for  any  person,  firm, 
corporation  or  association,  whether  a  com- 
mon carrier  or  not,  to  accept  from  another 
for  shipment,  transportation  or  delivery,  or 
to  ship,  transport  or  deliver  for  another 
said  prohibited  liquors  or  beverages  or  any 
of  them,  when  received  at  one  point,  place 
or  locality  in  this  state  to  be  shipped  or 
transported  to  or  delivered  to  anotlier  person, 
iirm  or  corporation  at  another  point,  place, 
or  locality  in  this  state,  or  to  convey  or 
transport  over  or  along  any  public  street 
or  highway  any  of  such  prohibited  liquors 
for  another."  See  Southern  Express  Co.  v. 
Brickman,  187  Ala.  637,  65  So.  954;  Whaley 
V.  State,  13  Ala.  App.  356,  69  So.  384.  The 
act  last  mentioned  was  not  intended  to  regu- 
late or  prohibit  interstate  shipments  of 
liquor.  Southern  Express  Co.  v.  Brickman, 
187  Ala.  637,  65  So.  954;  Southern  Express 
Co.  v.  State,  188  Ala,  454,  66  So.  115,  It 
has  been  held  in  several  cases  which  were 
prosecutions  for  violations  of  the  foregoing 
statute  that  a  violation  thereof  is  sufficiently 
alleged  in  an  affidavit,  complaint,  or  indict- 
ment charging  the  defendant  in  the  form 
prescribed  by  statute  (section  29^  of  the 
same  act)  with  selling,  keeping  for  sale,  or 
otherwise  disposing  of  prohibited  liquors  con- 
trary to  law.  Bush  v.  State,  12  Ala.  App. 
280,  67  So.  847;  Whaley  v.  State,  13  Ala. 
App.  356,  69  So.  384;  Arrington  v.  State,  13 
Ala.  App.  359,  69  So.  385;  Burt  v.  State,  72 
So.  266.  Thus  in  Burt  v.  State,  supra,  the 
•court  affirmed  the  conviction,  on  an  affidavit 
and  warrant  in  that  form  of  the  driver  of 
a  cab,  in  which  a  package  of  liquor  had  been 
deposited  by  a  person  alighting  from  a  train 
and  escaping  before  apprehension. 


In  191.1  the  state  of  Alabama  departed 
from  the  system  of  state-wide  prohibition 
and  returned  to  the  system  of  local  option. 
This  was  brought  about  by  the  ^Tarks  Bill" 
(Gen.  Acts  1911,  pp.  26-31)  and  the  ''Smith 
Bill"  (Gen.  Acts  1911,  pp.  249-88).  In 
Southern  Express  Co.  v.  Brickman  Co.  187 
Ala.  637,  65  So.  954.  The  court  held  that 
the  "Carmichael  Bill"  and  ''Fuller  Bill"  con- 
tinued in  force  only  in  so  far  as  they  were 
not  inconsistent  with  the  later  enactments^ 
and  therefore  that  the  "Fuller  Bill"  did  not 
apply  to  shipments  from  one  wet  town  to 
another  wet  town. 

In  Southern  Express  Co.  v.  Whittle,  69  So. 
652,  the  Alabama  statute  known  as  the  "Bon- 
ner Anti-shipping  Bill"  (Act  Feb.  8,  1915) 
was  considered.  The  purpose  of  that  act  was 
to  take  advantage  of  the  opportunity. afford- 
ed by  the  Webb-Kenyon  Law  to  render  ef- 
fectual and  effective  the  laws  enacted  in  that 
jurisdiction  prohibiting  the  sale  or  posses- 
sion of  intoxicating  liquors.  Section  12  of 
the  "Bonner  Bill"  provided  as  follows:  "Sec. 
12.  That  it  shall  be  unlawful  for  any  person, 
firm  or  corporation,  (1)  to  receive  or  accept 
delivery  of,  or  to  possess  or  to  have  in  pos- 
session at  any  one  time  whether  in  one  or 
more  places,  and  whether  in  original  pack- 
ages or  otherwise,  more  than  one-half  gallon 
of  spirituous  liquors,  or  more  than  two  gal- 
lons of  vinous  liquors,  or  more  than  five 
gallons  of  malted  liquors,  when  in  kegs,  or 
more  than  sixty  pints  when  in  bottles,  or 
more  than  one  gallon  of  any  other  intoxicat- 
ing or  fermented  liquors  beyond  those  thus 
enumerated;  or  (2)  to  receive,  accept  de- 
livery of,  possess,  or  have  in  possession  more 
than  one  gallon  of  spirituous  liquors,  or  four 
gallons  of  vinous  liquors,  or  more  than  ten 
gallons  of  malted  liquors,  including  beer  and 
ale,  when  in  kegs,  or  one  hundred  and  twenty 
pints  in  bottles,  or  more  than  two  gallons 
of  any  other  fermented  or  intoxicating  liq- 
uors beyond  those  thus  enumerated,  within 
any  four  consecutive  weeks,  whether  in  one 
or  more  places,  but  this  section  shall  not 
apply  to  the  possession  of  wine  or  cordial 
made  from  grapes  or  other  fruit  grown  and 
raised  by  the  person  making  the  same  for 
his  own  domestic  use,  when  such  person 
keeps  such  wine  or  cordial  for  his  own  domes- 
tic use  on  his  own  premises;  but  this  section 
shall  apply  upon  its  enactment  fnto  law  to 
such  receipt,  or  acceptance  of  deliveries,  or 
possession  of  such  liquors  respectively,  oc- 
curring at  any  place  or  locality  or  within 
any  territory  in  this  state,  where  and  within 
which  it  shall  then  be  unlawful  to  sell,  keep 
for  sale,  or  otherwise  dispose  of  said  liquors, 
and  it  shall  become  applicable  in  respect  to 
such  receipt  or  acceptance  of  deliveries  or 
possession  of  such  liquors  occurring  at  other 
places  or  localities,  and  within  other  terri- 
tory in  this  state  when  and  as  soon  as  it 
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shall  become  unlawful  to  sell,  keep  for  sale, 
or  otherwise  dispose  of  such  liquors  at  such 
places  or  localities  or  within  such  territory; 
this  section  shall  not  affect  or  modify  any 
existing  law  or  any  law  enacted  at  this  ses- 
sion of  the  legislature  in  so  far  as  it  regu- 
lates the  sale  or  keeping  for  sale  of  alcohol, 
or  wine  for  a  defined  purpose,  by  ¥rholesale 
or  retail  druggists."  The  court  held  that 
the  foregoing  section  did  not  violate  section 
1  of  the  constitution  (1901)  of  Alabama, 
which  enumerates  as  among  the  inalienable 
rights  of  men  the  rights  of  "life,  liberty  and 
the  pursuit  of  happiness;"  that  it  did  not 
contravene  the  provision  of  section  35  of  the 
constitution  of  Alabama  declaring  it  to  be 
the  sole  object  and  only  legitimate  end  of 
government  to  protect  the  citizen  in  the  en- 
joyment of  life,  liberty,  and  property;  and 
that  it  was  not  void  under  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  providing  that  no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States  or  deprive  a  citizen  of  life, 
liberty  or  property  without  due  process  of 
law.  Relative  to  the  contention  that  it  offend- 
ed the  "commerce  clause"  (Article  1,  sec. 
8)  of  the  Constitution  of  the  United  States 
the  court  said  that  since  the  enactment  of 
the  Webb-Kenyon  Law  it  could  not  be  assert- 
ed that  the  use  with  respect  to  the  traffic 
in  Intoxicants  of  the  police  power  residing 
in  the  state  was  a  regulation  of  interstate 
commerce  and  therefore  said  section  12  being 
a  valid  regulation  under  the  state's  police 
power  did  not  infringe  that  constitutional 
provision. 

COLOBADO. 

The  Colorado  Prohibition  Act  (Session 
Laws  of  Colorado  1915,  §  10)  prohibits  the 
shipping  or  carrying  of  liquor  into  the  state 
without  marking  conspicuously  on  the  pack- 
age containing  the  liquor  the  words  "This 
Package  Contains  Intoxicating  Liquor."  It 
was  held  in  Chicago,  etc.  R.  Co.  v.  Gillies,  235 
Fed.  804,  that  as  applied  to  interstate  ship- 
ments intended  for  lawful  use  in  the  state 
the  act  was  void  as  an  interference  with  in- 
terstate commerce  and  could  find  no  sanction 
in  the  Webb-Kenyon  Law.  Furthermore,  it 
was  held  that  the  act  was  void  as  an  attempt 
to  legislate  on  a  subject  already  exclusively 
controlled  by  Congress,,  which  by  act  of 
March  4,  1909,  section  240  (Fed.  St.  Ann. 
1909  Supp.  p.  473)  prohibited  and  made 
criminal  the  shipment  in  interstate  commerce 
of  intoxicating  J iquor  "unless  such  package 
be  so  labeled  on  the  outside  cover  as  to 
plainly  show  the  name  of  the  consignee,  the 
nature  of  its  contents,  and  the  quantity  con- 
tained therein." 


Delawake. 

The  Delaware  legislature,  directly  follow- 
ing the  passage  by  Congress  of  the  Webb- 
Kenyon  Law,  enacted  the  so-called  "Hazel 
Law."  (Laws  of  Delaware,  vol.  27,  c.  139.) 
Sections  1,  2  and  5  of  that  law  provided  as 
follows:  "Section  1.  That  it  shall  be  unlaw- 
ful for  any  common  carrier,  knowingly  to 
accept  or  receive  for  shipment,  transporta- 
tion or  delivery  to  any  person  or  place  within 
local  option  territory,  or  to  carry,  bring  into, 
transfer  to  any  other  person,  carrier  or 
agent,  handle,  deliver  or  distribute  in  local 
option  territory,  any  spirituous,  vinous  or 
malt  liquor,  regardless  of  the  name  by  which 
it  may  be  called.  Section  2.  That  it  shall 
be  unlawful  for  any  person,  firm  or  corpora- 
tion engaged  in  the  manufactiire  or  sale  of 
spirituous,  vinous  or  malt  liquor,  or  the 
agent,  servant  or  employee  of  any  such  per- 
son, firm  or  corporation,  to  carry,  convey 
or  bring  into  local  option  territory,  spiritu- 
ous, vinous  or  malt  liquor,  regardless  of  the 
name  by  which  it  may  be  called,  by  any  con- 
vieyance  or  means  of  transportation  what8o- 
ever.  .  Section   6.  Nothing   in    this 

act  shall  be  construed  to  apply  to  the  ship- 
ment or  delivery  to  physicians  or  druggists 
of  spirituous,  vinous  or  malt  liquor,  in  un- 
broken packages  in  quantity  not  to  exceed 
five  gallons  at  any  one  time,  nor  to  the  de- 
livery to  churches,  or  the  proper  oflScers 
thereof,  of  wine  in  unbroken  packages  for 
sacramental  purposes."  In  Van  Winkle  v. 
State,  4  Boyce  678,  Ann.  Cas.  1916D  104,  91 
Atl.  385,  reveravng  State  v.  Van  Winkle,  4 
Boyce  405,  88  Atl.  807,  it  was  held  that 
since  the  Webb-Kenyon  Law  prohibited  the 
transportation  of  liquor  into  a  state  when 
intended  only  to  be  received,  possessed,  sold 
or  used  in  violation  of  the  laws  of  a  state, 
the  state  act  when  invoked  to  prevent  the 
shipment  from  another  state  into  prohibi- 
tion territory  of  liquor  for  personal  use, 
amounted  to  that  extent  to  a  wrongful  intei^ 
ference  with  interstate  commerce  and  was 
therefore  void. 

Qboboia. 

The  Georgia  supreme  court  in  Ezell  ▼. 
Atlanta,  140  Ga.  197,  78  S.  E.  821,  passed 
on  the  validity  of  an  ordinance  of  the  city 
of  Atlanta  requiring  that  all  railroad  and 
express  companies  and  all  common  carriers 
doing  business  therein  should  on  the  receipt 
of  any  liquor  in  excess  of  three  gallons  "make 
out  a  list  of  name,  place  of  shipment,  name 
of  consignee,  and  the  quantity  by  cases  or 
barrels,  the  contents  as  marked  thereon.'*  It 
was  held  that  the  ordinance  was,  in  so  far 
as  it  applied  to  interstate  commerce,  unen- 
forceable because  repugnant  to  section  15  of 
the  Interstate  Commerce  Act,  as  amended  by 
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the  Act  of  Congress  passed  June  18,  1910 
(Fed.  St.  Ann.  1912  Supp.  p.  122)  providing 
as  follows:  ''It  shall  be  unlawful  for  any 
common  carrier  .  .  .  knowingly  to  disclose 
to  .  .  .  any  person  or  corporation  other 
than  the  shipper  or  consignee,  any  informa- 
tion concerning  the  nature,  kind,  quantity, 
destination,  consignee,  or  routing  of  any  prop- 
erty tendered  or  delivered  to  such  common 
carrier  for  interstate  transportation,  which 
information  may  be  used  to  the  detriment  or 
prejudice  of  such  shipper  or  consignee,  or 
which  m&y  improperly  disclose  his  business 
transactions  to  a  competitor;  .  .  .  Pro- 
vided, that  nothing  in  this  act  shall  be  con- 
strued to  prevent  the  giving  of  such  informa- 
tion in  response  to  any  legal  process  issued 
under  the  authority  of  any  state  or  federal 
court,  or  to  any  officer  or  agent  of  the  Govern- 
ment of  the  United  States,  or  of  any  state 
or  territory,  in  the  exercise  of  his  powers,  or 
to  any  officer  or  other  duly  authorized  per- 
son seeking  such  information  for  the  prosecu- 
tion of  persons  charged  with  or  suspected  of 


crime." 

Idaho. 

The  Idaho  legislature  by  statute  (Laws  of 
1909,  p.  9)  has  prohibited  the  acceptance  for 
shipment  or  the  transportation  of  liquor  in 
any  prohibition  district  of  the  state  or  to 
any  place  in  the  state  where  the  sale  of 
liquor  is  prohibited.  It  appeared  in  U.  S.  v. 
Oregon-Washington  R.  etc.  Co.  210  Fed.  378, 
that  after  the  passage  of  the  Webb-Kenyon 
Law  the  defendant  railroad  company  in  con- 
formity with  the  act  of  Congress  and  the 
Idaho  law  promulgated  a  rule  to  the  effect 
that  shipments  of  intoxicating  liquor  from 
points  outside  of  the  state  of  Idaho  to  points 
within  a  prohibition  unit  of  that  state  should 
be  governed  by  the  same  rules  as  purely  in- 
trastate shipments,  and  therefore  refused  to 
accept  a  certain  shipment  in  question.  The 
court  held  that  the  defendant's  regulation 
was  valid,  and  relative  to  the  state  statute 
the  court  said  it  was  not  prepared  to  hold 
that  the  act  was  unconstitutional  even  though 
by  its  terms  it  was  broad  enough  to  make 
unlawful  all  intrastate  shipments  of  liquor 
although  intended  for  the  personal  use  of  the 
consignee. 

Indiana. 

In  Indiana  a  statute  (Burns'  Ann.  St. 
1908,  §  8346)  has  been  enacted  making  it 
unlawful  for  "any  railroad  or  any  common 
carrier  or  agent  thereof  or  any  drayman  or 
other  person  or  persons,  corporation  or  firm*' 
to  ship,  receive,  transport,  carry  or  handle 
liquor  under  false  or  fictitious  names  or 
titles  within  the  state.  In  State  v.  Decker, 
172  Ind.  614,  89  N.  E.  316,  it  was  held  that 
Ann.  Cas.  1917A. — 40. 


the  words  "other  person  or  persons"  as  em- 
ployed in  the  statute  applied  to  and  included 
all  individuals  although  not  engaged  in  the 
business  of  a  common  carrier,  and  that  knowl- 
edge of  false  or  fictitious  marking  or  labeling 
was  not  such  an  essential  or  material  element 
of  the  offense  as  to  require  the  state  to  al- 
lege it. 

Iowa. 

In  the  Iowa  case  of  State  v.  Wignall,  150 
la.  650,  128  N.  W.  935,  34  L.R.A.(N.S.)  507, 
there  was  involved  a  statute  reading  as  fol- 
lows: "If  any  express  or  railway  company, 
or  any  common  carrier,  or  person,  or  any  one 
as  the  agent  or  employee  therefor,  shall 
transport  or  convey  to  any  person  within 
this  state  any  intoxicating  liquors,  without 
first  having  been  furnished  with  a  certificate 
from  the  clerk  of  the  court  issuing  the  per- 
mit, showing  that  the  consignee  is  a  permit 
holder  and  authorized  to  sell  liquors  in  the 
county  to  which  the  shipment  is  made,  such 
company,  common  carrier,  person,  agent  or 
employee  thereof,  shall  upon  conviction  be 
fined."  (Code  1897,  §  2419.)  It  was  held 
that  a  person  who  gratuitously  undertook  to 
carry  liquor  intended  for  personal  use  from 
the  depot  of  a  common  carrier  to  the  home 
of  a  purchaser  did  not  come  within  the  pro- 
visions of  the  act,  and  that  when  construed 
not  to  regulate  the  right  of  a  citizen  to  re- 
ceive and  carry  to  his  home  liquor  for  per- 
sonal use  shipped  from  without  the  state  but 
to  restrict  only  the  right  of  a  person  for  hire 
so  to  carry  liquor  from  the  place  of  receipt 
by  a  carrier  to  a  purchaser,  'the  act  was  not 
unconstitutional  as  interfering  with  inter- 
state commerce.  In  Theo.  Hamm  Brewing  Co. 
V.  Chicago,  etc.  R.  Co.  215  Fed.  672,  the  fore- 
going act  was  considered  in  connection  with 
the  Webb-Kenyon  Law.  The  court  held  that 
the  Webb-Kenyon  Law  did  not  apply  so  as  to 
give  the  state  law  the  effect  of  prohibiting 
the  procurement  from  points  outside  of  the 
state  by  a  citizen  thereof  of  intoxicating  liq- 
uors for  his  own  personal  use. 

Statutory  provisions  similar  to  those  con- 
tained in  Code  1897,  heretofore  quoted  were 
formerly  contained  in  an  earlier  act  (Code 
1873,  §  1553  as  amended  by  Acts  1886,  c. 
143 ) .  See  State  v.  Campbell,  76  la.  122,  40 
N.  W.  100;  State  v.  Reilly,  108  la.  735,  78 
N.  W.  680.  In  Bowman  v.  Chicago,  etc.  R. 
Co.  125  U.  S.  465,  8  S.  Ct.  689,  1062,  31 
U.  S.  (L.  ed.)  700,  it  was  held  that  the 
provisions  of  the  statute  last  cited  did  not 
justify  a  common  carrier  in  Illinois  from  re- 
fusing to  receive  and  transport  intoxicating 
liquors  consigned  to  a  point  within  the  state 
of  Iowa  unless  the  required  certificate  had 
been  obtained,  since  the  statute  if  applied 
under  such  circumstances  was  a  regulation 
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of  commerce  between  the  states  and  therefore 
void.  In  Rhodes  v.  Iowa,  170  U.  S.  412,  18 
S.  Ct.  664,  42  U.  S.  (L.  ed.)  1088,  reversing 
90  la.  496,  58  N.  W.  887,  24  L.R.A.  245,  the 
defendant  who  had  carried  liquors  shipped 
from  without  the  state  from  a  platform  on 
which  they  were  delivered  into  a  freight 
lioude  was  convicted  in  the  state  court  of 
having  conveyed  liquor  *'from  one  place  to 
another  within  this  state."  In  reversing  the 
conviction  the  court  said  that  the  defendant's 
act  took  place  while  the  liquors  were  still 
in  transit  from  one  state  to  another  and  were 
a  part  of  the  interstate  shipment,  and  that 
therefore,  to  hold  that  the  Iowa  law  applied 
would  make  it  repugnant  to  the  Federal  Con- 
stitution. 

Kansas. 

The  "Mahin  Liquor  Law"  (Laws  1913,  c. 
248)  of  Kansas  making  a  carrier  criminally 
liable  for  failure  to  comply  with  its  provi- 
sions requires  in  section  2  thereof  that  a 
carrier  shall  file  with  the  county  clerk  a 
statement  in  writing  setting  forth  the  date, 
name  and  address  of  the  consignee,  place  of 
delivery  and  person  to  whom  delivered,  and 
the  kind  and  amount  of  the  liquor.  Section 
4  provides  that  in  case  of  reasonable  doubt 
the  carrier  shall  take  from  the  consignee  a 
written  statement  that  the  liquor  is  for  his 
own  use,  and  file  the  statement  with  the 
county  clerk,  all  of  which  information  the 
statute  further  provides  shall  be  open  to  the 
public's  inspection.  The  foregoing  provisions 
are  held  in  the 'reported  case  not  to  be  in 
violation  of  sections  15  and  20  of  the  Inter- 
state Commerce  Act  (Fed.  St.  Ann,  1912  Supp. 
p.  122 ) ,  or,  as  amended,  since  the  passage  of 
the  Webb-Kenyon  Law,  to  be  void  as  being 
an  attempt  to  regulate  interstate  commerce. 

In  Danciger  v.  Cooley,  157  Pac.  453,  it  was 
held  that  where  dealers  in  liquor  in  another 
state  consigned  a  shipment  of  the  same  to 
themselves  in  Kansas  and  then  delivered  the 
bills  of  lading  to  others  so  that  they  might 
procure  possession  of  the  same,  there  was  a 
violation  of  the  provisions  of  a  statute  (Gen. 
Stat.  1909,  §  4398)  providing  that  "one  to 
whom  intoxicating  liquor  has  been  consigned 
shall  not  give  to  any  other  person  an  order 
on  the  carrier  for  it,  with  the  purpose  of 
enabling  him  to  receive  it  for  himself,  or  for 
any  other  than  the  consignee."  And  the 
court  further  held  that,  even  without  con- 
sidering the  effect  of  the  Webb-Kenyon  Act, 
there  was  no  attempt  by  that  statute  to  regu- 
late interstate  commerce. 

KlSNTUCKT. 

In  Kentucky  there  was  enacted  in  1906,  to 
prevent  the  bringing  of  intoxicating  liquors 


into  prohibition  territory,  the  following  stat- 
ute: "It  shall  be  unlawful  for  any  person  or 
persons,  individual  or  corporation,  public  or 
private  carrier  to  bring  into,  transfer  to  other 
person  or  persons,  corporations,  carrier  or 
agent,  deliver  or  distribute  in  any  county, 
district,  precinct,  town  or  city,  where  the 
sale  of  intoxicating  liquors  has  been  prohib- 
ited, whether  by  special  act  of  the  general 
assembly,  or  by  vote  of  tlie  people  under 
the  local  option  law,  any  spirituous,  vinous, 
malt  or  other  intoxicating  liquor,  regardless 
of  the  name  by  which  it  may  be  called;  and 
this  act  shall  apply  to  all  packages  of  such 
intoxicating  liquors  whether  broken  or  un- 
broken. Provided  individuals  may  bring  into 
such  district,  upon  their  person  or  as  their  per- 
sonal baggage,  and  for  their  private  use,  such 
liquors  in  quantity  to  exceed  one  gallon ;  and, 
provided,  the  provisions  of  this  act  shall  not 
apply  to  licensed  physicians  or  druggists,  to 
whom  any  public  carrier  may  deliver  such 
goods,  in  unbroken  packages,  in  quantity  not 
to  exceed  five  gallons  at  any  one  time." 
(Acts  1906,  c.  63,  later  Kentucky  Statutes, 
§  2569a.)  See  Com.  v.  Louisville,  etc.  R. 
Co.  140  Ky.  21,  130  S.  W.  798.  The  foregoing 
statute  was  held  not  to  apply  to  interstate 
shipments  of  intoxicating  liquor.  Adams  £x- 
preiis  Co.  V.  Crigler,  etc.  Co.  161  Ky.  89,  170 
S.  W.  542.  And  the  result  of  the  Webb-Ken- 
yon Act  (Fed.  St.  Ann.  1914  Supp.  p.  208), 
when  taken  in  connection  with  the  foregoing 
statute,  was  held  to  be  that  interstate  ship- 
ments of  liquor  for  personal  use  could  be  sent 
into  local  option  territory  within  the  state, 
but  that  intrastate  shipments  of  liquor  for 
personal  use  could  not  be  so  sent.  Adams 
Express  Co.  v.  Com.  154  Ky.  462,  157  S.  W. 
908,  48  L.R.A.(N.S.)  342;  Adams  Express  Co. 
V.  Crigler,  etc.  Co.  161  Ky.  89,  170  S.  W.  542. 
See  also  Adams  Express  Co.  v.  Kentucky,  238 
U.  S.  190,  Ann.  Cas.  1916B  1167,  36  S.  Ct. 
824,  L.R.A.1916C  273. 

In  1914  the  legislature  passed  an  act  (now 
Kentucky  Statutes,  §  2569b)  the  second  sec- 
tion of  which  provided  as  follows :  "It  shall  be 
unlawful  for  any  perscm  to  consign,  ship  or 
transport  in  any  manner  whatsoever,  or  de- 
liver any  of  the  liquors  mentioned  in  section 
1  of  this  act  to  any  person  in  any  county, 
district,  precinct,  town  or  city  where  by  law 
sale  of  such  liquors  is  prohibited,  or  for  any 
person  residing  in  such  prohibited  territory 
to  receive  any  such  liquors,  unless  there  ap- 
pears upon  the  outside  of  the  package  con- 
taining any  such  liquors,  except  such  as  may 
be  received  by  distillers,  brewers,  or  whole- 
sale liquor  dealers,  the  following  informa- 
tion: Name  and  address  of  the  consignor, 
name  and  address  of  the  consignee,  and  the 
statement  either  that  such  liquors  are  for 
personal  and  family  use  of  the  consignee,  or 
for  medicinal,  mechanical,  chemical,  or  sacra- 
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mental  purposes.  Any  consignee  accepting 
or  receiving  any  package  containing  such 
liquors  upon  wliich  appears  a  false  state- 
ment, or  any  person  consigning^  shipping, 
transporting  or  delivering  any  such  package, 
knowing  that  said  statement  appearing  upon 
the  outside  tliereof  is  false,  shall  be  deemed 
guilty  of  violating  the  provisions  of  this  act/' 
See  Adams  Express  Co.  v,  Crigler,  etc.  Co. 
161  Ky.  80,  170  S.  W.  542,  wherein  it  was 
held  that  the  act  of  1906  heretofore  quoted 
was  thereby  repealed  and  that  the  legislature 
intended  to  and  did  place  the  dealer  within 
the  state  on  precisely  the  same  footing,  be- 
fore the  law,  as  the  foreign  dealer.  In  Amer- 
ican Express  Co.  v.  Com.  186  S.  W.  887,  a 
penal  action  against  a  carrier  for  transport- 
ing a  package  of  liquor  falsely  marked  and 
labeled,  it  was  held  that  the  defendant  was 
liable  only  where  its  agent  actually  knew  the 
facts,  the  use  of  reasonable  care  not  being 
required. 

The  so-called  Kentucky  "0.  0.  D.  Law" 
{Statutes  1903,  §  2557b,  subsection  4)  being 
part  of  the  general  local  option  law  as 
amended  in  1902,  provided  as  follows:  "All 
the  shipments  of  spirituous,  vinous  or  malt 
liquors,  to  be  paid  for  on  delivery,  commonly 
called  C.  O.  D.  shipments,  into  any  county, 
city,  town,  district  or  precinct  where  this 
act  is  in  force  shall  be  unlawful  and  shall 
be  deemed  sales  of  such  liquors  at  the  place 
where  the  money  is  paid  or  the  goods  deliv- 
ered; the  carrier  and  his  agents  selling  or 
delivering  such  goods  shall  be  liable  jointly 
with  the  vendor  thereof."  In  Adams  Express 
Co.  V.  Kentucky,  206  U.  S.  129,  27  S.  Ct. 
606,  61  U.  S.  (L.  ed.)  987,  reversing  124 
Ky.  182,  87  8.  W.  1111,  27  Ky.  L.  Rep.  1096, 
it  was  held  that  the  statute  as  applicable  to 
interstate  transactions  was  obviously  an  at- 
tempt to  regulate  interstate  commerce  and 
was  void. 

Maine. 

By  the  Maine  revised  statutes  (chap.  27, 
9  31)  it  is  provided  as  follows:  "No  person 
shall  knowingly  bring  into  the  state,  or 
knowingly  transport  from  place  to  place  in 
the  state,  any  intoxicating  liquors  with  intent 
to  sell  the  same  in  the  state  in  violation  of 
law,  or  with  intent  that  the  same  shall  be 
flo  sold  by  any  person,  or  to  aid  any  person 
in  such  sale,  under  a  penalty  of  fifty  dollars 
for  each  offense.  All  such  liquors  intended 
for  unlawful  sale  in  the  state  may  be  seized 
while  in  transit  and  proceeded  against,  the 
same  as  if  they  were  unlawfully  kept  and 
deposited  in  any  place."  See  State  v.  Intoxi- 
cating Liquors^  102  Me.  385,  67  Atl.  312, 
120  Am.  St.  Rep.  504.  In  construing  the 
foregoing  act  subsequent  to  the  passage  and 
taking  eflfect  of  the  Wilson  Act  of  1890   (26 


SUt.  L.  313,  3  Fed.  St.  Ann.  853),  the  court 
in  State  v.  Intoxicating  Liquors,  94  Me.  335, 
47  Atl.  531,  said  that  while  intoxicating 
liquor  continued  to  be  recognized  by  federal 
authority  as  a  legitimate  subject  of  inter- 
state commerce  that  clause  of  the  revised 
statutes  which  declared  that  "no  person  shall 
knowingly  bring  into  the  state  .  .  .  any 
intoxicating  liquor  with  intent  to  sell  the 
same  in  the  state  in  violation  of  law"  must 
be  held  to  be  inoperative  as  repugnant  to  the 
Constitution  of  the  United  States. 

Complaints  founded  on  the  foregoing  stat- 
ute have  been  held  to  be  defective  where 
there  was  a  failure  to  charge  that  the  de- 
fendant was  aware  of  the  fact  that  the  liquor 
transported  was  intoxicating.  State  v.  Mc- 
Donough,  84  Me.  488,  24  Atl.  944;  where 
the  complaint  simply  followed  the  language 
of  the  statute  in  charging  the  offense.  State 
V.  Lashus,  79  Me.  541,  11  Atl.  604;  and 
where  there  was  an  absence  of  any  allegation 
that  the  person  charged  with  transporting 
the  liquor  intended  that  the  same  should  be 
sold  in  the  state.  State  v.  Murch,  7  Atl.  115. 

Massachusetts. 

By  a  Massachusetts  statute  enacted  in 
1897  (R.  L.  c.  100,  §  50),  it  was  provided 
as  follows:  **Every  railroad  corporation  and 
every  person  or  corporation  regularly  and 
lawfully  conducting  a  general  express  busi- 
ness, receiving  spirituous  or  intoxicating  liq- 
uor for  delivery,  or  actually  delivering  in- 
toxicating liquor  to  any  person  or  place  in 
a  city  or  town  described  in  the  prece<ling 
section  [where  licenses  of  certain  specified 
classes  are  not  granted]  shall  keep  a  book, 
and  plainly  enter  therein  the  date  of  the  re- 
ception by  it  or  him  of  each  vessel  or  pack- 
age of  such  liquor  received  for  transporta- 
tion, and  a  correct  transcript  of  the  marks 
provided  for  by  said  section,  and  th6  date  of 
its  delivery  by  it  or  him,  and  the  name  of 
the  person  to  whom  it  was  delivered  shall 
be  signed  to  the  same  as  a  receipt;  and  said 
book  shall  at  all  times  be  open  to  the  inspec- 
tion of  the  officers  named  in  section  twenty- 
seven.  .  .  ."  In  Com.  V.  Fostello,  208 
Mass.  65,  94  X.  E.  298,  it  appeared  that  the 
defendant,  who  conducted  a  general  express 
business,  while  on  his  way  to  his  general 
depot  carrying  certain  liquors  preparatory  to 
distributing  the  same  in  the  ordinary  course 
of  business,  was  unable  on  request  to  pro- 
duce the  book  required  by  the  foregoing  stat- 
ute. The  court  held  the  defendant  to  be 
guilty,  construing  the  law  to  mean  that  the 
book  should  accompany  the  liquors  and  be  in 
the  possession  of  the  person  transporting  the 
sane,  with  the  entries  required,  at  each  BisLffe 
of  the  transportation  from  their  receipt  to 
their  delivery.     In  Com.  v.  Shea,  186  Mass. 
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89,  69  N.  E.  1066,  the  statute  was  held  to 
apply  where  an  expressman  had  transported 
intoxicating  liquors  to  the  place  of  delivery 
without  making  the  required  entries  in  his 
book,  though  he  had  not  yet  delivered  them. 

By  an  act  passed  in  1906  (St.  1906,  c.  421, 
§  1)  it  was  provided  that  "no  person  or  cor- 
poration, except  a  railroad  or  street  railway 
corporation,  shall,  for  hire  or  reward,  trans- 
port spirituous  or  intoxicating  liquors  into 
or  in  a  city  or  town  in  which  licenses  of  the 
first  five  classes  for  the  sale  of  intoxicating 
liquors  are  not  granted,  without  first  being 
granted  a  permit  so  to  do  as  hereinafter 
provided."  In  Com.  v.  People's  Express  Co. 
201  Mass.  564,  88  N.  E.  420,  131  Am.  St. 
Rep.  416,  the  foregoing  statute  was  held  not 
to  apply  to  interstate  commerce  and  there- 
fore to  be  constitutional.  In  Com.  v.  Mixer, 
207  Mass.  141,  20  Ann.  Cas.  1152,  93  N.  E. 
249,  31  L.R.A.(N.S.)  467,  wherein  it  ap- 
peared that  the  defendant  having  acquired 
no  permit  carried  a  barrel  containing  liquor 
without  knowledge  of  its  contents  into  terri- 
tory where  licenses  of  the  first  five  classes 
were  not  granted,  it  was  held  that  the  fact 
of  defendant's  ignorance  of  what  the  barrel 
contained  did  not  relieve  him  from  liability 
under  the  statute,  for  the  intent  with  which 
the  act  was  done  was  immaterial. 

A  later  act  (St.  1907,  c.  517,  amending 
R.  L.  c.  100,  §  49)  after  making  several 
regulations  respecting  the  marking  of  pack- 
ages containing  intoxicating  liquor  for  trans- 
portation into  cities  and  towns  where  licenses 
of  the  first  five  classes  were  not  granted, 
further  provided  as  follows:  "No  person  or 
corporation  not  regularly  and  lawfully  con- 
ducting a  general  express  business,  except  a 
railroad  corporation  or  a  street  railway  cor- 
poraton  authorized  to  carry  freight  or  ex- 
press, shall  receive  such  liquors  for  transpor- 
tation for  hire  or  reward  for  delivery  in  a 
city  or  iosfn,  in  which  licenses  of  the  first 
five  classed  are  not  granted,  nor  transport 
or  deliver  such  liquors  in  such  cities  or 
towns."  In  Com.  v.  People's  Express  Co.  201 
Mass.  564,  88  N.  E.  420,  131  Am.  St.  Rep. 
416,  the  foregoing  statute  was  held  to  be 
constitutional  and  not  to  be  applicable  to 
interstate  commerce.  See  Com.  v.  Beck,  187 
Mass.  15,  72  N.  E.  357,  for  a  construction 
of  the  statute  before  the  amendment  last 
quoted. 

An  early  statute  (Pub.  Stat.  c.  100,  §  17, 
later  enacted  as  R.  L.  c.  100,  §  48)  prohib- 
ited the  transportation  of  intoxicating  liquors 
with  knowledge  that  they  were  intended  for 
sale  in  violation  of  law.  Com.  v.  Keefe,  143 
Mass.  467,  9  N.  E.  840.  See  also  Com.  v. 
Certain  Intoxicating  Liquors,  138  Mass.  506. 
Apparently  the  same  provision  was  contained 
in  a  yet  earlier  act  (St.  1855,  c.  215,  §  20). 
Jones  V.  Root,  6  Gray  435;  Com.  v.  Waters, 


11  Gray  81;  Com.  v.  Hutchinson,  6  Allen 
595;  Com.  v.  Locke,  114  Mass.  288.  See  also 
Mason  v.  Lothrop,  7  Gray  354.  A  complaint 
which  alleged  the  offense  by  charging  that 
liquors  were  transported  from  one  place  to 
another  in  a  particular  city  or  town  was 
held  to  be  sufficient.  Com.  v.  Hutchinson, 
6  Allen  595.  But  a  complaint  which  alleged 
simply  that  intoxicating  liquor  was  conveyed 
"from  place  to  place  within  said  common- 
wealth" was  held  to  be  defective.  Com.  v. 
Reily,  9  Gray  1.  In  Com.  v.  Locke,  114 
Mass.  288,  the  penalty  prescribed  by  another 
act  (St.  1869,  c.  415,  §  37)  for  receiving  in- 
toxicating liquors  intended  for  illegal  sale 
for  the  purpose  of  conveying  the  same  to 
others  was  recovered. 

Mississippi. 

The  Mississippi  legislature  in  1914  enacted 
the  so-called  "May-Mott-Lewis  Act"  regulat- 
ing the  transportation  of  intoxicating  liquor. 
Section  7  of  that  act  prohibited  the  delivery 
of  liquor  to  any  one  but  the  consignee,  except 
where  that  was  made  impossible  by  his  sick- 
ness, and  further  provided  that  where  the  car- 
rier had  reasonable  ground  to  believe  that  a 
package  contained  liquor  it  must  require  the 
consignee  to  sign  a  statement  of  the  purpose 
for  which  the  liquor  was  intended  to  be  used, 
and  that  it  would  not  be  used  in  violation 
of  law.  Section  2,  following  the  provision  of 
the  Webb-Kenyon  Act,  made  it  unlawful  to 
ship  or  transport  liquor  to  be  received,  pos- 
sessed, sold  or  in  any  manner  used  "in  vio- 
lation of  any  law  of  this  state  now  in  force 
or  hereafter  to  be  enacted."    Section  11  (par. 

2)  provided  that  any  person  might  order  and 
have  shipped  to  him  from  without  the  state 
for  personal  use  intoxicating  liquors  in  quan- 
tities not  exceeding  one  gallon,  or  malt  liquor 
not  exceeding  one  keg  or  cask  of  beer.  In 
American  Express  Co.  v.  Beer,  107  Miss. 
528,  Ann.  Cas.  1916D  127,  65  So.  575,  wherein 
it  was  sought  to  enjoin  an  express  company 
from  refusing  to  transport  interstate  ship- 
ments of  liquor  contrary  to  the  provisions  of 
the  "May-Moti-Lewis  Act"  the  court  held 
that  while  the  requirements  and  prohibitions 
of  sections  2,  7  Mid  11  imposed  a  direct  bur- 
den on  interstate  eommerce,  still  the  reinila- 
tions  made  thereby  were  valid  since  the  » lip- 
ments  were  elflwrly  within  the  terms  of  the 
Webb-Kenyon  act.  See  to  the  same  effect 
Southern  Express  Co.  v.  Lcmginothi,  65  So. 
583;  American  Express  Co.  t.  Miller,  65 
So.  652. 

NoBTH  Carolina. 

The  North  Carolina  legislature  has  regxi- 
lated  transportation  of  intoxicating  liquors 
by  an  act  (Laws  1915,  chap.  97,  §§  1,  2  and 

3)  providing  as  follows:     "Section  1.     That 
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it  shall  be  unlawful  for  any  person,  firm  or 
corporation,  or  any  agents  officer  or  employee 
thereof,  to  ship,  transport,  carry  or  deliver, 
in  any  manner  or  by  any  means  whatsoever, 
for  hire  or  otherwise,  in  any  package  or  at 
any  one  time,  from  a  point  within  or  without 
this  state,  to  any  person,  firm  or  corporation 
in  this  state,  any  spirituous^  or  vinous  liquors 
or  intoxicating  bitters  in  a  quantity  greater 
than   one  quart,   or   any   malt  liquors  in  a 
quantity   greater   than   five   gallons,   and   it 
shall    be    unlawful    for    any    spirituous    or 
vinous    liquors    or    intoxicating    bitters    so 
shipped,  transported,  carried  or  delivered  in 
any  one  package  to  be  contained  in  more  than 
one  receptacle.     Sec.  2.  That  it  shall  be  un- 
lawful for   any  person,   firm  or  corporation 
at  any  one  time,  or  in  any  one  package,  to 
receive  at  a  point  within  the  state  of  North 
Carolina  for  his  or  her  use  or  for  the  use 
of  any   person,   firm   or  corporation,  or   for 
any  other  purpose,  any  spirituous  or  vinous 
liquors  or  intoxicating  bitters  in  a  quantity 
greater  than  one  quart,  or  any  malt  liquors 
in  quantity  greater  than  five  gallons.     Sec. 
3.  That  it  shall  be  unlawful  for  any  person, 
firm  or  corporation,  during  the  space  of  fif- 
teen consecutive  days,  to  receive  any  spirit- 
uous or  vinous  liquors  or  intoxicating  bitters 
in  a  quantity  or  quantities  totaling  more  than 
one  quart,  or  any  malt  liquors  in  a  quantity 
greater   than   five  gallons:      Provided,   that 
the  provisions  of  sections  one,  two  and  three 
shall  not  apply  to  the  receipt  by  a  common 
carrier  for  transportation  to  a  point  in  an- 
other state  where  delivery  is  not  forbidden 
by  the  laws  of  such  state.'"     See  Glenn  v. 
Southern  Express  Co.  170  N.  C.  286,  87  S.  E. 
136.     The  plaintiff  in  that  case  brought  two 
suits,  one  to  compel  the  defendant  to  deliver 
one  quart  of  whisky  within  fifteen  days  after 
the  receipt  of  a  similar  package,  and  another 
to   compel  the  transportation  of  more  than 
one  quart.     The  court  said  that  prior  to  the 
passage  of  the  Webb-Kenyon  Act  the  defend- 
ant's refusal  to  transport  and  deliver  could 
not   have  been   upheld  for   the   shipment  in 
each  case  was  one  of  interstate  commerce  and 
the  liquor  was  labeled  to  be  for  the  personal 
use   of  the  plaintiff.     However,  it  was  held 
that  since  the  passage  of  that  law  the  state 
act    quoted    must    be    sustained    as    a   valid 
exercise  of  the  police  power.    Compare  South- 
ern Express  Co.  v.  High  Point,  167  N.  C.  103, 
83   S.   E.  254,  holding  that  a  statute    (Pub. 
Laws  1907,  ch.  1014)   forbidding  the  delivery 
of  liquor  from  another  state  into  a  certain 
township  was  valid  when  applied  to  liquor  in- 
tended for  sale,  but  taking  a  contrary  posi- 
tion as  regards  liquor  intended  for  personal 
use.     See  also  State  v.  Southern  Express  Co. 
168  N.  C.  207,  83   S.  E.  751. 

In  State  v.  Little,  171  N.  C.  805,  88  S.  E. 
723,  the  defendant  was  prosecuted  under  the 


provisions  of  the  act  of  1915  heretofore  quot- 
ed. The  indictment  charged  that  the  defend- 
ant brought  into  the  state  certain  spirituous 
liquors  in  quantities  greater  than  one  quart  to 
be  delivered  to  persons  unknown.  The  facts 
as  found  by  a  special  verdict  were  that  he 
bought  four  quarts  of  liquor  without  the 
state  and  brought  the  same  into  the  state, 
one  quart  being  for  himself  and  one  quart 
each  for  three  other  designated  persons.  The 
court  held  that  by  section  1  of  the  act  two 
offenses  were  created,  viz.:  "(1)  That  of 
carrying  or  transporting  in  this  state  or 
from  a  point  within  or  without  the  state  by 
any  person,  firm,  or  corporation  to  or  for 
any  other  person,  firm,  or  corporation,  in 
one  package  or  at  one  and  the  same  time, 
more  than  one  quart  of  spirituous  liquors; 
(2)  that  of  so  carrying  or  transporting 
spirituous  or  malt  liquors  in  any  quantity 
where  the  package  for  such  person  is  con- 
tained in  more  than  one  receptacle;  that  is, 
each  package  shall  be  carried  for  and  go  to 
its  owner  as  a  distinct  and  separate  parcel." 
Accordingly  the  court  said  that  it  had  not 
been  shown  that  the  defendant  had  committed 
the  offense  of  bringing  into  the  state  in  ''any 
one  package,  or  at  any  one  time,"  for  delivery 
to  another  any  spirituous  liquors  in  quanti- 
ties greater  than  one  quart.  The  question 
whether  the  defendant  was  guilty  under  the 
second  clause  of  the  act  was  not  before  the 
court. 

In  State  v.  Seaboard  Air  Line  R.  Co.  169 
N.  C.  295,  84  S.  E.  283,  the  court  sustained 
the  following  statute:  ''All  express  com- 
panies, railroad  companies,  or  other  trans- 
portation companies  doing  business  in  this 
state  are  required  hereby  to  keep  a  separate 
book  in  which  shall  be  entered  immediately 
upon  receipt  thereof  the  name  of  the  person 
to  whom  the  liquor  is  shipped,  the  amount 
and  kind  received,  and  the  date  when  re- 
ceived, the  date  when  delivered,  by  whom  de- 
livered, and  to  whom  delivered,  after  which 
record  shall  be  a  blank  space,  in  which  the 
consignee  shall  be  required  to  sign  his  name, 
or  if  he  cannot  write  shall  make  his  mark 
in  the  presence  of  a  witness,  before  such 
liquor  is  delivered  to  such  consignee,  and 
which  said  book  shall  be  open  for  inspection 
to  any  officer  or  citizen  of  the  state,  county, 
or  municipality  any  time  during  business 
hours  of  the  company,  and  said  book  shall 
constitute  prima  facie  evidence  of  the  facts 
therein  and  will  be  admissible  in  any  of  the 
courts  of  this  state."  (Pub.  Laws,  1913, 
chap.  44,  §  5).  It  was  held  that  the  fore- 
going section  did  not  contravene  the  in- 
terstate commerce  clause  of  the  Federal 
Constitution  since  the  passage  of  the  Webb- 
Kenyon  Law,  the  court  saying:  'This  stat- 
ute, .  .  .  having  made  certain  interstate 
shipments  of  intoxicating  liquors  illegal  and 
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brought  the  same  within  the  police  power  of 
the  state  as  soon  as  they  come  within  its 
territory,  should  be  held  to  confer  upon  the 
state  authorities  the  right  to  make  the  rules 
and  regulations  required  and  reasonably  de- 
signed to  make  such  power  effective.  .  .  . 
To  set  aside  a  regulation  of  this  character, 
intended  and  reasonably  calculated  to  enable 
the  state's  ofiicers  and  agents  to  ascertain 
whether  interstate  shipments  of  whisky  are 
or  are  not  within  state  control  and  subject 
to  state  r^ulation,  would  well-nigh  render 
the  statute  of  no  practical  value  to  the  com- 
munities it  was  intended  to  benefit.  The  regu- 
lation now  objected  to  puts  no  burden  on 
interstate  commerce,  but  is  only  a  police 
regulation,  reasonably  designed  to  carry  out 
the  purpose  of  the  statute  and  make  effective 
the  power  referred  to  the  state  by  reason 
of  the  federal  enactment.*'  Further  it  was 
held  that  the  foregoing  act  was  not  in  conflict 
with  the  provisions  of  the  amendment  to  the 
Interstate  Commerce  Act  (Fed.  Stat.  Ann. 
1912  Supp.  p.  122),  forbidding  disclosure  as 
to  interstate  shipments  without  consent  of 
the  shipper,  which  might  be  used  by  competi- 
tors to  the  shipper's  disadvantage  but  contain- 
ing the  following  proviso:  "Nothing  in  this 
act  shall  be  construed  to  prevent  the  giving 
of  such  information  in  response  to  any  legal 
process  issued  under  the  authority  of  any 
state  or  federal  court,  or  to  any  officer  or 
agent  of  the  United  States,  or  of  any  state 
or  territory,  in  the  exercise  of  his  powers,  or 
to  any  officer  or  other  fully  authorized  per- 
son seeking  such  information  for  persons 
charged  with  or  suspected  of  crime,  etc."  The 
court  relative  to  that  point  said:  "The 
state  statute  provides  that  the  book  required 
to  be  kept  shall  be  open  to  any  officer  or 
citizen  of  the  state  during  business  hours, 
and  this  constitutes  any  citizen  an  authorized 
agent  of  the  state  for  the  purpose  indicated. 
.  .  .  It  is  well  understood  that  offenders 
against  regulations  of  this  character  are  in- 
sistent, enterprising,  and  elusive,  and  we 
see  no  reason  why  the  state  should  not  com- 
mit the  duty  to  any  of  its  citizens,  as  being 
required  to  a  proper  enforcement  of  the  law 
on  the  subject."  Furthermore  the  court  de- 
clared that  the  statute  was  not  in  violation 
of  the  federal  act  (Act  of  February  4,  1887, 
c.  104,  §  20,  3  Fed.  St.  Ann.  850,  as  amended 
by  act  of  June  18,  1910,  c.  309,  §  14,  Fed. 
Stat.  Ann.  1912  Supp.  p.  125)  prohibiting 
interstate  carriers  from  keeping  any  "ac- 
counts, records  or  memoranda  other  than 
those  prescribed  by  the  Interstate  Commerce 
Commission." 

Oklahoma. 

In   Oklahoma   convictions   have   been   had 
for  violations  of  a  statute  making  it  unlawful 


for  any  person  wilfully  to  convey  intoxicate 
ing  liquors  from  one  place  within  the  state 
to  another  place  therein.  (Compiled  Laws, 
§  4180,  formerly  L.  1907-8,  p.  603.)  Nowlin 
V.  State,  4  Okla.  Crira.  XIV,  111  Pac.  946; 
Maynea  v.  -State,  6  Okla.  Crim.  487,  119  Pac. 
644;  Rupard  v.  State,  7  Okla.  Crim.  201,  122 
Pac.  1108;  Huff  V.  State,  9  Okla.  Crim.  675, 
133  Pac.  265.  The  courts  have  held  that  a 
defendant's  guilt  could  be  predicated  on  the 
act  of  conveying  liquor  from  one  place  to 
another  in  a  certain  city,  Nowlin  v.  State, 
4  Okla.  Crim.  XIV,  111  Pac.  946;  Rupard 
V.  State,  7  Okla.  Crim.  201,  122  Pac.  1108; 
or  on  the  act  of  purchasing  liquor  at  a  "boot 
legger"  and  carrying  it  any  distance,  however 
short,  Maynes  v.  State,  6  Okla.  Crim.  487, 
119  Pac.  644. 

The  conveyance  of  liquor  lawfully  pur- 
chased and  intended  for  a  lawful  purpose  has 
been  held  not  to  fall  within  the  provisions 
of  the  foregoing  act.  Maynes  v.  State,  6 
Okla.  Crim.  487,  119  Pac.  644;  Rupard  v. 
SUte,  7  Okla.  Crim.  201,  122  Pac.  1108. 
See  also  Huff  v.  State,  9  Okla.  Crim.  675, 
133  Pac.  265. 

The  information  charging  the  offense  must 
contain  specific  allegations  which  will  identify 
the  transaction  and  enable  the  defendant  to 
prepare  for  trial.  Sturgis  v.  State,  2  Okla. 
Crim.  362,  102  Pac.  57;  DeGraff  v.  State,  2 
Okla.  Crim.  519,  103  Pac.  538;  Simpson  ▼. 
State,  4  Okla.  Crim.  376,  111  Pac.  947 ;  Por- 
ter V.  SUte,  4  Okla.  Crim.  654,  111  Pac.  1023; 
Brown  v.  State,  4  Okla.  Crim.  XIII,  115 
Pac.  603;  Robbins  v.  State,  157  Pac.  1027. 
Thus  it  must  specifically  state  the  places 
from  which  and  to  which  the  liquor  was  con- 
veyed if  they  are  known  and  if  they  are  not 
known  that  fact  must  be  alleged.  DeGraff  v. 
State,  2  Okla.  Crim.  619,  103  Pac.  638; 
Robbins  v.  State,  157  Pac.  1027.  See  also 
Sturgis  v.  State,  2  Okla.  Crim.  362,  102  Pac 
67. 

South  Cabolina. 

In  South  Carolina  the  Criminal  Code  (§ 
825),  provided  as  follows:  "No  person  except 
as  expressly  permitted  in  this  chapter  shall 
bring  into  this  state,  or  transport  from  place 
to  place  in  this  state,  by  wagon,  cart  or 
other  vehicle,  or  by  any  other  means  or  mode 
of  carriage,  any  liquor  or  liquids  containing; 
alcohol,  under  a  penalty  of  one  hundred  dol- 
lars, or  imprisonment  for  thirty  days  for 
each  offense,  upon  conviction  thereof  as  for 
a  misdemeanor.  .  .  .  Provided,  that  said 
penalty  shnll  not  apply  to  any  liquor  id 
transit,  when  changed  from  car  to  car  to 
facilitate  transportation  across  the  state: 
Provided,  further,  that  this  section  does  not 
apply  to  liquors  in  course  of  shipment  to  a 
county  dispensary,  or  purchased  from  a  coun- 
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ty  dispensary  and  being  transported  for  a  law- 
ful purpose  to  some  place  in  a  county  where 
there  is  a  dispensary  and  their  delivery  is 
otherwise  lawful."  In  Atkinson  v.  Southern 
Express  Co.  94  S.  C.  444,  78  S.  E.  616,  48 
L.R.A.(N.S.)  349,  it  was  held  that  while 
the  provision  quoted  was  unconstitutional  at 
the  time  of  its  enactment  as  an  interference 
with  interstate  commerce  and  was  not  vali- 
dated by  the  subsequent  passage  of  the  Webb- 
Kenyon  Act,  still  if  since  the  date  of  the 
passage  of  that  act  the  state  legislature  saw 
fit  to  pass  a  bill  to  the  same  efTect,  it  would 
unquestionably  be  sustained. 

The  South  Carolina  Dispensary  Act  (25 
Stat.  463,  §  27,  approved  February  16,  1907) 
provided  that  "any  person  who  shall  carry  or 
transport  alcoholic  liquors  or  beverages  for 
unlawful  use  to  any  place  or  county  where 
the  manufacture  and  sale  of  alcoholic  liquors 
is  prohibited  shall  be  deemed  guilty  of  a 
misdemeanor,  etc."  In  State  v.  Arnold,  80 
S.  C.  383,  61  S.  E.  891,  the  conviction  of  the 
defendant,  who  was  charged  with  transporting 
liquor  from  one  place  in  the  county  of  Green- 
A^ood  to  another,  was  held  to  be  proper,  where 
the  jury  found  that  the  conveyance  was  for 
an  unlawful  purpose.  But  in  Anderson  v. 
Fant,  96  S.  C.  5,  79  S.  E.  641,  it  was  held 
that  under  the  policy  of  the  state  to  punish 
only  the  seller  of  liquor,  a  defendant  who  as 
the  agent  of  certain  buyers  of  liquor  illicitly 
sold  was  engaged  only  to  transport  the  same, 
could  not  be  convicted  as  having  violated  an 
ordinance  reading  as  follows:  "Sec.  51.  *It 
shall  be  deemed  a  misdemeanor  for  any  per- 
son to  transport,  handle,  store  or  conceal 
within  the  city  of  Anderson,  any  illicit  or 
contraband  alcoholic  liquors.' " 

In  State  v.  Pope,  79  S.  C.  87,  60  S.  E.  234, 
the  prosecution  was  had  under  a  statute  mak- 
ing it  unlawful  to  transport  any  liquor  or 
liquids  containing  alcohol  from  place  to  place 
within  the  state  by  wag<Ni,  cart  or  other 
vehicle  or  by  any  other  means  or  mode  of 
carriage.  The  defendant  therein  was  con- 
victed of  carrying  liquor  on  his  person  about 
a  church  where  he  was  unlawfully  selling  it. 
See  also  State  v.  Pickett,  47  S,  C.  101,  26 
S.  £.  46,  wherein  a  conviction  had  under  a 
similar  statute  was  reversed  by  reason  of 
the  court's  failure  to  give  a  requested  charge. 

In  Jervey  v.  The  Carolina,  66  Fed.  1013, 
and  Ex  p.  Edgerton,  59  Fed.  115,  provisions 
of  early  dispensary  laws  of  South  Carolina 
were  declared  to  be  void  as  interfering  with 
interstate  commerce. 

Tennessee. 

In  Tennessee  both  the  interstate  and  the 
intrastate  transportation  of  intoxicating  liq- 
uor has  been  fully  regulated  (Acts  1913,  2nd 
Ex.  Sess.  c.  1  and  c.  3).  Several  of  such  regu- 


lations are  set  out  and  discussed  in  Bird  v. 
State,  reported  in  full,  post,  tliis  volume,  at 
page  634.  In  that  case  the  court  held,  relative 
to  interstate  transportation,  that  under  the 
provisions  of  the  statute  an  individual  could 
lawfully  carry  liquor  in  any  quantity  from 
one  point  in  the  state  to  another  for  his  per- 
sonal use,  but  that  shipment  was  prohibited,, 
and  that  transportation  by  a  person,  firm  or 
corporation  between  two  points  within  the 
state  for  another,  or  delivery  except  in  cer- 
tain cases  provided  for  in  the  statute  were 
unlawful  acts. 

In  Palmer  v.  Southern  Express  Co.  129 
Tenn.  116,  165  S.  W.  236,  a  bill  was  filed  for 
the  express  purpose  of  testing  the  constitu- 
tionality of  the  act  of  1913,  dealing  witli 
interstate  transportation.  It  appeared  tliat 
the  complainant  had  caused  certain  quanti- 
ties of  liquor  to  be  shipped  to  him  from  with- 
out the  state  intended  for  personal  use,  but 
which  the  express  company  refused  to  deliver 
to  him  unless  he  complied  with  the  provi- 
sions of  the  act.  Tlie  court  sustained  the 
plaintiff's  contention -that  section  5  compelling 
the  carrier  to  exact  from  the  consignee  a 
written  signed  statement  setting  out  the  use 
for  which  liquors  were  ordered  or  the  purpose 
for  which  they  were  to  be  used  was  void  as 
an  attempt  to  regulate  interstate  commerce. 
It  was  held  further  that  subsection  2  of  sec- 
tion 9,  when  properly  construed  in  connection 
with  section  1,  restricted  deliveries  to  con- 
signees of  liquor  to  one  gallon  at  a  time  where 
the  liquors  were  intended  for  the  personal 
use  of  the  consignee,  or  the  use  of  his  family 
and  that  this  was  a  regulation  of  interstate 
commerce  and  unconstitutional.  Further- 
more, the  court  declared  that  section  5  here- 
tofore referred  to,  and  section  8  requiring 
that  packages  containing  liquor  be  marked 
with  the  words  "This  package  contains  in- 
toxicating liquor,"  were  attempts  to  legislate 
in  a  field  already  occupied  by  Congress.  In 
answer  to  the  state's  contention  that  the 
various  provisions  of  the  act  were  saved  by 
the  Webb-Kenyon  Act  (Act  March  1,  1913,  c. 
90,  Fed.  St.  Ann.  1914  Supp.  p.  258)  the  court 
said  that  the  liquors  being  shipped  for  per- 
sonal use  were  cot  intended  to  be  sold  or 
used  in  violation  of  any  law  of  the  state 
and  therefore  that  act  did  not  apply.  Rela- 
tive to  the  point  that  section  3  imposing  the 
duty  on  a  carrier  to  keep  a  record  of  certain 
details  in  connection  with  the  delivery  of  in- 
terstate shipments  of  liquor  was  a  regulation 
of  interstate  commerce  the  court  held  in  the 
negative,  and  likewise  denied  that  that  eec- 
tion  was  in  conflict  with  congressional  legis- 
lation (Fed.  St.  Ann.  1912  Supp.  p.  122) 
making  it  unlawful  for  a  carrier  to  solicit  or 
disclose  any  information  concerning  the  na- 
ture, kind,  quantity,  etc.,  of  any  property 
tendered  for  interstate  transportation  which 
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might  be  used  to  the  detriment  of  the  ship- 
per but  providing  that  the  aet  should  not  be 
construed  to  prevent  the  giving  of  such  to 
any  officer  or  agent  of  any  state  or  territory 
in  the  exercise  of  his  power. 

Texas. 

The  Texas  l^islature  has  enacted  the  so- 
called  "Allison  Law,  being  chapter  31  of  the 
acts  of  the  first  called  session  of  the  thirty- 
third  legislature.  Section  5  of  said  act  pro- 
vided as  follows:  "It  shall  be  unlawful  for 
any  person,  firm  or  corporation,  or  any  officer, 
agent  or  employee  thereof  to  ship,  or  trans- 
port in  any  manner  or  by  any  means  whatso- 
ever any  spirituous,  vinous,  malted,  ferment- 
ed or  other  intoxicating  liquor  of  any  kind 
from  a  point  within  any  other  state  or  terri- 
tory or  district  of  the  United  States  to  any 
person,  firm  or  corporation,  or  agent,  officer, 
or  employee  thereof  in  this  state  residing  or 
living  within  any  territory  within  this  state 
where  the  sale  of  intoxicating  liquors  has 
been  prohibited  under  the  laws  of  this  state, 
which  such  spirituous,  vinous  or  malted,  fer- 
mented or  other  intoxicating  liquor  is  in- 
tended by  any  person  interested  therein  to 
be  received,  possessed,  sold  or  in  any  manner 
used  in  violation  of  any  law  of  this  state." 
In  Ex  p.  Peede,  75  Tex.  Crim.  247,  170  S.  W. 
749,  it  was  held  that  since  by  the  provisions 
of  the  Webb-Kenyon  Law  a  state  might  pro- 
hibit the  transportation  and  shipment  of 
liquor  into  prohibition  territory  within  the 
state  when  intended  to  be  received,  possessed, 
sold,  or  used  in  violation  of  any  law  of 
the  state,  the  section  quoted  was  a  valid 
legislative  enactment.  It  was  further  held 
that  the  provisions  of  that  section  were  not 
contravened  by  making  an  interstate  shipment 
of  liquor  intended  for  the  personal  use  of 
the  consignee,  such  use  not  being  one  "in 
violation  of  any  law  of  this  state." 

In  Longmire  v.  State,  75  Tex.  Crim.  616, 
Ann.  Cas.  1917A  726,  171  S.  W.  1165,  the 
court  was  called  on  to  construe  the  following 
sections  of  the  "Allison  Act"  dealing  with 
intrastate  shipments;  "Sec.  2.  Except  as 
otherwise  provided  in  this  act  it  shall  be 
unlawful  for  any  person,  firm  or  corporation, 
or  any  officer,  agent  or  employee  thereof  in 
this  state  to  deliver  to  any  other  person,  firm 
or  corporation,  or  any  agent,  officer  or  em- 
ployee thereof,  any  intoxicating  liquor  for 
shipment,  transportation,  carriage  or  delivery 
within  this  tftate.  Sec.  3.  Except  aa  other- 
wise provided  in  this  act,  it  shall  be  unlaw- 
ful for  any  person,  firm  or  corporation,  or  any 
agent,  officer  or  employee  thereof  in  this 
state  to  receive  from  any  other  person,  firm 
or  corporation,  or  any  agent,  officer  or  em- 
ployee thereof,  any  intoxicating  liquor  for 
shipment,    transportation,    carriage    or    de- 


livery within  this  state.  Sec.  4.  Except  as 
otherwise  provided  in  this  act,  it  shall  be 
unlaw^ful  for  any  person,  firm  or  corporation, 
or  any  agent,  officer  or  employee  thereof  to 
ship,  transport,  carry  or  deliver  any  in- 
toxicating liquor  to  any  other  person,  firm 
or  corporation,  or  any  agent,  officer  or  em- 
ployee thereof  in  this  state.  Sec.  9.  Nothing 
in  this  act  shall  make  it  unlawful  for  any 
person,  for  the  use  of  himself  or  the  mem- 
bers of  his  family  residing  with  him,  to  per- 
sonally carry  such  liquor  to  any  point  within 
this  state."  The  exceptions  referred  to  in 
the  sections  just  quoted  were  made  in  favor 
of  liquor  to  be  used  for  medicinal,  sacramental 
and  scientific  purposes.  It  was  held  that  the 
foregoing  sections  did  not  prohibit  the  trans- 
portation into  prohibition  territory  of  liquor 
for  the  personal  use  of  a  citizen  either  by 
the  citizen  himself  or  by  another  acting  as 
agent  for  him.  The  court  said  that  since  the 
legislature  had  not  thought  it  proper  to  at- 
tempt to  prohibit  a  citizen  from  transporting 
liquor  into  prohibition  territory,  but  specifi- 
cally authorized  him  to  so  do  by  section  9  of 
the  act,  it  could  not  under  the  police  power 
regulate  the  mode  of  transportation  which 
he  might  adopt  in  conveying  or  having  it  con* 
veyed  for  his  own  use  to  his  home  in  pro- 
hibition territory,  for  in  no  way  could  the 
mode  and  manner  one  might  adopt  in  trans- 
porting or  having  transported  intoxicating 
liquor  purchased  for  his  own  use  injure  or 
affect  the  health,  morals,  safety  or  general 
welfare  of  the  public. 

In  Phillips  V.  State,  73  Tex.  Crim.  627, 
167  S.  W.  363,  it  was  held  that  a  person 
cannot  ship  intoxicating  liquor,  not  so  labeled, 
into  local  option  territory  by  checking  it  as 
ba^age  and  thus  evade  the  requirements  of 
Penal  Code  (art.  606)  providing  as  follows: 
"Each  and  every  person  who  shall  place  or 
have  placed  any  package  or  parcel  of  what- 
ever nature,  containing  intoxicating  liquor 
for  shipment  or  transportation,  etc.,  without 
labeling  it,  shall  be  guilty." 

The  United  States  Supreme  Court  was 
called  on  in  Rosenberger  v.  Pacific  Express 
Co.  241  U.  S.  48,  36  S.  a.  610,  60  U.  S.  (L. 
ed.)  880,  to  determine  the  validity  of  a 
Texas  statute  taking  effect  on  the  twelfth 
day  of  February,  1907,  and  "imposing  a  state 
license  tax  of  $6,000  annually  on  each  place 
of  business  or  agency  of  every  express  com- 
pany where  intoxicating  liquors  were  de- 
livered and  the  price  collected  on  C.  0.  D. 
shipments,  and  by  which  law  one-half  of 
the  amount  of  the  state  license  was  in  addi- 
tion authorized  to  be  imposed  by  every  coun- 
ty or  municipality."  In  view  of  the  date  of 
the  law  and  the  date  of  the  shipments  in- 
volved in  that  decision  the  question  was  de- 
termined without  consideration  being  given 
«4  to  Penal   Code,  section  239    (Fed.   St.  Ann. 
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1909  Supp.  473),  enacted  by  Congress,  March 
4,  IDOO,  prohibiting  the  shipment  of  intoxi- 
cating liquors  under  C.  O.  D.  contracts  and 
also  without  reference  to  the  Webb-Kenyon 
Law.  It  was  held  that  since  the  provisions 
of  the  statute  placed  a  direct  burden  on  the 
sliipments  with  which  it  dealt  and  in  fact 
were  prohibitive  of  such  shipments,  the  stat- 
ute was  repugnant  to  the  Constitution  of  the 
United  States  in  so  far  as  it  applied  to  inter- 
state C.  O.  D.  shipments. 

ViBOINIA. 

In  the  Virginia  case  of  Armstead  v.  Com. 
113  Va.  765,  74  S.  E.  399,  the  defendant  was 
convicted  of  shipping  from  Washington  D.  C, 
to  the  town  of  Orange,  Va.  intoxicating  liq- 
uor, contained  in  a  trunk  and  checked  in  the 
customary  manner,  but  not  marked  in  ac- 
cordance with  the  provisions  of  the  statute 
then  in  force  (Acts  1910,  c.  190,  §  30)  reading 
as  follows:  "In  every  shipment  of  ardent 
spirits  into  local  option  or  no  license  territory 
the  consignor  shall  mark  plainly  on  the  out- 
side cover  of  every  package  containing  ardent 
spirits,  so  that  it  may  be  easily  seen  and 
read,  the  kind  and  quantity  of  ardent  spirits 
ttierein  contained,  and  the  name  of  the  bona 
fide  consignee  of  said  package."  The  con- 
viction was  reversed  on  the  ground  that  the 
town  of  Orange  was  not  "local  option  or  no 
license  territory"  within  the  meaning  of  the 
statute,  for  while  in  fact  no  licenses  had  been 
issued  in  that  village  still  they  might  have 
been  granted  under  certain  conditions. 

The  legislature  of  Virginia  has  quite  re- 
cently passed  a  very  elaborate  prohibition 
law  (Act  1916,  c.  146).  Therein  will  be 
found  provisions  dealing  with  the  transporta- 
tion of  liquors.  No  adjudications  relative  to 
such  provisions  appear  yet  to  have  been 
made. 

West  vibqinia. 

The  West  Virginia  legislature  has  provided 
(Acts  1913,  c.  13,  §  31,  as  amended  by  Acts 
1915,  c.  7)  that  it  shall  be  unlawful  for  any 
person  "to  bring  or  carry  into  this  state,  or 
from  one  place  to  another  within  the  state, 
even  when  intended  for  personal  use,  liquor 
exceeding  in  the  aggregate  one-half  of  one 
gallon  in  quantity,  unless  there  is  plainly 
printed  or  written  on  the  side  or  top  of  the 
suit  case,  trunk,  or  other  container,  in  large 
display  letters,  in  the  English  language,  the 
contents  of  the  container  or  containers,  and 
the  quantity  and  kind  of  liquors  contained 
therein."  The  act  further  forbids  a  citizen 
to  have,  keep,  and  use  intoxicating  liquors 
in  certain  classes  of  places  but  contains  the 
following  proviso:  "Nothing  contained  in 
this  section  shall  prevent  one,  in  his  (own) 
home,  from  having  and  there  giving  to  an- 


other intoxicating  liquors  when  such  having 
or  giving  is  in  no  way  a  .  .  .  scheme  or 
device  to  evade  the  provisions  of  this  act.'^ 
In  State  v.  Baltimore,  etc.  R.  Co.  89  S.  E. 
288,  it  was  sought  to  enjoin  the  defendant 
from  permitting  the  carriage  of  intoxicating 
liquor  as  "personal  baggage"  in  any  of  its 
passenger  coaches  unless  the  defendant 
through  its  agents  had  first  ascertained  by 
diligence  and  caution  and  in  good  faith  that 
the  liquors  were  not  intended  for  unlawful 
use  or  disposition.  Denying  the  right  to  an 
j injunction,  the  court  said:  "The  statutory 
'  exception  of  the  right  of  the  citizen  to  bring 
liquors  into  the  state  for  his  personal  use 
at  his  home,  in  a  described  nuinner,  and  keep 
them  there,  is  obviously  the  equivalent  of  a 
grant  of  the  right.  It  existed  before  the  stat- 
ute, without  restriction  as  to  the  manner  of 
carriage.  The  statute  does  not  take  it  away. 
It  merely  regulates  it  and,  in  so  doing,  ex- 
pressly recognizes  it.  Nor  does  it  prescribe 
or  limit  the  mode  of  travel  of  those  who  see 
fit  so  to  bring  liquors  in.  Prior  to  the  pas- 
sage of  the  act,  a  citizen,  in  carrying  them 
in,  might  travel  by  any  of  the  common  car- 
riers of  passengers,  by  private  conveyance,  or 
on  foot.  None  of  these  means  or  agencies 
are  denied  him  by  any  express  provision  of 
the  statute,  or  any  words  in  it  from  which 
intention  to  do  so  can  be  inferred."  As  a 
further  reason  for  denial  the  court  cited  the 
"general  rule  of  construction  and  interpreta- 
tion, uniformly  recognized  and  applied  in  all 
jurisdictions,  to  the  effect  that  the  grant  or 
allowance  of  a  privilege  impliedly  carries 
with  it,  in  the  absence  of  a  limitation,  all 
the  means,  methods,  agencies,  and  instru- 
mentalities that  are  usually  employed  in  the 
enjoyment  or  exercise  thereof,  and  perhaps 
also  such  additional  ones  as  may  be  necessary 
or  convenient,"  and  added :  "If  a  mode  of  ex- 
ercise of  the  power,  right,  or  privilege  is 
prescribed,  it  is  deemed  to  be  exclusive.  But, 
if  none  is  prescribed,  the  privilege  carries 
right  to  use  all  appropriate  and  reasonably 
necessary  means  and  agencies.  ...  If  a 
railroad  company  cannot  legally  carry  a  pas- 
senger with  a  labeled  liquor  package  in  his 
possession,  no  other  common  carrier  can  do 
so.  .  .  .  He  would  be  compelled  to  walk 
or  furnish  his  own  means  of  conveyance,  how- 
ever great  the  distance  might  be.  To  obtain 
what  the  statute  allows  him  to  have,  a  citi- 
zen in  the  interior  of  the  state  might  have  to 
walk,  or  go  by  automobile,  in  a  carriage  or 
on  horseback,  100  or  200  miles,  and  then  be 
refused  passage  across  a  ferry.  Surely  the 
legislature  never  intended  to  grant  the  right, 
or  except  it  as  it  existed  at  common  law,  and 
then  deny  all  the  usual  and  ordinary  means 
and  methods  of  the  exercise  thereof.  It  did 
not  say  so.  By  no  express  terms  did  it  take 
any  of  them  away  or  forbid  their  use.    The 
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act  contains  no  words  from  which  intention 
to  do  so  can  be  inferred.  It  cannot  reason- 
ably be  assumed  it  intended  to  allow  the  right 
and  take  it  away  in  the  same  breath.  The 
rule  of  construction  above  adverted  to  for- 
bids addition  of  such  terms  to  the  statute 
bj-  the  courts." 

In  Emsweller  v.  Wallace  (W.  Va.)  88  S. 
E.  787,  it  was  held  that  the  right  to  bring 
in  intoxicating  liquors  for  personal  use  as  im- 
pliedly granted  by  the  acts  heretofore  re- 
ferred to  impliedly  gave  the  right  to  carry 
them  on  the  public  highway  as  a  means  of 
getting  them  to  the  home  for  personal  use. 

It  was  held  in  Hudgens  v.  Southern  Express 
Co.  74  W.  Va.  760,  83  S.  E.  63,  that  an  act 
(Code  1913  ch.  32a,  §  19)  requiring  every 
express  company,  railroad  company,  or  trans- 
portation company  to  keep  a  record  of  its  de- 
liveries of  shipments  of  liquors  and  further 
providing  that  "the  consignee  shall  be  re- 
quired to  sign  his  name  in  person  to  such 
record,"  contemplated  the  presence  of  the 
consignee  himself,  not  of  his  agent,  at  the 
time  of  the  delivery,  the  court  saying:  "It 
means  that  the  delivery  shall  be  made  by  the 
carrier  to  the  consignee  in  person.  In  all 
this  there  was  reason.  Were  it  otherwise, 
shipments  of  liquor  would  be  so  promiscuous- 
ly and  irresponsibly  distributed  as  to  tend  to 
a  defeat  of  the  purpose  of  the  law." 


BIRB  ET  AIh 

V. 

STATE. 


Tennessee    Supreme   Court — April    10,    1915. 
131  Tenn.  518;  17&  S.  TF.  554. 


Intozioating  Liqnors  —  Constmotion  of 
Statntes  —  Acts  In  Pari  Materia. 

Acts  1913  (2d  Ex.  Sess.),  c.  1,  regulating 
the  shipment  of  intoxicating  liquor  into  the 
state,  or  between  points  within  the  state, 
and  chapter  3,  prohibiting  the  conveying  or 
shipping  liquor  from  one  county  to  another 
in  the  state,  are  in  pari  materia,  and  must 
be  construed  together  so  as  to  harmonize  with 
each  other,  especially  since  they  were  passed 
at  the  same  legislative  session  and  are  pre- 
sumed to  be  actuated  by  the  same  public 
policy;  and  the  exceptionB  to  the  prohibition 
to  the  shipment  of  liquor  maintained  iu 
chapter  1  will  be  construed  to  apply  to  chap- 
ter 3. 
Regnlation   of  TransportatioA  of  Iiiq- 

nors. 

Acts  1913  (2d  Ex.  Soss.),  c.  3,  which  is  en- 
titled   "An    act    to    prohibit"    the    shipment 


and  conveying  of  intoxicating  liquors  from 
one  county  to  another,  but  providing  that  tlu- 
venue  for  prosecution  shall  be  in  the  county 
to  which  shipments  are  made  or  in  which 
deliveries  are  made,  does  not  prohibit  the 
personal  transportation  of  liquor,  since  '"ship" 
means  to  put  or  receive  on  a  ship  or  other 
vessel  for  transportation,  to  send  away,  to 
get  rid  of;  and  ''deliver"  means  to  give  or 
transfer,  to  yield  possession  of,  to  make  or 
give  over,  to  make  the  delivery  of,  to  comniit, 
to  surrender,  to  rescind;  and  both  imply 
a  change  of  custody,  and  do  not  apply  to 
personal  transportation,  and  it  will  be  pre- 
sumed that  if  the  legislature  intended  to 
prohibit  personal  transportation,  it  would 
have  provided  for  the  venue  of  prosecutions 
for  violation  of  that  provision  also. 
[See  note  at  end  of  this  case.] 

Same. 

In  that  act  the  word  "or"  between  the 
words  "ship"  and  "convey"  should  be  read 
"and;"  those  conjunctions  being  frequently 
convertible. 

[See  note  at  end  of  this  case.] 

Same. 

Acts  1913  (2d  Ek.  Sess.),  c.  1,  which  is  en- 
titled "An  act  regulating  the  shipment"  and 
delivery  of  intoxicating  liquor,  and  section 
9  of  which  excepts  from  the  prohibition  of 
the  acts  personal  transportation  of  liquor  for 
personal  or  family  use  in  quantities  not  ex- 
ceeding one  gallon,  does  not  prohibit  the 
personal  transportation  of  quantities  greater 
than  one  gallon,  since  the  title  includes  only 
the  regulation  of  shipment  and  delivery,  and 
to  construe  it  to  prohibit  personal  trans- 
portation would  render  the  statute  unconsti- 
tutional under  Const,  art.  2,  §  17,  requirini! 
the  subject  of  an  act  to  be  expressed  in  its 
title. 

[See  note  at  end  of  this  case.] 

Same. 

The  legislature  can,  in  the  exercise  of  iti« 
police  powers  as  an  aid  to  the  enforcement 
of  the  law  against  the  sale  of  liquor,  regu- 
late shipments  of  liquor,  and  thereby  pro- 
hibit acts  which  in  themselves  are  harmlei^^. 

[See  note  at  end  of  this  case.] 

Appeal  from  Criminal  Court,  Rutherford 
and  Cannon  counties:      Kichardson,  Jud<2iv 

Criminal  actions.  Sam  Bird  et  al.,  sepa- 
rately convicted  of  violating  liquor  law  and 
appeal.  The  facts  are  stated  in  the  opinion. 
Reversed. 

Tom  Lytle,  J  as,  D,  Richardson  ^  Jr^  and 
B.  8.  Broum  for  appellants. 

WiUiatn  H,  Bwiggart  for  appellee. 

[520]  Green,  J. — In  the  four  cases  above, 
indictments  were  returned  against  defend- 
ants below  for  unlawfully  carrying,  trans- 
port ing,  and  conveying  intoxicating  beverages 
frr^m  one  county  to  another  in  the  State  of 
Tennessee. 
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ApptDpriate  steps  were  taken  by  all  the 
defendants  in  their  own  behalf,  but  they  were 
nevertheless  all  found  guilty,  and  have  ap- 
pealed in  error  to  this  court. 

In  passing  on  these  cases,  it  becomes  neces- 
sary to  consider  and  determine  the  real 
meaning  of  two  acts  of  the  legislature  passed 
at  the  second  extra  session  of  1913.  Chap- 
ter 1  was  passed  October  16,  1913,  and  ap- 
proved by  the  governor  on  October  17,  1913, 
at  11:20  A.K.  Chapter  3  was  passed  on 
October  16,  1913,  and  approved  on  October 
17th,  1913,  at  10:45  A.M.  Chapter  1  was 
therefore  the  last  act  to  become  a  law. 

The  title  and  sections  of  chapter  1  neces- 
sary to  be  considered  in  this  investigation 
are  as  follows: 

[521]  ''An  act  regulating  the  shipment  of 
intoxicating  liquor  into  this  State  or  between 
points  within  this  State;  regulating  the  de- 
livery of  such  liquor;  providing  for  the  filing 
of  statements  with  the  county  clerk  show- 
ing such  shipments,  and  providing  that  certi- 
fied copies  of  each  statement  may  be  used  as 
evidence,  and  for  the  fees  to  such  county 
clerk  for  making  such  copies;  prescribing 
penalties  for  violation  of  the  provisions  of 
this  act;  and  conferring  jurisdiction  for  the 
trial  of  violations  of  this  act  upon  the  courts 
of  the  county  from  or  to  which  such  ship- 
ments may  be  made,  and  regulating  the  pro- 
cedure in  relation  thereto. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  State  of  Tennessee,  that  it 
shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  ship,  carry,  transport  or  con- 
vey any  intoxicating  liquor  into  this  State, 
or  from  one  point  to  another  within  this 
State,  for  the  purpose  of  delivery,  or  to 
deliver  the  same  to  any  person,  firm,  com- 
pany, or  corporation  within  the  State,  except 
as  hereinafter  provided.' 


» 


"Section  9.  Be  it  further  enacted,  that 
nothing  in  this  act  shall  make  it  unlawful: 

"1.  For  any  person,  for  the  use  of  himself 
or  the  members  of  his  family  residing  with 
him,  to  personally  carry  and  transport  to 
his  own  home  such  intoxicating  liquor  in 
quantities    not    exceeding    one    gallon. 

"2.  For  any  person  to  order  and  have 
shipped  and  delivered  to  him  from  without 
the  State,  for  his  own  [522]  use  or  the  use 
of  the  members  of  his  family  residing  with 
him,  such  intoxicating  liquors  in  quantities 
not  exceeding  one  gallon. 

"3.  For  any  person,  for  his  own  use  and 
the  use  of  his  family  residing  with  him,  to 
order  from  and  have  shipped  and  delivered 
to  him  such  intoxicating  liquor,  in  quantities 
not  exceeding  one  gallon,  from  any  point  in 
this  State  where  such  liquor  can  be  lawfully 
aold  for  the  purpose  for  which  it  is  ordered; 


provided,  the  person,  firm,  or  corporation 
from  whom  such  liquor  is  ordered  or  bought 
or  by  whom  it  is  shipped  is  authorized  by 
the  laws  to  this  State  to  sell  liquor  for  the 
purpose  for  which  it  is  ordered. 

"4.  For  any  priest  or  minister  of  any  re- 
ligious denominati(m  or  sect  to  order,  ship, 
or  have  shipped,  carried,  and  delivered  wine 
for  sacramental  purposes;  or  for  any  common 
carrier,  corporation,  or  person  to  ship,  trans- 
port, carry,  or  deliver  wine  for  said  purposes 
to  any  priest  or  minister  of  any  religious  de- 
nomination or  sect. 

"5.  For  any  person,  firm,  or  corporation 
to  order,  ship,  transport,  carry,  or  deliver 
intoxicating  liquor  into  and  within  this  State 
for  purposes  for  which  such  liquor  can  be 
lawfully  sold  under  the  laws  of  this  State, 
and  to  a  person  lawfully  authorized  to  sell 
such  liquors.  But  in  all  cases  where  any 
person,  firm,  or  corporation  carries  and  de- 
livers any  such  intoxicating  liquor  for  the 
purposes  covered  by  subsections  2,  3,  4,  5 
of-  this  section,  such  person,  firm,  corpora- 
tion or  carrier,  or  the  agent  of  any  such  firm, 
person,  corporation,  or  carrier,  shall  require 
of  the  consignee  a  statement  [523]  in  writ- 
ing, to  be  signed  by  such  consignee,  similar, 
in  form  to  the  statement  set  out  in  section 
5  hereof,  showing  the  purpose  for  which  said 
liquor  has  been  ordered  and  is  to  be  used, 
and,  in  cases  covered  by  subsection  6  of  this 
section,  that  the  consignee  is  authorized  by 
law  to  sell  such  liquor  for  the  purpose  for 
which  it  was  ordered  and  delivery  is  sought; 
and  any  person  who  shall  make  a  false  state- 
ment in  regard  to  the  purpose  for  which  said 
liquors  are  bought  and  are  to  be  used  or 
are  used,  shall  be  subject  to  the  penalties 
prescribed  in  section  6  hereof. 

"Section  10.  Be  it  further  enacted,  that 
the  delivery  for  shipment,  the  shipment,  car- 
riage, transportation,  and  delivery  to  the 
consignee  of  such  liquors  within  the  pro- 
hibition of  this  act  from  one  point  in  this 
State  to  another  point  within  the  State,  shall 
be  deemed  a  continuing  offense;  and  both  the 
circuit  and  criminal  courts  held  in  the  county 
from  or  to  which  such  shipments  are  made, 
or  in  which  delivery  of  any  .  .  .  ship- 
ment is  made,  shall  have  jurisdiction  for  the 
trial  of  any  and  all  violations  of  this  act, 
and  the  grand  juries  of  said  counties  shall 
be  vested  with  inquisitorial  powers  over 
violations  of  this  act,  and  the  circuit  and 
criminal  judges  shall  call  attention  to  this 
act  in  charging  the  grand  juries." 

We  set  out  in  full  chapter  3: 

"An  act,  to  prohibit  the  conveying  or 
shipping  of  whisky,  wine,  ale,  beer,  and  all 
other  intoxicants  from  one  county  to  another 
county  in  this  State,  and  to  give  jurisdic- 
tion to  the  courts  of  the  county  to  which 
shipment  [524]  is  made  to  try  violations  of 
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this  act,  and  to  fix  punishment  for  violation 
of  same. 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  State  of  Tennessee,  that  it 
shall  be  unlawful  for  any  person,  firm,  or 
corporation  to  ship  or  convey  whisky,  wine, 
ale,  beer,  and  all  other  intoxicants,  from  one 
county  to  another  county  in  this  State. 

"Section  2.  Be  it  further  enacted,  that  the 
circuit  and  criminal  courts  held  in  the  coun- 
ty to  which  shipments  are  made,  or  in  which 
deliveries  of  any  intoxicants  are  made,  shall 
have  jurisdiction  to  indict  and  try  violators 
of  this  statute;  and  grand  juries  shall  be 
vested  with  inquisitorial  powers  over  viola- 
tions of  this  statute,  and  circuit  and  crim- 
inal judges  shall  call  attention  to  this  stat- 
ute in  charging  the  grand  juries. 

"Section  3.  Be  it  further  enacted,  that 
any  person,  firm,  or  corporation  violating 
section  I  of  this  act  shall,  upon  conviction, 
be  fined  not  less  than  one  hundred  dollars 
and  not  more  than  five  hundred  dollars  for 
each  offense,  and  may,  in  the  discretion  of 
the  court,  in  addition  to  a  fine,  be  incarcer- 
ated in  the  county  jail  for  any  period  of  time 
the  court  thinks  proper  and  right,  so  that 
it  does  not  exceed  six  months. 

"Section  4.  Be  it  further  enacted,  that 
this  act  take  effect  from  and  after  its  pas- 
sage, the  public  welfare  requiring  it.? 

Apparently  it  is  unlawful,  under  the  pro- 
visions of  chapter  3,  for  a  citizen  to  per- 
sonally carry  his  own  liquor  in  any  quantity 
from  one  county  in  the  State  to  another. 
Likewise  it  seems  unlawful  under  this  act 
to  [525]  ship  the  liquor  from  one  county 
to  another  in  any  quantity,  even  though  it 
be  lawfully  sold  in  the  first  county  and  is 
bought  for  a  lawful  purpose  by  consignee. 

Chapter  1,  the  later  act,  however,  expressly 
permits  (section  9,  subsection  1)  the  per- 
sonal transportation  of  liquor  in  gallon 
quantities  by  any  person  to  his  home;  (sub- 
section 3)  the  shipment  to  any  person  of  gal- 
lon quantities  from  authorized  desiers  for 
authorized  purposes;  (subsection  4)  the 
shipment  to  priests  or  ministers  for  sacra- 
mental purposes;  (subsection  5)  shipment 
to  authorized  dealers  for  sale  for  authorized 
purposes. 

These  two  acts  relate  to  the  same  subject 
matter  and  should  be  construed  together. 
Being  in  pari  materia,  they  should  be  har- 
monized, and  effect  should  be  given  to  the 
various  provisions  of  each.  Pond  v.  Trigg, 
5  Heisk.  (Tenn.)  532;  Graham  v.  Gunn,  87 
Tenn.  458,  11  S.  VV.  214;  Merriman  v.  Lace- 
field,  4  Heisk.  (Tenn.)  209;  State  v.  Manson, 
105  Tenn.  232,  68  S.  W.  319. 

This  rule  of  construction  is  of  special  force 
when  such  acts  emanate  from  the  same  ses- 
sion of  the  legislature,  for  it  is  to  be  pre- 
sumed that  diflferent  acts  passed  at  the  same 


session  with  reference  to.  the  same  subject, 
"are  imbued  by  the  same  spirit  and  actuated 
by  the  same  policy."  Houston,  etc.  Cent 
R.  Co.  V.  State,  95  Tex.  507,  68  S.  W.  777; 
Lewis'  Sutherland  Stat.  Const.  (2d  ed.)  sec- 
tion 443. 

The  general  purpose  of  both  statutes  was 
to  regulate  the  shipment  of  liquors,  and  the 
first  act,  or  chapter  3,  undertook  to  deal 
with  shipments  from  one  county  to  [526J 
another.  The  last  act,  or  chapter  1,  under- 
took to  deal  with  shipments  from  other 
States  into  this  State,  and  also  with  ship- 
ments from  point  to  point  in  Tennessee  re- 
gardless of  county  lines.  Chapter  1  in* 
eluded  the  same  field  covered  by  chapter  3. 
Shipments  from  county  to  county  were  with- 
in the  purview  of  chapter  1,  and,  construing 
the  two  acts  in  part  materia,  as  parts  of 
the  same  general  legislation,  the  provisions 
of  chapter  1,  contained  in  the  various  sub- 
sections of  section  9,  regulating  intrastate 
shipments,  also  regulate  and  qualify  the  gen- 
eral prohibition  in  chapter  3  against  all  ship- 
ments from  county  to  county.  So  modified, 
the  effect  of  chapter  3  is  to  prohibit  ship- 
ments of  liquor  to  the  same  extent  only  as 
such  shipments  are  prohibited  by  chapter  1. 

We  do  not  think  that  either  of  these  stat- 
utes interdicts  the  personal  transportation 
of  an  individual's  own  liquor  from  one  point 
in  the  State  to  another. 

Chapter  1  clearly  indicates  no  such  object, 
as  is  apparent  from  its  caption  and  the  pro- 
visions of  section  1,  both  heretofore  set  out, 
and  to  which  further  reference  will  be  made. 

It  is  true  that  chapter  3  is  entitled  "An 
act  to  prohibit  the  conveying"  and  shipping 
of  intoxicating  liquors,  and  that  it  forbids 
any  person  to  ship  or  convey  such  liquor 
from  one  county  to  another.  Nevertheless, 
when  the  act  comes  to  fix  the  venue  for  the 
trial  of  offenses  thereunder,  it  is  said  in 
section  2: 

"Be  it  further  enacted,  that  the  circuit 
and  criminal  courts  held  in  the  county  to 
which  shipments  are  made,  [527]  or  in  which 
deliveries  of  intoxicants  are  made,  shall  have 
jurisdiction  to  indict  and  try  violators  of 
this  statute;  and  grand  juries  shall  be  vested 
with  inquisitorial  powers  over  violations  of 
this  statute,  and  circuit  and  criminal  judges 
shall  call  attention  to  t^is  statute  in  charg- 
ing grand  juries." 

There  is  neither  "shipment"  nor  "delivery*' 
in  case  of  one's  carriage  of  one*s  own  prop- 
erty. To  ship  or  to  deliver  implies  a  change 
of  custody.  Either  shipment  or  delivery 
necessitates  a  transfer  of  possession.  Sec- 
tion 2,  therefore  can  have  no  application  t^ 
personal  transportation. 

It  thus  appears  that  no  provision  ia  made 
by  this  act  for  the  jurisdiction  of  any  case 
except  those  in  which  there  is  shipment  or 
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delivery.  If  the  legislature  had  intended  to 
forbid  personal  transportation  as  well  as 
shipment,  the  venue  in  both  cases  would  have 
been  settled.  Such  an  important  matter 
would  not  have  been  left  in  doubt.  If  it  had 
been  proposed  to  create  two  offenses  and  to 
ordain  the  jurisdiction  for  their  trial,  cer- 
tainly the  jurisdiction  of  both  would  have 
been  established  by  the  act. 

The  word  "or"  between  "ship"  and  "con- 
vey" is  evidently  used  in  the  sense  of  "and." 
They  are  often  convertible.  Ransom  v.  Ruth- 
erford County,  123  Tenn.  1,  130  S.  W.  1057, 
Ann.  Cas.  1012B  1356;  Lewis*  Sutherland 
Stat.  Const.    (2d  ed.)    section   397. 

Reading  the  act  that  it  shall  be  unlawful 
to  "ship  and  convey,"  the  latter  verb  so 
connected  acquires  the  [528]  sense  of  the 
former,  the  idea  of  personal  carriage  is  ex- 
cluded, and  the  statute  harmonizes  in  everv 
part. 

Referring  again  to  chapter  1,  the  caption 
indicates  that  act  to  be  one  to  regulate  the 
shipment  of  intoxicating  liquor,  and  to  regu- 
late the  delivery  of  such  liquor. 

The  verb  "to  ship"  is  thus  defined  in  the 
International   Dictionary : 

**To  put  or  receive  on  board  a  ship  or  other 
vessel  for  transportation;  to  send  by  water; 
to  commit  to  any  conveyance  for  transporta- 
tion; hence  to  send  away;  to  get  rid  of." 

The  verb  "to  deliver"  is  defined  as  follows: 

"To  gjire  or  transfer;  to  yield  possession 
of;  to  make  or  hand  over;  to  make  delivery 
of;  to  commit;  to  surrender;  to  resign." 

An  examination  of  the  foregoing  defini- 
tions makes  plainer  our  previous  statement 
that  there  can  be  no  delivery  or  shipment  in 
the  caee  of  personal  transportation  of  one's 
own  property.  Hence  a  caption  which  pro- 
vides f<H:  the  regulation  of  shipment  and 
delivery  only  affords  no  room  for  provisions 
in  an  act  to  regulate  personal  transportation. 

It  is  to  be  observed,  further,  that  section 
1  declares  merely  that  it  shall  be  unlawful 
to  ship,  carry,  etc.,  intoxicating  liquors  for 
the  purpose  of  delivery  or  to  deliver  the 
same.  There  is  no  prohibition  against  per- 
sonal carriage. 

Subsection  1  of  section  9  of  this  act  de- 
clares it  to  be  lawful  for  any  person — • 
[529]  "for  the  use  of  himself  or  the  mem- 
bers of  his  family  residing  with  him  to  per- 
sonally carry  and  transport  to  his  own  home 
such  intoxicating  liquor  in  quantities  not  ex- 
ceeding one  gallon." 

It  is  therefore  contended  that,  inasmuch  as 
personal  transportation  of  one  gallon  of 
liquor  is  permitted  in  the  subsection  quoted, 
personal  transportation  of  more  than  one 
gallon  is  impliedly  prohibited. 

Ordinarily  such  a  construction  of  a  statute 
is  proper.  In  this  case,  however,  we  can 
adopt  no  such  construction.    There  is  nothing 


in  the  caption,  as  we  have  seen,  that  would 
justify  the  inclusion  in  the  act  of  a  prohibi- 
tion against  the  personal  transportation  of 
one's  own  liquor.  Such  a  provision  would 
be  utterly  beyond  the  scope  of  the  title; 
and,  if  we  construed  the  act  to  contain  such 
provision,  it  would  be  in  violation  of  section 
17,  art.  2,  of  the  constitution,  and  the  whole 
chapter  would  be  void.  In  order,  therefore, 
to  save  the  act,  we  must  decline  to  draw  such 
an  inference  from  subsection  1  of  section  9, 
as  we  are  urged  to  do. 

It  results  therefore  that  neither  chapter  1 
nor  chapter  3  of  the  Acts  of  the  Second  Extra 
Session  of  the  legislature  of  1913  are  effective 
to  prevent  an  individual  from  carrying  his 
own  intoxicating  liquor  from  one  point  in 
this  State  to  another.  The  two  acts  do  pro- 
hibit the  shipment  of  liquor  from  one  point 
in  this  State  to  another,  and  make  it  unlaw- 
ful for  any  person,  firm,  or  corporation  to 
transport  for  another,  liquor  from  one  point 
in  this  State  to  another,  or  to  make  de- 
livery [530]  to  another,  except  under  the 
conditions  prescribed  in  subsections  of  section 
9  of  chapter  1. 

There  is  no  merit  in  the  argument  that 
this  prohibition  of  the  transportation  of 
liquor  within  the  State  is  unconstitutional. 
This  court  is  fully  committed  to  the  rule 
that,  in  order  to  prevent  fraud  and  to  make 
the  violation  of  law  more  difficult,  acts  which 
in  themselves  are  harmless  may  be  prohibit- 
ed. As  an  aid  to  the  enforcement  of  our 
laws  against  the  sale  of  liquor,  these  statutes 
regulating  the  shipment  of  liquor  are  a  valid 
exercise  of  the  police  power  of  the  State. 
State  V.  Persica,  130  Tenn.  48,  168  S.  W. 
1056;  Kirk  v.  State,  126  Tenn.  16,  160  S.  W. 
83,  Ann.  Cas.  1913D  1239;  Motlow  v.  State, 
126  Tenn.  647,  145  S.  W.  177;  State  v.  Co- 
operative Store  Co.  123  Tenn.  399,  131  S.  W. 
867,  Ann.  Cas.  1912C  248. 

From  the  views  that  we  have  expressed,  it 
follows  that  none  of  these  plaintiffs  in  error 
were  charged  with  any  offense  under  the  laws 
of  Tennessee,  and  the  several  cases  must  be 
reversed  and  dismissed. 

NOTE. 

The  reported  case  holds  that  the  Tennessee 
statutes  (Acts  1913,  2d  Ex.  Sess.  c.  1  and 
c.  3)  regulating  the  transportation  of  liquor 
both  intrastate  and  interstate  do  not  forbid 
the  carrying  of  liquor  for  personal  use  from 
one  point  in  the  state  to  another  regardless 
of  the  quantity  thereof,  but  that  the  act 
inhibits  only  the  transportation  of  liquor  by 
another  for  the  owner.  For  a  discussion  of 
the  authorities  relating  to  state  regulation 
of  the  transportation  of  intoxicating  liquors 
see  the  note  to  Kansas  v.  Missouri  Pacific  R. 
Co.,  reported  ante,  this  volume,  at  page  612. 
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NORTHERN  PACIFIC  RAII.WAT 
COUP  ANT. 

Washington  Supreme  Court — June  30,  1915. 

Se  Wash.  211;  150  Pac.  S. 


Blaokli«tlng  —  CompIaiAt  Insvffioient. 

A  complaint,  in  an  action  for  the  wrongful 
publication  of  a  false  statement,  that  plain- 
tiff was  discharged  from  defendant's  employ- 
ment as  locomotive  engineer  for  intimidating 
other  timployees  while  in  the  performance 
of  their  duties,  which  alleged  that  the  letter 
containing  the  statement  was  circulated  with 
intent  to  injure  plaintiff,  destroy  his  reputa- 
tion, and  deprive  him  of  confidence,  and  for 
the  purpose  of  preventing  him  from  seeking 
or  securing  employment,  and  to  ruin  him  in 
his  profession,  but  which  failed  to  allege 
that  such  effects  were  actually  produced, 
that  plaintiff  was  ever  refused  employment 
by  reason  of  the  false  record,  that  the  dam- 
ages alleged  resulted  from  the  acts  of  de- 
fendant as  charged  in  the  complaint,  that 
defendant  and  other  companies  had  conspired 
to  furnish  information  to  each  other,  or  that 
defendant  had  furnished  any  information  to 
others,  and  containing,  as  the  only  allegation 
charging  defendant  with  conduct  damaging 
plaintiff,  that  defendant  had  refused  to  fur- 
nish plaintiff  with  a  clearance  which  would 
enable  him  to  secure  other  employment,  but 
setting  out  no  facts  raising  a  legal  duty  to 
furnish  it,  is  insufficient  to  state  a  cause  of 
action  on  the  case  for  a  wrongful  interference 
with  plaintiff's  pursuit  of  an  occupation. 

[Sec  note  at  end  of  this  case.] 

Blaster  and  Serrant  —  Dnty  to  Fnmlsh 
Certifloate  of  Character. 

In  the  absence  of  statute,  there  is  no  legal 
duty  on  the  part  of  an  employer  to  furnish 
a  servant  discharged  or  leaving  his  service 
with  any  certificate  of  character. 

[See  generally  18  Ann.  Cas.  348.] 

Blaoklistins    —    Snffioiency     of     Com- 
plaint. 

In  a  complaint  for  the  wrongful  publica- 
tion of  a  false  statement  that  plaintiff  was 
discharged  from  defendant's  employment  as 
locomotive  engineer  for  intimidating  other 
employees,  the  use  of  the  word  "boycott," 
which  means  **a  conspiracy  formed  and  in- 
tended directly  or  indirectly  to  prevent  the 
carrying  on  of  any  lawful  business  or  to 
injure  the  business  of  any  one  by  wrongfully 
preventing  those  who  would  be  customers 
from  buying  anything  from  or  employing  the 
representatives  of  such  business,  by  threats, 
intimidation,  or  other  forcible  means,''  is  in- 
sufficient to  charge  a  definite  actionable 
wrong,  in  the  absence  of  allegations  of  what 
constituted  the   boycott. 

[Sec  note  at  end  of  this  case.] 


In  a  complaint  for  the  publication  of  false 
statements  as  to  the  cause  of  plaintifl^s  dis- 
charge as  a  locomotive  engineer,  the  use  ot 
the  word  **blacklist,"  which  means  a  "list 
of  persons  marked  out  for  special  avoidance, 
antagonism,  or  enmity  on  the  part  of  those 
who  prepare  the  list^  or  those  among  whom 
it  is  intended  to  circulate,"  is  insufficient  to 
charge  a  definite  actionable  wrong,  where 
there  is  no  allegation  that  defendant  made, 
kept,  or  circulated  such  list,  or  that  plain- 
tiff's name  was  entered  thereon. 

[See  note  at  end  of  this  case.] 

Same. 

While  the  violation  of  Rem.  k  Bal.  Code, 
§  6565,  making  blacklisting  punishable  as  a 
misdemeanor,  and  defining  the  term,  is  a 
sufficient  basis  for  a  civil  action  for  dam- 
ages, the  mere  allegation  that  plaintiff  ha« 
been  blacklisted  is  not  sufficient,  without  al- 
leging facts  constituting  the  act  of  blacklist- 
ing as  defined  by  the  statute,  and  that  such 
acts  have  caused  the  injury  charged. 

[See  note  at  end  of  this  case.] 

Iiibel  and  Slander  ^  Neeessity  of  Al- 
leging Special  Damages. 

Where  libelous  statements  are  actionable 
per  se,  plaintiff  is  entitled  to  such  general 
damages  for  humiliation,  injured  feelings, 
and  mental  sufferings  as  would  naturally  re- 
sult from  the  publication,  but  cannot  recov- 
er special  damages  without  alleging  them. 

Complaint  Sni&cient. 

A  complaint,  in  an  action  for  publishing 
false  statements  as  to  the  cause  of  plaintiflTa 
discharge  from  defendant's  employment  as  a 
locomotive  engineer,  setting  out  a  letter  stat- 
ing that  he  was  discharged  for  intimidating 
other  employees  in  the  performance  of  their 
duties,  states  a  cause  of  action  for  libel;  the 
words  of  the  letter  being  actionable  per  se. 
Same. 

That  the  complaint,  in  an  action  for  libel, 
is  objectionable  for  indefinitenes8  as  to  the 
manner  of  the  publication,  is  not  ground  for 
demurrer,  but  it  is  amenable  to  a  motion  to 
make  more  specific. 

Appeal    —    Amendment    of    Pleadings 
after  ReTersal. 

Where  a  plaintiff  elects  to  stand  upon  his 
amended  complaint  when  a  demurrer  was 
sustained  to  it,  on  reversal  no  further  amend- 
ment can  be  permitted. 

Idmitation  of  Actions  »  Ubel  —  Con- 
tinning  Publication. 

Under  Rem.  &  Bal.  Code,  §  160,  providing 
that  an  action  for  libel  must  be  commenced 
within  two  years  after  the  cause  of  action  ac- 
crues, a  complaint  charging  continued  publi- 
cation up  to  the  time  of  the  commencement 
of  the  action  is  not  vulnerable  to  a  demurrer 
raising  the  bar  of  the  statute;  each  publica- 
tion constituting  a  separate  libel. 

Appeal  from  Superior  Court,  King  county : 
IhTKEMAN,   Judge. 

Action  for  damages.  J.  R.  Dick,  plaintiff, 
and  Northern  Pacific  Railway  Company,  de- 
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fendant.  Judgment  for  defendant.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Kevebsed. 

R.  B,  Broicn  and  Thomas  R.  Homer  for 
appellant. 
C.  II.  Winders  for  respondent. 

[212]  Ellis,  J.— This  is  an  action  for 
damages  by  reason  of  an  alleged  wrongful 
publication  by  the  defendant  of  an  untruth- 
ful statement  of  the  cause  of  the  plaintilTs 
discharge  by  the  defendant  from  employment 
as  locomotive  engineer,  and  preventing  the 
plaintiff  from  pursuing  his  chosen  occupa- 
tiun. 

In  the  first  and  second  paragraphs  of  the 
amended  complaint,  the  corporate  capacity 
of  tlie  defendant,  and  the  fact  that  the  plain- 
tiflf  was,  on  October  10,  1907,  a  capable  loco- 
motive engineer  of  good  standing  and  repu- 
tation and  in  the  defendant's  employ,  are 
alleged.  The  succeeding  paragraphs  are  as 
follows: 

*'(3)  That  on  the  said  day  the  defendant 
railway  company,  through  its  officers  and 
agents,  with  intent  to  injure  the  plaintiff, 
destroy  his  reputation  and  good  name,  and 
deprive  him  of  the  confidence  and  esteem  of 
his  fellowmen,  and  for  the  purpose  of  pre- 
venting him  from  seeking  or  securing  other 
employment  with  said  company  or  any  other 
company  at  all,  and  to  ruin  him  in  his  pro- 
fession as  locomotive  engineer,  caused  to  be 
printed  and  published,  and  have  ever  since 
said  time  continued  to  print,  publish  and 
circulate,  and  are  now  publishing,  printing 
and  circulating  the  following  false,  [213] 
fraudulent  and  defamatory  instrument  in 
writing,  which  is  as  follows,  to-wit: 


« *i 


« <-i 


« <i 


Livingstone,  Monta.  Oct,  10,  1907. 
Discharged  Eng'r  Dick 
"  'Mr.  J.  R.  Dick 

Eng'r  Livingstone. 
Dear  Sir:  This  is  to  advise  you  that 
you  are  hereby  discharged  from  company's 
services  for  intimidating  company's  em- 
ployees at  Whitehall  on  the  8th  inst.  while 
in  the  performance  of  their  duties. 

< Signed)   Yours  truly 

"'C-40  Nelson 

Cy-Mk-EE  Master  Mechanic* 


u  (ri 


"(4)  Tliat  the  Northern  Pacific  Railway 
Company,  according  to  its  usage  and  custom 
in  vogue,  continuously  ever  since  the  said 
10th  day  of  October,  1907,  as  well  as  the 
custom  and  usage  of  every  other  railway  in 
the  United  States,  refuse  to  take  into  their 
employ,  any  person  who  has  previously  been 
in  their  employ,  or  in  the  employ  of  another 
railway  company,  unless  said  applicant 
makes  and  signs  a  written  application  there- 


for, which  contains  in  substance  the  follow- 
ing provisions,  to-wit: 

"  *In  order  that  said  company  may  be  fully 
informed  as  to  my  personal  character  and 
my  qualifications  for  the  position  for  which 
I  have  made  application,  I  refer  to  each  of 
my  former  employers,  and  request  and  au- 
thorize each  of  said  companies  for  whom  I 
have  formerly  worked,  to  give  to  the  above 
named  company  all  information  they  may 
be  in  possession  of,  whether  shown  by  my 
personal  record,  or  otherwise,  as  to  my  per- 
sonal character,  and  also  my  qualifications 
for  the  position  that  I  have  herein  applied 
for,  and  the  reason  why  I  ^\-as  discharged 
or  quit  service,  upon  any  inquiry  that  may 
be  made  of  them  or  either  of  them  by  said 
Company'  and  that  by  reason  of  said  prac- 
tice and  custcmi  of  inserting  said  clause  or 
a  similar  or  more  stringent  one  in  the  appli- 
cation of  all  railroads  a  person  once  in  the 
employ  of  a  railroad  company  and  who  has 
been  discharged,  whether  for  an  honest  or 
dishonest  reason  or  purpose,  can  never  again 
secure  employment  with  the  same  or  any 
other  company,  unless  under  an  assumed 
name  or  make  false  statements  in  his  ap- 
plication. 

'*  ( 5 )  That  the  plaintiff  has  continuously 
ever  since  his  discharge  as  aforesaid,  been 
making  diligent  effort  to  secure  employment 
in  his  chosen  profession,  and  notwithstanding 
there  [214]  has  been  and  still  is  a  demand 
with  all  the  railway  companies  in  the  United 
States  and  Canada,  he  has  been  and  still  is 
unable  to  secure  such  employment  and  the 
Northern  Pacific  Railway  has  ever  since  said 
discharge,  as  aforesaid,  continuously  and  is 
now  continuing  to  blacklist  and  boycott  this 
plaintiff  with  all  the  railroad  companies  in 
the  United  S^at«s  and  Canada,  and  has  at 
all  times,  and  still  does,  refuse  to  furnish 
the  plaintiff  with  such  a  clearance  as  will 
enable  him  to  secure  other  employment,  and 
by  reason  thereof  he  has  been  compelled  to 
abandon  his  chosen  profession  and  trade  and 
to  seek  other  employment  for  which  he  is 
not  specially  adapted,  to  the  great  injury 
of  his  health,  happiness  and  comfort,  and  to 
his  great  humiliation  and  shame  to  his  dam- 
age in  the  sum  of  $50,000.'* 

A  demurrer  to  this  complaint  on  the 
grounds  that  it  failed  to  state  sufficient  facts, 
and  that  the  action  was  not  comc^enced  with- 
in the  time  limited  by  law,  was  sustained. 
The  plaintiff  electing  to  stand  upon  his 
pleading,  the  action  was  dismissed  and  he 
appealed.  We  designate  the  parties  through- 
out as  plaintiff  and  defendant. 

If  the  amended  complaint  can  be  sustained 
as  stating  any  cause  of  action,  it  must  be 
either,  (1)  an  action  on  the  case  for  a 
wrongful  interference  with  the  plaintiff*s  pur- 
suit of  an  occupation  or  vocation,  in  which 
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case  specific  damages  as  resulting  from  the 
defendant's  conduct  must  be  alleged;  or  (2) 
an  action  for  libel,  in  which  it  must  appear 
that  the  letter  which  it  is  alleged  was  pub- 
lished by  the  defendant  contained  language 
actionable  per  se,  in  which  case  no  special 
damages  as  resulting  therefrom  need  be  al- 
leged. 

I.  Passing  for  the  present  the  inquiry  as 
to  whether  the  letter  contained  matter  libel- 
ous per  sCf  we  shall  first  inquire  whether  the 
complaint  states  facts  sufficient  to  show  any 
special  damages  to  the  plaintiif  resulting 
from  any  wrongful  act  of  the  defendant. 

The  third  paragraph,  standing  alone,  states 
no  cause  of  acticm  for  interference  with 
plaintiff's  pursuit  of  an  occupation.  While 
it  is  alleged  that  the  letter  was  printed, 
published  [215]  and  circulated  with  "intent" 
to  injure  the  plaintiff,  destroy  his  reputa- 
tion and  deprive  him  of  confidence,  and  for 
the  "purpose"  of  preventing  him  from  seek- 
ing or  securing  employment  and  to  ruin  him 
in  his  profession,  it  is  not  alleged  that  these 
effects,  or  any  of  them,  were  ever  actually 
produced  by  it. 

It  may  be  assumed  that  where  there  is  a 
custom  on  the  part  of  railroads  to  keep  a 
record  of  the  causes  of  discharge  of  their 
employees,  that  custom  enters  into  and  forms 
a  part  of  every  contract  of  employment,  car- 
rying the  implied  undertaking  that  no  false 
entry  will  be  made,  or  if  made,  that  it  will 
not  be  communicated  to  any  other  prospec- 
tive employer.  But  no  such  custom  is  here 
pleaded,  nor  is  there  any  allegation  that  the 
printing,  publication  or  circulation  of  the 
offending  letter  consisted  in  it«  communica- 
tion to  any  prospective  employer,  or  that  it 
did  in  fact  reach  any  one  to  whom  the  plain- 
tiff ever  applied  for  employment,  or  did  in 
fact  influence  any  one  not  to  employ  him. 
A  careful  examination  of  the  entire  com- 
plaint reveals  the  fact  that  nowhere  does  it 
contain  any  averment  that  the  alleged  dam- 
ages resulted  from  any  of  the  acta  of  the 
defendant  charged  in  this  third  paragraph 
of  the  complaint. 

The  plaintiff  cites  and  chiefly  relies  upon 
the  decision  of  the  supreme  court  of  Ken- 
tucky in  Hundley  v.  Louisville,  etc.  R.  Co. 
105  Ky.  1C2,  48  S.  W.  429,  88  Am.  St.  Rep. 
208,  63  L.R.A.  289.  In  that  case  the  com- 
plaint was  much  more  definite  and  direct 
than  that. here  in  its  allegations  of  conspir« 
acy,  falsity  of  record,  etc.,  and  at  least  im- 
plied that  the  record  kept  by. the  defendant 
was  communicated  to  other  conspiring  rail- 
roads; but,  like  the  complaint  here,  it  failed 
to  contain  any  allegation  that  the  plaintiff 
waa  ever  refused  employment  by  reason  of 
such  false  record.  Holding  the  complaint  in- 
sufficient for  that  reason,  the  court  said: 

"A  false  entry  on  the  record  may  utterly 
destroy    and    prevent   him    from    making   a 


livelihood  at  his  chosen  business.  Such  false 
entry  must  be  regarded  as  intended  to  injure 
the  [216]  discharged  employee;  therefore  a 
malicious  act.  If  it  is  the  custom  of  the 
railroads  of  the  country  to  keep  such  record, 
and  that  employees  discharged  for  certain 
causes  are  not  to  be  employed  by  them,  then 
it  enters  into,  and  forms  part  of  every  con- 
tract of  employment  that  neither  a  false  en- 
try shall  be  made,  nor  one  so  made  commu- 
nicated, directly  or  indirectly,  to  any  oUier 
railroad  company.    .    .    . 

"The  petition  does  not  state  a  cause  of 
action  against  the  defendant.  The  aver- 
ments that  he  had  been  deprived  of  the 
'right'  to  again  engage  in  the  employment 
of  other  railroad  companies,  and  that  the 
alleged  wrongful  act  had  made  it  impossible 
for  him  to  ever  again  get  employment  with 
other  railroad  companies,  are  mere  conclu- 
sions of  the  pleader  from  the  facts  alleged. 
It  should  have  been  averred  that  he  had 
sought f  wnd  been  refused,  employment  by 
reason  of  the  alleged  wrongful  act.  An 
agreement  made  with  other  railroad  compa- 
nies not  to  employ  defendant's  discharged 
employees  does  not  injure  the  plaintiff  unless 
carried  out.  An  averment  that  the  defend- 
ant conspired  and  combined  with  other  rail- 
road companies  to  do  an  act,  if  unlawful, 
would  not  obviate  the  necessity  of  making 
the  averment  that  he  had  sought  and  been 
refused  employment  by  reason  of  the  alleged 
wrongful  act.  Injury  is  the  gist  of  the  ac- 
tion. The  liability  is  damages  for  doing, 
not  conspiracy.  The  charge  of  conspiracy 
does  not  change  the  nature  of  the  act.  In 
an  action  for  damages  there  must  be  some 
overt  act,  consequent  upon  the  agreement  to 
do  a  wrong,  to  give  the  plaintiff  a  standing 
in  a  court  of  law.  Jaggard  on  Torts,  638; 
Cooley  on  Torts,  279." 

The  plaintiff  argues  that,  following  this 
case,  he  has  alleged  in  the  f.fth  paragraph 
special  damages  resulting  from  the  printing 
and  publication  of  the  letter  in  question. 
An  examination  of  that  paragraph  fails  to 
disclose  any  such  allegation,  or  any  reference 
whatever  to  the  things  alleged  in  the  third 
paragraph. 

In  the  fourth  paragraph,  it  is  alleged  that 
it  is  the  custom  of  the  defendant  and  other 
railroads  to  refuse  to  take  into  their  employ 
any  person  who  has  previously  been  in  their 
employ  or  in  the  employ  of  another  railroad, 
unless  the  applicant  sign  a  written  reference 
to,  and  an  authorization  of,  former  employ- 
ers to  answer  inquires  concerning  the  ap- 
plicant, [217]  and  that  by  reason  of  this 
custom,  a  person  once  in  the  employ  of  a 
railroad  company  who  has  been  discharged, 
whether  for  an  honest  or  a  dishonest  reason 
or  purpose,  can  never  again  secure  employ- 
ment with  the  same  or  any  other  company, 
except  under  an  assumed  name  or  by  false 


DICK  ▼.  NORTHERN  PACIFIC  R.  CO. 

86  Wash.  tn. 


641 


siatemenU  in  his  i^^pliGation.  Obviously, 
the  last  part  of  this  paragraph  states  mere 
conclusions  of  the  pleader  not  warranted  by 
the  facts  stated.  The  discharge  of  a  person 
for  any  reason  or  purpose  not  reflecting  on 
his  character,  capacity  or  fitness  for  the 
^rvice  would  have  no  tendency,  even  if  the 
reasons  were  communicated  to  other  compa- 
nies, to  prevent  his  employment  by  such 
other  companies,  nor  would  they  have  any 
reasonable  tendency  to  prevent  a  re-employ- 
ment by  the  same  company. 

Aside  from  these  conclusions,  the  facts  al- 
leged in  the  fourth  paragraph  are  not  con- 
nected by  any  appropriate  averment  with 
the  damages  laid  in  the  fifth  paragraph,  nor 
do  they  in  themselves  constitute  any  inva- 
sion of  the  plaintiff's  rights  or  contain  any- 
thing having  a  necessary  tendency  to  injure 
him.  There  is  no  allegation  that  the  defend- 
ant and  other  companies  had  conspired  or 
agreed  to  furnish  information  to  each  other, 
or  that  the  defendant  ever  did  in  fact  fur- 
nish any  information  to  any  other  company 
concerning  the  plaintiff,  or  that  the  defend- 
ant and  other  railroad  companies  had  ever 
agreed  that  the  consent  of  either  should  be 
a  prerequisite  to  the  employment  of  its  dis- 
charged employees  by  any  other.  It  is  not 
even  alleged  that  there  is  any  custom  of 
railroads  not  to  employ  discharged  employees 
of  other  roads.  Wanting  some  such  allega- 
tion as  these,  and  a  claim  of  resultant  dam- 
ages, the  things  contained  in  this  fourth 
paragraph  are  wholly  impertinent  to  the 
issue  of  interference  with  plaintiff's  voca- 
tion. McDonald  v.  Illinois  Cent.  R.  Co.  187 
111.  529,  58  N.  £.  463.  The  mere  averment 
of  a  custom  to  require  permission  to  refer 
to  former  employers  of  an  applicant  carries 
no  implication  of  a  conspiracy  between  rail- 
road companies  not  to  employ  discharged 
employees,  nor  any  implication  that  the 
12181  defendant  was  accustomed  to  or  had 
agreed  to  furnish  information  as  to  its  dis- 
charged employees  to  other  companies  even 
upon  inquiry.  As  said  by  the  supreme  court 
of  Illinois  in  a  similar  case: 

'*The  fact. that  the  master  requires  certifi- 
cates of  recommendation  from  persons  seek- 
ing employment  is  certainly  no  reason  why 
he  should  be  legally  compelled  to  give  cer- 
tificates to  those  leaving  his  employment. 
In  this  case  the  testimony  produced,  showing, 
or  tending  to  show,  that  appellant  required 
certificates  of  recommendation  from  persons 
seeking  employment  with  it,  does  not,  in 
any  manner,  tend  to  establish  the  fact  that 
it  gave  to  persons  leaving  its  employment 
certificates  of  like  character."  Cleveland, 
«tc.  R.  Co.  v.  Jenkins,  174  111.  3&8,  51  N.  E. 
^11,  66  Am.  St.  Hep.  296,  62  L.R.A.  922,  926. 

Passing  to  the  fifth  paragraph,  we  find  the 
allegations  that  the  plaintiff,  ever  since  his 
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discharge,  has  been  seeking,  but  has  been 
unable  to  secure,  employment,  and  that  the 
defendant  has,  and  is,  continuing  to  "black- 
list" and  "boycott"  the  plaintiff  with  all 
railroad  companies  in  the  United  States  and 
Canada,  and  "has  at  all  times,  and  still  does, 
refuse  to  furnish  the  plaintiff  with  such  a 
clearance  as  will  enable  him  to  secure  other 
employment,"  and  by  reason  thereof  the 
plaintiff  has  been  compelled  to  abandon  his 
chosen  profession,  etc.  This  is  the  only  alle- 
gation in  the  whole  complaint  charging  the 
defendant  with  any  conduct  which  has  re- 
sulted in  damage  to  the  plaintiff.  This 
charge  makes  no  reference  to  any  of  the  acts 
set  forth  in  the  two  preceding  paragraphs  as 
a  ground  of  damage.  The  only  direct  charge 
of  conduct  on  the  defendant's  part  resulting 
in  damage  is  found  in  the  averment  that  the 
defendant  refuses  to  furnish  the  plaintiff  with 
such  a  clearance  as  will  enable  him  to  secure 
other  employment. 

In  the  absence  of  a  statute  impoeiiig  it, 
there  is  no  legal  duty  on  the  part  of  an 
employer  to  furnish  a  servant  discharged  or 
leaving  his  service  with  any  certificate  of 
character.  At  common  law,  whatever  moral 
obligation  rests  on  [2191  &  master  to  give 
to  a  servant  a  character  belongs  to  the  im- 
perfect class,  not  enforcible  by  law.  Carrol 
V.  Bird,  3  £sp.  201,  17  Eng.  Rul.  Cases  245; 
Fell  V.  Ashburton,  1  Faculty  Collection 
(Scotch)  *446.  In  the  absence  of  contract, 
or  of  custom  implying  a  contract,  or  a  stat- 
ute so  requiring,  the  same  rule  prevails  in 
the  United  States.  Cleveland,  etc.  R.  Co.  v. 
Jenkins,  supra;  notes  to  same  case,  62  L.R.A. 
922;  New  York,  etc.  R.  Ca  v.  Schaffer,  65 
Ohio  St:  414,  62  N.  E.  1036,  87  Am.  St.  Rep. 
628, 62  L.R.A.  931.  See  also  note  to  Wabash  R. 
Co.  V.  Young  (162  Ind.  102,  69  N,  E.  1003), 
4  L.R.A.(N.S.)   1092. 

In  this  state  there  is  no  such  statute.  It 
may  be  assumed  that  if  there  were  any  spe- 
cific contract  to  that  effect,  or  if  there  ex- 
isted a  uniform  custom  on  the  part  of  all 
railroad  companies  to  give  a  character  to 
their  servants  on  the  termination  of  the 
service,  or  as  it  is  termed  in  the  complaint, 
a  "clearance,"  the  custom  would  enter  into 
every  contract  of  employment,  and  the  re- 
fusal to  give  some  form  of  clearance  would 
constitute  an  actionable  breach  of  duty;  but 
even  in  such  a  case,  the  custom  must  be 
uniform  and  must  be  alleged  and  proved 
Cleveland,  etc.  R.  Co.  v.  Jenkins,  supra.  In 
the  complaint  before  us,  no  such  custom  is 
alleged;  no  such  contract  is  set  out.  There 
being  no  statement  of  any  fact  raising  the 
I^al  duty  to  furnish  such  a  clearance  as 
that  described,  it  follows  that  the  defendant 
has  committed  no  actionable  wrong  in  fail- 
ing to  furnish  it.  McDonald  v.  Illinois  Cent. 
R.  Go,  supra. 
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Under  the  first  phase  of  the  case,  it  only 
remains  to  inquire  whether  the  use  of  the 
words  "blacklist"  and  "boycott,"  in  the  fifth 
para^aph  of  the  complaint,  art;  sufficient  in 
the  connection  in  which  they  arc  used  to 
charge  any  definite  actionable  wrong.  • 
Black's  Law  Dictionary,  p.  148,  defines  the 
word  "boycott"  as  follows: 

"A  conspiracy  formed  and  intended  direct- 
ly or  indirectly  to  prevent  the  carrying  on 
of  any  *  lawful  business,  or  to  injure'  the 
business  of  any  one  by  wrongfully  preventing 
those  [220]  who  would  be  customers  from 
buying  anything  from  or  employing  the  rep- 
resentatives of  said  business,  by  threats,  in- 
timidation, or  other  forcible  means." 

We  have  been  cited  to  no  better  definition 
than  this,  and  we  believe  that,  so  far  as  tho 
word  has  a  fixed  meaning,  this  definition  ex- 
presses it.  It  is  plain  that  the  use  of  the 
word  "boycott,"  if  it  is  to  be  so  defined,  has 
no  relation  to  the  other  things  charged  in 
any- part  of  the  complaint,  and  means  noth- 
ing without  some  allegation  as  to  what 
things  are  charged  as  constituting  the  **boy- 
cott."    There  is  no  such  allegation. 

Black's  Law  Dictionary,  p.  137,  also  de- 
fines the  word  "blacklist"  as  follows: 

"A  list  of  persons  marked  out  for  special 
avoidance,  antagonism,  or  enmity  on  the 
part  of  those  who  prepare  the  list  or  those 
among  whom-  it  is  intended  to  circulate;  as 
where  a  trades-union  'black-lists'  workmen  • 
who  refuse  to  conform  to  its  rules,  or  where 
a  list  of  insolvent  or  untrustworthy  persons 
is  published  by  a  commercial  agency  or  mer- 
cantile  association." 

It  is  clear  that  the  specific  conduct  in 
other  parts  of  the  complaint  ascribed  to  the 
defendant  does  not  in  any  way  meet  this 
definition.  There  is  no  allegation  that  the 
defendant  made,  kept  or  circulated  any  such 
list  or  any  list  of  its  discharged  employees, 
or  that  the  plaintiff's  name  was  ever  by  the 
defendant  entered  on  any  such  list. 

Our  criminal  statute.  Rem.  &  Bal.  Ck>de, 
§  6565,  making  blacklisting  punishable  as  a 
misdemeanor,  loosely  defines  the  term  by  de- 
claring any  person  punishable  therefor  who 
shall : 

".  .  .  by  writing,  printing  or  publishing, 
or  causing  the  same  to  be  done,  the  name, 
or  mark,  or  designation  representing  the 
name  of  any  person  in  any  paper,  pamphlet, 
circular,  or  book,  together  with  any  state- 
ment concerning  persons  so  named,  or  pub- 
lish or  cause  to  be  published  that  any  per- 
son is  a  member  of  any  secret  organization, 
for  the  purpose  of  preventing  such  person 
from  securing  employment,  or  who  shall  will- 
fully and  maliciously  make  or  issue  any 
statement  or  paper  that  will  tend  to  influ- 
ence or  prejudice  the  mind  [221]  of  any 
employer  against  tlie  person  of  such  person 


seeking  employment  or  any  person  who  shall 
do  any  of  the  things  mentioned  in  this  sec- 
tion for  the  purpose  of  causing  the  discharge 
of  any  person  employed  by  any  railroad  or 
other  company,  corporation,  individual  or  in- 
dividuals,   .    .    ." 

Touching  a  somewhat  similar  statute  of 
Minnesota,  the  supreme  court  of  that  state 
said: 

"Conceding  that  the  word  'blacklist,'  as 
used  in  the  title,  has  no  well-defined  meaning 
in  the  law,  either  by  statute  or  judicial  ex- 
pression, the  general  understanding  of  the 
term  is  that  it  has  reference  to  the  practice 
of  one  employer  presenting  to  another  the 
name  of  employees  for  the  purpose  of  fur- 
nishing information  concerning  their  stand- 
ing as  employees,  and,  so  understood,  it  may 
have  reference  to  the  subjoct  of  influencing 
or  coercing  employees  or  employers."  State 
V.  Justus,  85  Minn.  270,  88  N.  W.  759,  89 
Am.  &t.  Rep.  550,  56  L.R.A.  757,  768. 

It  i«  apparent  from  these  definitions, 
whether  from  statute,  text  writer  or  court 
decision,  that  the  word  ^blacklist"  is  a  gen- 
eric term  and  may  mean  any  one  of  a  variety 
of  things.  It  has  no  such  well  defined  mean- 
ing in  law  as  to  make  its  use  in  a  pleading 
a  definite  charge  of  any  specific  misconduct 
against  a  person  so  charged. 

We  think  it  must  be  conceded  that  the  vio- 
lation of  our  statute,  Rem.  ft  Bal.  Code, 
§  6565  (P.  C.  291,  §  159),  though  specifically 
punishable  only  by  criminal  prosecution,  is 
a  sufficient  basis  for  a  civil  action  in  favor 
of  the  person  injured.  This  is  a  general  rule 
as  to  the  violation  of  criminal  statutes  re- 
sulting in  specific  injury  to  particular  per- 
sons. Meshbesher  v.  Channellene  Oil,  etc. 
Co.  107  Minn.  104,  119  N.  W.  428,  131  Am. 
St.  Rep.  441 ;  Osborne  v.  McMastcrs,  40  Minn. 
103,  41  N.  W.  543,  12  Am.  St.  Rep.  698. 
But  in  such  a  case,  the  mere  allegation  that 
the  plaintiff  has  been  blackliated  is  not  suffi- 
cient in  \ie%'  of  the  variety  of  meanings  at- 
tached to  that  word,  not  only  in  common 
parlance,  but  in  the  statute  itself.  There 
must  be  some  allegation  of  the  facts  consti- 
tuting the  act  of  blacklisting  as  defined  by 
the  statute,  coupled  with  an  allegation  [222] 
that  such  acts  have  caused  the  injury 
charged.  It  would  seem  that,  even  in  a 
criminal  prosecution  under  this  statute,  the 
mere  use  of  the  word  "blacklist"  in  the  in- 
dictment or  information  would  be  insuffi- 
cient, in  view  of  the  double  definition  of  thai 
term  in  the  statute.  It  would  be  neceHsary 
to  allege  in  what  the  blacklisting  consisted, 
so  as  to  bring  the  defendant's  conduct  within 
some  phase  of  the  statutory  definition.  U. 
S.  V.  Cruikahank,  92  U.  S.  542,  23  U.  S. 
(L.  ed.)  588;  State  v.  MuUer,  80  Wash.  36«. 
141  Pac.  910.  So,  too,  in  a  civil  pleading  it 
seems  too  plain  for  argument  that,  in  order 
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to  make  the  conduct  of  the  defendant  the 
basis  for  an  action  for  damages  for  black- 
listing^ as  defined  in  the  criminal  statute, 
there  must  be  some  allegation  of  facts  meet- 
ing the  statutory  definition  of  blacklisting. 
The  mere  charge  of  blacklisting  without  stat- 
ing how  the  blacklisting  was  accomplished 
states  a  mere  conclusion,  not  an  issuable  fact. 
In  the  case  of  Mattison  v.  I^ke  Shore, 
etc.  R.  Co.  5  Ohio  Dec.  125,  cited  by  plaintiff, 
the  complaint,  after  setting  out  the  rules  of 
the  railroad  company  known  as  its  "blacklist 
rules"  defining  the  blacklisting  there  com- 
plained of  in  specific  terms,  alleged  tliat 
these  rules  were  enforced  against  the  plain- 
tiff, and  that  "by  reason  of  the  premises" 
he  was  prevented  from  securing  eniploytaent 
in  his  chosen  vocation.  Tliere  was  thus  sup- 
plied exactly  what  is  wanting  in  the  com- 
plaint before  us,  namely,  a  specific  definition 
of  tho  general  term  blacklist,  and  an  allega- 
tion of  employment  of  the  blacklist  so  de- 
fined, t/O  the  injury  of  the  complainant. 

In  the  fifth  paragraph  there  is  no  refer- 
ence to  any  of  the  allegations  in  paragraphs 
three  and  four  to  connect  the  word  "black- 
list" with  those  allegations  aa  defining  what 
is  meant  by  the  Use  of  that  term.  So  far  as 
it  may  be  said  to  be  defined  at  all,  it  is 
defined  as  the  refusal  to  grant  a  clearance, 
which  we  have  seen,  in  the  absence  of  a  stat- 
ute 80  requiring,  a  contract  so  stipulating, 
or  a  custom  so  implying,  constitutes  no  legal 
duty.  We  think  that,  soundly,  it  must  be 
held  that  the  words  '^blacklist"  and  "boy- 
cott,** without  any  allegation  indicating 
[223]  in  what  these  things  consisted,  as 
found  in  this  complaint,  are  mere  epithets 
or  at  most  mere  conclusions.  There  is  not 
a  single  allegation  or  reference  to  any  other 
part  of  the  complaint  defining  these  words 
or  supplying  a  definition  for  them. 

We  are  constrained  to  hold  that  the  com- 
plaint states  no  cause  of  action  on  the  case 
for  damages  for  interference  with  or  prevent- 
ing the  plaintiff  from  pursuing  his  occupa- 
tion or  vocation. 

II.  If  the  complaint  states  a  cause  of  ac- 
tion for  libel,  that  statement  must  be  found 
in  the  third  paragraph.  The  fourth  and  fifth 
paragraphs  neither  state  nor  aid  in  stating 
such  a  cause.  Returning  then  to  the  third 
paragraph,  we  find  no  special  damages  al- 
leged as  resulting  from  the  publication  of 
the  letter  there  set  out.  To  find  a  cause  of 
action  for  libel,  therefore,  we  must  find  that 
the  sta<^ements  in  the  letter,  which  it  is  al- 
leged were  false,  are  actionable  per  se.  If 
they  are,  the  plaintiff  would  be  entitled  to 
such  general  damages  for  humiliation,  in- 
jured feelings  and  mental  suffering  as  would 
naturally  result  from  the  publication,  with- 
out alleging  or  proving  any  special  or  specific 
damages.     Hanson  v.  Krehbiel,  68  Kan.  670, 


76  Pac.  1041,  104  Am.  St.  Rep.  422,  C4 
L.R.A.  790.  He  could  not  recover  for  loss 
of  employment,  or  failure  to  secure  employ- 
ment, or  other  specific  loss  by  reason  of  the 
publication.  These  would  be  special  dam- 
ages, and  not  being  alleged  as  resulting  from 
the  publication,  they  cannot  be  proved. 

Our  statute  defining  criminal  libel,  Rem 
&  Bal.  Code,  §  2424  (P.  C.  135,  §  343),  de- 
clares, among  other  things,  that  every  mali- 
cious publication  by  writing,  etc.,  which  shall 
tend  to  expose  any  living  person  to  hatred, 
contempt,  ridicule  or  obloquy,  or  to  deprive 
him  of  the  benefit  of  public  confidence  or 
social  intercourse  or  to  injure  him  in  his 
business  or  occupation,  shall  be  a  libel.  We 
have  held  that,  eliminating  the  statutory  ele- 
ment of  malice,  actual  or  implied,  the  stat- 
utory definition  meets  the  essentials  of  libel 
actionable  per  se  as  [224]  generally  recog- 
nized in  civil  actions  for  damages.  Wilson 
V.  Sun  Pub.  Co.  85  Wash.  603,  148  Pac.  774; 
Newell,  Slander  &  Libel  (2d  ed.)  p.  43.  It 
seems  to=*'us  that  the  necessary  tendency  of 
the  charge  that  the  plaintiff  had  been  guilty 
of  intimidating  co-employees  would  be  to  de- 
prive him  of  the  benefit  of  public  confidence, 
and  to  injure  him  in  both  social  and  business 
intercourse  with  those  with  whom  his  voca- 
tion brought  him  in  contact,  and  to  injure 
him  in  the  pursuit  of  his  business  or  oc- 
ctipation.  The  language  of  the  letter  is 
actionable  per  se.  Thfe  third  paragraph,  alleg- 
ing its  continued  publication  by  the  defend- 
ant, therefore  stated  a  cause  of  action  for 
libel.  The  complaint  was  open  to  objection 
foi*  indefiniteness  as  to  the  manner  of  the 
alleged  publication,  bnt  this  was  not  ground 
for  demurrer  but  should  have  been  reached 
by  a  motion  to  make  more  specific. 

WTiether  in  view  of  the  provisions  of  Rem. 
k  Bal.  Code,  §  6565  (P.  C.  291,  §  159). 
defining  blacklisting,  the  publication  of  such 
a  statement  as  that  here  involved  would 
under  any  circumstance  be  privileged  is  a 
matter  which  we  are  not  now  called  upon 
to  decide.  The  plaintiff  having  stood  upon 
his  amended  complaint,  no  further  amend- 
ment can  be  permitted. 

III.  It  only  remains  to  determine  whether 
the  action,  considered  as  one  for  libel,  was 
barred  by  the  statute  of  limitations.  Under 
the  statute.  Rem.  &  Bal.  Code,  §  160  (P.  C. 
81,  §  07),  an  action  for  libel  must  be  com- 
menced within  two  years  after  the  cause  of 
action  accrued.  In  the  third  paragraph  of 
the  complaint,  it  is  alleged  that  the  defend- 
ant first  published  the  letter  in  question  on 
October  10,  1907,  and  ever  since  that  time 
has  continued  to  print,  publish  and  circulate 
it.  In  the  law  of  libel  it  is  elementary  that 
each  publication  constitutes  a  separate  libel. 
Odgers,  Libel  and  Slander  (5th  ed.)  p.  172; 
Newell,  Slander  and  Libel   (2d  ed.)   p.  243; 
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Woods  V.  Pangburn,  75  X.  Y.  495;  Rockwell 
V.  Brown,  36  N.  Y.  207.  The  allegation, 
therefore,  of  the  continued  publication  of  the 
offending  writing  up  to  the  time  of  the  com- 
mencement of  the  [225]  action  is  sufficient 
to  render  the  complaint  invulnerable  to  a 
demurrer  raising  the  bar  of  the  statute. 

The  judgment  is  reversed,  and  the  case  is 
remanded  for  further  proceedings. 

CroWj  FuUerton,  and  Main,  JJ.,  conctir. 


NOTE. 

Iiegalltj  of  Blaoklisting  Acreement. 

The  earlier  authorities  discussing  the  le- 
gality of  blacklisting  agreements  are  collected 
in  the  notes  to  Willis  v.  Muscogee  Mfg.  €o. 
1  Ann.  Cas.  472,  and  Hebner  v.  Great  North- 
ern R  Co.  79  Am.  St.  Rep.  387.  The  present 
note  treats  the  later  cases  relative  to  that 
subject. 

In  the  reported  case,  applying,  a  statute 
( Rem.  &  Bal.  Code,  sec.  6565 )  whereby  black- 
listing is  punishable  as  a  misdemeanor,  the 
court  holds  that  where  there  has  been  a  vio- 
lation of  the  provisions  of  that  statute  a 
civil  action  may  be  maintained  to  recover 
damages  resulting  therefrom,  but  that  a 
plaintiflf  alleging  only  that  he  has  been  black- 
listed and  failing  to  state  either  the  manner 
of  its  accomplishment  or  how  he  has  been 
damaged  is  not  entitled  to  recover.  In 
O'Brien  v.  Western  Union  Tel.  Co.  62  Wash. 
598,  114  Pac.  441,  it  was  held  that  the  pro- 
visions of  the  statute  referred  to  in  the  case 
last  cited  were  not  violated  where  a  telegraph 
company,  having  leased  the  right  to  use  its 
lines  on  the  condition  that  no  operator  should 
be  employed  by  the  lessee  unless  acceptable 
to  the  lessor,  brought  about  the  discharge  of 
an  employee  by  objecting  to  his  further  em- 
ployment. The  court  said  that  the  statute 
had  no  reference  to  the  right  of  a  person  to 
object  to  the  employment  of  another  where 
the  other  was  required  to  use  the  objector's 
property. 

In  Willner  v.  Silverman,  109  Md.  341,  71 
Atl.  962,  24  L.R.A.(N.S.)  895,  the  plaintiflf 
alleged  that  the  defendants,  after  discharging 
the  plaintiff  from  their  employment,  mali- 
ciously conspired  or  contrived  to  injure  him 
by  sending  to  an  association  of  which  the 
defendants  were  members,  a  letter  containing 
the  following:  "We  think  it  no  more  than 
right  that  the  association  should  back  us  up 
in  this  matter,  and  refuse  this  man  employ- 
ment, as  we  would  like  to  make  an  example 
of  him."  It  was  a  rule  of  the  association 
that  an  employee  discharged  by  one  member 
should  be  refused  employment  by  all  others. 
While  denying  a  recovery  against  the  defend- 
ant firm  because  it  had  not  been  created  until 


after  the  date  of  the  offense  charged,  and 
against  the  individual  members,  because  they 
had  not  authorized  the  letter  in  question,  the 
court  said  on  the  general  question  of  liability: 
"It  may  be  well  to  announce  as  a  principle  of 
law  that  any  malicious  interference  with  the 
business  or  occupation  of  another,  if  followed 
by  damage,  is  an  actionable  wrong.  Such  in- 
terference may  be  by  a  single  individual,  or  hj 
a  number  of  individuals  conspiring  together, 
but  it  is  the  damage  which  constitutes  the 
gist  of  the  action,  and  not  the  conspiracy, 
the  latter  being  a  matter  of  aggravation,  ii 
proven,  as  affecting  the  means  and  manner  ol 
redress.  We  find  no  Maryland  case  that  goes 
to  the  extent  of  sustaining  the  position  con- 
tended for  by  the  appellant  to  tlie  effect  that 
the  'blacklisting'  of  discharged  employees  by 
a  combination  of  employers  is  in  itself  ac- 
tionable, without  proof  of  damage." 

In  Corncllier  v.  Haverhill  Shoe  Mfrs.' 
Assoc.  221  Mass.  554,  109  N.  £.  643,  L.R.A. 
1916C  218,  the  court  overruled  the  earlier 
decision  of  Worthington  v.  Waring,  167  Mass. 
421,  32  N.  E.  744,  34  Am.  St.  Rep.  294.  20 
L.R.A.  342,  and  took  the  position  that  equity 
will  afford  injunctive  relief  against  an  unlaw- 
ful combination  to  blacklist.  It  was  said: 
"In  the  light  of  more  recent  decisions  of  the 
court  recognizing  that  the  right  to  labor  and 
to  its  protection  from  unlawful  interference 
is  a  constitutional  as  well  as  a  common-law 
right  there  appears  to  be  no  sound  reason  why 
it  should  not  b^  adequately  protected  under 
our  present  broad  equity  powers."  It  was,  how- 
ever, held  in  that  case  that  equitable  relief 
would  be  withheld  where  the  plaintiff  failed 
to  come  into  court  with  clean  hands.  Thus, 
for  any  damage  caused  by  a  blacklist  main- 
tained against  striking  employees  by  the  de- 
fendants it  was  held  that  the  plaintiff  mut^t 
seek  his  redress  at  law,  where  it  appeared 
that  he  and  others  with  whom  he  was  legally 
identified  conducted  a  strike  by  imlawful 
means,  violated  laws  and  invaded  well-estab- 
lished rights  of  others. 

The  Minnesota  statute  against  blacklisting 
which  was  declared  to  be  constitutional  in 
State  V.  Justus,  85  Minn.  279,  88  N.  W.  759. 
89  Am.  St.  Rep.  550,  56  L.R.A.  757,  was  held 
in  Joyce  v.  Great  Northern  R.  Co.  100  Minn. 
225,  110  N.  W.  975,  8  L.R.A.(N.S.)  756,  by 
reason  of  its  provisions  prohibiting  two  cor- 
porations from  conferring  together  for  the 
purpose  of  preventing  a  person  from  procur- 
ing employment,  to  be  applicable  where  a 
railroad  which  leased  the  tracks  of  a  depot 
company  injured  one  of  the  latter's  employwf' 
by  striking  him  with  one  of  its  locomotives 
and  then  requested  by  letter  that  re-employ- 
ment should  be  refused  until  he  signed  a 
release  for  all  claims  of  damages. 

In  Rhodes  v.  Granby  Cotton  Mills,   87  S. 
.C.  18,  68  S.  £.  824,  the  action  was  for  dam- 


nr  RE  MOOR£. 

liz  Me,  119. 

ages  alleged  to  have  been  sustained  by  the 
plaintiff  as  a  result  of  a  conspiracy  between 
the  defendant  and  other  like  corporations, 
whereby  a  number  of  mills  refused  to  give 
employment  to  the  plaintiff,  after  being  noti- 
fied by  the  defendant  that  it  had  blacklisted 
him.  The  court  said  that  employers  had  the 
undoubted  right  to  combine  for  blacklisting 
purposes  and  to  circulate  a  blacklist,  but  an 
employer  must  entertain  no  malicious  mo- 
tives in  so  doing.  Therefore,  it  appearing 
that  the  defendant,  being  a  member  of  a 
combination  which  had  agreed  not  to  employ 
strikers,  after  knowledge  that  the  plaintiff 
was  not  a  striker,  persisted  in  representing 
him  to  be,  it  was  held  that  both  actual  and 
punitive  damages  were  recoverable. 

In  Lefebvre  v.  Knott,  32  Quebec  Super.  Ct. 
441,  13  Can.  Grim.  Cas.  223,  it  appeared  that 
plasterers,  who  were  members  of  a  union,  no- 
tified their  employers  of  their  intention  to 
strike  unless  an  increase  in  wages  was  grant* 
ed.  The  employers,  among  whom  were  the 
defendants,  entered  into  an  agreement  to  re- 
sist the  strike,  and  agreed  that  in  the  event 
of  a  strike  being  declared  against  any  of  the 
subscribers  to  the  agreement,  all  should  im- 
mediately lock  out  union  members  and  cease 
employing  them.  It  was  further  agreed  that 
in  case  any  of  the  employers  who  subscribed 
to  the  agreement  broke  the  same  a  sum  of 
$500  should  be  paid  as  a  penalty.  The  de- 
fendants having  failed  to  live  up  to  the 
agreement,  action  was  brought  to  recover  the 
prescribed  penalty  and  in  sanctioning  this 
agreement  by  declaring  that  the  defendants 
were  liable  the  court  took  the  view  that 
since  the  employers  were  doing  nothing  but 
that  which  they  had  a  right  to  do  in  joining 
together  for  the  purpose  of  resisting  the  de- 
mands of  their  employees,  their  association 
or  agreement  was  lawful. 

In  Keith  v.  Lauder,  Sc.  Ct.  Sess,  8  F.  356, 
it  was  held  that  there  was  no  ground  on 
which  to  recover  damages  in  an  action  fot 
preventing  the  plaintiff  from  obtaining  em- 
ployment, it  appearing  that  the  defendant 
had  reported  him  pursuant  to  an  agreement 
among  the  owners  of  steam  fishing  vessels  to 
keep  a  register  of  all  crew  niembera  who  after 
being  hired  should  refuse  to  put  to  sea  or 
come  aboard  drunk. 

The  court  in  Com.  v.  Beinecke  Coal  Min. 
Co.  117  Ky.  885,  79  S.  W.  287,  26  Ky.  L. 
Rep.  2027,  referred  to  a  statute  (Ky.  St. 
1903,  §  2739a,  sub.  2)  which  it  said  forbade 
the  blacklisting  of  employees  by  any  person, 
company  or  corporation  engaged  in  the  busi- 
ness of  mining. 
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Guardian  and  Ward  —  Aooountlne  — 
Finality. 

Where  the  probate  court  opened  the  final 
account  of  a  guardian  on  the  petition  of  the 
adult  ward  and  disallowed  items  of  credit 
and  commissions  and  restated  the  account, 
the  restated  account  must  be  deemed  final, 
though  informal. 

Settlement  of  Aoeonnt  —  XnTestiffation 
of  Seonrities. 

Though  a  guardian  at  the  time  of  the  set- 
tlement of  his  account  represented  the  face 
value  of  securities  to  be  the  cash  value,  the 
probate  court  may  investigate  the  character 
of  the  investments  and  determine  the  lia- 
bility of  the  guardian  thereon. 

Iiiabilitj    of    Gnardian   »    Injndioiona 
Investment. 

A  guardian  who  invests  guardianship  funds 
without  security  is  liable  for  all  losses  aris- 
ing therefrom. 

InTeatment  ontside  Jnrisdietion. 

A  guardian  who  makes  investments  beyond 
the  jurisdiction  of  the  court  is,  except  under 
peculiar  circumstances,  responsible  for  the 
safety  of  the  funds  invested. 

Allowanoe   for  Expenses  —  Proteetion 
of  TTnanthorised  InTestment. 

A  sum  applied  by  a  guardian  to  preserve 
investments  without  security  and  beyond  the 
jurisdiction  of  the  court  cannot  be  allowed 
to  him  on  his  final  settlement,  where  losses 
arising  from  the  investment  are  chargeable 
to  him. 

Dnty  of  Gnardian  to  Diseloae  Faots. 

A  guardian  in  settling  with  his  ward  and 
in  accounting  to  the  court  must  make  full 
disclosure  of  all  facts  necessary  to  a  complete 
understanding  of  the  transactions,  and  a 
failure  so  to  do  is  a  breach  of  trust. 

Opening  Aceonnt  —  Effect  of  Nonaction 
of  Snoceedine  Guardian. 

The  right  of  a  ward  to  open  the  account 
of  his  guardian  for  the  disallowance  of  items 
of  credit  therein  and  the  disallowance  of 
commissions  is  unaffected  by  the  fact  that 
the  succeeding  guardian  knew  the  facts  and 
failed  to  take  any  action. 

Time  for  Applioation  to  Open  Account. 

Where  no  time  is  specified  by  statute  with- 
in which  a  guardian's  settlement  may  be 
opened  for  fraud  or  mistake,  the  time  within 
wnich  the  ward  after  attaining  full  age  must 
apply  for  relief  depends  on  the  sound  discre- 
tion of  the  court,  considered  with  reference 
to  the  nature  and  extent  of  the  account,  the 
condition  and  situation  of  the  parties,  and 
the  character  and  evidence  of  the  fraud  or 
mistake. 

[Sec  note  at  end  of  this  case.] 

Same. 

Mere  delay  of  a  ward  in  petitioning,  after 
reaching  majority,  to  open  the  final  settle* 
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ment  of  his  guardian  and  for  the  disallow- 
ance of  items  of  credit  therein  allowed  and 
for  disallowance  of  commissions,  does  not 
bar  relief  where  no  testimony  has  been  lost 
and  where  there  has  been  no  change  of  cir- 
cumstances affecting  the  guardian. 
[See  note  at  end  of  this  case.] 

Same. 

The  sureties  of  a  guardian  are  not  so  di- 
rectly interested  in  proceedings  by  the  ward 
on  reaching  majority  for  the  opening  of  the 
final  settlement  of  the  guardian  and  the  dis- 
allowance of  credits  allowed  and  commissions, 
as  will  prevent  the  granting  of  relief  merely 
because  of  delay  by  the  ward  in  instituting 
proceedings. 

[See  note  at  end  of  this  case.] 

Commissions  to  Guardian  —  Refnsal  — 

Mismanagement  of  Estate. 

Where  a  guardian  has  been  guilty  of 
wrongdoing  in  the  management  of  his  ward's 
estate  or  the  ward  has  suffered  by  the  guard- 
ian's neglect  of  duty,  commissions  to  the 
guardian  will  be  refused. 

Opening  Acconnt  —  Restatement, 

The  probate  court  decreeing  tlie  reopening 
of  the  account  of  a  guardian  may  restate  the 
account. 

On  report  from  Supreme  Judicial  Court, 
Knox  county. 

'  Petition  by  Albert  T.  Gould  to  open  account 
of  Joseph  E.  Moore,  as  guardian.  Petition 
granted  by  Probate  Court,  Knox  county.  Ap- 
peal by  guardian  to  Supreme  Court  of  Pro- 
bate. Case  reported  to  Supreme  Judicial 
Court.  The  facts  are  stated  in  the  opinion. 
^Vffihmed. 

Arthur  8.  Littlefield  and  Rodney  /.  Thomp- 
son for  appellant. 

Alan  L.  Bird  and  Norman  L,  Baasett  for 
appellee. 

[120]  BiBD,  J.— This  is  the  petition  of  Al- 
bert T.  Gould  to  the  Probate  Court  of  Knox 
County  to  open  the  account  therein  denomi- 
nated '*finaV'  of  the  appellant  as  guardian  of 
the  petitioner  and  disallow  sundry  items  of 
credit  therein  allowed  the  guardian,  upon  the 
ground  that  their  allowance  was  obtained  by 
fraud  upon  the  court  and  also  for  disallow- 
ance of  the  guardian's  commissions.  The  pe- 
tition was  sustained  in  the  Probate  Court, 
the  account  opened  and  the  items  in  question 
and  the  commissions  disallowed  and  the  ac- 
count restated.  Tlie  guardian  appealed  from 
the  decree  of  the  Probate  Court  and  the  case 
is  here  upon  report  from  the  Supreme  Court 
of  Probate. 

It  would  seem  clear  that  the  account  is  to 
be  regarded  as  final,  although  perhaps  in- 
formal: See  Mattocks  v.  Moulton,  84  Me. 
.345,  549,  24  Atl.  1004;  Pub.  Laws,  1830,  Chap. 
470,  Sec.  10;  R.  S.  1841,  Chap.  110,  Sec.  29; 


R.  S.  1903,  Chap.  69,  Sec.  22;  Id.  Sec.  10; 
Emery  v.  Batchelder,  132  Mass.  452,  453. 

It  is  not  seriously  questioned  by  appellant 
that  the  use  made  of  the  moneys  of  the  ward 
forming  the  items  of  credit  the  disallowance 
[121]  of  which  is  asked,  made  them  improper 
investments,  if  such  they  may  be  called,  of 
trust  funds  not  only  from  the  nature  of  the 
use  made  (Mattocks  v.  Moulton,  84  Me.  545, 
24  Atl.  1004),  but  from  the  relation  of  the 
guardian  to  the  property  to  which  they  were 
applied.  Without  considering  at  present  the 
nature  of  the  items,  it  is  sufficient  to  say  that 
the  application  of  the  moneys  covered  by  the 
items  in  question  was  manifestly  improper 
and  such  as  would  render  the  guardian  liable 
for  all  losses  arising  therefrom. 

The  petitioner  was  born  January  9,  1885, 
and  appellant  was  appointed  his  guardian  by 
the  Probate  Court  of  Knox  County  in  July, 
1891.  His  resignation  as  guardian  was  ac- 
cepted at  a  term  of  the  same  court  held  on 
the  third  Tuesday  of  March,  1896.  The  minor 
having  removed  to  the  State  of  Ohio,  one 
George  Hardy,  of  Columbus,  Franklin  County. 
Ohio,  was  appointed  his  guardian  on  the 
twelfth  day  of  September,  1896.  A  certifi- 
cate of  his  appointment  was  thereafter  filed 
in  the  Knox  County  Probate  Court.  TIic 
final  account  of  appellant,  which  was  allowed 
in  December,  1898,  contains  this  item  of 
credit: — 

"Nov.  11  (1806)  Amount  transferred  to 
Geo.  Hardy,  Gdr.  Assets  of  estate  turned 
over  to  Gdr $10,660,*'  the  account  in- 
dicating that  til  is  item  of  credit  was  support- 
ed by  voucher  23.  This  voucher  is  a  r<M!ript 
given  by  the  succeeding  guardian  to  tie 
former  guardian  for  sundry  "evidences  of 
property  and  securities."  Among  these  are 
included   the  following: — 

"Note  of  Henry  Trowbridge,  Nov.  24,  1891, 
for  $400. 

Cert,  of  H.  Trowbridge,  Denver,  Col.  as 
to  loan  of  $1900.    April  17,  1893. 

Cert,  of  H.  Trowbridge,  Denver,  Col.  aa 
to  loan  of  $600.  Feb.  27,  1893' 

No  values  however  were  carried  out  against 
these  items  in  the  account  as  filed  but  at  the 
time  the  account  was  settled,  the  face  values 
were  carried  out  against  each  item  of  the 
receipt  and  their  aggregate  inserted  in  the 
account  by  the  accountant.  By  so  doin;^  he 
represented  the  face  values  to  be  the  ca^h 
values  and  we  find  nothing  in  Mattocks  v. 
Moulton,  84  Me.  545,  24  Atl.  1004,  whii'i 
militates  against  this  view.  To  in^estiJ,'Ato 
the  character  of  investments  upon  the  alh^v- 
ance  of  a  guardian's  account  is  clearly  with- 
in the  duty  of  the  Probate  Court :  Brighani  v. 
Morgan,  185  Mass.  27,  44,  45,  69  N    E    4 IS. 

[122]  It  is  true  that  it  probably  sufficiently 
appears  upon  the  face  of  the  account  that 
these  three  items  were  investments  without 
security  and  also  that  they  were  made  beyond 
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the  jurisdiction  of  the  court.  The  former  in- 
firmity renders  the  accountant  responsible  for 
all  losses  thence  arising,  Mattocks  v.  Moul- 
ton,  84  Me.  646,  24  Atl.  1004,  and  the  latter, 
except  under  peculiar  circumstances  nonex- 
istent in  the  case  at  bar,  also  subjects  him 
to  the  peril  of  responsibility  for  the  safety 
of  the  fund:  Ormiston  t.  Olcott,  84  N.  Y. 
339,  344;  Amory  v.  Green,  13  Allen  (Mass.) 
413,  415;  1  Perry  on  Trust,  Sec.  452.  We 
do  not  find,  however,  that  the  accountant 
made  a  disclosure  of  his  personal  relations 
to  these  so  called  investments  and  it  by  no 
means  follows  that,  had  such  been  made, 
they  would  have  been  allowed.  Indeed,  upon 
the  evidence,  we  are  warranted  in  the  eon- 
elusion  that  they  would  not  have  been  and 
that  their  allowance  was  procured  by  a  sup- 
pression of  material  facts. 

The  petitioner  attacks  the  further  credit 
item  of  the  account  "1894  June  16  Pd  H. 
Trowbridge  Acct.  Denver  loan  $593.88."  This 
item  was  not  submitted  to  the  Probate  Court 
as  an  item  of  investment.  It  is  a  claim  of 
credit  for  moneys  expended  for  the  benefit 
of  tlie  ward's  estate.  It  was  applied  to  pre- 
serve the  so  called  investments  of  $600  and 
$1,900  already  considered.  It  is  sufficient 
to  say  tliat  our  conclusion  as  to  this  item 
must  be  the  same  as  that  arrived  at  respect- 
ing these  so  called  items  of  investment. 

Guardians,  like  other  trustees,  .are  required 
to  exercise  the  utmost  good  faith  in  all  n^nt- 
ters  pertaining  to  their  employment.  In  set- 
tlement with  their  wards  and  in  accounting 
to  the  court,  it  is  their  duty  to  make  full 
disclosure  of  all  facts  and  circumstances  nec- 
essary to  a  complete  and  full  understanding 
by  either  of  the  business  in  hand.  Failure  to 
do  so  is  breach  of  trust  which  has  been  held, 
to  be  fraudulent.  Durell  v.  Gibson  (Me.)  9 
Atl.  353;  Slauter  v.  Favorite,  107  Ind.  291, 
4  N.  E.  880,  57  Am.  Rep.  106,  110;  Brooke 
V.  Lord  Mostyn,  2  DeG.  J.  &  S.  (Epg.)  373; 
Boswell  v.  Coaks,  27  Ch.  D.  (Eng.)  424; 
Kelley  v.  Nealley,  78  Me.  71,  74;  Scoville  v. 
Brock,  79  Vt.  449,  459,  65  Atl.  577,  118  Am. 
St.  Rep.  975. 

Neither  the  knowledge  of  the  succeeding 
guardian,  if  such  he  had,  nor  his  failure  to 
take  action,  if  he  had  knowledge,  can  affect 
the  rights  of  the  ward  in  the  premises.  Pot- 
ter V.  Titcomb,  11  Me.  157,  166;  Benholm  v. 
McKay,  148  Mass.  434,  442-3,  19  N.  E.  651, 
12  Am.  St.  Rep.  574.  See  also  Blake  v. 
Pegram,  101  Mass.  692;  Lamar  v.  Micou,  112 
U.  S.  452,  454,  5  S.  Ct.  221,  28  U.  S.  (L.  ed.) 
751.  [123]  It  should  be  noted  that,  at  the 
hearing  allowing  the  account,  the  ward  was 
not  represented  by  either  his  general  guardian 
or  a  guardian  ad  litem.  See  Denholm  v. 
McKay,  148  Mass.  434,  442,  19  N.  E.  551,  12 
Am.  St.  Rep.  574. 

Has  the  conduct  of  the  ward  since  arrival 
at  his  majority  been  such  as  to  affect  the 


granting  of  the  remedy  Bought?  Proceedings 
for  the  opening  and  modifying  of  a  final  ac- 
count or  settlement  upon  the  ground  of  fraud 
or  mistake  -whether  by  bill  in  equity  or  bill 
of  review  in  equity  or  petition  therefore  in 
the  Probate  Court  are  founded  upon  equitable  , 
principles.  Where  no  time  is  specified  by 
statute  within  w^hich  a  settlement  may  be 
opened  for  fraud  or  mistake  it  must  depend 
on  the  sound  discretion  of  the  court,  and  the 
circumstances  of  each  particular  case  con- 
sidered with  referen<!e  to  the  nature  and  ex- 
tent of  the  account,  the  condition  and  situa- 
tion of  the  parties^  and  the  character  and 
evidence  of  the  alleged  fraud  or  mistake: 
Hyer  v.  Morehouse,  20  N.  J.  L.  125;  Rogers 
V.  Van  Nortwick,  87  Wis.  429,  58  N.  W.  757 ; 
Stoudenmire  v.  DeBardelaben,  72  Ala.  302. 
See  Frost  v.  Walls,  93  Me.  412,  45  Atl.  287 ; 
Aaron  v.  Mendel,  78  Ky.  427,  39  Am.  Rep. 
248;  Knight  v.  Hollings,  73  N.  H.  495,  502, 
63  Atl.  38. 

The  appellant  urges  that  the  laches  of  the 
former  ward,  since  his  majority  defeats  his 
right.  We  find  none  of  the  elements  of  laches 
save  lapse  of  time.  We  do  not  discover  that 
the  testimony  of  any  material  witness  or 
other  evidence  has  been  lost,  or  that  there  has 
been  a  change  of  circumstances  affecting  ap- 
pellant of  which  he  can  avail  himself.  Leath- 
ers V.  Stewart,  108  Me.  96,  102,  Ann.  Cas. 
1913B  366,  79  Atl.  16.  While  we  have  not 
found  any  change  in  the  condition  of  the 
sureties  upon  the  bond  of  accoujitant,  as 
urged,  it  is  only  necessary  to  say  that  the 
sureties  are  not  so  directly  interested  in  these 
proceedings  as  to  warrant  the  consideration 
of  this  defense  as,  to  thom.  See  Shaw  v. 
Humphrey,  96  Me.  397,  399,  52  Atl.  798,  90 
Am.  St.  Rep.  349.  Tliat,  if  they  have  a 
remedy  it  is  elsewhere,  see  Clark  y.  Chase,. 
101  Me,  270,  64  Atl.  493. 

Commissions  were  allowed  to  the  amount  of 
$918.35.  This  allowance  is  challenged  by  the 
appellee.  Authorities  are  abundant  that 
where  a  guardian  has  been  guilty  of  wrong 
doing  in  the  management  of  the  estate  of  the 
ward  or  the  latter  has  suffered  by  reason  of 
the  guardian's  neglect  of  duty,  commissions 
will  be  refused.  In  re  Pierce,  68  Vt.  639,  35 
Atl.  546;  Martin  v.  Hann,  32  App.  Div.  602, 
53  N.  Y.  S.  186;  Albert's  Appeal,  128  Pa.  St. 
613,  18  Atl.  347;  Lamb's  Appeal,  58  Pa.  St. 
142.  See  also  Pierce  v.  Preseott,  128  Mass. 
140,  148. 

[124]  The  objection  of  appellant  that  the 
Probate  Court,  having  decreed  the  reopening 
of  the  account,  exceeded  its  powers  in  restat- 
ing it,  does  not  appeal  to  us  as  convincing 
or  well  taken. 

The   entry,  therefore,   must  be 

Decree  of  Probate  Court  alfirmed. 

The  case  is  remanded  to  the  Supreme  Court 
of  Probate  for  the  County  of  Knox  for  fur- 
ther action  in  accordance  with  this  opinion. 
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NOTE. 

Lapse  of  Tiate  as  AlFeetiac  Bisl^t  t« 
Open.  Guardian's  Aooennt  or  Settle- 
ment. 

Generally, 

No  definite  rule  can  be  stated  as  to  what 
lapse  of  time  will  bar  the  setting  aside  or 
opening  of  a  guardian's  account  or  settle- 
ment, the  question  depending  largely  on  the 
circumstances  of  the  particular  case  and  the 
presence  or  absence  of  statutory  regulation 
in  the  jurisdiction  where  the  controversy 
arises.  In  Hyer  t.  Moorehouse,  20  N.  J.  L. 
125,  it  was  held  that  the  lapse  of  time  is 
not  controlling  as  to  the  disposition  of  an 
application  to  open  up  an  account  but  is  to 
be  considered  as  a  circumstance.  The  report- 
ed case  expresses  the  view  generally  prevail- 
ing in  jurisdictions  where  there  is  no  stat- 
utory limitation  as  to  the  time  within  which 
such  an  action  may  be  brought,  viz.,  that  it 
rests  in  judicial  discretion  to  be  exercised 
with  due  consideration  of  the  circumstances 
of  each  particular  case. 

Where  fraud  is  the  basis  of  a  suit  to  vacate 
a  settlement,  time  does  not  begin  to  run 
until  after  the  discovery  of  the  fraud.  Short 
V.  Mathis,  107  Ga.  807,  33  S.  E.  694 ;  Witt  v. 
Bay,  112  la.  110,  83  N.  W.  797;  Kuhn's  Ap- 
peal, 87  Pa.  St  100.  See  also  Bennett  v. 
Bird,  139  Ga.  26,  76  S.  E.  568.  Compare 
Errett  v.  Howert,  78  Ohio  St.  109,  84  N.  E. 
753.  Thus  in  Scoville  v.  Brock,  79  Vt.  449, 
66  Atl.  577,  318  Am.  St.  Rep.  976,  the  court 
said:  ''But  the  defendant  contends  that  any 
right  the  orator  may  have  had  is  barred  by 
the  expiration  of  the  statutory  period  of 
limitation.  The  statute  would  not  begin  to 
run  until  the  influence  of  the  confidential 
relation  had  ceased.  Scoville  v.  Brock,  76 
Vt.  385,  67  Atl.  967.  The  defendant  refers  to 
the  statement  that  the  orator  and  the  defend- 
ant met  but  once  after  the  settlement  and 
had  no  other  communication  by  letter  or 
otherwise,  and  treats  this  as  a  finding  that 
the  influence  of  the  confidential  relation 
ceased  immediately  after  the  termination  of 
the  relation.  But  the  master  finds  that  up 
to  the  spring  of  1902  the  orator  had  not 
known  the  law  as  to  his  rights,  and  had  not 
suspected  that  the  defendant  was  liable  for 
the  losses,  and  had  continued  to  have  perfect 
confidence  in  the  integrity  of  the  defendant, 
and  a  belief  that  he  had  acted  honestly,  prop- 
erly and  legally  as  his  guardian.  Although 
there  were  no  further  personal  relations  to 
keep  up  the  guardian's  direct  influence  upon 
the  ward,  that  influence  continued  to  exist 
in  the  confidence  and  beliefs  generated  by  the 
previous  relation  and  the  manner  of  its  ter- 
mination; and  the  statute  would  not  come 
into  operation  until  something  occurred  to 


raise  a  doubt  as  to  the  guardian's  conduct.'^ 
In  Blake  v.  Wolfe,  106  Ky.  380,  49  S.  W. 
19,  60  S.  W.  2,  20  Ky.  L.  Rep.  1212,  1830^ 
it  was  held  that  while  ordinarily  an  action 
based  on  fraud  to  set  aside  or  reopen  a 
guardian's  account  does  not  accrue  until  the 
discovery  of  the  fraud,  nevertheless  in  no 
event  can  an  action  for  fraud  be  brought 
later  than  ten  years  after  the  ward  arrives  at 
majority.  Compare  Keubler  v.  Taylor,  15 
Ky.  L.  Rep.  (abstract)  334. 

In  Black  v.  Black,  64  Kan.  689,  68  Pac. 
662,  it  was  held  that  actual  notice  of  fraud 
was  not  necessary  but  that  constructive  notice- 
was  suflicient  to  start  the  statute  of  limita- 
tions running.  And  in  Mather  v.  Rogers,  ^ 
la.  292,  68  N.  W.  700,  it  was  held  that  the 
statute  would  not  be  suspended  where  the 
exercise  of  due  diligence  on  the  part  of  the 
ward  would  have  discovered  the  fraud  before 
the  limitation  period  had  expired. 

In  the  case  of  In  re  Sroufe,  74  Wash.  639, 
134  Pac.  471,  under  a  statutory  provision 
requiring  a  ward  to  file  a  petition  to  reopen 
a  guardian's  account,  it  was  held  that  the 
time  did  not  run  against  a  ward  who  did  not 
receive  notice  from  the  guardian  of  his  final 
settlement  and  discharge. 

The  statute  of  limitations  has  been  held  not 
to  run  against  a  ward  before  reaching  his 
majority.  Nicholson  v.  Nicholson,  59  Tex. 
Civ.  App.  357,  125  S.  W.  965. 

Annual  or  temporary  accounts,  it  has  been 
held,  are  subject  to  review  at  any  time  up  to 
final  settlement.  Wallace  v.  Swepston,  74 
Ark.  520,  86  S.  W.  398,  109  Am.  St.  Rep. 
94;  Duckworth  v.  Kirby,  10  Ind.  App.  139, 
37  N.  E.  729;  Blake  v.  Pegram,  101  Mass. 
692;  Blake  v.  Pegram,  109  Mass.  541;  State 
V.  Miller,  44  Mo.  App.  118;  State  v.  Horton,. 
101  Mo.  App.  701,  74  S.  W.  1117. 

In  Durell  v.  Gibson  (Me.)  9  Atl.  353,  which 
was  an  action  by  a  ward  after  the  death 
of  her  guardian  to  set  aside  a  final  account 
made  shortly  after  the  ward  had  attained 
her  majority,  the  court  declared  that  in  the 
absence  of  a  clear  case  of  fraud  or  mistake, 
the  guardian's  account  could  not  be  upset. 
To  substantially  the  same  effect  see  High  v. 
Snedior,  57  Ala.  403. 

In  Hendricks  v.  Huddleston,  5  Smedes  ft 
M.  (Miss.)  422,  it  was  held  that  a  final  ac- 
count passed  on  and  approved  by  the  sur- 
rogate's court  could  not  be  set  aside  at  a 
subsequent  term.  Compare  Rittenberry  v. 
Wharton,  176  Ala.  390,  58  So.  293. 

Particular  Periods. 

A  lapse  of  twenty  years'  time  has  been  held 
to  bar  a  ward  from  an  action  to  open  the 
settlement  of  her  guardian's  account.  Bennett 
V.  Bird,  139  Ga.  25,  76  S.  E.  568,  wherein 
the  court  said:     "But  it  is  said  that  she  wa» 
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a  minor  at  the  time  of  the  settlement.  Her 
exact  age  is  not  disclosed,  but,  as  her  father 
died  in  1869,  she  was  at  least  nineteen  or 
twenty  years  of  age.  Granting  that  the  set- 
tlement did  not  bind  her  on  account  of  her 
minority,  still  she  was  of  such  an  age  as  to 
be  able  to  comprehend  the  significance  of  her 
acts;  and  after  reaching  majority  she  was 
bound  to  avail  herself  of  the  means  of  in- 
formation she  had.  Her  long  delay,  without 
the  exercise  of  the  slightest  diligence,  and 
after  valuable  improvements  have  been  made 
on  the  land,  renders  it  inequitable  for  her 
to  claim  the  right  of  election  at  this  late 
day.  The  facts  of  this  case  are  very  unlike 
those  of  Short  v.  Mathis,  107  Ga.  807,  33  S. 
E.  694,  so  confidently  relied  on  by  the  plain- 
tiff in  error.  In  that  case  the  guardian  col- 
luded with  his  brother-in-law  to  defraud  his 
ward  of  land  to  which  she  had  title.  The 
ward  had  lost  her  right  to  recover  the  land 
when  she  received  information  of  the  fraud, 
and  sued  the  guardian  for  its  value.  Actual 
concealment  of  the  fraud  and  misleading  in- 
formation were  alleged,  which  the  court  held 
was  sufficient  to  excuse  the  delay  in  bringing 
the  suit." 

In  Epes  T.  Williams  (Va.)  27  S.  E.  427, 
wherein  it  appeared  that  eleven  years  after 
the  settlement  of  a  suit  concerning  a  guardi- 
an's account,  action  was  instituted  to  set 
the  same  aside,  the  court  said  that  in  the 
absence  of  fraud  or  misrepresentation  or  con- 
cealment on  the  part  of  the  guardian  the 
settlement  could  not  be  set  aside. 

Where  a  ward  sought  to  set  aside  the  ac- 
count of  his  guardian  seventeen  years  after 
its  approval  by  the  orphans'  court,  and  nine 
years  after  the  ward  had  arrived  at  his  ma- 
jority, it  was  held  that  in  the  absence  of 
very  strong  evidence  showing  error  by  the 
guardian,  the  account  could  not  be  reopened. 
Morganstem  v.  Shuster,  66  Md.  250,  7  Atl. 
687.  To  substantially  the  same  effect  see 
Brown  v.  McWilliams,  29  Ga.  194. 

In  Plant  v.  Fittro,  66  W.  Va.  147,  63  S.  E. 
768,  an  application  by  a  ward  made  nearly 
ten  years  after  the  final  accounting  and 
after  he  had  released  his  guardian  by  a  writ- 
ten instrument  to  that  effect  was  denied. 
The  court  said:  ''There  is  no  evidence  of 
fraud  on  the  part  of  Fittro.  No  suppression 
of  facts.  With  full  knowledge,  and  with  full 
opportunity  and  means  of  information.  Plant 
chose  to  ratify  the  action  of  his  guardian 
by  a  solemn  written  instrument.  Not  that 
only,  but  he  slept  for  nearly  ten  years  ac- 
quiescing in  that  settlement  and  release.  If 
he  did  not  intend  to  stand  to  it,  why  did  he 
let  it  stand  so  long?  Not  only  is  this  the 
case  of  the  lapse  of  a  long  time  before  suit 
to  surcharge  and  falsify  an  official  settle- 
ment, but  superadded  there  is  a  receipt  and 
release  of  nearly  ten  years'  standing  by  a 


party  not  absent,  but  right  on  the  ground,  at 
home.  Even  where  there  is  not  the  circum- 
stance of  such  release,  courts  of  chancery 
do  not  tolerate  long  delay  in  bringing  a  suit 
to  surcharge  and  falsify  settled  accounts.  In 
Bland  v.  Stewart,  35  W.  Va.  518,  we  so  held 
in  the  case  where  suit  was  not  brought  for 
nearly  ten  years,  and  we  quoted  from  Lupton 
V.  Janney,  13  Pet,  381  [10  U.  S.  (L.  ed.)  210], 
that  as  to  such  settlements  suit  'to  impeach 
them  should  be  brought  recenti  facto  witliin 
a  reasonable  time,  and  at  farthest  within  a 
period  prescribed  by  the  statute  of  limitations 
for  actions  at  law  on  matters  of  account,  or 
else  assign  some  ground  of  exception  or  dis- 
ability within  the  analogy  of  the  statute  to 
justify  or  excuse  delay.  Otherwise  it  would 
be  imputed  to  voluntary  laches,  and  relief 
will  not  be  given  by  a  court  of  equity.'  If 
the  limitation  of  the  action  of  account  is  to 
govern,  it  would  be  five  years."  In  Blake  v. 
Wolfe,  105  Ky.  380,  49  S.  W.  19,  50  S.  W. 
2,  20  Ky.  L.  Rep.  1212,  1830,  it  was  held 
that  the  right  of  action  was  barred  in  ten 
years  after  the  ward  arrived  at  majority. 

Nine  years'  delay  was  held  in  Hyer  v. 
Morehouse,  20  N.  J.  L.  125,  not  to  bar  an 
action   to  open  a  guardian's  account. 

After  a  lapse  of  seven  years  from  the  con- 
firmation of  a  guardian's  account,  in  the  ab- 
sence of  a  positive  case  of  fraud  it  has  been 
held  that  the  account  cannot  be  set  aside. 
McAvoy's  Estate,  2  Pa.  Dist.  609;  McAvoy's 
Estate,  5  Pa.  Dist.  164. 

In  Lee*s  Estate,  9  Pa.  Co.  Ct.  655,  six 
years'  delay  after  an  alleged  mistake  or  fraud 
in  the  guardian's  account  was  declared  to 
deprive  the  ward  of  a  right  of  action.  To 
substantially  the  same  effect  see  Black  v. 
Black,  64  Kan.  689,  68  Pac.  662;  Littleton's 
Appeal,  93  Pa.  St.  177. 

Five  years'  delay  after  the  marriage  of  a 
female  ward,  whereby  the  running  of  the  stat- 
ute was  started,  has  been  held  to  bar  an  ac- 
tion to  open  her  guardian's  account.  Read 
v.  Henderson  (Tex.)   57  S.  W.  78. 

It  has  been  said  that  a  settlement  by  a 
ward  with  his  guardian,  where  the  ward  is 
aware  of  all  the  circumstances  connected  with 
the  transaction,  cannot  be  set  aside  there- 
after by  the  ward,  but  that  if  the  settlement 
is  entered  into  under  mistake  or  fraud,  the 
ward  may  apply  to  be  relieved  at  any  time 
within  four  years  thereafter.  Adams  v.  Re- 
viere,  59  Ga.  793.  Compare  Monnin  v.  Be- 
roujon,  51  Ala.  196.  In  Stewart  v.  Robbins, 
27  Tex.  Civ.  App.  188,  65  S.  W.  899,  four 
years  was  declared  to  be  the  statutory  period 
for  the  bringing  of  such  an  action. 

In  some  jurisdictions  statutes  require  an 
action  to  open  a  guardian's  account  to  be 
brought  within  three  years.  Willis  v.  Rice, 
141  Ala.  168,  37  So.  507,  109  Am.  St.  Rep. 
26.    To  the  same  effect  see  Briscoe  v.  John- 
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son,  73  Ind.  573;  Horton  ▼.  Hastings,  128 
Ind.  103,  27  N.  E.  338;  State  v.  Persons,  147 
Ind.  579,  47  N.  E.  17,  62  Am.  St.  Rep.  430; 
State  V.  Petersen,  36  Ind.  App.  269,  75  N.  E. 
602;  Euler  v.  Euler,  55  Ind.  App.  547,  102 
N.  E.  856;  Timberlake  v.  Green,  84  N.  C.  658. 
In  Ohio  an  action  to  open  a  guardian's  ac- 
count must  be  commenced  within  two  years 
after  the  ward  arrives  at  his  majority  and 
it  is  immaterial  when  the  fraud  is  discovered. 
Errett  v.  Howert,  78  Ohio  St.  109,  84  N.  B. 
753, 


STACT 

v.. 

DOLAK  ET  AL. 

Vermont  Supreme  C3ourt-^November  30,  1914. 
88  Ft.  360;  92  All.   4S3. 


WltneBseB     —      Cross-ezaBiinatiom     -p- 
Meanins  of  Unambismoiui  'WritiiMK. 

Where,  in  an  action  for  breach  of  promise 
of  marriage,  the  meaning  of  a  letter  written 
plaintiff  by  defendant's  sister  after  the  ac- 
tion was  commenced,  which  defendant  claimed 
contained  an  offer  of  marriage  communicated 
through  his  sister,  was  too  plain  to  be  mis- 
understood, and  there  was  no  offer  or  claim 
that  plaintiff  gave  it  a  different  interpreta- 
tion, a  question  asked  her  aa  to  what  she 
considered  the  letter  communicated  to  her 
is  properly  excluded. 


In  an  action  for  breach  of  promise  ot  mar- 
riage, where  it  was  not  claimed  and  there 
was  nothing  in  plaintiff's  reply  to  a  letter 
from  defendant's  sister  written  after  the  ac- 
tion was  commenced  and  containing  an  offer 
of  marriage,  from  which  it  could  be  claimed 
that  she  accepted  the  proposal,  a  question 
asked  her  as  to  whether  she  meant  by  ex- 
pressions in  the  letter  to  refuse  the  offer  is 
properly  excluded. 

Unresponsive  Answer  of  'Witness  *-  Re- 
fnsal  to  Strike  Ont. 

In  an  action  for  breach  of  promise  of  mar- 
riage, it  appeared  that  before  mailing  her  re- 
ply to  an  offer  of  marriage  from  defendant, 
made  after  the  action  was  commenced,  plain- 
tiff submitted  the  reply  to  her  counsel,  and 
she  was  asked  why  she  did  so.  She  replied 
that  dc.jndant  had  so  often  promised  to 
marry  her  and  broken  his  word  that  she 
thought  it  best  to  have  his  statement  in 
writing.  Held;  that  her  attitude  and  feelings 
in  the  matter,  whether  calculated  tp  enhance 
or  diminish  damages,  were  material,  and 
hence,  though  the  answer  was  not  exactly 
responsive,  it  was  properly  permitted  to 
stand. 


Breaeb  of  Promise  of  Marriace  *-  Sub- 
sequent Offer  to  Marry. 

Offers  of  marriage,  made  by  defendant  in 
good  faith  after  the  breach  and  after  the 
bringing  of  the  suit,  but  while  his  character, 
condition,  and  circumstances  remained  un- 
changed, are  admissible  in  evidence  in  miti- 
gation of  damages  so  far  as  the  jury  might 
think  they  should  go  in  mitigation,  and  are 
improperly  excluded. 

[See  note  at  end  of  this  case.] 

Same. 

An  offer  to  marry  after  a  breach  of  prom- 
ise to  marry  is  no  bar  to  an  action  for  the 
breach. 

[See  note  at  end  of  this  case.] 

Nature  of  Action  -»  Damaffes. 

Though  an  action  for  breach  of  promise 
of  marriage  is  in  assumpsit-,  the  damages  are 
determined  on  principles  not  applying  in 
ordinary   cases   of  assumpsit. 

Instructions    *-   As    to    Ck>od   Faitli   of 
Parties. 

Where  the  court  gave  defendant's  requested 
instruction  to  find  for  defendant  if  when 
plaintiff  requeisted  defendant  to  marry  her 
she  was  not  willing  to  marry  him,  but*  made 
the  request  for  an  ulterior  purpose,  but 
added  statements  as  to  the  willingness  of 
either  party  to  mar^y  within  a  reasonable 
time  after  the  original  promise  was  made, 
to  which  no  exception  was  taken,  defendant 
cannot  complain  of  what  the  court  said  in 
addition  to  the  requested  instruction. 

ETidence  *-  Explanation  of  Subsequent 
Offer  to  Marry. 

Where  offers  of  marriage  by  defendant  aft- 
er the  commencement  of  the  suit  are  admit- 
ted in  mitigation  of  damages,  defendant '^ 
testimony  that  they  were  made  in  good  faith 
is  not  admissible  to  rebut  the  inference  that 
such  offers  were  an  admission  of  a  previous 
engagement,  as  the  good  faith  of  tlie  offer 
could  not  rebut  any  inferences  proper  to  be 
drawn  therefrom. 

Exceptions  from  Franklin  County  Court: 
Watebman^  Judge. 

Action  for  breach  of  promise  of  marriage. 
Anna  J.  Stacy,  plaintiff,  and  Chas.  L.  Dolan. 
defendant.  Judgment  for  plaintiff.  Defend- 
ant alleges  exceptions.  The  facts  are  stated 
in  the  opinion.    MoDiriED. 

C.  O.  Austin  d  Sons  for  defendant. 
McFeeters  do  McFeeters  and  Rufus  S,  Braum 
for  plaintiff. 

[371]  Harbl'Ton,  J. — This  was  an  action 
of  assumpsit  for  a  breach  of  a  promise  to 
marry.  Trial  by  jury  was  had,  and  verdict 
and  judgment  were  for  the  plaintiff  for  the 
sum  of  six  thousand  two  hundred  dollars. 
The  defendant  excej)ted. 

The  plaintiff's  evidence  tended  to  show  that 
the  parties  engaged  to  marry  each  other  July 
4,  1900,  that  no  date  for  the  marriage  was 
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agreed  upon,  but  that  several  discussions  as 
to  the  matter  of  date  were  had  between  them 
prior  to  December  13,  1913,  and  that  on  the 
last  named  date  the  plaintiff  asked  the  de- 
fendant to  marry  her,  and  that  he  then  told 
her  that  he  had  changed  his  mind  and  then 
refused  to  marry  her.  The  plaintiff  relied 
wholly  on  the  refusal  of  December  13,  1913, 
as  the  breach  of  the  contract.  Two  days 
thereafter  she  caused  this  writ  to  be  made, 
and  after  a  lapse  of  another  two  days,  that 
is  on  December  17,  she  caused  the  writ  to  be 
served  on  the  defendant. 

The  defendant's  evidence  tended  to  show^ 
that  there  was  no  contract  to  marry  between 
him  and  the  plaintiff.  But  the  jury  deter- 
mined  otherwise. 

There  was  no  evidence  that  the  plaintiff 
suffered  in  respect  to  her  health  or  business 
in  consequence  of  the  breach  of  contract,  and 
there  was  no  direct  evidence  that  the  plaintiff 
suffered  mental  anxiety  and  humiliation  in 
consequence  pf  the  [372]  breach  of  promise. 
The  transcript  is  not  referred  to,  and  what 
the  indirect  evidence  may  have  been  we  can- 
not say. 

The  plaintiff  introduced  in  evidence  a  let- 
ter written  to  her  the  day  after  the  service 
of  the  writ,  written  for  the  defendant  by  his 
sister.  This  letter  amounted  to  an  offer  to 
marry  communicated  through  another,  as 
such  an  offer  may  well  be,  and  contained  an 
invitation  from  the  sister  asking  the  plainiiff 
to  spend  Sunday  or  Christmas  with  the  Do- 
lans  in  order  that  the  plaintiff  and  the  de- 
fendant might  quietly  fix  things  to  suit  them- 
selves. The  defendant  offered  to  show  that 
the  offer  of  marriage  in  the  letter  was  made 
in  good  faith  and  that  no  change  had  taken 
place  in  his  health  or  financial  condition  or 
circumstances  that  rendered  this  proposal  of 
marriage  any  less  advantageous  than  it  would 
have  been  if  made  on  the  13th  of  December. 
This  testimony  was  offered  in  mitigation  of 
damages,  if  any  damages  should  be  found. 
The  offer  was  excluded  and  the  defendant 
excepted.  We  defer  consideration  of  this  ex- 
ception. 

The  plaintiff  was  asked  what  she  considered 
that  this  letter  communicated  to  her,  and, 
objection  being  made,  the  question  was  ex- 
cluded, and  an  exception  taken  by  the  de- 
fendant. The  plaintiff  now  says  that  the 
letter  showed  for  itself,  and  we  think  that  its 
meaning  was  too  plain  to  be  misunderstood. 
The  defendant  claimed  that  the  letter  con- 
veyed an  offer  of  marriage,  and  there  was  no 
offer  or  claim  that  the  plaintiff  gave  it  a 
different  interpretation. 

Two  letters  in  reply  to  the  one  already 
referred  to  were  introduced  in  evidence  by 
the  defendant.  One  was  addressed  to  the 
defendant  and  one  to  his  sister. 

llie  letter  to  the  sister  declined  the  invita- 
tion, and  the  plaintiff  was  asked  if  she  meant 
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by  certain  expressions  in  the  letter  to  convey 
to  the  defendant  a  refusal  of  the  proposition 
of  marriage  made  through  the  defendant's 
sister.  The  question  was  excluded  and  an 
exception  was  taken. 

It  was  not  claimed  and  there  was  notliing 
in  the  reply  from  which  it  could  be  olaimcd 
that  she  accepted  the  proposal,  and  so  we 
think  the  offer  was  properly  excluded. 

The  letter  was  in  evidence  without  restric- 
tion, and  whatever  it  disclosed  as  to  her  f(>el- 
ings,  in  consequence  of  the  breach  of  promise, 
was  for  consideration  and  was  not  affected  by 
the  ruling. 

[373]  In  her  letter  to  Mr.  Dolan  the  plain- 
tiff referred  to  her  declination  of  his  sister's 
invitation,  and  said,  *'as  there  would  be  little 
or  no  opportunity  to  talk  over  plans  here, 
write  me."  What  plans  she  referred  to  might 
well  be  a  matter  of  doubt,  but  she  was  not 
asked  about  this  letter. 

Tlie  defendant  offered  to  show  that  after 
the  plaintiff's  reply  to  him,  an  offer  of  mar- 
riage was  communicated  to  the  plaintiff 
through  her  counsel,  and  that,  this  offer  being 
refused,  still  another  offer  was  made  not  long 
after,  and  that  these  offers  were  made  while 
the  defendant's  condition  was  equally  as  ad- 
vantageous as  on  December  13,  1913.  This 
proffered  evidence  was  excluded  and  the  de- 
fendant excepted.  We  will  consider  this  ex- 
ception presently.  Before  mailing  her  reply 
to  the  defendant  the  plaintiff  submitted  it  to 
her  counsel,  and,  that  fact  having  appeared 
from  her  testimony,  she  was  asked  why  she 
did  so.  She  replied  that  the  defendant  had 
so  often  promised  to  marry  her  and  broken 
his  word  that  she  thought  it  best  to  have  his 
statement  in  writing.  An  exception  was  tak- 
en to  the  answer  as  not  responsive.  This 
answer  was  not  strictly  responsive  to  the 
question,  but  her  attitude  and  feelings  in 
the  matter,  whether  calculated  to  enhance  or 
diminish  damages,  were  material,  and  so, 
though  the  statement  was  not  exactly  respon- 
sive, it  was  properly  allowed  to  dtand. 

The  defendant  took  the  witness  stand  in 
his  own  behalf  and  offered  to  show  that  there 
had  been  no  change  in  his  character,  habits, 
or  condition  after  the  alleged  breach  of  prom- 
ise and  that  his  subsequent  offers  of  marriage 
were  made  in  good  faith.  This  offer  was  ex- 
cluded, and  the  defendant  excepted. 

We  here  consider  this  exception  and  the 
others  heretofore  noted  which  depend  upon 
the  question  of  whether,  after  a  breach  of 
promise  to  marry  and  suit  brought,  a  subse- 
quent offer,  made  in  good  faith  and  while 
the  plaintiff's  character,  condition,  and  cir- 
cumstances remain  unchanged,  should  be  re- 
ceived in  evidence  in  mitigation  of  damages 
so  far  as,'  in  all  the  circumstances,  the  jury 
may  think  it  should  go  in  mitigation. 

It  is  well  settled  tliat  an  oi^er  to  marry 
after   a  breach  of  promise  to  marry   is  no 
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bar  to  the  action,  but  in  Kurtz  y.  Frank,  76 
Ind.  594,  40  Am.  Rep.  275,  where  it  was  so 
held,  it  was  said  that  how  far  such  an  offer 
may  go  in  mitigation  of  damages  must  be 
left  in  each  case  to  the  jury,  or  to  the  court 
trying  the  [374]  cause.  In  this  case  the 
offer  referred  to  was  before  suit  brought. 

But  in  Kelly  v.  Renfro,  9  Ala.  325,  44  Am. 
Dec.  441,  it  was  held  that  an  honest  offer 
to  marry,  after  suit  brought  for  a  breach  of 
promise  to  marry,  was  for  the  consideration 
of  the  jury  upon  the  question  of  damages. 
In  Bennett  v.  Beam,  42  Mich.  346,  36  Am. 
Rep.  442,  4  N.  W.  8,  the  contrary  was  held, 
and  the  case  last  cited  is  followed  in  Heasley 
V.  Nichols,  38  Wash.  485,  80  Pac.  769,  and 
in  Kendall  v.  Dunn,  71  W.  Va.  262,  76  S.  E. 
454,  43  L.R.A.(N.S.)  556.  In  Bennett  v. 
Beam,  the  reasoning  is  that  under  a  promise 
of  marriage  a  man  may  so  conduct  himself 
that  "any  woman  with  even  a  spark  of  virtue 
or  sensibility  would  shrink  from  his  polluted 
touch,''  and  that  so  it  would  not  do  to  admit 
a  subsequent  offer  of  marriage  in  mitigation 
of  damages  in  any  case.  The  fallacy  of  the 
reasoning  is  shown  in  McCarty  v.  Heryford, 
125  Fed.  46,  and  is  obvious.  It  was  wisely 
said,  in  substance,  by  Lord  Mansfield  that 
one  trouble  with  the  law  of  evidence  was  ow- 
ing to  the  turning  of  particular  cases  into 
general  rules.  Crook  v.  Dowling,  3  Dougl. 
(Kng.)   76,  77,  26  E.  0.  L.  38. 

When  we  consider  that  an  engagement  to 
marry  is  sometimes  broken  by  a  woman  as 
well  as  by  a  man,  and  that,  in  theory,  an 
action  lies  in  either  case,  we  are  perhaps  the 
more  sensible  of  the  injustice  and  impropriety 
of  treating  the  delinquent  in  every  case  as 
a  loathsome  and  polluted  being. 

The  exclusion  of  evidence  relating  to  the 
offers  of  marriage  subsequent  to  the  breach 
of  promise  declared  on  was  error.  The  jury 
were  entitled  to  consider  it  on  the  question 
of  damages  and  to  give  it  such  weight,  much 
or  little,  as,  in  all  the  circumstances  developed 
in  the  case,  they  might  think  it  ought  to 
have. 

Though  the  action  is  assumpsit  damages 
are  determined  on  principles  which  do  not 
apply  in  ordinary  cases  of  assumpsit. 

The  court  substantially  complied  with  a 
request  from  the  defendant  to  the  effect  that 
though  on  December  13,  the  defendant  refused 
to  marry  the  plaintiff,  nevertheless,  if  she 
was  not  then  willing  to  marry  him  and  then 
made  a  request  of  him,  as  stated  at  the  out- 
set, but  for  an  ulterior  purpose,  the  plaintiff 
could  not  recover. 

The  court  then  added  some  statements  as 
to  the  willingness  of  either  party  to  marry 
within  a  reasonable  time  after  the  original 
promise  was  made,  if  one  was<  made.  Later 
in  considering  [375]  the  question  of  damages 
the  court  'made  it  clear  that  the  breach  if 


there  was  one  was  on  December  13,  1913. 
There  was  an  exception  to  the  failure  of  the 
court  to  comply  with  the  plaintiff's  request, 
but  no  exception  to  the  charge  as  given. 
What  the  court  said  that  went  beyond  the 
request  is  complained  of,  but  the  foundation 
for  the  complaint  was  not  laid  by  an  excep- 
tion. Besides,  the  charge  as  a  whole  was  not 
open  to  just  exception  in  respect  to  the  mat- 
ter complained  of. 

The  defendant  offered  to  show  that  his 
proposal  of  marriage  after  suit  brought, 
made  through  his  sister,  was  made  in  good 
faith  with  the  intention  and  desire  on  his 
part  to  marry  and  that  his  character  and 
condition  remained  unchanged,  in  order  to 
rebut  the  inference  that  this  after  proposal 
was  an  admission  of  a  previous  engagement. 
This  question  is  presented  by  a  ruling  of  the 
court.  But  the  good  faith  of  the  offer  could 
not  rebut  any  inferences  proper  to  be  drawn 
from  it.  Wliether  the  offer  was  in  such  terms 
that  it  tended  inferentially  to  show  the  ad- 
mission suggested  is  a  question  not  before 
us. 

We  find  no  error  except  such  as  relates  to 
the  question  of  damages. 

Judgment  affirmed  except  as  to  damages; 
but  as  to  those  reversed.    Cause  remanded. 


NOTE. 
> 

EIFeot  of  OlFer  lij  Defendant  to 
FlalntiC    on    Action    for 
Promise  of  MnrriaBO, 


Breaok    of 


The  present  note  purports  to  review  the 
recent  cases  discussing  the  effect  of  an  offer 
of  marriage  by  the  defendant  in  an  action 
for  a  breach  of  promise.  The  earlier  cases 
are  collected  in  the  notes  to  ConnoUv  v.  Bol- 
linger,  20  Ann.  Cas.  1350,  and  Shackleford 
y.  Hamilton,  40  Am.  St.  Rep.  166. 

The  reported  case  conforms  to  the  well- 
settled  rule  that  it  is  no  defense  to  an  action 
for  breach  of  a  promise  to  marry  that  the 
defendant,  after  the  contract  to  marry  had 
been  terminated  by  his  breach  thereof,  offered 
to  marry  the  plaintiff,  and  the  plaintiff  re- 
fused to  accept  that  offer.  To  the  saone  effect 
see  Chapman  v.  Brown,  192  Mo.  App.  78,  179 
S.  W.  774;  Corduan  v.  McCloud,  87  N.  J.  L. 
143,  93  Atl.  724,  726,  L.R.A.1915D  1190: 
Kendall  v.  Dunn,  71  W.  Va,  262,  2ti6,  76 
S.  E.  454,  43  L.R.A.(N.S.)  556.  In  Corduan 
v.  McCloud,  supra,  the  court  said:  "Defend- 
ant's offer  of  marriage  after  breach  is,  as  a 
rule,  no  defense.  5  Cyc.  1004.  In  Hoiloway 
v.  Griffith,  32  la.  409,  it  was  held:  'An  offer 
on  the  part  of  the  defendant  to  fulfil  the 
marriage  contract  after  a  refusal,  or  a  con- 
tinuance of  the  offer  in  open  court  upon  the 
trial,  on  condition  that  plaintiff  would  dis- 
miss the  suit,  should  not  be  regarded  by  the 
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jury  either  as  a  defense  or  in  mitigation  of 
damages.'    Tiie  condition  of  the  renewed  offer 
of  marriage  in  the  Holloway  case  'that  the 
plaintifT  dismiss  the  suit'  could  have  no  par- 
ticular effect      If  the  offer  were  made  with- 
out any  such  condition,  the  result  would  be 
the  same,  for,  if  accepted,  the  suit  would'  at 
least  have  to  be  continued  to  enable  the  cere- 
mony to  be  performed,  and  if  it  were,  then 
of  course  the  action   would  abate;    and,   if 
rejected,  the  defendant  would  have  any  ad- 
vantage  that   might   flow    from   his   having 
made  it.    We  hold  that  an  offer  on  the  part 
of  a  defendant  to  fulfil  the  promise  of  mar- 
riage after  his  refusal  to  do  so,  or  a  renewed 
offer  in  his  answer  or  in  open  court,  is  not 
a  defense  unless  it  is  made  bona  fide,  and 
unless,  also,  the  plaintiff  has  not  signified 
an  intention  to  regard  the  contract  as  at  an 
end.     These  are  questions  of  fact  and  are 
for  the  jury.*'     And  in  Chapman  ▼.  Brown, 
192  Mo.  App.  78,  179  S.  W.  774,  it  was  said : 
"We  do  not  approve  the  contention  that  de- 
fendant's offer  to  marry  plaintiff,  made  after 
his  breach  of  the  contract  and  after  liis  suit 
was  brought,  constitutes  a  good  defense  to 
the  action.    There  may  be  circumstances  un- 
der which  a  bona  bide  offer  to  marry,  follow- 
ing an  undue  delay  in  the  performance  of  the 
promise  but  before  the  promisee  has  signified 
her  intention  to  end  the  matter,  will  be  treat- 
ed  as    a    substantial    compliance    with    the 
promisor's  contractual  obligation.     (Kelly  v. 
Renfro,  9  Ala.  325.)      But  this  is  not  that 
kind   of  case,   and   the   court  was   right   in 
instructing  the  jury  to  give  no  effect  to  de- 
fendant's offers,  if  they  believed  they  were 
'not  made  in  good  faith  but  to  avoid  this 
suit.'    The  general  rule  is  that  a  breach  of 
promise  of  marriage,  as  a  breach  of  any  other 
contract,   gives   an    instant   right   of   action 
and  an  offer  of  defendant  to  fulfil  his  promise 
made  after  suit  is  brought  by  the  promisee 
should  be  disregarded  by  the  jury,  either  as 
a  defense  or  in  mitigation  of  damages.    (Wa- 
necek  v.  Kratky  [69  Neb.  770]  66  L.R.A.  798; 
Holloway  v.   Griffith,   32   la.  409;    Kurtz  v. 
Frank,  76  Ind.  I.  c.  596;  4  Am.  &  £ng.  Enc. 
of  Uw  (2d.  ed.)  895.)", 

But  in  Falk  v.  Burke,  93  Kan.  93,  143 
Pac.  498,  L.R.A.1915B  279,  it  was  held  that 
a  subsequent  bona  fide  offer  of  marriage,  made 
before  the  plaintiff  signified  her  intention  of 
treating  the  original  contract  at  an  end  was 
a  good  defense.  The  court  said:  "In  the 
present  case  the  undisputed  evidence  is  that 
the  plaintiff  did  not  elect  to  treat  the  con- 
tract as  broken  and  to  sue  for  damages,  but, 
on  the  contrary,  saw  fit  to  waive  the  breach 
occurring  on  the  25th  of  September,  and  to 
enter  into  furtlier  negotiations  for  a  mar- 
riage at  a  subsequent  date.  In  Kelly  v. 
Renfro,  9  Ala.  325,  44  Am.  Dec.  441,  it  was 
held  that  an  omission  to  marry  upon  a  par- 


ticular day  is  not  a  breach  of  an  engagement 
of  marriage;  that  the  contract  necessarily 
continues  in  force  until  the  one  or  the  other 
of  the  parties,  by  conduct  or  words,  evinces 
that  he  or  she  is  unwilling  to  proceed  to  the 
ordinary  result,  and  that  a  bona  fide  offer 
to  marry  is  full  defense  to  action  for  a  breach 
of  promise  to  marry,  where  it  is  made  before 
the  female  has  signified  her  intention  to  end 
the  matter,  although  the  defendant  may  have 
been  guilty  of  conduct  that  would  warrant 
the  plaintiff  in  considering  the  engagement 
at  an  end.  In  the  opinion  it  was  said:  'In 
the  present  case,  it  cannot  be  doubted,  the 
lady  was  entirely  warranted  in  considering 
the  engagement  aa  terminated  so  soon  as  the 
note  of  her  suitor  was  communicated  to  her; 
but  until  she  manifested  her  intention  to  con- 
sider it  in  that  light,  it  cannot  be  construed 
into  a  refusal  to  marry.  In  our  judgment, 
if  the  defendant  afterwards,  in  good  faith, 
proposed  to  proceed  to  consummate  the  con- 
tract with  her,  in  a  reasonable  time,  be  can 
in  no  sense  be  said  to  have  refused  to  marry 
the  plaintiff.  We  do  not  wish  to  be  under- 
stood as  asserting  the  law  will  tolerate  that 
a  man  may  trifle  with  the  affections  and  feel- 
ings of  a  virtuous  female,  and  afterwards 
avoid  the  consequences  of  his  unhimiianity  by 
a  simulated  offer  to  marry;  but  if  the  offer 
is  made  bona  fide,  and  before  the  female  has 
signified  her  determination  to  end  the  matter, 
such  an  offer  is  a  full  defense  to  a  suit  for 
breach  of  the  contract.  This  seems  to  be 
the  result  of  the  decision  in  Southard  v. 
Rexford,  6  Cowen  264.'" 

It  has  been  held  in  some  recent  cases  that 
an  offer  by  the  defendant  to  fulfil  the  mar- 
riage contract  after  a  refusal  should  not  be 
considered  in  mitigation  of  damages.     Chap- 
man V.  Brown,  192  Mo.  App.  78,  179  8.  W. 
774;  Corduan  v.  McCloud,  87  N.  J.  L.  143,  93 
Atl.  724,  726,  L.R.A.  1915D  1190.     In  Ken- 
dall V.  Dunn,  71  W.  Va.  262,  266,  76  S.  E. 
454,  43  L.R.A.(N.S.)   556,  a  distinction  was 
drawn  between  an  offer  made  before  the  bring- 
ing of  the  action  and  one  made  thereafter. 
The  court  said:     "The  jury  were  told  that 
an   offer  to   renew  and   perform  would  not 
mitigate  the  damages  if  made  after  the  suit 
was   brought.     Were   not   the   jury   thereby 
virtually  told  that  mitigation  could  be  con- 
sidered as  to  an  offer  made  before  the  suit 
was  brought?     The  instruction  in  effect  told 
them  that  mitigation  of  damages  on  account 
of  an  offer  to  renew  and  perform  was  limited 
to  such  an  offer  made  before  the  suit  was 
instituted.     It  did  not  totally  bar  a  consid- 
eration of  mitigation  of  damages  on  account 
of  such   an   offer,  as   is  contended. 
Then  was  the  instruction  sound  in  law?    We 
may  readily  approve  it  in  that  regard  except 
as  to  the  proposition  that  an  offer  to  marry 
subsequent  to  the  breach  but  after   suit  is 
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brought  is  not  ground  to  mitigate  the  dam- 
ages.    As  we  have  stated,  this  indirectly  as- 
serts that  damages  may  be  mitigated  by  au 
oHer  before  suit  is  brought.     May  the  dam- 
ages be  mitigated  by  an  offer  to  renew  and 
perform?     And  if  so,  is  mitigation  on  this 
score  limited  to  such  an  offer  made  before 
the  bringing  of  the  suit?     An  eminent  au- 
thority  says:      'An  offer   of   the   defendant, 
after  breach,  to  marry  the  plaintiff  may  be 
shown  as  bearing  on  the  amount  of  damages. 
This  is  perhaps  not  properly  mitigation  of 
damages.    .    .    .    Under  certain  circumstances 
the    offer    will    not    mitigate   the   damages; 
as    where    the    defendant    by    his    miscon- 
duct has  made  an  acceptance  of  the  offer  im- 
possible.'   2  Segdwick  on  Damages,  sec.  641c. 
Another  says:     *It  is  doubtful  if  any  hard- 
and-fast  rule  can  be  laid  down  on  this  propo- 
sition.    The  facts  and  circumstances  of  the 
whole  case  will  determine  whether  such  evi- 
dence is  to  be  received  or  rejected.'    3  Suther- 
land on  Damages   (Third  Edition)    sec.  900. 
ThRt  which  the  Indiana  court  has  written  is 
quite  pertinent.    .    .    .    How  far  such  an  of- 
fer to  renew  and  perform  the  broken  engage- 
ment may  go  in  mitigation  of  damages,  must 
be  left  in  each  case  to  the  jury,  or  to  the 
court    trying   the    case.*      Kurta    v.    Frank, 
supra.     The   decision   from    which   we   have 
just  quoted  deals  with  a  case  in  which  the 
offer  to  renew  and  perform  was  made  before 
suit  brought.    Indeed,  the  only  case  we  have 
observed  that  sanctions  mitigation  for  such 
an  offer  after  suit  is  Kelly  v.  Renfro,  9  Ala. 
325.    Strong  reasons  against  permitting  proof 
of  such  an  offer  after  suit   is  brought  are 
found  in  Bennett  v.  Beam,  42  Mich.  346.    We 
conclude  that  the  jury  may,  when  the  cir- 
cumstances warrant,  take  into  consideration 
in  assessing  the  damages  proof  of  an  offer  to 
renew  and  perform  made  prior  to  the  begin^ 
ning  of  a  suit  on  the  breach.    But  we  cannot 
sanction   the  mitigating  of  damages   by  an 
offer  to  renew  and  perform  after  suit  brought. 
It  is  clearly  against  the  well-established  gen- 
eral principles  that  evidence  of  facts  occurring 
after  the  beginning  of  suit  cannot  be  given 
in    aggravation    or    mitigation    of    damages. 
Greenleef  v.  McCoUey,  14  N.  H.  303;  Miller 
V.  Hayes,  34  la.  496.    In  a  breach  of  premise 
case.  Judge  Lucas  referred  to  this  principle, 
saying:     *The  general  rule,  however,  in  all 
such  cases,  is  that  no  evidence  can  be  given 
of  any  fact  having  a  tendency  to  aggravate  or 
diminish   the   damages,   which   has   occurred 
after  the  commencement  of  the  suit.'     Dent 
V.  Pickens,  34  W.  Va.  240." 

On  the  other  hand  the  reported  case  holds 
that  a  bona  fide  offer  of  marriage  made  sub- 
sequent to  the  bringing  of  suit  should  be 
submitted  to  the  jury  in  mitigation  of  dam- 
ages. 


V. 

STATE. 
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Laxcenj  *—  Indictment  SnAolent* 

An  indictment  charging  that  defendant  and 
others  did  unlawfully  and  feloniously  take, 
steal,  and  carry  away,  of  the  personal  goods 
and  chattels  of  a  railroad  company,  bailee, 
4,500  pounds  of  clover  seed,  of  the  aggregate 
value  of  $600,  sufficiently  charges  grand 
larceny. 
Criminal    I«aw   —  Evidenoe   <—   Former 

Teatimonj  of  Absent  'Witneaa. 

The  party  offering  the  testimony  of  wit- 
nesses who  testified  at  a  former  trial  of  a 
criminal  case  has  the  burden  of  showing  af- 
firmatively all  the  facts  necessary  to  brinir 
the  evidence  within  the  exception  to  the  rule 
of  exclusion. 

[See  note  at  end  of  this  case.] 

Same. 

Testimony  given  at  a  former  trial  is  ad- 
missible at  a  subsequent  trial  of  a  criminal 
case  only  when  necessary  to  prevent  the  oiifi- 
carriage  of  justice. 

[See  note  at  end  of  this  case.] 

Same. 

The  question  whether  the  admission  of  tes- 
timony given  at  a  former  trial  is  necessary 
to  prevent  the  miscarriage  of  justice  is  ad- 
dressed to  the  sound  discretion  of  the  court 
and  is  reviewable  only  for  abuse  of  such  dis- 
cretion. 

[See  note  at  end  of  this  case.] 

Same* 

The  showing  that  witnessed  who  testified 
at  a  former  trial  of  a  criminal  case  were 
nonresidents  at  that  time  and  had  been  ever 
since,  tliat  the  prosecuting  attorney  knew 
where  they  were  residing,  but  the  only  effort 
made  to  prpcure  their  attendance  was  the 
issuance  of  subpoenas,  that  the  deposition  of 
one  of  the  witnesses  was  taken  with  the  de- 
fendant's consent,  but  no  effort  was  made 
to  procure  the  deposition  of  the  others,  and 
no  showing  was  made  that  the  testimony  of 
such  witnesses  was  necessary,  or  that  it 
could  not  be  readily  procured  through  other 
witnesses,  was  not  a  sufficient  showing  to 
authorize  the  court,  in  the  exercise  of  it^ 
discretion,  to  admit  the  former  testimony  of 
such  witnesses. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule  excluding  the  testimony  given  by 
a  witness  at  a  former  trial,  if  the  deposition 
could  have  been  taken,  is  more  strict  in  crim- 
inal til  an  in  civil  cases. 

[See  note  at  end  of  this  case.] 
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Arsnnieat  of  Counsel  •—  Curing  Misoon* 
dnct  —  Instruction  Held  Inadequate* 

The  prosecuting  attorney  in  his  closing 
Argument  read  to  the  jury  certain  testimony 
which  had  been  stricken  by  the  court.  Upon 
objection,  the  prosecutor  insisted  that  he  was 
reading  from  the  record  of  the  official  ste- 
nographer, and  that  the  evidence  was  not 
stricken,  and  the  court  overruled  the  objec- 
tion. The  court  also  refused  an  instruction 
that  the  evidence  had  been  stricken,  and  that 
the  jury  should  not  consider  it  or  the  re- 
marks by  the  prosecutor,  and,  instead, 
«h.irged  that  it  appeared  from  the  record 
that  the  evidence  had  been  stricken  out  and 
they  should  therefore  disregard  it,  adding 
that  the  reference  by  the  counsel  for  the 
defendant  to  the  fact  that  the  evid^ice  was 
not  furnished  by  the  state  was  also  with- 
drawn from  the  jury.  Held,  that  the  in- 
struction given  was  too  vague  and  uncertain, 
that  the  defendant  was  entitled  to  an  em- 
phatic instructioh  that  the  jury  should  dis- 
regard the  evidence,  and  the  remark  by  the 
counsel  thereon  and  the  court's  action  in  the 
matter  constituted  reversible  error. 

Appeal  from  Circuit  Court,  Howard 
county:     PUBDUM,  Judge. 

Criminal  action.  Benjamin  Levi  convicted 
of  grand  larceny  and  appeals.  The  facts  are 
stated  in  the  opinion.    Revebskd. 

McConnell  d  Stuart^  Loveland  d  Bollettf 
Albert  Ward  and  Bell,  Kirkpatrick  d  Voorhis 
for  appellant. 

Thomas  M.  Honan,  Thomaa  H.  Branaman, 
Conrad  Wolf,  Coof  d  Andrews  and  Frank  D, 
Butler  for  appellee. 

[189]  Sfenceb,  J. — Appellant  was  charged, 
jointly  with  five  others,  with  burglary  and 
^and  larceny.  The  first  trial,  held  in  the 
Miami  Circuit  Court,  resulted  in  a  mistrial 
by  reason  of  the  failure  of  the  jury  to  agree, 
and  the  cause  was  [190]  thereupon  venued 
to  tlie  Howard  Circuit  Court,  where,  in  De- 
cember, 1912,  appellant  was  convicted  of 
grand  larceny.  Over  a  motion  for  a  new  trial, 
he  was  sentenced  by  the  court  to  serve  a 
term  in  prison  and  from  such  judgment  this 
appeal  is  prosecuted. 

The  first  error  assigned  is  that  the  court 
orred  in  overruling  the  motion  to  quash  the 
indictment.  The  count  on  which  appellant 
was  convicted,  and  as  to  which  such  motion 
is  here  presented,  is  as  follows :  '^The  Grand 
Jury  of  the  County  of  Miami,  in  the  State  of 
Indiana,  for  a  further  and  second  count  here- 
in, upon  their  oath  do  present,  that  one  Frank 
Revis,  Bert  Gay,  Thereon  E:  Weaver,  Bert 
Snoke,  I^etclier  Revis  and  Benjamin  Levi  did, 
on  the  16th  day  of  January,  1911,  at  the 
County  of  Miami,  and  State  of  Indiana,  then 
and  there  unlawfully  and  feloniously  take, 
fiteal  and  carry  away  of  the  personal  goods 


and  chattels  oi  the  Wabash  Railroad  Com- 
pany, bailee,  four  thousand  five  hundred 
pounds  of  clover  seed,  then  and  there  of  the 
aggregate  Value  of  six  hundred  dollars.  All 
of  which  the  said  Grand  Jury  do  present  is 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  State  of  Indiana." 
This  indictment  wfis  properly  signed  and  is  a 
good  and  sufficient  charge  of  grand  larceny. 

It  is  next  contended  that  the  court  erred 
in  permitting  the  witness  Vally  D.  Condo,  as 
the  stenographer  who  reported  the  evidence 
in  the  former  trial,  to  read  from  her  short- 
hand notes  to  the  jury  the  testimony  given 
in  such  former  trial  by  four  witnesses,  M.  T. 
Driscoll,  Charles  A.  StaufTer,  Charles  Clark 
and  Charles  Pitzer.  The  preliminary  hearing 
by  the  court  as  to  the  admissibility  of  such 
evidence  shows  tliat,  on  the  direction  of  the 
prosecuting  attorney,  a  subpoena  was  issued 
to  the  sheriffs  of  Miami  and  Howard  counties 
for  such  witnesses  on  November  11,  1912; 
that  M.  T.  Drisooll  and  Charles  A.  Stauffer 
were  residents  of  .  Griggsville,  Illinois,  and 
nonresidents  of  Indiana;  [191]  that  the  prose- 
cuting attorney  knew  they  were  not  in  the 
State  and  were  nonresidents  of  the  State 
when  such  subpoena  was  issued;  that  they 
had  been  present  and  testified  at  the  former 
trial  in  June,  1912,  and  had  not  been  in  the 
State  since  that  time;  that  they  were  em- 
ployed by  the  Wabash  Railroad  Company  at 
Griggsville,  Illinois,  as  local  freight  agent 
and  assistant  local  freight  agent  respectively ; 
that  they  were  the  same  persons  named  in 
the  subpoena;  that  the  deposition  of  the 
witness  Driscoll  was  taken  at  Griggsville, 
Illinois,  on  May  31,  1912,  after  the  defendant 
had. filed  his  written  consent  for  the  State 
to  take  depositions  of  witnesses.  It  further 
appears  that  the  witnesses  Clark  and  Pitzer 
testified  at  the  trial  in  June,  1912;  that  they 
resided  in  Toledo,  Ohio;  that  the  representa- 
tives of  the  State  knew  their  addresses  and 
knew  that  they  were  not  in  Indiana  wl^en 
the  subpoena  was  issued.  There  was  no 
showing  that  any  effort  was  made  to  secure 
the  attendance  of  such  witnesses  other  than 
by  the  issuance  of  the  subpoena,  which  was 
returned  with  the  endorsement  "not  found." 
No  effort  was  made  to  take  their  depositions 
for  the  second  trial  and  no  showing  was  made 
that  their  evidence  was  necessary  or  that 
it  was  exclusive  and  not  to  be  procured  readi- 
ly through  other  witnesses. 

Appellant  seriously  insists  that  under  the 
provisions  of  Art.  1,  §  13,  of  our  Constitution 
he  had  a  right  to  "meet  the  witnesses  face  to 
fac^.^'  Appellee  concedes  this  as  a  general 
proposition  but  contends  that  the  evidence  in 
question  was  properly  admitted  under  an 
exception  to  the  general  rule  of  law  which 
excludes  what  is  termed  "hearsay  evidence." 
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From  an  analysis  of  the  following  cases  it 
seems  that  it  is  incumbent  on  the  party  offer- 
ing such  testimony  to  show  affirmatively  the 
existence  of  all  facts  necessary  to  bring  the 
secondary  evidence  clearly  within  the  excep- 
tion, and  unless  this  is  done  the  evidence 
should  be  excluded.  Wabash  R.  Go.  v.  Miller 
(1902)  168  Ind.  174,  177,  61  N.  E.  1005; 
Sage  V.  State  (1891)  127  Ind.  15,  26  N.  E. 
667;  Bass  v.  [192]  State  (1894)  136  Ind. 
166,  36  N.  E.  124;  Wilson  v.  State  (1911) 
176  Ind.  458,  465,  93  N.  E.  609;  State  v. 
Heffernan  (1908)  22  S.  D.  613,  118  N.  W. 
1027;  note  in  25  L.R.A.(N.S.)  888,  and  cases 
cited.  We  are  not  unmindful  of  the  cases 
which  seem  to  hold  that  where,  on  a  former 
trial,  the  defendant  has  been  afforded  an  op- 
portunity to  confront  and  cross-examine  the 
witnesses,  whose  evidence  is  offered  to  be 
reproduced,  this  satisfies  the  constitutional 
guaranty  that  a  person  accused  of  a  crime 
shall  have  an  opportunity  to  meet  the  wit- 
nesses face  to  face;  also,  that  the  admission 
of  such  evidence  is  not  limited  to  instances 
where  the  witness  whose  former  evidence  is 
offered,  has  since  died  or  become  insane,  but 
extends  also  to  the  former  testimony  of  wit- 
nesses who  are  permanently  or  indefinitely 
absent  from  the  State  and  beyond  the  juris- 
diction of  the  court  in  which  the  case  is  pend- 
ing. Wilson  V.  State,  supra;  State  v.  Nelson 
(1904)  68  Kan.  566,  75  Pac.  505,  1  Ann. 
Gas.  468;  Hobbs  v.  State  (1908)  53  Tex. 
Grim.  71,  112  S.  W.  308;  Jacobi  v.  State 
( 1901 )  133  Ala.  1,  32  So.  158.  The  real  basis 
for  the  admission  of  such  testimony  is  to 
prevent  the  miscarriage  of  justice  where  the 
circumstances  of  the  case  have  made  it  un- 
reasonable and  unfair  to  exclude  the  same. 
Thus,  the  death  or  insanity  of  the  former 
witness,  the  absolute  impossibility  of  secur- 
ing his  presence,  his  absence  by  procurement 
of  the  defendant,  or  such  nonresidence  as 
will  preclude  the  taking  of  his  deposition, 
will  furnish  proper  grounds  for  the  admission 
of  his  former  testimony.  The  question  of  the 
necessity  of  such  admission  to  prevent  a  mis- 
carriage of  justice,  is  addressed  to  the  sound 
legal  discretion  of  the  trial  court  and  only 
the  abuse  of  such  discretion  can  be  presented 
to  a  court  of  review.  In  this  case,  appellee 
and  the  absent  witnesses  were  in  no  different 
position  at  the  second  trial  than  when  the 
case  was  tried  in  June,  1912.  Nothing  is 
shown  to  have  occurred  that  made  necessary 
the  introduction  of  such  secondary  or  hear- 
say evidence  and  it  does  not  appear  that  it 
was  either  impracticable  or  impossible  [193] 
to  secure  the  attendance  of  such  witnesses. 
No  reason  is  presented  why  their  depositions 
eould  not  have  been  taken  and  used.  The  is- 
suance of  the  subpoenas  to  the  sheriffs  of 
Howard  and  Miami  counties  under  the  direc- 
tion of  the  representative  of  the  State,  when 


he  knew  that  the  witnesses  were  in  neither 
of  said  counties  and  that  the  return  would 
show  that  they  could  not  be  found,  was  a 
useless  and  unnecessary  act  and  can  hardly 
be  said  to  be  a  good  faith  effort  to  secure 
their  presence  at  the  trial.  It  can  be  ex- 
plained only  on  the  ground  that  appellee  was 
preparing  to  make  a  showing  of  what  it  con- 
sidered to  be  diligence,  as  a  basis  for  the 
introduction  of  the  former  testimony  of  such 
witnesses  at  this  trial  on  the  ground  that 
they  were  out  of  the  jurisdiction  of  th(^ 
court.  It  seems  to  us  that  had  the  same  en- 
ergy and  diligence  been  exercised  in  an  effort 
to  secure  the  attendance  of  such  witnesses 
at  the  trial  or  to  have  taken  their  depositions 
(where  the  defendant  had  properly  consented 
to  the  taking  of  the  same),  this  question 
would  not  have  arisen.  If  the  whereabouts  of 
the  witness  are  known  and  his  deposition 
could  have  taken,  the  former  testimony  is 
inadmissible,  and  in  criminal  cases  this  rule 
is  stricter  than  in  civil  cases.  Jones,  Evi- 
dence (2d  ed.)  §  342  (6) ;  Gastrell  v.  Phillips 
(1886)  64  Miss.  473,  1  So.  729;  Gerhauser 
V.  North  British,  etc.  Ins.  Go.  (1871)  7  Nev. 
174;   State  v.  Heffernan,  supra. 

As  said  in  Underhill,  Grim.  Ev.  (2d  ed.) 
§  262:  ''It  was  formerly  doubted,  even  in 
civil  cases,  whether  the  testimony  of  a  living 
witness  who  was  absent  merely  would  be 
received  in  trial.  Though  the  authorities 
sustain  the  rule  by  which  in  civil  suits  the 
testimony  of  an  absent  witness  is  received 
not  only  in  case  of  death,  but  where  he  is 
incompetent  by  insanity  or  illness,  or  mere 
absence,  the  criminal  courts  always  hesitate* 
in  the  absence  of  a  permissive  or  mandatory 
statute,  ta  admit  such  evidence  unless  the 
death  or  insanity  of  thei  witness  is  sho¥m. 
The  mere  [194]  fact  that  the  witness  is  sick 
or  out  of  the  jurisdiction,  or  that  his  where- 
abouts are  unknown  so  that  he  cannot  be 
reached  by  a  subpoena,  is  not  enough.  The 
authorities  are  not  wholly  harmonious,  though 
usually  now,  by  statute,  such  evidence  is 
admissible."  We  have  no  such  statute  in  this 
State. 

As  to  diligence  in  procuring  the  attendance 
of  witnesses,  it  is  said  in  1  Wharton,  Grim. 
Ev.  (10th  ed.)  §  229:  "While  it  is  difficult 
to  frame  a  rule  stating  the  kind  and  degree  of 
proof  that  should  be  made  as  to  the  absence 
of  a  witness,  inasmuch  as  such  proof  is  ad- 
dressed to  the  court,  on  principle,  the  fact 
of  and  the  cause  of  the  absence  of  the  wit- 
ness may  be  shown,  like  any  other  fact,  by 
any  evidence  satisfactory  to  the  court,  and 
the  nature  of  the  diligence  used  should  be 
judged  from  the  circumstances  of  each  case. 
Mere  absence  from  the  jurisdiction  of  the 
court,  in  a  criminal  case,  is  not  sufficient 
ground  for  the  admission  of  former  testimony* 
nor  even   where  the  subpoena  has  been   re- 


turned  not  found.  •  ; 
such  diligence  was  not  shown  in  this  case  as 
would  authorize  the  trial  court,  in  the  exer- 
cise of  its  discretion,  to  invoke  the  exception 
to  the  rule  heretofore  referred  to.  The  court 
erred  in  permitting  such  evidence  to  go  to 
the  jury. 

Appellant  assigns  as  grounds  in  the  motion 
for  a  new  trial,  the  alleged  misconduct  of 
counsel  for  appellee  in  his  closing  argument 
to  the  jury  and  the  error  of  the  trial  court 
in  refusing  to  instruct  the  jury  at  the  time 
with  reference  to  the  statements  made  by 
counsel.  On  December  6,  1912,  during  the 
trial  of  this  cause,  the  witness  SoUitt  testi- 
fied that  in  February,  1900,  he  found  brass 
belonging  to  the  Wabash  Kailroad  Company 
on  the  premises  of  Samuel  Levi  (father  of 
appellant) .  This  was  ten  years  before  the  al- 
leged larceny  of  clover  seed.  Appellant's  mo- 
tion to  strike  out  such  evidence  was  sustained, 
and  the  court  instructed  the  jury  at  the  time, 
"that  such  testimony  was  out  of  the  record 
and  therefore  that  they  should  [195]  give 
the  matter  no  consideration  whatever."  On 
December  20,  1912,  counsel  for  appellee,  while 
making  the  closing  argument  to  the  jury, 
read  from  a  typewritten  paper  what  pur- 
ported to  be  the  evidence  of  the  witness 
Sollitt,  as  transcribed  by  the  stenographer 
from  her  shorthand  notes.  This  transcript 
did  not  refer  to  the  action  of  the  court  in 
striking  such  evidence  from  the  record  nor  to 
the  court's  instruction  that  no  consideration 
should  be  given  to  it.  The  judge  had  left  the 
bench  temporarily  and  had  gone  to  an  ad- 
joining rocHn  whtti  counsel  for  appellee  read 
such  evidence  to  the  jury.  Appellant  objected 
to  the  reading  thereof  and  renewed  his  ob- 
jection when  the  judge  resumed  the  bench. 
He  insisted  that  such  evidence  had  been  with- 
drawn and  was  not  in  the  record,  while  coun- 
sel for  appellee,  in  the  presence  of  the  jury, 
contended  that  he  was  reading  from  the  rec- 
ord as  furnished  by  the  official  court  reporter 
and  that  it  showed  the  evidence  of  the  wit- 
ness Sollitt  had  not  been  stricken  out  or 
withdrawn  from  the  jury.  The  court  sus- 
tained this  contention,  overruled  appellant's 
objection,  and  permitted  counsel  for  appellee 
to  read  the  evidence  to  the  jury.  At  the 
cU>tfe  of  the  argument,  appellant  moved  to 
Bet  aside  the  submission  ,  and  discharge  the 
jury  because  of  such  alleged  misconduct, 
which  motion  the  court  overruled.  Appellant 
then  submitted  to  the  court  the  following  in- 
struction and  moved  that  it  be  given  to  the 
jury:  "You  are  charged,  gentlemen  of  the 
jury,  that  Frank  D.  Butler,  in  his  closing 
argument,  iTead  to  the  jury  certain  evidence 
tliat  had  been  offered  by  the  witness,  J.  B. 
Sollitt.  You  are  charged  that  this  evidence 
was  not  permitted  by  the  court  to  go  to  you 
as  competent  and  legal  evidence  and  you 
Ann.  Cas.  1917A.~42. 
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."  We  conclude  that       will,   therefore,    wholly    disregard    such    evi- 


dence." This  instruction  was  refused  but  in 
its  general  instructions  the  court  charged 
the  jui*y  with  reference  to  the  matter  as  fol- 
lows: **You  are  charged,  gentlemen  of  the 
jury,  that  Frank  D.  Butler,  in  his  dosing 
argument,  read  to  the  jury  certain  evidence 
that  had  been  offered  by  the  witness,  J.  B. 
[196]  Sollitt.  You  are  charged  it  appears 
from  the  record  that  said  evidence  had  been 
stricken  out  by  the  court,  and  you  will, 
therefore,  wholly  disregard  the  same.  The 
reference  by  Mr.  Loveland  to  the  fact  that 
such  evidence  was  not  furnished  by  the  State 
is  also  withdrawn  from  the  jury  and  stricken 
out  and  is  not  to  be  considered  by  the  jury." 
Just  why  the  court  should  qualify  the  strik- 
ing out  of  such  evidence,  by  the  use  of  the 
expression  "it  appears  from  the  record  that 
such  evidence  had  been  stricken  out"  instead 
of  emphatically  and  unequivocally  stating  to 
the  jury  that  such  evidence  had  been  stricken 
out  is  not  apparent,  but  the  use  of  the  last 
sentence  in  the  instruction:  "The  reference 
by  Mr.  Loveland  to  the  fact  that  such  evi- 
dence was  not  furnished  by  the  State  is  also 
withdrawn  from  the  jury  and  stricken  out 
and  is  not  to  be  considered  by  the  jury" 
is  obviously  so  in  conflict  with  the  first  part 
of  the  instruction  that  if  it  does  not  abrogate 
the  first  part,  it  so  mollifies  it  as  to  leave 
the  minds  of  the  jurors  in  an  uncertain  state, 
as  to  what  is  really  stricken  out  and  what 
was  to  be  considered  by  them.  The  pre- 
sumpticm  is  that  such  conduct  on  the  part 
of  counsel  for  appellee  was  prejudicial  to 
the  rights  of  appellant  and  harmful.  The 
burden  is  on  appellee  to  show  by  the  record 
that  no  injury  resulted.  Miller  ▼.  State 
( 1910)  174  Ind.  255,  268,  91  N.  E.  930,  and 
cases  there  cited;  Perry,  etc.  Stone  Co.  v» 
Wilson  (1903)  160  Ind.  435,  440,  67  N.  E. 
183,  and  cae^s  cited.  As  soon  as  the  court 
was  satisfied  that  such  evidence  had  been 
withdrawn  and  was  not  properly  in  the  record^ 
it  should  have  instructed  the  jury  to  that 
effect  and  not  to  consider  it  or  the  remarks 
of  counsel  in  commenting  thereon.  It  should 
have  admonished  counsel  also  not  to  com- 
ment further  on  the  matter.  As  was  said 
by  this  court  in  the  case  last  cited,  at  page 
441:  "It  was  the  duty  of  the  court,  when 
objection  was  made  by  appellant's  counsel,  if 
not  before,  promptly  and  unequivocally  to 
withdraw  such  statements  from  the  jury 
[197]  and  instruct  the  jury  to  disregard  the 
same,  and  require  appellee's  counsel  to  desist 
therefrom." 

In  this  case,  the  court,  in  giving  its  general 
instructions,  attempted,  by  a  qualified,  un- 
certain and  indefinite  instruction,  to  remedy 
such  misconduct,  but,  in  following  what  has 
been  said  heretofore  by  this  court  in  Nelson 
V.  Welch   (1888)  115  Ind.  270,  272,  16  N.  E. 
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634,  17  N.  E.  569:  "When  the  party  who  is 
injured  by  the  wrong  calls  for  the  interven- 
tion of  the  court  by  an  objection,  it  will  not 
do  for  the  court  to  remain  silent.  .  .  . 
The  court  is  bound  to  interpose  when  so 
called  upon,  and  if  an  improper  or  injurious 
statement  has  been  made  without  excuse,  the 
effect  of  it  should  be  erased  from  the  minds 
of  the  jury  then  and  there,  by  an  emphatic 
and  explicit  admonition  from  the  court,"  it 
seems  clear  to  us  that  by  refusing  to  sustain 
the  objection  of  appellant  when  made  and  by 
failing  to  admonish  the  jury  explicitly  and 
emphatically  that  such  evidence  or  the  com* 
ments  of  counsel  thereon  should  not  be  con- 
sidered; and  in  failing  to  set  aside  the  sub- 
mission and  discharge  the  panel,  the  court 
committed  reversible  error. 

Other  questions  relative  to  the  admissibili- 
ty of  certain  items  of  evidence  and  to  the 
instructions  both  given  and  refused  are  pre- 
sented by  the  record,  but  as  they  may  not 
arise  on  another  trial,  we  do  not  deem  it 
necessary  further  to  extend  this  opinion. 
Judgment  reversed,  with  instructions  to 
grant  appellant  a  new  trial. 

Morris,  J.  (ooneurring) . — The  petition  for 
rehearing  is  correctly  overruled,  because  of 
the  misconduct  of  counsel  for  the  State,  but, 
in  my  opinion,  the  evidence  of  witnesses  for 
appellee,  given  on  a  former  hearing,  was  cor- 
rectly admitted  on  the  showing  that  at  the 
time  of  the  second  trial,  they  resided  outside 
of  Indiana.  Heichers  v.  Dammeier  (1910) 
45  Ind.  App.  208,  90  N.  E.  044;  5  Ency.  Evi- 
dence 904;  Robertson  v.  [198]  SUte  (1912) 
63  Tex.  Crim.  216,  Ann.  Cas.  1913C  466,  note, 
142  S.  W.  633;  McCovem  v.  Hays  (1902) 
75  Vt.  104,  53  Atl.  326,  and  cases  cited; 
Atchison,  etc.  R.  Co.  v.  Baker  (1913)  37 
Okla.  48,  130  Pac.  577;  Emerson  v.  Burnett 
(1898)  11  Colo.  App.  86,  62  Pac.  752;  2 
Wigmore,  Evidence  §§  1401,  1402,  1404;  Ed- 
wards v.  State  (1913)  9  Okla.  Crim.  306,  131 
Pac.  956,  44  L.R.A.(N.S.)  707;  Atchison,  etc. 
R.  Co.  V.  Osborn  (1902)  91  Am.  St.  Rep.  193, 
195,  note;  Spencer  v.  State  (1907)  13  Ann. 
Cas.  973,  note;  State  v.  Nelson  (1904)  1  Ann. 
CaB.  471,  note. 

Cox,  C.  J.,  concurs  in  this  conclusion. 

Rehearing  denied  July  3,  1914. 


NOTE« 

The  rule  that  the  former  testimony  of  an 
absent* witness  is  admissible  in  a  criminal 
case  is  held,  in  the  reported  case,  to  be  ap- 
plicable only  in  case  of  necessity,  to  prevent 
a  miscarriap^e  of  justice.  It  is  accordingly 
held  that  where  the  prosecution  knew  before 
the  second  trial  of  a  case  that  a  witness  who 
testified  at  the   first  trial  wiis  beyond  the 


jurisdiction,  and  knew  his  address,  and  the 
defendant  consented  in  writing  to  the  taking 
of  his  deposition,  it  was  error  to  admit  hi^ 
testimony  given  on  the  former  trial.  The 
cases  discussing  the  competency  in  a  criminal 
case  of  the  former  testimony  of  an  absent 
witness  are  reviewed  in  the  notes  to  State 
V.  Nelson,  1  Ann.  Cas.  471;  Spencer  v.  State, 
13  Ann.  Cas.  973;  Robertson  v.  State,  Ann. 
Cas.  1913C  440,  464;  and  Cline  v.  Stote,  61 
Am.  St.  Rep.  860,  886. 


FORD  ET  All. 

T. 

CLENBEKm  ET  AL. 

New  York  Court  of  Appeals — ^May  11,  1915. 
215  N.  T.  10;  109  N,  S,  124. 


Judsmenta  <—  Direot   Attack  -»  Wkat 
Conatitutea. 

A  suit  in  equity  to  set  aside  a  judgment 
and  have  declared  invalid  a  sale  thereunder 
and  have  all  proceedings  in  the  action  and 
the  order  confirming  the  sale  canceled,  was 
a  direct  attack  on  the  judgment. 

Qnietins  Title  —  Application,  of  Statute 
of  Limitations. 

An  action  to  have  a  judgment  and  sale  and 
other  incidental  proceedings  adjudged  void 
for  want  of  jurisdiction  over  the  subject- 
matter,  or  to  impeach  such  sale  for  construc- 
tive fraud  in  the  purchase  by  a  trustee  of 
the  property  sold,  is  subject  to  the  ten-year 
limitation  and  one  year's  extension,  under 
Code  Civ.  Proc.  §§  388,  396,  respectively  pro- 
viding that  an  action,  the  limitation  of  which 
is  not  specially  prescribed,  must  be  com- 
menced within  ten  years,  and  that,  if  a  per- 
son entitled  to  maintain  an  action  is,  at  the 
time  of  accrual  of  the  right,  within  the  age 
of  twenty-one  years,  the  time  of  disability 
is  not  a  part  of  the  time  limited,  except  that 
the  time  so  limited  cannot  be  extended  by 
such  disability  more  than  one  year  after  the 
disability  ceaecs. 

[See  note  at  end  of  this  case.] 

Same. 

Code  Civ.  Proc.  §  388,  requiring  actions 
not  otherwise  specially  provided  for  to  be 
commenced  withm  ten  years  after  the  cause 
of  action  accrues,  applies  to  every  form  of 
equitable  action. 

[See  note  at  end  of  this  case.] 

Same. 

An  owner  of  land  in  possession  thereof  may 
bring  a  suit  at  any  time  to  have  apparent 
but  unreal  incumbrances  cleared  without  his 
right  being  barred  by  the  statute  of  limita- 
tions;   but  a  person  claiming  to  own    real 
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property  in  the  possession  of  another  must 
assert   his  right  within  the  time  prescribed 
by  statute. 

[.See  note  at  end  of  this  case.] 

Ford  V.  Clendenm,  166  N.  Y.  App.  Div. 
433,  aiTirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  to  quiet  title.  Nixola  Greeley  Smith 
Ford  et  al.,  plaintiffs  and  Gabrielle  G,  Clen- 
denin  et  al.,  defendants.  Judgment  for  de- 
fendants at  Special  Term  of  Supreme  Court. 
Judgment  affirmed  hy  Appellate  Division  of 
Supreme  Court.  Plaintiffs  appeal.  The  ma- 
terial facts  are  stated  in  the  opinion.     Af- 

TIVMBD. 

E.  C.  Crowley  for  appellants. 

John  Vernou  Bouijier,  Jr.,  and  Theodore 
De  Witt  for  respondents  Gabrielle  G.  Clen- 
denin  et  al. 

Charl-ea  Hai^nea  for  respondents  Wilbur 
Hyatt  et  al. 

[12]  Chase,  J — Horace  Greeley,  the  famous 
editor  and  writer,  died  November  29,  1872. 
His  wife,  Mary  Y.  C.  Greeley,  died  October 
30,  1872.  The  farm  which  had  been  occupied 
by  them  as  a  homestead  at  Chappaqua,  N.  Y., 
and  where  he  wrote  his  book  "What  I  Know 
of  Farming,"  contained  about  eighty  acres 
of  land.  The  legal  title  to  all  of  it  except 
two  pieces  thereof  together  containing  seven 
or  eight  acres,  but  wholly  included  within 
the  general  boundaries  of  the  farm,  was  vest- 
ed in  Mrs.  Greeley  at  the  time  of  her  death. 
The  legal  title  to  the  two  pieces  containing 
about  seven  or  eight  acres  was  in  Mr.  Greeley 
at  the  time  of  his  death,  but  it  was  claimed 
by  those  interested  in  Mrs.  Greeley's  estate 
that  she  had  the  equitable  title  to  those  pieces 
and  the  provisions  of  Mr.  Greeley's  will  tend 
to  substantiate  such  claim.  Mrs.  Greeley 
left  a  will  by  which  she  gave,  devised  And  be- 
queathed all  of  her  property  to  her  two 
daughters,  Ida  and  Gabrielle.  She  appointed 
her  husband  and  her  daughter  Ida  executor 
and  executrix,  and  provided  that  her  per- 
sonal property  should  be  invested  as  in  her 
will  provided,  and  that  her  real  property 
should  be  sold  and  the  proceeds  invested  in 
the  same  [13]  manner  as  her  personal  prop- 
erty and  that  the  interest  and  income  from 
all  of  her  property  be  paid  to  her  daughters 
in  equal  portions  until  her  daughter  Ida 
should  arrive  at  the  age  of  thirty  years,  at 
which  time  she  directed  that  the  principal 
be  equally  divided  between  them.  Horace 
Greeley  did  not  qualify  as  executor  of  the 
will  of  Mrs.  Greeley.  Ida  Greeley  qualified 
as  executrix  and  acted  as  such  until  her 
death.     After   her   death   the   daughter   Ga- 


brielle was  duly  appointed  administratrix 
with  the  will  annexed  of  the  estate  of  her 
mother. 

The  daughter  Ida  married  on  May  1st, 
1875.  She  had  three  children,  one  born  in 
1877  who  is  not  a  party  to  this  action;  the 
plaintiff  Nixola  Greeley  Smith  Ford  was 
bom  in  1880,  and  the  plaintiff  Ida  Greeley 
Smith  in  1882.  Their  mother,  Ida,  the  daugh- 
ter of  Horace  and  Mary  Y.  C.  Greeley,  died 
April  11,  1882,  after  she  had  arrived  at  the 
age  of  thirty  years,  leaving  her  surviving 
her  husband  and  her  said  three  children. 

In  April,  1883,  Gabrielle,  the  surviving 
daughter  of  Horace  and  Mary  Y.  C.  Greeley, 
pursuant  to  an  order  of  the  Supreme  Court* 
authorizing  her  so  to  do,  as  provided  by 
chapter  185  of  the  Laws  of  1882,  brought 
an  action  in  the  Supreme  Court  against  Nich- 
olas Smith,  the  surviving  husband  of  Ida 
Greeley  Smith,  and  his  said  three  infant 
children  in  which  she  demanded  judgment 
"That  she  or  some  other  suitable  person  be 
appointed  as  a  trustee  to  carry  out  the  pro- 
visions of  said  will  and  testament  of  said 
Mary  Y.  C.  Greeley  deceased  so  far  as  the 
same  may  be  devolved  upon  a  trustee  to  sell 
the  real  estate  left  by  said  testatrix  at  her 
death  and  to  dispose  of  the  proceeds  thereof 
pursuant  to  said  will  or  the  law  of  the  case 
as  duly  established  or  for  such  other,  further, 
or  different  judgment,  decree  or  relief  as  to 
the  court  may  seem  fit,  just  and  proper." 
Pursuant  to  an  interlocutory  judgment  en- 
tered in  that  action  a  person  named  therein 
other  than  the  plaintiff  in  that  action  *as 
trustee  as  therein  provided,  sold  the  Chappa- 
qua farm  at  public  auction  and  the  same 
[14]  was  purchased  by  Gabrielle  M.  Greeley 
for  $10,000,  which  amount  was  paid  as  pro- 
vided by  the  judgment. 

At  the  time  of  the  commencement  of  said 
action  all  of  the  defendants  named  therein 
resided  in  Shelbyville,  Kentucky.  Tlie  sum- 
mons was  served  upon  them  by  publication 
pursuant  to  an  order  of  the  Supreme  Court. 
Publication  was  made  pursuant  to  said  order 
in  two  newspapers,  in  one  of  which  it  was 
commenced  April  23,  1883,  and  ended  June 
4,  1883,  and  in  the  other  of  which  it  com- 
menced April  27,  1883,  and  ended  June  8, 
1883.  The  defendant  Nicholas  Smith  ap- 
peared in  the  action  by  counsel  and  interposed 
an  answer  admitting  the  material  allegations 
contained  in  the  complaint.  It  is  found  in 
this  action  that  "On  the  8th  day  of  May, 
1883,  upon  the  petition  of  Nicholas  Smith 
the  father  of  said  infant  defendants  and  the 
consent  of  George  Putnam  Smith,  Esq.,  coun- 
selor at  law,  an  order  was  made  at  a  Special 
Term  of  the  Supreme  Court  .  .  .  whicli 
in  contents,  form  and  purport  was  an  order 
appointing  George  Putnam  Smith,  Esq.,  guar- 
dian ad  litem  of  Horace  Greeley  Smith,  Nix* 
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ola  Gabrielle  Smith,  and  Ida  Greeley  Smith 
infant  defendants  therein  and  authorizing  and 
directing  him  to  appear  and  defend  said  ac- 
tion as  such  guardian  on  their  behalf.  .  .  " 
It  is  also  found  that  "The  said  George 
Putnam  Smith  served  on  the  plaintiff's  at- 
torney in  said  action  a  notice  of  appearance 
as  guardian  ad  litem  for  the  infant  defend- 
ants .  .  .  and  the  usual  infants'  answer 
in  behalf  of  said  infants  alleging  that  they 
were  strangers  to  all  and  singular  the  mat- 
ters and  things  in  said  complaint  mentioned 
.  .  .  and  submitted  their  interests  to  the 
protection  of  the  court."  The  action  was 
tried  on  June  4,  1883,  but  the  decision  there- 
in was  not  actually  made  until  June  23,  1883, 
and  judgment  was  entered  upon  the  decision 
on  July  2,  1883.  In  said  judgment  George 
Putnam  Smith,  the  guardian  ad  litem  for  the 
infant  defendants,  is  recited  as  appearing. 
After  the  sale  pursuant  to  said  [15]  judg- 
ment, which  took  place  on  the  8th  day  of 
September  and  alter  the  deed  which  was 
given  pursuant  to  said  sale  on  September 
29,  1883,  had  been  on  that  day  accepted,  the 
said  trustee  named  in  the  judgment  made  a 
report  of  the  sale  and  on  notice  to  said  guar- 
dian ad  litem  of  said  infant  defendants  final 
judgment  was  entered  confirming  the  sale 
and  one-half  of  the  net  proceeds  of  sole  was 
paid  as  provided  by  the  final  judgment  in 
separate  amounts  as  also  therein  provided  to 
Nicholas  Smith  individually,  and  to  Nicholas 
Smith  as  general  guardian  duly  appointed 
for  said  infants.  Gabrielle  M.  Greeley,  now 
Gabrielle  Greeley  Clendenin,  took  actual  pos- 
session of  said  farm,  and  each  and  every  part 
thereof,  on  the  29th  day  of  September,  1883, 
about  twenty-eight  years  before  the  com- 
mencement of  this  action.  This  action  was 
commenced  on  March  3,  1911,  more  than  nine 
years  after  the  plaintiff  Nixola  Greeley  Smith 
Ford  had  become  twoity-one  years  of  age  and 
more  than  seven  years  alter  the  plaintiff  Ida 
Greeley  Smith  had  become  twenty-one  years 
of  age. 

This  action  is  a  direct  attack  upon  said 
action  of  Greeley  v.  Smith,  and  the  orders 
and  judgments  therein,  and  upon  the  sale 
made  in  pursuance  thereof.  (Warren  v.  Un- 
ion Bank,  157  N.  Y.  269,  276,  68  Am.  St. 
Rep.  777,  43  L.R.A.  256).  It  is  not  an  at- 
tack pursuant  to  title  3,  chapter  11  of  the 
Code  of  Civil  Procedure,  nor  is  it  an  action 
to  recover  real  property  within  the  provisions 
of  section  376  of  the  Code  of  Civil  Procedure. 
It  is  an  action  in  equity  and  comes  within  the 
limitation  prescribed  in  sections  388  and  396 
of  the  Code  of  Civil  Procedure. 

Section  388  provides;  "An  action,  the 
limitation  of  which  is  not  specially  prescribed 
in  this  or  the  last  title,  must  be  commenced 
within  ten  years  alter  the  cause  of  action 


accrues. 
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Section  396  provides:  "If  a  person,  en- 
titled to  maintain  an  action  specified  in  this 
title,  ...  is,  at  the  time  when  the  cause 
of  action  accrues,  either:  I.  Within  [16] 
the  age  of  twenty-one  years;  or,  .  .  . ; 
The  time  of  such  a  disability  is  not  a  part 
of  the  time  limited  in  this  title  for  commenc- 
ing the  action ;  except  that  the  time  so  limit- 
ed cannot  be  extended  more  than  five  years 
by  any  such  disability,  except  infancy;  or  in 
any  case,  more  than  one  year  after  the  disa- 
bility ceases.'' 

The  provision  of  section  388  of  the  Code 
of  Civil  Procedure  quoted  applies  to  any  and 
every  form  of  equitable  action.  (Gilmore  v. 
Ham,  142  N.  Y.  1,  36  N.  E.  826,  40  Am.  St 
Rep.  554.)  The  plaintiffs  in  this  action 
allege  that  they  have  no  adequate  remedy  at 
law,  and  also  that  the  possession  of  the 
premises  is  in  the  defendants,  who  claim  title 
in  fee,  and  that  the  plaintiffs  are  not  now 
entitled  to  the  possession  of  said  premises, 
as  their  interest  therein  although  vested  is 
in  remainder,  subject  to  the  life  estate  as 
tenant  by  the  curtesy  of  Nicholas  Smith, 
their  father,  who  is  now  living.  The  action, 
if  maintainable  at  all,  is  one  that  could  have 
been  brought  by  the  infants  through  a  guar- 
dian at  any  time  after  September  29,  1883. 

The  plaintiffs'  cause  of  action,  which  con- 
cededly  is  one  in  equity  to  remove  a  cloud  on 
title,  is  barred  by  the  statutes  quoted  unless 
the  right  of  action,  instead  of  being  one 
which  accrued  on  September  29,  1883,  is  a 
continuous  one  accruing  from  day  to  day 
against  which  the  Statute  of  Limitations  does 
not  apply  or  which  perhaps  more  accurately 
stated  is  by  reason  of  its  continual  repetition 
one  against  which  the  Statute  of  Limitations 
does  not  run. 

It  is  well  settled  that  an  owner  in  posses- 
sion has  a  right  to  invoke  the  aid  of  a  court 
of  equity  at  any  time  while  he  is  so  the  own- 
er and  in  possession,  to  have  an  apparent, 
though  in  fact  not  a  real  incumbrance  dis- 
charged from  the  record  and  such  a  right  is 
never  barred  by  the  Statute  of  Limitations. 
It  is  a  continuing  right  which  exists  as  long 
as  there  is  an  occasion  for  its  exercise.  (Min- 
er V.  Beekman,  60  N.  Y.  337;  Schoener  v. 
Lissauer,  107  N.  Y.  Ill,  13  N.  E.  741;  Smith 
V.  Reid,  134  N.  Y.  568,  577,  578,  31  N.  E. 
1082;  [17]  De  Forest  v.  Walters,  153  N.  Y. 
229,  47  N.  £.  294;  Gilmore  v.  Ham,  supra.) 

The  owner  of  real  property  who  is  in  pos- 
session thereof  may  wait  until  his  possession 
is  invaded  or  his  title  is  attacked  before  tak- 
ing steps  to  vindicate  his  right.  A  person 
claiming  title  to  real  property  but  not  in 
possession  thereof  must  act  afTirmatively  and 
wiUiin  the  time  provided  by  the  statute  Pos- 
session is  a  continuing  right  as  is  the  right 
to  defend  such  possession.  So  it  has  been 
determined  that  an  owner  of  real  property 
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in  posaeesion  lias  a  continuing  right  to  in- 
voke a  court  of  equity  to  remove  a  cloud  that 
is  a  continuing  menace  to  his  title.  Such 
a  menace  ia  compared  to  a  continuing  nuis- 
ance or  trespass  which  is  treated  as  succes- 
sive nuisances  or  trespasses,  not  barred  by 
statute  until  continued  without  interruption 
for  a  length  of  time  sufficient  to  affect  a 
change  of  title  as  a  matter  of  law.  (Miner 
V.  Beekman,  supra;  Galway  v.  Metropolitan 
£L  R.  Co.  128  N.  Y.  182,  28  N.  £.  479,  13 
L.R.A.  788.) 

Where  a  person  who  claims  to  own  real 
property  which  is  in  the  possession  of  an- 
other seeks  in  an  action  in  equity  to  obtain 
a  judgment  which  will  subsequently  enable 
bim  to  obtain  possession  thereof,  every  reason 
which  can  exist  in  any  case  for  diligence  on 
the  part  of  the  person  making  a  claim  in 
asserting  the  same  is  applicable.  Such  an 
alleged  owner  claiming  a  cause  of  action  in 
equity  against  the  person  in  possession  of 
real  property  must  assert  it  within  the  time 
prescribed  by  statute  or  he  will  lose  his  right 
to  maintain  it.  (Miner  v.  Beekraan,  supra; 
Hubbell  V.  Sibley,  60  N.  Y.  468;  Cahill  v. 
Seitz,  93  App.  Div.  106,  86  N.  Y.  S.  1009; 
ODonohue  v.  Smith,  130  App.  Div.  214,  114 
N.  Y.  S.  636;  Sage  v.  Winona,  etc.  R.  Co. 
58  Fed.  297,  7  C.  C.  A.  237;  Casserly  v. 
Alameda  County,  163  Cal.  170,  94  Pac.  766; 
£ve  V.  Louis,  91  Ind.  467;  Caress  t.  Foster, 
62  Ind.  146;  Cooper  y.  Rhea,  82  Kan.  109, 
107  Pac.  799, 136  Am.  St.  Rep.  100,  29  L.R.A. 
(N.S.)  930  note;  20  Ann.  Cas.  42  note.) 

It  is  unnecessary  to  determine  the  many 
other  questions  presented  to  us  by  the  parties 
to  this  appeal.  This  action  [18]  as  we  have 
already  stated  is  aa  action  in  equity  subject 
to  the  Statute  of  Limitations  affecting  equita- 
ble actions  and  not  within  the  exception  as- 
serted by  the  plaintiffs. 

The  judgments  of  the  Special  Term  and  of 
the  Appellate  Division  were  right  and  should 
be  affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Cudde- 
back,  Hogan,  Miller  and  Seabury,  JJ.,  concur. 

Judgments  affirmed. 

NOTE. 

Bunnliifl:  of  Statwte  of  lisLltatioMa 
asaiiiBt  Aotiom  to  Quiet  Title. 

OeneraUy, 

In  Cooper  v.  Rhea,  82  Kan.  109,  20  Ann. 
Cas.  42,  it  was  held  that  the  right  to  main- 
tain an  action  to  remove  a  cloud  from  a  title 
is  a  continuing  one  to  which  the  statute  of 
limitations  is  not  applicable.  The  recent 
cases  support  that  rule  as  it  is  applied  to 
the  technical  action  to  quiet  title.  It  seems 
to  be  well  established  with  respect  to  such 


an  action  that  aa  long  as  a  plaintiff  is  in  pos- 
session, it  is  not  necessary  for  him  to  protect 
himself  against  the  statute  of  limitations  un- 
til his  ownership  is  actually  interfered  with. 
White  V.  Arvada,  60  Colo.  343,  163  Pac.  696 ; 
Vanover  v.  Haggard,  167  Ky.  743,  164  S.  W. 
94;  Pond  Creek  Coal  Co.  v.  Runyan,  161 
Ky.  64,  170  S.  W.  601;  Hamilton  v.  Moore, 
136  La.  631,  67  So.  623;  Coates  v.  Cooper, 
121  Minn.  11,  140  N.  W.  120 ;  Clow  v.  West, 
37  Nev.  267,  142  Pac.  226;  Paimell  v.  Askew 
(Tex.)  143  S.  W.  364;  Anderson  v.  Hall 
(Wash.)  167  Pac.  996.  Thus,  in  White  v. 
Arvada,  supra,  the  evidence  showed  that 
abutting  property  owners  had  offered  the  de- 
fendant a  strip  of  land  to  be  used  as  a 
road.  The  defendant,  however,  used  only  a 
narrower  strip  than  that  which  was  offered, 
and  the  remaining  portion  was  left  in  the 
possession  of  the  plaintiffs.  Later  the  town 
decided  to  widen  the  road  and  then  sought 
to  take  over  the  unused  land  which  had  been 
previously  offered.  It  was  held  that  the 
plaintiffs  were  not  barred  from  prohibiting 
such  an  act  on  the  part  of  th^  town,  because 
they  had  been  in  continued,  uncontrolled  pos- 
session, and  they  were  under  no  obligation 
to  take  precautionary  measures  until  their 
claims  were  interfered  with.  In  Vanover  v. 
Maggard,  167  Ky.  743,  164  S.  W.  94,  the 
purpose  of  the  suit  wais  to  compel  a  deed  to 
be  executed  so  that  it  could  be  recorded.  It 
was  said  that  the  plaintiff's  continuous, 
actual,  adverse  possession  prevented  the  run- 
ning of  the  statute.  In  Pond  Creek  Coal  Co. 
V.  Runyan,  161  Ky.  64,  170  S.  W.  601,  it 
appeared  that  a  father  conveyed  property  to 
his  improvident  son,  with  the  restriction  that 
the  property  should  not  be  alienated.  The 
grantee  conveyed  the  minerals  of  the  land 
to  persons  who  in  turn  conveyed  them  to  the 
appellants.  For  several  years,  the  appellants 
made  no  effort  to  mine  the  land,  and  in  the 
meantime  the  original  grantor's  immediate 
grantees  were  in  possession.  It  was  held,  in 
an  action  to  set  aside  the  son's  conveyance, 
that  no  action  on  the  part  of  the  son's  heirs 
was  necessary  until  the  appellants  exercised 
some  control  over  the  premises.  In  Hamilton 
V.  Moore,  136  La.  631,  67  So.  623,  it  appeared 
that  a  married  woman  signed  a  deed,  think- 
ing the  instrument  to  be  a  mortgage.  She 
was  in  continuous  possession  of  the  property, 
and  as  soon  as  her  mistake  was  discovered, 
she  sought  to  have  the  deed  declared  to  be 
a  mortgage.  It  was  held  that  prescription 
did  not  run  against  one  in  possession,  and 
that  the  plaintiff's  action  was  not  barred. 
In  Coates  v.  Cooper,  121  Minn.  11,  140  N.  W. 
120,  the  evidence  showed  that  the  parties 
entered  into  a  contract  by  which  the  defend- 
ant agreed  to  convey  her  interest  in  certain 
property  to  the  plaintiff  in  consideration  of 
the  plaintiff's  executing  certain  notes  to  the 
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defendant.  Tlie  notes  were  executed,  and  the 
plaintifT  continued  in  possession  of  the  prop- 
erty, but  the  defendant's  deed  was  never  exe- 
cuted. It  was  held  that  the  six-year  stat- 
ute of  limitations  did  not  bar  the  plaintiff's 
right  of  action  to  have  the  property  declared 
to  be  held  in  trust  for  the  plaintiff  by  the  de- 
fendant. In  Clow  V.  West,  37  Nev.  267,  142 
Pac.  226,  it  appeared  that  the  plaintiff  con- 
tracted to-  live  with  and  care  for  the  defend- 
ant's intestate  in  consideration  of  the  latter's 
promise  to  give  her  the  farm  on  which  they 
lived.  After  the  intestate's  death,  the  plain- 
tiff continued  in  possession  of  the  farm,  and 
later  she  began  a  suit  to  bompel  the  in- 
testate's admininstrator  to  give  her  the  legal 
title  to  the  property.  It  was  held  that  the 
statute  of  limitations  did  not  run  against 
one  in  possession,  and  that  the  plaintiff's 
action  was  not  barred.  The  court  said :  ''We 
think,  also,  that  there  Is  no  merit  in  the 
contention  that  this  action  is  barred  by  the 
statute  of  limitations.  Conceding,  for  the 
purpose  of  a  consideration  of  this  question, 
that  the  agreement  was  sufficiently  proven 
and  fully  complied  with  upon  the  part  of 
plaintiff,  her  title  to  the  property  vested  im- 
mediately upon  the  death  of  B.  G.  Clow.  Her 
equitable  title  to  the  property  was  complete 
at  that  time.  She. remained  in  possession 
under  claim  of  title  up  to  the  time  of  bring- 
ing suit  and  the  trial  of  the  cause.  Any  as- 
sertion of  right  of  possession  or  exercise  of 
control  by  the  defendant  West,  by  virtue  of 
his  authority  as  administrator,  did  not  af- 
fect her  possession  and  would  not  affect  her 
right  of  possession.  This  is  not  a  case  or 
an  action  founded  upon  an  agreement  not 
in  writing,  where  there  has  not  been  full  per- 
formance of  the  contract  upon  the  part  of 
the  party  seeking  relief,  but  is  an  action  to 
establish  a  full,  legal  title,  where  the  full, 
equitable  title  is  already  vested  in  the  party 
in  possession,  and  where  the  equitable  title 
is  such  that  the  full,  legal  title  ought  in 
equity  and  good  conscience  to  be  vested  in 
tlie  holder  of  such  equitable  title.  It  is  well 
settled  that  the  statute  of  limitations  does 
not  run  against  the  holder  of  the  equitable 
title  in  possession.''  In  Pannell  v.  Askew 
(Tex.)  143  S.  W.  364,  the  plaintiff  sought  to 
set  aside  certain  deeds  which  were  a  cloud  on 
her  title.  It  appeared  that  the  deeds  had 
been  executed  by  the  plaintiff  and  passed 
the  property  immediately.  The  plaintiff  did 
not  intend  that  the  property  should  pass 
until  her  death.  It  was  held  that  the  statute 
of  limitations  did  not  run  against  the  plain- 
tifTs  action,  because  she  was  in  possession, 
and  the  cloud  was  a  continuing  offense.  In 
Alsobrook  v.  Orr,  130  Tenn.  120,  Ann.  Cas. 
1915B  627,  169  S.  W.  1165,  the  plaintiff 
sought  to  quiet  its  title  by  setting  up  a  will. 
Tt  was  held  that  a  statute  (Shannon's  Code, 
§  4473)   providing  that  all  actions  must  be 


brought  within  ten  yeara  was  not  applicable. 
The  court  said:  "This  principle,  though  dif- 
ferently stated,  prevailfl  in  Tennessee,  and 
we  have  several  cases  to  the  effect  that  the 
statute  of  limitations  cannot  be  invoked 
against  a  bill  in  equity,  not  seeking  to  re- 
cover anything,  *mt  merely  brought  to  set 
up  or  perfect  a  defense  in  opposition  to  a 
demand  which  has  always  been  resisted.  That 
is  to  say,  if  the  purpose  of  such  a  suit  is 
to  strengthen  a  position,  or  to  protect  a  right 
of  possession  which  has  been  constantly  main- 
tained, and  no  technical  relief  is  asked,  the 
statute  does  not  apply." 

A  statute  limiting  the  time  for  bringing 
an  action  for  relief  on  the  g^und  of  fraud 
is  not  applicable  to  a  suit  by  a  creditor  to 
avoid  fraudulent  conveyances  of  his  debtor, 
where  the  creditor  has  purchased  the  proper- 
ty to  protect  himself  and  is  seeking  to  avoid 
the  deeds  as  a  cloud  on  his  title.  SchoIIe  v. 
Finnell,  166  Cal.  646,  137  Pac.  241.  So  it 
has  been  held  that  section  7  of  the  Illinois 
Wills  Act,  providing  that  an  action  to  con- 
test a  will  must  be  brought  within  a  specified 
time,  was  not  applicable  to  an  action  by 
grantees  to  invalidate  a  will  as  a  cloud  on 
their  titles,  it  appearing  that  the  grantor 
tried  to  devise  the  land  after  granting  it. 
Thurston  v.  Tubbs,  267  111.  465,  100  K.  E. 
047. 

In  Luchs  V.  Christman,  42  App.  Cas.  (D. 
C.)  326,  the  plaintiff  sought  to  enjoin  the 
issuing  of  a  tax  deed  which  would  have  con- 
stituted a  cloud  on  property  in  hie  possession. 
It  was  held  that  a  statute  <Code,  §  1265  [31 
Stat,  at  L.  1389,  c.  864] )  limiting  actions  to 
recover  real  property  was  not  applicable. 
Similarly  in  Dooley  v.  Proctor,  etc.  Mfg.  Co. 
77  Misc.  398,  137  N.  Y.  S.  737,  it  was  held 
that  a  statute  (Code,  §  78),  regulating  the 
time  for  bringing  actions  to  recover  real 
property,  did  not  bar  an  action  to  prevent  a 
claimant  under  a  patent  which  interfered 
with  the  plaintiff's  patent  from  asserting 
rights  under  the  defendant's  patent. 

Statutes  limiting  the  time  for  bringing  ac- 
tions for  relief  from  void  tax  deeds  are  not 
applicable  to  the  technical  action  to  quiet 
title.  Thus,  in  the  case  of  Foster  v.  Gray, 
24  Colo.  App.  247,  133  Pac.  146,  it  was  held 
that  the  five-year  statute  of  limitations  was 
not  set  in  motion  by  a  tax  deed  void  on  its 
face,  and  a  plea  of  the  statute  was  not  avail- 
able in  an  action  to  quiet  title  where  the 
sole  purpose  of  the  action  was  to  remove  the 
cloud  from  tlie  complainant's  title.  In  Poage 
V.  Rollins,  24  Colo.  App.  537,  135  Pac.  990. 
it  was  held  that  a  statute  (Mills'  Ann.  Stat. 
§  3904)  providing  that  no  action  for  thr 
recovery  of  land  sold  for  taxes  should  lit^ 
unless  the  Hsme  should  be  brought  within 
five  years  after  the  execution  and  delivery 
of  the  deed  therefor  by  the  treasurer,  wr* 
not  applicable  to  an  action  simply  to  quiet 
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title.  Upon  the  same  principles  it  was  held 
in  the  case  of  Empire  Ranch,  etc.  Co.  v.  Zehr, 
54  C(«lo.  185,  129  Pac.  828,  that  a  statute 
(Rev.  Stat.  1908,  §  4073)  providing  that 
"bills  of  relief,  in  case  of  the  existence  of  a 
trust  not  recognizable  by  the  courts  of  com- 
mon law,  and  in  all  other  casos  not  herein 
provided  for,  shall  be  filed  within  five  years 
after  the  cause  thereci  shall  accrue  and  not 
after,"  was  not  available  in  a  suit  to  quiet 
title  where  the  cloud  to  be  removed  was  a 
void  tax  deed. 

Pl4iint(fT  Out  of  Possession. 

Frequently  litigants  do  not  use  the  techni- 
cal equitable  action  to  quiet  title,  but  the 
same  end  is  accomplished  by  an  action  of 
trespass  to  try  title  or  other  similar  action. 
Generally,  in  those  cases,  the  plaintiiT  is  out 
of  possession,  and  the  various  statutes  per- 
mitting the  acquisition  of  title  by  adverse 
possession  are  held  to  apply.  St.  Louis,  etc. 
R.  Co.  v.  Blaylock,  121  Ark.  402,  181  S.  W. 
302;  Beckett  v.  Petaluma,  171  Cal.  309,  153 
Pac.  20;  Cooley  v.  Maine,  183  la.  117,  148 
X,  W.  431;  Dwight  v.  Des  Moines  (la.)  166 
X.  W.  336;  Jodd  v.  Mehrtens,  262  Mo.  391, 
171  S.  W.  322;  Hill  v.  Chamberlain,  91  Neb. 
CIO,  136  N.  W.  999;  Jackson  v.  Rohrberg, 
94  Xeb.  85,  142  N.  W.  290;  Essex  v.  Smith, 
97  Xeb.  649,  150  N.  W.  1022 ;  Klug  v.  Seega- 
barth,  98  Xeb.  272,  152  N.  W.  385;  Overton 
V.  Sack,  99  Neb.  64,  155  N.  W.  222;  West  v. 
Middlesex  Banking  Co.  33  S.  D.  465,  146 
X.  VV.  598;  Mounger  v.  Daugherty  (Tex.)  138 
S.  W.  1070;  Petticrew  v.  Greenshields,  61 
Wash.  614,  112  Pac.  749.  See  also  Sinclair 
V.  Gunzenhauser,  179  Ind.  78,  98  N.  E.  37, 
100  N.  E.  376,  and  Goodman  v.  Smith,  94 
Xeb.  227,  142  N.  W.  521.  And  see  the  re- 
ported case.  Thus,  in  St.  Louis,  etc.  R.  Co. 
V.  Blaylock,  supra,  the  plaintifif  sought  to 
recover  his  title,  or  to  enforce  a  lien  for  taxes 
which  he  had  paid  if  the  defendant  should 
he  found  to  have  a  superior  title.  The  plain- 
tiff's right  to  the  property  was  held  to  be 
barred  by  the  plaintiff's  adverse  possession, 
and  his  right  to  the  lien  was  held  to  be 
barred  by  the  five-year  statute  of  limitations. 
In  Cooley  v.  Maine,  supra,  the  statute  was 
applied  to  an  action  by  heirs  to  have  their 
ancestors'  will  avoided.  So  in  several  cases 
an  action  by  a  mortgagor  to  establish  title 
under  the  mortgage  have  been  held  to  be 
barred  by  adverse  possession.  Essex  v.  Smith, 
97  Neb.  649,  150  N.  W.  1022;  Jackson  v. 
Rohrberg,  94  Neb.  85,  142  N.  W.  290;  West 
V.  Middlesex  Banking  Co.  33  S.  D.  465,  146 
N.  W.  598.  The  case  of  Mounger  v.  Dougher- 
ty (Tex.)  138  S.  W.  1070,  involved  the  right 
of  a  complainant  to  reform  deeds  eleven  years 
after  their  delivery  and  the  statute  was  held 
to  l)ar  a  recovery. 

Generally,  the  statutes  boprin  to  run  from 
the  time  that  the  denial   of  the  plaintiff's 


property  right  was  known,  or  ought  to  have 
been  known.  Thus,  an  action  to  declare  that 
a  defendant  holds  property  in  trust  for  the 
plaintiff  does  not  become  subject  to  the  stat- 
ute of  limitations  until  such  a  holding  is 
denied  by  the  defendant.  Pavlovich  v.  Pavlo- 
vich,  22  Cal.  App.  500,  135  Pac.  303.  And 
where  the  plaintiff's  property  is  sold  and 
the  money  applied  to  purchase  other  land, 
the  statute  of  limitations  does  not  run  against 
the  plaintiff's  right  to  share  the  new  land 
until  that  right  is  denied.  Goodman  v.  Smith, 
94  Neb.  227,  142  N.  W.  521.  The  statute  of 
limitations  does  not  run  against  a  mortga- 
gor's action  to  set  aside  a  sale  under  a  \x>id 
sheriff's  deed  until  an  entry  is  made  by  the 
purchaser.  Essex  v.  Smith,  97  Neb.  649,  150 
N.  W.  1022.  And  adverse  possession  does 
not  set  the  statute  of  limitations  in  motion 
against  a  mortgage  until  the  adverse  claim 
comes  to  the  knowledge  of  the  mortgagor. 
West  V.  Middlesex  Banking  Co.  33  S.  D.  465, 
146  N.  W.  598. 

In  an  action  to  quiet  title  where  the  plain- 
tiff is  not  in  possession,  a  statute  limiting 
the  time  for  bringing  an  action  to  recover  real 
property  is  applicable.  Beckett  v.  Petaluma, 
171  Cal.  309,  153  Pac.  20;  Dwight  v.  Des 
Moines  (la.)  156  N.  W.  336;  Jodd  v.  Mehr- 
tens, 262  Mo.  391,  171  S.  W.  322  (widow's 
claim  to  dower  after  thirty-one  years)  ;  Klug 
V.  Seegabarth,  98  Neb.  272,  152  N.  W.  386. 
In  Beckett  v.  Petaluma,  supra,  the  right  of 
the  plaintiff  to  recover  real  property  was 
held  to  be  barred  by  statute  after  five  years 
possession  by  the  defendant.  In  Dwight  v. 
Des  Moines,  supra,  it  appeared  that  the  de- 
fendant had  fenced  off  a  part  of  the  plain- 
tiff's realty.  In  an  action  to  recover  the  land, 
the  plaintiff's  right  was  held  to  be  barred 
by  the  statute  (Code  Sup.  1913,  §  3447)  re- 
quiring actions  to  recover  real  property  to  be 
brought  within  ten  years  after  the  right  of 
action  accrued.  In  Klug  v.  Seegabarth,  98 
Neb.  272,  152  N.  W.  385,  an  action  brought 
for  the  purpose  of  having  a  specific  money 
bequest  declared  a  lien  on  real  estate  in  the 
hands  of  a  residuary  legatee  was  held  to  be 
barred  unless  brought  within  ten  years.  In 
Broussard  v.  Cruse  (Tex.)  154  S.  W.  347,  the 
plaintiff  sought  to  recover  real  property  in  an 
action  of  trespass  to  try  title.  It  was  held 
that  the  action  was  expressly  exempted  from 
the  statute  of  limitations  by  a  provision  (R. 
S.  Art.  3358)  that  every  action  other  than  to 
recover  real  estate  should  be  brought  within 
four  years  after  the  right  should  accrue.  It 
was  said  in  Woodburn  v.  Texas  Town  Lot, 
etc.  Co.  (Tex.)  153  S.  W.  365,  that  the  three- 
year  statute  of  limitations  did  not  apply  to 
an  action  to  recover  real  property. 

A  Colorado  statute  ( Rev.  Stat.  1908,  §  4072 ) 
pn)vides  that  bills  for  relief  on  the  ground 
of   fraud   shall   be   filed   within   three   years 
after   the  discovery  by  the  aggrieved  party 
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of  the  facts  constituting  the  fraud  and  not 
afterwards.  That  statute  has  been  held  to 
apply  to  personal  actions  only  and  not  to 
relief  from  fraud  whereby  the  title  to  realty 
of  one  out  of  possession  is  clouded.  Munson 
V.  Marks,  52  Colo.  553,  124  Pac.  187;  Munson 
V.  Keim,  53  Colo.  576,  127  Pac.  1026.  In  the 
foregoing  cases  it  was  also  held  that  another 
statute  (Rev.  St.  1908,  §  5733)  limiting  the 
time  to  sue  for  the  recovery  of  land  sold  for 
taxes  does  not  apply  where  the  plaintiff  seeks 
only  to  remove  the  cloud  from  his  title  and 
does  not  seek  to  eject  the  defendant  or  recov- 
er the  possession. 

In  Curran  v.  Hosey,  163  App.  Div.  557, 
138  N.  Y.  S.  910,  it  appeared  that  an  heir 
brought  an  action  to  set  aside  his  ancestor's 
deed  on  the  ground  of  fraud.  The  deed  was 
executed  in  consideration  of  the  defendant's 
promise  to  support  the  ancestor  for  life.  It 
was  held  that  the  consideration  was  a  con- 
tinuing one,  and  that  the  statute  of  limita- 
tions di4  not  run  until  the  death  of  the  an- 
cestor. 

Where  neither  of  the  litigants  are  in  actual 
possession,  a  mere  claim  of  title  unaccompa- 
nied by  an  adverse  holding  will  not  start 
the  statute  of  limitations  running  against  the 
owner  of  record.  Kypadel  Coal,  etc.  Co.  v. 
Millard,  166  Ky.  432,  177  S.  W.  270. 
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Pleadiac  —  NegatiTe  PreKuant. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  wherein  the  answer 
sets  up  and  specifies  fraudulent  representa- 
tions inducing  defendant  to  enter  into  the 
contract,  and  wherein  plaintiff  replies,  deny- 
ing that  he  had  set  about  to  defraud  the 
defendant  or  his  wife  or  son  out  of  their 
property,  as  alleged  in  said  amended  answer, 
the  denial  of  plaintiff's  motion  at  the  trial 
to  strike  out  the  words  "as  alleged  in  said 
amended  answer"  is  improper,  since  the  de- 
fendant could  not  have  been  misled  by  the 
pleading. 

[See  note  at  end  of  this  case.] 

Amendmeat  of  Pleading. 

Where  objection  to  the  allowance  of  an 
amendment  is  not  made  before  the  trial,  and 
where  it  does  not  appear  that  the  party  com- 
plaining is  prejudiced,  the  courts  wUl  not 
favorably  consider  it. 


NecatiTe  Presnant. 

Where  it  clearly  appears  from  other  parts 
of  the  answer  that  fJie  allegations  technicallj 
admitted  by  a  negative  pregnant  are  in  fact 
denied,  the  answer  will  be  held  good,  and, 
inasmuch  as  a  general  denial  pu^  in  issue 
every  allegation  in  the  complaint,  there  can 
be  no  negative  pregnant  in  such  case. 

[See  note  at  end  of  this  case.] 

Vendor  and   Pnroliaaor  «>  Oontraot  — 
Desoription  of  Trmjfmxtj. 

A  contract  whereby  defendant  sold  to 
plaintiff  1,760  acres  of  land,  known  as  the 
''Williams  ranch,  in  Washington  county,  Col- 
orado," known  as  state  school  land,  and 
whereby  plaintiff  sold  an  eighty-acre  tract 
located  one  and  one-half  miles  west  of  Ft. 
Morgan,  a  tract  located  half  a  mile  south 
of  Ft.  Morgan,  and  several  lots  in  Ft.  Mor- 
gan, is  not  void  upon  its  face  because  of  the 
defective  description  of  the  property. 

Cnre  of  Defect  in  Contract  »>  Admis- 
sion in  Pleading. 

In  such  case  the  admission  in  the  defend- 
ant's answer  of  the  correctness  of  the  descrip- 
tion of  the  property  set  forth  in  the  com- 
plaint, as  being  the  same  that  was  intended 
by  the  contract  removes  the  objection  as  to 
defective  description,  and  makes  the  pleadings 
an  agreement  supplying  any  defect  of  de- 
scription in  the  contract. 

Specific  Performance  "—  Fraud  as  De- 
fense ^  Facts  Insnificient. 

In  a  suit  for  the  specific  performance  of  a 
contract  for  the  sale  or  exchange  of  lands, 
the  answer  attempting  to  set  up  plaintiiTs 
fraudulent  representations  as  to  irrigation 
and  water  rights,  admitting  that  the  specific 
water  rights  tendered  by  plaintiff  were  exact- 
ly those  claimed  in  the  contract,  without 
alleging  that  the  plaintiff  was  not  then  the 
owner  of  them,  with  full  power  to  convey 
title  thereto,  and  that  plaintiff,  when  charged 
with  such  misrepresentation,  a^eed  that  if 
defendant  would  transfer  the  property  men- 
tioned in  the  contract  plaintiff  would  furnish 
additional  security,  and  that  the  parties 
undertook  to  make  a  new  agreement,  not 
contemplating  any  change  as  to  the  water 
rights,  does  not  state  facts  sufficient  to  con- 
stitute a  defense. 

Belief  Chanted  —  Personal  Lialiility. 

In  an  action  for  specific  performance  of  a 
contract  to  convey  lands,  or  m  the  alternative 
for  damages,  defendant^  who  when  he  con- 
tracted was  not  the  owner  of  all  the  lands 
and  personal  property  he  agreed  to  convey, 
and  was  without  power  to  make  such  con- 
veyance, is  personally  liable  on  the  contract, 
and,  on  breach  thereof,  liable  for  the  result- 
ing damages. 

Error  to  District  Courts  Washington 
county:     Bubke,  Judge. 

Action  for  specific  performance.  Ralph  R. 
Drennen,  plaintiff,  and  A.  J.  Williams,  de- 
fendant. Judgment  for  defendant.  Plain- 
tiff brings  error.  The  facts  are  stated  in  the 
opinion. 
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Taylor  d  PendeU  for  plaintiff  in  error. 
E.  P,  Bennett  J  Jr.,  and  Yan  Cise,  Orant  d 
Van  Cise  for  defendant  in  error. 

[302]  Scott,  J.— On  the  16th  day  of  April, 
1911,  the  parties  to  this  action  entered  into 
a  written  agreement  as  follows: 

"Agreement,  made  and  entered  into  this 
15th  day  of  April,  A.  D.  1911,  by  and  be- 
tween A.  J.  Williams,  of  the  first  part,  and 
Ralph  R.  Drennen,  of  the  second  part,  Wit- 
nesseth,  lliat  for  and  in  consideration  of 
their  mutual  agreements  hereinafter  set  do^iTi, 
the  said  parties  have  agreed  and  do  hereby 
agree,  as  follows,  to  wit: 

"First:  The  party  of  the  first  part  has 
this  day  sold  to  party  of  second,  1760  acres 
of  land  as  agreed  upon,  and  known  as  the 
Williams  Ranch,  in  Washington  County,  Col- 
orado, and  will  within  10  days  from  this  date, 
deliver  to  second  party  abstracts  of  titlo 
covering  all  of  said  lands  showing  title  free 
and  clear  from  encumbrance. 

"Second:  Party  of  second  part  has  this 
day  sold  to  the  first  party,  the  following  lands 
in  Morgan  County,  Colorado,  an  eighty-acre 
tract  located  one  and  one-half  miles  W^est  of 
Fort  Morgan,  with  an  encumbrance  of 
$3135.00,  [303]  and  a  Forty  acre  tract  locat- 
ed one-half  mile  South  of  Fort  Morgan,  with 
an  encumbrance  of  $4350.00,  and  one  lot  in 
the  City  of  Fort  Morgan,  with  an  encum- 
brance of  $400.00,  two  other  lots  in  Fort 
Morgan,  both  free  and  clear  of  encumbrance, 
and  will  within  10  days  deliver  to  the  first 
party  abstracts  of  title  showing  title  free  and 
clear  of  all  encumbrance  except  as  above, 
and  all  lateral  rights  pertaining  to  said 
lands,  being  three  in  number. 

"Third:  It  is  understood  and  agreed  that 
one  section  of  said  lands,  out  of  the  1760 
acres  above  is  what  is  known  as  State  School 
J.4Uid,  upon  which  the  first  party  holds  a 
contract  of  sale  from  the  state  of  Colorado; 
and  he  will  proceed  as  rapidly  as  possible 
to  secure  title  thereto,  and  in  event  it  takes 
more  than  ten  days,  he  shall  have  whatever 
time  is  reasonable  to  do  so. 

"Fourth:  Party  of  second  part  shall  ex- 
ecute and  deliver  to  first  party,  one  promis- 
sory note  for  the  sum  of  $32,245.00  due  in 
ten  years  from  the  date  of  closing  the  deal, 
bearing  interest  at  the  rate  of  six  per  cent 
per  annum,  payable  annually;  and  will  se- 
cure the  same  by  trust  deed  to  Public  Trus- 
tee of  Washington  County,  Colorado,  upon 
the  whole  of  said  1760  acres  above  mentioned. 
(It  is  agreed,  however,  that  second  party 
will  on  or  before  November  first,  pay  one 
full  Tear's  interest  on  the  above  amount, 
le^s  interest  at  six  per  cent  on  the  unearned 
interest  then  due.) 
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"Fifth :  First  party  will  assume  and  agree 
to  pay  the  mortgages  on  the  Morgan  County 
lands,  and  the  lot  in  Fort  Morgan  above 
mentioned. 

"Sixth:  First  party  will  also  upon  the 
closing  of  the  deal,  execute  a  bill  of  sale, 
transferring  and  delivering  176  head  of  mixed 
cattle,  being  76  head  of  two  year  old  steers; 
and  the  balance  being  heifers,  cows,  and 
steers;  and  certain  farming  implements,  as 
already  agreed  upon,  and  also  certain  other 
live  stock  and  other  articles  heretofore  agreed 
upon. 

[304]  ''Seventh:  First  party  will  also  as- 
sume and  pay  water  levy  on  said  Morgan 
County  tracts  for  the  year  1910,  being  due 
and  payable  in  the  year  1911. 

"A.  J.  Williams. 
"R.  R.  Dbenken." 

The  complaint  alleges  and  the  answer  ad- 
mits that  each  party  carefully  and  personally 
inspected  all  the  property  he  was  to  receive 
under  the  agreement,  before  the  execution  of 
that  instrument. 

It  is  further  alleged  in  the  complaint  that 
at  the  time  the  agreement  was  executed  the 
parties  did  not  have  at  hand  the  definite  or 
legal  description  of  the  lands  involved,  so 
as  to  insert  these  in  the  agreement,  but  that 
each  party  was  familiar  with  and  fully  un- 
derstood what  property  was  intended  to  be 
exchanged. 

The  complaint  then  sets  forth  the  legal 
descriptions  of  all  the  lands  and  a  specific 
description  of  the  personal  property  intended 
to  be  exchanged  and  transferred  by  the  par- 
ties and  which  descriptions  are  admitted  by 
defendant's  answer  to  be  correct. 

The  complaint  further  alleges  that  title  to 
certain  of  the  lands  which  plaintiff,  Drennen, 
was  to  convey  to  the  defendant,  Williams, 
was  in  one  Eliza  J.  Drennen,  mother  of  the 
plaintiff,  who  was  present  at  the  execution 
of  the  agreement,  and  assented  thereto. 

It  is  then  alleged  that  the  plaintiff  on  the 
25th'  day  of  April,  following  the  date  of  the 
agreement,  offered  to  perform  all  upon  his 
part  as  agreed,  and  demanded  of  Williams 
abstracts  of  title  to  the  lands  which  he  had 
agreed  to  convey,  but  that  the  defendant  re- 
fused to  so  comply  with  his  agreement,  and 
that  afterward  and  on  the  22d  day  of  May, 
1911,  he  tendered  to  the  defendant  the  fol- 
lowing instruments: 

"A  warranty  deed  from  plaintiff  to  defend- 
ant for  Tract  No.  1,  above  described.  Also 
warranty  deed  from  Eliza  J.  [305]  Drennen 
to  defendant  to  the  remaining  tracts,  viz: 
2,  3,  and  4.  Also  an  assignment  of  one  share 
of  the  capital  stock  of  the  Bijou  No.  2  Lateral 
Company,  also  an  assignment  of  two  shares 
of    the    capital    stock   of   the    Bijou    No.    3 
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Lateral  Company,  being  the  Bajne  water  etoek 
as  described  in  said  contract  above  set  out. 
Also  a  deed  of  trust  to  the  Public  Trustee 
of  Washington  County,  for  the  use  of  de- 
fendant and  covering  all  of  the  land  described 
above,  and  being  in  Washington  County,  Colo- 
rado, as  provided  in  said  contract.  Also  a 
promissory  note  dated  May  22,  1911,  for 
thirty-two  thousand  two  hundred  and  forty- 
five  dollars  ($32,245.00),  payable  ten  years 
after  date  to  the  order  of  said  defendant, 
with  interest  at  six  per  cent  per  annum  until 
paid,  interest  payable  annually.  And  also 
abstracts  of  title  to  all  of  the  Morgan  county 
lands  hereinabove  described  and  embraced  in 
said  contract  and  that  plaintiff  otherwise  has 
duly  performed  all  of  the  conditions  of  said 
agreement  on  his  part." 

It  is  then  alleged: 

"That  at  the  time  of  the  last  tender,  on 
May  22d,  1911,  the  defendant  refused  posi- 
tively to  perform  his  portion  of  said  contract 
in  any  particular  whatever,  but  demanded  of 
plaintiff  additional  security,  to  wit :  a  chattel 
mortgage  on  the  cattle,  and  all  other  per- 
sonal property  above  described,  as  a  further 
security,  of  the  deed  of  trust  and  note  above 
described,  but  which  was  not  apprehended  in, 
nor  in  any  sense  a  part  of  the  said  contract 
for  exchange  above  set  out." 

Willingness  and  ability  at  all  times  upon 
the  part  of  Drennen,  the  plaintiff,  to  comply 
with  his  part  of  the  agreement  was  alleged. 
The  prayer  was  for  a  reformation  of  the 
contract  to  conform  to  specific  descriptions 
of  the  property  referred  to  in  the  agreement; 
for  a  specific  performance  of  the  contract; 
or  that  in  the  event  that  specific  performance 
cannot  be  had,  then  for  damages  for  the 
alleged  breach  of  the  contract. 

The  answer  substantially  admits  all  the  al- 
legations of  [306]  the  complaint,  but  alleges 
as  a  defense,  that  the  defendant  was  induced 
to  enter  into  the  agreement  by  the  fraudulent 
and  false  representations  of  the  plaintiff,  and 
that  the  defendant  was  at  the  time  of  the 
agreement  and  since,  the  owner  of  only  320 
acres  of  land  so  agreed  to  be  conveyed,  and 
that  the  remainder  was  the  property  of  hia 
wife,  except  the  school  land  section,  title  to 
which  was  in  the  State  of  Colorado. 

Also,  that  a  one-half  interest  in  the  cattle 
was  the  property  of  defendant's  son,  and  that 
specific  performance  cannot  be  had,  for  the 
reason  that  upon  learning  of  tlie  alleged 
fraud,  the  wife  and  son  of  the  defendant  re- 
fused to  make  conveyance  of  their  respective 
interests  in  the  property  which  the  defendant 
had  so  agreed  to  convey. 

The  only  allegations  in  the  answer  which 
may  be  said  to  relate  to  acta  of  fraud  are 
as  follows: 

"Defendant  alleges  that  the  plaintiff  here- 
in, by  fraud  and  deceit,  and  for  the  purpose 


of  defrauding  and  cheating  this  defendant 
out  of  his  property,  and  cheating  the  wife 
and  son  of  this  defendant  out  of  their  prop- 
erty, set  about  in  a  systematic  way  to  cheat, 
wrong  and  defraud  this  defendant,  his  wife 
and  son  out  of  their  said  property,  the  false 
and  fraudulent  manner  and  means  employed 
and  used  by  the  plaintiff  is  more  fully  set 
out  as  follows,  to  wit: 

"Defendant  alleges  that  the  plaintiff  secured 
the  fortv-acre  tract  described  in  the  amended 
complaint  as  Tract  One  and  had  the  same 
mortgaged  for  more  than  the  land  was  worth; 
that  the  Tracts  of  land.  Two,  Three  and  Four, 
mentioned  in   the  amended  complaint,   were 
also  mortgaged  for  more  than  the  said  land 
was  worth;  that  the  said  plaintiff  undertook 
to  buy  the  1760  acres  of  land  mentioned  in 
the  amended  complaint   as   the  proiwrty  of 
the  defendant  herein,  which  was,  in  fact,  the 
property  of  the  defendant  and  his  wife,  and 
undertook  to  buy  a  great  deal  of  personal 
property  consisting  of  176  head  of  neat  cattle 
which  belonged  to  this  [307]  defendant  and 
his  son,  and  also  certain  horses,  machinery, 
and  so  forth,  and,  to  induce  the  defendant 
herein  to  enter  into  a  written  contract  for 
the  sale  of  the  said  property  to  the  plaintiff, 
the   said    plaintiff   falsely   and    fraudulently 
represented  to  this  defendant  that  for  Tract 
One  he  had  ample  water  rights  to  sufficiently 
and   systematically    irrigate   the   said    land: 
that  he  owned  these  water  rights  in  the  Bijou 
reservoir;   and  falsely  and  fraudulently  rep- 
resented that  for  Tract  Two,  which  was  the 
eighty -acre  tract  of  land  referred  to  in  the 
amended  complaint  as  belonging  to  Eliza  J. 
Drennen,  he  had  certain  water  rights  in  tho 
Bijou    Ditch    Company   and    Bijou    reservoir 
sufiicient  to  thoroughly  and  systematically  ir- 
rigate the   said  land  at  all  times,  and  diJ 
falsely  represent  to  the  defendant  herein  thai 
there  was  at  said  time,  to  wit,  in  the  month 
of  April,  1911,  water  in  The  Bijou  Reservoir 
twenty-five  feet  det^p  which  was  available  for 
the  irrigation  of  lands  lying  under  the  said 
reservoir  and  susceptible  of  irrigation  fro?  i 
the  same,  and  particularly  including  the  sai  \ 
Tracts  numbered  One  and  Two;  that  the  said 
plaintiff  did  falsely  and  fraudulently  repre- 
sent to  this  defendant  that  he  owned  thcsi* 
water   rights,   and   would   transfer   the   said 
water  rights  to  the  defendant  herein  in  con- 
nection with  Tracts  One  and  Two,  and  tint 
the  same  would  be  sufficient  at  all  times  to 
systematically    irrigate   the   said    land;    and 
the  plaintiff  did  falsely  and  fraudulently  rep- 
resent to  this  defendant  that  on  the  15th  dny 
of   April,   1911,  the  water  would  be  tunu*I 
into  The  Bijou  Lateral  numbered  Two   anl 
Three,   and  that   it   would  he  necessary   for 
some  one  to  be  there  to  take  care  of  the  lar^ ' 
volume  of  water  that  would  be  conducted  to 
Tracts  Number  One  and  Number  Two;   and 
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tbifl  defendant,  being  unacquainted  with  the 
system  of  irrigation  and  wholly  relying  upon 
the  said  false  and  fraudulent  representations 
of  the  plaintiff,  and  believing  the  said  repre- 
sentations to  be  true,  did  consent  to  transfer 
the  said  1760  acres  of  land  and  the  said  176 
head  of  neat  cattle  [308]  (said  cattle  to  be 
transferred  under  certain  conditions  herein- 
after more  fully  set  out),  and  this  defendant 
was  induced  to  sign  the  said  written  agree- 
ment. 

''Defendant  further  alleges  that  the  plaintiff 
falsely  and  fraudulently  represented  to  this 
defendant  that  his  rights  and  stock  in  Bijou 
Number  Two  Lateral,  which  was  one  share, 
and  his  stock  in  Bijou  Number  Three  Lat- 
eral, which  was  two  shares,  which  was  re- 
ferred to  in  the  said  written  agreement  as 
the  lateral  rights  pertaining  to  the  said  land, 
being  three  in  number,  represented  ample  and 
sufficient  water  in  the  Bijou  Ditch  Company 
and  Bijou  reservoir  to  systematically  irrigate 
the  said  land  at  all  times,  when  the  same 
needed  irrigation;  that  the  said  source  of 
supply  of  water  was  sure  and  certain." 

The  replication,  in  so  far  as  it  is  necessary 
now  to  refer,  denied  the  allegations  of  the 
answer  as  to  fraud  and  deceit  and  particu- 
larly as  these  concern  the  water  rights,  and 
affirmatively  alleges  that  defendant  .had  full 
information  upon  that  subject,  and  knew 
them  to  be  as  stated  in  the  complaint,  and 
also  that  defendant  had  made  personal  in- 
spection of  the  ditches  and  water  rights. 

There  are  many  allegations  in  the  answer 
and  replication  which  seem  to  be  wholly  im- 
material. 

At  the  time  of  the  trial,  objection  was 
made  by  the  defendant  to  the  introduction 
of  any  testimony  upon  the  part  of  the  plain- 
tiff, which  objection  was  sustained  and  judg- 
ment of  dismissal  entered. 

The  objection  of  the  defendant  seema  to 
have  been  sustained  upon  the  ground  that 
the  replication  of  the  plaintiff  in  its  attempt- 
ed denial  of  the  allegations  of  alleged  fraud, 
was  in  the  form  of  a  negative  pregnant,  and 
therefore  constituted  an  admission  of  such 
allegations  Without  denying  or  avoiding  them. 

The  language  of  the  plaintiff's  replication 
so  questioned,  is  as  follows: 

[309]  "Plaintiff  denies  that  he  set  about 
in  a  systematic  way,  or  in  any  other  way,  to 
cheat,  wrong  or  defraud  the  defendant  or  his 
wife,  or  his  son,  out  of  tlieir  property,  either 
real  or  personal,  as  alleged  in  said  amended 


answer. 

The  plaintiff  asked  permission  to  amend  in 
the  particular  named,  by  striking  out  the 
w-ords  ".18  alleged  in  said  amended  answer." 
Tills  request  was  denied.  In  this  the  court 
erred.  It  is  plain  that  the  defendant  was  not 
and  could  not  have  been  misled  by  the  plead- 
ing.   He  had  ample  opportunity  to  raise  the 
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question  before  the  time  of  the  trial,  and  the 
question  being  raised  upon  the  trial,  substan- 
tial justice  demanded  that  the  requebted 
amendment  be  allowed,  even  though  the  point 
against  the  pleading  may  have  been  well 
taken.  Mere  technicalities  find  but  little 
favor  with  courts  of  justice  in  this  day, 
where  the  strong  tendency  is  to  look  to  the 
language  and  spirit  of  the  code  requiring  that 
substantial  justice  be  done. 

But  the  replication  in  addition,  contained 
a  general  denial,  and  also  a  specific  denial 
of  each  allegation  alleged  to  constitute  acts 
of  fraud. 

It  is  held  generally  that  where  the  objec- 
tion is  not  made  before  the  time  of  trial, 
as  in  this  case,  and  when  it  does  not  appear 
that  the  party  complaining  is  prejudiced, 
courts  will  not  favorably  consider  it.  Also, 
that  where  it  clearly  appears  from  other 
parts  of  the  answer,  that  the  allegations 
formally  admitted  by  reason  of  the  negative 
pregnant  are  in  fact  denied,  the  answer  will 
be  held  good.  In  addition  to  this,  and  that 
in  as  much  as  a  general  denial  puts  in  issue 
every  allegation  in  the  coniplaint,  there  can 
never  be  a  negative  pregnant  in  such  case 
31  Cyc.  203. 

The  objection  to  the  introduction  of  testi- 
mony waa  further  based  upon  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient in  law  to  constitute  a  cause  of  action, 
in  that  the  contract  was  void  upon  its  face 
because  of  defective  description  of  the  prop- 
erty. This  is  not  tenable.  But  if  this  [310] 
description  in  the  contract  was  subject  to 
such  objection  in  the  first  instance,  the  ad- 
mission in  the  answer,  of  the  correctness  of 
the  definite  descriptions  of  the  property  set 
forth  in  the  complaint,  as  being  the  same 
that  was  intended  by  the  contract,  removes 
the  objection,  for  the  pleadings  thus  form  an 
agreement  in  supplying  any  omission  or  de- 
fect in  the  contract  in  that  particular,  and 
so  eliminates  any  question  or  dispute  as  to 
the  property  intended  to  be  included  within 
the  agreement. 

The  plaintifi'  in  error  assigns  as  error  the 
action  of  the  court  in  overruling  his  demurrer 
to  the  answer  of  the  defendant  upon  the 
ground  that  the  answer  did  not  state  facts 
sufficient  to  constitute  a  defense.  In  as  much 
as  the  cause  may  be  again  tried  it  may  be 
important  to  consider  this  question.  The  al- 
legations do  not  constitute  actionable  fraud, 
when  considered  in  the  light  of  all  the  ad- 
mitted facts.  It  is  admitted  that  the  specific 
water  rights  referred  to  are  exactly  the  same 
as  are  named  in  the  contract  and  complaint, 
the  assignment  of  which  is  admitted  to  have 
been  tendered  by  the  plaintiff,  and  there  is 
no  allegation  that  the  plaintiff  was  not  at 
the  time  the  owner  of  the  same,  nor  that  the 
assignments  were  not  executed  and  tendered 
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by  the  actual  owners  of  such  water  rights, 
with  full  power  to  convey  the  title  to  the 
same. 

Water  rights  are  decreed  in  specific  meas- 
urements and  there  is  no  allegation  that 
there  was  any  misrepresentation  in  this  re- 
gard. It  is  admitted  by  the  defendant  that 
he  examined  the  lands  and  ditches  prior  tp 
the  execution  of  the  contract,  and  had  full 
opportunity  to  ascertain  the  amount  and  vol- 
ume of  water  to  be  supplied  under  the  rights 
which  he  agreed  to  purchase.  It  is  not  even 
suggested  that  the  plaintiff  represented  that 
he  owned  or  would  convey  to  the  defendant 
other  or  different  water  rights  than  those 
specifically  agreed.  Beside,  the  answer  al- 
leges : 

"Defendant  alleges  further  that  upon  his 
informing  the  [311]  plaintiff,  that  he,  the 
defendant  herein,  had  learned  that  the  plain- 
tiff had  deceived  him,  and  had  wilHully  mis- 
represented his  holdings  and  rights  in  connec- 
tion with  the  said  land,  Tracts  Number  One 
and  Number  Two,  the  said  plaintiff  thereupon 
agreed  that  if  this  defendant  would  secure 
the  transfer  of  the  said  property  mentioned 
in  the  said  written  agreement  that  he,  the 
plaintiff  herein,  would  furnish  ample  security 
for  the  said  property.  Thereupon  the  parties 
hereto  undertook  to  make  a  new  agreement, 
but  owing  to  the  plaintiff's  wholly  failing  to 
furnish  sufficient  security  so  that  the  defend- 
ant, his  wife  and  son  would  be  secured  for 
the  property  which  the  plaintiff  desired,  the 
said  plaintiff  and  defendant  wholly  failed  to 
make  any  agreement  respecting  the  same." 

This  is  frank  confession  that  what  the  de- 
fendant wanted  was  additional  security  to 
that  named  in  the  contract  for  the  sum  rep- 
resented by  the  plaintiff's  agreed  promissory 
note. 

It  will  be  observed  that  the  proposed  new 
agreement  did  not  contemplate  any  change  as 
to  water  rights,  nor  any  deduction  by  reason 
of  the  alleged  insufficiency  thereof,  but  that 
the  defendant's  refusal  to  keep  his  agreement 
"was  owing  to  the  plaintiff's  wholly  failing 
to  furnish  sufficient  security  so  that  the  de- 
fendant, his  wife  and  son,  would  be  secured 
for  the  property  which  the  plaintiff  desired, 
and  the  said  plaintiff  and  defendant  wholly 
failed  to  make  any  agreement  respecting  the 
same." 

The  demurrer  to  the  answer  should  have 
been  sustained. 

It  is  contended  by  the  defendant  in  error, 
that  there  can  be  no  specific  performance  in 
Uiis  case  for  the  reason  that  neither  party 
was  nor  is  the  owner  of  all  the  property 
which  he  agreed  to  convey.  This  contention 
cannot  avail  as  applied  to  the  property  uf 
the  plaintiff,  for  it  is  admitted  that  proper 
and  sufficient  conveyances  were  tendered. 

If,  as  alleged,  the  defendant  was  and  is  not 
the  owner  of  all  the  lands  and  personal  prop- 


erty he  so  agreed  to  convey,  [312]  and  was 
without  power  to  make  such  conveyance,  and 
if  the  owners  of  a  part  of  this  property  re- 
fuse to  convey,  then  of  course  such  specific 
performance  cannot  be  had,  at  least  as  to 
that  part  of  the  property  which  was  not 
within  the  power  of  defendant  to  convey. 
But  this  does  not  relieve  the  defendant  from 
any  liability  that  may  have  occurred  by  rea- 
son of  a  breach  of  his  own  contracts  He 
knew  when  he  made  the  contract  that  he 
was  not  the  owner  of  the  land,  and  that  he 
had  no  power  to  sell  or  convey.  He  must  be 
held  to  be  personally  liable  on  the  contract, 
for  it  was  his  own.  In  order  to  exempt  the 
contracting  party  from  personal  liability,  he 
must  so  contract  as  to  bind  those  he  claims 
to  represent.  Bush  v.  Cole,  28  N.  Y.  261,  84 
Am.  Dec.  343. 

The  case  of  Pumpelly  v.  Phelps,  40  N.  Y. 
59,  100  Am.  Dec.  463,  was  very  similar  to 
the  one  at  bar.  The  action  was  for  specific 
performance,  and  for  damage  in  caae  specific 
performance  could  not  be  had,  and  it  was 
there  said: 

"Where  a  party  contracts  to  sell  lands, 
which  he  knows  at  the  time,  he  has  not  the 
power  to  sell  and  convey;  and,  if  be  violates 
his  contract  in  the  latter  case,  he  should  be 
held  to  make  good  to  the  vendee  the  loss  of 
his  bargain,  and  it  does  not  excuse  the  vend- 
or, that  he  may  have  acted  in  good  faith 
and  believed,  when  he  entered  into  the  con- 
tract that  he  should  be  able  to  procure  a 
good  title  for  his  purchaser." 

Many  authorities  are  there  cited  in  sap- 
port  of  the  rule  thus  announced.  There  ia  too 
necessity  for  a  reformation  of  the  eontract 
for  the  reason  that  the  parties  by  their  plead- 
ings have  agreed  upon  its  interpretation* 

The  judgment  is  reversed. 

Gabbert,  G.  J.,  and  Garrigues,  J.,  concur. 

Rehearing  denied  May  3,  1916. 
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59  Colo 

I,  Introdtictory, 

The  term  "negative  pr^nant/'  characteris- 
ing an  ambiguous  denial  in  pleading,  has 
seen  several  centuries  of  service.  It  is  found 
as  negativa  pregnane  on  the  margin  of  page 
18,  Year  Book,  2  Henrjr  IV.  Toward  the 
middle  of  the  last  century  some  mention  was 
made  of  the  decadence  of  the  doctrine  of 
negative  pregnant.  In  Jones  v.  Jones,  IG  M. 
4  W.  (Eng.)  699,  16  L.  J,  Exch.  301,  the 
court  said:  "On  the  argument  before  us,  it 
was  contended  that  the  doctrine  of  negative 
pregnant  might  now  be  considered  as  a  dead 
letter,  in  accordance  with  the  opinion  of 
Lord  Chief  Justice  Tindal,  expressed  in  the 
case  of  Bell  v.  Tuckett,  3  M.  &  G.  802  [42 
£.  C.  L.  409],  that  'it  has  not  been  much 
regarded  of  late,'  and  by  reason  of  several 
decisions,  where  the  objection  has  not  pre- 
vailed, viz.,  that  case,  the  case  of  Pigeon  v. 
Osborn,  12  Ad.  ft  El.  715  [40  E.  C.  L.  166] 
and  Bennison  v.  Thelwell,  7  M.  ft  W.  [Eng.] 
512.  In  those  and  many  other  cases,  the 
courts,  following  the  doctrine  laid  down  in 
that  of  Robinson  v.  Haley,  1  Burr  [Eng.] 
316,  and  explained  in  De  Wolf  v.  Bevan,  13 
M.  ft  W.  [Eng.]  167,  have  allowed  several 
facts  constituting  one  point  of  defense  to  be 
included  in  one  traverse;  and,  in  carrying 
into  effect  that  very  convenient  doctrine, 
have  not  very  strictly  followed  the  rule  which 
forbids  a  negative  pregnant;  but  they  certain- 
ly have  not  decided  that  the  rule  does  not 
now  prevail  in  any  case.  .  .  .  In  the  pres- 
ent case,  the  replication  .  .  .  implies  an 
admission  that  there  was  a  command,  and 
yet  does  not  expressly  admit  it,  and  leaves 
it  uncertain  what  the  question  is.  Further, 
it  would' be  true  if  the  defendants  did  not 
enter  at  all,  and  therefore  would  be  a  denial 
of  the  very  fact  which  both  parties  previously 
admitted.  We  must,  therefore,  hold  it  to  be 
ill  pleaded,  unless  we  are  prepared  to  say 
that  the  rule,  that  every  traverse  shall  be 
unambiguous,  and  not  contain  a  negative 
pregnant,  is  exploded,  which  we  certainly  are 
not  authorized  to  say.'' 

After  the  adoption  of  the  codes  of  plead- 
ing in  the  United  States  the  view  was  ex- 
pressed at  least  once  that  the  doctrine  of 
negative  pregnant,  together  with  other  fic- 
tions of  the  common  law,  had  been  abrogated. 
O'Brien  v.  Seattle  Ice  Co.  43  W^ash.  217,  86 
Pac.  399.  Referring  to  that  case,  the  same 
<court  later  said  in  Peters  v.  McPherson,  62 
Wash.  496,  114  Pac.  188 :  "We  did  say  that 
the  doctrine  of  negative  pr^nant  is  the  doc- 
trine of  the  common  law,  and  had  been  abro- 
gated by  statute,  but  it  is  manifest  that  there 
was  no  intention  to  negative  the  rules  whicli 
require  certainty  in  pleading,  or  to  hold  that. 
denials  in  manner  and  form  were  sufficient,  as 
the  case  was  dibtinguished  from  the  cases  so 
holding  which  were  cited  as  authority  by  the 
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other  side."  In  White  v.  East  Side  Mill,  etc. 
Co.  (Ore.)  158  Pac.  174,  wherein  the  reply 
of  the  plaintiff,  who  had  obtained  judgment 
in  the  trial  court,  contained  negatives  preg- 
nant, the  court  said:  "We  greatly  regret 
being  compelled  to  reverse  this  case  upon  a 
question  of  pleading,  but  we  see  no  way  to 
avoid  doing  so  without  violating  all  the  estab- 
lished rules  of  pleading,  both  as  prescribed 
by  the  code  and  as  they  existed  at  common 
law."  And  in  denying  a  rehearing  in  the 
same  case  the  court  said:  "Pleading  in  this 
state  is  not  regulated  by  the  common  law, 
but  by  statute,  and  the  decisions  in  this 
state  were  made  upon  the  statute;  and  an 
examination  of  the  authorities  shows  that  in 
all  the  code  states  where  the  subject  has  been 
discussed  denials  of  the  character  here  con- 
sidered have  been  held  insufficient  to  raise 
an  issue.  Our  conclusion,  therefore,  is  not  a 
resurrection  of  an  ancient  rule  of  common-law 
pleading,  but  the  eilforcement  of  a  plain  re- 
quirement of  the  statute,  and  all  the  industry 
of  counsel  has  not  discovered  a  single  case 
holding  a  contrary  view." 

The  rule  forbidding  negatives  pregnant, 
however,  is  affected  by  the  liberal  rules  of 
construction  and  amendment  of  pleadings 
that  prevail  generally  under  the  code.  The 
present  note  collates  decisions  concerning  neg- 
atives pregntfnt,  and  includes  cases  which, 
without  expressly  mentioning  the  name,  deal 
with  the  same  principle.  It  considers  the 
form  and  legal  effect  of  negatives  pregnant, 
but  does  not  enter  into  a  treatment  of  rules 
of  procedure  applicable  to  pleadings  gen- 
erally. 

//.  Oenerally. 

1.  Modified  Nboativb. 

A  "negative  pregnant"  is  a  denial  coupled 
with  qualifying  terms,  usually  in  the  literal 
terms  of  the  allegation.  Such  a  denial  is  an 
ambiguous  pleading  since  it  cannot  be  ascer- 
tained whether  it  is  the  fact  or  only  the 
qualification  which  is  intended  to  be  denied, 
and  is  generally  regarded  as  bearing  an  ad- 
mission of  that  which  is  not  specifically  de- 
nied. 

England, — Jones  v.  Jones,  16  M.  ft  W.  708, 
16  L.  J.  Exch.  301;  Lea  v.  Luthell,  Cro. 
Jac.  659. 

Canada, — Upper  v.  Hamilton,  1  U.  C.  Q.  B 
467;  Denison  v.  Donnelly,  2  U.  C.  Q.  B.  394; 
McDonald  v.  Lowe,  34  Nova  Scotia  631. 

United  States.— Ex  p.  Wall,  107  U.  S.  2G5, 
2  S.  Ct.  569,  27  U.  S.  (L.  ed.)  552;  Rhino  v. 
Emery,  79  Fed.  483;  U.  S.  v.  Larkin,  153 
Fed.  113,  82  C.  C.  A.  247;  Blalock  v.  Georgia, 
etc.  R,  Co.  reported  in  full,  post,  this  volume, 
at  page  679. 

Arizona. — Eshom  v.  Eshom,  167  Pac.  974. 
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Arkansas, — J.  I.  Porter  Lumber  Co.  v. 
Hill,  72  Ark.  62,  77  S.  W.  905 ;  Chicago,  etc. 
R.  Co.  V.  State,  84  Ark.  409,  106  S.  W.  199. 

California. — Busenius  v.  Coffee,  14  Cal.  91 ; 
Castro  V.  Wetmore,  16  Cal.  379;  Woodworth 
V.  Knowlton,  22  Cal.  164;  Towdy  v.  Ellis,  22 
Cal.  651;  Randolph  v.  Harris,  28  Cal.  562, 
87  Am.  Dec.  139;  Leffingwell  v.  Griffing,  31 
Cal.  231;  Feely  v.  Shirley,  48  Cal.  369;  Hus- 
ton V.  Twin,  etc.  Creek  Turnpike  Road  Co. 
45  Cal.  650;  Nolan  v.  Hentig,  138  Cal.  281, 
71  Pac.  440;  Jones,  etc.  Steel  Co.  v.  Abner 
Doble  Co.  162  Cal.  497,  123  Pac.  290;  Thomp- 
son V.  Hamilton  Motor  Co.  reported  in  full, 
post,  this  volume,  at  page  677.  Preston  v. 
Central  California  Water,  etc.  Co.  11  Cal. 
App.  100,  104  Pac.  462;  Schroeder  v.  Mauzy. 
16  Cal.  App.  443,  118  Pac.  459;  Ronning  v. 
Way,  18  Col.  App.  627.  123  Pac.  616;  Blonck 
V.  Commonwealth  Amusement  Corp.  19  Cal. 
App.  720,  127  Pac.  805;  Provident  Gold  Min. 
Co.  V.  Haynes  (Cal.)  159  Pac.  165.  See  also 
Reniff  v.  The  Cynthia,  18  Cal.  669;  Lay  v. 
Neville,  26  Cal.  646;  Dona  way  v.  Anderson, 
22  Cal.  App.  691,  136  Pac.  309;  Union  Trust 
Co.  v.  Dickinson,  29  Cal.  App.  91,  157  Pac. 
616. 

Colorado, — James  v.  McPhee,  9  Colo.  486, 
13  Pac.  635 ;  Grand  Valley  Irr.  Co.  v.  Lesher, 
28  Colo.  273,  65  Pac.  44;  Tate  v.  People,  6 
Colo.  App.  202,  40  Pac.  471;  Brennan  v.  State 
Bank,  10  Colo.  App.  368,  50  Pac.  1076;  Lozier 
v.  Hannan,  12  Colo.  App.  59,  54  Pac.  399; 
Sargent  v.  Chapman,  12  Colo.  App.  629,  66 
Pac.  194. 

Idaho.— Welch  v.  Bigger,  24  Idaho  169,  133 
Pac.  381. 

Indiana. — Charleston,  etc.  Turnpike  Co.  v. 
Willey,  ]6  Ind.  84;  State  v.  Davis,  73  Ind. 
369;  Hawkins  v.  State,  126  Ind.  294,  26  N. 
£.  43. 

Indian  Territory. — Missouri,  etc.  R.  Co.  ▼. 
Elliott,  2  Indian  Ter.  407,  51  S.  W.  1067. 

Kentucky. — Cincinnati,  etc.  R.  Co.  v.  Bar- 
ker, 94  Ky.  71,  21  S.  W.  347,  14  Ky.  L..Rep. 
750;  Gahren  v.  Farmers*  Bank,  156  Ky.  717, 
161  S.  W.  1127;  Hendrick  v.  Robert  Mitchell 
Furniture  Co.  29  S.  W.  750,  16  Ky.  L.  Rep. 

769. 

Minnesota. — Burt  v.  McKinstry,  4  Minn. 
204,  77  Am.  Dec.  507;  Lynd  v.  Picket,  7 
Minn.  184,  82  Am.  Dec.  79;  McMurpliy  v. 
Walker,  20  Minn.  382. 

Montana. — Harris  v.  Shontz,  1  Mont.  212; 
Territory  v.  Rodgers,  1  Mont.  252 ;  Toombs  v. 
Hornbuckle,  1  Mont.  286;  Edgerton  v.  Power, 
18  Mont.  350,  45  Pac.  204;  Yank  v.  Bor- 
deaux, 29  Mont.  74,  74  Pac.  77;  Agle  v. 
Standard  Drug  Co.  29  Mont.  Ill,  74  Pac. 
135;  Bourke  v.  Butte  Electric,  etc.  Co.  33 
Mont.  267,  83  Pac.  470:  Britannia  Min.  Co. 
v.  U.  S.  Fidelity,  etc.  Co.  43  Mont.  93,  115 
Pac.  46. 


Nebraska. — ^Leavitt  v.  Bartholomew,  1  Neb. 
(unofficial)  Rep.  766,  764,  93  N.  W.  856; 
Storey  v.  Kerr,  2  Neb.  (unofficial)  Rep.  568, 
89  N.  W.  601;  Harden  v.  Atchison,  etc.  R. 
Co.  4  Neb.  521;  Phoenix  Ins.  Co.  v.  Meier, 
28  Neb.  124,  44  N.  W.  97;  Knight  v.  Denman, 
64  Neb.  814,  90  N.  W.  863,  affirmed  on  re- 
hearing 68  Neb.  383,  94  N.  W.  622. 

Neio  Hampshire. — Thompson  v.  Fellows,  21 
N.  H.  425. 

New  York. — Pfaudler  Process  Fermenta- 
tion Co.  v.  McPherson,  3  N.  Y.  S.  609,  20 
N,  Y.  St.  Rep.  473;  Shearman  v.  New  York 
Central  Mills,  1  Abb.  Pr.  187;  Davison  v. 
Powell,  16  How.  Pr.  467;  Moody  v.  Belden, 
60  Hun  582,  15  N.  Y.  S.  119;  Kelly  v.  Sam- 
mis,  25  Misc.  6,  53  N.  Y.  S.  826 ;  Laurie  v. 
Duer,  30  Misc.  154,  61  N.  Y.  S.  930 ;  Pascek- 
witz  V.  Richards,  37  Misc.  250,  75  N.  Y.  S. 
291;  Hutchinson  v.  Bien,  46  Misc.  302,  93 
N.  Y.  S.  189,  affirmed  104  App.  Div.  214,  93 
N.  Y.  S.  216;  Levin,  etc.  Contracting  Co.  v. 
Jackson,  46  Misc.  445,  92  N.  Y.  S.  307) 
Browning  v.  Moses,  60  Misc.  Ill,  111  N.  Y. 
S.  651;  Queen  City  Bank  v.  Hudson,  8  App. 
Div.  27,  40  N.  Y.  S.  1018 ;  Shepard  v.  Wood, 
116  App.  Div.  861,  102  N.  Y.  S.  306;  Stone 
v.  Auerbach,  133  App.  Div.  75,  117  N.  Y.  S. 
734;  People  v.  Wheeler,  124  N.  Y.  S.  746; 
Stuber  v.  McEntee,  142  N.  Y.  206,  36  N.  £. 
878. 

North  Carolina^ — Rumbpugh  v.  Southern 
Imp.  Co.  106  N.  C.  461,  11  S.  E.  628. 

Oklahoma. —Spencer  v.  Turney,  6  Okla.  683, 
49  Pac.  1012;  Jackson  v.  Green,  13  Okla.  314, 
74  Pac.  602. 

Oregon. — ^McCormick  Harvesting  Mach.  Co. 
V.  Hovey,  36  Ore.  259,  59  Pac.  189;  Randall 
V.  Simmons,  40  Ore.  554^  67  Pac.  513;  Thomp- 
son V.  (Jolvin,  53  Ore.  488,  101  Pac.  201: 
Hewitt  V.  Huffman,..55  Ore.  67,  105  Pac.  98; 
Minter  v.  Minter,  80  Ore.  369,  157  Pac.  157; 
White  V.  East  Side  MUl,  etc.  Co.  (Ore.)  158 
Pac.  173,  rehearing  denied  158  Pac.  527. 

South  Carolina. — Curnow  v.  Phoenix  Ins. 
Co.  46  S.  C.  79,  24  S.  E.  74. 

South  Dakota. — Board  of  Education  v. 
Prior,  11  8.  D.  292,  77  N.  W.  106. 

Utah.— Conway  v.  Clinton,  1  Utah  216; 
Rock  Springs  Coal  Co.  v.  Salt  Lake  Sanitari- 
um Assoc.  7  Utah  158,  25  Pac.  742;  Podlech 
V.  Phelan,  13  Utah  333,  44  Pac.  838;  Han- 
cock V.  Luke,   148  Pac.  462. 

Vermont. — Brigprs  v.  Mason,  31  Vi.  433. 

Washington, — Seattle  Nat.  Bank  v.  Meer- 
waldt,  8  Wash.  630,  36  Pac.  763;  Peters  v. 
McPherson,  62  Wash.  496,  114  Pac.  188  {dis- 
approving O'Brien  v.  Seattle  Ice  Co.  43  Wash. 
217,  86  Pac.  399) ;  Dillon  v.  Spokane  County. 
3  Wa«h.  Ter.  498,  17  Pac.  889. 

Wiscotisin. — Bobbins  v.  Lincoln,  12  Wis. 
1;  Saylcs  v.  Davis,  22  Wis.  225;  Schaetzel 
T.  Germantown   Farmers'  Mut.   Ins.  Co.  22 
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Wis.  412;  Crane  BroB.  Mfg.  Co.  ▼.  Morse,  49 
Wis.  368,  5  N.  W.  816;  Argard  v.  Parker,  81 
Wis.  581,  61  N.  W.  1012;  Carpenter  v.  Mom- 
sen,  92  Wis.  449,  65  N.  W.  1027,  66  N.  W. 
692;  Grimm  v.  Washburn,  100  Wis.  229,  75 
X.  W.  084;  Carpenter  v.  Rolling,  107  Wis. 
559,  83  N.  W.  963. 

"A  negative  pregnant  has  been  defined  by 
Pomeroy  in  his  treatise,  Pomeroy's  Code 
Remedies,  section  618,  as  a  denial  'pregnant 
with  an  admission  of  the  substantial  fact 
which  is  apparently  controverted;  or,  in 
other  words,  one  which,  although  in  the  form 
uf  a  traverse,  really  admits  the  important 
fact  contained  in  the  allegation.'  "  Electrical 
Accessories  Co.  v.  Mittenthal,  194  N.  Y.  478, 
87  N.  £.  684.  "We  take  the  rule  to  be  well 
established  that  a  negative  pregnant  is  no 
denial  at  ail, -and  where  such  a  pleading  is 
filed  by  way  of  an  answer,  that  the  allega- 
tion s  of  the  petition  are  treated  as  admitted." 
Jackson  v.  Green,  13  Okla.  314,  74  Pac.  602. 
'*It  is  plain,  and  every  lawyer  is  cognizant 
of  the  fact,  that  a  denial  that  a  person  'care- 
lessly' did  an  act  is  not  a  denial  that  he  did 
the  act,  and  a  denial  that  a  person  'negli- 
gently' failed  to  look  out  for  his  safety  is  not 
a  denial  that  he  actually  failed  to  do  so,  but 
goes  only  to  the  manner  in  which  he  failed. 
Both  as  a  matter  of  grammar  and  as  a  mat- 
ter of  law  the  doing  of  the  act  charged  is  not 
denied;  the  denial  going  merely  to  the  man- 
ner in  Ivhich  the  act  was  done,  and  not  to 
the  fact  that  it  was  actually  performed." 
White  T.  East  Side  Mill,  etc.  Co.  (Ore.)  158 
Pac.  527,  denying  rehearing  168  Pac.  173. 

2.  Conjunctive  Negative. 

A  conjunctive  denial  of  conjunctive  allega- 
tions is  generally  held  to  be  insufficient  to  put 
in  issue  any  one  of  the  allegations  so  denied. 

England. — Stubbs  v.  Lainson,  6  Dowl.  162, 
2  Gale  122,  5  L.  J.  Exch.  240,  1  M.  &  W.  728, 
1  Tyrw.  &  G.  1000;  Coram  v.  Sweeting,  2 
Saund.  205,  85  Eng.  Rep.  (Reprint)  991; 
Gwynne  v.  Brock,  6  U.  C.  Q.  B.  O.  S.  271; 
Miller  v.  Hamilton,  1  U,  C.  Q.  B.  428;  Com- 
mercial Bank  v.  Reynolds,  3  U.  C.  Q.  B.  360; 
Wrjglit  V.  Benson,  5  U.  C.  Q.  B.  249. 

California. — Blankman  v.  Vallejo,  15  Cal. 
038;  Kuhland  v.  Sedgwick,  17  Cal.  123;  More 
V.  Del  Valle.  28  Cal.  170;  Fitch  v.  Bunch,  30 
Cal.  208;  Blood  v.  Light,  31  Cal.  115;  Fish 
v.  Redington,  31  Cal.  185;  Reed  v.  Calder- 
wood,  32  Cal.  109;  Doll  v.  Good,  38  Cal.  287; 
Larncy  v.  Mooney,  50  Cal.  610;  Leroux  v. 
Murdock,  51  Cal.  541;  Toomey  v.  Knobloch, 
8  Cal.  App.  58.3,  97  Pac.  529;  Bartlett  Estate 
Co.  V.  Fraser,  11  Cal.  App.  373,  105  Pac.  130. 

Kentucky. — Johnson  v.  Asher,  105  S.  W. 
943,  32  Ky.  L.  Rep.  317. 

Jl/innwo^a.— Pullen  v.  Wright,  34  Minn. 
314,   26   N.   W.   394. 
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Montana. — Bach  ▼.  Montana  Lumber,  etc. 
Co.  15  Mont.  345,  39  Pac.  291. 

Netp  York, — McClave  v.  Gibb,  11  Misc.  44, 
31  N.  Y.  S.  847;  Young  v.  Catlett,  6  Duer 
437;  Hopkins  v.  Everett,  6  How.  Pr.  159. 

Oregon, — Scovill  v.  Barney,  4  Ore.  288; 
Moser  v.  Jenkins,  5  Ore.  448. 

Washington. — Gammon  v.  Dyke,  2  Wash. 
Ter.  266,  6  Pac.  845. 

"It  is  a  rule  everywhere  and  under  all 
syateras  of  pleading  that,  where  several  ma* 
terial  facts  are  alleged  conjunctively,  the 
denial  must  be  so  specific  as  to  indicate  tlie 
intent  of  the  pleader  to  deny  all  of  such  al- 
legations, and  it  is  the  universal  rule  that 
material  facts  alleged  conjunctively  must 
be  denied  disjunctively.  Mr.  Bliss  states  the 
reason  for  this  rule  in  the  following  lan- 
guage. 'There  is  a  special  reason,  in  states  in 
which  it  is  necessary  to  make  oath  to  plead- 
ings, why  a  negative  pregnant  should  not  be 
tolerated.  No  one  could  be  convicted  of 
perjury  who  should  swear  to  sucji  a  denial, 
as  it  is  uncertain  what  fact  he  intended  to 
deny.'  Bli.ss  on  Code  Pleadings,  sec.  332." 
White  V.  East  Side  Mill,  etc.  Co.  (Ore.)  158 
Pac.  173,  rehearing  denied  158  Pac.  527. 

///.  Basis  of  Doctrine, 

"It  is  required  that  pleading  be  true;  that 
is,  the  goodness  and  virtue  of  pleading;  and 
that  it  be  certain  and  single,-  and  that  is  the 
beauty  and  grace  of  pleading.  Therefore  the 
law  refuseth  double  pleading,  and  negative 
pregnant,  though  they  be  true,  because  they 
do  inveagle  and  not  settle  the  judgment 
upon  one  point."  Slade  v.  Drake,  Hob.  295, 
80  Eng.  Rep.  (Reprint)  439.  "Every  party 
to  an  action  is  entitled  to  demand  that  the 
issues  shall  be  clearly  stated  in  the  pleadings 
before  his  cause  is  put  upon  trial.  Such  de- 
mand was  seasonably  made  in  this  case,  and 
plaintiff's  attorney  refused  to  deny  plainly 
and  explicitly,  and  in  contemplation  of  lav/ 
to  deny  at  all,  the  m}>terial  averments  of  the 
answer.  This  is  not  a  question  of  fanciful 
distinctions  between  the  conjunctions  *and' 
and  'or,'  nor  is  it  a  question  of  definition  of 
the  adverbs  'negligently'  and  'carielessly.'  It 
is  a  question  as  to  whether  certain  allegations 
of  the  complaint  have  been  denied.  A  verv 
short  word  may  change  the  whole  meanini»:  of 
a  sentence.  Eliminate  the  little  adverb  *not' 
from  the  Ten  Commandments  and  there  re- 
mains an  injunction  to  commit  the  very  of- 
fenses there  prohibited.  A  law  requiring  an 
offender  to  be  fined  'and'  imprisoned  would 
not  be  complied  with  by  inflicting  a  fine  and 
omitting  the  imprisonment,  and  vice  versa. 
One  requiring  an  offender  to  be  fined  'or'  im- 
prisoned would  be  violated  by  inflicting  both 
fine  and  imprisonment."  White  v.  East  Side 
Mill,  etc.  Co.  (Ore.)  158  Pac.  627,  denying 
rehearing  168  Pac.  173. 
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In  discussing  literal  and  conjunctive  denials 
the  court  in  Blankman  v.  Vallejo,  15  Cal. 
638,  said:  "A  party  may  well  deny  in  this 
way  the  entire  cka/rges  in  form  as  stated 
against  him,  in  consistency  with  admitting 
the  truth  of  the  specific  charge,  or  even  the 
substantial  fact;  relieving  his  conscience  un- 
der the  notion  that  he  has  only  denied  all 
to  be  true  which  is  alleged  against  him,  and 
not  each  and  every  part.  But  the  object  of 
the  rules  of  pleading  is  to  prevent  any  such 
evasion,  and  to  require  a  denial  of  every 
specific  averment,  and  this  in  its  substance 
and  spirit,  and  not  merely  a  denial  of  its 
literal  truth;  and  the  defendant  is  held  to 
an  admission  whenever  he  fails  to  make  such 
denial." 

IV,  Illustrations, 

1.  What  Is  Negative  Pbegnant. 

A  denial  of  debt  or  damage  in  the  precise 
sum  alleged  is  an  admission  of  the  debt  or 
damage  in  any  lesser  amount.  Huston  v. 
Twin,  etc.  Greek  Turnpike  Road  Co.  45  Cal. 
550;  Thompson  y.  Hamilton  Motor  Co.  re- 
ported in  full,  post,  this  volume,  at  page  677 ; 
Preston  v.  Central  California  Water,  etc.  Co. 
11  Cal.  App.  190,  104  Pac.  462;  Lozier  v. 
Hannan,  12  Colo.  App.  59,  54  Pac.  399; 
Welch  V.  Bigger,  24  Idaho  169,  133  Pac.  381 ; 
Oahren  v.  Farmers*  Bank,  156  Ky.  717,  161 
S.  W.  1127;  Burt  v.  McKinstry,  4  Minn.  204, 
77  Am.  Dec.  507;  Lynd  v.  Picket,  7  Minn. 
184,  82  Am.  Dec.  79;  Baker  v.  Bailey,  16 
Barb.  (X.  Y.)  64;  Salinger  v.  Lusk,  7  How. 
Pr.  (N.  Y.)  430;  Lawrence  v.  Cabot,  41 
Super.  Ct.  (N.  Y.)  122;  Jackson  v.  Green,  13 
Okla.  314,  74  Pac.  502;  Moser  v.  Jenkins,  5 
Ore.  447 ;  Hewitt  v.  Huffman,  55  Ore.  57,  105 
Pac.  98;  Conway  v.  Clinton,  1  Utah  215; 
Peterson  v.  Bean,  22  Utah  43,  61  Pac.  213; 
Seattle  v.  Buzby,  2  Wash.  Ter.  26,  3  Pac. 
180;  Dillon  v.  Spokane  County,  3  Wash.  Ter. 
498,  17  Pac.  889.  "The  answer  denies  that 
the  property  is  *of  the  value  or  worth  the 
sum  of  two  hundred  and  sixty-seven  dollars, 
as  alleged  in  the  complaint.'  Where  the  ques- 
tion of  value  is  material,  this  form  of  denial 
is  insufiicient,  and  admits  the  valne  as  stated. 
It  is  in  pleading  termed  a  negative  pregnant. 
Where  a  party  would  controvert  an  allega- 
tion of  value,  he  must  allege  that  the  article 
is  of  no  value,  or  of  the  value  as  he  claims  it 
to  be.  Under  such  an  allegation  as  this,  the 
value  might  be  one  cent  less  than  alleged  in 
the  complaint,  and  yet  the  answer  would  be 
literally  true."  Lynd  v.  Picket,  7  Minn.  184, 
82  Am.  Dec.  79.  ''A  denial  tliat  on  the  22nd 
day  of  October,  1912,  plaintiflf  loaned  to  de- 
fendant the  sum  of  $5,000  is  an  admission 
that  on  some  other  day  plaintiff  loaned  to  de- 
fendant that  sum.     A  denial  that  plaintiff 


loaned  to  defendant  the  sum  of  $5,000,  with- 
out the  addition  of  the  words  'or  any  other 
sum,'  is,  of  course,  not  good,  for  it  ia  an  ad- 
mission that  plaintiff  loaned  to  defendant  & 
sum  slightly  less  than  $5,000.  For  the  same 
reason,  the  denial  of  the  following  all^a- 
tion  of  the  petition:  'Which  amount  thej 
each  both  jointly  and  severally  agreed  to  paj 
plaintiff'  in  the  following  language:  'Wliich 
amount  both  jointly  and  severally  agreed  to 
pay  plaintiff,'  is  an  admission  that  either 
jointly  or  severally  it  agreed  to  pay  plaintiff 
said  amount."  Gahren  v.  Farmers'  Bank,  156 
Ky.  717,  161  S.  W,  1127. 

Likewise,  a  denial  that  ''the  amount  of 
stock"  sold  by  the  plaintiff  waa  delivered  is 
pregnant  with  the  admission  that  all  of  the 
stock,  except  an  immaterially  fractional  por- 
tion, was  delivered.  Edgerton  v.  Power,  18 
Mont.  350,  45  Pac.  204. 

An  answer  by  a  defendant  railroad  com- 

jpany,  denying  that  it  negligently  set  fire  to 

its  depot,  admits  as  a  fact  that  it  did  fire 

the  depot.    Cincinnati,  etc.  R.  Co.  v.  Barker, 

94  Ky.  71,  21  S.  W.  347. 

"Where  an  information  charges  that  the 
defendant,  in  disobedience  of  an  injunction, 
wrongfully  committed  specific  acts,  an  answer 
alleging  that  the  defendants  deny  that  'the; 
did  any  of  the  acts  in  disobedience  of  the 
order  of  the  injunction'  is  bad.  It  ia  a  nega- 
tive pregnant  of  the  worst  form.  It  admitd 
the  performance  of  the  acts,  but  avers  thtt 
they  were  not  performed  in  violation  of  the 
injunction,  and  this  is  clearly  insufficient; 
for,  if  the  prohibited  acts  were  performed, 
the  law  declares  that  the  injunction  was  vio- 
lated." Hawkins  v.  State,  126  Ind.  294,  26 
N.  E.  43.  "The  defendants  deny  that  Edith 
P.  Craddock  for  a  good  and  valuable  con- 
sideration sold  and  assigned  the  judgment  to 
the  relator.  This  is  a  negative  pregnant 
The  utmost  effect  it  can  have  is  to  admit  the 
assignment  and  deny  the  sufficiency  of  the 
consideration."  Tate  v.  People,  6  Colo. 
App.  202,  40  Pac.  471.  Where  the  plaintiff 
alleged  that  the  defendants  were  entirely 
familiar  with  each  other's  business,  and  the 
answer  denied  that  the  defendants  were  en- 
tirely familiar  with  each  other's  business,  it 
was  held  that  the  defendants  admitted  that 
they  were  familiar  with  that  part  of  each 
other's  business  which  was  involved  in  the 
action.  Esliom  v.  Eshom  (Ariz.)  157  Pac. 
974. 

The  fact  of  the  corporate  existence  of  a 
party  is  admitted  by  a  denial  in  the  very 
words  of  the  allegation  including  qualify ini; 
statements,  such  as  "organised  under  the 
laws  of  Wisconsin,"  or  "owning  and  operatinjj 
a  line  of  railroad  through  Saline  count>. 
Arkansas."  Chicago,  etc.  R.  Co.  v.  State,  J^4 
Ark.  409,  106  S.  W.  199;  Missouri,  etc.  R.  Co. 
V.  Elliott,  2  Indian  Ter.  407,  51  S.  W.  1067; 
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Brittannia  Min.  Co.  v.  U.  S.  Fidelity,  etc. 
Co.  43  Mont.  93,  116  Pac.  46;  McCormick 
Harvesting  Mach.  Co.  v.  Hovey,  36  Ore.  259, 
59  Pac.  189. 

''The  allegation  of  the  complaint  is  that 
McDonald  assigned  all  his  property,  both 
real  and  personal,  to  the  plaintiff.  Proof 
that  substantially  all  the  property  of  the 
assignor  was  assigned  supports  the  allega- 
tion. Burrill,  Assignm.  §  122.  The  denial 
J8  that  he  assigned  all  his  property,  and  proof 
of  any  piece  of  property,  however  insignifi- 
cant, unassigned,  maintains  the  issue  made 
hy  the  defendant,  and  satisfies  his  conscience 
in  making  the  oath  to  his  answer.  It  is  a 
traverse  in  ipsis  verbis,  using  exactly  the 
language  of  the  allegation  traversed,  and  no 
more.  It  is  pregnant  with  the  substantial 
admission  of  the  allegation,  the  letter  of 
which  it  alone  denies."  James  v.  McPhee,  8 
Colo.  486,   13  Pac.  535. 

Where  a  complaint  alleged  that  the  defend- 
ant "assaulted  the  plaintiff,  and  seized  him  by 
his  collar  and  shook  him  violently,"  and 
the  answer  denied  "that  he  did  assault  the 
said  plaintiff,  and  seize  him  by  his  collar, 
and  shook  him  violently,"  it  was  held  that 
the  plaintiff  was  entitled  to  judgment  on  his 
demurrer,  with  leave  to  the  defendant  to 
amend  on  the  usual  terms.  Hopkins  v.  Ever- 
ett, 6  How.  Pr.  (N.  Y.)  159.  And  where  a 
complaint  alleged  that  the  defendants  at  the 
times  mentioned  "were  and  still  are  doing 
business  under"  a  certain  name,  an  answer 
filed  eighteen  days  after  the  last  date  men- 
tioned in  the  complaint,  and  denying  that 
the  defendants  "were  and  still  are  doing  busi- 
ness under"  the  name  specified,  was  held  to 
be  an  admission  of  the  averment  of  the  com- 
plaint. Nolan  V.  Hentig,  138  Cal.  281,  71 
Pac.  440. 

2.  What  Is  Not  Negative  Preoxa>'T. 


a.  Specific   Denial. 

A  denial  does  not  necessarily  become  a  neg- 
ative pregnant  by  following  the  words  of  tlie 
allegation.  Pullin  v.  Nicholas,  1  Lev.  (Eng.) 
83;  Donovan  v.  Main,  74  App.  Div.  44,  77 
N.  Y.  S.  229;  Carieton  v.  Lawrence,  77  Misc. 
573,   137  N.  Y.  S.  200. 

Where  several  allegations  together  form  a 
single  proposition,  a  conjunctive  denial  of 
the  allegations  is  not  a  negative  pregnant. 
Jones  V.  Eddy,  90  Cal.  147,  27  Pac.  190.  See 
also  Miller  v.  Tobin,  18  Fed.  809;  Kay  v. 
WTiittaker,  44  N.  Y.  565.  In  an  action  on  a 
contract,  a  denial  that  the  plaintiff  has  per- 
formed all  the  conditions  precedent  is  not  a 
negative  pregnant,  since  the  failure  to  per- 
form any  one  condition  would  be  fatal.  Elec- 
trical Equipment  Co.  v.  Feuerlicht,  90  N.  Y. 
S.   467;  Hudson  Co.'s  v.  Briemer,  113  N.  Y. 
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On  the  same  principle  it  has  been  held  that 
a  replication  stating  that  "May  did  not  ex- 
ecute the  said  deed  as  such  manager  for  and 
on  behalf  of  the  said  copartnership*'  was  not 
a  negative  pregnant,  it  appearing  that  the 
question  at  issue  depended  on  two  facts, 
namely,  whether  May  executed  the  deed,  and 
whether  he  did  so  by  the  authority  of  the  com- 
pany. Bell  V.  Tuckett,  3  M.  &  G.  785,  42  E. 
C.  L.  409,  133  Eng.  Rep.  (Reprint)  1355.  See 
also  Bennison  v.  Thelwell,  7  M.  &  W.  (Eng.) 
612,  9  Dowl.  739  (oiting  Webb  v.  Weatherby, 
1  Bing.  N.  Cas.  502,  27  E.  C.  L.  474,  1  Scott 
477 ) .  In  Bell  v.  Tuckett,  supra,  it  was  said : 
"With  respect  to  the  objection,  that  the  repli- 
cation involves  a  negative  pregnant,  I  do  not 
think  that  the  doctrine  applies  here,  as  soon 
as  it  is  understood  that  the  replication  does 
put  the  defendant  to  the  proof  af  all  of  the 
allegations  in  the  plea.  The  cases  cited  upon 
this  point  are'  most  of  them  open  to  the  ob- 
servation, that  the  party  was  by  the  plea  re- 
quired to  admit  or  deny  certain  things  which 
he  was  not  at  liberty  to  do  in  the  informal 
mode  of  a  negative  pregnant.  For  instance, 
in  the  case  mentioned  in  Bacon's  Abridgment, 
of  trespass  for  cutting  trees,  where,  to  a  plea 
that  the  defendant  cut  them  by  command  of 
the  plaintiff,  a  replication  that  the  defendant 
did  not  cut  the  trees  by  the  plaintiff's  com- 
mand, was  held  bad.  That  was,  I  apprehend, 
on  the  ground  that  the  plaintiff  was  called 
on  by  the  plea  to  admit  that  the  defendant 
cut  the  trees ;  and  that  it  was  an  informal  and 
improper  way  of  saying  that  the  defendant 
cut  the  trees  without  the  command  of  the 
plaintiff.  So,  in  the  action  against  the  inn- 
keeper, the  reason  why  he  was  not  allowed 
to  plead  that  the  plaintiff's  goods  were  not 
lost  by  his  default,  was  that,  being  bound  to 
admit  the  loss  of  the  goods,  it  was  an  in- 
formal mode  of  denying  his  negligence.  These 
grounds  do  not  apply  to  this  case;  for  here 
all  the  allegations  were  matters  which  the 
plaintiff  was  not  called  upon  to  admit,  but 
to  deny.  Though,  some  of  the  decisions  may 
not  be  satisfactory,  yet,  on  the  authority  of 
the  recent  cases,  I  think  that  this  replication 
is  good." 

A  denial  of  the  execution  of  the  written 
instruments  alleged  to  have  been  executed 
has  been  held  not  to  be  a  negative  pregnant. 
Higgins  V.  Graham,  143  Cal.  131,  76  Pac. 
898,  wherein  the  court  said:  "The  material 
fact  alleged  in  each  of  the  allegations  was 
the  making  of  the  written  promise  or  acknowl- 
edgment set  up,  and  it  was  sufiieient  for  the 
defendant  to  deny  this,  which  he,  in  effect,, 
did  in  denying  that  he  ever  made  any  of  the 
acknowledgments  in  the  words  alleged.  For 
if  these  denials  could  be  construed  as  ad- 
mitting acknowledgments  of  the  debt,  in 
other  words,  this  would  be  simply  an  ad- 
mission of  writings  other  than  those  alleged,, 
which  under  familiar  rules  of  practice  would 
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be  variant  from  the  writings  alleged,  and 
therefore  immaterial.  .  .  .  The  case  is 
therefore  the  same  as  that  of  a  suit  on  a 
promissory  note — the  complaint  alleging  that 
on  a  day  named  'the  defendant  executed  his 
promissory  note  in  the  words  and  figures 
following/  etc.  Here  a  simple  denial  of  the 
execution  of  the  alleged  note  would  be  suf- 
ficient (Code  Civ.  Proc.  sees.  447-448)  ;  and 
a  denial  that  on  the  day  named,  or  at  any 
other  time,  the  defendant  'executed  the 
promissory  note  set  out  in  the  complaint,' — 
or  'a  promissory  note  in  the  words  and  figures 
set  out  in  the  complaint,'  or  4n  the  words  and 
figures  following,'  etc.,  would  be  precisely 
equivalent." 

A  denial  by  one  of  two  defendants  that  he 
executed  a  certain  note  is  not  an  admission 
that  both  defendants  executed  the  note.  City 
Bank  v.  Kellar,  2  U.  C.  C.  P.  508. 

b.  General  Denial. 

A  general  denial  is  not  a  negative  preg- 
nant. McGrath  v.  Valentine,  167  Fed.  473, 
93  C.  C.  A.  100;  German-American  Bank  v. 
White,  38  Minn.  471,  38  N.  W.  361;  Thomp- 
son v.  Erie  R.  Co.  45  N.  Y.  468;  Peters  v. 
McPherson,  62  Wash.  496,  114  Pac.  188 
{oiwrruHng  Columbia  Nat.  Bank  v.  Weston, 

14  Wash.  162,  44  Pac.  145,  and  Cole  v.  Noerd- 
linger,  22  Wash.  51,  60  Pac.  57).  Compare 
MeCIung  v.  Bergfeld,  4  Minn.  148;  Dean  v. 
Leonard,  9  Minn.  100;   Frasier  v.  Williams, 

15  Minn.  288;  Hecklin  v.  Ess,  16  Minn.  51; 
Pottgieser  v.  Dozn,  16  Minn.  204;  Coleman  v. 
Pearce,  26  Minn.  123,  1  N.  W.  846;  Stone  v. 
Quaal,  36  Minn.  46,  29  N.  W.  326;  Steele  v. 
Thayer,  36  Minn.  174,  30  N.  W.  758.  The 
reason  of  the  rule  was  set  forth  as  follows 
in  Peters  v.  McPherson,  supra:  "The  argu- 
ment generally  made  against  this  form  of 
denial  is  that  it  does  not  negative  the  idea 
that  some  lesser  sum  than  the  precise  amount 
alleged  is  due  the  plaintiffs  for  the  services 
performed;  that  an  allegation  to  the  effect 
that  a  certain  sum  is  the  reasonable  value 
of  stated  services  implies  an  allegation  that 
each  and  every  part  of  the  sum  alleged  is 
likewise  the  reasonable  value  of  the  services, 
and  hence,  a  general  denial  must  admit  the 
implied  allegations,  even  though  it  deny  those 
expressly  alleged.  But  clearly  this  is  not 
sound  for  many  reasons.  If  it  be  true  that 
an  allegation  in  a  complaint  to  the  effect 
that  a  certain  sum  is  the  reasonable  value 
of  stated  services  implies  an  averment  that 
each  and  every  of  the  parts  of  such  sum  are 
also  reasonable,  it  must  be  true  that  a  denial 
wliich  denies  each  and  every  allegation  in 
the  complaint  traverses  the  implied  allega- 
tion as  well  as  those  that  are  expressed,  for 
otherwise  it  is  something  different  from  that 
which  it  purports  to  be,  it  is  not  a  denial  of 


each  and  every  allegation  in  the  complaint, 
but  a  denial  of  a  part  thereof  only.  Again,  the 
form  of  denial  is  the  equivalent  of,  and  the 
substitute  for,  the  general  issue,  under  the 
common-law  system  of  pleading.  Ita  use  was 
intended  to  give  the  defendant  the  same  right 
to  require  the  plaintiff  to  establish  by  proofs 
all  the  material  facts  necessary  to  show  his 
right  to  recover  as  would  be  required  under 
the  plea  of  the  general  issue  at  the  common 
law.  At  the  common  law  all  of  the  principal 
actions  in  common  use  could  be  traversed 
by  pleading  the  general  issue.  The  form  for 
such  plea  was  of  course,  not  always  the  same; 
for  example,  in  assumpsit,  the  plea  was  non 
assumpsit;  in  debt  on  simple  contract,  nil 
debit;  in  debt  on  bond  or  other  specialty, 
non  est  factum ;  in  trespass  and  in  trespass  on 
the  case,  not  guilty;  but  each  plea  had  the 
same  effect — it  traversed  each  and  every  al- 
legation of  the  complaint  to  which  it  was 
directed.  It  left  nothing  to  be  assumed.  It 
put  in  issue  the  expressed,  as  well  as  the  im- 
plied, allegations  of  such  complaints.  Since, 
therefore,  the  general  denial  under  the  stat- 
ute is  the  equivalent  of,  and  the  substitute 
for,  the  general  issue  at  common  law,  by 
analogy  it  ought  to  have  the  effect  of  such 
a  plea,  and  we  think  such  was  the  purpose 
of  the  code."  In  German-American  Bank  v. 
White,  38  Minn.  471,  38  N.  W.  361,  the 
court  said:  "The  majority  of  the  court  are 
of  the  opinion  that  the  rule  that  a  general 
denial  will  not  put  in  issue  an  allegation  of 
value,  first  suggested  in  McClung  v.  Berg- 
feld, 4  Minn.  48,  and  expressly  held  in  Dean 
v.  Leonard,  9  Minn.  190,  and  subsequently 
followed  in  other  cases,  should  no  longer  be 
adhered  to,  and  for  the  following  reasons: 
It  is  unsound  in  principle.  A  negative  preg- 
nant is  a  negative  that  implies  an  affirmative; 
and  from  its  very  nature  such  a  negative  can 
never  be  found  In  a  general  denial,  which  is 
a  denial  in  gross  of  all  the  allegations  of 
the  pleading  to  which  it  is  interposed.  A 
general  denial  has  as  wide  a  scope  as  the 
allegations  of  the  pleading  which  it  denies, 
and  puts  in  issue  every  fact  alleged  in  it. 
Bliss,  Code  PI.  §  332;  2  Wait,  Pr.  419,  420, 
and  cases  cited.  If  such  a  denial  is  to  be 
held  a  negative  pregnant  as  to  an  allegation 
of  value,  on  principle  it  should  be  also  so 
held  as  to  allegations  of  time,  quantity,  and 
the  like.  Secondly,  any  such  rule  of  pleading 
puts  us  out  of  harmony  with  that  which 
obtains  in  every  other  jurisdiction  In  every 
other  state,  so  far  as  we  can  ascertain,  in 
which  the  code  system  of  pleading  prevails, 
a  general  denial  is  held  a  good  traverse  of 
every  allegation  of  the  pleading  to  which  it 
is  interposed.  And,  lastly,  our  rule  works 
badly  in  practice.  It  has  compelled  attorneys, 
for  greater  safety,  to  resort  to  a  prolix  sys- 
tem of  special  denials,  when  a  general  one 
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would,  in  briefer  form,  answer  the  same  pur- 
pose; and,  while  it  is  now  many  years  since 
this  rule  was  laid  down  by  this  court,  yet 
80  in  conflict  is  it  with  the  generally  under- 
stood principles  of  pleading,  and  with  the 
rule  which  obtains  elsewhere,  that,  even  at 
this  late  date,  hardly  a  term  of  this  court 
passes  in  which  some  case  does  not  arise  in 
whieli  the  pleader  has  fallen  into  a  trap  by 
reason  of  having  overlooked  our  decisions  on 
this  question.  Inasmuch  as  it  is  not  a  rule  of 
property,  but  merely  one  of  practice,  a  change 
in  which  will  not  affect  any  vested  rights, 
we  are,  for  the  reasons  already  given,  of 
opinion  that  it  should  no  longer  be  adhered 
to." 

Similarly,  it  has  been  held  that  a  denial 
of  the  allegations  of  certain  specified  para- 
graphs is  not  a  negative  pregnant.  Electrical 
Accessories  Co.  v.  Mittenthal,  194  N.  Y.  473, 
87  N.  E.  684,  reversing  112  N.  Y.  8.  1128, 
128  App.  Div.  902;  Curran  v.  Arp,  141  App. 
Div.  659,  126  N.  Y.  S.  993. 

F.  Negatives  Pregnant  That  Are  Dis- 
regarded. 

The  defect  of  a  negative  pregnant  is  some- 
times immaterial.  Whiting  v.  Price,  169  Mass. 
676,  48  N.  E.  772,  61  Am.  St.  Rep.  307.  And 
the  defect  may  be  cured  by  the  verdict  or 
judgment.  Aubery  v.  James,  Vent.  (Eng.) 
70,  1  Sid.  444,  2  Keb.  623;  Myn  v.  Cole, 
Cro.  Jac.  88,  79  Eng.  Rep.  (Reprint)  76; 
Mylius  V.  Jackson,  23  Can.  Sup.  Ct.  486; 
Carter  Dry  Goods  Co.  v.  Carson  (Ky.)  90 
S.  W.  578;  Schnitzer  v.  Gordon,  28  App.  Div. 
341,  51  N.  Y.  S.  152.  Where  a  negative  preg- 
nant controverts  the  allegation  to  which  it 
relates,  the  defect  may  be  regarded  as  one 
of  form  only  and  waived  if  not  objected  to 
before  trial.  Elton  v.  Markham,  20  Barb. 
(X.  Y.)  343;  Armstrong  v.  Danahy,  75  Hun 
405,  27  N.  Y.  S.  60.  Especially,  as  is  pointed 
out  in  the  reported  case,  will  the  defect  not 
be  regarded  as  fatal  when  it  does  not  appear 
that  the  opposing  party  has  been  misled 
thereby  to  his  injury.  Pigeon  v.  Osborn,  4 
Per.  &  Dav.  (Eng.)  ^345,  9  Dowl.  511;  Her- 
shey  v.  O'Neill,  36  Fed.  168;  First  Bank  of 
Texola  v.  Terrell,  reported  in  full,  post,  this 
volume,  at  page  681. 

Where  each  allegation  is  clearly  denied, 
the  admission  of  a  negative  pregnant  is  gen- 
erally held  to  be  without  force.  Bessemer 
Irrigating  Ditch  Co.  v.  Woolley,  32  Colo.  437, 
70  Pac.  1053,  105  Am.  St.  Rep.  91;  Nobach 
V.  Scott,  20  Idaho  558,  119  Pac.  295;  Kennedy 
V.  Dickie,  27  Mont.  70.  69  Pac.  672;  Lemke  v. 
l^ike,  78  Neb.  525,  111  N.  W.  138;  Parker  v. 
Tiliinrrhast,  1  N.  Y.  St.  Rep.  296;  Wall  v. 
Buffalo  Water  Works  Co.  18  N.  Y.  S.  120; 
Duckworth  v.  McKinney,  68  S.  C.  418,  36 
S.   E.   730;   Spence  v.   Spence,  17   Wis.  448. 
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See  also  Rhino  v.  Emery,  79  Fed.  483;  Han- 
cock v.  Luke  (Utah)  148  Pac.  452.  And  see 
the  reported  case.  Thus  in  Bessemer  Irri- 
gating Ditch  Co.  V.  Woolley,  32  Colo.  437, 
76  Pac.  1053,  105  Am.  St.  Rep.  91,  the  court 
said:  ^'Some  of  the  denials  are  a  species  of 
negative  pregnant,  others  conjunctive  denials 
of  conjunctive  allegations.  In  these  respects 
the  answer  was  faulty.  A  careful  examina- 
tion of  its  contents  discloses,  however,  that, 
in  addition  to  these  defective  denials,  there 
was  a  general  denial  of  each  and  every  al- 
legation of  the  complaint  not  theretofore 
specifically  admitted,  and  there  are  affirma- 
tive allegations  in  effect  negativing  these 
allegations  of  the  complaint  which  plaintiffs 
insist  were  admitted.  An  admission  that  is 
involved  in  a  denial  which  is  nothing  but 
a  negative  pregnant  is  certainly  not  a  specific, 
and  nothing  more  than  an  implied,  admission. 
The  general  denial,  therefore,  put  in  issue 
everything  not  specifically  admitted,  and 
those  allegations  of  the  complaint  we  are 
now  considering  stand  denied.  A  defective 
special  denial  does  not  control  a  good  general 
denial."  And  in  Kennedy  v.  Dickie,  27  Mont. 
70,  69  Pac.  672,  it  was  said:  "Counsel  for 
the  plaintiff  suggests  that,  because  some  of 
the  denials  are  pregnant  with  admissions  of 
the  essential  allegations  of  the  complaint,  the 
express  denials  are  without  force;  but  this 
cannot  be  correct,  for  admissions  arising  by 
mere  implication  from  negatives  pregnant 
are  overcome  and  nullified  by  express  denials. 
In  the  law  of  pleadng,  admission  by  failure 
expressly  to  controvert  is  implied  admission 
inferred  from  silence;  a  negation  which  falls 
short  of  a  good  denial  is  silence  (or  equiva- 
lent to  silence)  pregnant  with  implied  ad- 
mission. Express  denial  of  an  allegation  so 
impliedly  admitted  destroys  the  admission  in- 
ferred from  silence  or  an  imperfect  negation, 
and  raises  an  issue." 

In  Nobach  v.  Scott,  20  Idaho  558,  119  Pac. 
205,  the  court  in  considering  certain  allege<l 
negatives  pregnant  said:  "Under  the  provi- 
sions of  sec.  41G1,  Rev.  Codes,  the  forms  of 
pleadings  in  civil  actions  and  the  rules  by 
which  the  sufficiency  of  such  pleadings  are 
to  be  determined  are  prescribed,  and  under 
sec.  4207,  Rev.  Codes,  one  of  the  rules  is  to 
the  effect  that  in  the  construction  of  a  plead- 
ing for  the  purpose  of  determining  its  effect, 
its  allegations  must  be  liberally  construed 
with  a  view  to  substantial  justice  between 
the  parties.  When  the  denials  and  averments 
in  an  answer  all  taken  together  clearly  in- 
dicate that  it  was  the  intention  of  the  de- 
fendant to  deny  the  allegations  of  the  com- 
plaint and  put  all  of  such  allegations  in  issue, 
they  will  be  construed  in  accordance  with 
the  clear  intention  of  the  pleader,  and  the 
case  must  be  tried  upon  its  merits.  The  pur- 
pose and  object  of  the  law  is  to  try  law  suits 
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upon  their  merits  and  not  to  dismiss  cases 
upon  technicalities  which  do  not  go  to  the 
merits  of  the  case.  .  .  .  While  the  an- 
swer is  not  one  that  we  would  adopt  as  a 
precedent  or  ae  a  model  to  follow,  we  con- 
clude that  the  separate  denials  and  the  aver- 
ments in  the  separate  defense  are  amply 
sufficient  to  put  in  issue  the  material  allega- 
tions of  the  complaint  and  sufficient  to  put 
the  plaintiff  upon  his  proof."  The  same  view 
was  expressed  in  Lemke  v.  Lemke,  78  Neb. 
525,  111  N.  W.  138,  as  follows:  "The  lan- 
guage used,  taken  in  its  ordinary  sense,  clear- 
ly shows  an  intention  on  the  part  of  the 
plaintiff,  not  only  to  negative  the  claim  of  the 
defendants  that  the  conveyance  was  intended 
merely  as  a  mortgage,  but  also  to  allege  cer- 
tain facts  relied  upon  to  show  that  he  would 
not  be  bound  by  such  intention,  even  had  it 
existed.  The  intention  of  the  pleader,  when 
clear,  as  in  this  case,  rather  than  technical 
rules  must  govern  in  the  construction  of 
pleadings." 

VI.  Rule  in  Missouri, 

In  Missouri  it  has  been  said  that  the  doc- 
trine of  negatives  pregnant  is  not  recognized. 
Merchants*  Nat.  Bank  v.  Richards,  6  Mo.  App. 
654,  affirmed  74  Mo.  77;  Cooper  v.  American 
Cent.  Ins.  Co.  139  Mo.  App.  570,  123  S.  W. 
497.  See  also  Wynn  v.  Cory,  .43  Mo.  301 ; 
Kansas  City  First  Nat.  Bank  v.  Hogan,  47 
Mo.  472;  Law  v.  Crawford,  67  Mo.  App.  150. 
Compare  Emory  v.  Phillips,  22  Mo.  499; 
Dare  v.  Pacific  R.  Co.  31  Mo.  480;  Sturdivant 
Bank  v.  Wright,  184  Mo.  App.  164,  168  S.  W. 
355.  The  rule  seems  to  be  that  while  the 
denial  of  a  complex  statement  in  the  very 
language  in  which  it  is  made  is  not  regarded 
as  careful  pleading,  yet  where  the  purpose  of 
the  pleader  is  clear,  it  is  sufficient  to  put  in 
iflsue  all  the  material  facts  in  the  allegation 
denied,  unless  the  denial  must  be  fairly  re- 
garded as  ambiguous.  Merchants'  Nat.  Bank 
V.  Richards,  6  Mo.  App.  454,  affirmed  74  Mo. 
77:  Cooper  v.  American  Cent.  Ins.  Co.  139 
Mo.  App.  670,  123  S.  W.  497;  Sturdivant 
Bank  v.  Wright,  184  Mo.  App.  164,  168  S. 
W.  355.  Apparently,  under  this  rule,  the  doc- 
trine of  negatives  pregnant  might  well  be  en- 
forced, even  if  not  recognized  eo  nomine.  See 
«upra,  subdivision  ///.  Basis  of  Doctrine. 

VII,  Xegatives  Pregnant  Other  than  in 

Pleading. 

It  has  been  held  that  negatives  pregnant  in 
instructions  to  a  jury  in  a  criminal  case  are 
objectionable  as  liable  to  mislead  the  jury. 
Fields  v.  State,  134  Ind.  46,  32  N.  E.  780, 
wherein  the  court  said:  *'A  more  serious 
objection  to  the  portions  of  the  charge  above 
referred  to  is  that  they  are  ambiguous,  and 
.such  as  are  denounced  in  works  on  pleading 


as  negatives  pregnant,  or  affirmatives  preg- 
nant. .  .  .  The  law  relating  to  affirma- 
tives and  negatives  pregnant,  so  far  as  we 
are  aware,  has  been  confined  to  the  rules  of 
pleading  in  civil  actions,  and  baa  no  place  in 
criminal  law;  but  a  proposition  of  law  in 
an  instruction  to  a  jury  stated  in  the  form 
of  an  affirmative  pregnant  is  subject  to  all 
the  objections  against  it  as  a  rule  of  pleading, 
and  is  likely  to  be  much  more  misleading  and 
harmful.  The  jury  may  have  understood  the 
court  as  instructing  them  that  they  could 
only  acquit  the  defendant,  if  the  reasonable 
hypothesis  consistent  with  his  innocence  diii 
not  contradict  any  credible  evidence  given 
in  the  cause.  The  court  did  not  so  instruct 
them,  but  an  inference  to  that  effect  was 
implied.  Again,  they  may  have  understood 
the  court  that  in  addition  to  being  without 
fault,  and  in  the  honest  belief  that  he  waf 
in  impiinent  danger,  it  was  necessary,  be- 
fore he  would  have  the  right  to  use  his  knife 
in  self-defense,  for  him  to  think  and  deter 
mine  that  there  was  no  other  less  dangerous 
means  of  defendii^  himself.  In  order  to  }Ui- 
tify  a  homicide  on  the  ground  that  it  was 
committed  in  self-defense,  it  must  appear  tha^ 
the  defendant  was  acting  under  a  reasonable 
belief  that  he  was  in  imminent  danger  of 
death  or  great  bodily  harm  from  the  deceased, 
and  that  it  was  necessary  for  him  to  strike  the 
fatal  blow  in  order  to  avoid  the  death  or 
great  bodily  harm  which  was  apparentlr 
imminent.  This  implies  to  some  extent  the 
exercise  of  thought  in  arriving  at  the  con- 
clusion that  it  was  necessary,  for  his  own 
safety,  to  strike  the  fatal  blow.  The  in- 
struction under  consideration  gives  too 
much  prominence  to  the  necessity  of  deliber 
ation.  The  circumstances  under  which  ar 
assailed  person  is  called  upon  to  make  hU 
defense  against  a  deadly  assault  are  often 
quite  unfavorable  to  mature  deliberation 
To  deny  the  right  to  act  promptly  and  dc 
cisively  would  be,  in  such  instances,  to  den\ 
the  right  of  self-defense.  The  statement  and 
repetition  by  the  court,  in  its  instructions, 
of  the  phrase  'and  could  think  of  no  other 
less  dangerous  manner  of  preventing  such 
harm,'  in  a  form  which  carried  with  it  tlie 
implication  that  if  he  could,  or  should,  have 
thought  of  some  other  less  dangerous  moan? 
of  preventing  such  harm,  was  well  calculated 
to  influence  the  jury  to  the  prejudice  of  th> 
defendant." 

A  negative  pregnant  in  a  jury's  verdict  wa- 
considered  in  State  v.  Box,  34  Tex.  Civ.  App 
436,  78  S.  W.  082,  the  court  saying:  ''Th. 
jury  found  that  appellee  had  not,  as  expre:j«e  1 
in  their  verdict,  'neglected  and  failed  to  pre 
sent  and  have  approved  his  official  bond* 
as  sheriff  of  Hutchinson  county  and  tak(> 
the  oath  of  office  as  such  sheriff  within  the 
time  prescribed  by  law.*    That  is,  they  found 
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that  he  had  not  both  neglected  and  failed 
to  qualify  within  the  prescribed  time,  but  did 
not  distinctly  find  whether  he  had  failed  to 
qualify  or  not.  Read  in  connection  with  the 
charge  above  quoted,  to  which  it  purported 
to  respond  the  verdict  seems  rather  ambigu- 
ous, the  negative  finding  implying  or  cover- 
ing up  an  affirmative.  A  denial  in  pleading 
so  expressed  would  be  termed  a  negative 
pregnant,  and  would  be  treated  as  an  ad- 
mission of  the  implied  fact.  Anderson's  Law 
Die.  p.  702;  Ex  p.  Wall,  107  U.  S.  265  [2 
S.  Ct.  569,  27  U.  S.  (L.  ed.)  652].  While  a 
verdict  is  not  to  be  so  harshly  construed,  it 
must  be  free  from  ambiguity  in  disposing  of 
the  material  issues  before  it  can.  be  made 
the  basis  of  a  judgment.  In  view  of  the  ad- 
mission in  appellee's  own  testimony  that  he 
had  never  qualified  after  his  election,  it 
would  be  uncharitable  to  construe  the  ver- 
dict as  finding  that  he  had  done  so.' 


if 


Appeal  ^  Qaestlona  RoTieiv'ed  ~~  Neces- 
sity of  Preservins  Evldenoe  In 
Record. 

Where  the  evidence  was  not  embodied  in 
the  brief  pursuant  to  Code  Civ.  Proc.  §  953c, 
the  question  of  its  sufficiency  cannot  be  re- 
viewed on  appeal. 

Pleading  ~~  NegatiTe  Pregiiaiit. 

In  a  suit  for  breach  of  a  contract  to  pur- 
chase motor  cars,  a  denial  that  the  minimiun 
profit  was  and  is  $100  per  car  is  a  negative 
pregnant  and  admits  that  the  profit  was 
$99.99  per  car. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Los  Angeles 
county:     Ceaio,  Judge. 

Action  for  damages.  Charles  H.  Thompson, 
plaintiff,  and  Hamilton  Motor  Company,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
appeals.  The  facts  are  stated  in  the  opin- 
ion.   Affirmed. 


THOMPSON 

HAMILTON  MOTOR  COMPANT. 

California  Supreme  Court — August  5,  1915. 

imo  Cal,  737;  151  Pac.  122, 

Sales  —  Action  for  Breach  of  Contract 
—  Complaint  Snfllcient. 

A  complaint  alleged  that  defendant  agreed 
to  purchase  twenty-five  motor  cars  from 
plaintiff,  but  that  it  purchased  and  paid 
for  only  four,  that  if  it  had  purchased  the 
remaining  twenty-one  plaintiff's  profit  on 
each  car  would  have  been  $100,  and  that 
by  reason  of  the  breach  he  suffered  dam- 
ages to  the  amount  of  $2,100.  Civ.  Code, 
§  3300,  declares  that,  unless  otherwise  pro- 
vided, the  measure  of  damages  for  breach 
of  a  contract  is  the  amount  which  will  com- 
pensate the  party  aggrieved  for  all  detriment 
proximately  caused.  Section  3311  provides 
that  a  seller's  damages,  if  the  property  has 
been  resold,  is  the  difference  between  the 
contract  price  and  the  net  proceeds  of  the 
sale;  and,  if  not  resold,  the  difference  be- 
tween the  contract  price  and  the  value  of 
the  property  to  the  seller.  Section  3353  de- 
clares that  in  estimating  damages  the  value 
of  property  to  a  seller  is  deemed  the  price 
which  he  could  have  obtained  in  the  nearest 
market.  Held,  that  the  complaint,  while 
statins^  a  conclusion,  was  sufficient  as  against 
general  demurrer;  for,  though  the  seller  may 
or  may  not  have  had  the  property  on  hand, 
it  showed  his  loss. 

Evidence  of  Damage  Sufficient. 

In  an  action  for  breach  of  a  contract  to 
purchase  automobiles,  evidence  held  to  show 
plaintiff's  damage. 


C  J,  Willett  and  WUliam  A.  Spill  for  ap- 
pellant. 

Flint,  Gray  &  Barker,  Rupert  B.  Turnbull 
and  A.  J,  Hamo  for  respondent. 

[737]  Shaw,  J. — The  defendant  appeals 
from  the  judgment. 

The  action  is  to  recover  damages  for  breach 
of  an  agreement  between  the  parties  executed 
on  October  1,  1910.  It  contains  many  pro- 
visions that  are  immaterial  to  the  contro- 
versy, and  which  need  not  be  stated  here. 

In  effect  the  agreement  provided  that  the 
plaintiff  thereby  granted  to  the  defendant  the 
exclusive  right  to  sell  Jackson  [738]  and 
Fuller  automobiles  in  certain  territory  in 
Los  Angeles  County,  California,  during  the 
period  from  October  1,  1910,  to  August  16, 
1911,  in  consideration  whereof  the  defendant 
agreed  that  it  would  on  or  before  August  15, 
1911,  purchase  and  order  from  the  plaintiff 
at  least  twenty-five  of  said  automobiles,  at 
factory  prices,  to  be  delivered  to  it  in  the 
railroad  cars  at  Jackson,  Michigan,  as  or- 
dered. On  all  cars  taken  from  stock  on  which 
the  factory  price  was  one  thousand  four 
hundred  dollars  or  less,  the  defendant  was 
to  be  allowed  a  discount  of  fifteen  per  cent 
from  the  factory  price.  Other  discounts 
were  to  be  allowed  on  higher  priced  cars,  but 
as  none  of  these  cars  is  involved,  these  dis- 
counts are  immaterial.  On  all  orders  for 
cars  in  less  than  carload  lots,  he  was  to  pay 
one  hundred  dollars  of  the  price  of  each  car 
at  the  time  of  sending  in  the  order.  The  bal- 
ance of  the  price  was  to  be  paid  on  delivery 
on  board  cars  at  Jackson,  Michigan,  for 
shipment  to  California. 

The  complaint  sets  out  the  agreement  in 
full  and  alleges  that  the  defendant  ordered, 
purchased,  and  paid  for  only  four  of  the  twen- 
ty-five cars  he  agreed  to  buy  of  the  plaintiff, 
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that  he  failed  to  order,  buy,  or  pay  for  the 
remainder,  that  if  defendant  had  purchased 
the  remaining  twenty-one  cars  as  it  agreed  to 
do,  the  plaintiff's  profit  on  each  car  would 
have  been  one  hundred  dollars,  that  by  rea- 
son of  the  defendant's  failure  to  purchase  and 
pay  for  said  cars  plaintiff  has  suffered  dam- 
age in  the  sum  of  two  thousand  one  hundred 
dollars,  for  which  sum  plaintiff  asks  judg- 
ment. 

The  general  demurrer  to  the  complaint  was 
properly  overruled.  As  a  basis  for  the  dam- 
ages claimed  it  alleges  that  plaintiff^s  profit 
uu  each  car  whicli  defendant  agreed  to  buy 
would  have  been  at  least  one  hundred  dol- 
lars. This  is  e(|uivalent  to  a  statement  that 
the  price  which  defendant  agreed  to  pay  for 
each  car  was  at  least  one  hundred  dollars  more 
than  the  value  of  such  car  to  plaintiff,  in 
other  words,  that  plaintiff  could  have  ob- 
tained the  cars  for  one  hundred  dollars  less 
each  than  the  contract  price  to  defendant. 
This  would  be  the  detriment  proximately 
caused  to  the  plaintiff  by  the  defendant's 
failure  to  buy  as  it  agreed  to  do,  and  suf- 
ficiently states  the  damage  if  the  case  falls 
within  the  rule  as  to  the  measure  of  dam- 
ages, as  fixed  by  section  3300  of  the  Civil 
Code.  If  it  comes  under  the  rule  presented 
by  section  3311,  fixing  the  measure  of  dam- 
ages as  "the  excess,  if  any,  of  the  amount 
due  from  the  buyer,  under  the  contract,  over 
the  value  to  the  [739]  seller"  the  allegation 
would  also  be  sufficient.  The  value  to  the 
plaintiff,  for  the  purpose  of  fulfilling  his 
agreement  to  sell,  if  he  did  not  have  the  cars 
on  hand,  would  be  the  price  he  would  have 
to  pay  for  them  in  the  market.  (Civ.  Code, 
sec.  3353.)  If  he  did  have  them  on  hand,  the 
value  for  that  purpose  would  be,  prima  facie , 
tlie  cost  thereof  to  him.  If  there  had  been  a 
rise  in  values  so  that  plaintiff's  loss  would 
have  been  less  than  the  difference  between  the 
cost  to  him  and  the  contract  price,  the  al- 
legation would,  nevertheless,  be  a  statement 
that  the  difference  was  at  least  one  hundred 
dollars  per  car,  allowing  for  such  rise.  If 
it  is  true  that  his  minimum  profit  would 
have  been  one  hundred  dollars  per  car,  it 
must  follow  that  the  value  to  him  was  at 
least  that  much  less  per  car  than  the  selling 
price  under  the  contract.  While  the  form 
of  the  allegation  makes  it  subject  to  the 
criticism  that  it  states  a  conclusion,  its  mean- 
ing is  clear  and  we  think  it  is  sufiicient  to 
withstand  a  general  demurrer.  The  demur- 
rer for  uncertainty  does  not  specify  this  de- 
fect. 


Defendant  also  claims  that  the  evidence 
does  not  establish  the  plaintiff's  claim  that  be 
has  been  damaged  by  the  defendant's  breach 
of  the  agreement.  The  assertion  tiiat  plain- 
tiff could  not  have  obtained  the  cars  if  they 
had  been  ordered  is  disproved  by  tlie  testi- 
mony of  plaintiff  that  the  manufacturers  in- 
formed him  tliat  they  were  prepared  to  sup- 
ply him  as  soon  as  orders  were  received.  The 
contention  that  plaintiff  did  not  have  the  cars 
on  hand  is  immaterial  where  it  appears,  as 
here,  that  he  could  have  procured  them  in  a 
reasonable  time  if  defendant  had  ordered 
them,  the  more  especially  since  it  also  ap- 
pears from  the  evidence  that  the  parties 
intended  and  expected  to  follow  that  meth- 
od of  procedure  in  carrying  out  the  agree- 
ment. 

With  regard  to  the  sufficiency  of  the  evi- 
dence to  prove  that  the  excess  of  the  contract 
price  over  the  value  to  plaintiff  was  more 
than  one  hundred  dollars  on  each  car,  the 
judgment  might  be  affirmed  under  section  953c 
of  the  Code  of  Civil  Procedure,  on  the  ground 
that  the  appellant  has  not  printed  in  his 
brief  the  evidence  on  the  subject.  It  could 
also  be  affirmed  for  the  reason  that  the  al- 
legation that  the  plaintiff's  minimum  profit 
on  each  car  would  have  been  one  hundred 
dollars  is  not  denied  except  by  a  negative 
pregnant  in  form  of  a  denial  that  "the 
minimum  profit  was  and  is  $100  per  car," 
and  it,  therefore,  stands  as  an  admitted  fact 
that  it  was  at  [740]  least  $99.99  per  car. 
We  add  that  a  slight  examination  of  the 
typewritten  transcript  satisfies  us  that  the 
evidence  shows  that,  if  defendant  had  per- 
formed its  agreement,  plaintiff's  profits  would 
have  exceeded  one  hundred  dollars  per  car. 
Defendant  is  fortunate  that  greater  damages 
were  not  laid.  We  find  no  otlier  points  that 
merit  notice. 

The  judgment  is  affirmed. 

Sloss,  J.,  and  Lawlor,  J.,  concurred. 

Hearing  in  Bank  denied. 


NOTE. 

It  is  held  in  the  reported  case  that  a  denial 
that  "the  minimum  profit  was  and  is  $100 
per  car"  constitutes  a  negative  pregnant,  and 
is  an  admission  of  the  fact  that  the  profit  was 
at  least  $99.99  per  car.  For  other  caaci^ 
concerning  negatives  pregnant,  see  the  note 
to  Drennen  v.  Williams,  reported  ante,  this 
volume,  at  page  064. 
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BLALOCK 


V. 


GEORGIA  RAILWAY  AND  ELECTRIC 

COMPAHT. 

United   States  Circuit   Court  of  Appeals, 
Fifth   Circuit— December   16,   1915. 

22S  Fed.  296. 


Appeal  —  AtslKmnientfl  of  Error  —  Mo* 
ooMity  of  AMdcalAff  Error  In  Jndg- 
mont« 

As  the  object  of  the  rule  requiring  an 
assignment  of  errors  is  to  enable  the  court 
and  the  opposing  counsel  to  know  on  what 
points  the  counsel  for  plaintiff  in  error  in- 
tends to  ask  a  reversal  and  to  limit  the  dis- 
cussion to  these  points,  it  is  a  commendable 
practice  to  assign  only  such  rulings  as  are 
complained  of  as  reversible  error,  and  where 
plaintiff  in  error  relied  on  the  overruling 
of  a  demurrer  to  the  petition  for  a  reversal 
and  assigned  such  ruling  as  error,  the  writ 
of  error  would  not  be  dismissetl,  because  of 
his  failure  to  assign  as  error  the  rendition 
of  the  judgment  adverse  to  him,  especially  in 
view  of  rule  11  (150  Fed.  xxvii,  79  C.  C.  A. 
xxvii)  which  provides  that  the  court  at 
its  option  may  notice  a  plain  error  not  as- 
signed. 

Pleadins  —  NesatiTO  Pregnaat. 

In  an  action  against  a  collector  of  internal 
revenue  to  recover  back  a  part  of  the  excise 
tax  collected  from  a  corporation  on  the 
ground  that  the  corporation  was  not  doing 
business  during  a  part  of  the  year  for  whicli 
the  tax  was  collected,  allegations  of  the  peti- 
tion that  there  were  no  earnings  of  the  cor- 
poration from  March  18th  to  December  31st, 
"subject  to  tax"  on  account  of  a  lease  of  the 
corporation's  property,  and  on  account  of  its 
property  being  turned  over  to  the  lessee, 
was  a  negative  pregnant,  from  which  it  was 
to  be  implied  that  the  cori>oration  did  receive 
an  unnamed  amount  of  income,  but  that  in 
the  opinion  of  the  pleader,  such  amount 
should  be  excluded  from  consideration  in 
computing  the  amount  of  the  tax. 

(See  note  at  end  of  this  case.] 

TajEation  —  Federal  Corporation  Tax. 

The  tax  imposed  by  the  Corporation  Tax 
Act  (Act  Aug.  5,  1909,  Fed.  St.  Ann.  1909 
Supp.  p.  829)  on  corporations  organized  for 
profit  and  engaged  in  business  equivalent  to 
r,ne  per  cent  on  the  net  income  above  $5,000  is 
valid  as  an  excise  on  the  privilege  of  doing 
business  in  a  corporate  capacity. 

Same. 

A  corporation  subjects  itself  to  the  tax 
imposed  by  the  Corporation  Tax  Act  (Act 
Aug.  5,  1909,  Fed.  St.  Ann.  1909  Supp. 
p.  829)  by  exercising  the  privilege  of  carry- 
ing on  or  doing  business  for  any  part  of  the 
year  for  which  the  tax  is  imposed. 

Same. 

The  Corporation  Tax  Act  (Act  Aug.  6, 
1909,  Fed.  St.  Ann.  1909  Supp.  p.  829)   pro- 


vides that  every  corporation  organized  for 
profit  and  having  a  capital  stock  represented 
by  shares  and  engaged  in  business  shall  pay 
annually  a  special  excise  tax  with  respect 
to  the  carrying  on  or  doing  business  by  it 
equivalent  to  one  per  cent  upon  its  entire  nei 
income  from  all  sources  during  the  year 
above  $5,000.  Section  6301  provides  that 
such  net  income  shall  be  ascertained  bv  mak- 
ing  certain  deductions  from  the  gross  income 
received  within  tlie  year  from  all  sources. 
Section  6302  provides  that  there  shall  be  de- 
ducted from  the  net  income,  tiie  sum  of 
$5,000,  that  the  tax  shall  be  computed  upon 
the  remainder  of  such  income  for  the  year 
ending  December  31,  1909,  and  for  eacli 
calendar  year  thereafter,  and  that  on  or 
before  the  first  day  of  March  in  each  year 
a  true  and  accurate  return,  setting  forth  the 
gross  amount  of  income  received  during  the 
year,  etc.,  shall  be  made  by  corporations 
subject  thereto.  It  is  held  tliat  the  amount 
of  the  tax  is  measured  by  the  corporation's 
income  during  the  entire  calendar  year  in 
which  the  privilege  of  doing  business  is  ex- 
ercised,' and  not  by  its  income  during  the  part 
of  the  year  that  the  privilege  is  exercised  if 
the  corporation  does  not  carry  on  or  do  busi* 
ness  during  the  entire  year,  as  the  prescribed 
tax  is  a  single  and  indivisible  one,  and  but 
one  way  of  measuring  the  amount  to  be  paid 
is  provided. 

Error  to  United  States  District  Court, 
Korthern  District  of  Georgia:  Newman, 
Judge. 

Action  by  Georgia  Railway  and  Electric 
Company,  plaintiff,  against  A.  O.  Blalock,  Col- 
lector of  Internal  Revenue  for  District  of 
Georgia,  defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.  The  facts  are  stated 
in  the  opinion.     Reveiuse3). 

Hooper  Alexander  for  plaintiff  in  error. 

Walter  T,  Colquitt  and  Ben.  J.  Cony  era  for 
defendant  in  error. 

Sitting:  Walker,  Circuit  Judge,  and 
Foster,  District  Judge. 

[297]  Walker,  J. — The  writ  of  error  is 
not  subject  to  be  dismissed  because  of  the 
failure  of  the  plaintiff  in  error  to  assign  as 
error  the  rendition  of  the  final  judgment  for 
the  review  of  which,  and  of  other  proceedings 
in  the  case  made  a  part  of  the  record,  the 
writ  of  error  was  prayed  for  and  allowed. 
It  is  apparent  that  what  the  plaintiff  in  error 
really  relies  on  as  calling  for  a  reversal  of 
the  judgment  is  the  action  of  the  court  in 
overruling  the  demurrer  interposed  to  the 
petition  as  amended.  This  ruling  is  plainly 
pointed  out  in  the  assignment  of  errors,  llie 
object  of  the  rule  requiring  an  assignment  of 
errors  being  to  enable  the  court  and  oppos- 
ing counsel  to  see  on  what  points  the  counsel 
for  the  plaintiff  in  error  intends  to  ask  a 
reversal  of  the  judgment,  and  to  limit  the 
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discussion  to  those  points,  it  is  a  commendable 
practice  to  assign  only  such  ruling  or  rulings 
as  are  complained  of  as  reversible  errors. 
Phillips,  etc.  Constr.  Co.  v.  Seymour,  91 
U.  S.  646,  648,  23  U.  S.  (L.  ed.)  341; 
Texas,  etc.  R.  Co.  v.  Archibald,  170  U.  S. 
665,  668,  18  S.  Ct.  777,  42  U.  S.  (L.  ed.) 
1188.  Besides,  the  writ  of  error  presents 
the  record  for  review  by  this  court,  and  the 
court,  at  its  option,  may  notice  a  plain  error 
not  assigned.  Rule  11,  150  Fed.  xxvii,  79 
C.  C.  A.  xxvii. 

It  is  apparent  from  the  petition  in  the 
case,  as  it  was  amended,  that  the  claim  of 
the  plaintiff  was  that  the  amount  for  which 
it  was  liable  for  the  year  1912,  under  the 
statute  providing  that: 

"Every  corporation  .  .  .  organized  for 
profit  .  .  .  and  engaged  in  business  in 
any  state  .  .  .  shall  be  subject  to  pay 
annually  a  special  excise  tax  with  respect  to 
the  carrying  on  or  doing  business  by  such 
corporation  .  .  .  equivalent  to  one  per 
centum  upon  the  entire  net  income  over  and 
above  five  thousand  dollars  received  by  it 
from  all  sources  during  such  year''  (Fed.  St. 
Ann.  1909  Supp.  p.  829;  Comp.  Stat.  1913, 
§  6300  et  seq.)  [298] — should  have  been 
computed  on  its  income  from  January  1,  1912, 
to  March  18,  1912,  after  which  latter  date, 
when  an  alleged  lease  went  into  effect,  it 
was  claimed  that  the  plaintiff  did  not  do 
business  within  the  meaning  of  the  statute. 
The  petition  averred  that  "the  amount  of 
the  income  from  January  1,  1912,  to  March 
18,  1912,  on  which  tax  should  be  assessed  is 
$415,377.99,  and  the  tax  should  be  $4,153.78." 
The  averments  of  the  petition  do  not  show 
the  amount  of  the  plaintiff*s  income  between 
March  18,  1912,  and  the  end  of  that  year, 
nor  that  it  had  no  income  during  that  period, 
nor  that  there  was  any  mistake  in  the  com- 
putation of  the  amount  which  the  plaintiff 
had  been  required  to  pay  if  in  making  that 
computation  it  was  permissible  to  take  into 
account  income  received  after,  as  well  as  up 
to  and  including,  March  18,  1912.  In  an 
amendment  to  the  petition  it  was  averred: 

"That  there  were  no  earnings  of  said  Geor- 
gia Railway  &  Electric  Company  from  March 
18,  1912,  to  December  31,  1912,  subject  to  tax 
under  said  act,  on  account  of  said  lease  afore- 
said and  on  account  of  its  property  being 
turned  over  to  said  Georgia  Railway  &  Power 
Company." 

This  statement  is  a  negative  pregnant, 
from  which  it  is  to  be  implied  that  the 
plaintiff  did  receive  an  unnamed  amount  of 
income  during  the  period  from  March  18, 
1912,  to  the  end  of  that  year,  but  that  in 
the  opinion  of  the  pleader  that  amount  should 
be  excluded  from  consideration  in  computing 
the  amount  of  the  tax  for  which  the  plain- 
tiff was  liable. 


The  averments  of  the  petition  do  not  raise 
a  question  as  to  the  liability  of  the  plaintiff 
under  the  statute  in  question  to  pay  a  tax 
with  respect  to  the  carrying  on  or  doing  busi- 
ness by  it  in  the  year  of  1912.  It  is  dis- 
tinctly shown  that  it  did  carry  on  business 
during  part  of  that  year,  and  it  is  admitted 
that  part  of  the  amount  which  had  been 
paid  was  properly  assessed.  In  this  respect 
the  case  is  unlike  the  one  of  McCroach  ▼. 
Minehill,  etc.  R.  Co.  228  U.  S.  295,  33  S.  Ct. 
419,  57  U.  S.  (L.  ed.)  842.  The  lease  under 
consideration  in  that  case,  which  was  held 
to  have  had  such  an  effect  that  the  corpora- 
tion was  not  to  be  regarded  as  doing  business 
in  such  wise  as  to  make  it  subject  to  the  tax 
imposed  by  the  act  of  1909,  was  made  and 
went  into  effect  many  years  before  that  act 
waa  pa.ssed.  The  opinion  rendered  in  that  case* 
as  the  one  rendered  in  the  somewhat  similar 
case  of  Zonne  v.  Minneapolis  Syndicate,  220 
U.  S.  187,  31  S.  Ct.  361,  55  U.  S.  (L.  ed.) 
428,  does  not  deal  with  the  question  raised 
in  the  instant  case,  namely,  whether  in  com- 
puting the  amount  of  the  tax  for  which  the 
defendant  in  error  became  liable  by  carrying 
on  business  in  the  year  1912,  only  its  income 
for  the  part  of  the  year  when  the  business 
was  carried  on  is  to  be  considered,  leaving; 
out  of  the  computation  its  income  during  the 
remainder  of  the  year. 

It  is  settled  that  the  tax  is  valid  as  an 
excise  on  the  privilege  of  doing  business  in  a 
corporate  capacity.  Flint  v.  Stone  Tracy 
Co.  220  U.  S.  108,  31  S.  Ct.  342,  55  U.  S. 
(L.  ed.)  389,  Ann.  Cas.  1912B  1312;  Mc- 
Croach V.  Minnehill,  etc.  R.  Co.  228  U.  S. 
295,  33  S.  Ct.  419,  57  U.  S.  (L.  ed.)  842; 
U.  S.  V.  Whitridge,  231  U.  S.  144,  34  S.  Ct. 
24,  58  U.  S.  (L.  ed.)  159;  Anderson  v.  Forty- 
two  Broadway  Co.  239  U.  S.  69.  30  S.  Ct-  17, 
59  U.  S.  (L.  ed.)  152,  October  [299]  term, 
1915.  For  this  privilege  a  corporation  sub- 
ject to  the  act  is  required  to  pay  "annually** 
an  amount  to  be  ascertained  in  a  way  speci- 
fied. The  provisions  of  the  act  as  to  the  re- 
turns required  to  be  made  by  the  corporation 
and  as  to  the  method  to  be  pursued  in  ascer- 
taining the  amount  payable  show  that  the 
year  which  the  lawmakers  had  in  mind  is  tlie 
calendar  year.  It  seems  plain  that  a  corpora- 
tion subjects  itself  to  the  tax  by  exerci^iing 
the  privilege  of  carrying  on  or  doing  busi- 
ness for  any  time  during  the  year.  Billings 
V.  U.  S.  232  U.  S.  261,  280,  34  S.  Ct.  421,  58 
U.  S.  (L.  ed.)  596.  The  provisions  of  the  act 
which  prescribe  the  methods  to  be  pursued  in 
aBcertaining  the  amount  to  be  paid  show  that 
the  amount  is  measured  by  the  corporation's 
income  during  the  entire  calendar  year  in 
which  the  tax<  privilege  was  exercised,  and 
not  by  its  income  while  the  privilege  was  be- 
ing exercised  if  the  corporation  was  not 
carrying  on  or  doing  business  during  the  en- 


FIRST  BANK  OP  TEXOLA  ▼.  TERRELL. 

U  Okla.  719. 


681 


tire  year.  The  plain  words  of  the  act  show 
that  the  measure  of  the  amount  to  be  paid 
by  the  corporation  is  "the  entire  net  income 
over  and  above  five  thousand  dollars  received 
by  it  from  all  sources  during  such  year."  No 
authority  is  conferred  upon  the  Commissioner 
of  Internal  Revenue  to  assess  against  a  cor- 
poration subject  to  the  act  any  amount  less 
than  that  ascertained  in  the  way  prescribed 
by  the  act,  or  to  reduce  the  amount  to  be 
paid  because  of  the  fact  that  during  part  of 
the  year  the  corporation  was  not  carrying  on 
or  doing  business.  There  is  no  provision 
for  prorating  or  lessening  the  amount  to  be 
paid  in  such  a  case.  The  prescribed  tax  is  a 
single  and  indivisible  one,  and  there  is  but 
one  way  of  measuring  the  amount  to  be 
paid,  and  that  is  by  the  corporation's  income 
during  the  calendar  year  in  which  the  corpo- 
ration subjected  itself  to  the  tax  by  carrying 
on  or  doing  business  within  the  meaning  of 
the  act.  We  find  nothing  in  the  act  which  in- 
dicates a  purpose  to  confer  the  authority  to 
assess  and  collect  a  less  amotmt,  or  one  com- 
puted in  any  other  way,  in  the  case  of  a  cor- 
poration which  ceased  to  carry  on  its  busi- 
ness during  a  year  in  which  it  subjected  it- 
self to  liability  to  pay  the  tax.  The  aver- 
ments of  the  petition,  as  it  was  amended,  show 
that  the  defendant  in  error  so  subjected  itself 
by  carrying  on  its  business  in  the  year  1912, 
and  fail  to  show  any  noncompliance  with  the 
requirements  of  th^  act  for  the  ascertainment 
of  the  amount  it  was  required  to  pay. 

It  is  suggested  that  the  result  of  attribut- 
ing such  a  meaning  to  the  statute  is  to  create 
an  unjust  inequality  between  corporations 
some  of  which  are  engaged  in  business  during 
the  entire  calendar  year  and  others  during 
only  a  part  of  the  year,  while  the  amount  to 
be  paid  by  each  is  measured  by  its  income 
during  the  entire  year.  A  similar  suggestion 
was  made  in  the  case  of  Billings  v.  U.  S.  supra. 
Tliat  case  involved  the  construction  of  section 
37  of  the  Tariff  Act  of  August  5,  1909  (Fed. 
St.  Ann.  1909  Supp.  p.  828;  36  Stat.  11,  112, 
e.  6),  which  provided  in  part  as  follows: 

"There  shall  be  levied  and  collected  on  the 
first  day  of  September  by  the  collector  of 
customs  of  the  district  nearest  the  residence 
of  the  managing  owner,  upon  the  use  of 
every  foreign-built  yacht,  pleasure  boat  or 
vessel,  not  used  or  intended  to  be  used  for 
trade,  now  or  hereafter  owned  or  [300]  char- 
tered for  more  than  six  months  by  any  citi- 
zen or  citizens  of  the  United  States,  a  sum 
equivalent  to  a  tonnage  tax  of  seven  dollars 
per  gross  ton." 

That  act  went  into  effect  on  August  6, 
1909.  It  was  held  that  a  tax  in  the  amount 
ascertained  in  the  way  provided  for  in  the 
act  was  leviable  and  due  on  the  Ist  day  of 
September,  1909,  for  a  use  covering  that  time 
of  such  a  vessel  as  the  act  described,  though 


such  use  did  not  extend  throughout  the  year. 
In  reference  to  the  suggestion  of  inequality, 
the  court  said: 

*'The  contention  that  inequality  must  be 
the  result  from  making  the  tax  depend  upon 
mere  use  without  reference  to  the  extent  of 
its  duration  addresses  itself  not  to  the  ques- 
tion of  power,  and  is  therefore  beyond  the 
scope  of  judicial  cognizance."  Billings  v.  U. 
S.  232  U.  S.  281,  34  S.  Ct.  424,  58  U.  S.  (L. 
ed.)   596. 

From  the  conclusions  above  stated  it  fol- 
lows that  there  was  a  failure  to  show  the 
existence  of  a  right  of  the  plaintiff  to  recover 
any  part  of  the  amount  it  had  paid,  and  that 
the  demurrer  to  the  petition  as  amended 
should  have  been  sustained.  Because  of  the 
error  committed  in  overruling  that  demurrer, 
the  judgment  is  reversed. 


NOTE. 

In  the  reported  case  is  found  an  example 
of  a  negative  pregnant  occurring  in  the  peti- 
tion of  the  plaintiff.  Such  negatives  usually 
occur  in  an  answer  to  a  prior  allegation.  The 
principle,  however,  is  in  all  cases  the  same, 
namely,  that  a  qualified  denial  is  pregnant 
with  the  admission  of  the  substantial  fact 
which  is  not  squarely  denied.  The  cases  on 
this  subject  are  reviewed  in  the  note  to 
Drennen  v.  Williams,  reported  ante,  this 
volume,  at  page  664. 
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AttachnieBt  -~   Motion    to    BissolTe   — 
Objection  to  Snflloiency. 

Where  there  has  been  a  trial,  and  no  objec- 
tion has  been  made  to  the  sufficiency  of  a  mo- 
tion or  afiidavit  to  dissolve  an  attachment, 
either  by  demurrer  or  motion,  an  objection 
to  the  introduction  of  evidence  in  support 
of  the  motion,  on  the  ground  that  it  does 
not  put  in  issue  or  traverse  the  grounds  laid 
in  the  affidavit  for  attachment,  will  be  sus- 
tained only  when  the  allegations  of  the  tra- 
versing affidavit  wholly  fail  to^  deny  the 
grounds  of  attachment. 

Sufficiency  of  Denial  —  NegatiTC  Preg- 
nant. 

Where  the  traversing  affidavit  is  in  the 
conjunctive,  and  is  laid  in  the  present  tense. 
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its  legal  sufficiency  should  be  tested  by  either 
motion  or  demurrer,  and  not  alone  by  mere 
objection  to  the  introduction  of  testimony. 
[See  note  at  end  of  this  case.] 

Estoppel  —  Necessity  of  Pleading. 

While,  as  a  general  rule,  estoppel  or  waiver 
must  be  pleaded,  failure  to  do  so  may  be 
waived  by  plaintiff  by  proceeding  with  the 
trial  of  the  case  without  objection,  as  though 
the  defense  relied  on  had  been  pleaded. 

[See  20  Ann.  Cas.  300;  27  Am.  St.  Ben. 
344.] 

Fraudulent  Conveyances  —  Bnlk  Sales 
Law  —  WaiTOT  of  Failure  of  Seller  to 
Comply, 

Where  the  owner  of  a  stock  of  merchandise, 
in  good  faith,  and  for  a  fair  consideration 
placed  in  escrow  during  the  consummation 
of  a  transfer  of  such  st^k,  proceeds  to  com- 
ply with  the  provisions  of  the  Bulk  Sales 
Act  (section  2903,  Bev.  Laws  1910),  and 
furnishes  a  list  of  his  creditors  to  the  rep- 
resentjitive  of  the  purchasers,  which  list  com- 
plies substantially  with  the  requirements  of 
the  statute,  but  where  the  notice  given  the 
creditors  was  signed  by  the  transferor  in- 
stead of  the  transferees,  a  resident  creditor, 
who  receives  such  notice  with  knowledge  of 
all  the  facts  connected  with  the  proposed 
sale,  and  who  assents  thereto,  waives  any 
objection  he  might  otherwise  have  to  a  strict 
compliance  with  the  statute,  and  is  estopped 
from  thereafter,  and  within  the  ten-day  period 
named  in  the  statute,  attaching  the  stock 
of  goods,  on  the  ground  that  the  seller  has 
not  fully  complied  with  the  statute. 

[See  generally  12  B.  C.  L.  tit.  Fraudulent 
Conv€y(mcc8,  p.  526.] 

(Syllabus  by  court.) 

Error  to  IHstrict  Court,  Beckham  county: 
Bbown,  Judge. 

Action  by  First  Bank  of  Texola,  plaintiff, 
against  William  Terrell,  defendant.  To  re- 
view judgment  rendered,  plaintiff  brings  er- 
ror.   The  facts  are  stated  in  the  opinion.    Af- 

riBMED. 

T.  Reginald  Wise  for  plaintiff  in  error. 
Echols  d  Merrill   for  defendant  in  error. 

[720]  Sharp,  C.-— On  January  31,  1911,  the 
plaintiff  bank  brought  its  action  in  the  dis- 
trict court  of  Beckham  county,  to  recover 
judgment  of  the  defendant,  Terrell,  in  the 
sum  of  $3,600,  together  with  interest  and  at- 
torney fees,  and  at  the  same  [721]  time  pro- 
cured the  issuance  of  an  order  of  attachment, 
under  authority  of  which  a  levy  was  sub- 
sequently made  upon  a  stock  of  merchandise 
alleged  to  be  the  property  of  said  defendant, 
Terrell,  and  at  the  time  located  in  the  town 
of  Texola.  Thereafter  the  said  defendant 
filed  his  verified  motion  to  discharge  the  at- 
tacliment,  which  upon  trial  was  sustained  by 
the  court.  Said  order  discharging  the  attach- 
ment being  excepted  to,  plaintiff  has  brought 


the  case  to  this  court  for  review.  The  affidavit 
for  attachment  charged  two  grounds:  (1) 
That  the  defendant  is  about  to  convert  hi» 
property  or  a  part  thereof  into  money  for 
the  purpose  of  placing  it  beyond  the  reach 
of  his  creditors;  (2)  that  the  defendant  has 
assigned,  removed,  or  disposed  of,  or  is  about 
to  dispose  of,  his  property  or  a  part  thereof, 
with  the  intent  to  defraud,  hinder,  or  delay 
his  creditors. 

It  is  urged  with  much  ability  that  the  tra- 
versing affidavit  of  the  defendant  is  insuf- 
ficient, and  did  not  deny  both  or  either  of 
the  grounds  for  attachment,  on  account  of 
the  fact  that  the  denial  was  in  the  conjunc- 
tive, and  was  laid  in  the  present  tense.  The 
only  objection  made  at  the  trial  to  the  suf- 
ficiency of  the  traversing  affidavit  was  upon 
the  introduction  of  evidence,  and  arose  as 
follows:  Tlie  case  coming  on  to  be  heard  on 
motion  to  discharge  the  attachment,  counsel 
for  defendant  requested  the  court  to  order  and 
direct  that  the  burden  of  proof  under  the 
pleadings  was  on  the  plaintiff.  This  the^ 
court  refused  to  do,  but,  on  the  other  hand, 
held  that,  under  the  allegations  of  the  mo- 
tion, the  burden  of  proof  was  upon  the  de- 
fendant, and  so  ordered.  Upon  the  defend- 
ant being  placed  upon  the  stand  and  inter- 
rogated by  his  counsel,  plaintiff's  counsel 
made  the  following  objection: 

"Comes  now  the  plaintiff  and  objects  to 
the  introduction  of  any  oral  testimony  in 
this  action  on  the  part  of  the  defendant  for 
the  reason  that  the  motion  to  dissolve  the 
•attachment  is  not  verified,  and  does  not  put 
in  issue  any  facts,  and  for  the  further  reason 
that  oral  testimony  is  not  admissible  on  the 
part  of  the  defendant." 

No  other  form  of  objection  to  the  sufficiency 
of  the  motion  to  dissolve  the  attachment  wa^ 
at  any  time  offered.  Ordinarily  [722]  when 
an  attachment  is  procured  by  a  plaintiff,  and 
the  defendant  moves  to  dissolve  it  on  any 
legal  grounds,  and  supports  his  motion  by 
affidavit  as  here,  the  burden  of  proof  retits 
upon  the  plaintiff  to  maintain  the  ground  of 
attachment  as  laid  in  his  affidavit,  by  the 
preponderance  of  the  evidence.  Williams  v. 
Farmers'  Gin,  etc.  Co.  13  Okla.  5,  73  Pat 
269;  Dunn  v.  Claunch,  13  Okla.  677,  76  Pac 
143.  The  question  of  testing  the  legal  suf- 
ficiency of  a  pleading  by  an  objection  to  the 
introduction  of  evidence  has  frequently  been 
before  this  court,  and  the  rule  is  well  estab- 
lished that,  where  the  sufficiency  of  a  plead- 
ing is  challenged  solely  by  an  objection  to  the 
introduction  of  evidence  thereunder,  such  ob- 
jection, not  being  favored  by  the  court,  should 
generally  be  overruled,  unless  there  is  a  total 
failure  to  allege  some  matters  essential  to 
the  relief  sought,  and  should  seldom,  if  ever, 
be  sustained  when  the  allegations  are  simply 
incomplete,  indefinite,  or  conclusions  of  law. 
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ararshall  v.  Homier,  13  Okla.  264,  74  Pac. 
368;  Pond  Creek  First  Nat.  Bank  v.  Cochran, 
17  Okla.  538,  87  Pac.  865;  Hogan  v.  Bailey, 
27  Okla.  16,  110  Pac.  890;  Missouri,  etc.  R. 
Co.  V.  McClellan,  35  Okla.  609,  130  Pac.  916; 
Johnston  v.  Chapman,  38  Okla.  42,  131  Pac 
1076;  Abbott  v.  Dingus,  44  Okla.  567,  145 
Pac.  366.  The  same  rule  has  been  observed 
by  the  Supreme  Court  of  Kansas  in  a  long 
line  of  decisions,  among  which  are  Mitchell 
Y.  Milhoan,  11  Kan.  617;  Union  St.  R.  Co. 
V.  Stone,  54  Kan.  83,  37  Pac.  1012.  It  is 
obvious  that  it  was  the  purpose  of  the  mo- 
tion to  put  in  issue  the  grounds  of  attach- 
ment, as  alleged  in  plaintiff's  affidavit;  and 
though  it  be  doubtful  if  the  motion  be  tech- 
nically sufficient,  had  it  be^n  attacked  by 
demurrer  or  motion,  yet  when  the  only  ob- 
jection that  was  made  to  its  sufficiency  was 
raised  in  the  manner  indicated,  and  where,  in 
addition,  the  court  ordered  the  defendant  to 
assume  the  burden  of  proof  upon  the  attach- 
ment issue,  it  is  obvious  that  no  reversible 
error  was  committed.  In  Barkley  v.  State, 
15  Kan.  100,  it  was  held  that  where  the  ques- 
tion of  the  sufficiency  of  a  petition  is  raised 
for  the  first  time  by  an  objection  to  the  intro- 
duction of  any  evidence  under  it,  and  not 
raised  otherwise,  the  courts  will  always  con- 
Btrue  the  allegations  of  a  petition  very  lib- 
erally, [723]  so  as  to  sustain  the  petition  if 
it  can  be  sustained;  and  if  anything  should 
intervene  between  the  filing  of  the  petition 
and  the  final  rendering  of  the  judgment, 
which  could  by  a  fair  and  reasonable  intend- 
ment be  construed  to  cure  the  defective  allega- 
tions of  the  petition,  the  courts  will  hold 
that  such  defective  allegations  are  thereby 
cured.  In  the  course  of  the  opinion  the 
court  said: 

''But  even  if  correct,  and  the  allegations 
necessary,  still  the  defective  allegations  of 
the  petition  were  cured  by  the  evidence,  find- 
ings, and  judgment." 

Treating  the  traversing  affidavit  as  con- 
taining a  negative  pregnant,  the  rule  an- 
nounced would  apply  with  equal  force;  it 
not  appearing  that  plaintiff  had  been  misled 
to  its  injury  on  account  of  the  manner  in 
which  the  denial  had  been  drawn.  Hershey 
V.  O'Neill,  36  Fed.  168;  31  Cyc.  203.  Obvi- 
ously the  action  of  the  court  in  overruling 
the  plaintiff's  objection  did  not  constitute 
error. 

Did  the  court  err  in  entering  judgment 
dissolving  the  attachment?  This  is  the  sole 
remaining  question  for  our  consideration. 
Prior  to  the  date  of  the  controversy  be- 
tween the  parties  hereto,  the  defendant  in 
error,  Terrell,  was  the  owner  of  a  stock 
of  merchandise  in  tlie  town  of  Texola,  and 
in  January,  1911,  it  appears,  was  finan- 
cially embarrassed,  though  not  insolvent. 
His  indebtedness  was  owing  largely  to  vari- 


ous mercantile  houses  and  to  the  First  Bank 
of  Texola.  Various  plans  for  raising  funds 
with  which  to  pay  off  or  reduce  his  indebt- 
edness having  failed,  in  said  month  of  Jan- 
uary, one  Ernest  H.  Maupin,  credit  man  of 
Blair-Hughes  &  Co.,  one  of  Terrell's  cred- 
itors, procured  a  firm  of  merchants,  named 
Dugger  &  Cotton,  to  purchase  the  Terrell 
stock  of  merchandise  at  the  agreed  price 
of  66  2-3  cents  on  the  dollar.  The  stock 
was  invoiced  and  notices  sent  out  to  Terrell 's 
creditors  in  an  attempt  to  comply  with 
the  bulk  sales  statute  (section  2903,  Rev. 
Laws,  1010),  one  of  the  notices  having  been 
sent  to  and  received  by  the  bank.  The  form 
of  notice  addressed  to  tlie  creditors,  besides 
being  signed  by  the  transferror,  was  in  other 
respects  informal,  and  perliaps  legally  insuffi- 
cient, when  [724]  tested  by  the  statutory 
requirements.  It  was  upon  this  fact  alone 
that  plaintiff  sought  to  sustain  its  attach- 
ment. Conceding,  therefore,  that  the  notice 
received  by  the  attaching  creditor  was  not 
in  such  form  as  the  statute  prescribes,  and 
that  an  attempt  was  made  by  Terrell  to 
dispose  of  his  stock  of  merchandise,  does 
it  necessarily  follow,  under  the  facts  of 
the  present  case,  that  such  failure  to  com- 
ply with  the  statute  furnished  sufficient  evi- 
dence to  sustain  the  grounds  laid  in  plain- 
tiff's affidavit  for  attachment?  It  was  the 
evident  purpose  of  the  Legislature,  in  en- 
acting the  socalled  bulk  sales  law,  to  pro- 
vide protection  for  creditors  against  the 
class  of  sales  which  were  frequently  fraudu- 
lent, and  which  left  creditors  with  no  means 
of  collecting  what  was  due;  them.  Williams 
V.  Wichita  Fourth  Nat.  Bank,  15  Okla,  477, 
82  Pac.  496,  2  L.R.A.(N.S.)  334,  6  Ann.  C^s. 
070;  Fisher  v.  Herrmann,  118  Wis.  424,  O.'i 
N.  W.  392;  Walp  v.  Mooar,  76  Conn.  515, 
67  Atl.  277;  McDaniels  v.  J.  J.  Connelly 
Shoe  Co.  30  Wash.  649,  71  Pac.  37,  60  L.R.A. 
047,  94  Am.  St.  Rep.  889;  Squire  v.  Tellier, 
185  Mass.  18,  69  N.  E.  312,  102  Am.  St.  Rep. 
322;  Neas  v.  Borches,  109  Tenn.  398,  71 
S.  W.  50,  97  Am.  St.  Rep.  851;  Spurr  v. 
Travis,  146  Mich.  721,  108  N.  W.  1090,  116 
Am.  St.  Rep.  330,  9  Ann.  Cas.  250. 

The  sale,  under  the  evidence,  was  of  a 
character  clearly  within  the  provision^  of 
the  statute.  Its  requirements  are  tliereforo 
mandatory  and  controlling,  unless  it  be  that 
the  provisions  thereof  were  waived  by  the 
attaching  bank,  or  that,  by  its  conduct  in 
the  premises,  it  so  conducted  itself  as  to  be 
estopped  from  attacking  the  transfer.  It  is 
insisted  by  counsel  for  plaintiff  in  error  that 
defendant,  having  pleaded  neither  a  waiver 
nor  estoppel,  was  not  entitled  to  offer  evi- 
dence thereof.  It  is  a  rule  well  supported 
by  authorities  that  a  waiver  cannot  be  proved 
unless  it  is  within  the  issues  made  by  the 
pleadings;  and,  wltere  the  facts  constituting 
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a  waiver  are  relied  upon  as  an  estoppel, 
they  must  be  specially  pleaded.  Cooper  v. 
Flesner,  24  Okla.  47,  103  Pac.  1016,  23 
L.K.A.(N.S.)  1180,  20  Ann.  Cas.  29;  Deming 
Invest.  Co.  v.  Shawnee  F.  Ins.  Co.  16  Okla.  1, 
83  Pac.  918,  4  L.R.A.(N.S.)  607  j  Nance  v. 
Oklahoma  F.  Ins.  Co.  31  Okla.  208,  120  [725] 
Pac.  948,  38  L.R.A.(N.S.)  426.  From  an 
examination  of  the  evidence,  however,  we 
fail  to  find  where  plaintiff  offered  any  objec- 
tion to  the  evidence  tending  to  prove  either 
an  estoppel  or  waiver  on  its  part,  but  that, 
on  the  other  hand,  all  such  evidence  was 
introduced  without  objection.  It  is  there- 
fore too  late  to  raise  the  objection  for  the 
first  time  in  this  court.  Hanson  v.  Buck- 
ner,  4  Dana  (Ky.)  251,  29  Am.  Dec.  401; 
McDonnell  v.  De  Soto  Sav.  etc.  Assoc.  175 
Mo.  250,  75  S.  W.  438,  97  Am.  St.  Rep.  592; 
Alderson  v.  Marshall,  7  Mont.  288,  16  Pac. 
576;  Capital  Lumber  Co.  v.  Barth,  33  Mont. 
94,  81  Pac.  994. 

It  cannot  successfully  be  controverted  that 
much  of  the  evidence  introduced,  and  to  which 
no  objection  was  made,  was  offered  for  the 
express  purpose  of  proving  an  estoppel;  in 
fact,  was  inadmissible  for  any  other  purpose. 
Our  conclusion,  therefore,  is  not  in  conflict 
with  the  rule  that  the  failure  to  object  to 
the  introduction  of  evidence  competent  or 
offered  for  a  particular  purpose,  is  not  a 
waiver  of  an  objection  to  its  use  for  a  pur- 
pose for  which  it  is  incompetent  or  was  not 
offered.  The  collection  of  the  Terrell  note 
was  in  the  hands  of  Ira  Speed,  the  bank's 
president.  'Vhe  condition  of  Terrell's  affairs, 
and  the  proposed  purchase  by  Dugger  &  Cot- 
ton, were  at  the  time  known  to  Speed  and 
the  sale  consented  to  by  him.  He  had  been 
told  by  Terrell  that  notice  would  have  to  be 
given  to  the  former's  creditors,  as  provided 
by  the  bulk  sales  law,  before  the  sale  would 
be  consummated,  and  before  the  purchase 
price  could  be  paid  out  to  the  creditors. 
Dugger  &  Cotton  had  not  theretofore  been 
engaged  in  business  in  Texola,  and  Speed 
requested  Terrell  to  try  and  have  them  trans- 
act their  banking  business  with  the  plaintiff 
bank.  The  proceeds  of  the  daily  sales  of 
Dugger  &  Cotton  were  deposited  in  said  bank, 
which  was  located  immediately  across  the 
street  from  the  store.  Being  asked  concern- 
ing the  sale.  Speed  testified  that  he  was 
familiar  with  the  terms  of  the  sale,  and 
that  the  testimony  of  the  witnesses  for  the 
defendant  offered  at  the  trial,  including 
Terrell  and  Maupin,  was  true.  Speed  was 
consulted  with  on  different  occasions,  per- 
taining to  the  sale,  and  admitted  [726]  re- 
ceiving a  notice  of  the  proposed  sale  about 
a  week  before  the  attachment  proceeding  was 
instituted.  No  complaint  was  made  by  him 
of  the  proposed  sale;  his  only  objection  being 
that  he  wanted  some  form  of  security  or 
assurance  from  Maupin  that  the  latter  would 


secure  the  bank's  claim  over  and  above  its 
share  in  the  proceeds  of  the  sale  of  the  stock. 
He  admitted  further  that  by  the  sale  the 
bank  would  be  able  to  collect  over  $2,000, 
and  that  at  his  solicitation  the  proposed  pur- 
chasers opened  an  account  at  his  bank.  Dug- 
ger &  Cotton  had  deposited  with  Maupin  a 
check  and  notes  in  payment  of  the  purchase 
price  of  $5,155.80.  These  were  to  be  kept  by 
Maupin  until  the  sale  was  finally  consum- 
mated, with  the  specific  understanding  of 
all  the  parties,  as  found  by  the  trial  court, 
"that  the  check  and  these  two  notes  realized 
from  the  sale  wer«  to  be  held  by  Mr.  Maupin 
for  the  purpose  of  being  distributed  among 
his  creditors  and  his  creditors  only."  Speed, 
it  appears,  was  distrustful  of  Maupin,  though 
there  is  nothing  in  the  evidence  warranting 
his  skepticism.  It  is  further  said  by  the 
trial  court: 

"Mr.  Speed  says  himself  that  he  under- 
stood that  the  proceeds  of  this  sale  was  to 
be  distributed  among  the  creditors.  What 
he  Wanted  to  be  sure  of  was  that  he  w^ould 
get  his  pro  rata  share  with  the  others.  He 
did  not  doubt  but  that  the  proceeds  of  the 
sale  -was  for  the  benefit  of  the  creditors.  It 
was  only  the  portion  that  he  w^as  to  get 
that  he  was  uneasy  about.  .  .  .  The  fear 
that  he  had  in  his  mind  was  that  he  under- 
stood-Mr.  Maupin  was  to  guarantee  to  him 
that  he  would  get  from  $2,500  to  $2,800, 
and  that  Mr.  Maupin  was  to  write  him  a 
letter  so  stating." 

As  found  by  the  court  below,  the  good  faith 
of  the  parties  was  abundantly  shown.  Every- 
thing, and  more,  that  could  have  been  accom- 
plished by  the  most  literal  observation  of 
the  statute  was  known  to  the  bank.  Both 
a  notice  and  list  of  creditors  were  furnished 
it;  an  unaddressed  and  unsig^ned  copy  of  the 
former  being  in  the  language  following: 

"To :     You  are  hereby  notified  as  a 

creditor  of  William  E.  Terrell  of  Texola, 
Oklahoma,  that  said  William  E.  Terrell  pro- 
poses to  sell  and  transfer  his  stock  of  mer- 
chandise within  ten  days  after  the  receipt 
of  this  notice  by  you  to  Dugger  [727]  and 
Cotton,  and  that  the  purchase  by  us  of  said 
stock  of  merchandise  is  in  good  faith  for  a 
fair  consideration  actually  paid." 

Maupin,  acting  for  the  purchasers,  had. 
prior  to  the  preparation  and  forwarding  of 
the  notices,  obtained  from  Terrell  a  list 
containing  the  names  and  addresses  of  each 
and  all  of  his  creditors,  which  said  Ut^t 
showed  the  amount  owing  each,  and  was 
sworn  to  by  Terrell;  no  objection  being  made 
on  that  account  to  the  list  furnished.  The 
only  serious  complaint  made  to  the  notice 
was  that  it  was  signed  by  the  transferror  and 
not  by  the  transferees,  as  seemingly  required 
by  statute.  As  we  are  not  resting  this  dcoi- 
sion,  however,  upon  the  ground  that  the  stat- 
ute was  in  all  respects  complied  with,  it  will 
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be  unnecessary  to  give  further  consideration  to 
the  effect  that  should  be  given  to  the  notices 
sent  out  to  creditors,  and  we  have  mentioned 
it  more  for  purpose  of  showing  an  attempt 
to  comply  with  the  law,  and  the  good  faith 
of  the  parties,  than  for  any  other  purpose. 
Counsel    cite    Galbraith    v.    Oklahoma    State 
Bank,   36    Okla.    808,    130   Pac.    541,   as   an 
authority   holding   that   a   transfer,   without 
complying  with  the  requirements  of  the  stat- 
ute, is  conclusively  presumed  to  be  fraudu- 
lent as  to  a  creditor  of  the  transferror.    The 
decision  so  holds,  but  it  is  not  in  point  here, 
for  the  reason  that  in  the  present  case  there 
was  no  transfer,  and  for  the  additional  reason 
that  in  Galbraith  v.  Oklahoma  State  Bank, 
bupra,  neither  the  question  of  waiver  nor  of 
estoppel     was    considered    or     involved.     It 
was  not  intended  that  the  statute  under  con- 
sideration should  be  so  applied  as  to  work 
injustice   or   inequity,   which   would   be   the 
result  if  plaintiff^s  contention  should  be  sus- 
tained.   To  permit  it  thus  to  acquire  on  ad- 
vantage   by     attachment    procedings    based 
upon  said  proposed  transfer,  made  in  good 
faith,  with  full  knowledge  of  all  the  factd 
connected   with   the   proposed   transfer,   and 
to  which   it   assented,  would  work   a  great 
wrong  and  open  the  door  for  fraud.     This 
result  should  not  be  made  possible  by  the 
courts,  where  the  power  to  prevent  it  may 
be  exercised.     01  well   v.   Gordon,   40   Wash. 
185,  82  Pac.   180;   Seattle  First  Nat.  Bank 
V.  Coles,  40  Wash.  628,  82  Pac.  892;  White- 
house  V.  Nelson,  43  Wash.  174,  86  Pac.  174; 
Porter  v.  [728]  Goudzwaard,  162  Mich.  158, 
127    N.    W.    295;    Coffey    v.    McGahev,    181 
Mich.  225,  Ann.  Cas.  1916C  923,  148  N.  W. 
356. 

The   plaintiff   bank   waived   any   right   it 
may  otherwise  have  had  on  account  of  the 
statute;    and   being  present  and  thoroughly 
conversant  with  the  terms  and  conditions  of 
the  proposed  sale,  and  having  received  the 
notice   of  the  intended  transfer,  and  a  list 
of   the   transferror's   creditors,   even   though 
defective  in  form,  it  will  not  be  permitted, 
on  account  of  the  failure  of  either  its  debtor 
or  the  proposed  purchasers  to  comply  liter- 
ally with  the  statute,  to  levy  an  attachment 
upon  the  stock  of  goods  intended  to  be  trans- 
ferred,  upon   the   sole  ground   of   a  failure 
to  comply   with  the   statute  in  making  the 
sale,  and  especially  where  the  only  objection 
to  the  transaction  was  an  unwarranted  sus- 
picion  or    belief    that   some    other    creditor 
would    receive    a   disproportionate    share   of 
the  proceeds  of  the  sale,  and  that  the  repre- 
sentative  of    the    creditors  would   not   give 
written    assurance    of    the   payment    of    the 
bank's  note. 

The   judf^raent   of    the   trial   court   sliould 
be  affirmed. 

By  the  Colbt. — It  is  so  ordered. 
Rehearing  denied  January  30,  1915. 


NOTE. 


The  reported  case  holds  that  a  negative 
pregnant  in  a  traversing  affidavit  in  attach- 
ment does  not  constitute  a  fatal  defect  as 
against  an  objection  to  the  introduction  of 
testimony,  where  it  does  not  appear  that  the 
plaintiff  has  been  misled  to  his  injury  on 
account  of  the  manner  in  which  the  denial  is 
drawn. 

The  question  here  involved  and  other  ques- 
tions connected  with  the  doctrine  of  negative 
pregnant  are  considered  in  the  note  to  Dren- 
nen  v.  Williams,  reported  ante,  this  volume, 
at  page  664. 
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Mortsasea  —  Liability  for  Delioienoy  — 
PeraoAfl  Uable  —  Real  Party  in  In- 
terest. 

Where  defendant  corporation,  purchasing 
certain  real  property  and  securing  a  large 
portion  of  the  price  by  mortgages  thereon,  in 
order  that  its  credit  might  not  be  affected 
by  the  execution  of  such  mortgages,  procured 
the  land  to  be  conveyed  to  K.,  who  executed 
the  mortgages  as  a  mere  straw  man  for  de- 
fendant, and  it  was  only  on  the  understanding 
that  defendant  was  the  real  party  in  interest 
that  the  grantor  consented  to  the  arrange- 
ment, defendant,  and  not  K.,  is  personally 
liable  for  any  deficiency  arising  on  foreclo- 
sure of  the  mortgages. 

[See  note  at  end  of  this  case.] 


W^here  K.  accepted  a  conveyance  of  real 
property  for  defendant,  and  executed  mort- 
gages thereon  for  a  large  portion  of  the  price 
as  a  mere  straw  man,  and  defendant  orally 
agreed  with  the  mortgagee  that  it  was  the 
real  party  in  interest,  and  that  K.  was  a 
mere  figurehead  in  the  deal,  defendant's 
obligation  to  pay  the  debt,  though  resting 
in  parol,  is  enforceable  by  a  subsequent  as- 
signee of  the  mortgages,  and  this  though 
there  was  no  formal  promise,  if  the  evidencu 
shows  that  the  intention  was  that  defendant 
should  assume  the  liability. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule  that  when  a  creditor  accepts  tlie 
obligation  of  an  agent  he  cannot  thereafter 
pursue  the  principal  rests  on  the  assumption 
that  credit  nas  been  given  to  the  agent,  and 
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bence  does  not  apply  where  no  such  credit 
was  given  and  the  principal  used  the  agent's 
name  to  represent  its  own  contract  and  evi- 
dence its  own  liability. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  King  coun- 
ty:    Smith,  Judge. 

Actions  to  foreclose  mortgages.  Dexter 
Horton  National  Bank  et  al.,  plaintiffs,  and 
Seattle  Homeseekers  Company,  defendant. 
Judgment  for  plaintiffs.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed, 

L.  E.  Kirkpatrich  for  appellant. 
Peters  d  Powell  and   Myers  d  Johnstone 
for  respondents. 

[480]  MoRBis,  J.  —  These  actions  were 
brought  below  to  foreclose  two  real  estate 
mortgages  given  by  one  Kline  to  the  assignee 
of  respondent.  Tlie  only  question  involved 
is  the  personal  liability  of  appellant  for  the 
debts  upon  which  the  foreclosures  are  based. 
The  lands  were  formerly  owned  by  C.  C. 
Chittenden  and  the  Chittenden  Land  Com- 
pany, with  whom  H.  L.  Hillman,  representing 
the  appellant  and  owning  all  its  stock  save 
one  share,  entered  into  negotiations  for  the 
purchase.  The  price  of  the  land  was  $70,- 
000,  $2,000  of  which  was  paid  in  cash,  and 
the  balance  was  represented  by  notes  and 
mortgages.  When  the  papers  were  drawn, 
at  the  request  of  appellant,  Kline,  who  is  a 
near  relative  of  H.  L.  Hillman,  was  [481] 
named  as  the  grantee  in  the  deeds,  and  as 
audi  executed  the  notes  and  mortgages.  It 
is  over  this  feature  of  the  transaction  that 
the  controversy  arises. 

Appellant  contends  that  it  refused  to  as- 
Bume  any  personal  liability  further  than 
the  cash  payment  and  the  indorsement  of 
H.  L.  Hillman  upon  a  note  for  $4,000;  while 
respondent  contends  that  Kline  was,  in  all 
things,  acting  for  appellant  and  that  his 
name  was  used  in  the  transaction  for  the 
convenience  of  the  appellant.  We  think 
it  is  clear  that,  up  to  the  time  of  the 
execution  of  the  papers  or  a  few  days  pre- 
vious thereto,  there  was  no  intimation  but 
that  the  appellant  would  appear  as  the 
grantee  and  would,  in  turn,  execute  the 
notes  and  mortgages  representing  the  deferred 
payments.  That  it  did  not  do  so  was  at 
the  personal  request  of  Hillman,  who  wished 
to  avoid  the  publicity  of  incurring  such  a 
large  indebtedness  and  its  possible  effect  upon 
his  credit.  In  assenting  to  this  arrangement, 
we  cannot  find  that  Chittenden  and  Hillman 
regarded  it  as  otlier  than  the  carrying  out 
of  the  terms  of  the  purchase,  and  that  the 
advent  of  Kline  into  the  transaction  in 
any  manner  changed  the  liability  of  the  ap- 


pellant, it  being  admitted  that,  for  the  pur- 
pose of  this  transaction,  Hillman  and  the 
appellant  were  one.  Chittenden  says  that 
Hillman  told  him  at  the  time  that  appel- 
lant was  behind  Kline;  it  was  still  its  deal, 
and  Kline  was  only  its  figurehead;  and  that 
it  was  only  upon  this  understanding  that  he 
consented  to  the  arrangement;  while  Hillman 
says  his  purpose  in  introducing  Kline  into 
the  transaction  was  to  avoid  any  personal 
liability  on  the  part  of  appellant,  but  that 
he  concealed  this  fact  from  Chittenden,  know- 
ing that  Chittenden  looked  to  the  appellant, 
for  fear  that  Chittenden  would  not  consent 
to  such  an  arrangement.  So  far  aa  any- 
thing said  to  Chitenden  is  concerned,  Hill- 
man's  intention  is  represented'  by  his  letter 
of  May  30,  in  which  he  says,  ".  .  .  and 
for  reasons  that  I  will  explain  to  you  later, 
I  want  you  to  make  the  deed  to  Arthur  Webb 
Kline  instead  of  the  Seattle  [482]  Homeseek- 
ers Company;  he  is  a  relative  of  mine,  and 
I  prefer  for  the  present  to  have  it  in  his 
name.''  This  letter  must  be  read  in  connec- 
tion with  another  of  May  27,  in  which  Hill- 
man says:  "I  will  buy  your  152  acres  of 
land  at  $76,000  in  its -present  state  and  will 
pay  you  [setting  out  the  terms  of  the  pur- 
chase], you  to  deed  me  the  land  and  I  to 
give  back  a  mortgage;"  and  in  the  letter 
of  May  30  he  again  refers  to  himaelf  as  the 
purchaser,  after  requesting  that  the  deed 
be  made  to  Kline,  by  saying,  "I  am  buying 
your  land  and  paying  you  $76,000.*'  This 
was  his  attitude  for  a  year  subsequent  to 
this  transaction,  for  in  a  letter  he  then 
wrote  to  Chittenden  relative  to  some  phase 
of  the  transaction,  he  refers  to  the  mortage 
as  *'my  mortgage,"  and  mentions  his  under- 
standing of  certain  rights  he  had  obtained. 
We  can  reach  no  other  conclusion  than  that. 
as  found  by  the  lower  court,  at  all  times 
appellant  was  understood  to  be  the  real 
party  in  interest,  that  it  was  acting  through 
Kline  for  its  own  convenience,  and  that  its 
liability  in  the  matter  was  to  be  deter- 
mined by  Kline's  liability.  His  contract  wa5 
its  contract.  That  such  a  contract  can  be 
enforced  against  the  appellant,  even  though 
resting  in  parol,  is  sustained  by  the  authori- 
ties. Ordway  v.  Downey,  18  Wash.  412,  51 
Pac.  1047,  52  Pac.  228,  63  Am.  St.  Rep. 
892.  Neither  is  it  necessary  that  there  should 
be  any  formal  promise,  if  the  intention  to 
assume  liability  appears  from  the  whole 
transaction  or  is  shown  by  the  circumstance* 
under  which  the  purchase  was  made.  Hop- 
kins V.  Warner,  109  Cal.  133,  41  Pac.  86S. 
Appellant  argues  that  the  case  falls  with- 
in the  rule  that,  when  a  creditor  sees  fit  to 
accept  the  obligation  of  an  agent,  he  cannot 
thereafter  pursue  the  principal.  This  rule 
rests  upon  the  assumption  that  the  credit 
is  given  to  the  agent.     Here  the  credit  was 
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hot  given  to  the  agent,  but  the  principal 
uses  the  name  of  the  agent  to  represent  its 
own  contract  and  assume  its  own  liability, 
admitting  that  it  at  no  time  informed  the 
creditor  that  it  was  seeking  by  the  shift 
of  names  to  avoid  liability,  but  permitting 
him  to  retain  the  belief  that  [483]  the  lia- 
bility was  its  own.  If  we  accept  the  appel- 
lant's theory  that  the  name  of  Klline  was 
used  deliberately  by  the  parties  for  the  pur- 
pose of  avoiding  personal  liability  by  the 
appellant,  its  plea  here  must  be  sustained. 
But  we  cannot  sd  read  the  record;  or  to  any 
other  effect  than  that  it  was  understood  that 
Kline  was  brought  into  the  transaction  sim- 
ply to  enable  appellant  to  conceal  the  fact 
that  it  was  binding  itself  to  the  payment 
of  such  a  large  sum,  in  order,  that  as  to 
third  persons,  its  credit  might  not  be  dis- 
turbed; but  that,  as  between  the  parties, 
the  arrangement  was  to  continue  as  made, 
holding  appellant  as  the  real  grantee  and 
the  real  promisor. 

The  judgments'  are  affirmed. 

Crow,  C.J.,  Chadwick,  Parker,  and  Gose, 
JJ.,  concur. 


MOTE. 

Personal  Idability  for  Delloienoy  of 
Person  Proonrlng  Mortgmee  to  Be 
Given  or  Asenmed  In  Name  of  An« 
otker* 

It  is  well  settled  that  an  undisclosed  prin- 
cipal cannot  be  held  liable  on  a  sealed 
instrument  (see  the  note  to  Van  Dyke  v. 
Van  Dyke,  3  Ann.  Cas.  978)  or  a  negotiable 
note  (see  tlie  note  to  New  York  L.  Ins.  Co. 
V.  Martindale,  12  Ann.  Cas.  677)  made  in  the 
name  of  another.  Tliat  rule  has  been  applied 
to  relieve  from  liability  the  undisclosed  prin- 
cipal of  the  grantee  in  a  deed  under  seal 
who  assumed  the  payment  of  a  mortgage 
on  the  premises,  notwithstanding  a  statute 
making  the  use  of  a  aeal  unnecessary. 
Sanger  v.  Warren,  91  Tex.  472,  44  S.  W. 
477,  66  Am.  St.  Rep.  913.  So  in  Williams 
Y.  Gillies,  28  Hun  (N.  Y.)  175,  it  was  sought 
to  charge  a  person  other  than  the  mortgagor 
with  a  deficiency  arising  on  the  foreclosure 
of  a  purchase  money  mortgage.  Holding 
to  be  inadmissible  parol  evidence  that  the 
third  person  in  question  was  jointly  inter- 
ested with  the  mortgagor  and  was  to  fur- 
nish part  of  the  purchase  money  the  court 
said;  "If  it  had  been  received  it  would  have 
established  no  more  than  the  fact  that  Gillies 
was  a  party  interested  in  the  purchase,  and 
as  between  himself  and  the  mortgagor  was 
bound  to  pay  his  proportionate  part  of  the 


purchase  price,  which  would  in  no  sense 
make  him  a  party  to. the  bond  and  mortgage 
executed  alone  by  Dobbs,  and  in  terms  wholly 
obligatory  upon  him.  That  was  the  obliga- 
tion received  by  the  testator,  and  it  does  not 
seem  to  have  been  competent  for  his  execu- 
tors to  enlarge  its  terms  so  as  to  make  it 
include  another  party  in  no  way  named 
or  referred  to  in  it  and  thereby  subject  him 
by  means  of  such  evidence  as  was  offered  to 
a  personal  liability  for  the  mortgage  debt. 
If  the  evidence  had  been  received  it  would 
simply  have  shown  that  Gillies  was  inter- 
ested in  the  purchase,  and  had  undertaken 
through  his  arrangement  with  Dobbs  and 
the  other  parties  in  interest  to  pay  one-quar- 
ter of  the  price.  And  as  much  as  that. was 
admitted  in  Briggs  v.  Partridge  (64  N.  Y. 
357,  363),  and  yet  it  was  held  that  the 
party  sustaining  that  relation  to  the  pur- 
chase could  not  be  rendered  liable  upon  an 
instrument  executed  by  another  person  under 
seal  for  the  payment  of  the  price.  That  case, 
on  its  facts,  was  as  broad  aa  the  present  one 
would  have  been  if  the  evidence  offered  had 
been  received,  and  it  is  accordingly  a  decisive 
authority  against  the  plaintiffs  in  this 
caae." 

On  the  same  principle  a  mortgage  given 
by  a  person  describing  himself  as  "trustee" 
does  not  render  the  beneficiaries  liable  per- 
sonally for  a  deficiency.  Farrell  v.  Reed, 
46  Neb.  258,  64  N.  W.  959.  See  also  Reeves 
v.  Wilcox,  35  Neb.  779,  53  N.  W.  978;  Rey- 
nolds V.  Dietz,  39  Neb.  180,  58  X.  W.  89. 

But  if  a  mortgage  or  an  instrument  assum- 
ing a  mortgage  shows  on  its  face  that  persons 
other  than  the  one  who  executed  it  are  the 
real  parties  in  interest,  those  persons  may 
be  held  for  a  deficiency.  Hand  v.  Kennedy, 
83  N.  Y.  149,  wherein  it  appeared  that  land 
was  conveyed  to  a  certain  person  and  a  pur- 
chase money  mortgage  given  by  him.  The 
deed  recited  that  certain  other  persona  were 
equally  interested  in  the  transaction,  that 
they  were  to  contribute  to  the  payment  of 
the  purchase  money  and  that  title  was  taken 
in  the  name  of  the  grantee  for  the  conven- 
ience of  the  purchasers.  It  is  held  that,  on 
the  agreement  to  contribute  contained  in  the 
deed,  the  mortgagee  was  entitled  to  recover 
from  all  the  parties  in  interest  the  amount 
of  a  deficiency.  Compare  Patrick  v.  Under- 
wood, 17  Misc.  646,  40  N.  Y.  S.  193.  In  the 
reported  case  a  person  who  procured  a  con- 
veyance to  be  taken  in  the  name  of  another 
and  a  purchasre  money  mortgage  to  be  given- 
in  the  name  of  the  grantee  is  held  to  be 
liable  personally,  it  appearing  that  it  was 
understood  by  all  the  parties  at  the  time  of 
the  transaction  that  he  was  the  real  party 
in  interest. 
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Husband  and  Wife  —  Liability  for 
Wif e*s  Debt  —  Attorney's  Fees  in  Di- 
vorce Snit. 

A  husband  is  not  liable  for  the  services  of 
an  attorney,  who  at  the  request  of  the  wife 
consulted  with  merchants  relative  to  their 
furnishing  necessaries  to  the  wife  pending 
divorce  proceedings   by   the   husband. 

[See  note  at  end  of  this  case.] 

Same. 

Since  Rev.  St.  c.  62,  §  6,  authorizes  the 
court  in  a  libel  for  divorce  to  order  the  hus- 
band to  pay  the  wife's  attorney's  fees,  there 
is  no  necessity  for  the  wife  pledging  her  hus- 
band's credit  for  such  fees,  and  her  attorney 
cannot,  after  a  divorce  has  been  denied  to 
the  husband, '  recover  from  the  husband  for 
his  services  in  an  independent  action. 

[See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
Cumberland  county. 

Action  for  professional  services  and  dis- 
bursements. Dennis  A.  Meaher,  plaintiff, 
and  Lewis  M.  Mitchell,  defendant.  Case  re- 
ported to  Law  Court  for  determination.  The 
facts  are  stated  in  the  opinion.     Judgment 

FOB  DEFENDANT. 

Dennis  A.  Meaher  for  plaintiff. 
Frank  H.  Haskell  for  defendant. 

[417]  CoBNiSH,  J.— The  plaintiff,  an  at- 
torney at  law,  seeks  to  recover  in  this  actiou 
against  the  husband  for  professional  services 
rendered  the  defendant's  wife  during  divorce 
proceedings  instituted  by  the  husband.  In 
those  proceedings  the  libellee  prevailed  and 
the  divorce  was  not  granted.  No  express  con- 
tract on  the  part  of  the  defendant  to  pay  for 
the  services  is  alleged  or  claimed;  but  the 
plaintiff  rests  his  case  on  the  broad  ground 
that  the  services  rendered  fall  within  the 
class  of  necessaries  for  which  the  husband 
may  be  held  liable  in  an  independent  action. 

Two  small  items  in  the  account  annexed 
cover  services  for  consultations  with  mer- 
chants at  about  the  time  of  separation  relat- 
ing to  supplies  to  be  furnished  the  wife,  but 
the  evidence  fails  to  show  that  these  services 
were  in  any  way  necessary.  Tlie  wife  could 
have  applied  directly  to  these  parties  for 
credit,  and  no  reason  is  given  for  her  not  do- 
ing so.    There  was  no  necessity  of  employing 


an  attorney  to  make  the  request  in  her  bt* 
half.  The  wife's  implied  agency  or  authority 
to  pledge  her  husband's  credit,  arising  from 
the  marital  relation  alone,  might  have  cov- 
ered the  supplies  furnished,  but  could  not 
be  stretched  so  as  to  include  the  apparently 
unnecessary  services  of  an  attorney  for  con- 
sultations with  the  parties  furnishing  them. 
The  defendant  is  not  liable  for  these  items. 

Tlie  balance  of  the  account  embraces  pro- 
fessional services  rendered  and  disbursements 
made  in  the  divorce  proceeding  itself  as  coun- 
sel for  the  wife,  the  libellee.  Recovery  for 
these  items  raises  a  novel  question  in  this 
State,  although  it  has  been  passed  upon  in 
many  other  jurisdictions,  and  the  authorities 
are  not  in  entire  harmony.  In  Georgia,  Iowa, 
Maryland,  West  Virginia,  Texas,  it  has  been 
held  [418]  that  an  attorney  may  recover  in 
an  action  at  law  for  services  so  rendered  the 
wife  in  connection  with  divorce  proceedings, 
and  in  most  of  these  States  it  is  immaterial 
whether  she  be  libellant  or  libellee.  Spray- 
berry  V.  Merk,  30  Ga.  81,  76  Am.  Dec.  637; 
Porter  v.  Briggs,  38  la.  166,  18  Am.  Rep. 
27 ;  Preston  v.  Johnson,  65  la.  285,  21  N.  W. 
606;  Clyde  v.  Peavy,  74  la.  47,  36  N.  W. 
883;  McCurley  v.  Stockbridge,  62  Md.  422,  50 
Am.  Rep.  229;  Peck  v.  Marling,  22  W.  Va. 
708;  Dodd  v.  Hein,  26  Tex.  Civ.  App.  164, 
62  S.  W.  811. 

But  the  overwhelming  weight  of  authority 
does  not  sustain  this  view.  In  Massachu- 
setts, New  Hampshire,  Vermont,  Connecticut, 
Illinois,  Alabama,  Arkansas,  Kentucky, 
Michigan,  Missouri,  Nebraska,  New  Jersey, 
Wisconsin,  Washington,  the  rule  of  non-lia- 
bility is  asserted  and  maintained  without 
qualification.  Coffin  v.  Dunham,  8  Cush.  404, 
64  Am.  Dec.  769;  Morrison  v.  Holt,  42  N.  H. 
478,  80  Am.  Dec.  120;  Ray  v.  Adden,  50  N. 
H.  82,  9  Am.  Rep.  176;  Wing  v.  Hurlburt, 
16  Vt.  607,  40  Am.  Dec.  695;  Shelton  v.  Pen- 
dleton, 18  Conn.  417;  Cooke  v.  Newell,  40 
Conn.  596;  Dow  v.  Eyster,  79  111.  254;  Pear- 
son V.  Darrington,  32  Ala.  227;  Kincheloc  v. 
Merriman,  54  Ark.  657,  16  S.  W.  578.  26 
Am.  St.  Rep.  60;  Williams  v.  Monroe,  18 
B.  Mon.  (Ky.)  614;  Wolcott  v.  Patterson,  KHJ 
Mich.  227,  58  N.  W.  1006,  43  Am.  St.  Rep. 
456,  24  L.R.A.  629;  Hamilton  v.  Salisbury, 
133  Mo.  App.  718,  114  S.  W.  663;  Yeiser 
V.  Lowe,  60  Neb.  310,  69  N.  W.  847;  West- 
cott  v.  Hinckley,  56  N.  J.  L.  343,  29  Atl. 
154 ;  Clarke  v.  Burke,  66  Wis.  359,  27  N.  W. 
22,  56  Am.  Rep.  631;  Zent  v.  Sullivan,  47 
Wash.  315,  91  Pac.  1088,  13  L.R.A.(X.S.) 
244,  and  15  Ann.  Cas.  19,  and  exhaustive 
note. 

Some  courts  have  based  their  decisions 
upon  the  broad  principle  that  legal  services 
in  divorce  proceedings  cannot  be  classed  aa 
necessaries  for  which  the  husband  can  be  held 
liable  in  an  independent  action,  while  others 
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admitting  the  necessity  of  the  employment 
rely  upon  the  power  in  the  divorce  Court  con- 
ferred by  statute  to  compel  the  husband, 
pending  the  libel  and  as  ancillary  thereto,  to 
provide  an  allowance  sufficient  to  enable  the 
wife  to  prosecute  or  defend.  We  adopt,  with- 
out hesitation,  the  rule  of  non-liability  in  an 
independent  action,  not  on  the  ground  that 
such  services  cannot  be  classed  as  necessaries 
but  because  of  the  statutory  means  provided 
for  their  remuneration.  Legal  services  ren- 
dered under  some  circumstances  have  been 
held  to  be  necessaries.  Peaks  v.  Mayhew,  94 
Me.  571,  48  Atl.  172.  Were  there  no  stat- 
ute in  this  State  providing  for  the  allowance 
of  the  wife's  reasonable  expenses  so  incurred 
we  should  hesitate  to  say  that  in  no  case 
should  she  be  allowed  the  means  with  which 
to  protect  her  property,  her  good  name,  and 
herself.  Suppose  for  instance  a  husband 
should  bring  a  libel  for  divorce  charging  his 
wife  with  adultery.  [419]  Should  she  be 
left  powerless  to  defend  herself,  and  though 
innocent,  should  she  be  deprived  of  her  good 
reputation  as  well  as  her  share  of  her  hus- 
band's property  from  which  by  a  decree  of 
divorce  she  would  be  barred?  Certainly  not. 
And  it  was  to  obviate  such  an  unfortunate 
and  unjust  situation  that  our  statute  was 
passed.  It  reads:  "Pending  a  libel,  the 
Court,  or  any  Justice  thereof  in  vacation, 
may  order  the  husband  to  pay  to  the  Clerk, 
for  the  wife,  sufficient  money  for  her  de- 
fense or  prosecution  thereof  .  .  .  and  en- 
force obedience  by  appropriate'  processes." 
R.  S.  Chap.  62,  Sec.  6  (originally  Public 
Laws,  1853,  Chap.  30).  If  the  husband  re- 
fuses to  comply  with  such  order,  he  can  be  ad- 
judged in  contempt  and  ordered  to  be  com- 
mitted until  he  does  comply,  or  execution 
mav  issue.     Russell  v.  Russell,  69  Me.  336. 

This  statute  guarantees  the  wife  full  and 
complete  relief,  and  provides  the  avenue 
through  which  her  prosecution  or  defense  of 
a  libel  may  be  maintained  and  the  services 
of  an  attorney  may  be  secured.  It  follows 
that,  in  this  State,  the  wife  is  under  no  neces- 
sity of  pledging  her  husband's  credit  for  the 
expenses  of  prosecuting  or  defending  a  libel 
for  divorce,  and  therefore  she  has  no  implied 
power  to  do  so,  and  the  husband  is  not  liable 
in  an  independent  action.  This  rule,  whicli 
simply  enforces  the  intention  of  the  legisla- 
ture as  expressed  in  the  statute,  best  protects 
the  rights  of  all  parties,  and  is  in  accord 
with  sound  public  policy.  "The  divorce  Court 
has  before  it  the  parties,  their  property, 
their  merits  and  delinquencies,  and  can  fix 
the  amount  of  the  husband's  liability  to  the 
wife  and  her  attorney  on  an  equitable  basis, 
without  any  inquiry  into  collateral  facts, 
and  we  are  satisfied  that  the  rights  of  all 
parties  will  be  best  subserved  by  relegating 
the  question  of  the  husband's  liability  for 
Ann.  Cas.  1917A. — 44. 


the  attorney's  fees  of  the  wife  to  that  tri- 
bunal."    Zent  V.  Sullivan,  supra. 

The  plain tifT  has  misconceived  his  remedy, 
which  could  have  been  had  only  in  the  di- 
vorce proceedings  in  accordance  with  a  long 
established  practice,  the  adherence  to  which 
is  both  just  and  wise. 

Judgment  for  defendant. 


MOTE. 

Inability  of  Husband  for  Counsel  Fees 
Incnrred  by  Wife  in  Divorce  Ac- 
tion. 

Prevailing  Rule,   689. 
Rule  in  Iowa,  689. 
Rule   in    New   York,    690. 
Rule  in  Texas,  691. 

Prevailing  Rule. 

The  prevailing  doctrine  as  laid  down  in 
Zent  V.  Sullivaik,  47  Wash.  35,  15  Ann.  Cas. 
19,  that  a  husband  is  not  liable  in  an  inde- 
pendent action  at  law  for  counsel  fees  in- 
curred by  his  wife  in  the  prosecution  or  de- 
fense of  divorce  proceedings  finds  support 
in  a  few  recent  cases.  Vivas  v.  Kauhimahu, 
19  Hawaii  463;  Humphries  v.  Cooper,  55 
Wash.  376,  104  Pac.  606,  133  Am.  St.  Rep. 
1036.  And  see  the  reported  case.  See  also 
Kuntz  V.  Kuntz,  80  N.  J.  Eq.  429,  83  Atl. 
787;  McDougall  v.  Campbell,  41  U.  C.  Q.  B. 
332. 

In  some  jurisdictions  the  rule  is  based  on 
the  ground  of  ample  power  in  the  court  hav- 
ing jurisdiction  of  the  divorce  proceedings 
to  make  allowances  for  attorney's  fees. 
Vivas  V.  Kauhimahu,  19  Hawaii  463;  Hum- 
phries v.  Cooper,  55  Wash.  376,  104  Pac.  606, 
133  Am.  St.  Rep.  1036.  And  see  the  report- 
ed case. 

It  has,  however,  been  held  that  a  husband 
is  liable  on  his  express  promise  to  pay  for 
the  services  of  the  wife's  counsel.  McDoug- 
all V.  Campbell,  41  U.  C.  Q.  B.  332. 

Rule  in  Iowa, 

In  Iowa  the  rule  seems  to  obtain  that  an 
attorney  may  hold  the  husband  liable  for 
legal  services  rendered  the  wife  in  divorce  pro- 
ceedings, where  it  appears  that  the  services 
were  necessary  for  her  protection.  Read  v. 
Dickinson,  151  la.  369,  130  N.  W.  160;  Wick 
V.  Beck,  reported  in  full,  post,  this  volume,  at 
page  691.  In  tlie  case  first  cited  it  appeared 
that  a  wife  brought  an  action  for  separate 
maintenance,  to  which  her  husband  filed  a 
cross  petition  for  divorce.  The  case  was  sub- 
sequently dimissed  by  the  parties.     In  an  ac- 
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tion  against  the  husband  to  recover  for  legal 
services  performed  for  the  wife  in  defending 
the  charges  in  the  cross-petition  it  was  held 
that  the  plaintiff  could  recover.  The  court 
said:  "The  fact  that  the  parties  jointly  dis- 
missed the  action  can  make  no  difference 
with  the  plaintiff's  right  to  recover.  The 
charges  had  been  made  against  the  wife  and 
made  public.  She  had  the  right  to  defend 
against  the  charges  in  the  cross-action  and 
to  employ  counsel  for  that  purpose,  and  what- 
ever services  were  rendered  her  by  the  plain- 
tiff in  preparing  her  defense  before  the  action 
was  dismissed  the  defendant  is  liable  for." 

Rule  in  New  Torlc. 

In  New  York  the  rule  obtains  that  while 
an  action  for  legal  services  to  the  wife  ren- 
dered in  her  action  for  a  separation  may  be 
maintained  by  the  attorney  against  the  hus- 
band, still  it  is  incumbent  on  the  attorney  to 
prove  that  the  suit  was  for  the  protection 
and  support  of  the  wife,  and  that  the  conduct 
of  the  husband  was  such  as  to  render  ita 
instigation  and  prosecution  reasonable  and 
proper.  Horn  v.  Schmalholz,  150  App.  Div. 
333,  134  X.  Y.  S.  652;  Hendrick  v.  Silver, 
115  N.  Y.  S.  1093;  Hauser  v.  Hauaer,  154 
N.  Y.  S.  1072;  Glaze  v.  Hauser,  154  N.  Y.  S. 
1074;  Cohn  v.  Howe,  156  N.  Y.  S.  448.  See 
also  Turner  v.  Woolworth,  153  App.  Div.  293, 
137  N.  Y.  S.  1071;  Gordon  v.  U.  S.  Fidelity, 
etc.  Co.  76  Misc.  203,  134  N.  Y.  S.  891.  In 
Horn  v.  Schmalholz,  supra  (followed  in 
Hauser  v.  Hauser,  154  N.  Y.  1072;  Glaze  v. 
Hauser,  154  N.  Y.  S.  1074)  it  was  held  that 
where  an  attornev  secured  an  increase  of 
alimony  for  a  wife  who  had  obtained  a  decree 
of  separation,  he  was  entitled  to  recover  from 
the  husband  for  the  services  rendered  to  the 
wife.  The  court  said:  'The  final  judgment 
in  the  action  instituted  by  the  defendant's 
wife  for  a  separation,  unlike  a  final  judgment 
in  an  action  for  an  absolute  divorce,  did  not 
terminate  the  relationship  of  husband  and 
wife.  That  status  still  subsisted  between 
the  parties  to  the  separation  action  after  the 
entry  of  the  final  judgment,  although  limited 
and  regulated  by  the  provisions  of  that  judg- 
ment. Legal  services  performed  upon  an 
application  made  pursuant  to  the  legislative 
authorization  after  the  entry  of  final  judg- 
ment in  an  action  for  a  separation,  to  ob- 
tain a  proper  increase  of  the  amount  of  ali- 
mony fixed  by  said  final  judgment,  or  to 
prevent  an  improper  reduction  or  revocation 
thereof,  may  be  as  necessary  and  proper  for 
the  protection  and  support  of  the  wife  in 
her  marital  rights  still  subsisting,  as  were 
the  services  performed  in  the  action  to  ob- 
tain the  judgment  of  separation  and  the  first 
award  of  alimony.  If  after  the  successful 
termination   of   an   action    by   a  wife   for   a 


judicial  separation  her  attorney  can  obtain 
judgment  in  a  common-law  action  against  her 
husband  for  the  value  of  his  services  by 
showing  that  such  services  were  for  the 
wife's  protection  and  support  in  the  mar- 
riage relation  and  that  the  conduct  of  the 
husband  rendered  their  performance  reason- 
able and  proper,  certainly  the  continuance  of 
the  marital  status  after  such  judgment  is 
sufficient  to  warrant  a  recovery  for  services 
performed  in  prosecuting  an  application  to 
readjust  the  amount  of  the  husband's  obliga- 
tion to  support  and  maintain  the  wife.  .  .  . 
I  am  of  the  opinion  that  when  the  legisla- 
ture conferred  jurisdiction  upon  the  supreme 
court  enabling  it  to  refix  the  amount  provid- 
ed for  the  wife's  support  by  final  judgment 
in  a  separation  action,  the  common-law  lia- 
bility of  the  husband  continued,  requiring 
him  to  pay  for  the  legal  services  necessarily 
and  properly  employed  by  the  wife  in  en- 
forcing such  legislative  rights,  in  the  same 
degree  and  to  the  same  extent  as  in  tlie  case 
of  similar  services  necessarily  rendered  in 
the  action  prior  to  final  judgment."  In  Hend- 
rick V.  Silver,  115  N.  Y.  S.  1093,  an  action 
to  recover  for  legal  services  performed  for 
the  wife  of  the  defendant  relative  to  institut- 
ing an  action  for  separation,  the  court  after 
recognizing  the  existence  of  a  liability  under 
some  circumstances  held  that  the  defendant 
was  not  liable.  It  was  said :  "The  question  is 
whether  or  not  the  treatment  of  which  the  wife 
complained  to  plaintiff  constituted  sufficient 
grounds  for  separation,  especially  in  view  of 
the  uncontradicted  testimony  of  defendant 
that  his  wife  lived  and  cohabited  with  him 
during  the  entire  period  in  question,  and  that 
it  was  at  her  request  that  he  gave  her  no 
servant.  The  wife's  grievance  was  that  he 
limited  her  to  $15  a  week,  although  his  in- 
come was  $250  a  month;  and  that  she  did 
not  have  enough  to  wear,  and  scarcely  enough 
to  eat,  although  she  ate  at  the  same  table 
with  her  husband  and  presumably  had  the 
same  food;  that  he  sometimes  called  her 
*harsh  names,'  but  what  names  do  not  appear ; 
and  that  he  allowed  his  relatives  to  come  to 
the  house.  It  will  be  observed  that  defend- 
ant allowed  his  wife  about  one-fourth  of  hU 
income,  while  there  is  no  claim  that  he  did 
not  pay  the  household  expenses  in  addition 
thereto.  It  is  not  claimed  that  he  struck 
her,  or  in  any  way  physically  misused  her, 
while  the  charge  of  *harsh  words'  is  extreme- 
ly vague  and  indefinite.  The  admission  of 
his  relatives  to  the  house  does  not  appear  to 
have  been  so  serious  an  offense  as  to  justify 
a  separation,  while  the  mere  claim  that  she 
did  not  have  enough  clothes  to  wear,  without 
any  definite  particulars  with  respect  to  what 
clothes  she  had,  is  a  mere  conclusion,  and 
could  not  support  an  action  for  separation. 
Taking  the  wife's  statements  as  correct,  but 
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giving  credence  to  defendant's  testimony 
vhere  it  is  not  contradicted  by  the  plaintiffs, 
or  by  the  statements  made  to  the  plaintiffs  by 
the  wife,  it  seems  to  us  that  the  plnintiifs 
fail  to  show  that  the  services  rendered  were 
necessary,  either  for  the  wife's  protection  or 
support,  and  that  the  situation  disclosed  was 
not  such  as  to  afford  the  plaintiffs  probable 
cause  for  believing  that  the  prosecution  of 
the  action  for  separation  was  reasonable  and 
proper.  The  conclusion  follows  that  the 
plaintiffs  failed  to  establish  a  cause  of  ac- 
tion." 

In  Cohn  v.  Howe,  156  N.  Y.  S.  448,  it  was 
held  that  an  order  in  a  suit  for  separation 
brought  by  a  wife  directing  the  defendant  to 
pay  a  certain  sum  as  counsel  fees  to  the 
attorney  for  the  wife  was  not  competent  as 
proof  of  value  of  the  services  of  the  attorney 
in  an  action  brought  by  him  against  the 
husband  to  recover  for  their  value. 

In  Gordon  v.  U.  S.  Fidelity,  etc.  Co.  76 
Misc.  203,  134  N.  Y.  S.  801,  it  appeared  that 
an  action  had  been  brought  by  a  wife  against 
her  husband  and  that  an  appeal  had  been 
taken  by  the  husband  from  an  order  award- 
ing the  plaintiff  alimony  and  counsel  fees, 
the  defendant  giving  bond  to  indemnify  the 
wife  for  the  amounts  awarded  in  the  order 
as  alimony  and  counsel  fees.  The  parties  to 
the  action  subsequently  became  reconciled. 
It  was  held  that  the  wife's  attorney  could  not 
bring  an  action  on  the  appeal  bond  to  recover 
for  the  services  rendered  to  the  wife. 

Rule  in  Texas, 

In  Texas  the  rule  obtains  that  the  husband 
is  liable  for  the  reasonable  value  of  the  serv- 
ices of  an  attorney  employed  by  the  wife  to 
bring  an  action  for  a  divorce  from  her  hus- 
band, where  the  suit  is  brought  in  good  faith 
and  there  is  reasonable  cause  for  bringing 
the  suit.  Hicks  v.  Stewart,  53  Tex.  Civ.  App. 
401,  118  S.  W.  206;  McLean  v.  Randell 
(Tex.)  135  S.  W.  1116.  See  also  Varn  v. 
Varn,  58  Tex.  Civ.  App.  505,  125  S.  W.  630; 
Hill  V.  Hill  (Tex.)  125  S.  W.  01.  In  Hicks 
V.  Stewart,  supra,  a  charge  which  required 
as  essential  to  a  recovery  by  the  attorney 
a  finding  that  the  filing  of  the  petition  for 
divorce  by  a  wife  was  necessary  for  her  per- 
sonal safety  and  for  the  preservation  of  her 
property  rights,  was  held  to  have  been  prop- 
erly refused.  It  was  also  held  that  the 
mental  condition  of  the  wife  at  the  time  of 
the  bringing  of  the  suit  did  not  affect  the 
liability  of  her  husband  for  counsel  fees,  the 
court  saying:  "This  is  an  appeal  from  a 
judgment  in  the  sum  of  twenty-five  hundred 
dollars  as  the  reasonable  value  of  the  ap- 
pellee's services  as  attorney-at-law  in  a  suit 
for  divorce  at  the  instance  of  appellant  Mrs. 
Mary  W.  Hicks,  and  for  the  recovery  of  cer- 


tain separate  and  community  property, 
against  appellant  Charles  E.  Hicks,  instituted 
on  the  13th  day  of  December,  1005.  .  .  . 
There  was  evidence  tending  to  show  that 
shojtly  before  and  after  the  petition  for  di- 
vorce was  filed  Mary  W.  Hicks  was  in  a 
highly  excited  state  of  mind,  rendering  her 
possibly  unable  to  contract,  and  the  evidence 
therefore  perhaps  raised  the  issue  presented 
in  this  charge.  It  is  to  be  observed,  however, 
that  appellees'  action  was  not  founded  upon 
any  contract.  They  sought  merely  to  recover 
upon  a  quantum  meruit  for  the  reasonable 
value  of  their  services,  and  if,  as  charged  and 
as  fully  and  fairly  submitted  to  the  jury,  the 
grounds  for  petition  were  probably  true,  that 
there  was  reasonable  cause  for  bringing  the 
suit,  and  that  the  same  was  brought  in  good 
faith  on  her  part  and  on  appellees'  part,  it 
was  authorized,  regardless  of  the  state  of  her 
mind.  To  hold  otherwise  would  be  to  deny 
to  persons  mentally  incapable  of  contracting 
the  protection  contemplated  by  the  law.  The 
right  to  recover  reasonable  compensation  for 
their  services  in  this  case  proceeds  alone  up- 
on the  ground  that  such  action  was  reason- 
ably necessary  in  the  protection  of  the  wife. 
If  so,  both  husband  and  wife  are  legally  liable 
for  the  reasonable  value  of  the  necessities 
so  provided,  regardless  of  the  wife's  mental 
condition." 

It  seems  that  the  attorney  for  a  wife  may 
recover  the  reasonable  value  of  his  services 
from  the  husband  for  defending  a  suit  for 
divorce  brought  by  the  latter  on  the  ground 
that  his  services  were  necessary  to  the  pro- 
tection of  the  rights  of  the  wife.  Varn  v 
Varn,  58  Tex,  Civ.  App.  505,  125  S.  W.  630; 
Hill  V.  Hill   (Tex.)   125  S.  W.  01. 


WICK 
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Husband  and  Wife  —  Liability  for 
Wife's  Debts  —  Attorney's  Fees  in 
DiTorce  Snit. 

Wher^  an  attorney  brought  an  action  for  a 
wife  for  divorce,  and  the  husband  filed  a 
cross-petition  containing  allegations  reflect- 
ing on  the  character  of  the  wife,  who  there- 
after withdrew  from  the  case,  and  the  court 
granted  a  divorce  to  the  husband  on  the 
cross-petition,  the  attorney  cannot,  by  inde- 
pendent   action,    recover   from    the    husband 
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for   the   services   rendered   the   wife   on   the 
theory  that  they  were  "necessaries." 
[Sp-e  note  at  end  of  this  case.] 

Appeal  from  Superior  CJourt  of  Cedar  Rap- 
ids:    RoBBiNS,  Judge. 

Action  for  legal  services.  B.  I.  Wick,  plain* 
tiff,  and  Martin  Beck,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.     Reversed. 

M.  P.  Cahill  and  Lewis  Heins  for  appellee. 
Crosby  d  Fordyce  for  appellant. 

[117]  Gaynob,  J. — This  is  an  action  to  re- 
cover for  legal  services  rendered  defendant's 
wife  in  an  action  commenced  by  her  against 
her  husband.    The  petition  alleges: 

"That  on  or  about  August  14,  1912,  this 
plaintiff  was  consulted  in  a  professional  ca- 
pacity by  Ellen  F.  Beck  with  reference  to  the 
securing  of  a  divorce  for  the  said  Ellen  F. 
Beck  from  this  said  defendant.  That  there- 
after, and  on  or  about  the  22d  day  of  August, 
1912,  this  plaintiff  brought  an  action  for 
divorce  for  the  said  Ellen  F.  Beck,  and  against 
the  said  Martin  Beck,  in  the  district  court 
of  Linn  county,  Iowa.  That  thereafter  and 
on  or  about  the  first  day  of  September,  1912, 
there  was  filed  by  the  defendant  in  said  di- 
vorce action,  an  answer  and  cross-petition; 
that  afterward,  on  or  about  September  5, 
1912,  there  was  prepared  and  filed  a  motion 
to  make  more  specific,  directed  against  the 
answer  and  cross-petition  so  filed,  and  there- 
after this  plaintiff  prepared  for  the  said 
Ellen  F.  Beck,  and  at  her  instance,  an  answer 
to  the  cross-petition  of  the  said  Martin  Beck. 
That  afterwards  the  said  Ellen  F.  Beck  with- 
drew her  appearance  in  the  said  divorce  ac- 
tion, as  this  plaintiff  is  now  informed,  but  of 
which  fact  he  had  no  knowledgde  at  said  time, 
and  a  decree  of  divorce  was  rendered  in  favor 
of  the  defendant  on  his  said  cross-petition. 
That  the  allegations  of  the  said  cross-petition 
were  such  as  to  injure  the  name  and  standing 
of  the  plaintiff.  Ellen  Beck,  in  said  divorce 
action,  and  that  the  plaintiff  herein  acted  in 
good  faith  in  bringing  the  said  action  for 
divorce  for  [118]  the  said  Ellen  F.  Beck; 
was  then  of  the  belief,  and  now  states  the 
fact  to  be  that  the  said  Ellen  F.  Beck  had 
a  good  cause  and  sufficient  grounds  for  a  di- 
vorce from  her  husband,  the  defendant  herein ; 
that  all  professional  services,  as  above  set 
out,  were  rendered  by  this  plaintiff  in  good 
faith  and  upon  the  request,  and  at  the  in- 
stance of  the  then  wife  of  the  defendant  here- 
in; that  said  services  were  necessary  for  the 
protection  of  the  good  name  and  reputation 
of  the  said  Ellen  F.  Beck,  and  to  procure 
for  her  from  this  defendant  means  of  support 
and  maintenance,  said  defendant  having  re- 


fused to  provide  her  with  the  necessaries  of 
life,  and  having  notified  grocers  and  others 
dealing  in  necessaries  to  refuse  to  his  said 
wife  the  right  to  purchase  on  his  credit. 

"That  the  services  rendered  in  behalf  of 
said  Ellen  F.  Beck  were  reasonably  of  the 
value  of  $200,  and  a  more  particular  state- 
ment of  the  nature  of  the  services  performed 
and  the  value  thereof,  is  the  following,  to 
wit: 

August   14,   1912,  to  consultation  and 

retainer $25.00 

To  office  consultation  August  15,  16,  17    30.00 

August  21,  to  drawing  petition 25.00 

September  3,  reading  cross-petition  and 
preparing   motion   to   make  more 

specific  40.00 

September  4,  6,  office  consultation  ....  20.00 
To  looking  up  evidence,  consultation, 

preparing  answer  to  cross-petition   60.00 

"That  demand  has  been  made  by  this  plain- 
tiff upon  the  said  defendant,  Martin  Beck, 
and  also  upon  the  said  Ellen  F.  Beck,  but 
that  neither  party  has  paid  the  said  sum  or 
any  part  thereof,  and  that  the  total  amoxmt 
thereof  is  due  and  unpaid,  and  that  the  said 
claim  for  services  is  the  property  of  thi$ 
plaintiff.  Wherefore,  plaintiff  asks  judgment 
according  to  the  prayer  of  his  original  peti- 
tion against  the  said  Martin  Beck  in  the  sum 
of  $200,  with  interest  at  the  rate  of  six  per 
cent  from  December  24,  1913,  and  for  bis 
costs  and  disbursements  in  this  action." 

[119]  The  defendant  filed  to  plaintiff *8  pe- 
tition the  following  demurrer: 

( 1 )  That  the  allegations  of  the  petition  do 
not  entitle  the  plaintiff  to  the  relief  demand- 
ed. 

(2)  That  it  is  shown  by  said  petition  that 
the  services  claimed  for  were  performed  at 
the  instance  of  Ellen  F.  Beck,  and  not  at 
the  instance  of  the  husband. 

(3)  Tliat  the  petition  shows  that  it  has 
been  adjudicated  that  Ellen  F.  Beck  bad  no 
valid  cause  for  divorce. 

(4)  That  the  petition  further  shows  that 
the  allegations  of  the  cross-petition  of  Martin 
Beck  were  true,  and  that  Martin  Beck  was 
entitled   to  a  divorce. 

(5)  That  the  petition  shows  affirmatively 
that  the  services  rendered  were  not  necessary, 
but,  on  the  contrary,  were  unnecessary. 

The  demurrer  being  submitted,  the  court 
sustained  it  as  to  the  first  three  items  of 
plaintiff's  petition,  and  overruled  it  afi  to 
the  last  three  items,  thereby  holding  that 
the  plaintiff  could  not  recover  for  services 
rendered  in  the  action  for  a  divorce  com- 
menced by  the  plaintiff,  but  could  recover  for 
services  rendered  in  the  defense  of  the  cto^»- 
petition.  The  defendant  elected  to  stand  up- 
on the  demurrer  and  judgment  was  rendered 
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for  the  plaintiff  against  the.  defendant,  for 
the  amount  of  the  last  three  items,  to  wit, 
1120.    Defendant  alone  appeals. 

The  question  here  is  whether  or  not,  un- 
der the  allegations  c^  this  petition,  the  plain- 
tiff is  entitled  to  recover  for  services  rendered 
in  the  defense  of  the  cross-petition.  The  peti- 
tion filed  by  the  plaintiff  does  not  state  on 
what  grounds  Mrs.  Beck  sought  a  divorce 
from  her  husband.  The  only  allegation  is 
that  she  filed  a  petition  in  which  she  asked 
a  divorce.  Upon  the  filing  of  such  petition, 
the  defendant  appeared  and  filed  an  answer 
and  cross-petition,  in  which  he  asked  affirma- 
tive relief  against  the  plaintiff.  The  petition 
does  not  show  the  grounds  on  which  defend- 
ant sought  in  his  cross-petition  to  obtain  a 
divorce  from  his  wife.  It  appears  that  the 
attorney  [120]  for  Mrs.  Beck  filed  a  motion 
to  require  the  cross-petition  to  be  made  more 
specific.  It  does  not  appear  whether  this 
motion  was  sustained  or  overruled.  After 
the  filing  of  such  motion,  the  plaintiff,  as 
attorney  for  Mrs.  Beck,  prepared  an  answer 
to  the  cross-petition,  but  it  does  not  appear 
that  this  was  filed.  Thereupon,  Mrs.  Beck 
withdrew  her  appearance  in  the  divorce  action 
without  consulting  the  plaintiff  herein,  and 
a  decree  of  divorce  was  rendered  against  her 
upon  defendant's  cross-petition.  As  to  the 
right  of  the  plaintiff  to  recover  for  services 
rendered  Mrs.  Beck,  in  the  original  proceed- 
ing commenced  by  her,  we  are  not  concerned, 
for  the  reason  that  the  plaintiff  has  not  ap- 
pealed, and  the  Judgment  of  the  court,  there- 
fore, stands  as  a  verity  against  his  right  to 
so  recover.  The  only  question  for  our  con- 
sideration is  whether  or  not  the  plaintiff  is, 
under  the  showing  made,  entitled  to  recover 
for  the  services  rendered  in  defense  of  the 
cross-petition. 

The  plaintiff  in  this  suit  does  not  state 
what  the  allegations  were  on  which  the  de- 
fendant founded  his  right  to  a  divorce  on 
the  cross-petition.  He  assumes  to  say,  and 
gives  it  as  his  opinion,  that  the  allegations 
were  such  as  to  injure  the  name  and  standing 
of  Ellen  Beck;  that  he  rendered  the  services 
at  her  request;  that  the  services  were  ren- 
dered in  good  faith;  that  they  were  neces- 
sary for  the  protection  of  the  good  name 
and  reputation  of  the  wife.  The  further  al- 
legations that  it  was  necessary  to  procure 
for  her  the  means  of  support  and  mainte- 
nance, that  the  defendant  had  refused  to  pro- 
vide his  wife  with  the  necessaries  of  life,  and 
had  notified  grocers  and  others  to  refuse  his 
wife  credit,  relate  to  the  necessity  for  com- 
mencing the  original  proceeding,  and  so  avail 
the  plaintiff  nothing  here. 

But  two  questions  are  presented  on  this 
appeal :  First,  whether,  under  the  facts  stat- 
ed, the  lower  court  should  have  allowed  the 
recovery  against  the  defendant  for  legal  serv- 


ices furnished,  under  the  facts  stated  in  the 
petition  which  are  admitted  by  the  demurrer ; 
second,  whether  appellee's  petition  [121]  is 
sufficient  in  its  statements  of  fact  to  consti- 
tute a  good  cause  of  action. 

The  right  of  a  wife  to  employ  counsel  at 
the  expense  of  her  husband,  in  the  prosecu- 
tion of  a  suit  for  divorce  against  him,  has 
been  before  this  court  for  consideration  in 
many  cases.  In  Johnson  v.  Williams,  3  G. 
Greene  (la.)  97,  54  Am.  Dec.  491,  it  was 
squarely  held  that  a  husband  is  not  liable 
by  mere  implication  of  law  to  an  attorney 
for  services  rendered  to  his  wife  in  obtain- 
ing a  divorce.  It  was  there  distinctly  held 
that  such  services  were  not,  in  and  of  them- 
selves, in  contemplation  of  law,  the  neces- 
saries which  the  marital  relation  bound  the 
husband  to  furnish.  At  that  time,  divorce 
cases  were  triable  to  a  jury,  and  the  court 
instructed  the  jury  in  the  trial  of  the  cause 
that  the  defendant  was  not  liable  for  pro- 
fessional services  rendered  to  the  wife  of 
the  defendant  in  procuring  a  divorce  and  ali- 
mony, if  such  divorce  and  alimony  are  ob- 
tained, unless  he  was  employed  by  the  de- 
fendant, either  in  person  or  agent,  or  unless 
the  defendant  promised  to  pay,  or  unless 
he  was  ordered  to  pay  for  such  services  by 
the  court.  This  instruction  was  approved  by 
this  court,  and  the  court  said:  "Without 
an  expressed  or  implied  promise  on  the  part 
of  the  husband  to  pay  the  debts  of  the  wife, 
he  is  only  bound  for  necessaries." 

In  law,  the  term  "necessaries"  is  under- 
stood to  mean  not  only  articles  which  are  of 
absolute  necessity,  but  also  such  things  as 
are  suitable  to  the  fortune  and  condition  of 
the  person  to  whom  they  are  supplied.  The 
court  then  propounded  this  question:  "Are 
the  expenses  incurred  in  carrying  on  a  law- 
suit for  divorce  necessaries,  according  to  the 
technical  meaning  of  the  word?"  and  answered 
the  question  by  saying,  "We  have  not  been 
able  to  find  an  author  or  an  adjudicated  case 
that  regards  the  expenses  of  such  suit  in  the 
light  of  necessaries." 

At  common  law,  the  husband  was  bound  to 
furnish  the  wife  with  those  things  which  were 
reasonablv  suitable  and  necessarv  to  her  for- 
tune  and  station  in  life.  Out  of  this  duty 
grew  the  right  of  the  wife  to  pledge  the 
credit  of  the  [122]  husband  for  these  neces- 
sary things,  whenever  he  failed  to  make  pro- 
vision for  her  in  that  respect.  Out  of  tho 
duty  grew  the  obligation  of  the  husband. 
Out  of  the  obligation  grew  the  right  of  the 
wife  to  pledge  the  credit  of  the  husband  for 
necessaries.  Beyond  them,  the  wife  had  no 
right  to  pledge  the  credit  of  the  husband. 
In  Porter  v.  Briggs,  38  la.  166,  18  Am.  Rep. 
27,  the  question  was  again  before  this  court. 
The  opinion  was  written  by  Judge  Beck.  On 
rehearing  and   further   argument,   a  supple- 
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mental  opinion  was  written  by  Judge  Day. 
In  this  case,  the  attorneys  sought  to  recover 
for  services  rendered  to  the  wife  in  defending 
her  against  an  action  brought  by  the  husband 
for  divorce  on  the  ground  of  adultery.  It 
was  there  held  that  the  services  rendered 
were  necessary  to  establish  the  wife's  in- 
nocence of  the  crime.  The  same  rule  involving 
the  duty  of  the  husband  to  furnish  the  wife 
with  necessaries  is  here  recognized.  The 
difference  in  the  pronouncement  in  this  case 
and  the  Johnson  case,  supra,  if  any  difference 
there  Is,  lies  in  the  facts  of  the  case.  The 
Porter  case  is  distinguished  from  the  John- 
son case,  supra,  in  that  it  was  not  shown 
in  that  case  that  the  services  rendered  were 
necessary  for  the  wife's  protection.  This  Por- 
ter case  rests  the  entire  decision  upon  the 
thought  that  an  attorney  may  recover  for 
services  rendered  in  such  case,  where  it  is 
shown  that  the  services  were  necessary  for 
the  protection  of  the  rights  of  the  icife.  It  is 
apparent  from  all  the  reasoning  that  this 
case  rests  solely  upon  the  finding  that  the 
services  of  ooiuisel  were  necessary  for  the 
protection  of  the  rights  of  the  wife.  Judge 
Day,  in  the  rehearing,  said :  "That  inasmuch 
as  ordinarily  the  husband  possesses  and  con- 
trols their  joint  earnings,  and  the  wife,  with- 
out pecuniary  means,  would  be  utterly  power- 
less in  litigation  with  the  husband,  the  law, 
from  a  sense  of  propriety  and  justice,  implies 
a  promise  of  the  husband  to  pay  the  fees  of 
an  attorney  necessary  to  the  protection  of  the 
interests  of  the  wife." 

''It  follows  from  the  reasoning  that  it  must 
appear  that  the  services  were  necessary  for 
the  protection  of  the  wife,  [123]  in  order  to 
justify  recovery  against  the  husband.  The 
mere  fact  that  a  wife  institutes  a  suit  against 
her  husband  does  not,  in  and  of  itself,  show 
that  it  was  necessary  to  do  so  to  protect  her 
rights.  Neither  does  the  mere  fact  that  she 
defends  against  a  suit  brought  by  the  hus- 
band against  her  show  that  it  was  necessary 
to  do  so  in  order  to  protect  any  right  the 
wife  had  that  was  involved  in  the  suit.  In 
this  case,  it  does  not  appear  that  any  defense 
was  interposed  by  tlie  wife.  The  charges  are 
"for  reading  the  cross-petition  and  preparing 
motion."  The  record  does  not  show  that  an 
answer  was  ever  filed  in  the  cause,  or  that 
any  defense  was  made,  or  that  she  had  any 
defense  to  the  charges  made  in  the  cross- 
petition.  Even  in  the  chancery  court,  the 
allowance  of  suit  money  is  largely  under 
the  control  and  discretion  of  the  trial  court. 
She  is  entitled  to  an  allowance  when  it  is 
shown  that  such  allowance  is  necessary  for 
the  prosecution  or  defense  of  her  suit.  In 
granting  temporary  alimony,  the  court  can- 
not prejudge  the  merits  of  the  controversy. 

Sec.  3177  of  the  Code  provides:  *The 
court  may  order  either  party  to  pay  the  clerk 


a  sum  of  money  for  the  separate  support  and 
maintenance  of  the  adverse  party  and  the 
children,  and  to  enable  such  party  to  prose- 
cute or  defend  the  action." 

Sec.  3179  provides:  "In  making  such  or- 
ders, the  court  or  judge  shall  take  into  con- 
sideration the  age  and  sex  of  the  plaintiff, 
the  physical  and  pecuniary  condition  of  the 
parties,  and  such  other  matters  as  are  perti- 
nent, which  may  be  shown  by  affidavits,  in 
addition  to  the  pleadings  or  otherwise,  as  the 
court  or  judge  may  direct." 

It  has  been  held  that  it  is  not  necessary, 
to  establish  the  right  to  suit  money,  that  the 
application  be  made  to  the  chancery  court  in 
the  first  place.     Where  the  services  secured 
are  necessary  for  the  protection  of  the  wife, 
she  may  pledge  the  credit  of  the  husband  to 
that  end.    The  question  was  again  before  the 
court  in  Preston  v.  Johnson,  65  la.  2S5,  21 
N.  W.  606.    In  this  case,  the  amount  in  con- 
troversy being  $100,  it  was  [124]  submitted 
to  this  court  for  its  determination  upon  the 
following  question:      "In  an  action   at  law 
against  a  husband  on  an  implied  promise  to 
pay    for   professional   services   rendered   for 
his  wife  in  an  action  by  her  for  divorce,  does 
the  necessity   for  such  services,  or  the  im- 
plied promise  therefrom  by  the  husband  to 
pay  for  the  same  arise  when  the  verified  al- 
legation of  the  wife,  with  sufiiicient  corroborat- 
ing testimony  of  others,  would,  without  con- 
fiicting    testimony,    entitle    the    wife    to   a 
divorce;  or  is  it  required,  to  establish  such 
necessity   for   professional   services   to   raise 
an   implied  promise,  that  the  truth  of  the 
allegations   must   be   established   by   a  pre- 
ponderance   of    the    evidence?"      Tlie    court 
answered  the  question  by  saying,  "We  think, 
conceding  the  facts  stated  in  the  question  pro- 
pounded to  be  true,  that  a  prima  facie  cai^ 
for  divorce  would  be  made  out  which  would 
justify  an  attorney  in  instituting  action.    The 
necessity  for  his  services  would  then  arise." 

This  case,  too,  recognizes  that  it  must  ap- 
pear that  it  was  necessary  for  the  wife's  pro- 
tection that  the  suit  be  instituted,  in  order 
that  recovery  may  be  had  for  legal  services. 
It  appears  that,  in  this  case,  the  wife  brought 
the  action  for  a  divorce.  The  ground  upon 
which  she  predicated  the  right  does  not  ap- 
pear in  the  opinion.  The  opinion,  however, 
states  that  the  action  was  dismissed  by  the 
parties  thereto.  It  does  not  appear  on  what 
grounds,  or  for  what  reason,  but  the  opinion 
does  show  that  the  action  was  instituted  in 
good  faith,  for  the  purpose  of  obtaining  a 
divorce,  and  we  assume  that  the  alh'ixation^ 
of  the  petition  hhowed  a  right  to  a  divorce 
if  proven,  and  that,  after  the  cause  had  been 
commenced  and  the  services  rendered  by  I'no 
attorney,  the  action  was  dismissed  by  tlie 
consent  of  both  parties.  While  this  case  do« 
not  deal  with  the  subject  fully,  we  think  it 
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U  in  line  with  the  thought  expressed  in  the 
other  cases  to  which  reference  has  been  made. 

Where  an  action  has  been  instituted  by  the 
wife  to  obtain  a  divorce  and  she  is  success- 
ful, that  establishes  not  only  the  [125]  right 
to  maintain  the  action,  but  the  necessity  for 
it  A  divorce  cannot  be  granted  unless  the 
statutory  facts  exist  upon  which  the  right  to 
a  divorce  may  be  predicated.  The  granting 
of  a  divorce  establishes  the  existence  of  these 
facts,  and  the  right  of  the  plaintiff  to  the 
relief  prayed  for.  The  fact  that  services  were 
rendered  by  an  attorney  in  establishing  this 
right  shows  not  only  that  they  were  rendered 
for  the  wife,  but  that  they  were  rendered 
in  the  enforcement  of  a  legal  right  of  the 
wife  against  the  husband,  and  that  the  em- 
ployment of  such  coimsel  was  necessary  to 
the  securing  of  the  right,  and  this  conclusion 
rests  upon  the  doctrine  laid  down  by  Judge 
Duy  in  his  opinion  on  rehearing  in  the  Porter 
case,  in  whicli  he  says  that  "as  the  husband 
possesses  and  controls  their  joint  earnings, 
and  the  wife,  without  pecuniary  means,  would 
be  utterly  powerless  in  a  litigation  witli  the 
husband,  the  law,  from  a  sense  of.  propriety 
and  justice,  implies  a  promise  on  the  part 
of  the  husband  to  pay  the  fees  of  the  attor- 
neys necessary  to  the  protection  of  the  inter- 
ests of  the  wife." 

In  Sherwin  v.  Maben,  78  la.  467,  43  N.  W. 
292,  dealing  with  this  same  question,  this 
court,  after  reviewing  tlie  prior  cases,  reached, 
the  conclusion  that  where  a  wife  commences 
and  prosecutes  an  action  for  dvorce  against 
tiic  husband  on  false  grounds  or  accusations, 
and  where  the  suit  is  not  necessary  for  the 
protection  of  the  wife,  her  husband  is  not 
liable  for  attorney's  fees.  In  this  case,  it 
was  said,  after  discussing  the  cases  of  Porter 
V.  Briggs  and  Johnson  v.  Williams,  supra,  and 
especially  referring  to  the  Porter  case :  "The 
holding  of  the  court  does  not  seem  to  have 
been  based  upon  any  absolute  right  of  the 
wife  to  recover  because  of  services  rendered 
for  her  in  a  divorce  proceeding,  but  because 
she  was  placed  in  a  position  where  protection 
was  necessary."  It  was  further  said,  in  sub- 
stance, that  in  that  case  the  husband  sought 
a  divorce  from  the  wife  and  charged  her  with 
adultery.  On  the  trial,  her  innocence  was 
established,  and  the  court  said:  "The  hold- 
ing in  effect  was  that  where  a  husband  thus 
attempts  to  blast  the  reputation  and  happi- 
ness of  his  wife,  [126]  the  expenses  for  her 
protection  are  chargeable  against  his  estate 
as  necessaries;"  and  again  it  is  said  in  that 
case  (meaning  the  Porter  case)  that  where 
the  action  is  not  necessary  for  the  wife's  pro- 
tection, the  husband  is  not  liable.  The  court 
further  said:  "In  the  case  at  bar,  it  does 
not  appear  that  the  grounds  of  the  wife's 
complaints  were  true,  or  the  expenses  neces- 
sary.   We  think  the  ru^e  announced  in  John- 


son v.  Williams  is  not  overruled  by  the  case 
of  Porter  v.  Briggs." 

Further  commenting  on  the  case  of  Preston 
v.  Johnson,  supra,  this  court  said  that  the 
point  in  that  case  is  that  the  necessity  for 
professional  services  may  be  determined  from 
the  verified  allegations  of  the  wife,  with  cor- 
roborating testimony  uncontradicted,  and  in 
a  triai  to  recover  for  the  services,  the  attor- 
ney need  not  show  that  the  wife  was  in  fact 
entitled  to  a  divorce.  The  decision  goes  mere- 
ly to  the  question  of  how  a  certain  fact  may 
be  established. 

Wald  V.  Wald,  124  la.  183,  99  N.  W.  720, 
was  an  action  for  a  divorce  on  the  ground 
of  habitual  drunkenness.  There  was  a  decree 
denying  the  divorce.  No  order  for  suit  money 
was  made  until  after  a  trial  upon  the  merits 
and  the  judgment  that  the  plaintiff  was  not 
entitled  to  a  divorce.  This  court  said:  "The 
court  then  had  no  power  to  make  the  allow 
ance  under  the  facts  presented  in  the  case.'* 
We  assume  that  this  holding  was  upon  the 
theory  that  the  judgment  against  the  plaintiff 
conclusively  established  that  she  was  not  en- 
titled to  a  divorce,  and  that  there  was  no 
necessity  for  her  commencing  the  action  and 
the  services  of  the  attorneys  could  not  be 
deemed  necessaries  for  which  she  could  pledge 
the  credit  of  her  husband,  or  which  she  could 
require  him  to  furnish. 

Gordon  v.  Brackey,  143  la.  102,  120  N.  W. 
83,  136  Am.  St.  Rep.  751,  involved  the  lia- 
bility of  a  husband  for  wife's  attorney's  fees 
in  an  action  for  divorce.  It  appears  that  the 
wife  brought  an  action  against  her  husband 
for  divorce  on  the  ground  of  cruel  and  in- 
human treatment  endangering  her  life;  that 
proceedings  were  instituted,  necessary  plead- 
ings prepared,  and  then,  upon  the  solicitation 
and  request  of  the  husband,  the  wife  dismissed 
the  action.  [127]  The  allegation  of  the  plain- 
tiff in  the  suit  for  wife's  attorney's  fees  was 
that  he  acted  in  good  faith  in  bringing  the 
suit;  that  he  then  believed,  and  now  charged 
the  fact  to  be,  that  their  client  had  a  good 
cause  of  action  and  a  sufficient  ground  for 
a  divorce  from  the  husband.  A  demurrer 
was  interposed  to  the  petition,  demurrer  was 
overruled  and  appeal  taken,  and  upon  a  hear- 
ing in  this  court,  the  case  was  reversed.  The 
contention  on  the  appeal  was  that,  if  the 
wife  has  in  fact  a  good  ground  for  divorce, 
her  counsel  may  hold  her  husband  liable  for 
services,  even  though  the  divorce  proceedings 
were  dismissed,  and  the  divorce  not  granted. 
This  court  said:  "But  we  do  not  think  this 
can  be  allowed.  To  hold  to  such  a  rule  would 
be  to  say  that,  after  an  estranged  liusband 
and  wife  have  become  reconciled  to  each  other 
and  settled  all  their  domestic  difficulties,  a 
third  party  may  put  the  merits  of  their  form- 
er family  strife  in  issue,  and  ask  a  jury 
to   say   the   wife   was   entitled   to   a   divorce 
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which  was  never  granted.  Such  a  proceeding 
is  against  the  policy  of  the  law,  and  ought 
not  to  be  tolerated.  None  of  the  authorities 
cited  by  appellant  go  to  this  extent,  and  we 
are  not  disposed  to  establish  such  a  pre- 
cedent." 

If  we  assume  that  the  allegations  of  plain- 
tiff's petition  above  set  out  were  sufficient, 
in  and  of  themselves,  to  show  that  the  wife 
was  entitled  to  a  divorce  from  the  husband  on 
the  ground  of  cruel  and  inhuman  treatment, 
and  that  the  attorney  acted  in  good  faith  in 
bringing  the  suit,  and  that  at  the  time  the 
suit  was  brought  the  wife  had  a  good  cause 
of  action  for  a  divorce,  and  sufficient  ground 
for  a  divorce,  we  think  this  case  is  inconsist- 
ent with  the  rule  laid  down  in  Preston  v. 
Johnson,  supra,  for  it  seems  to  be  settled  in 
the  Johnson  case  that,  even  though  the  case 
is  dismissed,  if  the  action  was  brought  in 
good  faith  by  the  attorney  for  the  wife,  and 
the  wife  at  the  time  had  good  ground  for 
divorce  from  the  husband,  the  necessity  for 
the  services  existed,  and,  the  action  being 
brought  upon  just  grounds,  the  right  of  the 
[128]  attorney  to  compensation  for  services 
would  not  be  defeated  by  a  subsequent  dis- 
missal of  the  case. 

Stockman  v.  Whitmore,  140  la.  378,  118 
N.  W.  403,  was  in  action  to  recover  for  serv- 
ices rendered  the  wife  in  an  effort  to  procure 
a  divorce.  The  grounds  for  the  divorce  were 
cruel  and  inhuman  treatment.  After  trial 
on  the  merits,  plaintiff's  petition  was  dis- 
missed. An  action  was  then  instituted  to 
recover  for  services  rendered  the  wife  in  the 
action.  The  court  said:  "The  decree  of  the 
court  was  an  adjudication  that  the  w^ife  was 
not  entitled  to  a  divorce.  It  was  conclusive 
on  both  the  plaintiff  to  the  suit  and  her  at- 
torneys that  she  had  no  grounds  for  a  di- 
vorce." It  appears  that  in  this  case,  the  at- 
torneys, in  order  to  bring  their  case  within 
the  rule,  alleged  that  on  behalf  of  the  plain- 
tiff they  had  appealed  the  case  to  the  Supreme 
Court,  and  that  if  it  had  been  prosecuted 
in  the  Supreme  Court  and  not  dismissed,  they 
would  have  procured  a  reversal.  The  court 
held  that  this  allegation  did  not  avail  them; 
that  the  demurrer  only  admitted  what  was 
well  pleaded,  and,  in  effect,  held  that  such 
allegation  was  a  mere  conclusion  of  the  plead- 
er, a  mere  assumption  that  was  not  capable 
of  proof  under  any  rule,  and  it  was,  therefore, 
not  admitted  by  the  demurrer,  and  it  was 
held  that  the  attorneys  could  not  recover. 

Appellant  relies  mainly  on  Head  v.  Dick- 
inson, 151  la.  369,  130  N.  W.  160.  This  was 
an  action  in  which  the  attorneys  bringing  the 
action  were  employed  by  a  wife  to  prosecute 
an  action  for  separate  maintenance.  After 
the  commencement  of  this  action  by  the  wife, 
defendant  filed  a  cross-petition  for  divorce 
on  the  grounds  of  cruel  and  inhuman  treat- 


ment. The  issues  were  never  tried.  The 
parties  jointly  dismissed  the  action.  The  at- 
torneys brought  suit  to  recover  for  services 
rendered  in  defending  against  the  cross-peti- 
tion for  divorce.  A  demurrer  was  filed  to 
the  petition  and  sustained,  and  on  appeal  was 
reversed.  The  court  said  in  substance:  The 
fact  that  the  parties  jointly  dismissed  the 
action  can  make  no  difference  with  the  plain- 
tiff's right  to  recover.  The  charges  had  been 
[129]  made  against  the  wife  and  made  public. 
She  had  a  right  to  defend  against  them  and 
to  employ  counsel  for  that  purpose.  The 
very  fact  of  dismissal  of  the  cross-petition 
is  evidence  of  its  want  of  merit.  The  holding 
of  this  case,  therefore,  is  that  where  an  action 
is  commenced  against  a  wife,  charging  her 
with  adultery,  cruel  and  inhuman  treatment, 
and  drunkenness,  or  any  other  charge  that 
affects  the  good  name,  reputation  or  int^rity 
of  the  wife,  she  may  defend  against  such 
charges,  if  wrongfully  brought,  and  that,  al- 
though it  was  never  tried  and  determined 
that  these  charges  were  not  true,  yet  the 
fact  that  the  plaintiff  dismissed  the  case  is 
evidence  of  the  want  of  merit.  The  presump- 
tion is  in  favor  of  innocence.  The  presump- 
tion is  that  the  wife  was  not  guilty  of  these 
heinous  things.  The  charge  was  made  against 
her.  The  presumption  of  innocence  obtain- 
ing, she  had  a  right  to  meet  and  refute  the 
charges.  To  this  end,  she  had  a  right  to 
employ  counsel,  and  the  mere  dismissal  of 
the  case  should  not  embarrass  her  action  in 
so  doing.  After  dismissal,  the  presumption 
of  innocence  still  obtains.  The  dismissal  was, 
in  fact,  an  admission  of  the  want  of  merit 
in  the  husband's  claim.  It  may  be  that  the 
case  was  dismissed  because  of  the  defense  in- 
terposed. It  follows,  therefore,  that  upon  the 
filing  of  the  petition  it  became  necessary  for 
her  protection  that  a  defense  be  made,  and, 
being  necessary,  the  right  to  pledge  her  hus- 
band's credit  in  securing  this  grew  out  of 
the  relationship  of  husband  and  wife. 

Underlying  all  these  decisions  is  the 
thought  that,  in  proceedings  for  a  divorce, 
whether  commenced  by  or  against  the  wife,  it 
must  appear  that  the  prosecution  or  defense 
was  necessary  for  her  protection  before  the 
husband  can  be  made  liable  for  the  services  of 
the  attorney  in  the  cause.  Any  other  rule 
would  lead  to  serious  complications  and  em- 
barrassments, and  would  not  be  just  or  equi- 
table between  the  parties.  To  hold  that  a 
wife  can  commence  a  suit  against  her  hus- 
band for  a  divorce,  without  legal  ground? 
therefor,  and  compel  the  husband  to  pay  at- 
torneys' fees  incurred  by  her  [130]  in  the 
prosecution  of  the  suit,  whether  she  after- 
wards dismiss  the  suit,  or  whether  it  is  ad- 
judged against  her,  would  not  be  consonant 
with  reason  or  the  policy  upon  which  the  t\\\^ 
of  necessaries   rests.'   Or   to  permit   her  to 
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make  a  defense  at  the  expense  of  the  husband 
where  no  defense  exists,  and  where,  by  reason 
uf  the  absence  of  defense,  no  necessity  there- 
/or  exists,  would  be  to  permit  her,  out  of 
malice  or  caprice,  to  involve  the  husband  in 
large  expense  with  no  corresponding  good  to 
the  wife,  and  without  necessity  therefor. 
Where  she  prosecutes  or  defends,  the  judg- 
ment entered  is  conclusive  as  to  the  exis- 
tence or  nonexistence  of  the  facts  upon  whicli 
the  suit  is  predicated,  or  the  defense  rests,  and 
her  failure  to  establish  her  claim,  or  a  failure 
of  the  attorney  in  the  suit  for  attorney's  fees 
to  show*  the  existence  of  just  cause  and  neces- 
sity for  the  suit  or  defense,  defeats  his  right 
to  recover.  If  the  wife  pleases  to  indulge 
in  this  sort  of  pastime,  she  must  do  so  at 
her  own  expense.  She  cannot  pledge  the 
credit  of  her  husband  to  that  end. 

While  this  court  is  committed  to  the  doc- 
trine that  an  attorney  employed  by  a  wife 
in  good  faith  to  prosecute  a  suit  for  divorce, 
where  it  is  shown  that  the  necessity  for  the 
suit  in  the  interest  of  the  wife  exists,  may 
recover  on  the  grounds  that  the  husband  is 
liable  for  necessaries  furnished  the  wife,  and 
while  she  may,  when  sued  for  a  divorce,  de- 
fend, where  it  is  shown  that  it  is  necessary 
to  do  so  for  her  protection,  we  think  the  rule 
ought  not  to  be  extended  beyond  the  holding 
now  made. 

The  holding,  then,  is  that,  to  entitle  an 
attorney  to  recover  for  services  rendered  the 
wife  in  divorce  proceedings,  it  must  appear 
that  such  services  were  necessary  for  the 
protection  of  the  wife. 

('ourts  are  not  agreed  upon  this  question. 
There  is  conflict  among  the  authorities  on 
the  primary  question  of  the  husband's  lia- 
bility for  counsel  fees  incurred  by  a  wife  in 
proceedings  for  a  divorce,  whether  she  be 
plaintiff  or  defendant.  The  following  cases 
hold  that  there  is  no  liability,  and  hold  [131] 
this  without  qualification  that,  even  on  the 
ground  of  necessaries,  if  such  a  necessity 
exists,  there  is  no  liability.  Pearson  v.  Dar- 
rington,  32  Ala.  227;  Dow  v.  Eyster,  79  111. 
254;  McCullough  v.  Robinson,  2  Ind.  630; 
Yeiser  v.  Lowe,  50  Neb.  310,  69  N.  W.  847; 
Morrison  v.  Holt,  42  N.  H.  478,  80  Am.  Dec. 
120;  Wing  v.  Hurlburt,  15  Vt.  607,  40  Am. 
Dec.  695.     In  this  last  ca^e  it  was  said: 

"The  husband  is  liable  for  necessaries  fur- 
nished his  wife,  under  such  circumstances 
that  it  may  be  presumed  he  would  have  con- 
sented; but  this  usually  means  necessary 
meat,  drink,  clothing,  medicine,  etc.  When 
he  turns  her  out  of  doors,  without  fault  on 
her  part,  or  she  is  compelled  to  abandon  his 
house  on  account  of  his  cruelty,  she  carries 
with  her  a  credit  for  such  necessary  articles 
a.B  may  be  essential  to  her  maintenance  and 
support  and  everything  necessary  for  her  safe- 
ty and  preservation.     For  this  purpose,  legal 


assistance  has  been  deemed,  in  some  case^,  to 
come  within  the  meaning  of  necessaries,  for 
which  the  husband  is  liable.  To  exhibit  arti- 
cles of  peace  against  him,  to  lay  him  under 
bonds  to  keep  the  peace  towards  her,  is  neces- 
sary for  her  personal  security,  to  protect 
her  from  personal  violence.  This  was  the  de- 
cision of  Lord  Ellenborough  in  the  case  of 
Shepherd  v.  Mackoul,  3  Gampb.  (Eng.)  326. 
W'hen  the  wife  was  compelled  to  institute  pro- 
ceedings against  him  in  law  and  equity,  to 
compel  him  to  furnish  her  with  support  and 
maintenance,  the  legal  assistance  furnished 
was  deemed  necessary,  for  whicli  the  husband 
was  made  liable.  ...  In  all  such  cases, 
it  is  for  the  jury  to  determine  whether  her 
treatment  was  such  as  to  justify  any  person 
in  furnishing  her  with  support  or  legal  as- 
sistance contrary  to  the  wishes  of  the  hus- 
band. .  .  .  But  to  dissolve  the  bonds  of 
matrimony  between  them  on  her  request,  or 
to  resist  his  petition  for  that  purpose,  cannot 
be  considered  as  necessary  for  her  safety  or 
preservation  so  aa  to  entitle  her  to  procure 
professional  assistance  therefor,  on  his  credit 
and  at  his  cost.  No  case  is  found  where  this 
was  ever  attempted." 

[132]  See'lsbell  v.  Weiss,  60  Mo.  App.  54; 
Morrison  v.  Holt,  42  N.  H.  478,  80  Am.  Dec. 
120;  Kincheloe  v.  Merriman,  54  Ark.  557, 
16  S.  W.  578,  26  Am.  St.  Rep.  60. 

In  Morrison  v.  Holt,  supra,  the  court  said: 

"If  a  husband  does  not  himself  provide  for 
a  wife's  support,  he  is  liable  for  necessaries 
furnished  her,  even  though  against  his  orders. 
He  is  also  liable  for  legal  expenses,  where  the 
conduct  of  the  husband  has  rendered  them 
necessary  for  the  personal  protection  and 
safety  of  the  wife.     .     .     . 

*'In  order  to  charge  the  defendant  in  the 
present  case  (an  action  to  recover  attorneys' 
fees  in  a  divorce  suit),  it  is  not  sufficient  for 
the  plaintiff  merely  to  show  that  the  defend- 
ant's misconduct  gave  occasion  for  the  pro- 
ceedings instituted,  but  it  must  also  appear 
that  those  proceedings  were  necessary  for 
the  personal  protection  and  safety  of  the 
wife.  .  ,  .  The  proceedings  here  were  not 
had  for  her  present,  or  even  future,  support 
as  defendant's  wife,  but  were  intended  to  dis- 
solve the  marriage  contract  and  release  her 
from  the  position  of  wife  to  the  defendant, 
because  of  his  past  misconduct;  they  looked 
not  to  protection  from  any  present  or  future 
act  of  her  husband,  but  merely  to  the  en- 
forcement of  a  right  to  a  change  of  future 
condition,  that  she  claimed  had  arisen  from 
his  previous  fault.  It  has  not  been  the  policy 
of  our  law  to  imply  from  the  marital  relation 
any  authority  in  the  wife  to  bind  the  hus- 
band for  the  expense  of  such  proceedings; 
her  implied  authority,  where  it  exists,  seems 
to  arise  from  the  relation,  if  not  as  an  in- 
cident essential  to  its  preservation,  certainly 
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as  a  consequence  of  its  continued  existence, 
and  not  as  a  power  reserved  for  its  destruc- 
tion. It  is  said  that  'it  is  never  necessary 
for  the  safety  of  the  wife,  as  such,  to  obtain 
a  divorce  from  her  husband  or  resist  his  ob- 
taining one  from  her.'    .    .    . 

"Upon  the  principles  of  the  common  law, 
the  defendant  is  not  liable  in  the  present  case. 
.  .  .  It  does  not  follow  [133]  that  because 
the  wife  may  have  a  right  to  a  divorce,  the 
husband  is  bound  to  furnish  the  means  to 
obtain  it." 

In  Kincheloe  v.  Merriman,  supra,  it  was 
said,  in  a  case  involving  the  question  under 
consideration  here:  "We  cannot  well  under- 
stand how  a  suit  for  divorce  could  be  neces- 
sary, or  actually  afford  protection  to  the  wife 
against  personal  abuse  on  the  part  of  the 
husband." 

See  also,  Clarke  v.  Burke,  65  Wis.  359,  27 
N.  W\  22,  56  Am.  Rep.  631. 

Wisconsin  had  a  statute  under  which  the 
court  might  require  the  husband  to  pay  sums 
of  money  for  the  support  of  the  wife  and  to 
enable  her  to  carry  on  an  action  for  divorce. 
The  court,  commenting  on  the  statute,  said 
that  "the  right  to  such  suit  moqey,  as  well 
as  alimony,  is  under  the  statute,  wholly  with- 
in the  sound  discretion  of  the  court.  Such 
was  undoubtedly  the  rule  in  the  ecclesiasti- 
cal courts  of  England.  But  this  is  an  action 
at  law.  It  invokes  no  discretionary  aid,  and 
there  is  no  authority  in  this  action  to  exer- 
cise any.  If  the  plaintiffs  can  recover,  it  is 
because  they  have  a  valid  claim  against  the 
husband,  as  a  matter  of  right.  Tliere  is  no 
pretense  of  any  express  promise  or  agreement 
on  the  part  of  the  husband  to  pay  the  plain- 
tiffs for  the  services  rendered.  There  is  no 
claim  that  the  wife  had  any  express  author- 
ity to  bind  her  husband  to  make  such  pay- 
ment. The  simple  claim  is  that  the  services 
rendered  were  necessary  to  protect  the  peace, 
comfort,  and  rights  of  the  wife,  and  hence 
there  was  in  law  an  implied  promise  on  the 
part  of  the  husband  to  pay."  The  court  pass- 
ing upon  the  question  said:  "The  reasons 
for  not  allowing  actions  at  law  for  such 
services  in  actions  for  divorce  are  aptly  stat- 
ed by  the  Connecticut  case  (citing  Shelton  v. 
Pendleton,  18  Conn.  417,  423),  in  which  it  is 
said:  *The  duty  of  providing  necessaries  for 
the  wife  is  strictly  marital,  and  is  imposed  by 
the  common  law  in  reference  only  to  a  state 
of  coverture,  and  not  of  divorce.  By  that  law, 
a  valid  contract  of  marriage  was  and  is  in- 
dissoluble, and  therefore  by  it,  the  husband 
could  never  have  been  placed  under  obliga- 
tion [134]  to  provide  the  expenses  of  its 
dissolution.  Such  an  event  was  a  legal  im- 
posciibility.  Necessaries  are  to  be  provided 
h\  the  husband  for  his  wife,  to  sustain  her 
as  liis  wife,  and  not  to  provide  for  her  future 
condition  as  a  single  woman  or  perhaps  as 


the  wife  of  another  man/ "  citing  Wing  t. 
Hurlburt,  supra;  Conant  v.  Burnham,  133 
Mass.  503,  43  Am.  Rep.  532;  Ray  v.  Adden, 
50  X.  H.  82,  9  Am.  Rep.  175,  and  cases  here- 
tofore cited.  The  court  then  proceeded  to 
say:  ''There  are  cases  holding  that  such  ao 
action  may  be  maintained;  but,  upon  tiie 
principles  indicated,  we  decline  to  follow 
them,  especially  in  view  of  our  statutes." 

In  Naumer  v.  Gray,  6  N.  Y.  Annot.  Cas. 
293,  28  App.  Div.  529,  534,  51  N.  Y.  S.  225, 
that  court  held  that  an  attorney  can  maiii' 
tain  an  action  against  a  husband  for  pro- 
fessional services  rendered  to  the  latter's  wifa 
in   prosecuting  an   action   on   behalf  of  the 
wife  against  her  husband  for  separation  on 
the  grounds  of  cruelty,  but  could  not  main- 
tain an  action  for  such  services  rendered  in 
an  action  for  an  absolute  divorce.    Comment- 
ing upon  the  action  for  separate  maintenance, 
the  court  said:     "I  think,  from  this  collation 
of  decided  cases,  it  may  be  fairly  said  that 
the  weight  of  American  authority  is  in  favor 
of   the   maintenance   of   an   action   like  the 
present    (i.   e.,   separate   maintenance).     To 
succeed   in   it,   the  plaintiff   must  show   af- 
firmatively that  the  »uit  was  for  the  protec- 
tion and  support  of  the  wife,  and  that  tlie 
conduct  of  the  husband  was  such  as  to  render 
its  institution  and  prosecution  reasonable  and 
proper."    And  the  court  held  that,  upon  such 
showing,    the   attorney   who   prosecuted   the 
suit  for  separate  maintenance  may  recover 
his  fees,  but  that  he  could  not  recover  fees 
for  service  rendered  the  wife  in  a  suit  for 
an  absolute  divorce.     To  the  same  effect  is 
McCurley   v.    Stockbridge,    62    Md.    422,    50 
Am.  Rep.  229. 

On  the  other  hand,  there  are  cases  sup- 
porting the  doctrine  as  laid  down  in  this 
state.  Sprayberry  v.  Merk,  30  Ga.  81,  76 
Am.  Dec.  637. 

Gossett  V.   Patten,   23  Kan.  340,  was   an 
action  brought  [135]  by  Patten,  as  attorney, 
against  Gossett  for  attorney's  fees,  in  defend- 
ing an  action  brought  by  Gossett  against  his 
wife    for    divorce.      The    court   said:       "We 
tliink  the  real  question  involved  in  this  case 
mav  be  stated  as  follows:     Where  a  hu&band 
sues  his  wife  for  a  divorce,  charging  her  with 
committing  acts  derogatory  to  her  character, 
and  it  is  necessary  for  her,  in  order  to  pro- 
tect her  character  and  good  name,  to  employ 
counsel  to  defend  her,  and  she  employs  such 
coimsel,  who  performs  services  for  her,     .    .    . 
and  she  has  no  estate  or  means  to  pay  fur 
such   services,  and  when  she  applies    to  tiio 
court  in  a  divorce  case  for  an  allowance  of 
alimony    .    .    .    and  before  the  court  renders 
its  decision,  her  husband  dismisses  the  action, 
.    .    .    may  such  counsel  afterwards  maintain 
an  action  against  the  husband     .     .      .for 
the  value  of  his  services  rendered   in    such 
case?    We  think  he  may" — ^but  the  court  pro- 
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ceeded:  "Of  course,  where  the  services  are 
unnecessary,  or  where  the  wife  is  able  to  pay 
for  them,  or  where  an  allowance  has  been 
made  for  them,  and  probably  where  the  wife 
is  in  the  wrong,  such  an  action  could  not  be 
maintained.  .  .  .  This  case  comes  under 
the  rule  of  requiring  the  husband  to  pay  for 
necessaries  furnished  the  wife  where  the  hus- 
band, without  good  cause,  has  failed  or  re- 
fused to  furnish  them  himself."  McCurley  v. 
Stockbridge,  62  Md.  422,  60  Am.  Rep.  229; 
Ccccato  V.  Deutschman,  19  Tex.  Civ.  App. 
434,  47  S.  W.  739;  Peck  v.  Marling,  22  W. 
Va.  708. 

Applying  the  law,  as  we  find  it  concretely 
to  the  case  at  bar,  we  are  inclined  to  think 
that  the  plaintiff  has  not  made  out  such  a 
case  as  entitles  him  to  recover  for  the  serv- 
ices rendered  for  which  he  was  allowed.  In 
the  instant  case,  it  appears  that  the  plaintiff 
instituted  the  action  on  her  own  initiative; 
that  she  employed  counsel  to  prosecute  the 
suit;  that  defendant  appeared  and  filed  a 
cross-petition;  that  thereupon  the  plaintiff 
dismissed  her  action  and  withdrew  from  the 
case;  that  thereupon  the  cause  proceeded  to 
trial  upon  defendant's  cross-petition,  and  the 
court  found  the  allegations  of  the  cross-peti- 
tion to  be  true,  and  granted  to  the  defendant 
a  divorce  [136]  from  the  plaintiff.  The  di- 
vorce could  not  be  granted  without  an  af- 
firmative finding  on  the  part  of  the  court  that 
the  grounds  alleged  in  the  cross-petition,  as 
a  basis  for  the  relief  asked,  were  in  fact  true. 
Counsel,  in  the  instant  case,  alleges  that  the 
charges  were  such  as  reflected  on  the  char- 
acter of  his  client,  but,  conceding  that,  the 
charges  were  established  as  true.  They  must 
have  been,  therefore,  true  at  the  time  the 
petition  was  filed.  The  existence  of  the  fact 
antedates  the  allegation  or  proof  of  the  fact. 
Therefore,  when  these  charges  were  made,  they 
were  true.  The  plaintiff's  action  in  withdraw- 
ing from  the  case  immediately  upon  the  filing 
of  these  charges  has  persuasive,  probative 
force  upon  the  question  of  her  knowledge  of 
the  truth  of  these  facts.  If  the  facts  existed, 
her  knowledge  of  the  existence  must  have 
antedated  the  charge. 

The  statute  provides  the  grounds  upon 
which  a  divorce  may  be  obtained.  Any  one 
of  these  grounds,  unless  justified,  reflects  up- 
on the  good  name  of  the  defaulting,  erring 
spouse.  The  fact  that  the  charges  reflect 
upon  her  good  name,  if  they  were  true,  did 
not  entitle  her  to  employ  counsel  at  the  ex- 
pense of  her  husband  to  defend  against  them. 
If  this  cnuld  be  permitted,  a  wife  who  had 
been  derelict  in  her  duties  under  the  statute, 
thereby  laying  a  complete  foundation  for  a 
divorce  on  the  part  of  her  husband,  might, 
out  of  malice  or  caprice,  involve  him  in  great 
expense  in  proving  the  charges,  even  though 
they  were  absolutely  true,  and  known  by  the 


wife  to  be  true  at  the  time.  How  it  can  be 
said  to  be  necessary  for  a  wife's  protection  to 
defend  against  charges  of  misconduct  on  her 
part,  which,  by  her  conduct,  she  admits  to 
be  true,  and  which,  by  the  finding  of  the  court, 
are  established  as  true,  does  not  occur  to  us 
at  this  time.  The  liability  of  the  husband 
rests  solely  on  the  ground  that  the  services 
were  necessary  for  the  protection  of  the 
wife,  and  from  whatever  angle  this  question 
has  been  approached  by  this  court,  the  one 
central  thought  is  found  in  all  cases  sustain- 
ing the  right  to  maintain  the  action,  and 
that  is  that  the  services  rendered  were  neces- 
sary [137]  for  the  protection  of  the  wife,  and 
all  cases  invoke  the  rule,  in  support  of  the 
conclusion  reached,  that  the  husband  is  liable, 
if  at  all,  on  the  ground  that  the  services 
rendered  were  necessary  for  the  protection 
of  the  wife.  The  facts  of  this  case  do  not 
show  that  to  be  true.  We  think,  therefore, 
the  court  erred  in  allowing  plaintiff  anything 
in  this  cause,  and  the  same  is  therefore — Re- 
versed. 

Ladd,  Evans  and  Preston,  JJ.,  concur. 

Evans,  J. — I  concur  in  the  majority  opin- 
ion. I  do  so  with  the  saving  suggestion  that 
it  does  not  purport  to  curtail  the  power  of 
the  power  of  the  divorce  court  to  protect  the 
wife's  right  of  defending  a  divorce  action 
at  the  expense  of  her  husband,  regardless  of 
the  final  merits  of  such  defense.  I  would  not 
curtail  such  power  of  the  court,  nor  encroach 
upon  such  right  of  the  wife.  Where,  however, 
a  husband  has  prosecuted  his  divorce  action 
to  a  final  adjudication  and  a  decree  has  been 
entered  therein  in  his  favor,  the  attorney  for 
the  former  wife  cannot  thereafter  maintain  an 
independent  action  at  law  against  such  former 
husband  for  the  professional  services  rendered 
to  the  toife  in  thfi  divorce  action.  Such  has 
been  our  repeated  holding  in  the  cases  cited 
in  the  opinion.  None  of  our  cases  hold  other- 
wise. And  this  last  remark  applies  to  Read 
V.  Dickinson,  151  la.  369,  130  N.  W.  160, 
which  seems  to  be  relied  on  as  holding  con- 
trary to  the  previous  cases.  The  allegation 
of  the  petition  in  the  case  at  bar,  that  the 
wife  had  a  good  cause  of  action  or  a  good 
defense  in  the  divorce  action,  notwithstand- 
ing the  decree  to  the  contrary,  was  not  avail- 
able to  the  plaintiff  herein.  The  issue  thus 
tendered  was  susceptible  to  no  proof  except 
the  decree  actually  rendered.  Such  was  our 
express  holding  in  the  Stockman  case,  140  la. 
378,  118  N.  W.  403. 

Deemeb,  C.  J.  ( dissenting ) . — As  the  case 
was  determined  in  the  court  below  upon  a  de- 
murrer to  the  petition,  which  admitted  all 
facts  well  pleaded,  we  must  accept  the  allega- 
tions of  the  petition  as  true.  From  these,  it 
appears  [138]   that  plaintiff,  an  attorney  at 
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this  state;  for  our  statutes  make  the  husband 
liable  for  family  expenses  and  for  necessaries 
furnished  the  family,  and  also  provide  that 
the  court  may  make  allowances  to  either 
party  in  a  divorce  proceeding  to  enable  such 
party  to  prosecute  or  defend  the  action. 

In  my  opinion,  the  judgment  should  be  af- 
firmed. 

Weaver  and  Salinger,  JJ.,  concur  in  the 
dissent. 


NOTE. 

The  reported  case  reviews  at  some  length 
a  number  of  cases  involving  the  liability  of 
a  husband  for  counsel  fees  incurred  by  his 
wife  in  divorce  proceedings,  and  holds  that 
in  Iowa,  in  order  to  establish  the  liability 
of  the  husband,  it  must  appear  that  the  serv- 
ices rendered  were  necessary  for  the  protec- 
tion of  the  wife,  and  that  the  necessity  does 
not  appear  where  the  misconduct  of  the  wife 
is  established  in  a  suit  for  divorce  brought 
by  the  husband.  This  question  is  treated  in 
the  note  to  Meaher  y.  Mitchell,  reported  ante, 
this  volume,  at  page  688. 
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V. 

BIOELOW. 


Vermont  Supreme  Court — January  23,  1915. 


88  Vt.  404;  92  Ail.  978. 


Adultery  —  Persons   Capable   of  Com- 
mlttins  —  Unmarried  Man. 

Under  P.  S.  5881,  making  adultery  punish- 
able, and  not  defining  the  offense,  except  by 
referring  to  it  by  name,  construed  with  ref- 
erence to  the  common-law  offense,  and  with 
reference  to  section  5882,  making  it  adultery 
for  an  unmarried  woman  to  commit  an  act 
with  a  married  man  which  would  be  adulterv 
if  she  were  married,  a  single  man  who  has 
unlawful  intercourse  with  a  married  woman 
is  guilty  of  adultery. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Caledonia  County  Court: 
Fish,  Judge. 

Criminal  action.  Bert  Bigelow  convicted  of 
adultery  and  alleges  exceptions.  Tlie  facts 
are  stated  in  the  opinion.    Exceptions  oveb- 

KULED. 

Joseph  Fairbanks  for  respondent. 
N.  A.  yorton  for  State. 


[464]  Taylor,  J. — This  is  an  information 
for  adultery.  The  respondent  pleaded  guilty 
and  thereupon  moved  in  arrest  of  judgment 
on  the  ground  that  no  offence  is  charged  in 
the  information.  The  motion  was  overruled, 
to  which  the  respondent  excepted.  There 
was  judgment  and  sentence,  the  execution  of 
which  was  stayed,  and  the  cause  passed  to 
this  Court. 

The  information  charges,  with  proper  al- 
legations of  time  and  place,  that  the  respond- 
ent, a  single  man,  carnally  knew  one , 

a  married  woman,  then  and  there  having  a 
lawful  husband  living,  naming  him,  and  not 
then  and  there  being  the  wife  of  the  respond- 
ent; and  that  he  did  then  and  there  commit 

the  crime  of  adultery,  with  the  said . 

The  contention  of  the  respondent  is  that  a 
single  man  who  has  [465]  illicit  sexual  in- 
tercourse with  a  married  woman  is  not  guilty 
of  adultery  in  the  absence  of  a  statute  to 
that  effect.  This  claim  finds  support  among 
some  text  writers  and  in  the  decisions  of  a 
few  states  cited  in  respondent's  brief.  See 
Bish.  on  Stat.  Crimes,  §§  655-7 ;  2  Greenleaf 
on  Ev.  §  48;  Respublica  v.  Roberts,  1  Yeates 
(Pa.)  6;  Com.  v.  Lafferty,  6  Grat.  (Va.) 
C72;  Hunter  v.  U.  S.  1  Pin.  (Wis.)  91,  39 
Am.  Dec.  277. 

While  reference  to  the  question  has  been 
made  in  our  decisions,  it  appears  never  be- 
fore to  have  been  squarely  raised  in  this 
State.  The  question  turns  upon  the  definition 
of  the  term  ''adultery"  as  used  in  P.  S.  5881, 
upon  which  this  prosecution  is  based.  This 
statute  does  not  define  the  offence  but  pun- 
ishes what  was  known  as  adultery  under  the 
common  law,  referring  to  it  by  name;  so 
we  must  look  to  that  source  for  its  definition. 
State  V.  Clark,  83  Vt.  305,  308,  Ann.  Cas. 
1912A  261,  75  Atl.  534.  Adultery  was  a  pri- 
vate wrong  at  the  common  law  as  it  existed 
at  the  time  of  its  adoption  by  our  Legisla- 
ture, but  was  an  offence  against  the  ecclesi- 
astical law.  As  known*  to  the  common  law 
as  distinguished  from  ecclesiastical  law,  adul- 
tery consisted  of  sexual  intercourse  by  a  man, 
married  or  single,  with  a  married  woman, 
not  his  wife.  The  circumstance  on  which 
adultery  depended  at  common  law  was  the 
possibility  of  introducing  spurious  issue;  in 
other  words,  its  tendency  to  adulterate  the 
issue  of  an  innocent  husband  and  turn  the 
inheritance  away  from  his  own  blood  to  that 
of  a  stranger.  1  B.  C.  L.  633  and  cases  cited. 
At  the  same  time  the  ecclesiastical  law  dealt 
with  unlawful  sexual  commerce  as  a  breach 
of  the  marriage  vow  and  punished  only  the 
married  party  for  adultery  while  as  to  the 
unmarried  person  the  offence  was  fornication. 
Baahford  v.  Wells,  78  Kan.  205,  16  Ann.  Cas. 
310  and  note,  OG  Pac.  603,  18  L.R.A.(X.S.} 
680.  The  latter  view  of  adultery  is  embodied 
in  P.  S.  5882,  which  declares  that  a  married 
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man  and  an  unmarried  woman  who  commit  an 
act  which  would  be  adultery  if  such  woman 
were  married,  shall  each  be  guilty  of  adultery. 
btate  V.  Clark,  supra.  The  adoption  in  1818 
of  what  is  now  P.  S.  5882  aa  an  amendment 
of  the  statute  of  1797,  which  made  adultery 
an  indictable  offence,  clearly  indicates  that 
the  common  law  and  not  the  ecclesiastical 
meaning  of  the  term  was  employed  in  the 
original  statute,  for  otherwise  the  amendment 
would  have  been  unnecessary. 

Consideration  of  the  opposing  theories  of 
adultery  at  common  law  and  in  the  ecclesi- 
astical courts  makes  it  apparent  that  in 
the  former  there  was  no  reason  for  distin- 
guishing between  a  [466]  married  and  a 
single  man,  the  particeps  being  a  married 
Woman;  while  in  the  latter  the  guilt  inhered 
in  the  breach  of  the  marriage  vow  and  so  the 
offence  could  not  be  committed  by  an  unmar- 
ried person,  man  or  woman.  Respondent's 
counsel  argues  that  the  amendment  of  1818 
shows  that,  but  for  that  statute  (now  P.  S. 
5882),  an  unmarried  particeps  would  not  be 
guilty  of  adultery  in  this  State.  The  argu- 
ment loses  sight  of  the  common  law  theory 
of  adultery.  The  amendment  recognized  the 
true  theory  and  extended  our  statute  so  as 
to  include  what  would  be  adultery  by  ecclesi- 
astical law,  but  in  no  way  restricted  the 
common  law  definition  of  the  term. 

It  remains  to  consider  whether  under  the 
common  law  definition  of  adultery  our  statute 
makes  both  parties  to  the  act  guilty  of  the 
offence,  or  whether  the  fact  of  marriage  on 
the  part  of  the  man  is  material.  On  this 
question  the  common  law  furnishes  no  direct 
authority;  for,  as  we  have  seen,  adultery 
was  not  an  indictable  offence  at  common  law. 
Tliat  the  wrong  involved  the  man  as  well  as 
the  unfaithful  wife  is  perfectly  apparent.  If 
we  recur  to  the  source  from  which  the  com- 
mon law  idea  of  adultery  sprung  we  shall  see 
that  it  regarded  the  man  and  woman  alike. 
It  found  its  root  in  the  Mosaic  law  which 
provided:  ''If  a  man  be  found  lying  with 
a  woman  married  to  a  husband,  then  they 
shall  both  of  them  die,  the  man  that  lay  with 
the  woman  and  the  woman."  Duet.  XXII,  '^2 ; 
Lev.  XX,  10.  The  common  law  idea  of  adul- 
tery prevailed  in  the  Mosaic  law,  for  by  the 
latter  the  man  was  condemned,  not  because 
he  had  violated  his  matrimonial  vow,  but 
"because  he  hath  humbled  his  neighbor's 
wife.*'     Deut.  XXII,  24. 

Turning  to  the  decisions  of  our  sister  states 
that  have  made  adultery  an  indictable  offence 
without  defining  the  term,  we  discover  a  well- 
defined  line  of  cleavage  between  them.  In 
the  jurisdictions  holding  that  a  single  man 
is  not  guilty  of  adultery  for  sexual  inter- 
course with  a  married  woman  there  is  either, 
as  was  held  in  Respublica  v.  Roberts,  supra, 
a  compelling  uniform  practice,  or  some  pecul- 
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iar  language  of  the  statute,  or,  what  is  more 
often  the  case,  they  adopt  the  ecclesiastical 
and  not  tlie  common  law  definition  of  adul- 
tery. In  those  jurisdictions  which  adhere  to 
the  common  law  definition  it  is  held  that 
a  single  man  is  guilty  of  adultery  even  in  the 
absence  of  any  express  declaration  in  the 
statute.  State  v.  Wallace,  9  N.  H.  615; 
Smitherman  v.  State,  27  Ala.  23;  State  v. 
Pearce,  2  Blackf.  (Ind.)  318;  State  v.  Con- 
noway,  [467]  Tappan  (Ohio)  58;  note  16 
Ann.  Cas.  314;  see  Hood  v.  State,  56  Ind. 
263,  26  Am.  Rep.  21;  State  v.  Weatherby,  43 
Me.  258,  69  Am.  Dec.  59;  Com.  v.  Call,  21 
Pick.  (Mass.)  509,  32  Am.  Dec.  284;  State 
V.  Lash,  16  X.  J.  L.  380,  32  Am.  Dec.  397 ;  1 
R.  C.  L.  631. 

Having  adopted  the  common  law  definition 
of  adultery,  we  regard  it  as  the  settled  law 
of  this  State  that  any  man,  married  or  single, 
having  voluntary  sexual  intercourse  with  a 
married  woman,  not  his  wife,  is  guilty  of 
adultery  under  P.  S.  6881.  State  v.  Searle, 
56  Vt.  516;  State  v.  Bisbee,  75  Vt.  293,  54 
Atl.  1081.  The  fact  that  the  question  has 
never  before  reached  this  Court  is  a  strong 
indication  that  the  profession  has  not  serious- 
ly doubted  the  view  we  now  adopt.  A  uni- 
form practice  of  more  than  a  century,  while 
it  does  not  make  the  law,  as  said  in  Respubli- 
ca V.  Roberts,  is  strong  evidence  of  what  the 
l&w  is.  In  the  statute  as  amended  in  1818 
reference  is  made  to  the  parties  in  a  way  to 
indicate  an  intention  to  punish  the  male 
particeps  equally  with  the  woman;  besides, 
although  ever  since  1797  a  single  man  has 
been  deemed  guilty  under  the  so-called  ''blan- 
ket act"  and  since  1818  a  single  woman  hav- 
ing sexual  intercourse  with  a  married  man 
has  been  deemed  guilty  of  adultery,  a  single 
man  having  sexual  intercourse  with  a  mar- 
ried woman  has  been  outside  the  pale  of  the 
law,  unless  the  Legislature  intended  that  both 
parties  to  the  act  should  be  equally  guilty 
of  adultery.  Taken  together  these  facts 
make  it  doublv  certain  that  under  the  statute 
in  question  marriage  on  the  part  of  the  man 
is  wholly  immaterial.  Our  conclusion  is  that 
the  county  court  did  not  err  in  overruling  the 
respondent's  motion  in  arrest  of  judgment. 

Judgment  that  there  is  no  error  in  the 
proceedings  and  that  the  respondent  take 
nothing  by  his  exception.  Let  execution  be 
done. 


NOTE. 

Persons  Capable  of  Committing  Crime 

of  Adultery. 

Married  Person, 

In    Bashford    v.    Wells,    78    Kan.    295,    16 
Ann.  Cas.  310,  it  was  held  that  the  sexual 
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intercourse  of  a  married  man  with  a  woman 
other  than  his  wife,  whether  she  is  married 
or  single,  is  adultery  on  his  part  within  the 
meaning  of  the  Kansas  statute  making  adul- 
tery a  misdemeanor.  To  the  same  effect  are 
a  number  of  recent  cases  holding  that  any 
married  person  who  has  voluntary  sexual 
intercourse  with  a  person  other  than  his  or 
her  spouse  is  guilty  of  the  crime  of  adultery. 
Rich  V.  State,  1  Ala.  App.  243,  55  So.  1022; 
People  V.  Martin,  180  111.  App.  578;  State  v. 
Ledford  (la.)  159  N.  W.  187;  State  v.  Ling, 
91  Kan.  647,  Ann.  Caa.  1915D  374,  138  Pac. 
582;  State  v.  Holland,  162  Mo.  App.  678, 
145  S.  W.  522;  Kitchens  v.  State,  10  Okla. 
Crim.  603,  140  Pac.  619;  Stone  v.  State 
(Okla.)  155  Pac.  701;  State  v.  Case,  61  Ore. 
265,  122  Pac.  304;  Brown  v.  State,  69  Tex. 
Crim.  138,  154  S.  W.  567;  Goodwin  v.  State, 
70  Tex.  Crim.  600,  158  S.  W.  274;  State  v. 
Greene,  38  Utah  389,  115  Pac.  181.  In  State 
V.  Ling,  supra,  a  married  man  was  convicted 
of  adultery.  It  was  said  that  whether  the 
woman  was  married  did  not  affect  the  man's 
guilt.  The  court  said:  "Our  Stat.  (Gen. 
Stat.  1909,  sec.  2718)  does  not  define  adultery 
but  it  has  been  held  that  it  cannot  be  com- 
mitted by  an  unmarried  person,  and  that 
when  illicit  intercourse  is  had  between  two 
persons,  one  married  and  the  other  single,  it 
is  adultery  in  the  former  and  fornication  in 
the  latter."  In  State  v.  Holland,  supra,  there 
was  involved  a  statute  (Rev.  Stat.  1909  § 
4729)  providing  as  follows:  "Every  person 
who  shall  live  in  a  state  of  open  and  notori- 
ous adultery,  and  every  man  and  woman,  one 
or  both  of  whom  are  married,  and  not  to 
each  other,  who  shall  lewdly  and  lasciviously 
abide  and  cohabit  with  each  other,  and  every 
person,  married  or  unmarried,  who  shall  be 
guilty  of  open,  gross  lewdness  or  lascivious 
behavior,  or  of  any  open  and  notorious  act  of 
public  indecency,  grossly  scandalous,  shall, 
on  conviction,  be  adjudged  guilty  of  a  mis- 
demeanor." The  reasons  for  the  decision 
were  given  by  the  court  as  follows:  "By  the 
common  law  of  England  adultery  was  not 
punishable  as  a  crime.  It  has  been  made 
punishable  in  most  of  the  American  states, 
not  as  a  (5ommon  law  offense,  for  as  just  said, 
it  was  not  an  offense  under  that  law,  but 
in  response  to  the  moral  sense,  which  finds 
expression  in  the  canon  law.  It  is  in  that 
sense  that  it  is  made  punishable  by  our  stat- 
ute, and  in  that  sense  ought  tlie  word  to  be 
defined  and  interpreted.  .  .  .  Under  the 
rulings  on  this  statute,  an  unmarried  woman 
may  be  guilty  of  adultery  if  her  illicit  inter- 
course is  with  a  married  man.  Tlie  statute 
means  tliat  if  either  party  to  the  intercourse 
be  married,  both  are  guilty  of  adultery.  No 
one  would  deny  that  proof  by  a  complaining 
wife  in  an  action  for  divorce,  that  her  hus- 
band had  had  carnal  connection  with  an  un- 


married woman,  would  sustain  her  charge  of 
adultery.  There  is  no  reason  to  suppose  that 
legislature  meant  to  make  a  different  defi- 
nition of  the  act  in  a  criminal  prosecution. 
One  is  public  scandal  and  the  other  private; 
but  each,  in  result  tending  to  the  disorder 
and  demoralization  of  society."  In  State  v. 
Greene,  38  Utah  389,  115  Pac.  181,  a  similar 
conclusion  was  reached  relative  to  an  in- 
dictment brought  under  a  statute  (0.  L. 
1907  §  4210),  providing  as  follows:  "WTio- 
ever  commits  adultery  shall  be  punished  hy 
imprisonment  in  the  state  prison  not  ex- 
ceeding three  years;  and  when  the  act  is 
committed  between  a  married  woman  and  a 
man  who  is  unmarried,  both  parties  to  such 
act  shall  be  deemed  guilty  of  adultery;  and 
when  such  act  is  committed  between  a  mar- 
ried man  and  a  woman  who  is  unmarried,  the 
man  shall  be  deemed  guilty  of  adultery."  The 
court  said:  "We  are  of  the  opinion  that  the 
proof  that  defendant  was  a  married  man,  and 
that  he  was  married  to  a  woman  other  than 
Madge  Morey,  and  the  farther  proof  that  he 
had  sexual  intercourse  with  the  latter,  was 
sufficient  to  show  him  guilty  of  adultery, 
whether  Madge  Morey  was  a  married  or  an 
unmarried  woman." 

Single  Person. 

It  has  been  held  in  some  recent  cases  that 
an  unmarried  person,  who  has  voluntary 
sexual  intercourse  with  a  married  person, 
commits  the  crime  of  adultery.  State  v. 
Hart,  30  N.  D.  368,  152  N.  W.  672  (single 
man) ;  Goodwin  v.  State,  70  Tex.  Crim.  600. 
158  S.  W.  274  (single  woman).  And  see  the 
reported  case. 

In  Purdy  v.  State,  86  Neb.  638,  126  N.  W. 
90,  the  evidence  showed  that  a  man  was  in- 
dicted for  adultery.  It  does  not  appear  from 
the  report  whether  he  was  married.  It  was 
held  that  whether  the  woman  was  married 
was  an  essential  point  in  the  case,  because 
if  she  were  unmarried,  the  crime  was  not 
established. 

In  California  it  has  been  held  that  an 
unmarried  person  cannot  commit  the  crime  of 
adultery.  The  Penal  Code  (§  269a)  as 
amended  March  21,  1911  (Stat.  1911,  p.  426). 
provides  that  every  person  who  lives  in  a 
state  of  adultery  is  guilty  of  a  misdemeanor, 
but  does  not  define  adultery.  The  Civil  Code 
(§  93)  defines  adultery  as  the  "volimtary 
sexual  intercourse  of  a  married  person  with 
a  person  other  than  the  offender's  husbanl 
or  wife,"  and  that  definition  has  been  read 
into  the  criminal  statute.  Thus  it  has  been 
held  that  an  unmarried  man  cannot  com- 
mit adultery  with  a  married  woman.  Ex  p 
Sullivan,  17  Cal.  App.  278,  119  Pac.  526 
And  an  unmarried  woman  cannot  commit 
adultery  with  a  married  man.    In  re  Cooper, 
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162  Cal,  81,  121  Pac.  318.  The  reasons  for 
the  decision  in  the  case  last  cited  were  given 
ad  follows:  *'We  are  satisfied  that  the  over- 
whelming weight  of  modern  authority  is  to 
the  effect  that,  in  the  absence  of  statutory 
provision  to  the  contrary,  participation  in  an 
act  of  »exual  intercourse  on  the  part  of  an 
unmarried  woman  does  not  constitute  'adul- 
tery' on  her  part,  but  amounts  simply  to 
fornication.  .  .  .  And  no  different  design 
can  reasonably  be  attributed  to  the  amend- 
ments, in  view  of  the  obvious  fact  that  the 
only  objection  thereof  was,  as  already  shown, 
the  elimination  of  the  element  of  notoriety. 
It  is  to  be  borne  in  mind,  too,  that  the  latest 
amendments  to  this  law  were  adopted  by  the 
legislature  after  the  decisions  of  this  court 
as  to  the  meaning  of  the  term  'adultery'  in 
criminal  statutes  had  been  rendered,  and 
presumably  with  full  knowledge  of  such  de- 
cisions. So  far  as  the  question  we  are  con- 
sidering is  concerned,  there  is  no  material 
difference  between  'adultery'  and  'living  in 
a  state  of  adultery.*  It  is  only  the  adul- 
terer who  can  live  'in  a  state  of  adultery.* 
Tlie  plain  purpose  of  the  whole  act  was 
simply  to  make  the  adulterer  guilty  of  a 
public  offense  in  all  cases  of  living  in  a  state 
of  illicit  intercourse,  but  to  make  the  offense 
only  a  misdemeanor  where  the  other  par- 
ticipant was  unmarried,  and  a  felony  where 
such  other  participant  was  also  married.** 
In  that  case  the  court  held  also  that  an  un- 
married woman  could  not  be  indicted  as  a 
principal,  because  she  could  not  commit  the 
crime.  In  laying  down  this  rule,  the  court 
said:  "It  is  earnestly  contended  in  the  able 
brief  filed  by  learned  counsel  for  the  state, 
that  even  if  petitioner  was  not  herself  guilty 
of  adultery,  she  was  nevertheless  a  principal 
in  the  crime  defined  by  section  269a,  by 
reason  of  the  fact  that  by  her  participation 
in  the  illicit  intercourse  she  wilfully  and 
knowingly  aided  and  abetted  her  married 
codefendant  in  the  commission  of  his  offense. 
In  view  of  the  provisions  of  section  31  of 
the  Penal  Code,  we  think  that  this  would  be 
true  if  the  section  defining  the  offense  (sec. 
2Cna)  did  not  exclude  the  idea  of  any  crim- 
inal offense  on  the  part  of  the  unmarried 
participant  in  the  illicit  intercourse  on  ac- 
count of  such  participation  alone.  Of  course, 
an  unmarried  person  might  be  guilty  as  a 
principal  of  this  offense,  under  section  31  of 
the  Penal  Code,  by  aiding  and  assisting  in 
its  commission  in  some  other  way  than  by 
living  in  a  state  of  illicit  intercourse  with 
a  married  person,  but  we  are  considering  here 
simply  such  aid  and  assistance  as  are  in- 
volved in  the  mere  fact  of  participation  in 
the  illicit  intercourse.  The  question  in  this 
connection  is  not  whether  the  unmarried  par- 
ty wilfully  and  knowingly  participating  in 
such  illicit  intercourse  is  an  accomplice  of 
Ann.  Cas.  1917A. — 45. 


the  married  party  thereto,  but  whether,  as- 
suming that  he  or  she  is  an  'accomplice'  with- 
in the  meaning  of  that  term  as  used  in  our 
statute,  it  was  nevertheless  the  design  of 
the  legislature  not  to  make  such  participation 
criminal  and  punishable.  .  .  .  Where  the 
idea  of  guilt  on  the  part  of  an  unmarried 
participant  of  such  an  offense  a«  this  is  thus 
excluded  by  the  terms  of  the  statute  defining 
the  offense,  we  think,  it  must  be  held  to 
follow  that  such  participant  cannot  be  held 
punishable  as  being  an  aider  and  abettor  in 
the  offense,  even  though  he  or  she  be  held  to 
be  an  accomplice  under  the  provisions  of  sec- 
tion 31  of  the  Penal  Code." 

In  Oregon  a  statute  (§  2072,  L.  O.  L.) 
provides  as  follows:  "A  prosecution  for  the 
crime  of  adultery  shall  not  be  commeneed 
except  upon  the  complaint  of  the  husband 
or  wife,  or  if  the  crime  be  committed  with 
an  unmarried  female  under  the  age  of  twenty 
years,  upon  the  complaint  of  the  wife  or  of 
a  parent  or  guardian  of  such  unmarried 
female  and  within  one  year  from  the  time  of 
committing  the  crime  or  the  time  when  the 
same  shall  come  to  the  knowledge  of  such 
husband  or  wife  or  parent  or  guardian.  When 
the  crime  of  adultery  is  committed  between  a 
married  woman  and  an  unmarried  man,  the 
man  shall  be  deemed  guilty  of  aduUery  also 
and  punished  accordingly."  Another  act 
(§  1458,  L.  O.  L.)  provides  as  follows:  "The 
distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals 
in  the  first  and  second  degree,  in  cases  of 
felony,  is  abrogated  and  all  persons  concerned 
in  the  commission  of  a  felony,  whether  they 
directly  commit  the  act  constituting  the 
crime,  or  aid  and  abet  in  its  commission, 
though  not  present,  must  hereafter  be  in- 
dicted, tried  and  punished  as  principals  as 
in  the  case  of  a  misdemeanor."  See  State 
v.  Ayles,  74  Ore.  153, 145  Pac.  19.  It  haa  been 
held  that  although  within  the  meaning  of 
the  foregoing  statutes  an  unmarried  woman 
cannot  commit  adultery  with  a  married  man, 
yet  she  can  be  indicted  as  a  principal.  State 
v.  Case,  ai  Ore.  265,  122  Pac.  304.  In  that 
case  it  appeared  that  the  defendant,  a  mar- 
ried man,  was  indicted  with  his  unmarried 
paramour  for  adultery.  He  asked  for  and 
was  granted  a  separate  trial,  and  at  that 
trial  moved  the  court  to  permit  the  paramour 
to  testify,  because,  being  unmarried,  she  could 
not  commit  adultery.  The  motion  was  denied. 
It  was  held  that  although  the  unmarried 
woman  could  not  commit  adultery,  yet  she 
could  be  indicted  as  a  principal.  The  court 
distinguished  the  case  from  Ex  p.  Sullivan, 
17  Cal.  App.  278,  119  Pac.  526  and  In  re 
Cooper,  162  Cal.  81,  121  Pac.  318,  cited  supra, 
on  the  ground  of  a  difference  in  the  statutes. 
The  court  said:  "It  is  argued  that  because 
section  2072,   L.  0.  L.,  expressly  denounces 
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an  unmarried  man  as  an  adulterer  when  en- 
gaged in  illicit  relations  with  the  spouse  of 
another,  an  unmarried  woman  is  excused  on 
the  principle  that  the  mention  of  one  is  the 
exclusion  of  the  other;  or  at  least  that  be- 
cause a  single  female  is  not  included  within 
the  ban  of  the  law  by  affirmative  words,  she  is 
not  liable  to  prosecution.  At  best  this  is  a 
strained  and  technical  construction  depend- 
ent upon  the  particular  section  only,  with- 
out reference  to  other  parts  of  the  statute. 
.  .  .  The  statute  makes  no  distinction  be- 
tween an  accomplice  as  a  witness  and  the 
same  individual  as  a  defendant,  and  we  can- 
not invent  a  difierence  in  that  respect.  In- 
deed, sections  1458  and  2370  in  mandatory 
terms  say  that  'all  persons  concerned  in 
the  commission  of  a  felony  must  here- 
after be  indicted,  tried  and  punished  as 
principal.'     .      .  Reverting  now  to  the 

language  of  section  1531,  L.  0.  L.,  we 
find  that  the  codefendant  can  be  discharged 
and  used  as  witness  against  the  pros- 
ecution only  when  the  court  is  of  the 
opinion  that  there  is  not  sufficient  evi- 
dence to  put  the  proposed  witness  on  de- 
fense. Except  for  the  admission  that  the 
female  was  single,  the  record  in  the  case 
at  bar  is  silent  about  the  testimony  already 
before  the  circuit  court  when  the  motion  to 
discharge  her  was  interposed.  For  anything 
that  appears,  she  may  have  done  more  to  aid 
her  paramour  in  the  commission  of  the  crime 
charged  than  merely  to  wallow  in  the  lecher- 
ous embraces  of  another  woman's  husband. 
She  may  have  gone  out  of  her  way  to  make 
opportunities  for  him  or  takbn  measures  on 
her  own  account  to  disarm  possible  suspicion 
on  the  part  of  the  wife,  and  the  like.  Even 
giving  Ex  parte  Cooper  full  value  as  a  prece- 
dent, we  cannot,  under  the  language  quoted 
from  the  opinion,  prwume  that  the  circuit 
court  had  no  just  reason  for  denying  the  mo- 
tion when  the  record  is  silent  about  the  testi- 
mony." 
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Defaults  —  Grounds  for  Opening  -*  Mil- 
take  of  Attorney. 

On  an  appeal  from  an  order  relieving  de- 
fendant from  a  default  judgment  suffer^  by 
reason  of  an  excusable  mistake  of  fact  on 
the  part  of  his  attorney  and  permitting  a 


defense  to  be  interposed,  held,  under  the 
record  of  facts,  that  the  trial  court  in  grant- 
ing such  relief  did  not  abuse  the  discretion 
vested  in  it  in  such  cases. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Stark  county: 
Cbawfobd,  Judge. 

Action  by  T.  F.  Murtha,  plaintiff,  against 
Big  Bend  Land  Company,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmed. 

T.  F.  Muriha  for  appellant. 
TV.  F,  Burnett  for  respondent. 

[385]  FiSK,  J.— Plaintiff  appeals  from  an 
order  made  by  the  district  court  of  Stark 
county  on  September  13,  1912,  vacating  a 
default  judgment  entered  in  appellant's  favor 
on  August  3,  1912,  for  $1,586.  It  is  appel- 
lant's contention  that  the  district  court  com- 
mitted a  manifest  abuse  of  discretion  in 
making  the  order  complained  of.  He  con- 
tends, in  other  words,  that  defendant's  show- 
ing was  wholly  insufficient:  First,  ''because 
the  affidavits  and  answers  do  not  make  a 
proper  showing  of  merits;"  and,  second,  "the 
defendant  wholly  fails  to  show  that  the  judg- 
ment was  taken  against  it  through  its  mis- 
take, inadvertence,  surprise,  or  excusable  neg- 
lect." 

The  record  discloses  that  the  defendant  is 
a  foreign  corporation,  and  the  summons  and 
complaint  were  served  upon  the  secretary  of 
state  on  July  2,  1912,  who  admitted  service 
and  forwarded  the  papers  to  defendant  in 
the  state  of  Wisconsin.  The  cause  of  action 
set  forth  in  the  complaint  is  based  upon  an 
alleged  employment  by  defendant  of  the  plain- 
tiff, and  also  of  the  firm  of  McFarlane  & 
Murtha,  lawyers,  of  which  firm  plaintiff  was 
a  member,  in  handling  certain  litigation  in- 
volving lands  in  Ihinn  county,  and  for  cer- 
tain advances  made  by  such  attorneys  in  con- 
nection with  such  litigation.  At  the  hearing 
of  the  motion  to  vacate  the  default  judgment, 
defendant  tendered  a  proposed  answer  to  the 
complaint,  consisting  of  a  general  denial, 
which  proposed  was  verified  by  its  attorney, 
Burnett,  upon  information  and  [386]  belief. 
It  also  produced  the  affidavits  of  Geo.  Dow, 
Robe  Dow,  Rufus  B.  Smith,  and  W.  F.  Bur- 
nett. The  substance  of  these  affidavits  is  set 
forth  in  appellant's  brief  as  follows: 

"The  affidavit  of  George  Dow  sets  forth  in 
substance  that  he  is  the  president  of  the 
defendant  company,  and  one  of  its  directors; 
that  nearly  all  of  its  business  is  transacted 
from  the  city  of  Stoughton,  Wisconsin;  that 
the  summons  and  complaint  in  said  action 
were  sent  by  mail  by  the  secretary  of  state 
of  North  Dakota,  in  a  letter  dated  July  2, 
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1912,  addressed  to  defendant  at  Madison, 
Wisconsin;  that  the  letter  and  summons  and 
complaint  were  received  by  the  defendant  on 
the  9th  day  of  July,  1912,  and  that  on  that 
day  the  afliant  with  Robe  Dow,  another  of 
its  directors,  called  upon  Attorney  Uufus  B. 
Smith,  at  Madison,  Wisconsin,  who  then  had 
charge  of  some  other  litigation  for  defendant, 
and  stated  its  defense  to  said  Smith,  and 
that  said  company  desired  to  defend  the  said 
action,  and  were  informed  by  said  Smith  that 
he  could  not  appear  in  the  courts  of  North 
Dakota,  and  that  it  was  necessary  to  retain 
an  attorney  in  North  Dakota  for  the  purpose 
of  interposing  an  answer ;  that  he  is  informed 
and  believes  that  on  the  16th  day  of  July, 
1912,  the  said  Smith  telegraphed  W.  F.  Bur- 
nett, an  attorney  at  Dickinson,  North  Da- 
kota, and  received  an  answer  by  wire  from 
said  Burnett  on  July  16th,  stating  that  he 
would  defend  said  action;  that  thereafter  the 
said  Smith  wrote  a  letter  to  said  Burnett, 
retaining  him  to  defend  s&id  action;  that 
affiant  is  informed  and  believes  that  said 
Smith  wrote  said  Burnett,  retaining  said 
Burnett  to  defend  said  action,  and  positively 
that  on  the  6th  day  of  August  defendant 
received  a  letter  from  Burnett  stating  that 
an  answer  had  been  interposed.  On  the  10th 
day  of  August  it  received  a  letter  from  Bur- 
nett, stating  that  the  answer  had  not  been 
accepted  and  judgment  in  said  action  had 
been  entered.  That  defendant  had  no  knowl- 
edge or  information  that  there  had  been  any 
failure  on  the  part  of  anyone  to  interpose 
an  answer  until  the  receipt  of  the  letter 
from  Burnett  about  August  10th. 

''The  affidavit  further  states  that  defendant 
has  a  full  and  complete  defense  on  the  merits 
to  the  whole  of  plaintiflF's  claim  in  this  ac- 
tion; that  the  action  is  brought  to  recover 
the  sum  of  $2,666.26  for  legal  services  and 
disbursements;  that  the  defendant  is  not  in 
any  manner  indebted  to  plaintiff  in  any  sum 
whatever;  that  the  defendant  never  [387]  re- 
tained the  plaintiff  or  employed  him  in  any 
manner  whatever,  or  in  relation  to  any  mat- 
ter whatever,  and  no  oflScer  of  the  defendant 
company  ever  retained  or  employed  said 
plaintiff,  and  that  the  defendant  fully  and 
freely  stated  the  case  to  its  counsel,  Rufus 
B.  Smith,  and  that  it  has  a  full  and  com- 
plete defense  on  the  merits  to  the  whole  of 
plaintiff's  claim,  as  it  is  advised  by  its  coun- 
sel and  verily  believes;  and  further  says  that 
at  the  direction  of  said  defendant  the  case  has 
been  fully  and  freely  stated  to  VV.  F.  Burnett, 
and  is  advised  by  said  Burnett  that  it  has  a 
full  and  complete  defense  on  the  merits  to 
the  whole  of  plaintiff's  claim. 

**The  affidavit  of  Robe  Dow  is  to  the  effect 
that  as  far  as  he  knows  or  can  ascertain  the 
defendant  never  employed  the  plaintiff,  T.  F. 
Murtha,  in  any  manner  whatever  to  perform 
any  services  for  it. 


"The  affidavit  of  Rufus  B.  Smith  is  to  the 
effect  that  he  is  an  attorney  at  law,  residing 
at  Madison,  Wisconsin,  and  has  been  the  at- 
torney of  the  defendant  in  other  matters; 
that  on  the  9th  day  of  July,  1912,  he  was 
consulted  by  George  Dow,  president,  and  by 
one  of  the  directors  of  the  defendant  corn- 
pan}',  in  relation  to  this  action;  that  he  was 
then  informed  by  the  president  and  director 
that  said  defendant  never  employed  plaintiff 
and  never  retained  him,  and  that  plaintiff  had 
never  performed  any  service  for  said  defend- 
ant; that  affiant  informed  the  said  president 
that  it  would  be  impossible  for  affiant  to 
appear  in  the  district  court  of  Stark  county, 
North  Dakota,  and  that  it  would  be  necessary 
to  employ  an  attorney  in  North  Dakota  to 
interpose  an  answer  and  make  proper  de- 
fense; that  on  the  9th  day  of  July,  affiant 
wrote  plaintiff,  asking  how  long  the  defend- 
ant had  to  answer,  and  on  the  13th  day  of 
July,  affiant  received  a  letter  from  plaintiff' 
in  which  plaintiff  stated  that  defendant  had 
thirty  days  from  the  time  of  the  service  of 
the  papers  on  the  secretary  of  state;  that 
affiant,  in  the  hurry  and  press  of  business, 
hurriedly  read  said  letter,  and  obtained  there- 
from the  impression  that  there  were  thirty 
davB  fttill  left  for  the  defendant  to  answer: 
that  the  affiant  retained  W.  F.  Burnett,  of 
Dickinson,  North  Dakota,  and  wrote  to  the 
said  Burnett  that  the  affiant  understood  that 
the  last  day  for  answering  was  August  10th; 
that  affiant  supposed  everything  had  been 
done  that  was  necessary,  until  the  receipt 
of  a  letter  from  Burnett  informing  the  affiant 
that  the  answers  [388]  were  too  late;  that 
the  affiant  had  advised  defendant  that  it  had 
a  full  and  complete  defense  on  the  merits  to 
the  plaintiff's  claim. 

**The  three  foregoing  affidavits  were  sworn 
to  on  the  24th  day  of  August,  1912,  at  Madi- 
son, Wisconsin. 

**The  affidavit  of  W.  F.  Burnett,  sworn  to 
August  29th,  is  to  the  effect  that  on  or  about 
the  16th  day  of  July,  1912,  he  received  a  letter 
from  Rufus  B.  Smith,  retaining  said  Burnett 
to  appear  on  behalf  of  the  defendant  in  the 
above-entitled  action,  and  in  that  letter  said 
Rufus  B.  Smith  advised  Burnett  that  the 
time  for  answering  would  expire  on  August 
10th  (Smith  only  wrote  that  he  understood 
that  August  10th  was  the  last  day)  ;  that 
affiant  relied  on  said  information;  and  fur- 
ther states  that  he  received  no  information 
from  plaintiff  or  anyone  else,  as  to  when  tlie 
time  for  answering  expired,  other  than  the 
information  received  in  said  letter  from 
Smith.  That  on  the  6th  day  of  August, 
1012,  affiant  attempted  to  serve  on  the  at- 
torney for  plaintiff  a  copy  of  the  defendant's 
answer;  and  was  then  informed  that  judg- 
ment had  been  entered  through  inadvertence 
and  mistake  of  affiant  and  defendant  '  with- 
out  particularizing   except   as   above) ;    and 
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further  states  that  the  said  defendant  fully 
and  freely  stated  the  case  to  affiant,  and  he 
believed  that  defendant  had  a  good  and  meri- 
torious defense  to  said  action.  This  affidavit 
was  made  before  the  affidavits  of  Murtha  and 
Sturgeon." 

This  showing  as  to  the  existence  of  a  meri- 
torious defense  is,  we  think,  amply  sufficient. 
Indeed,  its  sufficiency  is  challenged  solely 
upon  an  erroneous  assumption  as  to  the  cause 
of  action  alleged  in  the  complaint.  Appel- 
lant assumes  that  the  complaint  merely  al- 
leges an  employment  by  defendant  of  the 
iirm  of  McFariane  &  Murtha,  under  which 
employment  such  firm  of  attorneys  performed 
certain  professional  services  and  expended  cer- 
tain moneys  in  defendant's  behalf;  that  such 
services  were  reasonably  worth  the  sum  of 
$2,500,  and  that  the  account  of  said  firm  for 
such  services  and  disbursements  was  assigned 
to  this  plaintiff.  This  is  an  entirely  erro- 
neous assumption  as  disclosed  by  a  reading 
of  the  complaint.  Such  complaint,  in  fact, 
alleges  two  causes  of  action:  First,  for  serv- 
ices and  moneys  expended  by  the  firm  of  Mc- 
Fariane &  Murtha  under  an  employment  by 
defendant  between  January  1,  1909,  and  Au- 
gust 15,  1910;  and,  second,  for  services  and 
moneys  expended  by  plaintiff,  Murtha,  be- 
tween August  15,  1910  (the  date  of  the  al- 
leged dissolution  of  the  copartnership  of 
McFariane  [389]  &  Murtha),  and  June  15, 
1912,  under  an  alleged  employment  of  him 
by  defendant.  The  value  of  the  services  al- 
leged to  have  been  performed  by  the  firm 
and  by  the  plaintiff  individually  is  not  sepa- 
rately stated.  It  is  thus  apparent  that 
appellant's  first  contention  is  predicated 
upon  an  erroneous  premise,  no  doubt  caused 
through  oversight  or  inadvertence.  We  are 
not  called  upon,  therefore,  to  decide  what 
the  ruling  would  have  been  had  the  com- 
plaint been  as  appellant  assumes  it  to  be. 
Appellant's  first  contention  must  be  over- 
ruled. 

Was  the  showing  that  defendant's  default 
was  caused  through  its  mistake,  inadvertence, 
surprise,  or  excusable  neglect  sufficient  to 
warrant  the  lower  court  in  relieving  it  from 
such  default?  We  must  answer  this  question 
in  the  affirmative.  As  repeatedly  held  by  us, 
the  ruling  of  the  trial  court  in  relieving  a 
party  from  default  will  not  be  disturbed  on 
appeal,  except  in  case  of  a  clear  abuse  of 
discretion.  Under  the  showing  we  are  un- 
willing to  hold  that  there  was  an  abuse  of 
discretion.  It  is  apparent  that  defendant 
claimed  to  have  a  meritorious  defense  and  in 
good  faith  intended  to  interpose  such  defense. 
It  acted  promptly  in  employing  counsel,  to 
whom  its  officers  made  a  full  statement  of 
the  facts  claimed  to  constitute  its  defense. 
Its  counsel  in  Wisconsin  wrote  to  plaintiff 
immediately   upon   being  retained,  to   asccr 


tain  how  much  time  was  allowed  defendant 
to   answer,  and   received   a   reply  four  days 
later,  stating  that  it  had  thirty  days  from 
the  time  of  the  service  of  the  papers  on  the 
secretary  of  state ;  and  the  Wisconsin  countiel, 
in  his  affidavit,  states  that  in  the  hurry  and 
press  of  business  he  hurriedly  read  the  letter, 
and  obtained  therefrom  the  impression  that 
there  was  thirty  days  still  left  in  which  tu 
make  answer.     Thereupon,  acting  for  tlie  de- 
fendant, he  retained  W.  F.  Burnett  of  Dickin- 
son to  defend  such  action,  stating  in  a  letter 
to  Burnett  that  he  understood  the  }ast  day 
for   answering    was   August    10th.      Burnett 
corroborates  the  above  regarding  his  having 
been  retained,  and  states  that  he  was  advised 
by  defendant's  Wisconsin  counsel   "that  tlie 
time  for  answering  would  expire  on  August 
10,  1912,  and  that  affiant  relied  on  said  in- 
formation, and  further  states  tliat  he  received 
no  information  whatever  from  T.  F.  Murtha, 
or  anyone  else,  as  to  when  the  time  for  an- 
swering expired,  other  than  the  information 
received  in  said  letter."    It  is  true  that  plain 
tiff  and  his  stenographer,  one  Sturgeon,  made 
affidavits,   which   were  used  on  the   motion, 
disputing  Burnett's  affidavit  [390]  upon  the 
point  last  mentioned,  and  plaintiff  and  hia 
stenographer   each  swear   that  Burnett  was 
informed  within  a  week  after  July  15th,  of 
the  date  of  the  service  of  the  summons  and 
complaint  upon  the  secretary  of  state.    While 
the  preponderance  of  proof  would  thus  appear 
to  be  in  plaintiff's  favor  on  this  point,  ve 
cannot  say  that  the  trial  court  clearly  abused 
its  discretion  in  determining,  in  defendant's 
favor,  the  disputed  question  of  fact  thus  pre- 
sented. 

But  appellant  contends  that  §  6884,  Rex. 
Codes  1905,  authorizing  the  court  to  relieve 
a  party   from  a  judgment,  order,  or   other 
proceeding   taken   against   him   through    uis 
mistake,  inadvertence,   or  excusable   neglect, 
does  not   permit   such   relief  to   be    granted 
where  the  mistake,  inadvertence,  surprise,  or 
excusable  neglect  was  that  of  counsel  instead 
of  the  party  asking  such  relief.    This  statute 
was  before  us  for  construction   in   Citizens' 
Nat.  Bank  v.  Branden,  19  N.  D.  489,  27  L.R.A. 
(X.S.)    858,   126   N.   W'.   102,  and   we   there 
approved  tlie  rule  of  the  Minnesota  supreme 
court  "that  where  the  answer  discloses  a  good 
defense  upon  the  merits,   and  a  reasonable 
excuse  for  delay  occasioning  default  is  shown, 
and  no  substantial  prejudice  appears  to  hnve 
arisen  from  the  delay,  the  court  should  open 
the   default   and    bring   the   case   to    trial.'' 
Barrie  v.  Northern  Assur.  Co.  99  Minn.  27i, 
109  N.  W.  248.    We  there  also  announced  the 
law  generally  applicable  to  such  motions  for 
relief;   and  in  the  second  paragraph   of  thc 
syllabus  the  following  language  is  utsed :     "lu 
a  case  in  which  a  party  to  an  action  employ  ^ 
counsel  of  good  reputation  and  large  expe- 
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rience,  the  neglect  by  sueh  counsel  of  matters 
necessary  to  the  ordinary  procedure  of  the 
case  is  a  'surprise*  to  the  party,  within  the 
meaning  of  the  statute,  entitling  him  to  re- 
lief in  such  case."  We  think  the  facts  in 
the  case  at  bar  bring  the  case  fairly  within 
the  rule  in  the  Branden  Case.  Appellant 
criticizes  the  Branden  opinion,  intimating,  at 
least,  that  the  court  went  to  the  extreme 
limit  in  announcing  the  rule  of  that  case. 
Conceding,  for  the  purposes  of  the  case  at 
bar,  that  such  criticism  is  well-founded,  it 
should  be  observed  that  the  facts  disclosed  by 
the  record  now  before  us  materially  differ 
irom  those  in  the  Branden  Case  in  at  least 
one  important  particular.  In  the  case  at  bar 
we  are  asked  to  reverse  an  order  relieving 
u  party  from  default  and  permitting  a  trial 
on  the  merits,  while  in  the  Branden  Case  the 
irial  court  refused  such  relief,  and  we  were 
asked  to  and  did  reverse  such  order  as  a 
clear  abuse  of  discretion.  [391]  Had  the 
trial  court  refused  relief  to  defendant  in  the 
case  at  bar,  and  such  defendant  were  here 
asking  a  reversal,  plaintiff  would  stand  in  a 
more  advantageous  position  than  he  does  on 
this  appeal. 
Order  affirmed. 


NOTE. 

Advice  of  CoiiiLBel  as  Ground  for  Opea- 
ixLS  Default  Judgment. 

Introductory,  709. 
Erroneous  Advice  as  to  Fact,  709, 
Erroneous  Advice  as  to  Law,  710. 
Deception,  711. 


Introductory, 

This  note  considers  the  question  that  arises 
Avhere  a  defendant,  relying  on  the  erroneous 
advice  of  his  counsel,  suffers  a  judgment  by 
default  and  thereafter  seeks  to  have  the  judg- 
ment opened.  The  point  is  here  considered 
independently  of  the  questions  of  diligence 
and  meritorious  defense,  which  generally  con- 
cern the  right  to  open  a  default  judgment. 
The  matter  of  fraud  on  the  part  of  the  op- 
posing counsel  is  not  within  the  scope  of  the 
note. 

For  a  discussion  of  equitable  relief  against 
a  judgment  entered  through  the  negligence 
or  mistake  of  a  party's  attorney,  see  the  note 
to  Donovan  v.  Miller,  10  Ann.  Cas.  444. 

Erroneous  Advice  as  to  Fact, 

Where  a  defendant  suffers  a  default  judg- 
ment to  be  rendered  against  him  on  account 
of  the  erroneous  advice  of  his  counsel  due  to 


an  excusable  mistake  of  fact  on  the  part  of 
the  counsel,  such  advice  is  ground  for  opening 
the  default  judgment.  Heiliger  v.  Bitter,  78 
Misc.  264,  138  N.  Y.  S.  212.  »See  also  Ander- 
son V.  Leonard,  51  Ind.  App.  14,  98  N.  E.  891. 
And  see  the  reported  case.  In  Heiliger  v. 
Bitter,  supra,  the  court  said:  "The  excuse 
offered  is  tliat  the  defendants'  attorney  looked 
in  the  Law  Journal  of  tlie  preceding  day  and, 
not  finding  the  case  on  the  calendar,  believed 
it  would  not  be  tried  on  March  eleventh,  and 
instructed  his  clients  not  to  appear.  It  is 
unnecessary  to  comment  on  the  excuse  other 
than  to  say  that  the  attorney  had  enougii 
facts  brought  to  his  attention  to  put  him 
upon  inquiry,  and  was  guilty  of  extreme 
laches.  As  to  the  defendants  themselves, 
however,  we  are  unable  to  take  the  same  view. 
It  is  both  the  custom  and  the  right  of  clients 
to  rely  upon  the  advice  of  supposedly  reliable 
and  competent  counsel,  especially  in  matters 
of  court  practice  of  which  the  client  can  have 
no  knowledge.  It  seems,  therefore,  that  these 
clients  were  not  guilty  of  laches  in  following 
the  advice  of  their  attorney,  even  in  the  face 
of  information  from  his  opponent  to  the 
effect  that  the  case  would  be  tried  on  March 
eleventh.  It  is  not  the  policy  of  the  law  to 
set  aside  a  default  for  slight  or  unconvincing 
reasons,  and  where  it  appears  that  the  de- 
fault was  wilfully  and  intentionally  allowed, 
or  that  both  attorney  and  client  were  guilty 
of  negligence,  it  will  not  be  opened.  Prager 
V.  Beardsley,  133  App.  Div.  592 ;  Herbert  Land 
Co.  V.  Lorenzen,  113  App.  Div.  802;  Demuth 
V.  Kemp,  144  App.  Div.  287.  But  it  is  a 
duty  of  the  courts  to  protect  litigants  from 
the  neglect  and  misconduct  of  their  attorneys 
and  not  deprive  them  of  an  opportunity  to 
be  fully  and  fairly  heard  where  the  fault  was 
not  their  own.  It  is  accordingly  held  that 
where  a  default  is  taken  because  of  the  mis- 
taken advice,  or  even  wilful  neglect  of  an 
attorney,  it  should  be  opened,  if  the  litigant 
can  show  that  it  was  excusable  and  uninten- 
tional, and  that  he  has  a  meritorious  case; 
but  only  upon  terms  which  will  protect  and 
reimburse  the  other  side." 

Not  every  mistake  of  fact,  however,  is 
ground  for  opening  or  setting  aside  a  judg- 
ment. Thus,  relief  has  been  denied  where  it 
appeared  that  the  defendant  was  absent  when 
his  case  was  called,  having  been  erroneously 
advised  by  his  attorney  ajs  to  the  time  that 
would  be  consumed  by  the  preceding  case. 
Desnoyer  v.  McDonald,  4  Minn.  615.  Like- 
wise, where  it  appeared  that  the  defendant 
was  informed  of  the  withdrawal  of  his  coun- 
sel from  his  case  pending  in  another  city  but 
was  advised  by  attorneys  in  his  own  city 
that  he  could  depend  on  the  first  counsel  to 
look  after  his  interests,  and  was  thereby  led 
not  to  appear,  it  was  held  that  he  was  not 
entitled  to  relief  as  on  account  of  "unavoid- 
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able  casualty."    Andres  ?.  Schlueter,  140  la. 
389,  118  N.  W.  429. 

Erroneou8  Advice  aa  to  Law, 

In  some  jurisdictions  the  erroneous  advice 
of  counsel  on  a  question  of  law  has  been  held 
to  be  ground  for  opening  a  default  judgment. 
Douglass  V.  Todd,  96  Cal.  655,  31  Pac.  623, 
31  Am.  St.  Rep.  247;  Baxter  v.  Chute,  50 
Minn.  164,  52  K.  VV.  379,  36  Am.  St.  Rep.  633 
(attorney  advised  defendant  that  it  was  not 
necessary  to  defend)  ;  Betts  v.  Betts,  165  App. 
Div.  274^,  150  X.  Y.  S.  946,  modified  on  other 
grounds  on  reargument,  166  App.  Div.  307, 
151  N.  Y.  S.  790  (attorney  advised  defendant 
in  action  to  annul  marriage  that  service  was 
defective)  ;  Cainen  v.  New  York  Contracting 
Co.  53  Misc.  540,  103  N.  Y.  S.  725  (counsel 
advis-ed  that  service  was  defective)  ;  Wicke 
V  Lake,  21  Wis.  410,  94  Am.  Dec.  552; 
Crebler  v.  Eidelbush,  24  Wis.  162;  Whereatt 
V.  Ellis,  70  Wis.  207,  35  N.  W.  314,  5  Am. 
St.  Rep.  164.  See  also  Jorgensen  v.  Boehmer, 
9  Minn.  181;  Brown  v.  Brown,  37  Minn.  128, 
33  N.  W.  546 ;  Gideon  v.  Dwyer,  1 7  Misc.  233, 
40  N.  Y.  S.  1053 ;  Spencer  v.  Osberg,  152  Wis. 
399,  140  N.  W.  67.  Compare  Milwaukee  Mut. 
lioan,  etc.  Soc.  v.  Jagodzinski,  84  Wis.  35,  54 
N.  W.  102  (wherein  the  failure  of  the  de- 
fendants to  appear  was  held  not  to  be  jus- 
tified by  a  showing  that  an  attorney  advised 
that  they  had  no  defense,  it  not  appearing 
whether  the  advice  was  given  before  or  after 
judgment).  Thus,  a  statute  authorizing  the 
court  to  relieve  a  party  from  a  judgment 
taken  against  him  through  his  ''mistake 
.  .  .  or  excusable  neglect"  has  been  held 
to  authorize  relief  in  case  of  erroneous  advice 
of  counsel  as  to  a  matter  of  law.  Baxter  v. 
Chute,  50  Minn.  164,  52  N.  W.  379,  36  Am. 
St.  Rep.  633.  In  Douglass  v.  Todd,  96  Cal. 
655,  31  Pac.  623,  31  Am.  St.  Rep.  247,  the 
court  said:  ''Defendant  was  not  guilty  of 
any  negligence.  Had  he  relied  upon  his  own 
judgment  as  to  the  law  applicable  to  the  fact 
of  liis  case,  it  might  have  been  negligence. 
But  he  went  to  a  practicing  attorney,  and 
had  a  right  to  suppose  him  to  be  competent, 
and  was  justified  in  acting  upon  his  advice. 
Section  473  of  the  Code  of  Civil  Procedure 
is  broad  enough  to  justify  the  action  of  the 
court  below  in  relieving  a  party  from  a  mis- 
take of  law  on  the  part  of  his  attorney,  when, 
by  his  reliance  upon  it,  he  is  prevented  from 
making  any  defense.  The  language  of  this 
section  does  not  limit  the  relief  to  mistakes 
of  fact.  Section  1567  of  the  Civil  Code  is  as 
follows:  'Mistake  may  be  either  of  fact  or 
law.'  So  that  it  would  seem  clear  that  in 
using  the  word  'mistake'  in  section  473  of 
the  Code  of  Civil  Procedure,  without  any 
qualification,  it  was  intended  not  to  restrict 
the  court   in  granting   relief   in   furtherance 


of  justice  to  that  kind  of  tniaf.aJfo  whieli 
involves  only  tftcta.  That  this  was  tke  ia- 
tention  of  the  code  oowinwBionfaiB  u  plain 
from  their  note  to  section  1576  of  the  Civil 
Code.  They  said :  'This  chapter  undoubtedly 
modifies  the  rule  heretofore  existing  in  this 
state  as  to  mistake  of  law.  .  .  .  The  rule 
that  no  relief  should  ever  be  granted  on  the 
ground  of  mistake  of  law  seems  too  harsh, 
and  in  some  cases  might  work  great  hardship. 
There  is,  however,  no  doubt  but  that  reUef 
upon  this  ground  must  be  granted  with  ex- 
treme caution,  and  only  in  a  limited  class.' 
.  .  .  Of  course,  it  does  not  follow  that  all 
mistakes  of  law  are  to  be  relieved  agalDst. 
A  sound  discretion  controlled  by  an  enlight- 
ened judgment,  keeping  in  view  public  inter- 
ests and  the  due  and  orderly  administration 
of  the  law,  is  to  be  exercised  in  granting  that 
relief  which  justice  between  the  parties  to 
the  cause  seems  to  require." 

But  in  other  jurisdictions  the  erroneous 
advice  of  counsel  as  to  a  matter  of  law  has 
been  held  not  to  be  ground  for  opening  a 
default  judgment.  Lowe  v.  Hamilton,  132 
Ind.  406,  31  N.  E.  1117;  Mouser  v.  Harmon, 
96  Ky.  591,  29  S.  W.  448,  16  Ky.  L.  Rep.  651 ; 
Cox  V.  Armstrong,  43  S.  W.  189,  19  Ky.  L. 
Rep.  1081  (attorney  advised  defendant  not 
to  make  defense)  ;  Vastine  v.  Bast,  41  Mo. 
493  (counsel  advised  that  appearance  was  not 
necessary)  ;  Phifer  v.  Travelers*  Ins.  Co.  123 
N.  C.  405,  31  S.  E.  715,  citing  Mauney  v. 
Gidney,  88  N.  C.  200;  Chamberlain  Wallace 
Co.  v.  Akers,  26  N.  D.  395,  144  N.  W.  715. 
See  also  Simmons  v.  Church,  31  la.  284. 
Tlius  in  Mouser  v.  Harmon,  supra,  the  court 
said:  "The  only  ground  relied  on  by  the 
appellant  to  vacate  or  modify  the  former 
judgment  is  that  he  was  prevented  from 
making  a  defense  by  reason  of  the  advice  of 
his  attorney.  He  calls  this  accident  or  sur- 
prise, which  prudence  could  not  have  guarded 
against,  but  the  fact  remains  the  same  that 
the  only  'accident  or  surprise'  set  up  is  thai 
he  was  advised,  during  the  pendency  of  the 
suit,  that  he  had  no  homestead  in  the 
lands  in  question,  but  that  he  has  been  ad- 
vised differently  since.  Without  determining 
whether  the  first  or  last  advice  is  right,  it 
seems  to  us  that  the  former  judgment  cannot 
be  disturbed  on  the  allegations  of  the  peti- 
tion. The  most  careful  attorneys  and  the 
most  learned  judges  often  make  mistakes  by 
which  the  rights  of  litigants  are  determined 
erroneously  in  the  light  of  further  research. 
Indeed,  in  this  very  case,  learned  counsel  for 
the  appellees,  while  insisting  on  the  finality 
of  the  judgment  determining  the  rights  of 
the  parties,  are  contending  that  the  princi- 
ples of  law  announced  by  this  court  in  Ellis 
V.  Davis,  90  Ky.  183,  by  which  the  appellant 
would  seem  to  be  entitled  to  a  homestead  in 
Lis   wife's   land,   are   in   conflict  with  other 
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decisions  of  this  court.  And  were  we  to  so 
adjudge,  would  it  be  contended  that  the 
rights  of  litigants  which  have  been  adjusted 
in  and  out  of  court  in  virtue  of  such  erro- 
neous adjudication  should  become  unsettled 
and  open  to  further  judicial  action?  The 
Code  of  Practice  provides  the  grounds  upon 
which  a  judgment  may  be  vacated,  and 
among  them  is  not  to  be  found  that  of  erro- 
neous advice  given  by  counsel  and  accepted 
by  the  client.  Such  a  practice  would  result 
in  endless  confusion  and  most  disastrous  re- 
sults." 

Accordingly,  it  has  been  held  that  a  statute 
providing  for  the  relief  of  a  party  from  a 
judgment  taken  against  him  through  his  mis- 
take, inadvertence,  surprise  or  excusable  neg- 
lect did  not  contemplate  relief  in  case  of  erro- 
neous advice  of  counsel  as  to  a  matter  of  law. 
Lowe  V.  Hamilton,  132  Ind.  406,  31  N.  E.  1117, 
wherein  the  court  said :  "If  a  judgment  were 
to  be  set  aside  on  every  occasion  when  the 
attorney  of  one  of  the  parties  to  a  suit 
should  make  a  mistake  in  a  science  so  in- 
tricate as  that  of  the  law,  there  would  be 
little  stability  in  judgments." 

In  Phifer  v.  Travelers*  Ins.  Co.  123  N.  C. 
405,  31  S.  E.  715,  it  appeared  that  the  attor- 
ney for  the  defendant  insurance  company  had 
given  erroneous  advice  resulting  in  the  filing 
of  an  invalid  answer,  and  furthermore  it  ap- 
peared that  "he  had  so  advised  the  defendant 
after  investigating  the  questions  involved; 
that  in  such  investigation  he  had  used  a  well- 
known  digest  of  the  decisions  of  this  court, 
upon  which  he  had  relied  in  view  of  the 
standing  and  antecedents  of  its  author;  that 
he  had  been  misled  by  a  false  citation  in  said 
digest,  and  in  reliance  thereon  had  failed  to 
examine  the  cited  case,  which  in  fact  held 
the  reverse  of  the  citation."  Judgment  was 
rendered  on  the  complaint;  and  on  an  appeal 
from  a  refusal  to  set  aside  the  judgment  the 
court  said:  "We  are  of  opinion  that  the 
judgment  should  be  affirmed.  The  defendant 
cites  in  support  of  its  contention  the  cases 
of  Ellington  v.  Wicker,  87  N.  C.  14 ;  English 
v.  English,  87  N.  C.  497 ;  Whitson  v.  Western 
North  Carolina  R.  Co.  95  N.  C.  385,  and 
Owathney  v.  Savage,  101  N.  C.  103.  These 
authorities  would  be  conclusive  were  they 
applicable  to  the  case  at  bar,  which  we  think 
comes  under  the  decision  of  Skinner  v.  Terry, 
107  N.  C.  103,  being  a  mistake  of  law  and 
ncjt  of  fact.  The  attorney  did  not  neglect  to 
file  an  answer,  nor  did  he  neglect  to  have  it 
verified.  He  states  that  after  an  investiga- 
tion he  informed  the  defendant  that  the  veri- 
fication by  an  agent  of  the  defendant  corpo- 
ration would  be  sufficient.  This  was  merely 
his  opinion  upon  a  matter  of  law  and  was 
a  legal  conclusion,  which,  however  erroneous, 
binds  the  defendant  who  voluntarily  acted 
upon  it.    .    .    .    While  it  is  always  a  matter 


of  regret  that  any  one  should  suffer  by  fol- 
lowing the  advice  of  licensed  attorneys,  we 
cannot  ignore  the  rights  of  adverse  parties, 
or  disturb  the  orderly  procedure  of  the  courts 
without  sufficient  cause.  The  client  selects 
his  own  attorney,  and  in  this  selection  he 
should  be  influenced,  as  in  all  other  business 
matters,  by  the  diligence  and  capacity'  of  him 
to  whom  he  commits  the  management  of  his 
affairs." 

That  there  should  be  a  distinction  between 
the  neglect  of  an  attorney  and  his  mistake 
as  to  the  law  was  pointed  out  in  Phifer  v. 
Travelers'  Ins.  Co.  supra,  wherein  the  court, 
speaking  of  erroneous  advice,  said:  "It  is 
not  the  neglect  of  any  duty,  but  its  improper 
performance  under  a  mistake  of  law.  In 
Mauney  v.  Gidney,  88  N.  C.  200,  205,  this 
court  says:  'As  to  the  adult  defendant, 
there  is  absolutely  no  ground  for  disturbing 
the  judgment  as  to  her.  She  took  the  advice 
of  counsel,  and  having  acted  upon  it,  must 
abide  the  result.*  It  is  true  that  the  neglect 
and  the  bad  advice  of  counsel  may  lead  to 
the  same  result  in  the  injury  of  the  client, 
but  arising  from  different  causes,  they  do  not 
primarily  come  within  the  same  rule." 

Deception, 

Where  the  defendant  is  deceived  and  mis- 
led by  his  own  attorney  and  thereby  suffers 
a  judgment  by  default,  it  has  been  held  that 
he  is  entitled  to  have  the  judgment  opened 
or  set  aside  as  for  inadvertence,  surprise,  or 
excusable  neglect.  Hildebrandt  v.  Robbecke, 
20  Minn.  100. 


SAMUELS 


V. 


UNITED  STATES. 


United   States   Circuit  Court  of   Appeals, 
Eighth  Circuit— February  28,  1916. 

232  Fed.  S3e.' 


Indictment  —  Snffioienoy  —  Eaob  Count 
Treated  as  a  Wliole. 

In  determining  the  sufficiency  of  an  in- 
dictment, each  count  must  be  treated  as  a 
whole,  and  not  merely  as  a  part  thereof. 

Postal  liaw  —  Using  Mails  to  Defraud 
—  Indictment. 

In  an  indictment,  under  Penal  Code  (Act 
March  4,  1909,  c.  321),  §  215,  35  Stat.  1130 
(Fed.  St.  Ann.  1909  Supp.  p.  464),  for  using 
the  mails  to  promote  a  scheme  to  defraud, 
it  is  not  necessary  to  use  the  word  "knowing- 
ly,"   in   charging   the   deposit   of    letters    in 
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the  mails  by  defendant,  where  that  is  neces- 
sarily implied  from  the  other  averments. 

Same. 

That  a  defendant  charged  with  using  the 
mails  to  defraud  by  sending  out  letters  and 
circulars  containing  false  representations  as 
to  the  virtues  of  a  medicine  made  and  sold  by 
him,  as  shown  by  the  letters  set  out  in  the 
indictment,  merely  copied  testimonials,  ob- 
tained from  users,  containing  statements  as 
to  benefits  derived  from  such  use,  does  not 
render  the  indictment  insufficient,  where  it  is 
alleged  that  he  knew  the  representations 
made  therein  to  be  false. 

Evidence  —  Other  OfPenses. 

In  a  prosecution  for  using  the  mails  to 
promote  a  scheme  to  defraud,  evidence  of 
other  advertisements  by  the  defendant  be- 
sides those  contained  in  tlie  letters  set  out 
in  the  indictment,  but  of  a  similar  nature, 
aa  also  of  other  false  claims,  is  admissible 
on  the  question  of  fraudulent  intent,  especial- 
ly when  committed  continuously  and  for  a 
long  period  of  time. 

Decoy  Iietters  —  Admissibility  of  Aa- 
svrers. 

In  such  case  the  fact  that  letters  sent  by 
defendant  through  the  mails  were  in  response 
to  decoy  letters  sent  by  post  office  inspectors 
does  not  render  them  inadmissible. 

Witnesses  —  Qualification  of  Bnpert  — 
Valne  of  Medicine. 

An  experienced  chemist  is  held,  under  the 
facts  shown,  to  have  been  qualified  to  tes- 
tify as  an  expert  as  to  the  therapeutic  value 
of  a  medicine  which  he  had  analyzed. 

Postal  Iiaws  —  Use  of  Mail  to  Def rand 

—  Claim  of  Medical  Ability  —  How 
ProTcd. 

On  the  trial  of  a  defendant  charged  with 
using  the  mails  to  promote  a  scheme  to  de- 
fraud, by  sending  through  the  mails  letters 
and  circulars  containing  false  representa- 
tions as  to  the  value  of  a  medicine  made  and 
sold  by  him,  and  also  that  he  was  a  great 
scientist,  a  book  published  by  him,  treating 
of  the  eye,  was  inadmissible  to  prove  the 
latter  claim,  which  could  only  be  established 
by  witnesses  who  were  competent  to  testify 
on  the  subject. 

Trial  —  Iiimiting  Nnmber  of  Witnesses. 

It  is  within  the  discretion  of  the  trial  court 
to  limit  the  number  of  witnesses  a  defendant 
charged  with  a  criminal  offense  may  intro- 
duce on  a  single  point  in  issue,  and  unless 
it  appears  clearly  that  there  has  been  an 
abuse  of  discretion,  which  was  prejudicial 
to  defendant,  an  appellate  court  will  not 
consider  it  cause  for  reversal. 

Iiimiting  Time  for  Argnment. 

It  is  within  the  discretion,  of  the  trial 
court  to  limit  the  time  for  argument  in  a 
criminal  case. 

[See  note  at  end  of  this  case.] 

Postal  Laws  —  Use  of  Mail  to  Def  rand 

—  E-vidence  Sufficient. 

Evidence  in  a  prosecution  for  using  the 
mails  to  promote  a  scheme  to  defraud  held 


to    be    sufficient   to    require   the    submission 
of  the  case  to  the  jury. 

Instruction  Properly  Refused. 

In  a  prosecution  for  using  the  mails  to 
promote  a  scheme  to  defraud,  by  making 
representations  in  letters  and  circulars  sent 
through  the  mails  as  to  the  curative  properties 
of  an  article  made  and  sold  as  a  medicine, 
a  vital  issue  is  as  to  the  intent  of  defendant, 
to  which  his  knowledge  of  the  truth  or  falsity 
of  the  representations  is  pertinent;  and  the 
testimony  of  users  of  the  remedy  as  to  itd 
beneficial  effect,  while  admissible,  is  not  de- 
terminative of  such  issue,  and  a  refusal  to 
instruct  to  that  effect  is  not  error. 

Instructions  Approved. 

Instructions  given  in  a  prosecution  for 
using  the  mails  to  promote  a  scheme  to 
defraud  considered,  and  held  without  error. 

Error  to  United  States  District  Court,  Dis- 
trict of  Kansas:  PoixooK,  Judge. 

Criminal  action.  Henry  Samuels  convicted 
of  violating  section  215  of  Penal  Code,  and 
brings  error.  The  facts  are  stated  in  the 
opinion.    Aitirmed. 

Jean  Madalene,  8.  B.  Amidoh  and  William 
W.  Hooper  for  plaintiff  in  error. 

Fred  Robertson  and  Francis  M.  Brady  for 
defendant  in  error. 

Sitting:  Adams  and  Cabland,  Circuit 
Judges,  and  Triebeb,  District  Judge. 

[538]  Triebeb,  J. — Tlie  plaintiff  in  error, 
defendant  in  the  court  below,  was  indicted 
in  11  counts  for  violations  of  section  215  of 
the  Penal  Code  [Fed.  St.  Ann.  1909  Supp.  p. 
464],  and,  upon  a  trial  having  been  found 
guilty  on  all  of  the  counts,  prosecutes  this 
writ  of  error  to  obtain  a  reversal. 

There  are  108  assignments  of  error,  many 
of  them  mere  repetitions.  The  assignments 
necessary  to  consider  are:  (1)  The  suffi- 
ciency of  each  of  the  counts  in  the  indict- 
ment. (2)  The  admission  of  evidence  offered 
by  the  government,  alleged  to  be  incompetent. 
(3)  Rejecting  certain  evidence  offered  on  be- 
half of  the  defendant.  (4)  Error  in  refus- 
ing a  directed  verdict  of  not  guilty.  fo) 
Error  in  limiting  the  number  of  witnesses 
intended  to  be  introduced  on  behalf  of  the 
defendant.  (6)  Error  in  limiting  counsel  in 
their  arguments  to  30  minutes  for  each  side. 
(7)  Error  in  refusing  special  instructions 
asked  on  behalf  of  the  defendant.  (8)  Er- 
rors in  the  charge  of  the  court  to  the  jury. 

The  scheme  to  defraud  in  each  of  the 
counts  was  the  same.  They  only  differ  as  to 
the  contents  of  the  letters  sent  through  the 
mails,  and  the  parties  to  whom  they  were 
addressed.  The  scheme  to  defraud  was  des- 
cribed as  follows: 

"That  he,  the  defendant,  advertised  in 
many  parts  of  the  United  States,  in  letter s. 
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newspapers,  printed  circulars,  and  papers,  to 
the  effect  that  he  was  a  scientist,  and  that  by 
reason  of  his  scientific  study  and  knowledge 
he  was  the  originator,  discoverer,  owner,  pro- 
j)rietor,  and  possessor  of  a  wonderful  remedy, 
of  great  value,  to  be  used  in  treating  many 
diseases  of  the  human  body;  that  said  remedy 
wa8  a   colorless   liquid  made  from   a  secret 
formula,  which  had  taken  many  years  of  his 
life  to  accomplish,  and  which  he  alone  knew, 
and  kept  as  a  secret;  that  he  advertised  him- 
holf  as  Professor  H.  Samuels,  and  said  remedy 
was  known  and  advertised  by  him  under  the 
name  of  *Prof.  H.  Samuels  Systematic  Rem- 
edy,' and  that,  because  of  the  many  wonder- 
ful cures  attributed  to  his  said  remedy  by 
those   who  had  used   it,   he   had   decided  to 
merge  his  individual  interest  into  a  more  ac- 
tive organization,  as  he  was  growing  old,  and 
liis  remedy  was  of  such  great  value  to  suffer- 
ing humanity,  as  claimed  by  his  many  pa- 
tients, that  he  was  unwilling  to  deny  suffer- 
ing  humanity   the  great   benefits  which  his 
systematic    remedy    would    [539]    bring    to 
many  people;   that  therefore  he  had  placed 
his  secret  formula,  from  which  said  remedy 
was  made,  in  the  hands  of  a  newly  organized 
company,  with  a  solemn  injunction  that  his 
work  should  go  on  uninterruptedly,  and  the 
company    upon    whom    these    responsibilities 
now    devolved,    and    who    would    henceforth 
prepare    Prof.    Samuels    Systematic    Remedy 
from  his  original   secret  formula,  had  been 
organized  under  the  name  of  the  Trof.  H. 
Samuels  Remedy  Company   (Not  Inc.)'  with 
headquarters  at  Wichita,  Kan.;  that  by  the 
said  advertising  herein  mentioned  he  w^ould 
invite,   incite,  solicit,  and  induce  all  people 
suffering  with  diseases  to  communicate  with 
and    write   to   said   company,   and   that   the 
Pruf.  Samuels  Remedy  Company  would  con- 
tinue to  prepare  said  remedy  from  the  orig- 
inal formula,  and  that  under  their  direction 
it  would  be  the  same  preparation  as  he  had 
theretofore  been  selling  throughout  the  Unit- 
ed States,  which  had  become  so  well  and  fav- 
orably known  in  all  parts  of  the  Union,  by 
reason   of  the   beneficial   use   thereof,  which 
would  be  and  was  recited  and  attested  to  and 
vouched  for  by  testimonials  and  statements 
of  many  and  various  persons,  in  letters,  ad- 
vertisements, and  papers  which,  from  time  to 
time,  he  had  and  would  and  did  prepare  and 
cause  to  be  made  and  prepared  for  distribu- 
tion, and  distribute  and  cause  the  same  to 
be  distributed  to  the  public  generally;   that 
he  would  and  did  represent  himself  to  be  the 
only    living   person    who   treats   through   the 
eye  many  diseases,  viz.,  cataracts,  blindness, 
granulated  lids,  sore  eyes,  fits,  eczema,  kid- 
ney and  bladder  troubles,  catarrh  and  deaf- 
ness, heart  trouble,  asthma,  nervous  prostra- 
tion,   hay    fever,    dropsy,    tumor,    paralysis, 
epilepsy,  neuralgia,  goiter,  and  many  other 
diseases  of  the  human  body;  that  many  per- 


sons had  used  this  wonderful  remedy  on  com- 
plicated  diseases,    and    many    other    ills    of 
various  kinds,  and  that  wonderful  and  appar- 
ently miraculous  cures  had  been  performed 
by  said   remedy;    that  complicated   diseases 
and  many  other  ills  were  banished  by  drop- 
ping said  colorless  liquid  in  the  eye;  that  his 
remedy   was   based   on   scientific   principles; 
that  he  would,  by  artful,  cunning,  mislead- 
ing, and  carefully  prepared  letters  and  ar- 
ticles and  printed  statements,  deceive  those 
who  read  them^  and  induce  them  to  order  and 
buy  said  Prof.  H.  Samuels  Systematic  Rem- 
edy, with  the  belief  and  understanding  that 
it  had  cured  and  would  cure  the  many  diseases 
and  ills  hereinbefore  mentioned,  and  thereby 
secure  as  his  victims  those  who  did  not  un- 
derstand and  know  much,  if  anything,  about 
science  and  medicine,  and  its  effect;  that  by 
testimonials  and  letters  which  he  had  pro- 
cured from  time  to  time,  and  which  he  would 
procure  from  time  to  time,  from  various  per- 
sons, and  publish  and  advertise  the  same  to 
the  public  generally  in  newspaper  advertise- 
ments and  circulars,  he  would  and  did  hold 
out  and  represent  to  the  public  that  he  was 
working  wonderful  and  remarkable  cures  in 
such  diseases,  and  did  thereby  in  effect  rep- 
resent that  he  was  working  wonderful  and 
remarkable     cures     in     many    and    various 
diseases  of  a  serious  kind  and  nature;  that 
his   medicine  was   a  wonderful  medicine   of 
great  therapeutic  value,  and  was  a  valuable 
remedy  for  many  diseases;  that  it  was  to  be 
used  by  dropping  said  liquid  medicine  in  the 
eye,  and  having  it  come  in  contact  with  the 
nerves   of   the   eye,   and   its  curative  effects 
would  be  conducted  by  the  nerves  to  the  var- 
ious parts  of  the  human  system;  that  as  a 
part  of  said  scheme  he  would  and  did  secure 
the  testimonials  of  persons  who  claimed  them- 
selves to  have  been  cured  of  some  disease  by 
his   alleged  systematic  remedy;   that  as   an 
additional  part  of  said  scheme  he  would  ad- 
vertise to  the  public  generally  that  he  had 
deposited  two  thousand    ($2,000)    dollars  in 
a  bank  of  Wichita,  Kan.,  and  instructed  the 
said  bank  to  pay  said  two  thousand  ($2,000) 
dollars  to  the  first  person  who  would  prove 
the  testimonial  letters  printed  in  his  adver- 
tisements were  not  genuine;  that  the  letters^ 
papers,  and  advertisements  and  testimonials 
herein  mentioned  are  too  lengthy,  numerous, 
voluminous,  and  otherwise   unfit  to  set  out 
herein,  and  for  that  reason  are  not  set  forth ; 
that  he,   the   said   Henry  Samuels,  designed 
and  intended,  by  means  aforesaid,  to  cause 
and  induce  divers  and  various  persons,  resi- 
dents within  the  United  States,  to  communi- 
cate and  open  correspondence  with  him,  un- 
der the  style  and  address  of  *Prof.  H.  Samuels 
Remedy   Company    (Not   Inc.),   of   Wichita, 
Kan.,*    by   making    them    believe    that    they 
might  be  cured  or  benefited  by   the  use  of 
his    said    Systematic    Remedy,    and,    having 
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induced  and  caused  said  persons  to  communi- 
cate with  him  as  aforesaid,  he  further  de- 
signed, by  letters  and  circulars  which  he 
would  send  to  said  persons,  to  [540]  induce 
them  to  send  and  forward  to  him,  the  said 
Henry  Samuels,  under  the  name  of  Prof.  H. 
Samuels  Remedy  Company,  many  and  var- 
ious sums  of  money,  money  orders,  checks, 
and  property  of  value,  for  said  pretended 
Systematic  Kemedy;  that  he,  the  said  Henry 
Samuels,  then  and  there  and  at  all  the  times 
herein  mentioned,  designed  and  intended  to 
unlawfully  and  feloniously  appropriate  and 
convert  said  money  and  property  to  his  own 
use  for  personal  gain,  and  to  return  therefor 
to  said  persons  his  pretended  Systematic 
Remedy  for  their  supposed  diseases,  which 
said  remedy  was  of  no  value." 

The  indictment  then  proceeds  to  negative 
all  the  claims  made  by  him: 

That  "  he  knew  that  many  of  the  pretenses, 
promises  and  statements  set  forth  in  said 
letters,  newspapers,  and  circulars  used  by 
him  in  furtherance  of  his  said  scheme  and 
artifice  to  defraud  were  false  and  misleading 
and  deceptive;  and  he  knew  that  the  testi- 
monials were  in  reality  obtained  from  per- 
sons who  did  not  know  whether  they  had  been 
cured  or  not  by  said  Systematic  Remedy — 
all  of  which  he,  the  said  Henry  Samuels,  un- 
lawfully and  feloniously  did,  with  the  intent 
then  and  there  to  cheat  and  defraud  any  and 
all  persons  whomsoever  might  be  so  induced 
as  aforesaid  to  become  victims  of  his  said 
scheme  and  artifice  to  defraud." 

The  indictment  then  charges  that  for  the 
purpose  of  carrying  out  and  executing  the 
scheme  and  artifice  to  defraud  he  did,  on 
certain  days  named  in  the  indictment,  ''with 
the  intent  as  aforesaid  unlawfully  and  will- 
fully and  feloniously  place  and  cause  to  be 
placed  in  the  post  ofiice  establishment  of  the 
United  States  at  Wichita,  Kan.,  in  said  divi- 
sion and  district,  the  same  being  a  part  of 
the  post  ofiice  establishment  of  the  United 
States,  and  an  authorized  depository  for 
mail,"  certain  letters  which  were  addressed 
to  the  parties  named  in  the  indictment,  and 
copies  of  the  letters  are  set  out  in  full.  The 
letters  in  the  first,  second,  third,  and  fourth 
counts  are  identical,  but  addressed  to  differ- 
ent persons  and  mailed  on  different  days. 
The  letters  set  out  in  the  fifth,  sixth,  and 
eighth  counts  are  identical,  and  the  letters 
set  out  in  the  seventh,  ninth,  tenth,  and 
eleventh  counts  are  identical. 

In  determining  the  sufficiency  of  the  in- 
dictment, each  count  must  be  treated  as  a 
whole,  and  not  merely  as  a  part  thereof. 
Dealy  v.  U.  S.  152  U.  R.  539,  14  S.  Ct.  680, 
38  U.  S.  (L.  ed.)  545;  Horn  v.  U.  S.  182  Fed. 
721,  105  C.  C.  A.  163;  Hyde  v.  U.  S.  198  Fed. 
610,  119  C.  C.  A.  493. 

It  is  claimed  that  the  indictment  is  fatal- 
ly defective,  because  it  does  not  charge  that 


he  deposited,  or  caused  to  be  deposited,  in 
the  post  office  of  the  United  States,  the  let- 
ters set  out  in  the  indictment  ''knowinglv," 
although  each  count  charges  that  he  devised 
a  scheme  and  artifice  to  defraud  "unlawfully, 
knowingly,  fraudulently,  designedly,  and 
falsely."  The  statute  does  not  require  it,  for 
it  does  not  in  this  connection  use  the  word 
"knowingly;  "  and,  this  being  a  statutory 
offense,  it  is  only  necessary  to  charge  it  in 
the  general  language  of  the  statute,  provided 
that  the  description  is  accompanied  by  a 
statement  of  all  the  particulars  essential  to 
constitute  the  offense,  or  crime,  and  to  ac- 
quaint the  accused  with  the  nature  of  the 
charge.  U.  S.  v.  Hess,  124  U.  S.  483,  8  S. 
Ct.  571,  31  U.  S.  (L.  ed.)  616;  Brooks  v.  U. 
S.  146  Fed.  224,  76  C.  C.  A.  581;  Lemon  v. 
U.  S.  164  Fed.  953,  90  C.  C.  A.  617. 

It  is  true  that,  in  order  to  constitute  the 
offense  charged,  the  defendant  [541]  must 
have  either  deposited  these  letters  in  the  post 
office,  to  be  carried  through  the  mails  to  the 
parties  to  whom  they  were  addressed,  or 
caused  it  to  be  done,  knowing  that  they  were 
for  the  purpose  of  carrying  into  effect  the 
scheme  to  defraud  charged  in  the  indictment. 
But  each  count  did,  in  effect,  charge  it.  The 
language  used  is  that  he  ''did  then  and  there, 
and  on  or  about  [naming  the  day],  with  the 
intent  as  aforesaid,  unlawfully  and  willfully 
and  feloniously  place  and  cause  to  be  placed 
in  the  post  office  establishment  of  the  United 
States,"  etc.,  the  letters  set  out  in  the  in- 
dictment. This  clearly  was  sufficient.  Fel- 
ton  v.  U.  S.  96  U.  S.  699,  24  U.  S.  (L.  ed.) 
875;  Spurr  v.  U.  S.  174  U.  S.  728-734,  19 
S.  Ct.  812,  43  U.  S.  (L.  ed.)  1150;  Horn  v. 
U.  S.  182  Fed.  721,  105  C.  C.  A.  163. 

It  is  next  claimed  that  in  the  letters  and 
advertisements  the  defendant  only  claimed 
what  had  been  said,  or  written,  to  him  by 
those  who  had  used  his  preparation,  and 
therefore  these  representations  were  not  his, 
but  those  of  his  patients.  But  the  gist  of 
the  offense  is,  not  what  others  thought,  but 
whetlier  he  knew  them  to  be  false.  Sending 
them  out  with  knowledge  that  they  were 
false,  he  made  them  his  own.  Moses  v.  U. 
S.  221  Fed.  863,  137  C.  C.  A.  433. 

The  court  committed  no  error  in  overruling 
the  motion  to  quash  the  indictment,  and  the 
motion  in  arrest  of  judgment  filed  after  the 
conviction,  as  the  indictment  states  all  the 
facts  with  much  greater  particularity  than 
the  law  requires,  and  clearly  states  the  facts 
which  constitute  a  scheme  to  defraud,  and 
the  use  of  the  mails  for  the  purpose  of  pro- 
moting it.  Colburn  v.  U.  S.  223  Fed.  590,  139 
C.  C.  A.  136,  where  Judge  Adams,  speak inj; 
for  this  court,  fully  summarized  the  law  ap- 
plicable to  prosecutions  of  this  class. 

Did  the  court  err  in  the  admission  of  the 
evidence  offered  by  the  government?  It  i* 
claimed  that  the  admission  of  the  advertise- 
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mente  of  the  defendant,  published  in  many 
newspapers,  paying  to  one  advertising  firm 
as  much  as  $175,000  in  one  year  for  this  ad- 
Tertising,  and  which  were  sent  broadcast  to 
thousands  of  persons,  was  prejudicial  error, 
and  also  the  admission  of  the  letters  from 
various  parties,  claiming  to  suffer  from 
many  different  ailments — one  from  a  broken 
now.  another  from  rupture;  another  from 
syphilis;  one  from  goiter;  one  from  a  bullet 
wound  in  the  thigh — and  asking  whether  or 
not  his  remedy  would  cure  them.  To  these 
letters  he  replied  that  from  the  testimonials 
in  his  possession  other  persons  had  been 
cured  from  such  ailments  by  the  use  of  his 
medicine. 

The  medicine,  as  he  described  it  in  his  cir- 
culars, was  a  clear  liquid,  and  to  be  adminis- 
tered through  the  eyes,  and  would  serve  as  a 
natural  nerve  vitalizer.  In  his  replies  to 
these  letters  he  explained  that: 

**The  optic  nerve  is  the  only  large  nerve 
that  comes  to  the  surface,  and  the  use  of  this 
medicine  will  affect  every  part  of  the  body, 
thus  causing  the  different  organs  of  the  body 
to  perform  their  proper  functions." 

The  ground  assigned  for  the  alleged  error 
is  that  these  claims  and  advertisements  were 
not  described  in  any  of  the  counts  of  the  in- 
dictment, and  therefore  should  not  have  been 
admitted.  The  fact  that  these  letters,  cir- 
culars, and  advertisements  were  not  set  out 
in  the  [542]  indictment  does  not  prevent 
their  admissibility,  in  a  case  of  this  nature. 
As  the  fraudulent  intent  is  one  of  the  mate- 
rial allcprations  in  the  indictment,  evidence  of 
other  and  similar  ventures  by  the  accused  are 
properly  admissible  as  bearing  on  the  ques- 
tion of  intent.  The  intention  of  a  person 
charged  with  a  crime  can  hardly  ever  be 
shown  by  direct  evidence,  and  for  this  reason 
it  is  permissible  to  introduce  evidence  of  oth- 
er acts  of  a  similar  nature,  especially  when 
committed  continuously  and  for  a  long  period 
of  time,  thereby  establishing  the  fraudulent 
intent.  Withaup  v.  U.  S.  127  Fed.  530,  62 
C.  C.  A.  328;  Olson  v.  U.  S.  133  Fed.  849.  67 
C.  C.  A.  21;  Colt  v.  U.  S.  190  Fed.  305,  111 
('.  C.  A.  205;  Schultz  v.  U.  S.  200  Fed.  234, 
118  C.  C.  A.  420;  Trent  v.  U.  S.  228  Fed.  648, 
143  C.  C.  A.  170. 

This  also  applies  to  the  testimony  that 
**Blind  Joe,"  who  it  was  claimed  by  the  de- 
fendant, in  some  of  his  circulars,  had  been 
cured  of  his  blindness  by  the  use  of  this 
medicine,  was  not  in  fact  so  cured,  but  was 
totally  blind  up  to  the  time  of  his  death. 

Xor  is  the  objection  to  the  admissibility 
of  the  letters  sent  by  the  defendant  through 
the  mails  in  response  to  decoy  letters  of  po?t 
office  inspectors  well  taken.  Orimni  v.  U. 
S.  156  U.  S.  604,  610,  15  S.  Ct.  470,  39  U.  S. 
(L.  ed.)  550;  Scott  v.  U.  S.  172  U.  S.  344, 
19  S.  Ct.  209,  43  U.  S.  (L.  ed.)  471;  Ackley 
v.  U.  S.  200  Fed.  217,  118  C.  C.  A.  403. 


It  is  next  claimed  that  it  was  error  to  ad- 
mit the  opinion  of  Mr.  Nelson  relative  to  the 
therapeutic  value  of  the  medicine,  because 
the  witness,  although  he  had  qualified  as  an 
experienced  chemist,  was  not  shown  to  be 
qualified  to  testify  as  an  expert  physician. 
Mr.  Nelson  had  analyzed  the  defendant's 
medicine,  and  testified  that  it  was  a  solu- 
tion of  hydrant  water,  containing  some  salt 
and  sugar,  and  some  slight  traces  of  calcium 
and  magnesium  phosphates,  and  a  very  mi- 
nute trace  of  boracic  acid.  He  was  asked 
whether  these  traces  were  of  sufficient  quan- 
tity to  have  any  therapeutic  value  or  force. 
He  had  testified  that  he  had  not  studied 
medicine,  but  that  from  his  experience  and 
knowledge  of  chemistry  he  knew  whether  the 
preparation  had  any  contents  that  had  a 
therapeutic  value  as  a  medicine. 

There  was  no  error  in  this,  for  it  was  for 
the  jury  to  determine  what  weight  to  give 
to  his  evidence  on  that  point,  taking  into  con- 
sideration the  witness'  knowledge  and  ex- 
perience. But,  even  if  it  had  been  error,  it 
was  not  prejudicial,  as  four  physicians  of 
learning  and  experience,  and  who  had  prop- 
erly qualified  as  experts,  testified  to  the  same 
effect. 

Nor  was  it  error  to  permit  Dr.  Dorsey  to 
answer  the  hypothetical  question  put  to  him, 
as  to  the  effect  of  a  preparation  containing 
the  ingredients  found  by  the  chemists  by 
proper  analysis.  There  was  nothing  of  an 
assumed  character  in  the  question.  It  was 
based  upon  testimony  in  the  case. 

The  evidence  that  the  defendant  is  not  a 
great  scientist,  a  man  of  scientific  education, 
and  a  man  of  letters  and  learning,  as  claimed 
in  his  advertisements,  and  which  was  charged 
in  the  indictment  to  be  untrue,  was  admissi- 
ble, although  the  witness  testified  that  his 
[543]  testimony  was  based  on  an  acquaint- 
ance with  the  defendant  20  years  before,  at 
the  time  when  the  defendant  was  a  middle- 
aged  man.  It  is  unusual  that  a  man  who, 
when  middle-aged,  has  no  scientific  training 
or  knowledge,  should  in  old  age  become  a 
great  scientist.  In  any  event  it  was  admissi- 
ble as  a  circumstance,  the  defendant  having 
an  opportunity  to  show  that  since  then  he 
had  by  study  become  a  great  scientist.  There 
was  no  prejudicial  error. 

Did  the  court  commit  error  in  excluding 
certain  evidence  offered  by  the  defendant?  It 
is  claimed  that  the  court  erred  in  refusing 
to  permit  the  defendant,  on  the  cross-exam- 
ination of  Dr.  Dorsey,  to  practically  intro- 
duce Gray's  work  on  Anatomy,  by  asking 
him  question  after  question  from  that  book. 
As  this  was  new  matter,  on  which  Dr.  Dor- 
sey had  not  been  examined  on  his  direct  ex- 
amination, it  was  properly  exclude<l.  It  ia 
true  the  witness  might  have  been  examined 
as  to  the  value  of  Dr.  Gray's  work,  with 
which,  he  testified,  he  was  familiar;  but,  if 
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the  defendant  wanted  to  introduce  that  work 
as  evidence,  he  should  have  offered  it  as  his 
own  testimony,  and  for  that  purpose  he 
might  have  made  Dr.  Dorsey  his  own  witness 
at  the  proper  time. 

Nor  was  it  error  for  the  court  to  refuse  to 
admit  in  evidence  a  copy  of  the  defendant's 
publication  on  the  eye.  At  best  it  was  mere- 
ly a  self-serving  statement.  If  he  wanted 
to  prove  that  he  was  a  great  scientist  by 
reason  of  having  written  and  published  that 
book,  he  should  have  introduced  witnesses 
who  were  qualified  to  testify  on  that  point. 
The  jury  waH  not  the  proper  body  to  ex- 
amine the  book  and  determine  from  it  wheth- 
er he  was  a  great  scientist  or  not.  Besides 
no  foundation  had  been  laid  to  prove  the  real 
author  of  the  book.  Vo  may  have  employed 
a  scientist  to  write  it  and  published  it  as  his 
own  work. 

Did  the  court  err  in  limiting  the  number 
of  witnesses  ofTered  bv  the  defendant  for  the 
purpose  of  proving  by  them  that  they  had 
been  cured  of  many  different  ailments  by  the 
use  of  the  defendant's  preparation?  It  ap- 
pears that,  after  35  witnesses  had  testified 
on  behalf  of  the  defendant  on  that  point,  the 
court  announced  that  only  6  more  witnesses 
would  be  permitted  to  testify  along  that  line. 
After  these  6  witnesses  had  testified,  the  de- 
fendant wanted  to  introduce  20  or  25  more 
witnesses,  some  of  them  as  to  other  diseases, 
of  whicli,  it  was  claimed,  they  had  been 
cured  by  the  use  of  this  preparation,  and  to 
which  no  other  witnesses  had  testified. 

At  best  this  evidence  was  merely  cumula- 
tive, and  it  was  a  matter  of  discretion  for 
the  trial  judge  to  determine  wli ether  any 
more  witnesses  would  be  permitted  to  testify 
after  41  witnesses  had  done  so.  This  is  a 
matter  which  must  be  left  to  the  discretion 
of  the  trial  judge,  and  unless  it  appears  clear- 
ly that  there  had  been  an  abuse  of  the  dis- 
cretion, which  was  prejudicial  to  the  defend- 
ant, the  appellate  court  will  not  consider  it 
cause  for  reversal.  Mergentheim  v.  State, 
107  Ind.  507,  8  N.  E.  568.  In  our  opinion 
tliere  was  no  such  abuse. 

Tliis  also  applies  to  the  action  of  the  court 
in  limiting  the  time  for  argument,  each  side 
being  given  the  same  time.  Lucas  v.  Com. 
149  ky.  495,  149  S.  W.  861,  42  L.R.A.(N.S.) 
209,  a  [544]  murder  trial,  in  which  counsel 
were  limited  in  their  argument  to  30  minutes 
a  side.  In  this  case  the  issues  were  few,  and 
not  complicated,  and  in  our  opinion  the  court 
did  not  abuse  the  discretion  necessarily  re- 
posed in  it. 

It  is  claimed  that  the  court  should  have 
instructed  the  jury  to  return  a  verdict  of  not 
guilty.  The  testimony  is  very  voluminous, 
and  it  will  serve  no  useful  purpose  to  pro- 
long this  opinion  by  setting  it  out  in  detail. 
We   have   carefully   read  and   considered  it. 


and  we  are  satisfied  that  the  facts  established 
were  of  such  a  nature  that  it  was  proper  for 
the  court  to  submit  the  case  to  the  jury  for 
final  determination. 

The  extravagant  claims  made  for  the  prep- 
aration to  cure  almost  all  the  diseases  known, 
many  of  them  of  a  nature  which  can  only  be 
cured  by  surgery;  the  undisputed  fact  that 
the  preparation  contained  nothing  but  ordi- 
nary hydrant  water  of  the  city  of  Wichita, 
where  it  was  prepared,  with  a  little  salt 
and  sugar  in  it,  the  minute  trace  of  boracic 
acid  found  in  it  being  indigenous  to  the  hy- 
drant water  of  that  city;  the  high  price 
charged  for  it,  at  first  $5  a  bottle,  afterwardis 
$3  a  bottle,  when  the  cost  of  its  preparation 
was  trifling;  the  testimony  of  the  physicians 
that  it  had  no  therapeutic  value  whatever— 
all  these  proofs  certainly  justified  the  sub- 
mission of  the  case  to  the  jury  to  determine 
whether  the  so-called  medicine  was  merely  a 
sclieme  to  defraud,  and  that  the  mails  had 
been  used  for  the  purpose  of  carrying  it 
out. 

Did  the  court  err  in  refusing  certain  in- 
structions asked  on  behalf  of  the  defendant: 
One  of  the  important  questions  in  issue  was 
what  the  defendant  knew  to  be  the  true  facts, 
and  not  what  others  believed.  If  he  knew 
that  the  medicine  was  not  a  cure  for  the 
many  ailments  claimed  for  it,  and  in  fact 
for  none,  the  fact  that  many  of  those  whu 
used  it  believed  that  it  had  cured  them  would 
be  no  defense,  no  more  than  the  defendant 
could  have  been  found  guilty,  because  some 
of  those  who  had  used  his  medicine  did  not 
obtain  the  relief  expected  from  it,  if,  as  a 
reasonable  man  he  honestly  believed,  or  had 
reasonable  cause  to  believe,  that  it  possessed 
the  curative  properties  he  claimed  for  it. 
The  evidence  of  his  patients  bore  on  his  in- 
tent, and  therefore  was  properly  admitted 
by  the  court;  but  it  was  for  the  jury  to  de- 
termine from  all  the  evidence  what  the  de- 
fendant's intention  was,  regardless  of  what 
some,  or  all  of  his  patients  believed.  Harri- 
son V.  U.  S.  200  Fed.  662,  119  C.  C.  A.  78; 
Moses  V.  U.  S.  supra. 

In  American  School  of  Magnetic  Healing 
V.  McAnnulty,  187  U.  S.  94,  23  S.  Ct.  33,  47 
U.  S.  (L.  ed.)  90;  and  Post  v.  U.  8.  135  Fed. 
1,  67  C.  C.  A.  669,  70  L.R.A.  989,  relied  on  by 
the  defendant,  the  material  issues  were  wheth- 
er mental  or  magnetic  healers  were  within 
the  meaning  of  the  statute,  when  they  hon- 
estly believed  in  the  eflicacy  of  their  belief, 
and  it  was  held  that,  as  it  was  a  recognized 
school  of  healing,  believed  in  by  a  large  num- 
ber of  people,  it  was  not  a  scheme  to  defraud, 
if  the  defendant  believed  in  it  in  good  faith. 
It  is  a  well-known  fact  that  a  very  large  and 
intelligent  class  of  people  believe  that  Chris- 
tian Science,  and  other  similar  beliefs,  which 
teach  that  faith  [545]  alone,  without  the  aid 
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of  drugs  or  surgery,  can  effect  cures  for  many 
diseases. 

Nor  is  U.  S.  V.  Johnson,  221  U.S.  488,  31 
S.  Ct.  627,  65  U.  S.  (L.  ed.)  823,  applicable 
to  the  facte  in  this  case.  That  was  a  prose- 
cution for  the  violation  of  the  Pure  Food 
r.nd  Drug  Act  of  June  30,  1906  (34  Stat.  768, 
c.  3915  [Fed.  St.  Ann.  1909  Supp.  p.  137; 
Comp.  St.  1913  §§  8717-8728]),  and  the  only 
question  for  determination  was  whether  the 
false  statements  of  the  curative  powers  of 
the  medicine  printed  on  the  label  were  within 
the  provisions  of  that  act?  The  court  held 
that  they  were  not.  By  Act  Aug.  23,  1912, 
c.  352,  37  Stat.  417  <Comp.  St.  1913,  §  8724), 
this  was  remedied,  and  in  Seven  Cases,  Eck- 
man's  Alternatives  v.  U.  S.  239  U.  S.  510,  36 
S.  Ct.  190,  the  Supreme  Court  held  such  false 
claims  were  within  the  amendatory  act,  and 
and  that  the  act  was  constitutional.  This 
case  also  explains  and  distinguishes  the 
School  of  Magnetic  Healing  Case. 

Nor  is  Bruce  v.  U.  S.  202  Fed.  98,  120  C. 
C.  A.  370,  applicable  to  the  facts  in  this 
case.  Although  there  was  evidence  tending 
to  show  that  many  physicians  indorsed  a 
treatment  for  the  morphine  habit  by  the  use 
of  a  medicine  containing  morphine,  if  ad- 
ministered in  gradually  reduced  quantities, 
the  court  refused  to  give  an  inatruction  sub- 
mitting that  question  to  the  jury.  This  was 
held  to  be  error.  In  the  instant  case  the 
evidence  of  the  government  tended  to  sliow 
that  the  preparation  sold  by  the  defendant, 
and  which  he  claimed  to  be  of  great  curative 
powers,  was  not  even  a  medicine,  and  that  he 
must  have  known  that  fact.  As  stated  in 
the  Seven  Cases  Eckman's  Alternatives  Case; 

''That  false  and  fraudulent  representations 
may  be  made  with  respect  to  the  curative 
eflfect  of  substances  is  obvious.  It  is  said 
that  the  owner  has  the  right  to  give  his 
views  regarding  the  effect  of  his  drugs.  But 
state  of  mind  is  itself  a  fact,  and  may  be  a 
material  fact,  and  false  and  fraudulent 
representations  may  be  made  about  it;  and 
persons  who  make  or  deal  in  substances  or 
compositions  alle^sfed  to  be  curative  are  in  a 
position  to  have  superior  knowledge,  and  may 
be  held  to  good  faith  in  their  statements 
[citing  authorities].  It  cannot  be  said,  for  ex- 
ample, that  one  who  should  put  inert  matter 
or  a  worthless  composition  in  the  channels 
of  trade,  labeled  or  described  in  an  accom- 
panying circular  as  a  cure  for  disease,  when 
he  knows  it  is  not,  is  beyond  the  reach  of  the 
lawmaking  power." 

Other  special  instructions  asked  on  behalf 
of  the  defendant,  and  which  were  refused  by 
the  court,  were  fully  covered  by  the  charge 
of  the  court  to  the  jury,  and  those  not  so 
covered  were  clearly  erroneous,  and  properly 
refused. 

It  is  next  claimed  that  the  court  erred  in 
its  charge  to  the  jury  when  it  said: 


"If  you  find  beyond  a  reasonable  doubt, 
from  the  witnesses  offered  here,  what  this 
remedy  consisted  of,  then  inquire  whether  or 
not  a  reasonable  man,  knowing  the  contei^ts 
of  the  remedy,  would  or  could  believe  it  to  be 
a  curative  remedy." 

In  determining  the  correctness  of  a  gen- 
eral charge  to  the  jury,  it  will  not  do  to  take 
certain  excerpts  and  complain  of  these.  The 
well-established  rule  is  that  the  charge  must 
be  taken  as  a  whole,  and  if,  so  taken,  it  states 
the  law  correctly,  there  is  no  cause  for  re- 
versal. Horn  V.  U.  S.  supra.  The  above 
excerpt  was  given  in  connection  [546]  with 
the  full  statement  about  the  presumption 
of  innocence  and  the  burden  on  the  gov- 
ernment to  prove  all  material  allegations  be- 
yond a  reasonable  doubt,  and  the  question 
submitted  to  the  jury  was  whether  the  de- 
fen4ant  was  engaged  in  prosecuting  a  scheme 
and  device  for  getting  money  from  others 
for  the  so-called  remedy,  which  he  knew 
would  not  and  could  not  cure  the  ailments 
of  those  to  whom  he  was  selling  it,  and  for 
the  purpose  of  carrying  out  this  scheme  he 
used  the  mails  as  charged  in  the  indictment. 
The  court  said: 

"The  defendant  was  selling  what  he  called 
a  remedy,  and  as  he  was  selling  a  remedy  he 
is  presumed  to  have  known  what  it  contained^ 
and,  knowing  what  it  contained,  did  he  be- 
lieve it  to  be  a  remedy  for  the  diseases  for 
which  he  was  offering  it  for  sale?  If  he  be- 
lieved that  in  good  faith,  he  had  a  right  to 
conduct  the  business.  But  if,  knowing  the 
contents  of  this  remedy,  he  knew  it  did  not 
have  the  curative  properties,  .  ,  .  then 
he  was  using  a  scheme  to  defraud  those  who 
purchased  from  him.  .  Now,  gentle- 

men, I  think  you  understand  the  issues  which 
are  presented  to  you  in  this  case  for  your 
determination.  It  is  not  a  question  in  this 
case  what  others  may  have  thought  about 
this  matter  at  all,  except  in  so  far  as  what 
others  said  or  wrote  might  tend  to  prove  or 
disprove  what  the  defendant  thought.  The 
question  is  what  the  defendant  knew  and  in- 
tended If  he  intended  to  devise  a  scheme 
to  defraud,  or  had  devised  one,  and  used  the 
mails  as  charged  in  the  different  counts  of 
this  indictment  in  carrying  out  that  scheme, 
then  he  must  be  convicted,  if  you  believe 
that  beyond  a  reasonable  doubt:  but,  if  not, 
he  must  be  acquitted." 

Nor  did  the  court  err  in  its  charge  to  the 
jury  when  it  returned  for  further  instruc- 
tions.    The  jury  asked  this  question: 

"Shall  we  follow  the  evidence  introduced 
as  to  Mr.  Samuels'  belief,  his  own  belief,  in 
the  efficacy  of  the  treatment?" 

The  court  in  response  to  this  question  told 
the  jury: 

"Why,  gentlemen,  I  charged  you  that  this 
case  depends  upon — ^so  far  as  whether  the  de- 
fendant  had   devised   a   scheme   to   defraud. 
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depends  upon — ^the  character  of  business  that 
the  defendant  was  doing.  So  long  as  one 
honestly  engages  in  biisinesB,  although  he 
may  be  mistaken,  If  he  is  honestly  mistaken, 
this  statute  does  not  apply.  This  act  applies 
to  a  case  where  one  has  devised  a  scheme  to 
defraud  others,  and  uses  the  mails  in  execut- 
ing that  scheme  or  attempting  to  execute  it. 
Now  allow  me  to  instance.  A  man  running  a 
retail  business  may  buy  goods  from  the  trade 
far  in  excess  of  his  ability  to  pay  for  them, 
but  if  he  honestly  believes  he  can  pay  for 
them,  and  intends  to  pay  for  them,  that  is 
one  thing;  but  if  he  buys,  not  intending  to 
pay,  then  he  is  using  his  business  as  a 
scheme,  a  cloak  to  defraud." 

Thereupon  another  question  was  asked  by 
the  jury: 

"Whether  or  not — the  question  of  his  in- 
telligence, the  question  of  the  use  of  common 
sense,  in  determining  whether  or  not  he 
knew  whether  his  medicine  would  cure  or 
not.  In  other  words,  we  did  not  have  any 
evidence  as  to  the  defendant's  intelligence?" 

To  this  question  the  court  responded: 

"Well,  now,  gentlemen,  a  jury  is  composed 
of  reasonable  human  beings.  In  the  ab- 
sence of  proof  to  the  contrary,  a  jury  pre- 
sumes that  other  human  beings  are  reason- 
able creatures.  So,  in  arriving  at  matters 
of  this  kind,  you  use  your  intelligence.  You 
look  at  motives;  and  where  the  conduct  of 
any  one  is  brought  into  controversy,  and  the 
intelligence  or  lack  of  intelligence  of  such 
person  is  not  shown  by  the  evidence,  you  pre- 
sume he  is  a  person  of  average  intelligence 
or  reason;  that  he  is  a  reasonable  creature. 
If,  however,  the  question  of  the  intelligence 
of  the  party  comes  up  in  the  evidence,  and 
there  is  proof  on  that  subject,  then  you 
follow  the  evidence.  But  in  the  absence 
[647]  of  any  proof  you  presume  that  the 
person  is  of  average  intelligence,  that  he  is 
a  reasonable  human  creature." 

We  can  see  nothing  prejudicial  in  this. 
The  law  presumes  every  person  to  be  of  or- 
dinary intelligence,  unless  he  is  shown  to  be 
otherwise,  and  certainly  a  man  who  claims 
to  be  a  great  scientist,  and  of  great  expert- 
ness  in  medical  science,  would,  in  the  ab- 
sence of  evidence  to  the  contrary,  be  pre- 
sumed to  be  of  ordinary  intelligence. 

A  careful  examination  of  the  voluminous 
record  and, the  many  authorities  which  able 
counsel  have  cited  to  us  fail  to  show  any 
prejudicial  error. 

The  judgment  is  affirmed. 


NOTE. 

RestTlotinK  Argument  of  Coviuel  ia 
Criminal  Action  as  Constitntims  Re- 
versible Error. 

Scope  of  Note,   718. 
In  General,   718. 
Illustrations : 

Reasonable  Restrictions,  719. 

Unreasonable  Restrictions,  721. 


Scope  of  Note. 

The  present  note  reviews  the  recent  cases 
passing  on  the  action  of  a  trial  court  in 
restricting  the  argument  of  counsel  in  a 
criminal  act  as  constituting  reversible  error. 
The  earlier  cases  are  collected  in  the  notes 
to  State  V.  Rogoway,  2  Ann.  Cas.  431  and 
Yeldell  v.  State,  46  Am.  St.  Rep.  20. 

In  General, 

Because   of   the   fact   that   the   length  of 
time  to  be  allowed  to  counsel  in  a  criminal 
action  for  the  purpose  of  presenting  an  argu- 
ment to  the  jury  is  discretionary  with  the 
court,    and    because    of   the   wide    difference 
among  the  cases  with  respect  to  facts  and 
circumstances,  it  is  impossible  to  lay  down 
any  precise  rule  with  reference  to  the  proper 
time  limit  of  argument  by  counsel  to  the  jury. 
In  Peagler  v.  State,  110  Ala.  11,  20  So.  363,  it 
was  said:     "The  constitution  does  not  specify 
the  time  nor  the  number  of  counsel,  to  which 
a  person  accused  by  a  criminal  prosecution  is 
entitled.    It  provides  that  'he  has  a  right  to 
be  heard  by  himself  and  counsel  or  either/ 
This  provision  guarantees  him  the  right  to  be 
heard  on  all  questions  of  law  and  fact  which 
may  arise  at  any  time  during  the  prosecution, 
and   it  implies  that  he  shall  have  full  op- 
portunity and  time  as  justice  and  the  neces- 
sities of  the  case  may  require.     Necessarily 
the  trial  court  is  invested  with  a  large  and 
very    responsible    discretion    in    determining 
and  affording  to  the  accused  the  full  measure 
of  his  constitutional  right.     Like  any  other 
adjudication    by    the    trial    court,    involving 
the  rights  of  a  party  on  trial,  its  judgment 
is  revisable  by  this  court.     WTien  the  ques- 
tion is  presented  here,  we  determine  whether 
the  discretion  has  been  abused,  whether  tho 
party  has   been  deprived  of  his  right  to  be 
fully  heard,  as  provided.     Where  the  right 
has  been  wholly  denied,  or  action  taken  in 
the  absence  of  the  accused,  the  duty  of  this 
court  is  plain.     But  where  the  question  de- 
pends upon  the  manner  in  which  a  discretion 
has   been   exercised,  the  duty  of  this   court 
in    reviewing    the    conclusion    of    the    trial 
court  is  often  difficult.    When  it  is  presented 
as  it  is  in  this  case,  the  duty  devolves  upon 
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this  court  to  examine  the  record,  and  con- 
sider the  gravity  of  the  charge  against  the 
accused,  the  number  and  character  of  legal 
questions  and  facts  involved,  and  determine 
from  a  consideration  of  them  all,  whether 
the  time  allowed  was  ample  to  secure  com- 
plete justice  to  the  defendant."  In  Lucas  v. 
Com.  149  Ky.  495,  149  S.  W.  861,  the  court 
quoted  with  approval  the  following  excerpt 
from  Stout  v.  Com.  148  Ky.  199,  146  S.  W. 
407 :  "  *We  have  ruled  in  a  number  of  casea 
that  the  time  that  shall  be  allowed  for  ar- 
gument is  a  matter  in  the  discretion  of  the 
trial  judge,  and  that  unless  it  affirmatively 
appears  that  this  discretion  has  been  abused 
to  the  prejudice  of  the  accused,  it  will  not 
amount  to  a  reversible  error.  .  .  .  The 
trial  court  should,  of  course,  allow  counsel 
for  the  accused  in  every  case  reasonable  time 
and  opportunity  to  present  the  reasons  why 
there  should  be  an  acquittal,  but  it  is  ob- 
vious that  the  time  that  should  be  allowed 
depends  upon  the  facts  and  circumstances  of 
each  particular  case.  It  is  not  to  be  alto- 
gether regulated  by  the  number  of  witnesses 
that  are  introduced,  as  a  very  complicated 
state  of  facts  might  be  presented  by  the  tes- 
timony of  a  single  witness.  It  is  rather  to 
be  controlled  by  the  simplicity  of  the  facts 
and  circumstances  surrounding  the  transac- 
tion.' "  In  State  v.  Mayo,  42  Wash.  540,  7 
Ann.  Cas.  881,  85  Pac.  251,  it  was  said:  "To 
appear  and  defend  in  person  and  by  counsel 
is  a  right  guaranteed  to  one  accused  of  crime 
by  the  constitution  of  this  state,  as  well  as 
bv  the  Federal  Constitution,  and  it  is  not  to 
be  denied  that  a  part  of  that  right  is  the 
right  to  address  the  jury  on  the  questions 
of  fact  the  issues  present  for  determination. 
This  right,  too,  has  always  been  regarded  as 
one  of  the  greatest  value,  not  only  to  the 
accused,  but  to  the  due  administration  of 
justice,  and  any  limitation  of  it  which  has 
seemed  to  deprive  the  accused  of  a  full  and 
fair  hearing  has  generally  been  held  error 
entitling  the  defendant  to  a  new  trial.  Wil- 
liams V.  State,  60  Ga.  367,  27  Am.  Rep.  412; 
Jones  V.  Com.  87  Va.  63,  12  S.  E.  226 ;  White 
V.  People,  90  111.  117,  32  Am.  Rep.  12;  People 
V.  Green,  99  Cal.  564,  34  Pac.  231;  People 
V.  Kecnan,  13  Cal.  581;  Dille  v.  State,  34 
Ohio  St.  617,  32  Am.  Rep.  395;  Hunt  v. 
State,  49  Ga.  255,  15  Am.  Rep.  677;  State 
V.  Rogoway,  45  Ore.  601,  78  Pac.  987,  81  Pac. 
234;  State  v.  Tighe,  27  Mont.  327,  71  Pac. 
3." 

In  Hendrix  v.  U.  S.  2  Okla.  Crim.  240,  101 
Pac.  125,  the  court,  while  sustaining  the 
limitation  imposed  in  that  case,  said:  "We 
cannot,  however,  refrain  from  expressing  the 
opinion  that  it  is  extremely  dangerous  to 
limit  counsel  in  advance  of  the  argument,  and 
we  believe  that  trial  courts  should  exercise 
discretionary    power    in    this  regard    with 


great  care  and  caution,  and  no  unreasonable 
limitation  of  time  should  be  attempted,  and 
that  this  discretion  should  be  exercised  with 
due  regard  for  all  the  circumstances  of  the 
case.  This  court  will  not  hesitate  to  reverse 
the  judgment  of  the  trial  court  if  the  record 
discloses  an  abuse  of  this  discretion.  All 
steps  in  the  trial  of  a  criminal  case  should 
be  so  taken  as  to  safeguard  all  the  substan- 
tial right  and  interests  of  the  accused,  to 
the  end  that  the  accused  will  be  accorded  in 
all  respects  a  fair  and  impartial  trial.'' 

JUuatrations. 

Reasonable  Restbictions. 

An  allowance  of  four  hours  and  forty 
minutes  has  been  considered  sufficient  time 
for  the  prisoner's  counsel  to  sum  up  in  a 
murder  case.  Wilbum  v.  State,  141  Ga.  510, 
81  S.  E.  444. 

A  time  limit  of  four  and  one-half  hours 
in  a  murder  case  has  been  considered  suffi- 
cient where  it  appeared  that  the  facts  were 
few  and  the  evidence  occupied  only  twenty- 
three  pages.  State  v.  Riddle,  20  Kan.  711. 
To  the  same  effect  see  Holmes  v.  State  ( Tex. ) 
150  S.  W.  926.  An  allowance  of  two  and  one- 
half  hours  has  been  held  to  be  reasonable  in 
a  murder  case.  Griggs  v.  State,  17  Ga.  App. 
301,  86  S.  E.  726.  To  substantially  the  same 
effect  see  Lindsay  v.  State,  138  Ga.  818,  76 
S.  E.  369. 

A  time  limit  of  two  hours  to  present  the 
defense  in  a  murder  trial  has  been  held  to  be 
reasonable.  Harris  v.  Com.  74  S.  W.  1044,  25 
Ky.  L.  Rep.  297.  A  limitation  to  two  hours 
of  the  argument  of  the  defendant's  counsel 
in  a  prosecution  for  the  larceny  of  a  cow  has 
been  held  not  to  be  an  abuse  of  the  court's 
discretion.  Waters  v.  State,  117  Ala.  108,  22 
So.  490.  To  substantially  the  same  effect 
see  King  v.  State   (Tex.)  148  S.  W.  324. 

A  time  limit  of  one  and  one-half  hours  in 
a  prosecution  for  murder  in  the  second  degree 
has  been  held  not  to  be  an  abuse  of  the 
court's  discretion.  Peagler  v.  State,  110  Ala. 
11,  20  So.  363,  wherein  the  court  said: 
"The  next  error  assigned  is,  that  the  trial 
court  deprived  the  defendants  of  their  con- 
stitutional right  to  be  heard  by  counsel,  in 
that  the  court  limited  counsel  to  one  hour  and 
a  half  for  argument.  .  .  .  The  prosecution 
consumed  only  one  hour,  and  the  defense  its 
full  time  of  an  hour  and  a  half.  The  fact 
that  the  counsel  who  opened  for  the  defense 
occupied  most  of  the  time  and  left  only  a 
short  time  for  his  associate,  can  have  no  ef- 
fect upon  the  question.  The  apportionment 
of  the  time  allowed  was  optional  with  them." 

In  Hanks  v.  State,  88  Neb.  464,  129  N. 
W.  1011  {rehearing  denied  89  Neb.  203,  130 
N.    W.    1037),    a    prosecution    for    rape,    a 
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time  limit  of  one  hour  and  fifteen  minutes, 
while  disapproved  of  by  the  reviewing  court, 
was  not  considered  sufficient  ground  to  set 
the  verdict  aside. 

One  hour  has  been  held  to  be  a  sufficient 
time  for  each  side  to  sum  up  in  a  rape  case. 
Jenkins  v.  State,  60  Tex.  Crim.  236,  131  S. 
W.  542.  In  Barr  v.  People,  30  Colo.  522,  71 
Pac.  392,  onu  hour's  time  was  considered  to 
be  sufficient  for  each  side  in  a  prosecution  lor 
robbery  wherein  it  appeared  that  there  were 
but  fifteen  witnesses  examined  and  the  bill 
of  exceptions  contained  but  500  folios  which 
included  "instructions  given  and  refused,  mo- 
tion for  new  trial  and  affidavits  in  support 
thereof  as  well  as  the  exceptions  and  objec- 
tions of  counsel  to  the  testimony."  In  Curry 
v.  State,  17  Ga.  App.  377,  87  S.  E.  685,  it 
was  held  that  under  a  statute  providing  that 
in  the  trial  of  felonies  other  than  capital  of- 
fenses counsel  on  each  side  should  be  limited 
to  one  hour,  where  two  defendants  were  being 
jointly  tried,  their  counsel  were  properly  re- 
stricted to  one  hour  between  them.  And-  in 
Creech  v.  State,  70  Tex.  Crim.  229,  158  S. 
W.  277,  it  was  held  that  an  allowance  of  one 
hour  was  sufficient  time  within  which  to  pre- 
sent to  the  jury  the  defense  in  a  prosecution 
for  selling  intoxicating  liquor. 

Forty-five  minutes  to  each  side  to  sum  up 
in  a  burglary  case  has  been  held  not  to  be  an 
abuse  of  the  trial  court's  discretion,  it  ap- 
pearing that  there  were  but  ton  witnesses  and 
but  twenty  pages  of  typewritten  minutes. 
Howard  v.  State   (Tex.)  "178  S.  W.  506. 

Forty  minutes  to  each  side  was  considered 
a  reasonable  time  in  Graham  v.  State,  90 
Neb.  658,  134  N.  W.  249,  a  prosecution 
against  a  husband  for  abandonment. 

An  allowance  of  thirtv-five  minutes  for  the 
closing  argument  on  behalf  of  the  defendant 
has  been  held  to  be  reasonable.  Hickey  v. 
State,  12  Ala.  App.  143,  67  So.  732  (burg- 
lary) ;  Hendrix  v.  U.  S.  2  Okla.  Crim.  240, 
101  Pac.  125  (stealing  cattle).  In  State  v. 
Patchen,  37  Wash.  24,  79  Pac.  479,  wherein 
it  appeared  that  the  defendant's  attorney  in 
a  prosecution  for  rape  having  been  allowed 
twenty-five  minutes  to  address  jury,  refused 
ten  extra  minutes  to  complete  his  address  be- 
cause the  court  would  not  allow  him  to  use 
this  additional  time  after  the  prosecution 
had  made  its  closing  argument,  the  court 
held  that  the  failure  of  the  attorney  to  occupy 
all  the  time  offered  estopped  him  from  com* 
plaining  of  the  court's  action. 

Thirty  minutes  has  been  considered  a  suf- 
ficient time  in  which  to  present  a  defense  to 
a  murder  charge.  Lucus  v.  Com.  149  Ky. 
495,    149   S.    W.   861,   42   L.R.A.(X.S.)    209. 

And  a  direction  in  a  trial  for  burglary  in 
the  first  d«n^ree  that  defendant's  counsel  in 
addressing  the  jury  should  not  exceed  thirty 
minutes  has  been  sustained,  in  view  of  ex- 


cessive heat  and  the  comparative  brevity  of 
the  evidence.  People  v.  Morrell,  28  Cal.  App. 
729,  153  Pac.  977.  See  also  People  v.  Uy- 
den,  28  Cal.  App.  805,  153  Pac.  1164.  in 
State  v.  Varnado,  131  La.  952,  60  So.  627, 
which  was  a  trial  for  shooting  with  intent  to 
murder,  a  ruling  by  the  court  that  counsel 
for  each  side  should  be  restricted  to  thirtv 

« 

minutes  in  summing  up  was  considered  prop- 
er, a  statute  fixing  one  hour  as  a  maximum 
generally,  and  the  trial  from  the  selection  ot 
the  first  juror  until  the  closing  of  the  testi- 
mony not  consuming  over  three  hours.  In 
the  reported  case,  a  prosecution  for  fraudu- 
lent use  of  the  malls,  it  is  held  that  thinv 
minutes  was  sufficient  time  for  eaeh  side  to 
sum  up  in  because  of  the  fewness  and  sim- 
plicity of  the  issues.  In  McDuffee  v.  Stale.  ')•) 
Fla.  125,  46  So.  721,  a  prosecution  for  rob- 
bery, it  wafl  held  that  thirty  minutes  to  .sum 
up  was  sufficient  for  each  side,  owing  to  the 
simplicity  of  the  facts  in  the  case.  The  court 
said:  ^'At  the  conclusion  of  the  evidence, 
which  had  occupied  but  a  portion  of  the  morn- 
ing session  of  the  oouri  and  in  narrative 
form  covers  eleven  pages  of  typewriting,  four 
witnesses  on  either  side  being  examined,  the 
court  announced  that  the  state  would  be  al- 
lowed thirty  minutes  and  the  defense  also 
thirty  minutes  to  sum  up  the  evidence,  and 
to  the  ruling  the  defense  excepted.  The  state 
used  much  less  than  the  allotted  time,  but 
the  defense  after  consuming  thirty  minutes 
was  prevented  further  argument  by  the  court 
under  the  previous  announcement.  Upon  the 
record  it  would  be  difficult  to  surmise  how 
error  has  been  shown — for  aught  that  appears 
the  two  attorneys  for  the  defense  had  made 
an  exhaustive  analysis  of  the  evidence  wlien 
notified  that  the  thirty  minutes  had  expired. 
The  testimony  was  without  complications. 
Upon  the  part  of  the  state  the  party  assault- 
ed and  robbed  positively  identified  the  defend- 
ant as  the  assaulting  party  and  another  eye 
witness  recognized  him  following  the  assaulted 
party  after  dark  in  a  lonely  spot,  while  for 
the  defense  there  was  the  defendant's  denial 
upon  the  witness  stand,  and  the  testimony  of 
three  witnesses  as  to  an  alibi  that  signally 
failed  to  account  for  the  defendant's  presence 
at  the  crucial  time.  There  is  no  btatut^^iv 
regulation  of  argument  of  counsel  in  this 
state  and  this  is  the  first  time  that  the  point 
has  been  presented  to  this  court.  The  con- 
sensus of  other  courts,  however,  where  stat- 
utes do  not  control,  recognize  a  reasonable 
discretion  in  the  trial  judge  in  such  matters 
and  it  is  a  tribute  to  the  patient  courtesy 
of  our  trial  judges  that  complaint  is  now  for 
the  first  time  made.  It  is  easy  to  conceive 
of  cases  where  a  limitation  of  thirty  minutes 
would  be  a  gross  abuse  of  discretion,  depend- 
ing on  the  character  of  the  evidence,  the  num- 
ber of  witnesses  and  other  circumstances,  and 
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in  such  cases  we  should  not  hestitate  to  in- 
terfere, especially  should  the  record  disclose 
that  the  limitation  actually  prevented  counsel 
from  proper  argument,  hut  after  a  careful 
reading  of  the  cases  cited  to  us  in  behalf  of 
this  assignment,  we  feel  confident  that  no 
a1)iisG  of  discretion  is  now  made  to  appear." 
Twenty  minutes  was  held  to  be  sufficient  in 
\\  right  V.  U.  S.  4  Indian  Ter.  116,  69  S.  W. 
819,  which  was  a  prosecution  for  concealing 
the  death  of  a  child,  there  being  but  four  wit- 
nesses offered  by  the  government  and  the  de- 
fendant offering  no  proof  whatever. 

Sixteen  minutes  was  considered  in  Welch  v. 
State,  158  Ala.  112,  46  So.  856,  to  be  suf- 
fieient  time  to  allow  to  the  defendant's  coun- 
sel for  summing  up,  the  prosecution  being  for 
burglary,  the  facts  being  few  and  simple  and 
the  principles  of  law  plain  and  familiar,  and 
the  case  being  not  argued  at  all  by  the  state's 
attorney. 

Fifteen  minutes  has  been  held  to  be  a  suf- 
ficient length  of  time  for  summing  up,  in  a 
prosecution  for  the  violation  of  a  city  ordi- 
nance prohibiting  the  possession  of  watered 
milk  with  intent  to  sell  the  same  for  human 
food.  Seattle  v.  Erickson,  55  Wash.  675,  104 
Pac.   1128,  26  L.R.A.(N.S.)    102. 

Ten  minutes  has  been  held  to  be  a  sufficient 
time  within  which  a  defense  could  be  present- 
ed to  a  jury,  in  a  prosecution  for  appropriat- 
ing coal  from  a  common  carrier.  Scott  v. 
Com.  148  Ky.  80,  146  S.  W.  406,  wherein  the 
court  said:  ''Complaint  is  also  made  of  the 
action  of  the  trial  court  in  limiting  the  argu- 
ment of  counsel  for  the  accused  to  ten  min- 
utes. The  time  that  shall  be  allowed  counsel 
for  the  accused  in  criminal  cases  for  argument 
is  a  matter  largely  in  the  discretion  of  the 
trial  judge,  and  unless  it  clearly  appears  that 
this  discretion  was  abused  it  will  not  amount 
to  reversible  error.  Iji  these  cases  the  facts 
were  very  few  and  simple.  Only  four  wit- 
nesses including  the  accused  testified.  In 
view  of  the  briefness  and  simplicity  of  the 
evidence,  the  jury  could  have  had  no  difficulty 
in  remembering  and  understanding  all  the 
essential  facts  testified  to.  And  while  ten 
minutes  is  ordinarily  a  short  time  to  allow 
for  argument,  we  are  very  sure  that  counsel 
for  the  appellants  could  and  did  in  that  time 
present  to  the  jury  every  reason  that  could 
be  advanced  why  they  should  not  be  con- 
victed. We  cannot  say  that  this  limitation 
upon  the  argument  was  prejudicial  to  the 
rights  of  the  accused." 

Unreasonable  Restrictions. 

A  restriction  of  the  argument  to  one  and 
three- fourths  hours  for  each  side  in  a  rape 
ca>ie  has  been  held  to  be  unreasonable,  though 
counsel  for  the  accused  was  allowed  twenty 
minutes  additional  time.  People  v.  Fernan- 
df'z,  4  Cal.  App.  314,  87  Pac.  1112.  In  that 
Ann.  Cas.  1917A. — 46. 


case  the  trial  lasted  five  days  and  the  tes- 
timony as  presented  to  the  appellate  court 
covered  three  hundred  and  fifty  pages  of 
transcript. 

An  allowance  of  one  and  one-half  hours  in 
a  murder  case  has  been  held  to  be  insufficient. 
State  V.  Mayo,  42  Wash.  540,  7  Ann.  Cas. 
881,  85  Pac.  251,  wherein  the  court  said: 
"Tlie  court,  against  the  objection  and  over 
the  exception  of  the  appellant,  limited  the 
time  of  argument  to  the  jury  to  one  and  one- 
half  hours  on  each  side.  It  is  contended 
here  that  this  was  such  a  manifest  abuse  of 
discretion  on  the  part  of  the  court  as  to 
entitle  the  appellant  to  a  new  trial.  It  seems 
to  us  that  this  contention  is  also  well  taken. 
In  this  case  the  trial  consumed  something 
more  than  four  days.  Over  twenty  witnesses 
were  examined,  and  the  evidence  reported  to 
this  court  makes  a  typewritten  volume  of 
nearly  500  pages.  The  case  was  a  capital 
one.  The  killing  was  done  by  one  of  a  foreign 
race,  against  which  the  preliminary  examina- 
tion of  the  jurors  disclosed  there  existed  in 
the  public  mind  a  considerable  prejudice. 
Under  these  circumstances,  we  are  clear  that 
the  limitation  of  one  and  one-half  hours  was 
too  restrictive  to  allow  a  full  and  fair  dis- 
cussion of  the  facts  of  the  case,  and,  hence, 
was  a  violation  of  the  defendant's  constitu- 
tional rights." 

An  hour  in  a  murder  case  has  been  con- 
sidered to  be  an  insufficient  time  within  which 
to  present  an  argument  to  the  jury,  where 
there  were  a  large  number  of  witnesses  to  be 
examined  and  much  conflicting  evidence. 
Childers  v.  Com.  161  Ky.  440,  171  S.  W.  149. 

Fifteen  minutes  for  the  closing  argument 
in  a  trial  for  an  offense  punishable  by  twenty 
years*  imprisonment  has  been  held  to  be  in- 
adequate. People  V.  Mayer,  132  App.  Div. 
646,  117  N.  Y.  S.  520. 

Five  minutes  for  the  argument  of  defend- 
ant's counsel  in  a  burglary  case  has  been  held 
to  be  unreasonable.  Taylor  v.  State  (Ala.) 
72  So.  557. 
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Ovrners    of    Premises    —    Iiioei&sees    -« 
Children. 

A  child  of  an  employee  of  a  cotton  mill, 
falling  into. a  drain  into  which  the  mill  dis- 
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charged  the  hot  waters  from  the  boilers 
when  cleaning  them,  is  a  licensee,  where  the 
drain  is  situated  in  an  open  square,  made 
by  the  buildings  ajid  employees'  tenement 
houses,  in  which  the  employees  and  children 
are  wont  to  congregate,  though  the  drain  is 
obscured   by   slag  and  briars. 

Attractive  Nuisanoe  —  Pool  of  Water  — • 
Uability. 

A  drain  to  take  off  the  hot  water  of  the 
boilers  of  a  cotton  mill,  the  waters  being 
discharged  only  once  a  day  for  two  hours, 
difficult  to  approach  at  its  head  by  reason 
of  slag  and  briars,  and  greatly  obscured, 
though  situated  in  a  square  in  which  em- 
ployees' and  other  children  are  wont  to  con- 
gregate,  is  not   an  attractive   nuisance. 

[See  note  at  end  of  this  case.] 

Same. 

Though  a  dangerous  thing  may  not  be  an 
attractive  nuisance,  yet  where  it  is  left 
exposed,  so  that  children  are  likely  to  come 
in  contact  with  it,  and  where  their  getting 
in  contact  with  it  is  obviously  dangerous 
to  them,  the  persons  exposing  the  dangerous 
thing  should  reasonably  anticipate  the  in- 
jury that  is  likely  to  happen  to  them,  and 
are  bound  to  take  reasonable  pains  to  guard 
it,  so  as  to  prevent  injury. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  injuries  to  a  child,  killed 
by  falling  into  a  drain  into  which  the  hot 
water  of  boilers  of  a  cotton  mill  was  dis- 
charged, evidence  held  sufficient  to  sustain 
a  verdict  for  defendant. 

[See  note  at  end  of  this  case.] 

Appeal  —  Questions  Reviewed  —  Rulins 
Favoring  Appellant. 

On  plaintiff *s  appeal,  error  in  overruling 
a  demurrer  to  the  complaint  will  not  be  con- 
sidered. 

Witnesses  —  Examination  —  Iieading 
Questions. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  ditch  containing  pools  of  hot 
water,  questions  to  witnesses  as  to  whether 
children  habitually  played  about  the  pool 
are  leading  and  too  general. 

Harmless  Error  —  Question  Answered 
though  Objeotion  Sustained  Thereto. 

Error  cannot  be  predicated  on  sustaining 
objection  to  question  asked  witness,  where 
the  witness  answered  the  question. 

Instructions  —  Action  for  Death  of 
Child  Falling  into  Pool  —  Requests 
Properly  Refused. 

In  an  action  for  death  of  a  child,  caused 
by  falling  into  a  drain  into  which  was  dis- 
charged hot  water  from  the  boilers  of  a 
cotton  mill,  an  instruction  that  it  was  not 
necessary  to  prove  that  the  pool  of  water 
was  not  of  itself  attractive  to  children  id 
properly  refused  as  argumentative. 

Same. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  drain,  into  which  the  hot  water 
from  mill  boilers  was  discharged,  an  instruc- 


tion tliat  the  necessity  for  having  the  blow- 
off  pipe  in  the  operation  of  the  mill  was  not 
an  excuse  for  negligence  in  not  having  the 
place  of  discharge  properly  guarded  is  prop- 
erly refused  as  abstract  and  misleading, 
where  there  was  no  attempt  to  show  that 
such  necessity  of  a  blow-off  pipe  was  an  ex- 
cuse for  negligence,  and  there  was  no  show- 
ing that  the  place  of  discharge,  as  dis- 
tinguished from  other  places  in  the  drain, 
wsiA  guarded  or  not. 

Same. 

In  an  action  for  death  of  a  child  from 
falling  into  a  drain  into  which  the  hot 
water  from  mill  boilers  was  discharged,  a 
charge  that  plaintiff  was  not  required  to 
prove  the  nature  of  children,  as  the  jury  ig 
presumed  to  know  such  nature  as  well  as 
witnesses,  is  properly  refused  as  argumenta- 
tive. 

Same. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  drain  into  which  the  hot  water 
from  mill  boilers  was  discharged,  an  in- 
struction that  it  was  not  necessary  that 
plaintiff  prove  that  defendant  actually  knew 
that  any  child  ever  actually  went  or  played 
in  any  part  of  the  open  space  in  whicli  the 
drain  was  situated,  nor  that  defendant  ac- 
tually knew  that  such  open  place  was  at- 
tractive to  children,  is  properly  refused  as 
misleading. 

Refusal   of   Request   —   Duty   to   State 
Ground  for  Refusal. 

It  is  not  reversible  error  or  groimd  for  new 
trial  for  the  trial  court  to  fail  to  call  tho 
attention  of  counsel  to  typographical  errors 
or  misprisions  in  requested  charges,  when 
they  are  refused  on  that  ground  alone. 

Bill    of    Exceptions    —    Settlement    — 
Striking  Out  Unnecessary  Matters. 

Where  no  objections  are  interposed  to  the 
oral  charge,  and  no  exceptions  are  res€»rved 
to  it  as  a  whole,  or  to  any  part  thereof,  an.i 
it  is,  as  a  whole,  incorporated  into  the  bill 
of  exceptions  by  the  party  taking  the  plea, 
it  is  not  error  for  the  trial  judge  to  strike 
it  out  of  the  bill  before  signing  it. 

Appeal  from  Circuit  Court,  Tallapoosa 
county:     Breweb,  Judge. 

Action  for  death  by  wrongful  act.  Mrs. 
L.  H.  Thompson,  administratrix,  etc.,  plain- 
tiff, and  Alexander  City  Cotton  MillB  Com- 
pany, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

[186]  The  action  is  to  recover  damages  for 
the  wrongful  death  of  plaintiff's  child,  a  boy 
eight  years  of  age.  The  boy  was  killed  bv 
f ailing  into  a  ditch  or  drain  that  at  the  time 
contained  hot  water.  The  diteh  was  used  by 
the  defendant  for  carrying  off  the  hot  water 
from  ite  boilers.  During  a  long-continued 
use  for  this  purpose  the  water  had  vaslied 
out  holes  in  the  bottom  of  the  ditch,   into 
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which  the  hot  water  would  collect  when  the 
boilers  were  washed  out.     There  was  a  dis- 
charge pipe  from  the  boilers,  which  emptied 
the  water  into  this  ditch,  through  which  it 
flowed  off  from  the   mill.     This   ditch   wa<i 
estimated  to  be  from  1  to  3  feet  wide,  and 
from  1  to  2|  feet  deep;  and  the  water  which 
collected  in  these  holes,  or  pools,  as  they  are 
sometimes  called,  was  estimated  to  be  from 
6  to   18   inches   deep,  when   the   water   was 
discharged  from  the  boilers,  through  the  dis- 
charge pipe,  into  this  ditch.    This  hot  water 
was  thus  [187]  discharged  about  once  a  day, 
usually  from  1  to  3  o'clock  in  the  afternoon, 
when  the  boilers  were  cleaned.     At  the  head 
of  this  ditch  into  which  water  was  discharged, 
one  side  or  bank  of  the  ditch  had  grown  up 
in  briars,  which  hung  over  the  ditch,  and  on 
the  other  side  slag  or  cinders,  from  the  boiler, 
had  been  dumped  out,  thus  forming  heapB  or 
dump  piles,  making  the  head  of  the  ditch  not 
.easily  accessible  by  pedestrians.    It  could  be 
approached,  however,  as  was  done  by  the  de- 
ceased,   by   coming   up   the   ditch    and   thus 
avoiding  the  barriers  and  other  obstructions. 
This  ditch,  or  drain,  as  it  is  more  accurately 
described,  some  25  or  30  feet  from  its  head, 
crossed  a  road  which  was  used  by  the  defend- 
ant and  its  employees  and  others  having  oc- 
casion to  use  the  defendant's  premises.     The 
defendant's  premises,  on  which  the  ditch  or 
drain  was  located,  formed  a  hollow  square, 
two  sides  of  which  were  dotted  with  tenement 
houses  occupied  by  the  defendant's  employees, 
one  of  whom  was  the  father  of  the  unfortu- 
nate boy.    The  other  two  sides  of  the  square 
were  occupied  by  the  cotton  mill  buildings, 
machinery,    etc.,   of   the   defendant.     Within 
this  square,  near  the  center,  was  a  water  tank 
into  which  cold  water  was  pumped,  and  from 
which  it  was  used  by  defendant  and  its  em- 
ployees for  domestic  purposes,  and  from  it 
had    formed    a   small    drain    through    which 
overflow  and  waste  water,  flowing  to  a  point 
several    vards    below,    united    with    the    hot 
water  mentioned  as  flowing  in  the  other  ditch 
or   drain.     The   space   around   this   tank   or 
standpipe  was  open,  as  was  most  of  the  hol- 
low   square    above   described,   which    covered 
two  or  three  acres,  and  in  this  square  the 
children  of  the  employees,  including  the  un- 
fortunate   boy,    were    accustomed    to    play. 
While  the  evidence  showed  that  children  ha- 
bitually  played   in   this   square  and  around 
the  [188]  water  tank,  it  did  not  show  with- 
out   dispute    that    they    habitually    played 
around  the  head  of  this  ditch  or  drain  into 
which  the  hot  water  was  discharged  from  the 
drain,    or    blow-off    pipe.      Tlie    evidence    all 
showed  that  the  hot  water  was  difficult  of 
approach,  and  was  so  obscured  and  shut  off 
from   view  that  the  existence  of  such  holes 
or  pools  was  not  known  by  those  who  lived 
near  it,  and  who  constantly  used  water  from 
the  cold  water  tank  or  standpipe. 


The  evidence  of  the  father  and  the  mother 
of  the  unfortunate  child  shows  that  it  was 
a  secluded  spot,  and  anything  but  attractive 
to  either  children  or  grown  persons.  From 
the  very  nature  of  things,  it  could  not  have 
been  at  all  dangerous,  except  for  20  or  30 
minutes,  at  most,  during  each  day.  In  fact, 
it  appears  that  on  this  occasion  neither  the 
deceased  nor  his  companions  knew  of  the 
presence  of  the  hot  water.  They  were  en- 
gaged in  boyish  sport,  trying  to  see  who 
could  throw  the  most  stones  into  the  end  of 
the  exhaust  pipe,  when  the  deceased  slipped 
and  fell  into  one  of  the  pools  or  holes  of 
hot  water. 

The  evidence,  therefore,  wholly  fails  to 
show  that  they  were  attracted  there  by  the 
pools  or  holes  of  hot  water,  but  rather  shows 
that  it  was  the  end  of  this  pipe,  which  formed 
the  target  at  which  they  were  throwing 
stones,  that  attracted  them.  It  would  have 
been  just  as  attractive  if  it  had  discharged 
cold  water  or  had  discharged  none  at  all. 

This  defendant,  so  far  as  this  evidence 
shows,  would  have  been  just  as  liable  for  an 
injury,  had  there  been  no  water  in  the  ditch, 
and  the  boy  had  broken  his  neck,  leg,  or  arm, 
in  falling,  instead  of  being  scalded,  as  he 
was.  That  is  to  sav,  it  was  not  the  hot  water 
which  attracted  him  to  the  spot  where  he 
received  the  injury. 

P.  O.  Stevens  and  Harsh,  Beddotc  d  Fitts 
for  appellant. 

George  A.  Sorrell  for  appellee. 

[189]  Mayfieu),  J. — The  question  in  this 
case  which  underlies  all  others  is  this:  Did 
the  defendant  owe  a  duty  to  its  employees  or 
their  children,  using  its  grounds,  to  fence  or 
otherwise  safeguard  the  ditch  or  drain  which 
carried  off  the  hot  water  from  its  boilers,  so 
as  to  prevent  accidents  like  the  one  which 
befell  plaintiff's  son  in  this  case?  It  is  not 
disputed  that  the  discharge  or  blow-off  pipe 
was  a  necessity  in  defendant's  lawful  busi- 
ness, nor  that  hot  water  of  necessity  had  to 
escape  therefrom  and  be  carried  off;  the 
acute  question  is:  Should  the  ditch  or  drain 
in  which  the  holes  or  pools  had  formed,  and 
into  which  the  deceased  fell,  have  been  fenced 
or  otherwise  safeguarded,  so  as  to  prevent 
or  render  less  probable  accidents  like  the  one 
in  question  to  the  children  of  its  employees? 

(1,  2)  We  think  it  is  safe  to  say  that  the 
alleged  dangerous  agency  here  complained  of 
cannot  be  truly  classed  as  an  "attractive  nui- 
sance." Nor  can  the  deceased  be  classed  as 
a  trespasser.  His  relation  to  the  premises, 
upon  which  he  was  injured  was  that  of  a 
licensee.  The  liability  of  the  defendant,  in 
this  case,  if  such  there  be,  must  depend  upon 
tlie  doctrine  of  the  turntable  cases.  This 
doctrine  was  first  announced  in  the  United 
States  in  the  familiar  case  of  Sioux   City, 
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etc.  R.  Co.  V.  Stout,  17  Wall.  657,  21  U.  S. 
(L.  ed.)  745,  and  was  subsequently  followed 
by  the  same  court  in  the  case  of  Union  Pac. 
R,  Co.  V.  McDonald,  152  U.  S.  262,  14  S.  Ct. 
619,  38  U.  S.  (L.  ed.)  434.  An  examination 
of  Rose's  notes  to  the  report  of  these  cases 
shows  that  the  state  courts  are  divided  in 
opinion  as  [190]  to  the  correctness  of  the 
doctrine  announced  in  Stout's  Case.  This 
court,  however,  is  committed  to  the  correct^ 
ness  of  the  doctrine,  and  has  followed  it  in 
a  turntable  case — that  of  Alabama  Great 
Southern  R.  Co.  v.  Crocker,  131  Ala.  585,  31 
So.  561. 

While  this  is  not  a  turntable  case,  but  a 
"pool,"  "pond,"  or  "hole  of  water"  case,  yet 
the  liability  in  the  two  classes  of  cases  large- 
ly, but  not  entirely,  depends  upon  the  same 
doctrine.  A  number  of  this  last  class  of  cases 
will  be  found  reported  in  the  various  state 
reports;  and  here,  as  in  the  turntable  cases, 
there  is  a  lack  of  harmony  in  the  decisions. 
There  is  a  very  valuable  note  in  7  Ann.  Cas. 
p.  200  et  seq.,  appended  to  the  report  of  the 
case  of  Sullivan  v.  Huidekoper,  27  App.  Cas. 
(D.  C.)  154,  7  Ann.  Cas.  196.  In  most  ot 
the  reported  cases,  the  injured  child  was  a 
trespasser,  and  not  a  licensee,  as  in  this  case. 
In  all  the  cases  in  which  defendants  have 
been  held  liable  under  this  doctrine,  whether 
the  injured  person  was  a  trespasser  or  a 
licensee,  it  was  shown  that  the  defendant 
either  had  actual  knowledge,  or  was  charge- 
able with  knowledge,  both  of  the  dangerous 
character  of  the  particular  premises  or 
agency  and  of  the  fact  that  the  same  was 
attractive  to  children,  and  that  they  were 
in  the  habit  of  trespassing,  or  would  form  the 
habit,  if  licensees,  of  playing  in,  upon,  or 
with  the  dangerous  agency.  The  strongest 
cases,  fixing  liability,  which  we  have  found, 
are  the  cases  of  Pekin  v.  McMahon,  154  111. 
141,  39  N.  E.  484,  27  L.R.A.  206,  45  Am. 
St.  Rep.  114;  Donk  Bros.  Coal,  etc.  v.  Leavitt, 
109  111.  App.  385,  and  Brinkley  Car  Co.  v. 
Cooper,  60  Ark.  545,  31  S.  W.  154,  46  Am. 
St.  Rep.  216.  In  each  of  these  cases  it  was 
held  that  the  defendant,  to  be  liable,  must 
know,  or  be  chargeable  with  notice,  that  the 
premises  are  dangerous,  and  are  attractive  to 
children,  and  that  injury  to  children  will 
probably  result.  None  of  these  cases  [191] 
makes  the  owner  of  the  premises  absolute  in- 
surer against  such  injuries  to  children, 
whether  licenses  or  trespassers.  In  none  of 
the  turntable  or  water  pool  cases  is  the 
owner  held  liable,  except  for  injuries  which 
a  reasonably  prudent  person  so  situated 
ought  to  have  anticipated  and  provided 
against. 

(3)  The  rules  of  law  applicable  to  this 
case  are  well  stated  by  Mr.  Thompson  in  his 
valuable  work  on  Negligence,  as  follows  (sec- 
tion 1030) :     "We  now  come  to  a  class  of  de- 


cisions which  hold  the  landowner  liable  in 
damages  in  the  case  of  children  injured  bv 
dangerous  things  suffered  to  exist  unguarded 
on  his  premises,  where  they  are  accustomed 
to  come  with  or  without  license.  These  de- 
cisions proceed  on  one  or  the  other  of  two 
grounds:  (1)  That,  where  the  owner  or 
occupier  of  grounds  brings,  or  artificially 
creates  something  thereon,  which,  from  vs 
nature,  is  especially  attractive  to  children, 
and  which,  at  the  same  time,  is  dangerous  to 
them,  he  is  bound,  in  the  exercise  of  social 
duty  and  the  ordinary  offices  of  humanity 
to  take  reasonable  pains  to  see  that  such 
dangerous  things  are  so  guarded  that  children 
will  not  be  injured  by  coming  in  contact  with 
them.  (2)  That,  although  the  dangerous^ 
thing  may  not  be  what  is  termed  an  'at- 
tractive nuisance'  (that  is  to  say,  may  not 
have  especial  attraction  for  children  by  rea- 
son of  their  childish  instincts),  yet  where  it 
is  so  left  exposed  that  they  are  likely  to 
come  in  contact  with  it,  and  where  their 
coming  in  contact  with  it  is  obviously  dan- 
gerous to  them,  the  person  so  exposing  the 
dangerous  thing  should  reasonably  anticipate 
the  injury  that  is  likely  to  happen  to  them 
from  its  being  so  exposed,  and  is  bound  to 
take  reasonable  pains  to  guard  it,  so  as  to 
prevent  injury  to  them." 

In  1  Street's  Foundations  of  Legal  Liabil- 
ity, pp.  160,  161,  the  reasons  for  the  liability 
in  the  turntable  cases  [192]  is  thus  stated: 
"Liability  in  the  turntable  cases  is  frequently 
put  upon  the  ground  of  implied  invitation  to 
children  to  come  upon  the  premises  in  order 
to  play  there;  the  invitation  being  supposed 
to  arise  from  the  attractive  nature  of  these 
dangerous  engines.  Tliie  hypothesis  is 
hatched  up  to  evade  the  obstacle  which  arises 
from  the  fact  that  plaintiff  is  a  trespas:^r. 
But  it  is  as  unnecessary  as  it  is  inadequate 
and  artificial.  Liability  is  to  be  ascribetl  to 
the  simple  fact  that  the  defendant,  in  main- 
taining a  dangerous  agent  from  which  harm 
may,  under  particular  conditions,  be  expected 
to  come,  has  the  primary  risk,  and  must  an 
swer  in  damages,  unless  a  counter  assumption 
of  risk  can  be  imposed  on  those  who  go  there 
to  play." 

While  the  unfortunate  child  in  this  case, 
as  before  stated,  was  not  a  trespasser,  yet 
he  was  not  at  the  particular  place  at  which 
he  received  his  injuries,  at  the  request  or 
invitation,  express  or  implied,  of  the  defend- 
ant. Ilis  relation  to  this  particular  spot  was, 
at  best,  that  of  a  mere  licensee. 

(4)  As  the  jury  found  in  favor  of  the  de- 
fendant, and  we  find  no  reversible  error  in 
the  record,  it  is  not  necessary  for  us  to  de- 
cide  whether  there  was  any  evidence  suffi- 
cient to  authorize  the  jury  to  find  for  the 
plaintiff  under  the  count  based  on  simple 
negligence. 
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(5)  There  was  no  error  in  sustaining  the 
demurrer  to  the  original  complaint.  It  was 
clearly  subject  to  some  of  the  ground  of 
demurrer  interposed.  We  do  not  desire  to 
be  committed  to'  the  proposition  that  the 
amended  complaint  was  not  subject  to  the 
demurrer  interposed;  but,  as  the  demurrer 
to  it  was  overruled,  we  will  not  consider  the 
question  on  this,  the  plaintiff's  appeal. 

(G,  7)  There  was  i^o  error  in  sustaining 
the  objection  to  the  question  asked  the  wit- 
ness as  to  whether  children  [193]  habitually 
played  about  the  pool.  The  question  was 
both  too  general  and  leading,  and  moreover 
the  record  shows  that  the  witness  did  answer 
the  question. 

Tliere  was  no  error  in  giving  the  affirmative 
charge  for  the  defendant  as  to  the  wanton 
count.    There  was  no  evidence  of  wantonness. 

The  charge  given  limited  the  finding  to  the 
second  count,  which  was  the  wanton  count, 
and  it  was  not  bad  form.  It  read  as  fol- 
lows: "If  the  jury  believe  all  the  evidence, 
they  cannot  find  for  the  plaintiff  as  to  the 
second  count." 

There  was  no  error  in  refusing  any  one  of 
plaintiff's  requested  charges  1,  2,  3,  or  4, 
which  were  as  follows:  (1)  "In  order  to 
recover  a  verdict  in  this  case,  it  is  not  neces- 
sary for  plaintiff  to  prove  that  the  pool  of 
water,  if  there  was  such  a  pool,  was  in  and 
of  itself  attractive  to  children." 

(2)  "The  necessity  for  having  the  blow- 
off  pipe  in  the  operation  of  the  mill  is  no 
excuse  for  negligence,  if  there  be  such,  in  not 
having  the  place  of  discharge  properly  fenced 
or  otherwise  guarded,  if  the  jury  believe  from 
the  evidence  that  he  did  not  have  such  place 
properly  fenced  or  otherwise  guarded.'* 

( 3 )  "In  order  for  the  plaintiff  to  recover  a 
verdict,  it  is  not  necessary  that  the  plaintiff 
prove  that  the  defendant  actually  knew  that 
any  child  ever  actually  went  or  played  in 
any  part  of  any  open  space  referred  to  in  the 
complaint,  nor  that  defendant  actually  knew 
that  such  open  place  was  attractive  to  chil- 
dren." 

(4)  "The  plaintiff  is  not  required  to  prove 
to  the  jury  the  nature  of  children,  for  the 
jury  is  presumed  to  know  such  nature  as 
well  as  witnesses  could  know  it." 

(8)  Charge  1  was  argumentative,  and  pos- 
sessed misleading  tendencies  as  applied  to  the 
pleadings  and  the  proof. 

[194]  (9)  Charge  2  was  in  a  sense  abstract. 
Wliile  there  was  proof  that  a  blow-off  pipe 
was  a  necessity,  there  was  no  attempt  in 
pleadings  or  in  proof  to  show  that  such  ne- 
cessity was  an  excuse  for  any  negligence. 
There  was  neither  allegation  nor  proof  as 
to  whether  the  place  of  discharge,  as  dis- 
tinguished from  the  pools  of  hot  water,  was 
fenced  or  guarded,  or  was  exposed,  or  wheth- 
er it  should  have  been  so  guarded. 


(10)  Charges  intended  to  answer  argument 
of  opposing  counsel,  or  based  upon  a  defense 
not  involved  on  the  trial,  are  properly  re- 
fused.— Green  v.  Brady,  152  Ala.  607,  44  So. 
408.  The  charge  also  possessed  misleading 
tendencies. 

(11)  Charge  3  was  well  calculated  to  mis- 
lead the  jury,  and  was  properly  refused. 

(12)  Charge  4  was  a  mere  argument.  If 
the  jury  knew  as  much  about  the  nature  of 
children  as  do  the  witnesses,  then  they  know 
as  much  about  the  subject  as  does  the  judge, 
and  it  is  not  necessary  for  him  to  so  instruct 
them. 

Charges  5  and  6  evidently  contain  typo- 
graphical errors,  which  destroy  their  sense 
and  meaning.  However,  if  these  charges 
read  as  appellant  contends  they  should  read, 
they  were  properly  refused,  as  being  argu- 
mentative and  misleading — ^tending  to  con- 
fuse the  jury — as  applied  to  the  pleadings 
and  the  proof.  While  charge  6  was  evidently 
attempted  to  be  copied  from  the  opinion  in 
Alabama  Great  Southern  R.  Co.  v.  Crocker, 
131  Ala.  590,  31  So.  561,  it  does  not  follow 
that  it  was  error  to  refuse  it  in  this  case. 
Many  things  are  often  properly  said  in  opin- 
ions and  decisions  which  are  not  proper  to 
be  embraced  in  a  requested  charge,  as  was 
attempted  in  this  case.  This  principle  has 
been  frequently  stated  by  this  court. — Kansas 
City,  etc.  R.  Co.  v.  Matthews,  142  Ala.  298, 
39  So.  207;  East  Tennessee,  etc.  R.  Co. 
V.  Holmes,  97  Ala.  332,  12  So.  286. 

[196]  (13)  Where  no  objections  are  inter- 
posed to  the  oral  charge,  and  no  exceptions 
are  reserved  to  it  as  a  whole,  or  to  any  part 
thereof,  and  it  is  as  a  whole  incorporated 
into  the  bill  of  exceptions  by  the  party  taking 
the  bill,  it  is  not  error  for  the  trial  judge 
to  strike  it  out  of  the  bill  before  signing  it. 
Whether  it  could  be  properly  allowed  to  re- 
main, we  do  not  decide,  because  the  question 
is  not  before  us. 

(14)  We  are  not  willing  to  hold  that  it  is 
reversible  error  or  ground  for  a  new  trial 
for  the  trial  court  to  fail  to  call  the  attention 
of  counsel  to  typographical  errors  or  mis- 
prisions in  requested  charges,  when  they  are 
refused  on  that  ground  alone.  While  the 
trial  court  may  properly  do  so  if  he  chooses, 
we  are  unwilling  to  hold  it  error  to  fail  so 
to  do.  Our  statute  not  only  authorizes,  but 
requires,  the  trial  judge  to  give  or  to  refuse 
charges  in  the  language  in  which  they  are 
requested.  The  uniform  practice  in  this 
court  has  been  to  uphold  trial  courts  in 
refusing  charges  which  contain  such  typo- 
graphical errors  as  render  the  charge  bad 
or  tend  to  mislead. 

There  was  no  error  in  denying  the  motion 
for  a  new  trial.  The  evidence  falls  far  short 
of  proving  the  complaint  without  conflict. 

Affirmed. 
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CITE  THIS  VOL.  ANN.  CAS.  1917A. 


Anderson,  C.  J.,  and  Somerville  and  Gard- 
ner, J  J.,  concur. 

Rehearing  denied  January  21,  1915. 


NOTE. 

The  reported  case  holds  that  a  pipe  for 
discharging  hot  water  from  factory  boilers, 
whereby  small  pools  of  water  were  formed, 
was  not  an  "attractive  nuisance"  although  it 
was  located  in  a  vacant  lot  on  two  sides  of 
which  were  tenement  houses  occupied  by  the 
families  of  factory  employees  and  whereon 
children  habitually  played.  It  is  held,  how- 
ever, that  a  child  playing  near  the  pool  waa 
a  licensee  on  the  premises  and  that  the  situa- 
tion demanded  the  exercise  of  reasonable  care 
to  prevent  injury.  A  verdict  having  been 
rendered  for  the  defendant,  the  evidence  is 
held  to  be  sufficient  to  sustain  it.  The  lia- 
bility of  a  landowner  to  a  trespassing  child 
on  account  of  an  unguarded  pool,  pond  or 
well  is  discussed  in  the  notes  to  Sullivan  ▼. 
Huidekoper,  7  Ann.  Cas.  196;  Wheeling,  etc. 
R.  Co.  V.  Harvey,  11  Ann.  Cas.  981;  Bottum 
▼.  Hawks,  Ann.  Cas.  1913A  1025;  Riggle  v. 
Lens,  Ann.  Cas.  1916C  1083;  and  Barnes  v. 
Shreveport  City  R.  Co.  49  Am.  St.  Rep.  400, 
423. 


I.ONGMIRE 

V. 

STATE. 


Texas  Court  of  Criminal  Appeals — December 

16,  1914. 


75  Tex,  Crini.  616;  171  S,  W,  1165. 


Instructions  —  Refusal   of  Request  — 
Charge  Substantially  Given. 

It  is  not  error  to  refuse  a  requested  charge 
substantially  covered  by  a  charge  given. 

Intozicatins     Liquors     —    Election     — 
Presumption  of  Regularity. 

Where  an  election  adopting  prohibition  in 
a  county  was  not  contested  within  the  statu- 
tory' time,  the  court  must  conclusively  pre- 
sume, on  a  trial  for  violating  the  prohibition 
law,  that  all  the  steps  taken  to  enact  pro- 
hibition in  the  county  were  legal. 

Construction  of  Statute  —  Counties  to 
Which  Applicahle. 

The  Allison  Law  (Acts  33d  Leg.  Ist  Called 
Sess.  c.  31)  applies  to  a  county  which,  prior 
to  its  enactment,  had  adopted  prohibition. 

Indictment  —  Unlawful  Transportation 
of    Liquor  ^  Negativing    Exceptions. 

An  indictment  alleging  that  accused,  a  pri- 
vate person,  unlawfully  transported  and  de- 


livered intoxicating  liquor  to  a  person  named 
in  a  county  which  had  adopted  prohibition, 
need  not  allege  whether  the  transportation 
was  interstate  or  intrastate,  since  Allison 
Act  (Acts  33d  Leg.  1st  Called  Sess.  c.  31, 
§§  2-4)  relates  to  intrastate  transactions, 
and  section  12  thereof  declares  that  it  shall 
not  be  necessary  to  negative  exceptions,  but 
the  same*  shall  be  available  as  purely  de- 
fensive matter. 

Regulation  of  Trannportation  of  Liquor 
—  Validity. 

As  with  the  shipment  and  delivery  of  in- 
toxicating liquor  wholly  within  the  state,  the 
legislature  alone  has  authority  to  deal,  and. 
in  so  far  as  it  may  be  necessary  to  protect 
the  public  health,  morals,  and  welfare,  its 
will,  as  expressed  in  statutes,  is  final. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  16,  §  20,  authorizing  the  prohi- 
bition of  the  sale  of  intoxicating  liquor,  is 
not  an  implied  limitation  on  legislative  pow- 
er, and  the  legislature  has  not  only  the  au- 
thority but  must  pass  all  laws  necessary  and 
appropriate  to  prevent  illegal  sales. 

[See  note  at  end  of  this  case.] 

Constitutional  Law  —  Scope  of  Police 
Pourer. 

The  police  power  of  the  state  includes  the 
right  to  regulate,  control,  and  prohibit  oc- 
cupations endangering  the  health,  morals, 
and   safety  of  the  general   public. 

Intoxicating    Liquors  —  Shipment    for 
Personal  Use. 

The  transportation  of  intoxicating  liquors 
from  "wet"  territory  in  the  state  into  pro- 
hibition territory  by  a  citizen  of  the  latter 
territory,  for  his  own  use  or  as  agent  for 
another  for  his  own  use,  is  not  a  violation  of 
Allison  Act  (Acts  33d  Leg.  1st  Called  Sess. 
c.  31). 

[See  Ann.  Cas.   1916E   780.] 

Appeal  from  District  Court,  Hamilton 
county:     Arnold,  Judge. 

Criminal  action.  Charley  Longmire  con- 
victed of  violating  prohibitory  law  and  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Kevebsed. 

Eidson  d  Eidson  for  appellant. 
C.  E,  Lane  for  appellee. 

[6'19]  Harper,  J. — Appellant  was  prosecut- 
ed under  an  indictment  charging  that  "on  or 
about  the  13th  day  of  August,  1914,  that  he, 
a  private  person,  did  then  and  there  unlaw- 
fully transport,  carry  and  deliver  intoxicating 
liquor  to  one  Roy  Blansit  in  Hamilton  Coun- 
ty, Texas."  Other  necessary  allegations  are 
made  showing  that  local  option  was  in  force 
in  Hamilton  County,  etc.,  but  as  the  whole 
case  hangs  [620]  around  the  above  allegation 
we  only  copy  that  much  of  it  in  substance. 
When  tried  he  was  convicted,  and  his  punish- 
ment assessed  at  one  year  confinement  in  the 
State  penitentiary. 
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The  evidence  in  behalf  of  the  State  would 
show  that  appellant  stated  he  was  going  to 
Waco.  Roy  Blansit  delivered  to  him  one  dol- 
lar, with  an  understanding  that  appellant 
would  bring  him,  Blansit,  a  quart  of  whisky; 
that  appellant  did  bring  the  whisky,  and 
placed  it  where  Blansit  could  and  did  get  it. 
They  were  working  together  at  the  time,  but 
were  not  members  of  the  same  family. 

Appellant's  contention  is  that  he  having 
business  in  Waco,  desiring  to  go  there  to  see 
his  uncle,  he  remarked  that  if  he  had  money 
enough  he  would  go,  when  Blansit  let  him 
have  a  dollar;  that  at  the  time  he  received 
the  dollar  he  told  Blansit  he  could  not  bring 
him  any  whisky,  and  that  he  did  not  bring 
Blansit  any  whisky.  That  he  bought  some 
whisky  for  himself,  and  brought  it  back  home 
with  him,  and  if  Blansit  got  a  quart  of  it  he 
did  not  know  it.  This  defense  was  submitted 
by  the  court  to  the  jury,  he  giving,  at  appel- 
lant's request,  the  following  charge:  "If  you 
believe  from  the  evidence  that  defendant  pur- 
chased liquor  in  Waco  for  his  personal  use, 
and  personally  carried  said  liquor  to  Hamil- 
ton County,  but  that  after  he  reached  Hamil- 
ton County  with  it,  the  prosecuting  witness, 
Roy  Blansit,  without  the  knowledge  of  the 
defendant,  got  a  part  of  said  whisky,  or  in 
case  you  have  a  reasonable  doubt  hereof,  you 
will  acquit  the  defendant."  Having  given 
this  special  charge,  there  was  no  error  in 
refusing  to  give  the  other  special  charge 
relating  to  the  same  matter. 

There  was  no  error  in  refusing  to  give  the 
special  charge  in  regard  to  whether  or  not 
local  option  was  in  force  in  Hamilton  County. 
Our  law  now  provides  for  a  contest  to  be 
instituted  in  a  given  period  of  time,  and  if  no 
contest  is  instituted  within  this  time  the 
question  as  to  the  validity  of  the  law  can 
not  be  later  raised  on  the  trial  of  a  case  where 
one  is  charged  with  a  violation  of  the  hiw. 
In  the  case  of  Doyle  v.  State,  69  Tex.  Crim. 
60,  127  S.  W.  815,  this  court  held:  "What- 
ever we  might  conclude  in  respect  to  these 
several  matters  in  the  absence  of  the  statute 
passed  by  the  Thirtieth  Legislature  (Acts 
30th  Leg.  chap.  8)  requiring  contests  to  be 
.nade  of  local  option  elections  theretofore  or 
thereafter  to  be  held,  it  is  sufficient  to  say, 
that  in  the  absence  of  a  contest  we  must  and 
shall  assume  that  the  judgment  and  decree 
putting  local  option  in  force  and  the  procla- 
mation of  the  county  judge  had  the  effect  to 
institute  the  law  in  the  county,  and  this 
presumption  and  conclusion  are  conclusive  on 
us  and  on  appellant."  (See  also  Alexander 
v.  State,  53  Tex.  Crim.  504,  111  S.  W.  145; 
Evans  v.  State,  65  Tex.  Crim.  450,  117  S.  W. 
167;  Jerue  v.  State,  57  Tex.  Crim.  213,  123 
S.  W.  414. )  The  record  shows  that  the  order 
of  the  county  judge  prohibiting  the  sale  of 
intoxicating  liquors  in  Plamilton  County  was 
published  in  the  "Rustler,"  a  weekly  news- 


paper, November  30,  and  December  7,  14, 
and  21,  1911,  and  prohibition  was  and  is  in 
force  in  said  county,  and  no  contest  having 
been  instituted,  we  conclusively  presume  that 
all  steps  taken  were  legal. 

Appellant  moved  to  q.iash  the  indictment 
on  various  grounds,  none  [621]  of  which  we 
think,  are  tenable.  He  contends  that  as  the 
local  option  law  was  adopted  in  Hamilton 
County  prior  to  the  enactment  of  the  Allison 
Law  by  the  Legislature,  its  provisions  do  not 
apply  to  Hamilton  County.  This  was  decided 
adversely  to  him  in  the  case  of  Fitch  v.  State, 
58  Tex.  Crim.  366,  127  S.  W.  1040. 

Appellant  also  contends  that  the  indictment 
should  have  alleged  whether  the  transporta- 
tion was  an  interstate  or  intrastate  transac- 
tion. This  court  held  in  the  Peede  case  that 
sections  2,  3  and  4  related  to  intrastate  trans- 
actions, and  section  5  to  interstate.  As  the 
indictment  in  this  case  is  drawn  under  the 
sections  relating  to  intrastate  transactions, 
the  allegations  in  the  indictment  are  sufficient 
to  charge  an  offense  under  these  sections  of 
the  bill.  The  Act  itself  specifically  provides 
in  section  12  that  "it  shall  not  be  necessary  to 
negative  the  exceptions  herein  made,  but  same 
shall  be  available  as  purely  defensive  mat- 
ters." 

Many  other  objections  are  urged  to  the 
indictment,  all  of  which  go  to  the  constitu- 
tionality of  the  Act.  In  the  brief  herein  filed, 
and  in  the  able  oral  argument  presenting  this 
case,  the  validity  of  the  law  is  assailed  from 
almost  every  conceivable  viewpoint.  This  is 
an  intrastate  transportation  of  whisky,  and 
it  is  urged  that  as  we  held  in  the  Peede  case 
that  it  was  not  a  violation  of  law  to  ship, 
transport  and  deliver  whisky  to  one  in  pro- 
hibition territory  for  personal  use  from  a 
point  without  the  State,  that  to  hold  that  the 
law  prohibits  the  transportation  and  de- 
livery of  whisky  from  a  point  within  the  State 
for  such  use,  would  render  the  law  void,  for 
by  such  construction  it  would  contravene  sec- 
tion 1  of  article  14  of  the  Federal  Constitu- 
tion, which  guarantees  to  each  individual  the 
equal  protection  of  the  law.  In  the  Peede 
case  we  were  passing  on  that  provision  of  the 
law,  section  5,  which  by  its  terms  dealt  with 
interstate  shipments,  etc.,  and  it  by  its  lan- 
guage provided  that  such  shipments  were 
prohibited  only  when  "intended  by  any  per- 
son interested  therein  to  be  received,  pos- 
sessed, sold,  or  in  any  manner  used  in  viola- 
tion of  any  law  of  this  State."  This  being 
an  intrastate  transportation,  a  transporta- 
tion from  Waco,  where  the  sale  is  licensed, 
to  Hamilton  County,  where  the  sale  is  pro- 
hibited, a  different  question  is  presented.  In 
dealing  with  intrastate  shipments  the  Legis- 
lature has  provided: 

"Sec.  2.  Except  as  otherwise  provided  in 
this  Act  it  shall  be  unlawful  for  any  person, 
firm  or  corporation,  or  any  officer,  agent  or 
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i^mployee  thereof  in  this  State  to  deliver  to 
any  other  person,  firm  or  corporation,  or  any 
agent,  officer  or  employee  thereof,  any  in- 
toxicating liquor  for  shipment,  transporta- 
tion, carriage  or  delivery  within  this  State. 

"Sec.  3.  Except  as  otherwise  provided  in 
this  Act,  it  shall  be  unlawful  for  any  person, 
firm  or  corporation,  or  any  agent,  officer  or 
employee  thereof  in  this  State  to  receive 
from  any  other  person,  firm  or  corporation,  or 
any  agent,  officer  or  employee  thereof,  any 
intoxicating  liquor  for  shipment,  transporta- 
tion, carriage  or  delivery  within  this  State. 

"Sec.  4.  Except  as  otherwise  provided  in 
this  Act,  it  shall  be  unlawful  for  any  person, 
firm  or  corporation,  or  any  agent,  officer  or 
employee  thereof  to  ship,  transport,  carry  or 
deliver  any  intoxicating  liquor  to  [622]  any 
other  person,  firm  or  corporation,  or  any 
agent,  officer  or  employee  thereof  in  this 
State. 

*'Sec.  9.  Nothing  in  this  Act  shall  make  it 
unlawful  for  any  person,  for  the  use  of  him- 
self or  the  members  of  his  family  residing 
with  him,  to  personally  carry  such  liquor  to 
any  point  within  this  State.'' 

In  dealing  with  commerce  between  the  States 
we  must  remember  this  is  under  the  control 
of  Congress  by  virtue  of  the  interstate  com- 
merce clause  of  the  Federal  Constitution,  and 
our  State  can  go  and  only  has  gone  as  far  as 
Congress  has  seen  proper  to  authorize.  But 
just  as  commerce  between  the  States  is  under 
the  dominion  and  control  of  the  Federal  gov- 
ernment, commerce  wholly  within  the  State  is 
under  the  control  of  the  State  government, 
and  if  a  State  in  legislating,  recognizing  this 
to  be  true,  should,  as  many  States  have  done, 
prohibit  the  traffic  in  intoxicating  liquors 
within  the  State,  yet  a  citizen  might  and  often 
has  sent  to  another  State  and  purchased  such 
liquors,  such  legislation  is  not  violative  of 
any  provision  of  the  Federal  Constitution, 
and  does  not  deprive  any  citizen  of  the  equal 
protection  of  the  law,  for  all  citizens  of  the 
State  have  the  same  right  and  privilege  to 
send  and  get  it  without  the  State,  although 
not  to  buy  it  within  the  State. 

We  have  quoted  above  the  provisions  of  the 
law,  so  that  it  may  be  seen  that  in  dealing 
with  the  shipment  and  transportation  of 
liquors  wholly  within  the  State,  the  Legisla- 
ture did  not  use  the  qualifying  words  "is 
intended  to  be  received,  possessed,  sold  or  in 
anv  manner  used  in  violation  of  the  law,"  in 
sections  2,  3  and  4  as  they  did  in  the  section 
(5)  dealing  with  interstate  shipments,  etc. 
In  this  case  we  have  wholly  a  different  ques- 
tion presented,  for  now  we  are  dealing  with 
transportation  and  shipment  wholly  within 
the  State,  a  question  which  our  State  legis- 
lative body  alone  has  authority  to  deal,  and 
in  so  far  as  it  may  be  necessary  to  protect 
the  public  health,  public  morals  and  public 


welfare  their  will  as  expressed  into  law  ia 
final  and  supreme. 

We  are  aware  that  in  the  case  of  HoUey  v. 
State,  14  Tex.  App.  606,  Judge  White  held 
that  section  20  of  article  16,  in  authorizing 
the  sale  of  whisky  to  be  prohibited,  was  an 
implied  limitation  on  the  power  and  authority 
of  the  L^islature,  and  the  Legislature  of  this 
State  could  do  no  more  than  to  say  ''thou 
shalt  not  sell,''  and  afilx  a  penalty  for  making 
an  illegal  sale.     Judge  Willson,  however,  at 
that  time  dissented  from  the  view  that  thi^ 
provision  of  the  Constitution  was  a  limiU- 
tion    on    the    authority    of    the    Legislature, 
which  Judge  White  admits  it  would  possesti 
in  the  absence  of  this  provision,  to  by  genera) 
law  pass  such  legislation  as  it  deemed  ad- 
visable.   It  is  to  be  regretted  that  this  court 
has  never  been  in  entire  harmony  on  this  ques- 
tion since  the  adoption  of  this  provision  of 
the   Constitution,   but  the  writer   is  of  the 
opinion  that  the  great  weight  of  authority 
holds  that  where  by  the  organic  law  of  tbi 
State  the  people  are  given  the  right  to  pro 
hibit   the   sale   of    intoxicating   liquors,  the 
Legislature  has  not  only  the  authority  but 
it  is  under  obligation  to  pass  all  such  lawE 
as  may  be  necessary  to  render  that  right  ef- 
fective— to  pass  all  needful  laws  to  prevent 
illegal   sales,   and   this   is   the   view  of  oui 
Supreme   Court,   and   they   are  unanimousl) 
[623]  of  that  opinion.    In  the  case  of  Dupret: 
V.  State,  102  Tex.  465,  119  S.  W.  301,  that 
court  says:     "The  proposition  that  only  sales 
may  be  prohibited  has  sometimes  been  thouglit 
to  imply  the  further  one  that  the  prohibition 
can  only  be  enforced  by  denouncing  and  pun- 
ishing as  an  offense  the  completed  sale.    Thia 
restricts  the  power  granted  within  too  narrow 
limits,  as  we  had  occasion  to  hold  in  £x  p. 
Dupree,  101  Tex.  160,  105  S.  W.  493.     The 
purpose  of  the  prohibition  is  to  prevent  the 
thing  prohibited,  and  this  provision  of  the 
Constitution  prescribes  no  scheme  of  legisla- 
tion by  which  that  is  to  be  done,  but  leavei^ 
the  choice  of  the  methods  to  the  law-making 
power.     There    is   nothing   whatever   in  the 
provision  which,   in  our  opinion,  should  be 
construed  as  denying  the  power  to  prevent 
the  sales  which  are  prohibited  by  any  logiti- 
mate  remedies  appropriate  to  that  end.    Pn^ 
vention  of  crime  is  one  of  the  objects  to  which 
the  most  anxious  thoughts  and  the  most  con- 
stant   efforts    of   thoughtful    legislators   ari- 
directed,  and  the  dealing  with  the  steps  pre- 
paratory to  commission  is  a  favorite  method." 

Again,  in  Ex  p.  Dupree,  101  Tex.  150,  p. 
156,  106  S.  W.  493,  Chief  Justice  Brown, 
speaking  for  the  court,  says:  "The  Consti- 
tution does  not  require  the  Legislature  to 
submit  to  a  vote  of  the  people  the  law  tchich 
%8  necessary  to  enforce  prohibition,  and  it  ha^^ 
not  done  so;  this  is  a  proper  subject  for 
legislative  action." 
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7^U8  it  is  seen  that  our  Supreme  Court 
holds  that  the  Legislature  has  authority  to 
say  more  than  "thou  shalt  not  sell," — ^that 
it  has  authority  and  power  to  enact  all  neces- 
sary legislation  to  render  effective  the  pro- 
hibition law,  wherever  adopted,  and,  as 
Judge  Williams  said  in  Dupree  v.  State, 
supra:  "Prevention  of  crime  is  one  of  the  ob- 
jects to  which  the  most  anxious  thoughts 
and  the  most  constant  efforts  of  thoughtful 
legislators  are  directed,  and  the  dealing  with 
the  steps  preparatory  to  commission  is.  a 
favorite  method.'* 

We  are  of  the  opinion  the  Legislature  not 
only  lias  authority  to  punish  a  person  for  sell- 
ing in  violation  of  the  law,  but  it  has  the 
authority  to  pass  on  all  necessary  legislation 
to  prevent  illegal  sales  being  made. 

Instead  of  section  20  of  article  16  being 
an  implied  limitation  on  the  power  of  the 
legislature  to  pass  all  necessary  laws  to 
render  effective  the  prohibition  law  wherever 
adopted,  we  think  if  the  Legislature  had  not 
already  possessed  the  authority  by  virtue  of 
being  the  representative  of  sovereignty,  the 
authority  to  pass  all  necessary  laws  to  render 
eflfective  the  prohibition  law  wherever  adopt- 
ed would  be  necessarily  implied  by  virtue  of 
section  20  of  article  16.  Mr.  Cooley  in  his 
work  on  Constitutional  Limitations  has  well 
said:  "The  distinguishing  characteristic  dif- 
ference between  the  Federal  and  State  Con- 
stitutions is  that  the  Constitution  of  the 
United  States  is  but  a  grant  of  legislative 
power,  and  the  Congress  can,  in  framing  laws, 
only  exercise  such  authority  as  is  granted, 
whilst,  on  the  other  hand,  State  Constitu- 
tions are  only  limitations  upon  the  complete 
power  with  which,  otherwise,  the  legislative 
department  of  the  State  was  vested  in  its 
creation.  'Congress  can  pass  no  laws  but  such 
aa  the  Constitution  authorizes,  either  ex- 
pressly or  by  implication,  while  the  State 
Legislature  has  jurisdiction  of  all  subjects 
[624]  on  which  its  legislation  is  not  prohibit- 
ed. The  law-making  power  of  the  State,  it  is 
said  in  one  case,  recognizes  no  restraints,  and 
is  bound  by  none,  except  such  as  are  imposed 
by  the  Constitution.  That  instrument  has 
been  aptly  termed  a  legislative  act  by  the 
people  themselves  in  their  sovereign  capacity, 
and  is,  therefore,  the  paramount  law.  Its 
object  is  not  to  grant  legislative  power,  but 
to  confine  and  restrain  it.  Without  the  con- 
stitutional limitations  the  power  to  make 
laws  would  be  absolute.' " 

While  Congress  can  pass  no  law  except  in 
those  instances  where  the  authority  to  do  so 
was  delegated  to  it  by  the  Constitution,  yet 
it  has  always  been  held  by  the  Supreme  Court 
of  the  United  States,  that  where  the  power 
to  pass  a  given  law  was  expressly  delegat- 
ed, Congress  necessarily  also  impliedly 
had    all    necessary    authority    to    enact    all 


laws  to  render  effective   the  law   passed   in 
obedience  to  the  express  authority  granted. 
That  court  has  held:      "The  design  of   the 
Constitution  was  to  establish  a  government 
competent  to  the  direction  and  administration 
of  the  affairs  of  a  great  nation,  and  at  the 
same   time   to   mark   by   sufficiently   definite 
lines  the  sphere  of   its   operation.     To   thi^ 
end   it   was   needful    only   to   make   express 
grants  of  general  powers,  coupled  with  the 
furtlier  grant  of  such  incidental  and  auxiliary 
powers  as  might  be  required  for  the  exercise 
of  the  powers  expressly  granted.    These  pow- 
ers are  necessarily  extensive,  and  it  has  been 
found,  in  the  practical  administration  of  the 
government,  tliat  a  very  large  part  of  the 
functions  have  been  performed  by  the  exercise 
of  powers  thus  implied."     (Martin  v.  Hunter, 
1  Wheat.  304,  4  U.  S.  (L.  ed.)  97;  McCulloch 
V.  Maryland,  4  Wheat.  316,  U.  S.    (L.  ed.) 
579.)     And  as  Chief  Justice  Marshall  says: 
"The  government  which  has  the  right  to  do 
an  act,  and  has  imposed  upon  it  the  duty  of 
performing  that  act,  must,  according  to  the 
dictates  of  reason,  be  allowed  to  select  the 
means."    So  if  we  looked  alone  to  section  20 
of  article  16  of  the  Constitution  for  authority 
in  the  Legislature  to  pass  all  necessary  laws 
to  enforce  prohibition  and  prevent  illegal  sales 
of  intoxicating  liquor,  under  all  the  canons 
of  construction,  instead  of  that  section  of  the 
Constitution  being  a  limitation  on  the  power 
of  the  Legislature  to  pass  needful  legislation 
to  enforce  prohibition  wherever  adopted,  the 
authority    and    power    would    necessarily   be 
implied  to  be  in  the  Legislature  by  virtue  of 
that  section  of  the  Constitution  to  pass  all 
such  laws  that  they  deemed  necessary  to  ren- 
der   effective   that   provision   of   the   organic 
law,  and  the  choice  of  remedies  must  be  left 
to  their  wisdom,  so  long  aa  they  do  not  run 
counter  to  any  other  provision  of  the  Consti- 
tution.   And  the  rule  announced  in  the  Holley 
case,  supra,  that  section  20  of  article  16  was 
an  implied  limitation  on  the  powers  that  the 
legislature  would  otherwise  have  possessed  to 
pass  laws  under  the  police  power  in  aid  of 
the  enforcement  of  the  prohibition  law,  has 
never   obtained  in   our   Supreme  Court,   and 
has  not  obtained  in  this  court  for  a  great 
length  of  time.     In  the  case   of  Snearly   v. 
State  (the  opinion  of  Judge  Brooks  being  re- 
ported in  40  Tex.  Crim.  507,  52  S.  W.  547,  and 
the  opinion  of  Judge  Henderson,  in  53  S.  W. 
696),   the  right  of  the  Legislature   to  pass 
regulatory  laws  in  aid  of  the  proper  enforce- 
ment [625]  of  prohibition  was  upheld.   In  the 
case  of  Snead  v.  State,  55  Tex.  Crim.  583,  117 
S.  W.  983,    Judge  Ramsey  reviewed  the  author- 
ities and  sustains  the  authority  of  the  Legis- 
lature to  enact  such  laws.    In  Joliff  v.  State,  53 
Tex.  Crim.  61,  109  S.  W,  176,  this  court  held: 
"It  is  urged  by  the  State  that  the  contention 
of  appellant  seems  to  ignore  the  fact  that 
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local  option  and  non-local  option  territory 
alike  have  laws  regulating  the  licensing  and 
Bale  of  intoxicating  liquors,  and  that  in  con- 
sequence he  overlooks  the  necessity  for  a  gen- 
eral law,  such  as  the  one  in  question.  If, 
however,  the  State  contends  this  court  should 
assimilate  the  Act  in  question  to  a  law  by 
its  terms  limited  to  local  option  territory, 
then  they  insist  that  such  Act  dealing,  as  it 
does,  with  the  sale  of  intoxicating  liquors,  and 
being  germane  to  the  main  subject  and  con- 
sidered by  the  Legislature  as  a  necessary 
auxiliary  to  the  enforcement  of  the  will  of 
the  people,  as  expressed  by  the  adopton  of 
local  option,  the  same  should  be  held  by  every 
test  as  a  valid  law.  We  are  inclined  to  be- 
lieve that  both  of  these  contentions  of  the 
State  are  correct.  Certainly,  if  we  are  to 
have  respect  for  the  decisions  of  the  Supreme 
Court,  as  declared  in  the  case  of  Ex  p.  Du- 
pree,  101  Tex.  150,  105  S.  W.  493,  this  is  no 
longer  in  this  State  an  open  question.  In 
that  case,  in  discussing  the  search  and  seizure 
law,  which  by  its  terms  was  limited  to  local 
option  territory,  and  in  view  of  the  question 
there  raised  that  said  Act  was  unconstitution- 
al, because  in  excess  of  the  power  of  the  Leg- 
islature, as  limited  by  article  16,  section  20  of 
the  Constitution,  in  a  luminous  opinion  up- 
holding the  validity  of  the  law,  the  court  say: 
'The  Constitution  does  not  require  the  Legis- 
lature to  submit  to  the  vote  of  the  people 
the  law  which  is  necessary  to  enforce  prohibi- 
tion, and  it  has  not  done  so.  Tliat  is  a  proper 
subject  for  legislative  action.  It  has  been 
held  in  this  State  that  the  Legislature  can- 
not go  beyond  the  limits  of  the  Constitution 
and  prohibit  the  giving  away  of  liquors  with- 
in the  prescribed  territory,  but  that  does  not 
in  the  least  interfere  with  nor  limit  the  power 
of  the  Legislature  to  enact  all  suitable  and 
necessary  laws  for  the  enforcement  of  the  will 
of  the  people  on  that  subject.  The  law  in 
question  is  not  subject  to  the  objection  urged.' 
So  both  on  reason  and  authority,  the  con- 
tention here  considered  must  be  held  adverse- 
ly to  appellant.  This  view  is  supported  by 
the  holding  of  the  Court  of  Civil  Appeals  of 
the  Second  District,  in  the  case  of  Clopton 
V.  State   (Tex.)    105  S.  W.  994." 

In  Stephens  v.  State,  47  Tex.  Crim.  604, 
85  S.  W.  797,  it  was  held  that  the  Legisla- 
ture had  authority  to  prohibit  gifts  of  liquor 
to  a  minor  in  local  option  territory  under 
the  police  power  of  the  State.  In  Williams 
v.  State  (Tex.)  81  S.  W.  1209,  and  Weather- 
ford  V.  State,  51  Tex.  Crim.  447,  102  S.  W. 
1146,  the  law  was  upheld  punishing  a  physl* 
cian  for  giving  a  prescription  for  intoxicants 
in  local  option  territory  without  making  a 
personal  examination  of  the  applicant  and 
ascertaining  that  he  was  in  fact  sick.  The  Act 
of  1905  prohibiting  those  following  the  occu- 
pation of  storing  intoxicating  liquors  in  local 


option  territory  from  permitting  anyone  to 
drink  liquor  on  the  premises  was  sustained  in 
Ex  p.  [626]  Massey,  49  Tex.  Crim.  60,  92 
S.  W.  1083,  122  Am.  St  Rep.  784,  Judge 
Henderson  saying:  "We  do  not  understand 
that  the  police  power  of  the  State  is  abro- 
gated or  suspended  in  local  option  territorj. 
or  that  State  laws  which  are  applicable  to 
said  territory  are  inoperative."  In  the  case 
of  Fitch  v.  State,  58  Tex.  Crim.  366,  127  S. 
W.  1040,  the  authorities  are  exhaustively 
reviewed,  and  in  an  opinion  written  by  Judge 
McCord  he  held:  "All  legislative  power  is 
vested  in  the  Legislature  and  cannot  be  ex 
ercised  by  any  other  body,  except  as  provided 
by  the  Constitution.  We,  therefore,  hold  that 
the  power  to  legislate  for  the  efficient  enforce- 
ment of  the  local  option  laws  is  not  taken 
aw^ay  from  the  Legislature  after  the  adoption 
of  local  option,  and  that  if  new  offenses  grow 
out  of  the  violation  of  this  law  that  cannot 
be  covered  by  the  laws  already  in  existence, 
the  duty  and  obligation  rest  upon  the  L^is- 
lature  to  see  that  efficient  laws  are  passed 
to  meet  each  emergency."  In  the  concurring 
opinion  Judge  Ramsey  says:  "That  it  ir 
within  the  power  of  the  Legislature  to  pro- 
vide ample  remedies  for  evils  and  abuses 
growing  out  of  the  sale  of  intoxicating  liquors 
in  local  option  precincts,  beyond  and  aside 
from  the  punishment  assessed  for  such  saiei, 
is  no  longer  an  open  question  in  this  court." 

In  Ezzell  v.  ntate,  29  Tex.  App.  523,  16  S 
W\  782,  in  discussing  a  similar  question,  this 
court  held:  "The  reason  assigned  why  said 
conviction  could  not  occur  is  stated  to  be  that 
section  20,  article  16,  of  the  Constitution 
does  not  delegate  to  the  Legislature  power  tA) 
continue  the  penalty  in  force  after  the  law 
has  been  repealed  by  vote  of  the  people  lb«' 
position  assumed  is  not  a  sound  one.  The 
Legislature  is  not  only  empowered  to  pas» 
such  laws,  but  it  is  obligatory  upon  said 
body  to  pass  same  and  make  them  effective. 
It  is  not  a  question  of  delegated  power,  but 
a  command  to  that  bodv  to  enact  laws  for 
the  purpose  and  object  stated  in  said  provi- 
sion of  the  Constitution.  The  authoritr  tn 
create  the  law  carries  with  it  the  power  to 
provide  adequate  penalties  to  punish  riola- 
tions  thereof  tchen  the  laws  ha/ve  been  put  in 
operation." 

This  was  the  status  of  the  law  on  thi> 
question  when  the  writer  waa  honored  with  a 
position  on  this  high  court,  it  being,  as  said 
by  Judge  Ramsel,  no  longer  an  open  questio* 
that  the  Legislature  possessed  the  authoritif 
and  poicer  to  provide  ample  remedies  for 
evils  and  abuses  growing  out  of  violations  of 
the  local  option  law,  and  as  said  by  Jud^e 
Williams  in  the  Dupree  case,  supra,  **tht 
prevention  of  crime  is  one  of  the  objects  to 
which  the  most  anxious  thoughts  and  ih' 
constant  efforts  of  thoughtful  legislators  are 
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directed,  and  the  dealing  with  the  steps  pre- 
paratory to  its  commission  is  a  favorite 
method." 

It  having  been  shown  that  this  was  the 
law  of  this  State  both  by  this  court  and  the 
Supreme   Court,   and   the   reasoning  .therein 
in  our  opinion  being  sound,  we  have  taken 
the  rules   therein   announced   as  our   guide. 
The  question  first  came  before  us  on  motion 
for  rehearing  in  the  case  of  Ex  p.  Roper,  61 
Tex.  Crim.  68,  134  S.  W.  334,  Judge  Ramsey 
having   written   the   original    opinion    before 
his  retirement  from  this  court.     In  that  case 
we  upheld   the   right  of  the   Legislature   to 
enact   a  law '  authorizing  the  issuance  of  an 
m junction  to  prevent  certain  premises  being 
used  [627]  as  a  place  in  which  to  make  sales 
in  violation  of  the  local  option  law.  The  right 
of  the  legislature  to  enact  laws  to  secure 
the  enforcement  of  the  prohibition  law  wher- 
ever  adopted   again   came   before   us   in   the 
case  of  Edmanson  v.  State,  64  Tex.  Crim.  413, 
142  S.  W.  887,  wherein  we  upheld  the  law 
)>rohibiting  the  taking  and  soliciting  of  orders 
for  the  sale  of  intoxicating  liquors,  among 
other  things,  saying:     "The  police  power  is 
not  abrogated   by  the  local  option  law,  but 
it  is  the  duty  of  the  Legislature  to  pass  all 
such  remedial  statutes  as  may  be  necessary 
to  enforce  the  will  of  the  people,"  reviewing 
the   authorities.      In   Ex   p.    Flake,   67    Tex. 
Crim.  216,  149  S.  W.  146,  we  upheld  the  right 
of  the   Legislature   to   regulate   and   control 
the  business  of  storing  intoxicating  liquors 
for  others  in  prohibition  territory,  and  in  Ex 
p.  Townsend,  64  Tex.   Crim.  350,  Ann.   Cas. 
1914C  814,  144  S.  W.  628,  we  upheld  the  right 
of  the  Legislature  to   regulate   and  control 
the  sale  of  non- intoxicating  malt  liquors  in 
prohibition    territory,    saying:      '*The   police 
power  includes  the  right  to  regulate,  control 
and  prohibit  occupations  which  endanger  the 
health,  morals  and  safety  of  the  general  pub- 
lic.   The  police  power  is  inherent  in  govern- 
ment, and  may  be  exercised  by  every  sovereign 
State  through  its  law-making  agency,  inde- 
pendent of  any  specific  or  general  grant  of 
constitutional  express  authority." 

To  these  rules  of  law  we  adhere,  and  if  nec- 
essary would  reannounce  them  in  full,  and 
the  cases  holding  to  the  contrary  are  over- 
ruled expressly,  as  they  have  often  been  im- 
pliedly, if  not  expressly,  heretofore,  and  if 
the  Legislature  deems  it  necessary  to  regu- 
late and  control  the  shipment  and  transporta- 
tion of  intoxicating  liquors  into  prohibition 
territory  in  order  to  more  effectively  prevent 
illosral  sales  and  secure  the  enforcement  of 
the  prohibition  law  wherever  adopted,  it 
mav  do  so. 

Another  contention  made,  that  the  pro- 
visinns  of  the  Allison  Law  apply  to  license 
territory  as  well  as  prohibition  territory, 
and  for  this  reason  is  void,  we  do  not  think 


can  be  sustained,  and  do  not  deem  it  neces- 
sary to  discuss  it  at  length.    The  caption  of 
the  bill  and  its  provisions  as  a  whole  render 
it  clear  and  certain  that  it  should  and  does 
apply   only  to   such   territory   as   may   have 
already  or  may  hereafter  adopt  the  local  op- 
tion  or   prohibition    law,   and   this    is   fully 
shown  by  secton  8  of  the  bill.     As  we  have 
stated  in  previous  opinions,  when  discussing 
the  questions  here   involved,   it    is   manifest 
that  the  people  of  the  State  in  adopting  the 
present  Constitution  authorizing  the  licensing 
of  the  sale  of  intoxicating  liquors  in  all  terri- 
tory where  prohibition  has  not  been  adopted, 
and  authorizing  the  adoption  of  prohibition 
in  any  county  or  subdivisions  thereof  where 
the  people  might  elect  to  so  declare,  recog- 
nized fully  that  it  would  be  necessary  to  have 
different  laws  in  the  license  and  prohibition 
territory — in  the  license  territory  to  regulate 
and  control  the  business  of  selling  intoxicat- 
ing liquors,  and  protecting  those  who  took 
out  a  license  under  the  law;    in  prohibition 
territory,  laws  to  prevent  altogether  the  sale 
of  intoxicating  liquors,  and  the  fact  that  this 
law  applies  only  to  prohibition  territory  does 
not  render  it  unconstitutional.    But  the  laws 
passed  must  be  in  aid  of  the  enforcement  of 
the   prohibition    law    which    apply    alone    to 
local  option  territory,    [628]   therefore,  if  a 
statute  purporting  to  be  passed  in  aid  of  the 
prevention  of  illegal  sales  in  prohibition  ter- 
ritory has  no  real  or  substantial  relation  to 
that  object,  it  would  be  the  duty  of  the  courts 
to  so  declare,  just  as  it  would  be  to  uphold 
and  enforce  a  law  that  really  is  in  aid  of  the 
accomplishment  of  that  object.    And  so  far  as 
the  provisions  of  the  Allison  bill  prohibits 
the   shipment,    transportation,    carriage    and 
delivery   of   intoxicatng   liquors   for   sale   or 
illegal  use,  it  would  be  and  is  in  aid  of  the 
proper  enforcement  of  the   prohibition   law, 
and  should  and  will  be  sustained.    However, 
section  9  of  the  bill  provides  that  it  shall  not 
be  unlawful  for  any  person,  for  the  use  of 
himself  and  members  of  his  family  residing 
with    him,    to    personally    carry    liquor    into 
prohibition    territory.      So   that   one  having 
in  his  possession  intoxicating  liquor  for  his 
own  use  is  declared  by  law  not  to  be  hurtful 
to  the  public  welfare,  and  it  is  declared  not 
hurtful    for    him    to    personally    carry    such 
liquor  into  prohibition  territory  for  his  own 
use.     Thus  by  law  it  is  declared  not  to  be 
prohibited,  and  that  the  law  does  not  intend 
to  prevent  one  from  carrying  liquor  or  hav- 
ing it  in  his  possession  in  prohibition  terri- 
tory.   The  question  then  arises:  may  the  Leg- 
islature   under    the    police    power,    when    it 
licenses  the  sale  of  liquor  in  certain  territory, 
by  law  make  it  legal  and  lawful  for  every 
citizen  to  purchase  it,  and  by  law  authorize 
him  to  carry  it  in  the  prohibition  territory 
and  keep  it  there  for  his  own  use,  regulate 
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the  manner  in  which  he  shall  carry  it,  and 
prohibit  him  from  having  it  conveyed  by  an- 
other when  the  liquor  is  intended  to  be  used 
in  the  same  way  and  for  the  same  purpose 
for  which  he  is  personally  authorized  to 
carry  it  into  such  territory? 

The  police  power  inherent  in  the  State  has 
been  likened  unto  the  law  of  self-defense  that 
is  said  to  be  born  in  each  individual.  As  the 
individual  has  the  right  to  protect  his  life, 
or  body,  from  serious  bodily  injury,  and  his 
property  which  he  haa  lawfully  acquired 
from  destruction,  so  the  State  has  the  in- 
herent right  under  the  police  power  to  pro- 
tect the  public  welfare  from  those  things 
which  would  produce  death  or  seriously  affect 
the  health  of  the  public,  or  its  general  moral 
welfare.  This  power  has  always  been  and  is 
difficult  of  exact  definition.  It  has  been 
well  said  that  "it  is  easier  to  perceive  and 
realize  the  existence  of  this  power  than  to 
mark  its  boundaries  or  to  prescribe  limits 
to  its  exercise."  The  decisions  of  the  courts 
show  this  power  is  of  wide  extension  and 
diversity — it  has  been  termed  "the  law  of 
overruling  necessity."  Citizens*  rights  or 
property,  as  they  are  estimated  by  the  pub- 
lic, are  continually  invaded  by  the  govern- 
ment in  its  necessary  guardianship  of  public 
interests,  public  welfare,  and  for  the  general 
public  good.  The  power  of  the  legislative 
branch  of  the  government  to  foe  almost  un- 
limited except  in  so  far  as  the  Constitution 
of  the  State  has  inhibited  it.  There  are  cer- 
tain rights,  however,  guaranteed  to  each  and 
every  individual  by  the  Bill  of  Rights  and 
other  provisions  of  the  Constitution,  and  it 
is  provided  in  the  Bill  of  Rights  "to  guard 
against  transgressions  of  the  high  powers 
herein  delegated,  we  declare  that  everything 
in  the  Bill  of  Rights  is  excepted  out  of  the 
general  powers  of  government,  and  [629] 
shall  forever  remain  inviolate,  and  all  laws 
contrary  thereto  shall  be  void." 

The  right  to  sell  intoxicating  liquors,  or 
the  right  to  purchase  or  own  intoxicants,  may 
be  said  not  to  be  a  portion  of  the  rights  re- 
served, no  more  than  the  right  to  purchase 
and  use  opium,  cocaine  or  other  hurtful  and 
harmful  drug,  but  the  right  to  purchase  prop- 
erty which  is  recognized  by  the  State  as  a 
legitimate  article  of  commerce,  and  the  sale 
of  which  tlie  State  legalizes  by  licensing  is  a 
right  each  and  every  citizen  possesses  in  com- 
mon. The  legislature  could  not  pass  a  law 
which,  while  recognizing  the  right  of  the 
citizen  in  "wet  territory"  to  purchase  intoxi- 
cants would  deprive  the  citizen  of  "dry  terri- 
tory" of  the  right  to  purchase  it  when  he 
goes  to  a  place  where  the  State  has  and  docs 
by  law  legalize  and  authorize  its  sale.  And 
when  he  thus  buvs  it  and  it  becomes  his 
property,  what  right  has  the  State  to  say 
by  what  means  he  conveys  it  to  his  home? 


If  the  shipment  thereof  by  a  oonmion  carrier, 
or  the  carriage  of  it  by  another,  eould  be  said 
to  be  more  inimical  to  the  public  welfare  than 
his  personally  carrying  it,  then  under  the 
police  power  the  State  could  and  should  per- 
haps regulate  its  carriage.  In  the  celebrated 
case  of  Mugler  v.  Kansas,  123  U.  S.  623,  8  S. 
Ct.  273,  31  U.  S.  (L.  ed.)  205,  the  law  is 
thus  declared: 

"But  by  whom,  or  by  what  authority,  is 
it  to  be  determined  whether  the  manufacture 
of  particular  articles  of  drink,  either  for 
general  use  or  for  the  personal  use  of  the 
maker,  will  injuriously  affect  the  public* 
Power  to  determine  such  questions,  so  a^  to 
bind  all,  must  exist  somewhere;  else  society 
will  be  at  the  mercy  of  the  few,  who,  regard- 
ing only  their  own  appetites  or  passions,  may 
be  willing  to  imperil  the  peace  and  security 
of  the  many,  provided  only  they  are  permit- 
ted to  do  as  they  please.  Under  our  system 
that  power  is  lodged  with  the  legislative 
branch  of  the  government.  It  belongs  to  that 
department  to  exert  what  are  known  as  the 
police  powers  of  the  State,  and  to  determine, 
primarily,  what  measures  are  appropriate  or 
needful  for  the  protection  of  the  public 
morals,  the  public  health,  or  the  public 
safety. 

"It  does  not  at  all  follow  that  everv  stat- 
ute  enacted  ostensibly  for  tlie  promotion  of 
these  ends  is  to  be  accepted  as  a  legitimate 
exercise  of  the  police   powers  of  the  State. 
There  are,  of  necessity,  limits  beyond  which 
legislation  cannot  rightfully  go.    While  every 
possible   presumption    is   to    be   indulged    in 
favor  of  the  validity  of  a  statute.  Sinking 
Fund  Cases,  99  U.  S.  700  [25  U.  S.  (L.  ed.) 
496],  the  courts  must  obey  the  Constitution 
rather   than   the  law-making  department   of 
government,  and  must,  upon   their  own   re- 
sponsibility, determine  whether,  in  any  par- 
ticular case,  these  limits  have  been  passed. 
*To  what  purpose,'  it  was  said  in  Marbury  v. 
Madison,  1  Cranch  137,  167  [2  U.  S.  (L.  ed.) 
60,  70],  'are  powers  limited,  and  to  what  pur- 
pose is  that  limitation  committed  to  writing, 
if  these  limits  may,  at  any  time,  be  passed 
bv  those  intended  to  be  restrained?    The  dis- 
tinction  between  a  government  with  limited 
and  unlimited  powers  is  abolished,  if   those 
limits  do  not  confine  the  persons  on   whom 
they  are  imposed,  and  if  acts  prohibited  and 
acts  allowed   are  of  equal  obligation.'      The 
courts  are  not  bound  by  mere  forms,  nor  aro 
they  to  be  misled  by   [630]   mere  pretense <. 
They    are    at    liberty — indeed,    are   under    a 
solemn    duty — ^to    look    at   the    substance    of 
things,    whenever    they    enter    upon    the    in- 
quiry whether  the  Legislature  liu    transcended 
the  limits  of  its  authority.     If,  therefore,  a 
statute  purporting  to  have  been  enacted   to 
protect  the  public  health,  the  public  morals, 
or  the  public  safety,  has  no  real  or  substan- 
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tial  relation  to  thoao  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental 
law,  it  is  the  dutv  of  the  courts  to  so  ad- 
judge,  and  thereby  give  effect  to  the  Consti- 
tution." 

Mr.  Black,  in  his  work  on  Intoxicating 
Liquors,  says:  "The  keeping  of  intoxicating 
liquors  in  his  possession  by  a  person,  unless 
he  does  so  for  the  illegal  sale  of  it,  or  some 
other  improper  purpose,  can  by  no  possibility 
injure  or  affect  the  health,  morals  or  safety 
of  the  public,  and,  therefore,  a  statute  pro- 
hibiting such  keeping  in  one's  own  possession 
is  not  a  legitimate  exercise  of  the  police  pow- 
er. It  is  an  abridgment  of.  the  privileges  and 
immunities  of  the  citizen  without  any  legal 
justification,  and,  therefore,  void. 
Though  there  is  a  prohibition  not  to  sell  them, 
yet  that  cannot  prevent  a  man  from  having 
property  in  them  for  his  own  use,  without  any 
intention  to  sell  them,  and  they  may  be  trans- 
ported through  the  State  where  there  is  no 
intention  to  violate  the  law." 

If  the  Legislature  of  this  State  had  deemed 
it  necessary  to  prohibit  altogether  the  trans- 
portation and  carriage  of  intoxicating  liquors 
into  prohibition  territory  (except  for  medic- 
inal, sacramental  and  scientific  purposes)  in 
order  to  render  effective  the  law  prohibiting 
illegal  Mies  thereof,  there  might  be  and  prob- 
ably would  be  justification  for  such  law,  al- 
though in  our  opinion  the  validity  of  such  a 
law  would  be  one  of  extreme  doubt,  so  long 
as  the  laws  of  the  State  license  and  authorize 
the  sale  of  intoxicating  liquors,  and  authorize 
its  <uile  to  all  persons  except  minors  and 
habitual  drunkards.  When  a  State  legalizes 
the  traffic  by  law,  it  is  a  legitimate  article 
of  commerce  under  decisions  of  all  the  courts, 
and  when  the  law  authorizes  one  to  acquire, 
own  and  use  it,  we  doubt  the  State  having 
authority  to  do  more  than  to  prevent  the 
owner  from  so  using  it  that  it  may  not  be 
hurtful  to  the  public  health  and  public  safety. 
But  our  Legislature  specifically  authorized 
each  and  every  citizen  of  the  State  to  pur- 
chase, own  and  acquire  intoxicating  liquors 
and  to  transport  into  prohibition  territory 
liquors  for  his  own  use  and  the  use  of  his 
family,  and  since  they  have  not  thought  it 
proper  in  order  to  prevent  illegal  sales  to  at- 
tempt to  prohibit  the  citizen  from  transport- 
ing it  into  prohibition  territory,  but  specifi- 
cally authorize  him  so  to  do  by  section  9  of 
the  bill,  can  they  under  the  police  power  regu- 
late the  mode  of  transportation  he  may  adopt 
in  conveying  or  having  it  conveyed  for  his  own 
use  to  his  home  in  prohibition  territory?  In 
what  way  can  the  mode  and  manner  one  may 
cdopt  in  transporting  or  having  transported 
intoxicating  liquor  purchased  for  his  own 
use  injure  or  affect  the  health,  morals,  safety 
or  general  welfare  of  the  public?  If  the  ship- 
ment, transportation  and  carriage  of  intoxi- 
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eating  liquors  for  one's  own  use  cannot  by 
any  possibility  be  hurtful  to  the  public 
health,  public  morals  or  public  safety,  then 
it  is  a  matter  than  can  not  legitimately  [631  ] 
come  within  the  police  power  of  the  State. 
And  the  right  to  have  it  shipped  would 
necessarily  carry  the  right  with  it  for  the 
carrier  to  make  a  delivery  to  the  owner  of  the 
liquor,  and  we  have  ample  statutory  lawK 
to  prohibit  and  punish  its  delivery  to  any 
other  person  than  the  owner. 

We  cannot  give  our  consent  to  a  law 
sought  to  be  enacted  under  the  police  power 
which  would  make  a  man  a  criminal  for  an 
act  that  can  in  no  way  be  hurtful  or  harmful 
to  the  health,  morals  or  safety  of  any  other 
citizen  of  the  State,  or  his  property.  Under 
the  construction  contended  for,  it  would  be 
admitted  that  under  the  law,  and  necessarily 
so,  that  a  citizen  of  San  Marcos  (in  prohibi- 
tion territory)  can  come  to  Austin  and  pur- 
chase intoxicating  liquors,  place  it  in  his  suit 
case  and  carry  it  on  the  train  with  him  to 
his  home  in  San  Marcos  for  his  own  use  and 
the  use  of  members  of  his  family.  The  law 
specifically  authorizes  him  so  to  do  in  section 
9,  yet  it  is  contended,  if  when  he  gets  to  the 
depot  he  hands  the  suit  case  to  the  baggage 
master  or  express  agent  to  be  transported  on 
the  same  train  on  which  he  travels,  only  in 
another  coach,  that  the  minute  he  hands  the 
suit  case  to  the  express  messenger  or  baggage 
master  to  be  conveyed  in  the  baggage  car  to 
San  Marcos  on  the  same  train,  he  becomes  a 
felon;  the  baggage  master  or  express  agent 
becomes  a  felon ;  the  railroad  company,  which 
could  lawfully  carry  it  in  the  passenger  coach, 
by  permitting  it  to  be  carried  in  the  baggage 
coach  becomes  a  criminal  and  subject  to 
severe  penalty,  and  the  agent  at  San  Marcos 
who  delivers  to  him  his  suit  case  with  his 
property  therein  lawfully  acquired  under  the 
law  becomes  a  felon,  and  all  may  be  confined 
in  the  penitentiary.  In  what  way  is  it  or 
can  it  be  more  hurtful  to  the  public  for  the 
man  to  have  the  suit  case  carried  in  the  ex- 
press car  or  baggage  coach  than  for  him  to 
carry  it  in  the  passenger  coach?  This  is  a 
matter  we  have  never  been  and  are  now  un- 
able to  perceive. 

Texas,  as  hereinbefore  stated,  has  dual 
laws  in  regard  to  intoxicating  liquors.  It  has 
never  declared  it  to  be  the  policy  of  the  State 
to  prohibit  one  from  manufacturing  liquorH 
for  his  own  use;  on  the  other  hand,  the  right 
to  do  so  is  specifically  recognized  in  section 
8a  of  the  bill.  It  has  never  been  declared  to 
be  the  policy  of  this  State  to  prohibit  anyone 
from  obtaining  intoxicating  liquors  for  his 
own  use  and  keeping  it  at  his  home;  on  the 
other  hand,  his  right  to  do  so  is  recognized 
specifically  in  section  9  of  the  bill,  as 
such  rights  have  always  been  recognized 
by  every  law  passed  in  this  State,  either  in 
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regard  to  regulating  the  traffic  therein,  or 
in  prohibiting  its  sale.  We  are  not  in  posi- 
tion of  those  States  whose  laws  have  made  it 
illegal  to  manufacture  intoxicating  liquors 
even  for  one's  own  use,  and  undertake  to 
prohibit  one  having  such  liquors  in  his  pos- 
session. Neither  our  laws,  nor  this  law,  go 
to  that  extent,  but  on  the  other  hand  recog- 
nizes and  reiterates  his  right  to  manufacture 
it  for  his  own  use,  to  purchase  it  and  to  trans- 
port it,  at  least  personally,  into  prohibition 
territory  for  his  own  use.  In  the  territory 
where  its  sale  has  been  prohibited  the  Legisla- 
ture recognizes  it  as  its  duty  to  pass  all  laws 
needful  to  prevent  [-632]  its  illegal  sale,  and 
if  other  laws  become  necessary  to  accomplish 
that  end,  we  have  that  faith  in  the  Legisla- 
ture to  believe  they  will  pass  them  as  they 
should  do.  On  the  other  hand,  we  have  terri- 
tory in  Texas  where  the  sale  of  intoxicating 
liquors  is  legalized  by  licensing  dealers  there- 
in, and  under  this  license  they  are  authorized 
and  permitted  to  make  sales  thereof  to  the 
general  public  under  such  regulations  as  are 
now  or  may  hereafter  be  prescribed  by  law. 
So  long  as  the  laws  of  Texas  recognize,  legal- 
ize and  legitimize  the  sale  of  intoxicating 
liquors  and  license  dealers  therein,  just  so 
long  the  Legislature  of  Texas  will  be  power- 
less to  pass  a  law  which  will  prevent  the 
citizens  of  the  State  from  going  into  this 
licensed  place  and  purchase  such  liquors  in 
quantities  and  under  the  terms  which  the 
licensed  dealer  has  been  authorized  to  sell, 
and  when  the  citizen  purchases  it  at  such 
licensed  place,  it  becomes  his  property;  is  not 
subject  to  confiscation,  nor  can  he  be  pre- 
vented from  carrying  it  to  his  home  for  his 
own  use;  nor  can  he  be  prevented  from  mak- 
ing use  of  the  common  carriers  of  the  country 
in  having  it  conveyed  to  his  home  for  his  own 
use,  unless  the  Legislature  should  arrive  at 
the  conclusion  that  it  was  proper  to  prohibit 
one  living  in  prohibition  territory  from  own- 
ing, keeping  in  his  possession,  and  using 
intoxicating  liquors  altogether  in  order  to 
prevent  illegal  sales  thereof.  This,  this  bill 
does  not  seek  to  do,  and  the  citizen,  by  its 
terms,  is  authorized  to  transport  and  import 
it  into  prohibition  territory  for  his  own  use. 
Intoxicating  liquor  is  not  an  article  of  com- 
merce (where  commerce  therein  is  legalized 
by  law)  that  its  mere  carriage  by  an  express 
company,  or  baggage  company,  or  other  com- 
mon carriers  is  dangerous  to  the  public  wel- 
fare in  any  sense  of  the  word.  And  when  the 
law  legalizes  its  sale  and  purchase  by  the 
citizen,  to  undertake  to  say  how  the  citizen 
shall  carry  it,  or  that  he  can  not  have  it 
carried  by  another,  is  not  a  regulation  of  the 
intoxicating  liquor,  but  becomes  a  regulation 
of  the  citizen  in  the  management  of  his  prop- 
erty acquired  under  the  law,  and  seeks  to 
control  him  in  a  matter  in  which  the  public 


can  have  no  interest,  and  can  in  no  sense  be 
hurtful  to  the  safety  of  the  public,  nor  its 
health,  nor  morals*  nor  the  general  welfare 
of  the  public.  But, in  holding  that  the  Legis- 
lature is  without  authority  and  power  to 
regulate  the  citizen  as  to  the  means  to  be 
adopted  in  the  transportation  or  carriage  of 
intoxicants  purchased  for  his  own  use,  at 
places  where  the  State  authorizes  its  acquisi- 
tion— to  his  home — we  do  not  wish  to  be 
understood  as  holding  that  if  the  liquor  is 
purchased  or  intended  for  resale  in  the  pro- 
hibition territory,  or  intended  to  be  used  in 
prohibition  territory  for  any  unlawful  pur- 
pose, that  the  Legislature  is  without  au- 
thority to  prohibit  its  shipment,  transporta- 
tion, carriage  and  delivery  to  any  person 
(even  the  owner),  for  such  illegal  purposes 
We  think  the  Legislature  has  authority  and 
power  to  do  so,  and  it  is  ita  duty  to  do  bo, 
and  that  it  has  done  so  by  the  provisions  of 
the  Allison  Law,  and  that  a  proper  construc- 
tion of  this  law  shows  that  this  is  all  the 
Legislature  intended  to  do.  It  is  a  well 
known  rule  of  construction  that  if  a  bill,  by 
all  of  its  terms,  is  subject  to  two  construc- 
tions, and  by  one  construction  it  would  be 
rendered  void,  yet  by  another  construction, 
[633]  of  which  it  is  equally  susceptible,  ita 
terms  would  be  within  the  authority  of  the 
Legislature  to  enact  under  the  police  power, 
and  violative  of  no  provision  of  the  Constitu- 
tion, it  is  the  duty  of  the  court  to  give  to 
the  Act  that  construction  which  would  ren- 
der it  valid.  W^hat  was  the  evil  the  Legisla- 
ture had  in  mind?  Not  to  prevent  one  from 
obtaining  liquor  for  his  own  use,  for  the 
act  authorizes  him  to  get  it  and  keep  it  for 
his  use,  but  recognizing  that  liquor  was  being 
shipped  into,  transported  into,  carried  into 
and  delivered  to  others  in  prohibition  terri- 
tory for  illegal  purposes,  that  is,  to  make 
illegal  sales  thereof  in  prohibition  territory, 
it  was  at  this  evil  the  terms  of  the  Act  were 
directed  and  which  it  intended  to  prevent  in 
future,  and  which  should  be,  and  by  the  terms 
of  this  Act  is,  prohibited. 

Sutherland  on  Statutory  O)nstruction  states 
the  '^universal  principle  applied  in  consider- 
ing constitutional  questions  is,  that  an  Act 
will  be  so  construed,  if  possible,  as  to  avoid 
conflict  with  the  Constitution,  although  such 
construction  may  not  be  the  most  obvious 
or  natural  one.  The  courts  may  resort  to 
an  implication  to  sustain  a  statute,  but  not 
to  destroy  it." 

Black  on  Interpretation  of  Laws  says: 
"The  presumption  is  always  in  favor  of  the 
constitutionality  of  a  statute;  every  reason- 
able doubt  must  be  resolved  in  favor  of  the 
statute,  not  against  it,  and  the  courts  will 
not  adjudge  it  invalid  unless  its  violation  of 
the  Constitution  is  clear,  complete  and  un- 
mistakable.   Hence  it  follows  that  the  courts 
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will  not  so  construe  the  law  as  to  make  it 
conflict  with  the  Constitution,  but  will  rather 
put  such  interpretation  upon  it  as  will  avoid 
conflict  with  the  Constitution  and  give  it 
lull  force  and  effect,  if  this  can  be  done  with- 
out extravagance.  If  the  enactment  is  fairly 
susceptible  of  two  or  more  constructions,  that 
interpretation  will  be  adopted  which  will 
avoid  the  effect  of  unconstitutionality,  even 
though  it  may  be  necessary  for  this  purpose 
to  disregard  the  more  usual  or  apparent  im- 
port of  the  language  employed." 

In  the  case  of  Western  Union  Tel.  Co.  v. 
State  (Tex.)  121  S.  VV.  194,  Chief  Justice 
Key  of  the  Court  of  Civil  Appeals  cites  a 
number  of  authorities,  and  reaffirms  the  rule 
'*tliat  if  a  statute  is  capable  of  two  construc- 
tions, one  of  which  will  render  it  valid  and 
the  other  render  it  invalid,  the  former  will 
be  adopted.'' 

In  the  case  of  Bassett  v.  Mills,  89  Tex.  162, 
34  S.  W.  93,  our  Supreme  Court  speaking 
through  Chief  Justice  Gaines,  said:  ^'VVhere 
a  statute  is  capable  of  two  constructions,  one 
of  which  would  comply  with  a  positive  re- 
quirement of  the  Constitution,  and  the  other 
leaves  the  duty  unperformed,  the  former  will 
prevail."  And  in  the  case  of  Galveston,  etc. 
R.  Co.  V.  Gross,  47  Tex.  428,  that  court  held: 
"When  a  law  is  susceptible  of  two  construc- 
tions, that  which  is  constitutional  will  be 
adopted." 

In  our  court  it  was  held  in  Ex  p.  Mabry, 
5  Tex.  App.  93:  "When  a  legislative  Act 
can  be  so  construed  as  to  avoid  conflict  with 
the  Constitution,  and  give  it  the  force  and 
effect  of  law,  such  construction  will  be  adopts 
ed  by  the  courts."  Again,  in  Ex  p.  Murphy« 
27  [634]  Tex.  App.  4©2,  11  S.  W.  487,  it  was 
held :  *'In  construing  a  legislative  Act,  courts 
must  so  interpret  it  as  to  harmonize  its  pro- 
visions with  the  Constitution,  if  possible.'' 
This  rule  of  construction  has  always  pre- 
vailed in  the  courts  of  this  State,  and  we 
think  properly  so,  and  the  rule  is  upheld  by 
all  text-book  writers  of  any  note.  Courts 
should  never  hold  an  Act  of  the  Legislature 
void,  unless  compelled  by  the  clear  and  spe- 
cific language  of  the  Act  to  hold  that  its 
terms  are  in  contravention  of  the  inhibition 
of  the  State  Constitution,  and  if  the  language 
used  in  the  Act  as  a  whole  is  reasonably  sub- 
ject to  a  construction  that  will  render  it 
valid,  and  reach  the  evil  intended  to  be  sup- 
pressed, such  construction  should  be  adopted 
by  the  court  and  its  validity  upheld. 

We  have  felt  impelled  to  discuss  these 
questions  at  length  and  cite  these  authorities 
by  reason  of  the  differences  in  opinion  ex- 
isting between  members  of  this  court.  Our 
senior  justice,  Judge  Davidson,  is  of  the 
opinion  that  the  language  of  the  Act  is  sub- 
ject to  the  construction  that  it  prohibits  the 
shipment,  transportation  and  delivery  of  one's 


own  liquor  to  him  in  prohibition  territory, 
and  if  so,  that  the  Act  would  in  that  event 
be  clearly  violative  of  the  provisions  of  the 
Constitution  and  void;  and  further,  that 
section  20  of  article  16  of  the  Constitution 
should  be  construed  as  a  limitation  on  the 
power  of  tlie  Legislature  to  pass  any  law 
under  the  police  power  to  affect  in  anywise 
intoxicating  liquors  in  prohibition  territory 
other  than  merely  to  punish  for  illegal  sale, 
as  evidenced  by  his  dissenting  opinions  in 
the  Snearly,  Sneed  and  other  cas^  hereinbe- 
fore cited.  On  the  other  hand.  Presiding 
Judge  Prendergast  is  of  the  opinion  that  the 
proper  constructon  to  give  the  law  is,  that 
it  prohibits  the  transportation,  shipment,  car- 
riage and  delivery  of  intoxicating  liquors  in 
prohibition  territory,  except  for  medicinal, 
scientific  and  sacramental  purposes,  and  that 
the  Legislature  has  the  authority  and  power 
to  regulate  and  prohibit  the  transportation, 
shipment  and  delivery  of  liquors  for  one's 
own  use  in  the  prohibition  territory  and  that 
this  law  does  do  so,  even  though  the  law  in 
section  9  authorizes  one  to  purchase  it  for 
his  own  use  and  carry  it  to  his  home  in  pro- 
hibition territory,  as  evidenced  by  his  dis- 
senting opinion  in  Ex  p.  Peede,  76  Tex.  Crim. 
247,  170  S.  W.  749.  To  neither  of  these,  to 
my  mind  extreme  views,  have  I  been  able  to 
give  my  assent,  for  I  do  not  believe  such  to 
be  the  law,  which  fact  has  been  known  to  my 
associates  on  the  bench  since  the  rendition 
of  the  opinion  in  Ex  p.  Muse  (Tex.)  168 
S.  W.  520.  In  the  writer's  opinion,  the  police 
power  is  one  of  the  greatest  and  most  essen- 
tial powers  possessed  by  the  government,  and 
that  it  is  necessarily  inherent  in  sovereignty 
— the  power  to  protect  the  health  of  the  citi- 
zenship of  a  State,  the  morals  of  the  citizen- 
ship, and  to  insure  the  safety  of  the  citizen- 
ship, and  when  exercised  within  these  bounds, 
the  judiciary,  nor  any  other  authority  has 
the  right  to  annul  laws  passed  in  regard 
to  such  matters  when  necessary  for  the  pub- 
lic welfare,  but  when  the  Legislature  goes 
beyond  the  proper  bounds  and  seeks  to  con- 
trol the  individual  citizen  in  the  mode  of 
transportation  or  carriage  of  his  property 
to  his  home  (whether  in  prohibition  territory, 
and  whether  it  be  whisky  or  other  property) 
that  he  has  [635]  legally  acquired  at  points 
where  the  State  has  licensed  and  authorized 
its  sale,  when  the  property  is  not  of  the 
nature  that  the  mere  mode  and  method  of 
its  shipment,  transportation  and  carriage  can 
be  injurious  to  the  public  health,  public 
morals,  public  safety,  nor  the  general  public 
good,  it  has  gone  beyond  the  limits  hereto- 
fore recognized  as  inherent  in  the  State  under 
the  police  powers.  Entertaining  these  views, 
as  I  do,  and  knowing  that  the  views  I  enter- 
tain in  this  case  are  not  concurred  in  by 
either  of  my  brethren,  I  have  written  perhaps 
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at  more  length  than  was  necessary,  and  yet  I 
deemed  it  necessary  and  proper  to  do  so  to 
show  why  I  think  the  Allison  Law  violative 
of  no  provision  of  the  Constitution,  and  yet 
that  it  did  not  prohibit  a  citizen  of  the  State 
from  carrying  or  having  conveyed  to  his 
home,  by  the  usual  and  customary  methods 
of  conveying  property,  his  own  property  that 
the  law  by  express  terms  authorized  him 
to  acquire  and  to  carry  to  his  home  and  there 
use  it  himself,  or  administer  to  his  family 
when  he  deemed  it  advisable  or  necessary. 

To  the  rule  of  law  hereinbefore  stated, 
that  when  an  Act  is  subject  to  two  construc- 
tions, that  the  courts  should  give  it  that 
construction  which  would  render  it  a  valid 
law,  another  equally  -well  recognized  rule 
of  construction  may  also  be  added:  That 
we  should  take  into  consideration  the  evil 
intended  to  be  remedied.  From  contempo- 
raneous history  we  are  made  aware  that 
wherever  local  option  has  been  adopted  it 
had,  to  some  extent  at  least,  become  custo- 
mary to  ship  intoxicating  liquors  into  such 
territory,  establishing  depots  therefor  de- 
nominated as  "cold  storages''  and  under  other 
nomenclatures,  which  said  liquors  were  not 
intended  for  the  personal  use  of  the  person 
receiving  same,  but  were  intended  when 
shipped  into  such  territory  to  be  surrepti- 
tiously sold  and  otherwise  used  in  violation 
of  the  laws  of  this  State,  and  by  such  means 
render  ineffectual  the  prohibition  law.  It 
was  such  evils  as  this  that  the  Legislature 
intended  to  remedy,  and  yet  it  was  careful  in 
the  same  Act  to  reserve  to  the  individual 
citizen  his  right  to  procure  and  use  intoxi- 
cating liquors  if  he  elected  so  to  do  as  evi- 
denced by  section  9.  And  while  many  of  us 
may  differ  as  to  the  advisability  of  a  citizen 
using  intoxicating  liquors,  and  doubtless  do 
differ,  yet  with  the  generel  public  policy 
of  a  State  the  courts  can  have  no  concern. 
This,  the  Legislature  has  the  right  to  de- 
termine and  must  declare,  and  it  has  in 
every  law  that  it  has  ever  passed  since  the 
right  to  adopt  local  option  by  a  vote  was 
adopted  as  a  part  of  the  organic  law,  de- 
clared that  it  was  not  the  policy  of  this  State 
to  interfere  with  the  right  of  the  individual 
citizen  to  use  intoxicating  liquor  is  he  so 
desired,  provided  he  did  not  drink  it  in 
certain  public  places,  and  did  not  become 
drunk  in  public  places.  As  said  by  an  emi 
nent  law  writen,  an  Act  cannot  be  declared 
void  because  in  the  opinion  of  the  court  it 
violates  the  best  public  policy,  nor  can  its 
terms  be  so  construed  as  to  make  effective  a 
public  policy  the  court  deems  most  advisable 
and  for  the  best  interests  of  a  State,  which 
would  be  in  antagonism  to  the  settled  policy 
cf  the  State  as  expressed  in  this  and  former 
legislative  Acts.  The  wisdom  of  the  policy 
[636]  adopted  by  the  State  as  expressed  in 


its  laws  and  the  desirability  of  another  and 
different  policy  are  matters  addressed  to  the 
legislative  branch  of  the  government,  and 
must  rest  upon  the  intelligence,  patrioti&m 
and  wisdom  of  that  body  and  not  upon  the 
judgment  of  the  court.  When  the  Legisla- 
ture has  declared  the  policy  of  the  State,  and 
given  to  the  citizens,  and  each  citizen  there- 
of, the  right  to  acquire  intoxicating  liquors 
and  convey  it  to  his  home,  the  courts  have  no 
authority  to  seek  to  nullify  that  right  by 
erecting  and  placing  insuperable  barriers  to 
the  exercise  of  the  right.  If  it  is  deemed 
desirable  to  prohibit  the  individual  citizen 
from  obtaining  and  having  in  his  possession 
for  his  own  use  intoxicating  liquors,  the 
remedy  is  with  the  people  and  not  with  the 
courts,  and  should  not  be  sought  to  be  exer 
cised  by  them.  Mr.  Sutherland  in  his  work 
on  Statutory  Construction  says: 

"In  general  the  same  rules  of  construction 
apply   to   Constitutions   as   to   statutes,    i 
statute  should  be  so  construed  as  to  give  a 
sensible    and    intelligent    meaning   to  erer) 
party  to  avoid  absurd  and  unjust  consequence 
and,  if  possible,  so  as  to  make  it  valid  and 
effective.     'It   is   familiar   rule   that  if  th« 
words  employed  are  susceptible  of  two  mean- 
ings,  that   will   be  adopted  which  compurt« 
with  the  general  public  policy  of  the  Statf, 
as  manifested  by  its  legislation  rather  than 
that    which    runs    counter    to    such   policy.' 
When  a  general  intention  is  expressed  in  a 
statute  and  also   a  particular   intention  in 
compatible   with   the   general    intention,  the 
particular  intention  is  to  be  considered  in  the 
nature  of  an  exception  and  both  arc  to  have 
effect  in  their  respective  spheres."    As  sus- 
taining this  text  he  cites  the  following  au- 
thorities.   Martin  v.  Board  of  Eljection  Cora'rN 
126  Cal.  404,  58  Pac.  932;  Davis  v.  Dougherty 
County,  116  Ga.  491,  42  S.  E.  764;  Dahnke 
V.    People,   168   111.   102,   48   N.    E.    137,  31' 
L.R.A.   197;    People  v.   Hutchinson,   172  III 
486,  50  N.  E.  599,  40  L.R.A.  770 ;  Dodge  v. 
Chicago,  201  111.  68,  66  N.  E.  367 ;  Boyd  v 
Brazil  Block  Coal  Go.  25  Ind.  App.  157,  o7 
N.  E.  732;   Arnold  v.  Council  Bluffs,  85  U 
441,  52  N.  W.  347 ;  Poor  v.  Watson,  92  Mo 
App.  89;  State  v.  Seventh  Judicial  Dist.  Ct 
14  ]^Iont.  452,  37  Pac.  9;  Home  Building,  eU 
Assoc.  V.  Nolan,  21  Mont.  205,  53  Pac.  1^ 
Cate  V.  Martin,  70  X.  H.  135,  46  Atl.  54,  4> 
L.R.A.  613 ;  McGinn  v.  State,  46  Keb.  427.  H:» 
N.  W.  46,  60  Am.  St.  Rep.  617,  30  L.R.A.  45t». 
State  V.  Cornell,  53  Neb.  556,  74  N.  W.  59.  e? 
Am.   St.  Rep.  629,  39  L.R.A.   513;   Hoej  v 
Gilroy,  129  N.  Y.  132,  29  N.  E.  85:  Wormier 
V    Brown,  149  N.  Y.  163,  43  N.  E.  524;  Port 
land  V.  Gaston,  38  Ore.  533,  63  Pac.  lOol 
McAskie's  Appeal,    154   Pa.   St.   24,  26  Ati 
60;   Kolb  V.  Reformed  Episcopal  Church,  1? 
Pa.  Super.  Ct.  477;  Hayes  v.  Arrington.  l'^"* 
Tenn.  494,  68  S.  W.  44;  Howard  Oil  Co.  »• 
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Davis,  76  Tex.  630,  13  S.  W.  665;  People 
V.  Utah  Com'ra,  7  Utah  279,  26  Pac.  677; 
Jackson  v.  Kittle,  34  W.  Va.  207,  12  S.  E. 
484;  American  Net,  etc.  Co.  v.  Worthington, 
141  U.  S.  468,  12  S.  Ct.  65,  35  U.  S.  (L.  ed.) 
^S21.  See  Ex  p.  Ah  Hoy,  23  Ore.  89,  31  Pac. 
220. 

[637]  The  particular  intention  is  expressed 
in  the  statute  under  consideration  that  the 
citizenship  of  this  State,  and  each  individual 
citizen,  living  in  prohibition  territory  shall 
have  the  right  to  procure  for  himself,  in  terri- 
tory where  the  sale  thereof  is  licensed,  for  the 
use  of  himself  and  members  of  his  family, 
intoxicating  liquors  if  he  so  desired,  and 
we  cannot  be  made  the  instrument  to  nullify 
or  place  impediments  in  the  way  or  exercise 
of  that  right  so  expressly  given  and  reserved 
to  him  in  this  statute.  Entertaining  these 
views,  we  hold  that  the  proper  construction 
of  this  Act  shows  that  it  was  the  intention 
of  the  Legislature  to  prohibit,  and  by  its 
terms  they  do  specifically  prohibit,  the  ship- 
ment, transportation,  carriage  (personal  or 
otherwise)  and  delivery  of  intoxicating  liq- 
uors into  prohibition  territory  for  any  pur- 
pose other  than  for  medicinal,  scientific  and 
sacramental  purposes,  and  the  personal  use 
(and  members  of  his  family)  of  the  person 
receiving  same;  that  a  law  with  such  intent 
and  purpose  has  a  place  in  the  system  of 
laws  intended  to  prevent  illegal  sales  of  in- 
toxicating liquors  in  prohibition  territory, 
and  that  the  law  as  thus  construed  is  valid, 
and  violative  of  no  provision  of  the  Consti- 
tution. 

That  it  does  not  prohibit  the  shipment, 
transportation,  carriage  and  delivery  of  in- 
toxicating liquors  from  a  point  in  this  State 
where  same  is  authorized  by  law  to  be  sold, 
and  may  be  legally  purchased,  into  prohibi- 
tion territory  when  intended  for  medicinal, 
scientific  or  sacramental  purposes,  or  the 
personal  use  of  the  person  receiving  same. 
Having  this  view  of  the  law,  and  the  facts 
of  this  case  showing,  it  may  be  said  con- 
clusively, that  appellant,  A.  D.  Blansett,  Dee 
Blansett,  Hoy  Blansett  and  others  were  em- 
ployed by  the  commissioners  of  Hamilton 
County,  in  working  or  grading  the  roads  of 
Hamilton  County;  the  tent  or  camp  was  in 
A.  D.  Blansett's  yard.  During  a  rainy  spell, 
in  which  no  work  could  be  done,  appellant 
decided  to  go  to  Waco  on  a  trip,  as  he  says, 
to  see  an  uncle  on  some  business,  who  lived 
there.  Roy  Blansett  knowing  this,  gave  him 
a  dollar  and  requested  him  to  purchase  a 
quart  of  whisky,  and  bring  it  back  with  him. 
Appellant  took  the  dollar,  purchased  the 
quart  of  whisky,  and  on  his  return  brought 
it  and  placed  it  where  he  knew  Roy  would 
get  it,  and  Roy  did  get  it.  There  is  nothing 
to  suggest  that  it  was  the  intention  of  ap- 
pellant or  Blansett  to  sell  the  whisky  in  pro- 
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hibition  territory,  but  the  evidence  and  all 
the  evidence  shows  that  Roy  Blansett  de 
sired  it  for  his  own  personal  use,  and  did  so 
use  it.  Neither  is  there  any  evidence  to  even 
suggest,  much  less  show,  that  appellant  re- 
ceived any  profit  in  the  transaction,  but  the 
act  was  done  merely  as  an  accommodation 
to  his  friend,  Roy  Blansett.  Had  the  prose- 
cution been  based  on  the  transaction'  with 
Dee  Blansett  shown  by  the  testimony,  a  dif- 
ferent question  would  be  presented,  for  in  so 
far  as  that  transaction  is  concerned,  the  evi- 
dence would  show  that  appellant  perhaps 
made  a  profit  out  of  that  transaction,  but 
not  so  in  the  instance  on  which  this  prose- 
cution was  based.  Having  the  view  of  the 
law  as  hereinbefore  expressed,  we  do  not 
think  the  facts  show  a  violation  of  the  law 
in  the  instance  charged  in  the  indictment, 
and  therefore  the  case  should  be  reversed  and 
remanded. 

[638]  But  under  this  construction  it  may 
be  contended  that  the  Act  would  authorize 
two  convictions  for  the  same  offense,  which 
is  prohibited  by  the  Constitution — ^that  if  one 
carries  whisky  into  prohibition  territory  for 
sale  and  sells  it,  under  the  law  he  could  be 
prosecuted,  both  for  carrying  or  transporting 
the  whisky  into  prohibition  territory  for  sale, 
and  also  be  prosecuted  for  making  a  sale  of 
it,  if  he  sells  it.  We  think  the  law  au- 
thorizes a  prosecution  for  each  of  said  acts, 
and  that  they  constitute  two  separate  and 
distinct  offenses,  and  the  Legislature  intend- 
ed to  so  enact  and  to  make  the  penalty  so 
severe  as  to  deter  men  from  carrying  or  trans- 
porting whisky  into  prohibition  territory 
for  sale,  and  selling  it  in  prohibition  terri- 
tory, and  a  conviction  would  and  should  be 
sustained  under  such  circumstances  for  both 
offenses:  First,  for  carrying  or  transporting 
it  into  the  prohibition  territory  for  an  illegal 
and  unlawful  purpose,  and,  second,  for  mak- 
ing an  illegal  sale  thereof  after  getting  it  into 
such  territory.  This  is  no  anomaly  in  the  law. 
A  man  breaks  and  enters  a  house  for  the  pur- 
pose of  committing  theft,  and  after  entering 
he  does  steal  property  of  value.  He  may  and 
should  be  prosecuted  both  for  burglary,  com- 
mitted in  breaking,  and  the  theft,  after  the 
breaking.  We  have  many  such  offenses  in 
our  Code,  and  they  have  always  been  sus- 
tained. 

The  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Davidsoit,  J. — ^I  concur  in  the  reversal. 
The  Allison  bill  was  intended  to  prevent  vio* 
lation  of  the  local  option  law  and  to  make 
that  law  more  effective,  otherwise  there  is 
and  was  no  expressed  reason  for  enacting  it. 
The  transportation  of  intoxicants  to  the  citi- 
zen   for    his    own    use    cannot    interfere    in 
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letter  or  spirit  with  the  local  option  law. 
In  8uch  case  it  is  neither  a  sale  nor  intended 
sale.  The  citizen  certainly  can  do  by  hin 
agent  the  thing  he  himself  can  do  innocently. 
Police  power  is  not  arbitrary,  but  is  within 
constitutional  limits,  and  the  rule  "so  use 
your  own  as  not  to  injure  the  rights  of 
others  or  the  public  rights." 
Prendergast,  P.  J.,  dissents. 

Supplemental  Opinion. 
(January  2,  1915.) 

Harpeb,  J. — Having  read  Presiding  Judge 
Prendergast's  dissent,  I  wish  to  add  that  1 
do  not  think  there  is  anything  said  herein 
that  can  be  construed  as  rendering  invalid 
those  provisions  of  the  law  requiring  affi- 
davits to  be  made  by  druggists  and  others, 
for  we  think  a  provision  to  require  the  own- 
er, when  he  secures  it  from  the  express  office, 
to  make  affidavit  that  he  intended  it  for  his 
own  use  would  be  valid,  and  there  is  nothing 
in  the  opinion  that  holds  or  is  intended  to 
hold  that  the  law  requiring  such  affidavits 
to  be  filed  is  invalid.  Neither  is  there  any- 
thing said  or  held  herein  that  renders  in- 
valid the  law  requiring  intoxicating  liquors 
to  be  labeled  when  shipped,  or  to  render 
[639]  invalid  the  law  making  it  an  offense 
to  deliver  such  liquors  to  any  person  other 
than  the  consignee — the  owner.  In  fact, 
such  law  is  referred  to  in  the  opinion  and 
approved.  These  are  reasonable  regulations 
to  prevent  illegal  sales.  We  have  deemed  it 
necessary  to  add  this  much  so  that  it  may 
not  be  gathered  that  we  lend  our  sanction  to 
this  part  of  Presiding  Judge  Prendergast's 
dissent.  But  we  do  not  deem  it  necessary  to 
comment  further  thereon,  for  in  our  opinion 
he  does  not  therein  discuss  any  of  the  ques- 
tions involved  in  a  proper  discussion  of 
this  case,  but  his  dissent  was  apparently 
written  in  moments  when  he  was  not  cool 
and  collected,  for  it  mainly  deals  in  extrava- 
gant conclusions  and  assertions,  and  not  with 
the  issues  herein  involved. 

Pbendemast,  P.  J.  {dissenting). — The 
opinion  of  Judge  Harper  herein  is  the  sever- 
est blotv  to  the  enactment  of  valid  laws 
regulating  the  use,  handling,  dealing  in  and 
sale  of  intoxicating  liquors,  and  their  en- 
forcement, that  has  ever  been  rendered  by 
this  or  any  other  court,  as  I  see  it.  With 
all  due  respect,  I  think  it  is  extreme  and 
radical  against  their  enactment  and  enforce- 
ment. It  is  directly  contrary  to  all  the  legis- 
lation of  this  State  on  that  subject  from  its 
creation,  down  to  the  enactment  of  the  Alii-, 
son  Act.  Followed  to  its  logical  sequence, 
it  wipes  the  Allison  Act  from  the  statute 
book. 

Prior  to  the  Allison  Act  it  was  known  of 
all  men  that  the  offices  of  the  express  com- 


panies doing  business  in  the  prohibition  ter- 
ritory of  our  State  were  successfully  used 
by  the  dealers  as  the  distributing  place  of 
their  intoxicating  liquors.  The  express  com- 
panies' offices  took  the  place  of,  if  they  were 
not  in  reality,  saloons  in  our  prohibition  ter- 
ritory. It  was  in  this  way,  principally,  the 
"bootlegger**  got  his  supply  of  such  liquor 
to  carry  on,  and  prospered,  in  his  unlawful 
avocation  of  sneaking  around  and  selling  it. 

It  has  always  been  the  boast  of  the  liquor 
dealers  that  "prohibition  don't  prohibit.'* 
That  "more  liquor  is  sold  in  prohibition  ter- 
ritory after  prohibition  is  adopted  than  be- 
fore." In  some  of  our  prohibition  territory 
this  was,  perhaps,  true,  in  a  large  measure, 
if  not  wholly,  because  of  the  fact  that  our 
express  companies  were  used  by  the  dealers  as 
saloons,  and  to  stock  up  the  "bootleggers"^ 
from  day  to  day.  These  conditions  became 
intolerable  to  our  people  in  such  territory, 
and  they  loudly  called  upon  our  executive 
and  legislative  departments  to  stop  this  state 
of  affairs. 

The  people  in  our  prohibition  territory  had 
constitutionally  and  legally,  by  the  proper 
majority  vote,  determined  they  wanted  such 
laws  enacted  and  enforced,  as  would  effectual- 
ly make  "prohibition  prohibit,"  and  prevent 
"more  liquor  from  being  sold  in  such  terri- 
tory after  prohibition  had  been  adopted  than 
before."  They  had  a  right  to  demand  such 
laws  and  their  enforcement.  No  one  had 
the  right  to  say  them  nay.  Every  law-abiding 
citizen  ought  to  have  done  what  they  reason- 
ably could  to  respond  favorably  to  their 
just  demand.  Our  Governor,  in  proper  re- 
sponse to  this  demand,  at  the  first  special 
session  of  our  Tliirty-third  Legislature  in 
July,  1913,  called  upon,  and  authorized  our 
Legislature  to  enact  such  legislation.  To 
the  gratification  of  both  "pro"  and  "anti" 
[640]  said  Legislature  nobly  responded,  and 
enacted  the  Allison  Act,  which  was  approved 
by  our  Governor  on  August  21,  1913.  This 
Act,  in  truth  and  in  fact,  had  the  effect  to 
"make  prohibition  prohibit."  It  stopped  the 
express  companies  from  being  saloons  in  pro- 
hibition territory.  It  stopped  the  liquor 
dealers  from  daily,  through  the  express  com- 
panies, stocking  up  the  "bootleggers*'  and 
sending  them  out  on  their  unlawful  avoca- 
tion. It  is  well  known  all  over  the  State  that 
from  the  time  the  Allison  Act  went  into  effect 
(or  rather,  was  supposed  to  go  into  effect t, 
November  17,  1913,  until  the  decision  in  the 
Peede  case  was  rendered,  October  14,  1914. 
prohibition  was  actually  and  in  fact  in  force 
and  effect  in  all  prohibition  territory  in  our 
State;  but  that  since  then  old  condititms 
have  returned — the  express  companies  in  our 
prohibition  territory  have  again  become 
saloons,  and  through  them  our  prohibition 
territory   is   flooded   with   liquor,  the  "boot- 
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logger*'  is  thereby  daily  supplied,  and  he  is 
again  "spreading  himself  as  a  green  bay 
tree." 

As  my  brethren,  in  the  Peede  case,  75  Tex. 
(rim.  247,  170  S.  VV.  749,  from  my  viewpoint, 
erroneously  held  that  non-residenta  of  our 
«State,  through  the  express  oompanies,  could 
with  impunity,  ship  and  deliver  liquor  in  any 
quantity,  at  any  and  all  times,  to  any  and 
all  persons,  provided  they  got  it  under  the 
guise  it  was  for  their  "personal  use  or  that 
uf  their  families,"  they  j%L8t  had  to  hold,  that 
the  resident  liquor  dealers  of  our  State  could 
also  60  ship  and  deliver  it  with  like  im- 
punity.    Hence  their  decision  in  this  case. 

I  concur  in  that  part  of  Judge  Harper's 
opinion  wherein  he  holds: 

1.  That  with  reference  to  the  shipment  and 
delivery  of  intoxicating  liquor  wholly  within 
this  State,  ''Our  State  legislative  body  alone 
has  authority  to  deal,  and  in  so  far  as  it 
may  be  necessary  to  protect  the  public  health, 
public  morals  and  public  welfare,  their  loill 
as  expressed  into  late  is  final  and  supreme.^ 
(Italics  mine.) 

2.  '*The  police  power  includes  the  right 
to  regulate,  control  and  prohibit  occupations 
which  endanger  the  health,  morals  and  safety 
of  the  general  public.  The  police  power  is 
inherent  in  government,  and  may  be  exercised 
by  every  sovereign  State  through  its  law- 
making agency,  independent  of  any  speciHe 
or  general  grant  of  constitutional  express 
authority."  Again,  "the  police  power  is  not 
abrogated  by  the  local  option  law  (consti- 
tutional provision),  but  it  is  the  duty  of  the 
Legislature  to  enforce  the  will  of  the  people." 
(Italics  mine.) 

3.  That  under  section  20,  article  16  (our 
local  option  constitutional  provision),  "the 
Legislature  has  not  only  the  authority  but 
it  is  under  obligation  to  pass  all  such  laurs 
as  may  be  necessary  to  render  that  right 
effective — to  pass  all  needful  laws  to  pre  rent 
illegal  sales."  That  "the  purpose  of  prohibi- 
tion is  to  prevent  the  thing  prohibited,  and 
this  provision  of  the  Constitution  prescribes 
no  scheme  of  legislation  by  which  this  may 
be  done,  but  leaves  the  choice  of  methods  to 
the  law-making  power.  There  is  nothing  in 
the  provision  which  should  be  construed  as 
denying  the  power  to  prevent  the  sales  which 
are  prohibited  by  any  legitimate  remedies 
appropriate  to  that  end.  Prevention  of  crime 
is  one  of  the  objects  to  which  the  most 
anxious  thoughts  and  the  most  [641]  con- 
stant efforts  of  thoughtful  legislators  are 
directed,  and  the  dealing  with  the  steps  pre- 
paratory to  commission  is  a  favorite  method." 
And 

4.  "Instead  of  section  20,  article  16,  being 
an  implied  limitation  on  the  potoer  of  the 
Legislature  to  pass  all  necessary  laws  to 
render  effective  the  prohibition  law  wherever 
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adopted,  if  the  Legislature  had  not  already 
possessed  the  authority  by  virtue  of  being 
the  representation  of  sovereignty  the  authori- 
ty to  pass  all  necessary  law,  to  render  effec- 
tive the  prohibition  law  wherever  adopted, 
would  be  necessarily  implied  by  virtue  of 
said  provision." 

But  What  does  it  avail  to  hold  in  general 
platitudes,  the  Legislature  unquestionably 
has  all  this  power  and  authority  and  duty, 
and  then  when  it  properly  exercises  that 
power  and  authority  and  complies  with  that 
duty,  and  has  enacted  a  valid  law  which,  if 
enforced,  will  prevent  the  unlawful  sale  of 
liquor  in  prohibition  territory,  to  say  to  it, 
and  the  people  in  such  territory,  "Oh!  no; 
you  have  gone  too  far  (or  not  far  enough). 
You  have  enacted  a  law  which  will  actually 
make  'prohibition  prohibit,*  and  which  will 
prevent  the  express  companies  from  being 
saloons,  and  the  'bootlegger'  from,  through 
the  express  companies,  daily  stocking  up,  and 
plying  his  unlawful  avocation  in  our  prohi- 
bition territory,  and  thereby  actually  prevent 
sales  of  liquor  in  such  territory.  As  you 
have  done  this,  ice  will  now  hold,  that  the 
judges  of  this  court,  and  not  you,  have  the 
say  of  what  law  you  may  pass  to  effect  these 
objects, — we  will  hold  that  you  shall  not 
thus  prevent  unlawful  sales  in  such  terri- 
tory. You  may  do  so  som^  other  way,  but 
not  this  way"  Of  course  this  is  not  the 
exact  language  of  the  opinion  herein,  but  as. 
I  see  it,  is  unquestionably  to  that  effect. 

In  other  words,  as  I  see  it,  the  effect  of 
the  opinion  herein  is  to  tear  from  the  statute 
book  the  Allison  Act,  because  section  9 
thereof  permits  "any  person  for  the  use  of 
himself  or  the  members  of  his  family  residing 
with  him  to  personally  carry  such  liquor" 
into  prohibition  territory.  That  because  the 
law  does  not  expressly  say  to  every  person,, 
"touch  not;  taste  not;  handle  not"  tlie  un- 
clean thing,  therefore  the  Legislature  can 
make  no  reasonable  regulation  by  which  you 
can  touch  and  taste  it,  and  yet  prevent  you 
and  others  from  making  u/nlawful  sales 
thereof. 

Both  the  legislative  and  executive  depart- 
ments of  our  State, — the  legislative  by  en- 
acting, and  the  executive  by  authorizing  and 
approving  the  Allison  Act,  under  their  con- 
stitutional oaths,  which  is  the  same,  the 
judges  of  this  court  take,  said  that  said  Act 
and  section  9  thereof,  was  a  reasonable  regu- 
lation, and  had  for  its  object,  and  would 
have  the  effect,  as  it  did  have  the  effect,  to 
prevent  unlawful  sales  of  liquor  in  the  pro- 
hibition territory  of  this  State.  But  Judges 
Harper  and  Davidson,  in  substance,  say: 
"Nay,  verily — we  will  say  it  will  have  no 
such  effect,  and,  therefore,  our  say  shall  pre- 
vail over  what  both  you  other  two  great 
departments  of  this  State  say." 
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By  this  decision  I  think  the  people  of  the 
State  must  take  notice  that  where  our  Con- 
stitution says  the  Legislature  alone  shall 
have  power  and  authority  to  enact  laws  to 
enforce  prohibition  as  in  its  judgtnent  is  best, 
[642]  and  it  is  the  hounden  duty  of  the  Leg- 
islature to  do  so,  yet,  henceforth,  two  mem- 
bers of  this  court  can  substitute  their  judg- 
ment for  that  of  the  Legislature  and  Gov- 
ernor, and  that  hereafter  when  the  legisla- 
tors want  to  enact  such  a  law  they  must 
first  get  this  court,  in  advance,  to  tell  them 
that  their  judgment  accords  with  that  of  the 
judges  of  this  court.  In  some  States  such 
an  emergency,  as  to  the  constitutionality  of 
proposed  legislation  is  provided  for,  but,  of 
course,  where  that  is  the  case,  provision 
ought  to  be  made  whereby  the  judges  will 
stand  "hitched" — ^be  concluded  by  their  ad- 
vance opinion.  Our  Constitution  provides 
for  no  such  matters.  It  seems  to  be  cus- 
tomary with  us  that  if  the  legislators  are 
in  doubt  of  the  constitutionality  or  validity 
of  a  proposed  law  to  sometimes  submit  such 
questions  to  our  Attorney  General's  depart- 
ment; and  likewise,  after  an  Act  is  passed 
by  the  Legislature,  and  is  submitted  to  the 
Governor  for  his  approval  or  veto,  if  in 
doubt,  the  Governor  submits  the  question  to 
the  Attorney  General.  Of  course,  the  Attor- 
ney General's  opinion  is  not  conclusive  nor 
binding  on  either  the  legislators  or  Governor, 
nor  is  the  opinion  of  either,  or  all  of  them, 
binding  on  this  court,  or  any  member  of  it 
— it  merely  may  have  weight  and  be  more  or 
less  persuasive. 

The  State  of  Mississippi  has  prohibition 
laws  in  some  of  its  territory  just  like  our 
laws.  For  the  purpose  of  more  effectively 
preventing  unlawful  sales  of  liquor  therein, 
it  passed  a  law  making  it  an  offense  to  sell 
malt  liquor,  which  has  no  alcohol  whatever 
therein,  in  such  territory.  The  SifJ)reme 
Court  of  the  United  States  in  Purity  Ex- 
tract, etc.  Co.  V.  Lynch,  226  U.  S.  192,  33 
S.  Ct.  44,  57  U.  S.'  (L.  ed.)  184,  expressly 
held  said  law  valid,  saying:  "It  was  compe- 
tent for  the  Legislature  of  Mississippi  to 
recognize  the  difficulties  besetting  the  admin- 
istration of  laws  aimed  at  the  prevention  of 
traffic  in  intoxicants.  ...  In  thus  deal- 
ing with  a  class  of  beverages  (beer)  which 
in  general  arc  regarded  as  intoxicating,  it 
was  not  bound  to  resort  to  a  discrimination 
with  respect  to  ingredients  and  processes  of 
manufacture  which,  in  the  endeavor  to  elimi- 
nate innocuous  beverages  from  the  condem- 
nation, would  facilitate  subterfuges  and 
frauds  and  fetter  the  enforcement  of  the  law. 
A  contrary  conclusion,  logically  pressed, 
would  save  the  nominal  poxoer  while  prevent- 
ing its  effective  eceeroise.**  Further  saying: 
"With  the  wisdom  of  the  exercise  of  that 
judgment  (of  the  Legislature),  the  court  has 


no  concern.  ...  To  hold  othervHse  umU 
be  to  substitute  judicial  opinion  of  expediency 
for  the  vnll  of  the  legislative — a  nation  for- 
eign to  our  constitutional  system,** 

That  court  cites  many  other  cases  in  that 
opinion,  all  to  the  same  effect.  And  to  the 
same  effect.  And  to  the  same  effect  is  Pat* 
sone  V.  Pennsylvania,  232  U.  S.  138,  34  S. 
Ct.  281,  58  U.  S.  (L.  ed.)  539,  reported  in 
the  issue  of  February  15,  1914,  of  the  Law. 
Co-op.  U.  S.  Supreme  Court  advance  opinions. 
In  my  dissenting  opinion  in  the  Peede  case  I 
cite  and  quote  some  of  them.  They  are  ap- 
plicable here. 

Carried  to  its  necessary  logical  sequence, 
Judge   Harper's  opinion  herein  makes  void 
and  invalid  all  those  provisions  of  the  Alli- 
son Act  which  makes  it  an  offense  for  any 
druggist,  owner,  etc.,  of  any  educational,  etc., 
institution,  hospital,  owner,  etc.  (sees.  7  and 
13),  to  make  the  affidavit  therein  required; 
and    also    that    provision    in    said    sections 
[643]  which  makes  it  an  offense  for  any  of 
such  persons  to  fail  or  refuse  to   file  such 
affidavit  with  the  clerk,  because,  as  the  Leg- 
islature haa  made  it  lawful  for  said  persons 
to  get  liquor  for  their  lawful  uses,  it  is  with- 
out authority  to  hamper  them  with  making 
or  filing  such  affidavit.    So,  also,  would  those 
provisions  of  our  statute  making  it  an  of- 
fense to  label  shipments  of  liquor  to  prohibi- 
tion territory  (art.  606,  P.  C),  and  making 
it   an   offense   to   deliver   such   shipment  of 
liquor  to  any   other  than  the  consignee  in 
person,  and  other  of  our  laws,  bpcause  as 
every  person  has  the  right  to  get  liquor  for 
his  own  use  in  any  and  every  way  and  in 
all  quantities,  the  law  must  not  hamper  him 
by  any  such  restrictions  as  will  make  it  the 
least  inconvenient  to  him  to  get  liquor,  even 
though  the  Legislature  is  trying  its  best,  by 
such  regulations,  to  thus  prevent  the  unlaw- 
ful sale  of  such  liquor. 

But,  as  I  see  it,  it  is  entirely  useless  for 
me  to  further  discuss  the  question.  The  fiat 
has  gone  forth  that  the  Allison  Act  must  be 
held  invalid  and  void,  at  least  so  far  as  it 
makes  prohibition  prohibit,  and  it  is  so  held 
in  Judge  Harper's  opinion  in  this  case,  and 
in  the  companion  case  of  £x  p.  Hopkins,  To 
Tex.  Crim.  611,  171  S.  W.  1163,  in  an  opinion 
written  by  Judge  Davidson,  this  day  delivered. 

I  most  respectfully  but  earnestly  dissent. 


NOTE. 

Validity  of  Statnte  Forbidding  Bring- 
ing of  Liqnor  into  Proltibition.  Ter- 
ritory. 

This  note  is  confined  to  a  discussion  of  the 
validity  of  a  statute  prohibiting  the  bringing 
of  intoxicating  liquor  into  prohibition  terri- 
tory.   The  general  subject  of  state  r^ulation 
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of  the  transportation  of  intoxicating  liquors 
is  treated  in  the  note  to  State  v.  Missouri 
Pac.  R.  Co.  reported  ante,  this  volume,  at 
page  612. 

In  State  v.  Williams,  146  N.  C.  618,  14 
Ann.  Cas.  562,  it  was  held  that  a  statute 
making  it  unlawful  to  bring  into  a  certain 
prohibition  county,  in  any  one  day,  more 
than  one-half  gallon  of  spirituous,  vinous,  or 
malt  liquors  was  an  invalid  exercise  of  the 
police  power  because  it  had  no  reasonable  or 
substantial  relation  to  the  sale  of  liquors  as 
prohibited  by  law  and  was  void  as  unduly 
restricting  the  citizen  in  the  innocent  use  of 
his  property.  On  the  other  hand  in  the  re- 
cent decision  of  Van  Winkle  v.  State,  4 
Boyce  (Del.)  578,  91  Atl.  385,  Ann.  Cas. 
191 6D  104,  the  view  was  taken  that  the  pro- 
visions of  the  so-called  Hazel  Law  (Laws  of 
Delaware,  vol.  27,  c.  139)  making  it  unlaw- 
ful for  any  person  to  bring  or  have  brought 
from  any  point  within  the  state  into  local 
option  territory  any  liquor  in  quantity  great- 
er than  one  gallon  within  the  space  of  twenty- 
four  hours  were  valid,  not  being  an  abridge* 
ment  of  the  privileges  of  citizens  which  is 
guaranteed  by  the  fourteenth  amendment  of 
the  Federal  Constitution  and  bearing  such  a 
reasonable  and  substantial  relation  to  the 
sale  of  liquor  in  local  option  territory  as  to 
be  a  legitimate  exercise  of  the  public  power. 
The  court  said:  "The  Hazel  Law,  .  .  . 
is  a  valid  enactment  in  so  far  as  it  regulates, 
limits  or  prohibits  the  shipment  of  liquor 
from  one  part  of  the  state  of  Delaware  into 
the  prohibition  districts  in  another  part  of 
the  state.  The  validity  of  the  Hazel  Law 
and  the  obligation  of  all  to  conform  to  that 
law,  so  far  as  it  prohibits  intrastate  ship- 
ments of  liquor,  is  not  open  to  dispute."  See 
also  State  v.  Grier,  4  Boyce  (Del.)  322,  88 
Atl.  579  {cited  in  Van  Winkle  v.  State, 
supra) ;  State  v.  Burton,  4  Boyce  (Del.)  169, 
86  Atl.  739  (wherein  the  defendant  was  con- 
victed of  having  violated  section  6  of  the 
"Hazel  Law*'). 

The  holding  in  the  reported  case  is  in  ac- 
cord with  that  of  Van  Winkle  v.  State,  supra, 
in  so  far  as  the  regulation  of  the  shipment 
of  liquor  into  prohibition  territory  is  con- 
cerned, but  the  court  in  the  reported  case 
expresses  doubt  as  to  the  power  to  prohibit, 
absolutely,  except  for  medicinal,  sacramental 
and  scientific  purposes,  such  transportation 
under  the  present  system  existing  in  that 
jurisdiction  of  licensing  and  authorizing  the 
sale  of  liquor  and  construes  the  act  as  not 
forbidding  transportation  for  personal  use. 
The  view  taken  in  the  reported  case  as  to 
the  power  of  the  legislature  to  regulate  ship- 
ment finds  support  in  Bird  v.  State,  131  Tenn. 
518,  Ann.  Cas.  ini7A  634,  175  S.  W.  554, 
"Wherein  the  court  said:  "There  is  no  merit 
in  the  argument  that    •    •    •    prohibition  of 


the  transportation  of  liquor  within  the  state 
is  imconstitutional.  This  court  is  fully  com- 
mitted to  the  rule  that,  in  order  to  prevent 
fraud  and  to  make  the  violation  of  law  more 
difficult,  acts  which  in  themselves  are  harm- 
less may  be  prohibited.  As  an  aid  to  the 
enforcement  of  our  laws  against  the  sale  of 
liquor,  these  statutes  regulating  the  shipment 
of  liquor  are  a  valid  exercise  of  the  police 
power  of  the  state." 

While  its  validity  does  not  appear  to  have 
been  questioned,  conviction  has  been  had  un- 
der the  provisions  of  a  Kentucky  statute 
(Ky.  Stat.  §  2569b,  sub-sec.  2)  prohibiting 
the  transportation,  delivery,  or  receipt  of 
intoxicating  liquors  in  prohibition  territory 
except  under  certain  specified  conditions. 
Goodman  v.  Com.  169  Ky.  542,  184  S.  W. 
876.  See  also  Com.  v.  Southern  R.  Co.  141 
Ky.  353, 132  S.  W.  408.  The  foregoing  statute 
repealed  an  earlier  act  (Acts  1906,  p.  320, 
c.  63).  Adams  Express  Co.  v.  Crigler,  etc. 
Co.  161  Ky.  89,  170  S.  W.  542. 
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Homioide  —  Information  ~  Averntent 
of  Death  from  Wonnd. 

An  information  charging  that  there  was 
inflicted  upon  and  in  the  body  of  deceased  one 
mortal  wound,  from  which  mortal  wound 
deceased  languislied  a  short  time,  and  then 
on  a  certain  day,  at  the  county  and  state, 
etc.,  died,  is  not  defective  in  failing  to  charge 
that  deceased  languished  and  died  from  the 
wound  inflicted. 

Criminal  Law  »  Admiaaibility  of  For- 
mer Testimony  of  Absent  TXTitness. 

Const,  art.  1,  §  12,  giving  an  accused  the 
right  to  be  confronted  with  witnesses  against 
him,  is  not  violated  by  the  admission  of  tes- 
timony of  witnesses  taken  at  the  preliminary- 
hearing,  who  were  shown  to  have  been  absent 
from  the  state  at  the  time  of  the  trial. 

[See  Ann.  Cas.   1913C  664.] 

Conspiracy   —   Snffioienoy    of   Proof   — 
Circumstantial  Evidence. 

W^hile  a  conspiracy  cannot  be  established 
by  the  acts  and  declarations  of  only  one  of 
the  alleged  coconspirators  so  as  to  render 
such  acts  and  declarations  admissible  against 
accused,  yet  a  conspiracy  may.be  established 
by  circumstantial  evidence,  and  in  sucli  case 
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the  acts  of  one  coconspirator  axe  admiasible 
against  the  other. 

Evidence  —  Acts  of  Coconspirator. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  show  that  accused  and  his 
'wife  were  coconspirators,  and  hence  evidence 
of  the  acts  of  his  wife  was  admissible. 


In  a  prosecution  for  homicide,  where  there 
was  sufficient  evidence  to  show  that  accused 
and  his  wife  were  coconspirators,  a  coat 
worn  by  the  wife  on  the  evening  of  the  homi- 
cide, and  which  was  spattered  with  blood,  is 
admissible  in  evidence. 

Examination  of  Blood  Stains  — -  Com- 
parison ivitli  Human  Blood. 

Where  the  state  introduced  in  evidence  a 
coat  worn  by  accused  on  the  night  of  the  mur- 
der, and  the  state  chemist  testified  that 
blood  stains  on  the  coat  were  from  the  blood 
of  mammals,  but  refused  to  give  an  opinion 
whether  it  ^vas  human  blood,  the  chemist 
may  also  testify  that,  in  making  the  test,  he 
compared  it  with  his  own  blood,  for,  in 
making  such  tests,  a  comparison  with  mam- 
malian blood  is  always  made. 

Proof  of  Other  Crimes  —  As  Bearing 
on  Motive. 

Where  the  state  contended  that  accused 
killed  deceased  to  prevent  the  latter  from 
testifying  against  him  in  a  prosecution  for 
burglary,  evidence  by  police  officers  as  to  a 
conversation  with  accused,  wherein  they  in- 
formed him  that  deceased  would  be  a  wit- 
ness against  him,  is  admissible  to  show  mo- 
tive, although  the  state  should  not  go  into 
the  particulars  of  the  other  offense. 

TXTitnesses  —  Impeacliment  by  State  of 
Its  Own  Witness. 

Where  the  court  allowed  the  state  to  con- 
tradict its  own  witness,  who  changed  her 
testimony  from  that  given  on  the  preliminary 
hearing,  it  may  be  presumed,  in  support  of 
the  ruling,  that  the  state  was  taken  by 
surprise,  and  hence  had  the  right  to  inter- 
rogate the  witness  respecting  her  previous 
statements. 

[See  Ann.  Cas.  1914B  1120.] 

Same. 

Where  a  party  is  taken  by  surprise  by 
the  testimony  of  his  own  witness,  he  may, 
within  the  sound  discretion  of  the  court, 
interrogate  the  witness  respecting  previous 
statements  or  testimony  inconsistent  with 
his  present  testimony. 

Trial    —    Withdrawal    of    Evidence    — 
Necessity  of  Request. 

Where  a  witness  called  by  the  state  testi- 
fied contrary  to  her  testimony  at  the  prelim- 
inary hearing,  and  the  prosecutor  interrogat- 
ed her  as  to  that  testimony,  accused  cannot 
on  appeal  complain  that  the  witness*  former 
statements  were  not  wholly  withdrawn  from 
the  jury,  where  his  own  request  on  that 
point  was  substantially  given. 
Harmless    Error    —    Evidence    Stricken 

Out. 

The  erroneous  admission  of  evidence  is  not 
prejudicial,  where  it  was  stricken  from  the 


record,  and  the  jury  admonished  to  disregard 
it. 

Argument  of  Connsel  — -  Reference  to 
Failnre  to  Prodnoe  Immaterial  Wit- 
ness. 

Where  the  state  claimed  that  accused 
killed  deceased  to  prevent  the  latter  from 
testifying  against  him  in  a  prosecution  for 
burglary,  it  is  improper  for  the  state's  at- 
torney to  refer  to  accused's  failure  to  intro- 
duce witnesses  in  support  of  his  defense  to 
the  charge  of  burglary,  as  such  evidence 
would  have  been  immaterial  and  irrelevant. 

Miscondnct  of  Connsel  Harmless. 

But  this  misconduct  was  harmless  where 
the  court  admonished  the  jury  that  their 
verdict  must  be  based  upon  the  evidence  and 
not  upon  statements  of  counsel,  for  the  jury 
must  have  understood  that  the  evidence  re- 
ferred to  was  immaterial  and  irrelevant. 

Conspiracy  —  Evidence  —  Relationship 
of  Parties. 

In  determining  whether  accused  and  his 
wife  were  coconspirators  in  killing  deceased, 
the  fact  of  their  relationship  may  be  con- 
sidered* 

Homicide  —  Instmctioas  —  As  to  Pna- 
isliment. 

In  a  prosecution  for  homicide,  the  refusal 
of  the  trial  court  to  instruct  the  jury  as  t') 
the  punishment  imposed  for  the  various  de- 
grees of  homicide  is  not  error,  for  the  pun- 
ishment is  assessed  by  the  court  and  not  by 
the  jury,  although  the  court  may,  in  its 
discretion,  charge  the  jury  on  such  matter. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Salt  Lake 
county:     Rircnis,  Judge. 

Criminal  action.  Caleb  A.  Inlow  convicted 
of  murder  in  second  degree  and  appeals.  The 
facts  are  stated  in  the  opinion.     Affirmed. 

B,  A,  Walton  and  Willard  Hanson  for  ap- 
pellant. 

A.  R,  Barnes,  E,  V.  Higgins,  O.  A.  Iverson 
and  E,  0.  Leatherwood  for  appellee. 

[487]  lYiiCK,  J. — The  defendant,  appellant 
here,  was  charged  with  murder  in  the  first 
degree,  and  upon  a  trial  was  convicted  of 
murder  in  the  second  degree.  While  appel- 
lant was  informed  against  [488]  alone,  the 
state  nevertheless  tried  the  case  upon  the 
theory  that  his  wife  was  a  co-conspirator  or 
accomplice  of  his,  or  acted  in  concert  witli 
him  in  the  perpetration  of  the  murder. 

The  salient  facts  relating  to  the  homicide, 
briefly  stated,  are  in  substance  as  follows: 

One  Thomas  E.  White,  called  "Kddie 
White"  in  the  evidence,  a  chauffeur  by  oc- 
cupation and  about  twenty-three  years  of 
age,  was  found  dead  in  his  automobile,  a 
taxicab,  so  called,  at  about  six  or  six  fiftcn  ii 
o'clock  on  the  morning  of  October  5,  1912. 
on  Third  East  Street  and  a  little  below  Nintli 
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South  Street  in  Salt  Lake  City.  Death  was 
Apparently  caused  by  bullet  wounds.  One 
bullet  entered  the  back  of  the  head  or  neck, 
passing  through  the  spinal  column,  severing 
the  spinal  cord,  and  ranging  upward  some- 
^vhat  it  passed  through  the  brain  and  out  at 
about  the  center  of  the  forehead.  The  other 
bullet  entered  the  head  just  back  of  and  a 
little  below  the  left  ear,  passed  through  the 
brain,  and  passed  out  just  back  of  and  a 
little  below  the  right  ear.  Either  bullet  in- 
flicted a  mortal  wound.  There  were  also 
other  bruises  on  the  head  of  the  deceased 
made  by  what  the  doctors  denominated  a 
blunt  instrument,  but  those  were  not  fatal. 
There  were  powder  burns  showing  that  the 
shots  were  fired  at  close  range.  There  was 
evidence  that  robbery  was  not  the  motive  for 
the  murder  from  the  following  facts  and 
circumstances:  The  deceased,  when  found, 
had  evidently  been  dead  for  some  hours.  He 
had  on  his  person,  when  found,  twenty-five 
dollars  in  cash,  a  diamond  ring,  a  signet 
ring,  a  gold  watch,  and  other  trinkets  of  less 
value,  all  of  which,  the  testimony  showed, 
belonged  to  him.  The  taxicab  in  which  he 
was  found  was  lighted  on  the  night  of  the 
murder  bv  electricitv,  but  the  wires  connect- 
inpr  the  lamps  had  been  severed  from  them, 
and  thus  the  front  or  headlights  were  ex- 
tinguished. The  rear  or  "tail*'  light  was  an 
oil  lamp,  which,  according  to  the  evidence, 
was  still  burning  when  the  taxicab  was  dis- 
covered on  the  morning  of  October  5th,  as 
aforesaid 

The  appellant  was  a  resident  of  Bingham 
Canyon,  a  mining  town  about  twenty  miles 
distant  from  Salt  Lake  City.  He  and  his 
wife  came  to  Salt  Lake  City  on  the  4th  day 
of  [489]  October,  the  day  preceding  the  death 
of  White,  to  make  preparation  for  the  pre- 
liminary hearing  of  appellant  upon  a  charge 
of  burglary  in  the  second  degree  which  had 
been  preferred  against  him.  Just  what  time 
the  appellant,  his  wife,  and  a  little  girl 
related  to  them  or  one  of  them  arrived  at 
Salt  Lake  City  on  the  4th  is  not  made  to 
appear.  Appellant,  at  about  eighty  thirty 
on  that  evening,  engaged  a  room  for  himself 
and  wife  in  a  rooming  house  located  at  No. 
78  East  Second  South  Street,  nearly  a  block 
distant  from  where  the  deceased  usually  kept 
his  taxicab  on  the  public  street  in  front  of 
what  is  known  as  the  Kenyon  Hotel.  When 
appellant  engaged  the  room,  he  registered  as 
"Henry  Stone  and  wife."  Some  time  after 
engaging  the  room,  he  went  away,  and  some 
time  thereafter  he,  his  wife,  and  the  little 
girl  referred  to  came  back,  bringing  with 
them  a  suit  case.  They  left  the  suit  case  in 
the  room,  and  appellant's  wife  and  the  little 
girl  went  to  the  home  of  friends,  a  Mr.  and 
Mrs.  Schneider,  in  the  city,  about  a  half 
jnile  or  so  distant  from  the  rooming  house, 
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where  they  arrived  a  little  after  nine  o'clock. 
Where  appellant  went  after  leaving  the  room- 
ing house  is  not  shown.     A  little  before  ten 
o*clock,  as  testified  to  by  Mrs.  Schneider  on 
cross-examination  by  appellant*8  counsel,  ap- 
pellant's wife  left  tlie  Schneider  home,  say- 
ing she  was  going  up  town  to  meet  the  ap- 
pellant, leaving  the  little  girl  in  bed  at  the 
Schneiders.     Before   leaving  the   Schneiders, 
she  borrowed  a  long,  dark  coat  and  a  veil  or 
scarf  from  Mrs.  Schneider.    She  left  her  hat 
at  Schneider's,  and  tied  the  veil  or  scarf  over 
her  head,  and  also  put  on  the  coat.     She  was 
next  seen  at  about  eleven-thirty  p.m.  stand- 
ing in  front  of  the  National  Bank  of  the  Re- 
public,   which    is    immediately    opposite   tlie 
Kenvon  Hotel  in  front  of  which  the  taxicab 
of  the  deceased  was  usually  standing  when 
not   in   actual   service.     Just   before   twelve 
o'clock  midnight,  a  woman  wearing  a  long 
dark  coat  and  a  veil  or  scarf  tied  over  her 
head,  and  without  a  hat,  appeared  where  the 
taxicab   of   the   deceased   usually  stood   and 
inquired  from  another  chauffeur,  who  was  in 
attendance    at    his    automobile,    about    Mr. 
Wliite*s  car,  and  asked  the  chauffeur  in  ques- 
tion about    [490]    Mr.   White,  the  deceased. 
The  chauffeur  offered  her  the  use  of  his  au- 
tomobile, but  she  said  she  wanted  a  taxicab. 
The  deceased  was  away  from  his  car  at  the 
time,   and   the  chauffeur   so   informed  Mrs. 
Tnlow,   and   she  waited,   apparently   for  the 
deceased  to  return,  which  he  did  in  a  few 
minutes,  and  when  he  did  so  he  was  pointed 
out  to  her  by  the  chauffeur.    She  then  spoke 
to  the  deceased,  but  what  was  said  between 
her  and  the  deceased  was  not  heard  by  the 
other  chauffeur.     The  deceased   immediately 
opened  the  side  door  of  his  taxicab,  and  she 
entered  the  car.     After  she  had  entered  the 
car,  the  deceased  again  opened  the  side  door 
and  apparently  received  an  order  or  direction 
from  her,  after  which  he  got  on  the  driver's 
seat  and  drove  south   on  Main   Street.     He 
drove  away  either  a  minute  or  two  before  or 
the  same  length  of  time  after  twelve  o'clock 
midnight.     That  was  the  last  time  deceased 
was  seen  alive.    He  was  found  the  next  morn- 
ing about    a   mile   and   three-quarters    from 
where  he  started,  and  in  a  southeasterly  di- 
rection from  the  hotel  he  started  from  with 
Mrs.   Inlow.     Mrs.   Inlovv  was   next  seen   at 
about  twelve  twenty -seven  or  twelve  twenty- 
eight  A.M.  in  company  with  a  man,  who  was 
not  recognized  by  any  one,  to  enter  a  street 
car  at  the  intersection   of  State  and  Ninth 
South  Streets,  a  little  over  two  blocks  dis- 
tant   from    where    the    deceased    was    found 
dead   in  the  taxicab  on  the  morning  of  Oc- 
tober 5th,  as  aforesaid.    She  rode  in  the  car 
north    on    State   Street,   and   was  next   seen 
at  the  rooming  house  with  her  husband,  the 
accused,   a   little    after    twelve  thirty;    that 
is,  between  twelve  thirty  and  twelve  forty- 
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five  A.M.  Where  she  alighted  from  the  car, 
and  who  the  man  was  that  was  with  her 
when  she  entered  the  car,  no  one  seemed  to 
know.  She  and  her  husband,  the  appellant, 
immediately  left  the  rooming  house,  taking 
the  suit  case  they  had  left  there  earlier  in 
the  evening  with  them.  Before  going  the 
appellant  attempted  to  erase  the  name  of 
Henry  Stone  and  wife  from  the  register. 
They  were  next  seen  at  the  Schneider  home, 
where  they  arrived  about  one  o'clock,  and 
they  slept  there  in  a  room  together  that 
night.  The  next  day  they  were  both  arrested, 
and  the  long  dark  coat  worn  by  Mrs.  Inlow 
[491]  and  the  suit  case  and  another  long 
coat  which  it  was  claimed  belonged  to  the 
appellant,  and  which  he  was  seen  wearing 
the  night  of  the  murder,  were  all  found  in 
the  room  in  which  the  Inlows  slept  after  one 
o'clock  on  the  night  aforesaid.  There  were 
some  bipod  stains  found  on  the  coat  which 
was  alleged  to  have  been  worn  by  appellant, 
and  the  coat  also  contained  indications  of 
having  been  sponged  or  washed  along  the 
upper  front  part. 

On  the  night  of  the  murder  appellant  ap- 
peared at  the  place  where  the  deceased  usual- 
ly kept  his  taxicab  for  hire  and  inquired 
from  the  chauffeur  there  in  attendance  where 
the  deceased  lived,  whether  he  was  married 
or  unmarried,  where  his  telephone  was,  etc. 
Upon  receiving  the  information  and  being 
told  where  the  telephone  was  which  was  used 
by  the  deceased,  and  which  was  immediately 
across  the  street  from  where  the  taxicab  was 
kept,  the  appellant  went  across  the  street  to 
the  telephone  and  was  there  seen  and  spoken 
to  by  the  proprietor  of  the  saloon  where  he 
went  in  search  of  the  telephone.  This  was 
about  ten  thirty  p.  M.,  or  a  little  thereafter. 
The  appellant  was  not  seen  by  any  one  so 
as  to  identify  him  thereafter  until  he  and 
Mrs.  Inlow  arrived  at  the  rooming  house,  as 
stated  above.  About  twelve  fifteen  or 
twelve  twenty  A.M.  on  the  morning  of  Oc- 
tober 5th,  two  shots  were  heard  in  the  vi- 
cinity of  where  the  taxicab  with  the  dead 
body  of  the  deceased  were  fotmd  by  at  least 
two  persons.  A  witness  also  testified  that 
at  about  that  time  of  night  he  was  walking 
near  where  the  deceased  was  killed,  and  he 
saw  the  lights  of  an  automobile  approaching 
towards  him  from  the  south;  that  he  saw 
the  automobile  stop,  and  soon  thereafter 
heard  two  shots  and  saw  the  lights  go  out, 
.  or  that  they  went  out,  and  then  saw  two 
persons,  one  tall  and  one  shorter,  apparently 
dressed  in  long  coats,  leave  the  automobile, 
and  he  immediately  afterwards  passed  to  the 
west  of  the  automobile  and  saw  a  person  in 
it  on  the  driver's  seat,  but  the  witness  sup- 
posed that  the  person  he  saw  there  was  in- 
toxicated and  paid  no  further  attention  to 
the  automobile.     The  taxicab  was  found  in 


a  somewhat  lonely  and  unfrequented  part  of 
the  city.  The  night  of  October  4th  [492]  was 
dark,  and  the  sky  was  overcast  with  clouds,^ 
but,  according  to  the  witness  just  referred 
to,  there  were  occasional  intervals  of  star- 
light. Considerable  rain  fell  between  tlie 
hours  of  one  and  three  thirty  o'clock  on  the 
morning  of  the  5th  of  October.  The  chauf- 
feur to  whom  Mr.  and  Mrs.  Inlow  spoke  on 
the  night  of  the  murder,  and  who  described 
their  appearance,  thereafter  also  identified 
them  as  the  persons  who  made  the  inquiries 
about  the  deceased,  as  before  stated.  The 
state  also  proved  that  the  deceased  was  the 
principal  witness  against  the  appellant  on 
the  burglary  charge  to  which  reference  has 
been  made,  and  that  Inlow  was  by  the  police 
officers  of  Salt  Lake  City  apprised  of  that 
fact. 

The  blood  stains  on  the  coat  which  the 
witnesses  said  was  worn  by  appellant  on  the 
night  of  the  murder  were  tested  by  the  state 
chemist,  and  he  stated  that  the  blood  ob- 
tained from  the  stains  was  that  of  a  mammal, 
but  he  was  unable  to  state  that  it  was  human 
blood.  The  usual  microscopic  test  was  made 
as  indicated  in  Stewart's  Legal  Medicine,  p. 
319  et  seq. 

There  were  many  other  facts  and  circum- 
stances which,  at  least  to  some  extmt,  were 
either  corroborative  of  those  detailed  or  which 
in  some  degree  tended  to  establish  the  theory 
of  the  State. 

The  appellant  produced  evidence  which 
tended  to  controvert  some  of  the  evidence  of 
the  state,  but,  in  order  to  bring  this  opinion 
within  reasonable  bounds,  we  cannot  go  into 
detail  respecting  those  matters. 

The  appellant  has  assigned  no  fewer  than 
124  separate  errors,  fifty-four  of  which  coun- 
sel have  argued  in  their  brief.  They  insist^ 
however,  in  advance,  that  they  do  not  waive 
any  of  the  assignments. 

While  we  have  carefully  examined  and 
considered  all  of  the  assignments  in  the  con- 
sultation room,  we,  in  this  opinion,  shall 
discuss  only  such  as  are  deemed  meritorious. 
The  first  contention  is  that  the  information 
filed  against  appellant  is  insufiieient.  Tbe 
shooting  charged  to  have  taken  place  on 
the  5th  day  of  October  is  pleaded  in  the 
usual  manner,  and  that  charge  is  followed 
by  the  charge  [493]  that  there  was  inflicted 
"upon  and  in  the  body  of  him  (the  said 
Thomas  E.  White)  one  mortal  wound,  from 
which  mortal  wound  the  said  Thomas  K. 
White  languished  a  sJiort  *me,  and  then  on 
the  5th  day  of  October,  1912,  at  the  County 
of  Salt  Lake,  State  of  Utah,  died.*'  (Italics 
ours.)  It  is  contended  that  it  is  not  charged 
that  death  resulted  from  the  mortal  wound 
described  in  the  information.  In  our  opinion 
this  contention  is  not  tenable.  Even  if  it  be 
conceded  that  the  words  set  out  in  italics 
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tre  essential  and  should  be  consideredi  yet 
it  is  quite  clear  that  the  information  charges 
that  death  resulted  from  the  wound  inflicted, 
and  from  nothing  else.  If  it  were  not  for 
the  italicized  words,  no  one,  we  think,  would 
seriously  contend  that  the  charge  is  not  en- 
tirely specific  and  certain.  A  charge  in  the 
same  language  was  held  sufficient  by  the 
J>upreme  Court  of  Pennsylvania  in  Lutz  v. 
Com.  29  Pa.  St.  441.  Upon  the  other  hand, 
a  charge  like  the  one  here  in  question  was 
held  uncertain  by  the  Supreme  Court  of 
Montana  in  State  v.  Keerl,  29  Mont.  508,  75 
Pac.  362,  101  Am.  St.  Rep.  579.  We  do  not 
consider  the  last  case  well  decided.  It  cer- 
tainly is  clear  that  the  information  charges 
that  the  deceased  '^languished"  from  the 
mortal  wound  inflicted.  Is  it  not  just  as 
clear  that  it  is  charged  that  he  died  there- 
from? We  can  see  no  escape  from  the  con- 
clusion. 

It  is  next  contended  that  a  substantial 
right  of  the  appellant  as  found  in  article  1, 
section  12,  of  our  Constitution,  namely,  the 
right  "to  be  confronted  by  the  witnesses 
against  him,''  was  disregarded  by  the  trial 
court  in  permitting  the  testimony  of  certain 
witnesses  taken  at  the  preliminary  hearing, 
and  who  were  shown  to  be  absent  from  the 
State  of  Utah  at  the  time  of  the  trial  to  be 
road  in  evidence  by  the  state  against  the 
appellant.  This  precise  question  has  been 
passed  upon  by  this  court  in  the  following 
oases:  State  v.  King,  24  Utah  482,  68 
Pac.  418,  91  Am.  St.  Rep.  808;  State  v. 
Vance,  38  Utah  1,  110  Pac.  434;  and  in  State 
V.  Greene,  38  Utah  389,  115  Pac.  181.  Coun- 
sel for  appellant,  however,  insist  that  the  la- 
ter  decisions  referred  to  above  are  all  based 
on  the  case  of  State  v.  King,  [494]  supra, 
and  that  that  case  was  not  well  decided.  In 
deference  to  counsel's  earnest  argument,  we 
have  again  examined  the  question,  and,  after 
doing  so,  we  are  flrmly  convinced  that  the 
decision  in  State  v.  King  is  entirely  sound. 
Under  constitutional  provisions  precisely  like 
ours,  it  has  frequently  been  held  that  the 
testimony  of  a  witness  taken  at  the  prelimi- 
nary hearing  or  former  trial,  in  case  such 
witness  has  since  died,  become  insane,  or 
departed  from  the  state,  where  the  accused 
was  afforded  an  opportunity  of  cross-exami- 
nation, such  testimony  taken  as  aforesaid 
may  be  read  in  evidence  against  the  accused. 
We  refer  to  the  following  cases  as  directly 
in  point:  Lowe  v.  State,  86  Ala.  47,  5  So. 
435;  Jacobi  v.  State,  133  Ala.  1,  32  So.  158; 
State  V.  Nelson,  68  Kan.  666,  75  Pac.  505, 
1  Ann.  Gas.  468;  Wilkins  v.  State,  68  Ark. 
441,  60  S.  W.  30;  Hair  v.  State,  16  Neb.  605, 
21  N.  W.  464.  In  a  much  later  case  than  the 
one  referred  to  in  State  v.  King,  supra,  the 
Supreme  Court  of  California  has  held  that 
the  testimony  of  witnesses,  wlien  taken  as 
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above  indicated,  may  be  read  in  evidence  in 
a  homicide  case.  See  People  v.  Chin  Hane, 
108  Cal.  597,  41  Pac.  697.  This  assignment 
must  therefore  fail. 

We  shall  next  take  up  the  assignment  re- 
lating to  the  alleged  conspiracy.  It  is  vigor- 
ously contended  by  counsel  for  appellant  that 
all  of  the  acts  and  declarations  of  Mrs.  Inlow 
were  improperly  admitted  in  evidence  against 
appellant  for  the  reason  that  no  legal  evi- 
dence of  a  conspiracy,  agency,  or  of  a  com- 
mon purpose  was  produced  by  the  state.  The 
assignments  in  that  regard  are  very  numer- 
ous and  are  not  limited  to  the  acts  and  decla- 
rations of  Mrs.  Inlow  alone,  but  relate  to 
other  acts  and  declarations  which  we  need  not 
enumerate.  If  we  shall  conclude,  therefore, 
that  there  was  stifficient  evidence  upon  the 
question  of  conspiracy  or  concert  of  action 
between  appellant  and  his  wife  to  commit  the 
charged  offense  or  some  imlawful  act  connect- 
ed therewith,  to  take  that  question  to  the 
jury,  we  shall  have  disposed  of  a  large  num- 
ber of  separate  assignments.  It  is  quite  true, 
as  counsel  for  appellant  contend,  that  a  con- 
spiracy may  not  be  established  from  the  acts 
[495]  and  declarations  of  only  one  of  the 
alleged  conspirators.  It,  however,  is  also 
true  that  a  conspiracy  or  common  purpose 
may  be  shown  by  circumstantial  evidence  and 
by  inferences  deduced  from  other  proved 
facts.  In  the  recent  case  of  State  v.  Fields, 
234  Mo.  615,  138  S.  W.  618,  the  objections  to 
evidence  seem  to  have  been  about  as  numerous 
and  of  practically  the  same  character  as  are 
those  in  this  case.  The  Supreme  Court  of 
Missouri,  in  that  case,  speaking  through 
Mr.  Justice  Kennish,  in  passing  upon  the 
question  of  when  acts  and  declarations  of 
third  persons  are  admissible  against  one 
charged  with  an  offense,  states  the  rule  thus: 

"To  entitle  the  state  to  introduce  in  evi- 
dence against  the  person  on  trial  the  acts  and 
declarations  of  another  relative  to  the  offense 
charged,  it  is  essential  that  the  existence  of 
a  conspiracy  or  common  purpose  between  the 
defendant  and  the  alleged  co-conspirator  to 
commit  the  crime  charged  be  shown,  but  the 
law  does  not  require  direct  and  positive  evi- 
dence of  such  conspiracy.  It  is  sufficient  if 
it  may  be  inferred  from  the  facts  and  circum- 
stances in  evidence." 

A  mere  cursory  reading  of  the  facts  in  that 
case  will  disclose  that  there  were  fewer  and 
weaker  facts  from  which  a  conspiracy  or 
common  purpose  could  be  inferred  than  in 
the  case  at  bar,  but,  notwithstanding  that 
fact,  the  Supreme  Court  held  the  facts  there 
shown  were  sufficient  to  authorize  a  submis- 
sion of  that  question  to  the  jury. 

In  Kelley  v.  People,  55  N.  Y.  565,  at  page 
575,  14  Am.  Rep.  342,  the  facts,  in  our  judg- 
ment, from  which  a  conspiracy  or  common 
purpose  could  have  been  inferred  '^ere  far 
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more  meager  than  they  are  in  this  case.  The 
court,  however,  in  referring  to  the  question 
of  conspiracy,  says: 

"There  was  abundant  evidence  to  justify 
the  conclusion  that  the  parties  w^ere  all  act- 
ing with  a  common  purpose  and  a  common 
design,  and,  although  there  may  have  been 
no  previous  combination  or  confederacy  to 
commit  this  particular  offense,  the  conduct 
and  actions  of  the  several  parties,  and  the 
parts  they  severally  performed  in  the  actual 
perpetration  of  the  crime,  were  sufficient  to 
make  the  acts  and  declarations  of  each,  from 
the  commencement  to  the  consummation  of 
the  offense,  evidence  against  the  others.  A 
conspiracy  may  be  proved,  as  other  facts  are 
proved,  by  circumstantial  evidence,  and 
parties  performing  disconnected  overt  acts 
[496]  all  contributing  to  the  same  result 
and  the  consummation  of  the  same  offense, 
may,  by  the  circumstances  and  their  general 
connection  or  otherwise,  be  satisfactorily 
shown  to-  be  conspirators  and  confederates 
in  the  commission  of  the  offense.  One  party 
may  allure  the  victim  into  the  den,  leaving 
it  to  others  to  effect  the  robbery,  and  all  will 
be  held  equally  guilty  as  confederates." 

To  the  same  effect  are  the  following  well- 
considered  cases:  Ferguson  v.  State,  134 
Ala.  63,  32  So.  760,  92  Am.  St.  Rep.  17; 
Davis  V.  State,  114  Ga.  104,  39  S.  E.  906; 
State  V.  Lewis,  61  Ore.  467,  94  Pac.  831; 
State  V.  Dilley,  44  Wash.  207,  87  Pac.  133; 
Spies  V.  People,  122  111.  1,  12  N.  E.  865,  17 
N.  E.  898,  3  Am.  St.  Rep.  320;  People  v. 
Rodley,  131  Cal.  240,  63  Pac.  351;  People 
V.  Daniels,  106  Cal.  262,  38  Pac.  720;  State 
v.  Adams,  20  Kan.  311,  321.  In  the  last 
case  cited  Mr.  Justice  Brewer  says: 

''It  is  not  essential  that  the  state  establish 
beyond  peradventure  that  the  acts  or  con- 
duct were  based  upon  the  conspiracy,  or  in 
reference  to  the  crime;  it  is  enough  that  they 
harmonize  with  and  tend  to  confirm  the 
charge  of  the  conspiracy,  and  are  reasonably 
indicative  of  the  preparation  for  the  crime." 

The  rule  respecting  the  admissibility  and 
relevancy  of  evidence  under  circumstances  like 
those  in  the  case  at  bar  is  very  clearly  stated 
by  Mr.  Justice  Straup  in  a  case  decided  at 
this  term  and  not  yet  published,  namely, 
State  V.  Tidwell,  44  Utah  248,  139  Pac.  863, 
in  the  following  words: 

''To  be  relevant  and  admissible,  it  is  not 
essential  that  proffered  evidence  be  by  itself 
sufficient  to  establish  a  disputed  point  or  fact 
in  issue,  nor  is  it  required  to  be  addressed 
with  positive  directness  to  such  point  or 
fact.  It  is  receivable  if  it  by  itself,  or  in 
connection  with  other  evidence,  renders  prob- 
able or  improbable,  or  logically  tends  to  prove 
or  disprove^  a  disputed  point  or  fact  in  issue." 

Applying  the  foregoing  rule  to  all  acts  and 
conduct  of  both  the  appellant  and  his  wife, 


and  considering  them  together,  as  they  must 
be,  then  the  acts  of  each  were  clearly  admis- 
sible in  evidence  and  were  ample  to  justify 
a  finding  by  the  jury  that  appellant  and  his 
wife  were  actuated  by  a  common  purpose  or 
were  endeavoring  to  accomplish  the  same  end. 

[497]  In  some  of  the  cases  cited,  if  not  in 
all,  the  contention  that  the  court  erred  in 
admitting  in  evidence  the  acts  and  conduct 
of  Mrs.  Inlow  in  taking  the  street  car  on 
the  night  in  question  after  the  murder  in 
all  probability  had  been  committed  is  also 
answered.  Her  acts  and  conduct  in  that  re- 
spect were  admissible  for  the  same  reason 
that  her  other  previous  acts  were  admissible^ 
something  still  done  by  her  in  the  further- 
ance of  the  conspiracy. 

In  Ferguson  v.  State,  supra,  the  Supreme 
Court  of  Alabama,  in  referring  to  this  ques- 
tion, held  that  acts  and  conduct  after  the 
direct  object  of  the  conspiracy  is  accomp- 
lished, but  still  so  closely  connected  there- 
with as  to  be  a  part  of  it,  are  nevertheless 
admissible  in  evidence  and  may  be  considered 
if  "they  are  such  as  under  all  the  circum- 
stances may  afford  ground  for  inference  that 
such  conspiracy  existed." 

What  we  have  here  said  also  sufficiently 
answered  the  contention  that  the  coats,  one 
of  which  it  was  contended  by  the  state  was 
worn  by  appellant  and  the  other  by  his  wife, 
were  improperly  admitted  in  evidence.  Xor 
is  the  contention  tenable  that  those  and  other 
articles  introduced  in  evidence  were  not  suf- 
ficiently identified  to  authorize  them  to  be 
introduced  in  evidence  before  the  jury. 

It  is  next  contended  the  court  erred  in 
permitting  the  state  chemist  to  testify  that, 
after  making  tests  of  blood  stains  found  on 
the  coat  shown  to  have  been  worn  by  appel- 
lant on  the  night  of  the  murder,  he  made 
a  test  of  blood  taken  from  his  own  finger  and 
compared  it  with  the  test  made  from  the 
blood  stain  on  the  coat.  The  chemist  testi- 
fied that  he  had  scientifically  demonstrated 
by  the  teat  he  made  that  the  blood  obtained 
from  the  stain  found  on  the  coat  was  the 
blood  of  a  mammal,  and  that,  after  he  had 
compared  it  with  his  own  blood,  no  other 
result  was  either  obtained  or  expected  by 
him.  But  the  chemist,  as  an  expert,  also 
testified  that,  in  making  a  test  for  mam- 
malian blood,  the.  expert  making  the  tost 
usually,  if  not  always,  also  compared  it 
with  a  test  of  human  blood,  if  obtain- 
able, or  of  the  blood  of  some  other  known 
mammal,  and  that  in  that  [498]  way  more 
certainty  is  attained  that  the  blood  actual- 
ly tested  and  found  in  a  stain  is  or 
is  not  mammalian  blood.  The  chemist  also 
said  that  in  making  the  test,  as  made  by 
him,  all  that  could  be  demonstrated  with 
certainty  was  that  the  blood  found  on  the 
coat  aforesaid  was  that  of  a  mammal,  and 
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thus  might  be  the  blood  of  a  human  being 
or  of  some  other  mammal.  But  the  chemist 
refused  to  give  an  opinion  that  the  blood  in 
question  was  human  blood.  We  are  of  the 
opinion  that  the  court  committed  no  error  in 
permitting  the  chemist  to  testify,  as  he  did, 
as  to  the  manner  he  made  the  test  and  the 
method  employed  by  him  in  making  it. 

It  is  further  contended  that  the  court  erred 
in  permitting  the  police  officers  to  testify 
to  a  conversation  they  had  with  the  appellant 
at  or  about  the  time  of  his  arrest  on  the 
burglary  charge.  This  conversation  was  of- 
fered by  the  state  and  admitted  by  the  court 
to  show  that  the  appellant  had  knowledge 
that  the  deceased  knew  the  facts,  or  at  least 
some  of  them,  concerning  the  burglary  with 
which  the  appellant  was  charged,  and  in  all 
probability  would  be  a  witness  for  the  state 
against  appellant  on  that  charge.  Appel- 
lant's counsel  concede  that,  for  the  purpose 
of  showing  motive  on  the  part  of  appellant, 
the  state  had  the  right  to  show  that  he  was 
charged  with  a  certain  offense,  and  that  the 
deceased  would  be  a  witness  against  him; 
but  they  contend  that  the  state  was  in  this 
case  permitted  to  go  into  the  particulars  of 
that  offense,  which  it  had  no  right  to  do. 
The  law,  no  doubt,  is  as  contended  for  by 
appellant's  counsel  in  the  foregoing  state- 
ment, except  that  the  state  had  the  right  to 
show  what  knowledge  the  appellant  had  of 
what  facts  concerning  that  offense  the  de- 
ceased knew  and  might  testify  against  him. 
We  remark  that  while  it  may  be  true  that, 
in  the  statements  made  by  the  policemen, 
more  may  have  been  said  than  was  actually 
necessary  to  apprise  appellant  of  the  fact 
that  the  deceased  knew  about  appellant's 
connection  with  the  burglary  charge,  and  that 
the  former  would  probably  be  called  by  the 
state  as  a  witness  against  the  latter,  yet  the 
state  disclaimed  any  purpose  of  attempting 
to  go  into  any  of  the  particulars  of  the  bur- 
glary charge,  [499]  and,  as  we  read  the  rec- 
ord, such  was  really  not  done.  In  our  opin- 
ion the  state  did  not  exceed  its  right  with 
respect  to  presenting  the  facts  from  which 
a  motive  could  be  inferred,  nor  in  showing 
that  the  appellant  was  apprised  of  what  the 
deceased  knew  with  regard  to  the  burglary 
charge. 

The  state  called  a  witness,  a  young  girl,  to 
show  that  the  appellant  was  in  the  street 
car  boarded  by  his  wife  on  State  Street.  She 
testified,  in  response  to  questions  asked  her 
by  the  prosecuting  attorney,  that  she  thought 
the  person  was  a  man  by  the  name  of  Pin- 
lough,  residing  at  Bingham,  and  not  the 
appellant.  Then  she  was  asked  by  the  prose- 
cutor if  she  had  not  testified  at  the  prelimi- 
nary hearing  that  it  was  the  appellant.  Over 
the  defendant's  objection  she  answered  that 
she  had,  but  that  since  that  hearing  she  had 


become  convinced  that  she  was  mistaken  as 
to  that,  and  that  it  was  not  the  appellant, 
but  Pinlough.  It  is  urged  the  State  was  per- 
mitted to  impeach  its  own  witness  and  im- 
properly get  before  the  jury  what  the  witness 
had  testified  to  at  the  preliminary  examina- 
tion. Counsel  for  the  State  did  not  in  words 
state  nor  make  the  claim  that  he  was  sur- 
prised by  the  testimony  of  the  witness.  It 
may  be  presumed  in  support  of  the  ruling, 
however,  that  it  sufficiently  was  made  to 
appear  to  the  court  that  the  prosecuting  at- 
torney was  taken  by  surprise,  and  hence  had 
the  right,  within  the  sound  discretion  of  the 
court,  to  refresh  the  recollection  of  the  wit- 
ness by  calling  her  attention  to  her  former 
testimony.  Where  a  party  is  taken  by  sur- 
prise by  the  testimony  of  a  witness  called 
by  him,  the  prevailing  rule  is  that  he,  with- 
in the  sound  discretion  of  the  court,  mav 
interrogate  the  witness  respecting  his  previ- 
ous statements  or  testimony  inconsistent  with 
his  present  testimony.  The  rule  is  stated 
in  3  Jones  on  Evidence,  section  858,  in  the 
following  words: 

"Although  the  weight  of  authority  sustains 
the  view  that  a  party  cannot  prove  the  con- 
tradictory statements  of  his  own  witness  to 
discredit  him,  yet  the  party  is  not  wholly 
icithout  remedy,  if  surprised  or  deceived  by 
the  testimony.  In  such  a  case,  he  may  inter- 
rogate the  witness  in  respect  to  previous 
statements  inconsistent  with  the  present  tes- 
timony, for  the  purpose  of  probing  his  recol- 
lection. [600]  He  may,  in  this  way,  show 
the  witness  that  he  is  mistaken,  and  give 
him  an  opportunity  to  explain  the  apparent 
inconsistency.  ...  If  the  recollection  of 
the  witness  is  not  refreshed  after  such  ques- 
tions, the  party  cannot  prove  his  contradic- 
tory statements  by  other  toitnesses" 

Upon  the  record,  we  do  not  think  it  is 
made  to  appear  that  the  court  abused  its 
discretion   in  what  was   done. 

Appellant's  counsel  asked  the  court  to  in- 
struct the  jury  so  as  to  limit  the  effect,  as 
they  call  it,  of  the  witness'  statements.  The 
court  said  that  it  would  do  so,  and  in  that 
connection  said: 

"I  think  the  court  is  bound  to  instruct  the 
jury  that  there  is  no  evidence  that  any  state- 
ment that  she  (the  witness  in  question)  may 
have  made  in  the  court  below  (on  the  pre- 
liminary hearing)  cannot  be  considered  as 
evidence  here,  and  that  there  is  no  evidence 
before  this  court  here  that  the  defendant  was 
on  the  street  car  on  State  Street." 

Tlie  State  consented  to  this  limitation. 
Counsel  for  appellant,  however,  did  not  soem 
satisfied,  and  offered  their  own  in.stniction 
in  which  they  requested  the  court  to  cliargo 
as  follows: 

"The  evidence  of  the  witness  Ethel  Pace, 
given  by  her,  to  the  effect  that  she  testified 
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on  the  preliminary  hearing,  as  to  the  identity 
of  the  defendant  C.  A.  Inlow,  that  the  per- 
son said  to  have  been  seen  by  her  on  the 
Sandy  car  on  the  night  of  October  4-5,  1912, 
is  not  in  any  sense  evidence  of  said  identity, 
but,  on  the  contrary,  is  only  to  be  considered 
by  you  for  the  purpose  of  determining  the 
credit  to  be  given  to  the  witness  and  her 
truthfulness    or    untruthfulness." 

This  request  the  court  gave  in  substance, 
and  in  view  of  that  counsel  cannot  now  com- 
plain that  their  client  has  been  prejudiced 
because  the  effect  of  the  evidence  was  not 
wholly  withdrawn  from  the  jury  for  every 
purpose. 

The  court,  on  its  own  motion,  also  charged 
the  jury  that  the  testimony  of  the  witness, 
given  on  the  preliminary  hearing,  in  no  event 
could  be  considered  by  them  "more  favorable 
to  the  state  than  if  such  statement  or  ad- 
mission had  not  been  made."  In  other  words, 
the  court  told  the  jury  that  the  [501]  state 
was  without  evidence  whatever  upon  the 
question  that  appellant  had  entered  the  street 
car  in  question,  and,  if  it  had  not  been  for 
counseFs  request,  it  seems  all  of  the  witness' 
former  statements  would  have  been  entirely 
eliminated  from  the  record  for  every  pur- 
pose. 

We  remark  that  the  case  of  State  v.  Calla- 
han, 18  S.  D.  146,  99  N.  W.  1099,  relied  on  by 
counsel  for  appellant,  is  clearly  distinguish- 
able from  the  case  at  bar.  The  attempt  there 
made  to  get  the  testimony  of  a  witness  known 
to  be  adverse  to  the  state  before  the  jury 
was  clearly  improper.  No  such  attempt  was 
made  here.  All  that  counsel  for  the  state 
did  was  to  call  the  witness'  attention  to  her 
former  testimony,  which  was  directly  con- 
trary to  what  she  testified  to  at  the  trial. 
This,  as  we  have  seen,  they  had  a  right  to 
do.  For  the  reasons  stated,  therefore,  this 
assignment  cannot  prevail. 

It  is  also  insisted  that  the  trial  court  erred 
in  permitting  the  state  to  show  that  appel- 
lant had  made  a  threat  to  the  effect  that  the 
burglary  charge  would  never  come  to  trial. 
This  threat,  it  was  alleged  by  the  state,  was 
made  in  a  conversation  between  appellant 
and  a  newspaper  editor,  in  which  conversa- 
tion appellant  requested  the  editor  not  to 
publish  the  story  concerning  the  burglary 
charge.  The  court  permitted  the  editor  to 
detail  the  whole  conversation  had  between 
him  and  appellant,  and,  when  such  had  been 
done  the  court,  on  motion  of  appellant's  coun- 
sel, struck  all  that  was  said  from  the  record 
and  admonished  the  jury  to  disregard  all 
that  was  said  by  appellant  to  the  newspaper 
editor,  and  all  that  the  editor  had  said  to 
him  with  regard  to  the  matter.  The  court, 
after  hearing  all  that  was  said,  held  that, 
as  a  matter  of  law,  what  was  made  to  appear 
did  not  amount  to  a  threat,  and  at  once  elim- 


inated all  that  was  said  from  the  record. 
We  cannot  see  how  any  prejudice  could  hare 
resulted  to  appellant  in  what  occurred  in 
that  regard. 

It  is  next  urged  that  the  court  erred  in  its 
definition  of  malice.  The  court,  however, 
substantially  followed  the  definition  of  mal- 
ice, as  given  in  Comp.  Laws  1907,  section 
[502]  4053,  subd.  4.  Appellant,  therefore, 
has  no  cause  for  complaint. 

It  is  also  contended  that  appellant  was 
prejudiced  by  the  misconduct  of  the  district 
attorney  in  his  argument  to  the  jury.  Four 
separate  instances  of  misconduct  are  assigned 
as  error.  The  first  to  be  noticed  arises  as 
follows:  In  the  conversation  had  between 
appellant  and  the  police  ofiicers,  to  which 
reference  has  been  made  and  in  which  the 
officers  informed  appellant  tliat  the  deceased 
knew,  or  claimed  to  know,  of  the  facts  con- 
cerning the  burglary  charge  by  which  appel- 
lant was  charged  with  taking  certain  valu- 
able specimens  of  ore  from  a  certain  home  in 
Salt  Lake  City,  and  from  which  conversation 
it  was  also  made  to  appear  that  appellant 
said  that  he  had  obtained  the  specimens 
which  it  was  charged  he  had  taken  from 
the  house  aforesaid  from  one  Robinson  in 
exchange  for  other  specimens  belonging  to 
appellant,  the  district  attorney,  in  his  argu- 
ment to  the  jury,  propounded  the  question: 
"Where  is  Robinson  ?"  In  the  portion  of  the 
argument  wherein  the  expression  occurred, 
the  district  attorney  was  arguing  the  ques- 
tion of  motive  on  the  part  of  appellant.  The 
burglary  charge,  and  that  the  appellant  was 
apprised  of  the  fact  that  the  deceased  claimed 
to  know  that  appellant  was  connected  with 
that  offense,  and  that  the  deceased  might  be 
a  witness  for  the  state,  were  admitted  for  the 
sole  purposes  of  showing  motive.  It  was 
therefore  proper  to  argue  to  the  jury  that 
appellant  had  a  motive  to  silence  the  deceased 
as  a  witness,  but  it  was  not  proper  for  the 
district  attorney  to  propound  the  question 
he  did  in  that  connection.  Assuming  Robin- 
son existed,  he  could  not  have  testified  in 
the  murder  case  that  he  had  exchanged  the 
ore  specimens  with  appellant.  That  fact  was 
wholly  irrelevant.  While  it  was  proper  for 
the  district  attorney  to  call  attention  to  any 
material  and  relevant  evidence  that  was  not 
produced,  which  was  shown  could  better  have 
been  produced  by  the  defense  than  the  state, 
yet  it  was  improper  to  argue  to  the  jury 
that  certain  evidence  was  not  produced  which 
was  immaterial  or  irrelevant.  See  12  Cvc. 
678.  We  cannot  yield  assent  to  the  conten- 
tion, however,  [503]  that  the  district  attor- 
ney's statement  referred  to,  when  considered 
in  connection  with  all  that  he  said  on  the 
subject,  in  any  way^  was  sufficiently  preju- 
dicial to  require  a  reversal.  The  matter  was 
wholly  collateral  to   any  issue  directly  in- 
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Yolved  in  the  charge  for  which  appellant  was 
on  trial.  The  jury  could  not  have  been  mis- 
led by  the  statement  made  by  the  district 
attorney.  They  could  not  have  assumed  from 
what  he  said  that,  if  Robinson  had  been 
called  as  a  witness,  he  could  have  in  any  way 
aided  appellant  by  shedding  light  on  the 
charge  for  which  he  was  being  tried.  Had 
the  district  attorney  intimated  that  Kobinson 
could  liave  done  that,  and  any  statement  that 
Kobinson  could  have  made  in  that  regard 
would  have  been  incompetent  and  irrelevant 
as  evidence,  then  the  statement  made  by  the 
district  attorney,  which  is  excepted  to,  would 
have  been  within  the  rule  above  referred  to. 
It  was  quite  as  evident  to  the  jury  as  it 
was  to  any  one  else,  however,  that  any  state- 
ment that  Robinson  might  have  made  respect- 
ing the  exchange  of  ore  samples  could  in  no 
way  have  thrown  any  light  whatever  on  the 
charge  for  which  appellant  was  on  trial. 
Courts  are  not  authorized  to  reverse  judg- 
ments and  set  aside  verdicts  for  every  breach 
of  this  character.  If  jurors  possess  sufficient 
intelligence  to  sit  in  a  case  at  all,  they 
possess  sufficient  not  to  be  influenced  by 
every  misstatement  that  may  be  made  in 
their  presence  by  the  attorneys.  Besides,  the 
trial  court,  over  and  over  again,  admonished 
the  jury  that  they  must  not  be  influenced 
by  any  statement  of  counsel  but  must  be 
guided  by  and  base  their  verdict  solely  upon 
the  evidence  produced  in  the  case.  All  this 
was  again  repeated  in  the  general  charge. 
While,  therefore,  the  district  attorney  may 
technically  have  transgressed  in  making  the 
statement,  yet  we  are  clearly  of  the  opinion 
that  the  transgression  in  no  way  was  preju- 
dicial to  appellant's  rights. 

The  other  three  instances  of  misconduct 
require  no  separate  discussion.  The  one  dis- 
cussed was  the  most  serious  one,  and  all 
have  been  sufficiently  answered  by  what  has 
been  said. 

[504]  It  is  next  contended  that  the  court 
erred  in  its  charge  to  the  jury.  Complaint 
is  made  that  the  court  did  not  sufficiently  de- 
fine and  explain  what  is  meant  and  under- 
stood by  conspiracy.  We  have  carefully  read 
the  whole  charge,  and  while  that  particular 
part  relating  to  what  is  understood  and 
meant  by  conspiracy  is  not  happily  worded, 
nor  as  specific  as  it  might  well  have  been 
made,  and  thus  should  not  be  taken  as  a 
model,  yet,  when  considered  as  a  whole,  it 
does  not  misstate  the  law  against  the  ap- 
pellant, nor  could  it  have  misled  the  jury. 
Indeed,  the  charge,  in  some  respects,  is  more 
favorable  to  appellant  than  the  law  war- 
ranted. 

It  is  also  urged  that  the  court  erred  in 
charging  the  jury  that,  in  determining  the 
question  of  agency  or  common  purpose,  the 
mere  fact  that  the  appellant  and  Mrs.  Inlow 


sustained  the  relation  of  husband  and  wife 
could  not  authorize  the  jury  to  infer  such 
agency  or  common  purpose,  but  that  the  fact 
of  such  relationship  may  be  considered,  in 
connection  with  other  facts  and  circumstances 
in  evidence,  to  determine  whether  the  defend- 
ant knowingly  utilized  her  acts  to  accom- 
plish a  design  of  his  own.  This,  it  is  con- 
tended, is  meaningless;  and  further  that  the 
relationship  may  not  be  considered  for  such 
a  purpose.  While  the  charge  may  not  be  as 
clear  as  it  could  be  made,  yet  it  does  not, 
as  counsel  contend,  misstate  the  law.  What 
is  said  is  a  simple  recognition  of  the  prin- 
ciple that  friendship  and  relationship  may 
be  considered  in  determining  whether  par- 
ties who  are  friends  or  related  probably  had 
a  common  interest  or  a  common  purpose,  and 
that  they  connived  and  confederated  together 
to  accomplish  such  a  purpose.  As  is  said  by 
Mr.  Justice  Brewer  in  a  similar  case  already 
referred  to,  namely.  State  v.  Adams,  supra, 
strangers  do  not  usually  conspire,  but  it  is 
more  probable  that  friends  or  relatives,  or 
even  acquaintances,  will  do  so. 

While  we  have  carefully  gone  over  all  of 
the  other  numerous  assignments,  yet  we  have 
found  none  which,  in  our  judgment,  merits 
further  consideration.  Notwithstanding  coun- 
sel's most  vigorous  contention  that  the 
record  teems  with  errors  and  that  the  ''evi- 
dence is  wholly  insufficient  to  [505]  warrant 
a  conviction,"  we,  after  a  careful  perusal  of 
the  whole  record,  have  become  thoroughly 
convinced  that  those  statements  must  be 
attributed  to  counsel's  zeal  for  their  client* 
The  record  shows  that  every  legal  right  of 
appellant  was  carefully  guarded,  and  that 
he  suffered  no  prejudice.  Indeed,  the  evi- 
dence is  such  that  the  jury  might  have  found 
him  guilty  of  murder  in  the  first  degree. 

The  judgment  of  conviction  therefore  should 
be,  and  it  accordingly  is,  affirmed. 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 

On  Application  fob  Rbheabino. 
(June  8,  1014.) 

Frick,  J. — ^Appellant  has  filed  a  petition 
for  a  rehearing  in  which  it  is  urged  that  we 
have  erred  in  affirming  the  judgment  of  con- 
viction. It  is  vigorously  insisted  that  we 
erred  in  not  passing  upon  the  assignment  tliat 
the  trial  court  erred  in  refusing  to  charge 
the  jury,  with  respect  to  the  extent  of  punish- 
ment, that  the  law  imposes  for  murder  in  the 
second  degree  and  in  refusing  to  hold  that 
the  trial  court's  failure  to  do  so  constituted 
error.  In  support  of  that  contention  it  is 
said: 

*'The  jury  were  in  the  dark  unless  they 
received  information  'outside  of  the  record' 
as  to  the  punishment  of  the  included  offenses. 
The  law  seems  to  be  our  way  under  the  rule 
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of  stare  decisis,  and  the  point  has  been 
deemed  important  enough  to  be  decided  in 
some  cases/' 

In  support  of  this  statement.  State  v.  Dye, 
44  Utah  190,  138  Pac.  1193,  recently  decided 
by  this  court,  Brannigan  v.  People,  3  Utah 
488,  24  Pac.  767,  decided  by  the  territorial 
Supreme  Court,  and  21  Cyc.  1071,  are  cited. 

Counsel  liave  manifestly  misapprehended 
the  effect  of  the  decisions  in  the  two  Utah 
cases  referred  to.  All  that  we  decided  in  State 
V.  Dye  was  that,  in  view  of  the  verdict  ren- 
dered by  the  jury  in  that  case,  the  accused 
could  not  possibly  have  been  prejudiced  by 
the  court's  failure  to  charge  with  [606]  re- 
spect to  the  punishment.  In  deciding  that 
case  we  purposely  refrained  from  passing 
upon  the  question  now  under  consideration 
for  the  reason  that  in  our  judgment  it  was 
not  involved.  Nor  does  the  decision  in  Bran- 
nigan V.  People,  supra,  sustain  counsel's  con- 
tention. A  mere  cursory  reading  of  that 
case  will  convince  any  one  that  the  judgment 
was  reversed  for  the  reason  that  the  trial 
court  failed  to  instruct  the  jury  with  respect 
to  the  law  generally,  and  not  because  it  failed 
to  charge  them  with  regard  to  the  punish- 
ment that  the  statute  imposed  for  the  ofifense 
charged  or  for  those  included  therein.  An 
examination  of  21  Cyc.  1071,  also  clearly  dis- 
closes that  the  author  did  not  discuss  the 
question  now  before  us  at  all.  What  is  dis- 
cussed there  is  the  question  of  charging  the 
jury  with  respect  to  the  different  degrees,  if 
the  offense  is  divided  into  degrees.  It  is 
true  that  the  author  cites  one  case,  namely, 
Winkler  v.  State,  32  Ark.  539,  wherein  it 
is  held  that  the  court  erred  in  not  charging 
the  jury  with  respect  to  the  punishment. 
In  Arkansas,  however,  the  statute  provides 
that  the  jury  must  fix  the  punishment,  and 
it  follows,  as  a  matter  of  course,  that,  under 
such  a  statute,  it  is  necessary  to  inform  the 
jury  of  the  punishment  the  statute  imposes 
for  the  particular  offense  charged  or  of  any 
included  offense  of  wliich  they  may  find  the 
accused  guilty.  All  courts  agree  that  this 
is  necessary  under  such  statutes. 

Upon  the  other  hand,  the  question  now 
raised  by  counsel  is  discussed  in  12  Cyc. 
G41.     It  is  there  said: 

''Where  the  assessment  of  the  punishment 
is  in  the  discretion  of  the  jury,  they  should 
be  charged  that,  if  they  find  the  accused 
guilty,  they  should  assess  the  punishment.'* 

It  is  further  said,  in  the  same  connection, 
at  page  642,  that: 

"An  instruction  as  to  the  statutory  pun- 
ishment is  properly  refused  where  the  jury 
has  no  power  to  fix  or  to  recommend  the 
punishment,  and,  where  no  statute  confers 
on  the  jury  the  right  to  assess  the  punish- 
ment, it  is  not  error  to  tell  them  that  they 
have  nothing  to  do  with  the  punishment  or 


with  the  consequences  of  the  verdict,  but 
that  they  are  merely  to  determine  whether 
or  not  defendant  is  guilty." 

[507]  In  1  Blashfield,  Inst.  Ju.  section 
186,  the  author  states  the  rule  thus: 

'*In  jurisdictions  where  it  is  the  exclusive 
province  of  the  court  to  fix  the  punishment 
for  the  offense  with  which  the  defendant  is 
charged,  the  refusal  of  an  instruction  as  to 
the  degree  of  punishment  to  be  meted  out  to 
the  defendant,  if  he  should  be  convicted,  is 
proper.  The  verdict  of  the  jury  should  not 
be  influenced  by  any  consideration  of  the  de- 
gree of  punishment,  and  information  with 
regard  thereto  is  likely  to  create  sympathy  or 
prejudice." 

To  that  effect  is  the  great  weight  of  author- 
ity. See  State  v.  Daley,  54  Ore.  514,  103 
Pac.  602,  104  Pac.  1;  Edwards  v.  State,  69 
Neb.  386,  95  N.  W.  1038,  5  Ann.  Cas.  312; 
Clary  v.  State,  61  Xeb.  688,  85  N.  W.  897; 
People  V.  Ryan,  55  Hun  214-217,  8  N.  Y.  S. 
241;  People  v.  Jordan,  125  App.  Div.  622, 
109  N.  Y.  S.  843 ;  State  v.  Peffers,  80  la.  680, 
46  N.  W.  662. 

Counsel  have  cited  no  case,  and  we  have 
found  none  emanating  from  a  jurisdiction, 
where,  under  the  statute,  the  court  must  fix 
the  punishment,  wherein  it  was  held  that  a 
failure  or  refusal  to  charge  the  jury  with 
respect  to  the  punishment  constituted  error. 
We,  how^ever,  are  not  inclined  to  hold  that  in 
no  case  and  under  no  circumstances  would  it 
be  proper  for  a  trial  court  to  charge  the  jury 
what  punishment  the  statute  imposes  in  case 
the  jury  shall  find  the  accused  guilty  of  the 
offense  charged,  or  of  an  included  offense,  or 
of  a  particular  degree,  if  the  offense  is  divid- 
ed into  degrees.  While  theoretically  it  is 
true  that  the  punishment  should  not  influence 
or  affect  the  question  of  guilt,  yet,  as  a  prac- 
tical question,  it  is  too  well  established  to 
be  gain -said  that  all  men,  not  excluding 
courts,  are  constantly  influenced  by  the  con- 
sequences that  may  result  from  their  acts, 
especially  where  such  consequences  may  af- 
fect liberty  or  life  itself.  We  all  know  that 
such  consequences  may  cause  men  to  hesitate 
and  more  thoroughly  consider  and  reflect  be- 
fore arriving  at  a  certain  conclusion.  We 
think  there  is  much  force  in  the  statement 
made  by  the  New  York  Court  of  Appeals  in 
the  case  of  Keller  v.  Strasburg^r,  90  N.  Y. 
382,  where  it  is  said: 

[508]  *'VVhile  a  trial  judge  cannot  ordi- 
narily be  called  upon  as  matter  of  right,  by 
either  party,  to  instruct  the  jury  as  to  the 
consequences  which  may  flow  from  their  ver- 
dict, yet  he  may,  in  his  discretion,  so  in- 
struct them.  It  is  frequently  important  to 
give  the  jury  such  instructions  to  induce 
them  to  greater  care  in  weighing  and  scruti- 
nizing the  evidence,  and  \\c  cannot  say  that 
the  judge  erred  in  giving  it  in  this  caae." 
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In  that  case  the  question  of  fraud  was  in- 
volved, and  the  court  charged  the  jury  in 
case  they  found  the  defendant  guilty  of  the 
charged  fraud,  the  court,  in  addition  to  the 
civil  consequences  of  their  verdict,  was  also 
authorized  by  law  to  impose  a  sentence  of 
imprisonment  upon  the  defendant.  The  con- 
sequences were  therefore  criminal  in  their 
nature  and  effect.  Where,  therefore,  the  evi- 
dence with  regard  .to  the  offense  charged  ia 
not  clear  or  specific,  or  is  not  free  from 
doubt,  or  consists  merely  of  circumstances, 
it  m^y  well  be  that  such  an  instruction  is 
proper  and  should  be  given,  especially  so 
when  requested  by  the  accused.  In  view  that 
in  all  criminal  cases  the  jury  must  be  satis- 
fied that  the  accused  is  guilty  beyond  a  rea- 
£onabIe  doubt  (that  is,  to  a  moral  certainty), 
and  in  view  that  the  great  weight  of  authori- 
ty is  to  the  contrary,  we  do  not  feel  justified 
in  laying  dow^n  a  rule  making  it  error  to 
fail  or  refuse  to  charge  the  jury  respecting 
punishment.  The  trial  court  may,  however, 
in  its  discretion,  do  so,  as  before  indicated. 

In  this  case,  however,  and  especially  in 
view  that  the  evidence  is  such  that  the  jury 
could  well  have  found  the  accused  guilty  of 
the  highest  degree  of  murder,  no  error  could 
have  resulted  from  the  court's  refusal  to 
charge  the  jury  as  requested.  It  was  for 
this  reason  that  we  refrained  from  passing 
upon  the  question  in  the  original  opinion.  In 
view,  however,  that  counsel  seriously  argue 
in  support  of  the  petition  for  a  rehearing 
that  the  matter  was  stare  decisis  in  their 
favor,  we  have  deemed  it  best  to  clear  up  the 
matter. 

The  other  matters  raised  in  the  petition 
for  a  rehearing  have  all  been  answered  in 
the  opinion.  It  could  subserve  no  good  pur- 
pose to  go  over  them  again  and  point  out 
once  more  [509]  wherein  counsel's  conten- 
tions are  not  sustained  either  in  fact  or  law. 

The  petition  for  a  rehearing  is  therefore 
denied. 

McCarty,  C.  J.,  concurs. 

Stratjp,  J.  (concurring) . — Where  the  jury 
is  not  given  power  to  fix  the  punishment  or 
make  a  recommendation  respecting  it,  there 
is  ample  authority  for  holding  that  it  is  not 
error  to  refuse  to  instruct  what  the  pre- 
scribed penalty  is  for  the  charged  offense. 
On  the  other  hand,  there  is  good  authority 
for  holding  that  it  is  not  error  to  so  instruct. 
State  V.  Burroughs,  72  Me.  479;  Miller  v. 
Cora.  (Va.)  21  S.  E.  499;  Com.  v.  Harris, 
168  Pa.  St.  619,  32  Atl.  92.  I  think  it  the 
better  practice  to  give  the  instruction. 

One  reason  urged  against  it  is  that  the 
jury,  in  such  case,  has  nothing  to  do  with  the 
punishment,  or  with  the  consequences  of  the 
verdict;  hence,  as  stated  in  12  Cyc.  642,  it 
has  been  held  by  a  number  of  courts  that 


it  is  not  error  to  charge  that  the  jury  has 
nothing  to  do  with  the  punishment  or  with 
the  consequences  of  the  verdict.  Of  course 
no  one  would  contend  the  contrary  and  that 
a  charge  would  be  proper  that  the  jury  had 
anything  to  do  with  the  punishment.  But 
to  charge  that  the  jury  has  nothing  to  do 
with  the  punishment,  with  the  judgment  to 
be  rendered  upon  the  verdict,  and  to  charge 
what  the  penalty  is,  are  two  different  propo- 
sitions. If  knowledge  of  what  the  prescribed 
penalty  is  can  be  considered  only  for  the 
purpose  of  determining  what  the  punishment 
should  be,  then,  of  course,  should  the  court 
not  inform  the  jury  what  the  penalty  is. 
But  such  knowledge  has  another  legitimate 
and  proper  purpose.  And  this  leads  to  an- 
other reason  given  by  courts  why  such  in- 
formation should  be  withheld  from  the  jury, 
which  is  that  in  all  criminal  prosecutions 
the  same  quantum  of  proof — proof  beyond  a 
reasonable  doubt — is  required  for  a  convic- 
tion. Hence  it  is  said  that  the  jury  in  every 
case,  before  they  can  properly  convict  the 
accused,  must  be  convinced  beyond  [510]  a 
reasonable  doubt  of  his  guilt,  regardless  of 
what  the  penalty  may  be.  These  general 
propositions  may  be  conceded.  But  it  is 
erroneous  to  assume  that  the  same  weight, 
degree,  and  amount  of  testimony  are  re- 
quired in  all  cases  to  satisfy  the  minds  of  a 
fair  and  impartial  jury  beyond  a  reasonable 
doubt.  To  say  that  to  so  satisfy  the  jury 
no  more  certainty,  no  higher  degree,  and  no 
greater  weight  of  proof  is  required  in  a 
case  where  the  penalty  is  death  than  where 
it  is  a  mere  fine,  or  imprisonment  for  several 
months,  is  to  deny  common  experience.  What 
might  satisfy  the  minds  of  a  jury  beyond  a 
reasonable  doubt  where  the  penalty  is  light 
or  trivial  might  be  wholly  insufficient  where 
it  is  great  and  severe.  Naturally  the  crim- 
inality of  an  offense  and  the  severity  of  its 
punishment  have  a  bearing  upon  a  greater 
or  lesser  probability  of  its  commission.  In 
most  affairs  of  life,  the  weightier  the  matter 
in  hand  the  more  certainty  is  required,  and 
the  greater  is  the  deliberation  before  a  con- 
clusion is  reached.  Ordinarily  one  making 
an  investment  of  $50,000  in  an  enterprise  re- 
quires more  proof  and  greater  certainty  as 
to  its  condition,  management,  etc.,  than  upon 
an  investment  of  fifty  dollars.  That  con- 
clusions are  properly  and  justly  influencedf 
by  consequences  resulting  from  them  and  by 
the  gravity  and  importance  of  the  matter  in 
hand  cannot  be  doubted.  It  is  common  ex- 
perience that  most  men,  in  dealing  with  the 
weightier  affairs  of  life,  before  reaching  a 
final  conclusion,  consider  the  natural  and 
probable  consequences  resulting  from  it,  and 
the  weightier  the  affair,  and  the  greater  the 
consequences  resulting  from  the  conclusion, 
the  more  will  the  consequences  be  considered 
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before  a  final  conclusion  is  reached.  I  see 
no  good  reason  why  a  juror,  in  considering 
and  weighing  testimony,  and  in  deliberating 
upon  bis  verdict,  should  be  required  to  act 
dilferently.  It  is  unnatural  and  against 
common  experience  to  ask  him  to  do  so,  and 
it  is  needless  to  blindfold  ourselves  to  the 
natural  inquiry  of  every  juror  as  to  what 
may  be  done  with  the  accused,  if  found 
guilty.  In  civil  actions  the  jury  are  informed 
and  well  understand  the  full  consequences  of 
the  verdict  rendered  by  them.  Why  witlihold 
it  from  them  in  a  [511]  criminal  case  where, 
under  the  statute,  their  general  verdict  in- 
cludes questions  of  law  as  well  as  fact?  I 
therefore  think  it  the  better  practice  to  in- 
form the  jury  of  the  prescribed  penalty,  not 
because  the  jury  has  anything  to  do  with 
fixing  the  punishment,  but  for  the  reasons 
already  stated  that  the  criminality  of  an 
offense  and  the  severity  of  its  punishment 
have  a  bearing  upon  a  greater  or  lesser  prob- 
ability of  its  commission,  and  that  naturally 
more  certainty  of  proof  and  greater  weight 
and  amount  of  evidence  are  ordinarily  re- 
quired to  satisfy  a  fair  and  impartial  mind, 
beyond  a  reasonable  doubt,  in  a  case  where 
the  penalty  is  great  and  severe  than  where 
it  is  light  and  trivial. 

However,  I  am  of  the  opinion  that  the  de- 
fendant was  not  prejudiced  by  the  court^s 
failure  to  so  inform  the  jury  in  the  par- 
ticulars claimed.  The  court  did  inform  them 
of  the  prescribed  penalty  for  first  degree 
murder.  It  failed  to  do  so  as  to  second 
degree  murder  and  manslaughter,  necessarily 
included  offenses,  and  which  were  also  sub- 
mitted to  the  jury.  On  the  record  the  de- 
fendant is  guilty  of  murder,  or  he  is  not 
guilty.  The  jury  found  him  guilty  of  second 
degree  murder.  Though  it  was  proper,  as 
was  done,  to  charge  upon  all  the  necessarily 
included  offenses  and  to  submit  them  to  the 
jury,  and  though  it  was  within  their  power 
to  have  rendered  a  verdict  finding  the  defend- 
ant guilty  of  only  manslaughter,  yet,  on  the 
record,  I  cannot  see  how  such  a  conclusion 
could  have  been  reached  without  disregarding 
the  evidence,  for  there  is  nothing  whatever 
shown,  either  directly,  inferentially,  or  argu- 
mentatively,  to  reduce  the  killing  to  man- 
slauglitcr.  The  killing,  l^yond  all  question, 
was  shown  to  be  murder.  That  was  not  dis- 
puted, nor  was  the  contrary  claimed  in  either 
the  court  below  or  here.  The  whole  con- 
troversy was  as  to  whether  the  defendant  did 
the  killing  or  aided  in  the  commission  of  it. 
The  State  having  shown  the  killing  to  be 
murder,  the  burden  was  cast  upon  the  de- 
fendant to  bring  forward  whatever  there  was 
to  reduce  the  killing  to  manslaughter.  This 
he  did  not  do.  So  it  is  almost  inconceivable 
that,  had  the  jury  been  told  what  the  [512] 
penalties  are  for  second  degree  murder  and 


manslaughter,  a  verdict  finding  the  defend- 
ant guilty  of  only  manslaughter  or  not  guilty 
might  have  been  rendered. 

For  these  reasons  I  think  the  defendant 
was  not  prejudiced^  and  concur  in  denying 
a  rehearing. 


NOT£. 

Propriety  of  Iiuitniotion  a*  to  P«b- 
ialiinent  Imposed  for  Varioiu  Decrees 
of  Homicide* 

Where  the  imposition  of  punishment  i^ 
exclusively  within  the  province  of  the  court, 
instructions  to  the  jury  in  a  prosecution  for 
homicide  with  regard  to  the  punishment  im- 
posed by  law  for  the  various  degrees  of  homi- 
cide are  properly  refused  for  the  reason  that 
information  as  to  the  penalty  attached  to 
a  crime  can  be  of  no  aid  to  a  jury  in  de- 
termining whether  a  defendant  has  committed 
the  offense  of  which  he  stands  charged. 
Meeks  v.  State,  67  Ga.  320;  Lewis  v.  State, 
129  Ga.  731,  69  S.  E.  782;  Hart  v.  State,  U 
Ga.  App.  364,  80  S.  E.  909;  State  y.  Peffers, 
80  la.  580,  46  N.  W,  662;  State  v.  Wilson, 
157  la.  698,  141  N.  W.  337 ;  Caudill  v.  Com. 
155  Ky.  578,  159  S.  W.  1149;  State  v.  Daley, 
54  Ore.  614,  103  Pac.  502,  104  Pac,  1; 
State  v.  Garrison,  59  Ore.  440,  117  Pac.  657. 
And  see  the  reported  case. 

However,  where  the  right  to  fix  the  penalty 
or  to  make  recommendations  with  regard 
thereto  rests  with  the  jury,  to  give  instruc- 
tions with  reference  to  the  same  is  of  course 
proper,  and  under  those  circumstances  it  has 
generally  been  held  to  be  incumbent  on  the 
court  to  so  instruct,  a  failure  to  perform  such 
duty  properly  constituting  reversible  error. 
Winkler  v.  State,  32  Ark.  539;  People  v. 
Sainz,  162  Cal.  242,  121  Pac.  924;  State  v. 
Wilson,  167  la.  698,  141  N.  W.  337*;  Marshall 
V.  State,  33  Tex.  664.  See  also  Caudill  v. 
Com.  155  Ky.  578,  159  S.  W.  1149.  Compare 
Honey cutt  v.  State,  8  Baxt.  (Tenn.)  371, 
wherein  it  was  held  that,  although  tlie  stat- 
ute gave  the  jury  the  power  to  recommend 
the  commutation  of  the  death  penalty  for 
murder  in  the  first  degree  to  imprisonment 
for  life,  which  recommendation  mj«:ht,  ho\\- 
ever,  be  disregarded  by  the  court,  tlie  failure 
of  the  court  to  instruct  to  that  effect  was 
not  reversible  error  in  the  absence  of  a 
request  for  such  a  charge.  In  Cal  ton  v. 
Utah,  130  U.  S.  83,  9  S.  Ct.  435,  32  U.  S. 
(L.  ed.)  870,  the  court  said;  *' While  m 
this  case  the  jury  were  instructed  as  to  what 
constituted  murder  in  the  first  and  second 
degrees,  they  were  not  informed  as  to  their 
right,  under  the  statute,  to  recommend  im- 
prisonment for  life  at  hard  labor  in  the  peni- 
tentiary in  place  of  the  punishment  of  death. 
If  their  attention  had  been  called  to  that 
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statute,  it  may  be  that  they  would  have  inad« 
such  a  recommendation,  and  thereby  enabled 
the  court  to  reduce  the  punishment  to  im- 
prisonment for  life.  We  are  of  opinion  that 
the  court  erred  in  not  directing  the  atten- 
tion of  the  jury  to  this  matter.  The  statute 
evidently  proceeds  upon  the  ground  that  there 
may  be  cases  of  murder  in  the  first  degree, 
the  punishment  for  which  by  imprisonment 
for  life  at  hard  labor  will  suffice  to  meet 
the  ends  of  public  justice.  Its  object  could 
only  have  been  met  through  a  recommenda- 
tion by  the  jury  that  the  lesser  punishment 
be  inflicted,  and  it  is  not  to  be  presumed 
that  they  were  aware  of  their  right  to  make 
such  recommendation.  The  failure  of  the 
court  to  instruct  them  upon  this  point  pre- 
vented it  from  imposing  the  punishment  of 
imprisonment  for  life,  even  if,  in  its  judg- 
ment, the  circumstances  of  the  case  rendered 
such  a  course  proper." 

There  is  a  conflict  of  authority  as  to  the 
effect  of  a  court  instructing  a  jury  as  to  the 
penalties  imposed  for  the  various  degrees  of 
homicide  in  a  case  where  the  imposition  of 
the  punishment  is  left  solely  with  the  court. 
When  instructions  are  attempted  under  such 
circumstances  they  should  be  given  accurate- 
ly. State  V.  Peffers,  80  la.  580,  46  N.  W. 
662.  In  Phelps  v.  State,  76  Ga.  671,  the 
court  said  that  there  was  no  error  in  in- 
forming the  jury  as  to  the  punishment  for 
different  grades  of  homicide,  but  added: 
"Especially  when  it  is  for  them  to  fix  the 
punishment  in  one  of  the  grades."  In  State 
V.  Wilson,  167  la.  698,  141  N.  W.  337,  the 
view  was  taken  that  such  instructions  are 
better  omitted,  but  that  the  giving  thereof 
does  not  constitute  ground  for  the  re- 
versal of  a  conviction  since  they  are  con- 
sidered beneficial  rather  than  prejudicial  to 
a  defendant. 

In   MisaUaippi  it  has  been  held  that  the 
only    instance   in   which   it   is   allowable   to 
say  auything  to  the  jury  about  the  quantum 
of    punishment   is,    in    capital    cases,    to    in- 
form them,  where  the  statute  so  authorizes, 
that  they  may,  if  {liey  agree  on  it,  fix  the 
Hcntence  at  imprisonment  in  the  penitentiary 
for  life,  if  they  convict.    Johnson  v.  State,  78 
Miss.   627,  29  So.  516;   Ellerbe  v.  State,  79 
Miss.  10,  30  So.  57.     In  the  case  last  cited, 
it  was  said:     "The  jury  have  nothing  to  do 
with,  and  should  be  told  nothing  of,  tlie  char- 
acter or  degrees  of  punishment  in  any  case 
whatever,   except  in  those  capital   cases   in 
which  the  statutes  authorize  them,  upon  con- 
viction, if  they  see  proper,  to  fix  the  penalty 
at  imprisonment  for  life  in  the  penitentiary; 
and  in  Buch  cases  they  should  not  be  charged 
Ann.  Cas.  19 17 A.— 48. 


touching  the  punishment  which  the  court 
may  inflict  if  the  accused  should  be  convicted 
of  any  constituent  offense  not  so  punishable." 

The  court  in  Bliss  v.  State,  117  Wis.  696, 
94  N.  W.  326,  while  not  deciding  whether  in- 
structing as  to  the  penalties  for  the  various 
degrees  of  homicide  constituted  reversible 
error  condemned  the  practice,  saying:  **We 
certainly  cannot  approve  this  practice.  Under 
our  criminal  laws  the  jury's  sole  duty  is  to 
decide  the  fact  of  guilt,  and  it  is  the  sole 
province  of  the  court  to  determine  the  pun- 
ishment within  the  limits  prescribed  by  the 
statute.  The  communication  to  the  jury  of 
the  penalties  could  therefore  serve  no  useful 
purpose  in  their  deliberations,  but  would 
rather  tend  to  pave  the  way  for  a  compro- 
mise verdict.  It  is  a  practice  which  should 
not  be  followed."  The  position  was  taken  in 
State  V.  Yourex,  30  Wash.  611,  71  Pac.  203, 
that  it  was  not  error  for  the  court  to  in- 
struct as  to  the  penalties  for  the  different 
degrees  of  homicide,  the  court  expressing  its 
views  as  follows:  "Under  ordinary  circum- 
stances, either  as  a  part  of  his  general 
charge,  or  incidentally  in  the  progress  of  the 
trial,  we  are  satisfied  that  it  is  not  error  for 
the  court  to  inform  the  jury  what  the  statu- 
tory penalty  is  for  the  offense  of  which  the 
defendant  stands  accused.  To  hold  it  error 
is  to  hold  that  knowledge  of  the  penalty  for 
the  offense  of  which  a  defendant  stands  ac- 
cused on  the  part  of  a  person  called  to  sit  as 
a  juror  on  the  trial  of  such  defendant  is  a 
disqualification  to  sit  as  a  juror  on  that  case, 
and  a  ground  of  challenge  for  cause.  Such 
is  not  the  rule.  These  penalties  are  fixed  by 
legislative  enactments,  are  a  part  of  the  pub- 
lic statutes  of  the  state,  which  every  citizen, 
whether  liable  to  jury  service  or  not,  has 
the  right  to  examine  and  inform  himself  up- 
on. Nor  is  such  knowledge  made  a  disquali- 
fication for  jury  service  by  statute.  Certain- 
ly, it  is  too  much  to  say  that  information 
which  one  may  acquire  from  the  public  stat- 
utes, and  which  is  not  made  a  disqualification 
by  positive  law,  becomes  a  disqualification 
when  obtained  on  a  trial  in  a  court  of  justice. 
It  may  be  .  .  .  that  it  is  discretionary 
with  the  trial  court  whether  it  will  give  this 
information  to  the  jury  or  not;  .  .  .  but 
it  must  be  an  extreme  case  which  would  re- 
quire a  reversal  because  such  information 
was  given." 

Merely  reading  to  the  jury  in  addition  to 
the  statutory  provisions  defining  the  crime 
the  penalties  as  also  specified  therein  has 
been  held  not  to  constitute  error.  People  v. 
Henderson,  28  Cal.  466;  State  v.  Wilson,  167 
la.  698,  141  N.  W.  337. 
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JOWETT 

V. 

WALLACE. 

Maine  Supreme  Judicial  Court — December 

3,  1914. 

112  Me.  389;  92  Atl,  321. 


Criminal  ConTcrsation  —  Proof  Requi- 
site to  ReeoTery. 

In  an  action  for  criminal  conversation, 
plaintiff  must  prove  a  legal  marriage  in  fact, 
and  carnal  intercourse  between  his  wife  and 
defendant. 

Marriage  —  How  Proved. 

In  actions  for  criminal  conversation,  the 
production  of  record  proof  of  the  marriage 
from  the  proper  public  records,  with  proof 
of  the  identity  of  the  parties,  is  sufficient 
prima  facie  proof  of  the  authority  of  the 
person  officiating  to  solemnize  marriages; 
since,  while  the  marriage  must  be  strictly 
proved,  the  record  affords  presumptive  evi- 
dence of  regularity  and  authority. 

[See  note  at  end  of  this  case.] 

Same. 

To  support  an  action  for  criminal  conversa- 
tion, there  must  be  proof  of  a  marriage  cere- 
mony performed  by  a  person  authorized  by 
law  to  solemnize  marriages. 

[See  note  at  end  of  this  case.] 

Marriage    —    Proof    —    Testimony    of 
Sponse. 

In  an  action  for  criminal  conversation,  the 
husband  was  a  competent  witness  as  to  the 
performance  of  a  marriage  ceremony. 

[See  Ann.  Caa.   1915B  713.] 

Presnmptions  —  Law  of  Sister  State. 

In  the  absence  of  proof  to  the  contrary,  the 
law  of  another  state  or  country  is  presumed 
to  be  like  the  common  law  of  the  forum,  but 
it  is  not  presumed  to  be  like  the  statutory 
law. 

Criminal     Conversation     —     Riglit     to 
Pnnitive  Damages. 

In  actions  for  criminal  conversation,  the 
jury,  in  their  discretion,  may  award  punitive 
or  exemplary  damages. 

[See  Ann.  Cas.  1916C  762.] 

Damages  Not  EsEoessive. 

In  an  action  for  criminal  conversation,  a 
verdict  for  $3,500  did  not  show  an  abuse  of 
the  jury's  discretion  a43  to  awarding  punitive 
or  exemplary  damages. 

[See   Ann.    Cas.    1012A   050.] 

Action  for  criminal  conversation.  Fred 
Jowett,  plaintiff,  and  Orin  F.  Wallace,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
moves  for  new  trial.  The  facts  are  stated  in 
the  opinion.    Motion  overbuled. 

E,  P,  Spinney  and  H.  H.  Vamey  for  plain- 
tiff. 

Cleaves,  Waterhouse  d  Emery  and  L.  B. 
Lousier  for  defenduit. 


[389]  Savage,  C.  J. — Case  for  criminal 
conversation.  The  verdict  was  for  the  plain- 
tiff, and  the  case  comes  up  on  a  motion  for 
a  new  trial,  alleging  the  usual  grounds. 

The  burden  was  on  the  plaintiff  to  prove 
two  things,  namely,  a  legal  marriage  in  fact, 
and  carnal  intercourse,  which  is  the  gist  of 
the  action,  between  his  wife  and  the  defend- 
ant. If  he  failed  in  either  point  he  cannot 
maintain  the  action. 

[390]  In  actions  for  criminal  conversation, 
as  in  prosecutions  for  bigamy  and  adultery, 
marriage  between  the  plaintiff  and  his  wife 
must  be  strictly  proved.  Snowman  v.  Mason, 
98  Me.  490,  59  Atl.  1019;  Damon's  Case,  ti 
Greenl.  (Me.)  148;  State  y.  Hodgskins,  19 
Me.  155,  36  Am.  Dec.  742;  Pratt  v.  Pierce, 
36  Me.  448,  58  Am.  Dec.  758;  Fornshill  v. 
Murray,  1  Bland  (Md.)  479,  18  Am.  Doc. 
344;  Morris  v.  Miller,  4  Burr.  (Eng.)  2057; 
Birt  v.  Barlow,  1  Dougl.  (Eng.)  171;  Cath- 
erwood  v.  Caslon,  13  M.  &  W.  (Eng.)  261;  2 
Greenl.  Ev.,  Sec.  461;  21  Cyc,  1630.  That 
is,  there  must  have  been  a  marriage  cere- 
mony performed  by  some  person  authorized 
by  law  to  solemnize  marriages.  In  this  case 
tliere  was  a  marriage  ceremony  performed  at 
Rochester,  New  Hampshire.  The  plaintiff  so 
testifies,  and  he  is  a  competent  witness  for 
that  purpose.  State  v.  Marvin,  35  N.  H.  22. 
His  testimony  identified  the  parties.  He  also 
introduced  copy  of  the  record  of  marriage 
in  the  records  of  the  city  of  Rochester.  In 
his  testimony  he  speaks  of  the  officiating 
person  as  a  '^minister."  In  the  record  of  the 
marriage  the  person  officiating  is  styled  a 
"clergyman."  But  no  proof  of  his  authority 
to  solemnize  marriages  is  shown,  unless  it  is 
to  be  presumed. 

Just  how  far  it  is  necessary  to  go  in  cases 
of  criminal  conversation,  bigamy  and  adult- 
ery, in  proving,  prima  facie,  a  valid  marriage 
in  fact,  the  authorities  are  not  entirely  agreed. 
The  defendant  here  contends  that  inasmuch 
as  only  such  ministers  of  the  gospel  as  are 
commissioned  for  that  purpose  by  the  gover- 
nor can  legally  solemnize  marriages  in  this 
State,  it  is  to  be  presumed  that  the  law  of 
New  Hampshire  is  the  same,  and  that  the 
plaintiff  should  have  been  required  to  prove 
that  the  minister  who  solemnized  the  mar- 
riage in  this  case  was  commissioned  in  like 
manner.  But  the  presumption  is  not  as 
claimed  by  counsel. 

In  the  absence  of  proof  to  the  contrary,  the 
law  of  another  State  or  country  is  presumed 
to  be  like  our  common  law,  but  it  is  not  pre- 
sumed to  be  like  our  statute.  Carpenter  y. 
Grand  Trunk  R.  Co.,  72  Me.  388,  39  Am. 
Rep.  340.  There  is  no  presumption  that  the 
statute  law  of  New  Hampshire  is  like  our 
statute. 

But  as  we  regard  it,  the  rule  as  to  proof 
of  marriage  in  cases  like  this  was  settled  in 
this  State  in  Damon's  Case,  6  Greenl.  (Me.) 
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148.  Tills  was  a  prosecution  for  bigamy. 
The  first  marriage  was  proved  by  a  witness 
who  testified  that  he  was  present  at  the 
ceremony,  and  that  the  marriage  was  solem- 
nized by  a  clergyman  who  had  been  a  8*»ttled 
minister  in  the  town  for  forty  years.  The 
second  or  bigamous  [391]  marriage  was 
proved  by  a  witness  who  was  present.  The 
ceremony  was  performed  by  a  justice  of  the 
peace.  But  no  evidence  of  his  authority  was 
produced,  except  a  copy  of  his  certificate  of 
marriage  recorded  in  the  town  records  and 
certified  by  the  town  clerk.  It  will  be  noticed 
that  the  evidence  of  the  second  marriage  was 
in  all  respects  like  that  in  this  case,  except 
that  in  one  the  officiating  person  was  a 
justice  of  the  peace,  in  the  other  a  minister. 
The  Court  held  that  both  marriages  were 
sufficiently  proved,  prima  facie. 

The  Court  said: — "There  must  be  evidence 
of  a  marriage  in  fact  by  a  person  legally 
authorized,  and  between  parties  legally  com- 
petent to  contract.  Proof  of  such  a  mar- 
riage may  be  made  by  an  official  copy  of  the 
record,  accompanied  by  such  evidence  as  will 
satisfy  the  jury  of  the  identity  of  the  parties, 
or  by  the  testimony  of  one  who  was  present 
at  the  ceremony.  But  it  is  not  iiecesaary 
that  the  special  or  official  character  of  the 
person  by  whom  the  rite  was  solemnized 
should  be  proved  by  record  evidence  of  his 
ordination  or  appointment."  Dane's  Abr. 
Chap.  45,  Art.  3,  Sec.  4.  The  Court  quoted 
and  adopted  the  following  language  from 
Dane*s  Abridgment  as  a  correct  statement 
of  the  law: — "If  it  appears  there  has  been 
a  marriage  in  fact,  either  by  town  or  parish 
certificates,  or  by  a  witness  present,  that  saw 
the  parties  stand  up,  and  go  through  ihe 
usual  ceremonies  of  marriage,  directed  by 
one  who  usually  or  appeared  usually  to 
marry  persons,  tie  court  will  presume  it  is 
a  legal  marriage  till  the  contrary  is  proved." 
Ibid.,  Sec.  18.  Wedgwood's  Case,  8  Greenl. 
(Me.)  75,  supports  this  doctrine,  although  in 
that  case  the  record  was  held  insufficient 
proof,  because  of  want  of  identification  of 
the  parties. 

The  defendant  relies  strongly  on  the  case 
of  State  v.  Hodgskins,  19  Me.  155,  36  Am. 
Dec.  742.  That  case  was  a  prosecution  for 
adultery.  The  marriage  was  attempted  to 
be  proved  by  a  witness  who  saw  the  cere- 
mony, but  could  not  tell  by  whom  it  was  per- 
formed, nor  give  any  description  of  the 
person  performing  it,  whereby  his  official  char- 
acter could  be  indicated.  There  was  no  public 
record  of  the  marriage  in  evidence.  The 
Court  said  that  it  is  not  enough  to  show  that 
a  ceremony  was  performed,  and  that  cohabi- 
tation for  a  long  time  followed,  without  show- 
ing that  the  person  who  performed  the 
ceremony  was  clothed  with  the  requisite  au- 
thority. The  Court  did  not  overlook  Damon's 
Case.     It  cited  it,  and  left  it  unmodified. 


[392]  There  is  no  inconsistency  between 
State  V.  Hodgskins  and  Damon's  Case.  The 
former  states  what  must  be  proved,  and  the 
latter  how  it  may  be  proved.  The  latter  case 
decided  in  efiTect  that  the  production  of  the 
record  proof  of  marriage,  from  the  proper 
public  records,  with  proof  of  the  indentity 
of  the  parties  was  sufficient,  prima  facie, 
with  respect  to  the  authority  of  the  officiat- 
ing person,  and  that  the  marriage  would 
then  be  presumed  to  be  legal  until  the  con- 
trary appeared.  The  record  affords  pre- 
sumptive evidence  of  regularity  and  author- 
ity. No  other  question  of  law  has  been 
argued. 

We  have  carefully  examined  and  weighed 
the  evidence,  and  are  of  opinion  that  a  ver- 
dict against  the  defendant  was  warranted  by 
it.  The  verdict  for  $3500,  considered  as 
actual  damages,  may  be  too  large.  But  the 
jury  had  the  right  in  their  discretion  to 
award  punitive  or  exemplary  damages,  and 
we  cannot  say  that  they  abused  their  discre- 
tion. 

Motion   overruled. 


NOTE. 

Proof  of  Marriage  in  Action  for  Crim- 
inal Conversation. 

In  Stark  v.  Johnson,  43  Colo.  243,  16  Ann. 
Cas.  868,  it  was  held  that  in  an  action  for 
criminal  conversation  it  waa  necessary  to 
prove  by  direct  testimony  that  there  had 
been  an  actual  marriage  between  the  plaintiff 
and  his  spouse.  The  recent  decisions  sup- 
port that  doctrine.  Zdrahal  v.  Shatney,  22 
Manitoba  521;  Vollmer  v.  Stregge,  27  X.  D. 
579,  147  N.  W.  797;  Frederick  v.  Morse,  88 
Vt.  126,  92  Atl.  16.  And  see  the  reported 
case.  By  an  actual  marriage  is  meant  that 
there  must  have  been  a  marriage  ceremony 
performed  by  an  official  of  adequate  powers. 
Frederick  v.  Morse,  supra.  And  see  the  re- 
ported case. 

It  is  not,  however,  necessary  that  record 
evidence  should  be  adduced.  In  Zdrahal  v. 
Shatney,  22  Manitoba  521,  the  plaintiff 
claimed  to  have  been  married  to  his  alleged 
wife  in  Hungary.  The  plaintiff  testified  to 
the  effect  that  he  had  been  married  accord- 
ing to  the  law  of  Hungary  and  the  rites  of 
the  Roman  Catholic  Church.  A  document  in 
the  Hungarian  language  purporting  to  be  a 
marriage  certificate  was  also  offered;  and 
letters  of  the  defendant  stating  that  the 
woman  was  the  plaintiff's  wife  were  intro- 
duced. The  defendant  moved  for  a  nonsuit 
on  the  ground  that  the  marriage  was  not 
sufficiently  proved.  Tlie  motion  was  denied, 
and  the  plaintiff  recovered.  On  appeal  the 
court  was  evenly  divided,  and  the  ruling  of 
the  lower  court  was  affirmed.  In  Vollmer 
V.  Strege,  27  N.  D.  679,  147  N.  W.  797,  the 
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court  recognized  the  principle  that  an  actual 
marriage  must  be  proved  and  that  the  evi- 
dence thereof  must  be  direct  and  not  merely 
by  cohabitation.  But  both  the  plaintiff  and 
his  wife  having  testified  to  their  marriage, 
and  the  defendant  and  his  wife  having  testi- 
fied that  the  plaintiff  and  his  wife  had  been 
living  together  as  their  neighbors,  it  was 
held  that  the  marriage  was  sufficiently 
proved.  The  court  said:  "Appellant's  first 
contention  is  that  the  evidence  entirely  fails 
to  show  that  Marie  Vollmer,  at  the  time  of 
the  acts  complained  of,  was  the  wife  of  the 
plaintiff,  and  that  there  is  no  evidence  that 
they  were  ever  legally  married.  Counsel  for 
appellant  states  his  contention  as  follows: 
'It  is  the  contention  of  appellant,  in  an  action 
of  criminal  conversation,  that  the  marriage 
between  the  plaintiff  and  his  wife  must  be 
proved  by  direct  evidence,  not  by  circum- 
stantial evidence,  and  an  actual  marriage 
must  be  proven,  and  not  a  marriage  by  co- 
habitation and  reputation.'  And  in  support 
thereof  he  cites  numerous  authorities.  We 
have  examined  these  authorities,  and  they 
no  doubt  support  appellant's  contention  under 
the  common-law  rule  that  marriage  must  be 
proved  by  direct  evidence,  in  other  words, 
an  actual  marriage  must  be  proved,  and  that 
merely  proof  of  cohabitation,  reputation,  or 
other  circumstances  from  which  it  may  be 
inferred  only,  do  not  amount  to  evidence  of 
an  actual  marriage.  But  we  think  counsel's 
assumption  that  the  proof  in  the  case  at  bar 
does  not  constitute  direct  evidence  of  an 
actual  marriage  is  unwarranted.  Both 
plaintiff  and  his  wife  testified  to  the  fact  of 
their  marriage.  ...  In  addition  to  this 
the  defendant  and  his  wife  both  went  on  the 
stand,  and  testified  to  the  fact  that  plaintiff 
and  his  wife  and  tlieir  children  had  been  liv- 
ing as  their  neighbors  for  the  past  nine 
years.  By  the  great  weight  of  authority 
such  testimony  fcras  competent  and  amply 
sufficient  to  prove  the  fact  of  the  marriage 
of  plaintiff  to  Marie  Vollmer." 

In  Frederick  v.  Morse,  88  Vt.  126,  92  Atl. 
16,  the  plaintiff  offered,  as  proof  of  her  mar- 
riage to  her  alleged  husband,  her  own  testi- 
mony to  the  performance  of  a  marriage  cere- 
mony and  subsequent  cohabitation.  The 
ceremony  was  performed  by  a  justice  of 
the  peace  in  New  York.  The  plaintiff  offered 
the  justice's  cousin  as  a  witness  to  prove  the 
justice's  official  character  and  his  authority 
to  perform  a  marriage  ceremony.  It  was 
held  that  the  evidence  was  incompetent  be- 
cause it  was  necessary  to  introduce  the  stat- 
utes giving  the  justice  such  a  power.  The 
court  said :  "Reputation  and  cohabitation  are 
not  competent  proof  of  a  marriage  in  actions 
for  criminal  conversation;  .  .  .  and  that 
a  marriage  certificate,  however  complete  and 
formal,   does  not  prove  itself.     .     .     .    But 


the  plaintiff's  testimony  to  the  performance 
of  a  marriage  ceremony  and  subsequent  co- 
habitation was  admissible  in  connection  with 
the  production  of  a  marriage  certificate  with 
proof  of  the  official  signature,  if  there  was 
competent  evidence  of  the  authority  of  the 
person  signing.  .  .  .  Evidence  that  one 
is  reputed  to  be  and  has  acted  as  a  justice 
of  the  peace  is  prima  facie  proof  that  he  was 
regularly  appointed  to  that  office.  So  tlie 
question  of  proof  turns  the  competency  of 
the  evidence  received  to  show  that  justices 
of  the  peace  in  New  York  have  authority  to 
celebrate  marriages.  It  was  said  in  State  v. 
Rood,  32  Vt.  396,  where  the  validity  of  a 
New  York  marriage  was  in  question,  that  it 
was  not  necessary  that  the  law  be  proved  if  it 
was  known  to  tiie  court  at  the  trial,  or  if 
it  was  known  to  the  supreme  court  to  be  as 
decided  on  the  trial.  Tliis  pronouncement 
was  repudiated  in  State  v.  Horn,  43  Vt.  20. 
.  .  .  The  court  said:  *The  laws  of  other 
states,  when  material  to  the  merits  of  a  case, 
cannot  be  established  except  by  legal  evi- 
dence, and  if  statute  laws,  they  must  be 
proved  by  the  production  of  the  statute.' " 


OIiEVEUIlND,  CINCINNATI,  CHICAGO 
AND  ST.  LOUIS  RAILWAY  COM- 
PANY ET  AL. 

V. 


Indiana  Supreme  Court — June  9,  1914. 


182  Ind.  280;  10&  N,  E,  570. 


Master  and  Serrant  —  Prohibition  of 
Assignment  of  Wages  ^-  Scope  of 
Statnte. 

Acts  1909,  c.  34,  §  4,  prohibiting  the  as- 
signment of  wages  by  a  married  man,  who 
is  the  head  of  a  family,  without  the  written 
consent  of  his  wife  duly  acknowledged  al- 
though to  be  strictly  construed  as  a  statute 
in  derogation  of  the  common  law,  is  not 
limited  to  assignments  to  wage  brokers,  to 
which  class  alone  sections  2  and  3  of  the 
same  act  apply,  since  the  intention  of  the 
legislature  to  extend  it  to  all  assignments 
is  so  manifest  from  the  language  that  there 
is  no  room  for  construction. 

Validity  of  Prohibition. 

Acts  1909,  c.  34,  §  4,  prohibiting  the  as- 
signment of  wages  by  a  married  man  with- 
out his  wife's  consent,  which  was  intended 
to  protect  the  earnings  of  a  married  man  so 
as  to  enable  him  to  perform  his  legal  duty 
to  support  his  family,  is  a  valid  exercise  of 
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tlie  police  power,  and  does  not  deprive  a  per- 
son of  his  property  without  due  process  of 
law,  notwithstanding,  however,  that  it  ap- 
plies to  wages  already  earned,  as  well  as  to 
wages  to  be  earned  in  the  future. 
[See  note  at  end  of  this  case.] 


Acts  1909,  c.  34,  §  4,  prohibiting  assign- 
ments of  wages  by  a  married  man  without 
liis  wife's  consent,  is  not  invalid  as  a  regtda- 
tion  of  interstate  commerce  when  applied 
to  an  assignment,  by  an  employee  of  an 
interstate  railroad,  of  part  of  his  wages  for 
the  purchase  of  a  watch,  which  he  was  re- 
quired by  the  company's  regulations  to  carry. 

[See  note  at  end  of  this  oase.] 

Appeal  from  Superior  Court,  Marion 
county:     Obbison,  Judge. 

Action  by  Hugh  Burton  Marshall,  plaintiff, 
against  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway  Company  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Frwnk  L.  Littleton,  Gharlee  P.  Stewart  and 
Bailey  d  Young  for  appellants. 

Henry  W.  Bullock  and  Louie  Herhat  for 
appellee. 

[281]  MoBBis,  J. — ^The  evidence  in  this 
cause  shows  that  on  September  16,  1912,  ap- 
pellee was  employed  by  appellant  railway 
company  as  &  locomotive  fireman.  The  con- 
tract of  employment  was  oral,  with  no  fixed 
period  of  continuance.  Appellee  was  dis- 
charged on  October  16,  1912,  and,  in  the 
meantime,  had  worked  during  nearly  all  of 
the  intervening  period,  as  fireman  on  a 
switching  engine  in  the  railway  company's 
yards  at  Indianapolis.  During  the  remainder 
of  the  [282]  time  he  acted  as  fireman  on 
locomotives  employed  in  interstate  commerce. 
On  October  8,  1912,  appellee  purchased  a 
watch  of  appellants  Charles  W.  and  Stella  C. 
iScanlin,  partners  conducting  a  retail  jewelry 
business  in  Indianapolis,  under  the  name  of 
Capitol  City  Jewelry  Store,  and,  at  the  time 
executed  the  following  written  instrument: 

"City  Indianapolis,  Date  Oct.  8,  1912.  Mr. 
M.  A.  Seville,  Superintendent  of  Master  Me- 
chanics. For  value  received,  I  have  this  day 
signed  watch  order  for  $38.00,  'in  favor  of 
Capitol  City  Jewelry  Store,  or  order,  for  de- 
duction from  wages  due  and  to  become  due 
me  as  follows: 


From  Month  of  Oct.  wages  $8.00 

Nov.  wagos  8.00 

Dec.   wages  8.00 

Jan.  wages  7.00 

Feb.  wages  7.00 

'*In  case  I  leave  your  employ  voluntarily, 
lay  off,  am  discharged,  or  any  doubt  arises 


it 

« 


(( 


(( 


tt 


tt 


tt 


tt 


tt 


about  my  being  retained  in  service,  I  au- 
thorize you  to  deduct  the  sum  of  all  unpaid 
installments  from  any  balance  of  money  due 
me.     (Signed)  Hugh  Burton  Marshall.' 


» 


A  duplicate  of  the  above  was  delivered  to 
appellant  railway  company  on  October  10, 
1912.  When  appellee  waa  discharged,  he 
went  to  the  jewelry  store,  and  offered  to 
return  the  watch,  and  pay  $8  in  full  settle- 
ment of  the  contract.  The  offer  was  refused. 
When  discharged  he  had  earned,  in  October, 
the  sum  of  $42.75.  Of  this  sum  $22.70  was 
earned  previous  to  October  9.  He  made  a 
demand  on  appellant  railway  company  for 
the  $42.75,  which  the  latter  refused,  because 
of  the  watch  order.  The  company  thereupon 
tendered  appellee  $4.76,  in  full  payment  of 
its  liability  to  him.    The  tender  was  refused. 

Appellee  was  a  married  man,  living  with 
his  wife.'  The  latter  never  consented,  in 
writing,  to  the  attempted  assignment  of  ap- 
pellee's wages.  When  appellee  waa  employed 
he  was  given  a  book  of  rules,  which  contained 
the  following:  "Watches  that  have  been  ex- 
amined and  certified  to  by  a  [283]  designated 
inspector  must  be  used  by  conductors,  en- 
ginemen,  yard-conductors,  yard-enginemen 
and  other  employees  required  by  special  in- 
structions." It  does  not  appear  that  appellee 
received  any  special  instructions,  from  the 
oompany,  relating  to  a  watch,  or  that  the 
matter  of  carrying  a  watch  was  moitioned 
in  any  conversation  between  appellee  and  any 
officer  of  the  railway  company.  Whether  ap- 
pellee had  a  watch  previous  to  October  8, 
1912,  is  not  disclosed  by  the  evidence.  Ap- 
pellants Scanlin  and  Scanlin  were  designated 
by  the  railway  company  as  inspectors  of 
watches  carried  by  its  employees.  They  were 
in  no  wise  engaged  in  loaning  money,  directly 
or  indirectly,  to  employees,  or  wage  earners, 
but,  in  connection  with  their  retail  jewelry 
business,  they  frequently  sold,  inspected  and 
certified  watches  to  appellant  railway  com- 
pany's employees,  under  wage  assignment  con- 
tracts similar  to  this  one.  Appellee,  in  this  ac- 
tion sued  the  railway  company  for  the  $42.75 
wages,  and  the  Scanlins  for  a  cancellation 
of  the  wage  assignment  contract.  There  was 
a  finding  and  judgment  for  appellee  against 
appellants.  Separate  motions  for  a  new 
trial,  challenging  the  sufllciency  of  the  evi- 
dence, were  overruled,  and  each  appellant 
separately  assigns  errors  here.  The  same 
questions  are  presented  by  the  rulings  on 
demurrers  to  pleadings,  and  the  alleged  in- 
sufficiency of  the  evidence  to  support  the 
court's  findings,  and  consequently  they  are 
considered  together. 

Appellee,  in  commencing  this  action  relied 
on  §  4,  of  an  act  relating  to  the  assignment 
of  wages,  approved  February  27,  1909  (Acts 
1909,  p.  76,  §  7999,  Bums  1914),  and  read- 
ing as  follows:     "Sec.  4.    No  assignment  of 
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his  wages  or  salary  by  a  married  man,  who 
shall  be  the  head  of  a  family  residing  in  this 
State,  shall  be  valid  or  enforceable  without 
the  consent  of  his  wife,  evidenced  by  her  sig- 
nature to  said  assignment  executed  and  ac- 
knowledged before  a  notary  public  or  other 
officer  empowered  to  take  acknowledgments 
of  conveyances,  and  no  wage  broker  or  person 
connected  with  him  directly  or  indirectly 
shall  be  [284]  authorized  to  take  any  such 
acknowledgments."  Appellants  contend  that 
the  provisions  of  said  act  of  1909  apply  only 
to  wage  brokers — a  class  to  which  appellant 
partnership  does  not  belong.  While  the  pro- 
visions of  §§  2  and  3  of  the  act  (Acts  1909, 
p.  76,  §§  7997,  7998  Burns  1914),  are  so 
limited,  we  are  of  the  opinion  that  §  4,  supra, 
clearly  manifests  an  intent  to  prohibit  as- 
signments of  wages,  whether  earned  or  to  be 
earned,  by  a  married  man  who  is  a  resident 
householder  of  this  State,  to  any  person,  re- 
gardless of  occupation.  While  statutes  of 
this  character  are  subject  to  the  rule  of  strict 
construction,  because  in  derogation  of  com- 
mon-law rights,  such  rule  can  have  no  ap- 
plication, where,  as  here,  the  legislative  in- 
tent is  free  from  doubt.  Where  the  language 
of  a  statutory  provision  is  plain,  there  is 
no  room  for  construction.  Cheney  v.  State 
(3905)  165  Ind.  121,  125,  74  N.  E.  892,  and 
authorities  cited. 

Appellants  urge  the  invalidity  of  §  4,  su- 
pra, of  the  act  because  in  conflict  with  §  1, 
Art.  1,  of  our  State  Constitution  and  the 
provisions  of  the  14th  amendment  of  the  Fed- 
eral Constitution  which  deny  to  the  states 
the  power  to  deprive  a  person  of  property 
without  due  process  of  law.  They  cite  Re- 
public Iron,  etc.  Co.  v.  State  (1903),  160 
Ind.  379,  66  N.  E.  1005,  62  L.R.A.  136,  and 
Massle  v.  Cessna  (1909)  239  111.  352,  88 
N.  E.  152,  130  Am.  St.  Rep.  234,  28  L.R.A. 
(N.S.)  1108,  in  support  of  such  proposition. 
In  the  last  case  above  cited,  the  supreme 
court  of  Illinois  held  invalid  a  statute  that 
purported  to  prohibit,  except  under  certain 
conditions,  the  assignment  of  "wages  or  stU- 
ary."  The  ruling  was  grounded  on  the  theory 
that  the  police  power  of  the  state  did  not 
extend  to  the  restriction  of  the  freedom  of 
contract  in  relation  to  all  salaries;  that  the 
statute  applied  as  well  to  persons  earning 
salaries  of  $20,000  per  annum  as  to  those 
earning  wages  in  small  amounts,  and  that 
as  to  the  former  class  it  was  merely  arbi- 
trary and  without  any  reasonable  basis.  It 
is  fairly  inferable  [285]  from  the  opinion 
that  if  the  statute  had  applied  only  to  wages 
it  would  have  been  upheld  by  a  majority  of 
the  court.  It  is  evident  that  in  enacting 
§  4,  supra,  of  the  act  of  1909,  our  legislature 
was  controlled  by  the  same  purpose  which 
led  the  framers  of  our  Constitution  to  com- 
mand, by  §  22  of  our  bill  of  rights  (Art.  1, 


%  22,  CcMistitution),   that  liberal  exemption 
laws  be  enacted,  and  which  inspired  the  sub- 
sequent enactment  of  our  many  statutes  de- 
signed for  the  protection  of  <he  wives  and 
children  of  resident  householders.     The  Illi- 
nois statute,  in  its  scope  and  purpose,  differs 
so  greatly  from  our  act  of  3909,  as  to  make 
the   reasoning   in   the   opinion   in   Massie  v. 
Cessna,   supra,  inapplicable  to  the  question 
here  presented.    In  Republic  Iron,  etc.  Co.  v. 
State,  supra,  389,  the  action  was  in  the  name 
of  the  State  to  recover  wages  and  a  penalty 
under  the  provisions  of  §§   1  and  2  of  the 
act  of  February  28,  1899  (Acts  1899,  p.  193, 
§   7984  Burns  1914).     It  was  held  by  thU 
court   that   the    statutory    provisions   which 
attempted  to  take  from  "both  tlie  employer 
and  employee,   whether  in   the  shop,  in  the 
store,  or  on  the  farm,  all  power  to  contract 
for  labor,  except  upon  terms  of  weekly  pay- 
ment of  wages  in  cash,  is  an  unreasonable, 
and    therefore    an    unconstitutional    restric- 
tion."    The  legislation  was  held  an  unwar- 
ranted exercise  of  the  State's  police  power, 
and  in  conflict  with  §  1,  Art.  1,  of  the  State 
Constitution,  and  with  the  14th  amendment 
to  the  Federal  Constitution.    The  opinion  was 
not  based  on  the  theory  that  the  legislature 
was   powerless   to  regulate  the   payment  of 
wages.    On  the  contrary  it  is  expressly  stated 
that    such    power    exists    within    reasonable 
bounds.     The   difference   between   the   provi- 
sions of  the  act  of   1899  held  invalid,  and 
those  under  consideration  here  are  such  that 
we  are  of  the  opinion  that  the  decision  in 
Republic  Iron,  etc.  Co.  v.  State,  supra,  can 
throw   little,   if   any,   light  on   the   question 
here    considered.     The   opinion    in    Republic 
Iron,  etc.   Co.  v.   State,   supra,   was  handed 
down   at  the  November  term,   1902,  of   this 
court.     At  the  same  term  the  case  of  Inter- 
national Text-Book  Co.  v.  Weissinger  (1003  \ 
[286]  160  Ind.  349,  65  N.  E.  521,  65  L.R.A. 
599,  98  Am.  St.  Rep.  334,  was  decided,  hold- 
ing valid  §  4  of  the  act  of  February  28,  18{W> 
(Acts    1899,    p.    193,    §    7987    Burns    1914). 
which   prohibited   the   assignment   of  future 
wages  to  become  due  to  employees.     It  was 
held  that  while  the  act  applied  to  the  future 
earnings  of  those  who  are  not  householders, 
as  well  as  to  those  who  are  such,  that  it<« 
enactment  involved   nothing  more   than   the 
exercise   of   the   authorized   police   power   of 
the  State.     It  was  further  held  that  the  act 
was  similar,  in  its  nature,  to  those  humane 
rules  of  the  law  which  invalidate  agreements, 
before  judgment,  to  waive  the  benefit  of  ex- 
emption  laws.     In   1908,  the  legislature   of 
Massachusetts  enacted  a  law,  §  8  of  which 
provides  that  certain  assignments  of  wages 
to  be  earned  in  the  future  shall  be  void  when 
made  by  a  married  man  without  his  wife*s 
consent.     The  constitutionality  of  the  provi- 
sion  was  assailed    in  Mutual   Loan   Co.   t. 
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Martell  (1909)  200  Mass.  482,  86  N.  E.  916, 
128  Am.  St.  Rep.  446,  43  L.R.A.(N.S.)  746. 
The  act  was  held  valid.  On  appeal  to  the 
Supreme  Court  of  the  United  States  that 
court  held  that  the  act  was  not  in  conflict 
with  the  14th  amendment  to  the  Federal  Con- 
stitution, and  affirmed  the  ruling  of  the  su- 
preme judicial  court  of  Massachusetts.  Mu- 
tual Loan  Co.  v.  Martell  (1911)  222  U.  S. 
225,  32  S.  Ct.  74,  56  U.  S.  (L.  ed.)  175, 
Ann.  Cas.  1913B  529,  531,  note.  The  opinion 
was  delivered  by  Mr.  Justice  McKenna,  and 
contains  the  following  language:  "There 
must,  indeed,  be  a  certain  freedom  of  con- 
tract, and,  as  there  cannot  be  a  precise,  ver- 
bal expression  of  the  limitations  of  it,  argu- 
mentfl  against  any  particular  limitation  may 
have  plausible  strength,  and  yet  many  legal 
restrictions  have  been  and  must  be  put  upon 
such  freedom  in  adapting  human  laws  to 
human  conduct  and  necessities." 

Our  statute  is  different  from  the  Massa- 
chusetts act  in  that  it  covers  wages  already 
earned  as  well  as  future  earnings;  and  the 
wages  here  in  controversy  were  in  part  earned 
before  the  execution  of  the  assignment.  We 
perceive  no  [287]  reason  why  the  prohibiting 
statute  may  not  be  as  well  directed  against 
assignments  of  wages  already  earned  as 
against  future  earnings.  Otherwise  the  bene- 
ficent purpose  of  the  lawmaking  body  might 
be  thwarted  by  repeated  assignments  of 
wages,  executed  as  soon  as  the  wages  were 
earned  but  before  their  payment  may  become 
due.  The  law  makes  it  the  duty  of  a  mar- 
ried man  to  support  his  wife  and  infant 
children,  and  makes  it  a  felony  to  desert 
them  under  certain  conditions  (§  2635  Burns 
1914,  Acts  1913,  p.  956).  When  a  man  mar- 
ries, his  dominion  over  his  property  becomes 
subject  to  reasonable  regulations  and  restric- 
tions by  the  State,  and  this  dominion  may 
be  further  restricted  by  laws  enacted  subse- 
quent to  the  marriage.  Noel  v.  Ewing  ( 1857 ) 
9  Ind.  37;  Arnett  v.  Reade  (1911)  220 
U.  S.  311,  31  S.  Ct.  425,  55  U.  S.  (L.  ed.) 
477,  36  L.R.A.(N.S.)  1040.  The  provisions 
of  the  civil  law  relating  to  husband  and  wife, 
are  much  more  liberal  to  the  latter  than 
those  of  the  common  law.  During  the  last 
century  a  remarkable  contest  for  supremacy 
between  the  two  schemes  was  waged  in  the 
various  American  commonwealths.  The 
struggle  in  Indiana  commenced  long  before 
the  adoption  of  our  present  Constitution  in 
1851,  and  played  an  important  part  in  the 
debates  of  the  convention.  The  1S52  session 
of  the  General  Assembly  was  marked  by  the 
many  and  radical  changes  in  the  law  respect- 
ing the  duties  and  obligations  of  the  husband, 
and  these  and  subsequent  changes  have  re- 
sulted in  the  elimination  of  most  of  the  pro- 
visions of  the  common  law  which  cast  op- 
pressive burdens  on  the  wife,  and,  in  fact. 
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have  developed  a  scheme  more  liberal  to  her, 
in  many  respects,  than  that  of  the  civil  law. 
Unless  the  reason  of  mankind  has  been  at 
fault  and  history  has  failed  to  record  the 
truth,  the  familv  was  the  earliest  of  our 
social  institutions,  and  has  formed  the  basis 
of  human  progress  toward  a  more  perfect 
civilization.  The  promotion  of  the  welfare 
of  the  family  has  inspired  the  organization 
of  state  governments  and  guaranteed  their 
perpetuity,  and  is  concededly  a  proper  sub- 
ject for  the  exercise  [288]  of  the  police 
power  of  the  states.  Our  State  has  made 
liberal  provisions  for  the  education  of  its 
youth  in  the  common  schools,  and  for  the 
relief  of  the  destitute.  Improvident  debts 
of  the  head  of  the  family  constitute  an  im- 
portant factor  not  only  in  the  destitution 
and  illiteracy  of  the  State's  youth,  but  hin- 
ders the  normal  development  of  their  physi- 
cal, mental  and  moral  powers.  By  restrict- 
ing the  power  of  the  householder  to  pledge 
his  future  earnings  and  those  which  he  has 
not  yet  received,  the  tendency  to  heedless 
extravagance  is  measurably  curtailed,  and 
we  are  of  the  opinion  that  the  legislation 
here  in  controversy  is  well  within  the  limits 
of  the  State's  police  power,  and  offends  no 
provision  of  either  State  or  Federal  Consti- 
tution. 

It  is  further  contended  that  appellee  was 
engaged  in  interstate  commerce  and  that  the 
railway  company,  in  discharging  its  duties 
as  an  interstate  carrier  may  properly  re- 
quire of  all  its  employees  the  carrying  of  in- 
spected watches;  that  this  legislation  tendf« 
to  hinder  interstate  commerce  and  is  conse- 
quently invalid.  The  most  important  feature 
of  the  domestic  relations  law,  is  that  of  hus; 
band  and  wife.  The  law  of  that  relation^ 
is  exclusively  for  the  states,  no  power  there- 
over having  been  delegated  to  Congress  by 
the  Federal  Constitution.  Cooley,  Const. 
Lim.  (5th  ed.)  708.  It  is  quite  true,  that 
under  the  cover  of  the  police  power  the 
states  may  not  invade  the  sphere  of  national 
sovereignty  and  hinder  the  operation  of  the 
laws  of  Congress  enacted  in  pursuance  of  the 
granted  power  to  regulate  commerce,  between 
the  states,  but  we  perceive  in  this  legislation 
no  attempt  at  such  covert  invasion.  The  act 
in  question  is  not  subject  to  the  suggested 
infirmity. 

Finally  it  is  claimed  that  tlie  statutory 
provision  is  not,  when  fairly  construed,  ap- 
plicable to  the  present  situation,  and  the 
case  of  Van  Laningham  v.  Chicago,  etc.  R. 
Co.  (1914)  164  la.  161,  145  N.  W.  464,  is 
cited.  A  statute  of  Iowa,  declaring  invalid 
an  assignment  of  a  married  man's  wages, 
made  without  the  written  consent  of  his 
wife,  was  held  in  [289]  that  case  not  to  applr 
to  a  railway  employee  whose  employment  was 
conditioned  on  the  carrying  of  an  inspected 
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watch,  where  the  employee,  to  comply  with 
the  condition,  assigned  his  wages  to  procure 
the  timepiece.  It  is  stated  in  the  opinion 
that  the  watch  was  not  returned,  and  that 
the  right  of  the  employee  to  earn  wages  de- 
pended on  his  agreement  to  procure  and  carry 
a  watch  that  would  comply  with  the  com- 
pany's rules  of  inspection.  Whether  this 
court  might  approve  the  conclusion  reached 
in  that  case,  were  a  similar  situation  pre- 
sented, is  not  here  determined.  It  is  suflScient 
to  say  that  in  this  case  it  is  not  shown  that 
appellee's  right  to  earn  wages  depended  on 
the  procurement  of  a  watch,  nor  is  it  even 
shown  that  he  was  without  a  watch  capable 
of  meeting  the  test  required  by  the  company, 
when  he  made  the  purchase.  There  is  no 
error  in  the  record.  Judgment  aflSrmed. 
Rehearing  denied  October  13,  1914. 


NOTE. 

The  reported  case  holds  that  a  statute 
invalidating  an  assignment  of  wages  by  a 
married  man  unless  made  with  the  consent 
of  his  wife  does  not  operate  as  a  deprivation 
of  property  without  due  process  of  law,  and 
that  such  a  statute  though  applicable  to  the 
employees  of  interstate  carriers,  does  not 
infringe  on  the  commerce  power  of  Congress. 
The  cases  discussing  the  validity  of  a  statute 
making  assignments  of  unearned  wages  in- 
valid except  under  prescribed  conditions  are 
reviewed  in  the  note  to  Mutual  Loan  Co.  ▼. 
Martell,  Ann.  Cas.  1913B  529. 
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84  S.  J>ak.  169;  147  N.  W.  779, 


Sclioolfl  ^-  Reqnirins  Physical  Exami- 
nation of  Pnpils  —  Validity  of  Regu- 
lation. 

The  board  of  education  of  a  city  school  .dis- 
trict, as  a  condition  to  their  admission,  re- 
quired each  pupil  to  furnish  a  physical  report 
based  upon  a  physical  examination  by  a 
physician  furnished  by  the  board  or  at  the 
option  of  the  parents  by  a  physician  select- 
ed and  paid  by  them.  It  was  admitted  that 
the  regulation  was  adopted  and  enforced  for 
the  purpose  of  guarding  the  community  and 
pupils  against  the  spread  of  contagious  and 


infectious  diseases;  that  since  its  adoption 
and  enforcement  the  health  of  the  children 
had  greatly  improved,  and  no  epidemics  had 
broken  out  in  the  schools  causing  them  to 
close,  though  contagious  diseases  had  been 
epidemic  in  the  city,  and  in  former  years 
had  been  carried  into  the  schools;  that  the 
cleanliness  of  the  schools  and  freedom  from 
filthy  vermin  had  been  greatly  improved; 
that  physical  culture,  athletic  exercises,  and 
the  cultivation  of  vocal  talent  were  parts  of 
the  course  of  instruction;  that  such  regula- 
tion was  further  adopted  to  determine  wheth- 
er any  pupil  had  any  physical  defect,  so  that 
such  exercises  would  be  dangerous  to  his 
health,  or  any  defect  requiring  special  as- 
sistance or  attention  in  order  to  maintain 
the  pupil's  regular  position  in  his  classes, 
or  to  enable  him  to  hear,  see,  and  secure 
full  benefit  of  the  recitations.  It  is  held 
that,  conceding  that  such  regulation  was  a 
matter  of  government  or  legislation,  and 
related  to  the  health  of  the  pupils,  and 
though  the  legislature  has  delegate  certain 
police  powers  relating  to  health  to  the  board 
of  health  and  medical  examiners,  the  regu- 
lation was  valid,  since  municipal  or  quasi 
municipal  corporations  have  such  police  pow- 
ers as  are  necessary  in  the  performance  of 
the  particular  function  for  which  they  were 
created. 

[See  note  at  end  of  this  case.] 

Same. 

Such  regulation  was  not  invalid,  as  adding 
to  the  qualifications  for  admission  prescribed 
by  law,  since  no  pupil  would  be  excluded  from 
the  school  except  upon  his  own  volition,  or 
unless  the  physical  examination  showed  him 
to  be  suffering  from  some  disease  rendering 
him  a  menace  to  his  associates. 

[See  note  at  end  of  this  case.] 

Same. 

That  physical  culture,  athletics,  and  the 
cultivation  of  vocal  talent  are  not  required 
by  statute  to  be  taught  in  the  public  schools, 
does  not  render  such  regulation  invalid,  since 
there  is  nothing  in  the  statute  forbidding 
school  districts  to  provide  instruction  in 
branches  other  than  those  specified,  and  every 
child  attending  the  school  has  a  right  to 
share  the  benefits  of  such  instruction  so  far 
as  physically  and  mentally  able. 

[See  note  at  end  of  this  case.] 

Same. 

Such  regulation  was  not  invalid,  as  con- 
stituting such  a  violation  of  a  personal  right 
as  is  not  justified  by  the  end  sought,  since 
the  conventionalities  of  the  time  recognize 
the  absolute  propriety  of  submitting  to  an 
examination  by  a  physician;  especially  where 
it  was  not  shown  that  any  exposure  of  the 
person  or  manipulation  of  the  body  such  ts 
would  shock  the  sensibilities  of  the  most  re- 
fined person  would  be  required. 

[See  note  at  end  of  this  case.] 
Same. 

Such  rc<rulation  was  not  invalid,  on  the 
theory  that  the  physical  examination  raijiht 
cause  such  mental  suggestion  of  diseases  as 
might  result  in  disease;  it  not  appearing 
that  the  pupil  need  even  know  the  contents 
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of  the  report,   and   the   doctrine  of   mental      Eyes — ^R 
suggestion    not    being   an    accepted   doctrine 
recognized  by  the  courts. 

[See  note  at  end  of  this  case.] 

Same. 

Such  regulation  involved  no  question  of 
religious  liberty,  as  school  boards  in  making 
rules  for  the  control  of  the  public  schools 
should  not  base  them  upon  the  tenets  of  any 
particular  religious  sect. 

[See  note  at  end  of  this  case.] 


761 


Appeal  from  Circuit  Court,  Brown  county: 
McNuLTY,  Judge. 

Action  for  mandamus.  John  H.  Streich, 
plaintiff,  and  Board  of  Education  of  Inde- 
pendent School  District  of  City  of  Aberdeen 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.    Aftibmed. 

E,  O,  Rya/n  and  Qeo,  W.  CcLse  for  appellant. 
R.  F,  Williamson,  Charles  M.  Stevens  and 
Geo.  N.  Williamson  for  respondents. 

[172]  Whiting,  J.*-Thifl  is  an  appeal  from 
an  order  refusing  a  peremptory  writ  of  man- 
damus. The  sole  question  presented  is  the 
right  of  respondents  to  require,  of  the  chil- 
dren seeking  admission  into  the  schools  tmder 
their  charge  and  as  a  condition  to  their  ad- 
mission, the  furnishing  of  a  certain  report. 
For  several  years  there  has  been  in  force  in 
said  schools,  a  resolution  requiring  pupils, 
at  the  beginning  of  each  school  year,  to  ob- 
tain and  furnish  what  is  termed  a  "Physical 
Record  Card."  One  side  of  this  card  is  to 
be  filled  out  by  the  teacher,  the  other  by 
some  regular  licensed  physician.  It  is  op- 
tional with  the  pupil  and  parents  whether 
such  physician  be  of  their  own  selection  and 
the  examination  at  their  own  expense,  or 
such  examination  be  made  and  card  filled 
out  by  a  physician  furnished  by  respondent 
board  and  at  the  expense  of  the  school  dis- 
trict. The  side  of  the  card  to  be  filled  out 
by  the  teacher  is  in  words  as  follows 

"Phvsical  Record  Card — Abendeen  Public 
Schools,  S.  D. 

School Grade 

Date   

Name Age   

Parents*  Name   Residence 

Nationality 

No.  in  Family — Adults  ....  Children 

Weight    Height    Posture    

Activity — Physical    Mental    

Mouth    Breather     

Attendance   Behavior   

Delinquency  in  Studies   

Nasal  Voice   Offensive  Breath 

Ears — R    L    


Teacher.*' 
The  other  side  is  in  words  as  follows: 

^'History  of  Contagious  Diseases   

[173]   Heart    Lungs    

Throat,  Tonsils,  etc 

Skin  Diseases Spine 

Dental  Examination. 

Permanent  teeth  needing  attention — ^no 

Temporary  teeth  needing  attention — no 

(Diagram  of  Teeth) 

Teeth  or  roots  to  be  extracted 

Yes   No  

Do  the  teeth  need  cleaning  (by  dentist) 

Yes   No   

Has  the  child  any  abscesses  in  mouth 

Yes   No  

Has  the  child  irregular  teeth 

Yes   No  

Recommendations 

Results 


Medical  Examiner." 


Appellant  has  two  children  of  school  age 
entitled  to  the  privileges  of  the  schools  under 
respondents'  charge.  These  children  sought 
admission  into  such  schools  at  the  beginning 
of  the  current  school  year;  they  were  re- 
quested to  furnish  the  above  card  properly 
filled  out;  this  appellant  refused  to  permit; 
and  they  were  denied  admission. 

Upon  this  appeal,  the  right  and  propriety 
of  requiring  the  teacher's  report  is  conceded. 
Appellant's  contention  is  thus  stated  in  his 
brief : 

"It  is  the  contention  of  the  plaintiff,  that 
upon  the  facts  shown  by  the  record,  plaintiff 
had  a  right  to  have  his  children  admittod 
as  pupils  in  sdid  schools  without  their  sub- 
mitting to  such  or  any  physical  examination 
and  that  the  defendants  had  no  power  or 
authority,  under  the  laws  and  constitution 
of  South  Dakota,  to  require  that  plaintiff's 
children  submit  to  a  physical  examination 
as  a  condition  precedent  to  be  performed 
by  them  before  they  would  be  admitted  as 
pupils  in  said  schools,  and  that  defendants 
had  no  legal  authority  to  deny  them  ad- 
mission as  pupils  therein  because  they  failed 
to  present  such  card  and  refused  to  Rubmit 
to  such  physical  examination  by  a  licensed 
physician." 

Appellant  calls  attention  to  those  provi- 
sions of  our  constitution  imposing  upon  the 
legislature  the  duty  to  establish  and  main- 
tain a  general  and  uniform  system  of  public 
schools,  wherein  [174]  tuition  shall  be  with- 
out charge,  and  which  shall  be  equally  open 
to  all  and  free  from  sectarian  control;  he 
also  calls  attention  to  the  fact  that  the  stat- 
ute has  fixed  but  two  qualifications  for  admis* 
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sion  to  a  school — that  the  pupil  must  be  of 
school  age  and  must  reside  within  the  school 
district;  and  he  contends  that  there  is  no  law 
of  this  state  conferring  upon  teachers  or  school 
officers  any  power  or  authority  to  make  and 
enforce  any  additional  requirement  for  such 
admission.  He  contends  that,  "Matters  of 
government,  legislation  and  regulations  re- 
lating to  health  of  the  people  come  within 
the  police  powers  of  the  state  over  which  the 
legislature  alone  has  control;*'  that  "The  leg- 
islature .  .  .  has  conferred  such  power 
.  .  .  upon  a  Board  of  Health  and  Medical 
Examiners;"  that,  "The  legislature  has 
lodged  in  the  State  Board  of  Health  all  au- 
thority and  power  relating  to  health  and 
health  regulations  which  it  has  seen  fit  to 
delegate  to  any  controlling  body  or  board." 
Conceding  that  the  action  of  respondent 
board  in  requiring  the  "Physical  Record 
Card"  was  a  matter  of  government,  was  leg- 
islation, and  was  a  regulation  relating  to  the 
health  of  the  pupils — which  at  least  might 
be  one  of  the  incidents  to  or  results  flowing 
from  such  action  of  the  board — and  conced- 
ing that  the  police  power  of  the  state  has 
been  by  the  people  committed  to  the  con- 
trol of  the  legislature,  yet  it  does  not  follow 
that,  because  the  legislature  has  delegated 
certain  police  powers  to  some  specific  board, 
another  board  or  corporate  body  is  denied 
the  exercise  of  this  same  power  to  such  ex- 
tent as  may  be  necessary  to  carry  out  the 
purposes  for  which  such  board  or  body  was 
created;  certainly  no  such  claim  can  be 
made  in  a  case  where  such  board  or  body  was 
created  or  authorized  by  that  very  legisla- 
tive department  in  whom  all  police  power 
is  primarily  entrusted  by  the  people.  Re- 
spondents contend  that  there  is  conferred  up- 
on every  municipal  or  quasi-municipal  cor- 
poration, by  necessary  implication  based 
upon  the  law  of  necessity,  the  right  to  ex- 
ercise such  police  power  as  is  needful  for  the 
carrying  out  of  those  purposes  for  which 
such  corporation  or  quasi-corporation  has 
been  established.  It  is  therefore  conceded 
by  both  parties  that  the  power  sought  to  be 
(>xercised  by  respondents  belongs  to  what  is 
known  as  ''police  power;"  and  the  sole  ques- 
tion presented  is  the  authority  of  respond- 
ents to  invoke  and  exercise  this  particular 
[175]  power  under  the  circumstances  exist- 
ing at  the  time  of  its  exercise. 

It  is  clear  that  all  police  power  is  based 
upon  necessity  and  upon  the  inherent  right 
of  self-preservation  possessed  by  all  politi- 
cal bodies,  and  is  therefore  a  power  which 
has  been  recognized  and  exercised  from  the 
time  men  first  associated  together;  it  "is 
that  inherent  or  plenary  power  which  enables 
the  state  to  prohibit  all  things  hurtful  to 
the  comfort,  safety,  and  welfare  of  society, 
and  may  be   termed  the  law  of  overruling 


necessity."  (Chicago  v.  Gunning  System,  214 
111,  628,  73  N.  E.  1035,  70  L.R.A.  230,  2 
Ann.  Cas.  892) ;  it  "Is  the  name  given  to 
that  inherent  sovereignty  which  it  is  the 
right  and  duty  of  the  government  or  its 
agents  to  exercise  whenever  public  policy  in 
a  broad  sense  demands  for  the  benefit  of  so- 
ciety at  large,  regulations  to  guard  its  mor- 
als, safety,  health,  order,  or  to  insure  in 
any  respect  such  economic  conditions  as  our 
advancing  civilization  of  a  highly  complex 
character  requires."  (8  Cyc.  863.)  While 
it  is  possible  to  clearly  define  the  nature  of 
this  power,  and,  in  a  general  way,  to  point 
out  the  scope  and  extent  thereof,  yet  it  would 
be  utterly  impracticable — and  in  fact  incon- 
sistent with  that  very  law  of  necessity  upon 
which  police  power  rests — for  the  law  mak- 
ing power,  except  in  rare  cases,  to  undertake 
to  restrict,  wltliin  fixed  bounds,  the  exercise 
of  this  power  by  the  several  political  agencies 
through  which  the  various  functions  of  gov- 
ernment are  to  be  performed.  This  becomes 
very  apparent  when  one  contemplates  the  new 
and  ever-hanging  social,  economic,  and  po- 
litical conditions  resultant  from  the  physi- 
cal, intellectual  and  moral  evolution  of  the 
human  race,  which,  as  well  as  the  peculiar 
conditions  existent  in  a  particular  locality, 
may,  from  very  necessity,  call  for  continual 
changes  in  the  exercise  of  this  power.  What 
was  a  reasonable  exercise  thereof  in  the  davs 
of  our  fathers,  may  to-day  seem  so  utterlv 
unreasonable  as  to  make  it  difficult  for  us  to 
comprehend  the  existence  of  conditions  that 
would  justify  same;  what  would  by  our  fa- 
thers have  been  rejected  a«  unthinkable,  is  to- 
day accepted  as  the  most  proper  and  reason- 
able exercise  thereof;  and  what  would  be  a 
proper  exercise  thereof  under  conditions  ex- 
isting in  one  place  would,  at  the  very  same 
time,  be  improper  under  the  conditions  exist- 
ing in  another  place.  There  is  nothing  known 
to  the  law  [176]  that  keeps  more  in  step  with 
human  progress  thail  does  the  exercise  of 
this  power;  but,  while  this  fact  is  evidenced 
to  a  certain  degree  by  current  legislative  en- 
actments, yet  for  the  reasons  above  stated, 
it  is  upon  the  courts  that  the  people  mainly 
rely  for  such  recognition  of  changing  condi- 
tions and  such  careful  supervision  over  the 
exercise  of  this  far-reaching  and  all-import- 
ant power  as  will  properly  guard  the  rights 
both  of  the  individual  and  of  the  public.  To 
the  legislature  is  given  the  power  to  create 
and  to  authorize  the  creation  of  municipal 
and  quasi-municipal  bodies  through  which, 
as  governmental  agencies,  the  public  welfare 
is  sought  to  be  promoted;  hence  we  have 
townships,  towns,  cities,  counties  and  school 
districts.  35  Cyc.  817;  Associated  Schools, 
etc.  V.  School  Dist.  No.  83,  122  Minn.  254, 
142  N.  W.  325,  47  L.R.A.(N.S.)  200.  Each 
of  such  agencies  has  a  certain  work  to  per- 
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form  in  the  promotion  of  such  public  welfare. 
Necessarily  incident  to  the  creation  and  ex- 
istence of  one  of  these  political  entities  is 
the  power  to  provide  those  rules  and  regula- 
tions upon  the  proper  enforcement  of  which 
depends  its  ability  to  perform  the  particular 
function  for  which  it  was  created.  While 
express  legislation  may  give  to  such  agency 
certain  express  police  powers,  it  should  never 
be  held  that  the  naming  of  these  powers  pre- 
cludes it  from  exercising  any  other  powers; 
but  it  should  be  held  that  upon  the  creation 
of  a  municipal  body,  it  becomes  possessed  of 
all  necessary  and  reasonable  police  power, 
and  that  express  enactments  relating  to  the 
police  power  of  such  body  do  not  curtail 
the  necessary  and  reasonable  police  powers  of 
such  body  except  where  it  is  clear  that  it 
was  the  legislative  intent  to  so  curtail  them. 
The  following  words,  though  spoken  of  a  city, 
are  just  as  applicable  to  other  bodies  created 
as  governmental  agencies:  "The  police  pow- 
er primarily  inheres  in  the  state;  but  the 
legislature  may,  and  in  common  practice  does, 
delegate  a  large  measure  of  it  to  municipal 
corporations.  The  power  thus  delegated  may 
be  conferred  in  express  terms,  or  it  may  be 
inferred  from  the  mere  fact  of  the  creation 
of  the  corporation.  The  so-called  inferred  or 
inherent  police  powers  of  such  corporations 
are  as  much  delegated  powers  as  are  those 
conferred  in  express  terms,  the  inference  of 
their  delegation  growing  out  of  the  fact  of 
the  creation  of  the  corporation,  and  the  ad- 
ditional fact  that  the  corporation  can  only 
fully  accomplish  the  objects  [177]  of  its  crea- 
tion by  exercising  such  powers."  Crawfords- 
ville  V.  Braden,  130  Ind.  149,  28  N.  E.  849, 
30  Am.  St.  Rep.  214,  14  L.R.A.  268.  The 
legislature  of  this  state  has  not  forbidden 
school  districts  the  exercise  of  such  police 
power  as  may  be  reasonably  necessary  to 
insure  the  proper  discharge  of  the  work  for 
which  the  districts  are  created.  In  deter- 
mining whether,  in  a  given  case,  there  has 
been  a  reasonable  exercise  of  this  inherent 
power,  the  court  must  consider  the  particu- 
lar facts  of  that  case;  each  case  must  stand 
bv  itself. 

Appellant  urges  that  respondents  were 
adding  to  the  qualifications  for  admission 
prescribed  by  law.  There  is  no  merit  in  this 
contention;  one  might  as  well  contend  that 
to  require  a  pupil  to  take  his  term  examina- 
tion to  ascertain  his  progress  in  school  work, 
was  the  adding  of  a  qualification  for  mem- 
bership in  the  school.  Under  the  regulation 
complained  of,  no  person  is  excluded  from  the 
schools  except  upon  his  own  volition.  Re- 
spondents merely  sock  to  learn  those  things, 
concerning  the  mental  and  physical  condition 
of  the  pupil,  which  they  think  useful  and 
needful  in  the  proper  discharge  of  the  func- 
tions of  the  school  and  especially  in  the  prop- 


er handling  of  the  individual  pupil.  The  re- 
port asked  for  would  lead  to  the  exclusion 
of  the  pupil  only  when  it  showed  that  the 
child  was  not  of  school  age,  that  it  was  not 
a  resident  of  the  district,  or,  if  the  respond- 
ents so  ordered,  when  it  showed  that  the 
child  was  then  suffering  from  some  disease 
rendering  it  a  menace  to  its  associates. 

Appellant  has  cited  many  cases  in  which 
it  has  been  held  that  it  is  beyond  the  power 
of  a  school  board  to  require  pupils  to  be 
vaccinated  as  a  condition  precedent  to  at- 
tending  school.  Such  decisions  have  no  ap- 
plication to  the  question  before  us;  it  is  one 
thing  to  say  that  requiring  a  report  from 
which  the  board  may  learn  the  physical 
condition  of  a  child  is  a  reasonable  exercise 
of  police  power,  and  quite  another  thin^  to 
say  that  a  rule  prescribing  a  certain  method 
of  medical  treatment  is  a  reasonable  exercise 
of  the  police  power;  and  yet  this  court  has 
held  that,  under  certain  conditions,  the  re- 
quiring that  pupils  be  vaccinated  is  a  reason- 
able exercise  of  the  police  power.  Glover 
V.  Board  of  Education,  14  S.  D.  139,  84  N.  \V. 
761.  By  so  holding  this  court  recognized 
that  to  the  school  board  there  is  delegated 
[178]  the  right  to  exercise  such  police  power 
as  is  reasonably  necessary  in  carrying  out 
the  duties  imposed  upon  it. 

Was  the  information  sought  such  as  would 
tend  to  promote  the  welfare  of  the  child  him- 
self in  his  school  work,  as  well  as  to  promote 
the  well-being  of  the  school  as  a  whole? 
Respondents,  in  the  return  to  the  alternative 
writ  issued  herein,  referring  to  the  rule  re- 
quiring the  furnishing  of  the  report,  alleged: 

*That  said  rule  and  regulation  was  adopt- 
ed and  enforced  by  said  Board  for  the  pur- 
pose of  guarding  and  protecting  the  com- 
munity and  the  pupils  attending  upon  said 
schools  against  the  spread  of  contagious  and 
infectious  diseases  and  for  the  purpose  of 
ascertaining  and  determining  whether  the  at- 
tendance' of  any  pupil  upon  any  of  said 
schools  would  be  a  menace  to  the  health  of 
other  pupils  and  to  the  community  at  large 
on  account  of  any  disease  with  which  they 
might  be  afflicted." 

By  stipulation  of  parties  the  following  al- 
legations in  respondents'  answer  are  ad- 
mitted to  be  true: 

''That  since  the  adoption  and  enforcement 
of  the  aforesaid  rule  and  regulation  of  the 
Board  of  Education  upon  the  opening  of  the 
school  in  the  year  1911,  the  general  condi- 
tion of  the  children  as  to  their  health - 
fulness  has  greatly  improved  and  no  epi- 
demics of  contagious  or  infectious  diseases 
have  broken  out  in  the  schools  or  caused  the 
closing  of  the  schools  since  that  time,  al- 
though contagious  and  infectious  diseases 
have  been  epidemic  during  the  school  year  in 
the  city,  and  in  former  years  prior  to  the 
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adoption  of  said  rule  it  had  been  carried  into 
the  schools  to  the  detriment  of  the  schools 
and  spread  through  the  community,  and  that 
since  the  adoption  of  said  rule  the  general 
condition  of  the  schools  as  to  cleanliness  and 
freedom  from  filthy  vermine  has  greatly  im- 
proved until  it  has  been  practically  eradicat- 
ed by  the  enforcement  of  this  rule." 

Can  it  be  successfully  contended  that,  be- 
cause the  statute  has  entrusted  to  some  par- 
ticular board  the  general  supervision  of  mat- 
ters pertaining  to  the  health  of  our  people, 
that  by  implication  they  have  forbidden 
school  boards  from  bringing  about  results 
such  as  above,  when  it  can  be  done  by  re- 
quiring reports  such  as  the  one  before  us? 

Respondents  further  allege  in  their  return: 

[179]  ''That  physical  culture  and  athletic 
exercises  and  the  cultivation  of  vocal  talent 
were  and  are  among  the  regular  parts  of 
the  regularly  adopted  course  of  instruction- 
and  exercises  in  said  school  and  said  rule 
and  regulation  was  further  adopted  and  is 
enforced  for  the  purpose  of  ascertaining  and 
determining  whether  any  pupil  presenting 
himself  for  enrollment  in  said  schools  or  for 
attendance  therein  had  or  has  any  physical 
defect  or  ailment  or  imperfections  so  that 
such  exercises  regularly  engaged  in  by  other 
pupils  would  be  dangerous  or  detrimental  to 
the  health  of  said  pupil  or  pupils,  and  such 
rule  and  regulation  was  further  adopted  and 
IB  enforced  for  the  purpose  of  ascertaining 
and  determining  whether  any  pupil  has  such 
physical  defect  that  requires  special  assis- 
tance or  attention  in  the  regular  prosecution 
of  his  or  her  studies,  in  order  to  maintain 
its  regular  position  in  its  classes  and  wheth- 
er such  pupil  requires  any  special  attention 
or  provision  to  be  made  for  it  as  to  its  posi- 
tion in  its  classes  while  attending  recitations 
BO  as  to  be  able  to  hear  and  see  and  secure 
full  benefit  of  the  work  in  such  recitation 
period." 

Appellant  urges  that  physical  culture,  ath- 
letics, and  the  cultivation  of  vocal  talent  are 
not  among  the  things  prescribed  by  statute 
to  be  taught  in  the  public  schools;  that,  in- 
asmuch as  they  are  not  so  prescribed,  a  pupil 
cannot  be  required  to  take  this  part  of  the 
course  provided;  and  that,  for  these  reasons, 
there  exist  no  grounds  for  requiring  any 
physical  report  seeking  information  to  be 
used  in  connection  with  this  part  of  the 
school  work  of  respondents'  schools.  While 
the  statutes  do  not  prescribe  these  and  many 
other  things  now  provided  for  in  the  up-to- 
date  school  of  to-day — especially  in  the*  schools 
of  the  larger  cities  where  sufficient  revenue 
can  be  raised  with  which  the  necessary  teach* 
ers  and  equipment  are  secured — yet  there  is 
nothing  in  such  statutes  forbidding  school 
districts  to  provide  for  instruction  in 
branches  other  than  those  specified  therein; 


and  when  the  tazpafws  of  a  school  district 
have  furnished  the  needed  revenues,  and  the 
school  officers  have  supplied  the  teachers 
and  equipment,  every  child  attending  the 
school  has  a  right  to  share  the  benefits  in 
so  far  BB  he  is  physically  and  mentally  able. 
It  is  not  necessary  for  us,  at  this  time,  to 
intimate  any  views  on  the  power  of  respond- 
ents to  require  pupils  to  pursue  studies  not 
prescribed  by  statute,  for  the  reason  that 
it  does  not  appear  [180]  that  appellant  ever 
advised  respondents,  nor  did  he  advise  the 
trial  court  in  this  action,  that  he  did  not 
wish  his  cliildren  to  take  the  courses  in  physi- 
cal culture,  athletic  exercises  and  vocal  cul- 
ture. The  information  sought  through  these 
reports  would  necessarily  tend  to  aid  re- 
spondents in  giving  to  appellant's  children 
the  greatest  benefit  possible  in  pursuing  these 
additional  courses  provided  for  them. 

Was  the  source  from  which  the  information 
was  required  a  proper  one  from  which  to  seek 
same?  It  is  evident  tliat  this  information  to 
be  entitled  to  due  consideration,  should  come 
from  some  one  having  expert  knowledge  of 
the  matters  therein  referred  to;  it  could  not 
be  furnished  by  the  parent  nor  the  teacher. 
It  is  true  that  much  of  it  could  be  as  well 
furnished  by  a  competent  dentist,  but  there 
is  some  which  he  could  not  furnish,  and  it 
all  could  be  furnished  by  a  competent  physi- 
cian. Recognizing  the  value  to  society  of 
that  learning  and  skill  possessed  by  the  mem- 
bers of  the  so-called  *' learned  professions," 
among  which  is  the  medical,  and  also  realiz- 
ing the  danger  to  society  that  comes  from 
the  practice  of  some  of  these  professions  bv 
those  who  have  little  or  no  skill  and  learn- 
ing therein,  there  have  been  enacted  laws 
requiring  of  those  seeking  to  practice  cer- 
tain professions,  among  them  the  medical, 
the  procuring  of  a  license  authorizing  them 
to  practice  such  professions,  which  license  is 
based  upon  an  examination  provided  for  by 
law.  Can  anyone  contend,  as  a  legal  propo>i- 
tion,  that  an  expert,  licensed  as  such  under 
the  laws  of  our  state  and  so  licensed  because 
he  has  passed  the  very  examination  pre- 
scribed by  law,  is  not  a  proper  person  from 
whom  to  seek  information  peculiar  to  his 
special  field  of  knowledge? 

Does  the  furnishing  of  this  report  neces- 
sitate such  a  physical  examination  as  amounts 
to  an  unreasonable  violation  of  a  sacred  riglit, 
and,  therefore,  the  requiring  of  this  report 
amount  to  an  unreasonable  exercise  of  police 
power?  It  is  certainly  clear,  for  all  the  rea- 
sons hereinbefore  stated,  that  this  is  a  rea- 
sonable exercise  of  the  police  power  unless 
it  is  made  unreasonable  from  the  fact  tluit 
it  is  such  a  violation  of  personal  right  as 
is  not  justified  by  the  end  sought.  Appellant 
urges  that,  '*Tlie  rule  in  question  compelled 
the  plaintifif's  children  to  submit,  either  to 
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u  trespass  upon  their  most  private  and 
sacred  rights  [181]  or  yield  up  their  right  to 
attend  the  puplic  schools  conferred  upon  and 
granted  to  them  by  the  state."  It  seems  to 
us  that  appellant  confesses  that  he  has  no 
standing,  under  the  facts  before  us,  when  he 
says  in  his  brief: 

''If  a  physical  examination  of  the  child 
were  absolutely  necessary  as  a  prerequisite 
to  its  admission  to  classes  receiving  instruc- 
tion in  physical  culture,  but  its  parent  ob- 
jects to  the  child  submitting  to  such  physi- 
cal examination,  then  a  rule  providing  that 
unless  tlie  child  submitted  to  such  physical 
examination  he  would  be  denied  admission 
to  those  particular  classes,  might  be  upheld 
as  being  reasonable." 

If  the  right  of  a  child  to  be  protected  from 
such  a  physical  examination  as  this  "Physi- 
cal Record  Card"  calls  for  is  a  sacred  right, 
we  cannot  see  how  any  rule,  which  would 
deprive  a  pupil  of  the  right  to  take  any  part 
of  a  course  unless  it  submitted  to  such  ex- 
amination, could  be  a  "reasonable"  rule;  but, 
if  the  examination  would  be  "reasonable"  as 
a  condition  precedent  to  instruction  in  these 
extra  courses,  it  was  "reasonable"  under  the 
facts  before  us. 

Need  a  child  suffer  any  indignity  or  a 
violation  of  any  sacred  right  by  submitting 
to  such  pliysical  examination  as  would  be 
necessary  in  order  that  a  physician  might 
fill  out  the  report  called  for?  Appellant  did 
not  prove,  nor  do  we  find  anything  in  the 
report  requiring,  that  there  need  be  any  ex- 
posure of  the  person  of  the  child  or  any 
manipulation  of  its  body  such  as  would  shock 
the  sensibilities  of  the  most  refined  person. 
Here  again,  we  must  not  overlook  the  person 
who  makes  the  examination;  the  convention- 
alities of  our  time  recognize  the  absolute 
propriety  of  submitting  one's  body  to  the  ex- 
amination of  a  physician,  whenever  such  ex- 
amination is  made  for  tlie  purpose  of  gaining 
information  concerning  one's  physical  condi- 
tion. The  established  customs — the  conven- 
tionalities of  the  time — are  matters  to  be 
considered  in  determining  the  reasonableness 
of  a  particular  action;  therefore  a  thing  may 
be  reasonable  though  it  conflicts  with  the  in- 
dividual views  of  the  few  if  it  conforms  to 
that  of  the  many.  Such  an  examination  as 
the  report  calls  for  could  not  subject  a  child 
to  anything  not  in  perfect  harmony  with  the 
conventions  of  to-day,  could  not  subject  it  to 
indignity,  and  would  be  reasonable. 

[182]  In  appellant's  brief  it  is  urged  that 
the  examination  called  for  may  result  in  such 
mental  suggestion  of  diseases  as  may  result 
in  mental  disease  germs.  Counsel  has  quoted 
an  article  in  support  of  such  contention,  but 
he  has  failed  to  point  out  how  the  examina- 
tion called  for  need,  in  any  manner,  suggest 
disease  to  the  child,  the  child  need  not  know 


the  contents  of  the  report.  If  such  an  ex- 
amination is  a  menace  to  a  child's  health  ow- 
ing to  the  danger  of  mental  suggestion,  the 
study  of  physiology  and  hygiene  should  be 
banished  from  our  schools.  The  time  may 
come  when  the  contentions  of  appellant  will 
become  the  accepted  doctrine  of  the  day;  but 
courts  must  follow  the  accepted  doctrine  of 
the  present,  except  when,  through  competent 
evidence  submitted,  the  fallacy  of  a  particu- 
lar doctrine  is  established.  No  question  of 
therapeutics  is  presented  by  this  appeal. 

Appellant's  brief  suggests  that  the  requir- 
ing of  the  physical  examination  of  appel- 
lant's child  against  appellant's  wishes  is  "an 
invasion  of  the  rights  of  citizens  under  the 
constitution  and  laws  of  the  land,  and  the 
higher  right  of  the  freedom  of  his  mental 
determination  of  that  which  to  him  con- 
stitutes the  most  sacred  right,  and  to  him 
it  may  be  a  part  of  his  worship  of  Deity." 
In  these  last  words  we  might  conclude  there 
was  to  be  found  the  real  foundation  of  ap- 
pellant's opposition  to  the  rule  which  he  is 
seeking  to  have  set  aside,  were  it  not  for  the 
fact  that  his  counsel,  upon  the  oral  argu- 
ment of  this  cause,  repeatedly  assured  this 
court  that  the  question  before  us  was  in  no 
sense  a  religious  question  but  one  entirely 
separate  and  distinct  from  anyone's  religious 
belief.  We  agree  fully  with  counsel,  as  cer- 
tainly the  school-boards  of  our  land,  in  mak- 
ing rules  for  the  control  of  our  public  schools, 
should  not  base  the  same  upon  the  tenets  of 
any  particular  religious  sect  or  sects. 

Repeating  again  that  the  reasonableness  of 
any  rule  involving  the  exercise  of  police  pow- 
er must  depend  upon  the  particular  circum- 
stances surrounding  the  making  of  the  rule, 
and  that,  for  that  reason,  each  case  must 
stand  by  itself,  we  have  no  hesitancy  in  hold- 
ing that  the  requiring  of  the  report  in  ques- 
tion was,  under  all  the  surrounding  condi- 
tions, reasonable.  The  judgment  appealed 
from  is  affirmed. 


NOTE. 

Validity   of  Health  Regulation  Relat- 
ing to  Soliool  Children. 

This  note  considers  cases  concerning  the 
validity  of  health  regulations  relating  to 
school  children,  excluding,  however,  the  par- 
ticular question  of  compulsory  vaccination, 
which  will  be  found  treated  at  length  in  the 
notes  to  Matter  of  Viemeister  as  reported  In 
1  Ann.  Cas.  334,  and  103  Am.  St.  Rep.  859; 
State  V.  Board  of  Education,  10  Ann.  Caa 
879;  and  People  v.  Board  of  Education,  14 
Ann.  Cas.  943;  and  Blue  v.  Beach,  80  Am. 
St.  Rep.  194,  230. 

In  the  reported  case  the  court,  having  re- 
gard for  the  particular  circumstances  of  the 
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case  and  the  conventionalities  of  the  time, 
sustains  the  validity  of  a  regulation  of  a 
board  of  education  requiring  school  children 
to  furnish  a  certain  physical  report.  The 
validity  of  the  regulation  relating  to  the 
health  of  the  pupils  is  grounded  on  the 
police  power,  which  was  impliedly  given  by 
the  legislature  to  the  board  of  education  and 
which  was  not  affected  by  a  specific  delegation 
of  similar  power  to  another  board. 

The  pow^er  to  make  health  regulations  has 
been  in  at  least  one  jurisdiction  expressly 
conferred  by  statute  on  school  directors.  See 
Allentown  v.  Wagner,  214  Pa,  St.  210,  63 
Atl.  697;  Nether  Providence  School  Dist.  v. 
Montgomery,  227  Pa.  St.  370,  76  Atl.  75, 
affirming  38  Pa.  Super.  Ct.  483;  Wayne  Tp. 
School  Directors  v.  Rosencrans,  30  Pa.  Co. 
Ct.  9.  In  Allentown  v.  Wagner,  supra,  it. 
was  held  that  an  act  enlarging  municipal 
power  in  regard  to  the  establishment  and 
maintenance  of  hospitals  did  not  repeal  by 
implication  an  earlier  act  empowering  the 
school  directors  of  a  township  to  "make  and 
enforce  all  needful  rules  and  regulations  to 
prevent  the  introduction  and  spread  of  con- 
tagious and  infectious  diseases  by  the  regu- 
lation of  intercourse  with  infected  places,  by 
prohibiting  from  attending  any  public  school 
any  child  or  other  person  belonging  to  or  re- 
siding with  the  family  of  any  person  or  resid- 
ing in  the  same  house  in  which  any  person 
may  be  suffering  from"  certain  enumerated 
diseases.  Adverting  to  the  act  quoted,  the  court 
said :  "The  main  intent  of  this  act  was  clear- 
ly to  give  the  school  boards  control  over  the 
attendance  and  health  of  the  schools,  though 
the  language  is  perhaps  broad  enough  to  con- 
fer the  general  authority  of  a  board  of  health 
within  the  indicated  limits.  But  if  there 
should  be  any  conflict  the  act  of  1903,  being 
the  later  expression  of  the  legislative  will, 
and  also  an  act  of  wider  scope,  must  prevail. 
The  learned  judge,  however,  rightly  held  that 
there  is  no  necessary  conflict.  It  is  a  case 
of  concurrent  powers  in  two  bodies  over  the 
same  subject,  each  bound  to  act  with  due 
regard  to  the  other,  and  in  case  of  disagree- 
ment necessarily  coming  to  the  court  for 
adjustment." 

The  decision  in  Walker  v.  Cummings,  23 
Cox  C.  C.  157,  107  L.  T.  N.  S.  304,  10  Local 
Gov.  Rep.  728,  76  J.  P.  375,  28  Times  L.  Rep. 
442,  did  not  directly  involve  the  validity  of 
a  health  regulation,  but  it  closely  concerned 
the  reciprocal  rights  and  duties  of  school 
and  parent  with  respect  to  the  liealth  of 
school  children.  In  that  case  the  defendant, 
prosecuted  under  a  compulsory  education 
law,  sought  to  excuse  his  failure  to  send  his 
child  to  school  on  the  ground  that  he  had 
caused  the  child  to  present  herself  at  the 
school  with  the  object  of  being  admitted  and 
that  she  was  not  admitted.    It  appeared  that 


the  head  mistress  of  the  school  refused  ad* 
mission  because  on  examining  the  child's 
head  she  found  "vermin."  The  magistrates 
who  heard  the  case  were  of  the  opinion  thai 
the  condition  of  the  child  at  the  time  re- 
ferred to  would  not  have  prevented  it  from 
receiving  instruction,  or  have  prevented  other 
children  from  receiving  instruction  in  its 
company,  but  that  such  condition  did  make 
it  highly  undesirable  that  the  child  should 
be  brought  in  contact  with  other  and  clean 
children.  They  were  further  of  the  opinion 
that  the  fact  that  the  child  had  presented 
itself  for  admission  and  been  refused  under 
the  conditions  stated  gave  them  no  power 
to  convict.  But  on  appeal  the  court  said: 
"I  am  of  opinion  that  if  a  parent  sends  a 
child  to  school  in  a  verminous  condition  when 
he  is  able  to  cleanse  it,  that  is  not  causing 
it  to  attend  school  within  the  meaning  of 
the  bv-laws.  The  words  'cause  such  child  to 
attend  school*  have  reference  to  the  child's 
receiving  instruction;  and  I  am  glad  that  it 
is  recognized  that  there  is  no  obligation  on 
the  teacher  to  admit  a  verminous  child  to 
the  school,  because  of  the  anxiety  that  would 
be  caused  thereby  to  the  parents  of  clean 
children  attending  the  school." 


V. 

MUNSOK. 


Colorado    Supreme    Court — June   7,    1915. 
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Bills  and  Notes  —  Actions  —  Necessity 
of  Proving  Signature. 

PlaintifPs  cause  of  action  to  cancel  a  tax 
deed  as  a  cloud  on  title  depending  on  his 
being  the  owner  and  holder,  as  alleged  in 
the  complaint,  of  the  note,  made  payable 
to  another,  secured  by  trust  deed  on  the  prop- 
erty, the  general  denial  raises  the  question, 
putting  plaintiff  on  proof,  of  the  facts  al- 
leged, including  the  transfer  of  the  note  to 
him. 

[See  note  at  end  of  this  case.] 

Same. 

The  "signature,"  which,  under  Rev,  St. 
1908,  §§  4494,  4526,  constitutes  indorsement 
of  a  note,  is  not  the  mere  written  name,  bat 
includes  genuineness. 

[See  note  at  end  of  this  case.] 

Same. 

Wliere  execution  and  indorsement  of  a 
note,  on  ownership  of  which  by  transfer  de- 
pends plaintiff's  cause  of  action,  are  put  in 


issue  by  the  answer,  the  note  is  not  admis- 
sible without  proof  of  the  signatures. 
[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Logan  county: 
Burke,  Judge. 

Action  to  cancel  tax  deed.  T.  E.  Munson, 
plaintiff,  and  William  Marks,  defendant. 
Judgment  for  plaintiff.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Kevebsed. 

McConley  d  HinJcley  for  plaintiff  in  error. 
Munson  d  Munson  for  defendant  in  error. 

[440]  Teller,  J. — The  defendant  in  error 
brought  suit  as  the  holder  of  a  promissory 
note  secured  by  a  deed  of  trust,  to  cancel 
a  tax  deed  as  a  cloud  on  the  title  of  the  land 
covered  by  the  deed  of  trust,  preliminary  to 
a  suit  to  foreclose.  The  plaintiff  in  error 
was  in  possession  of  the  land,  under  a  tax 
deed.  The  complaint  alleges  the  execution 
and  delivery  of  the  note  to  one  William  F. 
Leonard,  and  the  securing  of  its  payment  by 
deed  of  trust  on  August  22,  1888,  and  "that 
the  plaintiff  herein  is  the  owner  and  holder 
of  said  note,  the  same  being  transferred  to 
him  in  due  course  for  a  valuable  considera- 
tion." 

[441]  It  alleges  also  that  the  tax  deed  is 
void  for  various  irregularities  in  the  pro- 
ceedings leading  to  its  issue. 

A  verified  answer  filed  in  the  cause  "denies 
each  and  every  allegation  in  said  complaint 
contained,"  and  adds  several  separate  an- 
swers, and  special  defenses,  none  of  wliich, 
in  our  view  of  the  case,  calls  for  considera- 
tion. The  plaintiff  on  the  trial  offered  in 
evidence  what  purported  to  be  the  note  in 
suit,  "upon  the  back  of  which  appeared  the 
following  in  writing:  "Without  recourse. 
Wm.  F.  Leonard.  Wilson  &  Toms  Invest- 
ment Co.,  St.  Louis,  Mo."  Objection  was 
made  to  the  introduction  of  the  note,  on  the 
ground  that  the  allegations  of  the  complaint 
were  denied  by  a  verified  answer,  and  that 
there  was  no  proof  made  of  the  genuineness 
of  the  signature  of  the  maker  or  the  payee, 
or  of  the  fact  of  transfer.  Tlie  objection 
was  overruled,  and  that  ruling  of  the  court 
is  assigned  as  error. 

It  is  evident  that  plaintiff  had  no  right  of 
action  unless  he  was  in  fact,  the  owner  and 
liolder  of  the  note,  as  alleged  in  his  com- 
plaint. Counsel  for  defendant  in  error  as- 
sert that  the  general  denial  is  not  sufficient 
to  raise  this  question,  hut  the  cases  cited  do 
not  support  (he  contention. 

The  general  denial  puts  the  plaintiff  upon 
proof  of  the  facts  alleged,  including  the  trans- 
fer of  the  note  to  him. 

The  defendant  in  error  insists  that  the  pro- 
duction of  the  note  by  the  plaintiff  made  a 
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prima  facie  case  of  title  in  him,  and  cites 
several  authorities  to  support  his  contention. 
This  position  is  simply  that  possession  of  a 
negotiable  note  bearing  upon  it  what  purports 
to  be  an  indorsement  by  the  payee  is  proof  of 
ownership,  and  that  it  is  unnecessary  to 
prove  either  the  signature  of  the  maker,  or 
that  of  the  payee  whose  name  appears  on 
the  back  of  it. 

Among  the  cases  cited  on  this  point  is  that 
of  Wyman  v.  Colorado  Nat.  Bank,  6  Colo. 
30,  40  Am.  Rep.  133,  from  which  the  follow- 
ing citation  is  made:  "The  indorsement  of 
Corning  as  payee  was  sufficient  to  transfer 
the  legal  [442]  title  of  the  draft  to  the  Col- 
orado National  Bank,  and  vest  in  it  the  com- 
plete ownership.  The  possession  of  the  paper 
by  the  defendant,  as  such  indorsee,  imported 
prima  facie  that  it  was  acquired  in  good 
faith,  for  full  value,  in  the  usual  course  of 
business,  before  maturity,  and  without  no- 
tice of  any  circumstances  impeaching  its 
validity;  and  that  such  holder  was  the  owner 
thereof,  entitled  to  recover  the  full  amount 
against  all  prior  parties.  1  Daniels  on  Neg. 
Insts.  sec.  812." 

Counsel  say  that  in  this  case,  as  in  that, 
there  was  no  evidence  offered  to  rebut  that 
presumption  of  ownership  hence  the  proof 
was  sufficient. 

But  he  overlooks  an  important  fact  in  the 
case  upon  which  he  relies,  viz:  that  the  draft 
in  suit  was  admitted  to  have  been  indorsed 
by  the  payee.  There  is,  therefore,  nothing 
in  the  case  which  bears  upon  the  matter  now 
under  consideration.  The  court  in  saying 
that  the  indorsement  transferred  the  title, 
was  speaking  of  a  proved  or  admitted  in- 
dorsement, and  not  of  the  mere  writing  of  a 
name  identical  with  that  of  the  payee.  It 
is  not  the  written  name  of  the  payee  on  the 
note,  but  his  "signature"  which  constitutes 
an  indorsement.  Sees.  4494,  and  4526  R.  S. 
1908. 

It  is  in  this  sense  in  which  the  term  is 
used  in  the  authorities,  the  overlooking  of 
which  fact,  has,  as  we  shall  see,  caused  some 
misunderstanding  of  the  cases 

Tlie  quotation  from  8  Cyc.  227,  must  be 
understood  in  the  use  of  the  term  "holder" 
to  mean  one  who  is  technically  a  holder  un- 
der the  law  merchant,  and  not  one  having 
merely  manual  possession  of  the  instrument. 

The  case  of  Poorman  v.  Mills,  35  Cal.  118, 
05  Am.  Dec.  90,  cited  in  support  of  plaintiff*s 
contention,  holds  directly  the  contrary.  Tlie 
court  said:  "No  objection  was  made  that 
the  indorsement  was  not  proven.  Had  ob- 
jection been  made,  proof  of  that  fact  would 
have  been  required.  5  Cal.  137."  The  in- 
terpolation of  the  word  "not"  in  the  brief, 
after  the  [443]  word  "would"  in  the  last 
line  of  the  quotation  makes  the  ruling  seem 
contrary  to  what  it  in  fact  is. 
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The  further  quotations  from  that  case  are 
not  in  point  when  once  we  recognize  the  fact, 
to  which  attention  has  already  been  called, 
that  when  the  court  speaks  of  a  note  "in- 
dorsed" it  means  bearing  the  signature  of 
the  payee,  which  of  course,  is  to  be  proved 
unless  admitted. 

Counsel  cite  also  Pendleton  v.  Smissaert, 
1  Colo.  App.  508,  29  Pac.  521,  as  conclusive 
of  the  law  in  this  jurisdiction. 

In  that  case  suit  was  brought  against  the 
maker  of  a  note  by  one  claiming  to  hold  it 
as  owner  under  an  alleged  indorsement  by 
the  payee,  Cheney,  to  one  Prentice,  and  a 
transfer  by  Prentice  to  the  plaintiff.  The 
note  bore  on  its  back  the  words  "George  M. 
Cheney,"  and  "H.  L.   Prentice." 

The  note  was  set  out  in  the  complaint  and 
the  answer  contained  a  statutory  denial  of 
the  indorsement  and  transfer,  and  a  special 
defense  that  the  note  was  given  for  a  gamb- 
ling debt,  of  which  fact  the  plaintiff  had 
full  knowledge  when  he  took  the  note. 

The  record  shows  that  the  plaintiff,  on  the 
trial,  introduced  the  note  in  evidence,  and 
rested  his  case.  The  bill  of  exceptions  orig- 
inally did  not  show  any  objection  to  the  note, 
but  it  was  amended  on  affidavit  to  show  that 
"the  defendant's  attorney  here  objected  to 
the  indorsements  on  said  note,  which  ob- 
jection was  overruled  and  an  exception 
saved." 

It  will  be  noted  that  the  objection  specified 
no  grounds,  and  was  made  not  to  the  note, 
but  to  the  indorsements. 

If  the  grounds  of  objection  had  been  stated 
the  genuineness  of  the  signatures  of  the  in- 
dorsers  might  have  been  proved.  The  objec- 
tion was  not,  tlierefore,  subject  to  review 
in  the  Appellate  Court  (Cowell  v.  Colorado 
Springs  Co.  3  Colo.  82;  Colorado  City  v. 
Smith,  17  Colo.  App.  172,  67  Pac.  909),  and 
that  court  was  not  called  upon  to  consider 
[444]  the  alleged  error  in  overruling  the  ob- 
jection. Hence,  the  decision  need  not  have 
been  based  upon  the  question  of  the  ad- 
missibility of  the  note  in  evidence  without 
proof  of  the  indorsements. 

The  appellant  assigned  as  error  the  refusal 
of  the  court  to  give  an  instruction  that  the 
plaintiff  could  not  recover  without  proving 
the  signatures  of  both  indorsers.  In  consid- 
ering this  refused  instruction  the  court  dis- 
cusses the  evidentiary  value  of  a  note  in- 
dorsed in  blank  or  payable  to  bearer,  and 
makes  some  statements  which  support  the 
contention  of  the  defendant  in  this  case. 
These  statements  were  mere  dicta,  because 
not  called  for  by  the  issue  presented  as  to 
the  correctness  of  the  refused  instruction. 
The  refusal  of  the  instruction  was  rightly 
held  no  error,  since  it  is  clear  that  if  plain- 
tiff proved  the  indorsement  by  the  payee  it 
was  sufficient.  It  was  not  necessary  to  prove 
the  other  indorsement. 


The  holder  of  a  note  indorsed  in  blank  may 
strike  out  all  indorsements  subsequent  to 
that  of  the  payee  and  hold  directly  from  him. 
Zimmer  v.  Chew,  34  App.  Div  504,  64  N.  Y. 
S.  685,  section  4511,  K.  S.  1908.  In  the  dicta 
above  mentioned  the  writer  of  the  opinion 
cites  the  cases  of  Wyman  v.  Bank,  and  Poor- 
man  V.  Mills,  above  mentioned,  and  section 
812  of  Daniels  on  Neg.  Inst.  We  have  al- 
ready pointed  out  that  those  two  cases  do 
not  support  the  position  to  which  they  are 
cited;  and  the  same  is  true  of  the  other  cases 
cited,  as  well  as  of  the  citation  from  Daniels. 
That  author  appends  to  section  812  a  note 
citing  a  large  number  of  cases  in  support  of 
the  text,  none  of  which  suggests  that  a  note 
may  be  received  in  evidence,  where  its  execu- 
tion or  endorsement  is  denied,  without  proof 
of  the  signatures.  The  language  of  these 
cases,  when  applied  to  the  facts  thereof,  clear- 
ly means  only  that  an  instrument  in  fact 
executed  as  a  note,  bearing  a  genuine  indorse- 
ment, when  offered  in  evidence  by  an  endorsee, 
if  indorsed  in  blank,  makes  a  prima  faoie 
case  of  ownership. 

[445]  One  of  the  first  cases  cited  in  this 
note  is  Collins  v.  Gilbert,  94  U.  S.  753.  24 
U.  S.   (L.  ed.)   170,  in  which  the  court  said: 
"Possession  of  such  an   instrument  payable 
to  bearer,  or  indorsed  in  blank  is  prima  facie 
evidence  that  the  holder  is  the  proper  owner 
and   lawful   possessor  of   the   same.     Apply 
that  rule  in  a  suit  in  the  name  of  the  trans- 
feree against  the  maker,  and  it  is  clear  that 
he  has  nothing  to  do  in  the  opening  of  his 
case,  except  to  prove  the  signatures  to  the 
instrument  and   introduce  the  same  in  evi- 
dence,  as  the   instrument  goes  to  the  jury 
clothed  with  the  presumption  that  the  plain- 
tiff became  the  holder  of  the  same  for  value 
at  its  date,  in  the  usual  course  of  business, 
without  notice  of  anything  to  impeach  his 
title."     This,  it  will  be  observed,  recognises 
the  necessity  of  proving  the  signatures,  and 
indicates  what  are  the  presumptions  raised 
by  possession  of  a  note  bearing  a  genuine  in- 
dorsement.    None  of  the  cases  cited  by  Mr. 
Daniels  presents  this  question.    On  the  other 
hand,  a  large  number  of  cases  in  which  the 
question  has  been  presented  hold  it  necessary 
to   prove   the   signatures   of  the  maker   and 
payee,  where  the  execution  and  indorsement 
of  the  note  are  denied.     Mahe  v.  Reynolds, 
8   Cal.  560;    Wallace  v.  Reed,  70  Ind.  263; 
Wyant  v.  Pottorff,  37  Ind.  512;   Worrell  v. 
Roberts,  58  Mo.  App.  197;  Bates  v.  Hunt,  1 
Blackf.   (Ind.)   67;   Reinhard  v.  Dorsey  Coal 
Co.  25  Mo.  App.  350;   Schroeder  v.  Xeilson, 
39  Neb.  335,  57  N.  W.  993 ;  Newton  v.  Princi- 
paal,  82  Mich.  271,  46  N.  W.  234;   Hall  v. 
Freeman,  59  111.  55;   Johnston  v.  Loar,  14.> 
III.  App.  443;  Jackson  Tp.  v.  Barnes,  55  Ind. 
138;   McCormick  v.  Trotter,   10   Serg.  &  R 
(Pa.)    94;    Spicer   y.    Smith,   23    Mich.   98; 
Slaughter  y.  Montgomery  First  Nat*  Bank, 


109  Ala.  157,  19  So.  430;  Chadwick  y.  Booth, 
13  Abb.  Pr.  (N.  Y.)  249;  Clark  v.  Cropper, 
Hempst.  213,  6  Fed.  Cas.  Ko.  2,817a;  Smitli 
V.  Bryan,  33  N.  C.  418;  Estabrook  v.  Boyle,  1 
Allen  (Mass.)  412;  ToUe  v.  Alley,  24  S.  W. 
113,  15  Ky.  I^  Rep.  529;  McHay  v.  Peterson, 
52  Tex.  Civ.  App.  195,  113  S.  W.  981;  Church 
V.  Church,  [446]  80  Vt.  228,  67  Atl.  649; 
Duncan  v.  Scott,  1  Camp.  (Eng.)  100;  En- 
sign V.  Hooker,  16  Misc.  492,  38  N.  Y.  S.  968. 
In  the  last  case  this  question  was  squarely 
presented,  as  it  was  also  in  Schroeder  v. 
Nielson,  supra,  McCormick  v.  Trotter,  supra, 
and  in  several  others  of  the  above  cases,  and 
it  was  held  in  each  case  that  the  presence  of 
a  name  upon  the  back  of  a  note  raised  no 
presumption  that  it  was  written  by  the  per- 
son bearing  it. 

That  the  signatures  must  be  proved  was 
determined  in  the  early  case  of  Smith  v. 
Chester,  1  T.  R.  (Eng.)  654,  Kings  Bench. 
In  that  case  suit  was  brought  by  the  indorsee 
against  the  acceptor  of  a  foreign  bill.  Hav- 
ing failed  to  prove  the  handwriting  of.  the 
first  indorser,  the  plaintiff  was  non-suited. 
On  motion  to  set  aside  the  non-suit,  on  the 
ground  that  as  the  indorsements  were  on  the 
bill  when  accepted,  they  must  be  taken  to  be 
admitted  bv  the  drawee,  and  that  he  could 
not  afterwards  dispute  them,  it  was  urged 
that  it  was  a  hardship  to  compel  proof  of 
indorsements  on  foreign  bills. 

Tlie  court  was  unanimous  in  denying  the 
motion.  Ashurst,  J.,  said:  "The  law  has 
been  otherwise  settled  and  if  it  were  not 
80,  there  would  be  no  difference  in  this  re- 
spect between  bills  payable  to  order,  and 
those  payable  to  bearer,  and  it  would  open 
the  door  to  fraud." 

It  will  be  observed  that  in  this  case  the 
motion  was  grounded  upon  a  supposed  estop- 
pel of  the  acceptor,  and  the  case  for  the  plain- 
tiff was  therefore  stronger  than  in  the  case 
at  bar. 

In   James  v.   Blackman,   68  Kan.   723,   75 
Pac.  1017,  it  was  held  that  the  presumptions 
in  favor  of  the  holder  of  a  promissory  note 
as  indorsee,  do  not  arise  until  he  has  proved 
the    indorsement   by   the   payee,   unless   the 
indorsement  is  admitted.    In  a  case  involving 
an  action  by  an  indorsee  against  the  maker 
of    a    note    indorsed   in   blank   the   eminent 
Judge  Parsons  said:     "No  person  can  main- 
tain  an  action  as  indorsee  of  a  bill  of  ex- 
change, against  the  drawer  [447]  or  acceptor, 
without  proving  an  assignment  of  the  bill  by 
the  payee.    The  plaintiff's  title  to  recover  is 
as  assignee  of  the  payee;  and  it  is  necessary 
that  he  show  the  assignment  by  proving  the 
signature  of  the  assignor,  who  is  the  payee, 
either  by  evidence  of  his  handwriting,  or  by 
other  Bulficient  evidence."     Blaltely  v.  Grant, 
6  Mass.   386. 

This    same   doctrine   is  laid   down   in   the 
text  books.    In  2  Greenleaf  on  Ev.  sec  163, 
Ann.  Cas.  1917A. — 49. 
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16th  Ed.,  it  is  said:  "Where  the  action  is 
between  the  immediate  parties  to  the  con- 
tract, as  payee  and  maker  of  the  note,  the 
plaintiff  ordinarily  has  only  to  produce  the 
instrument  and  prove  the  signature,  but 
where  the  plaintiff  was  not  an  original  party 
to  the  contract,  but  has  derived  his  title 
by  means  of  some  intermediate  transfer,  the 
steps  of  the  transfer  become  to  some  extent 
material  to  be  proved."  In  a  note  to  that 
section,  it  is  said:  "Possession  of  a  negotia- 
ble bill  or  note  is  prima  faoie  evidence  of 
the  title  in  the  holder,  on  proof  of  the  in- 
dorsements." In  sec.  164  it  is  said:  "Ac- 
ceptance of  a  bill  admits  signature  of  drawer 
and  admits  nothing  as  to  the  signature  of 
payee  or  other  indorsers."  In  sec  166  it  is 
said:  "Plaintiff  is  not  bound  to  allege,  nor, 
of  course,  to  prove,  any  indorsements  but 
such  as  are  necessary  to  convey  title  to  him- 
self." 

In  Story  on  Prom.  Notes,  sec.  138,  it  is 
said:  "In  ordinary  cases  where  a  note  is 
in  all  respects  genuine,  and  with  a  genuine  in- 
dorsement in  blank  by  the  proper  owner  or 
holder,  the  possession  of  it  is  sufficient  to 
entitle  the  person  producing  it,  to  receive  pay- 
ment thereof,  for  such  possession  is  prima 
facie,  or  presumptive  evidence,  that  he  is  the 
rightful  owner  or  lawful  possessor  of  the 
note."  This  confirms  the  statement  above 
made  that  the  authorities  when  speaking  of  a 
blank  indorsement  mean  a  genuine  indorse- 
ment, and  not  a  mere  name  written  on  the 
back  of  the  note.  To  the  same  effect  see  2 
Starkie  on  Ev.  (7  Am.  Ed.)  216. 

[448]  The  question  is  conclusively  settled 
by  the  same  author  whose  text  is  cited  in  sup- 
port of  the  court's  position  in  the  opinion  un- 
der discussion.  In  the  6th  Ed.  of  Daniels 
on  Negotiable  Instruments,  sec.  812,  it  is 
said :  "When  indorsement  is  denied  the  hold- 
er must  prove  indorsement  by  the  original 
payee  in  order  to  hold  the  presumption  that 
he  is  an  innocent  purchaser."  And  in  sec. 
1219  it  is  said:  "A  negotiable  instrument 
cannot  be  admitted  in  evidence  when  its 
execution  and  delivery  have  been  denied, 
without  proof  of  the  genuineness  of  the  signa- 
tures; in  such  case  the  burden  of  proof  is 
'  on  the  plaintiff  to  prove  that  the  instrument 
was  duly  executed  and  delivered,  and  under 
the  general  issue,  or  a  denial  of  an  indorse- 
ment in  an  action  by  an  indorsee,  there  must 
be   proof  of   due   indorsement." 

Pendleton  v.  Smissaert  was  rightly  decid- 
ed, but  the  dicta  above  mentioned,  and  upon 
which  counsel  for  defendant  in  error  relies, 
does  not  correctly  state  the  law. 

Gumaer  v.  Sowers,  31  Colo.  164,  71  Pac. 
1103,  is  another  case  in  which  this  question 
was  discussed.  There  the  objection  to  the 
introduction  of  a  note  without  proof  of  the 
signatures  was  not  made  in  apt  time,  so  as 
to  make  the  ruling  on  its  admission  review- 


770 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


able  in  this  court.  The  judgment  was  prop- 
erly affirmed,  but  in  the  opinion  there  are 
some  statements  which  support  the  position 
of  defendant  in  error  in  this  case.  They 
were,  however,  not  necessary  to  the  decision; 
were  due  to  evident  misapprehension  of  the 
authorities,  as  in  the  case  above  discussed, 
and  should  be  regarded  as  dicta  merely. 

We  are  of  the  opinion  that,  both  on  princi- 
ple and  authority,  in  a  suit  against  the 
maker  of  a  promissory  note  by  one  claiming 
to  hold  as  an  indorsee,  where  the  execution 
and  indorsement  are  put  in  issue  by  tlie 
answer,  such  note  is  not  admissible  in  evi- 
dence without  proof  of  the  signatures.  There 
is  no  presumption  that  the  names  on  the 
note  were  written  bjr  or  under  the  authority 
of  the  persons  whose  [449]  signatures  they 
purport  to  be.  There  was,  therefore,  error 
in  overruling  defendant's  objection  to  the 
admission  of  the  note  in  this  case.  There 
being  no  competent  evidence  of  plaintiff's 
ownership  of  the  note,  he  was  not  entitled  to 
relief. 

The  judgment  is  reversed  and  the  cause  re- 
manded. 

White,  J.,  not  participating. 

Gabbert,  C.  J.  {conmtrring  specially), — ^It 
was  necessary  for  plaintiff  to  prove  the  sig- 
nature of  the  maker.  It  was  also  necessary 
for  him  to  prove  the  transfer,  but  the  pos- 
session and  introduction  of  the  note,  indorsed 
by  a  name  identical  with  the  name  of  the 
payee,  would  be  prima  facie  evidence  that 
plaintiff  was  the  owner  in  due  course. 

Scott>  J.,  concurs  with  these  views. 
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Introductory. 

The  purpose  of  the  present  note  is  to  re^ 
view  the  cases  wherein  the  courts  have 
passed  on  the  necessity  of  proving  the  fact 
or  the  genuineness  of  the  signature  of  the 
maker  or  Indorser  of  a  promissory  note  on 
which  suit  is  brought.  There  are  many  deci- 
sions involving  the  necessity  of  proving  "ex- 
ecution" generally,  but  in  the  present  dis- 
cussion only  such  of  those  cases  are  included 
as  involve  the  question  of  signature  as  an 
element  of  execution.  Some  cases,  however, 
are  included  in  which  the  courts  have  ruled 
on  the  necessity  of  proving  execution  and 
have  made  no  mention  of  signature,  but  in 
which  it  is  apparent  that  the  word  execution 
is  meant  to  include  the  signature.  Cases 
concerning  the  necessity  of  pleading,  as  dis- 
tinguished from  proof,  are  not  included, 
though  many  of  them  interpret  the  same  stat- 
utes and  lay  down  practically  the  same  rulc« 
as  are  found  in  the  included  cases.  Cases  re- 
garding assignment  are  excluded  where  it  i5 
clear  that  by  assignment  is  meant  not  the 
signature  or  indorsement  of  the  assignor  but 
the  question  of  the  factum  of  the  assignment, 
the  intent  thereof,  etc. 

Commoti'law  Rule, 

In  Bailey  v.  Valley  Nat.  Bank,  127  111.  332, 
19  N.  E.  695,  it  was  said  that  at  common  law, 
in  a  suit  on  a  note  under  seal,  the  plaintiff 
was  not  required  in  the  first  instance  to 
prove  execution,  because  the  seal  imported 
both  consideration  and  verity;  and  that  to 
put  the  plaintiff  to  proof  of  the  execution 
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of  a  sealed  note,  the  defendant  was  required 
to  put  in  issue  the  signing,  sealing,  and  de- 
livering of  the  instrument  by  his  plea  of  non 
eet  factum. 

But  the  rule  was  otherwise  in  the  case  of  a 
suit  on  a  note  not  imder  seal,  for  in  such  a 
case  the  plea  of  the  general  issue  put  in  issue 
every  material  allegation  of  the  declaration, 
and  was  necessarily  a  denial  of  the  execution 
and  of  the  indorsements  of  the  note  sued  on, 
and  cast  on  the  plaintiff  the  necessity  of 
proving  the  execution  and  indorsements,  as 
an  essential  prerequisite  to  his  recovery. 
Keplinger  v.  Griffith,  2  Gill  &  J.  (Md.)  296. 
See  also  Stroud  v.  Harrington,  Herapst.  117, 
23  Fed.  Gas.  No.  13,546a;  Garrett  v.  Garrett, 
64  Ala.  263;  Bailey  v.  Valley  Nat.  Bank,  127 
111.  332,  19  N.  E.  695;  Taylor  v.  Gay,  6 
Blackf.  (Tnd.)  151;  Robinson  v.  Lair,  31  la. 
9;  Banks  v.  MoCosker,  82  Md.  518,  34  Atl. 
539,  51  Am.  St.  Rep.  478;  Ellis  v.  Planters' 
Bank,  7  How.  (Miss.)  235;  Brashear  v. 
Martin,  25  Tex.  202;  Murphy  v.  Skinner,  160 
Wis.  564,  152  N.  W.  172. 

In  most  jurisdictions  this  rule  of  the  com- 
mon law  requiring  proof  of  the  signatures  to 
an  unsealed  note  lias  been  changed  by  statu- 
tory enactments  dispensing  with  such  proof 
except  where  the  defendant  denies  the  signa- 
tures under  oath,  in  a  verified  plea  or  in  an 
affidavit  attached  to  the  pleadings.  In  a 
few  jurisdictions  no  oath  is  required,  and  in 
a  few  the  common-law  rule  still  seems  to 
maintain.  Since  nearly  all  the  decisions 
within  the  scope  of  this  note  involve  the  con- 
struction of  local  statutes,  and  since  the 
various  statutes  often  differ  materially,  it 
has  been  deemed  advisable  to  treat  the  sub- 
ject by  jurisdictions. 

Particular  Jurisdictions* 

United  States. 

The  United  States  courts  enforce  the  laws 
of  the  individual  states,  with  respect  to  the 
necessity  for  proof  of  signatures  to  notes 
sued  on,  and  follow  the  rulings  of  the  states 
in  that  regard.  Sebree  v.  Dorr,  9  Wheat. 
658,  6  U.  S.  (L.  ed.)  160;  McClintock  v. 
Cummins,  2  McLean  98,  15  Fed.  Gas.  No. 
8,698;  Pratt  v.  Willard,  6  McLean  27,  19 
Fed.  Cas.  No.  11,378. 

Alabama. 

By  statute  in  Alabama  every  written  in- 
strument which  is  the  foundation  of  a  suit 
and  purports  to  be  signed  by  the  defendant, 
his  partner,  agent,  or  attorney  in  fact  "must 
be  received  in  evidence  without  proof  of  the 
execution,  unless  the  execution  thereof  is 
denied  by  plea  verified  by  affidavit,  and  every 
assignment  of  such  instrument,  on  which  suit 
is  brought  in  the  name  of  the  assignee,  must 


be  deemed  genuine  unless  impeached  in  like 
manner,  when,  in  either  case,  the  burden  of 
proof  is  cast  on  the  plaintiff."  Code  1896, 
§  1801.  This  statute  was  section  2279  of 
the  Code  of  1852  and  has  been  brought  fur- 
ward  in  subsequent  codes  as  section  2682  of 
the  Code  of  1867,  section  3036  of  the  Code  of 
1876,  section  2770  of  the  Code  of  1886,  and 
section  3767  of  the  Code  of  1907. 

The  statute  quoted  is  a  substantial  re- 
enactment  of  the  territorial  statute  of  1811 
(Clay's  Dig.  340,  §  152)  and  consequently 
has  received  the  construction  which  that 
statute  had  received,  viz.,  tliat  the  allegation 
of  the  execution  of  the  instrument  sued  on 
was  a  mere  matter  of  description,  and  if  the 
instrument  produced  conformed  to  the  de- 
scription, no  proof  of  execution  was  neces- 
sary, in  the  absence  of  a  verified  plea.  Wim- 
berly  v.  Dallas,  52  Ala.  196. 

Where  the  statute  is  complied  with  by 
filing  the  sworn  plea  of  non  est  factum,  the 
burden  of  proving  the  signature  of  the  maker 
of  the  instrument  which  is  the  foundation  of 
the  suit  is  on  the  complainant.  Oxford 
Iron  Co.  V.  Spradley,  46  Ala.  98;  Wimberly 
V.  Dallas,  52  Ala.  196;  Tuskaloosa  Cotton- 
Seed  Oil  Co.  V.  Perry,  85  Ala.  158,  4  So. 
635;  Ledbetter,  etc.  Land,  etc.  Assoc,  v.  Vin- 
ton, 108  Ala.  644,  18  So.  692;  Carter  v.  Long,. 
125  Ala.  280,  28  So.  74;  Peevey  v.  Tapley„ 
148  Ala.  320,  42  So.  561;  Martin  v.  Jesse- 
French  Piano,  etc.  Co.  151  Ala.  289,  44  Sa 
112;  Himes  Supply  Co.  v.  Parker,  157  Ala. 
512,  47  So.  794;  International  Harvester  Co. 
V.  Gladney,  157  Ala.  548,  47  So.  733;  Gillespie 
V.  Hester,  160  Ala.  444,  49  So.  580;  Penton 
V.  Williams,  163  Ala.  603,  51  So.  35;  Jackson 
V.  Georgia  F.  Ins.  Co.  reported  in  full,  post, 
this  volume,  at  page  807;  Sulzby  v.  Palmer, 
70  So.  1;  Stone  v.  Goldberg,  6  Ala.  App.  249, 
60  So.  744.  In  Oxford  Iron  Co.  v.  Spradley, 
supra,  the  court  said:  "Under  the  pleading* 
in  this  case,  the  note,  or  copy  of  which  is- 
given  in  the  bill  of  exceptions,  was  properly 
admitted  in  evidence,  without  proof  of  its 
execution.  The  suit  is  against  the  defendant 
as  a  corporation,  and  the  complaint  states 
that  the  note  was  made  by  the  defendant. 
It  is  signed  thus:  'Oxford  Iron  Company, 
Per  Richard  L.  Campbell,  Pres't.'  It  pur- 
ports to  be  the  note  of  the  corporation  de- 
fendant, made  by  its  agent,  the  president  of 
the  company,  and  is  the  foundation  of  the 
suit.  Thefe  was,  therefore,  no  error  in  per- 
mitting it  to  be  read  to  the  jury  without 
proof  of  its  execution,  as  its  execution  was 
not  denied  by  a  plea  verified  by  affidavit. 
Rev.  Code,  §  2682."  In  Wimberly  v.  Dallas, 
62  Ala.  196,  it  was  said:  "If  the  instrument 
sued  on  is  averred  in  the  complaint  to  have 
been  executed  by  the  defendant,  though  it 
does  not  purport  on  its  face  to  have  been  so 
executed,    it   falls    within    the    statute,    and 
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must  be  regarded  as  the  act  of  the  defendant, 
in  the  absence  of  a  verified  plea,  putting  in 
issue  its  execution.     No  other  construction 
will  subserve   the   purposes   of   the   statute. 
The  intention  of  its  enactment  was  to  relieve 
the  plaintiff  from  the  burden  imposed  by  the 
common  law,  of  proving  the  execution  of  the 
instrument  sued  on,  unless  the  defendant  by 
a  verified  plea  denied  its  execution.     In  the 
a.bsence  of  such  plea,  the  fact  of  execution  is 
not  in  issue;  it  is  admitted  of  record  by  the 
defendant.    From  this  construction  no  injury 
results    to   the    defendant.      He   can   always 
demand  an  inspection  of  the  instrument,  and 
it    must    be   allowed   him.      R.    C.    §    2635. 
Whether  he  executed  it,  or  whether  it  was 
executed  by  any  one  having  authority  to  bind 
him,  is  a  fact  resting  within  his  own  knowl- 
edge, and  it  is  not  unjust  to  him  to  fore- 
close  all   inquiry   on   that   point,   unless   he 
will   pledge  his  conscience  in  denial  of  it." 
In  Ledbetter,  etc.  Land,  etc.  Assoc,  v.  Vin- 
ton, 108  Ala.  644,  18  So.  692,  the  court  said: 
"But   it    is    insisted   that   no    judgment    by 
default  should,  or  qould  legally,  have  been  ren- 
dered  against   them    [the   makers]    without 
proof  of  their  having  executed  the  note  as 
alleged   in  the  complaint.     This  is  not  the 
law.     In  the  absence  of  a  verified  plea  of 
non  est  factum  on  their  part,  the  execution 
of  the  note  by  them  as  alleged  in  the  com- 
plaint was   not   an   issue   in   the  case,   the 
averment  of  execution  was  to  be  taken  as 
true,  and  the  plaintiff  was  under  no  neces- 
sity to  prove  it.     The  case  comes  directly 
within    section    2769    of   the    code,    as   con- 
strued by  this  court  in  a  number  of  cases. 
That  section  provides  in  express  terms  that 
'every    written    contract    the   foundation    of 
the   suit  purporting  to  be   executed  by  the 
party  sought  to  be  charged'  is  evidence  of  its 
own  execution,  etc.,  but  may  be  impeached 
by  plea,  and  when  so  impeached  the  burden 
is   on   the  defendant;    but   it  was  long  ago 
determined  that  this  statute  was  to  be  con- 
strued in  the  light  of  certain  others  bearing 
upon   the   subject;    and   that,   so   construing 
it,    all    contracts,    the    foundation    of    suits, 
which  either  purported  to  be,  or  were  alleged 
in  the  complaint  to  have  been,  executed  by 
the    defendant    were    within    its    terms    and 
self-proving  as  to  the  fact  of  execution  un- 
less that  fact  were  denied  by  sworn  plea." 

The  plaintiff  need  not  prove  the  execution 
of  the  note  in  the  absence  of  a  verified  denial, 
for  only  by  such  denial  can  the  execution 
be  put  in  issue.  Sorelle  v.  Elmes,  6  Ala. 
706;  Milligan  v.  Pollard,  112  Ala.  465,  20 
So.  620;  Gates  v.  Morton  Hardware  Co.  146 
Ala.  692,  mem.  40  So.  509. 

Neither  does  the  genuineness  of  an  indorse- 
ment to  a  note  sued  on  need  proof  in  the 
absence  of  a  sworn  denial.  Introduction  of 
the  note  with  indorsement  is  sufficient.    Beal 


v.  Snedicor,  8  Port.  623;  Jennings  v.  Gum- 
mings,  9  Port.  309;  Deshler  v.  Guy,  5  Ala. 
186;  Frazer  v.  Brownrigg,  10  Ala.  817; 
Bragg  V.  Nail,  14  Ala.  619;  Bancroft  y. 
Paine,  15  Ala.  834;  Savage  v.  Walshe,  26 
Ala.   619;    Price   v.  Lavender,  38   Ala.  389. 

A  sworn  denial  by  the  defendant  of  the 
assignment  to  the  plaintiff  of  the  note  sued 
on  makes  it  essential  to  the  plaintiff's  re- 
covery that  he  shall  prove  the  indorsement. 
Slaughter  v.  Montgomery  First.  Nat.  Bank, 
109  Ala.  157,  19  So.  430. 

The  foregoing  statute  applies  only  where  a 
note  is  the  foundation  of  the  suit,  and  is 
without  any  application  when  it  is  proposed 
to  use  the  note  collaterally  to  establish  an 
indebtedness.  In  such  a  case  the  party  rely- 
ing on  the  note  must  prove  its  execution. 
Garrett  v.  Garrett,  6^4  Ala.  263. 

ASKANSAS. 

Section  3108,  Digest  of  Statutes  of  Arkan- 
sas, provides  that  "where  a  writing  purport- 
ing to  have  been  executed  by  one  of  the 
parties  is  referred  to  in,  and  filed  with,  a 
pleading,  it  may  be  read  as  genuine  against 
such  party,  unless  he  denies  its  genuineness 
by  afiSdavit  before  the  trial  is  begun." 

By  virtue  of  that  statute  a  plaintiff  suing 
on  a  promissory  note  in  Arkansas  need  not 
prove  its  execution  tmless  it  has  been  denied 
under  oath.  Trowbridge  v.  Pitcher,  4  Ark. 
157;  State  Bank  v.  Kerby,  9  Ark.  345;  Rich- 
ardson V.  Comstock,  21  Ark.  69;  Hall  v.  Rei. 
85  Ark.  269,  107  S.  W.  1176.  See  alw 
Cheney  v.  Higginbotham,  10  Ark.  273.  In 
State  Bank  v.  Kerby,  supra,  the  appellate 
court  held  to  be  erroneous  the  following 
instruction  given  by  the  trial  court:  "If 
plaintiff  did  not  prove  that  defendant  Munk- 
ers  made  his  mark,  which  appears  in  said 
not«  between  his  Christian  and  surnames, 
they  must  find  for  Hunkers.  Where  defend- 
ant does  not  himself  write  his  name  to  a 
note,  but  makes  his  mark,  if  unattested  by  a 
witness,  the  plea  of  nil  debet  puts  in  issue 
the  execution  of  the  note,  and,  before  plain- 
tiff can  recover  thereon,  the  execution  thereof 
must  be  proven  by  extrinsic  evidence."  Scott, 
J.,  said:  "Tlie  instructions  given  by  the 
court  below  to  the  jury  were  clearly  errone- 
ous. The  declaration  was  founded  upon  a 
note  in  writing  charged  to  have  been  execut- 
ed by  the  defendant,  of  which  forfeit  was 
made.  The  plea  was  nil  debet,  but  was  not 
verified  by  affidavit,  consequently  the  execu- 
tion of  the  writing  was  not  put  in  issue. 
Digest,  p.  812,  sec.  103,  105.  The  judgment 
of  the  court  below  must  be  reversed,  and  the 
cause  remanded  to  be  proceeded  in  accord- 
ing to  law."  In  Trowbridge  v.  Pitcher,  4 
Ark.  157,  it  was  said:  "Under  our  statute, 
the  production  of  the  note  is  evidence  of  its 
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execution,  and  the  consideration  for  which  it 
was  given,  and  is  full  proof  of  these  facts, 
unless  questioned  by  pleas  of  nil  debet,  non 
est  factum,  non  assumpsit,  and  the  like,  sup- 
ported hy  affidavit.  In  this  case  the  plea 
is  unsupported  by  affidavit;  consequently,  the 
production  of  the  note  itself  proves  the  in- 
debtedness  of  the  defendants,  in  the  manner 
charged  in  the  declaration." 

But  in  an  action  arising  in  Arkansas,  it 
has  been  held  by  the  United  States  circuit 
court  that  a  verified  plea  of  non  assump- 
sit makes  it  necessary  for  the  defendant  to 
prove  the  execution  of  the  note.  Gray  v. 
Tunstall,  Hempst.  558,  10  Fed.  Cas.  No. 
6,730. 

The  section  heretofore  quoted  seems  to  have 
been  a  substantial  re-enactment  by  the  state 
legislature  of  an  act  which  provided  for  the 
territory  of  Arkansas  that  in  an  action  on 
a  written  instrument  it  should  not  be  lawful 
for  the  defendant  to  deny  the  execution  of 
the  instrument  except  by  plea  supported  by 
aflfidavit.  Before  the  incorporation  of  Ar- 
kansas  as  a  state,  it  was  held  that  the  word 
"execution"  in  the  territorial  statute  did 
not  include  indorsement  except  in  the  case 
of  an  action  against  the  indprser  founded  on 
the  indorsement,  and  that  except,  therefore, 
in  such  an  action  against  the  indorser,  a 
plea  of  non  assumpsit  was  still  sufficient  to 
put  the  indorsement  in  issue,  and  to  put  the 
plaintiff  to  his  proof  thereof,  as  at  common 
law.  Stroud  ▼.  Harrington,  Hempst.  117, 
23  Fed.  Gas.  No.  13,646a,  wherein  the  court 
said:  "We  are  equally  clear  in  the  opinion 
that  the  indorsement  of  a  note  is  not  em- 
braced by  the  spirit  and  intention  of  our 
statute,  unless  the  action  is  founded  on  the 
indorsement  against  the  indorser.  The  in- 
dorsers  may  be,  and  frequently  are,  stran- 
gers to  the  maker  of  the  note,  who  cannot 
be  presumed  to  know  their  handwriting. 
Suspicious  circumstances  may  exist  in  re- 
lation to  the  assignment,  and  yet  the  maker 
is  ignorant  of  the  indorser's  handwriting,  and 
cannot  safely  deny  it  under  oath.  He  is 
compelled  to  admit  it,  or  swear  to  that  of 
which  he  is  ignorant.  A  doctrine  from  which 
such  consequences  result  cannot  be  admitted 
to  be  correct.  The  case  of  Mills  v.  U.  S. 
Bank,  11  Wheat.  431  [6  U.  S.  (L.  ed.)  612], 
does  not  apply  to  the  case  before  the  court. 
Mills  was  sued  as  an  indorser  by  the  bank, 
and  under  a  rule  of  court,  in  substance 
analogous  to  our  statute,  he  was  not  per- 
mitted to  deny  his  assignment  unless  he  did 
so  under  oath.  And  we  should  not  hesitate 
to  apply  the  same  rule  under  our  statute. 
It  was  then  erroneous,  we  think,  to  render 
judgment  for  the  plaintiff  in  the  court  be- 
low, without  proof  of  the  indorsement  of  the 
note  by  Clarke,  and  on  that  ground  the 
judgment  must  be  reversed." 
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Califobnxa. 

Section  62  of  the  California  Practice  Act 
provides  that  *'when  any  complaint  or  answer 
is  founded  on  any  instrument  of  writing 
which  is  alleged  to  have  been  signed  by  the 
party,  the  signature  shall  be  considered  as 
admitted,  unless  denied  by  such  party  under 
oath."  Section  53  of  the  same  act  provides 
as  follows:  "When  an  action  is  brought  up- 
on a  written  instrument,  and  the  complaint 
contains  a  copy  of  such  instrument,  or  a 
copy  is  annexed  thereto,  the  genuineness  and 
due  execution  of  such  instrument  shall  be 
deemed  admitted,  unless  the  answer  denying 
the  same  be  verified." 

Under  those  statutes  it  has  been  held  that 
a  failure  on  the  part  of  the  defendant  to  deny 
under  oath  the  execution  of  the  note  sued  on, 
where  the  note  or  a  copy  thereof  is  attached 
to  the  pleadings,  is  an  admission  of  its  ex- 
ecution and  that  the  plaintiff  need  not  prove 
the  execution.  Horn  v.  Volcano  Water  Co. 
13  Cal.  62,  73  Am.  Dec.  560;  Corcoran  v. 
Doll,  32  Cal.  83;  Brown  v.  Weldon,  71  Cal. 
393,  12  Pac.  280;  Waldrip  v.  Black,  74  Cal. 
409,  16  Pac.  226;  Ward  v.  Clay,  82  Cal. 
502,  23  Pac.  50,  227;  Bauer  v.  Broder,  107 
Cal.  282,  40  Pac.  430;  San  Luis  Obispo 
County  Bank  y.  Greenberg,  127  Cal.  26,  59 
Pac.  139;  Miller  v.  Dunlap,  28  Cal.  App.  313, 
152  Pac.  309.  See  also  Hastings  v.  Dollar- 
hide,  18  Cal.  391;  Farmers,'  etc.  Bank  v. 
Copsey,  134  Cal.  287,  66  Pac.  324. 

It  has  also  been  held  that  the  foregoing 
statutes  do  not  apply  to  the  case  of  a  suit 
brought  by  an  indorsee  against  the  maker 
of  the  note,  and  that  the  denial  of  the  latter 
does  not  have  to  be  under  oath  in  order  to 
put  in  issue  the  signing.  Grogan  v.  Ruckle, 
1  Cal.  193;  Mahe  v.  Reynolds,  38  Cal.  560. 

Where  the  defendant  admits  in  open  court 
the  execution  of  the  note  sued  on,  the  plain- 
tiff need  give  no  proof  thereof.  Sheehy  v. 
Chalmers,  36  Pac.  514. 

Canada. 

Tn  Manitoba  it  has  been  held  that  where 
the  defendant  in  an  action  on  a  promissory 
note  swore  that  she  did  not  sign  the  note, 
the  burden  w^as  on  the  plaintiff  to  show  that 
the  signature  was  that  of  the  defendant. 
Hebert  v.  Harel,  2  West.  L.  Rep.  (Manitoba) 
18. 

COLOBADO. 

In  Colorado  it  has  been  held  that  the  gen- 
uineness and  due  execution  of  a  note  sued 
on  are  put  in  issue  by  a  verified  answer  and 
must  be  proved  by  the  plaintiff.  Assig  v. 
Pearsons,  9  Colo.  687,  13  Pac.  719;  Lothrop 
V.  Roberts,  16  Colo.  250,  27  Pac.  698;  Loth- 
rop V.  Union  Bank,  16  Colo.  257,  27  Pac. 
696;  Brown  v.  Tourtelotte,  24  Colo.  204,  50 
Pac.  196.   And  see  the  reported  case,  wherein 
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it  is  held  that  a  verified  general  deniaJ  is  suf- 
ficient to  put  in  issue  the  genuineness  of  the 
signatures  of  the  maker  and  of  the  indorsers. 

The  foregoing  rule  is  not  changed  by  the 
fact  that  the  defendant  follows  his  denial 
by  affirmative  allegations  that  the  note  was 
forged.  The  burden  is  still  on  the  plaintiff 
to  prove  the  execution.  Lothrop  v.  Union 
Bank,  16  Colo.  257,  27  Pac.  696;  Brown  v. 
Tourtelotte,  24  Colo.  204,  50  Pac.  195.  In  the 
case  last  cited,  the  court  said:  "We  think  it 
has  been  uniformly  held  that  in  an  action 
upon  a  promissory  note,  the  sworn  answer  of 
defendant  denying  its  execution,  casts  the 
burden  of  proving  its  execution  upon  the 
plaintiff,  and  that  this  rule  is  not  changed 
by  following  such  denial  by  affirmative  alle- 
gation that  the  note  was  forged.  Such  alle- 
gation is  mere  redundancy,  since  the  fact  of 
the  forgery  was  put  in  issue  by,  and  might 
have  been  proven  under,  the  general  denial." 

But  in  the  absence  of  a  verified  answer 
denying  execution,  proof  that  he  received  the 
note,  with  indorsements  thereon,  is  prima 
facie  proof  by  the  plaintiff  of  the  genuine- 
ness of  the  indorsements,  and  the  plaintiff 
need  give  no  further  proof  of  the  genuineness 
thereof,  the  burden  being  on  the  defendant  to 
disprove  it.  Parkison  v.  Boddiker,  30  Colo. 
503,  15  Pac.  806;  Pendleton  v.  Smissaert, 
1  Colo.  App.  508,  29  Pac.  521.  In  the  case 
last  cited,  it  appeared  that  there  was  no 
verified  denial  of  the  execution  or  indorse- 
ments but  the  defendant  pleaded  in  defense 
that  the  note  was  given  to  cover  gambling 
losses  In  a  bucket  shop.  An  instruction  was 
asked  by  the  defendant  to  the  effect  that 
"the  plaintiff  must  prove  the  genuineness 
of  the  indorsement  of  said  note  by  said 
Cheney  to  said  Prentice,  and  also  the  gen- 
uineness of  the  indorsement  of  said  note  by 
said  Prentice  to  plaintiff;  that,  if  the  plain- 
tiff has  failed  to  prove  the  genuineness  of 
either  of  said  indorsements,  the  jury  will 
find  for  the  defendant."  The  trial  court  re- 
fused to  give  the  instruction,  and  the  ap- 
pellate court,  sustaining  the  refusal,  said: 
"Defendant  was  not  entitled  to  this  instruc- 
tion. Plaintiff  proved  that  he  received  the 
note  before  maturity  without  notice  of  any 
defense  and  with  the  indorsements  upon  the 
note,  and  he  thereby  made  prima  facie  proof, 
thus  casting  upon  the  defendant  the  burden 
of  disproving  the  genuineness  of  the  indorse- 
ments if  he  could." 

Delawabb. 

By  statute  in  Delaware  (Rev.  Code  378,  § 
5)  defendant  sued  on  a  note  will  not  be 
allowed  to  deny  his  signature  except  by  plea 
supported  by  affidavit.  Under  that  statute, 
in  the  absence  of  such  plea  and  affidavit,  a 
plaintiff  suing  on  a  note  need  offer  no  proof 


as  to  the  making  of  the  note  or  as  to  tJie 
signatures  of  the  makers.  Pusey  v.  Pyle,  4 
Houst.  98,  wherein  the  court  said:  **The 
words  of  the  statute  are  general  and  broad 
enough  to  cover  this  case,  and  the  copy  of 
the  note  filed  was  sufficient  to  apprise  the 
defendants  of  the  note  on  which  they  were 
sued,  and  which  it  is  alleged  in  the  narr 
was  made  to  Wm.  Pyle,  and  was  afterward 
indorsed  by  him,  and  if  they  intended  to  re- 
quire proof  of  his  indorsement  at  the  trial, 
they  should  have  denied  it  by  their  affidavit 
filed  when  they  entered  their  pleas.  And  not 
having  done  so,  it  must  be  taken  to  be  ad- 
mitted. Besides,  the  copy  of  the  note  filed 
with  the  affidavit  of  the  plaintiff,  is  sufficient 
to  take  it  to  the  jury  without  any  proof  as 
to  the  making  of  the  note,  or  of  the  signatures 
of  the  makers  of  it  under  the  strictest  con- 
struction of  the  words  of  the  statute,  and 
that  of  itself  puts  it  in  evidence  before  them. 
The  objection  is,  therefore,  overruled  and 
the  note  is  admitted  in  evidence." 

Georqia. 

The  Georgia  Civil  Code  of  1895,  section 
3701  <§  4295,  Code  1910)  provides  as  fol- 
lows: "A  party  may  deny  the  original  ex- 
ecution of  the  contract  sought  to  be  enforced, 
or  its  existence  in  the  shape  then  subsisting. 
In  either  event,  if  the  contract  be  in  writing 
and  BO  declared  upon,  the  denial  must  be  on 
oath  and  filed  at  the  first  term  after  the 
service  is  perfected."  It  is  further  provided 
in  section  3705  (§  4299,  Code  1910)  that  "an 
indorsement  or  assignment  of  any  bill,  bond, 
or  note,  when  the  same  is  sued  on  by  the 
indorsee,  need  not  be  proved  unless  denied  on 
oath." 

Under  the  foregoing  statutes  a  note  sued 
<m  is  admissible  in  evidence  without  proof 
of  its  execution,  in  the  absence  of  a  verified 
plea  of  non  est  factum.  Hays  v.  Hamilton, 
68  Ga.  833;  Kelly  v.  Keese,  102  Ga.  700,  29 
S.  E.  591;  Loyd  v.  Pollitt,  144  Ga.  91,  8C 
S.  E.  233;  Gray  v.  Oglesby,  9  Ga,  App.  356, 
71  S.  E.  605;  Blount  v.  Radford,  16  Ga.  App 
95,  84  S.  E.  691;  McMillan  v.  Jacksonville 
Fourth  Nat.  Bank,  89  S.  E.  635.  And  this  ib 
so  although  it  appears  that  the  maker  signed 
by  his  mark.  Loyd  v.  Pollitt,  144  Ga.  91,  8C 
S.  E.  233. 

Also  a  plaintiff  need  give  no  proof  of  the 
fact  or  genuineness  of  the  indorsements  on 
a  note,  in  the  absence  of  a  verified  plea  of 
non  est  factum.  Habersham  v.  Lehman,  63 
Ga.  380;  Tyson  v.  Bray,  117  Ga.  689,  45  S. 
E.  74;  Neal  v.  Gray,  124  Ga.  510,  52  S.  E. 
622;  Sheffield  v.  Johnson  County  Sav.  Bank, 
2  Ga.  App.  221,  58  S.  E.  386;  South  v.  Peo- 
ple's Nat.  Bank,  4  Ga.  App.  92,  60  S.  E. 
1087 ;  Cedar  Rapids  Nat.  Bank  v.  Becksham, 
6  Ga.  App.  571,  65  S.  E.  359;  Harper  v.  Peo- 
ples, 11  Ga.  App.  161,  74  S.  E.  1008;  Kirby 
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T.  Johnson  County  Sav.  Bank,  12  Ga.  App. 
157,  76  S.  E.  996;  Citizens'  Bank  v.  Ware,  12 
Ga.  App.  512,  77  S.  E.  589  j  Butler  v.  Green- 
ville First  Nat.  Bank,  13  Ga.  App.  35,  78 
S.  E.  772.  And  section  3705  heretofore  quot- 
ed applies  to  an  indorsement  in  blank,  though 
the  plaintifT  has  not  filled  out  the  indorse- 
ment, Habersham  v.  Lehman,  63  Ga.  380; 
to  an  indorsement  by  agent  or  attorney  as 
well  as  to  one  purporting  to  have  been  made 
in  person,  Habersliam  v.  Lehman,  63  Ga. 
380;  Neal  v.  Gray,  124  Ga.  510,  52  S.  E. 
622;  and  to  an  indorsement  purporting  to 
be  that  of  a  corporation,  though  having  no 
corporate  seal,  Sheffield  v.  Johnson  County 
Sav.  Bank,  2  Ga.  App.  221,  58  S.  E.  386. 

But  a  verified  plea  of  non  est  factum  puts 
in  issue  the  execution  of  the  note  sued  on 
and  the  plaintiff  must  prove  it,  before  the 
note  may  be  admitted  in  evidence.  Stanton 
V.  Burge,  34  Ga.  435;  Kelly  v.  Keese,  102  Ga. 
700,  29  S.  E.  591 ;  Jewell  v.  Walker,  109  Ga. 
241,  34  S.  E.  337;  Patton  v.  Lafayette  Bank, 
124  Ga.  9C5,  4  Ann.  Cas.  639,  53  S.  E.  664, 
5  L.R.A.(N.S.)  592;  Thompson  v.  Kelsey, 
8  Ga.  App.  23,  68  S.  E.  518;  Wilson  v.  Barn- 
ard, 10  Ga.  App.  98,  72  S.  E.  943.  See  also 
Paulk  v.  Creech,  8  Ga.  App.  738,  70  S.  E. 
145. 

A  plea  purporting  to  be  a  plea  of  non  est 
factum  but  sworn  to  only  "upon  information 
and  belief"  is  not,  however,  sufiiciont  to 
cast  the  onus  of  proving  the  execution  of 
the  note  on  the  plaintiff.  Martin  v.  Lamb, 
77  Ga.  252,  3  S.  E.  10.  And  a  plea  which 
does  not  unequivocally  deny  that  the  note 
sued  on  is  the  act  and  deed  of  the  maker 
is  not  a  good  plea  of  non  est  factum.  Taylor 
V.  Johnson,  89  S.  E.  77.  A  plea  under  oath 
denying  the  allegation  of  the  petition  that 
the  plaintiff  is  the  bona  fide  holder  of  the 
note  for  value  and  before  maturity  is  not 
the  equivalent  of  a  plea  of  non  est  factum 
as  to  the  indorsement.  Butler  v.  Greenville 
First  Nat.  Bank,  13  Ga.  App.  35,  78  S.  E. 
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But  the  plea  of  non  est  factum  may  be 
either  a  denial  of  the  execution  of  the  note 
by  the  defendant  altogether,  or  a  denial  of 
its  execution  by  him  in  its  present  shape. 
Wilson  V.  Barnard,  10  Ga.  App.  98,  72  S. 
E.  943.  So,  in  a  case  wherein  the  defendant 
denied  under  oath  that  the  note  sued  on 
was,  at  the  time  of  its  execution,  under  seal, 
alleging  that  the  word  "seal"  had  been  added 
to  his  signature  fraudulently  to  prevent  the 
bar  of  the  statute  of  limitations,  it  was  held 
that  this  amounted  in  substance  to  a  plea  of 
non  est  factum  and  that  the  burden  was  on 
the  plaintiff  to  prove  the  execution.  Thomp- 
son v.  Kelsey,  8  Ga.  App.  23,  68  S.  E.  618. 

An  answer  setting  up  that  the  indorsement 
to  the  note  sued  on  was  fraudulently  made 
is  not  a  plea  of  non  est  factum  within  the 


foregoing  rules  of  proof.     Gray  v.  Oglesby, 
9  Ga.  App.  356,  71  S.  E.  605. 

An  admission  in  the  defendant's  pleadings 
of  a  prima  facie  case  on  the  part  of  the  plain- 
tiff is  sufficient  proof  of  the  genuineness  of 
the  signature  of  the  defendant,  whether  mak- 
er or  indorsee,  and  the  plaintiff  need  offer  no 
further  proof  thereof.  McManus  v.  Cash 
Grocery  Co.  143  Ga.  623,  85  S.  E.  858. 

Illinois. 

The  Practice  Act  of  1872  of  Illinois  (3 
Starr  &  Cur.  Stat.  2d  ed.  p.  3017)  pro- 
vides as  follows:  "No  person  shall  be  per- 
mitted to  deny,  on  trial,  the  execution  or 
assignment  of  any  instrument  in  writing, 
whether  sealed  or  not,  upon  which  any  ac- 
tion may  have  been  brought,  or  which  shall 
be  pleaded  or  set  up  by  way  of  defense 
or  set-off,  or  is  admissible  undei:  the  plead- 
ings when  a  copy  is  filed  unless  the  per- 
son so  denying  the  same  shall,  if  defendant, 
verify  his  plea  by  affidavit;  and  if  plain- 
tiff shall  file  his  affidavit  denying  the  ex- 
ecution or  assignment  of  such  instrument: 
Provided,  if  the  party  making  such  denial 
be  not  the  party  alleged  to  have  executed 
or  assigned  such  instrument,  the  denial  may 
be  made  on  information  and  belief  of  such 
party." 

Under  the  foregoing  or  similar  prior  stat- 
utes it  has  been  held  that  ai  plaintiff  suing 
on  a  promissory  note  is  under  no  necessity 
of  proving  the  signature  of  the  maker  or 
indorser  of  the  note  in  the  absence  of  a  plea, 
supported  by  affidavit,  denying  its  execution. 
Linn  v.  Buckingham,  2  111.  451;  Dwight  v. 
Newell,  15  III.  333;  Goodrich  v.  Reynolds, 
31  111.  490,  83  Am.  Dec.  240;  Qrier  v.  Gibson, 
36  III.  521;  Lincoln  v.  Hinzey,  51  III.  435; 
Dean  v.  Ford,  180  111.  309,  54  N.  E.  417; 
Clarke  v.  Newton,  235  111.  530,  85  N.  E.  747 ; 
Newton  v.  Clarke,  138  111.  App.  196;  Astry 
V.  Fox  River  Distilling  Co.  182  III.  App.  339 ; 
W.  A.  Fowler  Paper  Co.  v.  Bert  Jones  Sales 
Book  Co.  183  III.  App.  310. 

But  where  the  defendant  denies  the  execu- 
tion, supporting  his  denial  with  an  affidavit, 
the  burden  is  on  the  plaintiff  to  prove,  the  ex- 
ecution of  the  note  and  the  genuineness  of 
the  signatures.  Walter  v.  School  Trustees, 
12  111.  63;  Nagle  v.  Schnadt,  239  III.  595, 
88  N.  E.  178,  reversing  136  III.  App.  417; 
Wallace  v.  Wallace,  8  111.  App.  69;  Chicago 
Electric  Light  Renting  Co.  v.  Hutchinson, 
25  111.  App.  476;  Shepherd  v.  Royce,  71  III. 
App.  321;  Hinsey  v.  Studebaker  Bros.  Mfg. 
Co.  73  III.  App.  278;  Johnston  v.  Loar,  145 
111.  App.  443;  Stitzel  v.  Miller,  157  III.  App. 
401;  Bell  V.  Bennett,  188  111.  App.  62.  See 
also  Truesdell  v.  Hunter,  28  III.  292.  In 
Walter  v.  School  Trustees,  supra,  the  court 
said:      "The   defendant   having  verified  his 
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plea  of  non  est  factum  by  affidavit,  the 
plaintiffs  were  bound  to  prove  the  execution 
of  the  note.  The  affidavit  was  not  evidence 
for  the  defendant,  but,  under  the  statute,  it 
had  the  effect  merely  to  put  the  execution 
of  the  instrument  in  issue.  To  maintain  the 
issue  on  their  part,  the  plaintiffs  had  only 
to  prove  that  the  defendant  was  liable,  as 
maker,  for  the  payment  of  the  note." 

The  plea  required  by  the  foregoing  statute 
to  be  verified  means  any  plea  which,  at  the 
common  law,  would  have  been  a  denial  of 
the  plaintiff's  cause  of  action.  Either  a  plea 
of  non  est  factum,  or  merely  a  plea  of  the 
general  issue,  is  sufficient  if  verified.  Bailey 
V.  Valley  Nat.  Bank,  127  111.  332,  19  N.  E. 
695.  A  plea  of  non  assumpsit,  verified,  is 
sufficient.  Stevenson  v.  Farnsworth,  2  Gil- 
man  715.  See  also  Hinton  v.  Husbands,  3 
Scam.  187.  But  a  special  plea  which  does 
not  deny  execution  is  not  sufficient.  Moore  v. 
Botto,  159  111.  App.  322. 

The  plea  itself  must  be  verified,  in  order  to 
put  the  execution  of  the  note  in  issue.  So, 
where  there  is  a  plea  of  non  assumpsit 
without  verification,  but  a  notice  is  filed 
and  supported  by  affidavit  to  the  effect  that 
the  defendant  on  the  trial  will  deny  the 
execution  of  the  note,  this  is  not  a  verified 
plea  within  the  meaning  of  the  statute  and 
does  not  put  the  plaintiff  to  his  proof.  Bailey 
V.  Valley  Nat.  Bank,  127  111.  332,  19  S.  E. 
695. 

The  statutory  provision  which  makes  it 
unnecessary  for  the  plaintiff  to  make  proof 
of  execution  and  indorsements  in  the  absence 
of  a  verified  plea  putting  them  in  issue  ap- 
plies, however,  only  to  the  case  of  a  declara- 
tion specially  on  the  note  itself,  and  not  to 
the  case  of  a  declaration  on  the  debt  and 
an  introduction  of  the  note  in  evidence  un- 
der the  common  counts  merely  as  evidence  of 
a  general  duty  to  pay.  Hall  v.  Freeman,  59 
111.  55.  The  statute  construed  in  Hall  v. 
Freeman,  supra,  was  section  59  of  the  Re- 
vised Statutes  of  1845  (p.  421)  which  section 
was  incorporated  in  the  section  of  the 
Practice  Act  of  1872  heretofore  quoted.  In 
that  case  the  court  said:  "That  this  statute 
was  intended  to  apply  only  to  cases  where 
the  plaintiff  declares  specially  upon  the  in- 
strument, seems  to  admit  of  little  question. 
It  is  only  when  the  note  is  declared  on,  that 
the  action  may  be  said  to  be  upon  it.  .  .  . 
When  it  is  introduced  under  the  common 
counts,  it  is  offered  as  evidence  of  the  general 
duty  to  pay,  and  is  but  evidence.  Any  of  the 
presumptions  which  the  writing  affords, 
when  so  offered,  may  be  contradicted  by  other 
evidence,  and  the  jury  must  draw  their  con- 
clusion of  fact  from  the  whole  evidence.  3 
Phil,  on  Ev.  186.  This  conclusion  is  strong- 
ly supported  by  the  language  of  the  statute 
itself.     In   actions  upon  bonds,  notes,   etc., 


made  assignable  by  law,  brought  in  the  name 
of  the  assignee,  the  plaintiff  shall  not  be 
bound  to  prove  the  signature  of  the  assignor 
'imless  the  fact  of  the  assignment  be  put  in 
issue  by  plea,'  etc.  Thus  it  must  be  an 
action  upon  an  instrument  assignable  by  law, 
brought  in  the  name  of  the  assignee,  and 
in  which  it  is  practicable  to  put  the  fact  of 
the  assignment  in  issue  by  plea.  When  a 
plaintiff  files  a  declaration  in  the  common 
counts  alone,  and  attaches  the  copy  of  a 
note,  the  defendant  cannot  plead  to  the  note, 
he  must  plead  to  the  counts.  An  issue  of 
facts  is  formed  by  the  allegation  of  a  matter 
of  fact  by  one  party,  and  a  denial  of  it  by 
the  other.  How  could  the  defendant,  by  a 
plea  to  the  common  counts,  put  in  issue  the 
fact  of  the  assignment  of  an  instrument, 
when  no  such  fact  is  either  alleged  or  im- 
plied from  anything  that  is  alleged  in  the 
counts?" 

Where  a  plea  of  non  est  factum,  with  affi- 
davit, is  filed,  it  puts  the  plaintiff  onlj  to 
proof  of  the  genuineness  of  the  signatures  of 
the  makers  and  he  need  not  go  further  and 
show  in  what  capacities  the  makers  signed, 
for  proof  of  execution  makes  out  a  prima 
facie  case  that  the  execution  was  in  the 
proper  capacity.  Williams  v.  Miami  Powder 
Co.  36  111.  App.  107. 

A  plaintiff  need  offer  no  proof  of  the  ex- 
ecution of  a  note  sued  on  when  its  execution 
has  been  admitted  by  the  defendant  in  open 
court.    Lowman  v.  Aubery,  72  111.  619. 

Indiana. 

The  Indiana  Code  of  Civil  Procedure  con- 
tains a  section  re-enacted  several  times  from 
the  time  of  the  Revised  Statutes  of  1843 
(R.  S.  1881,  §  364;  Burns  1901,  §  367;  Bums 
1908,  §  370;  Burns  1914,  §  370)  which  pro- 
vides as  follows:  "Where  a  pleading  is 
founded  on  a  written  instrument,  or  such 
instrument  is  therein  referred  to;  or  when 
an  assignment,  in  writing,  of  such  instru- 
ment is  specially  alleged  in  a  pleading,  such 
instrument  or  assignment  may  be  read  in 
evidence  on  the  trial  of  the  cause  without 
proving  its  execution,  unless  its  execution  he 
denied  hy  pleading  wider  oathy  or  by  an  affi- 
davit filed  with  the  pleading  denying  the 
execution.  And  when  a  written  instrument 
or  assignment  is  so  pleaded  or  referred  to, 
proof  of  the  names  of  the  makers,  assignors, 
obligors,  assignees,  payees,  or  obligees  shall 
not  be  necessary,  unless  the  same  shall  he 
denied  by  a  pleading  under  oath,  or  by  an 
affidavit  filed  as  aforesaid.  The  oath,  in  case 
that  the  time  of  assignment  is  questioned, 
shall  be  that  the  party  has  reason  to  be- 
lieve, and  does  believe,  that  the  assignment 
was  not  made  before  the  suit  was  com- 
menced;   but    executors,    administrators,   or 
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guardians  need  not  deny  the  execution  of  an 
instrument,  or  the  assignment  thereof,  un- 
der oath,  but  the  same  must  be  proved  as 
if  it  were  so  denied.  The  party  shall,  in 
all  cases,  be  entitled  to  an  inspection  of 
the  instnunent  in  writing,  before  pleading 
thereto." 

Under  the  foregoing  statute  the  plaintiff 
in  a  suit  on  a  promissory  note  is  under  no 
necessity  of  proving  its  execution  or  the  sig- 
natures of  the  makers,  unless  the  defendant 
denies  the  same  under  oath.  McClintick  v. 
Cummins,  2  McLean  98,  15  Fed.  Gas.  No. 
8,698;  Bates  v.  Hunt,  1  Blackf.  (Ind.)  67; 
Scribner  v.  BuUitt,  1  Blackf.  (Ind.)  112; 
Parry  v.  Henderson,  6  Blackf.  (Ind.)  72; 
Wilson  V.  Merkle,  6  Blackf.  (Ind.)  118;  Tay- 
lor v.  Gay,  6  Blackf.  (Ind.)  150;  Hoefgan  v. 
Harrison,  7  Ind.  594;  Hauser  v.  Hays,  11 
Ind.  368;  Wade  v.  Mussleman,  14  Ind.  362; 
Farley  v.  Harvey,  14  Ind.  377;  Messmore  v. 
Vanpelt,  15  Ind.  138;  Gaskin  v.  Wells,  15 
Ind.  253;  Moorman  v.  Barton,  16  Ind.  206; 
Zehner  v.  Kepler,  16  Ind.  290;  Belton  v. 
Smith,  45  Ind.  291;  Crawford  v.  Redway,  62 
Ind.  573;  Wilson  v.  Tucker,  64  Ind.  41; 
Woollen  V.  Whitacre,  73  Ind.  198;  Woollen 
V.  Wise,  73  Ind.  212;  Lucas  v.  Baldwin,  97 
Ind.  471;  McDonald  v.  Hare,  28  Ind.  App. 
227,  62  N.  E.  501;  le^rig  v.  Franklin  Nat. 
Bank,  53  Ind.  App.  217,  101  N.  E.  398.  See 
also  Cincinnati  Barbed-Wire  Fence  Co.  v. 
Chenweth,  22  Ind.  App.  685,  54  N.  E.  403. 
And  where  there  is  no  denial  the  plaintiff 
need  not  even  introduce  the  note  in  evidence, 
I>ecause  the  failure  to  deny  it  admits  it. 
Messmore  v.  Vanpelt,  15  Ind.  138;  Zehner 
V.  Kepler,  16  Ind.  290.  So  the  plaintiff  need 
not  prove  the  indorsements  on  the  note  unless 
they  are  denied  under  oath.  Berger  v.  Hen- 
derson, 5  Blackf.  (Ind.)  545;  Beagles  v. 
Sefton,  7  Ind.  496  (semble) ;  Zehner  v.  Kep- 
ler, 16  Ind.  290;  Laws(Mi  v.  Sherra,  21  Ind. 
263;  Simpkins  v.  Smith,  94  Ind.  470. 

But  it  has  been  held  that  a  verified  plea 
of  non  est  factum,  nil  debet,  non  assumpsit,  or 
other  verified  denial,  casts  on  the  plaintiff 
the  burden  of  proving  the  execution  of  the- 
note  sued  on,  and  that  after  such  plea  has 
been  filed  by  the  defendant  the  plaintiff  may 
not  introduce  the  note  in  evidence  until  he, 
by  proof  of  execution  aliunde,  has  made  out 
a  prima  facie  case;  Bates  v.  Hunt,  1  Blackf. 
(Ind.)  67;  Taylor  v.  Gay,  6  Blackf.  (Ind.) 
151;  Maiden  v.  Webster,  30  Ind.  317;  Col- 
lins V.  Maghec,  32  Ind.  268;  Brooks  v.  Allen, 
62  Ind.  401;  Pate  v.  Aurora  First  Nat. 
Bank,  63  Ind.  254;  Fudge  v.  Marquell,  164 
Ind.  447,  72  N.  E.  565,  rehearing  denied  164 
Ind.  464,  73  N.  E.  895;  Home  Nat.  Bank  v. 
Hill,  165  Ind.  226,  74  N.  E.  1086;  Elkhart 
Hydraulic  Co.  v.  Turner,  170  Ind.  455,  84 
N.  E.  812;  Wines  v.  State  Bank,  22  Ind. 
App.  114,  53  N.  E.  389;  Godman  v.  Henby. 


37  Ind.  App.  1,  76  N.  E.  423;  McCormick  v. 
Higgins,  37  Ind.  App.  107,  76  N.  E.  775. 
See  also  Shonkwiler  v.  Dunavin,  1  Ind.  App. 
505,  27  N.  E.  991;  Abelman  v.  Haehnel,  57 
Ind.  App.  15,  103  N.  E.  869.  In  Pate  v. 
Aurora  First  Nat.  Bank,  supra,  the  court 
said:  ''We  understand  the  rule  to  be,  that, 
where  the  execution  of  a  note  or  other  simi- 
lar instrument  in  writing,  sued  on,  is  denied 
under  oath,  and  no  evidence  of  the  authentic- 
ity of  such  note  or  other  instrument  is 
given,  it  cannot  be  read  to  the  jury,  but 
that,  where  evidence  addressed  to  the  court 
is  adduced,  making  out  a  prima  facie  case 
of  the  authenticity  of  such  note  or  other  in- 
strument, or  reasonably  tending,  even  slight- 
ly, to  prove  the  formal  execution  of  it,  such 
evidence  is  sufficient  to  entitle  such  note  or 
other  instrument  to  go  to  the  jury."  In  Fudge 
V.  Marquell,  supra,  it  was  said:  "The  bur- 
den of  proving  the  material  all^ations  of  a 
complaint,  when  denied  by  the  defendant,  in 
all  cases  rests  upon  the  plaintiff.  In  this 
case  appellant,  at  common  law,  would  have 
been  required  upon  an  answer  in  general  de- 
nial to  prove  by  a  preponderance  of  evidence 
the  signing  and  delivery  of  the  note  in  the 
amount  and  terms  substantially  as  declared 
upon  in  her  complaint.  Section  367  Burns 
1901,  §  364  R.  S.  1881,  does  not  change  the 
rule  as  to  the  burden  of  proof,  but  only  pro- 
vides that  when  the  execution  of  a  written 
instrument  constituting  the  foundation  of 
the  action,  and  referred  to  in  the  complaint, 
is  denied,  such  denial  must  be  under  oath. 
In  the  absence  of  this  statute  appellee  might 
have  filed  a  general  denial,  and  also  a  special 
denial  showing  a  material  alteration  of  the 
writing  in  answer  to  the  c(»nplaint,  without 
verification." 

Similarly  the  plaintiff  must  prove  the  in- 
dorsement, if  there  is  a  denial  under  oath 
Baldwin   v.    Shuter,    82   Ind.    560;    Stair   v. 
Richardson,  108  Ind.  429,  9  N.  E.  300.     See 
also  Williams  v.  Osbon,  75  Ind.  280. 

It  seems  that  in  its  discretion  the  court 
may  allow  the  plaintiff,  even  in  the  face  of  a 
verified  denial,  to  introduce  his  note  in  evi- 
dence without  proof  of  its  execution,  on  a 
promise  by  him  to  introduce  proof  of  execu- 
tion later  in  the  trial.  Woollen  v.  Wire,  110 
Ind.  251,  11  N.  E.  236. 

Even  an  unverified  general  denial  of  ex- 
ecution and  indorsement  raises  an  issue  to 
the  extent  of  requiring  the  plaintiff  to  put 
the  note  and  its  indorsements  in  evidence. 
But  no  further  proof  aliunde  is  required. 
King  V.  Conn.  25  Ind.  425;  Wyant  v.  Pott- 
orff,  37  Ind.  612;  Glenn  v.  Porter,  49  Ind. 
500;  Potter  v.  Earnest,  51  Ind.  384;  Wallace 
v.  Reed,  70  Ind.  263;  Woollen  v.  Whitacre, 
73  Ind.  198;  Woollen  v.  Wise,  73  Ind.  212. 
In  Wallace  v.  Reed,  supra,  the  court  said: 
''The  answer  put  in  issue  not  only  the  ezecu- 
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tion  of  the  note  by  the  defendants,  but  also 
the  indorsement  thereof  by  the  payee.  Van 
Trump j  and  required  the  plaintiff  to  put 
them  in  evidence;  though  the  answer  not 
being  verified,  no  further  proof  of  their  ex- 
ecution was  necessary.  A  bill  of  exceptions, 
purporting  to  contain  all  the  evidence,  shows 
that  the  plaintiff  put  the  note  sued  on  in 
evidence,  but  does  not  show  that  the  indorse- 
ment was  put  in  evidence.  This  was  a  fatal 
defect  in  the  plaintiff's  evidence,  as  has  been 
held  in  several  cases  in  this  court." 

It  seems  also  that  on  the  defendant's  de- 
murrer to  the  complaint  as  not  setting  forth 
sufficient  facts  to  constitute  a  cause  of  ac- 
tion, where  the  plaintiff  counts  as  indorsee 
of  a  promissory  note  executed  by  the  maker, 
the  plaintiff  must  introduce  the  indorsement 
in  evidence,  though  he  need  go  no  further 
in  the  absence  of  a  verified  denial.  Jackson 
Tp.  V.  Barnes,  56  Ind.  136. 

However,  where  the  denial  of  execution  is 
verified  and  amounts  to  a  general  denial, 
the  fact  that  the  verification  makes  proof  of 
execution  necessary  does  not  dispense  with 
the  necessity  of  introducing  the  note  in  evi- 
dence by  reason  of  the  general  denial.  Col- 
lins v.  Maghee,  32  Ind.  268. 

The  rule  that  a  plaintiff  suing  on  a  prom- 
issory note  must  prove  its  execution  when 
it  is  denied  under  oath  applies  to  adminis- 
trators and  executors  suing  as  plaintiffs. 
Hunter  v.  Probst,  47  Ind.  369.  But  an  ex- 
ecutor or  administrator,  when  the  estate  is 
sued  on  a  note  purporting  to  have  been  ex- 
ecuted by  the  deceased,  need  not  deny  under 
oath  the  execution  by  the  maker  or  by  the 
indorsers,  for  in  such  a  case  a  general  denial 
not  sworn  to  puts  in  issue  both  the  original 
execution  and  the  indorsements  and  the 
plaintiff  must  give  proof  thereof  before  he 
can  proceed.  Cawoods  v.  Lee,  32  Ind.  44; 
Jennings  v.  McFadden,  80  Ind.  531.  Tiiis 
rule  was  changed,  at  least  as  regards  the 
necessity  of  the  proof  of  indorsements,  by 
the  Act  of  February  14,  1881  (Acts  1881, 
p.  20),  but  the  old  rule  was  restored  in  the 
same  year  by  the  adoption  of  the  Code  of 
1881,  sections  364  and  2324,  R.  S.  1881. 
Jennings  v.  McFadden,  80  Ind.  531.  And 
the  same  rule  is  incorporated  in  subsequent 
statutes  and  appears  in  section  370,  Burns 
1914,  heretofore  quoted. 

Since  a  corporation  can  act  only  through 
its  agents,  a  verified  plea  of  non  est  factum 
by  a  defendant  corporation  puts  in  issue  not 
only  the  genuineness  of  the  signature  of  the 
person  signing  for  the  corporation  but  also 
hifl  authority  to  sign  the  note  sued  on.  The 
plaintiff  must,  therefore,  in  such  a  case  prove 
that  the  person  signing  for  the  corporation 
had  either  express  or  apparent  authority. 
Elkhart  Hydraulic  Co.  v.  Turner,  170  Ind. 
466,  84  N.  £.  812,  wherein  the  court  said: 


"There  was  no  dispute  but  that  the  notes 
were  signed  by  -  appellant's  president,  and  ap- 
pellee insists  that  his  authority  so  to  do  may 
be  inferred  from  his  official  position.     The 
authority  of  the  several  officers  of  a  private 
corporation  ordinarily  depends  upon  the  by- 
laws or  the  custom  of  the  company.     Courts 
cannot  know  judicially  the  substance  of  such 
by-laws  or  customs,  and  when  the  issue  upon 
trial  is  the  authority  of  a  certain  officer  to 
execute  a  promissory  note,  the  mere  title  of 
his  office  affords  no  foundation  for  a  pre- 
sumption of  law  or  an  inference  of  fact  that 
he  possessed  the  disputed  authority.     Legal 
presumptions  ordinarily  have  no  application 
in  settling  the  issue  raised  by  an  answer  of 
non  est  factum,  and  in   this  connection  we 
quote  from  the  case  of  Sears  v.  Daly,  43 
Ore.  346,  73  Pac.  6:     'In  an  action  upon  a 
promissory  note,  where  its  execution  is  de- 
nied by  the  defendant,  there  is  no  presump- 
tion that  it  has  been  regularly  executed.    In 
such   case   the   plaintiff   must  establish   the 
fact  that  it  is  the  note  of  the  defendant,  and 
on  this  proposition   he  has   the   burden  of 
proof  throughout.    ...    In  case  an  instru- 
ment in  form  a  promissory  note  is'  shown 
or  admitted  to  have  been  executed,  certain 
presumptions  will  attach  to  it  in  the  hands 
of  the  holder,  such  as  that  it  was  made  for 
a  valuable  consideration,  regularly  indorsed 
for  value  before  maturity,  is  truly  dated  and 
the  like;     .    .    .    and,  in  an  action  thereon 
between  the  immediate  parties,  the  onus  is 
upon  the  defendant  to  establish  any  affirma- 
tive defense.    .    .     .    But,  where  the  makin.; 
of  the  note  is  the  point  in   issue,  no  pre- 
sumption can  attach  until   its  execution   is 
shown.     A  promissory  note  is  a  promise  in 
writing  to   pay   a   person   therein   named  a 
certain  sum  of  money  at  a  specified  time. 
Until  the  fact  of  the  signing  and  delivery 
by   the   defendant,   or   by   his   authority,   is 
established,  there  is  no  promissory  note,  and 
nothing  to  which  a  presumption  can  attacli/'' 
Where  partners  are  sued  on  a  promis^ry 
note  and  only  one  of  them  denies  execution 
under  oath  the  other  is  held  to  admit  execu- 
tion for  himself,  and  the  plaintiff  need  not 
prove    execution    against    him.      Pursley    v. 
Morrison,  7  Ind.  356,  63  Am.  Dec.  424.     And 
where  partners  are  sued  on  a  note  and  the 
one  who  did  not  sign  it  denies,  for  himself, 
under   oath,   the  execution   of  the  note,   the 
plaintiff  in  order  to  hold  the  partner  denying 
execution  must  prove  that  the  partner  who 
executed  the  note  did  so  within  his  author- 
ity, acting  in  the  business  of  the  partnership. 
Graves  v.  Kcllenbcr<?er,  51  Ind,  66;  Lucas  v. 
Baldwin,  97  Ind.  471.     But  in  an  action  to 
hold  severally  liable  one  partner  of  a  firm 
on  the  firm  note,  unless  the  defendant  enters 
a  sworn  denial  the  plaintiff  need  not  prove 
that  the  defendant  himself  signed  the  note. 
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Strough   V.    Gear,   48   Ind.    100;    Audleur  v. 

Kuffel,  71  Tnd.  543. 

Where  the  defendant  in  his  pleadings,  or 
in  open  court,  admits  the  execution  of  the 
note  sued  on,  the  plaintiflT  not  only  need  offer 
no  proof  of  the  execution  but  need  not  even 
offer  the  note  itself  in  evidence.  Parry  v. 
Henderson,  6  Blackf.  (Ind.)  72. 

Iowa. 

Prior  to  chapter  28  of  the  Laws  of  1862 
(re-enacted  as  section  3640  of  the  Code  of 
1897,  hereinafter  quoted),  the  statute  law 
made  it  sufficient  to  deny  under  oath  the 
"execution"  of  an  instrument  in  order  to  put 
the  other  party  to  proof  thereof.  Douglass 
V.  Matheny,  35  la.  112.  Under  that  now 
obsolete  statute  it  was  held  that  in  the  ab- 
sence of  such  a  verified  denial  of  execution 
the  plaintiff  was  under  no  necessity  of  prov- 
ing the  signatures  to  the  note  sued  on.  Sea- 
ohrist  V.  Griffeth,  6  la.  390;  Thompson  v. 
Abbott,  11  la.  193.  But  although  an  unveri- 
fied denial  of  execution  was  not  sufiScient  to 
put  on  the  plaintiff  the  burden  of  proving 
the  execution,  still  such  a  denial  was  held 
to  be  sufficient  to  put  the  execution  in  issue. 
Lyon  T.  Bunn,  6  la.  48.  And  it  was  held 
that  even  though  a  denial  of  execution  "upon 
information  and  belief  was  not  enough  to 
cast  on  the  plaintiff  the  burden  of  proving 
the  execution,  still  where  such  a  denial  was 
made,  the  allegation  of  execution  in  the  com- 
plaint was  not  thereby  admitted  in  the  sense 
of  estopping  the  defendant  to  set  up  evidence 
to  controvert  such  allegation.  Fannon  v. 
Hobinson,  10  la.  272.  It  was  further  held 
that  the  denial  must  be  categorical  and  that 
a  mere  request  for  proof  was  not  sufficient 
to  put  the  plaintiff  to  proof.  Sheldon  v. 
Middleton,  10  la.  17;  Carle  v.  Cornell,  11 
la.  374. 

Under  section  3640  of  the  Code  of  1897, 
heretofore  referred  to,  and  prior  similar  en- 
actments, a  signature  on  a  note  imports  gen- 
uineness unless  it  is  denied  by  a  verified 
pleading.  That  statute  provides  as  follows: 
"Wlien  a  written  instrument  is  referred  to 
in  a  pleading,  and  the  same  or  a  copy  there- 
of is  incorporated  in  or  attached  to  such 
pleading,  the  signature  thereto,  and  to  any 
indorsement  thereon,  shall  be  deemed  genuine 
and  admitted,  unless  the  person  whose  signa- 
ture the  same  purports  to  be  shall,  in  a 
pleading  or  writing  filed  within  the  time  al- 
lowed for  pleading,  deny  under  oath  the  gen- 
uineness of  such  signature.  If  such  instru- 
ment is  not  negotiable,  and  purports  to  be 
executed  by  a  person  not  a  party  to  the  pro- 
ceeding, the  signature  thereto  shall  not  be 
deemed  genuine  or  admitted,  if  a  party  to 
the   proceeding,   in   the   manner   and    within 
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that  he  has  no  knowledge  or  information 
sufficient  to  enable  him  to  form  a  belief  as 
to  the  genuineness  of  such  signature.  The 
person  whose  signature  purports  to  be  signed 
to  such  instrument  shall,  on  demand,  be  en- 
titled to  an  inspection  thereof." 

Unless  the  defendant  denies  his  signature 
under  oath  as  required  by  the  foregoing  stat- 
ute, the  plaintiff  need  offer  no  evidence  of 
its  genuineness.  Morton  v.  Coffin,  29  la. 
235;  Loomis  v.  Metcalf,  30  la.  382;  Douglass 
V.  Matheny,  35  la.  112;  Sankey  v.  Trump, 
36  la.  267.' 

But  where  the  defendant  by  a  verified 
pleading  denies  the  genuineness  of  the  signa- 
ture, the  plaintiff  must  prove  the  same  and 
cannot  introduce  the  note  in  evidence  until 
a  prima  facie  case  of  its  genuineness  has 
been  made.  Miller  v.  House,  67  la.  737,  25 
N.  W.  899;  Renner  v.  Thomburg,  111  la. 
615,  82  N.  W.  950;  Carthage  Nat.  Bank  v. 
Butterbaugh,  116  la.  657,  88  N.  W.  954. 

It  will  be  noticed  that  section  3640  of  the 
Code  of  1897  provides  that  the  signature 
''shall  be  deemed  genuine  and  admitted,  un- 
less the  person  whose  signature  the  same 
purports  to  be"  shall  deny  the  same  under 
oath.  This  does  not  in  terms  include  the 
signature  of  an  indorser  when  the  action  is 
against  the  maker,  because  the  denial  of  the 
defendant  in  that  case  would  not  be  the  de- 
nial of  the  party  whose  signature  it  purport^ 
to  be.  It  has  been  held,  however,  that  the 
signature  of  an  indorser  is  within  the  effect 
of  the  statute  and  that  a  plaintiff  need  not 
prove  such  a  signature  any  more  than  that 
of  the  maker  unless  the  defendant  denies  it 
under  oath.  Steinhelber  v.  Edwards,  2  G. 
(Srreene  366;  Partridge  v.  Patterson,  6  la.  514; 
Robinson  v.  Lair,  31  la.  9.  See  also  Man- 
ning V.  Perkins,  16  la.  71.  In  Robinson  v. 
Lair,  supra,  it  was  contended,  since  the  stat- 
ute did  not  in  terms  include  the  case  of  an 
indorser's  signature  when  suit  was  brought 
against  the  maker,  that  such  a  case  was  gov- 
erned still  by  the  common-law  rule  that  a 
simple  unverified  denial  put  the  plaintiff  to 
his  proof  of  the  signature.  Holding  to  the 
contrary,  the  court  said:  "Does  the  simple 
denial  of  the  maker  cast  upon  the  plaintiff, 
as  at  common  law,  the  burden  of  proving  the 
genuineness  of  the  indorsement,  or,  as  his 
oath  does  not  increase  the  efficiency  of  his 
denial,  is  the  burden  of  proof  in  all  such 
cases  upon  the  defendant  to  disprove  the  in- 
dorsement? Appellant  insists  upon  the  for- 
mer construction.  At  common  law  it  was 
incumbent  upon  the  party  seeking  to  recover 
upon  an  instrument  to  prove  the  signaturea 
of  all  the  parties  thereto.  The  inconvenience 
of  this  rule  led  to  the  changes  introduced  by 
our  statute.  The  Revision,  section  2967,  pro- 
vided that  the  genuineness  and  due  execution 
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of  the  instrument  should  be  deemed  admit- 
ted, unless  denied  by  the  adverse  party  under 
oath,  and,  in  this  respect,  was  substantially 
the  same  as  chapter  108,  act  of  1852.  This 
was  a  great  improvement  upon  the  common 
law.  Still,  however,  it  was  competent  for 
the  party  sued  upon  a  written  instrument  to 
deny  under  oath  the  signature  of  an  indorser 
or  assignor,  and  thus  compel  the  plaintiff  to 
prove  its  genuineness.  This  section  was  fol- 
lowed by  tlie  act  of  1862,  before  alluded  to, 
providing  that  the  signature  to  the  instru- 
ment, or  to  any  indorsement  thereon,  shall  be 
deemed  admitted,  unless  denied  under  oath  by 
the  party  whose  signature  it  purports  to  be. 
The  evident  purpose  of  this  legislation  is 
to  render  the  note  prima  facie  evidence  of 
the  genuineness  of  the  signature  of  the  maker 
and  indorser,  unless  the  party  whose  signa- 
ture it  purports  to  be  will  deny  it  under 
oath.  It  would  defeat  the  objects  of  this 
statute  and  restore  most  of  the  inconveniences 
of  the  common  law,  to  hold  that  the  maker 
of  an  instrument,  by  the  simple  denial  of  an 
indorsement  or  assignment,  could  compel  the 
plaintiff  to  prove  the  signature  of  the  in- 
dorser or  assignor.  .  .  .  The  construction 
insisted  upon  by  appellant  may  be  stated 
thus:  in  every  action  upon  a  written  instru- 
ment, the  signature  of  the  defendant  shall 
be  deemed  admitted,  unless  denied  by  him 
under  oath;  but  the  signatures  of  those  not 
parties  to  the  action,  if  put  in  issue  by  a 
simple  denial,  must  be  proved  as  at  common 
law.  It  seems  quite  apparent  that  the  latter 
construction  gives  effect  neither  to  the  spirit 
nor  the  terms  of  the  statute.  In  our  opinion, 
a  party  suing  upon  a  written  instrument, 
the  original,  or  a  copy  of  which,  is  attached 
to  his  pleading,  is  not  required  to  prove  the 
signature  of  any  person  thereto,  unless  de- 
nied by  such  person  under  oath." 

However,  since  the  adoption  of  foregoing 
section  3640,  it  is  not  sufficient  to  deny  tlie 
execution  of  the  instrument.  The  denial 
must  be  of  the  genuineness  of  the  signature. 
Douglass  V.  Matheny,  35  la.  112,  wherein 
the  court  said:  "Prior  to  the  passage  of 
this  act  it  was  sufficient  to  deny  under  oath 
the  'execution'  of  the  instrument,  to  put  the 
other  party  on  proof  thereof.  See  Rev. 
§  2967.  But  under  the  statute  first  above 
quoted,  in  order  to  cast  upon  the  plaintiff 
the  burden  of  proving  the  genuineness  of  the 
signature  to  the  note  sued  on,  the  genuine- 
ness of  such  signature  must  be  denied  in 
writing  under  oath  by  the  defendant.  .  .  . 
It  is  not  sufficient  to  deny  the  execution  of 
the  instrument.  The  signature,  says  the  stat- 
ute, is  to  be  deemed  genuine  and  admitted, 
unless  the  party  whose,  signature  it  purports 
to  be  shall  deny  the  same  (the  genuineness 
of  the  signature),  under  oath.  The  law  re- 
quiring proof  of  the  execution  of  a  written 


instrument  sued  on,  where  the  execution  was 
denied  under  oath,  having  been  repealed  by 
the  legislature,  and  the  provisions  of  chapter 

28  above  quoted  substituted,  nothing  short  of 
a  specific  denial  of  the  signature — the  gen- 
uineness thereof — will  be  sufficient  to  put  the 
plaintiff  upon  proof  of  the  same.  ...  A 
denial  of  the  execution,  or  that  defendant 
made  or  signed  any  such  instrument  as  the 
one  sued  on,  is  not  a  denial  of  the  genuine- 
ness of  the  signature.  Nor  is  the  denial,  as 
in  this  case,  that  the  defendant  *ever  signed 
or  executed  a  promissory  note  of  the  tenor 
and  effect  as  set  forth  in  the  petition,'  a 
denial  of  the  genuineness  of  the  defendant's 
signature  to  the  original  instrument,  a  copy 
of  which  only  was  set  out  in  the  petition." 
And  the  mere  fact  that  the  defendant's  plead- 
ing is  verified  will  not  throw  the  burden  of 
proving  signature  on  the  plaintiff.  To  have 
this  effect  his  pleading  must  be  a  specific  de- 
nial of  the  genuineness  of  the  signatures  as 
required  by  the  code,  section  2730.  Jones  v. 
Baker,  76  la.  303,  41  N.  W.  24. 

A  denial  of  indebtedness  is  not  sufficient 
within  the  statute  to  put  the  plaintiff  to  his 
proof  of  the  signatures.     Morton  v.  Coffin, 

29  la.  235. 

A  denial  "of  knowledge  or  information  suf- 
ficient to  form  a  belief"  as  to  the  genuineness 
of  the  signatures  does  not  put  the  plaintiff 
to  his  proof  thereof.    Hall  v.  ^tna  Mfg.  Ga 

30  la.  215;  Loomis  v.  Metcalf,  30  la.  382. 
When  the  statute  says,  however,  that  un- 
less the  signature  is  denied  under  oath  **it 
is  to  be  deemed  genuine  and  admitted,"  it 
does  not  mean  that  if  a  defendant  fails  to 
deny  the  signature  under  oath  he  is  estopped 
to  set  up  proof  to  impeach  its  genuineness. 
The  statute  merely  affects  the  burden  of 
proof,  making  a  prima  facie  caae  of  genuine- 
ness and  does  not  admit  the  signature  in  the 
sense  of  estopping  the  defendant  to  rebut 
this  prima  facie  case  with  contrary  proof. 
Sankey  v.  Trump,  53  la.  267.  See  also  Fan- 
non  V.  Robinson,  10  la.  272,  cited  supra, 
which  was  a  decision  under  the  early  stat- 
ute. Compare  Clinton  Nat.  Bank  v.  Torry, 
30  la.  85.  In  Sankey  v.  Trump,  supra,  the 
court  said:  "It  was  not,  however,  held,  nor 
do  we  believe  the  true  meaning  of  the  Un- 
guage  of  the  statute  to  be,  that  the  defend- 
ant is  estopped  from  controverting  the  execu- 
tion of  the  instrument  or  of  his  signature 
thereto  by  proof,  where  he  has  denied  the 
execution  in  his  answer.  The  object  of  the 
statute  was  to  change  the  burden  of  proof 
in  respect  to  the  execution  of  written  instru- 
ments sued  on,  from  the  plaintiff,  as  it  wsk 
by  the  common  law,  and  cast  it  upon  the 
defendant,  and  we  are  of  opinion  that  fairly 
construed  the  statute  does  no  more  than  this. 
The  language,  'shall  be  deemed  genuine  and 
admitted/  was  meant  to  give  the  same  effect 
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to  the  note  when  the  signature  is  not  denied 
after  oath,  as  it  had  under  the  common-law 
rule  after  the  plaintiff  proved  the  signature; 
it  ia  then  to  be  treated  or  deemed  prima 
facie  genuine,  and  admitted  in  evidence  with- 
out further  proof.  But,  as  under  the  com- 
mon-law rule  the  signature  though  deemed 
prima  facie  genuine  may  be  disproved  by  the 
defendant."  In  Clinton  Nat.  Bank  v.  Torry, 
30  la.  85,  however,  the  court  seems  to  have 
stated  the  direct  contrary  of  this  rule.  It 
was  therein  said,  without  the  citation  of  any 
authority,  and  without  discussion :  "The  fol- 
lowing instructions  given  by  the  court,  upon 
request  of  plaintiff,  are  complained  of  as  er- 
roneous: 1.  The  answer  in  this  case,  not 
denying  on  oath  the  genuineness  of  the  sig- 
nature, the  same  is  thereby,  under  the  law, 
admitted  as  genuine,  and  this  is  not  a  ques- 
tion by  you  to  be  determined.'  This  in- 
struction is  correct.  There  was  no  issue  as 
to  the  signature;  it  was  not  and  could  not 
have  been  denied  by  the  evidence." 

Having  once  denied  the  signature  by  a 
verified  pleading,  the  defendant  need  not  re- 
new its  denial  in  subsequent  amendments  to 
his  pleadings.  Renner  v.  Thornburg,  111  la. 
515,  82  N.  W.  950.  In  that  case  the  defend- 
ant denied  the  signature  under  oath.  The 
plaintiff  then  filed  an  amendment,  pleading 
ratification  and  adoption.  To  this  amend- 
ment the  defendant  filed  a  general  denial, 
unverified,  and  not  denying  genuineness. 
Holding  that  the  burden  of  proving  genuine- 
ness was  still  on  the  plaintiff,  the  court  said : 
"In  view  of  these  facts,  plaintiffs  contended 
that  the  burden  was  on  the  defendant.  We 
do  not  think  so^  The  amendment  virtually 
conceded  that  defendant  had  not  signed  the 
note.  The  genuineness  of  the  signature  was 
already  denied  under  oath,  and  the  amend- 
noLent,  conceding  it  to  have  been  necessary, 
was  to  meet  the  issue  thus  tendered.  Having 
once  denied  the  signature  under  oath,  the  de- 
fendant was  not  bound  to  renew  his  denial 
in  every  amendment.  In  view  of  this  denial, 
the  burden  was  on  plaintiffs." 

An  admission  in  court  by  the  defendant 
makes  unnecessary  any  proof  by  the  plaintiff 
of  the  signature.  Graham  v.  Rush,  73  la. 
461,  35  N.  W.  518. 

Section  3340  of  the  Code  of  1897  (Code 
1873,  §  2410)  provides  that  all  claims  filed 
ag^ainst  an  estate,  not  expressly  admitted  in 
Tvriting  signed  by  the  executor,  with  the  ap- 
probation of  the  court,  shall  be  considered 
as  denied,  without  any  pleading  on  behalf  of 
tlie  estate.  It  has  been  held  that  in  actions 
on  a  promissory  note  against  a  decedent's 
estate,  the  statutory  denial  worked  by  that 
section  is  the  equivalent  of  the  verified  de- 
nial in  pleadings  required  by  section  3640, 
and  throws  the  burden  of  proving  signatures 
on  the  plaintiff.    Smith  v.  King,  88  la.  105, 


65  N.  W.  88;  Schulte  v.  Coulthurst,  94  la. 
418,  62  N.  W.  770.  In  Smith  v.  King,  supra, 
the  court  said:  "The  plaintiff  claims  that 
while  the  case  last  cited  holds  that  the  gen- 
uineness of  the  signature  of  deceased  may 
be  put  in  issue  by  a  denial  of  the  execution 
of  the  note  only,  still  the  presumption  re- 
mains that  the  signature  is  genuine,  and 
the  burden  rests  upon  the  defendant  to  over- 
come it.  We  do  not  so  understand  it.  We 
think  that  the  law,  in  such  cases,  is  that 
a  denial  of  the  execution  of  the  note,  made 
by  a  pleading  filed,  or  a  denial  made  by  the 
statute  (Code,  section  2410)  puts  in  issue 
the  genuineness  of  the  signature  to  the  note; 
and  the  burden  is  on  the  plaintiff  to  show 
the  genuine  character  of  the  signature  before 
he  is  entitled  to  bring  his  note  in  evidence.'* 
In  Ashworth  v.  Qrubbs,  47  la.  353,  the  court 
held  that  section  2730  of  the  Code  of  1873 
(Code  3897,  §  3640)  did  not  apply  to  an 
action  against  an  administrator  on  a  note 
purporting  to  have  been  made  by  the  de- 
ceased. In  that  case  the  administrator  de- 
nied "execution"  of  the  note  and  the  court 
held  that  a  denial  of  "execution"  was  a  sufli- 
cient  denial  of  genuineness  of  signature,  even 
though  it  might  not  be  sufficient  in  cases 
coming  within  section  2730.  The  court  said: 
"It  is  true  the  answer  did  not  in  terms  deny 
the  signature.  It  did,  however,  deny  the 
execution  of  the  note.  The  execution  of  a 
writing  is  the  act  of  signing,  sealing  and 
delivering,  or  giving  it  the  forms  required 
to  render  it  a  valid  act.  Section  2730  of 
the  code,  which  provides  that  the  genuine- 
ness of  the  signature  to  a  written  instrument 
shall  be  deemed  admitted  unless  denied  under 
oath,  can  have  no  application  to  actions 
against  administrators  upon  instruments 
purporting  to  be  signed  by  deceased  persons, 
because  that  section  requires  that  'the  person 
whose  signature  the  same  purports  to  be 
shall  .  .  .  deny  the  genuineness  of  such 
signature  under  oath,  or  it  shall  be  held  as 
admitted.'  As  the  statute  cannot  be  held  to 
apply  to  an  action  of  this  character  we 
think  the  denial  of  the  execution  of  the  note, 
without  regard  to  the  peculiar  provisions  of 
said  section  of  the  statute,  includes  a  denial 
of  the  genuineness  of  the  signature.  In  this 
view  the  instruction  complained  of  is  not 
erroneous,  at  least  there  is  no  error  in  it 
to  the  prejudice  of  the  plaintiff."  Why  the 
court  in  that  case  did  not  simply  apply  sec- 
tion 2410,  heretofore  referred  to  (Code  1897, 
§  3340)  is  not  clear. 

Since  the  genuineness  of  a  corporation's 
signature  is  as  much  a  question  of  the  au- 
thority of  the  agent  signing  for  the  corpora- 
tion as  of  the  fact  of  his  signing,  it  is  a 
sufficient  denial  of  the  genuineness  of  the  sig- 
nature to  a  note  within  the  meaning  of  sec- 
tion 3640  of  the  Code  of  1897  for  a  corpora- 
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tion  by  verified  answer  to  deny  the  authority 
of  the  person  who  signed  the  note.  Such  a 
denial  will  put  the  plaintiff  to  his  proof  of 
the  authority  to  sign  as  proof  of  genuineness. 
Marshall  Field  Co.  v.  Oren  Ruffcorn  CJo.  117 
la.  167,  90  N.  W.  618,  wherein  the  court 
said:  "In  this  action  recovery  is  sought  on 
three  promissory  notes  signed  'Oren  Ruffcorn 
Co.,  per  Oren  Ruffcorn,  President.'  In  the 
first  division  of  the  answer  the  defendant 
denied  their  execution,  and,  while  conceding 
them  to  have  been  signed  by  Oren  Ruffcorn, 
alleged  that  he  had  no  authority  to  do  so. 
Appellee  insists  the  genuineness  of  the  sig- 
nature was  not  put  in  issue.  By  section 
3640  of  the  code  the  signature  is  to  be 
'deemed  genuine  and  admitted,  unless  the 
person  whose  signature  the  same  purports  to 
be  shall,  in  a  pleading  or  writing  filed  within 
the  time  allowed  for  pleading,  deny  under 
oath  the  genuineness  of  such  signature.'  The 
denial  is  as  specific  as  the  circumstances  of 
the  case  will  permit  of.  It  is  apparent  that, 
unless  Ruffcorn  acted  with  authority,  the 
signature  was  not  that  of  the  corporation, 
and  hence  not  genuine.  The  sworn  denial  is 
exacted  from  the  party  whose  signature  is 
alleged  to  be  spurious.  ...  Of  course, 
a  corporation  cannot  of  itself  take  an  oath. 
It  necessarily  and  always  acts  through  its 
officers  and  agents.  Section  3581  of  the  code 
expressly  authorizes  a  corporation,  when  a 
party,  to  verify  by  agent  or  officer;  and  we 
think  that  a  proper  verification  of  the  an- 
swer by  the  secretary  of  the  company  put  in 
issue  the  genuineness  of  the  signature  at- 
tached to  the  notes.  .  .  .  The  burden  of 
proving  the  due  execution  of  the  notes  was 
on  the  plaintiff.'' 

Section  3640  heretofore  quoted  applies  only 
to  a  note  which  has  been  incorporated  in  or 
attached  to  the  pleadings.  Therefore  where 
neither  the  original  note  nor  a  copy  was 
attached  to  the  plaintiff's  pleadings,  a  denial 
without  verification  waa  held  to  be  sufficient 
to  put  the  genuineness  of  the  signatures  in 
issue  and  to  place  the  burden  of  proving 
them  genuine  on  the  plaintiff.  Black  v.  Mil- 
ler, 168  la.  293,  138  N.  W.  536,  wherein  the 
court  said:  "The  note  was  .  .  .  received 
in  evidence  over  objection  as  not  having 
been  properly  identified,  incompetent,  and 
not  binding  on  the  administrator.  The 
signature  to  a  note  upon  which  an  action 
is  founded,  a  copy  of  which  has  been  at^ 
tached  to  the  petition,  is  presumed  to  be  gen- 
uine unless  its  genuineness  is  denied  by  the 
person  whose  signature  it  purports  to  be  un- 
der oath.  .  .  .  Neither  the  original  note 
nor  copy  thereof  was  attached  to  the  claim 
or  amendment  thereto,  and,  as  each  item 
thereof  was  specifically  denied,  the  burden  of 
proof  was  on  claimant  to  show  the  genuine- 
ness of  the  signature,  prior  to  the  introduc- 


tion of  the  note  in  evidence.  ...  It  fol- 
lows that  the  court  erred  in  receiving  the 
note  in  evidence." 


Kansas. 

Section  108  of  the  Code  of  Civil  Procedure 
of  Kansas  (Gen.  Stat.  1905,  §  4990)  provides 
that  "in  all  actions,  allegations  of  the  execu- 
tion of  written  instruments  and  indorse- 
ments thereon,  .  .  .  shall  be  taken  as 
true  unless  the  denial  of  the  same  be  verified 
by  the  affidavit  of  the  party^  his  agent  or 
attorney." 

Under  that  statute^  in  the  absence  of  a 
verified  denial  of  the  execution  of  a  note  sued 
on,  or  of  indorsements  thereon,  the  plaintiff 
is  under  no  necessity  of  proving  the  same. 
Reed  v.  Arnold,  10  Kan.  102;  Payne  v.  Kan- 
sas City  First  Nat.  Bank,  16  Kan.  147 ;  Eggan 
v.  Briggs,  23  Kan.  710.  In  Payne  v.  Kansas 
City  First  Nat.  Bank,  supra,  the  court  said: 
"Where  a  plaintiff  sets  forth  in  his  petition 
a  cause  of  action  founded  on  a  promissory 
note  against  two  defendants  as  makers  of 
the  note,  and  duly  alleges  the  execution  of 
the  note,  and  the  defendants  do  not  deny  the 
execution  of  the  note  by  an  answer  verified  by 
affidavit,  but  one  sets  forth  in  his  answer  as 
a  defense  to  the  action  that  he  was  only  a 
surety  for  his  codefendant,  and  that  by  sub- 
sequent transactions  between  the  plaintiff 
and  his  codefendant  he  was  released  and  dis- 
charged from  the  payment  of  said  note,  it 
must  be  held  that  the  execution  of  the  note 
is  admitted  by  the  defendants;  that  there 
ia  no  necessity  for  introducing  the  note  in 
evidence  on  the  trial;  that  if  no  evidence 
were  introduced  on  the  trial,  judgment  should 
be  rendered  for  the  plaintiff  for  the  amount 
of  the  note;  and  that  the  burden  of  proving 
said  defense  rests  upon  the  defendants." 

But  a  verified  denial  of  the  execution  of  a 
note  sued  on  and  of  indorsements  thereon 
puts  in  issue  the  allegations  of  due  execu- 
tion and  indorsements  and  puts  on  the  plain- 
tiff the  necessity  of  proving  the  same,  which 
he  must  do  before  the  note  will  be  admissible 
in  evidence.  Holmes  v.  Riley,  14  Kan.  131; 
St.  Louis  State  Sav.  Assoc,  v.  Barber,  35 
Kan.  4S8,  11  Pac.  330;  Threshing  Mach.  Co. 
v.  Peterson,  61  Kan.  713,  33  Pac.  470.  In 
Holmes  v.  Riley,  supra,  it  was  said:  "This 
was  an  action  on  a  promissory  note.  The 
answer  denied  under  oath  the  execution  of 
the  note.  Upon  the  trial  the  court  permitted 
the  plaintiff  to  read  the  note  in  evidence  with- 
out any  proof  of  its  execution,  and  charged 
the  jury  that  the  onus  proband!  was  on  the 
defendant  to  show  that  he  did  not  execute  it. 
This  was  clearly  wrong.  The  plaintiff  al- 
leged the  execution  of  the  note.  By  the 
sworn    denial,    that    execution   was    put    in 
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issue,  and  on  that  issue  the  plainti£f  had 
the.  affirmative."  In  St.  Louis  State  Sav. 
Assoc,  v.  Barber,  supra,  the  defendant  in  a 
Terified  answer  admitted  the  execution  of 
the  note  sued  on  but  denied  its  indorsement. 
The  court  said:  "The  allegation  of  the  ex- 
ecution of  the  indorsement  on  the  note  was 
dcmied  by  the  answer,  and  this  denial  was 
verified  by  the  affidavit  of  the  defendant. 
Before  the  indorsement  upon  the  note  was 
entitled  to  be  received  in  evidence,  prelimi- 
nary evidence  of  its  execution  should  have 
been  presented.  No  offer  was  made  to  show 
that  the  signature  of  J.  E.  Hayner  k  Co. 
^'as  genuine,  and  as  the  defendant  had  put 
the  existence  of  the  indorsement  in  issue  by 
denying  its  execution,  the  trial  court  very 
properly  refused  to  let  the  indorsement  go  to 
the  jury,  in  the  absence  of  the  necessary  pre- 
liminary evidence;  but  the  instruction  to  the 
jury  by  the  trial  court  to  return  a  verdict 
for  the  defendant  upon  the  pleadings  and 
evidence  was  error.  The  answer  admitted 
that  the  note  had  been  transferred  to  the 
plaintiff.  A  note  payable  to  order  may  be 
sold  and  transferred  without  indorsement, 
but  of  course  thus  transferred  it  is  not 
negotiable.  Upon  the  admissions  in  the  an- 
swer, and  the  fact  that  the  plaintiff  was  in 
the  possession  of  the  note,  the  plaintiff  was 
entitled  to  judgment,  in  the  absence  of  all 
evidence  that  the  note  was  given  without  con- 
sideration. To  protect  the  plaintiff  as  a 
bona  fide  holder  and  thereby  to  cut  off  the 
defense  of  the  want  of  consideration,  it  was 
incumbent  upon  the  plaintiff  to  establish 
that  it  held  the  note  by  written  indorsement, 
and  if  the  plaintiff  had  offered  evidence  prov- 
ing the  execution  of  the  indorsement,  the 
burden  of  proof  would  have  been  upon  the 
defendant  to  establish  that  the  indorsement 
was  made  after  maturity." 

A  verified  general  denial  is  sufficient  thus 
to  put  the  plaintiff  to  proof.  Threshing 
Mach.  Co.  v.  Peterson,  51  Kan.  713,  33  Pac. 
470.  But  in  Kimble  v.  Bunny,  61  Kan.  665, 
60  Pac.  746,  where  a  petition  set  out  copies 
of  three  promissory  notes  and  averred  that 
they  had  been  executed  by  the  defendant,  and 
the  defendant  filed  a  general  denial  with 
a  verification  stating  "the  facts  therein  [in 
the  denial]  stated  arc  true,"  it  was  held 
that  a  general  denial  so  verified  did  not  put 
in  issue  the  execution  of  the  notes,  because 
such  a  verification  was  applicable  only  to 
affirmative  "facts,"  and  not  to  negative 
denials.  The  court  said:  "This  answer  con- 
tains no  statement  of  facts,  and  the  verifica- 
tion subjoined  to  it  is  appropriate  to  that 
required  to  be  attached  to  a  pleading  which 
avers  facts  affirmatively.  If  the  answer  had 
contained  a  specific  denial  that  the  defend- 
ant below  had  executed  the  notes,  copies  of 
which  were  set  forth   in  the  petition,  then 


the  verification  would  have  been  sufficient. 
In  such  case  an  affirmative  statement  would 
have  appeared,  to  which  the  language  of  the 
affidavit  attached  'to  the  answer  would  have 
been  applicable.  In  a  general  denial  there 
are  no  facts  stated.  The  pleading  contains 
denials,  but  the  verification  employed  In 
this  case  contains  no  statement  that  the 
denials  are  true.  Further,  the  defendant  be- 
low, in  the  affidavit,  states  'that  he  is  ac- 
quainted with  the  facts  set  forth  in  the 
above  and  foregoing  answer  and  that  the 
facts  therein  stated  are  true.'  This  was  prob- 
ably intended  to  mean  that  he  was  acquaint- 
ed with  the  facts  set  forth  in  the  petition, 
for  the  answer  is  negative  in  character  and 
contains  no  affirmative  statement  of  facts. 
It  is  quite  clear  that  the  general  denial  thus 
verified  did  not  put  in  issue  the  execution 
of  the  notes." 

It  has  been  held  that  a  mere  denial  of  in- 
debtedness on  the  note  is  no  denial  of  execu- 
tion.   Reed  v.  Arnold,  10  Kan.  103. 

Section  108  of  the  code  hais,  however,  no 
application  to  hearings  on  demands  against 
decedents*  estates  in  the  probate  court,  or 
to  an  appeal  from  the  rulings  of  the  probate 
court  to  the  district  court.  On  such  an  ap- 
peal the  cause  is  tried  anew  without  new 
pleadings  or  papers,  and  the  failure  of  the 
administrator  to  deny  under  oath  the  execu- 
tion of  a  note  presented  for  allowance  does 
not  dispense  with  the  necessity  of  proof  of 
its  execution.  Neil  v.  Case,  25  Kan.  510,  37 
Am.  Rep.  259;  Bryant  v.  Stainbrook,  40  Kan. 
356,  19  Pac.  917.  In  Neil  v.  Case,  supra,  the 
court  said:  "In  the  probate  court  a  claim 
exceeding  fifty  dollars  must  be  established 
by  competent  evidence  before  it  is  allowed, 
and  the  court  hears  and  determines  the  de- 
mand without  any  formal  pleadings.  When 
the  appeal  is  perfected  in  the  district  court, 
the  court  is  possessed  of  the  cause,  and  hears 
and  determines  the  same  anew.  These  pro- 
visions seem  to  give  each  party  in  the  dis- 
trict court  the  right  to  prove  any  demand 
or  defense  which  might  have  been  proved  iu 
the  probate  court  upon  the  papers  filed.  In 
this  light,  section  108  has  no  application  to 
appeals  of  this  character  where  the  parties 
do  not  file  new  pleadings.  Clearly,  a  failure 
to  deny  under  oath  the  execution  of  a  writ- 
ten instrument  set  up  as  a  demand  in  the 
probate  court  does  not  dispense  with  the 
proof  of  its  execution;  and  if  the  district 
court  takes  the  case,  and  proceeds  with  it 
anew  upon  the  appeal,  the  like  practice 
ought  to  prevail  there.  In  justice,  section 
108  ought  not  to  extend  to  the  representative 
of  a  deceased  party  in  proceedings  to  estab- 
lish demands  upon  written  instruments  in 
the  probate  court,  and,  if  new  pleadings  are 
not  filed  in  the  district  court,  the  same  rule 
should  follow.     The  court  therefore  erred  iu 
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receiving  the  instrument  without  due  proof 
of  its  execution  and  the  indorsement  there- 


on. 


» 


Eentuokt. 


Section  473  of  the  Kentucky  statutes  pro- 
vides that  "the  execution  of  a  writing  on 
which  a  suit  on  defense  is  founded,  or  its 
assignment,  shall  only  be  denied  by  answer 
or  other  pleading  verified  by  oath."  And 
section  527  of  the  Civil  Code,  provides  that 
"a  writing  purporting  to  have  been  made  by 
a  party,  if  referred  to  in  and  filed  with  a 
pleading  of  his  adversary,  may  be  read  as 
genuine  against  him,  unless  he  deny  its 
genuineness  by  affidavit  before  the  trial  is 
begun." 

It  has  been  held  that  when  the  defendant 
interposes  a  plea  of  non  est  factum,  with 
verification,  to  a  complaint  based  on  a  prom- 
issory note,  the  plaintiff  must  offer  some 
evidence  to  show  that  the  paper  was  in  fact 
executed.  He  has  the  burden  of  this  proof. 
Cox  V.  Cox,  79  S.  W.  220,  26  Ky.  L.  Rep. 
1934;  Star  Mills  v.  Bailey,  140  Ky.  194,  130 
S.  W.  1077,  140  Am.  St.  Rep.  370;  Radford 
V.  Harris,  144  Ky.  809,  139  S.  W.  963;  Walsh 
V.  Pearce,  148  Ky.  760,  147  S.  W.  739.  See 
also  Albero  y.  Lawson,  17  B.  Mon.  642. 

It  was  provided,  however,  by  section  439 
of  the  Code  of  1854,  which  was  brought  for- 
ward in  later  codes,  that  "in  an  action 
against  a  defendant  constructively  sum- 
moned, if  the  plaintiff  file  with  the  petition 
his  own  affidavit  stating  that  any  of  the 
allegations  thereof  recited  in  the  affidavit 
are  true,  and  known  to  be  so  by  the  defend- 
ant, and  that  they  cannot  be  proved  or 
shown  otherwise  than  by  his  answer,  so  far 
as  the  affiant  knows  or  believes  such  allega- 
tions, unless  denied  by  the  answer,  shall  be 
taken  as  true."  Under  that  provision  it  has 
been  held  that  where  a  plaintiff  sued  a  non- 
resident verifying  his  complaint,  and  the 
defendant  was  summoned  constructively  but 
did  not  appear,  the  plaintiff  need  not  intro- 
duce proof  of  the  signatures  of  the  note  sued 
on.    Gill  y.  Johnson,  1  Mete.  649. 

It  has  been  said  that  to  constitute  a  plea 
of  non  est  factum  sufficient  to  put  tiie  plain- 
tiff to  his  proof  of  signatures,  the  verified  an- 
swer must  be  in  express  terms  a  denial  of 
the  execution  of  the  instrument  sued  on,  if 
the  defense  is  made  by  the  person  who  it  is 
alleged  executed  the  paper.  Walsh  v.  Pearce, 
148  Ky.  760,  147  S.  W.  739. 

A  plea  by  a  defendant  in  a  suit  on  the 
alleged  note  of  a  partnership  that  at  the 
time  of  the  execution  of  the  note  sued  on 
he  was  not  a  copartner  of  the  firm  is  not 
a  sufficient  plea  of  non  est  factum  to  necessi- 
tate proof  of  execution.  Isaack  v.  Porter,  2 
A.  K.  Marsh  452;  Hawkins  y.  Fellowes,  6 
Dana  128. 


Where  a  decedent's  estate  is  sued  on  a  note 
purporting  to  have  been  executed  by  the  de- 
ceased, it  is  sufficient  for  the  personal  repre- 
sentative to  deny  knowledge  or  information 
sufficient  to  form  a  belief,  and  this  denial 
will  put  the  plaintiff  to  his  proof  of  the  ex- 
ecution. Walsh  V.  Pearce,  148  Ky.  760,  147 
S.  W.  739,  wherein  the  court  said:  "It  is 
necessary  to  constitute  a  good  plea  of  non 
est  factum  that  the  answer  shall  be  verified 
and  be  in  express  terms  a  denial  of  the  execu- 
tion of  the  instrument  sued  on,  or  a  denial 
of  sufficient  knowledge  or  information  to 
form  a  belief  concerning  its  execution.  If 
this  defense  is  made  by  the  person  who  it  is 
alleged  executed  the  paper,  the  denial  should 
be  in  express  terms,  but  if  the  denial  is  made 
by  the  personal  representative  of  the  person 
whose  signature  is  attacked,  or  by  some 
other  third  party  who  has  a  right  to  make 
the  defense,  a  denial  of  sufficient  knowledge 
or  information  to  form  a  belief  will  be  suf- 
ficient. In  this  case  as  the  defense  was  made 
by  the  personal  representative  of  Mrs.  Slem- 
mons,  it  was  only  necessary  that  he  should 
deny  that  he  had  sufficient  knowledge  or  in- 
formation to  form  a  belief  that  the  not«s 
sued  on  were  executed  to  put  in  issue  their 
execution,  and  the  answer  filed  by  the  ex- 
ecutor fully  conformed  to  the  requirements 
of  section  113  of  the  Civil  Code." 

The  genuineness  of  a  corporation's  signa- 
ture involves  the  authority  of  the  person 
signing  as  well  as  the  fact  of  the  signature. 
So  where  a  corporation  interposes  a  verified 
plea  of  non  est  factum,  the  plaintiff  must 
prove  not  only  that  the  officer  signed  for 
the  corporation  but  that  he  had  authority 
so  to  do.  Star  Mills  v.  Bailey,  140  Ky.  194, 
130  S.  W.  1077,  140  Addu  St.  Rep.  370.  In 
that  case  the  court  said:  "The  burden  was 
on  the  plaintiff,  appellee.  The  plea  of  non 
est  factum  so  placed  it  as  to  the  execution 
of  the  note,  and  the  traverse  in  the  answer 
of  the  allegation  in  the  petition  that  the  note 
was  for  money  loaned  the  defendant  so 
placed  it  with  respect  to  the  alleged  con- 
sideration (which  might  have  been  recovered 
in  this  action  as  for  money  had  and  received, 
notwithstanding  the  invalidity  of  the  note). 
It  is  true,  it  is  proved  that  Vanarsdale  signed 
the  note,  that  it  was  his  genuine  signature. 
But  more  is  needed  to  make  a  promissory 
note  of  a  corporation  than  the  signature  of 
the  corporate  name  by  its  president — his  au- 
thority must  also  be  shown.  That  lacking 
in  this  case,  the  proof  of  the  execution  of 
the  note  as  a  yalid  promissory  note,  fails." 

Construing  the  local  law  of  Kentucky  the 
United  States  Supreme  Court  has  held  that 
although  under  that  law  a  plaintiff  suing  on 
a  note  need  not  give  formal  proof  of  its  ex- 
ecution in  the  absence  of  an  affidavit  by  the 
defendant  denying  its  execution,  still  the  stat- 
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ute  does  not  dispense  with  the  production  of 
the  original  note.  Sebree  y.  Dorr,  9  Wheat. 
558,  6  U.  S.  (L.  ed.)  160,  wherein  the  court 
said :  ''The  object  of  the  legislature  manifestly 
was  to  dispense  with  the  formal  proof  of  in- 
struments, where  the  party  would  not  deny 
on  oath  the  fact  of  their  execution.  It  was 
thought  inconvenient  to  suffer  parties  to  take 
advantage  of  unexpected  objections,  and  mul' 
tiply  delays  by  general  denials,  which  might 
often  spring  up  by  surprise  at  the  trial,  and 
thus  load  the  cause  with  heavy  and  unneces- 
sary expenses.  But  it  woud  be  most  danger- 
ous to  allow  that  because  the  proof  of  the 
execution  of  an  instrument  was  dispensed 
with,  therefore,  no  proof  of  its  existence,  or 
of  tlie  right  of  the  party  to  hold  it  by  as- 
iaignment,  was  to  be  required.  The  produc- 
tion of  the  originals  might  still  be  justly  re- 
quired, to  ascertain  its  conformity  with  the 
declaration,  to  ascertain  whether  it  remained 
in  its  genuine  state,  to  verify  the  title  by 
assignment  in  the  plaintiff,  to  trace  any 
payments  which  might  have  been  made  and 
indorsed,  and  to  secure  the  party  from  a  re- 
covery by  a  bona  fide  holder  under  a  subse- 
quent assignment.  These  are  important  ob- 
jects, and  which  no  wise  legislature  would 
loss  sight  of;  and  it  is  too  much  to  expect 
any  court  of  justice  to  infer,  upon  so  slight 
a  foundation,  the  abolition  of  those  salutary 
rules  of  evidence  which  constitute  the  great 
security  of  the  property  and  rights  of  the 
citizens." 

In  Melton  v.  Pensacola  Bank,  etc  Co.  190 
Fed.  126,  111  C.  C.  A.  166,  a  case  in  the 
United  States  circuit  court  for  Western 
Kentucky,  it  was  held  that  an  admission  by 
the  defendant,  in  his  pleadings,  of  the  in- 
dorsement of  the  note  sued  on  dispensed 
with  any  necessity  of  proof  of  the  indorse- 
ment. 


Louisiana. 

The  Code  of  Practice  of  Louisiana  provides 
as  follows:  "When  the  demand  is  founded 
on  ...  an  act  under  private  signature, 
.  •  .  the  defendant  shall  be  bound  in  hid 
answer  to  acknowledge  expressly  or  to  deny 
his  signature.  ...  If  the  defendant 
deny  his  signature  in  his  answer,  or  contends 
that  the  same  has  been  counterfeited,  the 
plaintiff  must  prove  the  genuineness  of  such 
signature,  either  by  the  witnesses  who  have 
seen  the  defendant  sign  the  act,  or  who  de- 
clare that  they  know  it  to  be  his  signature, 
because  they  have  frequently  seen  him  write 
and  sign  his  name.  But  the  proof  by  wit- 
nesses shall  not  exclude  the  proof  by  ex- 
perts or  by  a  comparison  of  writing  as 
established  by  the  Civil  Code."  C.  P.  324, 
325. 

ADn.  Cas.  1917A. — 50. 


Under  the  foregoing  statute  of  course, 
where  a  defendant  admits  in  pleading  the 
genuineness  of  his  signature,  whether  as 
maker  or  indorser,  the  plaintiff  need  not 
prove  it.  McDonough  v.  Thompson,  11  La. 
566;  Moore  v.  Polk,  24  La.  Ann.  216.  In 
the  case  last  cited  the  court  said:  "It  is 
quite  true  that  in  a  suit  against  the  maker 
of  a  note  to  order,  the  indorsee  must  prove 
indorsement  by  the  payee  if  denied;  but  in 
this  case  the  statement  by  defendant  in  his 
answer  seems  to  .be  sufficient  evidence.  It 
is  an  admission  that  the  plaintiffs  received 
the  notes  in  suit  by  transfer  iiaoL  Cummings, 
Brown  &  Co.  the  payees,  and  implies  that  the 
name  of  the  payees  written  in  blank  on  the 
back  of  each  is  a  genuine  signature." 

The  foregoing  sections  changed  the  previous 
rule  in  Louisiana  that  a  general  denial  would 
put  the  plaintiff  to  proof  of  the  execution 
of  the  note  sued  on.     Since  their  enactment 
he   is  put  to   his  proof  only  by  a  specific 
denial,  and  in  the  absence  of  such  a  denial 
the  plaintiff  need  not  prove  the  maker's  signa- 
ture.   Miller  v.  Cohea,  1  T.A.  486;  Hughes  v. 
Harrison,  8  Mart.   (N.  S.)    297;   Bennett  v. 
Allison,  2  La.  419;  Hyde  v.  Brown,  5  La.  33; 
Vairin    v.    Palmer,    14    La.    361;    Tyler    v. 
Marcelin,  8  La.  Ann.  312;  Miller  v.  Whitfield, 
16  La.  Ann.  10;  Lewis  v.  Fairbanks,  26  La. 
Ann.   536.     In  Hughes  v.   Harrison,   supra, 
the  court  said:     "These  articles  change  ma- 
terially the  effect  of  a  general  denial  of  the 
allegations  in  a  petition.    Heretofore,  such  a 
plea  put  the  plaintiff  on  the  proof  of  every 
fact  necessary  to  maintain  his  action,  and, 
of  course,  that  of  the  execution  of  the  in- 
strument on  which  suit  was  brought.     Tlic 
article  324  says,  the  defendant  is  bound  ex- 
pressly to  deny  or  admit  the  execution  of 
the  instrument.    If  he  is  bound  to  do  one  or 
the  other,  and  fails  to  do  either,  the  conclu- 
sion is,  there  is  no  denial,  because  there  is 
not  such  a  denial  as  the  law  requires  from 
him.    If  he  makes  the  express  denial,  and  it 
is  found  untrue,  a  heavy  penalty  is  inflicted 
on  him — ^he  is  precluded  from  further  defense. 
Were  we  to  hold  the  defendant  could  escape 
from    this    penalty,    by    an    implied    denial, 
which   would    impose   the   same    burthen   of 
proof  on  the  plaintiff,  and  create  the  same 
delay,  the  provision  in  the  code  would  be  a 
dead  letter.     No  man  would  deny  expressly, 
because,    by    (301)     the    general    denial,    he 
would  get  all  the  benefits  of  an  express  one, 
without    incurring   its    risks.      In    this    case 
there  is  no  special  denial,  and  from  the  want 
of  it,  as  well  as  a  failure  to  answer  the  in- 
terrogatories,  annexed  to   the   petition,   the 
execution  of  the  note  was  confessed.     Every 
other  legal  defense  is  still  open  to  the  de- 
fendants."   In  Tyler  v.  Marcelin,  8  La.  Ann. 
312,  it  was  said:     "As  the  general  issue  is 
the  only  plea  set  up  in  the  appellants*  an- 
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^wer,  it  follows  that  the  signatures  to  the 
note  sued  upon,  must  be  considered  as  ad- 
mitted. Nothing  in  the  record  shows  that 
any  objection  was  made  to  its  introduction 
as  evidence  on  that  ground.  When  an  act 
-sous  seing  prive,  is  permitted  to  be  read  in 
•evidence  without  objection,  we  consider  proof 
of  its  execution  as.  waived." 

Similarly  a  special  denial  of  the  defend- 
ant's liability  to  pay  the  amount  sued  for, 
coupled  with  the  plea  of  the  general  issue, 
but  without  a  special  denial  of  the  genuine- 
ness of  the  signature,  is  an  admission  of  the 
defendant's  signature  and  the  plaintifif  need 
not  prove  it.     Beach  v.  Wagner,  19  La.  86. 

It  has  also  been  held  that  where  suit  is 
brought  by  a  holder  of  a  promissory  note 
against  an  indorser  and  the  indorser  fails 
specially  to  deny  the  signature  as  required 
by  the  statute,  his  failure  admits  the  gen- 
uineness of  the  indorser's  signature  and  the 
plaintiff  need  not  give  proof  thereof.  Austin 
v.  Latham,  19  La.  88;  Union  Nat.  Bank  v. 
Lee,  33  La.  Ann.  301.  But  it  has  been  held 
that  where  a  third  holder  sues  on  a  note  and 
the  defendant  files  no  answer,  it  is  Improper 
to  give  the  plaintiff  judgment  by  default  in 
the  absence  of  proof  by  him  of  the  indorse- 
ment.   Blum  v.  Sallis,  24  La.  Ann.  118. 

When  the  defendant  under  oath  denies  the 
genuineness  of  the  signature  to  the  note  sued 
on,  the  plaintiff  is  put  to  the  proof  of  its 
genuineness.  James  v.  Rand,  43  La.  Ann. 
179,  8  So.  623.  See  also  Mutual  Nat.  Bank 
V.  Richardson,  33  La.  Ann.  1312.  In  James 
V.  Rand,  supra,  the  court  said:  "This  is, 
confessedly,  an  ordinary  action  on  a  promis- 
sory note,  and  the  plaintiff  seeks  to  obtain 
a  personal  judgment  against  the  defendant, 
notwithstanding  she  also  seeks  the  recogni- 
tion of  her  mortgage.  The  note  is  such  an 
act  under  private  signature  as  is  contemplat- 
ed by  the  cited  articles  of  the  Code  of  Prac- 
tice, and  is  the  primary  evidence  of  plaintiff's 
demand;  and  to  such  a  case  those  articles 
apply.  .  .  .  The  defendant  having,  under 
oath,  denied  her  signature  to  the  note,  as 
well  as  her  indorsement  in  blank  thereon, 
the  plaintiff  was  put  to  the  proof  of  their 
genuineness.  But  her  counsel  offered  to  file 
the  note  in  evidence  without  offering  any 
proof  of  the  genuineness  of  the  defendant's 
signature.  We  are  of  the  opinion  that  tlie 
district  judge  correctly  declined  to  allow 
the  filing  of  the  note  in  evidence." 

Where  the  original  holder  of  a  note  sues 
the  maker  and  on  the  note  there  appear 
signatures  of  indorsers  from  whom,  however, 
the  note  was  not  received  in  course  of  busi- 
ness but  who  indorsed  merely  as  sureties  at 
the  time  that  the  note  was  originally  deliv- 
ered to  the  plaintiff  holder,  the  plaintiff  need 
not  prove  the  signatures  of  the  indorsers. 
Freeland  ▼.  Hodge,  12  La.  177,  wherein  the 


court  said :  "The  defendant  is  appellant  from 
a  judgment  rendered  against  him  as  the  maker 
of  a  promissory  note.  His  counsel,  insists, 
that  it  should  be  reversed,  because  the  plain- 
tiff failed  to  prove  the  indorsement  of  Bach 
and  of  Jacobs,  and  because  the  court  improp- 
erly changed  and  modified  the  judgment, 
after  it  had  been  rendered.  It  appears,  by 
the  copy  of  an  authentic  act,  that  the  note 
was  delivered  to  the  plaintiff,  already  in- 
dorsed by  Hodge,  Oxnard  &  Co.,  as  part  of 
the  price  of  real  estate  sold  by  him  to  the 
defendant,  and  was  not  acquired  by  the 
plaintiff  in  the  ordinary  course  of  businesj, 
from  the  indorsers.  Hodge,  Oxnard  A  Co. 
were  in  truth  sureties  of  the  purchasers;  and 
such  is  in  substance  the  allegation  in  the  pe- 
tition. Nor  is  it  alleged,  that  the  plaintiff 
acquired  the  note  by  the  subsequent  indorse- 
ment of  Bach,  althou^  it  is  alleged,  that  the 
note  was  also  indorsed  by  him.  It  was, 
therefore,  not  necessary  to  prove  hia  indorse- 
ment, which  we  may  presume  was  added  as 
further  security.  Nothing  shows  that  the 
note  was  ever  out  of  the  possession  of  the 
plaintiff  except  for  the  purpose  of  collection. 
We  are  not  authorized  to  notice  the  pretended 
indorsement  of  Jacobs,  which  is  neither 
proved  nor  alleged  by  either  of  the  parties. 
The  original  holder,  therefore,  appears  still 
in  possession  of  the  note,  and  the  real  or 
pretended  indorsement  being  in  blank,  it 
might  pass  by  delivery." 

Mains. 

In  1822  the  supreme  judicial  court  of 
Maine  adopted  the  following  rule:  "In  ac- 
tions on  promissory  notes,  orders,  or  bills  of 
exchange,  the  counsel  of  the  defendant  will 
not  be  permitted  to  deny  at  the  trial  the 
genuineness  of  the  defendant's  signature,  un- 
less he  shall  have  been  especially  instructed 
by  his  client  that  the  signature  is  not  gen- 
uine, or  unless  the  defendant,  being  present 
in  courj/,  shall  deny  the  signature  to  be  his, 
or  to  have  been  placed  there  by  his  authori- 
ty." See  1  Me.  421,  Rule  XXXIII.  The  pres- 
ent Rule  X  of  the  court  contains  the  same 
requirement  as  the  original  but  in  abbreviat- 
ed language,  viz:  **No  party  shall  be  per- 
mitted at  the  trial  of  any  cause  to  call  for 
the  proof  of  the  signature  or  execution  of  any 
paper  [unless],  etc."  See  Wamesit  Nat. 
Bank  v.  Merriam,  114  Me.  437,  96  Atl.  740. 

The  foregoing  rules  of  practice  were  pro- 
mulgated pursuant  to  the  legislative  authori- 
ty which  the  supreme  judicial  court  of 
Maine  has  had  since  its  organization  to  estab- 
lish and  record  such  rules  and  regulations, 
not  repugnant  to  law,  as  may  be  necessary, 
respecting  the  modes  of  trial  and  conducting 
business,  in  relation  to  suits  at  law  and  in 
equity.     R.  S.  c.  96,  §  9;  SUtut«  of  1821,  «. 
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34,  §  4;  Libby  y.  Cowan,  36  Me.  264.  A 
corresponding  rule  applies  in  the  court  of 
common  pleas.  McDonald  v.  Bailey,  14  Me. 
101.  It  will  be  observed  that  the  rules  re- 
quire no  verification  of  the  denial. 

If  a  defendant  sued  on  a  note  failed  to 
deny  the  genuineness  of  the  signature  there- 
to, as  required  by  the  former  rule,  the  sig- 
nature was  considered  as  prima  facie  genuine 
and  would  be  the  basis  for  a  judgment  for 
the  plaintiff  in  the  absence  of  countervailing 
proof.  McDonald  v.  Bailey,  14  Me.  101 ;  Lib- 
by  V.  Ck>wan,  36  Me.  264.  In  McDonald  v. 
Bailey,  supra,  it  appeared  that  the  defendant 
called  on  the  plaintiff,  at  the  trial,  to  pro- 
duce the  subscribing  witness  to  a  note  to 
prove  his  signature,  but  refused  specifically 
to  deny  the  signature.  The  court  thereupon 
admitted  the  note  in  evidence  without  any 
proof  of  the  signature  of  the  subscribing  wit- 
ness. On  appeal  this  action  of  the  lower 
court  was  sustained.  The  court  said:  "The 
rule  of  the  common  pleas,  which  corresponds 
also  with  a  rule  of  this  court,  which  does 
not  permit  the  counsel  for  the  defendant,  in 
actions  on  promissory  notes,  orders  or  bills 
of  exchange,  to  deny  the  genuineness  of  his 
client's  signature,  unless  thereto  specially  in- 
structed, is  very  convenient  to  practice.  It 
prevents  delay,  and  saves  unnecessary  ex- 
pense. A  rule  to  this  effect  has  long  been  en- 
forced in  our  courts;  and  it  is  clearly  one 
of  those  which  the  common  pleas  has  the 
power  to  make,  to  conduct  and  expedite  its 
business.  It  is  intended  to  relieve  the  plain- 
tiff from  the  necessity  of  being  prepared  with 
a  witness  or  witnesses,  to  prove  the  signature 
to  instruments,  of  the  description  before  re- 
ferred to,  unless  specially  denied.  We  are 
aware  of  no  reason  why  the  rule  should  not 
be  applied  to  such  as  have  a  subscribing  wit- 
ness. If  he  knows  other  facts,  which  may 
furnish  ground  of  defense,  the  defendant  has 
it  in  his  power  to  procure  his  attendance. 
As  the  signature  was  not  denied,  we  are  ot 
opinion  that  the  proof  of  the  execution  of 
the  instrument  was  properly  dispensed  with 
under  the  rule."  In  Libby  v.  Cowan,  30  Me. 
2G4,  it  was  said:  "Rules  and  regulations, 
now  in  force,  were  ordained  and  established, 
in  pursuance  of  this  authority,  in  1822. 
Among  which,  that  numbered  33,  entitled, 
'of  the  denial  of  signatures,'  so  far  imposes 
restrictionfl  upon  the  counsel  for  the  defend- 
ant, in  actions  on  promissory  notes,  orders, 
and  bills  of  exchange,  as  not  to  permit  him 
to  deny  at  the  trial,  the  genuineness  of  the 
defendant's  signature  to  the  instrument  in 
suit,  unless  he  shall  have  been  specially  in- 
structed by  his  client  that  it  is  not  genuine, 
or  unless  the  defendant,  being  present  in 
court,  shall  deny  the  signature  to  be  his, 
or  to  have  been  authorized  by  him.  It  has 
been  held  that  this  rule  is  neither  repugnant 


to  law,  nor  against  sound  policy.  It  deprives 
the  defendant  of  no  rights,  and  adopts  no 
new  rule  of  evidence,  but  has  been  found  to 
be  convenient,  and  salutary  in  preventing 
delay,  and  avoiding  the  acceumulation  of  un- 
necessary costs  and  expenses.  It  is  both 
right  in  principle,  and  safe  in  its  practical 
operation  in  proceedings  in  court.  McDonald 
V.  Bailey,  14  Me.  101.  In  Sellars  v.  Car- 
penter, 27  Me.  497,  the  34th  rule,  respecting 
the  admission  of  office  copies  of  deeds  in  evi- 
dence, was  sustained  against  objections,  upon 
similar  grounds.  The  instructions  of  the 
presiding  justice  were  in  conformity  with  the 
33d  rule  referred  to,  and  not  against  law. 
The  signature  to  the  note  sued  not  being 
denied,  it  might  be  r^arded,  in  the  absence 
of  evidence  to  the  contrary,  as  genuine." 

When  the  defense  of  forgery  is  set  up,  the 
plaintiff  is  obliged  to  prove,  by  a  preponder- 
ance of  proof,  that  the  signatures  are  gen- 
uine, this  defense  being  a  specific  denial  of 
the  signature  as  required  by  Rule  X,  quoted 
supra.  Palmer  v.  Blanchard,  reported  in 
full,  post,  this  volume,  at  page  809. 

The  rule  of  court  requiring  the  defendant 
to  deny  the  signature  to  a  note  sued  on  if 
he  means  to  put  it  in  issue  applies  as  well 
to  a  suit  on  a  lost  note  as  to  that  on  a  note 
produced.  Willis  v.  Cresey,  17  Me.  9,  where- 
in it  was  said:  "We  apprehend  that  the 
rule  of  court,  requiring  signers  of  notes  to 
deny  the  signature,  does  apply  to  notes  not 
produced,  when  the  action  contains  a  count 
upon  the  particular  note  or  notes  alleged 
to  be  lost.  No  exception  on  account  of  the 
note  being  lost  is  contained  in  the  rule,  and 
we  do  not  perceive  that  there  ought  to  be. 
The  defendant  is  supposed  to  know  whether 
he  gave  the  note  or  not,  and  should  be  held 
to  make  bis  election  in  season  to  admit  or 
deny  the  signature,  so  that  no  surprise  should 
be  occasioned  to  the  party  seeking  to  re- 
cover." 

When  the  note  sued  on  bears  the  signature 
of  a  bank  cashier,  the  indorsement  being  in 
his  official  capacity,  his  signature  in  such 
capacity  imports  authorization  prima  facie, 
and,  in  the  absence  of  impeaching  proof,  the 
plaintiff  need  not  prove  his  authorization. 
Farrar  v.  Gilman,  19  Me.  440,  36  Am.  Dec. 
766,  wherein  the  court  said:  "Negotiable 
notes  of  hand  and  bills  of  exchange  are 
often  negotiated  to  and  from  banks,  and  from 
one  bank  to  another.  Nothing  is  more  com- 
mon than  paper  of  this  kind,  bearing  the 
indorsement  of  the  cashier  of  a  bank,  in  his 
official  capacity.  And  it  may  perhaps  be 
assumed  as  a  universal  usage,  that  when 
instruments  of  this  description  are  indorsed 
or  transferred  by  a  bank,  he  becomes  their 
organ  for  this  purpose.  It  may  not  be 
necessary  to  decide,  that  he  may  do  this 
without  special  authority;   and  such  an  as- 
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sumption  might  well  be  questionable.  But 
as  he  is  held  out  to  the  public  as  the  con- 
fidential officer  and  actuary  of  the  bank,  as 
he  is  under  bonds  for  the  faithful  perform- 
ance of  his  duties,  and  as  he  acts  as  their 
organ  in  the  transfer  of  negotiable  paper, 
it  is  not  in  our  opinion  too  much  to  hold, 
that  when  he  indorses  such  paper,  belonging 
to  the  bank,  in  his  official  capacity  it  is 
prima  facie  evidence  of  a  legal  transfer." 

In  an  action  by  an  indorsee  against  an  in- 
dorser,  the  plaintiff  need  not  prove  the  signa- 
ture of  the  maker  or  the  authority  of  one 
signing  for  him,  for  the  genuineness  and 
validity  of  the  original  maker's  signature 
are,  as  between  indorsee  and  indorser,  quite 
immaterial,  since  the  indorsement  creates  a 
new  obligation  to  pay  entirely  separate  and 
independent  of  the  original  obligation.  The 
indorser  is  estopped  to  deny  the  original 
maker's  signature,  because  he  by  his  indorse- 
ment has  guaranteed  it.  Wamesit  Nat.  Bank 
▼.  Merriam,  114  Me.  437,  06  Atl.  740. 

The  Maine  court  has  said,  obiter,  that  Kule 
X  both  as  originally  enacted  and  in  its 
present  form  covers  the  question  of  author- 
ization of  a  signature  made  by  an  agent  or 
attorney  as  well  as  the  simple  questiiHi  of 
the  genuineness  of  the  signature.  Wamesit 
Nat.  Bank  v.  Merriam,  114  Me.  437,  96  Atl. 
740,  wherein  the  court  after  quoting  the  orig- 
inal rule  said:  'This  covers  the  question  of 
agency  or  authorization  as  well  as  genuine- 
ness in  explicit  terms.  The  purpose  of  the 
rule  was  to  prevent  delay  and  to  save  im- 
necessary  expense,  McDonald  v.  Bailey,  14 
Me.  101;  Libby  v.  Cowan,  36  Me.  264;  and 
this  icason  applies  with  equal  force  to  the 
gi-nuineness  of  the  signature  purporting  to 
be  that  of  the  defendant  himself  and  to  its 
authorization  when  made  by  another.  The 
present  Rule  X  contains  the  same  require- 
ment as  the  original  but  in  abbreviated  lan- 
guage, viz.:  'No  party  shall  be  permitted  at 
the  trial  of  any  cause  to  call  for  the  proof 
of  the  signature  or  execution  of  any  paper,' 
etc.  'Signature'  refers  to  genuineness  as 
before,  but  'execution'  in  the  present  rule 
covers  the  authorization  specified  in  the 
original.  To  deny  the  execution  of  an  in- 
strument is  to  deny  its  making,  whether  by 
one's  own  hand  or  the  hand  of  another.  To 
'sign/  one  must  subscribe  in  his  own  hand- 
writing, to  'execute'  he  may  use  the  hand  of 
another.  Both  words  are  used  in  the  present 
rule  with  the  evident  purpose  of  covering 
both  situations.  'To  say  that  A  "signed" 
a  note  and  that  he  "executed"  a  note,  as 
usually  understood,  may  mean  very  different 
things.  The  former  conveys  the  meaning 
that  the  act  of  signing  was  performed  per- 
sonally by  the  maker,  while  the  latter  im- 
ports that  the  maker  either  signed  it  himself, 
or  authorized  another  to  sign  for  him.    The 


words  are  by  no  means  equivalent.'    Breou 
V.  Sherman,  158  Ind.  300,  63  N.  £.  571-2." 

MABYUkND. 

It  is  provided  by  the  Code  of  Maryland, 
article  75,  section  24,  subsection  108,  that 
"whenever  .  .  .  the  execution  of  anr 
written  instrument  filed  in  the  case  is  alleged 
in  the  pleadings  in  any  action  or  matter  at 
law,  the  same  shall  be  taken  as  admitted 
for  the  purposes  of  said  action  or  matter, 
unless  the  same  shall  be  denied  by  the  next 
succeeding  pleading  of  the  opposite  party  r.r 
parties."  It  will  be  noticed  that  that  statute 
does  not  require  a  denial  under  oath.  But 
it  is  provided  by  section  11  of  the  same 
article  that  "no  plea  of  'non  est  factum'  shall 
be  received  in  any  action,  unless  the  party 
for  whom  such  plea  be  tendered  verify  the 
same  by  affidavit,  or  unless  the  defendant 
being  heir,  executor  or  administrator  of  the 
person  alleged  to  have  made  the  deed  obtain 
leave  from  the  court,  upon  showing  just 
cause,  to  put  in  such  plea."  The  cases  do 
not  discuss  the  question  -whether  the  denial 
required  by  section  24,  subsection  108,  must 
be  a  verified  denial,  but  presumably  it  is 
covered  by  section  11,  since  the  courts  have 
held  that  a  simple  general  denial  is  not  suf- 
ficient. 

Under  section  24,  supra,  the  plaintiff  need 
offer  no  proof  of  a  signature  to  a  note,  the 
execution  whereof  he  has  alleged,  unless  the 
defendant  draies  the  execution  in  his  plead- 
ings.   Banks  v.  McCosker,  82  Md.  518,  34  Atl. 
539,  51  Am.  St.  Rep.  478;   Booth  v.  Irving 
Nat.  Exch.  Bank,  116  Md.  668,  82  Atl.  652; 
Herrman    v.    Combs,    119    Md.    41,    85   Atl. 
1044.     See  also  McCarty  v.  Harris,  93  Md. 
741,   49   Atl.   414.     In   Herrman   t.   Combs^ 
supra,  the  court  said:     "The  twentieth  ex- 
ception is  to  the  ruling  on  the  prayers  which 
the  reporter  will  set  out.     We  discover  no 
error  in  any  of  the  prayers.    The  defendant's 
prayer  to  take  the  case  from  the  jury  which 
was  renewed  at  the  close  of  the  whole  case, 
it  is  presumed  was  based  upon  the  failure 
to  prove  the  signatures  of  the  defendants  to 
the  note  sued  on,  but  these  signatures  not 
having  been   denied   in   the  pleas,   proof   of 
these  signatures  was  not  required.     Article 
75,   section  24,   subsection   108,   of  Code  of 
1912." 

The  plea  of  the  general  issue  is  no  denial 
within  the  meaning  of  the  statute.  Banks 
V.  McCosker,  82  Md.  618,  34  Atl.  539,  51 
Am.  St.  Rep.  478,  wherein  the  court  said: 
"We  think  it  very  clear  that  the  legal  effect 
and  meaning  of  the  statute  is  that  the  next 
succeeding  pleading  must  in  terms  deny  the 
signatures  of  the  maker,  and  of  the  payee  as 
well,  and  we  do  not  think  the  generaf  issue 
plea  is  such  a  denial  as  the  law  contemplates. 
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Before  the  pasaaipft  of  the  Act  of  1888,  ch.  248, 
under  issue  joined  on  the  general  issue  plea, 
the  plaintiff  had  the  burden  cast  upon  him 
to  establish  the  due  execution  of  the  note 
sued  upon.  Such  being  the  case,  what  possi- 
ble purpose  could  the  legislature  have  had 
in  the  passage  of  the  act  in  question,  if  not 
to  relieve  the  plaintiff  from  the  burden  of 
proving  the  partnership  of  parties,  the  in- 
corporation of  an  alleged  corporation  or  the 
execution  of  any  written  instrument  filed  in 
the  case  or  alleged  in  the  pleadings.  The  de- 
fendant can  always,  by  the  timely  interposi- 
tion of  an  appropriate  plea  denying  such 
partnership,  corporation  or  execution  of  a 
written  instrument,  place  the  burden  of  such 
proof  upon  his  adversary." 

A  similar  provision  is  incorporated  in 
the  Local  Practice  Act>  for  Carroll  county 
<§  16  6,  ch.  136,  Acts  1890),  except  that 
it  further  requires  the  defendant  to  deny  the 
genuineness  in  the  affidavit  to  his  plea,  so 
that  under  this  local  law  the  denial  must 
be  under  oath.  Substantially  the  same  pro- 
vision was  incorporated  in  the  new  charter 
of  the  city  of  Baltimore,  and  in  any  action 
brought  thereunder  a  plaintiff  need  offer  no 
proof  of  the  genuineness  of  a  signature  to  a 
note  sued  on  until  its  genuineness  has  been 
impeached  by  the  defendant's  denial  sup- 
ported by  affidavit.  Horner  t.  Plumley,  97 
Md.  271,  64  Atl.  971.  But  where  the  defend- 
ant under  the  Local  Practice  Act  denies  the 
signature  under  oath,  it  must  be  proved,  and 
it  is  sufficient  if  this  denial  appears  in  the 
affidavit  to  the  plea,  whether  it  appears  in 
the  plea  itself  or  not.  Farmers',  etc.  Bank 
V.  Hunter,  97  Md.  148,  54  AtL  650;  Horner 
V.  Plumley,  97  Md.  271,  54  Atl.  971  [de- 
cided under  New  Charter]  Nicholson  v.  Sny- 
der, 97  Md.  415,  55  Atl.  484.  In  Farm- 
ers/ etc.  Bank  v.  Hunter,  supra,  the  court 
said:  "The  ground  of  the  action  of  the 
court,  in  striking  out  the  evidence  of  the 
appellee  as  to  the  denial  of  the  signature,  is 
stated  to  be,  because  the  signature  of  the 
note  was  not  denied  by  the  defendant's  plea, 
and  was  therefore  admitted  under  sec.  lOU 
of  art.  75  of  the  code,  which  provides  that 
whenever  the  execution  of  any  written  in- 
strument, filed  in  the  case,  is  alleged  in  the 
pleadings  in  any  action  or  matter  of  law, 
the  same  shall  be  taken  as  admitted  for  the 
purposes  of  the  action  or  matter,  unless  the 
same  shall  be  denied  by  the  next  succeeding 
pleading  of  the  opposite  party.  But  it  will 
be  seen  by  reference  to  the  declaration,  that 
the  suit  in  this  case,  was  brought  under  sec. 
16G,  ch.  136  of  the  Acts  of  1890,  supra, 
which  provides  that  in  any  suit  in  the  circuit 
court  for  Carroll  county,  if  tliere  shall  be 
filed  with  the  declaration  in  the  cause,  any 
paper  purporting  to  be  signed  by  any  de- 
fendant therein,  the  fact  of  the  genuineness 


of  such  signature  shall  be  deemed  to  be  ad- 
mitted for  the  purposes  of  the  cause,  unless 
the  affidavit  shall  further  state  that  the 
affiant  knows  or  has  good  reason  to  believe, 
that  such  signature  was  not  written  by  or 
by  the  authority  of  the  person  whose  signa- 
ture it  purports  to  be.  The  effect  of  this 
act  is  to  permit  the  defendant,  in  suits 
brought  under  the  act,  to  deny  in  the  affi- 
davit to  the  plea  the  genuineness  of  the  signa^ 
ture  of  any  paper  purporting  to  be  signed  by 
the  defendant,  and  if  this  is  done,  the  signa- 
ture thereto  will  be  put  in  issue,  and  not  be 
deemed  as  admitted  for  the  purpose  of  the 
suit.  The  affidavit  to  the  plea  in  this  case 
expressly  states  that  the  defendant  knows 
that  the  paper  or  promissory  note  filed  with 
the  declaration  in  said  cause,  was  not  signed 
by  him  or  by  his  authority,  and  that  the 
signature  or  name  thereto  purporting  to  be 
his,  was  not  written  by  him  or  by  his  au- 
thority. We  are  of  the  opinion  that  this 
was  a  sufficient  denial  of  the  signature  to 
admit  the  defense  of  forgery  relied  upon  by 
the  defendant,  and  was  in  accordance  with 
the  express  terms  of  the  act."  In  Nicholson 
V  Snyder,  97  Md.  415,  65  Atl.  484,  it  was 
said:  **Th»  plaintiff  contended  that  section 
108  of  art.  75  of  the  code  regulates  the 
defense,  and  that  under  it,  the  denial  of  the 
defendants  could  only  be  made  in  the  plea 
itself,  and  that  the  defense  of  forgery  was 
therefore  not  in  the  case,  but  the  court  ruled 
that  the  denial  could  be  made  in  the  affidavit 
as  provided  by  sec.  312  of  the  new  charter. 
Since  that  ruling  was  made,  its  correctness 
has  been  established  by  two  recent  decisions 
in  this  court,  one  in  fVarmers  and  Mechanics 
Bank  v.  Hunter  [97  Md.  148],  decided  April 
Ist,  1903,  under  the  local  law  of  Carroll 
county,  and  one  in  Homer  v.  Plumley  [97 
Md.  271],  decided  April  22nd,  1903,  under  sec. 
313  of  the  new  charter,  the  latter  being 
substantially  the  same  as  the  local  law  of 
Carroll  county.  It  is  unnecessary  therefore 
to  dwell  upon  that  question." 

Massachusetts. 

A  Massachusetts  statute  enacted  in  1877 
provides  as  follows:  "A  signature  to  a 
written  instrument  which  is  declared  on  or 
set  forth  as  a  cause  of  action  or  as  a  ground 
of  defense  or  set-off  shall  be  taken  as  ad- 
mitted, imless  the  party  sought  to  be  charged 
thereby  files  in  court,  within  the  same  length 
of  time  after  such  instrument  is  pleaded  as 
is  allowed  for  an  answer,  a  specific  denial  of 
the  genuineness  thereof  and  a  demand  that 
it  shall  be  proved  at  the  trial."  R.  L.  ch. 
173,  §  86. 

When  a  signature  to  a  note  is  specifically 
denied  and  proof  thereof  called  for  as  pro- 
vided by  that  statute,  the  plaintiff  has  the 
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burden  of  proving  its  genuineness.  True  t. 
Dillon,  138  Mass.  347;  Sears  v.  Moore,  171 
Mass.  614,  60  N.  E.  1027 ;  Lowell  v.  Bickford, 
201  Mass.  643,  88  N.  E.  1.  But  when  a 
signature  to  a  note  sued  on  is  not  denied 
as  required  by  the  statute,  the  plaintiff  need 
not  prove  the  signature.  Haskins  v.  D'Este, 
133  Mass.  366;  Whiddon  v.  Sprague,  203 
Mass.  526,  89  N.  E.  917.  See  also  Cape  Ann 
Nat.  Bank  v.  Burns,  129  Mass.  696. 

It  has  been  held  that  the  statute  quoted 
applies  not  only  to  the  signature  of  the  per- 
son sought  to  be  charged  in  the  action,  but 
also  to  the  signatures  of  third  persons  on  tho 
note  declared  on.  Lowell  t.  Bickford,  201 
Mass.  543,  88  N.  E.  1,  overruling  Holden  v. 
Jenkins,  125  Mass.  446.  See  also  Bryant 
V.  Abington  Sav.  Bank,  196  Mass.  264,  81 
N.  E.  997,  wherein  it  was  said  that  unless 
there  is  something  in  the  pleadings  of  tlie 
plaintiff  to  show  that  he  relies  on  a  signa- 
ture as  part  of  his  cause  of  action,  the  signa- 
ture does  not  come  within  the  section.  In 
Lowell  V.  Bickford,  supra,  the  court  said: 
'There  are  expressions  in  the  opinion  in 
Holden  v.  Jenkins,  125  Mass.  446,  which  in- 
dicate that  it  is  only  the  signature  of  the 
person  sought  to  be  charged  in  the  action 
which  is  within  R.  L.  c.  173,  sec.  86.  On  the 
other  hand  the  contrary  was  assumed  if  not 
decided  in  Bryant  v.  Abington  Sav.  Bank,  196 
Mass.  264.  In  that  case  the  plaintiff  sued 
the  savings  bank  to  recover  a  deposit  made 
by  one  Bannican  in  his  lifetime,  relying  on 
an  assignment  of  the  deposit  book  to  her. 
llie  savings  bank  disclaimed  any  interest  in 
the  deposit  and  summoned  in  Bann  lean's  ad- 
ministrator. It  was  held  that  if  the  assign- 
ment relied  on  by  the  plaintiff  had  been  stat- 
ed in  the  pleading  it  would  have  been  ad- 
mitted by  force  of  R.  L.  c.  173,  sec.  86,  unless 
especially  denied.  While  the  matter  is  not 
free  from  doubt,  on  the  whole  we  adopt  the 
construction  given  to  the  statute  in  Bryant 
V.  Abington  Sav.  Bank,  196  Mass.  254,  and 
hold  that  the  signature  of  third  persons  to 
written  instruments  declared  on  as  part  of 
the  plaintiff's  case  are  within  R.  L.  c.  173, 
sec.  86." 

A  denial  of  the  genuineness  of  a  signature 
is  not  sufficient  to  put  the  plaintiff  to  his 
proof  if  it  fails  to  include  a  '^demand  that  it 
shall  be  proved  at  the  trial."  Spooner  v. 
Oilmorc,  136  Mass.  248.  See  also  Ham  v. 
Kerwin,  146  Mass.  378,  16  N.  E.  657. 

Where  a  defendant  has  pleaded  orally  in  a 
police  court  but  has  filed  in  writing  a  special 
denial  and  demand  for  proof  of  his  signa- 
ture to  the  note  sued  on,  he  need  not  file 
another  such  denial  in  the  superior  court, 
but  it  is  sufficient  if  the  one  which  he  has 
filed  in  the  police  court  is  transmitted  as 
part  of  the  proceedings  to  the  superior  court. 
True  V.  Dillon,  138  Mass.  347,  wherein  the 
court  said:     "However  much  the  party  de- 


fendant may  change  his  answer,  either  by  ad 
dition  or  substitution,  the  plaintiff,  so  long 
as  this  denial  and  demand  are  not  withdrawn, 
cannot  rely  upon  the  rule  of  evidence  which 
the  statute  has  provided  for  his  benefit. 
The  defendant  had  pleaded  orally  in  the  low- 
er court,  as  he  might  do,  but  had  filed  in  writ- 
ing the  special  denial  and  demand.  When  he 
filed  a  new  answer  in  the  superior  court, 
this  special  denial  was  not  withdrawn.  Hav- 
ing been  seasonably  filed  in  the  lower  court, 
it  was  transmitted  to  the  superior  court, 
and  was  properly  before  it.  Pub.  Sts.  c.  155, 
sec.  34.  It  did  not  require  to  be  there  again 
filed  in  order  to  deprive  the  plaintiff  of  the 
advantage  he  would  have  had  in  his  proof, 
if  it  had  not  been  filed." 

Where  copartners  are  sued  on  a  note  and  it 
is  alleged  that  they  made  the  note,  a  general 
denial  by  one  of  the  defendants  does  not  put 
his  signature  in  issue,  but  it  is  admitted  bv 
virtue  of  the  declaration  that  he  made  the 
note  and  the  failure  on  his  part  specifically 
to  deny  his  execution  thereof.  Haskins  v. 
D'Este,  133  Mass.  356,  wherein  it  was  said: 
''The  declaration  alleges  that  the  defendants 
made  the  note.  If  the  writ  is  taken  in  con- 
nection with  the  declaration,  there  is,  so  far 
as  the  question  in  issue  is  concerned,  only 
the  further  allegation,  in  effect,  that  the  two 
defendants  held  such  a  relation  to  each  other 
that  each  had  authorized  the  other  to  bind 
him  in  a  joint  note,  by  the  name  of  D'Ettte 
&  Co.  We  think  the  signature  is  alleged  to 
be  that  of  the  defendant  D'Este;  and  that 
its  genuineness,  not  having  been  denied,  must 
be  taken  to  have  been  admitted." 

Before  the  enactment  in  1877  of  the  stat- 
ute heretofore  quoted,  the  law  with  respect 
to  the  question  under  consideration  was  gov- 
erned by  a  rule  of  the  court  of  common  pleas 
whereby  a  defendant  was  not  allowed  to 
deny  his  signature  without  having  filed  a 
notice  in  writing  of  his  intention  to  deny  it. 
Under  that  rule  it  was  held  that  a  general 
denial  of  each  and  every  allegation,  item  and 
particular  in  the  declaration  was  sufficient 
to  make  it  incumbent  on  the  plaintiff  to 
prove  the  execution  and  indorsement  of  the 
note  declared  on.  Estabrook  v.  Boyle,  1 
Allen  412.  But  it  was  held  that  a  failure  to 
deny  in  clear  and  precise  terms  the  allega- 
tion of  the  complaint  to  the  effect  that  the 
signature  was  that  of  the  defendant  consti- 
tuted an  admission  of  the  genuineness  there- 
of.    Framingham  Bank  v.  Gay,  9  Gray  241. 

Before  the  adoption  of  the  foregoing  rule 
of  court,  however,  no  written  notice  of  in- 
tention to  dispute  the  signature  was  neces- 
sary.   Dana  v.  Underwood,  19  Pick.  99. 

Michigan. 

The  Michigan  statute  (1  Comp.  T^ws,  § 
826)    regarding   actions   in   justices'   courts 


MARES  V.  MUNSON* 

59  Colo.  J^O. 


791 


provides  that  "when  any  written  instrument 
purporting  to  be  executed  by  one  of  the 
parties  is  declared  upon  or  set  off,  it  may  be 
used  in  evidence  on  the  trial  of  the  cause 
against  such  party,  without  proving  its  ex- 
ecution, unless  its  execution  be  denied  by 
oath,  at  the  time  of  declaring,  or  pleading, 
of  giving  notice  to  set  off,  if  such  instru- 
ment shall  be  produced  and  filed  with  the 
justice/'  Rule  No.  8  of  the  circuit  court 
provides  as  follows:  "Upon  the  pleas  of  the 
general  issue  in  an  action  upon  any  written 
instrument,  under  seal  or  without  seal,  the 
plaintiff  shall  not  be  put  to  the  proof  of  the 
execution  of  the  instrument  or  the  hand- 
writing of  the  defendant,  unless  the  defend- 
ant, or  some  one  in  his  behalf,  shall  file  and 
serve  a  copy  of  an  affidavit  denying  the 
same."  Circuit  Court  Rule  79  is  the  same 
with  the  addition  of  a  clause  providing  that 
the  rule  shall  apply  in  actions  brought 
against  indorsers  as  well  as  other  parties. 

Under  the  foregoing  statute  and  rule  it  is 
not  necessary  for  the  plaintiff  suing  on  a 
promissory  note  to  prove  its  execution,  or 
the  signature  of  the  maker,  unless  denial  of 
tlie  same  is  made  under  oath.  Pratt  v. 
Willard,  6  McLean  27,  19  Fed.  Ca«.  No, 
11,378;  Pegg  v.  Bidleman,  5  Mich.  26;  Hoard 
V.  Ldttle,  7  Mich.  468;  Burson  v.  Huntington, 
21  Mich.  415,  4  Am.  Rep.  497;  Polhemus  v. 
Ann  Harbor  Sav.  Bank,  27  Mich.  44;  Lob- 
dell  V.  Merchants',  etc.  Bank,  33  Mich.  408; 
McCormick  Harvesting  Mach.  Co.  v.  McKee, 
51  Mich.  426,  16  N.  W.  796;  Naftzker  v. 
Lantz,  137  Mich.  441,  100  N.  W.  601 ;  Ensign 
V.  Dunn,  181  Mich.  456,  148  N.  W.  343. 
See  also  Dewey  v.  Toledo,  etc.  R.  Co.  91 
Mich.  351,  51  N.  W.  1063;  Barnes  v.  Spencer, 
etc.  Co.  162  Mich.  509,  127  N.  W.  752,  139 
Am.  St.  Rep.  587.  In  P^g  t.  Bidleman, 
supra,  it  was  held  that  the  admission  of  the 
execution  of  an  instrument  worked  by  the 
statute  was  not  only  an  admission  of  execu- 
tion in  the  abstract,  but  of  execution  by  the 
defendants  by  the  name  and  description  al- 
leged in  the  declaration.  The  same  ruling 
was  made  in  Lobdell  v.  Merchants',  etc.  Bank, 
33  Mich.  408. 

In  an  action  against  indorsers  it  is  not 
necessary  to  prove  the  indorsements  on  the 
note  sued  on  in  the  absence  of  a  verified 
denial  thereof.  Lobdell  v.  Merchants',  etc. 
Bank,  33  Mich.  408;  Howry  v.  Eppinger,  34 
Mich.  29. 

However,  in  Spicer  v.  Smith,  23  Mich.  98, 
it  was  held  that  Rule  79  had  no  application 
to  the  proof  of  indorsements  in  a  suit  against 
the  maker  by  the  indorsee,  the  indorser  not 
being  made  a  party  defendant,  but  that  the 
indorsements  in  such  a  case  must  be  proved. 
The  court  said:  "This  ruling  raises  the  only 
question  in  the  case.  It  is  claimed  for  de- 
fendant in  error,  that  no  proof  of  the  in- 


dorsement was  required,  because  neither  the 
execution  of  such  indorsement  or  of  the  au- 
thority of  Blair  had  been  denied  by  plea  or 
upon  oath,  and  we  are  referred,  first,  to  sec- 
tions  3714  and  3767  Comp.  L.  and,  secondly, 
to  the  79th  rule  of  the  circuit  court,  as  sus- 
taining this  view.     The  statutes  cited  have 
no  application   to  cases   which   originate  in 
the  circuit  court,  and  if  they  had  they  would 
furnisli  no  support  to  the  position  here  taken. 
This  suit  was  prosecuted  by  a  party  claiming 
to  be  indorsee  against  one  alleged  to  be  the 
maker  of  a  promissory  note.     The  indorser 
was  not  a  party,  nor  was  the  indorsement 
as  a  ground  of  liability  in  any  way  involved. 
It  was  only  as  an  act  of  transfer  of  the  note 
and  of  the  right  to  require  payment  of  the 
maker    that    the    indorsement    pertained    to 
the  issue.     If  the  plaintiff  had  set  forth  his 
cause  of  action  specially,  he  must  have  al- 
leged the  making  of  the  note  by  Spicer  and 
the  subsequent  transfer  of  it  to  himself,  and 
each  of  these  facts  must  have  been  supported 
by  evidence  in  the  absence  of  any  rule  ex- 
cusing it.     By  allowing  the  note  to  be  given 
in    evidence    under    the    money    counts,    the 
statute  has  not  made  the  proof  of  these  fact& 
unnecessary.     The   rule    of    court,    however, 
has    provided    that   as    against   the    alleged 
maker  in  a  suit  by  the  indorsee,  payee  or 
holder,  the  plaintiff  shall  not  be  put  to  proof 
of  the  execution   of   the   instrument,   unless 
it  is  denied  on  oath.     But  the  necessity  for 
proving  the  title  of  the  plaintiff  through  an 
alleged  indorsement  is  neither  removed  nor 
lessened.    In  this  case  the  defendant  did  not 
deny  the  making  of  the  note.     The  plaintiff 
was    therefore    not   required   to    prove    that 
fact.     But  the  plaintiff's  title  was  likewise 
in  issue,  and  as  the  rule  had  no  relation  to 
that,   it  was   incumbent   upon   the   plaintiff 
to   prove   it."      Compare    Thatcher   v.    West 
River  Nat.  Bank,  19  Mich.  196,  wherein  an 
indorsee  sued  the  maker  of  a  note  and  it  was 
held  to  be  proper  for  the  trial  court  to  re- 
fuse to  charge  that  it  was  necessary  to  prove 
the  indorsement.     The  reason  for  that  deci- 
sion seems,  however,  to  have  been  the  fact 
that   the   defendant   failed   to   object  to   the 
introduction   of   the   note   itself   as   evidence 
of   indorsement   and   that  his   failure   so   to 
object  made  the  note   sufficient  evidence  of 
the  fact  of  indorsement  without  any  proof 
aliunde. 

But  where  a  plaintiff  suing  in  a  justice's 
court  does  not  file  the  note  or  a  copy  thereof, 
he  does  not  have  the  benefit  of  the  statute 
dispensing  with  the  necessity  for  proof. 
Newton  v.  Principaal,  82  Mich.  271,  46  X. 
W.  234,  wherein  the  court  said:  "No  proof 
was  given  tending  to  show  the  execution  of 
the  note  by  the  maker,  but  counsel  for  plain- 
tiff seems  to  have  proceeded  upon  the  idea 
that  it  was  unnecessary.     This  would  have 
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been  true  if  the  note  had  been  filed  with  the 
justice,  but  there  is  nothing  in  this  record 
to  show  that  the  note  in  suit  was  so  filed, 
or  that  the  defendant  ever  had  an  oppor- 
tunity to  deny  the  execution  of  the  note  in 
justice's  court,  or  in  the  circuit,  until  it 
was  offered  in  evidence  on  the  trial.  In  such 
case  the  plaintiff  cannot  have  the  benefit  of 
the  statute,  or  the  rule  relieving  him  of  the 
necessity  of  proving  a  written  instrument, 
as  it  is  only  in  cases  where  the  defendant 
has  been  given  an  opportunity  to  deny  the 
execution  of  the  note  under  oath,  and  has 
failed  to  do  so,  that  the  plaintiff  is  not  re- 
quired to  prove  the  execution.'^ 

It  is  not  necessary  for  a  defendant  to  deny 
that  his  signature  is  genuine  in  order  to 
deny  execution  of  the  note  within  the  mean- 
ing of  Rule  79.  It  will  be  sufficient  if  his 
affidavit  states  that  the  signature  was  ob- 
tained from  him  under  circumstances  (fully 
set  forth)  which  would  render  him  not  liable 
thereon.  Anderson  v.  Walter,  34  Mich.  113, 
wherein  the  court  said:  "The  affidavit  in 
this  case  could  not  be  treated  as  an  admission 
of  valid  execution.  A  defendant  cannot  be 
required  to  swear  that  the  signature  appear- 
ing upon  an  instrument  is  not  his  genuine 
signature  in  order  to  deny  the  execution. 
The  signature  may  be  genuine,  and  yet  the 
instrument  a  forgery.  In  such  a  case  he 
could  not  deny  the  signature  under  oath. 
He  would  admit  it,  but  set  up  facts  from 
which  it  would  appear  that  he  was  not 
bound  by,  or  ever  executed  the  instrument 
sued  upon.  We  think  the  denial  in  this  case 
was  sufficient,  and  it  will  not  be  necessary  to 
consider  this  question  again  in  reference  to 
the  modifications  of  plaintiffs'  requests  to 
charge,  which  assumed  the  contrary." 

It  is  not  a  sufficient  denial  to  put  the 
plaintiff  to  proof  for  the  defendanto,  in  an 
action  against  partners  on  a  note  purporting 
to  have  been  executed  by  them,  to  file  an 
affidavit  stating  that  they  "do  now,  each  for 
himself,  deny  that  he  ever  signed,  executed 
or  delivered  either  of  said  notes,  copies  of 
which  are  set  forth  in  the  plaintiff's  decla- 
ration." Mills  V.  Bunce,  29  Mich.  364.  In 
that  case  it  was  said:  "This  is  such  an  affi- 
davit as  in  every  case  of  a  partnership  note 
might  be  made  by  each  of  the  partners  ex- 
cept the  one  who  actually  signed  in  the  part- 
nership name  and  delivered  the  instrument; 
and  in  every  such  case  the  ruling  of  the 
court  below,  if  sustained,  would  defeat  the 
purpose  of  the  rule  which  makes  the  note 
prove  itself  when  its  execution  is  not  denied 
on  oath.  The  denial,  in  such  a  case  should 
either  be  jointly  on  the  part  of  all  the  de- 
fendants, or  if  a  part  of  tliem  only  file  an 
affidavit  on  their  own  behalf,  the  denial 
should  be  broad  enough  to  negative  such  a 
proper  execution  of  the  instrument  in  a  part- 


nership name  by  another  partner  as  would 
bind  the  defendants  who  file  it  as  makers." 

The  only  object  of  the  rule  making  it  un- 
necessary for  the  plaintiff  to  prove  signatures 
in  the  absence  of  a  verified  denial  is  to  con- 
stitute the  note  itself  a  prima  facie  case. 
It  does  not  preclude  the  defendant  from  in- 
troducing evidence  to  controvert  this  prima 
facie  case.  Freeman  v.  Ellison,  37  Mich.  459, 
wherein. the  court  said:  "The  rule  requiring 
an  affidavit  to  support  a  plea  declares  that 
without  it  *the  plaintiff  shall  not  be  put  to 
the  proof  of  the  execution  of  the  instrument 
or  the  handwriting  of  the  defendant.'  Rule 
79.  It  is  now  claimed  for  plaintiff  below 
that  this  precludes  any  inquiry  into  the  date 
of  delivery  or  the  circumstances  of  the  sign- 
ing as  bearing  on  any  defenses  dependent  on 
time  in  any  way.  There  is  no  authority  thai 
we  know  of  for  any  such  construction  of  the 
rule.  Undoubtedly  when  a  plaintiff  produces 
in  court  an  instrument  corresponding  to  the 
one  set  forth  he  is  exempted  from  proving  its 
execution.  But  the  actual  time  of  delivery 
may  involve  questions  which  it  would  be  ab- 
surd to  hold  foreclosed  by  any  such  assiunp- 
tion.  If  a  note  is  dated  back  in  order  to 
include  usurious  interest,  and  that  defense  is 
set  up,  it  would  hardly  be  regarded  as  bear- 
ing on  the  question  of  executi<m.  Execution 
can  only  refer  te  the  actual  making  and  de- 
livery, but  it  cannot  involve  other  matters 
without  enlarging  its  meaning  beyond  rea- 
son. The  only  object  of  the  rule  was  te 
enable  a  plaintiff  to  make  out  a  prima  facie 
not  a  conclusive  case,  and  it  cannot  preclude 
a  defendant  from  introducing  any  defense  on 
the  merite  which  does  not  contradict  the  ex- 
ecution of  the  instrument  introduced  in  evi- 
dence." 

An  admission  by  the  defendant  in  open 
court  of  the  genuineness  of  the  signature 
dispenses  with  any  necessity  of  its  proof  by 
the  plaintiff.  Ensign  v.  Dunn,  181  Mich. 
456,  148  N.  W.  343. 

Minnesota. 

Section  675  of  the  General  Statutes  of 
1894  of  Minnesota  provides  as  follows:  "In 
actions  brought  on  promissory  notes  or  bills 
of  exchange  by  the  indorsee,  the  possession 
of  the  note  or  bill  is  prinaa  facie  evidence 
that  the  same  was  indorsed  by  the  person 
by  whom  it  purporte  to  be  indorsed;  and 
every  written  instrument  purporting  to  have 
been  signed  or  executed  by  any  person  shall 
be  piroof  that  it  was  so  signed  or  executed, 
until  the  person  by  whom  it  purporte  te  have 
been  signed  or  executed  shall  deny  the  sig- 
nature or  execution  of  the  same  by  his  oath 
or  affidavit;  but  this  section  shall  not  extend 
to  instruments  purporting  to  have  been 
signed  or  executed  by  any  person  who  shall 
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have  died  previous  to  the  requirement  of 
Buch  proof."  (G.  S.  1866,  c.  73,  §  82,  as 
amended  1875,  c.  67,  §  1;  G.  S.  1878,  c.  73, 
§89.) 

Under  the  foregoing  statute,  the  produc- 
tion of  a  note,  in  the  absence  of  a  verified 
denial,  is  proof  of  execution  and  of  indorse- 
ments, sufficient  to  constitute  a  prima  facie 
case,  and  the  plaintiff  need  offer  no  further 
proof.  Rock  Island  First  Nat.  Bank  v.  Loy- 
hed,  28  Minn.  396,  10  N.  W.  421 ;  Tarbox  v. 
Gorman,  31  Minn.  62,  16  N.  W.  466;  Na- 
tional Bank  v.  Mallan,  37  Minn.  404,  34 
N.  W.  901;  Thorson  v.  Sauby,  68  Minn.  166, 
70  N.  W.  1083. 

The  statute  applies  as  well  to  an  indorse- 
ment by  a  corporation  as  to  that  by  a  natu- 
ral person  and  establishes  a  prima  facie  oase 
of  the  fact  of  the  signature  and  the  author- 
ity of  the  agent  signing  for  the  corporation, 
when  the  signature  is  not  denied  under  oath. 
Rock  Island  First  Nat.  Bank  v.  Loyhed,  28 
Minn.  396,  10  N.  W.  421;  Tarbox  v.  Gorman, 
31  Minn.  62,  16  N.  W.  466;  National  Bank 
V.  Mallan,  37  Minn.  404,  34  N.  W.  901.     In 
Rock    Island    First    Nat.    Bank    v.    Loyhed, 
supra,  it  was  said:     "The  next  contention  of 
defendant  is  that  plaintiff  had  failed  to  prove 
that  the  indorsement  of  the  corporation,  B. 
D.  Buford  k  Co.,  on  the  back  of  the  note, 
was  made  by  any  authorized  agent  of  said 
corporation.    The  indorsement  is  as  follows: 
'Pay   to  the  First  National   Bank   of  Rock 
Island,  Illinois,  or  order.     B.  D.  Buford  & 
Co.*     This  indorsement  is  sufficient  in  form. 
It  is  competent  and  proper  for  an  agent  to 
sign  simply  the  principal's  name.     The  fact 
that  the  name  was  placed  there  by  an  agent 
need  not  appear  upon  the  note.    .    •    .    The 
fact  that  the  indorsement  purports  to  have 
been  made  by  a  corporation,  which  could  act 
only  through  agents,  is  immaterial.     In  the 
absence  of  anything  in  the  charter  to  the  con- 
trary,   the  general   principles   applicable   in 
case  of  agents  of  a  corporation  are  the  same 
as   in   case  of   agents  of  a  natural   person. 
This  brings  the  present  case  within  the  stat- 
ute, which  provides  that  in  actions  brought 
on  promissory  notes  or  bills  of  exchange  by 
the   indorsee,  the  possession  of  the  note  or 
bill   is  prima  facie  evidence  that  the  same 
was  indorsed  by  the  person  by  whom  it  pur- 
ports to  be  indorsed.     Gen.  St.  1878,  c.  73, 
§  89.     There  is  no  foundation  for  the  position 
that    this    statute   only    applies    to    indorse- 
ments purporting  to  be  made  by  natural  per- 
sons.     Our   statutes   expressly  provide   that 
the  word  'person'  may  extend  and  be  applied 
to  bodies  politic  and  corporations.     Gen.  St. 
1878,   c.  4,  §  1.     To  limit  the  statute  first 
cited  to  indorsements  purporting  to  have  been 
made  by  natural  persons  would,  in  a  great 
degree,  defeat  the  object  for  which  the  stat- 
ute was  enacted,  inasmuch  as  a  large  part 
of  the  commercial  paper  of  the  country  passes 


through  the  hands  of  banking,  manufactur- 
ing, and  other  corporations.  The  possession 
of  this  note  by  plaintiff  was  prima  facie  evi- 
dence that  the  indorsement  was  made  by  B. 
D.  Buford  &  Co.,  and  there  was  no  evidence 
to  rebut  it."  In  National  Bank  v.  Mallan, 
37  Minn.  404,  34  N.  W.  901,  the  court  said: 
"This  [statute]  applies  as  well  to  an  indorse- 
ment by  a  corporation  as  by  a  natural  per- 
son. These  notes  purport  to  be  indorsed  by 
the  corporation,  and  plaintiff's  possession  of 
the  notes  establishes  prima  facie  that  the 
indorsements  are  its  genuine  indorsements, — 
establishes  prima  facie  the  fact  that  they 
are  in  the  genuine  handwriting  of  some  offi- 
cer or  person  having  authority  to  make  them, 
for  without  that  fact  they  were  not  made  by 
the  corporation." 

The  rule  established  by  the  forepjoin^  stat- 
ute is  a  rule  of  evidence,  not  of  pleading. 
It  makes  the  production  of  an  undenied  sig- 
nature only  prima  facie  proof  of  its  genuine- 
ness and  does  not  estop  the  defendant  to 
contradict  this  prima  facie  case  with  coun- 
tervailing evidence.  MoCormick  Harvesting 
Mach.  Co.  V.  Doucette,  61  Minn.  40,  63  N.  W. 
95,  wherein  the  court  said:  "This  statute 
is  not  a  rule  of  pleading,  but  one  of  evidence, 
and  the  only  effect  of  the  defendant's  failure 
to  comply  with  it  was  that  he  took  upon 
himself  the  burden  of  the  issue  as  to  the 
execution  of  the  note.  When  the  plaintiff 
produced  the  note,  purporting  to  have  been 
made  by  the  defendant,  and  offered  it  in  evi- 
dence, it  established  its  cause  of  action;  but 
it  was  competent  for  the  defendant  to  deny 
his  signature  on  oath  on  the  trial,  and  give 
any  other  competent  evidence  tending  to  es- 
tablish his  defense,  viz.,  that  he  did  not  ex- 
ecute the  note.  The  ruling  of  the  trial  court 
deprived  him  of  this  right." 

Under  section  8449,  General  Statutes,  1913, 
providing  that  "an  indorsement  of  money  re- 
ceived, on  any  promissory  note,  which  ap- 
pears to  have  been  made  when  it  was  against 
the  interest  of  the  holder  to  make  it,  is  prima 
facie  evidence  of  the  facts  therein  stated," 
it  has  been  held  that  in  order  to  make  that 
section  applicable  the  plaintiff  has  the  bur- 
den of  proving,  by  evidence  dehors  the  note 
itself,  the  fact  that  an  indorsement  of  pay- 
ment was  made  at  a  time  when  it  was  against 
the  interest  of  the  indorser  to  make  it,  and 
that  until  such  evidence  is  offered  the  in- 
dorsement itself  does  not  constitute  a  prima 
facie  case.  See  also  Young  v.  Perkins,  29 
Minn.  173,  12  N.  W.  615;  Riley  v.  Mankato 
Loan,  etc.  Co.  (Minn.)  158  N.  W.  391,  which 
was  a  decision  under  substantially  the  same 
statute  (Gen.  Stat.  1878,  c.  73,  §  90). 

Mississippi. 

The  Mississippi  statute  goes  more  into  de- 
tail than  the  statutes  of  most  jurisdictions. 
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making  specific  provision  as  to  many  points 
that  have  been  fixed  by  judicial  construction 
elsewhere.  It  provides  as  follows:  ''In  suits 
founded  on  any  written  instrument  set  forth 
in  the  pleading,  it  shall  not  be  necessary  to 
prove  the  signature  or  execution  thereof,  un- 
less the  same  be  specially  denied  by  a  plea, 
verified  by  the  oath  of  the  party  pleading 
the  same;  and  it  shall  not  be  necessary  in 
any  case  to  prove  any  written  signature,  the 
execution  of  any  instrument,  or  the  identity 
or  names  of  persons,  or  description  of  char- 
acter, or  the  persons  composing  any  firm  or 
partnership  which  may  be  set  forth  in  the 
pleadings,  unless  the  same  be  specially  de- 
nied by  plea,  verified  by  oath.  And  the  like 
rule  shall  prevail,  as  far  as  may  be  applica- 
ble, in  all  cases  where  any  writing  is  pleaded 
or  set  up  by  the  defendant,  or  any  signature, 
identity,  or  names  of  persons,  description  of 
character,  or  partnership  set  forth  in  his 
pleading."  (Code  1906,  §  1974;  Code  1892, 
§  1797.) 

A  plaintiff  suing  on  a  promissory  note  need 
prove  neither  the  signature  of  execution  nor 
that  of  indorsement,  unless  it  is  denied  under 
oath.  Ellis  v.  Planters'  Bank,  7  How 
(Miss.)  235;  Wanita  Woolen  Mills  v.  Rol- 
lins, 75  Miss.  253,  22  So.  819;  Kendrick  v. 
Kyle,  78  Miss.  278,  28  So.  951;  Hibernia 
Bank,  etc.  Co.  v.  Smith,  89  Miss.  298.  42 
So.  345.  In  Ellis  v.  Planters'  Bank,  supra, 
it  was  held  that  an  administrator  defending 
a  suit  against  the  estate  on  a  promissory 
note  was  included  within  the  meaning  of  the 
statute  and  that  in  such  an  action  no  proot 
of  indorsements  need  be  given  unless  the  ad- 
ministrator denied  them  under  oath.  In 
Wanita  Woolen  Mills  v.  Rollins,  75  Miss. 
253,  22  So.  819,  it  was  said:  "We  think,  in 
order  to  put  the  proof  of  the  execution  of 
the  note  and  mortgage  upon  the  complain- 
ant, the  answer  of  the  defendant  should  have 
been  verified  by  affidavit.  Section  1797,  an- 
notated code  of  1892,  provides  that  'in  suits 
founded  on  any  written  instruments  set  forth 
in  the  pleading,  it  shall  not  be  necessary  to 
prove  the  signature  or  execution  thereof,  un- 
less the  same  be  specially  denied  by  a  plea, 
verified  by  the  oath  of  the  party  pleading  the 
same.'  If  tlie  answer  of  the  defendant  had 
been  sworn  to,  it  might  have  served,  equally 
as  a  plea,  to  require  proof  of  the  execution  of 
the  note  and  mortgage.  The  statute,  sec- 
tion 534,  annotated  code  1892,  which  author- 
izes a  complainant  to  waive  answer  on  oath, 
does  not,  as  we  think,  affect  the  require- 
ment of  section  1797.  Chapter  43  of  the  code 
expressly  applies  to  chancery  courts  (§  1810), 
and  this,  we  apprehend,  removes  all  doubt 
as  to  the  construction  of  that  section." 

The  foregoing  statute,  at  that  time  section 
683,  Code  1871,  was  held  in  McBride  v.  Kil- 
gore,  55  Miss.  242,  to  be  applicable  to  suits 


before  justices  of  the  peace  as  well  as  to 
those  In  the  circuit  courts.  In  that  case 
the  court  said:  "Although  there  are  no 
formal  pleadings  in  the  justices'  courts,  the 
defendant,  in  a  suit  on  a  written  instrument 
in  a  justice's  court,  desiring  to  deny  its 
execution  and  put  the  plaintiff  to  the  proof 
of  it,  should  file  an  affidavit  or  statement, 
under  oath,  denying  such  execution.  Section 
683  of  the  code  applies  as  well  to  suits  be- 
fore justices  of  the  peace  as  to  those  in 
circuit  courts.    Code,  sec.  630." 

The  early  statutory  law  of  Mississippi  was 
outlined  in  the  case  of  Thornton  v.  Alliston, 
12  Smedes  &  M.  (Miss.)  124,  as  follows: 
"In  1824,  H.  H.  594,  s.  25,  it  was  enacted 
that  it  should  not  be  lawful  for  a  defendant 
to  deny  the  execution  of  any  writing,  whether 
under  seal  or  not,  which  had  been  made  the 
foundation  of  any  suit,  unless  by  plea  sup- 
ported by  affidavit  of  the  truth  thereof,  filed 
when  the  plea  is  filed,  without  which  plea 
and  affidavit  the  court  should  receive  such 
writing  as  evidence  of  the  debt,  promise,  etc., 
for  which  it  was  given.  By  the  same  act, 
(Ibid.)  it  was  further  provided,  that  'when- 
ever any  person  or  persons,  other  than  the 
person  or  persons  purporting  to  have  ex- 
ecuted any  such  writing,  shall  be  defendant 
or  defendants,  the  court  before  whom  such 
suit  is  depending,  shall  receive  such  writing 
as  evidence  as  aforesaid  unless  the  defendant 
or  defendants  shall  make  oath  that  he,  she, 
or  they,  verily  believe  that  the  said  writing 
was  not  executed  by  the  person  or  persons 
by  whom  it  is  alleged  to  have  been  executed.' 
In  1836,  H.  H.  595,  s.  32,  it  was  further 
enacted  that  all  pleas  to  an  action  shall  be 
deemed  and  adjudged  as  admitting  the  par- 
ties and  the  cliaracter  of  the  parties  suing. 
and  that  a  plaintiff  shall  not  be  required  to 
prove  any  written  signature,  identity  of  per- 
sons, description  of  character,  etc.,  unless  the 
signature,  person,  description  of  character, 
etc.,  be  denied  by  plea,  and  its  truth  attested 
by  oath.  These  statutes  have  changed  the 
common-law  rule  as  to  the  amount  of  evi- 
dence required  from  a  plaintiff  to  sustain  hU 
action  upon  a  promissory  note.  The  execu- 
tion of  a  note  by  a  party  need  not  be  proved 
by  the  plaintiff,  unless  the  same  be  denied 
by  a  plea  denying  the  execution  or  the  sig- 
nature, supported  by  an  affidavit;  or,  in  the 
case  of  a  defendant  not  a  party  to  the  note, 
by  an  affidavit  tliat  the  note  was  not  executed 
by  the  person  by  whom  it  is  so  alleged  to 
have  been  executed.  In  order  to  comply  with 
the  statutes,  it  is  incumbent  upon  a  defend- 
ant in  such  a  case  to  file  a  special  plea,  sus- 
tained by  an  affidavit  of  its  truth."  In  Reed 
V  Benton,  etc.  R.  etc.  Co.  4  How.  (Miss.) 
257,  it  was  held  that  proof  of  the  maker's 
signature  to  a  note  was  necessary,  in  the 
absence  of  a  verified   denial  thereof,  under 
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the  early  statutes.  In  Baughan  y.  Graham, 
1  How.  (Miss.)  220,  however,  it  was  held 
that  the  act  of  1824  did  not  apply  to  a  case 
in  which  the  name  of  the  defendant  did  not 
appear  on  the  face  of  the  note  sued  on,  and 
that  a  note  would  not  be  evidence  against  a 
defendant  even  though  he  did  not  deny  the 
execution  thereof  under  oath,  where  it  was 
sought  to  hold  him  liable  as  a  partner  in 
the  firm  in  the  name  of  which  the  note  was 
fiigned,  but  in  which  firm  name  his  name  did 
not  appear.  Before  he  could  be  held,  the 
plaintiff  would  be  compelled  to  prove  his 
membership  in  the  partnership. 

Missouri. 

Statutory  Provisions, 

From  1846  (R.  S.  pp.  819,  820,  sec.  24) 
until  the  act  of  1868,  the  Missouri  statute 
provided  as  follows;  "Whenever  any  plead- 
ing shall  be  founded  upon  any  instrument  of 
writing  charged  to  have  been  executed  by 
the  other  party,  not  alleged  therein  to  be 
lost  or  destroyed,  such  instrument  should  be 
received  in  evidence  unless  the  party  charged 
to  have  executed  the  same  deny  the  execution 
thereof  by  answer  or  replication  verified  by 
affidavit."  But  by  the  act  of  1868  the  ex- 
pression "such  instrument  should  be  received 
in  evidence"  was  changed  to  read  "the  ex- 
ecution of  such  instrument  shall  be  ad- 
judged confessed."-  This  amendment  has  been 
brought  forward  in  the  subsequent  statutes. 
George  T.  Smith  Middlings  Purifier  Co.  v. 
Rembaugh,  21  Mo.  App.  390;  Love  v.  Cen- 
tral L.  Ins.  Co.  92  Mo.  App.  192.  The  amend- 
ment has  worked  a  material  change  in  the 
effect  of  the  statute,  for  whereas  under  the 
former  statute  the  only  effect  of  failure  to 
plead  non  est  factum  under  oath  was  to 
allow  the  plaintiff  to  read  the  note  in  evi- 
dence and  to  dispense  with  the  necessity  for 
proof  of  execution  (Klein  v.  Keyes,  17  Mo. 
326)  it  has  been  held  that  under  the  amended 
statute  such  failure  constitutes  a  confession 
of  the  execution  as  a  binding  contract,  makes 
it  wholly  unnecessary  for  the  plaintiff  even 
to  read  the  note  in  evidence,  and  estops  the 
defendant  to  introduce  evidence  to  impeach 
such  execution.  George  T.  Smith  Middlings 
Purifier  Co.  v.  Rembaugh,  21  Mo.  App.  390; 
Love  V.  Central  L.  Ins.  Co.  92  Mo.  App.  192. 
Compare  Feurt  v.  Ambrose,  34  Mo.  App.  360. 
wherein  it  was  held  that  only  a  prima  facie 
case  was  established  for  the  plaintiff  by  tlie 
defendant's  failure  to  deny  the  execution. 
In  George  T.  Smith  Middlings  Purifier  Co. 
V.  Rembaugh,  21  Mo.  App.  3^90,  the  court 
said:  "It  will  be  observed  that,  under  the 
section  as  it  stood  prior  to  enactment  of 
1868,  the  only  effect  of  the  absence  of  the 
verification  was  to  admit  the  instrument  in 


evidence.  But  when  admitted  it  was  subject 
to  those  matters  of  defense  available  under 
the  general  issue,  which  tended  to  show  that 
the  note  or  contract  was  void  ab  initio,  such 
as  fraud,  duress,  general  incapacity  to  con- 
tract, or  give  consent,  and  the  like.  All  of 
which  went  to  the  question  of  the  making — 
the  execution — of  the  instrument.  But  under 
the  present  statute,  if  the  party  charged  to 
have  executed  the  instrument  of  writing  fail 
to  deny  the  fact,  verified  by  affidavit,  'the 
execution  of  the  instrument  shall  be  adjudged 
confessed.'  Clearly,  therefore,  under  the  an- 
swer interposed  by  defendant  he  was  pre- 
cluded from  introducing  any  proof,  the  tend- 
ency of  which  would  be  to  call  in  question 
the  execution  of  the  note,  for  it  stood  con- 
fessed. What  other  possible  defense,  then, 
was  open  to  him  under  the  general  denial? 
He  could  not  prove  payment,  nor  failure  of 
consideration,  nor  other  fact  supervening 
since  the  making  of  the  note,  for  these  would 
be  new  matters  to  be  specially  pleaded."  In 
Love  v.  Central  L.  Ins.  Co.  92  Mo.  App.  192, 
it  was  said:  "As  was  said  by  Judge  Hall 
in  McGill  v.  Wallace,  22  Mo.  App.  675,  the 
'present  statute  is  materially  different  from 
the  former.'  Under  the  former  the  only  ef- 
fect of  not  pleading  non  est  factum  under 
oath  was  that  the  plaintiff  could  read  the 
instrument  in  evidence  without  proof  of  ex- 
ecution. .  .  .  But  under  the  latter  if  the 
party  charged  to  have  executed  the  instru- 
ment of  writing  fail  in  his  pleading  to  deny 
the  execution  of  such  instrument  under  oath, 
then  the  execution  thereof  shall  be  adjudged 
confessed  as  a  binding  contract.  ...  It 
is  thus  seen  that  the  contract  in  the  present 
case  stood  confessed  and  it  was  wholly  un- 
necessary for  the  plaintiff  to  have  read  it  in 
evidence." 

The  earliest  form  of  the  Missouri  statute 
was  as  follows:  "Whenever  any  suit  shall 
be  commenced  in  any  court,  founded  on  any 
writing,  whether  the  same  be  under  seal  or 
not,  the  court  before  whom  the  same  is  de- 
pending shall  receive  such  writing  in  evi- 
dence of  the  debt  or  duty  for  which  it  was 
given;  and  it  shall  not  be  lawful  for  the 
defendant,  in  any  such  suit,  to  deny  the 
execution  of  such  writing,  unless  it  be  by 
plea  supported  by  the  affidavit  of  the  party 
putting  in  such  plea."  ( Greyer's  Digest,  250. ) 
In  an  early  decision  under  that  statute, 
handed  down  in  1824,  the  court  held  that 
the  effect  of  the  statute  was  only  to  dispense 
with  the  necessity  of  proving  the  execution 
of  a  note  sued  on  if  the  defendant  did  not 
deny  the  same  under  oath,  but  that  in  such 
a  case  the  plaintiff  must  still  produce  the 
note  in  evidence  before  he  could  recover. 
Labeaume  y.  Labeaume,  1  Mo.  487. 

The  present  statute  provides  as  follows: 
"When  any  petition  or  other  pleading  shall 
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be  founded  upon  any  instrument  in  writing, 
charged  to  have  been  executed  by  the  other 
party  and  not  alleged  therein  to  be  lost  or 
destroyed,  the  execution  of  such  instrument 
shall  be  adjudged  confessed,  unless  the  party 
charged  to  have  executed  the  same  deny  the 
execution  thereof,  by  answer  or  replication, 
verified  by  affidavit.  And  where  plaintiflf  or 
defendant  sues  or  is  sued  as  a  corporation, 
and  where  plaintiffs  or  defendants  sue  or 
are  sued  as  a  partnership,  and  the  names 
of  the  several  partners  are  set  forth  in  the 
petition  or  answer,  it  shall  not  be  necessary 
to  prove  the  fact  of  such  incorporation  or 
partnership,  unless  the  opposite  party  put 
such  fact  in  issue  by  affidavit  filed  with  the 
pleadings  in  the  cause."  (R.  S.  1909,  §  1985; 
R.  S.  1899,  §  746.) 

Signature  of  Maker, 

Under  the  present  statute  a  verified  plea 
of  non  est  factum,  or  a  verified  denial  of 
execution,  puts  in  issue  the  execution  of  the 
note  sued  on  and  the  plaintiff  must  prove 
the  signature  of  the  maker.  Edmonston  v. 
Henry,  45  Mo.  App.  346;  Smith  v.  Roach, 
59  Mo.  App.  115;  Harris  v.  Tinder,  109  Mo. 
App.  663,  83  S.  W.  94;  Kraemer  v.  Ward, 
149  Mo.  App.  432,  130  S.  W.  66.  In  Ed- 
monston V.  Henry,  supra,  the  court  said: 
"Suit  on  a  promissory  note  commenced  be- 
fore a  justice  of  the  peace.  The  execution 
of  the  note  was  denied  on  oath.  On  the 
trial  of  the  cause  in  the  circuit  court  where 
it  had  been  removed  by  appeal  the  plaintiff 
offered  to  read  in  evidtmce  the  note  notwith- 
standing the  defendant's  d'enial  under  oath, 
on  the  ground  that  the  language  of  the  de- 
nial, which  was  that  defendant  'did  not 
sign  the  note  sued  on,'  was  insufficient  to 
put  in  issue  the  execution  of  the  note.  It 
is  true  the  denial  does  not  use  the  statutory 
word  'execution'  (sec.  6217)  but  does  use 
the  word  'sign'  which  we  think  in  the  con- 
nection in  which  it  was  employed  was  a  term 
of  equivalent  signification.  Neither  lawyer 
nor  layman  could  fail  to  imderstand  that 
when  defendant  made  oath  that  he  did  not 
sign  the  note,  he  meant  that  he  did  not 
execute  it."  In  Smith  v.  Roach,  59  Mo.  App. 
115,  it  was  said:  "The  plea  of  non  est  fac- 
tum interposed  by  defendants  Everett  and 
Close,  and  supported  by  affidavit  as  required 
by  the  statute,  imposed  the  burden  on  plain- 
tiff of  proving  that  said  defendants  executed 
the  note.  In  this  the  plaintiff  wholly  failed; 
the  evidence  was  all  to  the  effect  that  these 
defendants  did  not  sign  said  instrument,  and 
that  it  was  a  forgery." 

But  an  unverified  answer  to  a  complaint, 
or  a  failure  to  deny  execution  under  oath, 
admits  and  confesses  the  execution  of  a  note 
sued  on  and  the  plaintiff  need  give  no  proof 


thereof.  Smith  v.  White,  17  Mo.  App.  443; 
Reinhard  v.  Dorsey  Coal  Co.  25  Mo.  App. 
350;  Zervis  v.  Unnerstall,  29  Mo.  App.  474; 
Saville  v.  Huffstetter,  63  Mo.  App.  273;  Bick 
V.  Yates,  137  Mo.  App.  268,  117  S.  W.  650: 
Jefferson  City  First  Nat.  Bank  v.  Asel,  154 
Mo.  App.  228,  134  S.  W.  110;  Xance  v.  Hay- 
ward,  183  Mo.  App.  217,  170  S.  W.  429; 
Golden  City  Banking  Co.  v.  Morrow,  184 
Mo.  App.  515,  170  S.  W.  448.  See  also  Hart 
V.  Harrison  Wire  Co.  91  Mo.  414,  4  S.  W. 
123. 

It  has  been  held  that  an  unverified  answer, 
under  the  present  statute,  admits  the  execu- 
tion of  the  note  as  the  evidence  shows  it  to 
have  been  executed,  not  as  the  petition  al- 
leges it  to  have  been  executed.    Mineral  Beh 
Bank  v.  Elking  Lead,  etc.  Co.  173  Mo.  App. 
634,  158  S.  W.  1066,  wherein  it  was  sought 
to  hold  a  corporation  liable  on  a  lost  prom- 
issory  note    which    the    petition   alleged  to 
have    been    executed    by    it.      The    evidence 
showed,  however,  that  it  had  been  executed 
in  the  name  of  an  officer  of  the  corporation, 
by  his  stenographer.     The  court  held  that 
an  unverified  answer  admitted  the  note  to 
have  been   made  by  the  officer   and  not  by 
the   corporation,    and   therefore   did   not  in 
that  case  dispense  with  the  necessity  of  prov- 
ing its  execution  by  the  corporation.     The 
court  said:      "On  the   first  proposition,  we 
are  of  the  opinion  that  the  answer  unsup- 
ported by  affidavit  would  admit  that  the  noie 
sued  on  was  executed  and  signed  just  as  the 
note  itself  showed;    that  is,   that  the   note 
described    was    signed,   *L.    Kreilsheimcr   by 
Jessie  Schooler.'    In  other  words,  the  failure 
to  verify  the  answer  admitted  no  more  than 
the  prima  facie  case  made  by  the  face  of  the 
note.     The   purpose   of   the   statute    (R.   S. 
1909,  sec.  1985)  is  to  do  away  with  the  proof 
required  at  common  law  of  the  signing  and 
execution  of  the  note  unless  its  execution  is 
denied  under  oath.     In  this  case,  it  would 
confess  the  execution  of  the  note  sued  on  but 
would  not  admit  the  charge,  construction  or 
conclusion  of  the  pleadings,  which  must  be 
sustained  by  testimony  aliunde." 

A  sworn  plea  setting  up  that  the  defendant 
signed  the  note  after  delivery,  is  not  a  plea 
of  non  est  factum  denying  the  execution,  and 
hence  is  not  sufficient  under  the  statute  to 
put  the  plaintiff  to  proof  of  the  signature. 
Wells  V.  Hobson,  91  Mo.  App.  379,  wherein 
the  court  said:  "Calling  the  defendant's  an- 
swer a  plea  of  non  est  factum  does  not  make 
it  one.  A  plea  of  non  est  factum  under  tlic 
statute  in  question  in  order  to  change  the 
burden  of  proof  must  deny  the  execution  ot 
the  instrument  as  it  stands.  In  this  ca-t» 
the  execution  of  the  note  is  admitted.  Its 
legality  and  binding  force  as  to  defendant 
Hoar  is  denied,  because  he  alleges  that  it 
was  not  executed  until   after   delivery    and 
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without  consideration.  It  is  an  afi&rmativo 
defense.  The  fact  that  defendant  made  affi- 
davit to  his  answer  did  not  change  the  hur* 
den  of  proof.  It  was  clearly  a  plea  of  con- 
fession and  avoidance." 

It  is  provided  by  section  1086  of  the  Re- 
vised Statutes  of  1909  (K.  S.  1899,  sec.  747, 
R.  S.  1889,  sec.  2187)  that  section  1985,  de- 
claring that  the  execution  of  a  note  shall  be 
adjudged  confessed  unless  denied  under  oath, 
''shall  not  be  construed  to  authorize  any  in- 
strument of  writing  to  be  received  in  evi- 
dence, without  proof  of  its  execution,  in  any 
suit  against  an  executor  or  administrator, 
or  any  other  person  representing  the  person 
charged  to  have  executed  such  instrument." 
This  provision  has  been  held  to  be  broad 
enough  to  include  guardians  of  insane  per- 
sons. Consequently  in  an  action  against  such 
a  guardian  there  must  be  proof  of  the  sig- 
nature of  the  maker.  Wisdom  y.  Shanklin, 
74  Mo.  App.  428. 

Signature  of  Indaraer* 

The  present  statute  has  no  application  to 
proof  of  indorsements.  Consequently  an  un- 
verified answer,  or  a  failure  to  deny  under 
oath,  will  not  admit  or  confess  an  alleged 
indorsement.  Worrell  v.  Roberts,  58  Mo. 
App.  197;  Nance  v.  Hayward,  183  Mo.  App. 
217,  170  a  W.  429 ;  Wade  v,  Boone,  184  Mo, 
App.  88,  168  S.  W.  360.  See  also  Robinson 
V.  Powers,  63  Mo.  App.  290,  1  Mo.  App.  Rep. 
784.  As  a  general  rule,  therefore,  a  plaintiff 
suing  on  a  promissory  note  must  prove  the 
indorsements  thereon,  and  must  prove  them 
by  evidence  dehors  the  indorsements  them- 
selves. National  Bank  of  Commerce  v.  Pen- 
nington, 42  Mo.  App.  355;  Mayer  y.  Old, 
51  Mo.  App.  214;  Worrell  v.  Roberts,  68  Mo. 
App.  197;  Dunlap  v.  Kelly,  105  Mo.  App.  1, 
78  S.  W.  664.  See  also  Reinhard  v.  Dorsey 
Coal  Co.  25  Mo.  App.  352.  In  Mayer  v. 
Old,  supra,  the  court  said:  "Under  the 
prior  rulings  of  this  court  we  must  sustain 
the  lower  court  as  to  the  first  point.  Na- 
tional Bank  of  Commerce  v.  Pennington,  42 
Mo.  App.  355;  Reinhard  v.  Dorsey  Coal  Co. 
25  Mo.  App.  352-353.  Plaintiff  alleged  title 
to  the  note  in  suit  through  certain  assign- 
ments or  indorsements.  These  allegations 
were  denied,  and,  before  he  could  recover, 
evidence  thereof  should  have  been  submitted. 
Failing  in  this,  tlie  plaintiff  was  not  enti- 
tled to  recover."  In  Dunlap  ▼.  Kelly,  105 
Mo.  App.  1,  78  S.  W.  664,  it  was  held  that 
even  though  the  indorsements  were  such  as 
would  constitute  an  exception  to  the  rule 
that  indorsements  must  be  proved,  viz.,  sub- 
sequent indorsements  where  the  note  had 
come  back  into  the  hands  of  a  prior  indorser, 
still  the  plaintiff  must  prove  those  indorse- 
ments if  he  alleged  them  in  his  complaint, 
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although  otherwise  they  would  be  mere 'sur- 
plusage. The  court  said:  ''Generally,  a 
plaintiff  should  be  required  to  prove  the  in- 
dorsements on  the  note;  and  should  make 
such  proof  by  evidence  aliunde  the  indorse- 
ments themselves.  .  .  .  But,  by  way  of 
exception  to  the  rule  just  stated,  plaintiff 
contends  tliat  where  the  plaintiff  is  the  payee 
of  the  note  which  he  has  parted  with  by 
indorsement  and  which  finally  comes  back 
to  him  through  one  or  more  transfers,  his 
possession  thereof  raises  a  prima  facie  title, 
which  will  suffice,  without  proof  of  the  in- 
dorsements out  of  him  and  back  to  him  again, 
unless  the  defendant  makes  a  showing  tliat 
he  is  not  the  owner.  In  this  the  plaintiff  is 
right,  and  doubtless  such  view  of  the  law 
guided  the  trial  court  in  its  action  on  tlie 
instructions.  .  .  .  But  the  point,  as  made 
by  defendant,  involves  plaintiff's  petition  on 
which  the  sufficiency  of  the  case  made  by  her 
must  be  determined.  As  already  stated,  the 
plaintiff  pleaded  the  indorsements  and  trans- 
fers of  the  note  and  having  done  so,  though 
unnecessarily,  she  must  prove  the  allegations. 
They  cannot  be  rejected  as  surplusage  as 
suggested  by  plaintiff." 

Nebraska. 

By  section  1100a  of  the  Code  of  Civil 
Procedure  of  Nebraska  the  following  pro- 
vision is  made:  "In  all  actions  before  jus- 
tices of  the  peace,  in  which  the  defendant 
has  been  served  with  summons  in  this  state, 
it  shall  not  be  necessary  to  prove  the  execu- 
tion of  any  bond,  promissory  note,  bill  of 
exchange,  or  other  written  instrument,  or 
any  indorsement  thereon,  upon  which  the  ac- 
tion is  brought,  or  set-off  or  counterclaim 
is  based,  unless  the  party  sought  to  be 
charged  as  the  maker,  acceptor,  or  indorser, 
of  such  bend,  promissory  note,  or  bill  of 
exchange,  or  other  written  instrument,  shall 
make  and  file  with  the  justice  of  the  peace, 
before  whom  the  suit  is  pending,  an  affidavit 
that  such  instrument  was  not  made,  given, 
subscribed,  accepted,  or  indorsed  by  him.'' 
(Gen.  Stat.  717,  taking  effect  Feb.  18,  1873.) 

It  has  been  held  that  the  provisions  of  the 
foregoing  statute  apply  only  to  actions  be- 
fore justices  of  the  peace,  and  to  actions  in 
the  county  court  on  a  subject-matter  within 
the  jurisdiction  of  a  justice  of  the  peace. 
First  Nat.  Bank  v.  Hedgecock,  87  Neb.  220, 
127  N.  W.  171. 

In  other  cases  than  those  within  the  juris- 
diction of  a  justice  of  the  peace,  the  common- 
law  rule  still  prevails  in  Nebraska,  that  a 
general  denial  puts  in  issue  every  material 
allegation  of  the  petition,  including  the  alle- 
gations of  execution  and  indorsement,  and 
casts  on  the  plaintiff  tlie  necessity  of  proving 
the  signatures  of  maker  and  indorser.    Payne 
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V.  Liebee,  3  Neb.  (unofficial)  Rep.  448,  91  N. 
W.  851;  Donovan  v.  Fowler,  17  Neb.  247,  22 
N.  W.  424;  Monitor  Plow  Works  v.  Born, 
33  Neb.  747,  51  N.  W.  129;  Schroeder  v. 
Nielson,  39  Neb.  335,  57  N.  W.  993;  Ohio 
Nat.  Bank  v.  Gill,  85  Neb.  718,  124  N.  W. 
152.  In  Donovan  v.  Fowler,  supra,  the  court 
said:  "The  amended  answer  of  plaintiff  in 
error  was  a  general  denial  of  'each  and  every 
allegation  and  averment'  of  the  petition.  On 
the  trial  the  plaintiff,  without  any  prelimi- 
nary proof  of  the  execution  of  the  note,  of- 
fered it  in  evidence.  Plaintiff  in  error  ob- 
jected for  the  reason  that  no  foundation  had 
been  laid  for  its  admission.  This  objection 
was  overruled.  To  this  ruling  plaintiff  in 
error  excepted,  and  the  note  was  admitted 
in  evidence  and  read  to  the  jury.  This  rul- 
ing was  erroneous.  A  general  denial  puts  in 
issue  the  truth  of  all  the  allegations  of  the 
petition,  save  those  which  are  excepted  by 
the  statute — of  which  the  execution  and  de- 
livery of  a  written  instrument  is  not  one — • 
and  the  plaintiff,  to  maintain  his  action, 
must  prove  all  the  material  facts  therein 
stated.  .  .  .  The  execution  and  delivery 
of  the  note  was  denied  by  the  answer.  Tlie 
burden  of  proving  its  genuineness  was  upon 
the  plaintiff  in  the  action.  Until  that  proof 
Vi'as  made  it  was  not  admissible  in  evidence." 

New  ILlmpshibe. 

The  forty-third  court  rule  of  practice  of 
New  Hampsliire  provides  that  "the  signature 
and  indorsement  of  any  instrument  on  which 
the  plaintiff  shall  declare,  will  be  considered 
as  admitted,  unless  notice  shall  have  been 
entered  upon  the  docket  at  the  first  term  of 
the  court  that  they  are  to  be  disputed.'* 

A  failure  to  enter  notice  pursuant  to  that 
rule  will  operate  as  an  admission  of  the  gen- 
uineness and  authority  of  the  signatures  to 
a  note  sued  on.  Williams  v.  Gilchrist,  11 
N.  H.  635. 

The  purpose  of  the  rule  is  to  relieve  the 
plaintiff  of  the  common-law  necessity  of  of- 
fering evidence  of  the  genuineness  or  au- 
thorization of  a  signature  in  cases  in  which 
that  is  not  a  real  matter  in  dispute.  Nich- 
olas V.  Oliver,  36  N.  H.  218,  wherein  it  was 
said,  however,  that  the  rule  of  practice  was 
limited  to  cases  of  questions  of  fact  as  to 
indorsements,  and  had  no  application  to  the 
question  of  law  as  to  the  legal  sufficiency 
of  the  signature  or  indorsement. 

However,  the  admission  of  genuineness 
which  the  failure  to  give  notice  works  by 
virtue  of  the  rule  makes  only  a  prima  facie 
case  of  genuineness  for  the  plaintiff,  and  does 
not  estop  the  defendant  to  introduce  evidence 
to  rebut  this  prima  facie  case.  Nicholas  v. 
Oliver,  36  N.  H.  218,  wherein  the  court  said: 
"In  Williams  v.  Gilchrist,  11  N.  If.  536,  it 


was  held  that  the  rule  applied  as  well  u. 
the  competency  of  the  authority  as  to  the 
genuineness  of  the  handwriting.  The  opera- 
tion of  the  rule  is  not,  however,  to  conclude 
the  defendant  upon  either  point.  It  merely 
supplies  to  the  plaintiff  the  evidence  which, 
without  it,  he  would  be  required  to  adduce 
in  support  of  his  case  upon  those  points, 
before  the  other  party  could  be  put  upon  hh 
defense,  and  this  is  all.  The  omission  to 
enter  the  denial  is  not  an  admission  as  of 
record,  by  which  the  defendant  is  to  be 
barred  from  introducing  evidence  to  negative 
the  genuineness  of  the  handwriting  or  the 
competency  of  the  authority.  The  want  of 
the  denial  under  the  rule  is  only  prima  facie 
evidence  in  favor  of  the  plaintiff,  in  support 
of  each  of  tliose  points." 

New  Mexico. 

The  present  statute  of  New  Mexico  Is  ts 
follows:  "When  a  written  instrument  is  re- 
ferred to  in  a  pleading,  and  the  same  or  a 
copy  thereof  is  incorporated  in  or  attached 
to  such  pleading,  the  genuineness  and  dui> 
execution  of  such  written  instrument  and  of 
every  indorsement  thereon  shall  be  deemed 
admitted,  unless  in  a  pleading  or  writing 
filed  in  the  cause  within  the  time  allowed 
for  pleading,  the  same  be  denied  under  oath; 
Provided,  that  if  the  party  desiring  to  con- 
trovert the  same  is,  upon  reasonable  demand, 
refused  an  inspection  of  such  instrument,  the 
execution  thereof  shall  not  be  deemed  admit- 
ted by  failure  to  deny  the  same  under  oath. 
Such  demand  must  be  in  writing  filed  in  the 
cause,  and  served  upon  the  opposite  party 
or  his  attorney;  Provided,  that  the  provisions 
of  this  section  shall  not  apply  to  deeds  of 
conveyance  of  real  estate."  Under  that  stat- 
ute it  has  been  held  that  a  proper  sworn 
denial  puts  the  genuineness  of  the  signature 
in  issue  and  puts  the  burden  of  proving  its 
genuineness  on  the  plaintiff.  Wight  v.  Citi- 
zens' Bank,  17  N.  M.  71,  124  Pae.  478,  where- 
in the  defendant  filed  the  following  answer: 
"Further  answering  herein,  defendant  states 
the  fact  to  be  that  the  purported  note  of 
this  defendant,  as  herein  sued  upon,  was  at 
no  time  signed  by  this  defendant;  that  the 
same  is  a  forgery;  and  that  if  the  same  bears 
the  signature  of  this  defendant  that  such 
signature  is  a  forgery,  and  was  not  made  by 
the  defendant,  and  was  not  made  by  any 
authorized  agent,  or  any  other  person  with 
the  knowledge  and  consent  of  this  defendant" 
The  court  said:  "Tlie  sworn  answer  of  ap- 
pellant was  sufficient,  under  subsection  308 
and  chapter  107  of  the  Laws  of  New  Mexico, 
1907,  to  put  in  issue  the  genuineness  and  due 
execution  of  the  written  instrument  sued  on, 
to  wit,  a  promissory  note,  and  upon  this 
issue  the  burden   of  proof  rested   with  the 
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plaintiff  below.  The  statute  referred  to  is 
a  rule  of  evidence  and  not  one  of  pleading. 
The  instruction  of  the  court  below  was  er- 
roneous in  placing  the  burden  of  proof  on 
the  defendant  to  prove  that  the  written  in- 
strument was  not  genuine  and  was  a  forgery. 
We  do  not,  therefore,  deem  it  necessary  to 
consider  the  other  question  presented  and  the 
case  will  be  reversed  and  remanded." 

An  earlier  statute,  enacted  in  1882  (Com- 
piled Laws,  §  1922)'  provided  that  either 
party,  plaintiff  or  defendant,  might  take  as 
admitted  by  the  other  party  the  genuineness 
and  due  execution  of  any  written  instrument 
referred  to  in  a  pleading,  where  it  or  a  copy 
thereof  was  incorporated  in,  or  attached  to, 
duch  pleading,  unless  in  another  pleading  or 
writing  filed  in  the  cause  the  opposite  party 
denied  the  same  under  oath.  Under  that 
statute  it  was  held  that  a  verified  plea  by 
a  defendant  corporation  to  a  suit  on  a  note, 
in  which  plea  it  denied  that  it  had  executed 
the  note  or  authorized  any  one  to  execute 
it,  was  a  sufficient  denial  to  prevent  an  ad- 
mission of  genuineness.  Oak  Grove,  etc.  Cat- 
tle Co.  V.  Foster,  7  N.  M.  650,  41  Pac.  622. 

New  Yobk. 

In  New  York  it  has  been  held,  as  at  com^ 
mon  law,  that  a  general  denial  by  the  de- 
fendant put«  in  issue  every  material  allega- 
tion of  the  complaint,  and  that  when  such 
a  denial  is  filed  in  answer  to  a  complaint 
based  on  a  promissory  note,  the  plaintiff 
must  prove  the  execution  thereof.  Farmers' 
Loan,  etc.  Co.  ▼.  Siefke,  144  N.  Y.  354,  39 
X.  E.  358,  wherein  the  court  said:  "Upon 
the  pleadings,  a  general  denial  having  been 
interposed  by  the  answer  to  the  whole  com- 
plaint, the  plaintiff  was  bound  to  establish 
every  material  fact  therein  alleged.  The 
primary  issue  was  the  execution  or  nonexecu- 
tion  by  the  defendant  of  a  sealed  instrument. 
.  .  .  As  the  pleadings  stood  the  question 
whether  the  defendant  had  executed  a  'sealed 
instrument  was  an  issuable  fact,  which  was 
asserted  on  one  side  and  denied  on  the  other, 
and  which  the  plaintiff  was  bound  to  estab- 
lish as  a  part  of  his  case/' 

In  an  action  by  an  indorsee  against  in- 
dorsers  to  hold  them  liable  on  a  promissory 
note,  the  plaintiff  must  prove  the  indorse- 
ments. Reedy  Elevator  Co.  v.  Silberstein, 
114  N.  Y.  8.  786.  See  also  Claffy  v.  Farrow, 
18  N.  Y.  S.  160.    . 

Also  in  an  action  by  an  indorsee  against 
the  maker,  where  the  indorsee  claims  under 
the  payee's  indorsement,  he  must  prove  the 
indorsement.  Ensign  v.  Hooker,  16  Misc. 
492,  38  N.  Y.  8.  968,  wherein  the  court  said : 
"When  a  plaintiff,  in  an  action  against  the 
maker,  claims  title  to  a  note  directly  from 
the    payee,  and  the  question  of  title  is  at 


issue,  he  must  prove  the  same  either  by 
showing  that  the  payee  wrote  or  authorized 
the  writing  of  his  name  upon  the  note,  or 
that  the  same  came  to  him  by  assignment, 
parol  or  written,  from  the  payee,  or  that 
title  to  the  note  came  to  him  by  operation 
of  law.  The  plaintiff  here  did  not  make  the 
slightest  proof  of  title  by  assignment,  writ- 
ten or  parol,  or  by  operation  of  law,  and  the 
production  by  plaintiff  of  the  note  without 
proving  that  the  payee's  name  was  written 
on  the  back  of  the  note  by  himself,  or  by 
some  one  authorized  by  him,  was  of  no  more 
weight  as  evidence  of  title  by  indorsement, 
than  would  be  the  note  without  any  name 
at  all  written  on  the  back  of  it,  and  such 
an  unindorsed  note  produced  by  a  plaintiff, 
whose  title  is  challenged  by  a  maker  defend- 
ant, without  a  single  word  as  to  how  he 
came  into  possession  of  it,  raises  no  presump- 
tion of  title  in  him.  However,  if  the  payee 
himself  is  plaintiff,  the  production  by  him 
of  the  note  unindorsed  is  evidence  of  title.' 
See  also  Claffy  v.  Farrow,  18  N.  Y.  8.  160. 
But  it  has  been  held  that  in  an  action 
to  hold  a  corporation  as  indorser  on  a  note, 
the  allegation  of  the  complaint  that  the  note 
was  indorsed  by  the  defendant  implies  that 
it  was  lawfully  indorsed  by  its  authoriza- 
tion, and  the  burden  is  on  the  defendant  to 
prove  affirmatively  that  the  indorsement  was 
without  such  authorization,  and  not  on  the 
plaintiff  to  prove  the  lawfulness  thereof  in 
the  first  instance.  Mechanics'  Banking  Assoc, 
v.  Spring  Valley  Shot»  etc.  Co.  25  Barb.  (N. 
Y.)   419. 

North  Carolina. 

In  North  Carolina  it  haa  been  held  that 
when  a  plaintiff  sues  on  a  promissory  note 
as  indorsee,  he  must  prove  the  indorsements, 
and  that  evidence  aliimde  is  necessary,  the 
mere  introduction  of  the  note  with  a  written 
indorsement  thereon  not  being  sufficient. 
Tyson  v.  Joyner,  139  N.  C.  69,  51  8.  E.  803i 
Myers  v.  Petty,  153  N.  C.  462,  69  S.  E.  417 ; 
Park  V.  Exum,  156  N.  C.  228,  72  8.  E. 
309.  See  also  SmaUiers  v.  Toxaway  Hotel 
Co.  167  N.  C.  469,  83  S.  E.  844.  In  Tyson 
V.  Joyner,  supra,  the  court  said:  "The  court 
erred  in  holding  that  the  mere  introduction 
of  the  note  was  evidence  of  its  indorsement 
by  Tyson,  so  as  to  vest  the  legal  title  in 
plaintiff  and  cut  off  any  defenses  good  against 
Tyson.  It  is  very  true,  as  contended  by  coun- 
sel, that  the  introduction  of  the  note  by 
plaintiff  raised  the  presumption  that  she  was 
its  owner,  but  only  the  equitable  owner  or 
assignee,  and  it  was  subject  in  her  hands  to 
any  equities  or  other  defenses  of  the  maker 
against  prior  holders.  The  note  must  have 
been  indorsed  specially  to  her,  or  at  least 
in  blank,  to   justify   the  claim  that  she  is 
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its  legal  owner,  and  the  bona  fide  holder  of 
a  title  good  against  prior  equities  of  which 
she  is  not  shown  to  have  had  notice.  It  was 
necessary,  therefore,  to  show  such  an  indorse- 
ment in  order  to  defeat  any  equity  the  de- 
fendant  may  liave  against  B.  F.  Tyson." 

NoBTU  Dakota. 

In  North  Dakota  a  plaintiff  suing  en  a 
note  to  which  he  claims  title  through  indorse- 
ment must  give  proof  of  the  actual  writing 
of  the  indorsement  by  the  alleged  indorser. 
Mere  production  of  the  paper  with  an  in- 
dorsement on  it  is  not  sufficient.  There  must 
be  proof  dehors  the  instrument.  Vickery  v. 
Burton,  6  N.  D.  245,  69  N.  W.  193,  wherein 
the  court  said:  "In  this  case  the  words 
*P.  J.  Scovir  appeared  on  the  back  of  ttie 
notes  when  they  were  put  in  evidence,  but, 
as  has  been  seen,  there  was  no  testimony 
whatever  tending  to  show  when,  or  by  whom, 
these  words  were  placed  upon  the  notes. 
Counsel  argue  that,  where  the  name  of  the 
payee  appears  on  the  back  of  a  note,  the  law 
will  supplement  such  name  by  a  prima  facie 
presumption  that  the  name  was  written  there 
in  due  course,  and  before  maturity.  Such  is 
the  settled  rule  of  law  if^here  the  fact  of  the 
payee's  signature  is  duly  established.  .  .  . 
It  .  .  .  appears  that  under  the  provisions 
of  the  code  of  this  state,  as  well  as  by  the 
rules  of  the  law  mercliant,  in  a  case  like  the 
case  at  bar  an  indorsement  by  the  payee  is 
essential,  in  order  to  vest  the  purchaser  with 
the  rights  of  an  indorsee  of  negotiable  paper. 
In  our  view  of  the  evidence  in  this  record, 
the  plaintiff  has  signally  failed  to  show  the 
essential  fact  of  indorsement  by  Scovil,  the 
payee  named  in  the  notes.  Not  one  syllable 
of  evidence  was  offered  at  the  trial  tending 
to  prove  an  indorsement  of  the  notes  in  suit 
by  the  payee  either  before  or  after  maturity, 
or  at  all.  As  has  been  said,  no  evidence  was 
offered  to  show  when,  where,  or  by  whom  the 
words  *P.  J.  Scovir  were  written  on  the  back 
of  the  notes.  It  is  clear  that,  until  the  pri- 
mary fact  of  indorsement  is  established,  the 
presumption  that  the  holder  of  the  paper, 
other  than  the  payee,  received  it  in  due 
course,  cannot  attach.  .  .  .  This  well- 
settled  rule  of  law  is  changed  by  statute  in 
the  state  of  Minnesota.  See  Gen.  St.  Minn. 
1894,  §  5761;  Tarbox  v.  Gorman,  31  Minn. 
62,  16  N.  W.  466.  .  .  .  But  in  this  state, 
as  has  been  seen,  an  actual  indorsement  is 
requisite,  as  a  condition  to  a  good-faith  pur- 
chase in  due  course." 

Ohio. 

By  the  Ohio  Act  of  March  9,  1838,  it  was 
provided  as  follows:  "Upon  plea  of  non  est 
factum  to  a  bond,  offered  by  the  person 
charged  as  the  obligor  or  grantor  of  a  deed. 


or  plea  of  non  assumpsit,  or  nil  debet,  of- 
fered by  the  person  charged  as  the  maker, 
or    indorser    of    any    promissory    note,   or 
drawer,  indorser,  or  acceptor  of  any  bill  of 
exchange,  it  shall  not  be  necessary  for  the 
plaintiff  to  prove  the  execution  of  the  deed, 
the  making  of  the  note,  or  the  drawing  or 
accepting  the  bill  of  exchange,   upon .  which 
suit  is  brought,  or  any  indorsement  thereon, 
unless    the    party    offering    such    plea   shall 
make  affidavit  of  the  truth  thereof."     Under 
that    statute    it    has    been    held    that    tiie 
plaintiff  cannot  deny  and  put  in  issue  the 
execution   of    the   note   sued   on,   unless  his 
denial  of  it  is  accompanied  by  affidavit.    Tay- 
lor V.  Colvin,  Wright   (Ohio)   449.     See  also 
Ring  V.  Foster,  6  Ohio  279,  wherein  a  ma- 
jority of  the  court  held  that  a  plaintiff  was 
not  required  to  prove  the  execution  of  a  note, 
under  an  unverified  plea  of  the  general  issue. 
In  Tucker  v.  Sherman,  29  Ohio  Cir.  Ct.  Hep. 
368,  it  was  held  that  in  the  absence  of  a 
denial  of  the  genuineness  of  an  indorsement 
through    which    the    plaintiff    suing    thereon 
claimed  title,  he  need  give  no  proof  of  its 
genuineness.     Quaere,  whether  that  decision 
means  in  the  absence  of  a  verified  denial  or 
a  simple  denial  not  under  oath.    In  Bush  v. 
Ellsworth,    6    Ohio    168,    the    court    divided 
equally  on  the  single  question  in  the  case, 
viz.,  whether,  under  the  foregoing  statute,  the 
plaintiff  was  required,  under  a  plea  of  non 
assumpsit,  without  affidavit,  to  prove  tlie  in- 
dorsement of  the  note.    In  Somers  v.  Harris, 
16  Ohio  262,   it  was  held   that  the  statute 
had  no  application  to  an  action  in  which  the 
plaintiff  declared  for  money  had  and  received, 
and  then  sought  to  introduce  a  promissory 
note  as  evidence  under  that  count.     A  note 
so  sought  to  be  introduced  was  held  to  be 
inadmissible     without     proof     of     execution 
whether   it  was   denied   under  oath   or  not. 
The  court  said:     "This  statute  would  seem 
to  be  sufficiently  explicit,  and,  at  the  time 
the  first  law  upon  the  subject  was  passed, 
could    not    have    been    misunderstood.     The 
plea  to  be  verified  by  affidavit  nust  be  of- 
fered by  a  person   'charged'  as  the   obligor 
of  a  bond,  or  maker  of  a  promissory  note. 
When,  in  legal  parlance,  and  in  the  progress 
of  a  suit,  can  a  man  be  said  to  be  'charged' 
as  the  maker  of  a  promissory  note?    Unques- 
tionably, when  the  suit  is  against  him,  and 
in  the  declaration,  it  is  alleged  that  he  made 
the  note.     This  charge  must  be  made  before 
plea  pleaded,  that  the  defendant  may  know 
to    what    he    is    called    upon    to    answer   or 
plead.    And  this  being  made  known  to  him, 
jif  he  would  put  the  plaintiff  to  the  common- 
law   proof,  he  must  verify  his  plea  by  affi- 
davit.   Certainly,  a  defendant  cannot  be  said 
to  be  'charged'  as  maker,  within  the  meaning 
of  the  statute,  when  upon  trial  the  note  is 
offered  in  evidence.     It  is  then  too  late  for 
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him  to  make  affidavit  to  the  truth  of  his 
plea,   or   that   he   did   not   make   the   note. 
.    .    .    This  practice  of  declaring  for  money 
had  and  received,  and  sustaining  the  decla- 
ration by  the  exhibition  of  a  promissory  note 
iu  evidence,  is  of  modern  invention,  and  in- 
troduced, 1  suppose,  to  save  the  labor  of  de- 
claring specially.     But  if  this  labor-saving 
process   is   adopted,   the   party   adopting   it 
must  suffer  the  consequences.     And   it  will 
he  found  easier,   I  imagine,  to  declare  spe- 
<ially,  than   to  bring  forward   witnesses  to 
prove  the  execution  of  a  note.     This  prin- 
ciple  of   dispensing   with   proof,   unless   the 
plea  of  the  general  issue  to  an  action  upon 
u  bond,  or  upon  a  promissory  note,  was  veri- 
fied by   affidavit,   was   first   introduced   into 
our  system  by  an  act  of  February  4,  1813. 
Chase's  Stat.  797.    At  that  time,  the  uniform 
practice  was  to  declare  specially  upon  such 
instruments,   and  the  law   was   intended  to 
meet  such  cases.    And  it  is  for  this  cause  I 
have  said,  that  when  the  first  law  upon  the 
subject  was  passed,  it  could  not  have  been 
misunderstood." 

Practically  the  same  provision  as  that  in  the 
foregoing  statute  was  contained  in  the  rule  of 
the  circuit  court,  adopted  in  1819,  and  which 
was  construed  by  the  Supreme  Court  of  the 
United   States   in  Mills  v.   U.   S.  Bank,   11 
Wheat.  431,   6  U.   S.    (L.  ed.)    614,   as  fol- 
lows:    ''Another  question  propounded  by  the 
defendant  is,  whether  the  plaintiffs  were  en- 
titled to  recover  without  establishing  their 
title  to  the  note,  as  holders  by  proof  of  the 
indorssements.     There   is  no   doubt  that,   by 
the  general  rule  of  law,  such  proof  is  indis- 
pensable on  the  part  of  the  plaintiffs,  unless 
it  is  waived  by  the  other  side.     But  in  all 
such  cases  the  defendant  may  waive*  a  rule 
introduced  for  his  benefit;  and  such  waiver 
may  be  implied  for  circumstances  as  well  as 
expressly  given.     It  is  in  this  view  that  the 
rule   of  the  circuit  court  of  Ohio  of   1819, 
which  has  been  referred  to  at  the  bar,  de- 
serves   consideration.      That    rule    declares, 
Hhat  hereafter,  in  any  actions  brought  upon 
bond,  bill,  or  note,  it  shall  not  be  necessary 
for  the  plaintiffs  on  trial  to  prove  the  execu- 
tion  of   the  bond,  bill,  or  note,  unless  the 
defendant  sliall  have  filed  with  his  plea  an 
affidavit  that  such   bond,  bill,  or  note  was 
not  executed  by  him.'    We  think  the  present 
case  falls  completely  within  the  purview  of 
this  rule.     Its  object  was  to  prevent  unnec- 
essary expense  and  useless  delays  upon  ob- 
jections at  trials,  which  were  frivolous  and 
unconnected  with  the  merits.    If  the  rule  at- 
tempted   to    interfere   with    or    control    the 
rules   of  evidence,  it  certainly  could  not  be 
supported.     But  it  attempts  no  such  thing. 
It  does  not  deny  to  the  party  the  right  to 
demand   proof  of  the   execution  or   indorse- 
ment of  the  note  at  the  trial;  but  it  requires 
him,    in   effect,   to  give   notice   by   a^davit, 
Ann.  Cas.  19 17 A. — 61. 


accompanying  the  plea,  that  he  means  to 
contest  that  fact  under  the  issue.  If  the 
party  gives  no  such  notice,  and  files  no  such 
affidavit,  it  is  on  his  own  part  a  waiver  of 
the  right  to  contest  the  fact,  or  rather  an 
admission  that  he  does  not  mean  to  contest 
it.  We  see  no  hardship  in  such  a  rule.  It 
subserves  the  purposes  of  justice,  and  pre- 
vents the  accumulation  of  costs." 

Oklahoiia. 

The  Oklahoma  statute  provides  as  fol- 
lows: ''In  all  actions,  allegations  of  the 
execution  of  written  instruments  and  indorse- 
ments thereon,  of  the  existence  of  a  corpora- 
tion or  partnership,  or  of  any  appointment 
or  authority,  or  the  correctness  of  any  ac- 
count duly  verified  by  the  affidavit  of  the 
party,  his  agent  or  attorney,  shall  be  taken 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  Wilson's  Rev.  &  Ann. 
Stat.  1903,  §  4312. 

An  unverified  denial,  under  the  foregoing 
statute,   does   not   put  on   the   plaintiff   the 
burden  of  proving  execution  and  indorsement 
of   the  note  sued   on.     Commonwealth   Nat. 
Bank  v.  Baughman,  27  Okla.  176,  111  Pac. 
332,  wherein  the  court  said :     "The  court  in- 
structed the  jury  that  the  burden  of  proof 
was  upon  the  plaintiff  to  show  by  fair  pre- 
ponderance of  the  evidence  that  the  note  waa 
properly  executed,  that  it  was  assigned   to 
plaintiff  in  due  course  of  business,  and  that 
the    transfer    was    made    before    maturity. 
Therein  the  court  committed  error  for  which 
the   cause   must   be   reversed.     Plaintiff   at- 
tached  to  his  petition   a  copy   of   the   note 
sued  upon  as  an  exhibit,  and  the  assignment 
was  by  written  indorsement  on  the  note  of 
date,  September  4,   1907.     The  note,  by  its 
terms,   did   not   mature   until   November    1, 
1907.      Defendant's    answer    was    unverified. 
In    all    actions    based   upon    written    instru- 
ments, the  execution  of  such  instruments  and 
indorsements    thereon    are    admitted,    unless 
denial  of  the  same,  verified  by  affidavit  of 
the  defendant,  is  made  in  his  answer.     Wil- 
son's Rev.  &  Ann.  St.  1903,  §  4312.    The  ex- 
ecution  of  the  note  was  not  an  issue  under 
the   pleadings.     The   note  and   the   indorse- 
ments thereon  were   introduced  in  evidence. 
Under  this  state  of  the  evidence  and  plead- 
ings, the  burden  was  not  upon  plaintiff  to 
establish  the  execution  of  the  note  and  its 
assignment  before  maturity,  for  its  execution 
and  the  execution  of  the  indorsement  on  the 
note,    not    having    been    denied    under    th» 
pleadings,  were  admitted;   and  the  indorse- 
ment established  the  assignment  of  the  note 
before  maturity." 

Where  the  plaintiff's  petition  is  met  with 
a  duly  verified  denial,  he  must,  however ^ 
prove  the  indorsements  on  the  notea  sued  ou, 
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under  which  he  claims.     Gault  v.  Kane,  44 
Okla.  763,  146  Pac.  1128. 

A  verified  plea  of  non  est  factum  puts  in 
issue  the  execution  of  the  note  sued  on,  and 
puts  the  plaintiff  to  his  proof  thereof. 
Richardson  v.  Fellner,  9  Okla.  513,  60  Fac. 
270. 

Oregon. 

In  Oregon  it  has  heen  held  that  a  denial 
of  the  execution  of  a  promissory  note  sued 
on  and  alleged  to  have  been  executed  by  the 
defendant  puts  in  issue  the  allegation  and 
puts  the  burden  of  proof  on  the  plaintiff  as 
to  the  signature  to  the  note.  Sears  v.  Daly, 
43  Ore.  346,  73  Pac.  6;  Long  v.  Hoedle,  60 
Ore.  377,  119  Pac.  484.  In  Sears  v.  Daly, 
supra,  the  court  said:  ''In  an  action  upon 
a  promissory  note,  where  its  execution  is 
denied  by  the  defendant,  there  is  no  presump- 
tion that  it  has  been  regularly  executed.  In 
such  case  the  plaintiff  must  establish  the 
fact  that  it  is  the  note  of  the  defendant,  and 
on  this  proposition  he  has  the  burden  of 
proof  throughout.  ...  In  case  an  instru- 
ment in  form  a  promissory  note  is  shown  or 
admitted  to  have  been  executed,  certain  pre- 
sumptions will  attach  to  it  in  the  hands  of 
the  holder,  such  as  that  it  was  made  for  a 
valuable  consideration,  regularly  indorsed  for 
value  before  maturity,  is  truly  dated,  and 
the  like;  .  .  .  and,  in  an  action  thereon 
between  the  immediate  parties,  the  onus  is 
upon  the  defendant  to  establish  any  affirma- 
tive defense.  Bailey,  Onus  Proband!,  221. 
But,  where  the  making  of  the  note  is  the 
point  in  issue,  no  presumption  can  attach 
until  its  execution  is  shown.  A  promissory 
note  is  a  promise  in  writing  to  pay  to  a 
person  therein  named  a  certain  sum  of  money 
at  a  specified  time.  Until  the  fact  of  the 
signing  and  delivery  by  the  defendant,  or  by 
his  authority,  is  established,  there  is  no 
promissory  note,  and  nothing  to  which  a 
presumption  can  attach.' 


» 


Pennsylvania. 

In  Pennsylvania  it  has  been  held  that  when 
the  genuineness  of  a  signature  to  a  note  sued 
on  is  denied,  and  the  issue  is  that  of  forgery, 
the  burden  is  on  the  plaintiff  to  prove  the 
genuineness  of  the  signature.  Levy  v.  Oilli- 
gan,  244  Pa.  St.  272,  90  Atl.  647,  wherein 
the  court  said:  "In  this  connection  it  may 
be  observed  that  in  a  very  recent  case  it 
was  held  that  when  the  genuineness  of  the 
note. on  which  judgment  was  entered  is  in 
dispute,  and  the  issue  is  that  of  forgery,  the 
writing  is  not  of  weight.  Its  execution  is 
the  subject-matter  of  inquiry,  and  there  is 
no  presumption  arising  from  the  writing  it* 
self  to  overcome  it.  In  such  a  case  the  bur- 
den of  establishing  the  genuineness  of  the 


note  is  on  the  plaintiff  in  the  judgment. 
Boyd  V.  Kirch,  234  Pa.  St.  432.*' 

In  Collins  ▼.  Gilbert,  94  U.  S.  753,  24  U. 
S.  (L.  ed.)  170,  a  case  arising  in  Pennsyl- 
vania, it  seems  to  have  been  assumed  that 
by  the  law  of  Pennsylvania  a  plaintiff  suing 
on  a  promissory  note  must  prove  the  signa- 
tures to  the  note,  for  the  court  said:  "Apply 
that  rule  [that  possession  of  a  note  is  prima 
facie  evidence  of  ownership]  in  a  suit  in  the 
name  of  the  transferee  against  the  maker, 
and  it  is  clear  that  he  has  nothing  to  do 
in  the  opening  of  his  case  except  to  prove 
the  signatures  to  the  instrument,  and  intro- 
duce the  same  in  evidence,  as  the  instrument 
goes  to  the  jury  clothed  with  the  presump- 
tion that  the  plaintiff  became  the  holder  of 
the  same  for  value  at  its  date,  Sn  the  usual 
course  of  business,  without  notice  of  any 
thing  to  impeaeh  his  title." 

In  an  early  case  (1823)  it  was  held  that 
where  the  defendant  files  a  plea  of  non  as- 
sumpsit to  an  acticm  on  a  note,  the  plaintiff, 
suing  as  indorsee  of  the  payee,  must  prove 
the  handwriting  of  the  payee.  McCormick 
V.  Trotter,  10  Serg.  A  R.  (Pa.)  94,  wherein 
it  was  said:  "But,  if  the  indorsee  could 
maintain  the  action,  he  must  show  that  he 
is  the  indorsee.  It  is  not  a  note  passing  by 
delivery,  payable  to  bearer;  the  maker  of  it 
did  not  promise  to  pay  to  the  bearer,  but 
to  the  order  of  payee.  Strike  out  the  in- 
dorsement, and  what  is  the  right  of  the 
plaintiff  below?  He  must  claim  by  and 
through  the  indorsement;  it  is  his  authority 
to  call  for  the  money.  Blank  indorsement 
transfers  the  legal  right,  because  the  holder 
may  fill  it  up;  he  is  allowed  so  to  do  by  the 
payee;  but  he  cannot  make  an  indorsement. 
The  bona  fide  holder  of  a  note,  payable  to 
bearer,  may  recover  on  his  possession,  but 
where  payable  to  order,  he  must  prove  the 
order,  which  can  only  be  done  by  proving  the 
indorsement  by  the  payee.  There  is  no  neces- 
sity to  set  out  an  indorsement,  in  the  first 
case,  but  if  it  be  done,  then  it  must  be 
proved.  ...  In  arguing  this  case,  it 
was  assimilated  to  that  to  which  it  bears 
no  resemblance,  an  action  on  a  bill  of  ex- 
change, where  it  is  not  necessary  to  prove 
the  handwriting  of  the  drawer,  in  an  action 
by  the  indorsee  against  the  acceptor.  The 
reason  is  very  obvious;  for  there  the  acceptor 
is  liable  though  the  bill  be  forged.  So,  in 
an  action  by  the  indorsee  against  the  in- 
dorser,  it  may  not  be  necessary  to  prove  the 
handwriting  of  the  maker,  because  tlic  in- 
dorsement is.  in  the  nature  of  a  new  note, 
and  if  the  maker's  name  were  forged,  still, 
the  indorser  would  be  liable.  But  here,  it 
was  necessary  to  set  out  the  indorsement, 
and  to  prove  it;  the  averment  of  indorsement 
could  not,  as  the  court  supposed,  be  stricken 
out,  without  destroying  the  plaintiff's  right 
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of  action.    It  was  a  material,  necessary  aver- 
ment,  the  very  foundation  of  the  action,  a 
necessary    allegation,    traversed    by    the    de- 
fendant's plea  of  non  assumpsit,  and  without 
proof  of  which,  the  plaintiff  had  no  standing 
in    court."      But    in    Grange    Trust    Co.    v. 
Brown,  49  Pa.   Super.  Ot.  274,  it  was  held 
that   the   ruling   in    McCormick   v.   Trotter, 
supra,  was  obviated  by  a  rule  of  the  county 
court  in  which  the  action  was  brought  and 
by  the  Act  of  1901   (P.  L.  194).     The  court 
said:     "At  the  trial  the  plaintiff  proved  by 
the   affidavit   of  defense  that  the  defendant 
signed  and  delivered  the  note  to  Henry  Kahn, 
and  then  put  its  treasurer,  Mr.  Bell,  on  the 
stand  and  he  testified  to  the  purchase  of  the 
note  for  value  on  December  22,'  1009.    Plain- 
tiff's counsel  then  put  the  note  and  indorse- 
ments in  evidence  without  proving  the  signa- 
tures of  the  indorsers.     There  appears  to  be 
a  rule  of  court  in  Huntingdon  county,  as  fol- 
lows:    'Pleas  in  abatement  and  other  dila- 
tory pleas,  puis  darrein  continuance,  the  plea 
of   non  est  factum  and  any  other  plea,  in 
order  to  have  the  effect  of  putting  in  issue 
execution  of  writing  on  which  the  claim  is 
founded,  shall  be  drawn  at  length  and  filed, 
and  shall  be  verified  by  the  affidavit  of  the 
party  or  some  one  for  him.'    In  the  present 
case  no  such  plea  verified  by  affidavit  was 
filed.     We  think  the  rule  of  the  court  and 
the    provisions    of   the   act  of    assembly   of 
May  16,  1901,  P.  L.  194,  obviate  the  effect 
of  the  decision  in  McCormick  v.  Trotter,  10 
8erg.    &    R.    (Pa.)    94,    and,   therefore,    the 
plaintiff  made  a  prima  facie  case,  under  the 
pleadings,  by  putting  the  note  and  indorse- 
ments in  evidence.     The  defendant's  counsel 
were  bound  to  know  the  rules  of  their  own 
court   and   if  they   wished  to  place  on   the 
plaintiff  the  burden  of  proving  the  signatures 
of   the  indorsers  they  should  have  complied 
with  the  rule." 

Under  a  county  court  rule  providing  that 
the  execution  of  a  note  sued  on  shall  be 
taken  to  be  admitted  unless  specifically  de- 
nied»  it  was  said,  arguendo,  in  Miller  v. 
Weeks,  22  Pa.  St.  89,  that  under  a  plea  of 
non  assumpsit  the  plaintiff  was  entitled  to 
read  the  note  in  evidence  without  proof  of 
its  execution  or  indorsements. 

In   Stewart  v.  Oleason,  23  Pa.  Super.  Ct. 
325,  it  was  held  that  where  a  statute  or  rule 
of    court   provides  that  the   execution   of   a 
promissory  note  in   suit  shall   be  taken   as 
admitted  unless  denied  by  affidavit,  the  effect 
of   filing  such  an  affidavit  is  simply  to  cast 
on    the  plaintiff  the   burden   of  proving  the 
maker's  signature  by  no  higher  grade  of  evi- 
dence than  would  be  necessary  in  the  absence 
of    such  a  statute  when  there  was  a  plea  of 
the    general  issue;   and  that  the  plaintiff  es- 
tablifihes    iiis   prima  facie   case   sufficient   to 
Qo  to  the  jury  when  he  gives  in  evidence  an 


extrajudicial  admission  by  the  defendant 
that  he  did  execute  the  note.  The  court  said : 
"When  a  statute  or  rule  of  court  provides 
that  the  execution  of  a  promissory  note  in 
suit  shall  be  taken  as  admitted  unless  it  is 
denied  by  affidavit,  the  effect  of  filing  such 
affidavit  is  simply  to  cast  the  burden  of 
proof  on  the  plaintiff;  it  does  not  raise  a 
prima  facie  presumption  of  forgery  which  he 
must  overcome,  nor  does  it  require  him  to 
furnish  more  evidence  or  a  higher  grade  of 
evidence  than  he  would  be  required .  to  fur- 
nish if  the  defendant  had  simply  pleaded  the 
general  issue  and  there  were  no  statute  or 
rule  of  court  upon  the  subject.  If  he  fur- 
nishes evidence,  which  would  warrant  a  jury 
in  finding  that  the  note  was  signed  by  the 
defendant  or  by  some  one  authorized  by  him, 
or  that  it  purports  to  be  signed  by  the  de- 
fendant and  was  delivered  by  him,  as  and 
for  his  note,  to  the  payee  named  therein,  th& 
plaintiff  is  entitled  to  have  the  note  admit- 
ted in  evidence.  Whether  in  a  strict  and 
scientific  sense  an  extrajudicial  admission  is 
to  be  regarded  as  evidence,  or  'simply  as  the 
concession  of  a  fact  on  which  the  opposite 
party  relies  to  make  out  his  case,'  there  can 
be  no  question,  that,  if  the  law  does  not 
prescribe  more  formal  proof,  the  plaintiff  in 
an  action  up(Hi  a  promissory  note  may  make 
out  a  case  which  he  is  entitled  to  have  sub- 
mitted to  the  jury  by  proof  of  the  extrajudi- 
cial admission  of  the  defendant  to  the  effect 
that  the  note  was  given  by  him." 

South  Carolina. 

In  South  Carolina  it  has  been  held  that 
where  the  attorney  for  the  defendant,  in  aii 
action  on  a  promissory  note,  made  an  admis- 
sion of  record  of  the  defendant's  signature 
to  the  note,  he  would  not  be  permitted  after- 
ward to  withdraw  the  admission  and  require 
the  plaintiff  to  prove  the  genuineness  of  the 
signature.  Daniel  v.  Ray,  1  Hill  L,  (S.  C) 
32. 

And  in  Ison  v.  Ison,  6  Rich.  L.  (S.  C.) 
380,  it  was  held  that  a  plea  of  non  est 
factum  to  an  action  of  debt  on  a  sealed  note 
put  in  issue  only  the  execution  of  the  note 
and  not  the  indorsement  thereon,  requiring 
the  plaintiff  to  prove  it. 

South  Dakota. 

In  South  Dakota  it  has  been  held  that,  in 
the  absence  of  a  statute  cfianging  the  common 
law,  where  a  plaintiff  suing  on  a  promissory 
note  offers  it  in  evidence,  and  there  is  an 
objection  on  the  ground  that  the  genuineness 
of  the  signatures  thereto  has  not  been  proved, 
the  plaintiff  must  prove  their  genuineness. 
Stoddard  v.  Lyon,  18  S.  D.  207,  99  N.  W. 
1110,  wherein  the  court  said:  "The  rule 
seems  to  be  well  settled  that  in  states  whefa 
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the  law  has  not  been  changed  by  statute  the 
party  offering  in  evidence  an  unrecorded  in- 
strument, the  execution  and  delivery  of  which 
has  been  denied  by  the  opposing  party,  must, 
if  objection  be  made,  prove  the  genuineness 
of  the  purported  signatures  to  the  instru- 
ment. .  .  .  There  is  no  presumption  in 
this  case  that  the  defendant  had  any  knowl- 
edge or  information  in  regard  to  the  execu- 
tion of  the  note,  or  the  genuineness  of  the 
signatures  of  the  parties  who  purported  to 
sign  it,  and  hence  the  answer  was  su£Bcient 
to  raise  an  issue  as  to  the  execution  and  de- 
livery of  the  note.  The  burden  of  proof  in 
such  issue  therefore  was  upon  the  plaintiff, 
and  until  he  had  established  the  fact  that 
the  purported  signatures  of  Lyon  and  wife 
were  their  genuine  signatures,  the  note  wa« 
not  admissible  in  evidence." 

It  has  been  held  similarly  that  when  a 
complaint  founded  on  a  promissory  note  al- 
leges an  indorsement,  and  there  is  a  general 
denial,  the  plaintiff  must  prove  the  genuine- 
ness of  the  alleged  indorsement,  and  cannot 
introduce  the  note  in  evidence  until  he  does. 
Baker  v.  Warner,  16  S.  D.  292,  92  N.  W.  393. 
In  that  case  the  court  said:  "Ck)unsel  for 
respondent  concede  there  is  no  evidence  in 
the  record  to  the  effect  that  the  indorse- 
ments were  in  the  handwriting  of  the  payee. 
They  do  not  dispute  the  proposition  that  in 
a  suit  upon  a  note  payable  to  a  person  there- 
in named,  or  to  his  order,  where  the  answer 
denies  the  execution  of  the  indorsement,  the 
signature  of  the  indorscr  must  be  proven. 
Tlieir  position,  in  the  language  of  their  brief, 
is  'that  under  the  pleadings  in  this  case  it 
was  not  incumbent  upon  respondent  to  prove 
the  signature  of  Cooper,  for  the  reason  that 
the  genuineness  of  the  signature  was  not  a 
point  in  issue.'  This  position  is,  we  think, 
untenable.  It  is  alleged  in  the  complaint 
that  each  of  the  notes  was  indorsed  by  the 
payee  named  therein.  Defendants  deny  each 
and  every  allegation  contained  in  the  com- 
plaint and  in  the  several  causes  of  action 
alleged  therein,  except  such  aa  are  specifically 
admitted  in  the  answer.  Nowhere  in  the  an- 
swer is  the  indorsement  of  the  notes  by  the 
payee  admitted.  Therefore  the  fact  of  their 
indorsement  by  him  was  a  material  issue 
under  the  pleadings." 

Tennessee. 

The  Tennessee  Act  of  1819  (ch.  42)  de- 
clared that  "no  indorser  of  a  note  or  in- 
dorser  of  a  bond,  shall  plead  any  plea  de- 
nying directly  or  indirectly  such  indorsement, 
unless  the  plea  is  accompanied  with  an  affi- 
davit of  the  truth  thereof  and  subscribed  by 
the  party."  See  Smith  v.  McManus,  7  Yerg. 
(Tenn.)  477,  27  Am.  Dec.  519,  wherein  it 
was  held  that  a  plea  of  non  assumpsit  by  an 


indorser  sued  on  his  indorsement  of  a  note 
did  not  put  the  execution  of  the  note  or  the 
indorsement  in  issue  so  aa  to  require  proof 
thereof  by  the  plaintiff,  unless  it  was  ven- 
fied« 

Texas. 

The  Texas  statute  changing  the  common 
law  requires  that  a  note  sued  on  shall  be 
received  in  evidence  without  proof  of  its  ex- 
ecution, unless  the  party  by  whom,  or  by 
whose  authority,  it  is  charged  to  have  been 
executed,  shall  file  his  affidavit  in  writing 
denying  the  execution  thereof.  (Hart  Dig. 
Art.  741.) 

Under  that  statute  a  plea  of  non  est  fac- 
tum, with  affidavit,  puts  in  issue  the  execu- 
tion of  a  note  sued  on  and  the  plaintiff  must 
prove  it.  Bamett  v.  Logue,  29  Tex.  282: 
Clymer  v.  Terry,  60  Tex.  Civ.  App.  300,  109 
S.'W.  1129;  Harvey  v.  Harvey  (Tex.)  40  S. 
W.  185;  Tyler  v.  Adams  (Tex.)  62  S.  VV.  119. 

But,  in  the  absence  of  a  denial  with  affi- 
davit, the  plaintiff  need  not  prove  the  execu- 
tion because  the  defendant  will  not  be  heard 
to  deny  the  same.  Ramsay  v.  McCanley,  2 
Tex.  189  J  Matossy  r.  Frosh,  9  Tex.  610: 
Prince  v.  Thompson,  21  Tex.  480;  Johnston 
v.  Jefferson,  31  Tex.  332;  Bolden  y.  Hugh». 
48  Tex.  Civ.  App.  406,  107  S.  W.  91,  107 
S.  W.  93;  Rosenfield  v.  Rosenthal  (Tex.) 
39  S.  W.  193;  Bond  v.  National  Exch.  Bank 
(Tex.)  53  S.  VV.  71.  In  Ramsay  v.  McCanlev. 
supra,  it  was  said:  ''The  act  of  1839,  4 
Stat.  p.  115,  provides  that  when  suit  shall 
have  been  brought  upon  'any  bond,  bill,  prom 
issory  note,'  etc.,  'the  execution  of  the  in 
strument  shall  be  regarded  as  proved,'  unless 
the  defendant  or  defendanta  'shall  have  made 
oath  before  the  court  in  which  the  case  is 
pending,  that  he  or  they  never  executed  the 
said  instrument  nor  authorized  any  person 
to  execute  it  for  him  or  them.'  l^ere  was 
no  denial  under  oath  to  put  the  party  upoo 
proof  of  the  execution  of  the  note.  The 
ruling  of  the  judge  upon  this  point  was  there- 
fore correct." 

A  note  purporting  to  have  been  executed 
by  an  agent  will,  under  the  statute,  noi  be 
admitted  in  evidence  without  proof  of  the 
genuin^iess  of  his  signature  or  of  his  author- 
ity to  sign,  where  there  is  an  affidavit  deny- 
ing the  same.  Brashear  v.  Martin,  25  Tex. 
202,  wherein  the  court  said:  "Our  statute 
required  this  note  to  be  received  as  evidence, 
without  the  necessity  of  proving  its  execu- 
tion, unless  the  party  by  whom,  or  by  who^ 
authority,  such  instrument  or  note  in  writ- 
ing is  charged  to  have  been  executed,  shall 
file  hie  affidavit  in  writing  denying  the  ex- 
ecution thereof.  (Hart.  Dig.  Art.  741.)  V 
such  affidavit  be  made,  then  there  is  a  neces- 
sity to  prove  the  execution  of  it.    That  proof 
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consists  of  two  things  in  this  case,  to  wit: 
Tilton's  execution  of  the  note,  and  his  au- 
thority to  execute  it  for  Brashear.  This  is 
what  would  have  been  required  under  non 
assumpsit  at  common  law,  and  what  would 
have  been  necessary  here  in  every  suit  on 
such  a  note  but  for  this  statute  dispensing 
with  its  necessity,  except  in  certain  events 
named  in  the  statute." 

The  plea  of  non  est  factum  puts  in  issue 
the  authority  by  which  an  agent  signed  the 
note  as  well  as  the  genuineness  of  his  sig- 
nature. Tyler  v.  Adams  (Tex.)  62  S.  W. 
119;  Connor  v.  Uvalde  Nat.  Bank  (Tex.) 
156  S.  W.  1092. 

But  to  make  a  plea  of  non  est  factum 
available  so  as  to  put  the  plaintiff  to  proof 
of  the  execution  of  the  note,  the  plea  must 
specifically  state  that  the  note  was  not  ex- 
ecuted by  the  authority  of  the  alleged  maker. 
Davis  ▼.  Crawford  (Tex.)  53  S.  W.  384. 

Under  the  statute,  however,  exception  is 
made  in  the  case  of  executors  and  adminis- 
trators, who  need  not  deny  the  execution  of 
a  note  but  need  only  cast  suspicion  on  it, 
and  a  denial  of  the  execution  fiupported  by 
an  affidavit  by  the  administrator  to  the  best 
of  his  knowledge  and  belief  is  a  sufficient 
plea  of  non  est  factum  under  the  statute  to 
put  the  plaintiff  to  proof.  Tarpley  v.  Poage, 
2  Tex.  146;  Parr  v.  Johnston,  15  Tex.  294. 
In  Tarpley  y.  Poage,  supra,  it  was  said: 
"Tlie  act  on  the  subject  of  the  plea  of  non  est 
factum,  3  vol.  p.  115,  was  designed  to  facili- 
tate the  recovery  on  written  instruments,  and 
its  purpose  would,  to  a  considerable  extent,  be 
defeated  if  the  representatives  of  deceased  par- 
ties were  exempted  from  its  operation.  From 
the  comprehensiveness  of  its  terms  and  its 
evident  spirit,  it  would  seem  to  embrace  all 
cases  where  the  action  is  founded  on  an  in- 
strument of  writing,  whether  the  defendant 
represents  his  own  or  the  interest  of  a  per- 
son deceased.  The  representative  of  a  suc- 
cession could  not  be  required  to  swear  in  the 
same  positive  terms  with  one  charged  in  his 
own  right,  and  his  affidavit  to  the  best  of 
his  knowledge  and  belief  should  be  regarded 
as  a  sufficient  compliance  with  the  statute." 

However,  where  an  executrix  filed  a  gen- 
eral denial  in  answer  to  an  action  on  a  note, 
but  filed  no  verified  denial  of  the  signature, 
it  was  held  that  her  failure  to  file  a  verified 
denial  made  the  introduction  of  the  note  a 
prima  facie  case  against  her,  although  the 
note  on  its  face  did  not  purport  to  be  ex- 
ecuted in  the  name  of  the  testator,  but  was 
alleged  to  have  been  executed  by  an  agent 
of  the  testator  with  his  authority.  Hoxie  v. 
Farmers*,  etc.  Nat.  Bank,  20  Tex.  Civ.  App. 
462,  49  S.  W.  637. 

Although  a  general  denial,  unverified,  will 
not  put  the  plaintiff  to  proof  of  execution, 
it  does  make  production  of  the  note  neces- 


sary. Kinnard  v.  Herlock,  20  Tex.  48.  And 
although  on  a  plea  of  payment,  merely,  the 
statute  dispenses  with  tlie  necessity  for  proof 
of  the  genuineness  of  the  signatures,  it  does 
not  dispense  with  the  necessity  of  producing 
the  note.    Matossy  v.  Frosh,  9  Tex.  OJO. 

Vermont. 

In  Vermont  it  has  been  held  that  in  an 
action  on  a  promiissory  note  against  the  es- 
tate of  the  maker  it  is  error  for  the  court 
to  admit  in  evidence  the  note  sued  on  with- 
out proof  of  the  genuineness  of  the  indorse- 
ment by  the  payee.  Church  v.  Church,  80 
Vt.  228,  67  Atl.  549. 

Virginia. 

It  is  provided  by  the  Virginia  Code  (§ 
3279)  that  ''where  a  bill,  declaration,  or 
other  pleading  alleges  that  any  person  made, 
indorsed,  assigned,  or  accepted  any  writing, 
no  proof  of  the  fact  alleged  shall  be  required, 
unless  an  affidavit  be  filed  with  the  pleading 
putting  it  in  issue,  denying  that  such  in- 
dorsement, assignment,  acceptance,  or  other 
writing  was  made  by  tiie  person  charged 
therewith,  or  by  any  one  thereto  authorized 
by  him." 

Under  that  statute  a  defendant  cannot  put 
the  execution  of  a  note  declared  on  in  issue 
so  as  to  require  proof  thereof,  except  by  a 
sworn  denial.  Chestnut  v.  Chestnut,  104  Va. 
539,  7  Ann.  Cas.  802,  52  S.  E.  348,  2  L.R.A. 
(N.S.)  879,  wherein  the  court  said:  "In  the 
absence  of  the  affidavit  provided  for  by  sec- 
tion 3279  of  the  code,  the  court  was  clearly 
right  in  refusing  to  permit  the  defendant  to 
prove  that  she  did  not  make  the  note  de- 
clared on.  Neither  was  the  defendant's  state- 
ment of  her  other  grounds  of  defense  suffi- 
cient. It  gave  the  plaintiff  no  more  notice 
of  her  defense  than  the  plea  of  non  assump- 
sit. But  the  court,  when  that  statement  waii 
objected  to  by  the  plaintiff,  ought  to  have 
required  a  further  and  sufficient  statement 
to  be  filed,  and  if  such  statement  was  not 
furnished,  to  have  excluded  evidence  of  any 
matter  not  described  in  the  grounds  of  de- 
fense so  plainly  as  to  give  the  plaintiff  notice 
of  its  character."  ) 

The  section  of  the  code  quoted  is  a  sub- 
stantial re-enactment  of  an  act  passed  in 
1828,  which  was  construed  bv  the  court  in 
Phaup  V.  Stratton,  9  Grat.  (Va.)  615,  as 
follows:  "The  statute  of  February  5th,  1828, 
Sup.  Rev.  Code,  p.  265,  chap.  206,  enacts, 
among  other  things,  that  in  a  suit  brought 
upon  a  promissory  note  in  which  the  decla- 
ration shall  allege  or  charge  that  the  defend- 
ant made  the  same  and  subscribed  his  name 
thereto,  every  such  note,  with  the  name  or 
signature  thereto  subscribed,  upon  being  of- 
fered in  evidence,  shall  be  deemed  and  taken 
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to  be  genuine,  and  the  name  or  signature  to 
have  been  subscribed  or  made  by  the  person 
charged  therewith  without  any  proof  of  the 
handwriting;  unless  the  defendant  or  some 
other  person  shall  make  affidavit  to  be  filed 
with  the  plea  that  the  said  note  was  not 
made  by  the  person  charged  therewith.  The 
declaration  in  this  case  was  that  the  note 
was  made  by  the  defendants  and  subscribed 
by  them,  by  the  style  of  Lancaster,  Stratton 
&  Co.  It  was  within  the  power  of  defendants 
to  sign  in  that  form.  If  they,  being  all  pres- 
ent, had  consented  that  one  of  their  number 
should  thus  sign  the  note  as  the  signature 
of  all,  and  it  had  been  so  done,  it  must  have 
been  treated  as  the  signature  of  all.  The 
declaration  tenders  an  issue  upon  the  factum 
of  the  note;  and  the  defendant  having  failed 
to  take  the  issue  so  tendered  by  omitting  to 
file  the  affidavit,  the  factum  of  the  note  is 
admitted  by  the  pleadings.  Evidence  should 
not  therefore  have  been  heard  to  disprove  the 
genuineness  of  the  note;  or  having  been  im- 
providently  heard,  the  court  might  have  in- 
structed the  jury  to  disregard  it,  or  might 
refuse  any  instruction  which  would  give 
weight  to  the  evidence  thus  improvidcntly 
admitted." 

It  was  held,  however,  in  Shepherd  v.  Fry, 
3  Grat.  (Va.)  442,  that,  since  the  statute  of 
1828  stipulated  that  the  plaintiff  should  al- 
lege not  only  that  the  writing  was  made, 
but  that  it  was  signed  by  the  defendant,  the 
statute  had  no  application  to  a  case  in  which 
the  plaintiff  sued  a  partnership  but  failed 
to  allege  both  that  the  notes  were  made  and 
that  they  were  signed  by  the  partners  or  any 
of  them,  in  the  name  of  the  firm. 

West  Vieqinia. 

Section  40,  chapter  125,  of  the  Code  of 
West  Virginia  dispenses  with  the  necessity 
for  proof  of  the  signature  of  the  maker  of 
a  note  when  the  declaration  or  other  plead- 
ing alleges  that  "any  person  made,  indorsed, 
assigned  or  accepted  the  writing  in  contro- 
versy, and  the  fact  averred  is  not  denied  by 
an  affidavit  filed  with  the  plea  which  puts 
it  in  issue." 

Under  that  statute  a  sworn  denial  of  ex- 
ecution and  assi^ment  puts  the  .plaintiff  to 
proof  thereof.  Horner  v.  Amick,  64  W.  Va. 
172,  61  S.  E.  40. 

It  has  been  held  that  the  statute  makes 
no  change  in  the  common-law  rule  requiring 
proof  of  the  signature  to  a  note  sued  on 
except  where  there  is  a  pleading,  not  trav- 
ersed, expressly  averring  the  due  execution 
of  the  instrument  souglit  to  be  enforced 
against  the  apparent  maker.  Williams  v. 
S.  M.  Smith  Ins  Agency,  75  W.  Va.  494,  re- 
ported in  full,  post,  this  volume,  page  813. 

Similarly  it  has  been  held  that  the  stat- 


ute has  application  to  proof  of  an  indoraer's 
signature  only  where  there  is  a  pleading 
specially  averring  that  .  the  indorser  sub- 
scribed his  name  to  the  note  or  assignment, 
so  that  where  the  plaintiff  does  not  so  aver 
he  must  prove  the  indorser's  signature  even 
though  the  denial  is  not  under  oath.  Homer 
V.  Amick,  64  W.  Va.  172,  61  S.  E.  40.  In 
Carlon  v.  Ruffner,  12  W.  Va.  297,  it  was 
held  that  where  the  declaration  alleged  that 
the  defendants  being  partners  made  the  note 
''and  subscribed  their  partnership  name 
.  .  .  thereto,"  and  the  defendants  did  not 
deny  the  fact  of  partnership  under  oath,  the 
plaintiff  was  relieved  of  the  necessity  of 
proving  the  genuineness  of  the  partnership 
signature  and  the  fact  of  partnership. 

Wisconsin. 

It  is  provided  by  section  4192,  Statutes  of 
Wisconsin,  as  follows:  "Every  written  in- 
strument purporting  to  have  been  signed  or 
executed  by  any  person  shall  be  proof  tha<i 
it  was  so  signed  or  executed  until  the  per- 
son by  whom  it  purports  to  have  been  so 
signed  or  executed  shall  specifically  deny  the 
signature  or  execution  of  the  same  by  his 
oath  or  affidavit  or  by  his  pleading  duly 
verified;  but  this  section  shall  not  extend  to 
instruments  purporting  to  have  been  signed 
or  executed  by  any  person  who  shall  have 
died  previous  to  the  requirement  of  such 
proof."  Section  4103  provides  that  "in  all 
actions  brought  on  promissory  notes  or  bills 
of  exchange  by  the  indorsee  the  possession 
of  the  note  shall  be  presumptive  evidence 
that  the  same  was  indorsed  by  the  persons 
by  whom  it  purports  to  be  indorsed." 

In  the  absence  of  a  verified  denial,  as  re- 
quired by  the  statute,  the  introduction  of 
the  note  itself  in  evidence,  bearing  the  sig- 
nature of  the  alleged  maker,  is  sufficient 
proof  of  its  execution  and  no  further  proof 
need  be  given.  Studebaker  Bros.  Mfg.  Co. 
v.  Langson,  89  Wis.  200,  61  N.  W.  773. 

The  genuineness  of  the  signature  of  the  al- 
leged maker,  sued  on  a  note,  is  not  in  issue, 
unless  he  files  a  verified  denial  thereof,  and 
unless  he  does  so  the  plaintiff  need  not  prove 
its  genuineness.  Ela  v.  Sprague,  3  Pin. 
(Wis.)  323,  4  Chand.  52;  Snyder  v.  Vaii 
Doren,  46  Wis.  002,  1  N.  W,  235,  32  Am. 
Kep.  739.  In  Kla  v.  Sprague,  supra,  the 
defendant  under  oath  denied  that  he  had 
ever  signed  the  instrument  as  it  read  abovo 
his  name.  Holding  this  denial  to  be  insuffi- 
cient, the  court  said:  ''In  this  case  the 
denial  of  the  defendant  was  equivocal,  and 
would  apply  as  well  to  an  instrument  altered 
in  such  a  manner  as  not  to  affect  its  legal 
force  or  effect,  or  to  an  alteration  made  with 
his  consent,  as  to  a  case  where  the  signature 
was  forged.     Whether  the  statute  would  ap- 
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ply  to  a  ca«e  where  the  instrument  was 
fraudulently  written  over  a  genuine  signa- 
ture, we  do  not  decide,  but  in  this  case,  the 
<lenial  of  the  signature  of  the  note  by  the 
defendant  was  insufficient  to  put  the  plain- 
tiff to  proof  of  its  execution,  and  the  circuit 
judge  erred  in  directing  a  nonsuit  for  the 
want  of  such  proof/' 

Under  the  statute  a  note  sued  on  by  an 
indorsee  or  assignee  is  admissible  in  evi- 
dence without  the  necessity  of  proving  the 
genuineness  of  the  signature  of  the  assignor, 
if  there  is  no  verified  denial  thereof.  Mil- 
M'aukce  Trust  Co.  v.  Van  Valkenburgh,  132 
Wis.  038,  112  N.  W.  1083. 

In  Smith  v.  Ehnert,  47  Wis.  479,  3  N.  W. 
26,  it  was  held  that  an  allegation  in  the 
answer,  on  information  and  belief,  that  the 
signature  to  the  note  was  a  forgery  was 
not  a  sufficient  denial  under  the  statute  to 
put  the  genuineness  of  the  signatures  in 
issue.  But,  diatinguishing  Smith  v.  Ehnert, 
supra,  on  the  facts,  the  court  held,  in  Lud- 
low V.  Berry,  62  Wis.  78,  22  N.  W.  140,  an 
action  on  a  joint  and  several  promissory 
note,  that  it  was  a  sufficiently  specific  denial 
within  the  intention  of  section  4192,  for  the 
defendant  to  allege,  under  oath,  that  he 
never  made  or  joined  in  the  making  of  the 
note  in  question,  and  that  if  his  name  ap- 
peared on  the  note,  either  as  maker  or  in- 
dorser,  the  signature  was  a  forgery. 

It  has  been  held  that,  assuming  that  sec- 
tion 4192  has  no  application  to  the  case  of  a 
deceased  indorser  but  that  section  4193  has, 
the'  latter  section  does  not  relieve  the  plain- 
tiff of  the  burden  of  proving  the  genuineness 
of  the  signature,  but  merely  provides  a 
means  for  him  to  make  out  his  prima  facie 
case  in  a  way  in  which  he  could  not  make  it 
before.  Murphy  v.  Skinner,  reported  in  full, 
post,  this  volume,  page  817. 
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Sills  and  Notes  —  Action  on  Joint  Note 
—  Jndsment  acaiiuit  One  Maker. 

In  an  action  against  the  joint  makers  of  a 
promissory  note,  judgment  may  be  rendered 
against  one  maker  and  in  favor  of  the  others. 


Bona  Fide  Pnrcliase  —  Pleading  Snffi- 
eienti  ■< 

Wliere,  in  an  action  against  the  joint  mak- 
ers of  a  note,  defendant  pleaded  that  his  sig- 
nature  was  procured  by  fraud  of  the  payee, 
a  replication  stating  that  the  note  was  in- 
dorsed by  the  payee  before  maturity  to  a 
bank  to  secure  a  loan  made  by  the  bank  with- 
out notice  of  any  defense,  and  that  the  bank, 
after  due  notice  to  the  payee  and  pursuant  to 
an  agi'eement  with  him,  sold  the  note  to 
plaintiir  after  the  payee's  default,  and  ap- 
plied the  proceeds  on  the  loan,  brings  plain- 
tiff within  the  protection  of  Code  1907,  §§ 
5012-60H,  relating  to  the  rights  of  holders 
of  commercial  paper  acquired  in  due  course, 
and  ia  therefore  not  demurrable. 

Necessity     of     Provins     Signature     of 
Maker. 

Where,  in  an  action  against  the  joint  mak- 
ers of  a  note,  one  defendant  filed  a  plea  of 
non  est  factum  as  to  which  plaintiff  offered 
no  proof,  it  is  proper  to  give  affirmative  in- 
structions for  such  defendant. 

[See  note  at  end  of  this  case.] 

Bona  Fide  Pnrokase  — -  Evidenee  of  No- 
tice —  Evidence  Irrelevant. 

Evidence  that  a  bank,  which  in  due  course 
of  business  took  a  note  as  security  for  a  loan 
made  to  the  payee,  knew  that  the  payee  tlien 
was  or  had  been  in  trouble  with  an  in- 
surance company  ccmcerning  the  application 
of  funds  received  from  insurance  notes,  is  ir- 
relevant, where  the  insurance  company  makes 
no  claim  to  the  notes  sued  on. 

Appeal  from  Circuit  Court,  Marshall 
county:     Hasalson,  Judge. 

Action  on  promissory  note.  Georgia  Fire 
Insurance  Company,  plaintiff,  and  H.  L.  Jack- 
son et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendant  named  appeals.  The  facts 
are  stated  in  the  opinion.     Affirmed. 

McCord  d  Orr  for  appellant. 

Street,  lahell  d  Bradford  for  appellee. 

[496]  DE  Gbaffenbied,  J. — In  an  action 
against  two  or  more  persons  as  joint  makers 
of  a  promissory  note  which,  is  under  our  stat- 
utes, a  joint  and  several  obligation,  judg- 
ment on  verdict  may  be  rendered  against  one 
of  the  makers  and  in  favor  of  the  others. 
Bums  V.  Moore,  76  Ala.  339,  52  Am.  Rep. 
332;  Code  of  1907,  §  2504. 

2.  The  defendant,  appellant  here,  Jackson, 
pleaded,  in  substance,  that  his  signature  to 
the  note  had  been  procured  by  the  fraud  of 
its  payee.  Mason.  The  plaintiff,  among  other 
replications  to  the  above  plea  of  the  defend- 
ant, filed  the  following:  ''The  plaintiff  pleads 
further  and  says  that  the  note  on  which  this 
suit  is  founded  was  before  maturity,  in- 
dorsed by  the  payee  thereof  to  the  Farmers' 
&  Merchants'  Bank  to  secure  a  bona  fide  loan 
of  money  then  and  there  made  by  the  said 
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bank  to  the  payee  of  said  note;  and,  without 
notice  to  the  said  bank  of  any  defense  there- 
to, that  the  payee  of  said  note  at  the  time 
the  loan  was  made  and  before  the  maturity 
of  said  note  authorized  the  said  bank  to  sell 
the  note  at  public  or  private  sale  for  the 
satisfaction  and  payment  of  said  loan,  if 
said  loan  was  not  paid  when  due,  and  after 
due  notice  to  the'  payee  of  said  note  after 
default  in  the  payment  of  said  loan  by  the 
payee  of  the  said  note,  his  note  was  sold  to 
the  plaintiff  and  the  proceeds  of  said  sale 
were  applied  on  said  loan." 

[497]  The  note  sued  on  was  negotiable,  and 
this  replication  brings  the  plaintiff  directly 
within  the  protection  of  sections  6012,  5013, 
and  5014,  of  the  Code  of  1907,  which  relates 
to  the  rights  of  the  holders  of  commercial 
paper  acquired  by  them  in  the  due  course  of 
business.  The  trial  court  committed  no  error 
in  overruling  the  demurrer  to  the  above 
replication. 

The  plaintiff  filed,  in  addition  to  the  rep- 
lication above  set  out,  another  replication 
showing  that  it  was  a  holder,  in  due  course, 
of  said  note,  and  that  replication,  for  the  rea- 
sons above  set  out,  was  not  subject  to  the 
defendant's  demurrer. 

3.  In  this  case  there  were  three  makers  of 
the  note.  One  of  the  makers  filed,  among 
other  pleas,  a  plea  of  non  est  factum.  One 
of  the  makers  filed  no  plea,  and  the  appel- 
lant, the  other  maker,  filed  the  plea  to  which 
we  have  above  referred.  The  plea  of  non  est 
factum  cast  the  burden  of  proving  the  execu- 
tion of  the  note  by  the  defendant,  who  filed 
the  plea,  upon  the  plaintiff.  The  plaintiff 
offered  no  proof  as  to  the  execution  of  the 
note  by  the  defendant  who  filed  the  plea  of 
non  est  factum.  In  fact,  he  did  not  offer 
the  note  in  evidence  as  to  her.  As  there  was, 
then,  no  evidence  before  the  jury  as  to  her 
liability  on  the  note,  the  court  properly  gave 
affirmative  instruction  in  her  behalf  to  the 
jury,  and  there  was  a  verdict  and  judgment 
in  her  favor. 

4.  The  fact  that  the  bank,  to  whom,  in  the 
due  course  of  business,  the  payee  of  the  note 
transferred  the  note,  knew  that  the  payee 
was  in  trouble,  or  had  been  in  trouble,  with 
an  insurance  company  aT)out  the  misapplica- 
tion of  some  of  its  funds  received  from  in- 
surance notes,  was  of  no  relevancy  in  this 
case.  No  insurance  company  is  laying  any 
claim  to  this  note  because  of  its  misapplica- 
tion. The  plaintiff  bought  this  note  from 
[498]  the  bank  and  paid  the  bank  for  it. 
We  presume  that  the  appellant  attempted  to 
raise,  by  this  hint  in  the  testimony,  the  ques- 
tion as  to  whether  if  the  payee  was,  at  the 
time  he  procured  the  note,  acting  for  the 
appellee,  Georgia  Fire  Insurance  Company, 
and  if  the  note  was  given  to  the  payee  for 
the   benefit   of   his   undisclosed   principal   as 


a  premium  on  a  policy  issued  or  to  be  issued 
to  one  of  the  makers  of  the  note  by  said 
Georgia  Fire  Insurance  Company,  and  if  the 
note  was  procured  by  the  fraud  of  the  payee, 
then  that,  as  the  Georgia  Fire  Insurance  Com- 
pany was  bound  by  the  fraud  of  its  said 
agent,  the  payee,  the  said  Georgia  Fire  In- 
surance Company,  being  in  fact,  through  its. 
said  agent,  a  party  to  the  fraud,  was  not 
in  a  position  to  buy  the  said  note  from  the 
bank  and  to  thus  acquire  a  good  title  to  thi- 
note.  The  trouble  with  the  appellant  is  that 
this  hint  in  the  testimony  does  not  raise  the 
question  for  him.  If  he  had  shown  by  legal 
testimony  that  his  signature  to  the  note  was 
procured  by  the  fraud  of  the  payee,  a  differ- 
ent question  would  be  presented.  The  burden 
was  on  the  defendant  (appellant  here)  to 
sustain,  by  legal  evidence,  the  allegations  of 
his  plea.  This  he  did  not  do.  He  did,  in- 
deed, have  evidence  that  he  signed  the  note 
under  certain  representations,  but  he  offered 
no  legal  evidence  whatever  as  to  their  falsity. 
If  IVirs.  Parrish  did  not  request  Hale  to  pxx>- 
cure  the  signature  of  the  appellant  to  the 
note,  he  should  have  offered  legal  evidence  of 
that  fact.  The  appellant  was  not  in  a  posi- 
tion to  testify,  from  his  knowledge,  whether 
Hale  had  misrepresented  the  facts  or  not. 
Hale  knew,  and  so  did  Mrs.  Parrish,  but  ap- 
pellant did  not  know,  and  could  not  therefore 
so  testify.  Mrs.  Parrish  filed  several  pleas 
in  the  case;  among  others,  that  she  had  not 
requested  that  appellant  [499]  should  sigm 
the  note  and  that  the  addition  of  his  signa- 
ture to  the  note  was  without  her  knowledge 
or  consent.  These  separate  pleas  of  Mrs. 
Parrish  were  wo  evidence,  on  behalf  of  appel- 
lant, who  had  his  separate  pleas  in  the  case, 
and  tended,  in  no  way,  to  establish  any  fact 
which  the  jury  could  consider  on  b^alf  of 
appellant.  When  a  party  to  a  cause  files 
a  plea,  he  must,  if  he  expects  to  recover  on 
that  plea,  offer  the  evidence  which  the  law 
says  is  sufiicient  to  meet  the  legal  require- 
ments of  the  plea.  The  appellant  had  no 
right  to  expect,  and  that  law  did  not  re- 
quire, the  plaintiff  to  offer  any  evidence  in 
support  of  its  replication  to  the  plea  until 
the  appellant  had  offered  some  evidence  in 
support  of  the  material  allegations  of  his 
plea.  When  the  appellant  rested,  under  the 
pleadings  and  the  evidence,  this  case  should 
have  there  ended.  The  plaintiff  was  then, 
under  all  the  evidence,  entitled  to  the  af- 
firmative charge.  We  deem  it  unnecessary 
to  discuss,  therefore,  any  of  the  objections 
which  were  interposed  by  the  appellant  to  the 
rebuttal  evidence  of  the  plaintiff.  Under  all 
the  evidence  in  this  case  the  plaintiff  was  en- 
titled to  affirmative  instructions  in  its  behalf. 

Affirmed. 

Anderson,  0.  J.,  and  McClellan  and  Sam* 
erville,  JJ.,  concur. 


IfOTE. 

It  ifl  held  in  the  reported  case  that  a  veri- 
fied plea  of  non  est  factum,  filed  in  answer 
to  a  complaint  based  on  a  promissory  note, 
puts  the  plaintiff  to  proof  of  the  execution 
of  the  note  by  the  defendant  as  maker,  and 
that,  in  the  absence  of  evidence  by  the  plain- 
tiff to  show  that  the  defendant  did  execute 
the  note,  the  plaintiff  can  have  no  recovery. 
For  a  full  consideration  of  this  question  see 
the  note  to  Marks  y.  Munson,  reported  ante, 
this  volume,  at  page  766. 
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note  was   altered  after  delivery,  by  adding 
the  signature  of  another  maker. 

Materiality  of  Alteration. 

The  alteration  of  a  note  by  adding  the  sig- 
nature, as  maker,  of  the  firm  of  which  the 
original  maker  was  a  member  defeats  recov- 
ery on  the  note  by  the  payee. 

[See  86  Am.  St.  Rep.  88.] 

Presamption     from     Apparent     Alter- 
ation. 

The  fact  that  one  of  the  figures  in  the  date 
of  a  note  showed  that  it  was  written  over  an 
erasure  does  not  create  a  presumption  that 
the  change  was  made  after  the  execution,  so 
as  to  be  a  material  alteration  which  avoids 
the  note. 

[See  1  H.  C.  L.  tit.  Alteration  of  Instru- 
ments, p.  1041.] 

Svidenee  Inaai&eient.. 

In  an  action  on  a  note,  a  special  verdict, 
finding  that  the  note  was  altered  after  de- 
livery by  a  change  in  the  date,  held  to  be 
against  the  weight  of  the  evidence. 


On   motion   for  new  trial   from   Supreme 
Maine  Supreme  Judicial  Court-nJune  8,  1916       judicial  Court,  Lincoln  county,  at  Law. 


113  Me.  380;  94  Atl.  220. 


Bills  and  Hotes  —  Aetions  —  Necessity 
of  Proving  Sisnatnre. 

In  an  action  on  a  promissory  note  defended 
on  the  ground  of  forgery  the  burden  is  on 
the  plaintiff  to  prove  the  genuineness  of  the 
signature, 

[See  note  at  end  of  this  case.] 

JEIvldence  of  Forgery  Insufficient. 

In  an  action  on  two  notes  against  the  mak- 
er's administrator,  a  special  verdict  that  the 
signature  of  the  maker  to  the  notes  was  a 
forgery  held  against  the  weight  of  evidence. 

DeS^ee  of  Proof  Re^misito. 

To  establish  a  defense  that  a  note  sued  on 
after  the  death  of  the  maker,  so  that  neither 
party  could  testify  regarding  it,  was  a  forg- 
ery, the  testimony  must  be  clear  and  conviuc- 
ing,  because  of  the  presumption  against  the 
commission  of  a  felony. 

Opinion   of  Expert  —  IXTeiKlit. 

Testimony  by  a  handwriting  expert  as  to 
the  genuineness  of  a  disputed  signature  is 
the  expression  of  an  opinion  and  not  binding 
on  the  jury,  and  its  weight  depends  very 
largely  on  the  cogency  of  the  reasons  given 
by  him  for  his  opinion. 

Presumption  of  Oonsideration. 

Where  the  note  sued  on  recites  "value  re- 
ceived," it  is  prima  facie  evidence  of  con- 
sideration, sufficient,  if  not  rebutted,  to  main- 
tain plaintiff's  case. 

SAine. 

In  an  action  on  a  note,  evidence  of  want 
of  consideration  held  not  sufficient  to  over- 
come the  recital  of  consideration  contained  in 
the  note. 

ALlteration  of  Instrnmcnts  -*  Evidence 
Insufficient. 

In  an  action  on  a  note,  evidence  held  not 
sufBcient  to  sustain  a  special  verdict  that  the 


Action  on  promissory  notes.  Rachel  M. 
Palmer,  plaintiff,  and  Henry  F.  Blanchard, 
administrator,  defendant.  Judgment  for  de- 
fendant. Plaintiff  moves  for  new  trial.  The 
facts  are  stated  in  the  opinion.     New  trial 

GRAIYTSa). 

Henry  W.  Oakes  and  Joseph  B,  Reed  for 
plaintiff. 

A.  8.  Littlefield  and  C  L,  Macurda  for  de- 
fendant. 

[381]  Haley,  J. — An  action  of  assumpsit 
upon  two  promissory  notes  alleged  to  have 
been  given  by  George  E.  Trask  in  his  life- 
time, one  dated  April  1,  1908,  for  .$2400  pay- 
able to  the  plaintiff  or  order  in  one  year  from 
date,  purporting  to  have  been  signed  by 
George  E.  Trask  and  Trask  Bros.,  a  fiim  com- 
posed of  said  George  E.  Trask  and  Henry 
Trask,  and  witnessed  by  B.  A.  Bailey;  the 
other  dated  October  30,  1908,  for  $3600,  pay- 
able to  the  plaintiff  or  other,  purporting  to 
have  been  signed  by  George  E.  Trask  and 
Trask  Bros,  and  witnessed  by  Henry  A. 
Bailey.  The  case  was  tried  at  the  April  term 
of  the  Supreme  Judicial  Court  in  Lincoln 
County,  the  verdict  was  for  the  defendant, 
and  the  jury  returned  special  findings;  that 
the  signatures  of  George  E.  Trask  to  said 
notes  were  not  genuine  signatures  of  said 
George  E.  Trask ;  that  there  was  no  considera- 
tion for  the  notes;  that  both  notes  were  ma- 
terially altered  after  the  delivery  without 
the  knowledge  or  consent  of  said  George  E. 
Trask,  and  the  case  is  before  this  court  upon 
a  motion  to  set  aside  the  verdict  as  against 
law  and  evidence,  and  upon  a  motion  for  a 
new  trial  upon  the  ground  of  newly  discov- 
ered evidence.  If  the  evidence  authorized 
either   of   the   special   findings,   the   general 
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verdict  for  the  defendant  was  right;  if  it 
did  not,  the  general  verdict  was  wrong  and 
it  is  necessary  to  consider  each  of  the  special 
findings. 

[382J  George  E.  Trask  and  Henry  L.  Trask, 
his  brother,  for  many  years  before  the  death 
of  George  were  engaged  in  the  lumber  busi- 
ness, and  owned  and  operated  mills,  one  of 
them  situated  at  Alna,  was  purchased  of  the 
plaintiff  as  administrator  of  her  husband's 
estate.  They  were  both  old  men  a,t  the  time 
of  the  transaction  in  question,  and  George 
E.'s  eyesight  was  so  impaired  that  he  could 
not  read,  but  he  was  able  to  drive  a  team 
and  he  attended  to  the  operation  of  the  mills 
and  made  his  home  with  the  plaintiff.  Henry 
L.  Trask  was  old  and  infirm,  and  did  not 
attend  to  the  financial  part  of  the  business, 
and  never,  until  after  the  death  of  George 
E.,  signed  any  notes  or  checks.  The  plaintiff 
kept  the  books  of  the  firm,  wrote  the  letters 
and  made  out  the  checks  for  George  E.  to 
sign,  boarded  the  men  employed, in  the  mill, 
paid  off  the  help,  and  took  charge  in  part 
of  the  operation  of  the  mill,  giving  orders 
and  directions  to  the  help.  Henry  L.  claims 
that,  a  few  hours  after  the  death  of  George, 
he  went  to  the  plaintiff's  home  and  that  dur- 
ing his  visit  the  plaintiff  informed  him  that 
she  had  two  notes  of  George  E.,  and  at  other 
times  she  referred  to  the  notes  and  stated 
that  they  were  given  her  by  George  E.  in 
payment  of  the  amount  due  her,  and  also 
stated,  in  substance,  that  she  had  an  arrange- 
ment with  George  whereby  she  was  to  share 
in  the  profits  of  the  business. 

The  plaintiff  was  not  allowed  to  testify  to 
events  that  took  place  before  the  death  of 
George  E.  Trask,  and  did  not  recall  the  state- 
ment testified  to  as  having  been  made  by 
her  aft«r  the  funeral,  but  stated  that  they 
had  talk  about  the  notes,  and  then  they  were 
spoken  of  as  the  notes  of  George  E.,  and 
afterwards  there  were  other  conversations  in 
the  presence  of  others  at  one  of  which  it  is 
claimed  that  Henry  L.  stated  that  George 
E.'s  estate  could  not  pay  the  notes,  and  that 
afterwards  the  plaintiff  stated  that  the  notes 
were  signed  not  only  by  George  E.  but  also 
by  Trask  Bros.,  and  she  afterwards  let  the 
agent  of  the  defendant  make  a  copy  of  the 
notes. 

The  defense  being  forgery,  the  plaintiff 
was  obliged  to  prove,  by  a  preponderance  of 
the  evidence,  that  the  signatures  were  genu- 
ine  signatures,  and  testimony  that  they  were 
forgeries  to  establish  the  defense  should  be 
clear  and  convincing,  for  death  and  the  law 
liad  sealed  the  lips  of  the  alleged  maker  and 
payee,  and  the  commission  of  crime  is  so 
improbable  that  under  such  circumstances 
the  law  requires  stronger  proof  to  justify  a 
verdict  that  in  effect  fastens  upon  the  plain- 
tiff the  felonious  crime  of  forgery  than  is 


required  to  prove  a  [383]  defense  that  im- 
ports no  crime  "because  the  improbability  or 
presumption  to  be  overcome  in  one  case  is 
much  stronger  than  it  is  in  the  other.*'  Deck- 
ers V.  Somerset  Mut.  F.  Ins.  Co.  (36  Me.  ^lUi; 
Ellis  V.  Buzzell,  60  Me.  211,  11  Am.  Rep. 
204. 

Where  the  signatures  to  the  notes  genuine? 
It  was  admitted  that  the  plaintiff  filed  in  the 
Probate  Court,  in  writing  supported  by  her 
affidavit,  a  claim  against  the  estate  of  G^eorge 
E.  Trask,  describing  the  notes  produced  at 
the  trial,  and  that  the  body  of  the  notes  was 
in  the  handwriting  of  the  plaintiff.    Benjamin 
A.  Bailey  testified  that  he  signed,  wiUi  his 
fountain  pen,  the  first  note  as  a  witness  at 
its  date,  at  the  request  of  George  E.  Trask, 
who   signed   it   in   his   presence   and   in   the 
presence  of  the  plaintiff,  a  sister  to  the  wit- 
ness.   It  appears  in  the  case  that  Mr.  Trask 
was  an  aged  man  and  that  his  eyesight  wa» 
very  much  impaired,  but  that  he  did  business 
and  signed  notes  and  checks.    The  testimony 
of  this  witness  is  clear  and  positive,  and  ia 
only  criticised  as  to  the  date,  because  it  is 
claimed  that  he  did  not  deliver  nursery  stock 
for  a  month  after  the  date,  but  the  witness 
did  not  state  he  was  delivering  nursery  stock 
at  that  time.    Henry  A.  Bailey  testified  tiiat 
he  signed  the  note  dated  October  30,   1908, 
as  a  witness,   at   the  request  of  George  £. 
Trask,   who   signed   it  with  a  fountain   pen 
in  his  presence  and  in  the  presence  of  the 
plaintiff,   the  witness's  sister,  and  that  the 
note  was  read  by  the  plaintiff  to  said  Trask 
before  it   was  signed  and  that  the   witness 
read  it  before  he  signed  it,  and  his  memory- 
seems  to  be  clear  as  to  the  transaction. 

The  defense  called  upon  this  branch  of 
the  case  but  one  witness,  a  handwriting  ex- 
pert, who  testified  that  in  his  opinion  the 
signatures  of  both  George  E.  Trask  and  Trask 
Bros,  to  the  notes  were  not  genuine  signatures, 
and  that  the  signatures  of  Trask  Bros,  were 
written  a  long  time  after  the  notes  and  the 
signatures  of  George  E.  Trask,  and  attacked 
the  signatures  on  two  grounds,  (1)  compari- 
son of  the  appearance  of  the  signatures  in  re- 
spect to  form,  claiming  that  details  of  the 
different  letters  differ  from  the  standards^ 
^2)  difference  in  age  of  signatures  with  respect 
to  time  of  writing  by  comparison  of  mental 
models  of  different  periods,  and  by  difference 
of  ink  with  respect  to  age  on  the  paper.  His 
testimony  is  very  lengthy,  taking  up  sixty 
pages  of  the  report,  and  is  sharply  attacked 
by  the  plaintiff. 

It  is  urged  that,  for  the  purpose  of  creat- 
ing confidence  in  his  opinion,  he,  in  the  pres- 
ence of  the  jury,  analyzed  specks  of  ink  on 
the  notes  in  question,  and  the  jury  examined 
by  the  aid  of  a  compound  microscope  [384] 
furnished  by  the  witness  the  result  of  the 
chemical  analysis,  and  it  appears  from  hi» 
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examination  thai  all  the  analysis  determined 
was  the  kind  of  ink,  and  had  no  tendency 
to  prove  that  the  signatures  were  not  genu- 
ine, because  all  writings  upon  the  note  were 
of  the  same  kind  of  ink  and  the  witness  knew 
it,  because  he  had  previously  examined  the 
writings;  that  many  of  the  peculiarities  that 
he  testified  to  in  the  disputed  signatures 
were  not  peculiarities,  and  a  careful  com- 
parison of  the  disputed  signatures  with  the 
admitted  standards  shows  that  the  standards 
had  in  many  instances  the  same  peculiarities 
that  he  testified  the  disputed  signatures  had, 
and  the  finding  of  which  caused  him  to  give 
his  opinion  that  the  signatures  were  not 
genuine.  That,  as  one  of  the  reasons  for  his 
opinion  that  they  were  not  genuine  signa- 
tures, was  the  positions  and  measurements  of 
certain  letters  in  the  disputed  signatures, 
and  that  an  examination  of  these  letters 
shows  that  his  statement  in  reference  to  them 
is  not  true. 

We  cannot  in  this  opinion  go  at  length  into 
all  the  details  and  claims  of  this  witness,  or 
the  answer  of  the  plaintiff  thereto,  but  the 
plaintiff  called  two  handwriting  experts  who 
gave  it  as  their  opinion  that  the  signatures 
were  genuine,  and  counsel  in  their  arguments 
have  not  called  our  attention  to  any  state- 
ment made  by  them  which  can  be  examined 
and  found  untrue. 

That  the  opinions  of  handwriting  experts 
in  some  cases  are  of  great  assistance  cannot 
be  questioned.  Their  experience  and  studies 
have  so  qualified  them  that,  from  a  compar- 
ison of  the  disputed  writings  with  admitted 
standards  they  can  detect  peculiarities  in  the 
writings  that  might  escape  the  observation 
of  one  with  less  experience,  and  their  opin- 
ions, based  upon  an  examination,  are  some- 
times entitled  to  great  weight;  but  the  fact 
that  they  are  qualified  to  testify  aa  experts 
only  qualifies  them  to  give  an  opinion  of  the 
genuineness  of  the  handwriting,  and  unless 
they  can  state  reasons  for  their  opinions  that 
may  be  considered  by  the  jury,  their  opin- 
ions are  entitled  to  but  little  weight,  and 
if  they  state  to  the  jury  as  reasons  for  their 
opinion  that  certain  facts  exist  which  do  not 
exist,  peculiarities  of  the  handwriting  that 
an  examination  shows  to  be  untrue,  their 
opinion  is  entitled  to  but  little,  if  any,  weight. 
The  jury  are  the  judges  of  the  facts  and  any 
opinion  given  by  an  expert  is  to  be  weighed 
by  them,  and  if  an  examination  of  the  writ- 
ings shows  that  the  reasons  given  by  the 
expert  for  his  opinion  are  not  justified,  in 
weighing  his  opinion  e  reasons  which  he 
gives  for  it  should  be  considered,  [385]  for 
"the  value  of  an  opinion  may  be  much  in- 
creased or  diminished  in  the  estimation  of 
the  jury,  by  the  reasons  given  for  it."  Heald 
V.  Thing,  45  Me.  397.  And,  as  stated  in 
Forgeries  and  False  Entries,  Hingston,  page 


80,  "If  the  expert  has  a  good  case  he 
need  ask  no  favors;  be  can  demonstrate  the 
strength  and  prove  the  reasonableness  of  hia 
deduction  in  the  face  of  the  opposing  opinion 
of  one  or  a  dozen/'  but  in  this  case  the  wit- 
ness for  the  defense  has  not  demonstrated  the 
strength  or  proved  the  reasonableness  of  his 
deduction,  for  a  careful  reading  of  his  testi- 
mony and  comparison  of  the  disputed  signa- 
tures, with  the  admitted' handwriting  of  Geo. 
E.  Trask  shows  that  the  differences  and  pecu- 
liarities he  points  out  also  exist  in  the  ad- 
mitted signatures;  that  the  standards  differ 
from  each  other  the  same  as  the  disputed 
signatures  differ  in  some  respects  from  sonic 
of  the  standards;  that  the  differ entes  are  only 
such  as  can  be  discovered  in  the  different 
writing  of  most  people,  and  convinces  us  that 
his  opinion  is  not  entitled  to  credence,  that 
overcomes  the  proof  furnished  by  the  writ- 
ings themselves;  the  opinion  of  the  two  ex- 
perts called  by  the  plaintiff,  and  the  testi- 
mony of  the  two  subscribing  witnesses.  That 
his  opinion,  with  the  reasons  given  for  it,  is 
not  that  clear  and  convincing  proof  required 
by  law  to  establish  a  defense  that  necessarily 
proves  two  forgeries,  participated  in  by  the 
two  subseribing  witnesses,  and  the  crime  of 
perjury  by  the  subscribing  witnesses. 

Consideration.  The  plaintiff  having  intro- 
duced the  notes  signed  by  Geo.  £.  Trask  con- 
taining the  words,  "value  received,"  until 
other  evidence  was  introduced,  could  relv 
upon  the  presumption  of  law  as  proof  of  con- 
sideration, for  the  words  "value  received" 
are  equivalent  to  proving  an  admission  by 
Geo.  E.  Trask  in  his  lifetime  that  there  was 
an  original  consideration  for  the  notes.  It 
is  prima  facie  evidence  of  a  consideration, 
sufiicient,  if  not  rebutted,  to  maintain  the 
plaintiff's  case  upon  this  branch,  and  if  the 
defendant  would  avoid  the  effect  of  such 
prima  facie  case  he  must  produce  evidence 
of  equal  or  greater  weight  to  balance  or  over- 
come it.  Small  V.  Clewley,  62  Me.  356,  16 
Am.  Rep.  410;  Powers  v.  Russell,  13  Pick. 
(Mass.)  76.  To  overcome  the  presumption 
of  consideration,  the  defendant  offered  testi- 
mony that,  when  the  plaintiff  was  asked 
about  the  notes,  she  said  it  was  profit  on  the 
Breman  lot;  at  another  time  she  said  it  was 
her  part  of  the  profits  of  the  Breman  lumber 
operation  and  from  logs  they  bought;  and 
that  the  Breman  operations  were  not  finished 
when  the  notes  were  given.  That,  at  another 
time,  she  stated  that  they  represented  [386] 
profits  in  the  lumber  business  for  about  four 
years,  at  which  time  she  claimed  to  have  had 
an  interest  in  the  business  for  the  four  years. 
The  plaintiff  testified  that  she  stated  at  those 
interviews  that  she  and  Geo.  E.  Trask  settled 
her  claim  by  the  notes  in  suit.  The  state- 
ments by  the  plaintiff  of  the  consideration 
are  not  inconsistent  with  her  claim.    Tliey  do 
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not  appear  to  have  been  full  statements,  and 
the  witness  evidently  testified  to  but  a  part 
■of  the  conversation.  No  evidence  was  offered 
of  any  payment,  but  the  notes,  for  the  serv- 
ices that  it  is  not  denied  she  performed. 
There  is  no  evidence  of  any  agreement  be- 
tween the  plaintiff  and  Geo.  E.  Trask  for 
her  to  share  in  the  profits,  except  as  it  may 
be  gathered  from  her  statements  and  the 
giving  of  the  notes,  but  if  she  was  not  to 
ahare  in  the  profits,  she  was  entitled  to  what 
her  services  were  reasonably  worth,  and  by 
the  notes  it  appears  they  agreed  she  was 
entitled  to  the  amount  stated  in  the  notes 
and  no  legal  inference  can  be  properly  drawn 
from  the  parts  of  her  statements  as  testified 
to  by  the  witness  strong  enough  to  overcome 
the  prima  facie  case  made  by  the  admission 
in  the  notes  of  a  consideration.  Further,  the 
jury  having  found  that  the  signatures  of 
Geo.  £.  Trask  to  the  notes  were  not  his 
genuine  signatures,  necessarily  had  to  find 
that  there  was  no  consideration  for  the  notes ; 
that  is,  the  jury  having  foimd  the  signatures 
to  be  forgeries,  would  base  their  finding  of 
no  consideration  upon  that  finding,  and  a» 
the  first  finding  was  wrong  the  second  find- 
ing, based  upon  the  first,  of  no  consideration, 
was  unauthorized. 

Alteration.  The  defendant  claims  that 
the  words  ''Trask  Bros."  upon  both  notes 
were  written  more  than  one  year  after  the 
signature  of  Geo.  E.  Trask,  and  if  true,  it 
would  be  a  material  alteration  that  would 
defeat  a  recovery  upon  the  notes.  This  claim 
is  supported  only  by  the  opinion  of  the  hand- 
writing expert  who  testified  that  the  signa- 
tures of  Geo.  E.  Trask  were  not  genuine. 

The  same  examination  and  comparison  of 
the  writings  and  of  the  testimony  of  this 
expert,  upon  this  branch  of  the  case  that 
we  gave  to  his  testimony  upon  the  genuine- 
ness of  the  signature  of  Geo.  £.  Trask,  leads 
us  to  the  same  conclusion,  that  his  opinion 
is  not  that  clear  and  convincing  proof  re- 
quired by  law  to  establish  a  defense  that 
in  effect  fastens  upon  the  plaintiff  and  the 
subscribing  witnesses  the  commission  of  a 
felonious   crime. 

Changed  Date.  The  note  dated  April  4, 
1908,  shows  that  where  the  figure  "8"  now  is 
something  has  been  erased  and  the  figure  "8" 
[387]  made  over  it,  and  the  plaintiff  claims 
that  was  a  material  alteration,  and  that  the 
burden  is  upon  the  plaintiff  to  show  what  the 
alteration  was,  and,  if  material,  to  show 
that  it  was  not  made  after  the  note  was 
delivered,  or  made  witliout  the  consent  of 
the  maker.  The  rule  is  stated  in  Simpson  v. 
Davis,  119  Mass.  269,  20  Am.  Rep.  324.  "Proof 
or  admission  of  the  signature  of  a  party 
to  an  instrument  is  prima  facie  evidence  that 
the  instrument  written  over  it  is  the  act 
of  the  party;  and  this  prima  facie  evidence 


will  stand  as  binding  proof,  imless  the  de- 
fendant can  rebut  it  by  showing,  from  the 
appearance  of  the  instrument  itself,  or  other- 
wise, that  it  has  been  altered."  Quoted  with 
approval  in  Belfast  Nat.  Bank  v.  Harriman, 
68  Me.  523.  "Where  the  plaintiff  declares 
upon  a  note  and  offers  it  in  evidence  against 
the  maker,  there  is  a  burden  upon  him  to 
satisfy  the  jury  that  an  apparent  alteration 
of  the  note  was  made  before  delivery.  This 
arises  from  the  general  burden  of  proof, 
which  the  plaintiff  has  to. sustain,  to  show 
that  the  note  declared  upon  is  the  genuine, 
valid  promise  of  the  defendant,  therefore,  if 
there  is  evidence  each  way,  upon  a  question 
of  alteration,  the  preponderance  must  be  in 
favor  of  the  plaintiff.  .  .  .  But  the  paper 
itself,  unaided  by  other  evidence  may  satisfy 
the  jury,  or  it  may  not.  All  depends  upon 
circumstances.  Alterations  are  rarely  alike. 
The  alteration  may  be  immaterial  or  com- 
paratively so,  or  beneficial  to  the  maker,  or 
made  with  the  same  pen  and  ink  as  the  body 
of  the  instrument.  On  the  other  hand,  the 
alteration  may  present  indications  of  fraud 
and  forgery.  Whether  or  not  is  a  question 
of  fact  and  not  of  law.  .  .  .  It  is  said 
that  alterations  prima  facie  indicate  fraud. 
It  is  sure  it  does  not  in  all  cases.  What 
alterations  or  degree  or  kind  of  alterations 
may  exist  without  being  suspicious  enough 
to  demand  explanation  is  for  the  jury  to  set- 
tle. Dodge  V.  Haskell,  69  Me.  429.  There 
is  no  presumption  of  law  either  way.  Crab- 
tree  V.  Clark,  20  Me.  337. 

It  is  common  knowledge  that  wrong  dates 
of  instruments  are  frequently  written,  erased 
and  new  dates  added  before  the  instrument 
is  completed,  and  there  is  nothing  about  this 
erasure  to  indicate  anything  to  the  contrary. 

Gooch  V.  Bryant,  13  Me.  386,  was  an  action 
upon  a  promissory  note  and  the  defense  was 
a  material  alteration,  and  the  court  instruct- 
ed the  jury,  "that  a  material  alteration  of 
a  note  by  the  party  holding  it  after  it  was 
made  and  delivered  would  be  a  good  defense; 
that  such  alteration  would  be  fraud,  but  as 
fraud  was  not  to  [388]  be  presumed  but 
must  be  proved,  it  was  for  the  jury  to  de* 
termine  from  their  evidence  whether  such 
alteration  was  made  at  the  time  of  the  de- 
livery of  tJie  note,  or  afterwards,  and  that 
the  alteration  would  not  vitiate  the  note, 
unless  they  were  satisfied  from  the  evidence 
that  it  was  made  after  the  signing  and  de- 
livery." The  verdict  was  for  the  plaintiff, 
and  the  court  said  in  the  opinion:  "Th^^re 
was  no  other  evidence  of  the  alteration  of 
the  note,  than  what  arose  from  inspection, 
from  which  it  appeared,  that  one  of  t!ie 
figures  in  the  date  had  been  altered.  Of 
the  fact  there  could  be  no  doubt;  but  the 
more  important  inquiry  was,  when  it  was 
done.     If  altered  after  the  signing  and  de- 
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livery,  it  would  vitiate  the  note;  if  before, 
it  would  not.  As  to  the  time,  no  evidence 
waa  offered  by  either  party.  The  alteration 
was  not  in  itself  proof  that  it  was  done  after 
the  signature;  it  might  have  been  done  be- 
fore. If  the  alteration  was  prima  facie  evi« 
dence  that  it  was  done  after,  it  must  be  upon 
the  ground  that  such  is  the  presumption  of 
laws.  But  we  do  not  so  understand  it.  It 
would  be  a  harsh  construction;  exposing  the 
holder  of  a  note,  the  date  of  which  had  been 
so  altered  as  to  accelerate  payment,  or  to 
increase  the  amount  of  interest,  to  a  convic- 
tion of  forgery,  unless  he  could  prove  that 
it  was  done  before  the  signature.  It  would 
be  to  establish  guilt  by  a  rule  of  law,  when 
there  would  be  at  least  an  equal  probability 
of  innocence."  And  it  was  held  that  the 
instruction  was  proper. 

The    defendant    offered   as   evidence    upon 
this  branch  of  the  case  the  opinion  of  the 
same    handwriting   expert,    that    the    figure 
"8"  was  placed  on  the  note  after  the  figiire 
"9"  had  been  erased  and  some  years  after  the 
other    figures,    and    the   defendant    contends 
that  that  opinion,  together  with  the  appear- 
ance of  the  note,  should  authorize  the  jury  to 
find  a  material  alteration  in  the  note  after 
its  delivery.     If  there  was  no  other  evidence 
in  the  case,  we  doubt  if  the  jury  would  have 
been  authorized  to  find  an  alteration  by  eras- 
ing one  figure  and  putting  over  it  the  figure 
**8"   after  the  note  was   signed  by  Geo.  E. 
Trask.    Suspicion  is  not  proof,  and  the  opin- 
ion of  the  expert  upon  this  branch  of  the 
case,  as  upon  the  others,  does  not  seem  to 
be    entitled  to  sufficient  weight  to  establish 
forgery,   and   as   opposed  to  the  opinion  of 
the  expert  there  is  the  positive  testimony  of 
the  subscribing  witness  that  he  signed  it  as 
a  subscribing  witness  the  day  of  its  date,  at 
the  request  of  Geo.  E.  Trask,  who  signed  it 
in  his  presence,  and  the  argument  of  counsel 
attacking   the  testimony  of  the  subscribing 
witness  is  that  he  is  mistaken  a  month  at 
least    in    the    time    when    he    witnessed    it; 
[389]  but  it  is  immaterial  if  he  did  not  wit- 
ness it  upon  the  date  it  bears;   if  Geo.  E. 
Trask  signed  it  the  day  he  witnessed  it,  it 
was  Geo.  E.  Trask's  note,  and  that  testimony 
is   unimpeached  and  unquestioned,  except  by 
the  opinion,  of  doubtful  value,  of  the  expert 
who,  it  appears  to  the  court,  was  wrong  in 
his  other  conclusions,  and  that  opinion  was 
not   sufficient,  in   view   of  the  law   and   the 
testimony  of  the  subscribing  witness,  to  au- 
thorize  the   finding  that  the  note  was  ma- 
terially changed  after  its  delivery.    As  there 
w^as  not  evidence  that  authorized  either  of 
the  special  findings  of  the  jury,  necessarily 
there  was  not  evidence  that  authorized  the 
general  verdict  for  the  defendant,  and  it  is 
unnecessary  to  consider  the  evidence  filed  in 
support  of  the  motion  for  a  new  trial  upon 
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the  ground  of  newly  discovered  evidence,  as 
the  entry  upon  the  general  motion  must  be. 
Motion  sustained.    New  trial  granted. 


NOTE. 

In  the  reported  case  the  court  holds  that 
where  the  defense  of  forgery  is  interposed 
to  an  action  on  a  promissory  note  the  plain- 
tiff is  obliged  to  prove  the  genuineness  of  the 
signatures  by  the  preponderance  of  the  evi- 
dence. For  a  complete  discussion  of  the 
necessity  of  proving,  in  an  action  on  a  prom- 
issory note,  the  signatures  of  the  maker  and 
the  indorser,  see  the  note  to  Marks  v.  Mun- 
son,  reported  ante,  this  volume,  at  page  766. 
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West  Virginia  Supreme  Court  of  Appeals — 
January  19,  1915. 

75  TF.  Ya,  494;  84  8.  E.  235. 


Corpormtiona  —  Power  of  President  — 
GivinS  Note  for  Borrowed  Money. 

A  president  has  no  inherent  power  to  ne- 
gotiate loans  and  issue  notes  therefor  in  the 
name  of  the  corporate  entity  of  which  he  is 
such  officer.  And,  unless  it  ratifies  such 
action  on  his  part,  or  for  an  unreasonable 
length  of  time  after  knowledge  thereof  ac- 
quiesces therein,  the  notes  so  executed  are 
not  enforceable  as  liabilities  against  the  cor- 
poration. 

[See  Ann.  Cas.  1917A  360.] 

Same. 

Such  ratification  or  acquiescence  results 
from  an  appropriation  of  the  proceeds,  so 
derived,  to  the  beneficial  use  of  the  corpora- 
tion, or  its  failure  for  an  unreasonable  length 
of  time,  after  knowledge  of  the  unauthorized 
act,  to  restore  the  proceeds  thereof  to  the 
source  from  which  they  were  derived,  or 
from  a  course  of  dealing  on  its  behalf,  with- 
out objection,  so  obvious  and  often  repeated 
as  reasonably  to  induce  belief  in  corporate 
authorization  for  such  purpose. 

Insurance  — -  Insolvenoy  of  Company  — 
Preminms  as  Trust  Fnnd. 

Premiums  on  policies  of  insurance,  collect- 
ed by  the  receiver  of  an  insolvent  soliciting 
agent,  constitute  a  trust  fund  for  the  use 
and  benefit  of  the  insurers  as  cestuis  que 
trustent,  to  the  exclusion  of  general  creditors, 
except  as  to  the  surplus  remaining  after  pay- 
ment of  claims  primarily  chargeable  against 
it. 
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Sqnity  —  Findings  by  Master  •—  Neces- 
sity of  Exception. 

Objections  to  a  decree,  based  upon  a  mas- 
ter's findings  not  excepted  to  before  con- 
Urmation,  and  not  apparently  erroneous,  are 
ineffectual  as  grounds  for  reversal  in  an 
appellate  court. 

Bills  and  Notek  •—  Actions  —  Proving 
Signature  of  Maker. 

The  common- law  rule  requiring  proof  of 
the  signature  of  the  maker  to  recover  on  a 
note  is  in  force  in  West  Virginia  except  as 
it  is  affected  by  the  statute  (Code  c.  125,  §  40 
[§  4794])  dispensing  with  such  proof  in  case 
a  specific  averment  of  execution  is  not  ex- 
pressly denied. 

[Bee  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Mercer  county. 

Action  by  C  L.  Williams,  receiver,  etc., 
plaintiff,  against  S.  M.  Smith  Insurance 
Agency  et  al.,  defendants.  From  judgment 
rendered,  plaintiff  and  First  National  Bank 
of  Sutton  separately  appeal.  The  facts  are 
stated  in  the  opinion.    Modified. 

Sanders  d  Crockett  for  appellant  W^illiams. 
Hall  Bros.,  D.  C.  T,  Davis,  Jr,,  Staige  Davis 
and  Connor  Hall  for  appellant  Bank. 
A.  W.  Reynolds  for  appellees. 

[495]  Lynch,  J. — As  receiver  of  the  Fi- 
delity Banking  &  Trust  Company,  an  insol- 
vent state  banking  corporation,  C.  L.  Wil- 
liams instituted  [496]  this  suit  in  the  circuit 
court  of  Mercer  county,  alleging  in  the  bill 
the  insolvency  of  the  sole  defendant,  the  S. 
M.  Smith  Insurance  Agency,  another  corpora- 
tion, an  indebtedness  due  from  it  to  the  Bank- 
ing &  Trust  Company,  and  praying  the  ap- 
pointment of  a  receiver  of  the  assets  of  the 
ii>mith  Agency.  Though  the  record  does  not 
disclose  any  order  appointing  a  receiver  pur- 
suant to  the  prayer  of  the  bill,  the  orders 
entered  show  that  C.  A.  Bradshaw  acted  in 
that  capacity  and  as  such  collected  the  fund 
in  controversy  in  this  suit,  amounting  to 
$8,665.03  less  expenses  and  attorney  fees  for 
services  rendered,  as  to  which  no  objection 
is  raised. 

Subsequently,  the  several  fire  insurance 
companies  for  whom  as  agent  the  Smith 
Agency  was  authorized  to  solicit  insurance, 
countersign  policies,  collect  and  remit  premi- 
ums, less  commissions  allowed  to  it,  and  the 
American  Surety  Company  of  New  York,  for 
which  the  Smith  Agency  was  also  agent,  be- 
came parties  defendant  by  petition,  and 
claimed  the  entire  fund  collected  by  Brad- 
shaw, so  far  as  necessary  to  the  payment 
of  their  claims,  to  tlie  exclusion  of  all  other 
creditors  of  the  Smith  Agency,  excepting  the 
American  Surety  Company,  which,  by  virtue 
of  premiums  due  on  surety  bonds  procured 
through  the  Smith  Agency  and  collected  by 


Bradshaw,  made  a  like  claim  on  its  behalf. 
These  claims  the  lower  court  by  its  decree 
sustained;  and  Williams  and  the  First  Na- 
tional Bank  of  Sutton  have  appealed. 

In  their  several  petitions,  the  insurance 
companies  alleged  that  in  September  prior 
to  the  appointment  of  Bradshaw  as  receiver 
on  October  3,  1911,  they  revoked  the  au- 
thority of  the  S.  M.  Smith  Insurance  Agency 
to  represent  or  act  for  them  in  any  capacity. 
They  do  not,  however,  fix  any  definite  date 
therefore,  further  than  to  aver  a  -evocation 
late  in  September.  Thereafter,  the  Smith 
Agency  had  no  authority  to  represent  or 
act,  nor  did  it  undertake  to  represent  or  act, 
for  and  on  behalf  of  any  of  these  companies 
in  any  respect  or  for  any  purpose.  It  made 
no  effort  to  collect,  and  did  not  collect,  any 
premiums  then  due  and  unpaid  on  policies  or 
surety  bonds  theretofore  issued  by  any  one 
or  more  of  them  pursuant  to  its  negotiations 
as  their  former  soliciting  agent. 

The  money  due  and  unpaid  on  policies  and 
bonds  so  issued  prior  to  that  date  was  not 
due  and  payable  to  the  Smith  [497]  Agency, 
as  and  for  its  own  use  for  payment  to  its 
general  creditors  or  otherwise.  Neither  be- 
fore, at  or  subsequent  to  that  date  had  it  any 
proprietary  right  or  interest  in  such  premi- 
ums, except  to  the  extent  of  commissions  for 
collections  pursuant  to  the  terms  of  the 
agency  contract.  Prior  to  such  revocation 
or  the  appointment  of  Bradshaw,  it  was  em- 
powered to  solicit  insurance,  countersign  poli- 
cies, solicit  and  countersign  bonds,  collect 
and  remit  premiums  less  commissions.  Other 
authority  it  had  none  from  its  principals.  At 
no  time  did  the  collections  belong  to  it. 

The  collections  made  by  Bradshaw,  so  far 
as  they  arose  from  premiums  due  on  policies 
and  bonds,  were  and  remained  the  money  of 
the  principals,  not  of  the  agency.  It  could 
not  lawfully  appropriate  them  to  its  personal 
use  or  benefit.  They  constituted  a  trust  fund, 
for  the  exclusive  use  and  benefit  of  the  com- 
panies, the  cestuis  que  trusient,  previously 
represented  by  the  agent.  They  were  so 
treated,  and  we  think  properly,  by  tlie  decree 
appealed  from.  In  re  Brown,  189  Fed.  432; 
Central  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  infra;  1  Clark  &,  Skyles  on  Agency 
§§  421,  429;  Baker  v.  New  York  Nat.  Exch, 
Bank,  100  N.  Y.  31,  2  N.  E.  452,  53  Am. 
Rep.  150.  And,  obviously,  the  fund  now  in 
controversy  did  not  go  into  the  hands  or 
under  the  control  of  the  Smith  Agency.  That 
fund,  for  the  most  part,  arose  from  collec- 
tions made  by  Bradshaw  from  premiums  due 
and  unpaid  on  October  3,  1911,  the  date  of 
his  appointment.  That  fact  clearly  appears; 
it  is  virtually  conceded.  Bradshaw  held  the 
fund  subject  to  distribution  and  apportion- 
ment as  the  court  should  direct.  His  author- 
ity was  BO  circumscribed. 


WILLIAMS  V.  S.  M. 

75  W. 

Nor  was  there  any  commingling  of  the 
moneys  derived  from  that  source  with  moneys 
due  the  Smith  Agency  in  its  own  right,  ex- 
cept commissions  allowed  and  deducted,  and 
except  the  proceeds  of  a  few  items  of  tangible 
personal  property  readily  separable  from 
premiums  collected.  These  funds  the  receiver 
has  kept  in  an  account,  readily  severable, 
showing  the  aggregate  of  the  collections  made 
by  him  and  the  premiums  collected  on  poli- 
cies and  bonds  issued  by  the  various  compan- 
ies served  by  the  Smith  Agency.  Besides,  it 
is  not  an  imperative  requirement  that  such 
funds  be  kept  wholly  distinct  from  other 
funds  of  the  agent,  or,  as  suggested  in  argu- 
ment, that  the  beneficiaries  must  clearly 
identify  the  fund  claimed  by  [498]  them.  It 
is  sufficient  if  the  fund  can  be  separated  for 
the  purpose  of  an  accounting;  or,  "subject  to 
some  limitations,  the  principal  may  follow 
the  fund  into  the  hands  of  third  persons." 
1  Clark  &  Skyles  on  Agency  §  421.  And,  as 
especially  pertinent  to  the  facts  here  in- 
volved, these  authors,  at  §  429,  say:  "In 
case  the  agent  becomes  bankrupt,  neither  the 
property  nor  its  proceeds  would  pass  to  the 
assignee  in  bankruptcy  for  general  adminis- 
tration, but  would  be  subject  to  the  para- 
mount claim  of  the  principal.  As  such  trust 
fund  or  property  never  belongs  to  the  agent, 
his  creditors  would  not  be  injured  if  they 
are  turned  over  to  his  principal."  Chester- 
field Mfg.  Co.  V.  Dehon,  6  Pick.  (Mass.)  7, 
16  Am.  Dec.  367;  Story  on  Agency  §  229; 
Baker  v.  New  York  Nat.  Exch.  Bank,  supra; 
Clark  V.  Merchants  Bank,  1  Sandf.  (N.  Y.) 
498;  Empire  State  Surety  Co.  v.  Carroll 
County,  194  Fed.  593,  114  C.  C.  A.  435.  And 
there  is  authority  holding  that  where  an 
agent  or  fiduciary  mixes  trust  funds  with 
his  own  moneys  "the  whole  will  be  treated 
as  trust  property,  except  so  far  as  he  may  be 
able  to  distinguish  what  is  his.  This  doctrine 
applies  in  every  case  of  a  trust  relation,  and 
as  well  to  moneys  deposited  in  bank  and  to 
the  debt  thereby  created  as  to  every  other 
description  of  property."  Central  Nat.  Bank 
V.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  S. 
54,  26  U.  S.  (L.  ed.)  693;  Empire  State 
Surety  Co.  v.  Carroll  County,  supra.  So  in 
Koca  V.  Byrne,  145  N.  Y.  182,  39  N.  E.  812, 
45  Am.  St.  Rep.  599,  it  is  held  that  if  an 
agent  receives  of  his  principal  bills  to  be 
collected  and  thereafter  used  to  satisfy  such 
obligations  as  the  principal  may  incur,  and 
which  when  collected  the  agent  deposits  in 
bank  to  his  own  credit,  the  equitable  title  to 
the  moneys  so  deposited  is  in  the  principal, 
and  on  the  agent's  insolvency  the  principal 
may  recover  tliem  in  preference  to  the  other 
creditors  of  the  agent. 

Since,  as  observed,  the  premiums  collected 
by  Bradshaw  were  not  the  money  or  property 
of  the  Smith  Agency,  they  ought  not  to  be 
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diverted  from  the  rightful  owners  and  applied 
to  the  payment  of  the  creditors  of  the  Agency. 
The  rights  of  such  creditors  are  inferior  to 
those  of  the  legal  claimants.  Tlie  general 
creditors  of  the  Smith  Agency  may  charge 
any  property  or  funds  owned  by  their  debtor 
or  to  which  he  may  have  a  valid  legal  claim; 
but  they  cannot  divert  a  trust  fund,  in  which 
it  has  no  proprietary  right  or  interest,  from 
its  proper  channels.  As  to  the  greater  part 
of  the  fund  in  controversy,  their  rights  are 
wholly  subordinate  [499]  to  the  claims  of 
the  insurance  companies  and  the  surety  com- 
pany; and  the  circuit  court  properly  so  held, 
and  directed  a  preferential  application  of 
the  funds,  so  far  as  necessary  fully  to  pay 
the  balances  due  these  companies,  the  real 
beneficiaries. 

For  appellant  Williams  it  is  also  argued 
that  the  decree  is  erroneous,  because  of  ex- 
cessive amounts  allowed  in  favor  of  the  vari- 
ous beneficial  claimants  of  the  funds  involved: 
But  the  amounts  decreed  to  them  were  fixed 
by  the  report  of  the  commissioner  to  whom 
the  cause  was  referred,  to  which  the  appel- 
lant did  not  except.  It  is  a  general  rule  of 
procedure,  observed  in  this  state,  that  ob- 
jections to  a  decree  based  upon  a  master's 
findings,  to  which  no  exceptions  were  taken 
in  the  lower  court,  cannot  be  made  in  the 
appellate  court  for  the  first  time,  unless  the 
report  is  erroneous  upon  its  face.  State  v. 
King,  47  W.  Va.  437,  35  S.  E.  30;  Lynch  v. 
Henry,  26  W.  Va.  422,;  Poling  v.  Huffman, 
48  W.  Va.  639,  37  S.  E.  526. 

Nor  is  it  necessary  to  enter  into  a  general 
discussion  upon  the  merits  of  the  contention 
urged  by  appellant  Williams  as  to  the  method 
of  conducting  the  business  of  the  Smith  Agen- 
cy in  the  collection  and  remission  6f  premi- 
ums due  the  several  companies  represented 
by  it.  As  we  view  it,  there  is  nothing  in  the 
record  to  show  the  relation  of  debtor  and 
creditor  between  them.  The  mere  facts  of 
delay  in  collecting  and  remitting  premiums 
on  policies  does  not  establish  that  relation, 
nor  does  the  payment  by  the  Smith  Agency 
out  of  a  general  account  collections  on  be- 
half of  its  principals  have  that  effect.  Tlie 
proof  tends  to  show  the  agency  pursued  the 
custom  usually  obtaining  among  insurance 
companies  and  their  agents.  The  only  ques- 
tion, then,  properly  arising  in  the  case,  is 
whether  the  money  claimed  constitutes  a  trust 
fund  payable  to  the  cestui  que  trustent  in 
satisfaction  of  their  claims,  notwithstanding 
the  defective  system  adopted  by  the  Smith 
Agency  for  collections  and  remittances.  Tlie 
paramount  inquiry  is,  to  whom  does  the  fund 
belong,  the  beneficiaries  or  to  the  Smith 
Agency?  So  far  as  derived  from  premiums 
on  policies  or  bonds  issued  by  the  several 
companies  at  the  solicitation  of  the  Smith 
Agency,  it  belongs  to  the  principals,  not  to 
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the  agent.  And,  bo  far  as  can  be  fairly 
ascertained  from  the  somewhat  obscure  char- 
acter of  the  record,  it  seems  [500]  reasonably 
clear  the  fund  in  dispute  was,  for  the  most 
part,  derived  from  that  source.  The  deposi- 
tion of  Bradshaw  and  his  reports  and  the 
report  of  the  commissioner  so  show.  There 
is,  therefore,  no  difficulty  in  correctly  ascer- 
taining the  sources  from  which  the  fund  was 
derived. 

Each  of  the  appellants  urge  reversal  on  the 
further  ground  that  the  decree  virtually  held 
invalid  notes  made  or  negotiated  by  the  S. 
M.  Smith  Agency,  because  executed  or  negoti- 
ated by  its  president  in  its  corporate  name 
without  authority  therefor  by  the  corpora- 
tion. No  pleading  challenged  these  obliga- 
tions, or  the  manner  of  their  execution.  They 
were  produced  by  the  payee  banks  before  the 
commissioner,  and  he  allowed  them  as  charges 
against  the  funds  in  the  hands  of  Bradshaw. 
On  exceptions  by  the  insurance  and  surety 
companies,  the  notes  were  disallowed  and 
virtually  held  to  be  not  enforceable  or  charge* 
able  against  the  assets  of  the  Smith  Agency 
or  any  part  of  them,  presumably  because  not 
expressly  authorized  by  the  corporation,  or 
ratified  by  it  with  full  knowledge  of  the  ex- 
istence of  the  loans  for  which  the  notes  were 
executed. 

According  to  Wellsburg  First  Nat.  Bank 
V.  Kimberlands,  16  W.  Va.  555;  Cumberland 
Third  Nat.  Bank  v.  Laboringman's  Mercan- 
tile, etc.  Co.  56  W.  Va,  446,  49  S.  E.  544; 
Thompson  v.  Laboringman's  Mercantile,  etc. 
Co.  60  W.  Va.  42,  63  S.  E.  908,  6  L.R.A. 
(N.S.)  311,  and  Varney  v.  Hutchinson  Lum- 
ber, etc.  Co.  70  W.  Va.  169,  73  S.  E.  321,  the 
president  of  a  corporation  has  no  inherent 
power  to  negotiate  loans  or  enter  into  con- 
tracts binding  the  corporation.  As  to  it 
his  acts  in  these  particulars  are  not  binding, 
unless  authorized  by  some-  resolution,  or 
ratified  expressly  by  the  corporate  entity 
represented  by  him,  or  by  a  course  of  dealing 
or  conduct  on  his  part  with  its  knowledge 
or  consent,  or  by  its  taking  the  benefits  of 
such  contracts,  or  inducing  the  belief  on  the 
part  of  those  so  dealing  with  it  through  the 
intervention  of  its  officer  that  it  had  empow- 
ered him  to  act  for  and  in  its  behalf.  But, 
except  what  appears  solely  from  the  face  of 
the  several  notes,  there  is  nothing  in  the 
record  tending  to  show  either  express  au- 
thority, or  any  one  or  more  of  the  several 
circumstances  from  which  to  raise  a  presump- 
tion of  the  grant  of  authority  or  that  the 
corporation  acquiesced  in  the  acts  of  the 
president  by  taking  and  appropriating  to  its 
own  use  the  benefits  of  the  loans  with  full 
knowledge  of  his  action,  or  that  it  failed  for 
an  unreasonable  [501]  length  of  time  .after 
«uch  knowledge  to  restore,  the  proceeds  of 
the   loans   to  the   sources   from   which   they 


came.  From  this  knowledge,  and  from  any 
one  or  more  of  such  circumstances,  would 
arise  by  implication  a  ratification  of  the 
acts  of  the  officer,  whereby  the  corporation 
would  become  as  effectually  bound  for  pay- 
ment of  the  debts  as  if  expressly  authorized 
by  it  at  or  before  the  inception  of  the  nego- 
tiations for  the  loans  and  the  execution  of 
the  notes  therefor.  2  Thomp.  Corp.  (2d  ed.) 
§§  2019,  2020.  Such  ratification  would  neces- 
sarily be  inferred  from  a  deposit  of  the  pro- 
ceeds of  the  notes  in  bank  to  the  credit  of 
the  Smith  Agency  and  its  application  of 
them  to  the  payment  of  its  obligations  or  to 
defraying  the  expenses  incident  to  the  busi- 
ness authorized  by  ita  charter.  The  mere 
fact,  however,  that  the  president  negotiated 
the  loans  and  executed  the  notes,  without  ex- 
press authority  and  without  a  ratification 
implied  from  circumstances,  will  not  impose 
a  liability  therefor  on  the  corporation.  How 
the  money  was  used,  how  and  to  what  it  was 
applied,  and  for  whose  use  and  benefit  it  was 
appropriated,  are  questions  as  to  which  proof 
ought  to  have  been  taken  to  the  end  that 
justice  might  have  been  done  to  the  corpora- 
tions interested  in  the  final  result  of  this 
litigation. 

Nor  are  we  unmindful  of  the  proof  which 
clearly  shows  that  the  two  certificates  of 
deposit  issued  by  the  First  National  Bank  of 
Sutton  (the  second  being  in  renewal  of  the 
first)  stated  that  the  money  they  represeoted 
was  deposited  in  that  bank  to  the  credit  of 
the  Smith  Agency,  and,  inferentially,  that  it 
was  paid  to  the  assignee  of  the  second  cer- 
tificate containing  the  endorsement  of  the 
Smith  Agency.  Still,  it  does  not  necessarily 
follow  that  the  Smith  Agency  received  the 
benefit  of  the  money  so  paid,  or  that  it  had 
knowledge,  actual  or  constructive,  of  the  de- 
posit or  disposition  of  the  proceeds  of  the 
note  executed  by  the  Agency  through  the 
negotiations  of  its  president. 

Moreover,  there  was  no  legitimate  proof 
of  the  due  execution  and  negotiation  of  the 
notes  by  Smith  as  president.  Their  mere 
production  by  the  banks  before  the  commis- 
sioner was  not  legally  sufficient.  Proof  of 
execution  and  negotiation  was  essential. 
Tlie  conunon-law  rule  requiring  proof  of  the 
signature  of  the  maker  remains  unaltered  by 
§  40,  ch.  125,  [502]  Code.  It  dispenses  with 
such  proof  only  where  the  declaration  or 
other  pleading  alleges  that  "any  person  made, 
endorsed,  assigned  or  accepted  the  writing 
in  controversy,  and  the  fact  averred  is  not 
denied  by  an  affidavit  filed  with  the  plea 
which  puts  it  in  issue."  The  statute  applies 
only  where  there  is  a  pleading,  not  traversed, 
expressly  averring  the  due  execution  of  the 
Instrument  sought  to  be  enforced  against  the 
apparent  maker.  Kelly  v,  Paul,  3  Grat. 
(Va.)    191;.  Shepherd  v.  Fry,  3  Grat.   (Va.) 
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442;  Horner  v.  Amick,  64  W.  Va.  172,  61  S. 
E.  40;  Central  Land  Co.  v.  Calhoun,  16  W. 
Va.  361.  As  to  the  notes  here  involved,  there 
was  no  such  pleading,  as  already  observed; 
and,  as  we  construe  the  section  cited,  proof 
of  the  execution  and  negotiation  of  the  notes 
was  essential  to  their  enforceability. 

As  proof  evidently  was  available  to  show 
either  the  existence  or  non-existence  of  the 
essential  facts  and  circumstances  requisite 
for  the  establishment  of  the  enforceability 
of  the  notes  in  controversy,  and  to  the  end 
that  justice  may  be  promoted — in  view  of 
our  holdings  in  La  Belle  Iron  Works  v.  Quar- 
ter Sav.  Bank,  74  Va.  569,  82  S.  E.  614; 
Cook  V.  Raleigh  Lumber  Co.  74  Va.  503,  82 
S.  E.  327,  and  Wildell  Lumber  Co.  v.  Turk, 
75  W.  Va.  26,  83  S.  E.  83,  we  reverse  the 
decree  appealed  from  in  so  far  as  it  directs 
a  distribution  of  the  residue,  of  the  fund  in 
the  hands  of  receiver  Bradshaw  after  pay- 
ment of  the  preferential  claims  allowed,  in- 
cluding deductions  in  his  favor;  and  in  all 
other  respects  we  affirm  the  decree,  and  re- 
mand the  cause  for  further  proceedings  there- 
in in  conformity  with  the  principles  herein 
announced  and  otherwise  according  to  prin- 
ciples governing  courts  of  equity. 

Reversed  in  part.     Affirmed  in  part.     Re- 
manded. 
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Wisconsin  Supreme  Court— April  13,  1915. 


160  Wis.  554;  152  N.  TV.  172. 


NOTE, 

The  holding  of  the  reported  case  is  that 
the  common -law  rule  requiring  a  plaintiff  to 
prove  the  signature  of  the  maker  of  a  note 
sued  on  has  been  unchanged  in  West  Virginia, 
except  in  so  far  as  it  has  been  modified  by 
the  statute  which  dispenses  with  the  neces- 
sity for  such  proof,  where  the  declaration  or 
other  pleading  avers  that  any  person  signed 
the  paper,  and  such  averment  is  not  denied 
by  an  affidavit  filed  with  the  plea  which  puts 
the  signature  in  issue.    It  is  held  consequent- 
Iv  that  the  failure  of  the  defendant  to  enter 
a  verified  denial  does  not,  under  the  statute, 
dispense  with  the  necessity  for  proof  of  the 
signature   by   the   plaintiff,    if   there   is   no 
pleading  by  the  plaintiff  expressly  averring 
the  due  execution  of  the  note.     For  a  com- 
prehensive discussion  of  the  statutory  changes 
of  this  common-law  rule  in  various  jurisdic- 
tions, see  the  note  to  Marks  v.  Munson,  re- 
ported ante,  this  volume,  at  page  766. 


amd  ]f«teB  —  Forsery  as  Defesise 
-«-  Estoppel  to  Urso. 

Where  one  whose  name  was  indorsed  on  a 
note  promptly  declined  to  pay  it  when  first 
requested  so  to  do,  and  persistently  declined 
to  pay,  but  did  not  lead  the  holder  to  believe 
that  he  would  not  rely  on  any  legitimate  de- 
fense, including  the  defense  of  forgery  of  the 
indorsement,  the  defense  of  forgery  is  avail- 
able to  his  estate  when  the  holder  seeks  to 
enforce  the  note  against  it. 

[See  Ann.  Cas.  1912C  590.] 

Santo. 

One  who  knowingly  pays  notes  to  which 
his  name  is  forged  does  not  thereby  under- 
take to  pay  other  forged  notes,  where  the 
holders  thereof  were  not  deceived  by  the 
prior  payments  because  they  had  no  knowl- 
edge of  the  other  forgeries. 

Evidoaoe  of  Goaviaeaoss  ~  Admissibil* 
ity. 

Where  an  action  against  an  indorser  of  a 
note  is  defended  on  the  ground  that  the  in- 
dorsement was  a  forgery,  evidence  of  pay- 
ments by  the  indorser  of  other  notes  bearing 
his  indorsements  and  found  in  his  possession 
is  admissible  as  an  admission  that  the  in- 
dorsements of  the  other  notes  were  genuine  as 
bearing  on  the  issue  of  the  genuineness  of  the 
indorsement  on  the  note  sued  on. 

Hanaloss    Error   —   Ejcolosloii    of    EtI- 
deneo. 

Error  in  excluding  evidence  which  would 
not  have  affe<^ted  the  verdict  sustained  by 
evidence  is  not  prejudicial. 

Bills  and  Notes  —  Aotioms  —  Noeossity 
of  Provtns  Sisnatiire. 

St.  1913,  §  4193,  providing  that,  in  actions 
on  notes  by  indorsee,  the  possession  of  the 
note  shall  be  presumptive  evidence  that  the 
same  was  indorsed  by  the  persons  to  whom 
it  purports  to  be  indorsed,  permits  the  holder 
of  a  liote  showing  his  possession  thereof  to 
make  a  prima  facie  case  against  indorsers; 
but,  where  the  defense  is  that  the  indorse- 
ments were  forgeries,  the  holder  has  the  bur- 
den of  proving  the  genuineness  of  the  indorse- 
ments by  a  preponderance  of  the  evidence. 

[See  note  at  end  of  this  case.] 

•  Appeal    from    Circuit    Court,    Milwaukee 
county:    Belden,  Judge. 


Ann.  Cas.  1917A. — 52. 


Claim  against  decedent's  estate.  Lawrence 
Murphy,  plaintiff,  and  estate  of  J.  W.  Skin- 
ner, defendant.  Judgment  for  defendant. 
Plaintiff  appeals.     Affibmbd.  , 
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[555]  The  plaintiff,  Lawrence  Murphy, 
filed  in  the  county  court  of  Milwaukee  county 
a  verified  petition  setting  forth  that  on  the 
14th  day  of  March,  1900,  one  Lloyd  Skinner 
made,  executed,  and  delivered  to  plaintiff 
a  promisory  note  for  $5,650  with  interest  at 
eight  per  cent,  due  May  24,  1906,  which  note 
was  signed  by  Lloyd  Skinner,  payable  to  his 
own  order,  and  indorsed  by  Lloyd  Skinner 
and  J.  W.  Skinner.  Plaintiff  asserts  that  he 
received  the  note  from  Lloyd  Skinner  for  a 
valuable  consideration  at  or  about  the  time 
it  was  dated,  and  that  when  it  fell  due  it 
was  presented  for  payment  and  payment  was 
refused  and  the  note  was  duly  protested,  and 
that  no  part  thereof  had  been  paid.  J.  W. 
Skinner  having  died,  the  claim  was  presented 
against  his  estate.  His  widow,  who  was  the 
executrix  of  the  estate,  denied  under  oath 
that  the  indorsement  of  the  name  of  J.  W. 
Skinner  on  the  back  of  the  note  was  in  the 
handwriting  of  the  decedent.  The  claim  was 
disallowed  in  the  county  court  and  an  appeal 
was  taken  to  the  circuit  court,  where  the 
case  was  tried  by  a  jury.  The  court  submit- 
ted but  one  question  to  the  jury,  being  the  fol- 
lowing: "Is  the  signature  *J.  W.  Skinner' 
on  the  back  of  the  promissory  note  sued  on 
in  this  case  in  the  handwriting  of  J.  W. 
Skinner,  now  deceased?"  The  jury  answered 
this  question  "No."  The  plaintiff.  Murphy, 
moved  to  change  the  answer  to  the  question 
from  "No"  to  "Yes,"  and,  in  case  such  motion 
was  denied,  then  for  judgment  notwithstand- 
ing the  verdict,  and,  in  case  both  motions 
were  denied,  for  a  new  trial.  All  of  these 
motions  were  denied,  and  on  motion  of  [556] 
the  attorney  for  the  estate  judgment  was 
entered  dismissing  plaintiff's  complaint. 
From  that  judgment  the  plaintiff  appeals. 

William  E.  Burke,  Lehr,  Kiefer  d  Reitman, 
Lester  C.  Manson  and  Charles  8.  Thompson 
for  appellant. 

Frank  M.  Hoyt  and  Thomas  M,  Kearney 
for  respondent. 

[558]  Barnes,  J. — 1.  The  note  in  suit  fell 
due  May  24,  1906,  and  was  protested  for  non- 
payment on  that  day.  Mr.  Hughes,  the  no- 
tary who  protested  the  note,  testified  that 
he  had  no  recollection  of  Mr.  Skinner's  call- 
ing on  him  in  reference  thereto.  The  plain- 
tiff promptly  placed  the  note  in  the  hands 
of  his  attorney,  Mr.  Kaumheimer,  for  collec- 
tion, and  Kaumheimer  wrote  Skinner  demand- 
ing payment  on  May  28th.  No  written  reply 
was  received,  but  Kaumheimer  was  requested 
by  telephone  to  call  on  Skinner  in  reference 
to  the  matter.  He  did  so  and  was  advised 
by  Skinner  that  he  would  not  pay  the  note. 
Kaumheimer  did  not  pretend  to  remember 
the  conversation,  but  testified  that  his  im- 
pression  was   that   Skinner   said   there  was 


some  question  about  the  signature.  No  suit 
was  brought  on  the  note  by  Kaumheimer. 
In  1907  the  note  was  placed  in  the  hands 
of  Attorney  Donovan  for  collection  and  re- 
mained with  him  for  over  a  year  and  no  suit 
was  brought  by  him.  Later,  one  Pestalozzi 
presented  the  note  to  Skinner  for  payment, 
which  was  refused.  In  May,  1910,  the  note 
was  placed  in  the  hands  of  Attorney  Trottman 
for  collection,  who  demanded  payment,  which 
demand  was  refused.  In  1911  appellarnt 
placed  the  note  in  the  hands  of  Attorney 
Blatchley  with  instructions  to  sue,  but  no 
suit  was  brought  and  the  note  was  returned 
to  the  plaintiff.  Nothing  further  was  done 
until  after  Mr.  Skinner's  death,  which  oc- 
curred a  few  weeks  before  the  statute  of 
limitations  would  have  run  on  the  note.  It 
waa  then  filed  as  a  claim  against  Skinner's 
estate  by  Attorney  Wegner. 

The  appellant  argues  that  it  was  the  duty 
of  Skinner  to  promptly  advise  the  bank  which 
held  the  note  for  collection  [559]  at  maturity 
that  his  signature  thereon  was  forged,  and 
that  it  was  also  his  duty  to  unequivocally 
so  advise  Kaumheimer  and  the  other  parties 
who  presented  the  note  for  payment.  Ap- 
pellant also  argues  that  the  conduct  of  the 
deceased  furnished  evidence  of  ratification  of 
the  signature  if  it  was  forged,  and  of  estoppel 
to  deny  the  genuineness  of  the  signature,  and 
also  of  waiver  of  the  defense  of  forgery,  and 
that  it  was  error  not  to  submit  appropriate 
questions  to  the  jury  covering  those  issues. 
The  plaintiff  requested  the  court  to  submit  a 
question  covering  the  matter  of  ratification. 

It  appears  without  dispute  that  Mr. 
Skinner  promptly  declined  to  pay  the  note 
when  first  requested  so  to  do,  and  that  he 
persistently  and  consistently  declined  to  do  so 
thereafter  until  the  time  of  his  death.  It 
is  difficult  to  see  wherein  the  acts  referred 
to  constituted  evidence  of  ratification  of 
the  signature,  or  wherein  Skinner  waived 
any  right  to  set  up  the  defense  of  forgery 
or  how  he  estopped  himself  from  so  doing. 
A  party  who  refuses  to  pay  a  note  that*  is 
presented  to  him  does  not  thereby  waive  or 
lose  any  legitimate  defense  he  may  have  to 
an  action  brought  on  the  instrument.  It 
would  be  just  as  reasonable  to  claim  here 
that  the  defense  of  payment  or  of  no  con- 
sideration was  lost  to  Skinner  as  it  is  to 
claim  that  the  defense  of  forgery  was  lost. 
Skinner  neither  said  nor  did  anything  to 
lead  the  plaintiff  to  believe  that  he  did  not 
intend  to  rely  on  any  legitimate  defense  he 
might  have.  The  case  is  not  one  where  the 
plaintiff  was  misled  to  his  disadvantage  in- 
to believing  that  some  defense  other  than 
that  finally  interposed  was  relied  on.  It  is 
apparent  that  the  plaintiff  was  not  in  fact 
misled.  Skinner  was  understood  to  be  a 
man   of   means,   amply   responsible   for    the 
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amount  of  the  note.  Plaintiff  knew  that 
the  note  had  not  been  paid,  and,  if  it  rep- 
resented a  good-faith  transaction,  forgery 
was  about  tlie  only  defense  left.  Kaum- 
lieimer  understood  that  the  refusal  to  pay 
arose  over  the  signature,  and  presumably  so 
informed  his  client.  Tliat  plaintiff  under- 
stood where  the  trouble  lay,  is  quite  evi- 
dent from  the  fact  that  when  the  note  was 
given  to  [360]  Trottman  for  collection  there 
was  turned  over  with  it  photographic 
copies  of  the  genuine  signature  of  J.  W. 
Skinner. 

2.  Pursuant  to  notice  served  on  her,  the 
executrix  produced  a  note  for  $500  dated  in 
October,  1005,  and  another  for  a  like  amount 
dated    in    February,    1906.       Both    of    these 
notes  were  signed  by  Lloyd  Skinner  and  in- 
dorsed by  J.   W.   Skinner.     Admittedly  the 
signature   "J.   W.   Skinner'*   on  these  notes 
was  genuine.     She  also  produced  two  small 
notes  executed  by  Lloyd  Skinner  in  1002,  ag- 
gregating $90,  which  bore  the  name  "J.  W. 
Skinner"  on  the  back.     It  is  conceded  that 
if  the   name  of  J.  W.   Skinner  was  a  for- 
gery on  the  note  in  suit  it  was  also  forged 
on  these  notes,  and  that  the  same  party  wrote 
all  three  signatures.     J.  W.  Skinner  waived 
protest  on  these   two  notes,   and   from  the 
fact  that  they  were  found  among  his  effects 
it    is    fair  to   presume   that   he   paid   them. 
Four   other  notes   signed   by   Lloyd   Skinner 
and  containing  the  name  of  J.  W.  Skinner  on 
the    back    were    also    produced,    one    dated 
March  5,  1902,  for  $700;  one  dated  January 
23,   1906,  for  $1,000;    one  dated  March   14, 
1906,   for  $1,000;    and   one  dated  April  25, 
1906,   for   $1,528.     It   is   conceded   that    the 
same    party   who    wrote   the    name   "J.   W. 
Skinner"  on  the  note  in  suit  also  wrote  the 
name   on   these   notes,   and   that   if   any   of 
these  signatures  were  forgeries  all  of  them 
were.     The  indorsement  on  at  least  three  of 
the   four   last   mentioned   notes   was   passed 
as  genuine  by  the  cashier  of  the  First  Na- 
tional Bank,  where  Mr.  J.  W.  Skinner  kept 
An  individual  accoimt,  and  where  the  North- 
-western Mutual  Life  Insurance  Company,  of 
which  Mr.  Skinner  was  secretary,  also  kept 
a   large  account;   so  that  the  bank  officials 
had   every   reason   to  be   familiar   with   his 
signature. 

The  court  refused  to  receive  these  several 
notes  in  evidence,  and  it  is  insisted  that  this 
ruling  was  erroneous  for  the  following  rea- 
sons: 

(a)  The  proof  was  competent  to  show  that 
J.  W.  Skinner  adopted  as  his  own  the  signa- 
ture in  question  and  ratified  its  use. 

[661]  (b)  By  his  conduct  in  paying  the 
forged  notes,  if  they  were  forged,  he  estopped 
himself  from  asserting  that  the  signature 
was  not  his,  and  waived  any  right  he  might 
have  to  question  its  genuineness. 


(c)  In  any  event  the  proof  was  competent 
as  tending  to  show  that  the  signature  was  in 
fact  genuine. 

On  the  first  two  of  the  above  propositions 
it  is  claimed  that  if  adoption,  ratification, 
estoppel,  or  waiver  was  not  established  as  a 
matter  of  law,  the  notes,  in  connection  with 
the  evidence  offered  in  relation  thereto,  con- 
stituted proof  from  which  the  jury  might 
find  the  fact  in  plaintiff's  favor  on  one  or 
more  of  these  issues. 

These  contentions  raise  rather  novel  ques- 
tions. Lloyd  Skinner  and  J.  W.  Skinner  were 
half-brothers.  J.  W.  Skinner  held  an  import- 
ant office  in  one  of  the  large  life  insurance 
companies  of  the  country.  If  his  half-brother 
had  forged  his  name,  he  was  no  doubt  anx- 
ious to  conceal  that  fact  and  to  shield  his 
relative  from  the  penitentiary.  Whether  his 
conduct  was  reprehensible  or  not,  it  was  not 
very  unusual.  If  he  violated  the  law,  he  fol- 
lowed the  custom  of  human  nature,  generally 
speaking  at  least.  If  the  plaintiff  had  been 
misled  or  deceived,  or  parted  with  his  money 
on  the  strength  of  this  conduct,  a  very  dif- 
ferent question  would  be  before  us.  But  he 
knew  nothing  of  the  existence  of  these  notes 
until  the  trial  of  this  case,  more  than  six 
years  after  he  parted  with  his  money. 
Broadly  stated  the  proposition  is  this:  If 
a  party  knowingly  pays  notes  to  which  his 
name  is  forged,  to  save  a  relative  and  in  a 
sense  himself  from  disgrace,  does  he  thereby 
render  himself  liable  for  the  payment  of  all 
other  forgeries  which  the  guilty  party  may 
commit,  where  those  who  deal  with  the  for- 
ger have  no  knowledge  of  the  fact  that  any 
forged  notes  have  been  paid,  and  have  not 
been  harmed  in  any  way  by  such  payment? 
If  the  question  be  answered  in  the  affirma- 
tive, then  no  one  would  knowingly  pay  a 
piece  of  paper  to  which  his  name  was  forged, 
because  to  do  so  would  place  the  [562]  party 
involved  at  the  mercy  of  the  forger  and  in  a 
position  that  might  result  in  financial  ruin. 
The  proposition  does  not  appear  to  be  rea- 
sonable. When  a  party  pays  a  note  to  which 
his  name  is  forged,  it  cannot  be  said  that  he 
has  any  intention  of  assuming  liability  for 
all  other  forgeries  of  his  name  by  the  same 
person.  Where  the  holder  of  another  forged 
note  knows  nothing  about  any  other  forgery 
having  been  paid,  and  where  he  has  not  been 
injured  or  misled  or  deceived  by  such  pay- 
ment, we  do  not  see  on  what  basis  he  can 
claim  the  right  has  been  lost  to  contest  the 
payment  of  the  forged  instrument  which  he 
holds.  We  have  examined  the  cases  cited, 
as  well  as  those  cited  in  note  to  Traders'  Nat. 
Bank  v.  Rogers,  167  Mass.  315,  45  N.  E.  923, 
67  Am.  St.  Rep.  458,  36  L.R.A.  539,  and  we 
do  not  find  that  they  sustain  appellant's  con- 
tention. Tlie  cases  in  which  there  was  held 
to  be  a  liability  were  essentially  different  in 
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their  facts  from  the  case  at  bar,  and  in  most 
of  them,  where  it  was  held  that  there  was 
evidence  of  ratification  or  adoption  of  the 
forged  signature,  the  ratification  or  adoption 
was  confined  to  the  signature  on  the  particu- 
lar instrument  involved  in  the  controversy. 

While  the  jury  would  not  have  been  war- 
ranted in  finding  ratification,  waiver,  or  es- 
toppel on  the  evidence  had  the  notes  been 
received,  we  think  they  were  competent  on  an- 
other issue  in  the  case.  The  plaintiff  con- 
tended and  still  contends  that  the  indorse- 
ment on  the  note  in  suit  was  genuine,  and 
ofTered  the  evidence  of  two  handwriting  ex- 
perts to  support  his  claim,  as  well  as  his 
own  and  that  of  Henry  G.  Goll.  We  think, 
in  the  absence  of  any  showing  to  the  con- 
trary, the  presumption  is  that  the  four  notes 
referred  to  were  paid  by  J.  W,  Skinner  if 
they  were  forgeries;  else  how  did  they  come 
into  his  possession?  Where  one  induces  an- 
other to  indorse  his  note  and  he  pays  it  at 
maturity,  he  may  of  course  turn  the  paid 
note  over  to  his  indorser  so  that  the  latter 
may  see  that  the  note  has  been  taken  care  of. 
Where,  however,  one  forges  an  indorsement, 
but  pays  the  debt,  for  obvious  reasons  he  will 
not  [563]  allow  the  note  to  get  into  the  pos- 
session of  a  third  party.  If  the  indorsements 
on  these  notes  were  genuine,  we  might  rea- 
sonably expect  to  find  them  in  the  possession 
of  J.  W.  Skinner,  no  matter  who  paid  them. 
If  the  indorsements  were  forgeries  we  would 
not  expect  to  find  them  in  his  possession  un- 
less he  paid  them.  If  he  paid,  he  might  have 
done  80  because  he  actually  indorsed  them  or 
because  he  desired  to  shield  his  half-brother 
if  they  were  forgeries.  Ordinarily  men  do 
not  pay  paper  to  which  their  names  are 
forged.  The  fact  of  payment  is  at  least  in 
the  nature  of  an  admission  that  the  signature 
is  genuine.  The  admission  may  be  explained 
away,  but  the  plaintiff  was  entitled  to  have 
it  considered  by  the  jury  for  what  it  was 
worth.  It  was  to  some  extent  corroborative 
of  the  other  evidence  offered  tending  to  show 
that  J.  W.  Skinner  in  fact  indorsed  the  noto 
in  suit.  This  court  is  of  the  opinion,  how- 
ever, that  the  evidence  tending  to  show  that 
the  name  of  J.  W.  Skinner  was  forged  on 
the  note  in  suit  so  greatly  preponderates  over 
that  offered  by  the  plaintiff  that  the  verdict 
would  have  been  the  same  had  this  evidence 
been  admitted,  and  that  therefore  its  exclu- 
sion was  not  prejudicial  error. 

3.  The  appellant  insists  that  the  court 
erred  in  charging  the  jury  that  the  burden 
of  proof  was  on  the  plaintiff  to  show  the  gen- 
uineness of  the  signature  by  a  preponderance 
of  the  evidence,  and  that  the  court  should 
have  charged  as  requested  that  the  burden 
was  on  the  estate  to  show  by  clear  and  satis- 
factory evidence  that  the  signature  was  a 
forgery. 


It  has  been  held  that,  where  one  of  the 
facts  essential  to  a  recovery  in  a  civil  action 
also  constitutes  a  crime,  the  existence  of  such 
fact  must  be  proved  by  clear  and  satisfactory 
evidence.  Poertner  v.  Poertner,  66  Wis.  644, 
29  N.  W.  386;  Trezevietowski  v.  Jereski,  159 
Wis.  190,  149  N.  W.  743.  Tlie  question  is: 
Does  this  rule  apply  to  the  instant  case?  At 
common  law  is  was  incumbent  on  a  party 
suing  on  a  note  to  establish  the  genuineness 
of  the  signature.  Under  sec.  4192,  Stats. 
[564]  that  proof  is  furnished  by  the  signed 
instrument,  unless  the  signature  is  denied 
under  oath.  There  was  such  a  denial  here. 
But  it  is  said  that  the  statute  does  not  ap- 
ply because  of  Mr.  Skinner's  death,  and  that 
sec.  4193  does  apply.  Accepting  this  view  as 
correct,  then  the  possession  of  the  note  was 
presumptive  evidence  that  the  same  was  in- 
dorsed by  J.  W.  Skinner.  This  statute  does 
not  relieve  the  plaintifiT  of  the  burden  of 
proof.  It  simply  permits  him  to  make  a 
prima  facie  case  in  a  way  in  which  he  could 
not  make  it  before.  It  is  not  accurate  to  say 
that  the  burden  of  proof  has  been  shifted  be- 
cause a  prima  facie  case  has  been  made. 
Where  the  plaintiff  has  the  burden  of  proof 
at  the  beginning  of  a  trial  it  remains  with 
him  to  the  end.  When  he  produced  and  of- 
fered the  note  in  evidence  he  might  have 
rested,  assuming  that  sec.  4193  applies.  But 
under  this  statute  he  had  to  prove  posses- 
sion, which  is  now  a  statutory  method  of 
proving  the  signature.  The  burden  of  proof 
was  with  him  under  the  statute,  as  well  as 
it  was  before  the  statute  was  enacted,  and 
hence  the  instruction  given  was  correct.  El- 
lis v.  Hof,  123  Wis.  201,  101  N.  W.  368; 
Heinemann  v.  Heard,  62  N.  Y.  448;  Jones, 
Ev.  (2d  ed.)  §  177,  and  cases  cited  in  note  5; 
16  Cyc.  934,  935,  and  cases  cited;  Winn  v. 
ItzelJ  125  Wis.  19,  103  N.  W.  220;  Ball  v. 
Boston,  153  Wis.  27,  141  N.  W.  8.  The 
meaning  of  certain  language  in  Winn  v.  Itzel 
is  explained  in  the  Ball  Case,  pages  58,  59. 
W^hile  this  explanation  occurs  in  a  dissenting 
opinion,  it  is  in  harmony  with  what  tlie 
court  decided  in  that  case  and  expressed 
the  view  of  the  entire  court  on  that  particu- 
lar point. 

We  find  no  prejudicial  error  in  the  record. 

By  the  Codrt. — Judgment  affirmed. 

SiRBECKEB,  J.  {dissenting). — I  am  unable 
to  concur  in  the  view  expressed  by  the  court 
that  the  signatures  of  decedent  on  the  sever- 
al notes  therein  referred  to  as  found  in  de- 
cedent's possession  and  which  had  been  prob- 
ably paid  by  him,  and  were  [565]  claimed  to 
be  forgeries,  are  proper  evidence  tending  to 
show  that  the  signature  here  in  question  is 
genuine.  The  fact  that  decedent  paid  notes 
given  by  his  half-brother  having  decedent's 
signature  thereon,  but  which  are  alleged  to 
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be  forgeries,  does  not  mm  to  me  to  consti- 
tute evidence  of  the  gMRiinenesB  of  the  sig- 
nature in  question  tMimli  there  is  a  simi- 
larity between  them.  To  my  mind  such 
similarity  is  simply  proof  that  all  the  signa- 
tures were  written  by  the  same  party,  and 
leaves  the  question  as  to  whose  handwriting 
they  are  an  open  one.  I  think  the  evidence 
has  no  probative  force  and  its  admission 
would  mislead  a  jury  to  give  to  the  signa- 
tures the  weight  of  undisputed  genuine  sig- 
natures. 
Kerwin,  J.,  concurs  in  this  view. 


NOTE. 

The  holding  of  the  reported  case  is  to  the 
effect  that,  although  the  statute  of  Wisconsin 
which  makes  the  possession  of  a  note,  in  an 
action  thereon  by  an  indorsee,  presumptive 
evidence  that  the  indorsement  is  genuine, 
changes  the  common-law  rule  requiring  a 
party  suing  on  a  note  to  prove  the  genuine- 
ness of  the  signature  in  the  first  instance, 
still  it  does  not  relieve  the  plaintiff  of  the 
burden  of  proof  but  merely  makes  out  for 
him  a  prima  facie  case,  in  support  of  this 
burden,  in  a  way  impossible  before  the  en- 
actment of  the  statute;  and  that  the  burden 
of  proof,  once  being  with  the  plaintiff,  re- 
mains with  him  throughout  the  trial.  For  a 
full  treatment  of  the  necessity  of  proving 
the  signatures  of  the  maker  and  indorser  in 
an  action  on  a  promissory  note,  both  at  com- 
mon law  and  under  statutory  changes,  see 
the  note  to  Marks  v.  Munson,  reported  ante, 
this  volume,  at  page  7Ga. 
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ReeeiTers  •—  ComplalBt  —  Presmnptlom. 

Where  a  complaint  for  the  appointment  of 
a  receiver  for  a  building  and  loan  association 
did  not  allege  that  the  officers  of  the  associa- 
tion or  to  the  secretary  of  state  had  failed  to 
perform  the  duties  imposed  upon  them  by 
Comp.  Laws  1907,  §§  392-402,  regulating  such 
associations,  it  must  be  presumed  that  the 
officers  have  performed  their  statutory  du- 
ties. 


Corporatioaa   ~  Power   tm   Diasol're   — 
Sonroe. 

The  power  to  wind  up  the  affairs  of  a  cor- 
poration and  to  dissolve  it  is  not  one  which 
inheres  in  the  courts,  but  exists  only  when 
conferred  by  statute. 

Jvdioiftl  N«tioe  —  Bvaiaieas  Metliotls. 

The  court  can  take  judicial  notice  of  the 
general  purpose  and  method  of  doing  business 
of  building  and  loan  associations. 

BnildlnK  and  I<oan  Assooiatlons  —  Sn« 
perrisioB. 

In  view  of  the  purpose  of  building  and  loan 
associations  to  enable  a  large  number  of  per- 
sons who  are  without  ready  means  to  build 
homes  which  are  paid  for  in  small  instal- 
ments, and  the  benefit  of  the  community  de- 
rived from  such  associations,  the  state  may, 
under  its  police  power,  exercise  rights  of 
supervision  and  inspection  over  such  asso- 
ciations greater  than  over  ordinary  business 
associations. 

Effect  of  InsolTenoy. 

Whenever  a  building  and  loan  association 
is  declared  insolvent,  its  right  to  collect  the 
instalments  payable  by  its  members  ceases, 
and  the  mortgages  of  borrowing  members  at 
once  become  due  and  payable,  and  may  be 
foreclosed. 

Pow^er  to   Appoint  ReoelTor  -«  Ezoln- 
slTeneas  of  Statutory  Remedy. 

The  remedy  given  by  Comp.  Laws  1907,  § 
400,  which  provides  that  when  a  domestic 
building  and  loan  association  is,  in  the  opin- 
ion of  the  secretary  of  state,  conducting  its 
affairs  illegally,  or  is  unsafe,  he  shall  notify 
the  directors,  and  if  the  objections  be  not  im- 
mediately remedied,  shall  advise  the  attorney 
general,  who  shall  take  the  necessary  steps 
to  wind  up  its  affairs,  is  exclusive,  and  the 
courts  cannot  appoint  a  receiver  to  wind  up 
the  affairs  of  the  association  at  the  request 
of  one  or  more  of  the  shareholders. 

[See  note  at  end  of  this  case.] 

Same. 

Const,  art.  1,  §  11,  requiring  the  courts  to 
be  open  to  all  alike,  does  not  prevent  the 
state  from  reserving  to  itself  the  sole  right 
to  bring  actions  for  the  dissolution  of  build- 
ing and  loan  associations,  since  that  section 
is  a  limitation,  not  a  grant  of  power,  pro- 
hibiting any  restrictions  upon  the  common- 
law  right  of  access  to  the  court,  but  not  en- 
larging that  right. 

[See  note  at  end  of  this  case.] 

Corporations  -*  Dissolution  —  Judicial 
Power. 

The  right  to  dissolve  a  corporation  and 
wind  up  its  affairs  for  any  cause  against  its 
consent  belongs  to  the  sovereign  state  alone, 
and,  in  the  absence  of  an  express  statute  to 
that  effect,  the  courts  have  no  power  to  dis- 
solve such  corporation  at  the  instance  of  an 
individual  suitor. 

Building     and     Iioan     Associations     •- 
Riskt   to    Appoint   Reoeiver. 

An  action  by  a  shareholder  to  secure  the 
appointment  of  a  receiver  to  wind  up  the 
business  of  a  building  and  loan  association, 
while   not  technically  an   action  to  dissolve 
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cation  of  the  officers  of  the  corporation. 
Cottip.  Laws  1907,  sections  3661  to  3667,  in- 
clusive. We  also  have  a  statute  in  case  a 
corporation  has  been  dissolved  or  is  insol- 
vent, or  has  forfeited  its  corporate  rights, 
which  authorizes  the  court  to  appoint  a  re- 
ceiver for  such  defunct  corporation.  The 
only  statute,  therefore,  that  we  have  which 
in  terms  authorizes  a  court  to  dissolve  a 
corporation  without  its  consent,  that  is,  to 
"wind  up  its  affairs,"  is  section  400,  supra. 
There  is,  therefore,  much  force  to  the 
[404]  contention  of  plaintiff's  counsel  that 
the  method  provided  by  the  statute,  where 
one  is  provided,  to  dissolve  a  corporation  is 
exclusive. 

There  are,  however,  other  cogent  reasons 
why  the  provisions  of  our  statutes  relating 
to  building  and  loan  associations  should  be 
followed.  While  the  particular  methods  fol- 
lowed by  the  plaintiff  in  its  transactions 
with  its  members  are  not  set  forth,  yet  we 
may  take  judicial  notice  of  the  general  pur- 
pose of  such  associations,  and,  in  a  general 
way  at  least,  are  charged  with  knowledge  of 
their  methods  of  conducting  business.  We, 
therefore,  judicially  know  that  such  associa- 
tions, as  a  general  thing,  have  a  large 
membership,  that  is,  a  large  number  of 
shareholders;  that  in  becoming  a  shareholder 
the  applicant  usually  is  required  to  pay  only 
a  very  small  amount,  and  that  by  making  a 
large  number  of  monthly  or  weekly  pay- 
ments, as  the  case  may  be,  the  member,  after 
a  series  of  years  pays  up  his  stock;  that 
when  his  shares  are  thus  fully  paid  up  he  can 
draw  the  par  or  actual  value  thereof,  or  he 
may  borrow  from  the  association  in  advance 
of  such  payments  an  amount  equal,  or  nearly 
BO,  to  the  par  value  of  his  stock;  that  the 
money  is  usually  borrowed  for  the  purpose 
of  building  a  home,  which  home,  together 
with  the  borrower's  stock,  may  be  mortgaged 
and  pledged  as  security  for  the  payment  of 
the  loan,  and  that  such  loans  are  usually 
paid  off  in  monthly  or  weekly  payments  as 
aforesaid;  that  provisions  are  also  usually 
made  for  the  withdrawal  by  members  under 
certain  conditions,  and  when  this  is  the 
case  a  member  may  withdraw  and  receive  the 
accrued  value  of  his  shares  at  the  time  of 
such  withdrawal. 

The  general  scheme  and  purpose  of  such 
associations,  therefore,  is  to  permit  persons 
without  either  ready  or  large  means  to  ob- 
tain sufficient  money  to  build  homes  and  to 
pay  for  them  in  small  payments  at  stated 
intervals  of  time.  A  building  and  loan  as- 
sociation honestly,  efficiently,  and  safely  con- 
ducted may  therefore  be  of  great  benefit  to 
any  community,  and  more  particularly  to 
one  where  there  are  a  large  number  of  wage 
earners.  The  [405]  state,  under  its  police 
power,  may  thus  assert  the  right  to  exercise 


some  rights  of  inspection  and  supervision 
over  building  and  loan  associations,  as  well 
as  over  banks,  which  it  may  not  deem  neces- 
sary with  respect  to  corporations  organized 
for  profit  generally.  In  view,  therefore,  that 
as  a  general  thing  there  are  a  considerable 
number  of  persons  who  are  without  means, 
or,  at  least  without  ready  means,  who  be- 
come members  of  such  associations,  and 
that  they  do  so  for  the  purpose  of  building 
moderate  and  inexpensive  homes,  the  state 
may  well,  for  their  benefit  and  protection, 
throw  some  safeguards  around  such  associa- 
tions, and  require  one  or  more  staie  officers 
to  perform  some  special  duty  or  duties  with 
regard  to  them.  In  this,  like  in  a  number  of 
other  states,  therefore,  there  are  statutes  re- 
quiring such  associations  to  file  with  a  cer- 
tain state  officer  and  publish  periodical  state- 
ments showing  their  financial  condition ;  that 
certain  officers  may  at  any  time  examine  in- 
to their  financial  affairs,  and,  if  found  in  an 
unsatisfactory  or  unsafe  condition,  may  re- 
quire such  associations  to  remedy  any  de- 
fects and  to  comply  with  the  statutes,  and 
upon  failure  to  do  so  a  particular  ofUcer 
named  shall  go  into  court  and  wind  up  their 
affairs  and  collect  the  assets  for  the  use  and 
benefit  of  those  who  may  perhaps  be  finan- 
cially or  otherwise  unable  to  protect  their 
own  interests,  which  individually  may  not 
be  great. 

In  this  connection  it  should  also  be  re- 
membered that  the  moment  one  of  tbos« 
building  and  loan  associations  is  declared  in- 
solvent, that  moment  its  right  to  collect  the 
monthly  or  weekly  payments  from  its  mem- 
bers ceases,  and  the  mortgages  of  the  borrow- 
ing members  at  once  become  due  and  payable 
and  may  be  foreclosed.  In  such  event  the  en- 
tire purpose  of'  the  association  fails,  and 
thus  results  in  a  dissolution  of  the  existing 
contractual  relations  between  the  associa- 
tion and  its  members  except  for  the  purpose 
of  liquidating  its  affairs.  Upon  these  propo- 
sitions, so  far  as  we  know,  there  is  no  diver- 
sity of  opinion.  See  Weir  v.  Granite,  State 
Provident  Assoc.  66  N.  J.  Eq.  254,  38  Atl. 
643;  Curtis  v.  Granite  State  Provident 
Assoc.  60  Conn.  6,  86  Atl.  1023,  [406]  61 
Am.  St.  Rep.  17;  Strauss  v.  Carolina  Inter- 
State  Bldg.  etc.  Assoc.  117  N.  C.  308,  2.^  S. 
E.  450,  30  L.R.A.  693,  53  Am.  St.  Rep.  58.1; 
and  Endlich  on  B.  &  L.  Asa'ns,  section  523. 
A  number  of  cases  are  cited  in  the  foregoinjj 
cases  and  by  Mr.  Endlich,  to  which  we  need 
not  specially  refer.  To  declare  a  building 
and  loan  association  insolvent,  therefore,  usu- 
ally results  in  requiring  a  large  number  of 
borrowing  members  who  may  have  paid  but 
a  small  part  of  their  loans  to  forthwith  pay 
the  full  amount  of  their  morttrao'es.  Such 
being  the  unavoidable  result,  the  state  may 
well  make  some  special  effort  for  the  purpose 
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of  inducing  building  and  loan  associations 
to  conduct  their  business  prudently,  honest- 
ly and  safely;  that  in  case  such  is  not  done 
some  official  with  authority  to  investigate 
their  affairs  may  detect  any .  wrongdoing, 
and  may  thus  require  speedy  action  on  the 
part  of  the  association  to  correct  sucli 
wrongs,  and  again  place  its  business  affairs 
upon  a  safe  basis;  that  if  this  cannot  bo 
done,  then  that  such  officers  go  into  the 
proper  court  and  wind  up  the  affairs  of  the 
corporation  and  distribute  its  assets  among 
its  members  and  other  creditors,  if  it  has 
any,  and  finally  to  prevent  needless  and  ex- 
pensive litigation  on  the  part  of  perhaps 
only  one  or  a  small  number  of  dissatisfied 
nonborrowing  shareholders  to  the  detriment 
of  a  much  larger  number  of  borrowing  mem- 
bers whose  interests  should  not  be  jeopardized 
by  unnecessary  litigation.  It  requires  no  ar- 
gument to  demonstrate  that  such  protec- 
tion on  the  part  of  the  state  must  result 
in  adding  both  confidence  in  and  stability  to 
such  associations.  In  one  sense,  therefore, 
a  large  portion  of  the  public  may  be  both 
interested  and  benefited  either  directly  by 
the  protection  that  the  state  affords. 

While  the  cases  upon  the  proposition  of 
whether  the  right  to  bring  an  action  for  the 
purpose  of  winding  up  the  affairs  of  the  as- 
sociation under  a  statute  like  ours  is  exclu- 
sively vested  in  the  Attomey-Cteneral  are  not 
numerous,  yet  there  are  at  least  two  that 
are  squarely  in  point,  and  in  which  it  is 
held  that  for  reasons  we  have  given,  and  per- 
haps others,  the  right  to  bring  an  action 
for  the  purpose  aforesaid,  in  the  first  in- 
stance at  least,  is  exclusively  [407]  vested 
in  the  official  named  in  the  statute.  See  Ul* 
mer  v.  Falmouth  Loan,  etc.  Assoc.  93  Me.  302, 
45  Atl.  32;  Hunting,  County  Loan,  etc. 
Assoc.  V.  Fulk,  168  Ind.  113,  63  N.  E.  123. 
The  doctrine  is  also  recognized,  under  a 
somewhat  different  statute  in  Falls  v.  Anglo- 
Teutonia  Bldg.  etc.  Assoc.  105  Tenn.  18,  58 
S.  W.  325.  The  same  is  true  in  Illinois.  The 
precise  question  was,  however,  not  passed  on 
by  the  court  of  that  state.  See  Broadwell 
v.  Inter-Ocean  Homestead,  etc.  Assoc.  161  111. 
327,  43  N.  £.  1067,  and  Illinois  Bldg.  etc. 
Assoc.  V.  People,  173  111.  638,  50  N.  E.  1007. 
In  all  of  the  foregoing  cases,  except  those 
from  Maine  and  Indiana,  it  is  in  effect  held 
that  the  association  may  waive  the  right 
and  may  consent  to  have  a  receiver  appointed 
in  an  action  commenced  by  a  shareholder. 
That  question  was  neither  presented  nor  con- 
sidered in  either  the  Maine  or  Indiana  cases. 
Counsel  for  the  interveners  frankly  conceded 
at  the  hearing  that  they  were  unable  to  find 
any  cases  in  which  the  question  was  squarely 
presented,  and  in  which  the  ruling  in  the 
Maine  and  Indiana  cases  were  disapproved, 
nor  have  we  been  able  to  find  any.    There  are 


some  cases  cited  by  counsel  for  the  inter- 
veners, however,  where  such  actions  were 
brought  by  a  ahareholder,  or  a  number  of 
them,  but  the  question  now  under  considera- 
tion was  neither  presented  nor  decided  in 
those  cases.  Indeed,  in  People  v.  Lowe,  117 
N.  Y.  175,  22  N.  E.  1016,  which  is  one  of 
the  cases  cited,  the  Justices  of  the  New  York 
Court  of  Appeals  were  divided,  and  for  that 
reason  the  question  was  left  undecided.  What 
authority  there  is  upon  the  point  raised  by 
plaintiff's  demurrer  is  therefore  against  the 
contention  of  the  interveners. 

But  it  lA  contended  that  under  article  1, 
section  11,  of  our  Constitution  the  courts 
must  always  be  open  to  all  alike.  It  is  now 
two  well  settled  to  require  elucidation  that 
state  Constitutions  are  not  intended  as  grants 
but  merely  as  limitations  of  powers.  What  is 
said,  therefore,  in  the  section  just  referred 
to  about  courts  having  to  be  open  to  all  is 
merely  a  reiteration  of  the  pre-^isting  com- 
mon-law right  with  a  limitation  preventing 
the  legislature  from  in  any  way  impairing 
or  curtailing  that  right.  It  was  not  intended, 
[408]  by  adopting  that  and  similar  sections 
usually  found  in  Constitutions,  to  change  the 
law  with  respect  to  certain  rights  which  are 
vested  in  the  iState,  which  alone  can  exercise 
sovereign  powers.  For  instance,  an  individual 
may  not  sustain  an  action  and  assail  the 
right  of  a  corporation,  which  is  a  creature 
of  the  state,  to  continue  its  business,  although 
such  corporation  may  transcend  its  corporate 
powers  or  rights.  Such  matters  are  still  left 
in  the  hands  of  the  sovereign  state  to  be  dealt 
with  as  may  seem  best  to  it,  and  the  state 
may  not  be  interfered  with  by  any  dissatis- 
fied stockholder  except  to  arrest  or  prevent 
a  wrong  done  or  contemplated  by  the  corpora- 
tion in  the  courts. 

The  right  to  dissolve  a  corporation  and 
wind  up  its  affairs  for  any  cause  against  its 
consent  belongs  to  the  sovereign  state  alone, 
and  in  the  absence  of  an  express  statute  to 
that  effect  the  courts  have  no  power  to  bring 
about  that  result  at  the  instance  of  an  in- 
dividual suitor. 

To  dissolve  the  plaintiff  corporation  is  pre- 
cisely what  the  interveners  are  attempting 
to  do  in  the  action  pending  in  the  district 
court.  It  is  true  that  in  attempting  to  meet 
that  contention  counsel  for  the  interveners 
insisted  at  the  hearing  that  to  appoint  a  re- 
ceiver to  wind  up  the  affairs  of  the  corpora- 
tion does  not  necessarily  dissolve  it.  Let  it 
be  conceded  that  technically  this  contention 
may  ordinarily  be  true,  yet  where  a  corpora- 
tion like  a  building  and  loan  association  has 
no  capital  except  such  as  is  derived  from  its 
members,  and  where  all  of  its  affairs  must 
necessarily  cease  and  its  membership  neces- 
sarily be  released  from  all  of  their  obliga- 
tions to  the  association,  and  thus  logically 
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must  also  cease  to  continue  as  members  except 
for  the  purposes  of  liquidation,  the  result 
of  appointing  a  receiver  for  the  purposes 
prayed  for  by  the  interveners  is  manifestly 
nothing  short  of  a  complete  dissolution  of 
the  corporation.  It  is  useless,  therefore,  to 
seek  to  disguise  the  fact  by  the  mere  use 
of  words.  It  may  be  conceded  that  if  the 
facts  stated  in  the  complaints  of  the  inter- 
veners are  found  to  be  true,  then  there  can 
be  but  one  ultimate  result,  and  that  is  [409] 
the  winding  up  of  the  affairs  of  the  plaintiff 
association,  and  the  distribution  of  its  assets 
among  its  members  and  other  creditors,  if 
there  are  any  such.  But  the  question  we 
must  decide  cannot  be  controlled,  not  even 
influenced,  by  what  the  ultimate  result  re- 
specting plaintiff's  continuing  in  business- 
must  or  may  be.  The  question  is  a  much 
broader  one.  The  question  we  must  decide 
is  whether  every  dissatisfied  shareholder  may 
go  into  a  cobrt  at  any  time  and  ask  that 
court  to  wind  up  the  affair  of  a  building  and 
loan  association  so  that  he  may  at  once,  or 
as  soon  as  the  business  affairs  of  the  associa- 
tion can  be  wound  up,  obtain  the  withdrawal 
value  of  his  shares,  and  in  so  doing  arrest 
and  frustrate  the  entire  scheme  and  purpose 
of  the  association  and,  as  we  have  seen,  dis- 
solve all  of  the  existing  contractual  relations 
between  the  association  and  its  members  ex- 
cept for  the  purpose  of  liquidation,  without 
giving  the  association  the  opportunity  con- 
templated by  the  statute  to  correet  any  evils 
or  wrongs  that  may  exist  in  managing  its 
affairs.  If  this  may  be  done,  then  any  share- 
holder may  jeopardize  the  welfare  of  the 
association  and  its  members  at  any  time  and 
without  adequate  cause.  We  cannot  escape 
the  responsibility  of  determining  the  mean- 
ing of  the  statute,  and  whether  it  is  intended 
to  protect  the  rights  of  all  such  associations 
and  their  members  rather  than,  without  com- 
plying with  the  statute,  to  vindicate  the  al- 
leged rights  of  a  few  members  of  but  one 
association. 

Nor  is  the  contention  sound  that  the  share- 
holder may  suffer  irreparable  injury  because 
the  Attorney-General,  or  some  other  state 
officer,  may  refuse  to  act,  or  may  act  tardily. 
We  must  presume  that  every  officer  will  do 
his  duty.  Moreover,  where  the  duty  is  clear 
and  the  right  is  equally  so,  the  courts  can, 
without  any  delay  whatever,  require  any  of- 
ficer to  act.  Again,  there  is  nothing  in  the 
statute  which  prevents  any  shareholder,  or 
any  number  of  them,  from  joining  hands  with 
the  Attorney-General  and  assisting  him  in 
any  way,  even  in  the  conduct  of  an  action 
once  pending.  The  only  purpose  of  the  stat- 
ute is  to  prevent  hasty  and  ill-considered 
action  in  the  courts  by  a  party  without  giv- 
ing the  association  any  opportunity  whatever 
[410]  to  first  correct  any  wrongs  that  may 


exist  in  its  management  or  business  affairs, 
and  which,  if  corrected,  may  be  for  the  best 
interests  of  a  great  majority  of  the  share- 
holders without  injury  or  prejudice  to  any. 
This  is  clearJy  pointed  out  in  the  Illinois 
cases  to  which  we  have  referred.  Further, 
we  think  any  shareholder  may  at  any  time 
call  the  attention  of  the  Secretary  of  State 
to  any  wrongs  that  are  being  perpetrated,  or 
are  about  to  be,  or  are  in  contemplation  by 
any  building  and  loan  association  which  do 
or  may  affect  his  rights  or  interests. 

We  are  also  of  the  opinion,  and  so  hold, 
that  where  the  purpose  of  the  action  is  not 
to  wind  up  the  affairs,  but  is  merely  to  pre- 
vent it  from  doing  some  forbidden  act,  or 
from  continuing  the  miamanagement  of  its 
affairs,  or  to  require  it  to  follow  the  pro- 
visions of  the  statute  and  cognate  matters,  or 
for  the  purpose  of  obtaining  a  judgment 
against  the  association,  and,  in  short,  any 
offensive  or  prohibitive  action  which  is  not 
intended  to  destroy  the  existence  of  the  as- 
sociation, such  action  may  be  brought  by 
any  shareholder  at  any  time  in  any  court 
of  competent  jurisdiction.  Where,  however, 
as  here,  the  manifest  purpose,  and  the  only 
possible  result,  of  the  notion  is  to  wind  up 
all  of  the  business  affairs  of  the  association, 
and  the  effect  is  neoessariiy  to  dissolve  its 
corporate  existence,  the  action  should  be 
commenced  by  the  Attorney-General  as  point- 
ed out  in  the  statute. 

'  We  further  hold  that  before  such  action  is 
brought  the  association  should  be  given  an 
opportunity  to  plaoe  its  business  affairs  upon 
a  safe  basis,  to  correct  any  abuses,  in  its 
management,  and  in  all  things  comply  with 
the  law,  unless,  in  the  opinion  of  the  Secre- 
titry  of  State  and  the  Attorney-General,  the 
business  affairs  are  such  that  they  cannot 
be  remedied  or  corrected.  If  such  should  be 
the  case,  it  would  be  us^ess  to  require  from 
the  association,  and  to  give  in  time  to  do, 
that  which  was  manifestly  impossible.  The 
facts  in  that  regard,  however,  could  easily 
be  alleged  by  the  Attorney-General,  and  the 
court  could  permit  the  action  to  proceed,  al- 
though no  time  or  opportunity  [411]  had 
been  given  the  association  to  correct  the  evils 
that  it  is  clear  it  could  not  correct. 

We  are  also  of  the  opinion  tliat  in  case  the 
Secretary  of  State  fails  or  refuses  to  comply 
with  the  provisions  of  the  statute  it  never- 
theless is  the  duty  of  the  Attorney -General 
to  bring  an  action  as  herein  stated  when  it 
is  made  to  appear  to  him  by  any  sliareholder 
that  any  building  and  loan  association  has 
failed  or  refused,  and  continues  to  fail  or 
refuse,  to  comply  with  any  of  the  provisions 
of  the  statutes  to  which  reference  has  been 
made  herein.  We  think  such  a  course  is 
contemplated  by  the  statute  for  the  reason 
that  any  other  course  would  permit  the  Secre- 
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tary  of  State  to  prevent  an  action  against 
any  sueh  assoeiation. 

We  are  of  the  opinion  that  a  peremptory 
writ  as  prayed  for  by  the  plaintiff  should 
issue.    Such  is  the  order. 

McC&rty,  C.  J.,  and  Straup,  J.,  concur. 

NOTIL 
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Generally* 

It  is  generally  held  that  a  statute  authoris- 
ing the  institution  of  a  suit  against  a  build- 
ing and  loan  association  for  its  dissolution 
and  the  appointment  of  a  receiver  does  not 
affect  the  equitable  nature  of  the  action.  Peo- 
ple T.  Union  Bldg.  etc.  Assoc.  127  Cal.  400, 
58  Pac.  822,  59  Pac.  692;  Cobe  v.  Guyer, 
237  111.  516,  86  N.  E.  1071,  affirming  139 
111.  App  692;  Wehrs  v.  Sullivan,  217  Mo. 
167,  116  S.  W.  1104.  See  also  Cobe  v.  Guyer, 
139  111.  App.  580,  reversed  on  other  grounds 
237  111.  568,  86  N.  E.  1088. 

A  receiver  for  a  building  and  loan  associa- 
tion may  be  appointed  on  an  ex  parte  appli- 
cation in  a  proper  case.  Frostburg  Bldg. 
Assoc.  V.  Stark,  47  Md.  838.  See  also  In  re 
Cilfoden  Ben.  Bldg.  Soc.  L.  R.  3  Ch.  (Eng.) 
462.  In  Powers  v.  Blue  Grass  Bldg.  etc. 
Assoc.  86  Fed.  705,  it  was  held  that  a  re- 
ceiver pendente  lite  for  a  building  and  loan 
association  should  be  appointed  where  it  ap- 
peared that  the  board  of  directors  had  made 
an  illegal  assignment  for  the  benefit  of  credi- 
tors. In  State  ▼.  Phoenix  Loan  Assoc.  159 
Mo.  102,  60  S.  W.  74,  it  appeared  that  a 
petition  filed  by  the  supervisor  of  building 
and  loan  associations  charged  that  the  de- 
fendant association  was  in  an  unsafe  condi- 
tion and  asked  for  the  appointment  of  a 
receiver.  The  answer  of  the  association  con- 
fessed the  truth  of  the  averments  of  the  peti- 
tion. A  statute  (Rev.  St.  1889,  §  2193)  au- 
thorized the  "court  or  any  judge  thereof  in 
vacation"  to  appoint  receivers  "whenever 
such  appointment  shall  be  deemed  necessary." 
It  was  held  that  the  court  had  power  in  va- 
cation to  appoint  a  receiver  "to  take  charge 
of  the  property  and  assets"  of  the  defendant. 

In  New  South  Bldg.  etc.  Assoc,  v.  Willing- 
ham,  93  Ga.  218,  18  S.  E.  435,  it  was  held 
to  be  error  to  appoint  a  receiver  for  a  build- 
ing and  loan  association  where  neither  the 
petition  nor  answer  were  verified  and  no  evi- 
dence was  taken  to  establish  the  facts  of  the 
petition.    But  in  Cobe  v.  Guyer,  237  111.  516, 


86  N.  E.  1071,  atHrming  139  111.  App.  592, 
it  was  held  that  a  statute  requiring  a  bill  to 
be  sworn  to  and  a  cost  bond  to  be  filed  was 
a  rule  of  procedure  and  the  jurisdiction  of 
the  court  to  appoint  a  receiver  for  a  building 
and  loan  association  did  not  depend  on  the 
record  showing  that  the  rule  was  complied 
with. 

It  has  been  held  that  all  the  shareholders 
should  be  made  parties  in  a  suit  brought  for 
the  purpose  of  dissolving  a  building  and  loan 
association  and  the  appointment  of  a  receiv- 
er.   Cason  v.  Seldner,  77  Va.  293. 

Oround8  for  Appointment, 

The  general  rule  appears  to  be  that  when 
a  building  and  loan  association  reaches  the 
point  where  it  finds  itself  unable  to  carry  to 
completion  the  purposes  of  its  creation,  equity 
will  entertain  a  suit  for  its  dissolution  and 
the  appointment  of  a  receiver.  Towle  v. 
American  Bldg.  etc.  Soc.  60  Fed.  131;  Uni^ 
versal  Sav.  etc.  Co.  v.  Stonebumer,  113  Fed. 
261,  51  C.  C.  A.  208;  Gunby  v.  Armstrong, 
133  Fed.  417,  66  C.  C.  A.  627;  Continental 
Nat.  Bldg.  etc.  Assoc.  ▼.  Miller,  44  Fla.  757, 
33  So.  404;  Frostburg  Bldg.  Assoc,  v.  Stark, 
47  Md.  338;  Amer  v.  Union  Bldg.  etc.  Assoo. 
50  N.  J.  Eq.  170,  24  Atl.  562;  Bettle  v.  Re- 
public Sav.  etc.  Assoc.  63  N.  J.  £q.  578, 
53  Atl.  11;  In  re  National  Sav.  Loan,  etc. 
Assoc.  9  W.  N.  C.  (Pa.)  79;  Com.  v.  Pennsyl- 
vania Bldg.  etc.  Assoc.  20  Pa.  Co.  Ct.  589; 
Com.  ▼.  Penn.  Germania  Bldg.  etc.  Assoc.  9 
Pa.  Dist.  617,  6  Lack.  Leg.  N.  282,  3  Dauphin 
Co.  Rep.  226;  Andrews  v.  Roanoke  Bldg. 
Assoc,  etc.  Co.  98  Va.  445,  36  S.  E.  531,  49 
L.R.A.  659;  Lamp  v.  Homestead  Bldg.  Assoc. 
62  W.  Va.  56,  57  S.  E.  249.  See  also  In  re 
Planet  Bldg.  etc.  Soc.  L.  R.  14  Eq.  (Eng.) 
441,  41  L.  J.  Ch.  738,  27  L.  T.  X.  S.  638, 
20  W.  R.  935;  Fitzgerald  v.  State  Mut.  Bldg. 
etc.  Assoc.  74  N.  J.  Eq.  440,  69  Atl.  664; 
People  V.  Empire  Loan,  etc.  Co.  16  App.  Div. 
69,  44  N.  Y.  S.  308.  Thus  in  Bettle  v.  Re- 
public Sav.  etc.  Assoc,  supra,  it  was  said: 
"If,  in  the  earlier  stages  of  its  existence,  a 
building  and  loan  association  should,  by  a  loss 
which  does  not  result  from  inexcusable  mis- 
management, have  its  assets  reduced  below 
the  aggregate  amount  paid  in  by  the  share- 
holders, but  it  nevertheless  seems  probable 
that  while  the  life  of  its  shares  may  be  pro- 
longed they  can  be  matured,  I  would  not 
appoint  a  receiver.  But  in  this  instance  the 
association  has  been  running  for  eight  and 
one-half  years.  The  withdrawals,  whatever 
the  cause,  have  been  unusually  large.  Inter- 
est at  four  per  cent  is  accumulating  upon 
the  amounts  due  the  unpaid  withdrawing 
shareholders.  The  expenses  of  the  associa- 
tion have  been  extravagant.  The  investments 
have  been  carelessly  made.  In  my  judgment 
ihere  is  no  probability  of  maturing  the  shares 
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of  the  persistent  members  within  a  reason- 
able time,  or  by  the  assistance  of  any  profits. 
I  think,  within  the  meaning  of  the  term  as 
applied  to  these  associations,  the  defendant 
is  to  be  regarded  as  insolvent.  But,  regard- 
less of  that,  its  condition  and  methods  of 
business  are  such  as  to  render  the  continua- 
tion of  its  operations  hazardous  to  the  pub* 
lie  and  those  having  funds  in  its  custody — 
hazardous  to  those  who  may  be  induced  to 
become  members  and  to  those  present  mem- 
bers now  depending  upon  the  assets  of  the 
association  for  the  payment  of  their  shares. 
I  will  allow  an  injunction  and  appoint  a 
receiver."  In  Towle  t.  American  BIdg.  etc. 
Soc.  60  Fed.  131,  a  receiver  for  a  building 
and  loan  association  was  appointed  where 
it  appeared  that  tiie  association  had  been 
mismanaged  and  the  assets  were  impaired  to 
the  extent  that  less  than  two-thirds  of  the 
amount  contributed  remained.  So  in  An- 
drews ▼.  Roanoke  Bldg.  Assoc,  etc.  Go.  98 
Va.  445,  36  S.  E.  531,  49  L.Rj\.  659,  it  ap- 
peared that  a  building  and  loan  association 
had  failed  to  set  apart  a  fund  to  meet  its 
obligation  to  withdrawing  members  as  re- 
quired by  its  by-laws,  and  it  was  held  that 
a  withdrawing  member  could  maintain  a  bill 
in  equity  for  the  appointment  of  ft  receiver. 

In  Barton  ▼.  Enterprise  Loan,  etc.  Assoc. 
114  Ind.  226,  16  N.  E.  486,  5  Am.  St.  Rep. 
608,  it  was  held  that  where  there  are  no  as- 
sets for  distribution  among  the  holders  of 
unredeemed  shares  of  a  building  and  loan 
association  excepting  money  in  the  treasury 
a  receiver  will  not  be  appointed.  It  was 
also  held  that  mortgages  securing  loans  to 
members  were  not  assets,  it  appearing  that 
the  shareholders  had  all  agreed  that  the 
members  receiving  the  loans  were  to  take 
the  money  advanced  to  them  in  full  for  their 
stock  and  would  not  be  required  to  pay  back 
the  money  advanced. 

The  mere  fact  that  a  building  and  loan 
association  has  ceased  to  do  business  and  is 
no  longer  a  going  concern,  and  that  the 
purposes  for  which  the  corporation  was  or- 
ganized cannot  be  carried  out,  when  the  cor- 
poration is  already  in  process  of  liquidation, 
will  not  justify  the  appointment  of  a  receiver 
on  the  application  of  one  or  more  dissenting 
stockholders  where  the  method  of  liquidation 
is  not  shown  to  be  inequitable.  Sjoberg  y. 
Security  Sav.  etc.  Assoc.  73  Minn.  203,  75 
N.  W.  1116,  72  Am.  St.  Rep.  616.  See  also 
People  V.  Union  Bldg.  etc.  Assoc.  127  Cal. 
440,  58  Pac  822,  59  Pac.  692;  People  v. 
Lowe,  117  N.  Y.  175,  22  N.  E.  1016,  reversing 
47  Ilun  577,  16  N.  Y.  St.  Rep.  105.  In  People 
v.  Union  Bldg.  etc.  Assoc,  supra,  the  court 
applied  this  rule  where  a  suit  was  brought 
under  a  statute  authorizing  the  appointment 
of  a  receiver  in  a  suit  against  a  building 
and  loan  association  by  the  attorney  general 


on  the  report  of  the*i!alate  commissioners  of 
building  and  loan  flMMfiations  that  the  as- 
sociation was  conducting  its  business  in  an 
unsafe  manner.     The  court  said:     "It  will 
be  observed  that  this  statute  does  not  im- 
peratively require  the  appointment  of  a  re- 
ceiver,  but  permits   it  in   the   discretion  of 
the  court,  or,  in  other  words,  in  proper  cases. 
Conceding  that  under  the  provisions  of  the 
building  and  loan  commissioners'  act,  above 
quoted,  a  receiver  may  be  appointed,  it  does 
not  follow  that  the  appointment  was  author- 
ized under  the  facts  of  this  case.    The  state 
is  neither  a  creditor  nor  stockholder,  and  has 
no  pecuniary  interest  in  the  association.    It 
is  neither  alleged  nor  found  that  there  was 
any  fraud  or  mismanagement  on  the  part  of 
the  directors  or  officers  of  the  corporation, 
or  any  want  of  competency  on  their  part  to 
liquidiate  and  settle  up  its  business  and  af- 
fairs economically  and  in  the  interest  of  its 
creditors  and   stockholders^  so  that  if  this 
application  had  been  made  by  a  creditor  or 
stockholder  the  facts  alleged  and  found  would 
not  have  justified  the  appointment  of  a  re- 
ceiver;   and,   unless   such   facts   are   alleged 
and  found  as  would  justify  the  appointment 
at  the  instance  of  a  creditor  or  stockholder, 
it  cannot  be  made  at  the  instance  of  the  state 
under  said  statute."    And  in  Ferrell  v.  Evans, 
25  Mont.  444,  65  Pac.  714,  it  was  held  that 
a  receiver  would  not  be  appointed  in  a  suit 
for  dissolution  brought  by  a  stockholder  of 
a  building  and  loan  association  where  a  stat- 
ute provided  that  the  directors  of  corpora- 
tions   dissolved    for    any    reason    should   he 
trustees  for  the  creditors  and  shareholders,  in 
the  absence  of  a  showing  that  the  complainant 
had  suffered  any  injury  by  the  acts  of  the 
directors.     But  in  Lamp  v.  Homestead  Bldg. 
Assoc.  62  W.  Va.  56,  57   S.  E.  249,  it  was 
held  that  where  a  board  of  directors  were 
negligent  for  a  period  of  six  years  and  a 
trustee    appointed   by    them    failed   to   take 
action  on  the  bond  of  the  defaulting  treasurer 
of  the  association,  it  was  a  proper  exercise 
of  the  court's  discretion  to  appoint  a  receiver. 
And  in  Fitzgerald  y.  State  Mut.  Bldg.  etc. 
Assoc.  74  N.  J.  Eq.  440,  69  Atl.  564,  it  was 
held  that  the  fact  that,  after  the  filing  of  a 
bill  for  the  appointment  of  a  receiver,  steps 
were  taken  for  the  dissolution  of  a  building 
and  loan  association  and  that  trustees  were 
appointed  in  accordance  with  a  statute  did 
not  prevent  the  appointment  of  a  receiver. 
Under  a  statute  giving  a  building  and  loan 
association  sixty  days  within  which  to  make 
its  assets  sufficient  or  to  correct  its  illegal 
practices  after  notice  to  it  by  the  state  audi- 
tor, it  has  been  held  to  be  error  to  appoint 
a  receiver  for  such  an  association  where  it 
remedied  the  matters  complained  of  within 
the  time  named  after  receiving  a  notice  from 
the  auditor.     Continental  Invest,  etc.  Soc.  v. 
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People.  167  111.  195,  47  N.  E.  381.  In  that 
case  it  was  also  held  following  Broadwell 
▼.  Inter-Ocean  Homestead,  etc.  Assoc.  161  111. 
327,  43  N.  E.  1067,  that  wiping  out  the  short- 
age of  the  association  by  charging  oil  to  each 
member  his  pro  rata  share  in  compliance  with 
a  resolution  adopted  at  a  meeting  of  the 
stockholders,  was  a  sufficient  compliance  with 
the  statute  requiring  the  assets  to  be  made 
sufficient.  Compare  People  v.  Empire  Loan, 
etc.  Co.  15  App.  Div.  69,  44  N.  Y.  S.  308. 

A  receiver  for  a  building  and  loan  associa- 
tion will  not  be  appointed  where  no  percepti- 
ble benefit  will  result  from  the  appointment 
and  no  injury  will  apparently  be  caused  by 
failing  to  make  the  appointment.  Behrena 
▼.  Equality  Bldg.  Assoc.  3  Ohio  Dec.  276. 
And  where  it  appeared  that  a  building  and 
loan  association  had  an  actual  debt  of  $5,500, 
to  meet  which  there  were  nearly  $51,000  as- 
sets, and  holders  of  $74,000  in  free  shares 
desired  to  continue  the  association,  it  was 
held  that  a  receiver  would  not  be  appointed 
on  the  application  of  stockholders  whose  hold- 
ings amounted  only  to  $544.42.  Steinberger 
V.  Independent  Loan,  etc.  Assoc.  84  Md.  625, 
36  Atl.  439. 

Who  May  Apply  for  Appointment. 

Ordinarily,  a  bill  for  the  appointment  of 
a  receiver  of  a  building  and  loan  association 
may  be  maintained  by  a  stockholder.  Uni- 
versal Sav.  etc.  Co.  v.  Stoneburner,  113  Fed. 
251,  61  C.  C.  A.  208;  Gunby  v.  Armstrong, 
133  Fed.  417,  66  C.  C.  A.  627;  Amer  v. 
Union  Bldg.  etc.  Assoc.  50  N.  J.  Eq.  170,  24 
Atl.  562;  Andrews  v.  Roanoke  Bldg.  Assoc, 
etc.  Co.  98  Va.  445,  36  S.  E.  631,  49  L.R..\. 
659;  Lamp  v.  Homestead  Bldg.  Assoc.  62  W. 
Va.  56,  67  S.  E.  249.  See  also  In  re  National 
Sav.  etc.  Bldg.  Assoc.  9  W.  N.  C.  (Pa.)  79. 
Compare  Lister  v.  Log  Cabin  Bldg.  Assoc.  38 
Md.  115;  Bowker  v.  Mill  River  Loan  Fund 
Assoc.  7  Allen  (Mass.)  100;  Gormerly  v. 
Port  Richmond  Bldg.  etc.  Assoc.  3  W.  N. 
C.  (Pa.)  11.  "Such  a  remedy  must  be  re- 
sorted to  only  in  extreme  cases  and  where 
milder  methods  are  clearly  of  no  avail  .  .  . 
but  that  receivers  may  be  appointed  on  the 
application  of  minority  stockholders  when  the 
association  is  insolvent  and  other  equities 
are  shown  has  been  frequently  recognized  and 
acted  on  in  other  jurisdictions."  Continen- 
tal Nat.  Bldg.  etc.  Assoc,  v.  Miller,  44  Fla. 
757,  33  So.  404. 

In  Continental  Nat.  Bldg.  etc.  Assoc.  ▼. 
Miller,  44  Fla.  757,  33  So.  404,  it  appeared 
that  one  building  and  loan  association  ab- 
florbed  another  similar  association  with  the 
consent  of  the  majority  of  the  stockholders 
of  the  latter  company.  Tlie  assets  of  the 
latter  company  were  taken  over  by  the  ab- 
sorbing company  and  treated  as  its  own. 
Tlie  absorbed  association  to  all  intents  and 


purposes  had  ceased  to  be  a  going  concern 
and  it  was  in  a  bad  state  financially.  It  was 
held  that  a  suit  for  the  appointment  of  a 
receiver  for  the  two  associations  and  to  set 
aside  the  contract  between  them  could  be 
inaintained  by  withdrawal  members  of  the 
absorbed  association,  but  not  by  members  of 
the  absorbing  company. 

In  some  jurisdictions  there  are  statutes 
which  provide  for  the  institution  of  a  suit 
by  a  state  officer  or  on  his  recommendation 
for  the  dissolution  of  a  building  and  loan 
association  and  the  appointment  of  a  receiv- 
er. In  some  jurisdictions  it  is  held  that  the 
statutory  method  is  exclusive.  Huntington 
County  Loan,  etc.  Assoc,  v.  Fulk,  158  Ind. 
113,  63  N.  E.  123;  Ulmer  v.  Falmouth  Loan, 
etc.  Assoc.  93  Me.  302,  45  Atl.  32.  And  see 
the  reported  case.  Thus  in  Ulmer  v.  Fal- 
mouth Loan,  etc.  Assoc,  supra,  the  court  in 
denying  relief  to  a  shareholder  praying  for 
the  appointment  of  a  receiver  for  a  building 
and  loan  association,  and  a  winding  up  of 
itfl  affairs,  said:  **The  statute  points  out 
the  conditions  under  which  the  intervention 
of  the  court  may  be  obtained,  and  the  officer 
by  whom  the  machinery  of  litigation  may 
be  set  in  motion.  It  suggests  no  other  way. 
And  it  is  the  opinion  of  the  court  that  it 
was  the  intention  of  the  legislature,  as  ex- 
pressed in  the  statute,  that  the  power  of  in- 
voking the  interference  of  the  court  should 
be  vested  in  the  bank  examiner  alone,  and 
that  he  only  may  pray  for  an  injunction  and 
a  receiver.  It  is  to  be  observed  that  these 
institutions  possess  a  public  character,  and 
it  is  for  the  interest  of  the  public,  not  only 
that  they  shall  be  subjected  to  judicial  in- 
vestigations when  they  ought  to  be,  but  also 
that  they  shall  not  be  so  subjected  when 
they  ought  not  to  be.  Unusual  means  aro 
placed  in  the  hands  of  the  bank  examiner  to 
ascertain  their  condition,  and  it  cannot  be 
presumed  that  he  will  fail  to  act  in  a  proper 
case.  If  one  shareholder  may  maintain  a  bill, 
so  may  every  other.  There  is  no  limit.  To 
subject  loan  .  and  building  associations  to 
vexations,  harassing  and  expensive  litigation 
caused  by  the  suits  of  possibly  multitudinous 
shareholders  who  may  be  dissatisfied,  with  or 
without  reason,  would  greatly  impair  their 
usefulness,  if  not  imperil  their  existence."  In 
Huntington  County  Loan,  etc.  Assoc,  v.  Fulk, 
158  Ind.  113,  63  N.  E.  123,  it  appeared  that 
a  statute  provided  that  proceedings  for  the 
appointment  of  a  receiver  for  an  association 
in  liquidation  should  not  be  entertained  ex- 
cept on  the  written  recommendation  of  the 
state  auditor.  There  being  no  evidence  in 
the  record  showing  that  the  auditor  had  made 
a  written  recommendation  it  was  held  that 
the  appointment  of  a  receiver  for  a  building 
and  loan  association  was  in  violation  of  the 
statute  and  unauthorized. 
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However,  in  some  jurisdictions  it  is  held 
that  a  requirement  that  a  suit  for  the  dis- 
solution of  a  building  and  loan  association 
and  the  appointment  of  a  receiver  shall  be 
brought  by  a  state  officer  or  on  his  recommen- 
dation may  be  waived.  Broadwell  v.  Inter- 
Oqe^  Homestead,  etc.  Assoc.  161  111.  327»  43 
N.  E.  1067;  State  v.  Flitcraft  (Mo.)  36  S. 
W.  675;  Falls  v.  Anglo -Teuton  ia  Bldg.  etc. 
Assoc.  105  Tenn.  18,  58  S.  W.  325. 

Under  a  statute  requiring  the  attorney 
general  to  apply  to  the  court  for  an  order 
for  the  dissolution  of  a  building  and  loan 
association  on  a  report  by  the  state  auditor 
that  the  association  is  insolvent,  it  has  been 
held  that  the  correctness  of  the  auditor's  con- 
clusion cannot  be  decided  by  the  attorney 
general  and  that  where  the  auditor  takes  the 
preliminary  steps  required  by  the  statute  the 
court  has  jurisdiction  to  appoint  a  receiver. 
Illinois  Bldg.  etc.  Assoc,  v.  People,  173  111. 
638,  50  N.  E.  1007. 


8PROWLS 

v; 

BPROWUS  ET  All. 

South  Dakota  Supreme  Court — June  8,  1914. 
84  S.  Dak.  140  f  147  N,  W.  64(i. 


Tenants  in  Common  -*  Bnbjeotlon  of 
Shave  of  Tenant  to  Mortgage  Debt  — 
Subrogation  to  Rights  of  Mortgagee. 

Plaintiff  and  his  cotenant  gave  a  mortgage 
on  the  common  property  to  secure  a  note 
which  they  failed  to  pay,  whereupon  a  sub- 
sequent mortgagee  of  the  cotenant's  interest 
paid  the  note,  obtained  judgment  thereon 
in  another  state,  and  in  an  action  on  the 
judgment  in  this  state  attached  and  sold 
plaintiff's  undivided  interest  for  the  amount 
of  the  foreign  judgment  with  interest  and 
costs.  It  is  held  that  plaintiff  was  entitled 
to  be  subrogated  to  the  rights  of  the  mort- 
gagee in  his  cotenant's  interest,  as  against 
the  subsequent  mortgagee  and  a  grantee  of 
the  cotenant's  interest,  to  the  extent  of  one- 
half  of  the  amount  for  which  his  interest 
was  sold. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Sully  county: 
Bomm,  Judge. 

Action  by  A.  C.  Sprowls,  plaintiff,  against 
A.  H.  Sprowls  et  al.,  defendants.  From  judg- 
ment rendered,  plaintiff  appeals,  'the  facts 
are  stated  in  the  opinion.    Ke:versed. 


Newell  N.  Potcell  and  Luse,  Powell  d  Lu9e 
for  appellant. 

J.  U,  Oropengeiaer  and  Sutherland  d  Payne 
for  respondents. 

[141]  Mc€oY,  J.— In  October,  1907,  appel- 
lant A.  C.  Sprowls  and  respondent  Smith 
then  being  the  owners,  as  tenants  in  com- 
mon, of  certain  real  estate  situated  in  Sully 
County,  jointly  executed  and  delivered  to  one 
Krahn,  as  mortgagee,  a  certain  mortgage  up- 
on said  real  estate  to  secure  the  payment  of 
a  note  for  $2,000.00,  signed  by  appellant  and 
respondent  Smith,  due  three  years  after  date, 
and  which  note  represented  a  joint  debt 
owed  by  them.  This  Krahn  mortgage  was 
duly  recorded  op  the  18th  of  October,  1907. 
On  the  4th  day  of  March,  1909,.  respondent 
Smith  executed  and  delivered  to  respondent 
A.  H.  Sprowls,  as  mortgagee,  a  mortgage  up- 
on the  undivided  individual  interest  of  said 
Smith  in  said  land  to  secure  an  individual 
debt  of  Smith  to  respondent  Sprowls.  When 
the  note  and  mortgage  to  Krahn  became  due 
and  the  same  not  having  been  paid  by  the 
said  [142]  mortgagors  thereof,  said  note  was 
paid  by  respondent  A.  H.  Sprowls.  In  the 
month  of  January,  1911,  Smith  executed  and 
delivered  to  respondent  Rotcher  a  deed  of 
his  undivided  one-half  interest  in  said  real 
estate.  Thereafter  respondent  A.  H.  Sprowls 
secured  a  judgment  jointly  against  the  ap- 
pellant and  said  Smith  on  said  $2,000.00 
Krahn  note,  in  the  courts  of  the  state  of 
Illinois  to  the  amount  of  $2,079.67,  and  in 
May,  1911,  respondent  Sprowls,  as  plaintiff, 
commenced  an  action  in  the  circuit  court  of 
Sully  County  against  the  appellant  and  said 
Smith,  as  defendants,  but  only  made  service 
of  process  upon  appellant.  At  the  time  of 
the  commencement  of  said  last  mentioned 
action,  a  warrant  of  attachment  was  issued 
therein,  on  the  ground  of  non-residence  of 
appellant,  and  a  levy  was  made  thereunder 
alone  on  the  interest  of  appellant  in  said 
real  estate;  and  appellant  not  appearing,  such 
action  proceeded  to  judgment,  and  an  execu- 
tion issued,  and  on  the  18th  day  of  November, 
1911,  the  undivided  individual  share  of  ap- 
pellant in  said  real  estate  was  alone  sold  to 
A.  H.  Sprowls,  respondent,  for  the  sum  of 
$2,234.89,  being  the  full  amount  of  principal, 
interest  and  cost  due  on  said  Illinois  judg- 
ment, and  which  execution  was  returned  fullr 
satisfying  said  judgment. 

Appellant,  as  plaintiff,  instituted  this  ac- 
tion against  respondents  Sprowls,  Rotcher 
and  Smith,  as  defendants,  claiming  to  be  sub- 
rogated, through  A.  H.  Sprowls,  respondent, 
to  one-half  interest  in  said  $2,000.00  Krahn 
note  and  mortgage  indebtedness  to  protect 
the  common  interest  of  appellant  as  against 
the  common  interest  of  said  Smith,  which 
was  liable  for  the  payment  of  one-half  of  said 
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indebtedness,  and  those  claiming  under  him 
subsequent  to  the  recording  of  the  Krahn 
mortgage,  and  seeks  to  have  one-half  of  the 
said  Krahn  indebtedness  foreclosed  as  against 
the  interest  or  common  share  in  said  land 
formerly  owned  by  said  Smith.  On  the  trial 
the  facts  hereinbefore  stated,  among  others, 
were  found,  and  conclusions  of  law  made 
therefrom  as  follows:  "Tliat  plaintiff's  ac- 
tion is  without  equity  as  to  A.  H.  Sprowls; 
that  at  the  commencement  of  this  action 
plaintiff  had  an  adequate  remedy  at  law  as  to 
A.  PI.  Sprowls;  that  plaintiff  should  be  sub- 
rogated to  the  right  of  Kotcher;  that  said  ac- 
tion be  dismissed  as  to  A.  H.  Sprowls;"  and 
judgment  being  accordingly  entered  thereon, 
plaintiff  appeals,  assigning  [1431  the  insuffi- 
ciency of  the  evidence  to  sustain  certain  of 
the  findings;  that  the  findings  do  not  sustain 
the  conclusions  and  judgment;  that  the  find* 
ings  are  sufficient  to  sustain  a  judgment  and 
decree  in  favor  of  plaintiff. 

It  is  the  contention  of  appellant  that  when 
his  common  share  and  interest  in  said  real 
estate  was  sold  and  made  to  pay  and  satisfy 
the  whole  of  the  indebtedness  secured  by 
the  Krahn  mortgage,  and  which  should  in 
equity  have  been  satisfied  by  a  sale  of  both 
the  common  interests  in  said  land,  he  became 
subrogated  to  the  right  of  ELrahn  to  foreclose 
said  mortgage  to  the  amount  of  the  excess 
over  and  above  his  share,  that  should  have 
been  paid  by  the  Smith  common  share, — that 
the  Smith  common  share  or  interest  in  said 
land,  no  matter  by  whom  now  owned  or  in- 
cumbered, cannot  elude  or  escape  its  obliga* 
tion  for  the  satisfaction  of  its  common  share 
of  the  Krahn  mortgage.  We  are  of  the 
view  that  the  contention  of  appellant  is 
sound  and  well  taken,  and  that  the  learned 
trial  court  was  in  error  in  rendering  judg- 
ment that  plaintiff's  action  was  without  equi- 
ty as  to  respondent  Sprowls.  It  seems  to  be 
generally  held  that  wliere  a  tenant  in  com- 
mon pays  off  an  incumbrance  on  the  common 
estate,  equity  will  consider  the  incumbrance 
as  still  existing  in  order  to  enforce  contribu- 
tion from  the  co-tenant,  or  as  extinguished, 
according  to  the  justice  of  the  case.  General- 
ly as  between  tenants  in  comm<m  of  an  eetate 
bound  by  a  joint  lien,  the  part  of  each  is 
lield  liable  to  contribute  only  its  proportion 
toward  the  discharge  of  the  common  burden, 
and  beyond  this,  is  regarded  as  the  surety 
for  the  remaining  part,  and  if  the  part  of 
one  is  called  on  to  pay  more  than  its  propor- 
tion, the  tenant  thus  paying  the  excess  is 
entitled  to  stand  in  the  place  of  the  satisfied 
creditor  to  the  extent  of  the  excess  which 
ought  to  have  been  paid  out  of  the  other 
share.  37  Cyc.  398;  38  Cyc.  47;  Jones  on 
Mort.  Sec.  1089;  Pomeroys  Eq.  Jur.  Sec.  411; 
Hogan  v.  McMahon,  115  Md.  195;  80  Atl.  605, 
Ann.   Cas.   1912C   1260  and  note;    Watson's 


Appeal,  90  Pa.  St.  426.  It  is  apparent  from 
the  foregoing  authorities  that  the  estate  or 
interest  in  common  in  the  land  is  held  to 
contribution  under  subrogation  regardless  oi 
any  personal  right  or  obligation  of  the  owner 
of  such  common  share.  It  is  the  estate  or 
interest  in  the  land  owned  by  Smith  as  a 
tenant  in  common  that  was  charged  with  the 
burden  of  paying  one-half  of  the  Krahn  [144] 
mortgage,  regardless  of  who  might  subse- 
quently become  the  owner  or  incumbrancer  of 
such  share.  The  mortgage  from  Smith  to 
Respondent  Sprowls,  and  also  the  deed  from 
Smith  to  Kotcher,  were  both  expressly  made 
subject  to  the  Krahn  mortgage,  and  both 
were  also  subject  and  junior,  in  legal  right, 
to  the  Krahn  mortgage  under  the  recording 
statute  of  this  state.  Whether  the  mortgage 
under  which  the  subrogation  takes  place  was 
assigned  or  simply  paid  is  immaterial.  It  is 
the  fact  of  payment  or  satisfaction  that  con- 
stitutes the  tenant  in  common  an  equitable 
assignee  and  keeps  the  lien  alive  for  the  pur- 
poses of  subrogation  and  contribution.  2 
Pom.  Eq.  Jur.  Sec.  729.  When  the  share  of 
appellant,  by  judicial  sale,  was  made  to  stand 
the  whole  burden  of  the  Krahn  mortgage  it 
was  in  effect  the  same  as  if  he  had  paid  said 
mortgage  lien  in  money, — his  property  was 
taken  instead  of  his  money.  Appellant's  share 
in  said  land  was  gone  and  he  had  no  further 
interest  therein, — the  value  of  his  land  paid 
$1,117.45  that  should  have  been  paid  by  the 
Smith  interest.  The  respondent  Sprowls  is 
now  the  owner  of  the  share  formerly  owned 
by  appellant.  Respondent,  Sprowls,  under 
the  Krahn  mortgage,  had  the  right  to  sell 
both  common  shares  in  satisfaction  of  the 
Krahn  indebtedness,  and  had  he  done  so  and 
both  interests  had  only  brought  sufficient  to 
satisfy  said  lien,  then  appellant  would  have 
been  in  no  position  to  complain,  but  it  is 
fair  to  presume  that  if  both  common  inter- 
ests had  been  sold,  they  would  have  brought 
double  what  the  one-half  interest  brought, 
and,  under  which  circumstances,  appellant 
would  have  been  entitled  to  one-half  the  sur- 
plus, or  $1,117.45. 

The  other  facts  found  by  the  court, — that 
there  was  no  fraud  or  collusion  between  re- 
spondents Sprowls  and  Rotcher,  and  that 
Smith  is  insolvent,  are  wholly  immaterial. 

Tlie  judgment  appealed  from  is  reversed 
and  the  cause  remanded  with  directions  to 
the  lower  court  to  enter  judgment  and  de- 
cree in  favor  of  appellant  against  both  re- 
spondents Sprowls  and  Rotcher,  adjudging 
that  appellant  be  subrogated  to  the  rights 
and  lien  of  the  Krahn  mortgage  to  the  ex- 
tent of  $1,117.45,  with  interest  and  costs,  in 
and  against  the  undivided  one-half  interest 
in  and  to  said  land  owned  by  Rotcher  and 
covered  by  tlie  mortgage  given  by  Smith  to 
A.  H.  Sprowls;   that  [145]   such  interest  be 
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sold  and  foreclosed  to  satisfy  appellant's  said 
claim  tliefeon,  the  balance,  if  any  received 
upon  such  foreclosure  sale,  after  payment  of 
appellant's  claim,  interest  and  costs,  to  be 
applied  in  payment  of  the  mortgage  given  A. 
H,  Sprowlfi  by  Smith. 


NOTE. 

In  the  reported  case  it  is  held  that  where 
a  mortgage  given  by  tenants  in  common  is, 
by  an  assignee  thereof,  satisfied  by  fore- 
closure against  the  share  of  one  of  the  cO' 
tenants,  the  tenant  whose  undivided  interest 
is  thus  subjected  is  entitled,  for  the  purpose 
of  enforcing  contribution,  to  be  subrogated 
to  the  rights  of  the  original  mortgagee  as 
against  a  subsequent  mortgagee  of  the  in- 
terest of  his  cotenant.  The  cases  discussing 
the  right  of  a  tenant  in  common  who  pays 
a  mortgage  debt  to  enforce  the  mortgage 
against  his  cotenant  are  reviewed  in  the 
notes  to  Parsons  v.  Urie,  10  Ann.  Cas.  278, 
Hogan  V.  McMahon,  Ann.  Cas.  1912C  1260; 
and  American  Bonding  Co.  v.  National  Me- 
chanics Bank,  99  Am.  St.  Rep.  466,  632. 


KAUFMAN  ET  AL. 

V, 


Indiana  Supreme  Court — June  4,  1914. 


1S2  Ind.  372;  lOS  N.  E,  400. 


'Wills  —  AttestatioA  —  Competeaoy  of 
Husband  of  Devisee  as  Witness. 

Burns'  Ann.  St.  1914,  §  525,  providing 
that  when  the  husband  or  wife  is  a  party  to 
an  action  and  not  a  competent  witness  in  his 
or  her  own  behalf  the  other  shall  also  be  ex- 
cluded, and  section  522,  providing  that  in 
suits  by  or  against  heirs  or  devisees  founded 
on  a  contract  with  or  demand  against  the  an- 
ceiitor  to  obtain  title  to  or  possession  of  prop- 
erty, neither  party  shall  be  a  competent  wit- 
ness as  to  any  matter  which  occurred  prior 
to  the  death  of  the  ancestor,  do  not  make  the 
hubband  of  one  of  the  devisees  named  in  a 
will  an  incompetent  witness  under  section 
3132,  requiring  wills  to  be  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  two 
or  more  competent  witnesses,  in  view  of  sec- 
tion 3144,  providing  that  a  witness  beneficial- 
ly interested  may  be  compelled  to  testify 
when  necessary,  but  may  not  take  any  prop- 
erty of  tlie  decedent  other  than  what  he 
would  have  taken  by  the  law  of  descent. 

[See  note  at  end  of  this  case.] 


Appeal  from  Circuit  Court,  Huntington 
county:     Mebuyman,  Judge. 

Action  to  contest  will.  Laura  I.  Murray, 
plaintiff,  and  Anna  M.  Kaufman  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants appeal.  Tlie  facts  are  stated  in  the 
opinion.     Reversed. 

G,  TV.  Watkina  and  R.  A,  Kaufman  for 
appellants. 

Fred  H.  Bowers  and  MUo  N,  Feightner  for 
appellee. 

[372]  Morris,  J. — ^Maria  O.  Murray  died 
testate  leaving  appellant  Anna  M.  Kaufman, 
and  appellee  Laura  I.  Murray  as  her  sole 
heirs.  By  her  will,  admitted  to  probate,  de- 
cedent [373]  devised  one-half  of  her  estate, 
in  fee  simple,  to  Mrs.  Kaufman,  and  the  other 
half  to  appellee,  for  life,  with  remainder  to 
Mrs.  Kaufman's  children  by  a  husband  of  a 
former  marriage.  The  will  was  attested  by 
only  two  witnesses,  one  of  whom  was  the 
husband  of  Mrs.  Kaufman. 

Appellee  instituted  this  action  to  contest 
the  will  on  the  sole  ground  of  undue  execu- 
tion. §  3154  Burns  1014,  Acts  1911  p.  325. 
The  third  paragraph  of  complaint  proceeded 
on  the  specific  theory  that  the  will  was  in- 
valid because  Mr.  Kaufman  was  not  a  compe- 
tent witness  of  its  execution.  The  court  over- 
ruled appellant's  demurrer  to  this  paragraph. 
Appellants  answered  by  a  general  denial,  and 
a  plea  of  estoppel.  There  was  a  verdict  and 
judgment  for  appellee.  The  court'  instructed 
the  jury  that  Mr.  Kaufman  was  not  a  compe- 
tent witness  and  that  consequently  the  will 
was  not  valid.  If  this  instruction  was  er- 
roneous, the  judgment  must  be  reversed. 

By  §  525  Burns  1014,  §  501  R.  S.  1881, 
where  a  wife  is  a  party  to  an  action,  and 
is  incompetent  to  testify  in  her  own  behalf, 
her  husband  is  excluded,  and  appellee  claims 
that  by  virtue  of  such  section,  and  of  §§  522, 
3132  Burns  1014,  §§  499,  2576  R.  S.  1881, 
Mr.  Kaufman  was  an  incompetent  witness, 
and  consequently  the  will  fails  for  want  of 
the  required  attestation.  Belledin  v.  Gooley 
(1901)  157  Ind.  49,  60  N.  E.  706,  and  au- 
thorities cited.  If  the  question  depended  en- 
tirely on  the  provisions  of  the  above  three 
sections,  it  would  necessarily  follow  that  the 
contention  is  correct,  but  §  3144  Burns  1914, 
§  2586  R.  S.  1881,  provides  that  a  witness 
beneficially  interested  may  be  compelled  to 
testify  when  necessary.  The  statute  deprives 
him,  however,  of  taking  any  property  of  the 
decedent  other  than  what  he  would  have  tak- 
en by  the  law  of  descent.  The  proper  con- 
struction of  this  section  has  been  considered 
by  this  court  in  the  recent  case  of  Wiley  v. 
Gordon  (1914)  181  Ind.  252,  104  N.  E.  600, 
and,  under  the  doctrine  there  declared,  Mrs. 
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Kaufman,  had  she  attested  the  will,  vould 
liave  been  a  competent  [374]  witness  and,  it 
necessarily  follows  that,  under  such  doctrine, 
the  husband  would  not  be  excluded  where  the 
wife  is  the  beneficiary.  In  Belledin  t.  Qooley, 
supra,  it  was  correctly  held  that  the  wife 
of  a  sole  beneficiary  of  a  will  was  not  a  compe- 
tent witness,  but  this  was  because  §  3144 
Bums  1914,  supra,  cannot  apply  to  such  a 
case,  for  by  the  terms  of  the  section  the  named 
beneficiary  could  not  take  under  the  will,  and 
as  a  result  there  would  be  no  property  to 
which  the  devise  or  legacy  could  apply.  Rob- 
ertson V.  Robertson  (1889)  120  Ind.  333, 
336,  22  N.  E.  310.  Here  there  were  four 
beneficiaries,  and  the  provisions  of  §  3144  are 
applicable,  with  the  result  of  making  Mr. 
Kaufman  a  competent  witness.  Wiley  v. 
Oordon,  supra.  The  trial  court  erred  in  over- 
ruling the  demurrer  and  in  instructing  the 
jury.  Judgment  reversed  with  instructions 
to  sustain  appellants'  demurrer  to  the  third 
paragraph  of  complaint  and  to  grant  a  new 
trial. 
Rehearing  denied  November  11,  1914 


KOTfi. 

Cemi^eteney',  mm  Atteitims  Wituesa  to 
Will,  •£  Kwiliaad  mr  WiU  mi  Bene- 
ficiaary. 

View  that  Spouse  la  Not  Competent, 

Where  the  common-law  rule  prohibiting  a' 
husband  or  wife  from  testifying  for  or  against 
each  other  has  not  been  ehanged  by  statute, 
the  husband  or  wife  of  a  beneficiary  under  a 
will  is  not  competent  as  an  attesting  witness 
to  the  will.     In  re  Clai^,  reported  in  full, 
post,  this  volume,  p.  837 ;  Rucker  v.  Lambdin, 
12  Smedes  k  M.    (Miss.)    230;   HodgmAn  v. 
Kittredge,   67   N.   H.   254,    32   Atl.    158,   68 
Am.    St.    Rep.    661.      See    also    Cochran    v. 
Brown,  76  N.  H.  9,  78  Atl.  1072.     In  Hodg- 
man   v.  Kittredge,   supra,   it  was  contended 
that  a  devise  to  the  wife  of  a  subscribing  wit- 
ness to  a  will  was  rendered  void  and  that 
the  witness  was  rendered  competent  by  virtue 
of  a  statute  providing  that  *'any  ben^cial 
devise  or  legacy  made  or  given  in  any  will 
to  a  subscribing  witness  thereto  shall  be  void 
as  to  such  witness  and  those  claiming  under 
him,  unless  there  are  three  other  subscribing 
witnesses,  and  he  shall  be  a  competent  wit- 
ness thereto."     (0.  L.  c.  193,  s.  8.)     But  the 
court   said:     "The  intention  of  the  legisla- 
ture to  make  void  a  devise  or  legacy  to  an 
attesting  witness  in  order  that  the  will  may 
not  entirely  fail  is  clearly  expressed.    There 
is  no   evidence  upon  which  it  can  be  found 
that  the  legislature  intended  to  make  compe- 
tent a  witness  incompetent  at  common  law 
for  any  reason  other  than  his  pecimiary  in- 
Ann.  Cas.  1917A. — 53. 


terest  in  the  maintenance  of  the  will,  ax  thai 
a  witness  who  takes  nothing  under  a  will 
should  be  regarded  as  a  devisee  or  legatee*" 

View  that  Spouse  Is  Competent, 

I 

Under  statutes  making  husband  or  wife 
generally  competent  to  testify  in  favor  of 
each  other,  and  where  there  is  no  special  re- 
striction with  respect  to  wills,  the  husband 
or  wife  of  a  beneficiary  under  a  will  is  a 
compettent  attesting  witness  to  the  will. 
White  V.  Bower,  reported  in  full,  post,  this 
volume  at  p.  835;  In  re  Hatfield,  21  Colo. 
App.  443,  122  Pac.  63;  Hawkins  v.  Hawkins, 
64  la.  443,  6  N.  W.  699;  Bates  v.  Oflicer,  70 
la.  343,  30  N.  W.  608;  In  re  Holt,  56  Minn. 
33,  57  N.  W.  219,  45  Am.  St.  Rep.  434,  22 
L.R.A.  481;  Lippincott  v.  Wikoflf,  64  N.  J. 
£q.  107,  33  Atl.  305;  Gamble  v.  Butchee,  87 
Tex.  643,  30  S.  W.  861.  Compare  Jones  v. 
Norton,  10  Tex.  120  (earlier  rule;  nuncupa- 
tive will). 

So  a  statute  providing  that  a  legatee  or 
devisee  who  is  a  subscribing  witness  to  a 
will  can  derive  no  benefit  therefrom  has'  been 
held  not  to  be  a  restriction  on  the  husband 
of  a  devisee,  the  husband  having  no  such  in- 
terest in  the  devise  to  his  wife  as  to  render 
him  incompetent.  Bates  v.  Ofiicer,  70  la.  343, 
30  N.  W.  608,  wherein  the  court  said:  "We 
had  occasion,  in  the  case  of  Hawkins  v. 
Hawkins,  54'  la;  433,  to  examine  the  question 
as  to  whether  a  wife  is  a  competent  subscrib- 
ing witness  to  a  will  in  which  her  husband 
is  a  legatee,  and  we  held  that  she  was.  It 
is  said,  however,  that  in  that  case  the  bequest 
to  the  husband  consisted  of  personal  property, 
while  in  the  present  case  the  wife  is  a  devisee 
of  real  estate.  We  are  unable  to  see  that 
this  should  change  the  rule  adopted  in  tlie 
cited  case.  The  rule  is  founded  on  the 
thought  that  the  disqualifying  interest  must 
be  a  present,  certain  and  vested  interest,  and 
not  an  interest  uncertain,  remote  or  contin- 
gent. This  being  the  test  of  interest,  it  is 
very  plain  that  any  interest  Bates  may  have 
in  real  estate  devised  to  his  wife  depends 
upon  the  contingency  that  he  may  survive 
her,  or  that  it  may  not  be  sold  upon  execu- 
tion or  judgment  against  his  wife,  or  that 
h'e  may  not  be  divorced  from  her." 

A  statute  rendering  a  husband  or  wife 
incompetent  to  testify  for  or  against  each 
other  in  any  action  has  been  regarded  As 
allowing  such  testimony  in  every  case  not 
strictly  within  the  letter  of  the  prohibition; 
aind  under  a  statute  of  that  kind  it  has  been 
held  that  the  husband  or  wife  of  a  legatee- 
under  a  will  is  competent  as  a  subscribing 
Witness  to  testify  in  the  informal  proceeding 
wherein  the  will  is  admitted  to  probate.  Lan- 
ning  V.  Gay,  70  Kan.  363,  78  Pac.  810,  85 
Pac.  407.  In  that  case  the  court  said :  "The 
policy  of  our  law  is  to  break  away  from  the 
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disqualifying  restrioiions  anciently  imposed 
upon  witnesses  by  reason  of  interest.  The 
same  may.  be  said  of  disqualifications  arising 
from  marital  relations.  In  Higbee  y.  Mc- 
Millan, 18  Kan.  133,  138,  it  was  said:  'Tlie 
law  has  abolished  interest  as  a  bar  to  compe- 
tency of  the  witness;  and  considering  the 
other  liberal  legislative  provisions  regarding 
the  testimony  of  married  parties,  for  and 
against  each  other,  the  prohibition  contained 
in  said  subdivision  third  of  section  323  [Gen. 
Stat.  1001,  §  4771]  should  only  apply  where 
the  letter  of  the  law  makes  the  same  indis- 
pensable.' ** 

In  many  jurisdictions  the  question  of  the 
competency  of  the  husband  or  wife  of  a 
beneficiary  as  an  attesting  witness  to  a  will 
has  been  settled  by  the  enactment  of  a  stat- 
ute providing,  substantially,  that  the  witness 
shall  be  competent  but  that  the  devise  or 
legacy  to  the  wife  or  husband  of  the  witness 
shall  be  void.  See. the  following  cases;  In 
re  Townsend,  34  Ch.  D.  (Eng.)  357;  Alpin 
V.  Stone  [1904]  1  Ch.  (Eng.)  543;  Wigan 
V.  Rowland,  11  Hare  (Eng.)  157,  1  Eq.  Rep. 
213,  17  Jur.  910,  1  W.  R.  383;  Re  Tuckett, 
9  Ont.  W.  Rep.  979  {quoting  Wills  Act,  R.  S. 
O.  ch.  128,  sec.  17);  Freel  v.  Robinson,  18 
dnt.  L.  Rep.  651,  13  Ont.  W.  Rep.  1164; 
Re  Fry,  18  British  Columbia  63 ;  Rowlett  v. 
Moore,  252  111.  430,  Ann.  Cas.  1912D  346, 
96  N.  E.  835;  Floor  v.  Green,  83  S.  W.  133, 
26  Ky.  L.  Rep.  1073;  Moore  v.  McWilliams, 
3  Rich.  Eq.  (S.  C.)  10;  Key  v,  Weathersbee, 
43  S.  C.  414,  21  S.  E.  324,  49  Am.  St.  Rep. 
846;  Giddings  v.  Turgeon,  68  Vt,  106,  4  Atl. 
711.  Compare  Hatfield  v.  tliorp,  5  B.  & 
Aid.  589,  7  E.  C.  L.  199,  106  Eng.  Rep.  (Re- 
print) 1305;  Ryan  v.  Devereux,  26  U.  C.  Q, 
B.  100  (prior  to  statute).  Such  a  statute 
has  been  held  not  to  be  retroactive.  Rowlett 
v.  Moore,  262  111.  436,  Ann.  Cas.  1912D  346, 
96  N.  E.  835;  Giddings  v.  Turgeon,  58  Vt. 
106,  4  Atl.  711.  In  Rowlett  v.  Moore,  supra, 
it  appeared  that  the  statute  provided  as  fol- 
lows: "This  act  being  remedial  in  character 
shall  be  construed  liberally  and  shall  apply 
to  cases  arising  on  wills  of  persons  deceased, 
prior  to  the  adoption  of  this  act,  but  not 
finally  adjudicated."  (Laws  of  1911,  p.  538.) 
But  the  court  said:  "Upon  the  death  of  a 
testator  property  rights  become  fixed.  If  he 
leaves  a  valid  will  the  title  of  the  legatees 
and  devisees  becomes  a  vested  right,  and  if 
the  will  is  invalid  his  property  passes,  under 
the  statute,  to  his  heirs  by  descent  and  their 
titje  becomes  vested.  ...  To  construe 
the  act  in  question  so  as  to  give  it  a  re- 
troactive effect  would,  in  effect,  be  to  recog- 
nize the  power  of  the  legislature  to  deprive 
persons  of  property  rights  without  due  proc- 
ess of  law,  which  the  constitution  forbids." 
The  English  statute  (Wills  Act  of  1837;  St. 
1  Vict.  c.  26,  §  15)  was  set  forth  in  Ander- 


son ▼.  Anderson,  L.  R.  13  Eq.    (Eng.)  S81, 
41  L.  J.  Ch.  247,  20  W.  R.  313  as  follows: 
"Before   the   statute   any   beneficial   interest 
given  by  will  to  the  persons  by  whom  ducb 
will  might  be  attested  was  null  and  void; 
but  the  attesting  witnesses  were  not  disquali- 
fied   from    proving,    as    witnesses,    the  due 
execution  of  the  testamentary  instrument:  25 
Geo.  2,  Q.  6.    The  existing,  statute,  keeping  ia 
view  the  principle  of  public  policy  which  is 
obviously   involved   in   the   former   law  has 
extended  its  operation;  and  by  the  15th  sec- 
tion it  is  enacted.  That  if  any  person  shall 
attest   the  execution  of  any  will  to  whom, 
or    to   whose    wife    or    husband,    any  bene- 
ficial   devise,    legacy,    estate,    interest,  gift, 
or  appointment  of  or  affecting  any  real  or 
personal   estate,   shall   be   thereby   given  or 
made,  such  devise,  legaey,  etc.,  shall,  so  far 
and  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  the  wife  .or  hus- 
band  of   such   person,   be   utterly   null  and 
void ;   and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution 
of  such,  will,  or  to  prove  the  validity  or  in- 
validity thereof,  notwithstanding  such  devise. 
legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  y/HV  "    In  Thorpe  v.  Besi- 
wick,  6  Q.  B.  D.  (Eng.)  311,  45  J.  P.  440,  50 
L.  J.  Q.  B.  320,  44  L.  T.  N;  8.  180,  29  W.  R 
631,  it  was  held  that  the  act  did- not  apply  a^ 
against  a  witness  who  married  a  devisee  after 
the   attestation  of  the  will  but   before  the 
death  of  the  testator.     In  Illinois  before  the 
statute  of  1911,  the  husband  or  wife  of  a 
beneficiary  under  a  will  was  not  a  competent 
attesting   witness   to   the   will,   by   force  of 
the  comnaon-law  rule  which  prohibited  a  hus- 
band or  wife  from  testifying  for  or  against 
each  other.    Chicago  Title  etc  Co.  v.  Brown, 
183   111.   42,   65  N.   E.   632,   47   L.R.A.   798; 
Sloan    y.    Sloan»    184,    111.    579,    56    N.   £. 
952;   Fearn  v.  Postlewaite,  240111.  626,  SS 
N.  E.  1057.     And  the  husband  or  wife  wa» 
not  rendered  competent  by  a  release  of  the 
benefits   under  the   will.     Fisher  y.   Spence, 
150  111.  253,  37  N.  E.  314,  41  Am.  St.  Rep. 
360.    In  Vermont  before  the  statute  of  1884, 
the  common-law  rule  rendered  the  husband  or 
wife  of  a  beneficiary  incompetent  as  an  at- 
testing witness;  and  this  rule  was  held  not 
to  be  affected  by  a  statute  which  avoided  all 
legacies  and  devises  to  a  witness  but  made 
tlie  witness  competent.    Giddings  v.  Turgeon, 
58  Vt.  106,  4  Atl.  711. 

Under  a  statute  providing  that  tlie  gift  by 
will  of  any  beneficial  interest  to  an  attesting 
witness  shall  be  void  and  that  the  witness 
shall  be  competent,  it  has  been  held  that  a 
devise  to  the  husband  of  a  witness  i^  void 
and  that  the  witness  is  competent.  Jacksim 
V.  Woods,  1  Johns.  Cas.  (N.  Y.)  163;  Jack- 
son V.  Durland,  2  Johns.  Cas.  (N.  Y.)  314. 
See  also  Mopre  v.  McWilliams,  3  Rich.  ¥.<i. 


WHITE  V. 

56  Colo, 
(S.  G.)  10.  And  see  the  reported  case,  ex- 
plaining Belledin  v.  Gooley,  157  Ind.  49,  60 
X.  E.  706.  Compare  Fortune  v.  Buck,  23 
Conn.  1;  Ryan  v.  Devereux,  26  U.  C.  Q.  B. 
100,  this  construction,  it  will  be  noticed,  is 
contrary  to  the  decisions  in  Sullivan  v.  Sulli- 
van, 106  Mass.  474,  8  Am.  Eep.  356  (cited 
infra)  ;  Hodgman  v.  Kittrcdge,  67  N.  H.  254, 
32  Atl.  158,  68  Am.  St.  Rep.  661  (cited 
&upra,  in  the  subdivision  View  that  Spouse 
Is  Mot  Competent)  and  Giddings  v.  Turgeon, 
58  Vt.  106,  4  Atl.  711  (cited  supra,  this 
subdivision). 

In  Massachusetts  apparently  the  spouse  of 
a  legatee  is  a  competent  witness  to  the  will 
by  force  of  a  statute  providing  that  a  benefi- 
cial devise  or  legacy  made  in  a  will  to  the 
husband  or  wife  of  a  subscribing  witness 
shall  he  void  unless  there  are  three  other 
competent  witnesses  to  the  will.  (Pub.  Stat, 
c.  127,  §  3.)  See  Powers  v.  Codwise,  172 
Mass.  425,  52  N.  E.  525.  Before  the  enact- 
ment of  that  statute  a  wife  was  not  a  com- 
petent attesting  witness  to  a  will  containing 
a  devise  to  her  husband.  Sullivan  v.  Sulli- 
van, 106  Mass.  474,  8  Am.  Rep.  356.  In  that 
case  the  court  refused  to  construe  a  statute, 
avoiding  devises  and  bequests  to  a  subscrib- 
ing witness,  as  avoiding  also  a  devise  to  the 
IkUsband  of  a  subscribing  witness,  and  leav- 
ing the  rest  of  the  will  valid. 
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575.  '~ 

Competency  of  Spouse  of  Beneficiary. 

Laws  1883,  p.  289,  expressly  and  entirely 
removes  all  disability  in  witnesses  from  testi- 
fying on  account  of  interest,  so  that,  if  the 
wife  of  a  beneficiary  under  a  will  ha«  any 
interest,  it  does  not  disqualify  her. 

[See  note  at  end  of  this  case.] 

Same. 

Under  Rev.  St.  1908,  §  7274,  providing  that 
a  wife  shall  not  be  examined  for  or  against 
her  husband  without  his  consent,  a  married 
woman  who  attested  a  will  under  which  her 
husband  was  a  beneficiary,  and  which  he 
was  seeking  to  establish,  may  testify  for  the 
will. 

[See  note  at  end  of  this  case.] 

Same. 

Rev.  St.  1908,  §  7074,  provides  that,  where 
a  will  leaves  any  interest  to  a  subscribing 
witness,  it  shall  be  invalid,  unless  it  is  at- 
tested by  a  sufficient  number  of  other  com- 
petent witnesses,  and  Rev.  St.  1908,  §§  4181- 
4191,  maizes  a  legacy  to  a  husband  his  own 
property  separate  from  that  of  his  wife. 
Held,  that  the  wife  of  a  beneficiary  who  at- 
tested  a  will  had  no  such  interest  thereun- 
der as  would  forfeit  the  interest  of  the  hus- 
band. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  City  and  County 
of  Denver:     Whitfobd,  Judge. 

Action  for  probate  of  will.  Bower  et  al.| 
proponents,  and  White  et  al.,  contestants. 
Judgment  for  proponents.  Contestants  bring 
error.  The  facts  are  stated  in  the  opinion. 
Affirmed. 


WHITE  ET  AJm 


V. 


Colorado  Supreme  Court — ^December  1,  1913. 


60  Colo,  575;  ISO  Tac,  1053. 


'WiUm  ~  Witneasea  —  Sponse  of  Bene«- 
flciary. 

Under  Rev.  St.  1908^  §  7071,  requiring  wills 
to  be  attested  by  two  or  more  credible  wit- 
nesses, "credible"'  meaning  competent  to  tes- 
tify to  its  execution,  and  section  7074,  de- 
claring that  a  bequest  to  a  subscribing 
witness  void  unless  attested  by  a  sufficient 
number  of  other  competent  witnesses,  the 
wife  of  a  beneficiarv  under  a  will  is  com- 
petent  to  witness  its  execution. 

[See  note  at  end  of  this  case.] 

"Wliat  Law  GoTerns. 

Under  Rev.  St.  1908,  §  7071,  requiring  a 
will  to  be  attested  by  two  or  more  credible 
witnesses,  the  competency  of  attesting  wit- 
nesses must  be  determined  by  the  statute  law 
relating  to  competency  of  witnesses  and  not 
by   the   common   law. 


Frank  D,   Taggart,   Carle  Whitehead  and 
Albert  L,  Vogl  for  plaintiffs  in  error. 
Doud  d  Fowler  for  defendants  in  error. 

[575]  Gabbigues,  J. — 1.  October  29,  1909, 
Darwin  W.  White  attempted  to  execute  his 
last  will  and  testament  wherein  he  be- 
queathed parts  of  his  estate  to  one  Clarence 
E.  Bower.  The  two  witnesses  to  the  will 
were  A.  J.  Fowler  and  Mrs.  Catharine  C. 
Bower,  the  latter  being  the  wife  of  Clarence 
E.  Bower,  a  legatee  under  the  will.  On  tjie 
decease  of  Darwin  W.  White,  the  will  was 
admitted  to  probate  in  the  county  court, 
where  a  contest  was  filed,  and  an  appeal 
taken  to  the  district  court  where  the  judg- 
ment was  again  [576]  in  favor  of  proponents, 
admitting  the  will  to  probate,  and  contest- 
ants bring  the  case  here  on  error. 

The  apparent  purpose  of  this  action  is  to 
defeat  the  establishing  the  will  on  the  ground 
that  one  of  the  two  attesting  witnesses  was 
the  wife  of  a  beneficiary,  and  therefore  in- 
competent to  witness  its  execution,  and  if 
incompetent,  then  the  document  was  not  sub- 
scribed by  two  credible  witnesses  within  the 
meaning  of  the  statutes,  and  for  that  reason 
void.    It  was  stipulated  that  the  question  iu 
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the  case  to  be  determined,  is  whether  under 
the  above  state  of  facts  Catherine  C.  Bower 
was  a  competent  witness  to  the  will,  and  in 
the  event  she  was,  whether  the  legacy  of  her 
husband,  Clarence  E.  Bower,  should  be  for- 
feited on  account  of  her  being  one  of  the 
two  subscribing  witnesses. 

1.  Upon  the  question  of  the  instrument 
being  void  because  not  properly  attested,  the 
statute  regarding  the  execution  of  wills  (R. 
S.  1908,  §  7071)  provides:  That  all  wills 
shall  be  attested  by  two  or  more  credible 
witnesses.  A  credible  witness,  in  the  sense 
here  used,  means  a  competent  witness  under 
the  law  to  testify  to  its  execution.  Was  Mrs. 
Bower  competent  or  incompetent  to  witness 
the  will?  In  the  event  she  was  incompetent, 
it  is  void  because  not  executed  by  two  wit- 
nesses. If  she  was  competent,  it  is  not  void. 
The  same  statute,  §  7074,  provides:  That 
if  a  will  leaves  a  subscribing  witness  any  in- 
terest, that  such  interest  shall  be  void  unless 
it  is  attested  by  a  sufficient  number  of  other 
competent  witnesses.  We  think  from  the  in- 
tent and  effect  of  this  statute.  Bower  him- 
self would  have  been  a  competent  witness  to 
the  will,  though  it  left  him  a  legacy,  but 
that  it  would  have  been  void  as  to  his  in- 
terest unless  it  w^as  properly  attested  by 
other  witnesses.  If,  for  the  sake  of  the 
argument,  we  concede  such  a  unity  of  inter- 
est between  Bower  and  his  wife,  as  to  con- 
stitute her  a  legatee  [577]  under  the  statute, 
the  only  statutory  inhibition  on  that  account, 
against  her  attesting  the  instrument,  is  that 
the  statute  forfeits  the  legacy.  It  does  not 
declare  the  will  void.  The  interest  willed 
Bower  was  the  only  one  involved,  and  if  the 
statute  would  but  have  declared  it  void  in 
case  he  attested  the  will,  then  the  court 
should  not,  on  account  of  their  oneness  of 
interest,  declare  it  void  because  she  attested 
it.  We  are  not  saying  the  will  left  her  any 
interest,  or  that  she  had  any;  but  if  she  had, 
it  was  the  identical  interest  he  possessed,  and 
the  only  effect  of  her  subscribing  the  will 
would  be  to  render  his  legacy  void — ^not  the 
will.  If  the  will  would  not,  on  account  of 
hifl  interest,  have  been  void  had  he  been  a 
subscribing  witness  instead  of  his  wife,  then 
it  cannot  be  void  on  account  of  the  identical 
interest,  because  she  is  the  subscribing  wit- 
ness. She,  on  account  of  the  marriage,  would 
not  be  rendered  incompetent  as  a  subscrib- 
ing witness  in  such  a  case  by  facts  that 
would  not  disqualify  him. 

3.  It  is  claimed  that  at  common  law  Mrs. 
Bower  would  have  been  incompetent  to  testify 
in  court,  at  the  time  she  witnessed  the  will, 
to  the  facts  which  she  then  attested:  first, 
on  account  of  interest,  and  second,  on  account 
of  public  policy,  and  it  is  argued  that  by 
virtue  of  §  8,  chapter  104,  Gen.  Laws  1877, 
this  common  law  disability  is  still  in  force 


in  Colorado.  We  do  not  agree  with  this  con* 
tention.  Competency  of  attesting  witnesses 
to  will  must  be  tested  by  the  general  law 
relating  to  competency  of  witnesses  as  pro- 
vided by  the  statute,  and  not  by  the  common 
law.  The  test  is,  whether  luider  the  statute, 
she  would  have  been  a  competent  witness  in 
court,  at  the  time  of  attesting  the  will,  to 
testify  to  the  facts  of  its  execution.  This 
question  is  quite  thoroughly  discussed  in 
Butler  V.  Phillips,  38  Colo.  389,  12  Ann.  Cas. 
204,  88  Pac.  480,  and  while  the  subject  mat- 
ter here  involved  is  different  from  that  case, 
we  think  from  analogy,  the  same  rules  and 
principles  [578]  apply.  The  act  of  1883,  page 
289,  S.  L.  1883,  entirely  removes  all  dis- 
ability, so  far  as  this  case  is  concerned,  in 
witnesses  from  testifying  on  account  of  in- 
terest; so  if  Mrs.  Bower  had  any  interest, 
it  did  not  disqualify  her  from  attesting  the 
will. 

4.  Upon  the  subject  of  public  policy,  our 
statute  (§  7274,  R.  S.  1908)  provides  that 
the  wife  shall  not  be  examined  for  or  against 
her  husband  without  his  consent  and  nee 
versa.  Tliis  statute  contains  the  only  limi- 
tation on  the  ground  of  public  policy,  and  is 
controlling  on  the  subject,  and  not  the  com- 
mon law.  Bower  was  beneficially  interested 
in  the  will  and  was  seeking  to  establish  it. 
His  wife,  with  his  consent,  Waa  testifying  for, 
and  not  against  him. 

5.  The  will  having  been  attested  by  two 
competent  witnesses,  the  remaining  question 
is,  is  the  legacy  it  gives  Bower  void  on  ac- 
count of  his  wife's  interest  arising  from  the 
marital  relations?  Had  she  any  beneficial 
interest  in  the  legacy  left  her  husband  br 
the  will?  Under  our  statute  (chapter  90, 
H.  S.  1008,  p.  1054)  the  legacy  given  Bower 
by  the  will  la  his,  separate  and  distinct  from 
his  wife's  property.  In  law  they  are  dis- 
tinct persons,  having  individual  property 
rights,  and  may  hold  separate  estates.  This 
legacy  is  Bower's  separate  property,  and  his 
wife  has  no  direct  or  certain  interest  in  it. 
In  re  Holt,  56  Minn.  33,  67  N.  W.  219,  22 
L.RJL  481,  45  Am.  St.  Rep.  434;  Gamble  v- 
Butchee,  87  Tex.  643,  30  S.  W.  861. 

We  therefore  conclude  that  Catharine  C. 
Bower  was  a  competent  witness  to  attest  this 
will,  that  it  is  valid,  and  that  she  has  no  such 
interest  in  the  document  as  will  impose  upon 
her  husband  a  forfeiture  of  hia  legacy  be- 
cause she  witnessed  its  execution. 

Judgment  affirmed. 

Musser,  C.  J.,  and  Scott,  J.,  concur. 


NOTJB. 

It  is  held  in  the  reported  case,  applying  the 
Colorado  statute,  that  the  wife  of  a  bene- 
ficiary under  a  will  is  competent  as  an  at- 
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testing  witness  to  the  will,  and  that  the 
fact  that  she  is  a  witness  does  not  work  a  for- 
feiture of  the  legacy  given  by  the  will  to  her 
husband.  The  cases  on  this  subject  are  col- 
lated in  the  note  to  Kaufman  v.  Murray,  re- 
ported ante,  this  volume,  at  page  832. 


APPHAI.  OF  Cl4AltK  ITT  AI.. 

Maine  Supreme  Judicial  Court — October  21, 

1915. 

114  Me,  106;  96  Atl.  617. 


Wills  —  Attestation  —  "Credible  Wit- 
ness." 

Ab  construed  by  the  common  law,  a  "cred- 
ible witness"  to  a  will  means  a  "competent 
witness." 

[See  18  Ann.  Cas.  1091.] 

Wife  of  Benefloiary  mM  Ooatyetent  Wit* 
ness. 

In  view  of  Rev.  St.  e.  77,  under  which  a 
wife  takes  one-half  of  all  the  real  estate  of 
which  the  husband  was  seized  during  cover- 
ture upon  his  death  without  issue,  and  one- 
third  upon  his  death  with  issue,  and  the  hus- 
band is  powerless  to  alienate  or  in  any  way 
dispose  of  her  statutory  interest  without  her 
consent,  or  without  paying  her  the  appraised 
value  thereof,  the  wife  of  a  person  to  whom 
a  will  gave  personal  property  and  real  estate 
in  fee  was  "beneficially  interested"  within 
Rev.  St.  c.  76,  §  1,  requiring  a  will  to  be 
subscribed  by  three  credible  attesting  wit- 
nesses not  beneficially  interested  under  such 
will,  as  her  interest  was  not  remote  and 
uncertain,  but  direct  and  fixed,  and  the  fact 
that  it  was  contingent  was  immaterial. 

[See  note  at  end  of  this  case.] 

Competency  of  Witness  —  Time  of  De« 
termination. 

Under  Rev.  St.  c.  76,  §  2,  providing  that, 
when  the  witnesses  to  a  will  are  competent  at 
the  time  of  attestation,  their  subsequent  in- 
competency will  not  prevent  the  probate  of 
the  will,  the  witnesses  must  be  competent  at 
the  time  of  the  execution  of  the  will. 

[See  16  Ann.  Cas.  889.] 

Competency   of  Witness  for  One  Pur- 
pose Only. 

The  witnesses  to  a  will  cannot  be  compe- 
tent for  one  purpose  and  incompetent  for  an- 
other. 

On  report  from  Supreme  Judicial  Court, 
Androscoggin  county. 

Probate  proceeding.  Appeal  by  Ellen  S. 
Clark,  et  al.,  from  decree  of  Judge  of  Probate 
refusing  to  admit  to  probate  will  of  Adelbert 
I.   Clark,   deceased.     Case  reported  to  Law 


Court  on  agreed  statement  of  facts.    The  facts 
are  stated  in  the  opinion.    Affirmed. 

William  H.  Newell  for  contestants. 

Fred  0.  Watson  for  executor. 

George  8,  McCarty  for  Mary  E.  Clark. 

[106]  Speab,  J. — ^This  case  comes  up  on  an 
agreed  statement.  There  is,  however,  only 
one  question  raised,  whether  or  not  the  fact 
that  Florence  R.  Johnson  subscribed  as  an 
attesting  witness  to  the  will  of  Adelbert  I. 
Clark  rendered  the  will  void,  it  being  ad- 
mitted that  Florence  R.  Johnson  was  the  wife 
of  William  M.  Johnson,  a  devisee  named  in 
the  will.  R.  S.  Chapter  76,  Section  1,  pro- 
vides as  follows:  "Any  person  of  sound 
mind,  and  of  the  age  of  twenty-one  years, 
may  dispose  of  his  real  and  personal  estate 
by  will,  signed  by  him,  or  by  some  person  for 
him  at  his  request,  and  in  his  presence,  and 
subscribed  in  his  presence  by  three  credible 
attesting  witnesses,  not  beneficially  interested 
under  said  will." 

( 1 )  Was  Florence  R.  Johnson,  'at  the  time 
of  the  execution  of  the  will,  a  credible  wit- 
ness? The  term  "credible"  is  not  defined  by 
the  statute,  but  as  construed  by  the  common 
law  means  competent.  Castine  Church,  Ap- 
pellant, 91  Maine  416.  Under  R.  S.  Chap- 
ter 84,  Section  107:  "No  person  is  ex- 
cused or  excluded  from  testifying  in  any 
civil  suit  or  proceeding  at  law,  or  in  equity, 
by  reason  of  his  interest  in  the  event  thereof 
as  party  or  otherwise,  except  as  hereinafter 
provided,  but  such  interest  may  be  shown  to 
aflfect  his  credibility;  and  the  husband  or  wife 
of  either  party  may  be  a  witness.''  But  sec- 
tion 109  modifies  the  scope  of  section  107  as 
follows:  "Nothing  in  section  one  hundred 
and  seven  affects  the  law  relating  to  the  at- 
testation of  the  execution  of  last  wills  and 
testaments,  or  of  any  other  instrument, 
which  the  law  requires  to  be  attested." 

(2)  Was  Florence  R.  Johnson,  at  the  time 
she  witnessed  the  will,  "beneficially  interested 
under  said  will?"  If  she  was,  the  will  is  void. 
We  think  she  was  manifestly  so  interested. 
Paragraph  III  of  the  will  reads:  "I  give  and 
bequeath  to  William  N.  Johnson,  five  thous- 
and dollars  and  I  also  give  to  him,  William 
N.  Johnson,  my  homestead  forever,  being  all 
the  real  estate  I  own." 

Florence  R.  Johnson  was,  and  is,  the  wife 
of  William  N.  Johnson.  The  case  does  not 
show  whether  they  have  children  or  not.  It 
makes  no  difference,  however,  with  the  legal 
aspect  of  the  case.  Yet,  it  is  the  established 
law  of  this  State,  since  1895,  R.  S.,  Chapter 
77,  that  if  the  husband  dies  without  issue 
the  widow  takes  one-half  and  if  with  issue, 
one-third,  by  descent,  of  all  the  real  estate 
of  which  the  husband  was  seized  during  cover- 
ture.   The  moment  the  [107]  real  estate  de- 
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vised  under  this  will  vested  in  the  husband) 
the  statutory  interest  vested  in  his  wife,  and 
he  was  powerless  from  that  time  to  alienate 
cr  in  any  way  dispose  of  it  without  her  con- 
sent; or  by  sale,  without  paying  her  the  ap- 
praised value  of  her  interest.  R.  S.,  Chapter 
77*  Section  17. 

That  the  wife's  interest  is  contingent  does 
not  avail  the  appellant.  In  Castine  Church, 
Appellant,  supra,  it  was  held:  "Was  Agnes 
T.  Hooper,  at  the  time  she  attested  the  will, 
'beneficially  interested'  under  it?  She  is 
named  as  a  legatee,  in  a  certain  contingency. 
If  Anstres  R.  Folsom,  the  legatee,  should  de- 
cease before  the  testatrix,  Agnes  was  to  take, 
otherwise  not.  While  she  did  not  take  an 
absolute,  certain  interest  under  the  will,  it 
would  become  absolute  and  certain  in  an 
event  which  might  happen  ...  If  the 
will  provides  a  pecuniary  benefit  to  the  at- 
testing witness,  though  dependent  upon  the 
happening  of  an  event,  which  may  happen,  he 
has  a  beneficial  interest  under  it,  in  contem- 
plation of  law;  and  if  the  subsequent  event 
upon  which  the  interest  depends  does  not 
happen,  that  fact  does  not  relate  back  and 
restore  competence.  It  is  important  that  the 
safeguards  which  the  law  has  thrown  around 
the  execution  of  wills,  should  not  be  with- 
drawn or  weakened;  and  to  that  end,  a  will 
which  provides  a  pecuniary  benefit,  absolute 
or  contingent,  to  a  legatee,  should  not  be 
witnessed  by  such  legatee.  He  is  interested, 
and  therefore  not  credible  or  competent."  In 
the  case  at  bar  the  pecuniary  interest  of  the 
wife  is  not  remote  and  uncertain  but  direct 
and  fixed  upon  the  contingency  of  the  hus- 
band's death. 

We  are  unable  to  discover  any  profit  to  be 
derived  from  an  extended  review  of  the  cases 
cited,  as,  like  the  case  at  bar,  the  opinions  are 
predicated  upon  the  interpretation  of  the 
phraseology  of  the  particular  statute  under 
consideration.  It  may  be  proper,  however,  to 
allude  to  Winslow  v.  Kimball,  25  Me.  403,  as 
this  case  seems  to  be  relied  upon  as  the  one 
jVlaine  case  presenting  the  logical  and  proper 
theory  upon  which  the  present  case  should  be 
decided.  But  it  will  be  observed  by  a  refer- 
ence to  the  statute  there  under  considera- 
tion, R.  S.,  1841,  Chapter  92,  Section  6,  that 
it  was  an  entirely  different  statute  from  the 
one  now  before  us.  It  reads:  "All  devises 
and  legacies  to  a  subscribing  witness  to  a 
will  or  codicil  shall  be  void,  unless  there  be 
three  other  competent  subscribing  [108]  wit- 
nesses to  the  same."  Tlie  court  decided,  that 
this  statute,  in  terms,  vitiated  a  bequest  to 
a  witness  to  the  will,  but  did  not  render  the 
witness   incompetent  as  to  the  rest  of  the 


will.  But  this  is  not  the  case  at  all  before 
us.  Til  is  statute  making  void  a  legacy  to  an 
attesting  witness  was  omitted  in  the  revision 
of  1857,  and  the  witnesses  were  required  to 
bo  "disinterested  and  credible."  In  1857  the 
phraseology  was  changed  so  as  to  require 
"three  credible  attesting  witnesses  not  bene- 
ficially interested  under  the  provisions  of  the 
will."  In  1883  this  was  condensed  to  read, 
"three  credible  attesting  witnesses  not  bene- 
ficially interested  under  said  will."  The  ques- 
tion here  is  whether  the  witness  was  "bene- 
ficially interested  under  said  will"  if  so,  then, 
by  the  terms  of  the  present  statute,  such  wit- 
ness is  incompetent  and  the  instrument  pur- 
porting to  be  a  will  becomes  nugatory.  The 
witnesses  must  be  competent  at  the  time  of 
the  execution  of  the  will.  R.  S.,  Chapter  76, 
Section  2,  Castine  Church,  Appellant,  supra, 
at  page  422.  They  cannot  be  competent  for 
one  purpose  and  incompetent  for  another. 
The  statute  makes  no  such  division. 

In  Massachusetts,  in  an  opinion  by  Grey, 
J.,  who  was  later  the  Chief  Justice  and  also 
a  member  of  the  Supreme  Court  of  the  United 
States,  in  which  a- review  is  made  of  both  the 
English  and  American  decisions,  this  rule 
of  interpretation  is  fully  approved.  In  Sul- 
livan V.  Sullivan,  106  Mass.  474,  8  Am.  Rep. 
356,  the  head  note  states  the  result  of  the 
opinion  in  a  single  sentence:  "A  wife  is  not 
a  competent  attesting  witness  to  a  will  which 
contains  a  devise  to  her  husband."  Further- 
more, as  was  said  in  Castine,  Appellant,  we 
think  this  interpretation  of  the  statute  is 
in  harmony  with  the  purpose  and  intent  of 
the  Legislature  and  in  accord  with  sound 
public  policy.  It  tends  to  erect  a  safeguard 
against  the  influence  of  pecuniary  interest, 
well  calculated  to  bias  the  testimonv  of  ordi- 
nary,  and  sometimes  of  very  ignorant,  per- 
sons, who  are  permitted,  as  witnesses  to  the 
execution  of  a  will,  to  give  their  opinion  as 
to  the  sanity  and  competency  of  the  testator. 
In  accordance  with  the  stipulation, 
Judgment  of  the  Court  of  Probate  affirmed. 

NOTE. 

The  reported  case,  distinguishing  Winslow 
V.  Kimball,  25  Me.  493,  which  was  decided 
under  an  earlier  Maine  statute,  holds  that 
the  wife  of  a  devisee  is  "beneficially  interest- 
ed" under  the  will  and  therefore  is  not 
"credible"  and  not  competent  as  an  attest- 
ing witness  to  the  will.  For  a  discussion  of 
the  competency,  as  an  attesting  witness  to 
a  will,  of  the  husband  or  wife  of  a  beneficiary, 
see  the  note  to  Kaufman  v.  Murray,  reported 
ante,  this  volume,  at  page  832. 
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Alabama  Supreme  Court — ^November  7,  1914. 


189  Ala,  890;  66  So,  676. 


MaadainiM  ^  Isananoe  Im  Vaeation. 

The  writ  of  mandamus  and  incidental  pro- 
hibition,  being  peremptory  in  character,  is 
void  when  issued  in  vacation,  and  was  proper- 
ly quashed,  and  the  fiat  under  which  the  writ 
was  issued  by  the  clerk  was  void  for  the  same 
reason. 

Fiat  for  Writ  —  Definiteneas. 

A  fiat  to  the  circuit  clerk  of  a  county,  di- 
recting him  to  issue  mandamus  "or  other 
remedial  writ"  requiring  the  judge  of  pro- 
bate to  certify  his  disqualification,  is  bad, 
in  that  it  leaves  the  selection  of  the  appro- 
priate writ  to  the  discretion  of  the  clerk, 
a  judicial  authority  which  cannot  be  thus 
delegated. 

Chronada    tmr    Maadamns    —    laooinpe-i 
teney  of  Jndse. 

Where  a  judge  is  incompetent,  on  statutory 
oi  common-law  grounds,  to  try  a  cause  pend- 
ing before  him,  mandamus  is  the  proper 
remedy  to  compel  him  to  certify  his  incom- 
petency as  a  preliminary  to  the  selection  of  a 
qualified  judge  in  his  stead. 

Judges  —  Disqnalifloatien  —  Participa- 
tion in  Prooeediitc  as  Public  Officer. 

Under  Code  1907,  §  3860,  giving  the  pro- 
bate court  jurisdiction  in  proceedings  by  the 
county  to  condemn  land  for  public  uses,  in 
spite  of  the  fact  that  the  probate  judge  is  by 
law  an  ex  officio  member  of  the  court  of 
county  commissioners,  by  whose  authority 
alone  such  proceedings  can  be  initiated  un- 
der the  general  statutes,  and  in  view  of  Loc. 
Acts  1911,  p.  240,  vesting  jurisdiction  of 
public  roads  in  a  county  in  a  road  commis- 
sion, of  which  the  probate  judge  is  ex  officio 
a  member  and  its  clerk,  a  probate  judge  is 
not  disqualified,  in  a  proceeding  in  his  court 
by  the  road  supervisor  in  the  name  of  the 
county  to  establish  a  public  road,  because 
as  a  member  he  advises  and  consents  to  the 
proceeding,  since  it  would  be  unreasonable 
to  suppose  the  existence  of  disqualifying 
prejudice  therefrom,  and  since  the  result 
does  not  even  remotely  or  contingently  affect 
his  personal  or  pecuniary  interest. 

Dls^valifloatioii  ef  Judge  ta  Review  His 
O-vm  Acts. 

In  the  absence  of  a  statute  to  the  contrary, 
a  judge  is  not  disqualified  to  review  his  own 
Judicial   acts. 

[See  note  at  end  of  this  case.] 

Oroiftnds  for  DisqiialillcatioA  —  Probate 
Judge  -^  Oondemnation  Proceedinff. 
Code  1907,  §  5423,  excepting  a  probate 
judge  from  disqualification  as  to  any  instru- 
ment which  by  law  is  required  to  be  prepared 
by  him,  has  no  bearing  on  his  disqualificatiou 
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in  a  county  condemnation  proceeding,  where 
it  does  not  appear  that  there  ar^  any  such 
instruments  to  be  heard  or  determined  by 
him. 

Relatftonsliip  to  Persona  Remotelj  In- 
terested. 

In  a  proceeding  filed  in  the  probate  court 
by  a  road  supervisor  in  the  name  of  a  county 
for  the  establishment  of  a  public  road,  the 
fact  that  near  relatives  of  the  probate  judge 
are  promoting  its  establishment  by  contribu- 
tions does  not  render  him  incompetent  to 
conduct  the  proceeding,  since  they  are  not 
parties  to  the  record,  or  parties  in  interest 
in  any  legal  sense,  having  only  a  .general  and 
remote  interest,  such  as  pertains  to  the  gen- 
eral public. 

[See  Ann.  Cas.  1914C  972.] 


Appeal  from  Circuit  Court,  Fayette  county : 
Habwood,  Judge. 

Action  for  mandamus.  D.  E.  McConnell, 
petitioner,  and  E.  P.  Groodwin,  Judge  of  Pro- 
bate, respondent.  Judgment  for  respondent. 
Petitioner  appeals.     Affirmed. 

[391]  The  petition  showed  that  a  proceed- 
ing was  pending  in  the  probate  court  of  Fay- 
ette county,  filed  by  the  road  supervisor  in 
the  name  of  the  county,  for  the  establisliment 
of  a  public  road.  The  petition  charged  that 
appellee,  as  probate  judge  of  Fayette  county, 
was  not  competent  to  sit  as  judge  of  said 
proceedings,  because,  first,  he  was  a  member 
of  the  road  commission,  and  shared  in  the 
initiation  of  that  proceeding;  and,  second, 
because  several  of  his  first  cousins  were  in- 
terested in  the  opening  of  the  road,  and  had 
made  contributions  thereto.  Tlie  prayer  of 
the  petition  was  for  "the  appropriate  writ 
of  mandamus,  or  other  appropriate  writ,  re- 
quiring and  compelling  Hon.  E.  P.  Goodwin, 
judge  of  probate,  to  certify  his  disqualifica- 
tion and  incompetency  under  the  statute  and 
common  law  of  the  State  of  Alabama,  to  try, 
hear  and  determine  the  said  proceedings, 
and  prohibiting  him  from  proceeding  further 
with  the  consideration  thereof,  unless  other- 
wise ordered  by  your  honorable  court."  The 
petition  was  addressed  to  the  judge  of  the 
Sixth  judicial  circuit  and  was  presented  to 
the  judge  of  the  law  and  equity  court  of 
Walker  county  in  vacation,  who  issued  a  fiat 
to  the  circuit  clerk  of  Fayette  county,  direct- 
ing him  to  issue  a  writ  of  mandamus  or  other 
remedial  writ,  returnable  to  the  circuit  court 
of  Fayette  county,  Ala.,  as  prayed  in  said 
petition.  Pursuant  thereto,  the  said  circuit 
clerk  issued  a  peremptory  writ  commanding 
the  respondent,  Goodwin,  to  certify  the  fact 
of  his  incompetency,  and  prohibiting  him 
from  further  proceeding  in  such  cause,  unless 
otherwise  ordered  by  the  circuit  court  of 
Fayette  county.  On  motion  of  respondent, 
made  in  [3921  the  circuit  court,  the  writ  was 
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quashed,  the  fiat  vacated,  and  the  petition 
dismissed,  to  which  petitioner  severally  ex- 
cepted. 

Gunn  d  Fowell  and  /.  M.  Hollim<m  for 
appellant. 

Ray  d  Cooner  and  McNeil  d  Monroe  for 
appellee. 

SoHEBViLLE,  J. — ^The  writ  of  mandamus 
and  incidental  prohibition,  being  peremptory 
in  character  and  issued  in  vacation,  was  void, 
and  properly  quashed.  Ex  p.  Ray,  46  Ala. 
15;  Ex  p.  Boothe,  64  Ala.  312-319.  The  flat 
under  which  the  writ  was  issued  was  void 
for  the  same  reason,  and  was  bad  also,  in 
that  it  left  the  selection  of  the  "appropriate 
writ"  to  the  discretion  of  the  circuit  clerk, 
a  judicial  authority  which  could  not  be  thus 
delegated. 

It  remains  only  to  determine  whether  the 
court  properly  refused  to  issue  a  new  writ 
and  properly  dismissed  the  petition.  Where 
a  judge  is  incompetent,  whether  on  statutory 
or  common-law  grounds,  to  try  a  cause  pend« 
ing  before  him,  mandamus  is  the  proper  rem- 
edy to  compel  him  to  certify  his  incompe- 
tency, as  a  preliminary  to  the  selection  of  a 
qualified  judge  in  his  stead.  State  v.  Pitts, 
139  Ala.  152,  36  So.  20;  Bryce  v.  Burke,  172 
Ala.  219,  55  So.  635. 

We  are  of  the  opinion  that  a  probate  judge 
is  not  disqualified  for  the  trial  of  a  cause  in 
which  the  county,  of  which  he  is  judge,  is  a 
party  litigant.  As  said  in  Ex  p.  State  Bar 
Assoc.  92  Ala.  113,  118,  8  So.  768,  770,  "the 
interest  which  will  disqualify  must  be  a 
pecuniary  one,  or  one  affecting  the  individual 
rights  of  the  judge.  The  statute — section 
3680,  Code  1907— expressly  gives  jurisdiction 
to  the  probate  court  in  proceedings  [393]  by 
the  county  for  condemning  land  to  public 
uses;  and  this  jurisdiction  is  deliberately 
conferred  in  full  view  of  the  fact  that  the 
probate  judge  is  by  law  an  ex  officio  member 
of  the  court  of  county  commissioners,  by 
whose  authority  alone  such  proceedings  can 
be  initiated  under  the  general  statutes. 

Under  the  local  act  regulating  public  roads 
in  Fayette  county  (Local  Sess.  Acts  1911,  p. 
240)  jurisdiction  thereof  is  vested  in  a  road  * 
commission,  of  which  the  probate  judge  is  ex 
officio  a  member,  and  also  its  clerk.  It  is 
argued  for  the  appellant  that,  since  as  such 
member  he  advises  upon  and  consents  to  the 
proceeding  by  the  supervisor,  he  is  in  effect 
reviewing  his  own  previous  action;  but  we 
think  this  argument  is  without  substantial 
merit,  for  it  would  be  wholly  unreasonable 
to  suppose  the  existence  of  disqualifying 
prejudice  on  the  part  of  the  judge  merely  be- 
cause of  his  previous  official  assent  to  the 
proceeding.  Fulton  v.  Longshore,  156  Ala. 
611,  46  So.  989,  19  L.R.A.(N.S.)    602.     The 


result  of  this  proceeding  do^  not  even  re- 
motely or  contingently  affect  any  interest 
that  is  personal  to  the  judge  of  probata. 
This  was  evidently  the  view  of  the  lawma- 
kers, and  the  vesting  of  jurisdiction  in  the 
probate  court  to  try  the  proceeding  was  of 
course  within  the  power  of  the  Legislature. 

Moreover,  in  the  absence  of  a  atatute  to  the 
contrary,  a  judge  is  not  disqualified  for  re- 
viewing his  own  former  judicial  acta.  7  Cyc. 
588,  and  cases  cited. 

It  is  also  suggested  that,  since  as  derk 
of  the  road  commission  the  probate  jud|re 
may  have  aided  in  the  preparation  of  "pa- 
pers, documents  or  instruments"  relating^ 
thereto,  he  is  rendered  incompetent  by  the 
provisions  of  section  5423  of  the  Code.  The 
answer  to  this  contention  is  that  it  does  not 
appear  that  there  are  any  such  writings  as 
to  which  a  controversy  is  to  be  heard  [394] 
or  determined  by  the  judge,  and,  further,  the 
statute  expressly  excepts  from  the  inhibition 
any  instrument  '*which  by  law  Is  required  to 
be  prepared  by  such  judge."  Obviously,  thi^ 
statute  has  no  bearing  on  the  case. 

In  this  proceeding  the  only  party  plaintiff 
is  the  county,  and  no  individual  other  than 
the  defendant  has  any  direct  interest  in  the 
result.  The  fact  that  near  .relatives  of  tho 
probate  judge  are  promoting  the  establish- 
ment and  construction  of  the  road  by  contri- 
butions of  land  and  labor  does  not  render 
him  incompetent  to  conduct  the  proceeding. 
They  are  not  parties  to  the  record,  nor  ar*^ 
they  parties  in  interest  in  any  l^fal  sense. 
Their  interest  is  but  general  and  remote,  and 
such  as  pertains  to  the  general  public,  who 
may  be  expected  to  use  the  road  as  a  hi^i- 
way.  See  Sauls  v.  Freeman,  24  Fla.  200. 
4  So.  625,  12  Am.  St.  Rep.  190,  and  Foreman 
▼.  Marianna,  43  Ark.  324. 

Our  conclusion  is  that  the  petition  ex- 
hibited no  sufficient  ground  for  the  issuance 
of  the  writ  prayed  for,  and  that  it  waa 
properly  dismissed.  The  judgment  is  there- 
fore affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfield  and  de  Oraf- 
fenreid,  JJ.,  concur. 


VOTE. 

DisqvalifleatioA    of   Jndco    to    Beriev 
His  Owm  Acta. 

In  Absence  of  Statute 

The  rule  laid  down  in  the  reported  case 
that  in  the  absence  of  a  statute  to  the  con- 
trary a  judge  is  not  disqualified  to  review 
his  own  former  judicial  acts  is  supported  bv 
the  weight  of  authority.  Babin  v.  Nolan, 
2  La.  Ann.  346;  Edwards  v.  His  Wife,  9  La. 
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Ann.  321;   Harvey  v.  Pealer,  63  Mich.  672, 
30  N.  W.  188;  Chicago,  etc.  R.  Co.  v.  Kellogg, 
54   Neb.    138,    74   N.    W.    403;    TurnbuU   t. 
O'Hara,  4  Yeates  (Pa.)  448;  Graham  v.  Sel- 
bie,  8  S.  D.  604,  67  N.  W.  831;  Galveston, 
etc.   Invest.  Co.  v.  Grymes,  94  Tex.  609,  63 
S.  W.  860,  64  S.  W.  778;  Beckham  v.  Rice, 
1  Tex.  Civ.  App.  281,  21  S.  W.  389;  Freeman 
V.  McElroy  (Tex.)   149  S.  W.  428.    See  also 
Ex   p.   Hill    (Ala.)    71   So.   994;    Sutton   v. 
Washington,  4  Ga.  App.   30,  60  S.  E.  811; 
Young  V.  Adams,  6  Mass.  182;  Waters-Pierce 
Oil  Co.  V.  Cook,  6  Tex.  Civ.  App.  573,  26 
S.  W.  96.    Compare  Reg.  v.  London,  18  Q.  B. 
421,  83  E.  C.  L.  421.     Thus  in  Edwards  v. 
His  Wife,  supra,  the  court,  in  holding  that 
a  judge  of  an  appellate  court  was  not  dis- 
qualified to  sit  on  the  hearing  of  an  appeal 
from  a  judgment  which  he  had  rendered  as  a 
district  judge,  said:  "It  was  argued  that  the 
participation  in  the  decision  of  this  cause  by 
a  member  of   this   court,   who,   as   district 
judge,  rendered  the  judgment  now  presented 
for  revision,  involves  an  inconsistency  with 
the  full  benefit  of  the  right  of  appeal  given 
by  the   constitution.      The   constitution   re- 
quires this  cause  to  be  determined  by  this 
court,  of   which   the  justice  referred  to   in 
the  motion  is  a  member.     It  must  be  con- 
sidered as  having  silently  left  to  the  discre- 
tion  of  the  legislature  the  power  to  desig- 
nate causes  of  recusation;  a  power  exercised 
by   legislatures   under   former   constitutions, 
which  were  in  like  manner  silent.    There  is 
no    statute    recognizing   such    a    ground    of 
recusation,  and  therefore  we  think  the   ap- 
pellant has  no  right  to  recuse  the  justice; 
and  on  the  contrary,  it  would  seem  that  the 
appellee  would  have  a  right  to  require  him  to 
ait,  if  for  example  his  presence  were  neces- 
sary for  a  quorum,  or  if  the  question  arose 
whether   another   judge    could   be   called   in 
under  article  70.     If,  however,  for  the  pur- 
poses of  argument,  it  were  conceded  that  this 
court   could   hear   a   motion    for   recusation 
upon  any  ground  not  mentioned  in  the  con- 
stitution or  statutes,  we  have  to  observe  that 
the  inconsistency  said  to  be  involved  does  not 
fieem  to  us  to  exist;  and  a  reference  to  the 
organization  and  practice  of  the  courts  else- 
where will  show  that  it  is  not  so  considered. 
.     .     .     If  we  had  leisure  to  make  the  in- 
quiry, we  should  find  repeated  instances  of 
what  has  occurred  in  this  tribunal,  a  judge 
concurring,  upon  the  revision,  in  the  reversal 
of  his  own  opinion;  a  circumstance  not  sur- 
prising, when  it  is  considered  that  in  courts 
of  first  instance  points  often  arise  requiring 
prompt    action,    without   previous    elaborate 
argument,    while    in    the    revising    tribunal 
abundant  leisure  for  investigation  is  afforded 
to  counsel  and  the  court.    It  is  not  improper 
to  remark  that  if  the  subject  were  presented 
to   legislative  consideration,  a  strong  argu- 


ment against  the  expediency  of  such  an  ex^ 
elusion  could  be  found  in  the  fact  that  from 
sickness    or    other    unavoidable    cause,    this 
bench  frequently  is  not  full,  and  the  admin- 
istration of  justice  might  be  much  interrupted 
by  the  want  of  a  quorum.    The  members  of  . 
the  present  bench  have  held  the  office  of  dis- 
trict judge;  and  hereafter,  from  time  to  time, 
the  bench  may  be  similarly  composed.     We 
may  add  that  uniformity  in  the  jurisprudence 
of  a  court  of  last  resort  is  highly  important; 
and  to  this  end,  it  is  desirable  that  the  de- 
cisions of  this  court,  as  far  as  conveniently 
may  be,  should  be  the  result  of  the  delibera- 
tion  of   all   its   members."     In   Graham   v. 
Selbie,  8  8.  D.  604,  67  N.  W.  831,  it  appeared 
that  the  county  court  denied  an  application 
under  a  statute  fot  an  order  directing  the 
personal  representatives  of  a  deceased  person 
to  convey  property  to  the  plaintiff.     Subse- 
quently a  suit  was  brought  in  the  district 
court  to  compel  a  conveyance  and  the  case 
was  tried  by  the  same  judge  who  had  heard 
the  application  in  the  county  court,  he  hav- 
ing  in   the  meantime  become  judge  of  the 
circuit  court.     In  holding  that  he  was  not 
disqualified   the   appellate   court   said:    ''As  - 
the  tribunal  before  which  the  case  was  pend- 
ing was  neither  disqualified  under. the  statute 
or  common  law,  nor  shown  to  be  prejudiced 
or  biased  in  any  manner,  the  application  for 
a  change  of  judges  was  properly  denied.     If 
a  previous  knowledge  of  the  facts  presented 
in  another  forum,  over  which  a  judge  has 
presided,  and  an  opinion  as  to  the  law  appli- 
cable thereto,  disqualifies  him  in  cases  like 
the  present,  statutory  provisions  relating  to 
new  trials  and  rehearings  fall  far  short  of 
the    beneficial    object    sought   to    be    accom- 
plished by  their  enactment.    .    .    .    The  pre- 
sumption prevails  that  the  judiciary  can  and 
will  divest  itself  of  all  previous  conceptions 
as  to  the  rights  of  litigants,  and,  upon  the 
trial  of  a  cause,  conform  its  views  to  the 
facts  adduced,  and  base  its  decision  upon  the 
law  applicable  thereto.^' 

In  Beckham  v.  Rice,  1  Tex.  Civ.  App.  281, 
21  S.  W.  389,  it  was  held  that  the  fact  that 
a  county  judge  had  presided  at  the  trial  of 
a  case  in  justice's  court  did  not  disqualify 
him  from  hearing  the  case  in  the  county 
court.  And  in  Freeman  v.  McElroy  (Tex.) 
149  S.  W.  428,  a  contention  that  a  judge  was 
disqualified  to  determine  a  motion  to  quadh 
a  panel  of  jurors  on  the  ground  that  his  own 
act  was  attacked  was  overruled.  So  in  Har- 
vey V.  Pealer,  63  Mich.  572,  30  X.  W.  188, 
it  was  held  that  a  circuit  judge  was  not  dis- 
qualified to  pass  on  a  motion  for  the  dismis- 
sal of  an  appeal  in  proceedings  to  dissolve 
an  attachment  instituted  before  him.  Like- 
wise in  Babin  v.  Nolan,  2  La.  Ann.  346,  it 
was  held  that  an  objection  to  the  homologa- 
tion of  the  partition  of  the  community  prop- 
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erty  on  the  ground  that  the  probate  judge 
had  himself  made  the  partition  in  his  ca- 
pacity of  notary  public,  could  not  be  sus- 
tained. The  court  said:  "There  is  nothing 
in  this  objection.  The  inconvenience  sug- 
gested, if  it  be  one,  was  the  necessary  result 
of  the  parish  judge  system,  and  it  has  never 
before  been  doubted  that  parish  judges  were 
competent  to  exercise  the  functions  of  nota- 
ries in  all  cases.  Until  a  comparatively 
recent  period  they  were  the  only  notaries  in 
many  parishes,  and,  under  the  view  taken 
by  the  defendant's  counsel  in  this  case,  no 
partition  could  have  been  effected  in  those 
parishes.  The  decision  of  the  judge,  on  ques- 
tions arising  in  partitions  made  before  him 
as  notary,  could  be  appealed  from,  if  not 
satisfactory  to  the  parties." 

In  Chicago,  etc.  R.  Co.  v.  Kellogg,  54  Neb. 
138,  74  N.  W.  403,  it  was  held  that  a  judge 
was  not  interested  under  a  statute  making 
^'interest"  a  disqualification  so  aa  to  dia- 
qualify  him  from  presiding  at  the  trial  of  a 
suit  brought  to  vacate  the  judgment  ren- 
dered in  an  action  at  law  for  damages  which 
had  been  tried  before  him.  The  court  saide 
''The  word  'interested'  found  in  .  .  .  the 
statute  probably  means  pecuniarily  inter- 
ested, or,  at  least,  it  means  that  a  judge,  to 
be  disqualified  from  hearing  a  case,  must  be 
in  such  a  situation  with  reference  to  it  or 
the  parties  that  he  will  gain  or  lose  some- 
thing by  the  result  of  the  action  on  trial. 
It  is  not  claimed  that  Judge  Beall  will  gain 
or  lose  anything  from  the  result  of  this  ac- 
tion. It  is  not  pretended  that  he  has  any 
pecuniary  interest  in  the  matter.  The  argu- 
ment seems  to  be  that  because  he  rendered 
the  law  judgment  he  would  naturally  be 
desirous  that  the  same  should  be  sustained 
and  that  therefore  his  inclination  would  be 
to  defeat  this  suit.  It  can  never  be  pre- 
sumed that  a  judge  will  permit  his  desires 
or  inclinations  to  control  his  decision  in  any 
manner,  and  that  he  tried  the  case  and 
rendered  the  judgment  which  it  is  sought  to 
be  vacated  by  this  action  does  not  render 
him  interested  and  disqualified  within  the 
meaning  of  said  section  of  the  statute.'' 

Under  Statute. 

In  a  number  of  jurisdictions  there  are 
statutes  disqualifying  a  judge  of  an  appellate 
court  from  sitting  in  a  case  which  has  been 
before  him  as  the  judge  of  a  lower  court. 

Haioaii. — Hing  Yee  v.  Chung  Wa,  6  Hawaii 
304;  Bruner  v.  Brewer,  20  Hawaii  617.  See 
also  Unauna  v.  Kaapokalani,  4  Hawaii  431; 
Matter  of  Banning,  9  Hawaii  354. 

Indiana, — See  Hudson  v.  Wood,  62  N.  E. 
612. 

?^-€w  Jersey. — Peck  v.  Essex  County  Free- 
holders, 20  N.  J.  L.   457  reversed  on  other 


groimds  21  N.  J.  L.  656;  Gardner  v.  State, 
21  N.  J.  L.  557;  Defiance  Fruit  Co.  v.  Fox, 
76  N.  J.  L.  482,  70  Atl.  460.  And  see  the 
note  to  Sneders  v.  Allen,  2  N.  J.  L.  51. 
Compare  Pearson  v.  Hopkins,  2  N.  J.  L.  195. 

New  York, — Yates  v.  People,  6  Johns. 
337 ;  Real  v.  People,  42  N.  Y.  270 ;  Pistor  v. 
Hatfield,  46  N.  Y.  249,  42  How.  Pr.  5;  Dur- 
yea  v.  Traphagen,  84  N.  Y.  652;  Van  Arsdale 
V.  King,  152  N.  Y.  69,  46  N.  E.  179,  revert- 
ing 87  Hun  617  mem.  37  N.  Y.  S.  858.  See 
also  Settle  v.  Van  Evrea,  49  N.  Y.  283.  Com- 
pare In  re  Court  of  Errors,  6  Wend.  158; 
Pierce  v.  Delamater,  1  N.  Y.  17. 

O^to.—Burns  v.  State,  2  Ohio  Dec.  (Re- 
print) 97,  1  West.  L.  Month.  355.  Compare 
Baldwin  v.  Hillsborough,  etc.  R.  Co.  1  Ohio 
Dec.  (Reprint)  546,  10  West.  Law  J.  356; 
Powers  V.  Seaton,  2  Ohio  Dec.  (Reprint) 
365,  2  West.  L.  Month.  532. 

Wiuhington, — Smith  v.  Wingard,  3  Wtab. 
Ter.  260,  14  Pac.  696. 

Wisconsin.—^aae  v.  Hoffman,  100  Wis. 
352,  72  N.  W.  890,  74  N.  W.  220,  76  N.  W. 
945,  44  L.RJk.  728. 

Canada, — Mullin  v.  Provincial  Constr.  Go. 
16  Ont.  L.  Rep.  241,  10  Ont.  W.  Rep.  1116; 
Mullin  V.  Provincial  Constr.  Co.  11  Ont.  \V. 
Rep.  362. 

Such  statutes  are  valid.  Case  v.  Hoffman^ 
300  Wis.  352,  72  N.  W.  390,  74  N.  W.  22tl, 
75  N.  W.  945,  44  L.R.A.  728.  Compare 
Powers  V.  Seaton,  2  Ohio  Dec.  (Reprint)  365, 
2  West.  L.  Month.  632,  wherein  a  statute 
providing  that  "a  judge  of  the  court  of  com- 
mon pleas,  who  has  decided  a  cause  in  the 
common  pleaB,  shall  not  sit  on  the  reviev 
of  his  own  decision,  in  the  district  court* 
on  error,  or  otherwise,"  was  held  to  be  in- 
valid as  abridging  the  constitutional  duties 
of  judges. 

The  objection  to  the  disqualification  can- 
not be  waived.  Murdock  v.  International 
Tile,  etc.  Co.  14  Misc.  225,  35  N.  Y.  S.  668; 
Hing  Yee  v.  Chung  Wa,  6  Hawaii  304. 

In  Case  v.  Hoffman,  100  Wis.  352,  72  X.  W. 
390,  74  N.  W.  220,  75  N.  W.  945,  44  L.R.A. 
728,  it  was  held  that  the  disqualification  of 
a  judge  of  an  appellate  court  ''to  take  part 
,  in  the  decision  of  any  cause  or  matter  which 
'  shall  have  been  decided  by  him,  while  sitting 
as  a  judge  of  any  other  court,"  applied  as 
against  an  objection  that  the  question  de- 
cided by  him  in  the  lower  court  was  not  the 
main  question  in  the  case,  where  it  appeared 
tliat  the  decision  disposed  of  one  of  two 
grounds  on  which  relief  was  asked  by  the 
plaintiff. 

It  seems  that  the  disqualification  of  a 
judge  of  an  appellate  court  to  sit  in  the 
hearing  of  a  case  which  haa  been  before  him 
as  a  judge  of  another  court  does  not  extend 
to  the  disposal  of  preliminary  and  collateral 
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motiona.  Pistor  v.  Hatfield,  46  N.  Y.  249,  42 
How.  Pr.  6;  Engle  v.  Cromlin,  21  N.  J.  L. 
561.  And  in  Graham  v.  Linden,  50  N.  Y.  647, 
it  was  held  that  the  presiding  justice  of  an 
appellate  court  was  not  disqualified  from 
calling  the  case  when  it  was  reached  on  the 
calendar  because  he  had  heard  the  case  in 
the  lower  court. 

It  is  generally  held  that  a  judge  of  an 
appellate  court  is  not  disqualified  from  sit- 
ting at  the  hearing  of  an  appeal  in  a  cause 
in  which  he  has  made  interlocutory  or  pre- 
liminary orders  as  a  judge  of  the  court  from 
which  the  appeal  is  taken.  Walter  v.  Ward, 
3  Mackey  (D.  C.)  66;  Philips  v.  Germania 
Bank,  107  N.  Y.  630,  13  N.  E.  923;  Smith  v. 
Wingard,  3  Wash.  Ter.  260,  14  Pac.  596. 
Compare  Bruner  v.  Brewer,  20  Hawaii  617. 
Thus  in  Philips  v.  Germania  Bank,  supra, 
it  appeared  that  in  ah  action  against  a  cor- 
poration on  a  contract  of  employment  where- 
by the  plaintifi"  was  to  receive  a  share  of  its 
profits  as  compensation  for  his  services,  an 
order  was  made  by  a  trial  judge  requiring 
one  of  the  defendant's  officers  to  appear  for 
the  purpose  of  being  examined.  Subsequent- 
ly on  motion  by  the  defendant  the  order  was 
set  aside  and  an  appeal  was  taken  from  the 
second  order.  It  was  held  that  the  appellate 
court  was  not  improperly  constituted  because 
the  judge  who  made  the  first  order  was  a 
member  thereof.  In  Walter  v.  Ward,  supra, 
it  was  held  that  a  justice  was  not  discjuali- 
fiod  to  hear  a  case  on  appeal  where  his  only 
connection  with  the  case  was  to  grant  a  pre- 
liminary injunction  on  ex  parte  afl^idavits 
while  sitting  as  a  trial  judge. 

In  Mori  v.  Pearsall,  14  Misc.  251,  36  N.  Y. 
S.  829,  the  court,  in  holding  that  a  judge 
was  not  disqualified  from  hearing  a  case  on 
appeal  because  the  order  appealed  from  was 
signed  by  him,  said:  "Although  the  order 
from  which  this  appeal  is  taken  was  signed 
by  me,  it  is,  however,  an  appeal  from  a  deci- 
sion rendered  by  Justice  Fitzsimmons.  The 
signing  of  the  order  by  me  was  merely  pro 
forma  and  unnecessary,  and,  therefore,  does 
not  disqualify  me  from  hearing  and  deter- 
mining this  appeal." 

In  Matter  of  Opae,  10  Hawaii  188,  it  wag 
held  that  a  constitutional  provision  prevent- 
ing a  judge  or  magistrate  from  sitting  in  an 
appeal  or  a  new  trial  in  any  case  in  which 
he  miglit  have  given  a  previous  judgment 
did  not  disqualify  a  judge  from  sitting  on 
the  hearing  of  a  petition  for  the  revocation 
of  the  probate  of  a  will  previously  admitted 
to  probate  by  him. 


Under  the  federal  statute  (Fed.  St.  Ann. 
1912  Supp.  p.  192)  providing  that  **no  judge 
before  whom  a  cause  or  question  may  have 
been  tried  or  heard  in  a  district  court,  or 
existing  circuit  court,  shall  sit  on  the  trial 
or  hearing  of  such  cause  or  question  in  the 
circuit  court  of  appeals,"  it  has  been  held 
that  the  disqualification  arises  not  only  when 
the  jadge  has  tried  or  heard  the  whole  cause 
in  the  court  below,  but  also  when  he  his 
tried  or  heard  any  question  therein  whicli 
it  is  the  duty  of  the  circuit  court  of  appeals 
to  pass  on.  Moran  v.  Dillingham,  174  U.  S. 
153,  19  S.  Ct.  620,  43  U.  S.  (L.  ed.)  930; 
Rexford  v.  Brunswick-Balke-Collender  Co.  228 
U.  S.  339,  33  S.  Ct.  616,  57  U.  S.  (L.  ed.) 
864,  oiting  American  Constr.  Co.  v.  Jackson- 
ville, etc.  R.  Co.  148  U.  S.  372,  13  S.  Cr, 
758,  37  U.  S.  (L.  ed.)  486;  Cramp,  etc.  Ship, 
etc.  Bldg.  Co.  V.  International  Curtiss  Marine 
Turbine  Co.  228  U.  S.  645,  33  S.  Ct. 
722,  67  U.  S.  (L,  ed.)  1003.  The  objection  as 
to  the  disqualification  cannot  be  waived  by 
consent.  .  Rexford  v.  Brunswick-Balke-Collen- 
der Co.  228  U.  S.  339,  33  S.  Ct.  516,  67  U.  S. 
(L.  ed.)  864;  Cramp,  etc  Ship,  etc.  Bldg.  Co. 
y.  International  Curtiss  Marine  Turbine  Co. 
228  U.  S.  646,  33  8.  Ct.  722,  57  U.  S.  (L.  ed  ) 
1003.  In  the  case  last  cited,  it  was  held  that 
the  disqualification  applied  where  the  district 
judge  merely  entered  a  pro  forma  decree  dis- 
missing a  bill  for  the  purpose  of  enabling  the 
case  to  be  heard  for  the  first  time  by  the 
court  of  appeals  acting  pro  hac  vice  as  a 
court  of  first  instance.  But  in  Rexford  v. 
Brunswick-Balke-Collender  Co.  ^  supra,  it  ap- 
peared that  a  district  judge  who  had  heard 
H  motion  to  remand  a  case  to  the  state  court 
sat  as  one  of  the  judges  in  the  circuit  court 
of  appeals,  on  the  appeal  of  the  case.  When 
the  case  came  on  for  hearing  in  the  circuit 
court  of  appeals  the  counsel  for  the  plaintiff 
declared  that  the  objection  to  the  removal  of 
the  case  from  the  state  court  would  not  be 
insisted  on.  It  was  held  that  the  declaration 
operated  to  eliminate  the  question  relating 
to  the  removal  and  that  therefore  the  st-atute 
relating  to  disqualification  did  not  apply.  In 
Pennsylvania  Steel  Co.  v.  New  York  City  R. 
Co.  221  Fed.  440,  it  was  held  that  "a  motion 
to  set  aside  an  order,  on  the  alleged  ground 
that  it  was  improvidently  made,  may  always 
be  heard  by  the  judge  who  made  it." 

In  Virginia  it  seems  to  have  been  provided 
by  an  early  statute  that  a  committing  magis- 
trate should  not  compose  one  of  the  examin- 
ing court  without  the  consent  of  the  accused. 
Forde  y.  Com.  16  Grat.  647. 
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Tennessee  Supreme  Court — October  19,  1915. 
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Death  by  'Wroas'^l  Aot  —  Action  in 
Foreigrn  Jnrisdiotion. 

An  administrator  may  be  appointed  to 
bring  an  action  for  wrongful  death  wher- 
ever the  defendant  may  be  found,  though  the 
decedent  was  a  nonresident  and  left  no  as- 
sets in  the  state  other  than  such  right  of  ac- 
tion, and  though  he  sustained  the  injuries 
causing  hia  death  in  another  state,  as  the 
right  of  action  itself  is  property  and  is 
transitory,  and  exists  wherever  the  defendant 
may  be  found. 

[See  note  at  end  of  this  case.] 

Same. 

A  right  of  action  for  wrongful  death  is 
transitory  and  may  be  enforced  against  the 
defendant  wherever  he  may  be  found,  pro- 
vided it  is  not  contrary  to  the  policy  of  the 
forum  and  is  allowed  by  the  state  wherein 
the  injury  occurred,  except  in  those  cases 
controlled  by  federal  statutes. 

Employers'  Inability  Aot  —  Effect  of 
Federal  Aot  —  Suporsedias  State 
Statutes. 

The  federal  employers'  liability  act  (Act 
April  22,  1908,  c.  149,  35  Stat.  66  [Fed,  St. 
Ann.  1909  Supp.  p.  584])  in  the  cases  to 
which  it  applies  is  necessarily  supreme. 

[See  Ann.  Caa.  1915B  493.] 

Certiorari  to  Court  of  Civil  Appeals. 

Appeal  from  Circuit  Court,  Hamilton 
county,  to  Court  of  Civil  Appeals,  and  by 
certiorari  to  Court  of  Civil  Appeals  from 
Supreme  Court:     Bachman,  Judge. 

Action  to  revoke  letters  of  administration. 
Nashville,  Chattanooga  and  St.  Louis  Rail- 
way Company,  plaintiiT,  and  Mrs.  Mollie  How- 
ard, defendant.  Judgment  for  plaintiff  in 
Circuit  Court.  Judgment  reversed  by  Court 
of  Civil  Appeals.  Plaintiff  brings  certiorari. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Thompson,  Williama  d  Thompson  for  plain- 
tiff. 

Brown,  Spurlock  d  Brown  for  defendant. 

[21]  Neil,  C.  J. — In  the  early  part  of  the 
year  1915,  plaintiff's  husband  being  engaged 
in  the  service  of  defendant,  received  at 
Bridgeport,  Alabama,  an  injury  from  which 
he  died  eight  hours  later,  in  Chattanooga, 


Tennessee,  to  which  place  he  had  been  at  once 
removed,  on  the  happening  of  the  injury. 
The  deceased  was  a  resident  of  the  State 
of  Alabama  at  the  time  he  was  hurt.  A  few 
days  after  his  death  plaintiff,  his  widow, 
appeared  before  the  county  court  of  Hamilton 
county,  Tennessee,  and  applied  for  and  ob- 
tained letters  of  administration  on  his  estate. 
She  then  brought  an  action  against  the  de- 
fendant to  recover  damages  for  the  alleged 
wrongful  death.  She  filed  her  declaration 
containing  several  counts,  one  of  these  un- 
der the  federal  employers'  liability  act, 
(Fed.  St.  Ann.  1909  Supp.  p.  584)  and  one 
under  the  Alabama  statute.  This  latter  stat- 
ute is  substantially  like  our  own  on  the 
same  subject,  but  confers  the  right  of  action 
only  on  the  administrator  of  the  deceased. 
After  the  filing  of  the  declaration  the  defend- 
ant moved  the  court  to  compel  the  plaintiff  to 
elect  between  the  right  of  action  claimed  un- 
der the  federal  employers*  liability  act  and 
that  claimed  under  the  Alabama  statute. 
Before  this  motion  was  acted  on,  however, 
the  defendant  filed  a  petition  in  the  county 
court  of  Hamilton  county,  praying  that  the 
letters  of  administration  be  recalled,  on  tbe 
ground  that  the  decedent  [22]  left  no  prop- 
erty or  estate  in  Tennessee  that  could  furnish 
a  basis  for  the  appointment.  The  plaintiff 
answered  the  petition,  claiming  that  there 
existed  certain  small  items  of  property,  and 
the  right  of  action  against  the  railroad  com- 
pany for  the  wrongful  death.  The  existence 
of  the  small  items  referred  to  was  denied 
and  contested,  but  we  deem  it  unnecessary  to 
incumber  the  record  with  a  further  reference 
to  these  matters.  We  shall  assume  that  the 
deceased  left  no  property,  except  the  right  of 
action  against  the  railway  company  for  the 
alleged  wrongful  death.  The  county  court 
held  that  this  could  not  be  treated  as  a  basis 
for  administration  in  Tennessee,  if  unac- 
companied by  technical  assets  subject  to  the 
payment  of  the  debts  of  the  deceased,  and 
therefore  entered  a  judgment  recalling  the  ad- 
ministration previously  granted.  On  ap- 
peal to  the  circuit  court  of  the  county  this 
judgment  was  affirmed.  The  case  was  then 
appealed  to  the  court  of  civil  appeals,  and 
that  court  reversed  the  circuit  court.  The 
case  was  then  brought  to  this  court  by  the 
writ  of  certiorari. 

The  defendant  is  a  railroad  chartered  in 
Tennessee,  and  runs  from  Nashville,  in  Da- 
vidson county,  Tennessee,  to  Chattanooga, 
in  Hamilton  county,  Tennessee,  but  for  a 
short  distance  passes  through  a  part  of  Ala- 
bama, and  in  so  doing  through  the  town  of 
Bridgeport,  in  that  State.  The  defendant 
had  at  the  time,  and  now  has,  a  depot  and 
offices   in   Chattanooga. 

On  these  facts  the  question  arises  which 
we  are  to  decide. 
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[23]  In  the  case  of  Sharp  v.  Cincinnati, 
etc.  R.  Co.  (Tenn.)  179  S.  \V.  375  (Knoxville, 
September  term,  1014)  in  which  an  opinion 
was  filed  at  the  present  term,  we  had  before 
us  the  question  whether  an  administrator 
could  be  lawfully  appointed  in  this  state 
for  a  nonresident  killed  here  who  left  no 
property  except  his  right  of  action  against 
the  railway  eompany  that  caused  his  wrong- 
ful death.  In  the  opinion  filed  it  was  settled 
both  on  reason  and  authority  that  such  juris- 
diction existed.  In  the  case  before  us  the 
question  of  jurisdiction  is  presented  on  a 
diiTerent  state  of  facts.  The  intestate  was  a 
nonresident,  received  the  injury  that  caused 
his  death  in  a  foreign  state,  Alabama,  was 
brought  to  Hamilton  county,  Tennessee,  soon 
after  the  injury,  and  died  within  eight  hours 
thereafter.  He  left  no  property  (as  we  as- 
sume for  the  purposes  of  the  present  discus- 
sion), except  his  right  of  action  against  the 
railway  company  for  causing  his  wrongful 
death. 

Is  there  any  fundamental  difference  in  the 
two  cases?  We  think  not.  Such  a  right  of 
action  is  transitory,  and  may  be  enforced 
against  the  defendant  wherever  he  may  be 
found.  This  must  be  understood,  of  course, 
with  the  qualification  that  such  action  is  not 
contrary  to  the  policy  of  the  forum,  and  with 
the  further  qualification  that  the  right  of 
action  is  that  allowed  by  the  state  wherein 
the  injury  occurred,  save  only  such  cases  as 
are  controlled  by  the  federal  employers'  lia- 
bility act  or  other  federal  act.  Subject  to 
these  conditions,  such  rights  of  action  are 
permitted  [24]  by  comity  in  nearly  all  of  the 
states  of  the  Union.  The  extension  of  the 
comity  seems  to  depend  on  the  question 
whether  the  same  or  a  substantially  similar 
right  of  action  is  recognized  by  the  laws  of 
the  forum,  subject  to  the  distinction,  how- 
ever, that  where  the  laws  of  the  foreign  state 
are  penal  in  their  nature,  comity  will  not  be 
extended  to  them. 

It  is  generally  necessary,  as  a  preliminary 
to  the  bringing  of  such  actions,  that  an  ad- 
ministrator be  appointed  in  the  state  where 
the  suit  is  to  be  brought;  that  is,  the  stat- 
utes creating  the  liability  generally  provide 
for  its  enforcement  by  an  administrator. 
At  this  point  the  question  arises  whether  it 
is  essential  that  any  property  be  found  in 
such  state,  other  than  the  right  of  action  for 
the  wrongful  death,  as  a  basis  for  the  ap- 
pointment of  an  administrator.  In  some 
cases  where  it  is  assumed,  if  not  held,  that 
the  finding  of  such  other  property  is  essential, 
it  has  been  held  that  the  finding  of  an  in- 
significant amount  of  property  would  suffice, 
$3  or  $4,  old  clothing,  or  some  other  trifle. 
This  fact  shows  the  artificial  and  highly 
technical  and  wholly  unsubstantial  character 
of  such  a  rule.     And  it  is  unreasonable  and 


unnecessary.  As  pointed  out  in  Sharp  v. 
Cincinnati,  etc.  R.  Co.  supra,  and  other  cases, 
the  right  of  action  itself  is  property;  and 
it  is  transitory,  and  exists  wherever  the  de- 
fendant may  be  found,  and  an  administrator 
may  be  there  appointed  to  collect  it  as  in 
the  case  of  debt.  As  shown  in  Sharp's  Case, 
it  is  not  material  that  such  right  of  action 
is  not  available  for  the  payment  of  the  debts 
of  the  deceased.  [25 J  If  it  be  the  adminis- 
trator's duty  to  sue  on  the  demand,  it  is  not 
material  that  the  law  requires  him  to  pay  the 
amount  recovered  to  the  widow  and  children 
or  next  of  kin,  instead  of  to  creditors.  It  ia 
just  as  much  his  duty  to  sue  in  the  one  case 
as  in  the  other;  and  it  is  just  as  much  the 
duty  of  a  probate  court,  county  court,  or 
other  court  having  jurisdiction  of  such  mat- 
ters to  appoint  an  administrator  for  this 
purpose  or  when  only  this  purpose  is  to  be 
served  as  it  is  to  appoint  when  the  adminis- 
trator will  have  assets  of  both  kinds  to  deal 
with — ^that  is,  assets  for  the  payment  of  debts 
and  assets  devoted  solely  to  the  distributees 
of  the  intestate.  Any  other  view  must  rest 
on  the  inherently  false  basis  that  the  admin- 
istrator is  appointed  solely  for  the  benefit 
of  creditors,  or  to  realize  assets  devoted  in 
whole  or  in  part  to  them,  to  the  ignoring  of 
those  which  belong  solely  to  distributees. 

Furthermore,  such  a  rule  would  make  it 
impossible,  in  very  many  instances,  to  en- 
force the  federal  employers*  liability  act. 
That  act  can  be  put  in  motion  only  by  an 
administrator.  Suits  must  be  brought.  There 
is  no  provision  in  tlie  federal  laws  for  the 
appointment  of  administrators.  These  must 
be  appointed  by  the  state  tribunals.  That 
act  is  as  much  a  law  of  each  state  as  if  en- 
acted by  the  legislatures  of  all  the  states, 
and  it  is  as  much  the  duty  of  the  state  courta 
to  enforce  it.  In  re  Second  Employers'  Lia- 
bility Cases,  223  U.  S.  1,  32  S.  Ct.  169,  66 
U.  S.  (L.  ed.)  327,  38  L.R.A.(N.S.)  44.  In 
the  eases  to  which  it  applies  that  law  is 
necessarily  supreme,  being  a  la%v  of  the  fed- 
eral government.  [26]  The  right  of  action 
BO  given,  being  in  its  nature  transitory,  must 
apply  to  the  defendant  wherever  found  in 
these  United  States,  since  it  proceeds  from 
supreme  power,  and  is  not  by  its  terms  limit- 
ed to  any  special  locality. 

Now,  let  us  suppose  a  case  in  which  it 
appears  a  man  has  been  killed  under  such 
circumstances  as  to  clothe  his  widow,  and 
children  or  next  of  kin  with  the  right  to  a 
recovery  under  that  act,  in  a  suit  to  be 
brought  by  the  administrator  of  the  decedent. 
The  decedent  left  no  other  property  except 
this  right  of  action.  Can  any  one  suppose 
that  a  county  court  or  probate  court  would 
be  permitted  to  nullify  this  act  of  Congress 
by  refusing  to  appoint  an  administrator  on 
the  ground  that  the  decedent  owned  no  other 
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property  except  the  right  of  action  given  him 
or  his  estate  hy  the  Congress?  Take  another 
case.  In  the  same  probate  court  an  applica- 
tion for  administration  is  made  on  the  estate 
of  a  man  who  left  $5  and  the  right  of  action 
referred  to.  Administration  is  granted  on  his 
estate,  and  denied  on  the  other.  Can  the 
courts  sanction  such  discrimination? 

Or  let  us  take  this  Alabama  act.  It  like- 
wise can  be  made  effective  only  through  suit 
by  an  administrator.  Ought  the  right  of  ac- 
tion thereby  given,  which  is  equally  property, 
as  in  the  case  of  the  other,  and  also  transi- 
tory, and  litigable  wherever  the  defendant 
may  be  found — ought  this  right  to  be  de- 
stroyed because  the  decedent  was  so  unfor- 
tunate as  to  own  no  other  property.  Will 
it  be  said  that  the  right  could  be  enforced 
[27]  in  Alabama?  But  the  same  diflBculty 
would  perhaps  be  found  there.  Or  let  us 
suppose  he  had  been  killed  in  Alabama,  not 
by  a  railroad  company,  but  by  some  man  of 
w^ealth  whose  home  was  in  Tennessee,  and  to 
which  state  he  returned  after  the  homicide. 
Could  the  wrongdoer  defeat  justice  through 
heading  off  the  appointment  of  an  adminis- 
trator on  the  ground  that  the  decedent  owned 
no  property  in  Tennessee,  except  the  right 
of  action,  and  thus  permanently  prevent  the 
bringing  of  an  action  against  him? 

The  foregoing  questions,  with  the  inevitable 
answers  they  suggest,  show  the  unsoundness 
of  the  view  that  administration  can  be  denied 
solely  because  the  decedent  left  no  other  prop- 
erty than  his  right  of  action  against  the 
wrongdoer. 

And  so  are  the  authorities.  Brown  v. 
Louisville,  etc.  R.  Co.  97  Ky.  228,  30  S.  W. 
639;  Findlay  v.  Chicago,  etc.  R.  Co.  106  Mich. 
700,  64  N.  W.  732 ;  Hutchins  v.  St.  Paul,  etc. 
R.  Co.  44  Minn.  5,  46  N.  W.  79 ;  Reiter-Con- 
nolly  Mfg.  Co.  v.  Hamlin,  144  Ala.  192,  219, 
40  So.  280;  Washington  Asphalt  Block,  etc. 
Co.  V.  Mackey,  15  App.  Cas.  (D.  C.)  410; 
Western  Union  Tel.  Co.  v.  Lipscomb,  22  App. 
Cas.  (D.  C.)  104;  Ex  p.  Jenkins,  25  Ind.  App. 
532,  58  N.  E.  660,  81  Am.  St.  Rep.  114;  Mis- 
souri Pac.  R.  Co.  V.  Bradley,  51  Neb.  696,  71 
N.  W.  283;  Boston,  etc.  R.  Co.  v.  Hurd,  108 
Fed.  116,  47  C.  C.  A.  615,  56  L.R.A.  193; 
Missouri  Pac.  R.  Co.  v.  Lewis,  24  Neb.  848, 
40  X.  W.  401,  2  L.R.A.  67;  In  re  Mayo,  60 
S.  C.  401,  38  S.  E.  634,  64  L.R.A.  660;  Jordan 
v.  Chicago,  etc.  R.  Co.  126  Wis.  581,  104  N. 
W.  803,  1  [281  L.R.A.  (N.S.)  885,  890,  110 
Am.  St.  Rep.  865,  4  Ann.  Cas.  1113;  Vance  v. 
Southern  R.  Co.  138  N.  C.  460,  462-464,  50 
S.  E.  860;  In  re  Lowham,  30  Utah  436,  85 
Pac.  445;  Richards  v.  Riverside  Iron  Works, 
56  W.  Va.  510,  49  S.  E.  437;  Fickeisen  v. 
Wheeling  Electrical  Co.  67  W.  Va.  335,  67 
S.  E.  788,  27  L.R.A.(K.S.)  893,  898;  Fann  v. 
North  Carolina  R.  Co.  155  N.  C.  136,  71  S. 
E.  81 ;  Southern  Pac.  Co.  v.  DeValle  Da  Costa, 


190  Fed.  689,  111  C.  C.  A.  417;  Rivera  t. 
Atchison,  etc.  R.  Co.  (Tex.)  149  S.  W.  223; 
Gulf,  etc.  R.  Co.  V.  Beezley  (Tex.)  153  S.  W. 
651;  Eastern  R.  Co.  v.  Ellis  (Tex.)  153  S. 
W.  701.  And  see  Hartford,  etc.  R.  Co.  v. 
Andrews,  36  Conn.  214;  Bruce  v.  Cincinnati 
R.  Co.  83  Ky.  174;  Anderson  v.  Louisville, 
etc.  R.  Co.  210  Fed.  689,  127  C.  C.  A.  277 
(C.  C.  A.  6th  Circuit). 

That  an  action  of  the  kind  we  have  under 
examination  is  transitory  and  may  be  brought 
in  any  jurisdiction,  if  the  statute  giving  the 
action  is  not  inconsistent  with  the  statutes 
or  public  policy  of  the  forum,  is  shown  not 
only  by  our  own  cases,  cited  in  Sharp  v.  Cin- 
cinnati, etc.  R.  Co.  supra,  but  the  rule  ia 
quite  general.  Dennlck  v.  Central  R.  Co.  103 
U.  S.  11,  26  U.  S.  (L.  ed.)  439;  Stewart 
V.  Baltimore,  etc.  R.  Co.  168  U.  S.  445,  18 
S.  Ct.  105,  42  U.  S.  (L.  ed.)  537.  And  see 
the  note  appended  to  Dougherty  v.  American 
McKenna  Process  Co.  Ann.  Cas.  1913D  570, 
571  (255  111.  369,  99  N.  E.  619,  L.R.A.1915F 
955)   and  the  cases  there  cited. 

[29]  In  Pullman  Palace  Car  Co.  v.  Law- 
rence, 74  Miss.  782,  22  So.  53,  and  Knight  v. 
West  Jersey  R.  Co.  108  Pa.  St.  250,  56  Am. 
Rep.  200,  it  was  held  that  the  right  of  action 
would  be  entertained  where  the  defendant 
was  found,  although  both  plaintiff  and  de- 
fendant were  citizens  of  the  same  foreign 
state.  The  same  rule  was  announced  in 
Eingartner  v.  Illinois  Steel  Co.  94  Wis.  70, 
68  N.  W.  664,  34  L.R.A.  503,  69  Am.  St 
Rep.  859.  This  latter  was  a  case  between  a 
citizen  of  Illinois  and  a  corporation  of  that 
state  for  an  injury  inflicted  in  Illinois.  In 
Nelson  v.  Chesapeake,  etc.  R.  Co.  88  Va.  971, 
14  S.  E.  838,  15  L.R.A.  583,  it  was  held  that 
a  recovery,  in  ftn  action  for  death,  brought 
by  a  duly  appointed  administrator,  under  an 
administration  proceeding  based  on  a  statute 
of  another  state,  giving  a  right  of  action  to 
an  administrator,  but  not  providing  that  such 
administrator  must  be  appointed  in  such  oth- 
er state  so  giving  the  right  of  action,  will  be 
a  complete  bar  to  an  action  in  the  latter 
state  for  the  same  wrong. 

In  tbe  case  of  In  re  Lowliam,  supra,  it 
appeared  the  death  occurred  in  Wyoming, 
llie  administrator  was  appointed  in  Ut^ih, 
and  suit  brought  there;  no  other  asset  or 
property  of  the  estate  appearing  except  the 
right  of  action  for  the  wrongful  death.  In 
Fickeisen  v.  Wheeling  Electrical  Co.  supra, 
the  facts,  so  far  as  they  concern,  the  present 
question,  were  that  the  intestate  was  killed 
in  the  city  of  Bridgeport,  in  the  state  of 
Ohio,  by  a  current  of  electricity  from  the 
wires  of  the  Bridgeport  Electrical  Company. 
[80]  Asserting  and  believing  that  the  Wheel- 
ing Electrical  Company,  operating  in  Wheel- 
ing, West  Virginia,  owned  and  controlled  the 
poles  and  wires  of  the  Bridgeport  Company, 
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the  plaintiff  applied  for  administration  in 
Ohio  county,  in  the  state  of  West  Virginia, 
Avas  appointed  administrator  there,  and 
brought  suit  there  to  recover  for  the  wrongful 
death.  The  defendant  filed  a  plea  contesting 
the  jurisdiction  of  the  county  court  in  West 
Virginia  to  appoint  an  administrator,  since 
the  death  occurred  in  the  state  of  Ohio.  Re- 
sponding to  this  objection,  the  court  said: 

"As  the  defendant  company  had  its  habitat 
in  Ohio  county  (West  Virginia),  we  think 
the  demand  against  it  was  property  of  the 
estate  of  the  deceased,  so  as  to  confer  such 
jurisdiction"— citing  Richards  v.  Riverside 
Iron  Works,  supra. 

In  Southern  Pac.  Co.  v.  De  Valle  Da  Costa, 
supra,  decided  by  the  circuit  court  of  appeals 
of  the  first  circuit,  it  appeared  that  the  intes- 
tate was  at  the  time  of  his  death  a  servant 
of  the  defendant,  a  Kentucky  corporation; 
that  a  statute  of  that  state  gave  a  right  of 
action  for  wrongful  death  to  be  brought  by 
an  administrator;  that  the  intestate  was 
killed  on  the  high  seas  in  a  vessel  belonging 
to  the  defendant  by  negligence  of  his  em- 
ployer while  in  the  service  of  the  latter.  It 
appeared  that  administration  was  taken  out 
in  Massachusetts,  where  the  defendant  was 
found ;  that  the  estate  of  the  intestate  had  no 
other  property  than  the  right  of  action  for 
the  wrongful  death;  that  a  plea  in  abate- 
ment was  filed  denying  the  validity  of  the 
grant  [31]  of  the  letters  of  administration; 
that  upon  the  trial  of  this  plea  it  was  stipu- 
lated as  follows: 

"That  unless  the  right  of  action  against 
the  defendant  is  assets  in  this  jurisdiction, 
the  deceased  having  no  other  property  here, 
and  not  having  been  at  the  time  of  his  death 
a  resident  of  Massachusetts,  the  plea  in  abate- 
ment is  to  be  sustained;  but,  if  such  right  of 
action  is  assets  sufficient  to  give  jurisdiction 
to  the  probate  court  to  appoint  an  adminis- 
trator here,  the  plea  in  abatement  is  to  be 
overruled;  and  the  case  is  submitted  to  the 
court  for  a  ruling  on  the  matter." 

It  was  held  that  the  administrator  was 
properly  appointed  in  Massachusetts,  and  the 
action  rightly  instituted  there.  In  the  course 
of  the  opinion  the  court  said: 

"If  the  statute  which  gives  the  right  pro- 
vides for  a  suit  by  the  personal  representa- 
tive, a  question  arises  whether  it  is  a  per- 
sonal representative  appointed  by  the  courts 
of  the  state  wherein  death  was  caused,  a  per- 
sonal representative  appointed  at  the  dece- 
dent's domicile,  or  a  personal  representative 
appointed  in  the  jurisdiction  where  the  de- 
fendant is  siiod.  .  .  .  Though  a  defendant's 
liability  may  be  clear,  whatever  course  may 
be  taken  in  an  attempt  to  enforce  this  lia- 
bility, there  arise  objections  supported  by 
jB^ood  authority  which  imperil  the  substantial 
rights  of  those  for  whose  benefit  the  liability 


was  imposed.  If  administration  be  taken  out 
in  the  place  of  the  domicile  of  l^e  deceased, 
objection  is  made  that  only  the  state  which 
gives  the  right  of  action  can  appoint  a  legal 
representative  [32]  with  authority  to  enforce 
that  right  of  action.  If  a  legal  representa- 
tive is  appointed  in  such  state,  it  is  objected 
in  the  state  wherein  suit  is  brought  that  the 
authority  of  an  administrator  has  the  terri- 
torial limits  of  the  state  of  his  appointment. 
If  suit  is  brought  in  the  state  of  defendant's 
residence,  a  twofold  objection  may  be  made, 
that  the  administrator  should  have  been  ap- 
pointed either  at  the  decedent's  domicile  or 
in  the  state  whose  statute  creates  the  right 
of  action.  ...  The  right  to  administra- 
tion is  recognized  whenever  there  are  assets 
within  the  jurisdiction.  Is  a  death  claim 
assets  for  the  purpose  of  the  appointment  of 
an  administrator? 

"The  enactment  of  a  statute  giving  an  ac- 
tion for  death,  and  requiring  that  it  bhall  be 
brought  by  a  personal  representative,  we 
think,  should  be  regarded  as  a  conclusive 
recognition  of  the  right  of  administration  to 
enforce  such  a  claim.  If  a  statute  designates 
the  personal  representative  of  the  deceased  as 
the  proper  plaintiff,  to  limit  th^  right  to 
cases  in  which  the  deceased  left  assets  other 
than  the  right  of  action  would  introduce  an 
unreasonable  and  arbitrary  distinction.  To 
hold  that  suit  might  be  brought  in  the  state 
of  Massachusetts  for  causing '  death  of  the 
deceased  if  the  deceased  left  property  in  the 
state,  but  that  it  could  not  be  brought  if  he 
had  no  property,  would  be  to  make  a  distinc- 
tion in  favor  of  persons  who  have  estates 
against  persons  who  have  no  estates — to  deny 
the  remedy  to  those  most  in  need  of  it.    •    .    . 

[33]  "We  think,  further,  that  either  the 
court  of  the  state  wherein  the  cause  of  action 
accrued  or  the  court  of  the  state  wherein 
the  defendant  resides  should  recognize!  the 
right  of  action  for  wrongful  death  as  a  suf- 
ficient basis  for  the  grant  of  letters  of  admin- 
istration." 

This  case  was  followed  in  Rivera  ▼.  Atchi- 
son, etc.  H.  Co.  supra,  in  which  it  appeared 
that  the  deceased  was  killed  in  New  Mexico, 
and  in  Gulf,  etc.  R.  Co.  v.  Beezley,  supra.  In 
both  instances  the  administrator  was  appoint- 
ed in  Texas,  and  the  action  brought  under 
the  federal  employers*  liability  act.  The 
same  is  true  of  Eastern  R.  Co.  v.  Ellis,  supra. 

In  Missouri  Pac.  R.  Co.  v.  I^ewis,  24  Neb. 
848,  40  N.  W.  401,  2  L.R.A.  67,  it  appeared 
that  the  deceased  was  killed  in  Elansas,  the 
administrator  was  appointed  in  Nebraska,, 
and  the  suit  brought  in  the  latter  state  un- 
der the  Kansas  statute.  It  was  held  that  the 
suit  was  well  brought. 

In  Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
26  U.  S  (L.  ed.)  439,  the  facts  were  that 
the  decedent  was  killed  in  a  railway  accident ; 
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in  New  Jersey,  the  administrator  was  ap- 
pointed in  New  York,  and  the  action  brought 
in  the  latter  state.  The  New  Jersey  statute 
giving  the  cause  of  action  provided  that  ac- 
tions based  on  it  should  be  brought  by  an 
administrator.  It  was  objected  in  the  case 
that  an  administrator  could  not  be  appointed 
in  New  York  and  bring  suit  there,  lie  court 
held  that  the  right  of  action  was  transitory, 
and  the  administrator  [34]  might  be  appoint- 
ed and  the  suit  brought  in  any  jurisdiction 
where  the  defendant  might  be  found. 

We  are  referred  to  the  case  of  Louisville, 
etc.  R.  Co.  V.  Herb,  125  Tenn.  408,  143 
S.  W.  1138,  as  an  authority  in  opposition 
to  the  views  herein  expressed.  As  point- 
ed out  in  Sharp  v.  Cincinnati,  etc.  R.  Go. 
supra,  the  fundamental  misconception  in 
Louisville,  ete.  R.  Co.  v.  Herb  was  in  the 
view  that  nothing  could  authorize  the  ap- 
pointment of  an  administrator  in  this  state 
except  the  existence  of  technical  assets,  capa- 
ble of  appropriation  to  the  payment  of  debts, 
and  specifically  in  holding  that  the  existence 
of  a  claim  for  wrongful  death  would  not  alone 
justify ,  such  appointment.  It  is  clear  from 
the  discussion  in  Sharp  v.  Cincinnati,  etc. 
R.  Co.  supra,  and  from  the  discussion  and 
authorities  in  the  present  case,  that  we  must 
recede  from  the  views  entertained  in  Louis- 
ville, etc.  R.  Co.  v.  Herb,  on  the  point  just 
referred  to. 

It  results  that  the  court  of  civil  appeals 
committed  no  error  in  reversing  the  trial 
judge,  and  in  dismissing  the  proceedings  in- 
stituted in  the  county  court  of  Hamilton 
county  to  recall  the  administration  previous- 
ly granted  in  that  court.  The  judgment  of 
the  court  of.  civil  appeals  will  therefore  be 
affirmed. .   •    • 

We  observe  in  the  record  a  motion  to  com- 
pel the  plaintiff  to  elect  between  the  right 
of  action  claimed  under  the  federal  employ- 
ers' liability  act,  and  that  claimed  under 
the  Alabama  statute.  In  what  we  have  said 
as  to  the  supremacy  of  the  federal  law  we  are 
not  to  be  imderstood  as  expressing  an  opin- 
ion on  this  subject,  as  it  does  not  come  before 
UB  on  the  present  hearing,  [35]  and  we  Und 
authorities  on  both  sides  of  the  question. 
Cases  cited  in  notes  218  and  219,  p.  79,  of  47 
L.R.A.(N.S.)  parts  of  an  extensive  note  on 
the  federal  act,  under  Lamphere  v.  Oregon 
R.  etc.  Co.  47  L.R.A.(N.S.)  48-84  (196  Fed. 
336,  lie  C.  C.  A.  156). 

Buchanan,  J.,  dissents* 


NOTE. 

In  the  reported  case  the  court  applies  the 
general  rule  that  a  statutory  action  for  death 
by  wrongful  act  is  transitory  In  its  nature 
and  may  be  maintained  in  any  jurisdiction 


wherein  its  enforcement  is  not  contrary  to 
statute  or  public  policy.  The  cases  on  this 
subject  are  collected  and  discussed  in  the 
notes  to  Raisor  v.  Chicago,  etc.  R.  Co.  2  Ann. 
Cas.  802;  Connor  v.  New  York,  etc.  R.  Co.  13 
Ann.  Cas.  1033;  Dougherty  v.  American  Mc- 
Kenna  Process  Co.  Ann.  Cas.  1913D  568  (cited 
In  the  reported  case) ;  Hill  v.  Boston,  etc.  R. 
Co.  Ann.  Cas.  1914C  714;  and  Attrill  v. 
Huntington,  14  Am.  Stw  Rep.  344. 


BAJtNUH  BT  Alto 

V. 

CHAMBERLAIN  I^ND  AND  I.OAN 

COMPANY. 

South  Dakota  Supreme  Court — June  1,  1914. 

34:  8.  Dak.  137;  147  N.  W.  M7. 


Appeal  —  Ne€e«altj  of  Exoeption  —  Di* 
rection  of  Verdict. 

Error  in  directing  a  verdict,  for  defendant 
is  not  reviewable  by  the  supreme  court,  un- 
less excepted  to. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  THpp  county: 
Williamson,  Judge. 

Action  for  commission.  E.  L.  Barnum  et 
al.,  plaintiffs,  and  Chamberlain  Land  and 
Loan  Company,  defendant.  Judgment  for 
defendant.  Plaintiffs  appeal.  The  facts  are 
stated  in  the  opinion.     Affirmed. 

0.  D.  Olmstead,  E.  O.  Patterson  and  W.  J. 
Hooper  for  appellants. 

Doherty  <£  Talbot  and  Brovm  d  Broton  for 
respondent. 

[138]  PoLiJCT,  J. — ^Action  to  recover  bal- 
ance claimed  to  be  due  as  commission  on  sale 
of  real  property: 

At  the  close  of  appellant's  evidence,  the 
court  directed  a  verdict  for  defendant.  This 
action  on  the  part  of  the  court  is  assigned  as 
error,  but  appellant  failed  to  take  any  ex- 
ception thereto  at  the  trial,  and  it  is  con- 
tended by  respondent  that,  because  of  the 
absence  of  such  exception,  the  said  error,  if 
any,  is  not  reviewable  by  this  court;  and. 
in  support  of  such  contention,  cites  the  fol- 
lowing cases:  Peterson  v.  Siglinger,  3  S.  D. 
255,  52  N.  W.  1062 ;  Beckwith  v.  Bierks  Lum- 
ber, etc.  Co.  75  Neb.  349,  106  N.  W.  442; 
Warner  v.  Sohn,  86  Neb.  571,  123  N.  \V. 
1054;  De  Lendrecie  v.  Peck,  1  N.  D.  422,  4S 
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N.  W.  342;  McNab  v.  Northern  Pac.  R.  O). 
12  N.  D.  668,  98  N.  VV.  363;  Kephart  v. 
Continental  Casualty  Co.  17  N.  D.  380,  116 
N.  W.  349;  Holum  v.  Chicago,  etc.  R.  Co. 
80  Wis.  299,  50  N.  W.  99;  Klotz  v.  Mil- 
waukee Electric  R.  etc.  Co.  144  Wis.  384, 
129  N.  W.  624;  Beebe  v.  Minneapolis,  etc.  R. 
Co.  137  Wis.  269,  118  N.  W.  808.  Section 
463   Code  Civ.   Proc.,  is  as  follows: 

§  463.  "Upon  an  appeal  from  a  judgment, 
as  well  as  upon  a  writ  of  error,  the  su- 
preme court  may  review  any  intermediate 
order  or  determination  of  the  court  below 
which  involves  the  merits  and  necessarily 
affects  the  judgment,  appearing  upon  the 
record  transmitted  or  returned  from  the  cir- 
cuit court,  whether  the  same  were  excepted 
to  or  not;  nor  shall  it  be  necessary  in  any 
case  to  take  any  exception  or  settle  any  bill 
of  exceptions  to  enable  the  supreme  oourt  to 
review  any  alleged  error  which  would,  with- 
out a  bill  of  exceptions,  appear  upon  the  face 
of  the  record.  Any  questions  of  fact  or  of 
law,  decided  upon  trials  by  the  court  or  by 
referee,  may  be  reviewed  when  exceptions  to 
the  findings  of  fact  have  been  duly  taken  by 
either  party  and  returned." 

§  293.  'The  verdict  of  the  jury,  the  final 
decision  in  an  action  or  proceeding,  an  in- 
terlocutory order  or  decision  finally  deter- 
mining the  rights  of  the  parties,  or  some  of 
them,  an  order  granting  or  refusing  a  new 
trial,  an  order  sustaining  or  overruling  a 
demurrer,  allowing  or  refusing  to  allow  an 
amendment  to  a  pleading,  striking  out  a 
pleading  or  a  portion  thereof,  refusing  a 
CI 39]  continuance,  an  order  made  upon  ex 
parte  application,  and  an  order  or  decision 
made  in  the  absence  of  a  party,  are  deemed 
to  have  been  excepted  to." 

The  codes  of  Wisconsin  and  North  Dakota 
contain  sections  identical  with  our  section 
463,  but  it  is  held  that  these  provisions; 
'*}Iave  no  application  to  rulings  and  de- 
terminations of  the  court  which  do  not  be- 
come a  part  of  the  record  proper.  If  they 
are  of  such  a  character  that  it  is  necessary 
to  settle  a  bill  of  exceptions  in  order  to  make 
them  of  record,  they  are  not  reached  by  the 
statute.  Unless  excepted  to  they  cannot 
properly  be  inserted  in  the  bill;  otlierwise 
we  might  have  a  bill  of  exceptions  without 
exceptions  which  is  an  absurdity."  Kirch 
V.   Davies,  56  Wis.  287,  11  N.  W.  689. 

The  action  of  the  court  of  which  appellant 
complains  does  not  appear  as  a  part  of  the 
record  "proper"  but  can  only  be  shown  by  a 
bill  of  exceptions  or  by  a  "settled  record" 
under  our  present  practice.  Neither  is  the 
action  of  the  court  in  directing  a  verdict  an 
order  or  decision.  .  An  order  is  defined  by 
§  548,  and  a  decision  by  §§  276-7,  but  noth- 
jngr  ^ound  in  either  of  these  sections  could 
h&ve  any  application  to  tlie  action  of  a  trial 
Ann.  Gas.  1917A. — 54. 


court  in  the  direction  of  a  verdict,  nor  can 
it  be  held  to  be  a  determination. 

"Such  a  construction  would  lead  to  the 
doctrine  that  every  erroneous  and  prejudicial 
ruling  upon  a  trial  could  be  reviewed  with- 
out an  exception,  as  it  would  involve  the 
merits  and  necessarily  affect  the  judgment. 
A  defendant,  who  admitted  the  making  of 
oral  contract,  void  under  the  statute  of 
frauds,  and  who  relied  solely  upon  its  in- 
validity, could  review,  without  exception,  an 
erroneous  ruling  upon  the  trial  admitting 
parol  evidence  of  such  an  agreement,  for 
this  would  involve  the  merits  and  necessarily 
affect  the  judgment.  The  result  of  this  doc- 
trine would  be  that  we  would  have  a  bill  of 
exceptions  without  the  necessity  of  any  ex- 
ceptions in  it,  and  the  phrase  'errors  of  law 
occurring  at  the  trial'  would  cease  to  have 
any  distinctive  significance."  De  Lendrecie 
▼.  Peck,  supra. 

The  construction  put  upon  the  various 
sections  of  the  code  by  the  North  Dakota 
court  meets  with  our  approval,  and  the  al- 
leged error  cannot  be  reviewed  by  this  court 
unless  excepted  to. 

This  necessarily  disposes  of  appellant's  as- 
signment, and  the  judgment  appealed  from 
must  be  affirmed. 


VOTE* 

Necessity  of  Ezeeptioa  to  Direetiom  of 

V^rdiet. 


General  Rule,  849. 
Limitations  of  Rule,  851* 
Rule  in  Texas,  852. 


Oeneral  Rule, 

It  is  generally  held  that  in  order  to  save 
for  review  the  direction  of  a  verdict,  an 
exception  must  be  taken  at  the  trial. 

United  States, — Smith  v.  Hopkins,  120  Fed. 
921,  67  C.  C.  A.  193. 

Illinois. — ^Dunham  Towing,  etc  Co.  ▼. 
Dandelin,  143  111.  409,  39  N.  £.  268;  Stock 
Quotation  Tel.  Co.  v.  Board  of  Trade,  144 
111.  370,  33  N.  E.  42;  Brewer,  etc.  Brewing 
Co.  V.  Boddie,  162  111.  346,  44  N.  £.  819; 
Pioneer  Fireproof  Constr.  Co.  v.  Hansen,  176 
111.  100,  62  K.  E.  17;  Clifford  v.  Drake,  14 
111.  App.  76;  Overman  v.  Consolidated  Coal 
Co.  61  111.  App.  289;  Kennedy  v.  Illinois 
Cent.  B.  Co.  68  111.  App.  601;  Turn  Verein 
Garfield  v.  Vocke,  131  111.  App.  628;  Vogel- 
sang v.  Fredkyn,  133  111.  App.  366;  Starnes 
V.  Dering  Coal  Co.  147  111.  App.  75. 

loiva. — Robinson  v.  Linn  County,  71  la. 
224,  32  N.  W.  274;  Isaacson  v.  Mason  Motor 
Co.  157  N.  W.  801. 
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Kentuoky, — Compare  Loving  v.  Warren 
County,  14  Bush  316;  Meacham  v.  Louisville, 
etc.  R.  Co.  45  S.  W.  363. 

Maine. — Bantoni.v.  Herrick,  101  Me.  134, 
63  Atl.  671. 

Maryland^ — Burke  ▼.  Baltimore,  127  Md. 
554,  96  Atl.  693. 

Michigan. — Wolverine  Farms  Co.  v.  De 
Young,  182  Mich.  200,  148  N.  W.  395. 

Minnesota. — Weinberg  v.  Steeves,  82  Minn. 
262,  84  N.   W.  765. 

Missouri. — Haniford  v.  Kansas  City,  103 
Mo.  172,  15  S.  W.  753;  Kilroy  v.  St.  Louis, 
242  Mo.  79,  146  S.  W.  769;  Allen  v.  Metro- 
politan St.  R,  Co.  141  Mo.  App.  686,  126  S. 
W.  254 ;  Arnold  v.  iGtna  L.  Ins.  Co.  167  Mo. 
App.  164,  161  S.  W.  190;  Scott  v.  American 
Zinc,  etc.  Co.  187  Mo.  App.  344,  173  S.  W. 
23. 

Nebraska. — Startzer  v.  Clarke,  1  Neb. 
(Unofficial)  Rep.  91,  95  N.  W.  609;  Warner 
V.  Sohn,  85  Neb.  571,  123  N.  W.  1064. 

New  York. — Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  N.  E.  194;  Schwarz  v.  Family 
Fund  Soc.  58  Super.  Ct.  515,  12  N.  Y.  S.  717, 
69  Super.  Ct.  683,  13  N.  Y.  S.  888;  Curtis 
V.  Wheeler,  etc.  Mfg.  Co.  65  Hun  619  mem. 
19  N.  Y.  S.  650,  affirmed  141  N.  Y.  611,  36 
N.  E.  696;  Smith  v.  Simmons,  66  Hun  628 
mem.  21  N.  Y.  S.  47;  Paige  v.  Chedsey,  4 
Misc.  183,  23  N.  Y.  S.  879,  53  N.  Y.  St. 
190;  Elliott  V.  Van  Schaick,  26  App.  Div. 
687,  60  N.  Y.  S.  432  (exception  within  ten 
days) . 

North  Dakota, — De  Lendrecie  v.  Peck,  1  N. 
D.  422,  48  N.  W.  342;  McNab  v.  Northern 
Pac.  R.  Co.  12  N.  D.  568,  98  N.  W.  353; 
Kephart  v.  Continental  Casualty  Co.  17  N.  D. 
380,  116  N.  W.  349. 

Pennsyhyania. — Burke  v.  Noble,  48  Pa.  St. 
168;  Mohan  y.  Butler,  112  Pa.  St.  690,  4 
Atl.  47;  Guemple  v.  Philadelphia  Rapid 
Transit  Co.  224  Pa.  St.  327,  73  Atl.  330. 

South  Dakota. — See  the  reported  case. 

Utah. — Stewart  v.  Oregon  Short  Line  R. 
Co.  39  Utah  376,  117  Pac.  466. 

Wisconsin, — Kirch  v.  Davies,  56  Wis.  287, 
11  N.  W.  689;  Holum  v.  Chicago,  etc.  R.  Co. 
80  Wis.  299,  50  N.  W.  99;  Beebe  v.  Minne- 
apolis, etc  R.  Co.  137  Wis.  269,  118  N.  W. 
808;  Klotz  y.  Milwaukee  Electric  R.  etc.  Co. 
144  Wis.  384,  129  N.  W.  524. 

In  Stock  Quotation  Tel.  Co.  y.  Board  of 
Trade,  144  III.  370,  33  N.  E.  42,  the  court 
«aid:  "It  is  insisted  that  the  court  erred 
in  instructing  the  jury  to  find  for  the  de- 
fendant. Upon  looking  into  the  record  it 
will  be  found  that  no  exception  was  taken 
to  the  giving  of  the  instruction  by  the  plain- 
tiff. If  the  plaintiff  thought  the  instruction 
was  erroneous,  and  desired  to  question  its 
<*orrectnes8  on  appeal,  it  could  only  do  so 
by  excepting  to  the  instruction  in  the  circuit 
court.     The  rule  is  well  established  that  an 


objection  to  an  instruction  made  for  the  first 
time  in  this  court  comes  too  late  and  will 
not  be  considered.     Harbaugh  v.  Monmouth, 
74  111.   367."     In   Warner  v.   Sohn,  85  Neb. 
671,  123  N.  W.  1054,  it  was  said:     "Defend- 
ants  suggest   in    their   brief,   however,  thtt 
plaintiff  is  not  in  a  position  to  urge  error 
in  the  peremptory  instruction,  for  the  reason 
he  did  not  except  to  it.    The  point  seems  to 
be  well  taken.     The  record  does  not  disclose 
such   an   exception.     The   instruction   is  as 
follows:       'The    court    instructs    the    jury, 
under   the   issues   joined   and   the   evidenoe, 
your  verdict  must  be  for  the  defendants;  and 
in    returning    your    verdict    you    must   find 
tliat  the  right  of  property  and  right  of  pos- 
session  of   said   property   at  the  commence- 
ment of  this  action  were  in  the  defendants 
You  must  also  assess  the  value  of  said  prop- 
erty and  place  the  full  value  of  the  same  in 
your   verdict,   and   also   assess  the   damages 
sustained  by  the  defendants  by  reason  of  the 
detention   of   said  property,   which   damages 
will  be  interest  at  the  rate  of  seven  per  cent 
per  annum  from  July  12,  1902,  to  the  present 
time,  on  the  value  of  the  property  as  found 
by  you.'     There  being  no  exception  to  this 
instruction,  assigned  errors  in  giving  it  may 
be   disregarded   on   appeal.     In   Startzer  v. 
Clarke,    1    Neb.    (Unofficial)    Rep.    91,   this 
court  announced  the  following  rule:     'An  ex- 
ception is  indispensable  to  secure  a  review 
of  the  action  *of  the  trial  court  in  directing 
a  verdict.'    In  following  this  doctrine  it  was 
said  in  a  later  case  involving  the  same  ques- 
tion :     "No  exception  was  taken  to  the  action 
of  the  trial  court  in  directing  a  verdict  for 
the  defendieint,  and  the  conclusive  presump- 
tion arises  that  plaintiff  was  satisfied  with 
this  instruction.'     Beckwith  v.  Dierks  Lumber, 
etc.  Co.  75  Neb.  349.     Assignments  of  error 
predicated  on  the  holding  of  the  court  in  di- 
recting a  verdict  for  defendants  will  therefore 
be  disregarded."    And  in  Stewart  v.  Oregon 
Short  Line  R.  Co.  39  Utah  375,  117  Pac.  465, 
the  court  said:   "The  statute  (section  3283,  C. 
L.   1907)    provides   that  'the  yerdict  of  the 
jury;  the  final  decision  in  an  action  or  pro- 
ceeding;  an   interlocutory  order  or  decision 
finally  determining  the  rights  of  the  parties, 
or  some  of  them;  an  order  or  decision  from 
which   an   appeal   may  be   taken;   an  order 
sustaining  or  overruling  a  demurrer,  allow- 
ing or  refusing  to  allow  an  amendment  to  a 
pleading,    striking    out    a    pleading    or    a 
portion  thereof,  refusing  a  continuance;   an 
order    made    upon    ex    parte    applications; 
and  an  order  or  decision  made  in  the  absence 
of  a  party  are  deemed  to  have  been  excepted 
to.'     This  statute   is  identical'  with   section 
647  of  the  California  Code  of  Civil  Procedure. 
Under    that    statute   the    supreme    court   of 
California  held  that  it  is  thoroughly  settled 
in  that  state  that  a  motion  for  nonsuit  will 
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not  be  reviewed,  where  no  exception  wa9 
taken  or  reserved  to  tlie  ruling.  (Malone  v. 
Beardsley,  92  Cal.  150,  28  Pac.  218;  Craig 
V.  Hesperia  Land,  etc.  Co.  107  Cal.  676,  40 
Pac.  1057;  Hanna  v.  De  Garmo,  140  Cal.  172, 
73  Pac.  830.)  We  do  not  see  why  a  different 
rule  should  be  adopted  with  respect  to  a 
motion  to  direct  a  verdict.  While  the  grant- 
ing of  the  one  is  a  bar  to  another  action,  and 
the  granting  of  another  is  not,  still  the  effect 
of  both,  when  granted,  is  to  take  the  case 
from  the  jury,  and  to  end  the  trial  and  ter- 
minate the  action." 

Limitations  of  Rule, 

In  Benedict  v.  Pincus,  109  App.  Div.  20, 
95  N.  Y.  S.  1042,  wherein  the  defendant's 
attorney  requested  that  the  case  should  go 
to  the  jury  on  a  certain  question  of  fact  and 
excepted  to  the  court's  refusal  to  grant  the 
request,  it  was  held  that  the  direction  of  a 
verdict  for  the  plaintiff  did  not  require  au 
exception  in  order  to  be  reviewed  by  the  ap- 
pellate court.  The  court  said:  "At  the 
conclusion  of  the  charge,  the  defendanta'  at- 
torney made  the  following  request:  'I  would 
ask  your  hoi^or  to  allow  me  to  go  to  the  jury 
on  the  question  of  whether  there  was  not  a 
contract  between  these  parties  by  whicli 
the  plaintiff's  commission  was  not  to  be- 
come  due  until  there  had  been  a  lease  signed 
between  the  parties.'  This  request  was  de- 
nied, the  court  remarking,  'I  find  no  evi- 
dence to  sustain  that  proposition,'  and  an 
exception  duly  taken.  There  was  evidence 
to  this  effect,  which  was  the  testimony  of 
Alexander  Pincus,  before  referred  to.  A 
question  of  fact  was  thus  presented,  which 
should  have  gone  to  the  jury.  It  will  be 
observed  that  there  is  nothing  in  the  written 
agreement  which  refers  in  any  way  to  com- 
miBsions.  Therefore,  it  could  not  be  urged 
that  this  contradicted  or  varied  the  terms  of 
the  agreement.  But  it  is  said  this  exception 
is  unavailing,  inasmuch  as  the  defendants' 
attorney  did  not  except  to  the  direction  of 
a  verdict.  He  had  made  a  proper  request  to 
go  to  the  jury,  which  had  been  refused  and 
an  exception  taken.  That  exception  was  not 
destroyed  because  he  did  not  subsequently 
except  to  the  direction  of  a  verdict.  When  a 
request  is  made  to  go  to  the  jury  upon  a 
question  of  fact,  and  it  is  denied  and  an 
exception  taken,  it  is  unnecessary  to  go 
through  the  idle  ceremony  of  excepting  to 
the  direction  of  a  verdict,  under  penalty  of 
being  deprived  of  the  exception  to  the  er- 
roneous ruling.  If  the  exception  is  good, 
the  party  has  a  right  to  rely  upon  it." 

In  Rosenthal  v.  Vernon,  79  Wis.  245,  48  N. 
W.  485,  it  was  held  that  a  verdict  directed 
by  the  court,  even  though  not  excepted  to, 
could  be  reviewed  on  appeal,  where  the  ver- 


dict was  made  part  of  the  record  and  em- 
bodied in  the  bill  of  exceptions. 

In  Dahl  v.  Stakke,  12  N.  D.  325,  96  N.  W. 
353,  the  general  rule  was  modified  to  the  ex- 
tent of  holding  that  an  exception  to  the  direc- 
tion of  a  verdict  was  not  indispensable  where 
a  motion  for  a  new  trial  was  subsequently 
made  which  was  based  on  the  insufficiency  of 
the  evidence  to  sustain  the  verdict.  That  deci- 
sion expressly  overruled  De  Lendrecie  v.  Peck, 
1  N.  D.  422,  48  N.  W.  342,  as  to  the  necessity 
of  an  exception  where  a  subsequent  motion  for 
a  new  trial  was  made.  The  court  said:  ''On 
the  trial  in  the  district  court,  the  court 
directed  a  verdict  in  plaintiff's  favor  for  the 
full  amount  claimed  in  the  complaint.  The 
defendants  saved  no  exceptions  to  rulings 
made  during  the  progress  of  the  trial,  and 
took  no  exception  to  the  direction  of  a  ver- 
dict in  plaintiff's  favor.  Tlie  respondent 
now  claims  that  this  court  cannot  review 
any  of  the  errors  alleged  to  have  been  com- 
mitted by  the  district  court,  for  the  reason 
tliat  no  exceptions  were  taken  to  any  of  the 
rulings  in  the  district  court.  The  appel- 
lants moved  to  set  aside  the  verdict  and  for 
a  new  trial  upon  a  settled  statement  of  tlie 
case,  and,  among  other  grounds  of  such  mo- 
tion, specified  that  the  evidence  was  insuffi- 
cient to  justify  the  verdict.  The  particulars 
wherein  such  evidence  was  insufficient  to 
justify  the  verdict  were  pointed  out  and 
specified  in  such  motion.  The  specifications 
of  error  in  the  statement  of  the  case  con- 
tsiined,  among  others,  one  that  the  court 
erred  in  directing  a  verdict  in  favor  of  the 
plaintiff'.  The  question  is  therefore  present- 
ed whether  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  can  be  reviewed  in  this 
court  when  no  exception  was  taken  to  the 
direction  of  the  verdict,  but  a  motion  for 
a  new  trial  was  made  on  the  ground  that 
the  evidence  is  insufficient  to  sustain  the 
verdict.  Section  5463,  Rev.  Codes  1899,  pro- 
vides that  the  verdict  of  the  jury  and  an 
order  granting  or  denying  a  motion  for  a 
new  trial  are,  among  other  matters,  'deemed 
to  have  been  excepted  to,  and  the  same  may 
be  reviewed  both  as  to  questions  of  law  and 
the  sufficiency  of  the  evidence  upon  motion 
for  a  new  trial,  or  upon  appeal,  as  fully 
as  if  exception  thereto  had  been  expressly 
made.'  Section  5627  provides:  *Upon  an 
appeal  from  a  judgment,  the  supreme  court 
may  review  any  intermediate  order  or  de- 
termination of  the  court  below,  which  in- 
volves the  merits  or  necessarily  affects  the 
judgment  appearing  upon  the  record  trans- 
mitted or  returned  from  the  district  court, 
whether  the  same  is  excepted  to  or  not.' 
This  court  held,  in  De  Lendrecie  v.  Peck,  1 
K.  D.  422,  48  N.  W.  342,  that  the  action  of 
a  trial  court  in  directing  a  verdict  cannot 
be   reviewed    on   appeal   when   no   exception 
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was  taken  to  such  action.  That  is  a  correct 
statement  of  the  law  in  cases  where  no  sub- 
sequent proceedings  were  brought  before  the 
court  to  review  the  correctness  of  that  ruling. 
In  other  words,  the  correctness  of  the  trial 
court's  rulings  must  be  somewhere  chal- 
lenged in  that  court  before  the  appellate 
court  will  review  the  erroneous  ruling  com- 
plained of.  Kirch  v.  Davies  [55  Wis.  287] 
11  N.  W.  689;  McGary  v.  De  Pedrorena,  68 
Cal.  94.  The  case  of  De  Lendrecie  v.  Peck, 
supra,  goes  further,  however,  and  holds  that 
the  sufficiency  of  the  evidence  to  sustain  a 
verdict  cannot  be  reviewed  on  appeal  even 
when  its  correctness  is  challenged  on  a  motion 
for  a  new  trial  based  on  the  sufficiency  of 
the  evidence.  We  cannot  allow  that  decision 
in  so  holding.  To  the  direction  of  the  verdict 
there  was  no  exception.  That  fact  rendered 
the  ruling  not  reviewable  as  an  error  of  law 
occurring  at  the  trial.  But  the  sufficiency 
of  the  evidence  to  justify  the  verdict  wall 
subsequently  challenged  on  a  motion  for  a 
new  trial,  in  which  the  insufficiency  of  the 
evidence  to  sustain  the  verdict  was  urged 
as  a  ground  for  reviewing  the  evidence  and 
granting  a  new  trial.  This  motion  was  de- 
nied. The  statute  grants  an  exception  to  the 
ruling  denying  a  new  trial,  and  it  is  not 
therefore  necessary  that  one  be  taken  by  the 
party.  Tlie  order  denying  a  new  trial  is 
an  order  involving  the  merits  and  necessarily 
affecting  the  judgment,  and  may  be  reviewed 
on  an  appeal  from  the  judgment,  whether 
excepted  to  or  not,  under  section  6627,  Rev. 
Codes  1899."  To  the  same  effect  see  Gott- 
stein  ▼.  Simmons,  69  Wash.  178,  109  Pac. 
696;  Morris  v.  National  Protective  Soc.  100 
Wis.  92,  81  N.  W.  1036. 

Rule  in  Teocaa. 

In  Texas  the  question  does  not  seem  to 
have  been  definitely  settled.  One  appellate 
court  has  held  that  an  exception  to  the 
direction  of  a  verdict  is  unnecessary  where 
there  is  testimony  sufficient  to  authorize  the 
submission  of  the  case  to  the  jury.  The 
failure  of  the  trial  court  to  submit  the  case 
to  the  jury  is  in  that  case  called  "funda- 
mental error"  and  accordingly  the  right  to 
review  is  held  not  to  be  lost  by  a  failure  to 
except.  Henderson  v.  Gilbert  (Tex.)  171 
S.  W.  304,  wherein  the  court  said:  "At  the 
conclusion  of  the  evidence,  the  trial  court 
instructed  a  verdict  for  Gilbert,  the  appellee. 
In  this  case  the  appellant  did  not  except 
to  the  charge  of  the  trial  court  peremptorily 
instructing  a  verdict,  on  the  ground  that 
there  was  testimony  tending  to  prove  ratifica- 
tion of  the  contract  made  by  the  agents. 
The  appellee  in  this  case  objects  to  the  as- 
signments of  error  of  the  appellants  on  that 
^ound.    This  court  has  heretofore  held  that. 


where  the  trial  court  peremptorily  instructs 
a  verdict,  when  there  is  testimony  authoriz- 
ing the  submission  of  the  case  to  the  jury, 
that  it  is  not  necessary  to  file  an  exception 
to  the  charge  of  the  court  so  given  under  the 
amendments  to  the  statute  with  reference  to 
instructions  by  the  Thirty-third  legislature 
(Acts  33d  Leg.  c.  59)  ;  that,  if  there  is  suf- 
ficient testimony  authorizing  the  submis- 
sion of  a  case  to  the  jury,  a  failure  to  do  so 
would  be  fundamental  error,  and  for  that 
reason  it  is  not  necessary  to  except  to  the 
charge  of  the  court.  The  statute  as  amended 
it  is  not  believed  by  us  was  intended  to  ap- 
ply to  cases  of  that  kind,  but  only  to  in- 
structions where  from  informality  or  for 
failure  to  properly  charge  the  law  of  the 
case,  and  then  exceptions  should  be  taken  as 
pointed  out  in  the  statute.  At  any  rate,  we 
have  concluded  to  consider  the  case  upon  the 
assignments  presented.'*  To  the  same  effect 
see  Owens  v.  Gorsicana  Petroleum  O).  (Tex.) 
169  S.  W.  192.  And  see  Hovey  v.  Sanders 
(Tex.)   174  S.  W.  1026. 

On  the  other  hand  the  El  Paso  court  of 
civil  appeals  has  held  that  the  statute  re- 
ferred to  in  the  foregoing  quotation  does 
apply  to  a  peremptory  instruction  by  a  court 
directing  a  verdict  and  that  an  exception  to 
the  direction  of  a  verdict  is  necessary  to  au- 
thorize a  review.  Needham  v.  Cooney  (Tex.) 
173  S.  W.  979,  wherein  it  was  said:  "It  is 
also  assigned  as  error  that  the  peremptory 
instruction  was  improperly  given.  It  is  over- 
ruled, because  the  record  does  not  show  ex- 
ceptions to  have  been  taken  as  required  by 
Acts  Thirty-third  Legislature  (Keg.  Sess.),  c. 
69,  p.  113.  It  is  urged  the  act  does  not  apply 
to  a  peremptory  instruction,  and  it  has  been 
so  held  by  the  Amarillo  court  in  Owens  v. 
Corsicana  Petroleum  Co.  109  S.  W.  192,  and 
Henderson  ▼.  Gilbert,  171  S.  W.  304.  On  the 
other  hand,  it  has  been  held  by  several  other 
courts  that  it  does  apply.  Stephenville,  etc. 
R.  Co.  V.  Wheat,  173  S.  W.  974,  not  yet 
officially  reported.  International,  etc.  R.  Co. 
V.  Feldman,  170  S.  W.  138;  W.  R.  Case,  etc. 
Cutlery  Co.  v.  Folsom,  170  S.  W.  1066.  .  .  . 
But  it  is  further  suggested  the  giving  of  a 
peremptory  instruction  raises  a  question  of 
fundamental  error.  In  Irving  v.  Texas,  etc. 
R.  Co.  164  S.  W.  910,  Rio  Grande,  etc.  R.  Co. 
V.  Kinkel,  158  8.  W.  214,  and  some  other 
cases  this  court  scr  treated  it,  but  this  was 
done  in  deference  to  the  holding  in  certain 
cases  there  mentioned,  and  for  the  purpose 
of  avoiding  a  conflict  of  decision  with  other 
courts.  It  was  expressly  stated  that  we  did 
not  concur  in  the  view  that  the  question  was 
fundamental.  In  Stephenville,  etc.  R,  Co.  v. 
Wheat,  supra,  in  an  able  discussion  of  the 
subject,  it  is  expressly  held  that  it  is  not  a 
fundamental  error  or  such  an  'error  apparent 
of   record'   which   requires   its   consideration 
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without  an  aBsiipiment  and  regardless  of  the 
act  of  1913.  Th»  creates  a  direct  conflict  of 
opinion  between  the  Ft.  Worth  court  and 
some  of  the  otfaw  courts,  and  the  exigency 
and  consideration  no  longer  exists  which  im- 
pelled this  court  to  treat  the  question  as  of 
a  nature  necessary  to  be  disposed  of  regard- 
less of  compliance  with  the  rules  governing 
the  presentation  of  cases  upon  appeal.  We 
should,  therefore,  and  will,  no  longer  treat 
the  giving  of  such  a  charge  as  raising  a  ques- 
tion of  fundamental  errcnr,  or  as  such  an 
error  apparent  of  record  as  requires  consider- 
ation when  not  assigned  and  presented  in 
the  manner  required  by  the  rules."  And  in 
conclusion  the  court  said :  ''It  follows,  there- 
fore, that  it  is  immaterial  whether  or  not 
the  giving  of  a  peremptory  instruction  is  to 
be  regarded  as  a  fundamental  error.  In 
either  event,  under  the  statute,  it  must  be 
treated  as  waived,  unless  proper  exception 
was  taken  in  the  manner  prescribed."  To 
the  same  effect  see  King  v.  Gray  (Tex.)  175 
S.  W.  763.  And  see  Stephenville,  etc.  R.  Co. 
T.  Wheat   (Tex.)    173  S.  W.  974. 
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Taxpayers'  Aotioma  —  Dlamissal« 

In  an  action  by  a  taxpayer,  brought  on  be- 
half of  a  county,  in  which  the  county  has 
been  made  to  appear  as  plaintiff,  neither  the 
county  nor  the  county  attorney  has  any  ab- 
solute right  to  a  dismissal  of  the  case  upon 
motion  on  the  irround  that  the  action  was 
not  authorized  ny  them  or  either  of  them, 
since  in  such  actions  the  county  authorities 
may  to  some  extent  occupy  an  adverse  posi- 
tion to  the  interests  of  plaintiff  and  other 
taxpayers. 

[See  note  at  end  of  this  case.] 


In  an  action  brought  by  taxpayers  against 
the  individual  members  of  a  county  board 
to  recover  money  alleged  to  have  been  illegal- 
ly paid  out  by  tliem  while  acting  as  the  board 
of  supervisors  of  the  county,  the  petition  was 
entitled  "The  County  of  Holt,  a  corporation 
duly  organized  under  the  laws  of  the  state  of 
Nebraska,  by  M.  T.  Hiatt  and  H.  M.  Uttley, 
residents  of  and  taxpayers  in  said  county, 
who  bring  this  action  for  and  in  behalf  of 
all  the  people  in  the  county."  A  motion  by 
the  defendants  to  dismiss  the  action  and  by 


the  county  attorney  to  dismiss  "as  to  the 
county,"  for  the  reasons  that  the  case  was 
brought  without  authority  of  the  county  and 
the  county  disclaimed  any  interest  in  the 
suit,  was  sustained,  and  judgment  of  dismis- 
sal rendered.  Held,  that  the  action  should 
not  have  been  dismissed,  but  that  the  plain- 
tiffs should  have  been  allowed  to  proceed, 
making  the  county  a  party  defendant,  if 
they  so  desired. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Holt  county: 
Dickson,  Judge. 

Action  for  penalties.  Holt  County  et  a1., 
plaintiffs,  and  Henry  W.  Tomlinson  et  al., 
defendants.  Judgment  for  defendants. 
Plaintiffs  M.  T.  Hiatt  et  al.,  appeal.  The 
facts  are  stated  in  the  opinion.    Revbbses). 

£r.  M,  Uttley  for  appellants. 
J,  J.  Harrington,  W.  K,  Hodgkin  and  J.  A. 
Donohoe  for  appellees. 

[777]  Letton,  J. — ^TTiis  action  was  begun 
against  the  members  of  the  board  of  supervis- 
ors of  the  county  of  Holt,  a  county  under 
township  organization,  to  recover  for  the 
county  certain  sums  alleged  to  be  due  for 
certain  penalties  provided  for  by  [778]  sec- 
tions 2461,  6427,  Rev.  St.  1913.  The  plain- 
tiff was  thus  described  in  the  petition:  "The 
County  of  Holt,  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Nebraska,  by 
M.  T.  Hiatt  and  H.  :M.  Uttley,  residents  olf 
and  taxpayers  in  said  county,  who  bring  this 
action  for  and  in  behalf  of  all  the  people  in 
the  county."  A  motion  was  filed  by  the  in- 
dividual defendants  to  dismiss  the  action,  be- 
cause it  was  commenced  in  the  name  of  the 
county  without  the  permission  or  consent  of 
the  county  attorney,  because  Messrs.  Hiatt 
and  Uttley  are  not  county  attorneys  of  Holt 
county,  and  were  not  employed  by  the  board 
of  supervisors  to  maintain  or  bring  the  ac- 
tion, and  have  no  right  or  lawful  authority 
to  sue  or  to  maintain  the  action,  because  the 
county  is  not  lawfully  a  party  to  the  action, 
and  because  the  county  attorney  has  filed  a 
dismissal  or  demand  that  the  county  of  Holt 
be  dismissed  as  a  party  to  the  action.  The 
follo\iing  disclaimer  was  also  filed:  "Comes 
now  the  county  of  Holt,  by  W.  K.  Hodgkin, 
its  county  attorney,  and  represents  that  the 
above-entitled  case  is  brought  without  author- 
ity of.  law,  and  the  said  coimty  of  Holt  dis- 
claims any  interest  in  the  above  case,  for 
which  reasons  the  said  county  of  Holt,  by  its 
county  attorney,  hereby  dismisses  said  case 
as  to  the  county  of  Holt.  County  of  Holt,  by 
W.  K.  Hodgkin,  County  Attorney."  The  rec- 
ord recites  that,  upon  a  motion  by  the  county 
attorney  and  the  defendants  to  dismiss  the 
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case,  the  court  sustains  the  motion.  The  ac- 
tion was  then  dismissed.    Plaintiffs  appeal. 

Section  2461,  Rev.  St.  1913,  provides  that 
every  officer  whose  salary  is  in  the  nature  of 
a  per  diem  shall,  before  drawing  any  money, 
subscribe  an  oath  in  a  prescribed  form,  and 
that  any  disbursing  officer  who  shall  pay  any 
portion  of  the  salary  of  any  such  officer  before 
the  oath  is  subscribed  '"shall  forfeit  to  this 
state  the  sum  of  $50,  which  forfeiture  may 
be  sued  for  by  any  taxpayer." 

Section  6427,  Kev.  St.  1913,  in  substance, 
provides  that  the  precinct  assessor  shall  not 
be  entitled  to  compensation  until  he  has  filed 
the  lists,  schedules,  statements,  and  books 
appertaining  to  the  assessment  of  all  property 
for  [779]  such  year  with  the  county  assessor; 
the  schedules  to  be  accurately  made  and  add- 
ed up,  and  showing  the  property  assessed  list- 
ed at  its  full  value.  "Any  county  board,  al- 
lowing bills  of  precinct  assessors  in  cases 
where  the  provisions  of  this  section  have  not 
been  complied  with,  shall  be  liable  on  their 
bonds  for  amount  of  same." 

It  is  alleged  that  in  1914,  in  violation  of 
this  section,  the  board  of  supervisors  did  un- 
lawfully issue  warrants  to  the  extent  of 
$3,0(K)  for  the  payment  of  assessors. 

The  appellants  cite  Otoe  County  v.  Stroble, 
71  Neb.  415,  98  N.  W.  1066,  to  the  effect 
that,  where  by  the  action  of  the  board  of 
county  commissioners  a  warrant  is  drawn 
upon  the  county  treasurer  without  legal  au- 
thority so  to  do,  each  member  of  the  board 
voting  for  the  illegal  claim  is  jointly  and 
severally  liable  to  the  county,  and  argues 
that,  if  in  such  a  case  the  county  attorney 
may  voluntarily  come  in  and  dismiss  an  ac- 
tion brought  by  a  taxpayer  for  the  benefit 
of  the  county,  the  county  would  be  powerless 
and  must  suffer  whatever  loss  an  irrespon- 
sible board  sees  fit  to  inflict  upon  it.  The 
defendants  insist  that  under  section  5596, 
Rev.  St.  1913,  the  county  attorney  is  the  law 
officer  of  the  county,  alone  vested  with  the 
power  to  prosecute  and  defend  on  behalf  of 
the  state  and  county  all  suits,  applications  or 
motions  arising  under  the  laws  of  the  state, 
in  which  the  state  or  county  is  a  party  or 
interested,  and  have  cited  a  number  of  cases 
to  that  effect;  but  cases  where  the  county 
authorities  have  vainly  sought  to  supersede, 
set  aside  or  ignore  the  authority  of  the  county 
attorney  are  not  applicable  to  the  question 
here  presented.  We  are  satisfied  that,  where 
an  action  is  properly  brought  by  a  taxpayer, 
the  same  principles  apply  as  in  a  case  where 
the  county  board  has  allowed  a  claim  against 
a  county,  and  a  taxpayer  has  appealed  from 
its  allowance  to  the  district  court.  As  to  a 
taxpayer's  appeal  this  court  has  said:  "It 
seems  entirely  clear  that  the  appeal  by  the 
taxpayer  contemplated  by  the  legislator  was 
one,  to  a  certain  extent,  or  entirely,  antago- 


nistic to  the  claimant  and  the  county  by  rea- 
son of  being  aggrieved  by  the  action  of  the 
latter  in  the  allowance  of  the  claim.  The 
county  is  a  party  to  the  suit  [780]  after  its 
appeal,  but  cannot  by  any  action  therein,  bj 
way  of  admission  of  the  claim  in  whole  or 
in  part,  rob  the  appeal  of  its  significance,  or 
rather  deprive  the  appellant  of  the  right  to 
a  hearing  of  the  appeal.  If  it  could,  then 
the  provision  for  an  appeal  by  the  taxpayer 
would  be  but  meaningless  words,  and  the  ap- 
peal a  useless  and  empty  proceeding."  Gage 
County  V.  George  E.  King  Bridge  Co.  68 
Neb.  827,  837,  80  N.  W.  56.  To  permit  a  tai- 
payer  to  bring  an  action  against  the  indi- 
vidual members  of  a  county  board  for  derelic- 
tion of  duty  and  at  the  same  time  allow  that 
body,  or  the  county  attorney,  to  dismiss  the 
proceedings  would  be  folly.  We  are  not  com- 
pelled to  adopt  such  an  unreasonable  view  of 
the  law. 

The  question  remains,  then,  had  the  appd- 
lants  the  right  to  bring  this  action  in  the 
name  of  the  county?    In  Walker  v.  Dillonvale, 
82  Ohio  St.  137,  19  Ann.  Cas.  773,  92  K.  £. 
220,  the  action  was  brought  in  the  name  of 
the   "Village   of   Dillonvale,   on    relation  of 
Thomas  McCabe,  against  Harry  Walker,  Wil- 
liam   S.    Parlett,    William    Lappin,    George 
King,  Asa  Hooper,  and  Oliver  L.  Guyton,  as 
individuals  and  as  councilmen  of  the  village.*' 
The  petition  alleged  that  the  relator  was  a 
taxpayer,  and  that  the  defendants  were  coun- 
cilmen of  the  village,  t^at  they  had  illegally 
issued  to  each  of  themselves  a  voucher  for 
$48,  which  had  been  paid  by  the  village  treas- 
urer.   He  prayed  for  a  judgment  for  and  in 
behalf  of  the  village  against  the  defendants 
and  each  of  them  for  the  entire  amount  paid. 
A  demurrer  was  filed  on  the.  ground  that  the 
plaintiff  had  not  legal  capacity  to  sue.    The 
court  held  that  the  case  did  not  fall  within 
the  terms  of  certain  statutes  regulating  ac- 
tions in  the  name  of  the  corporation,  by  the 
city  solicitor  or  a  taxpayer,  to  restrain  the 
abuse  of  corporate  powers  by  city  ofHciab, 
and  said;     "The  fact  that  the  suit  in  the 
present  case  is  in  the  name  of  the  village 
on  relation  of  the  taxpayer  instead  of  in  the 
name  of  the  taxpayer  for  the  use  of  the  vil- 
lage, or  on  behalf  of  all  the  taxpayers  of  the 
village,  has  not  in  it  sufficient  merit  to  re- 
quire a  denial  of  relief,  but  the  court  mar 
treat  the  action  as  one  in  the  name  of  the 
taxpayer  on  behalf  of  [781]  the  village.    It 
follows  that  the  taxpayer  is  not  without  legal 
capacity  to  sue.*' 

In  this  case  the  motion  by  the  county  at- 
torney on  behalf  of  the  county  was  merely 
that  the  action  should  be  dismissed  ''as  to 
the  county."  The  court  went  further  and 
dismissed  the  suit  in  toto.  The  mere  fact 
that  the  name  of  the  county  was  used  in  the 
title  did  not  warrant  the  dismissal   of  the 
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action.  The  court  should  have  treated  the 
action  as  an  ordinary  taxpayer's  suit  in  behalf 
of  the  county.  Ordinarily  in  such  actions, 
as  in  the  suit  of  a  stockholder  in  a  private 
corporation,  the  petition  should  allege  the 
refusal  of  the  county  authorities  to  act;  but, 
under  such  facts  as  are  alleged  in  this  case, 
it  would  be  unreasonable  to  believe  that  the 
officials  would  take  action  against  themselves, 
and  demand  is  unnecessary.  Jackson  v.  Nor- 
ris,  72  111.  364;  Gillespie  v.  Gibbs,  147  Ala. 
449,  41  So.  868 ;  Mock  v.  Santa  Rosa,  126 
Cal.  330,  58  Pac.  826;  State  v.  Weld,  39  Minn. 
426,  40  N.  W.  561;  Note  to  Slavin  v.  Mc- 
Guire,  205  N.  Y.  84,  in  Am.  Ann.  Gas.  1913G 
881,  98  N.  E.  405.  As  to  the  county- attorney, 
the  petition  recites  that  he  has  declined  to 
prosecute  the  action.  Other  questions  are 
suggested  in  the  briefs,  but  they  are  not  raised 
by  the  motion.  The  only  issue  presented  is 
whether  the  district  court  erred  in  sustaining 
the  motions  to  dismiss.  We  express  no  opin- 
ion upon  any  other  point  in  the  case. 

The  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion  to  dismiss  the 
case,  and  to  permit  appellants  to  amend  the 
title  of  the  case,  and  make  the  county  a  party 
defendant,  if  they  so  desire;  if  they  fail  to 
amend  within  a  reasonable  time,  to  dismiss 
the  action  at  their  costs. 

Reversed. 

Sedgwick,  J.,  concurs  in  reversing  the 
judgment  of  the  district  court. 

Hamer,  J.,  not  sitting. 


NOTE. 

The  reported  case  involves  an  action  by 
taxpayers  on  behalf  of  a  county  for  the  en- 
forcement of  the  liability  of  the  county 
board  for  warrants  unlawfully  issued.  The 
court  holds  that  the  coimty  attorney  cannot 
by  disclaimer  defeat  the  action,  the  interest 
of  the  taxpayers  being  antagonistic  to  that 
of  the  regular  county  officers.  And  moreover 
it  is  held  that  the  fact  that  the  suit  is 
brought  in  the  name  of  the  county  does  not 
require  its  dismissal  in  toto,  and  tliat  the 
plaintiffs  should  be  allowed  to  amend  the 
title  of  the  case,  making  the  county  a  party 
defendant  if  they  so  desire.  It  is  further 
held  that  on  the  facts  alleged  a  demand  be- 
fore suit  was  not  necessary,  because  it  is 
unreasonable  to  believe  that  the  officials  would 
take  action  against  themselves. 

For  a  complete  discussion  of  the  general 
subject  of  taxpayers*  actions,  see  the  note  to 
Slavin  v.  McGuire,  Ann.  Gas.  1913G  881. 
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260  Pa.  St.  260;  06  All.  620. 


Remainders  —  Remainder  to  Heirs  as 
Vested  or  Contingent. 

A  devise  of  realty  for  life,  with  remainder 
to  testator's  heirs,  vests  the  remainder  in 
those  answering  such  description  at  the  time 
of  his  death,  unless  the  will  affords  un- 
equivocal evidence  to  the  contrary,  though 
the  life  tenant  is  one  of  the  class  who  will 
take  the  remainder. 

[See  note  at  end  of  this  case.] 

Presumption  in  Favor  of  Vesting. 

Unless  it  clearly  appears  from  the  context 
of  a  will  or  the  circumstances  of  the  case 
that  a  contingent  interest  was  intended,  the 
remainder  will  be  regarded  as  vesting  at  tes- 
tator's death,  and  not  at  the  expiration  of  the 
life  tenancy. 

Wills  ^  Comatraotion  —  '*Heira"  as  In- 
olnding  Wido'w. 

Testator  bequeathed  his  residuary  estate  to 
his  executors  in  trust  for  his  widow  and 
sons  during  the  widow's  life,  and,  in  case  of 
the  death  of  the  sons  before  their  mother,  for 
the  benefit  of  their  children  or  widows,  and, 
if  they  died  leaving  neither  issue  nor  widows, 
the  entire  residue  was  given  for  the  use  of  the 
widow  for  life.  The  will  gave  testator's  wife 
a  power  of  appointment,  and  provided  that, 
if  such  power  be  not  exercised,  "I  .  .  . 
bequeath  the  entire  reversion  to  my  lawful 
heirs  and  distributees  as  provided  by  the  in- 
testate laws."  A  codicil  revoked  the  power 
of  appointment,  except  as  to  $30,000,  and 
provided:  "And  as  to  the  .  .  .  remain- 
der of  my  estate  and  as  to  the  whole  of  it, 
in  case  my  wife  makes  no  such  appointment, 
I  .  .  .  bequeath  the  same  to  my  execu- 
tors and  trustees  and  the  survivor  and  heirs 
of  the  survivor  of  them,  as  named  in  my  will, 
in  trust,  to  distribute  the  same — in  case  mv 
sons  are  both  dead,  leaving  at  the  time  of  the 
death  of  my  wife  no  lawful  issue  surviving — 
to  my  own  right  heirs  and  distributees  as 
provided  by  the  intestate  laws.  .  .  ."  Tlie 
will  provided  that  the  gifts  of  income  to  testa- 
tor's wife  should  be  "in  lieu  and  satisfaction 
of  dower  and  her  interest  in  my  estate  as  if 
under  the  intestate  laws  of  Pennsylvania." 
The  sons  died  prior  to  their  mother,  leaving 
no  lawful  issue  surviving  them.  Held,  that 
the  "right  heirs  and  distributees"  of  testator 
were  to  be  ascertained  as  of  the  date  of  his 
death,  and  not  as  of  the  date  of  the  death 
of  the  widow,  that  the  widow  was  excluded 
from  the  class  by  necessary  implication  from 
the  language  of  the  will,  and  that  the  residue 
should  be  awarded  to  the  estates  of  the  two 
sons  to  the  exclusion  of  collateral  heirs. 

[See  Ann.  Gas.   1915D  1178.] 

Eqmitable  ConTorsion  —  Condemnation 
of  Land  Subject  to  Remainder. 

Where,  in  such  case,  certain  of  testator's 
realty  was  condemned  by  the  federal  govern- 
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ment  during  the  widow's  lifetime  and  prior 
to  the  death  of  one  of  the  sons,  damages  paid 
therefor  to  the  trustee  are  distributable  as 
realty,  not  as  personalty. 

Appeal  from  Orphans'  Court,  Philadelphia 
CQunty:     Lamobelle,  Judge. 

Exceptions  to  adjudication  in  estate  of 
George  N.  Tatham,  deceased.  From  judgment 
rendered,  Richard  S.  Hunter,  executor  of 
estate  of  Catherine  L.  Tatham,  deceased,  and 
administrator  of  estate  of  George  N.  Tatham, 
Jr.,  deceased,  et  al.,  appeal.  The  facts  are 
stated  in  the  opinion.     Revebsed. 

Owen  J,  Roberta,  J,  T.  Richa/rda  and  Rohert 
T.  McCracken  for  appellant  Hunter. 

John  Douglasa  Brown  iQX  appellant  Cald- 
well K.  Biddle,  executor  of  Catherine  L. 
Tatham,  widow  of  William  P.  Tatham,  de- 
ceased. 

Shippen  LevAa  for  appellant  Mary  E. 
Tatham,  administratrix  c.  t.  a.  of  Edmund 
K.  Tatham,  deceased. 

C.  J,  Hepburn  for  appellees  Benjamin  Tat- 
ham et  al. 

if.  Hampton  Todd  for  appellees  Charles 
Tatham  et  al. 

John  G.  Johnson  and  William  Barclay  Lex 
for  appellee  John  C.  Bullitt,  3d. 

[273]  PoTTEB,  J. — Four  appeals  from  the 
decree  of  the  Orphans'  Court  of  Philadelphia 
County,  making  distribution  of  the  Estate 
of  George  N.  Tatham,  deceased,  were  present- 
ed and  were  argued  together,  and  they  will 
all  be  considered  in  this  opinion.  From  the 
history  of  the  case,  as  given  by  counsel,  it 
appears  that  George  N.  Tatham  died  August 
19,  1888,  leaving  a  last  will,  dated  March  24, 
1885,  and  a  codicil,  dated  December  9,  1886. 
He  was  survived  by  his  wife,  Catherine  L. 
Tatham,  and  by  two  sons,  George  [274]  N. 
Tatham,  Jr.,  and  Edmund  R.  Tatham.  One 
son,  George  N.  Tatham,  Jr.,  died  December 
26,  1903,  intestate,  unmarried  and  without 
issue.  The  other  son,  Edmund  R.  Tatham, 
died  June  9,  1911,  leaving  to  survive  him  a 
widow,  Mary  E.  Tatham,  and  no  issue.  By 
his  will  he  gave  his  whole  estate  to  his  wife. 
The  testator's  widow,  Catherine  L.  Tatham, 
died  May  15,  1914,  testate,  and  appointed 
as  her  executor,  Richard  S.  Hunter,  one  of 
the  appellants  here.  He  is  also  administrator 
of  the  estate  of  George  N.  Tatham,  Jr.  The 
testator  was  also  survived  by  three  brothers, 
William,  Henry  and  Charles,  and  by  three 
children  of  a  brother  Benjamin,  who  was  not 
living  at  the  date  of  testator's  death.  The 
three  brothers,  William,  Henry  and  Charles, 
all  died  during  the  lifetime  of  testator's 
widow.  Descendants  of  all  these  brothers  are 
now  alive,  with  the  exception  of  William, 
who  left  no  children. 

Bv  his  will  dated  March  24,  1885,  testator 
gave  his  residuary  estate  to  his  executors  in 


trust  for  the  benefit  of  his  widow  and  chil- 
dren during  the  lifetime  of  the  former,  and 
further  provided :  "Article  XXII.  And  upon 
further  trust  that  in  case  of  the  death  o! 
either  of  my  sons,  or  both  during  the  life- 
time of  their  mother,  my  said  executors  and 
trustees  shall  continue  to  hold  the  remainder 
of  my  residuary  estate,  and  the  investments 
for  annuities  after  their  termination,  and 
shall  collect  the  interest,  and  income  from 
the  same,  and  shall  apply  the  proportions  of 
the  same  respectively  for  the  use  of  anr 
widow  or  lawful  issue  or  children  of  either 
of  my  sons,  then  living,  or  the  issue  of  such 
as  may  be  then  dead,  such  parties  taking  in 
equal  shares,  per  stirpes  in  all  cases.  And 
if  either  or  both  of  my  sons  should  die  with- 
out having  any  widow  or  lawful  issue,  then 
the  whole  residuary  interest  of  such  son  or 
sons  shall  go  to  and  be  paid  by  my  executors 
and  trustees  to  my  wife,  if  then  living,  for 
her  separate  use  for  her  natural  life,  and 
the  principal  of  the  same  shall  be  paid  and 
distributed  by  my  executors  and  trustees  af- 
ter her  death  in  accordance  [275]  with  the 
terms  of  her  will,  or  in  the  absence  of  such 
testamentary  direction  then  I  devise  and  be- 
queath the  entire  reversion  to  my  lawful 
heirs  and  distributees  as  provided  by  the  in- 
testate laws  of  the  Commonwealth  of  Pennsyl- 
vania." 

By  a  codicil,  dated  December  8,  1886,  testa- 
tor provided:  ''And  whereas  in  the  XXII 
Article  of  my  will,  I  have  given  to  my  wife 
a  power  of  appointment  by  will  in  case  she 
survives  my  sons  or  either  of  them  and  their 
issue,  now  I  revoke  so  much  of  said  XXII 
Article  as  confers  such  power  of  appointment, 
and  in  lieu  of  what  I  have  said  upon  that 
subject  in  my  will,  I  declare  my  will  to  be 
that  my  wife  shall  have  and  I  hereby  give 
her,  the  absolute  power  of  appointment,  by 
her  will,  over  thirty  thousand  ($30,000)  dol- 
lars of  my  estate.  And  as  to  the  rest,  residue 
and  remainder  of  my  estate,  and  as  to  the 
whole  of  it,  in  case  my  wife  makes  no  such 
appointment,  I  give,  devise  and  bequeath  the 
same  to  my  executors  and  trustees  and  the 
survivor  and  heirs  of  the  survivor  of  them, 
as  named  in  my  will,  in  trust,  to  distribute 
the  same — in  case  my  sons  are  both  dead, 
leaving  at  the  time  of  the  death  of  my  wife 
no  lawful  issue  surviving — ^to  my  own  riirht 
heirs  and  distributees  as  provided  by  the 
intestate  laws  of  the  Commonwealth  of  Penn- 
sylvania. As  to  all  other  matters  I  direct 
that  said  XXII  Article  shall  remain  as  it 
now  stands  and  I  o:^preBsly  confirm  and  re- 
publish my  said  will  with  the  alterations 
thereto  ma4e  herebv." 

After  the  death  of  the  widow  the  survivini: 

trustee   filed  his  seventh  and  final  account. 

•Upon  the  audit  before  Lamorelle,  J.,  varioi..< 

conflicting  claims  were  made  upon  the  prin- 
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cipal  sum  awaiting  distribution.  The  audit- 
ing judge  ruled  that  the  "heirs  and  distribu* 
tees"  of  testator  were  those  who  answered  to 
this  description  at  the  time  of  testator's 
death;  he  held  further  that  the  widow  was 
excluded  as  one  of  the  class  by  the  terms  of 
the  will;  that  the  estates  of  the  two  sons 
were  entitled  to  the  estate  of  testator,  subject 
to  the  payment  of  an  [276]  annuity  to  the 
widow  of  one  of  the  sons  during  her  widow* 
hood,  and  also  subject  to  the  payment  of 
$30,000,  which  was  disposed  of  by  the  widow 
under  the  power  of  appointment  given  to  her 
by  testator.  Exceptions  were  filed  on  behalf 
of  all  parties,  and  the  court  in  banc  sustained 
certain  of  them  filed  by  nieces  and  nephews 
of  the  testator,  and  by  the  widow  of  one  of 
his  sons.  It  decided  that  the  testator  must 
be  held  to  have  intended  that  his  heirs  were 
not  to  be  determined  at  the  date  of  his  death, 
but  that  they  were  to  be  ascertained  only 
after  all  the  life  interests  were  terminated, 
which  occurred  at  the  date  of  the  death  of 
his  widow.  The  result  of  this  conclusion  was 
to  exclude  the  estate  of  the  widow,  and  the 
estates  of  both  sons  of  testator  from  partici- 
pation in  the  residue  of  testator's  estate.  The 
soundness  of  this  conclusion  is  the  first  and 
principal  question  raised  by  the  assignments 
of  error.  That  the  class  described  as  testa- 
tor's ''heirs,"  to  whom  a  remainder  or  exe- 
cutory interest  is  given  by  a  will,  are  to  be 
ascertained  at  the  death  of  the  testator,  is 
admittedly  the  general  rule.  This  is  so  well 
recognised,  that  nothing  but  the  expression 
of  a  clear  intention  to  the  contrary  in  the 
will,  can  be  allowed  to  alter  the  rule.  In  one 
of  our  latest  cases  in  which  the  subject  was 
considered,  In  re  Bache,  246  Pa.  St.  276, 
92  Atl.  304,  Mr.  Justice  Mestrezat  said  (p. 
279)  :  ''It  is  settled  by  a  long  line  of  de- 
cisions in  this  State  that  a  devise  of  real 
estate  to  one  for  life  with  remainder  to  the 
testator's  heirs  vests  the  remainder  in  those 
who  answer  such  description  at  the  time  of 
his  death  unless  the  will  affords  clear  and 
uneoiiivocal  evidence  to  the  contrary;  and  it 
is  immaterial  that  the  life  tenant  is  one  of 
the  class  who  will  take  the  remainder:  Stew- 
art's Estate,  147  Pa.  St.  383;  Buzby's  Appeal, 
61  Pa.  St.  111.  The  law  favors  vested  rather 
than  contingent  estates  and  unless  it  clearly 
appear  from  the  context  or  the  circumstances 
of  the  case  that  a  contingent  interest  was 
intended,  the  remainder  will  be  regarded  as 
vesting  at  the  death  of  the  testator  and  not 
at  the  expiration  of  the  life  tenancy."  And 
In  re  McFillin,  [277]  236  Pa.  St.  175,  83 
Atl.  620,  it  was  said  per  curiam  (p.  177)  : 
"The  thoroughly  settled  rule  of  construction 
is  that  where  a  testator  directs  that  in  a 
certain  event  after  the  expiration  of  a  par- 
ticular interest  the  estate  shall  go  to  his 
heirs  or  next  of  kin,  or  to  the  persons  who 
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would  take  under  the  intestate  law,  he  is 
to  be  understood  as  meaning  the  persons  who 
would  have  so  taken  at  the  time  of  his 
death,  and  not  at  the  time  appointed  for  tak- 
ing, unless  a  different  intent  is  plainly  mani- 
fested in  his  will:  Buzby's  Appeal,  61  Pa. 
St.  Ill;  Stewart's  Estate,  147  Pa.  St.  383; 
In  re  Fitzpatrick,  233  Pa.  St.  33."  In  the 
case  last  cited,  In  re  Fitzpatrick,  the  bequest 
was,  after  a  life  estate,  to  testator's  legal 
heirs.  Mr.  Justice  Elkin  said  (p.  34) :  "The 
learned  court  below  directed  the  distribution 
to  be  made  to  the  'legal  heirs'  of  the  testator 
living  at  the  time  of  his  death.  In  so  doing 
he  applied  a  rule  of  construction  of  almost 
universal  application.  The  rule  is  never  var- 
ied unless  from  the  four  corners  of  the  will 
a  different  intention  clearly  appears."  It 
was  there  held  that  the  estate  of  the  life-ten- 
ant, who  was  a  sister  of  testator  and  one 
of  his  next  of  kin,  was  entitled  to  share  in 
the  distribution  of  the  principal. 

The  question  then  to  be  determined  is, 
whether  anything  is  to  be  found  in  the  will 
or  codicil  of  Oeorge  N.  Tatham,  which  clearly 
indicates  that  in  using  the  expression  "my 
own  right  heirs,"  he  did  not  refer  to  such 
persons  as  were  his  heirs  at  the  date  of  his 
death.  We  have  looked  in  vain  for  anything 
to  show  that  the  testator  used  the  word 
"heirs,"  in  any  other  than  the  ordinary  sense. 
The  relationship  was  at  once  fixed,  at  the  date 
of  his  death.  He  gave  his  estate  to  his  "own 
right  heirs  and  distributees,  as  provided  by 
the  intestate  laws."  None  but  those  upon 
whom  the  law  cast  the  descent  at  the  date  of 
testator's  death,  would  answer  to  that  de- 
scription. It  adds  no  weight  to  the  ar- 
gument against  giving  to  the  words  their 
natural  and  legal  significance,  to  say  that  tes- 
tator has  only  done  that  which  the  intestate 
law  would  have  done  for  him.  It  was  his 
privilege  to  [278]  say  that  under  certain  cir- 
cumstances he  was  content  to  have  his  estate 
go  in  accordance  with  the  intestate  laws. 
]^or  will  it  do,  to  say  that  the  application 
of  the  settled  rule  will  in  this  case  lead  to 
peculiar  and  unusual  results,  which  the  testa- 
tor would  perhaps  have  wished  to  avoid,  had 
they  occurred  to  him.  With  the  results  of 
testator's  action  in  so  far  as  it  may  take 
property  from  one  line  of  descent,  and  place 
it  in  another,  we  have  nothing  to  do.  If  the 
testator  had  really  meant  that  his  estate 
should  go  to  collateral  heirs,  or  to  those  who 
might  have  been  his  heirs,  had  he  outlived 
his  wife  and  his  two  sons,  he  could  easily  have 
said  so.  We  find  nothing  in  the  context  to 
control  the  natural  meaning  of  testator's 
words  er  to  indicate,  much  less  to  demon- 
strate, that  he  intended  to  exclude  the  ten- 
ants for  life,  from  his  description  of  his  "own 
right  heirs  and  distiibutees."  Upon  its  facts, 
we  are  unable  to  distinguish  the  present  casjc 


858 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


from  Stewart's  Estate,  147  Pa.  St.  383,  23 
Atl.  599.  The  principle  there  discussed  and 
applied  is  directly  in  point  here,  and  requires 
us  to  hold  that  when  the  testator  directed 
that  his  estate  should  go  to  his  own  "right 
heirs  and  distributees/'  he  naeant  the  persons 
who  would  have  taken  as  such  at  the  time  of 
his  death.  That  class  as  then  constituted, 
consisted  of  the  widow  and  two  sons.  The 
auditing  judge  held,  however,  that  the  widow 
of  the  testator  is  excluded  from  that  class 
by  necessary  implication.  Counsel  for  the  ad- 
ministratrix of  Edmund  R.  Tatham,  one  of 
the  deceased  sons,  also  urges  in  argument, 
that  the  testator  excluded  the  widow  directly, 
by  providing  that  the  gifts  of  income  shall 
be  "in  lieu  and  satisfaction  of  dower  and  her 
interest  in  my  estate  a-s  if  under  the  intestate 
laws  of  Pennsylvania."  The  reference  is  to 
an  interest  similar  to  that  given  by  the  in- 
testate laws,  and  as  the  only  such  interest 
mentioned,  was  the  one  given  to  ''my  own 
right  heirs  and  distributees,"  it  is  contended 
tliat  it  is  a  fair  inference,  that  the  testator 
by  this  statement  intended  to  exclude  the 
widow  from  sharing  as  one  of  the  ''right 
heirs  and  distributees."  [279]  This  sugges-. 
tion  is  strengthened  by  thei  fact  that  the  ref- 
erence is  only  to  "gifts  of  income."  Noth* 
ing  is  said  as  to  gifts  of  principal  in  this 
connection,  and  this  omission  would  indicate 
that  no  gift  of  principal  was  intended.  The 
auditing  judge  also  held  that  the  provisions 
in  regard  to  the  power  of  appointment  showed 
a  "clear  and  unequivocal  intention"  to  ex- 
clude the  widow  from  the  class  of  right  heirs 
and  distributees,  by  necessary  implication. 
The  testator  expressly  limited  the  amount  of 
money  over  which  that  power  was  to  be  exer- 
cised. And  it  is  argued  that  he  could  not 
have  intended  to  enlarge  that  power  through 
the  round  about  method  of  a  gift  to  "dial.  1- 
butees."  The  question  is  not  free  from  difli- 
eulty,  but  after  full  consideration  we  feel 
impelled  to  agree  with  the  conclusion  that 
the  testator  did  not  intend  to  include  his 
widow  as  one  of  his  right  heirs  and  distri- 
butees. We  think  it  may  fairly  be  inferred 
from  the  testator's  language,  that  he  intended 
the  gifts  of  income  to  be  the  only  interest 
of  his  wife  in  the  estate,  and  that  he  gave 
them  to  her  instead  of  a  share  in  the  prin- 
cipal, as  one  of  his  heirs  and  distributees. 
This  interpretation  best  harmonizes  and 
makes  effective  the  language  of  both  the  will 
and  the  codicil*  As. to  this  aspect  of  the  case 
it  seems  to  fall  squarely  within  the  lines  of 
the  decision  in  Sullivan  v.  Straus,  361  Pa. 
St.  145,  28  Atl.  1020.  Tliere  the  testator 
expressly  provided  that  his  son  John  was 
to  have  no  part  of  his  estate,  and  then  added 
immediately:  "It  must  be  perfectly  under- 
stood that  all  of  my  estate  belongs  to  my 
children    and    grandchildren."      This    court 


said:  "After  this  language  it  is  altogether 
impossible  to  hold  that  the  testator  intended, 
or  was  even  willing,  that  John  should  take 
any  part  of  his  estate.  Of  course  if  after 
that,  he  had  expressly  given  a  legacy  to  this 
son  by  name,  he  would  take  the  gift  be- 
cause it  was  expressed  subsequent  to  the 
exclusion.  But  it  cannot  be  done  by  a  mere 
implication  even  when  the  subsequent  gift 
is  to  a  class  which  would  include  John.'' 
In  the  present  case  we  have  express  exclu- 
sion by  the  testator  from  a  gift  to  [280] 
which  reference  is  specifically  made.  In  ad- 
dition the  fact  appears  that  the  codicil  was 
drawn  for  the  purpose  of  limiting  the  widow's 
power  of  disposition  over  the  corpus  of  the 
estate. 

It  is  clear  from  the  codicil  that  the  testa- 
tor intended  that  distribution  of  his  estate 
should  be  made  at  the  death  of  his  wife. 
He  directed  his  executors  and  trustees  to 
distribute  the  estate  at  that  time,  saying 
that  in  case  his  two  sons  were  then  both  dead 
leaving  no  lawful  issue  surviving,  the  distri- 
bution was  to  be  then  made  to  his  "ovm  right 
heirs  and  distributees  as  provided  by  the  in- 
testate laws."  The  annuity  payable  to  the 
widow  of  Edmund  R.  Tatham,  testator's  son, 
would,  therefore,  necessarily  cease  at  the  time 
fixed  for  the  distribution  of  the  corpus  of  the 
estate. 

The  appellant,  Richard  S.  Hunter,  as  execu- 
tor of  the  widow,  filed  the  following  excep- 
tions to  the  adjudication: 

"9.  The  learned  auditing  judge  erred  in 
holding  that  the  interest  of  George  N.  Tat- 
ham, Jr.,  in  the  proceeds  of  the  real  estate 
condemned  and  taken  and  paid  for  by  the 
United  States  Qovernment  subsequent  to 
testator's  death,  and  prior  to  the  death  of 
George  N.  Tatham,  Jr.,  was,  after  the  date 
of  the  condemnation  and  payment,  real  estate 
and  not  personalty. 

"10.  The  learned  auditing  judge  erred  in 
not  awarding  to  the  estate  of  George  N.  Tat- 
ham, Jr.,  and  through  that  estate  to  the  estate 
of  Catherine  L.  Tatham,  deceased,  the  one- 
half  of  the  proceeds  of  the  condemnation  pro- 
ceedings whereby  certain  real  estate  known 
as  Windmill  Island,  was  condemned,  taken 
and  paid  for  by  the  United  States  Govern- 
ment, prior  to  the  death  of  George  N. 
Tatham,  Jr." 

The  court  below  dismissed  these  exceptions, 
and  its  action  in  so  doing  is  made  tlie  subjei't 
of  tlie  ninth  and  tenth  assignments  of  error, 
under  the  appeal  of  Richard  S.  Hunter,  execu- 
tor of  Catherine  L.  Tatham,  deceased.  The 
court  below  was  right  in  dismissing  these 
exceptions,  [281]  and  in  excluding  tho 
widow's  estate  from  participation  in  the  fund 
derived  from  testator's  interest  in  Windmill 
Island.  Tlie  controlling  principle  is  illustrat- 
ed in  In  re  Henszey,  220  Pa.  St.  212,  69  Atl. 
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676,  it  there  appeared  that  land  was  sold 
by  executors  and  trustees  more  than  two  years 
after  testator's  death  under  a  discretionary 
power  of  sale,  and  it  was  held  that  the  pro- 
ceeds must  be  regarded  as  real  estate  for 
purposes  of  distribution,  the  interest  of  the 
devisees  having  vested  at  the  date  of  testa- 
tor's djeath.  After  reviewing  the  decisions 
we  there  said:  "The  conversion  did  not  take 
place  until  the  actual  sale  by  the  trustees, 
under  their  discretionary  power.  But  at  that 
time,  the  law  had  already  determined  the 
respective  interests  of  Mrs.  Henszey  and  her 
children  in  the  land  sold,  and  those  interests 
could  not  be  altered  by  the  act  of  the  trustees. 
.  .  .  We  think  it  may  properly  be  consid- 
ered a  sound  rule,  that  a  sale  made  by  trus- 
tees, for  the  convenient  management  of  the 
trust,  and  not  under  positive  directions  in  the 
will,  does  not  alter  the  course  of  distribu- 
tion." In  the  case  at  bar,  the  property  was 
taken  under  proceedings  in  the  exercise  of 
the  power  of  eminent  domain,  and  they  could 
certainly  have  no  more  effect  in  altering  the 
course  of  distribution,  than  a  sale  made  by 
trustees  for  the  convenient  management  of 
the  estate. 

In  Hunter's  appeals,  the  assignments  of 
error  from  one  to  five  inclusive  are  dismissed. 
These  assignments  all  relate  to  the  right  of 
the  estate  of  Catherine  L.  Tatham,  widow 
of  testator,  to  participate  in  the  distribution. 
Assignments  six  and  seven  relate  to  the  action 
of  the  court  below  in  holding  that  the  annui- 
ty to  the  widow  of  Edmund  R.  Tatham  con- 
tinued after  the  death  of  testator's  widow, 
and  in  awarding  $30,000  to  the  surviving 
trustee  to  be  set  aside  for  the  payment  of 
such  annuity.  These  assignments  are  sus- 
tained. The  eighth  assignment  is  to  the  re- 
fusal of  the  court  below  to  award  the  princi- 
pal of  testator's  residuary  estate  to  the 
estates  of  his  widow  and  sons  in  equal  one- 
third  parts.  This  assignment  [282]  is  dis- 
missed, as  are  also  assignments  nine  and 
ten,  which  relate  to  the  distribution  of  that 
part  of  the  fund  derived  from  the  appropria- 
tion and  sale  of  testator's  interest  in  Wind- 
mill Island.  Assignments  number  eleven  and 
twelve  are  sustained. 

In  the  appeal  of  Mary  E.  Tatham,  admin- 
istratrix, assignments  one  to  five  inclusive, 
are  to  the  action  of  the  court  below  in  sus- 
taining exceptions  to  the  adjudication,  and 
thereby  holding  that  the  distributees  were 
to  be  ascertained  under  the  intestate  law 
as  of  the  date  of  the  death  of  testator's 
widow,  and  not  as  of  the  date  of  his  own 
death.  We  agree  with  the  conclusion  of  the 
auditing  judge  in  this  particular,  and  all 
these  assignments  are,  therefore,  sustained. 
The  sixth  assignment,  which  is  to  the  final 
decree,  is  also  sustained. 

In  the  appeal  of  Caldwell  K.  Biddle,  execu- 
tor of  Catherine  K.  Tatham,  we  find  no  merit 


in  any  of  the  assignments  of  error  which 
raise  questions  peculiar  to  that  appeal,  and 
they  are  all  dismissed. 

The  decree  of  the  Orphans'  Court  is  re- 
versed, and  it  is  ordered  that  the  record  be 
remitted  to  the  court  below  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

NOT£. 

Remainder  to  Heira  •£  Testator  as 
Vested  or  ContinBont. 

Introductory,  859. 
General  Rule,  859. 
Holder  of  Intervening  Estate  Also  Member  of 

Class,  862. 
Use  of  Word  "Then,"  863. 
Contingent  Nature  of  Gift,  863. 
Contrary  Intention  Expressed  in  Will,  864. 

Introductory* 

Hi  is  note  includes  those  cases  wherein  a 
remainder  over  is  given  to  a  class  described 
as  the  testator's  'Tieirs,"  "next  of  kin,"  "legal 
representatives,"  or  the  like,  but  does  not  in- 
clude cases  wherein  the  remainder  over  is 
to  the  "children,"  "grandchildren,"  etc.  It  is 
also  limited  in  scope  to  those  cases  wherein 
the  character  of  the  remainder,  whether  vest- 
ed or  contingent,  is  expressly  decided.  Those 
cases  which  determine  the  time  for  ascertain- 
ing who  constitute  a  class  described  as 
'*heirs,"'  etc.,  without  discussion  as  to  the 
chara<>ter  of  the  remainder,  are  excluded. 

General  Rule, 

It  is  well  settled  that,  in  the  absence  of 
any  contrary  intention  expressed  in  the  will, 
an  estate  limited  by  way  of  remainder  to  a 
class  described  as  the  testator's  "heirs,"  "next 
of  kin",  or  by  a  similar  term  descriptive  of 
those  persons  entitled  to  take  by  descent, 
vests  immediately  on  the  death  of  the  testa- 
tor, at  which  time  the  members  of  the  class 
are    to   be   ascertained. 

England. — Doe  v.  Spratt,  6  B.  &  Ad.  731, 
27  E.  C.  L.  166,  2  N.  &  M.  624,  3  L.  J.  K.  B. 
63  ("male  heir  at  law")  ;  Baker  v.  Gibson, 
12  Beav.  101  ("next  of  kin");  Gorbell  v. 
Davison,  18  Beav.  556  ("next  of  kin")  ; 
Rayner  v.  Mowbray,  3  Bro.  C.  C.  234  ("rela- 
tions") ;  Fletcher  y.  Fletcher,  3  De  G.  F.  &  J. 
775  ("next  of  kin");  Lee  v.  Lee,  1  Drew  & 
Sm.  85,  29  L.  J.  Ch.  788,  6  Jur.  N.  S.  621, 
8  W.  R.  443  ("next  of  kin")  ;  Doe  v.  Lawson, 
3  East  278  ("next  of  kin");  Bullock  v. 
Downes,  9  H.  L.  Cas.  1  ("next  of  kin")  ; 
Pearce  v.  Vincent,  2  Keen  230,  7  L.  J.  Ch. 
285  ("heirs")  ;  Wrightson  v.  Macaulay,  14 
M.  &  W.  214,  15  L.  J.  Exch.  121  ("own  right 
heirs")  ;  In  re  Frith,  85  L.  T.  N.  S.  455 
("heirs  at  law") ;  Bird  v.  Wood,  2  Sim.  & 
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St.  400,  4  L.  J.  Ch.  86,  25  Rev.  Rep.  238 
("next  of  kin");  Boydell  v.  Golightly,  14 
Sim.  327,  9  Jur.  2  ("own  right  heirs")  ;  Hoi- 
loway  V.  Holloway,  6  Ves.  399,  26  Eng.  Rul. 
Cas.  687  ("heir  or  heirs  at  law");  Mays  v. 
Carroll,  14  Ont.  099   ("next  of  kin"). 

Connecticut. — Johnson  v.  Webber,  65  Conn. 
501,  33  Atl.  606  ("heirs  at  law")  ;  Allen  v. 
Almy,  87  Conn.  517,  69  Atl.  205  ("heirs  at 
law"). 

Delaioare, — ^Doe  v.  Gooden,  6  Heust.  (Del.) 
397    ("heirs"). 

Georgia. — Harison  v.  Jones,  82  Ga.  599,  9 
S.  E.  527   ("right  heirs  by  blood"). 

/«itiow.— Kellett  v.  Shepajrd,  139  111.  433, 
28  N.  E.  751,  34  N.  E.  254  ("heirs  at  law") ; 
Clark  V.  Shawan,  190  111.  47,  60  N.  E.  116 
("heirs") ;  Kirkpatrkk  v.  Kirkpatrick,  197 
111.  144,  64  N.  E.  267  ("heirs");  &nith  v. 
Wijisor,  239  111.  667,  88  N.  £.  482  ("heirs 
at  law"). 

Iowa. — Putbrees  v.  James,  162  la.  618,  144 
N.  W.  607   ('*my  legal  heirs"). 

Kansae, — ^Bunting  y.  Speek,  41  Kan.  484, 
21  Pac.  288,  3  L.R.A.  690  ("my  legal  heirs"). 

Kentucky.—V/eil  v.  King,  104  S.  W.  380, 
31  Ky.  L.  Rep.  1010  ("heirs"). 

Maine. — ^Merrill  v.  Wooster,  99  Me.  460, 
69  Atl.  596   ("heirs"). 

JfaryZand.— Crisp  v.  Crisp,  61  Md.  149 
("such  persons  aa  would  by  the  now  existing 
laws  of  the  state  of  Maryland  be  entitled  to 
take  an  estate  in  fee  simple  in  lands  by  de- 
scent from  me").  Hoover  v.  Smith,  96  Md. 
393,  54  Atl.  102  ("any  lawful  heirs") ;  Weller 
V.  Kolb,  128  Md.  221,  97  Atl.  642   ("heirs"). 

Massachusetts. — Brown  v.  Lawrence,  3 
Cuah.  390  ("heirs");  Childs  v.  Russell,  11 
Mete.  16  ("heirs  according  to  law") ;  Bates 
V.  Webb,  8  Mass.  468  ("to  be  divided  aa  the 
law  directs") ;  Whitney  v.  Whitney,  14  Mass. 
88  ("distributed  in  the  same  manner  as 
though  it  had  not  been  devised") ;  Abbott  v. 
Bradstreet,  3  Allen  587  ("heirs  at  law"); 
Minot  V.  Tappan,  122  Mass.  536  ("heirs  at 
law") ;  Dove  v.  Torr,  128  Mass.  38  ("heirs") ; 
Minot  V.  Harris,  132  Mass.  528  ("legal  heirs 
as  the  law  provides") ;  Whall  v.  Converse, 
146  Mass.  345,  15  N.  E.  660  ("heirs  at  law") ; 
Cummings  v.  Cummings,  146  Mass.  601,  16 
N.  E.  401  ("my  blood  relations  of  the  degree 
which  the  law  permits")  ;  Keniston  v.  May- 
hew,  169  Mass.  166,  47  N.  E.  612  ("nearest 
kin");  Rotch  v.  Rotch,  173  Mass.  125,  63 
N.  E.  268  ("heirs  at  law")  ;  Pierce  v.  Knight, 
182  Mass.  72,  64  N.  E.  692  ("heirs  at  law") ; 
Boston  Safe  Deposit,  etc.  Co.  v.  Parker,  107 
Mass.  70,  83  N.  E.  307  ("heirs  at  law")  ; 
Jewett  V.  Jewett,  200  Mass.  310,  86  N.  E. 
308  ('Tieirs") ;  Ford  v.  Ford,  220  Mass.  322, 
107  N.  E.  948  ("my  next  of  kin") ;  Whitman 
V.  Huefner,  221  Mass.  266,  108  N.  E.  1054 
("legal  heirs")  ;  Blume  v.  Kimball,  222 
Mass.  412,  110  N.  E.  1036   ("legal  heirs  ac- 


cording to  law").  Compare  Rich  v.  Waters^ 
22  Pick.  563   ("heirs"). 

Michigan. — Clark  v.  Mack,  161  Mich.  545, 
126  N.  W.  632,  28  L.R.A.(N.S.)  479  ("next 
of  kin"). 

Mississippi. — Harris  ▼.  McLaran,  30  Miss. 
533  ("lawful  heirs");  McDaniel  v.  Allen,  64 
Miss.  417,  1  So.  356  ("heirs  at  law"). 

New  Jersey. — Tuttle  ▼.  Woolworth,  62  N. 
J.  Eq.  532,  50  Atl.  446  ('Tieirs"). 

New  York. — ^Hersee  v.  Simpson,  154  N.  Y. 
496,  48  N.  E.  890,  affirming  20  App.  Div.  100, 
46  N.  Y.  S.  755  ("according  to  the  statutes 
governing  the  descent  of  real  property") ; 
Wadsworth  v.  Murray,  161  N.  Y.  274,  65  N. 

B.  910,  76  Am.  St.  R^.  265  ("heirs  at  law") ; 
Allen  V.  Smith,  161  N.  Y.  478,  55  N.  E.  1056, 
affirming  32  App.  Div.  374,  53  N.  Y.  S.  114 
("to  such  person  as  would  be  legally  entitled 
to  succeed  to  and  inherit  the  same  in  case 
I  died  intestate'').  Matter  of  Houser,  87 
Misc.  537,  149  N.  Y.  S.  698  ("heirs") ;  Minot 
V.  Minot,  17  App.  Div.  521,  46  N.  Y.  S.  554 
("heirs  at  law  by  blood"). 

North  Carolina. — Jones  v.  Oliver,  38  N.  C. 
369   ("next  of  kin'*) ;  Rives  v.  Frizzle,  43  N. 

C.  237  ("lawful  heirs"). 

Pennsylvania. — Walker  ▼.  Dunshee,  38  Pa- 
st. 430  ("right  heirs") ;  In  re  Bache,  246  Pa. 
St.  276,  92  Atl.  304  ("lineal  heirs").  And 
see  the  reported  case.  Compare  Waddell  v. 
Rattew,  6  Rawle  231;  Buzby's  Appeal,  61 
Pa.  St.  Ill;  Peirce  v.  Hubbard,  152  Pa.  St. 
18,  26  Atl.  231. 

Rhode  Island. — ^Kenyon,  Petitioner,  17  R. 
I.  149,  20  Atl.  294   ("my  own  right  heirs"). 

South  CaroZino.— Brantley  v.  Bittle,  72  S. 
C.  179,  51  8.  E.  561  ("heirs"). 

Vermont. — In  re  Tucker,  63  Vt.  104,  21 
Atl.  272,  25  Am.  St.  Rep.  748  ("lawful 
heirs") ;  Jones  v.  Knappen,  63  Vt.  391,  23 
Atl.  630,  14  L.RJ^.  293   ("next  of  kin"). 

"The  law  favors  the  vesting  of  estates,  and 
it  is  an  established  rule  of  construction,  not 
to  read  a  limitation  in  a  will  as  being  a 
contingent  remainder,  unless  such  clearlj 
appears  to  have  been  the  testator's  intention 
— if  it  admits  of  being  considered  as  a  vested 
remainder,  it  will  always  be  read  as  such. 
Consequently,  where  land  is  given  to  one  for 
life,  or  any  other  estate  upon  which  a  re- 
mainder may  be  limited,  and  after  the  de- 
termination of  that  estate,  to  a  person  sus- 
taining a  given  character  as  heir  at  law,  heir 
male,  or  next  of  kin  of  the  testator,  or  of 
another,  the  remainder  will  vest  in  the  per- 
son or  persons  who  fill  that  character  at  the 
death  of  the  testator,  unless  it  can  be  plainly 
and  distinctly  made  out  from  the  will  that 
the  testator  intended  otherwise."  Doe  v. 
Spratt,  5  B.  &  Ad.  731,  27  E.  C.  L.  166,  2 
N.  &  M.  524,  3  L.  J.  K.  B.  53.  In  Wharton 
V.  Barker,  4  Kay  &  J.  (Eng.)  483,  the  Vice- 
Chancellor  reviewing  the  English  cases  said: 


TATHAM'S  ESTATfi. 

250  Pa,  8t.  £69. 


861 


"I  find  it  decided  by  a  continuouB  Btream  of 
authority,  interrupted  a  little  possibly  by 
some  decisions  of  Sir  John  Leach  (See  Briden 
y.  Hewlett,  2  Myl.  &  K.  90,  and  Butler  v. 
Buahnell,  3  MyL  &  K.  232),  that  where  there 
is  a  limitation  by  will  to  one  for  life,  and, 
after  his  decease,  then  to  the  next  of  kin 
of  the  testator,  those  who  are  taken  under 
the  designation  'next  of  kin'  are  the  per- 
sons who  answer  that  description  at  the  death 
of  the  testator,  and  not  those  who  answer 
that  description  at  the  death  of  the  tenant 
for  life;  in  accordance  with  the  broad  prin- 
ciple of  construction  by  which  all  gifts  to 
a  class,  following  after  a  bequest  for  life 
in  the  same  property,  vest  immediately  upon 
the  death  of  the  testator,  subject  only  to  the 
superadded  rule  applicable  to  certain  classes 
of  relations,  that  although  the  class  is  to  be 
so  far  ascertained  at  the  death  of  the  testator 
Aa  to  comprise  all  such  persons  as  may  then 
be  members,  it  will  open  to  admit  all  such 
new  individuals  as  may  be  introduced  into  it 
•during  the  continuance  of  the  tenancy  for 
life  or  other  limited  interest,  and  previously 
to  the  time  fixed  for  distribution.  The  vest- 
ing takes  place  immediately  on  the  death  of 
the  testator,  but  during  the  interval  between 
that  event  and  the  period  fixed  for  distribu- 
tion the  shares  so  vested  are  liable  to  be  di- 
vested, as  regards  the  quantum  of  interest, 
in  proportion  as  new  individuals  are  intro- 
duced into  the  class." 

The  American  courts  have  almost  uniformly 
adhered  to  the  rtde  as  laid  down  by  the  Eng- 
lish cases.    Thus,  in  Clark  v.  Shawan,  190  111. 
47,  60  N.  £.  116,  it  appeared  that  the  testator 
had  devised  his  property  to  his  wife  for  life 
and  directed  tiiat  at  her  death  it  should  be 
"divided  according  to  the  statute  of  the  state 
of  Illinois,  amongst  all  of  my  heirs,  except 
those   above   named   that   I  have   excluded." 
The    court    said:      "Ordinarily,    the    words 
lieirs,'  or  'heirs  at  law,'  are  used  to  designate 
those  persons  who  answer  this  description  at 
the  death  of  the  testator.     The  word,  'heir,' 
in  its  strict  and  technical  import,  applies  to 
the  person  or  persons  appointed  by  law   to 
succeed  to  the  estate  in  case  of   intestacj. 
.     .     Hence,  where  the  word  occurs  in  a 
will,  it  will  be  held  to  apply  to  those  who  are 
heirs  of  the  testator  at  his  death,  unless  the 
intention   of  the  testator  to  refer  to  those, 
^rho  shall  be  his  heirs  at  a  period  subsequent 
to  his  death,   is   plainly  manifested   in  the 
yrill.'     .     .     .     There  is  nothing  in  the  will 
in  the  case  at  bar  to  indicate  that  the  tes- 
tator intended  to  refer  to  those  who  should 
be  his  heirs  at  any  period  subsequent  to  his 
death.     Title  under  the  residuary  clause  of 
the  will  of  William  G.  Clark  vested  immedi- 
ately upon  the  death  of  the  testator  in  those 
of  his  heirs,  who  were  not  excluded  by  the 
terms  of  the  will;   and  the  vesting  of  such 


title  was  not  postponed  until  the  death  of  his 
widow.     Unless  very  clear  words  to  the  con- 
trary are  found  in  the  will,  estates  are  deemed 
to  vest  immediately  upon  the  death  of  the 
testator.     The   law   always   gives  preference 
to    vested    over    contingent   remainders.      It 
does  not  favor  of  the  abeyance  of  estates. 
Estates  in  remainder  vest  at  the  earliest  peri- 
od possible,  unless  a  contrary   intention   on 
the  part  of  the  testator  is  clearly  manifest." 
And  in  Hersee  v.  Simpson,   154  N.  Y.  496, 
48  N.  E.  890,  affirmmif  210  App.  Div.  100,  the 
court  stated  and  applied  the  rule  as  follows: 
"The  general  policy  of  the  law  favors  a  con- 
struction which  includes  the  vesting  of  estates 
and   consequent  certainty  in  respect  to   the 
title  to  property,  and  whieh  prevents  the  dis- 
inheritance of  the  issue  of  a  remainderman 
who  may  die  during  the  existence  of  the  pre- 
cedent estate.     This  principle  is  based  upon 
the  idea  that,  in  the  absence  of  express  words, 
it  cannot  be  supposed  that  such  was  the  in- 
tent.    In  the  case  at  bar,  the  testator  gave 
all  his  residuary  estate  to  his  wife  for  life, 
and  'from  and  after'  her  death  to  those  wlio 
would  inherit  it  under  the  statutes  governing 
the  descent  of  real  property.    When  we  apply 
to  this  provision  the  rule  stated,  it  becomes 
manifest  that  his  heirs  upon  his  death  took 
a  vested  remainder  in  all  his  real  property." 
In  Hoover  v.  Smith,  96  Md.  393,  54  Atl.  102, 
the  court,  in  answer  to  the  contention  that  a 
remainder    to   "my   lawful   heirs"    following 
a  life  estate  to  the  widow  was  contingent  be- 
cause of  the  intervening  life  estate,  said :    "It 
is  well  settled  that  a  gift  to  the  heirs  of 
one  will  be  construed  as  referring  to  those 
who  are  such  at  the  time  of  the  ancestor's 
death.     If  then  we  adopt  the  ordinary  mean 
ing  of  the  term  used  by  the  testator  (lawful 
heirs),  we  find  that  he  presumably  intended 
that  those  who  would  be  entitled  to  his  real 
estate  at  the  time  of  his  death  should  get 
the  benefit  of  the  proceeds  of  the  sale.     It 
cannot  be  successfully  contended  that  merely 
because  he  gave  his  wife  an  estate  for  life, 
or  as  long  as  she  continued  to  be  his  widow, 
the   vesting   of   the   estate   given    the   heirs 
should  be  postponed  until  the  widow's  interest 
Ceased." 

The  words  "after"  or  "upon"  the  death  of 
the  life  tenant  or  like  expressions,  used  in 
connection  with  the  grant  of  a  remainder  to 
the  testator's  heirs,  do  not  denote  an  inten- 
tion on  the  part  of  the  testator  to  postpone 
the  vesting  of  the  remainder  estate,  but  mere- 
ly fix  the  commencement  of  the  remainder  in 
point  of  enjoyment.  Matter  of  Houser,  87 
Misc.  637,  149  N.  Y.  S.  698;  Rives  v.  Friizle, 
43  N.  C.  237.  Nor  does  it  make  any  differ- 
ence in  the  application  of  the  rule,  whether 
those  who  are  heirs  at  law  at  the  time  of  the 
testator's  death  are  living  or  dead  when  the 
period    of    distribution    arrives.      Kellett    y. 
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Shepard,  139  111.  433,  28  N.  E.  751,  34  N.  E. 
254. 

The  mere  fact  that  the  life  tenant  is  given 
the  power  to  dispose  of  the  estate  and  may 
thereby  entirely  defeat  the  remainder  does 
not  make  it  contingent,  but  the  remainder 
vests  under  the  limitation  over  to  the  heirs 
of  the  testator  subject  to  the  power  of  sale. 
Kirkpatrick  v.  Kirkpatrick,  197  III.  144,  64 
N.  E.  267.  So  in  Whitman  v.  Huefner,  221 
Mass.  265,  108  N.  E.  1054,  it  was  held  that 
the  mere  fact  that  the  trustees  were  au- 
thorized to  expend  the  principal  for  the  sup- 
port of  the  testator's  widow  and  for  the 
maintenance  and  education  of  his  children, 
and  that  thereby  a  remainderman's  share 
might  be  decreased  in  size,  did  not  establish 
an  intention  to  postpone  the  vesting  of  the 
remainder  until  the  widow's  death. 

Holder  of  Intei*vening  Estate  Also  Mem,' 

her  of  CUiss, 

The  mere  circumstance  that  the  person  to 
whom  the  previous  life  interest  is  bequeathed 
by  the  will  is  also  a  member  of  the  class  who 
answer  to  the  description  of  "heirs"  or  the 
like  of  the  testator  at  the  timo  of  the  tes- 
tator's death  does  not  prevent  the  remainder 
to  heirs  from  vesting  at  his  death.  Doe  v. 
Lawson,  3  East  (Eng.)  278;  Kellett  v.  Shep- 
ard,  139  111.  433,  28  N.  E.  751,  34  N.  E. 
254;  Childs  v.  Russell,  11  Mete.  (Mass.)  16; 
Abbott  V.  Bradstreet,  3  Allen  (Mass.)  587; 
Minot  T.  Tappin,  122  Mass.  535;  Jewett  v. 
Jewett,  200  Mass.  310,  86  N.  E.  308;  Ford  v. 
Ford,  220  Mass.  322,  107  N.  E.  948;  Bliune 
V.  Kimball,  222  Mass.  412,  110  N.  E.  1036; 
Tuttle  V.  Woolworth,  62  N.  J.  Eq.  532,  50 
Atl.  445;  Buzby's  Appeal,  61  Pa.  St.  Ill; 
In  re  Bache,  246  Pa.  St.  276,  92  Atl.  304. 
And  see  the  reported  case. 

In  answer  to  the  contention  that  the  fact 
that  the  life  tenant  was  also  one  of  the  heirs, 
indicated  that  the  testator  did  not  intend 
the  remainder  to  his  heirs  to  vest  until  after 
the  termination  of  the  life  estate,  the  court 
in  Tuttle  v.  Woolworth,  62  N.  J.  Eq.  632,  50 
Atl.  445,  said:  'The  objection  from  incon- 
gruity supposed  to  arise  against  holding  that 
the  previous  tenant  is  entitled  to  any  inter- 
est in  an  estate  as  next  of  kin,  after  the 
estate  specially  given  to  him  by  the  will 
has  terminated,  is,  as  it  seems  to  me,  met 
and  answered  by  the  consideration  that  when 
the  testator  limits  an  estate  to  one  of  his 
next  of  kin  and  his  children  or  issue,  and  then 
directs  that,  on  failure  of  this  limitation,  his 
heirs  or  next  of  kin  shall  take  according  to 
law,  he  discloses  clearly  that,  if  the  special 
and  immediate  limitation  fail,  as  it  may, 
then  he  had  no  intentions  or  wishes  to  change 
the  disposition  which  the  law  itself  would 
have  made  for  him  in  regard  to  this  part  of 


his  estate,   and  that,  on  the  failure  of  his 
special  purpose,  he  desires  that  he  should  be 
considered   as   making  no  provisions  of  his 
own  about  the  disposition  of  his  estate,  but 
as  expressly  leaving  that  disposition  to  be 
made  bv  the  laws  as  if  he  had  died  intestate. 
When  there  is  the  further  express  direction  in 
the  will,  as  there  is  in  this  case,  that  the 
estate  shall  be  distributed  among  testator's 
heirs   {or  next  of  kin),  in  the  manner  pro- 
vided  by   law   respecting  intestates*  estates, 
the   conclusion   seems   unavoidable   that  the 
testator,  as  to  the  estate  limited  over,  intend- 
ed the  same  persons  to  receive  the  estate  as 
would  have  received  it  at  his  death,  by  law, 
had  he  died  intestate  as  to  its  future  dis- 
position after. the  failure  of  the  particular 
estate.    If  this  be  the  correct  view,  the  previ- 
ous gift  to  one  of  the  next  of  kin  cannot,  of 
itself,  be  sufficient  to  exclude  him  from  the 
portion  which,  as  next  of  kin,   would   have 
come  to  him  by  law,  or  show  that  the  tes- 
tator  intended  to  restrict  the  operation  of 
the  laws  relating  to  distribution  of  intestates* 
estates,  by  referring  them  to  a  time  subse- 
quent to  his  death." 

But  where  the  person  to  whom  the  previ- 
ous life  interest  is  bequeathed  by  the  will, 
is  the  sole  member  of  the  class  described  as 
heirs,  etc.,  to  whom  a  remainder  is  given  the 
authorities  are  not  in  entire  accord  as  to 
the  construction  to  be  put  on  the  remainder 
over.  It  has  been  held  that  the  fact  that 
the  first  taker  is  also  the  sole  heir  does  not 
alter  the  rule,  the  remainder  over  being  vest- 
ed notwithstanding  that  fact.  Rand  v.  But- 
ler, 48  Conn.  293  ("heirs  at  law*')  ;  Thomas 
V.  Castle,  76  Conn.  447,  56  Atl.  S64 
("heirs")  ;  Kenyon's,  Petitioner,  17  R.  I.  149, 
20  Atl.  294  ("my  own  right  heirs") ;  Pearce 
V.  Vincent,  2  Keen.  230,  7  L.  J.  Ch.  285 
("heirs) ;  Kenyon,  Petitioner,  17  R.  I.  149. 
("next  of  kin").  On  the  other  hand  it  has 
been  held  that  the  fact  that  the  first  taker  Ia 
also  the  sole  heir  must  be  considered  when 
determining  the  nature  of  the  remainder,  and 
when  accompanied  by  other  indications  of 
the  testator's  intent  is  sufficient  to  fix  the 
character  of  the  remainder  as  contingent 
rather  than  vested.  Lees  v.  Massey,  3  Be  G. 
F.  &  J.  113,  7  Jur.  N.  S.  634,  4  L.  T.  N.  S. 
86,  9  W.  R.  426  ("my  relatives");  Nicoll  v. 
Irby,  83  Conn.  630,  77  Atl.  957  ("my  own 
heirs");  Johnson  v.  Askey,  100  111.  58,  60 
N.  E.  76  ("heirs  of  myself  and  my  wife**)  ; 
Bond  V.  Moore,  236  111.  576,  86  N.  E.  386, 
19  L.R.A.(N.S.)  540  ( ''nearest  relatives"); 
Fargo  V.  Miller,  150  Mass.  225,  22  N.  E.  1003, 
5  L.R.A.  690;  Hoard  v.  Read,  169  Mass.  216, 
47  N.  E.  778  ("heirs  at  law");  Brown  ▼. 
Wright,  194  Mass.  540,  80  N.  E.  612  ("ri^t 
heirs  at  law") ;  Boston  Safe  Deposit,  etc.  Co. 
V.  Blanchard,  196  Mass.  35,  81  N.  E.  654 
("my  own  right  heirs") ;    Salter  v.   Downey 
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141  App.  Div.  352,  126  N.  Y.  S.  686,  cffirming 
68  Misc.  240,  123  N.  Y.  S.  521  ("next  of 
kiir);  ]\rerrefield'8  Estate,  6  Pa.  Dist.  463 
C'iieira  then  living"). 

Use  of  Word  *'Then,*' 

Tlie  use  of  the  word  "then"  aa  an  introduc- 
tion to  the  clause  creating  the  remainder  is 
generally  held  to  be  ineffective  to  alter  the 
rule,  the  word  being  used  conjunctively,  mean- 
ing ''in  that  event,"  and  not  as  an  adverb  of 
time  fixing  the  time  when  the  heirs  are  to  be 
ascertained.  Bunting  v.  Speek,  41  Kan.  424, 
21  Pac.  288,  3  L.R.A.  690;  Dove  v.  Torr,  128 
Mass.  38;  Boston  Safe  Deposit,  etc.  Co.  v. 
Parker,  197  Mass.  70,  83  N.  E.  307;  Buzby's 
Appeal,  61  Pa.  St.  Ill ;  Stewart's  Estate,  147 
Pa.  St.  383,  23  Atl.  599. 

But  the  word  "then"  may  be  so  used  in 
the  clause  creating  a  remainder  as  to  show 
that  the  intention  of  the  testator  is  that  the. 
remainder  shall  be  contingent.  Wood  v. 
Schoen,  216  Pa.  St.  425,  66  Atl.  79,  wherein 
it  was  said:  "The  will  itself,  unaided  by  any 
technical  rules  of  construction,  gives  a  defi- 
nite and  unequivocal  answer  to  the  question. 
Its  language  is:  'Upon  the  death  of  my  said 
wife  and  all  of  my  first  named  three  sisters, 
I  will  .  .  .  the  other  two-thirds  .  .  . 
then  to  those  who  would  then  be  entitled 
thereto  under  the  intestate  laws  of  this  state.' 
The  clause  provides  not  only  for  the  event 
which  shall  precede  the  passing  of  the  estate, 
but  also  the  time  when  the  remaindermen 
are  to  be  determined  and  the  estate  shall 
pass.  Tlie  word  'then'  is  used  twice  in  this 
collocation  of  words  and  for  both  purposes. 
In  the  first  connection,  it  is  manifestly  used 
as  a  conjunction,  meaning  'in  that  event,'  and 
in  the  second  as  an  adverb  of  time  meaning 
'at  that  time.'  Inserting  the  definition  for 
the  word  itself  the  clause  will  read  as  fol- 
lows: 'Upon  the  death  of  my  said  wife  and 
all  of  my  first  named  three  sisters  .  .  . 
in  that  event  to  those  who  would  at  that  time 
foe  entitled  thereto  under  the  intestate  laws 
of  this  state.'  A  universal  rule  in  constru- 
ing a  will  requires  that  if  possible  effect 
be  given  to  every  word  and  every  part  of  it; 
and  an  equally  well-established  rule  requires 
the  usual  and  ordinary  meaning  to  be  given 
to  words  and  terms  in  a  will,  unless  the 
context  shows  that  such  was  not  the  meaning 
intended  by  the  testator.  We  must  there- 
fore give  effect  to  'then'  as  used  in  both  con- 
nections. It  cannot  be  used  in  the  second 
connection  as  a  conjunction  for  the  reason 
that  it  would  be  surplusage,  it  already  hav- 
ing been  used  manifestly  in  that  sense  in  the 
same  sentence.  Having  been  used  twice  so 
closely  together  in  the  same  sentence,  the 
word  clearly  was  not  employed  the  second 
time  for  the  same  purpose  nor  with  the  same 


meaning  as  at  first  used.  If,  therefore,  it  is 
given  its  adverbial  significance  in  the  second 
connection,  it  must  refer  to  the  death  of  the 
surviving  life  tenant  as  the  time  at  which 
the  remaindermen  are  to  be  ascertained. 
That  is  the  only  reasonable  interpretation  of 
which  the  word  used  in  that  connection  is 
susceptible,  and  consequently  the  meaning 
with  which  the  testator  used  it." 

Contingent  Nature  of  Gift, 

The  courts  are  not  in  entire  accord  as  to 
whether  a  limitation  over  to  the  testator's 
heirs,  next  of  kin,  etc.,  depending  on  a  con- 
tingency such  as  the  death  of  the  life  tenant 
without  issue,  gives  a  vested  or  a  contingent 
remainder.  In  some  jurisdictions  the  contln- 
gent  nature  of  the  gift  is  held  to  effect  only 
the  vesting  in  possession,  the  remainder  in 
interest  being  vested  at  the  testator*B  death 
in  those  who  answer  the  description  of  heirs, 
et<;.  Holloway  v.  Holloway,  5  Ves.  Jr.  (Eng.) 
399;  Bullock  v.  Downes,  9  H.  L.  Cas.  (Eng.) 
1;  May  v.  Carroll,  14  Ont.  699;  Allen  v. 
Almy,  87  Conn.  517,  89  Atl.  206;  Kellett  v. 
Shepard,  139  111.  433,  28  N.  E.  751,  34  N.  E. 
254;  Minot  v.  Tappan,  122  Mass.  535; 
Whall  V.  Converse,  146  Mass.  345,  15  N.  E. 
660;  Rotch  v.  Rotch,  173  Mass.  126,  53  N.  E. 
268;  Boston  Safe  Deposit,  etc.  Co.  v.  Parker, 
197  Mass.  70,  83  N.  E.  307 ;  Jewett  v.  Jewett, 
200  Mass.  310,  86  N.  E.  308;  Harris  v.  Mc- 
Laran,  30  Miss.  533;  Tuttle  v.  Woolworth, 
62  N.  J.  Eq.  532,  50  Atl.  445;  Wadsworth  v. 
Murray,  161  N.  Y.  274,  65  N.  E.  910,  76 
Am.  St.  Rep.  265;  Jones  v.  Oliver,  38  X.  C. 
369.  In  Tuttle  v.  Woolworth,  supra,  the 
will  under  consideration^  after  creating  a 
trust  for  the  wife  during  widowhood,  pro- 
vided that  after  her  death  the  property  should 
go  to  a  daughter  for  life  and  after  her  death 
to  her  children,  and  provided  further  that  if 
the  daughter  should  die  "without  issue  her 
surviving,  or  children  of  such  issue,  then  said 
bonds  and  stocks  shall  revert  to  my  estate 
and  be  distributed  among  my  heirs,  in  the 
manner  provided  by  the  laws  of  New  Jersey 
respecting  intestate  estates."  In  answer  to 
the  contention  that  the  gift  over  to  the  heirs 
was  contingent  and  not  vested,  the  court 
said:  "But,  in  my  judgment,  the  assumption 
that  there  is,  in  sueh  oases,  a  contingency 
as  to  the  persons  who  are  to  take,  begs  the 
very  question  to  be  solved.  The  contingency, 
as  fixed  in  express  words  by  the  will  in  this 
case,  was  a  contingency  dependent  only  upon 
an  event,  viz.,  the  death  of  Hattie  without 
issue.  The  question  as  to  the  persons  to  whom 
the  limitation  over  of  the  principal  was  made 
by  the  testator,  on  the  happening  of  that 
contingent  event,  and  whether  there  was  any 
contingency  or  uncertainty  as  to  these  per- 
sons, or  any  of  them,  depends  upon  the  man- 
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ner  in  which  the  testator  had  described  or 
designated  the  persons  who  are  to  take  upon 
the  contingency  happening.  If  this  designa- 
tion of  the  persons  to  take  under  the  limita- 
tion is  made  nominatim,  then  there  is  no 
contingency  as  to  the  persons  to  take,  and 
the  contingency  being  only  as  to  the  event 
or  time  of  enjoyment,  the  interest  under  the 
limitation  over  is  vested  from  the  testator's 
death."  In  Kellett  v.  Shepard,  139  111.  433, 
28  N.  E.  751,  34  N.  E.  264,  the  rule  was 
stated  as  follows:  "The  estate  vested  in  in- 
terest at  the  testator's  death,  although  the 
vesting  in  possession  or  enjoyment  was  post- 
poned until  the  death  without  issue  of  the 
tenant  for  life.  The  remainder  in  this  case 
is  not  a  contingent  one  so  as  to  postpone  the 
vesting  in  interest,  as  well  as  in  possession, 
until  the  period  of  distribution.  A  remain- 
der is  contingent  if  the  persons,  who  are  to 
take,  are  not  in  esse,  or  are  not  definitely  as- 
certained. .  Here  the  heirs  at  law 
were  in  esse  and  definitely  ascertained  at  the 
testator's  death,  although  the  remainder, 
vested  in  them  at  that  time,  was  liable  to 
open  and  let  in  the  children  of  the  daughter, 
if  there  should  be  any.  We  cannot  see  that 
there  is  any  element  of  futurity  or  survivor- 
ship annexed  to  the  gift  itself." 

In  other  jurisdictions  the  rule  is  declared 
to  be,  that  where  the  limitation  over  is  sub- 
ject to  the  contingency  of  the  life  tenant 
dying  without  issue  the  remainder  is  neces- 
sarily contingent.  Tevis  v.  Tevis,  reported 
in  full,  post,  this  volume,  at  .page  865.  Hardy 
V.  Gage,  66  N.  H.  652,  22  Atl.  557  ('Tieirs  at 
law")  ;  Allison  v.  Allison,  101  Va.  637,  44 
N,  E.  904,  63  L.R.A.  920  {'Tieirs  at  law"). 
Compare  Stokes  v.  Van  Wyck,  83  Va.  724,  3 
S.  E.  387   (*Tieirs"). 

ft 

Contrary  Intentiim  Expressed  in  Will. 

Of  course,  under  the  rule,  to  which  all 
other  rules  must  yield,  that  the  intention  of 
the  testator  must  prevail  provided  it  is  con- 
sistent with  the  rules  of  law,  wherever  it 
appears  that  the  testator  intended  by  a  lim- 
itation over  to  his  heirs  to  give  a  contingent 
rather  than  a  vested  remainder,  that  inten- 
tion must  be  given  effect.  Marsh  v.  Marsh, 
1  B.  C.  C.  (Eng.)  293  ("nearest  relatives")  ; 
Bessant  v.  Noble,  2  Jur.  N.  S.  (Eng.)  461 
("next  of  kin");  Leonard  v.  Haworth,  171 
Mass.  496,  51  N.  E.  7  ("my  nearest  kin") ; 
Orems  v.  Parsons,  149  N.  Y.  S.  577  ("heirs") ; 
Hostetter  v.  State,  26  Ohio  Cir.  Ct.  Rep.  702 
("heirs  at  law");  Barr  v.  Denney,  79  Ohio 
St.  358,  87  N.  E.  267  ("heirs")  I  Peirce  v. 
Hubbard,  152  Pa.  St  18,  26  Atl.  231  ("my 
right  consanguinary  heirs") ;  Abel's  Estate, 
23  Pa.  Super.  Ct.  531  ("heirs")  ;  Gourdin  v. 
Shrewsbury,  11  S.  C.  1  ("my  legal  reprc- 
sentatives" ) .    "The  rules  of  construction,  that 


the  word  'heirs'  in  a  will  is  usually  con- 
strued to  mean  those  who  are  such  at  the 
time  of  the  testator's  decease,  and  that  es- 
tates created  by  devise  are  to  be  held  to  be 
vested  rather  than  contingent,  must  give  way 
to  the  controlling  rule  of  interpretation  that 
the  intent  of  the  testator  is  to  govern,  if  it 
does  not  conflict  with  the  rules  of  law." 
Sears  v.  Russell,  8  Gray  (Mass.)  86.  In 
Boston  Safe  Deposit,  etc.  Co.  v.  Blanchard, 
196  Mass.  36,  81  N.  E.  654,  it  was  said: 
"'The  cardinal  rule  in  the  interpretation  of 
wills,  to  which  all  other  rules  must  bend,  is 
that  the  intention  of  the  testator  shall  pre- 
vail, provided  that  it  is  consistent  with  the 
rules  of  law.'  .  .  .  Taking  into  account 
the  situation  of  the  testator  with  reference 
to  his  wife,  daughter  and  other  kindred  at 
the  time  of  the  execution  of  his  will,  and  the 
language  employed,  his  intent  appears  to 
have  been  to  create  a  contingent  rather  than 
a  vested  interest.  The  reasons  which  lead 
to  this  conclusion  are  as  follows:  It  is  mani- 
fest that  he  did  not  intend,  in  using  the 
words,  *my  own  right  heirs,'  to  include  his 
daughter  or  any  of  his  descendants.  He 
draws  a  clear  distinction  as  to  the  distri- 
bution of  the  residuum  between  his  descend- 
ants and  his  heirs.  He  employs  these  words 
as  descriptive  of  different  classes  of  bene- 
ficiaries. The  direction  to  distribute  to  his 
heirs  is  to  take  effect  only  in  the  event  that, 
at  the  decease  of  the  survivor  of  his  wife  and 
daughter,  there  shall  at  that  time  be  living 
no  descendant  of  his.  The  word  'descendant' 
is  used  in  its  ordinary  sense,  as  meaning 
those  who  can  trace  their  origin  directly  to 
the  testator  as  ancestor.  ...  It  follows, 
therefore,  that  he  intended  his  heirs  to  be 
ascertained  only  in  the  event  that  he  left 
no  descendant.  His  language  does  not  mani- 
fest the  desire  .  .  .  ,  that  the  heirs  should 
be  ascertained  as  if  his  daughter  and  de- 
scendants did  not  exist,  but  rather  shows  a 
wish  to  examine  that  question  only  at  a  time 
when  descendants  shall  have  been  conclusive- 
ly determined  not  to  exist,  which,  under  the 
circumstances  here  disclosed,  could  not  be  at 
the  testator's  death  but  at  the  death  of  the 
surviving  life  tenant." 

In  Barr  v.  Gardner,  259  HI.  25,  102  N.  E. 
287,  where  the  limitation  over  was  to  "my 
lineal  heirs  should  there  be  any  living"  the 
remainder  was  held  to  be  contingent,  the 
court  saying:  "The  remainder  was  contin- 
gent because  it  was  limited  to  take  effect 
to  dubious  and  uncertain  persons,  under  the 
rules  declared  in  numerous  cases.  . 
The  devise  of  the  remainder  to  the  lineal 
heirs  of  the  testator,  if  any  should  be  living 
at  the  death  of  the  widow,  can  only  be  re- 
ferred to  that  date.  The  fact  could  not  be 
definitely  ascertained  at  the  time  of  the 
making  of  the  will  nor  at  the  death  of  the 
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testator,  and  could  only  be  determined  at  tlie 
death  of  tlie  life  tenant.  The  court  did  not 
€rr  in  construing  the  remainder  as  contin- 
gent" 

In  Wood  V.  Bullard,  151  Mass.  324,  25  N. 
£.  67,  7  L.R.A.  304,  where  the  limitation  was 
to  "my  heirs  at  law  then  surviving,"  the 
remainder  was  held  to  be  contingent. 

In  Peck  V.  Carlton,  154  Mass.  231,  28  N.  E. 
166,  where  the  limitation  was  ''to  my  legal 
heirs  in  the  same  proportion  as  they  would 
have  inherited  the  same  in  case  I  had  died 
the  survivor  of  my  said  wife,  and  intestate," 
it  was  held  that  a  contingent  remainder  was 
created. 

In  Matter  of  Bowers,  109  App.  Div.  668, 
96  N.  Y.  S.  502,  it  appeared  that  after  creat- 
ing a  trust  for  lile  the  testator  further  pro« 
vided  as  follows:  "From  and  after  the  death 
of  the  said  Harriette  L.  Berlin,  I  direct  my 
executors  and  trustees,  and  the  survivor  of 
them,  and  his  successor  and  successors,  to 
transfer,  set  over,  and  convey  my  entire 
residuary  estate,  with  all  accumulations  of 
Income  then  on  hand,  to  my  heirs  at  law  and 
next  of  kin,  whomsoever  they  may  be."  The 
court  held  that  the  use  of  the  term  "whom- 
soever they  may  be"  in  contradistinction  to 
''whosoever  they  now  are"  clearly  indicated 
that  he  did  not  intend  the  remainder  to  vest 
in  his  heirs  as  of  the  time  of  his  death. 

In  Matter  of  Wilson,  53  Mbc.  238,  104  N. 
Y.  S.  480,  a  limitation  over  to  the  "heirs  of 
my  body  then  surviving"  was  held  to  give  a 
contingent  remainder. 

In  White  v.  Underwood,  215  Mass.  299, 
102  N.  E.  426,  the  court  construed  a  clause 
in  a  will  providing  as  follows:  "Upon  the 
death  of  the  said  Anna  M.  Hubbard,  when- 
ever it  shall  take  place,  this  trust  shall 
cease;  and  my  said  trustees,  and  the  sur- 
vivors and  survivor  of  them  shall  then  pay 
from  the  said  trust  estate,  or  the  proceeds 
thereof,  all  debts  and  demands,  if  any,  which 
shall  exist  upon  or  against  the  same,  and 
distribute  all  the  remainder  thereof  among 
my  heirs  at  law,  according  to  the  statutes 
which  shall  then  be  in  force  in  said  common- 
wealth regulating  the  distribution  of  intes- 
tate estatea"  It  was  held  that  a  contingent 
remainder  was  created,  the  court  saying: 
"It  seems  to  us  that  the  obvious  meaning  of 
the  language  used  in  this  will  shows  it  to  be 
the  intention  of  the  testator  that  the  re- 
mainder should  go  to  those  who  would  be  hia 
heirs  at  law  at  the  death  of  his  daughter 
Anna,  and  not  to  those  who  were  his  heirs 
at  the  date  of  his  own  death.  The  date  of 
her  death  as  indicating  the  time  of  vesting 
the  remainder  is  emphasized:  'whenever  it 
shall  take  place,'  the  trust  is  to  cease,  and 
the  property  is  to  be  distributed  'then.'  .  .  . 
By  the  express  words  of  the  clause  in  ques- 
tion the  distribution  is  to  be  made  according 
Ann.  Cas.  19 17 A. — 55. 


V.  TEVIS.  865 

Mo.  19. 

to  the  statutes  'which  shall  then  be  in  force.' 
He  well  may  have  anticipated  what  has 
proved  to  be  the  case  that  the  persons  who 
would  share  in  the  distribution,  and  the  pro- 
portion they  would  take  under  the  statutes 
that  would  be  in  force  at  the  termination  of 
the  trust  would  be  different  from  those  who 
would  take  under  the  statutes  existing  at  the 
time  of  his  own  death.  It  is  unreasonable  to 
assume  that  he  intended  to  have  the  persons 
in  whom  the  remainder  vested  ascertained 
under  the  law  existing  at  one  time  and  to 
have  the  manner  and  proportion  of  the  dis- 
tribution among  those  persons  determined  at 
another  time  by  a  different  statute." 

In  Forrest  v.  Porch,  100  Tenn.  391,  45  S.  W. 
676,  a  will  giving  the  widow  a  life  estate  and 
providing  "at  her  death  the  said  land  is  to  be 
divided  between  my  heirs  at  law"  was  con- 
strued to  give  a  contingent  remainder,  the 
court  saying :  "Tlie  remainder  was  contingent, 
because  the  testator  obviously  intended  the 
land  to  be  divided  at  the  death  of  his  widow 
among  such  persons  as  should  then  sustain 
to  him  the  relation  of  heirs  at  law.  The 
remaindermen  are  to  be  ascertained  not  at 
his  death,  but  at  the  death  of  his  widow,  the 
life  tenant;  and  they  are  to  be  such  persons 
as  would  at  that  time  be  his  'heirs  at  law.' 
At  his  death,  when  the  will  took  effect,  those 
persons  were  'dubious  and  uncertain;*  there- 
fore the  remainder  must  be  contingent." 

In  Spink  v.  Lewis,  3  Bro.  C.  C.  (Eng.) 
355,  it  was  held  that  a  will  providing  that 
the  testator's  estate  should  be  reduced  to 
funds  and  held  for  ten  years  and  then  go  to 
my  "next  of  kin"  showed  an  intention  to  give 
a  contingent  remainder. 

In  Matter  of  Southworth,  62  Misc.  86,  102 
N.  Y.  S.  447,  wherein  it  appeared  that  after 
creating  a  life  estate  the  will  provided  that 
at  the  death  of  the  life  tenant  the  principal 
and  accumulated  interest  should  go  to  his 
heirs,  it  was  held  that  the  provision  for 
accumulated  interest  indicated  a  desire  that 
the  remainder  be  contingent. 
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Missouri  Supreme  Court — June  2,  1914. 
259  Mo.  19;  107  S,  W.  1008. 


Instmotions  —  In  Case  Tried  without 
Jury. 

Instructions  are  not  only  out  of  place  in 
a  lawsuit  tried  to  the  court  without  a  jury. 
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on  an  agreed  case,  but  serve  no  useful  ofiGLce  in 
equity. 

Xqiiity  —  Ezoeptiom  to  Decree  —  Suffix 
cienoy. 

Exceptions  challenging  a  decree,  in  that  it 
did  not  do  equity  and  was  contrary  to  the 
evidence,  are  sufficient  to  entitle  defendants, 
seeking  the  same,  to  a  hearing  de  novo  on  the 
merits  on  appeal. 

Tender  —  As  Requisite  to  Speoifie  Per« 
f  ormanoe  —  Waiver. 

Where,  in  a  suit  for  specific  performance 
of  an  option  to  purchase  certain  land  under 
a  will,  the  petition  alleged  that  plaintiff  had 
notified  defendants  of  his  election  to  accept 
the  option,  and  offered  to  pay  the  money  re- 
quired, but  defendants  refused  to  accept  the 
same  or  to  convey  the  land  to  plaintiff,  and 
defendants'  answer  constituted  a  repudiation 
of  plaintiff's  interpretation  of  the  will  deny- 
in  his  right  to  purchase,  and  at  the  trial 
plaintiff  paid  tlie  amount  required  into  court) 
a  tender  before  suit  brought  is  waived. 

Wills  —  Repnsnanoy  of  Provisions, 

Testator  bequeathed  one  half  of  a  tract  of 
land  to  plaintiff,  his  son,  with  the  right  to 
the  use  of  the  otlier  half  during  the  life  of 
testator's  other  son,  J.,  subject  to  a  charge 
or  annuity  in  J.'s  favor  of  $288,  providing 
that,  upon  the  death  of  J.,  plaintiff  or  his 
heirs  should  have  the  right  to  purchase  such 
other  half  for  $2,400,  which  sum,  or,  in  case 
plaintiff  or  his  heirs  elected  not  to  purchase, 
then  such  undivided  half  interest,  should  vest 
in  the  heirs  of  J.'s  body,  or,  if  none,  the 
money  or  undivided  interest  in  the  land 
should  pass  to  testator's  heirs  at  law.  Tes- 
tator thereafter  provided  for  the  equalization 
of  certain  advancements,  and  then  directed 
that  all  the  property  except  that  "herein  be- 
fore specifically  devised"  should  be  divided 
between  four  of  his  children  specified.  Held, 
that  the  provision  for  the  disposition  of  J.'s 
share  of  the  real  estate  so  devised  was  not 
contradictory,  repugnant,  or  uncertain,  but 
constituted  real  property  "specifically  de- 
vised," and  hence  tlie  remainder  could  not 
pass  under  the  residuary  clause. 

Constmction  —  "Heirs." 

WTiere  testator  devised  to  plaintiff,  his  son, 
the  use  of  an  undivided  half  interest  in  cer- 
tain land  during  the  life  of  J.,  subject  to  an 
annuity  charge  in  favor  of  J.,  and  on  J.'s 
death  conferred  on  plaintiff  the  right  to  pur- 
chase such  half  interest  for  a  specified  sum, 
the  money  or  land  on  J.'s  death  to  vest  in 
the  heirs  of  his  body,  or,  if  none,  then  in 
testator's  heirs  at  law,  the  term  "heirs  at 
law"  includes  all  others  who  after  their  an- 
cestor's death  were  entitled  to  inherit  all 
lands,  tenements,  and  hereditaments  belong- 
ing to  him  or  of  which  he  was  seized,  and 
hence  plaintiff  is  entitled  to  share  in  the  dis- 
tribution of  the  purchase  price  of  such  inter- 
est on  his  election  to  purchase  on  J.'s  death, 
without  heirs  of  his  body. 

Remainders  —  Vested  or  Contingent. 

The  persons  who  were  to  take  on  the  con- 
tingency of  J.  dying  without  heirs  of  his  bo^y 
cannot  be  determined  until  J.'s  death,  and 


hence  such  interest  is  a  mere  contingent  inter- 
est which  is  not  devisable  prior  to  that  event. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Cooper  county: 
Williams,  Judge. 

Action  by  Nestor  C.  Tevis  et  al.,  plain tiffg, 
against  Jeremiah  H.  Tevis  et  al.,  defendants. 
Judgment  for  plaintiffs.  Defendants,  other 
than  Bledsoe  McRosky,  appeal.  The  facts 
are  stated  in  the  opinion.    Reversed. 

H.  C.  Wallace  for  appellants. 
Jokn   Gosgrove   and    W.    M,   WilHami  for . 
respondents. 

[26]  Lamm,  J. — ^Equity.  This  is  a  suit  by 
Nestor  C.  Tevis  to  divest  title  to  certain 
land  out  of  defendants  on  the  payment  of 
purchase  money  in  accordance  with  a  will 
and  to  vest  title  in  plaintiff,  and  for  dis- 
tribution of  that  money.  From  a  decree 
granting  the  relief  [27]  prayed  in  plaintiff's 
bill,  defendants  (barring  Bledsoe  McRosky 
who  rested  content)  appealed. 

Pending  that  appeal  plaintiff  died,  and  on 
apt  steps  the  cause  stands  revived  in  the 
names  of  his  administrator,  Robert  S.  Tevis. 
and  his  heirs,  Julia  A.,  Lillie  M.,  Simon  P., 
and  said  Robert  S.  Tevis.  Those  names  are 
read  into  the  caption  as  respondents,  but 
for  convenience  we  speak  of  the  original 
plaintiff  as  respondent. 

It  is  conceded  the  proper  parties  are  be- 
fore the  court,  hence  their  several  relation- 
ships to  each  other  and  several  interests  in 
the  siibject-matter  (all  set  forth  in  the  plead- 
ings on  both  sides)   are  unimportant. 

In  small  compass,  the  case  is  this: 

In  1893  one  Simeon  P.  Tevis  died  in  Cooper 
county  seized  of  the  land  in  question  situate 
in  that  county,  and  leaving  a  will.  As  the 
case  turns  on  that  will,  attend  to  it: 

"I,  Simeon  P.  Tevis,  of  the  county  of 
Cooper  in  the  State  of  Missouri,  hereby  re 
voking  all  former  wills  and  codicils  by  me 
made,  do  make,  publish  and  declare  my  last 
will  and  testament  in  manner  following,  that 
is  to  say: 

"Item  First.  I  direct  that  all  my  just 
debts  and  funeral  expenses  be  paid  by  my 
executor  as  soon  after  my  death  as  the  same 
can  be  legally  done. 

"Item  Second.  I  give  and  devise  unto  my 
son  Nestor  C.  Tevis,  an  undivided  one-half 
of  the  following  described  real  estate  situate 
in  Cooper  county,  Missouri:  The  west  half 
of  the  southwest  quarter  and  the  west  half 
of  the  east  half  of  the  southwest  quarter  of 
section  twenty-three,  and  the  west  half  of 
the  northwest  quarter  and  the  northeast 
quarter  of  the  northwest  quarter  of  section 
twenty-six,    all    in   township   forty- seven,    of 
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range  seventeen,  my  said  son  Nestor  C.  Tevis 
to  have  the  same  absolutely. 

''It  is  further  my  will  and  I  hereby  direct 
that  my  said  son  Nestor  C.  Tevis,  his  heirs 
or  assigns,  shall  have  [28]  the  use  of  the 
remaining  undivided  half  during  the  lifetime 
of  my  son  John  Tevis,  and  my  said  son  Nestor 
C.  Tevis,  his  heirs  or  the  persons  holding 
under  him  shall  pay  annually  beginning  at 
the  expiration  of  one  year  from  my  death  the 
sum  of  two  hundred  and  eighty -eight  dol- 
lars to  my  said  son  John  Tevis,  and  I  here- 
by charge  the  said  annual  payments  as  a 
lien  upon  said  lands.  These  pa3'ments  shall 
bo  continued  during  the  lifetime  of  my  son 
John  Tevis.  Upon  the  death  of  my  son  John 
Tevis,  my  son  Nestor  C.  Tevis,  or  his  heirs, 
shall  have  the  right  to  purchase  said  un- 
divided half  of  the  aforesaid  land  for  the 
sum  of  twenty-four  hundred  dollars,  which 
sum  of  money,  or  in  case  said  Nestor  0. 
Tevis,  or  his  heirs,  shall  elect  not  to  pur- 
chase the  land,  then  said  undivided  half 
interest  shall  vest  in  the  heirs  of  the  body 
of  said  John  Tevis,  and  if  there  shall  be  no 
heirs  of  his  body  then  living,  the  money  or 
the  undivided  interest  in  the  land  shall  pass 
to  and  vest  in  my  heirs  at  law. 

"Item  Third.  I  charge  my  other  children 
with  the  following  advancements,  that  is  to 
say:  Daniel  Tevis,  eight  hundred  and  fifty 
dollars;  Anna  McKosky,  fifteen  hundred  and 
fifty  dollars,  and  in  this  sum  is  included 
one  thousand  dollars  which  I  have  this  day 
sent  her;  and  my  grandchild,  Emma  Hub- 
bard, for  advancements  to  her  and  her  moth- 
er, five  hundred  and  fifty  dollars,  I  hereby 
direct  that  each  of  the  four  persons  last 
named  be  first  made  equal  out  of  my  estate, 
paying  to  Daniel,  Emma  Hubbard,  and  Jere- 
miah respek:tively  a  sufficient  amount  to  make 
them  equal  with  the  amount  advanced  to 
Anna  McRosky,  and  after  this  is  done  I 
direct  that  all  of  my  property,  real,  personal 
and  mixed,  except  that  hereinbefore  specifi- 
cally devised,  be  dcvided  equally  between  the 
E^aid  Daniel  Tevis,  Emma  Hubbard,  Jeremiah 
Tevis  and  Anna  McRosky. 

"Item  Fourth.  I  hereby  nominate  and  ap- 
point my  friend  Charles  T.  Leonard  executor 
of  this  my  last  [29]  will  and  testament,  and 
I  hereby  authorize  my  said  executor  to  sell 
and  convey  any  and  all  of  my  real  estate 
and  to  dispose  of  tlie  proceeds  as  hereinbe- 
fore directed. 

"In  witness  whereof  I  have  hereto  set  my 
hand  this  8th  day  of  January,  1891." 

Plaintiff  is  testator's  son,  the  Nestor  G. 
mentioned  in  item  two  of  the  will  as  devisee 
of  a  one-half  interest  in  the  land  described 
in  that  item.  The  other  half  is  the  subject- 
matter  of  this  suit. 

Testator's  son,  John,  mentioned  in  that 
item,   died  in   1910,  unmarried  and   without 


heirs  of  his  body  surviving  him,  having  re- 
ceived each  year  from  plaintiff  the  annuity 
of  $288  charged  in  his  favor  upon  that  land 
bv  the  will. 

On  John's  death,  Nestor  C.  (having  had 
the  use  of  the  land  during  John's  lifetime  as 
directed  by  the  will)  invoked  the  right 
created  by  the  will  to  have  the  one-half  in- 
terest  so  used  by  (but  not  devised  to)  him 
at  and  for  the  will-fixed  sum  of  $2400.  Hav- 
ing so  elected  to  purchase,  plaintiff  brought 
the  instant  suit  to  divest  title  out  of  de- 
fendants and  vest  title  to  the  said  undivided 
6ne-h€df  interest  in  him,  bringing  the  money 
into  court  for  distribution;  and,  inter  alia^ 
alleging  that  under  the  terms  of  the  will  he 
was  entitled  to  share  with  the  other  heirs,, 
devisees,  etc.,  in  that  money. 

The  petition  counting,  as  it  does,  on  item 
two  of  the  will  and  compliance  with  its 
terms,  whereby  plaintiff  alleges  an  election, 
to  purchase,  a  right  to  share  in  the  pur- 
chase money  and  to  have  title  vested  out  of 
defendants  and  into  him,  its  averments  arp 
sufficient  to  have  granted  the  relief  prayed 
for,  if  a  sound  interpretation  of  the  will  per^ 
mit  it,  hencQ  a  reproduction  of  the  entire 
petition  is  unnecessary  to  an  understanding 
of  the  case. 

The  answer  of  defendant  McKosky  is  not 
abstracted.  The  answer  of  the  appealing  de- 
fendants, after  making  certain  admissions 
and  denials,  sets  [30]  forth  the  entire  will 
and  by  averment  puts  a  construction  on  it 
contra  to  that  of  the  petition,  to  wit,  that 
the  provision  of  item  two,  beginning  with 
the  words  "upon  the  death  of  my  son  John 
Tevig"  and  ending  with  the  words  "vest  in 
my  heirs  at  law,"  the  last  words  of  the  item 
(quoting)  "is  vague,  uncertain,  ambiguous 
and  indefinite,  so  that  the  remaining  un- 
divided one*balf  of  said  land  is  not  specifi- 
cally devised,  nor-  is  there  any  eertain  or 
specific  gift  of  the  said  sum  of  twenty-four 
hundred  dollars,  or  any  certain  devisee  or 
legatee,  and  there  is  no  specific  gift  of  either 
the  said  sum  of  twenty-four  hundred  dol- 
lars, or  the  undivided  half  of  said  land,  or 
any  certain  devisee,  and  the  said  clause  is  in 
conflict  with  the  residuary  clause  in  the  third 
item  of  said  will,  and  is  therefore  void  and 
of  no  effect." 

The  answer  then  continues  as  follows: 
"Tliat  in  tlie  third  item  of  said  will  said 
testator,  after  charging  some  advancements » 
made  a  residuary  clause  as  follows:  'and 
after  this  is  done  I  direct  that  all  of  my 
property,  real,  personal  and  mixed,  except 
that  specifically  devised,  to  be  divided  equal- 
ly between  the  said  Daniel  Tevis,  Emma  Hub- 
bard, Jeremiah  Tevis  and  Anna  McRosky,' 
and  in  the  fourth  item  of  said  will  testator 
empowers  and  authorizes  his  executor  to 
sell  all  of  his  real  estate,  by  the  following 
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clause,  viz.:  'and  I  hereby  authorize  my  said 
executor  to  sell  and  convey  any  and  all  of 
my  real  estate  and  to  dispose  of  the  proceeds 
as  hereinbefore  directed.' 

"Wherefore,  these  defendants  state  that 
by  the  terms  and  provisions  of  said  will  the 
undivided  one-half  of  said  land  described  in 
plaintiiT's  petition  not  specifically  devised  to 
said  Nestor  C.  Tevis,  by  the  terms  of  said 
will,  vested  in  the  said  Daniel  Tevis,  Emma 
Hubbard,  Jeremiali  Xevis  and  Anna  Mc- 
Rosky  on  the  death  of  said  testator." 

It  is  next  averred  in  the  ansv^er  that  Mrs. 
McRosky  died  testate,  her  will  devising  all 
her  property  to  [31]  defendant,  Bledsoe  Mc- 
Rosky. That  subsequently  Bledsoe  sold  and 
conveyed  his  interest  in  the  Simeon  P.  Tevis 
estate  to  defendant  Jeremiah  Tevis,  making 
the  defendants  (excepting  Bledsoe)  the  own- 
ers of  the  individual  one-half  interest  not 
specifically  devised  to  Nestor  C.  Tevis,  and 
then  concludes  as  follows: 
\.  "Wherefore  these  defendants  pray  for  an 
order,  judgment  and  decree  of  this  court  for 
the  determination  of  the  validity  of  the  items 
of  said  will  hereinbefore  mentioned  and  if 
for  any  reason  the  same  or  any  part  thereof 
be  invalid  or  inoperative,  that  said  portion 
of  said  will  be  so  held,  adjudged  and  decreed, 
and  that  the  legal  efi:'ect  of  such  invalidity 
on  the  remaining  portions  of  said  will  bo 
declared,  that  the  invalid  portion  of  said 
will  be  declared  void,  and  that  said  will  be 
construed,  and  for  a  decree  adjudging  the 
rights  of  plaintiff  and  these  defendants  in  and 
to  said  real  estate  therein  described,  and  in 
said  plaintiff's  petition  described,  and  that 
the  title  to  said  undivided  half  of  said  real 
estate  not  so  specifically  devised  to  Nestor  C. 
Tevis  be  vested  in  these  defendants,  and  for 
such  other  and  further  orders,  judgments 
and  decrees  touching  the  premises  as  to 
equity  and  justice  may  seem  n>eet  and  prop- 
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At  the  trial  it  stood  conceded  there  was 
real  estate  belonging  to  testator  not  de- 
scribed in  the  second  item  of  his  will,  which 
sold  for,  say,  $3600;  that  the  personal  estate 
of  testator  amounted  to,  say,  $3900;  and 
that  out  of  the  proceeds  of  said  last-men- 
tioned realty  and  said  personalty  Daniel  and 
Jeremiah  Tevis  and  Emma  Hubbard  were 
equalized  with  Anna  McRosky  as  required  by 
item  three  of  the  will. 

The  court,  taking  plaintiff's  construction  of 
the  will,  decreed  title  to  the  land  described 
in  item  two  into  him,  and  then  went  on  and 
divided  the  $2400  deposited  by  him  as  pur- 
chase money  into  five  parts,  distributing  it 
as  follows:  $480  to  plaintiff;  $480  to  Jere- 
miah Tevis;  $480  to  Emma  Hubbard;  $480 
to  [32 J  Bledsoe  McRosky  (his  wife,  devisee 
Anna  McRosky,  having  died  childless  and 
testate  after  testator's  death,  making  Bledsoe 


her  sole  devisee  and  legatee)  and  $240  eidi 
to  Irving  Tevis  and  Anna  M.  Williams  (said 
Irving  and  Anna  M.  being  the  only  heirs  of 
devisee  Daniel  Tevis,  who  died  after  testator 
and  before  suit). 

The  facts  are  undisputed.  The  controveraj, 
as  said,  is  over  the  interpretation  of  the  will. 
The  material  assignments  of  error  will  suf- 
ficiently appear  in  the  course -of  the  opiDion. 

I.  Of   instruction$   and   a   demurrer   to  the 

evidence. 

The  cause  is  of  equitable  cognizance  in 
fact  and  eo  nomine  \  for  the  petition  seeks 
equitable  relief,  so  does  the  answer.  In  this 
condition  of  things  appellants  complain  here 
of  the  chancellor's  refusal  of  a  demurrer  to 
the  evidence  at  the  close  of  the  whole  case, 
as  well  as  of 'his  refusal  of  four  prayers  in 
the  form  of  declarations  of  law.  Their 
learned  counsel  industriously  (but  with 
labor  lost)  briefs  assignments  of  error  predi- 
cated on  such  rulings.  We  need  not  repro- 
duce the  instructions;  for  we  need  not  con- 
sider them  or  the  demurrer.  Not  only  are 
instructions  out  of  a  place  in  a  law  suit 
tried  to  the  court  without  a  jury  on  facts 
constituting  an  agreed  case,  as  here  (Eckle 
V.  Ryland,  256  Mo.  424,  166  S.  W.  1035),  but 
it  is  venerable  and  acceptable  doctrine,  well 
grounded  in  reason,  that  instructions  and 
demurrers  to  evidence  fill  no  useful  office  at 
all  in  equity.  Those  devices  for  administer- 
ing justice,  when  useful,  are  singular  to  law, 
not  equity.  Troll  v.  Spencer,  238  Mo.  I.  c. 
92,  Ann.  Cas.  1913A  276,  141  S.  W.  85o.) 
A  judge  of  this  bench  invented  the  phrase, 
"point  no  point:"  If  that  striking  phrase  is 
entitled  to  live  in  judicial  language,  then 
assignments  of  error  on  the  giving  or  re- 
fusing, of  instnictions  in  equity  may  be  as- 
signed to  that  head. 

Fortunately  for  appellants  they  did  noi 
rest  alone  on  error  in  instructions,  but  took 
exceptions  below  [33]  and  bring  them  here 
challenging  the  decree  in  that  it  did  not  do 
equity  and  was  contrary  to  the  evidence. 
Those  exceptions  are  efficacious,  entitling  ap- 
pellants to  a'  hearing  de  novo  on  appeal  and 
seeking  the  merits. 

II.  Of  a  tender. 

Appellants  complained  of  no  "tender*'  be- 
fore bringing  suit.  The  complaint  is  withoat 
substance,  because:  The  contention  gathers 
head  from  the  supposed  failure  of  proof.  The 
petition  alleges  that  plaintiff  elected  to  take 
the  undivided  half  of  the  land  in  aocordanee 
with  the  right  and  the  privilege  conferred 
upon  him  by  the  terms  of  the  will  "and  so 
notified  the  defendants  and  offered  to  p«5 
them  said  money,  but  that  defendants  re- 
fused to  accept  the  same  or  to  convey  said 


XEVIS  V. 

tS9  Mo 

land  to  the  plaint ilT."  The  answer  contained 
no  admiBsion  of  a  tender,  and  in  that  particu- 
lar rests  on  a  general  denial;  but  (and  this 
is  close  home)  it  made  averments  in  the  na- 
ture of  a  repudiation  of  plaintiff's  interpreta- 
tion of  the  will.  [Deichmann  v.  Deichmann, 
49  Mo.  107.]  Their  interpretation,  then  and 
now,  was  so  radically  different  from  plain- 
tiff's that  a  technical  tender  was  not  worth 
while.  [Vide,  Deichmann  case.]  The  maxim 
is:  Equity  requires  no  vain  and  useless 
thing  to  be  done.  It  looks  to  substance,  not 
form.  So,  the  question  of  tender  or  no 
tender  was  not  raised  below  and  the  absence 
of  one  was  not  a  trial  theory.  At  the  trial 
the  following  record  was  made  without  ob- 
jection or  exception — ^appellants  standing 
mute:-  "Judge  Williams:  We  now  want 
the  record  to  show  that  plaintiff  now  offers 
to  pay  in  court  and  does  pay  in  court,  sub- 
ject to  its  order,  the  $2400  tendered  in  the 
petition.  The  money  was  then  deposited  in 
the  court  subject  to  the  order  of  this  court.** 
In  the  face  of  such  pleadings,  such  record, 
and  such  deposit,  the  question  of  tender  is 
immaterial.  [34]  To  send  this  case  back  for 
proof  of  a  formal  tender  before  bringing  suit, 
would  merely  prolong  the  litigation  and  be 
an  unavailing  act  sounding  to  folly. 
The  point  is  disallowed  to  appellants. 

III.  Did  the  court  interpret  the  will  correctly 
a/nd  make  a  proper  disposition  of  the 
purchase  money? 

The  subject-matter  under  this  head  is  ap- 
proached in  briefs  from  different  angles.  We 
will  not  follow  the  classification  of  appel- 
lants* counsel,  but  will  dispose  of.  questions 
determinative  of  the  case  from  our  own  view- 
point. 

(1)  In  the  first  place,  all  sides  agree  there 
is  a  residuary  clause  in  the  will  (item  three), 
and  that  four  named  persons,  to  wit,  a  grand- 
daughter, Emma  Hubbard,  and  three  children 
of  testator,  to  wit,  Daniel  and  Jeremiah 
Tevis,  and  Anna  McRosky,  are  the  benefici- 
aries of  (i.  e.,  the  residuary  legatees  or  dev- 
isees under)  this  clause.  The  main  question 
then  is,  What  property  passes  by  this  residu- 
ary clause?  It  is  argued  on  behalf  of  ap- 
pellants tliat  the  one-half  interest  in  the 
240  acres  of  land  mentioned  in  item  two,  not 
devised  absolutely  to  Nestor  C,  belongs  in 
the  residuary  clause,  and  therefore  plaintiff 
is  not  entitled  to  any  share  in  that  undivided 
interest  nor  has  he  the  right  to  elect  to  take 
the  same.  Tliat  conclusion  hinges  on  the 
theory  that  the  half  interest  is  not  **8pe- 
cifically  devised,'*  hence  it  falls  into  the 
residuary  estate.  But  we  are  not  persuaded 
to  that  view  of  it.  The  statutory  rule  is 
that  courts  and  others  concerned  in  the  ex- 
ecution of  last  wills  shall  have  due  regard  to 
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the  direction  of  the  will  and  the  true  intent 
and  meaning  of  the  testator  in  the  matter 
brought  before  them.  [R.  S.  1909,  sec.  583.] 
That  statute  was  but  declarative  of  a  settled 
judicial  rule  for  construing  wills.  The  in- 
tent of  testator  is  arrived  at  by  taking  all 
the  provisions  of  his  will  together.  Hid 
words  are  to  be  taken  in  their  [35]  ordinary 
meaning  and  in  the  sense  indicated  by  the 
body  of  the  instrument.  The  provisions  of 
the  will  are  to  be  so  construed  together  that 
all  may  be  operative  and  none  of  them  perish 
unless  they  contravene  some  settled  principle 
of  law. 

Giving  heed  to  those  guiding  principles, 
we  see  that  in  the  residuary  clause  is  a  pro- 
vision that  after  Anna,  Daniel,  Emma  and 
Jeremiah  are  equalized  in  advancements, 
then  "all  of  my  property,  real,  personal  and 
mixed,  except  that  hereinbefore  specifically 
devised"  be  divided  equally  between  the  four. 
The  record  shows  a  considerable  estate  in 
lands  and  personal  property  not  specifically 
devised,  hence  the  residuary  clause  is  made 
operative  without  putting  a  strained  con- 
struction on  other  provisions.  It  shows,  too, 
that  the  four  named  devisees  were  equalized 
in  advancements  and  shared  in  the  residuary 
estate,  hence  they  took  benefits  under  it. 

Now,  item  two  of  the  will  carved  out  of 
the  general  estate  240  acres  and  disposed  of 
the  whole  tract;  one-half  interest  was  de- 
vised absolutely  to  Nestor  C.  The  same  item 
makes  specific  provisions  disposing  of  the 
other  half  interest.  For  instance,  it  directs 
to  whom  it  should  go  and  under  what  cir- 
cumstances and  contingencies.  Is  all  that 
not  specifying  f  And  when  a  testator  has 
specified  his  disposition  of  a  given  part  of 
his  estate  has  he  not  ''specifically  devised'* 
it?  We  have  no  doubt  of  testator's  intention 
and  that  is  as  far  as  we  need  go,  but  we 
should  go  that  far.  He  intended  to  make  a 
specified  disposition  of  the  whole  240  acres 
and  as  it  is  the  only  specific  devise  prior  to 
the  residuary  clause,  when  he  used  the  words 
"specifically  devised"  he  referred  to  that  land 
and  the  whole  of  it. 

Take  another  view:  To  say  that  this 
testator  in  his  plain  and  simple  will  did  not 
except  the  one-half  interest  in  the  240  acres 
by  the  phrase  "except  that  hereinbefore  spe- 
cifically devised"  and  hold  it  out  of  [36]  the 
residuary  clause,  is  to  bring  about  a  contra- 
diction and  a  destructive  repugnancy  in  the 
provisions  of  his  will.  On  the  other  hand, 
excluding  that  half  interest  from  the  resi- 
duary clause  violates  no  technical  rule  known 
to  us  and  such  construction  (and  this  alone) 
makes  item  two  of  the  will  effective  and  tlie 
whole  will  operative.  The  other  construction 
creates  such  a  repugnancy  as  destroys  the 
plan  of  the  will  and  makes  the  provisions  of 
item  two  perish.    It  is  an  unwholesome  doc- 
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trine  in  construing  wills  to  first  unnecessarily 
breed  repugnancies  and  uncertainties  by 
subtle  and  speculative  refinements  and  then 
when  so  bred  to  destroy  a  plain  and  perfectly 
proper  provision  by  means  of  such  uncer- 
tainties and  repugnancies.  We  rule  there 
are  no  such  contradictions,  repugnancies  or 
uncertainties  as  make  invalid  any  provisions 
of  item  two  of  the  will: 

(2)  Aside  from  the  contention  just  dis- 
posed of  it  is  not  contended  there  is  anything 
unjust  in  fact  or  irregular  in  law  in  the  right 
given  Nestor  C.  to  take  the  other  half  interest 
on  the  payment  of  $2400,  or  that  such  pro- 
vii^ion  cannot  be  specifically  enforced,  but  it 
we  so  interpret  the  words  ''specifically  de- 
vised" as  to  exclude  that  half  interest  from 
the  residuary  clause,  and  make  the  provisions 
of  item  two  efi'ective  in  the  matter  of  a  right 
to  elect  to  take  it  at  the  named  price,  then, 
and  in  that  event,  it  is  argued  that  the  pur- 
chase money  goes  into  the  residuary  estate. 
We  do  not  agree  to  that  view  of  it.  In 
interpreting  a  will,  before  the  court  says  any- 
thing it  should  see  what  testator  himself  has 
said.  Speaking  broadly,  the  bounden  duty 
of  the  court  is  to  say  the  same  thing  testator 
has  said  unless  his  language  creates  a  situa- 
tion obnoxious  to  some  rule  of  law.  Take 
this  ease:  After  providing  that  Nestor  C. 
should  have  the  use  of  the  half  interest  on 
condition  he  pay  an  annuity  of  $288  to  his 
brother  John  during  his  life  (which  he  faith- 
fully did),  the  will  takes  up  the  question  of 
the  disposition  of  that  half  interest  on  John's 
death.  The  plan  of  testator  was  to  [37]  give 
a  valuable  right  of  election  to  Nestor  C.  to 
take  it  for  $2400.  As  we  have  already  ruled, 
that  right  of  election  is  clear  and  free  from 
all  ambiguity.  It  contravenes  no  property 
rule.  But  there  was  a  contingency  in  testa- 
tor's mind,  to  wit,  that  Nestor  C.  might 
not  want  to  exercise  the  right  of  election. 
What  was  to  be  done  on  that  contingency? 
Look  to  the  will.  In  that  event  that  half 
interest  went  to  the  heirs  of  the  body  of 
said  John  Tevis.  At  that  point  another  con- 
tingency sprang  in  testator's  mind,  namely, 
John  Tevis  might  have  no  heirs  of  his  body 
then  living.  What  then  was  to  be  done? 
Again,  look  to  the  will.  The  admonitory 
cry:  "the  will,  the  will  .  .  .  read  the 
will,"  accords  with  both  law  and  drama.  At 
that  point  testator  proceeded  to  dispose  of 
the  money  to  be  paid  by  Nestor  C.  on  exer- 
cising his  election  to  take  the  land,  on  the 
one  hand,  and  also  proceeded  to  dispose  of  the 
undivided  interest  in  the  land  on  the  contin- 
fjency  the  right  of  election  was  not  exercised 
by  Nestor  C,  and  on  the  contingency  there 
were  no  heirs  of  the  body  of  John  Tevis  then 
living,  the  will  reading:  "The  money  or  the 
undivided  interest  in  the  land  shall  pass  to 
and  vest  in  my  heirs  at  law."  There  is  no 
ambiguity  or  irregularity  about  that.     The 


only  question  is:  Who  wefe  his  'Tieirs  at 
law  V  Heirs  at  law  are  those  who  after  their 
ancestor's  death  intestate  have  a  right  to 
inherit  all  lands,  tenements  and  heredita- 
ments which  belonged  to  him  or  of  which  he 
was  seized.  [Bl.  L.  Diet.  (2  ed.)  tit.  "heirs 
at  law;"  Rozier  v.  Graham,  146  Mo.  1.  c.  360, 
48  S.  W.  470.]  If  one  finds  those  persons 
on  whom  the  law  casts  the  inheritance  on 
their  ancestor's  death  (if  there  were  no  will) 
then  one  has  found  the  heirs  at  law  of  such 
ancestor.  The  use  of  both  terms,  "heirs  of 
the  body"  and  "heirs  at  l&w"  are  not  without 
significance  in  showing  a  use  of  accurate 
terminology  in  the  will.  In  this  case,  Nestor 
C.  Tevis  falls  within  the  class  "heirs  at  law." 
It  happens  in  this  case  that  the  residuary 
legatees  also  fill  the  descriptioa  of  that  [38] 
class.  It  follows  that  the  two  together  con- 
stitute the  heirs  at  law,  who  in  a  certain 
contingency,  to  wit,  the  existence  of  no  heirs 
of  John  Tevis'  body,  took  the  land  or  the 
money.  Observe,  in  the  scheme  of  the  will 
the  money  stood  for  the  land  and  went  to  the 
same  class,  to  wit,  "my  heirs  at  law."  This 
is  so,  notwithstanding  that  in  one  place  the 
will  uses  the  term  "purchase."  Strictly 
speaking  one  cannot  buy  from  himself  and 
in  that  sense  there  might  be  room  for  the 
speculation  that  testator  intended  the  $2400 
to  be  paid  for  the  purchase  from  the  other 
heirs  at  law.  But  that  is  not  the  plan  of  the 
will.  It  does  not  build  itself  up  around  the 
one  narrow  concept  of  "purchase.*'  The  will 
says  nothing  about  purchase  from  the  other 
heirs  at  that  price.  Contra,  the  price  is  for 
the  land — all  there  is  of  it.  It  is  equivalent 
to  an  appraised  value  for  the  whole  title  and 
testator  evidences  his  intent  by  distinctly 
providing  in  the  next  breath  that  the  money 
or  the  land  should  go  to  his  heirs  at  law. 
In  one  view  of  it  and  allowing  full  scope 
to  the  idea  of  purchase,  there  would  be  an 
abatement  to  the  amount  of  Nestor  C.  Tevis's 
share  of  the  appraised  value  and  that  would 
give  the  same  result  in  specific  performance 
as  allowing  him  to  share  in  the  total  price 
as  the  will  does. 

In  dismissing  the  point,  take  a  supposed 
case:  Suppose,  as  put  by  respondent's  coun- 
sel, Nestor  C.  had  not  elected  to  take  the 
land  at  the  appraised  price,  what  would  be- 
come of  it?  Under  the  will  would  he  not 
inherit  his  share  in  that  land  as  an  heir  at 
law?  Clearly  so.  In  that  view  of  it  the  con- 
clusion is  irresistible  that,  as  the  money  is 
in  the  same  boat  with  the  land  and  subject 
to  the  selfsame  directions  in  the  will,  it  goes 
precisely  as  the  land  would  have  gone. 

We  are  of  opinion  that  plaintiff  shares 
in  the  money.  Accordingly  we  so  hold  and 
rule  the  point  against  appellants. 

(3)  The  next  and  final  question  is:  Did 
the  chancellor  make  a  correct  distribution  of 
the  $2400?     [39]  Appellants  contend  he  did 
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not.    The  point  involved  is  exceedingly  nice 
and   seeks   more   of   the   record.     Anna  Mc- 
Rosky  as  said,  died  in  April,  1899,  testate, 
without  children  surviving,  making  her  hus- 
band Bledsoe,  sole  beneficiary  under  her  will. 
Now,  John  Tevis  died  after  his  sister  Anna 
McRosky,  to  wit,  on  the  7th  day  of   May, 
1010.      Assuming   for    the   purposes   of   the 
point,  that  the  money  does  not  pass  under 
the  residuary  clause  (as  we  have  just  held), 
but  passes  under  item  two  of  the  will    (as 
also  held),  then  the  question  springs:     Did 
Anna  McRoeky  take  a  vested  interest  which 
she   could   devise,  or   only   a  contingent  in- 
terest, to  wit,  the  chance  of  having  a  share 
on   the   happening   of   the   contingency   that 
John  Tevis  died  without  heirs  of  his  body? 
Testator  held  in  his  mind  the   contingency 
that  John  might  have  heirs  of  his  body  and 
the  converse,  to  wit,  that  he  might  not.    For 
the   purposes   of   jurisprudence  the   proposi- 
tion may  be  allowed  as  sound  on  such  a  rec- 
ord as  this,  that  while  there  is  life  left  to  a 
man   there  is  hope — of  heirs.     Accordingly, 
the  event  could  not  be  determined  until  John'n 
death.     With  the  premises  in  mind,  let  us 
again  look  to  the  will,  reading:     "Upon  the 
death  of  my  son  John  Tevis  my  son  Nestor  C. 
Tevis,  or  his  heirs,  shall  have  the  right  to 
purchase  said  undivided  half  of  the  aforesaid 
land   for   the   sum  of   $2400,   which   sum  of 
money,  or  in  case  said  Nestor  C.  Tevia,  or  his 
heirs,  shall  elect  not  to  purchase  tlie  land, 
then   said   undivided  half   shall   vest   in  the 
heirs  of  the  body  of  said  John  Tevis,  and  if 
there    shall    be   no    heirs   of    his   body    then 
living,  the  money,  or  the  undivided  interest 
in   tiie   laud,   shall   pass  to  and  vest  in  my 
heirs  at  law."     An  analysis  of  this  control- 
ling provision  of  the  will  establishes  several 
propositions,  thus:     The  first  proposition  is 
that   Nestor  C.  Tevis  had  the  right  to  pay 
his  money  and  take  title  regardless  of  wheth- 
er John  left  living  heirs  of  his  body  or  not. 
The    next   proposition    is   that    if   John    left 
living  heirs  of  his  body  at  the  time  appointed 
[401    for  Nestor  to  take,   to  wit,  at  John's 
death,  then  such  heirs  of  his  body  took  either 
the  money  or  the  land,  as  the  case  might  be. 
The    next    proposition    is    that    on    the    con- 
tingency there  were  no  heirs  of  John's  body 
(and  only  on  that  contingency)   the  heirs  at 
law    took    under    the    will.      We    can    make 
nothing  out  of  it  except  that  the  heirs  at  law 
had   the  mere  chance  of  having  on  the  hap- 
pening of  the  mentioned   contingency.     The 
persons  who  were  to  take  on  that  contingency 
could,  not  be  determined  until  John's  death 
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without  heirs  of  his  body.  Such  interest  was 
therefore  a  contingent  interest  and  not  de- 
visable prior  to  the  death  of  John,  and  we 
so  hold.  We  have  been  so  lately  over  this 
question  in  Eckle  v.  Ryland,  supra,  q.  v., 
that  extended  or  further  exposition  would  be 
unprofitable. 

It  follows  tliat  Anna  McRosky  having  died 
prior  to  the  event  determining  the  takers 
and  leaving  no  children  surviving  her,  she 
took  nothing,  hence  Bledsoe,  her  husband, 
took  nothing  under  her 'will.  ErgOy  it  was 
error  to  make  him  a  distributee  as  the  chan- 
cellor did. 

Bledsoe  McRosky  conveyed  on  the  2&th  day 
of  June,  1902,  a  certain  interest  in  described 
portions  of  the  estate  of  Simeon  P.  Tevis  to 
Jeremiah  Tevis,  one  of  defendants.  Ques- 
tions are  raised  about  the  scope  and  effect 
of  this  conveyance.  Those  questions  are  not 
reached;  this,  because  Bledsoe  held  under 
the  will  of  his  wife  Anna  and,  since  her  will 
was  inoperative,  his  deed  to  Jeremiah  fails 
as  a  grant. 

The  premises  all  in  mind,  the  conclusion 
must  be  that  the  decree  is  wrong  in  its  dis- 
tribution. Accordingly  it  is  reversed  and 
the  cause  is  remanded  because  of  error  in  the 
order  of  distribution.  The  chancellor  is  di- 
rected to  divide  the  money  deposited  in  court 
into  four  parts  instead  of  five,  giving  one- 
fourth  to  Jeremiah,  one-fourth  to  the  grand- 
daughter, Emma  Hubbard,  one-fourth  to  the 
heirs  of  Nestor  C.  Tevis  (who  are  respond- 
ents here  under  the  order  of  revivor),  and 
one-fourth  [41]  to  the  heirs  and  widow  of 
Daniel  Tevis,  deceased,  who  are  parties  ds' 
fendant.  And  otherwise  make  his  decree  con- 
form to  this  opinion.  It  is  so  ordered.  All 
concur. 

NOTE. 

In  construing  as  contingent  a  remainder 
to  the  heirs  of  the  testator  following  a  life 
estate  to  his  son  with  remainder  to  the  son's 
heirs,  if  any,  the  reported  case  departs  from 
the  doctrine  announced  by  the  great  majority 
of  English  and  American  cases,  to  the  effect 
that  where  a  testator  devises  his  property 
for  life  with  remainder  to  his  own  heirs,  the 
heirs  are  to  be  ascertained  at  the  time  of 
the  death  of  the  testator  and  not  of  the  life 
tenant,  and  the  remainder  vests  immediatelv 
in  such  heirs  on  the  death  of  the  testator. 
The  cases  are  reviewed  in  the  note  to  In  re 
Tatham's  Estate,  rex^orted  ante,  this  volume, 
at  page  855. 
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Indiana  Supreme  Court — January  22,  1915. 
182  Ind,  069;  108  N.  E.  116. 


Gnardiansliip    —   For    Ased    Person.   — 
Validity  of  Statute. 

Burns'  Ann.  St.  1914,  §  3111a,  providing 
that  whenever  any  person  files  a  complaint 
in  a  court  of  probate  jurisdiction  to  the  effect 
that  any  inhabitant  of  such  county,  because 
of  old  age,  is  incapable  of  managing  his  estate 
or  business  affairs,  the  court  shall  cause  ten 
days'  notice  to  be  given  such  aged  person,  and 
that,  if  on  trial  he  is  found  incapable,  the 
court  shall  appoint  a  guardian  for  his  estate, 
who  shall  give  bonds  and  be  under  like  re- 
strictions and  act  in  the  same  manner  and 
with  the  same  powers  as  in  case  of  guardians 
for  minors,  provides  due  process  of  law,  with- 
in the  meaning  of  Const.  U.  S.  Amend.  14. 

[See  note  at  end  of  this  case.] 

Same. 

Such  statute,  applying  to  and  enforceable 
against  all  persons  who,  on  account  of  old 
age,  shall  become  incapable  of  managing  their 
estates  or  business  affairs,  and  applying  to 
all  persons  under  like  conditions,  does  not 
deny  to  such  persons  the  equal  protection  of 
the  laws  guaranteed  by  Const.  U.  S.  Amend. 
14. 

[See  note  at  end  of  this  case.] 

Same. 

In  view  of  the  state's  policy  to  protect 
those  who,  by  reason  of  youth  or  incapacity, 
are  incapable  of  managing  their  estates  by 
placing  their  property  in  the  hands  of  guard- 
ians or  conservators,  statutes  may  extend 
the  same  protection  to  persons  incapable  of 
managing  their  estates  and  affairs  by  reason 
of  old  age. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  property  of  an  aged  person  is 
placed  in  the  hands  of  a  guardian  or  con- 
servator to  be  managed  for  his  benefit,  as  pro- 
vided by  Burns'  Ann.  St.  1914,  §  3111a,  it 
is  not  "taken"  by  law  in  such  a  sense  as  to 
require  that  compensation  shall  be  made  un- 
der Const,  art.  1,  §  21,  providing  that  no 
man's  property  shall  be  taken  by  law  without 
just  compensation. 

[See  note  at  end  of  this  case.] 

Petition     for     Guardianship    -»    Suffi- 
ciency. 

A  petition  under  Burns'  Ann.  St.  1914,  § 
3111a,  providing  for  the  appointment  of  a 
guardian  of  the  estate  of  any  person  who,  by 
reason  of  old  age,  is  incapable  of  managing 
his  estate  or  affairs,  stating  the  facts  show- 
ing the  disability  of  the  aged  person  and  his 
residence  in  the  county  where  the  petition 
was  filed,  is  sufficient  against  a  demurrer; 
and  its  allegation  that  shortly  before  the  pro- 


ceeding he  conveyed  real  estate,  valued  at 
$3,800,  for  an  expressed  consideration  of  $1, 
and  that  it  had  been  obtained  by  fraud  and 
undue  influence,  tendering  no  issue  which 
could  be  tried  in  the  proceeding,  does  not 
render  the  complaint  insufficient. 

Issues  under  PetitioU. 

Under  such  petition,  the  validity  of  the  al- 
leged deed  is  not  in  issue  and  could  not  be 
decided;  and  hence  l^e  court  does  not  err  in 
excluding  evidence  as  to  tlie  grantor's  mental 
capacity  at  the  time  he  executed  the  deed. 

Evidence. 

In  such  proceeding,  evidence  identifying  the 
record  containing  the  deed  from  the  alleged 
incompetent  and  the  admission  of  the  record 
in  evidence  are  proper,  since,  when  considered 
with  other  evidence,  it  showed  that  a  short 
time  before  the  proceeding  he  had  conveyed 
valuable  real  estate  in  consideration  only  of 
the  grantee's  agreement  to  look  after  him,, 
and  is  proper  for  the  court  to  consider  in 
determining  whether  a  guardian  should  be 
appointed. 

Right  of  A^ed  Person  to  Select  Guard* 
ian. 

Burns'  Ann.  St.  1914,  §  3111a,  providing 
for  the  appointment  of  a  guardian  for  a  per- 
son incapable  of  managing  his  estate  or  af- 
fairs, who  shall  give  bonds  and  be  under  like 
restricticms  and  act  in  the  same  manner  and 
with  the  same  powers  as  in  cases  of  guard- 
ians for  minors,  refers  to  the  manner  in 
which  the  duties  of  Uie  trust  shall  be  per- 
formed by  the  guardian  after  appointment, 
and  the  court  properly  refuses  to  permit  an 
alleged  incompetent  to  select  his  guardian* 
since  section  3057,  providing  that  an  infant 
over  fourteen  may  select  a  guardian,  applies 
only  to  the  appointment  of  guardians  for 
infants. 

Appeal  from  Probate  Court,  Marion 
county:     Koss,  Judge. 

Action  for  appointment  of  guardian.  Leo- 
nora Meyers,  plaintiff,  and  August  Kutzner, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Affibmed. 

Henry  Seyfried  and  John  U.  Wall  for 
appellant. 

Means  &  Bucntmg  for  appellee. 

[6701  Lairy,  J. — Appellee  brought  this  ac- 
tion to  obtain  the  appointment  of  a  guardiaa 
for  appellant  upon  the  ground  that  [671 J 
he  was  about  85  years  of  age  and  that  he 
was  incapable  of  managing  his  estate  and 
business  affairs  by  reason  of  bis  advanced 
age.  This  proceeding  was  instituted  under 
the  provisions  of  an  act  of  the  legislature 
of  this  State  which  provides  that,  **\Vhen- 
ever  any  person  shall  flle  his  complaint  in 
the  court  having  probate  jurisdiction  in  any 
county  to  the  effect  that  any  inhabitant  of 
such   county    is   incapable  of   managing  his 
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tfdtate  or  business  affairs  because  of  old  age, 
.  .  .  such  court  shall  cause  not  less  than 
ten  days'  notice  of  the  filing  of  such  com 
plaint  to  be  given  such  person. 
Acts  1911,  p.  533,  §  3111a  Burns  1914.  Sec- 
tion 2  of  the  act  provides  **If  upon  trial, 
fiuch  person  shall  be  found  to  be  incapable 
of  managing  his  estate  or  business  affairs 
for  any  reason  provided  in  this  act,  such 
<.'Ourt  shall  appoint  a  guardian  for  such  per- 
son and  his  estate,  who  shall  give  bond  and 
be  in  all  things  under  like  restrictions  and 
act  in  the  same  manner  and  with  the  same 
powers  and  duties  as  in  the  case  of  guardians 
for  minors;  .  .  ."  Acts  1911,  p.  633, 
§  3111b  Burns  1914. 

Appellant  unsuccessfully  demurred  to  the 
petition,  and  the  ruling  of  the  court  on  such 
demurrer   is    assigned   as   error.     The   first 
objection  which  we  shall  notice  is  the  one 
by   which   appellant  assails   the   validity   of 
the   statute   under   which   the   proceeding   is 
brought,   upon   the   ground   that   it   violates 
subdivision  1  of  the  14th  amendment  to  the 
Federal  Constitution  and  also  §  21,  Art.  1 
of  the  Constitution  of  this  State.    It  is  con- 
tended that  the  statute  provides  a  means  by 
which  old  persons  can  be  deprived  of  liberty 
and  property  without  due  process  of  law  and 
that  it  denies  to  such  persons  the  equal  pro- 
tection of  the  law.     The  statute  in  question 
makes  provision  for  due  process  of  law.     It 
provides  that  notice  of  the  proceeding  shall 
be  given  to  the  person  whose  rights  are  to 
be  affected  thereby  and  that  the  issues  shall 
be  tried  and  determined  by  a  legally  consti- 
tuted tribunal.     This  constitutes  due  process 
of  law  within  the  meaning  of  the  14th  amend- 
ment   to    the    Federal     [672]     Constitution. 
Leeper  v.   Texas    (1891)    139   U.  S.   462,   11 
S.    Ct.    577,   35    U.    S.    (L.    ed.)    225;    Iowa 
Cent.  R.  Co.  v.  Iowa   (1896)    160  U.  8.  389, 
16  S.  Ct.  344,  40  U.  S.   (L.  ed.)   467;  Rogers 
v.    Peck    (1905)    199    U.    S.    425,   26   S.   Ct. 
87,  50  U.  S.    (L.  ed.)    256;  Appleby  v.  Buf- 
falo (1911)   221  U.  S.  524,  31  S.  Ct.  699,  55 
U.  S.   (L.  ed.)   838.     The  statute  in  question 
applies  to  and  may  be  enforced  against  all 
persons    who,   on   account   of   old   age   have 
become  incapable  of  managing  their  estates 
or  business  affairs.     It  does  not  arbitrarily 
select    any    person    or    class    of    persons    to 
which   it  shall   apply,  but   it  applies  to  all 
persons    under    like    conditions    and    circum- 
stances.     It   applies   to   any   person    and   to 
every  person   wlio  by   reason   of  old  age   is 
incapable  of  managing  his  estate  or  business 
affairs.      If    all    persons    similarly    circum- 
stanced and  situated  are  treated  alike  under 
the  law,  no  person  can  be  said  to  be  deprived 
of  the  equal  protection  of  the  law.     Caldwell 
V.    Texas    (1801)    137   U.   S.   692,   11   S.   Ct. 
224,  34  U.   S.    (L.   ed.)    816;    Missouri   Pac. 
R.   Co.  V.  Mackey    (1888)    127  U.  S.  205,  8 
S.  a.  1161,  32  U.  S.   (L.  ed.)   107. 


It  is  not  claimed  that  the  classification 
made  by  the  act  is  unreasonable  or  arbitrary. 
It  has  been  always  the  policy  of  the  State 
to  protect  those  who  by  reason  of  youth  or 
incapacity  were  incapable  of  managing  their 
estates  by  placing  their  property  in  the  hands 
of  guardians  or  conservators.  There  is  no 
reason  apparent  to  the  court  why  the  same 
protection  should  not  be  extended  to  persons 
in  their  second  childhood  as  is  given  to  in- 
fants and  persons  of  unsound  mind  or  habit- 
ual drunkards.  Devin  v.  Scott  (1870)  34 
Ind.  67.  The  provisions  of  §  21,  Art.  1  of 
our  State  Constitution  have  no  application 
to  a  case  of  this  kind.  When  the  property 
of  a  person  is  placed  in  the  hands  of  a 
guardian  or  conservator  to  be  managed  and 
preserved  for  his  use  and  benefit,  it  is  not 
taken  by  law  in  such  a  sense  as  to  require 
that  compensation  shall  be  made  under  the 
provisions  of  this  section. 

The  petition  is  not  open  to  any  of  the 
other  objections  [673]  urged  against  it.  It 
states  the  facts  showing  the  disability  of 
appellant  as  required  by  the  statute  and 
shows  that  he  was  at  the  time  a  resident 
of  the  county  where  the  petition  was  filed. 
Some  other  facts  are  alleged  which  wiH  be 
treated  as  surplusage.  The  fact  that  shortly 
before  the  proceeding  was  filed  appellant  was 
the  owner  of  real  estate  of  the  value  of 
$3,800  and  that  he  had  conveyed  it  to  Louisa 
Lamb  for  the  consideration  of  one  dollar  an 
expressed  in  the  deed  and  that  no  other  con- 
sideration passed  for  such  conveyance  and 
that  the  same  was  obtained  by  fraud  and 
undue  influence,  even  if  properly  and  directly 
alleged  would  tender  no  issue  which  could  he 
properly  tried  and  determined  in  a  proceed- 
ing of  this  character.  The  trial  court  did 
not  attempt  to  determine  any  such  issue  and 
the  allegations  defectively  made  in  reference 
to  such  conveyance  did  not  render  the  com- 
plaint insufficient  as  against  a  demurrer. 

The  statute  does  not  require  that  the  per- 
son who  files  the  petition  should  show  that 
he  has  any  interest  in  the  estate  of  the  per- 
son for  whom  the  appointment  of  a  guardian 
is  sought,  nor  does  it  require  that  facts 
should  be  stated  in  the  petition  showing  that 
euch  person  is  possessed  of  aa  estate.  It  is 
not  to  be  presumed  that  a  court  will  ap- 
point a  guardian  unless  some  necessity  for 
such  appointment  is  shown,  and,  where  the 
appointment  of  a  guardian  for  a  person  is 
sought  upon  the  ground  that  he  is  incapable 
of  managing  his  estate  or  business  affairs  on 
account  of  old  age,  the  court  would,  no 
doubt,  require  proof  that  such  person  had 
some  property  to  be  controlled  by  the  guard- 
ian or  that  he  was  interested  in  some  affairs 
of  a  business  nature  which  required  atten- 
tion. 

It  is  also  assigned  as  error  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
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new  trial.  Under  this  assignment  several 
questions  are  presented.  The  court  did  not 
err  in  excluding  evidence  as  to  the  mental 
capacity  of  appellant  to  make  a  deed  at  the 
time  he  [674]  conveyed  certain  real  estate  to 
Louisa  Lamb.  The  validity  of  such  deed  was 
not  in  issue  and  could  not  be  decided  in  this 
proceeding.  The  evidence  of  Joseph  Turk  by 
which  he  identified  the  record  containing  the 
deed  from  appellant  to  Louisa  Lamb  and  the 
admission  of  the  record  in  evidence  did  not 
harm  appellant,  and  we  think  it  was  proper. 
When  considered  in  connection  with  other 
evidence  in  the  case,  it  shows  that  appellant, 
a  short  time  before  this  proceeding  was  com- 
menced, had  conveyed  to  Louisa  Lamb  real 
estate  of  the  value  of  about  $2,800  and  that 
no  money  was  paid  or  agreed  to  be  paid  for 
such  conveyance,  the  only  consideration  being 
that  Louisa  Lamb  agreed  to  keep  the  grantor 
and  to  look  after  him.  Having  in  mind  the 
age  of  appellant  and  his  mental  condition 
incident  thereto  as  shown  by  the  evidence, 
it  wafl  proper  for  the  court  to  consider  these 
facts  in  determining  whether  a  guardian 
should  be  appointed.  The  evidence  is  suffi- 
cient to  sustain  the  finding,  and  the  motion 
for  a  new  trial  was  properly  overruled. 

Section  3057  Burns  1914,  §  2513  R.  S. 
1881,  providing  that  an  infant  over  fourteen 
years  of  age  shall  have  a  right  to  select  a 
guardian,  and  that  the  court  shall  appoint 
the  one  selected,  if  a  suitable  person,  applies 
only  to  the  appointment  of  guardians  for 
infants.  The  provision  of  this  act  which 
requires  the  guardian  to  give  bond  and  to 
be  under  like  restrictions  and  to  act  in  the 
same  manner  and  with  the  same  powers  and 
duties  as  the  guardians  of  infants  refers  to 
the  manner  in  which  the  duties  of  the  trust 
shall  be  performed  by  the  guardian  after  the 
appointment.  The  court  did  not  err  in  re- 
fusing to  permit  appellant  to  select  his 
guardian. 

Finding  no  reversible  error  the  judgment 
is  affirmed. 


NOTE. 

Validitj  of  Statnte  ProTidins  ^or  Ap< 
pointment  of  Guardian  for  Ased  Per- 


The  reported  case  in  upholding  the  valid- 
ity of  a  statute  providing  for  the  appoint- 
ment of  a  guardian  for  an  aged  person  seems 
to  l)e  one  of  first  impression.  The  validity 
of  the  statutory  provisions  appearing  therein 
are  questioned  principally  on  the  grounds 
that  thereby  aged  persons  are  deprived  of 
liberty  and  property  without  due  process  of 
law  and  denied  the  equal  protection  of  the 
law  contrary  to  the  provisions  of  the  four- 


teenth amendment  to  the  Federal  Constitu- 
tion. Since  provision  is  made  for  notice  of 
the  proceedings  and  determination  of  the  is- 
sues by  a  legally  constituted  tribunal,  and 
since  all  persons  similarly  situated  and  cir- 
cumstanced are  treated  alike  under  the  terms 
of  the  statute,  it  is  held  that  there  is  no 
abridgement  of  any  rights  guaranteed  by  the 
fourteenth  amendment.  Further  it  is  held 
that  inasmuch  as  it  is  the  policy  of  the  law 
to  protect  those  lacking  capacity  to  control 
their  own  affairs  by  reason  of  youth  or 
mental  incompetency,  there  is  no  apparent 
reason  why  the  same  protection  should  not 
be  given  to  persons  similarly  circumstanced 
as  a  result  of  old  age.  The  court  also  over- 
rules the  appellant's  contention  that  the 
placing  of  property  in  the  hands  of  a  guard- 
ian is  such  a  taking  by  the  state  as  to  re- 
quire compensation  under  the  provisions  of 
the  Indiana  constitution. 

It  appeared  in  the  case  of  In  re  Cobum,  165 
Cal.  202,  131  Pac.  352,  that  the  California 
legislature  in  1891  added  to  the  sections  of 
the  Code  of  Civil  Procedure  providing  for  the 
appointment  of  guardians  for  insane  persons 
the  following  section:  "The  phrase  'incompe- 
tent,' 'mentally  incompetent,'  and  'incapable/ 
as  used  in  this  chapter,  shall  be  construed  to 
mean  any  person,  who,  though  not  insane, 
is,  by  reason  of  old  age,  disease,  weakness 
of  mind,  or  from  any  other  cause,  unable, 
unassisted,  to  properly  manage  and  take  care 
of  himself  or  his  property,  and  by  reason 
thereof  would  be  likely  to  be  deceived  or 
imposed  upon  by  artful  or  designing  per- 
sons." (§  1767.)  In  that  case  the  court 
affirmed  the  appointment,  pursuant  to  the 
foregoing  provisions,  of  a  guardian  for  a  per- 
son incompetent  by  reason  of  old  age,  with- 
out being  called  on  to  determine  the  validity 
of  the  provisions. 

In  this  connection  it  may  be  noted  that  it 
has  been  held  in  various  decisions  that  courts 
of  equity  have  the  power,  either  inherently 
or  by  judicial  deduction  from  statutes  pro- 
viding for  the  care  and  protection  of  persons 
of  unsound  mind,  to  appoint  guardians  for 
aged  persons.  McCammon  v.  Cunningham» 
108  Ind.  645,  9  N.  E.  455;  Nailor  v.  Xailor, 
4  Dana  (Ky.)  340;  Lackey  v.  Lackey,  8  B. 
Mon.  (Ky.)  107;  State  v.  District  Ci.  50 
Mont.  428,  147  Pac.  612.  See  also  Re  Fraser, 
24  Ont.  L.  Rep.  222,  wherein  the  appoint- 
ment of  a  committee  for  an  aged  person  was 
made  in  proceedings  instituted  under  the 
Lunacy  Act  [9  Edw.  VII,  c.  370].  In 
Nailor  v.  Xailor,  supra,  it  was  said:  **We 
cannot  perceive  the  reason  or  propriety  of 
a  rule  that  would  provide  for  the  safety  anJ 
protection  of  the  property  of  an  individual, 
who  is  subject  to  occasional  alienations  of 
mind,  such  as  will  denominate  him  a  lunatic, 
and  would  fail  to  provide  for  the  safety  and 
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protection  of  the  property  of  a  person,  who, 
from  disease,  old  age,  or  grief,  is  reduced 
to  that  state  of  mental  imbecility  which  dis- 
qualifies him  for  the  ordinary  prudential 
management  of  his  affairs.  In  the  one  case, 
as  welt  as  in  the  other,  he  is  exposed  to  the 
arts  of  designing  persons,  and  liable  to  be 
rifled  of  his  substance,  without  fault  on  his 
part,  and  reduced  to  poverty  and  wretched- 
ness. When  the  mind  of  an  individual  is 
worn  out  by  years,  so  as  to  be  incompetent 
to  act  with  any  proper  or  provident  care  or 
management  he  is  as  much  entitled  to  the 
protection  of  the  law  as  the  tender  infant. 
He  is  indeed  in  his  second  state  of  infancy, 
and  is  as  much  the  subject  of  folly  or  of 
fraud  as  an  infant.  It  would  be  strange, 
indeed,  if  the  common  law,  which  is  said  to 
be  the  perfection  of  reason,  while  it  affords 
protection  and  guardianship  to  the  helpless 
in  all  other  conditions,  should  leave  wholly 
unprotected,  a  class  of  cases,  equally  exposed 
to  danger.  It  is  peculiarly  the  province  of 
a  court  of  chancery  to  protect  those  who  are 
incompetent  to  protect  themselves,  as  well 
as  to  afford  redress  to  those  who  have  from 
weakness  or  imbecility  of  mind,  been  made 
the  victims  of  fraud.  And,  indeed,  it  would 
seem  much  better,  where  it  could  be  done 
upon  any  plausible  authority,  for  the  chan- 
cellor to  interpose  his  powers  to  prevent  the 
evil,  than  to  correct  it  afterward." 
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Real  Property  —  Aotioit  to  Beeover  — 
Reoovery  for  Waste. 

Under  Rev.  St.  c.  306,  §§  11,  12,  providing 
that  when  a  demandant  recovers  judgment 
in  a  real  action  he  may  recover  damages  for 
the  mesne  rents  and  profits,  and  for  any  de- 
struction or  waste  of  the  buildings,  the  plain- 
tiff cannot  recover  for  a  trespass  not  amount- 
ing to   destruction   or  waste. 

Easements  —  Burden  of  Proof. 

The  party  asserting  an  easement  by  pre- 
scription has  the  burden  of  proof,  and  he 
fails  if  the  proof  be  left  doubtful. 

Basement  to  Take  Water  from  Well  — 
Creation. 

An  easement  to  take  water  from  another's 
well  is  an  incorporeal  hereditament  which 
may  be  created  by  grant  or  prescription. 

[See  note  at  end  of  this  case.] 
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Essentials  of  Prescription. 

An  easement  can  be  created  by  prescription 
only  by  an  adverse  use  of  the  privilege  witli 
knowledge  of  the  owner,  or  by  a  use  so  open, 
notorious,  visible,  and  uninterrupted  that 
knowledge  will  be  presumed,  exercised  under 
a  claim  of  right  adverse  to  the  owner,  and 
acquiesced  in  by  him  for  a  period  equal  to 
that  prescribed  by  statute  for  the  acquisition 
of  adverse  title  to  land. 

Same. 

Each  of  the  elements  essential  to  the  crea- 
tion of  a  prescriptive  easement  is  open  to 
contradiction  and  liable  to  be  disproved. 


To  acquire  an  easement  by  prescription, 
acquiescence  by  the  owner  of  the  property 
over  which  it  is  sought  to  be  exercised  must 
be  shown,  but  the  adverse  use  of  the  privi- 
lege for  twenty  years  without  interruption 
or  denial  by  the  owner  raises  a  conclusive 
presumption  of  acquiescence,  where  it  is 
shown  that  the  owner  had  knowledge  of  the 
use. 

PermissiTe  Use. 

Where  the  use  of  an  easement  claimed  by 
prescription  is  shown  to  have  been  permis- 
sive, no  rights  arise. 

Evidence  —  Hostility  of  User. 

Where  defendant's  predecessor  in  title  who 
first  asserted  the  easement  on  plaintiff ^s  land 
claimed  his  right  through  the  permission  of 
the  selectmen  of  the  town,  such  evidence  is 
admissible  to  show  that  the  use  of  the  ease- 
ment was  adverse. 

Same. 

While  a  conveyance  of  property  occupied 
by  an  adverse  holder  will  not  stop  the  run- 
ning of  limitations,  a  conveyance  of  land  in 
which  another  asserted  an  easement,  where 
the  rights  were  not  excepted,  showed  that  the 
owner  did  not  acquiesce  in  the  assertion  of 
the  easement. 

Interruption  of  User. 

Wliere  defendant's  predecessor  in  title,  who 
first  asserted  an  easement  on  plaintiff's  prop- 
erty, desisted  in  his  exercise  of  the  privilege 
upon  demand  of  plaintiff  and  notice  by  her 
attorney,  there  was  an  interruption  of  the 
use  which  prevented  acquisition  of  an  ease- 
ment by  prescription. 

Idn&itation  of  Actions  —  Trespass. 

The  right  of  action  for  trespass  is  barred 
in   six   years. 

Jndsiaents  —  Bar  —  Splitting  Oanse  of 
Action. 

W^here  plaintiff  in  an  earlier  real  action  es- 
tablished her  title  to  a  well  from  which  de- 
fendant was  taking  water,  but  failed  to 
recover  damages  for  the  taking  of  the  water 
and  the  maintenance  of  pipes  to  the  well,  al- 
though such  damages  were  claimed  as  rents 
and  profits,  plaintiff  cannot  in  a  subsequent 
action  for  trespass  recover  damages  for  the 
taking  of  the  water  before  the  institution 
of  the  real  action. 

Easements  —  Taking  Water  from  Well. 

Where  plain tifTs  grantor  conveyed  to  an- 
other the  right  to  draw  water  from  a  well  lo- 
cated on  his  land,  with  the  reservation  tliat 
should  the  land  become  the  property  of  an- 
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other  all  rights  of  taking  water  should  be 
subject  to  the  rights  of  the  owner  of  the  land 
to  take  water  for  any  purpose  necessary  for 
the  land  or  buildings  thereon,  and  the  prop- 
erty was  thereafter  conveyed  to  plaintiff,  who 
took  with  notice  of  the  grant  of  the  easement, 
plaintitf  cannot  complain  that  the  grantee 
of  the  easement  took  water  from  the  well, 
where  such  taking  did  not  deprive  her  of 
any  water  necessary  for  her  land  or  build- 
ings thereon. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  of  trespass  for  taking  water 
from  land,  where  defendant  had  a  limited 
right  and  it  was  plaintiff's  claim  that  the 
right  was  unfairly  exercised  to  plaintiff's 
damage,  plaintiff  has  the  burden  of  proving 
her  damages. 

[See  note  at  end  of  this  case.] 

Same. 

Where  defendant  had  the  right  to  take 
from  a  well  on  plaintiff^s  land  any  surplus 
water  not  needed  by  plaintiff,  proof  that 
plaintiff  notified  defendant  not  to  take  any 
water  and  that  she  needed  it  all  will  not 
eotablish  that  all  of  the  water  from  the  well 
was  needed  for  plaintiff's  land. 

[See  note  at  end  of  t^is  case.] 

Same. 

Where  defendant,  who  was  entitled  to  take 
only  that  water  from  a  well  on  plaintiff's 
land  which  was  not  needed  by  plaintiff,  pre- 
vented plaintiff  from  taking  any  water,  only 
nominal  damages  can  be  awarded,  where 
plaintiff  did  not  show  any  actual  damage,  but 
merely  asserted  that  she  desired  the  water  to 
irrigate  her  garden. 

[See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
Penobscot  county. 

Action  for  trespass.  Sarah  T.  Rollins, 
plaintiff,  and  Owen  E.  Blackden,  defendant. 
On  report.  Case  reported  to  Law  Court. 
The  facts  are  stated  in  the  opinion.  Judg- 
ment FOB  PLAINTIFF. 

D.  D.  Stewart  for  plaintiff. 
F.   J>.   Dearth  and  Louis   C.   8teama  for 
defendant. 

[460]  Savage,  C.  J. — ^Trespass  quare  clau- 
sum.  The  case  comes  before  the  Law  Court 
on  report. 

Tlie  most  important  controversy  between 
the  parties  relates  to  the  right  of  the  defend- 
ant to  draw  water  from  a  well  on  the  land 
of  the  plaintiff.  One  phase  of  this  contro- 
versy was  considered  by  this  Court  in  Rol- 
lins V.  Blackden,  99  Me*.  21,  58  Atl.  69. 

We  gather  from  the  evidence  the  following 
statement  of  facts.  The  plaintiff  is  the  owner 
of  two  adjoining  lots  of  land  lying  on  the 
south  side  of  Main  Street,  in  Dexter.  Her 
fee  in  each  lot  extends  to  the  center  of  the 


street.     Both  lots  formerly  belonged  to  one 
Bryant.     Bryant  conveyed  the  westerly  lot, 
on  which  plaintiff's  buildings  stand,  to  the 
plaintiff's  mother,  from  whom  she  took  title 
several  years  prior  to  1882.     It  was  said  in 
argument  to  have  been  in  1872.    The  easterly 
lot  was  conveyed  by  Bryant  to  the  plaintiff 
in    1882.      In    1871,   one   Flynt   dug   a   well 
twelve   feet  deep   on   the   front  end  of  the 
easterly  lot,  within  the  limits  of  the  street, 
and  about  one  rod  easterly  from  the  dividing 
line  of  the   lots.     He  dug  a  trench  in  the 
street,  westerly  across  the  westerly  lot  and 
so  on  to  the  hotel  now  owned  by  the  defendant, 
but  which  was  then  owned  or  leased  by  one 
Hayes.     He  laid  a  one  inch  pipe  from  the 
well  to  the  hotel,  and  from  that   time  on 
until  1897,  when  he  sold  his  right,  such  b5 
it  was,   to   the  defendant,   he   continued  to 
draw  water  from  the  well  and  sell  it  to  the 
owners  or  occupants  of  the  hotel.    It  appears 
that   the    pipe   entered   the    well   about  six 
feet  below  the  surface  of  the  ground  and  was 
bent   down    in   the   water,   which    was  thus 
siphoned   out.     In    1881    Bryant,   who  then 
owned  the  easterly  lot,  but  not  the  westerly 
one,  conveyed  to  one  L.  D.  Hayes  who  then 
owned  or  occupied  the  hotel   "the  right  to 
draw  water  by  an  aqueduct  from  the  well" 
.     .     .     for  the  accommodation  of  the  hotel, 
and  for  any  other  purpose,  "with  the  right 
to  convey  the  same  on  the  southerly  side  of 
said  road,  but  within  the  limits  of  the  road, 
so  far  as  my  land  extends  westerly,^'  which 
was  about  one  rod,  "and  with  the  right  of 
ingress   and   egress   for    the   purpose  of  re- 
pairing said   well   or   aqueduct."     The  dee! 
contained  [461]  the  following  reservation: — 
"Whenever   the    lot    on    which    said    well   is 
situated   shall   become  the  property  of  anv 
other    party    than    myself,    then    all    rights 
hereby  conveyed   shall  cease  to  this  extent, 
viz.:  whoever  may  occupy  said  lot  shall  have 
the  preference  of  the  water  of  said  well  for 
all   purposes  whatsoever  useful   for  the  ac- 
commodation of  said  lot,  or  of  any  buildings 
that  may  be  placed  thereon,  and  said  grantee, 
his   heirs  and   assigns,   shall   have   only  the 
right  to  said  water  so  far  as  not  needed  for 
said    lot   and   buildings."     This    conveyance 
created  an  easement  by  grant.     It  does  not 
clearly  appear  just  what  exercise  Hayes  ever 
made  of  the  privilege  granted  by  this  deed. 
It  gave   him  no  right  to  convey  the  water 
across   the  westerly   lot  then  owned   by  the 
plaintiff.     The   water   continued   to   run   as 
before   in  the   Flynt  pipe  from  the  well  to 
the  hotel.    There  is  some  evidence  from  which 
it   may  be   inferred   that  Flynt   and   Hayes 
made  some  arrangement  for  the  use  of  the 
water.     Hayes   had    an    easement,   exclusive 
so  far  as  Flynt  was  concerned,  in  the  right 
to  draw  water  and  convey  it  by  pipe  as  far 
as  to  the  plaintiff's  westerly  lot,  but  no  far- 
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ther.  Flynt  had  put  in  a  pipe  system  across 
the  westerly  lot  and  to  Hayes'  hotel.  Nei- 
ther ownership  alone  was  of  any  value.  But 
it  appears  that  afterwards  Hayes  paid  Flynt 
$45  annually  for  the  water  service. 

The  deed  of  Bryant  to  Hayes  of  the  right 
to  draw  water  was  not  recorded  until  after 
the  1882  deed  of  the  easterly  lot  on  which 
the  well  was  situated,  by  Bryant  to  the  plain- 
tilT.  But  as  was  held  in  the  former  case, 
Rollins  V.  Blackden,  99  Me.  21,  58  Atl.  69, 
the  plaintiff  took  her  title  in  1882  with  no- 
tice of  the  grant  of  water  rights  to  Hayes. 
This  appears  by  the  following  modified  cove- 
nant of  Bryant  in  her  deed,  viz.:  that  the 
premises  "are  free  from  all  incumbrances, 
except  surplus  water  from  well  beside  road 
conveyed  to  L.  D.  Hayes,  and  the  right  to 
maintain  his  aqueduct." 

The  case  shows  that  in  1882,  after  the 
plaintiff  purchased  the  lot  on  which  the  well 
is  situated,  while  Flynt  was  fixing  the  well, 
or  digging  about  it,  the  plaintiff  went  to  the 
well,  told  him  that  it  was  hers,  and  objected 
to  his  meddling  .with  it,  or  digging  around 
it,  or  on  her  terraces.  Flynt  told  her  that 
by  authority  of  the  town'  he  had  the  right 
to  go  into  the  well,  and  that  he  owned  it 
and  the  water  pipe.  He  made  no  claim  of 
right  except  that  the  town  had  given  him 
authority. 

Later,  but  about  the  same  time,  when 
Flynt  was  working  on  her  land  near  the 
well,  trying  to  find  a  leak  in  the  pipe,  the 
plaintiff  told  [462]  him  that  he  had  no  right 
there,  and  forbade  his  going  on  the  land  or 
digging  any  further.  She  showed  him  a  copy 
of  the  deed  from  Bryant  to  Hayes,  of  the 
wator  rights.  He  replied  in  substance  that 
the  well  was  in  the  road,  that  she  had  no 
control  in  the  road,  and  could  not  help  her- 
self, and  that  the  town  had  given  him  the 
right.     He  kept  on  working. 

Several  years  later,  prior  to  1888,  Flynt, 
who  owned  the  land  on  the  northerly  side  of 
Main  Street,  began  digging  a  trench  across 
the  street  from  his  lot  to  the  well,  for  the 
purpose,  as  he  said,  of  running  across  to  his 
own  house  to  get  the  benefit  of  it  for  himself. 
The  plaintiff  told  him.  "You  cannot  do  it. 
I  will  not  have  it."  He  replied  that  he  had 
permission  from  the  selectmen  and  should 
do  it.  She  immediately  consulted  Mr.  Cros- 
by, an  attorney,  who  went  with  her  to^  the 
premises.  He  said  to  Flynt: — "Flynt,  you 
stop.  You  know  you  haven't  any  right  to 
take  the  water  and  if  you  don't  stop  I  will 
take  you  into  Court."  He  also  gave  Flynt 
written  notice  that  he  had  no  right  to  dig 
the  trench  upon  the  plaintiff's  land,  and  draw 
the  water  from  her  well,  forbidding  him  in 
behalf  of  the  plaintiff  from  doing  so.  Flynt 
then  stopped.  The  ditoh  itself  had  not 
reached  the  center  of  the  road,   which  waa 


the  plaintiff's  line,  but  Flynt  had  torn  up 
the  sidewalk  on  the  plaintiff's  side  of  the 
street,  and  put  it  over  onto  the  plaintiff's 
terrace,  and  had  dug  along  the  edge  of  the 
terrace  towards  the  well.  Flynt  replaced  the 
sidewalk  and  went  away. 

In  1897,  Mr.  Flynt  conveyed  to  the  defend- 
ant "my  well  at  south  side  of  Main  Street, 
abreast  of  Miss  Sarah  Rollins  land,  also  my 
well  situated  in  my  garden  in  Flynt  Place, 
north  of  upper  Main  Street,  the  right  to  go 
to  and  from  for  purpose  of  repairs,  and  all 
the  pipe  running  from  the  above  wells  to 
said  Blackden's  cellar."  On  November  5, 
3900,  the  son  and  sole  heir  of  L.  D.  Hayes 
conveyed  to  the  defendant  all  the  water  rights 
that  his  father  had  had  under  the  1881  deed. 

Immediately  after  the  defendant  purchased 
the  wells  of  Flynt  in  1897,  he  reconstructed 
the  system.  He  dug  a  trench  in  a  practically 
straight  line  from  the  hotel  to  the  well.  The 
trench  was  all  within  the  road  limite,  but 
it  crossed  the  plaintiff's  westerly  lot,  and 
extended  a  rod  on  the  easterly  one  to  the 
well.  At  the  same  time  the  defendant  laid  a 
two  inch  pipe,  which  entered  the  well  about 
one  inch  from  the  bottom.  The  new  pipe 
did  not  follow  the  line  of  the  old  one,  except 
as  in  one  or  two  places  the  new  trench  crossed 
the  old.  The  [463]  trench  was  dug  deeper 
and  wider  than  the  old  one,  and  the  pipe 
naturally  conveyed  more  water  than  the  old 
one.  At  the  same  time  the  defendant  dug  a 
trench  and  laid  a  pipe  from  the  Elder  well, 
so  caled,  on  the  Flynt  lot,  southerly  across 
Main  Street,  and  thence  westerly  within  the 
road  limits,  and  across  the  plaintiff's  east- 
erly lot  to  the  Rollins  well,  so  that  the  water 
from  the  Elder  well,  instead  of  being  con- 
veyed directly  to  the  Flynt  pipe,  as  formerly, 
was  caused  to  run  first  into  the  Rollins  welU 
from  which  it  was  conveyed  with  the  other 
water  to  the  defendant's  hotel.  And  these 
are  the  acts  of  alleged  trespass  of  which  the 
plaintiff  complains  in  her  declaration.  She 
sets  forth  the  digging  of  the  soil,  the  opening 
of  the  trenches,  the  laying  of  pipes;  also  the 
taking  of  water  from  the  time  of  the  tres- 
pass until  the  date  of  her  writ,  which  waa 
September  19,  1904. 

One  other  feature  of  this  litigation  must 
be  mentioned.  On  December  5,  1900,  the 
plaintiff  sued  out  a  writ  of  entry  against 
the  defendant,  for  the  recovery  of  both  lots 
of  land.  No  mention  of  easements  was  made 
in  the  declaration.  But  she  demanded  dam- 
ages "for  rente  and  profits  received  by  said 
Blackden  therefrom,  and  for  the  trespass  and 
injuries  committed  by  him  thereon."  The 
defendant,  without  filing  the  general  issue, 
undertook  to  disclaim  specially,  except  as  to 
the  well  and  aqueduct.  His  plea  was  held 
to  be  faulty,  was  ordered  stricken  off,  and 
general  judgment  was  ordered  for  the  plain- 


878 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


tiff.  Exceptions  were  taken  to  the  order, 
which  were  subsequently  overruled  by  the 
Law  Court,  with  an  order  that  the  daniageH 
Im  assessed  at  nisi  prius.  At  the  hearing 
in  damages,  the  defendant  offered  evidence 
in  reduction  of  damages,  of  a  prescriptive 
right  to  draw  water  from  the  Rollins  well, 
and  to  take  it  across  the  plaintiff's  premises 
towards  his  hotel.  Tlie  plaintiff  objected  to 
tlie  evidence  on  the  ground  that  the  defend- 
ant was  concluded  by  the  pleadings  and  judg- 
ments already  entered.  Thereupon  the  ques- 
tion of  damages,  and  the  admissibility  and 
effect  of  the  evidence  respecting  damages 
were  reported  to  the  Law  Court.  The  Law 
Court,  finding  that  the  plaintiff  had  not 
«hown  herself  damaged,  or  to  put  it  another 
way,  that  she  had  not  shown  that  the  de- 
fendant had  received,  or  become  accountable 
for,  any  rents  and  profits  which  belonged  to 
her,  had  no  occasion  to  consider  any  other 
question,  and  directed  that  the  plaintiff  have 
judgment  for  the  demanded  premises,  but 
without  damages  for  the  rents  and  profits. 

[464]  In  the  former  opinion,  if  we  may 
judge  from  expressions  in  the  brief  of  the 
eminent  and  learned  counsel  for  the  plaintiff, 
the  Court  failed  to  make  clear  the  grounds 
of  exclusion  of  damages,  especially  with  re- 
spect to  the  trespasses.  It  is  pertinent  to 
this  discussion  to  do  so  now.  The  action  was 
a  real  action.  In  her  writ  the  plaintiff 
claimed  damages  in  the  way  of  rents  and 
profits  and  for  certain  unspecified  trespasses. 
The  real  bone  of  contention  was  the  use  of 
the  water.  In  a  real  action,  the  plaintiff 
may  recover  for  rents  and  profits,  which  are 
defined  to  be  the  clear  annual  rental  value 
of  the  premises  while  the  defendant  is  in 
possession,  and  for  any  destruction  or  waste. 
These  are  the  limitations  of  the  statute. 
R  S.  Chap.  106,  Sees.  11  and  12.  A  plain- 
tiff cannot  recover  for  trespasses  not  amount- 
ing to  destruction  or  waste.  The  rule  of  the 
common  law  is  modified  by  the  statute.  Lar- 
rabee  v.  Lumbert,  36  Me.  443.  The  trespasses 
complained  of  did  not  amount  to  destruction 
or  waste.  Besides,  damages  for  destruction 
and  waste  were  not  declared  for. 

The  defendant  has  pleaded  the  general 
issue,  and  by  way  of  brief  statement,  the 
statute  of  limitations,  a  prescriptive  right  to 
draw  the  water  from  the  well  by  means  of 
jthe  ditches  and  pipes  mentioned,  a  right  by 
grant  to  do  the  same,  and  that  the  plaintiff 
is  barred  by  the  former  judgment  from  recov- 
ering damages  for  the  water  taken. 

The  plaintiff  takes  issue  with  these  claims. 
And  particularly  with  reference  to  the 
claimed  prescriptive  right,  she  contends  that 
if  Flynt  ever  had  an  inchoate  prescriptive 
easement  it  was  interrupted  by  the  deed  from 
Bryant  to  Hayes  of  the  water  privilege  in 
1881,  by  the  plaintiff's  denial  of  right  and 


forbidding  the  use  of  water  by  Flynt  in 
1882,  and  lastly  by  what  took  place  wheu 
Mr.  Crosby  was  present  and  gave  notice,  oral 
and  written,  to  Flynt  to  proceed  no  further. 

First,  we  will  inquire  whether  the  defend- 
ant has  an  easement  by  prescription.  On 
this  question  the  burden  of  proof  is  on  tlie 
defendant.  Sargent  v.  Ballard,  9  Pick. 
(Mass.)  256.  If  the  proof  be  left  doubtful, 
he  fails.     2  Greenl.  £v.  Sec.  539. 

An  easement  to  take  water  from  another'^ 
spring  or  well  is  an  incorporeal  herediu- 
ment.  It  may  be  created  by  grant  or  br 
prescription.  It  is  created  by  prescription 
only  by  an  adverse  use  of  the  privilege  with 
(;he  knowledge  of  the  person  against  whom 
it  is  claimed,  or  by  a  use  so  open,  notorious, 
visible  and  uninterrupted  that  knowledge  will 
be  presumed,  and  exercised  under  a  claim  of 
[465]  right  adverse  to  the  owner  and  ac- 
quiesced in  by  him  .  .  for  a  period 
equal  at  least  to  that  prescribed  by  the  stat- 
ute for  acquiring  title  to  land  by  adverse 
possession.  Still  well  v.  Foster,  80  Me.  333; 
Sargent  v.  Ballard,  9  Pick.  (Mass.)  251; 
Arnold  v.  Stevens,  24  Pick.  (Mass.)  112,  35 
Am.  Dec.  305;  Powell  v.  Bagg,  8  Gray 
(Mass.)  441,  69  Am.  Dec.  2<32;  Smith  v. 
Miller,  11  Gray  (Mass.)  145;  Blake  v.  Ever- 
ett, 1  Allen  (Mass.)  248;  School  Dist.  No. 
8  V.  Lynch,  33  Conn.  330;  Lehigh  Valley  R. 
Co.  V.  McFarlan,  30  N.  J.  Eq.  180;  Workman 
V.  Curran,  89  Pa.  St.  226;  Nichols  v.  Ayior, 
7  Leigh  (Va.)  546;  Bealey  v.  Shaw,  6  East 
(£ng.)  216;  Livett  v.  Wilson,  3  Bing.  (£ng.) 
115;  2  Greenl.  on  Ev.  Sec.  539;  Washburn 
on  Easements  (3rd  Ed.)  page  160;  Jones  on 
Easements,  Sec.  164;  14  Cyc.  1147.  Each 
of  the  elements  essential  to  the  creation  of 
a  prescriptive  easement  is  open  to  contradic- 
tion and  liable  to  be  disproved.  Smith  v. 
Miller,  supra.  But  the  existence  of  all  the 
elements  for  the  requisite  period  creates  a 
right  resting  upon  a  presumption,  juris  et 
de  jure,  conclusive  against  attack. 

The  actual  point  of  attack  in  this  case 
is  the  acquiescence  of  the  owner,  Bryant  at 
iirst  and  the  plaintiff  afterwards,  lor  a  con- 
tinuous period  of  twenty  years.  Proof  of 
acquiescence  by  the  owner  is  essential.  So, 
in  effect,  say  all  the  authorities  above  cited. 
Wliere  the  adverse  use  has  continued  for 
twenty  years  without  interruption  or  denial 
on  tl)e  part  of  the  owner,  and  with  his  knowl- 
edge, it  is  conclusively  presumed  to  have 
been  with  his  acquiescence.  School  Dist 
No.  8  V.  Lynch,  supra;  Perrin  v.  Garfield, 
37  Vt.  304.  In  the  matter  of  acquiescence, 
the  creation  of  a  prescriptive  easement  logi- 
cally differs  from  the  acquisition  of  a  title 
to  real  estate  by  adverse  possession.  In  the 
former  the  possession  continues  in  the  owner 
of  the  servient  estate,  and  the  prescriptive 
right  arises  out  of  adverse  use.    In  the  latter, 
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the  owner  is  ousted  from  possession,  and  the      tinguished  from  a  contested  right.     If  such 


right  or  title  arises  out  of  adverse  posses- 
sion; and  nothing  short  of  making  entry, 
or  legal  action,  will  break  the  continuity  of 
possession.  Powell  v.  Bagg,  supra;  Work- 
man V.  Curran,  supra;  Washburn  on  Ease- 
ments, page  163. 

The  plaintiflf  contends  the  original  use  now 
claimed  to  have  been  prescriptive  was  by 
license.  If  so,  it  is  conceded  that  there  was 
no  prescription  until  the  use  became  adverse. 
The  authorities  all  agree  on  this  point. 
Jones  on  Easements,  Sees.  179,  799.  The  fact 
that  Flynt  claimed  his  right  through  the 
permission  of  the  town  or  selectmen,  and 
not  from  the  owner  of  the  servient  estate, 
furnishes  ground  for  the  inference  that  the 
digging  and  subsequent  use  were  [466]  ad- 
verse to  the  owner.  At  the  best,  there  is 
very  little  in  the  case  to  indicate  whether 
the  use  was  originally  permissive,  or  was 
adverse.  But  if  we  assume  that  it  was  ad- 
verse and  prescriptive,  we  next  meet -the  con- 
tention that  the  easement  waB  interrupted. 

W^hile  the  authorities  agree  that  acquies- 
cence is  essential,  they  are  not  agreed  as  to 
what  kind  of  degree  of  non-acquiescence  will 
work  an  interruption.  On  one  side  the  lead- 
ing case  is  Powell  v.  Bagg,  8  Gray  (Mass.) 
441,  in  which  the  Court  held  that  if  before 
the  lapse  of  twenty  years  "the  owner  of  the 
land,  by  a  verbal  act  upon  the  premises  in 
which  the  easement  is  claimed,  resists  its 
exercise,  and  denies  its  existence,  his  acquis 
escence  is  disproved,  and  the  essential  ele- 
ments of  a  title  by  adverse  use  are  shown 
not  to  exist."  The  Court  said  explicitly  that 
it  was  not  necessary  to  use  actual  force  to 
dispossess  the  Intruder. 

The  doctrine  of  Powell  v.  Bagg  was  ap- 
proved and  applied  in  Lehigh  Valley  R.  Co. 
v.  McFarlan,  30  N.  J.  Eq.  180;  Workman  v. 
Curran,  89  Pa.  St.  226;  Chicago,  etc.  R.  Co. 
V.  Hoag,  90  111.  339;  Nichols  v.  Aylor,  7 
Leigh  (Va.)  546;  Field  v.  Brown,  24  Grat. 
(Va.)  74.  See  also  Bealey  v.  Shaw,  supra; 
Stillman  v.  W-hite  Rock  Mfg.  Co.  3  Woodb. 
A  M.  538,  23  Fed.  Cas.  No.  13,446;  Wash- 
burn on  Easements,  page  162;   14  Cyc.  1147. 

On  the  other  hand,  the  Supreme  Court  of 
New  Jersey  in  Lehigh  Valley  R.  Co.  v.  Mc- 
Farlan, 43  N.  J.  L.  605,  virtually  overruling 
the  Vice  Chancellor  in  the  case  between  the 
same  parties  in  30  N.  J.  Eq.  180,  held  that 
mere  denials  of  the  right,  complaints,  re- 
monstrances or  prohibitions  of  user,  unac- 
companied by  any  act  which  in  law  would 
amount  to  a  disturbance,  and  be  actionable 
as  such,  will  not  prevent  the  acquisition  of 
a  right  by  prescription.  The  Court  following 
by  analogy  the  doctrine  of  adverse  possession, 
hased  the  doctrine  on  public  policy,  and  said: 
— "Protests  and  mere  denials  of  right  are 
evidence  that  the  right  is  in  dispute,  as  dis- 


Xjrotests  and  denials,  unaccompanied  by  an 
act  which  in  law  amounts  to  a  disturbance 
and  is  actionable  as  such,  be  permitted  to 
put  the  right  in  abeyance,  prescriptive  rights 
will  be  placed  upon  the  most  unstable  of 
foundations.  ...  If  they  be  not  accom- 
panied by  acts  amounting  to  a  disturbance 
in  a  legal  sense,  they  are  no  interruptions 
or  obstructions  of  the  enjoyment." 

The  same  doctrine  is  stated  in  School  Dist. 
No.  8  v.  Lynch,  33  Conn.  330;  Okeson  v. 
Patterson,  29  Pa.  St.  22;  Tracy  v.  Atherton, 
36  Vt.  503;  Kimball  v.  Ladd,  42  Vt.  747. 
The  authority  of  Okeson  v.  [467]  Patterson 
is  shaken  by  the  later  case  of  Workman  v. 
Curran,  supra,  in  the  same  Court.  In  both 
Vermont  cases,  Powell  v.  Bagg  is  discussed, 
and  sought  to  be  distinguished.  In  Tracy  v. 
Atherton,  the  Court  said  of  Powell  v.  Bagg: 
— *'The  owner  of  the  land  being  already  in 
possession  could  not  make  an  entry  to  stop 
the  effect  of  the  user,  or  possession,  and  his 
act  on  the  land  of  forbidding  the  other  to 
enter  and  use  the  aqueduct  was  all  that  he 
could  do  to  prevent  him  unless  he  resorted 
to  force,  and  ordinarily  the  law  does  not 
require  one  to  use  force  to  assert  his  rights." 
**That  decision  (in  Powell  v.  Bagg)  was 
founded  apparently  on  a  sound  distinction 
between  an  actual  adverse  possession  of 
lands,  and  a  mere  easement  upon  lands,  of 
which  the  owner  himself  la  in  actual  pos- 
session.** 

While  we  shall  not  need  to  inquire  wheth- 
er mere  denials  of  the  right,  and  protesta- 
tions against  its  exercise  are  an  interruption 
of  an  inchoate  easement,  the  discussions  to 
which  we  have  adverted  are  illuminating  on 
the  question  why  acquiescence  is  an  essential 
element  of  a  prescriptive  easement. 

In  this  case  we  must  hold  that  the  grant 
of  the  easement  to  take  water  made  by 
Bryant,  the  owner  of  the  land,  to  Hayes, 
in  1881,  was  an  effectual  interruption  of 
Flynt*8  inchoate  easement.  As  the  authori- 
ties cited  by  the  defendant  show  a  deed  by 
an  owner  does  not  interrupt  the  continuity 
of  an  adverse  possession.  But  it  seems  to 
us  that  it  is  an  act  of  the  strongest  potency 
to  rebut  the  presumption  of  acquiescence  in 
an  adverse  use.  If  the  word  "acquiescence" 
has  any  signification,  it  would  seem  that  a 
conveyance  of  the  thing  itself,  while  it  would 
not  interrupt  an  adverse  possession,  would 
interrupt  an  inchoate  easement,  one  feature 
of  which  must  be  acquiescence. 

And  if  this  were  not  enough,  we  think 
there  was  an  interruption  later  when  the 
attorney  gave  Flynt  oral  and  written  notice 
not  to  proceed  further  in  digging  to  the  well 
and  drawing  water  therefrom,  and  Flynt 
heeded  the  notice  and  left.  It  is  true  the 
new  ditch  had  not  quite  reached  the  plain- 
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tiflrs  premises.  But  the  purpose  was  evi- 
dent. And  Flynt  had  then  gone  upon  the 
plaintiff's  land  and  digged  and  removed  the 
sidewalk  to  effectuate  his  purpose  of  getting 
to  the  well.  Here  was  an  actual  disturbance 
and  interference,  for  which  Flynt  would  have 
had  a  remedy  if  the  plaintiff  had  been  in 
the'  wrong.  It  seems  to  measure  up  to  the 
rule  of  the  cases  which  hold  that  mere  de- 
nials and  protestations  are  not  enough,  and 
that  actual  disturbance  is  necessary.  And 
there  has  been  no  twenty  year  period  of  un- 
interrupted use  since. 

[468]  The  defense  of  prescriptive  easement 
then  fails.  The  defendant  had  no  right  or 
title  to  the  water  and  pipe,  until  the  Hayes 
deed  to  him  of  November  5,  1900,  and  then 
only  to  80  much  water  as  was  not  needed 
for  the  plaintiff's  easterly  lot,  with  a  right 
to  maintain  the  pipe  to  the  easterly  line  of 
the  westerly  lot,  but  no  further.  The  acts 
of  the  defendant  in  1897,  in  changing  the 
system,  putting  in  larger  pipe,  and  bringing 
the  water  from  the  Elder  well  to  the  Kollins 
well  were  all  trespasses,  and  running  the 
water  since  from  the  well  through  the  pipe 
upon  the  plaintiff's  land  has  been  a  continu- 
ing trespass. 

But  the  remedy  for  all  acts  in  1897  is 
barred  by  the  statute  of  limitations.  This 
action  was  not  commenced  until  September 
19,  1904.  All  claims  for  damages  prior  to 
September  19,  1898,  are  thus  barred.  The 
only  damages  now  open  for  consideration  are 
those  of  the  continuing  trespass  since  that 
date,  that  is,  the  maintenance  of  the  pipes 
on  her  land,  the  bringing  of  water  across 
her  land  from  the  Elder  well,  and  taking 
water  from  the  Rollins  well  through  the  pipe 
so  far  as  it  extended  on  her  land.  But  in 
her  real  action  commenced  December  5,  1900, 
the  plaintiff  claimed,  as  rents  and  profits, 
the  rental  value  of  the  water  taken  by  the 
defendant  up  to  that  time.  And  that  issue 
was  tried  out  and  determined  adversely  to 
the  plaintiff,  for  want  of  proof,  as  stated  in 
the  opinion  in  that  case,  Rollins  v.  Black- 
den,  99  Me.  21,  58  Atl.  69.  The  damages 
therefore,  for  water  taken  prior  to  December 
6,  1900,  have  been  litigated  and  settled.  But 
the  plaintiff  may  recover  so  much  damages 
as  she  has  proved  for  taking  water  and  main- 
tenance of  pipes  between  December  5,  1900, 
and  the  commencement  of  this  action.  And 
the  extent  of  damages  to  be  recovered  must 
be  measured  and  limited  by  the  plaintiff's 
right,  and  not  by  the  defendant's  want  of 
right.  She  may  recover  the  rental  value  of 
the  water  which  the  defendant  has  taken  as 
belonged  to  her,  and  for  no  more. 

The  plaintiff  claims  that  she  was  entitled 
to  all  the  water  in  the  well,  and  hence  that 
she  mav  recover  for  all  that  the  defendant 
took.  We  do  not  think  so.  The  question 
presented  is  the  same  question  that  was  pre- 


sented  and  decided   in   the  former  case,  09 
Me.   21,   58   Atl.  69.     In  that  case  we  held 
that  the  grant  to  Hayes  in  1881  of  the  right 
to  draw  water  from  the  well  was  determin- 
able as  to  so  much  of  the  water  as  might 
be  needed  for  the  easterly  lot  whenever  that 
lot  should   become  the  property   of  another 
than  the  grantor,  but  that  [469]  until  then, 
and    afterwards    until    the    water    should  be 
needed  for  the  lot,  and  always  as  to  so  much 
of  the  water  as  should  not  be  needed,  the 
grant  was  absolute.     It  was  also  held  that 
the   plaintiff  took   her  title  to   the   easterly 
lot  in  1882,  with  notice  of  the  prior  grant 
of  the  water  right  to  Hayes,  and  that  she 
did  not  acquire  an  absolute  right  from  the 
well,   but  only,  to  use  the  language  of  the 
deed,  "to  have  the  preference  of  the  water 
of  said  well  for  all  purposes  whatsoever  for 
the    accommodation   of   said    lot,   or   of   any 
buildings  that  may  be  placed  thereon,"  and 
that  she  had  a  priority  or  first  right  to  so 
much   water   as  was  useful  and   needed  for 
the  lot  and  buildings,  but  only  to  so  much. 
We  think  the  opinion  in  99  Me.  21,  states 
accurately  the  right  and  the  limitations   of 
the   right  of   the  plaintiff.     And   it  follows 
that   if  the  defendant   has   deprived  her   of 
the   exercise   of   her   preference   or   priority, 
and  has  taken   water  from   the   well   which 
was  needed  and  would  otherwise  have  been 
used   for   the  benefit  and  acconunodation   of 
the  easterly   lot,  he   is   so   far  liable.     And 
here  it  may  be  noted  again  that  after  Novem- 
ber 5,   1900,  the  defendant,  under  his  deed 
from  the  heir  of  Hayes,  owned  the  right  to 
draw  from  the  well  all  the  surplus  water^ 
that  is,  all  not  needed  for  the  easterly   lot 
of  the  plaintiff.     He  had  the  right  to  con- 
duct it  across  that  lot,  but  not  across  the 
westerly  lot. 

The  burden  is  on  the  plaintiff  to  show  the 
amount  of  her  damages,  and  again,  as  in  99 
Me.  21,  we  are  troubled  by  the  lack  or  indefi- 
nitencss  of  proof.  There  are  no  buildings 
on  the  easterly  lot.  The  testimony  discloses 
no  need  of  water  from  the  well,  except  for 
the  use  of  a  garden  on  that  lot.  Of  the  size 
of  the  garden,  and  of  any  special  needs  for 
water,  there  is  no  hint.  And  yet  it  is  com- 
mon knowledge  that  a  garden  needs  some 
water.  It  does  not  appear  that  there  was 
not  at  all  times  w^ater  enough  in  the  well 
for  the  needs  of  the  garden,  which  she  could 
have  drawn.  The  defendant's  pipe  enters 
the  bottom  of  the  well,  but  that  docs  not 
necessarily  mean  that  he  has  kept  the  well 
drawn  down.  In  a  water  system  supplying 
buildings  through  pipes  that  must  necessa- 
rily end  in  faucets,  there  can  be  no  pre- 
sumption that  the  water  is  kept  down  to  the 
level  of  the  pipe  as  it  enters  the  well  or 
re.servoir.  She  says  that  she  would  be  glad 
to  have  the  water  for  the  garden,  and  would 
have  used  it  if  she  could  have  had  it.    She 
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says  further  that  for  two  summers  she  did 
use   water  from  the   well,   and  one   summer 
it  was  nailed  up.     But  it  does  not  appear 
whether  these  summers,  or  any  of  them,  were 
[470]  before  December  6,  1900,  or  afterwards. 
It  is  true  in  any  event,  that  she  has  never 
put  a  pipe  into  the  well,  nor  a  pump,  nor 
meddled   with   it  in   any  way.     On  October 
30,  1900,  and  again  in  August  11,  1904,  the 
plaintiff  gave   the   defendant  written   notice 
to  remove  the  pipes  from  the  well,  and  from 
her  land,  stating  therein  that  she  needed  and 
claimed  all  the  water  that  naturally  came  in- 
to the  well.     In  the  latter  notice,  given  about  a 
month  before  this  suit  was  commenced,  she 
said  she  needed  the  water  for  the  garden  and 
the  crops  thereon,  "and  for  the  use  and  bene- 
fit   of   much   larger   crops   and   garden   that 
could  and  would   be  cultivated  but  for  the 
uant  of  water  of  said  well."     But  a  notice 
is  not  proof.     Notice  of  need  is  not  proof 
of  need.    The  notices  in  evidence  express  the 
wishes  of  the  plaintiff,  and  her  claims,  too, 
but  they  do  not  prove  the  needs  of  her  gar- 
den.    Her  right  to  water  exists  only  when 
there  is  a  present  need  for  it.    If  her  garden 
needs   water  she  can  take  all   it  needs.     If 
she   wishes  a  larger  garden,   she   can  make 
one,  and  then  take  all  the  water  which  that 
needs.     If  she  builds  a  house  on  the  easterly 
lot,  when  water  is  needed  for  it  she  can  take 
it  from  the  well.     But  at  all  times   she  is 
limited    by    existing    ueeds    of    the    lot    and 
building.      The    surplus    belongs   to    the    de- 
fendant. 

Past  needs  are  a  matter  of  proof.  As  al- 
ready stated,  the  garden  has  presumably 
needed  some  water.  And  it  may  be  that  the 
defendant's  denial  of  her  right  was  a  suffi- 
cient excuse  for  her  not  taking  it.  But  the 
question  still  remains,  how  much  damage? 
We  do  not  think  the  plaintiff  has  given  us 
data  sufficiently  definite  to  make  it  proper, 
or  even  possible,  for  us  to  determine  how 
much.  The  annual  rental  for  water  for  the 
garden  cannot  be  large.  If  assessment  of 
actual  damages  were  undertaken,  the  assess- 
ment should  not  go  beyond  the  maximum 
damage  proved,  and  we  have  nothing  by 
which  we  can  fix  that  limit.  The  plaintiff 
therefore  must  be  content  with  nominal  dam- 
ages. The  damages  occasioned  by  continuing 
the  pipes  in  the  plaintiff^s  land  are  also 
nominal. 

The  certificate  must  be, 
Judgment  for  plaintiff  for  one  dollar  dam- 
ages. 

NOTli. 

PresoriptiTe    Right    of    IndiTidnal    to 
Xalte  Water  from  Another's  Well  or 


The  reported   case   is  in   accord  with   the 
generally   accepted   rule  that   a   prescriptive 
Abo.  Cas.  1917A. — 56. 


right  to  take  water  from  another's  spring 
or  well  may  be  created  by  adverse  use  of  the 
privilege  witli  the  knowledge  or  presumed 
knowledge  of  the  owner,  for  a  period  of  time 
equal  to  that  prescribed  by  statute  for  ac 
quiring  title  to  land  by  adverse  possession 
Tinker  v.  Bessel,  213  Mass.  74,  99  N.  E.  946 
Smith  V.  Adams,  6  Paige  (N.  Y.)  435. 
Eckerson  v.  Crippen,  110  N.  Y.  685,  18  N 
E.  443,  1  L.R.A.  487,  reversing  39  Hun  419 
Hopper  V.  Hopper,  146  Pa.  St.  365,  23  Atl 
321;  Arbuckle  v.  Ward,  29  Vt.  43;  Blaine 
V.  Ray,  61  Vt.  566,  18  Atl.  189;  Mason  v. 
Yearwood,  58  Wash.  276,  108  Pac.  608,  30 
L.R.A.(N.S.)  1158;  Dontanello  v.  Gust,  86 
Wash.  268,  150  Pac.  420.  In  McPherson  v. 
Thompson,  89  S.  W.  195,  28  Ky.  L.  Rep.  266, 
it  appeared  that  the  owner  of  a  tract  of 
land  and  his  successors  had,  for  a  period  of 
twenty-five  years,  taken  water  from  an  ar- 
tesian well,  using  it  adversely  and  to  the 
knowledge  of  the  owners  of  the  well.  It  was 
held  that  they  had  acquired  a  prescriptive 
right  to  the  use  of  the  water.  The  court 
said:  "Without  determining  whether  there 
v.'as  a  dedication  of  the  well  to  the  public 
by  Ezekiel  Neal,  or  whether  the  reservation 
in  the  deed  from  Nancy  Oakes  to  appellant, 
McPherson,  had  any  binding  effect  upon  the 
widow  and  heirs  at  law  of  J.  B.  Morris,  the 
other  joint  owners  of  a  party  of  the  realty 
conveyed,  who  were  not  parties  to  that  deed, 
we  think  the  judgment  giving  the  appellee, 
Thompson,  the  easement  can  be  sustained 
upon  the  ground  that  it  had  been  claimed 
and  enjoyed  by  him  and  his  vendors  as  a 
matter  of  right  and  by  adverse  claim  and 
user  for  at  least  twenty-five  years  before  ap- 
pellant's action  was  instituted.  .  .  .  Ap- 
pellee Thompson's  easement  was,  therefore, 
acquired  by  user  and  prescriptive  right,  and 
the  right  to  use  the  water  from  the  sulphur 
well  likewise  carried  with  it  the  right  to 
pass  through  and  over  the  lot  to  get  water 
from  the  well.  Such  a  right  can  be  acquired 
by  long  and  adverse  use  as  can  a  right  of 
way  over  land,  and  it  is  well  settled  in  this 
state  that  fifteen  years'  continued  adverse 
use  of  a  passway  over  the  land  of  another 
will  constitute  an  easement  by  prescription. 
In  such  a  state  of  case  the  law  presumes  a 
right  in  the  one  enjoying  the  use  and  the 
burden  is  on  the  owner  of  the  land  to  show 
that  such  use  was  merely  permissive." 

In  DeWcbcr  v.  Cassiday,  27  Cal.  App.  703, 
151  Pac.  19,  it  appeared  that  the  owner  of 
a  parcel  of  land  constructed  a  well  thereon. 
Subsequently  she  occupied  as  a  tenant  an 
enjoining  piece  of  land  which  she  connected 
with  the  well,  and  used  the  water  to  supply 
her  house.  At  the  termination  of  her  ten- 
ancy she  disconnected  the  pipe  and  shut  off 
the  flow  of  water.  It  was  held  that  the 
owner  of  the  leased  premises  acquired  no  pre- 
scriptive right  to  take  water  from  the  well. 
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In  Smith  v.  Adams,  6  Paige  (N.  Y.)  435. 
it  was  declared  to  be  no  objection  to  a  pre- 
scriptive right  to  the  use  of  wat^r  from  a 
spring  that  the  use  to  which  the  water  was 
put  was  not  always  the  same  so  long  as  the 
extent  and  manner  of  diverting  the  water 
remained  substantially  the  same.  The  court 
said:  "In  the  present  case  the  water  di- 
verted from  the  spring  to  the  ten-acre  lot 
was  at  one  time  used  for  the  purposes  of  a 
distillery,  at  another  for  scouring  and  dress- 
ing cloth,  and  at  other  times  for  domestic 
purposes  at  the  dwelling  houses  on  the  com- 
plainant's ten-acre  lot.  But  the  extent  and 
manner  of  diverting  the  water  of  the  spring 
for  these  several  purposes,  by  means  of  an 
aqueduct  of  a  particular  size  and  construc- 
tion at  the  spring,  has  at  all  times  been 
substantially  the  same.  The  prescriptive 
right  established,  therefore,  is  not  a  right 
to  divert  water  for  any  specific  purpose,  or 
to  divert  so  much  water  as  may  be  necessary 
for  a  particular  object;  but  it  is  the  right 
to  divert  the  water  in  a  particular  manner 
and  to  a  certain  extent,  from  its  accustomed 
channel,  for  the  purpose  of  being  used  on 
the  complainant's  ten-acre  lot." 

In  Tinker  v.  Bessel,  213  Mass.  74,  99  N. 
E.  946,  in  speaking  of  the  amount  of  water 
to  which  one  might  acquire  title  by  adverse 
user  of  a  spring,  the  court  said:  "The  ques- 
tion is  whether  the  further  contention,  ar- 
gued in  behalf  of  the  defendants,  is  sound, 
that  as  the  spring  was  on  their  land  and 
thoy  used  all  the  land  as  they  chose  and 
drew  all  the  water  they  needed  from  it,  and 
the  owner  made  no  attempt  to  assert  his 
right  to  it  for  more  than  thirty  years,  they 
have  done  all  they  could  do  in  reason  to 
obtain  a  complete  title  to  the  whole  spring 
by  adverse  possession,  and  therefore  have  ac- 
quired such  a  title.  It  is  the  general  rule 
that  'prescriptive  rights  are  measured  by  the 
extent  of  the  actual  adverse  use  of  the  ser- 
vient property.*  Middlesex  Co.  v.  Lowell, 
149  Mass.  509,  511;  Charles  River  Bridge 
v.  Warren  Bridge,  7  Pick.  344,  449;  Kenne- 
beck  Purchase  v.  Springer,  4  Mass.  416. 
The  same  rule  applies  to  rights  acquired  by 
adverse  possession.  This  rule  may  have  re- 
sulted from  several  considerations.  Title  by 
prescription  or  adverse  possession  rests  upon 
the  fiction  of  a  lost  grant.  The  definite  de- 
scription, which  would  be  necessary  for  a 
valid  grant,  must  be  supplied  from  evidence 
of  actual  use.  It  must  be  explicit  and  not 
left  to  inference  or  implication.  Moreover, 
the  establishment  of  such  titles  is  a  matter 
of  convenience,  and  has  arisen  because  public 
policy  requires  that  1  on cf-con tinned  posses- 
sion ouQ^ht  not  to  be  disturbed.  Coolidge  v. 
Learned,  8  Pick.  504,  608.  But  it  is  con- 
trary to  record  titles,  and  begins  in  disseizin, 
which   ordinarily   is  wrongful.     The  acts  of 


the  wrongdoer  are  to  be  construed  strictly 
and  *the  true  owner  is  not  to  be  barred  of 
his  right  except  upon  clear  proof.*  Cook  v. 
Babcock,  11  Cush.  206,  210.  An  adverse  use 
must  be  under  such  circumstances  of  noto- 
riety that  the  person  against  whom  it  is 
being  exercised  may  be  enabled  to  know 
about  it  and  resist,  if  so  inclined,  the  acqui- 
sition of  the  right  before  the  period  of  limi- 
tation has  run.  The  extent  of  openness  and 
notoriety  necessary  for  the  acquirement  of 
title  by  adverse  use  varies  with  the  character 
of  the  land.  Allen  v.  Holten,  20  Pick.  458, 
466;  Coburn  v.  Hollis,  3  Met.  126;  Parker  v. 
Parker,  1  Allen  245;  Richmond  Iron  Works 
V.  Wadhams,  142  Mass.  569.  There  is  rea- 
son for  applying  the  rule  with  some  strict- 
ness to  property  like  the  fee  of  a  spring  of 
water  surrounded  by  land  of  another,  where 
the  title  by  adverse  user  is  rested  upon  with- 
drawal of  a  fraction  of  the  yield  of  the 
spring  by  a  subterranean  pipe  and  occupa- 
tion of  surrounding  land  under  another  and 
an  admitted  title.  The  opportunity  of  the 
real  owner  to  observe  an  interference  with 
his  title  is  small  in  such  case.  So  far  as 
appears,  nothing  was  done  on  the  surface 
of  the  land  in  the  vicinity  of  the  spring  to 
indicate  that  the  defendants  or  their  prede- 
cessors in  title  were  occupying  it  adversely 
to  the  grant  from  Northrup  to  Brewer.  The 
title  by  adverse  possession  under  such  cir- 
cumstances ought  not  to  extend  beyond  the 
limits  of  real  occupation.  The  amount  ot 
water  actually  withdrawn  from  the  spring 
measures  the  title  acquired.  The  conclusion 
from  all  these  considerations  is  that  the  de- 
fendants fail  to  show  title  to  the  entire 
spring  by  adverse  use." 

In  Eckerson  v.  Crippen,  110  N.  Y.  585, 
18  N.  E.  443,  1  L.R.A.  487,  reversing  39 
Hun  419,  it  appeared  that  the  defendant 
under  a  license  had  been  receiving  water 
from  a  spring  on  the  licensor's  property 
which  license  was  terminated  by  a  grant  of 
the  license  to  another  person.  It  was  held 
that  a  subsequent  use  of  the  spring  for  a 
period  of  twenty  years  constituted  a  pre- 
scriptive right  as  against  the  second  licen- 

It  has  been  held  that  the  mere  fact  that 
the  use  begins  with  the  permission  of  the 
owner  of  the  well  or  spring  will  not  defeat 
the  prescriptive  right.  Arbuckle  v.  Ward, 
29  Vt.  43;  Blaine  v.  Ray,  61  Vt.  566,  18 
Atl.  189.  Compare  Taylor  v.  Gerrish,  59  N. 
H.  569. 

In  Hanson  v.  McCue,  42  Cal.  303,  10  Am 
Rep.  299,  it  was  held  that  fifteen  years*  use 
of  part  of  the  water  of  a  spring  coming 
from  the  land  of  the  owner  situated  above 
did  not  give  the  lower  owner  a  prescriptive 
right  to  the  use  of  the  water,  where  the 
upper  owner  was  not  in  a  position  at   any 
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time   to   complain   of  the   use   of   tlie  water 
bv  tlie  lower  owner. 

i"\ir  a  discussion  of  the  prescriptive  right 
of  the  public  to  use  a  well  or  spring,  see 
tlic  note  to  Riser  v.  Douglas  County,  Ann. 
Cas.  1914B  721. 


RIOHdJIOK 
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South  Dakota  Supreme  Court — November  30^ 

1914. 


34  8.  Dah,  573;  149  N.  W,  553. 


Jfe'w  Trtal  —  Kotlee  of  Motion  —  Spooi- 
iloatioii  of  Errors  —  Effect  of  Oniis- 
•ion. 

Where  no  notice  of  intention  to  move  for 
a  new  trial  was  given,  and  the  notice  of  the 
motion  stated  that  it  would  be  made  on  the 
minutes  of  the  court,  but  even  that  notice 
did  not  contain  the  specifications  which  are 
required  in '  the  notice  of  intentions  by  Code 
Civ.  Proc.  §  303,  no  errors  predicated  upon 
the  motion  for  new  trial  can  be  considered 
on   appeal. 

Guardian  and  Ward  —  Sale  of  Lands  ^ 
EfP eet  of  Failure  to  Give  Bond. 

Where  the  lands  of  an  insane  person  were 
sold  by  his  guardian  without  any  special 
sale  bond  being  given,  and  the  guardian  whol- 
ly failed  to  account  for  the  proceeds  of  the 
sale,  the  owner  is  not  estopped  from  attack- 
ing the  validity  of  the  sale  after  being  re- 
stored to  his  reason. 

[See  note  at  end  of  this  case.] 

Submission  of  Controversy  —  Presump- 
tion as  to  Facts  Kot  Stipulated. 

In  an  action  to  quiet  title  against  a  sale 
by  the  guardian  of  an  insane  person,  where 
all  the  facts  were  stipulated,  it  will  be  pre< 
sumed  that  the  proceedings  which  were  not 
contained  in  the  stipulation  were  lawful  and 
regular,  even  if  ordinarily,  the  burden  would 
be  upon  the  purchaser  to  establish  such  regu- 
larity. 

Ouardian  and  Ward  —  Sale  of  I^and  — 
Eifeot  of  Failure  to  Give  Bond. 

Under  Prob.  Code,  §  403,  providing  that 
every  guardian  authorized  to  sell  real  estate 
must,  before  the  sale,  give  bond  to  account 
for  the  proceeds  thereof,  the  requirement  of 
the  bond  is  mandatory,  and  an  order  confirm- 
ing a  sale,  made  without  the  giving  of  such 
bond,  is  void  and  subject  to  collateral  at- 
tack. 

[See  note  at  end  of  this  case.] 

-Oollateral  Attack  on  Sale  —  Eifect  of 
Order  Dispensing;  urith  Bond. 

Under  Prob.  Code,  §  102,  providing  that, 
-where  real  estate  belonging  to  the  estate  of  a 


decedent  is  to  be  sold,  the  judge  must  require 
a  special  bond  unless  the  general  bond  is 
equal  to  twice  the  value  of  the  personal 
property,  and  the  probable  amount  to  be 
realized  from  the  sale,  the  determination  by 
the  probate  judge  as  to  whether  the  general 
bond  is  sufficient  is  a  judicial  act  which  can- 
not be  collaterally  attacked. 

IVliat  Constitutes  Collateral  Attack. 

An  action  to  quiet  title,  brought  by  one 
who  had  been  insane  but  had  been  restored 
to  reason,  against  a  purchaser  at  a  sale  by 
the  plaintiff's  guardian  for  the  purpose  of 
annulling  the  guardian's  sale,  is  a  direct  and 
not  a  collateral  attack  upon  the  order  con- 
firming the  sale. 

Appeal  from  Circuit  Court,  Potter  county: 
BoTTUM,  Judge. 

Action  to  quiet  title.  Andrew  Richelson, 
plaintiff,  and  R.  L.  Mariette  et  al.,  defend- 
ants. From  judgment  rendered,  plaintiff  ap« 
peals.  The  facts  are  stated  in  the  opinion. 
Hkvbbsed. 

8»  M.  Hotoard  for  appellant. 
Sutherland  d  Pa^e  for  respondent. 

[575]  Smith,  P.  J.— Action  to  quiet  title 
to  a  half  section  of  land  in  Potter  county. 
Defendant  Clark  made  default.  Trial  to  the 
court.  Findings  of  fact  and  judgment  for 
defendant  Mariette.  [576]  Motion  for  and 
order  denying  a  new  trial.    Plaintiff  appeals. 

Respondent  contends  that  errors  predicated 
upon  the  motion  for  a  new  trial,  cannot  be 
considered  on  this  appeal.  Respondent  is 
clearly  right  in  this  contention,  under  the 
decisions  of  this  court  in  Traxinger  v.  Minne- 
apolis, etc.  R.  Co.  23  S.  D.  90,  120  N.  W.  770, 
and  Regan  v.  Whittaker,  14  S.  D.  373,  85  N. 
W.  863. 

There  Mras  no  notice  of  intention  to  move 
for  a  new  trial.  The  notice  of  motion  for  a 
new  trial  stated  that  such  motion  "will  be 
made  on  the  minutes  of  the  court."  Even  the 
notice  of  motion  did  not  contain  the  specifi- 
cations which,  under  section  303,  Code  Civil 
Procedure,  should  have  been  contained  in  the 
notice  of  intention,  where  the  motion  ie  to  be 
based  upon  the  minutes  of  the  court.  Indeed 
there  are  no  specifications  found  in  the  set- 
tled record.  It  follows  that  no  assignments 
of  error  can  be  considered,  except  those  based 
on  the  judgment  roll,  and  upon  those  the 
only  question  before  us  is  the  sufficiency  of 
the  findings  to  support  the  judgment. 

The  findings  of  fact  disclose  that,  during 
the  year  1808,  plaintiff  was  the  owner  in  fee 
of  a  half  section  of  land  in  Potter  county; 
that  during  that  year,  while  in  the  city  of 
Chicago,  he  became  insane,  and  on  or  about 
April  9,  1898,  by  order  of  the  probate  court 
of  Cook  county,  111.,  was  committed  to  the 
Northern  Hospital  for  the  Insane,  at  Elgin, 
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111.,  where  he  remained  until  about  the  Ist 
of  September,  1911,  a  period  of  over  13  years, 
when  he  was  released,  and  is  now  sane;  that 
prior  to  such  confinement  plaintifT  was  a 
resident  of  Potter  county,  and  after  his 
release  returned  to  and  again  became  a  resi- 
dent of  said  county;  that  during  the  latter 
part  of  1898  one  Frank  E.  Riley,  a  resident 
of  Potter  county,  was,  by  the  county  court 
of  that  county,  appointed  guardian  of  his 
person  and'Wtate,  qualified  by  giving  bond 
and  taking  oath,  and  letters  of  guardianship 
were  issued  December  16,  1898;  thereupon 
Hi  ley,  as  guardian,  took  and  retained  posses- 
sion of  all  the  real  and  personal  estate  of  his 
ward.  Some  time  in  the  latter  part  of  the 
year  1899,  Riley  as  guardian,  filed  in  the 
county  court,  a  petition  for  an  order  of  sale 
of  all  of  the  land  of  his  ward,  and  on  Janu- 
ary 31,  1900,  the  county  court  made  an  order 
authorizing  a  sale  of  the  whole  of  said  real 
estate;  pursuant  to  said  order  the  land  was 
sold,  on  the  24th  day  of  February  1900,  to 
one  Anna  L.  Boyle,  for  $1,055,  and  thereafter, 
[577]  upon  a  return  of  such  proceedings  to 
the  county  court,  an  order  was  made  con- 
firming the  sale,  and  a  guardian's  deed  was 
executed;  that  Riley  as  such  guardian  did 
not,  prior  to  the  making  of  said  sale,  or  at 
any  time,  subscribe  a  sale  bond,  as  required 
by  section  403  of  the  Probate  Code;  Anna  L. 
Boyle,  by  quitclaim  deed  dated  June  9,  1900, 
conveyed  said  land  to  one  William  S.  Small, 
which  deed  was  recorded  July  8,  1902.  Small 
conveyed  to  James  O.  Boyle,  by  quitclaim 
deed  July  17,  1902,  and  September  12,  1904, 
Boyle  conveyed  by  warranty  deed  to  defend- 
ant Mariette;  and  on  January  19,  1907, 
Mariette  conveyed  to  defendant  Clark  by 
warranty  deed  40  acres  of  the  land  in  con- 
troversy. 

Upon  the  record  before  us,  the  only  irregu- 
larity which  can  be  considered  is  the  failure 
of  the  guardian  to  give  the  special  sale  bond 
provided  for  by  section  403,  Probate  Code. 

The  findings  of  fact  disclose  that  the  guard- 
ian wholly  failed  to  account,  either  to  the 
court  or  to  the  plaintiff,  for  the  proceeds  of 
the  sale,  and  no  part  of  such  proceeds  was 
ever  received  by  plaintiff.  Plaintiff,  not  hav- 
ing received  the  proceeds  of  the  sale,  is  not 
estopped  from  questioning  its  validity.  The 
failure  of  the  guardian  to  account  for  the 
proceeds  of  the  sale,  however,  does  not  of 
itself  render  the  sale  invalid.  Respondent's 
contrition  is  that  the  omission  to  give  this 
bond  was  an  irregularity  which  did  not  ren- 
der the  sale  and  conveyance  void,  and  that 
appellant's  only  remedy  is  by  appeal,  or  by 
direct  attack  upon  the  order  and  decree  of 
the  county  court. 

Before  considering  this  question,  we  deem 
it  proper  to  notice  appellant's  contention  that 
the  burden   of  proof   rests   upon   respondent 


to  show  affirmatively  the  facts  essential  to 
confer  jurisdiction  upon  the  county  court  to 
order  a  sale  of  the  ward's  property,  and  to 
sustain  the  order  confirming  the  sale.  Tliis 
contention  is  very  material  to  appellant's 
case,  because  appellant  has  not  himself 
brought  the  proceedings  of  the  county  court 
into  the  record  in  any  way.  Prior  to  the 
trial  in  the  lower  court,  a  stipulation  seemft 
to  have  been  entered  into  that : 

''Each  party  may  attach  copies  of  such 
county  court  proceedings  for  the  considera- 
tion of  the  court." 

But  the  findings  of  fact  fail  to  show  the 
contents  of  the  petition  for  sale,  or  of  the 
order  confirming  the  sale,  nor  does  it  [578] 
appear  that  any  request  was  made  for  such 
findings.  The  proceedings  in  the  county 
court,  therefore,  are  not  before  us,  except 
in  so  far  as  they  are  contained  in  the  findings. 
Neither  the  stipulation  of  facts,  nor  the  con- 
tents of  the  petition  for  the  sale,  or  of  the 
order  of  confirmation,  has  been  brought  be- 
fore us  by  an  order  overruling  a  proper  mo- 
tion for  new  trial.  It  does,  however,  appear 
from  the  findings  themselves  that  the  find- 
ings are  founded  upon  a  stipulation  of  the 
facts.  If  it  be  conceded  that  the  rule  is  as 
contended  for  by  appellant,  that  originally 
the  burden  of  proof  was  upon  respondent,  yet 
it  is  clear  that  where  all  the  facts  are  stipu- 
lated, the  rule  has  no  application,  and  no 
facts  outside  of  those  stipulated  can  be 
deemed  material  to  either  party,  under  the 
issues.  It  must  therefore  be  presumed  that 
the  contents  of  the  probate  records,  other  than 
those  contained  in  the  findings,  do  not  affect 
the  legal  rights  of  either  party.  The  pre- 
sumption then  must  be  that  such  proceedings 
were  in  all  respects  lawful  and  regular.  But 
the  fact  that  the  guardian  failed  to  give  the 
special  bond  required  by  section  403,  Probate 
Code,  is  disclosed  by  the  findings,  and  the 
question  thus  presented,  is  properly  before 
us. 

The  provisions  of  the  Probate  Code  requir- 
ing bonds  of  guardians  are  different  and  en- 
tirely distinct  from  those  requiring  bonds  by 
executors  and  administrators.  These  differ- 
ences extend  to  the  general  bond  required  of 
executors  and  admiuietrators,  and  of  guard- 
ians, as  well  as  those  requiring  special  bonds, 
upon  sales  of  real  estate.  Executors  and 
administrators  are  required  to  give  general 
bonds  in  an  amount  twice  the  value  of  the 
personal  property  and  twice  the  probable 
value  of  the  annual  rents,  profits,  and  issues 
of  the  real  property  belonging  to  the  estate, 
which  values  must  be  ascertained  by  the 
county  judge,  by  examining  on  oath  the 
party  applying,  and  any  other  persons.  Pro- 
bate Code,  §  101.  The  general  bond  required 
of  a  guardian,  is  in  "such  sum  as  the  judge 
shall  order:*     Probate  Code,   §   373.     ^Vllen 
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real  estate  belonging^  to  the  estate  of  a  de- 
cedent  is  ordered  to  be  sold  the — "judge  must 
require  an  additional  bond,  .  .  .  but  no 
such  additional  bond  must  be  required  when 
it  satisfactorily  appears  to  the  coiu-t  that 
the   penalty  of  the  bcmd  given  .     ia 

equal  to  twice  the  value  of  the  personal  prop- 
erty remaining  in,  or  that  will  come  into  the 
possession  of  the  executor  or  administrator, 
including  [579]  the  annual  rents,  profits  and 
issues  of  real  estate  still  belonging  to  the 
estate,  and  twice  the  probable  amount  to  be 
realized  on  the  sale  of  the  real  estate  ordered 
to  be  sold."    Probate  Code,  §  102. 

But  upon  sales  by  the  guardian  the  statute 
requires  that: 

"Every  guardian  authorized  to  sell  real 
estate,  must  before  the  sale,  give  bond  to  the 
county  judge,  with  sufficient  surety,  to  be 
approved  by  him,  with  condition  to  sell  the 
same  in  the  manner  and  to  account  for  the 
proceeds  of  the  sale  as  provided  fOr  in  this 
chapter,"  etc. 

No  reference  to  the  general  bond  (Prob. 
Code,  §  403)  is  found,  nor  is  the  giving  of 
this  special  bond  conditioned  upon  the  amount 
of  the  guardian's  general  bond,  as  in  the  case 
of  executors  and  administrators.  But  plainly 
it  was  the  legislative  intent  to  authorize  a 
county  judge  to  dispense  with  a  special  bond 
upon  sales  by  executors  and  administrators, 
whenever  the  general  bond  was  sufficient — in 
addition  to  the  general  liability — to  cover 
twice  the  value  of  the  real  estate  to  be  sold. 
The  determination  of  this  fact  is  a  judicial 
act,  and  may  not  be  open  to  collateral  attack. 
But  the  statute  relating  to  guardian's  sales 
contains  no  such  provision — it  begins  and 
ends  with  the  peremptory  declaration  that: 
**Every  guardian  authorized  to  sell  real  es- 
tate, must  before  the  sale,  give  bond,**  etc. 
It  will  be  noted  that  neither  of  these  statutes 
requires  the  giving  of  the  special  bond  before, 
or  as  a  condition  to,  the  making  of  the  order 
of  sale;  hence  the  failure  to  give  the  bond 
would  not  in  itself  invalidate  the  order  of 
sale.  The  statute  relating  to  sales  by  execu- 
tors and  administrators  is  not  mandatory  in 
all  cases,  but  empowers  the  county  judge  to 
determine  whether  the  heirs  are  sufficiently 
protected  by  the  general  bond,  and  to  make 
an  order  requiring  a  special  bond,  where  the 
general  bond  is  found  insufficient. 

But  neither  section  403,  nor  any  other 
statute,  authorizes  or  requires  the  county 
judge  to  make  such  investigation,  or  any 
such  order,  in  the  case  of  guardian's  sales.  It 
does  not  provide  that  the  bond  may  be  dis- 
pensed with  in  any  case.  Its  language  is 
mandatory.  Its  plain  purpose  is  to  protect 
the  ward  against  the  wrongful  acts  of  the 
guardian.  The  acts  of  the  guardian  are 
sometimes  said  to  be  the  acts  of  the  ward,  and, 
if  so,  he  is  helpless  against  such  acts,  except 


as  protected  by  a  strict  compliance  [580] 
with  the  statute  requiring  the  bond.  If  the 
statute  requiring  a  special  bond,  when  ordered 
by  the  county  judge,  upon  sales  by  executors 
and  administrators,  and  the  statute  requiring 
a  special  bond  upon  sales  by  guardians  in  all 
cases,  are  mandatory,  the  exercise  of  the 
power  given  to  the  guardian  or  administrator 
by  the  order  of  sale  is  condition  upon  a  com- 
pliance with  the  order  or  statute  requiring 
the  bond  before  the  sale.  The  county  court 
itself  is  without  authority  or  jurisdiction, 
by  an  order  confirming  it,  to  validate  a  sale 
attempted  to  be  made  without  the  bond. 
While  a  sufficient  petition  and  showing  will 
confer  jurisdiction  on  the  court  to  order  tlie 
sale,  such  order  does  not  and  cannot,  in  the 
face  of  the  statute,  authorize  a  sale  without 
the  bond.  It  is  held  that  where  neither  the 
petition  for,  nor  the  order  of  sale,  discloses 
facts  which  authorize  the  court  to  make  the 
order,  the  court  is  without  jurisdiction,  and 
the  order  of  sale  is  void.  Fitch  v.  Miller, 
20  Cal.  353;  In  re  Boland,  55  Cal.  310; 
Pryor  v.  Downey,  50  Cal.  388,  19  Am.  Rep. 
656;  Probate  Code,  §  194.  We  think  the 
same  rule  should  apply  to  the  order  of  con* 
firmation,  in  the  absence  of  the  special  bond. 
If  the  court  may  not  authorize  the  guardian 
to  ignore  the  statute  requiring  the  bond,  it 
cannot  give  the  sale  validity  by  a  subsequent 
order  confirming  it.  The  rule  that  a  void 
judgment  or  order  may  be  attacked  in  a 
collateral  proceeding  is  elementary,  and  re- 
quires no  citation  of  authorities  to  sustain  it. 

We  do  not  concede,  however,  that  this  is  a 
collateral  attack.  The  very  purpose  of  this 
action,  as  disclosed  by  the  findings,  conclu- 
sions, and  judgment  of  the  court  is  to  annul 
the  guardian's  sale.  This  court  held  in  Morse 
V.  Pickler,  28  S.  D.  612,  134  N.  W.  809,  that 
such  an  action  is  not  a  collateral  but  a  direct 
attack.  In  this  case,  it  is  immaterial  whether 
the  order  of  sale  be  valid  or  invalid,  if  the 
sale  and  the  order  confirming  it  are  void, 
and  we  so  hold. 

It  is  true  that  the  Montana  court,  upon 
similar  facts,  and  similar-  statutes,  reaches  a 
different  conclusion  in  Hughes  v.  Goodale,  26 
Mont.  93,  66  Pac.  702,  91  Am.  St.  Rep.  410, 
but  we  do  not  concur  in  the  views  there 
expressed.  The  intimation  in  that  case  that 
the  statute  may  possibly  be  construed  as  not 
requiring  the  special  bond  in  all  cases,  we 
think,  is  clearly  wrong,  as  is  shown  by  an 
examination  and  brief  analysis  of  the  stat- 
utes themselves.  [581]  The  gist  of  that  case 
appears  to  be  contained  in  the  following 
statement: 

"If  the  omission  to  give  a  sale  bond  is 
sufficient  to  deprive  the  court  of  jurisdiction, 
the  judgment  must  be  affirmed;  in  other 
words,  if  the  order  of  sale  was  invalidated 
by  the  omission  to  give  a  special  bond,  then 
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by  the  sale  the  plaintiff  took  no  title  as 
against  the  minors.  If,  upon  the  other  hand, 
the  court  was  clotlied  with  jurisdiction  to 
make  the  order  of  sale,  and  the  omission 
to  give  the  special  bond  did  not  deprive  the 
order  of  its  legal  force,  then  the  plaintiff,  by 
virtue  of  the  confirmation  of  the  sale,  fol- 
lowed by  the  deed  of  conveyance,  acquiring 
all  the  title  which  the  minors  had  to  the 
property.  ...  In  making  the  order  of 
Bale  its  jurisdiction  was  duly  exercised.  As 
we  have  said,  the  sale  was  not  void  unless 
the  omision  to  give  a  special  bond  rendered 
the  order  of  sale  ineffectual;  that  is  to  say, 
unless  the  court  lost  jurisdiction  of  the  sub- 
ject-matter by  the  failure  of  the  guardian  to 
execute  a  special  sale  bond,  the  plaintiff  by 
the  sale  acquired  title  to  the  lands.  No  mere 
defendant  or  his  wards,  in  such  an  attack 
Irregularity,  however  great,  can  avail  the 
as  is  here  made.  Such  defect  or  irregularity 
cannot  be  inquired  into  by  means  of  n  col- 
lateral action.'' 

As  above  suggested,  the  giving  of  a  special 
bond  is  not  one  of  the  steps  leading  up  to 
and  preceding  the  order  of  sale.  The  juris- 
diction of  the  court  to  make  the  order  de- 
pends only  upon  the  sufficiency  of  the  facts 
stated  in  the  petition  for  the  sale  and  proved 
at  the  hearing.  The  court  is  absolutely 
without  jurisdiction  to  authorize  a  sale  of 
such  real  property,  except  in  the  particular 
cases  and  for  the  particular  purpose  specified 
in  the  statute.  If  the  petition  and  the  evi- 
dence at  the  hearing  disclose  a  case  in  which 
the  statute  authorizes  a  sale,  then  the  court 
has  jurisdiction  of  the  subject-matter,  and 
has  jurisdiction  to  make  the  order.  But  the 
giving  of  the  special  bond  is  a  subsequent 
matter  and  has  nothing  to  do  with  jurisdic- 
tion to  make  the  order. 

The  mandate  of  the  statute  is  directed  to 
the  guardian  himself,  after  the  order  of  sale 
has  been  made,  and  in  effect  says  to  him: 

"Before  proceeding  to  execute  the  power 
conferred  upon  you  by  the  order  of  sale,  you 
must  give  a  bond  which  shall  secure  your 
ward    against   your    future   wrongful    acts." 

[582]  The  situation  is  precisely  the  same 
upon  sales  by  executors  and  administrators, 
except  that  the  statute  says  to  them,  in  ef- 
fect: 

"If  the  county  judge  shall  find  that  your 
general  bond  is  sufficient  to  protect  the  heirs 
you  are  not  required  to  give  the  special 
bond." 

In  the  latter  case,  the  legislative  intent 
that  reliance  may  be  placed  upon  the  general 
bond  to  safeguard  the  rights  of  heirs  is 
plainly  apparent,  but  no  such  intent  is  shown 
as  to  pfeneral  bonds  of  guardians,  even  thougli 
the  conditions  of  the  general  bond  may  be 
such  as  to  sustain  a  recovery  for  misappro- 
priation of  the  proceeds  of  sales.    The  amount 


of  the  guardian*s  general  bond  is  not  re- 
quired to  be  fixed  with  reference  to  the  value 
of  the  ward's  property,  but  is  left  discre- 
tionary with  the  county  judge.  The  county 
judge  is  not  given  authority  to  waive  or  dis- 
pense with  the  special  bond  in  any  case.  We 
think  the  authority  of  the  guardian  to  pro- 
ceed with  the  sale,  under  the  order  of  the 
court,  is  conditioned  upon  his  giving  the 
required  bond.  The  statute  is  mandatory  and 
the  county  court  has  no  more  jurisdiction  or 
authority  to  confirm  a  sale  by  a  guardian 
made  without  the  special  ))ond  than  it  haft 
to  order  a  sale  in  a  case  not  authorized  by 
the  statute,  or  to  confirm  a  sale  made  in  the 
absence  of  a  general  bond.  In  this  connec- 
tion, the  language  of  the  court  in  Power  v. 
Lenoir,  22  Mont.  169,  56  Pac.  106,  although 
used  with  reference  to  the  failure  of  the 
guardian  to  give  the  general  bond,  is  pecu- 
liarly appropriate,  in  view  of  the  purpose 
of  the  statute  requiring  the  special  bond. 

"A  person  who  purchases  the  property  of 
a  minor,  or  who  seeks  to  devest  him  of  title 
to  his  property  will  not  be  heard  ta  say  that 
the  minor  is  estopped  and  concluded  by  the 
irresponsible  acts  and  doings  of 'some  person 
who  has  presumed  to  act  as  his  guardian 
without  first  giving  the  minor  the  protection 
and  security  the  law  requires  for  him.  .  .  . 
The  latter  [the  ward]  is,  so  to  speak,  the 
special  favorite  of  the  courts,  and  the  courts 
will  always  see  that  his  rights  are  protected." 

In  that  case,  it  is  held  that  the  giving  of 
the  general  bond  by  the  guardian  is  indis- 
pensable to  the  validity  of  his  acts,  so  far  as 
the  rights  of  the  ward  are  concerned,  that 
the  great  weight  of  authority  sustains  the 
view  that  such  statutes  are  mandatory,  and 
[583]  that  a  failure  to  comply  with  them 
renders  void  all  acts  of  the  guardian,  in  so 
far  as  they  conclude  the  rights  of  the  ward. 
That  court  also  quotes  with  approval  the 
language  of  Judge  Gilbert,  in  Hatch  v.  Fer- 
guson, 68  Fed.  43,  15  C  C.  A.  201,  33  L.RJk. 
759: 

**It  is  not  the  policy  of  the  statute  to  ex- 
tend to  the  purchaser  at  a  guardian's  sale  the 
protection  which  in  many  instances  is  accord- 
ed to  the  innocent  purchaser.  The  protection 
of  the  minor  is  deemed  of  the  first  import- 
ance. It  is  intended  that  the  purchaser  of 
the  minor's  property  shall  be  placed  upon 
inquiry  to  ascertain  that  the  antecedent  steps 
have  been  taken  in  accordance  with  the  law. 
It  is  within  the  power  of  all  to  know  whether 
the  person  who  assumes  to  act  as  guardian 
is  in  fact  clothed  with  the  powers  of  that 
office.  An  inspection  of  the  record  in  ihi-* 
case  would  have  shown  that  Ferguson  could 
not  lawfully  represent  the  Hatch  hoirs  with- 
out first  giving  a  bond,  and  that  he  had 
wholly  failed  to  comply  with  the  law  in  that 
regard.      Notwithstanding   the   judgment    of 
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the  probate  court  appointing  the  guardian^ 
and  the  judgment  of  the  superior  court  de- 
creeing and  confirming  the  sale,  his  acts  are 
void,  and  may  be  so  declared  in  any  court 
having  jurisdiction  of  the  subject-matter  and 
the  parties  to  the  suit." 

See  also  Blake  v.  Blake,  260  111.  70,  102 
X.  E.  1007. 

The  same  rule,  we  think  should  be  applica- 
ble to  the  statute  which  requires  the  special 
bond.  This  view  would  also  dispose  of  the 
question  of  collateral  attack,  on  which  some 
of  the  decisions  seem  to  turn. 

The  statutes  of  Nebraska,  Michigan,  Wis- 
consin, and  Indiana  contain  provisions  which 
require  that  every  guardian  licensed  to  sell 
real  estate  shall,  before  the  sale,  give  bond, 
with  suffiicent  surety  or  sureties,  to  be 
approved  by  such  judge  with  condition  to 
sell  the  same  in  the  manner  prescribed  by 
law,  as  does  section  403  of  our  Probate  Code. 
But  the  statutes  of  those  states  contain  also 
a  further  section  which  provides  that  the 
guardian's  sale  shall  not  be  avoided  on  ac- 
count of  any  irregularity  in  the  proceedings, 
provided  it  shall  appear  that  the  guardian 
has  given  the  bond,  where  such  bond  was 
required  by  the  court  upon  giving  the  license. 
In  all  of  those  states,  it  is  held  that  a  failure 
to  give  the  bond  invalidates  the  sale.  Bache- 
lor V.  Korb,  58  Neb.  122,  78  N.  [584]  W.  485, 
76  Am.  St.  Rep.  70;  Stewart  v.  Bailey,  28 
Mich.  251;  Weld  v.  Johnson  Mfg.  Co.  84 
Wis.  537,  54  N.  W.  335,  998;  McKeever  v. 
Ball,  71  Ind.  398.  See,  also,  Vanderburg  v. 
Williamson,  52  Miss.  233.  In  some  of  the 
decisions,  the  latter  section  is  referred  to, 
as  an  aid,  in  construing  and  holding  the  sec- 
tion requiring  the  special  bond,  to  be  man- 
datory and  not  merely  directory.  But  aside 
from  the  negative  section,  the  Supreme  Court 
of  Michigan  finds  ample  grounds  in  the  gen- 
eral intent  to  protect  the  helpless  ward,  for 
liolding  the  statute  which  requires  the  special 
bond  to  be  mandatory.    That  court  says: 

"But  the  whole  chapter  must  be  read  and 
construed  together  in  order  to  reach  a  safe 
conclusion,  and  when  we  come  to  examine 
it  throughout,  we  find  that  in  every  instance 
>vhere  a  sale  is  authorized,  a  sale  bond  is 
expressly  and  imperatively  required;  that  the 
probate  court  is  not  permitted  in  any  case 
to  exercise  discretion  as  to  whether  it  should 
be  given  or  might  be  dispensed  with,  and  it  is 
neither  provided  nor  apparently  contemplated 
that  any  order  or  decision  of  the  court  should 
be  entered  or  made  on  the  subject.  The  law 
appears  to  assume  that  the  mandate  that  in 
every  case  a  bond  shall  be  given  is  entirely 
sufiicient  for  the  purpose,  and  that,  being  an 
imperative  order  of  the  Legislature  to  the 
court  and  to  all  suitors,  it  may  be  considered 
as  tacitly  speaking  through  the  court,  and 
as  answering  to  a  requirement  of  the  court 


in  all  cases.  Tlie  provision  that  a  sale  bond 
shall  be  given  is  one  of  great  importance  to 
the  rights  of  wards  and  others  having  inter- 
ests in  their  estates,  and  if  it  were  to  be 
rendered  nugatory  or  even  seriously  weak- 
ened, the  main  ground  of  security  for  those 
who  most  need  security  would,  in  a  great 
variety  of  cases,  be  destroyed.  Estates  be- 
longing to  orphan  children  and  to  others  as 
helpless,  as  weak  and  defenseless  as  children 
would  be  liable  to  be  dissipated  and  squan- 
dered without  possibility  of  redress,  or  at 
least  adequate  redress,  for  the  want  of  that 
specific  security  expresly  and  imperatively 
required  by  the  law. 

*'It  is  admitted  that  the  omission  to  give 
the  bond  would  be  sufficient  to  overturn  the 
sale  in  a  direct  proceeding,  and  this,  it  is 
claimed,  is  a  sufficient  protection.  But  all 
who  are  conversant  with  such  matters  know 
that  the  very  circumstances  which  give  occa- 
sion for  the  guardianship  very  often,  if  not 
generally,  make  [586]  any  such  remedy  of 
little  practical  value  as  to  shield  to  wards, 
and  the  records  of  our  courts  testify  that 
as  a  means  of  self-protection  the  right  of 
the  ward  to  asail  or  resist  the  proceedings 
to  sell  property  while  such  proceedings  are 
in  progress,  and  the  right  of  review  on  ap- 
peal, are  rights  which  the  ward  is  generally 
unable  to  exert  in  any  beneficial  way.  Turn 
the  matter  as  we  may,  the  propriety  and  pol- 
icy of  requiring  such  security  is  as  obvious 
as  the  law  is  positive  that  it  shall  be  given. 
Now  may  it  be  omitted  and  its  omission  still 
not  operate  as  a  defect  in  ejectment  by  the 
heir?  If  the  necessity  for  giving  it  may,  in 
all  cases  brought  by  the  heir,  be  made  to 
depend  upon  its  being  shown  that  the  pro- 
bate court  superadded  to  the  positive  direc- 
tion of  the  statute  an  express  formal  order 
or  requirement  to  give  it,  the  imperative 
command  of  the  law  will  be  changed,  in  its 
application  to  such  cases,  into  a  mere  direc- 
tory regulation,  and  the  object  and  policy 
of  the  provision  be  essentially  perverted. 
Against  such  a  construction  or  a  construction 
leading  to  such  consequences,  it  is  the  duty 
of  the  court  to  struggle." 

We  have  quoted  thus  extensively  from  this 
decision  to  show  that  it  does  not  turn  upon 
the  negative  section  referred  to,  but  broadly 
and  fully  recognizes  and  declares  that  the 
statute  requiring  the  special  bond  is  in  itself 
mandatory,  and  as  demonstrating  that  to 
hold  otherwise  would  be,  in  effect,  to  wipe 
from  the  law  books,  the  oft-repeated  declara- 
tion that: 

**The  ward  is,  so  to  speak,  a  special  favor- 
ite of  the  courts,  and  the  courts  will  always 
see  that  his  rights  are  protected." 

The  case  at  bar  affords  convincing  proof 
of  the  necessity  for  such  protection.  The 
decisions  which  hold  such  statutes  to  be  di- 


888 


CITE  THIS  VOL.  ANN.  CAS.  1917 A. 


rectory,  or  deny  relief  to  the  ward  under  the 
technical  rule  supposed  to  forbid  collateral 
attack  upon  an  admittedly  improper  order 
of  the  county  court  have  written  into  the  law 
a  new  version  of  the  maxim  quoted,  and  one 
which  would  protect  purchasers  at  guardian^s 
sales  at  the  expense  of  the  innocent  and  help- 
less ward,  and  free  the  purchaser  from  the 
duty  of  examining  the  records  and  proceed- 
ings of  the  county  court. 

As  said  by  Justice  Graves,  in  Stewart  v. 
Bailey,  supra: 

"Against  such  a  construction,  or  a  con- 
struction leading  to  such  consequences,  it  is 
the  duty  of  the  court  to  struggle." 

It  is  conceded  in  this  case  that  the  special 
bond  was  never  [586]  filed,  and  as  this  de- 
fect is  fatal  to  defendant's  title,  the  judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  enter 
judgment  for  the  plaintiff  on  the  findings  of 
fact   already  made. 


NOTte. 

In  the  reported  case  a  statute  proriding 
that  "every  guardian  authorized  to  sell  real 
estate  must  before  the  sale  give  bond"  fete., 
is  construed  as  requiring  the  bond  to  be  given 
before  the  sale  as  a  condition  to  the  exercise 
by  the  guardian  of  his  power  under  an  order 
of  sale.  Enforcing  the  statute  so  construed, 
the  court  holds  that  where  the  bond  is  not 
given  the  sale  is  void  and  a  subsequent  order 
confirming  the  sale  is  likewise  void,  it  being 
immaterial  in  such  case  whether  the  prior 
order  of  sale  is  valid  or  invalid.  The  ques- 
tion of  the  failure  on  the  part  of  a  guardian 
to  give  a  sale  bond  as  affecting  a  sale  of  the 
ward's  land  is  fully  treated  in  the  note  to 
Hubachek  v.  Maxbass  Security  Bank,  Ann. 
Cas.  19i3D  187. 


CAPITAI*  SEOURITIES  CaiCPANT 

V. 

GIUffEB. 

Alabama  Supreme  CJourt — November  7,  1914. 
190  Ala,  340;  67  So.  258, 


Bvilding:  and  Iioan  Assooiatioiis  —  Re- 
•oission  of  Contract  —  Fraud. 

Where  one  dealing  with  an  agent  to  take 
applications  for  home  purchasing  investment 
contracts  signed  without  reading  an  applica- 
tion, reciting  that  the  applicant  relied  solely 
on  the  terms  of  the  contract  and  the  options 


set  forth  on  the  back  of  the  application  and 
made  a  part  thereof,  and  retained  the  con- 
tracts without  reading  them,  and  the  agent 
made  no  effort  to  prevent  a  reading  of  the 
application  and  of  the  contracts,  nor  made 
any  misrepresentations  as  to  the  contents  of 
the  application,  the  applicant  is  not  entitled 
to  lelief  on  the  ground  of  fraud  based  on 
statements  by  the  agent  as  to  the  contents  of 
the  contracts. 

[See  note  at  end  of  this  case.] 

ReBoissioii  —  Pleading  —  General  De- 
nial. 

Where  plaintiff,  alleging  that  she  was,  by 
fraudulent  representations  of  an  agent  of 
defendant,  induced  to  apply  for  its  home  pur- 
chasing investment  contracts  and  led  to  pay 
it  money,  and  that  on  the  discovery  of  the 
fraud  she  seasonably  elected  to  end  the  agree- 
ment and  demanded  a  recovery  of  the  money 
paid,  the  issues  can  be  presented  by  a  plea 
of  the  general  issue. 

Appeal  from  City  Court  of  Montgomery: 
Brown,  Judge. 

Assumpsit  by  Mrs.  H.  T.  Gilmer,  plaintiff, 
against  Capital  Securities  Company,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. Transferred  from  Court  of  Appeals. 
Reversed. 

[340]  The  action  was  on  the  common 
counts.  There  was  quite  a  number  of  pleas 
filed  which  are  not  deemed  necessary  to  be 
here  set  out,  as  is  indicated  by  the  opinion. 
The  controversy  was  over  certain  sums  paid 
to  defendant  by  plaintiff  under  a  home  pur- 
chasing investment  contract.  It  appears 
from  the  pleading  and  the  evidence  that 
plaintiff  made  and  signed  a  written  appli- 
cation for  said  contract,  and  that  said  writ- 
ten application  contained  the  following  pro- 
vision : 

[341]  "I  make  this  application  expressly 
and  solely  upon  the  terms  and  conditions  of 
said  contract,  and  the  option,  provision  and 
requirements  set  forth  on  the  back  of  and 
made  u  part  thereof,  and  not  upon  the  faith 
of  any  statement,  undertaking  or  guaranty 
on  the  part  of  said  solicitor  or  any  other 
person." 

Plaintiff  set  up  that  she  was  induced  to 
enter  into  the  contract  upon  a  statement  of 
such  facts,  and  under  such  circumstances  as 
to  constitute  a  fraud  at  law,  in  that  de- 
fendant's agent,  one  Phillips,  while  acting 
within  the  line  and  scope  of  his  authority, 
came  to  plaintiff  and  stated  that  he  was 
selling  a  certain  contract  for  defendant 
known  as  the  *Tiome  purchasing  investment 
contract."  The  said  Phillips  falsely  and 
fraudulently  represented,  and  with  the  intent 
to  deceive  stated,  to  plaintiff,  that  said  con- 
tract contained  a  provision  by  the  terms  of 
which  plaintiff  would  obtain  a  loan  of  $1,000 
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at  the  end  of  six  months,  provided  plaintiff 
paid  defendant  at  the  rate  of  $6  per  month 
for  a  period'  of  six  months,  and  that  not 
having  read   said   contract   or   having  same 
read  to  her,  but  relying  on  the  statement  of 
its  contents  as  aforesaid,  agreed  to  purchase 
fiix  of  the  aforesaid  contracts  and  signed  a 
paper  falsely  and  fraudulently  with   intent 
to  deceive  represented  to  her  to  be  an  ap- 
plication for  the  contracts  as  represented  to 
her,  relying  on  the  aforesaid  statement  as 
to  its  contents,  and  that  shortly  thereafter 
six  contracts  were  delivered  to  plaintiff  by 
defendant   which   plaintiff   retained    without 
reading,   relying  on   the   statement  of   their 
contents   as   aforesaid,   and   made   and    con- 
tinued to  make  her  payments  as  agreed,  and 
defendant  failed  to  make   said  loan  on   de- 
fendant's demand  for  same  at  the  expiration 
of  six  months,  and  that  plaintiff  was  told 
by  Phillips  while  acting  within  the  line  and 
scope  of  his  authority,   [342]   or  within  the 
apparent  scope  of  his  authority,  falsely  and 
fraudulently,    with    intent    to    deceive,    that 
under  said  contracts  plaintiff  would  get  her 
loan  if  plaintiff  would  only  make  two  addi- 
tional payments  of  $6  on  each  contract,  and 
relying  on  said  promise,  and  without  reading 
said  contracts,  plaintiff  made  the  additional 
payments,  etc. 

The  application  contains  the  following:  I 
have  to-day  paid  R.  A.  Phillips,  a  solicitor 
whose  authority  I  understand  extends  only 
to  the  sale  of  home  purchasing  investment 
contracts,  issued  by  the  company  under  their 
printed  terms  and  conditions.  ...  I  have 
examined  the  terms  of  your  company  and 
have  read,  and  am  familiar  with,  all  the 
terms  and  conditions  of  its  home  purchasing 
investment  contract,  and  also  with  all  the 
options,  provisions  and  requirements  set 
forth  on  the  back  thereof,  and  made  a  part 
of  said  contract,  and  I  agree  to  abide  there- 
by, .  .  .  and  I  make  this  application  ex- 
pressly and  solely  upon  the  terms  and  con- 
ditions of  said  contract,  and  the  options, 
provisions  and  requirements  set  forth  on  the 
back,  and  made  a  part  thereof,  and  not  upon 
the  face  of  any  statement,  promise,  under- 
taking or  guaranty  upon  the  part  of  said 
solicitor  or  any  other  person. 

Edirard  S,  Watts  for  appellant. 
Weilj  Stakely  d  Vardaman  and  Walter  8. 
Richardson  for  appellee. 

DE  Graffenried,  J. — This  is  an  action 
upon  the  common  counts  and,  in  some  of  its 
aspects,  is  similar  to  the  cases  of  Southern 
Loan,  etc.  Co.  v.  Gissendaner,  4  Ala.  App. 
523,  58  So.  737,  and  Capital  Securities  Co. 
V.  Holland,  6  Ala.  App.  197,  60  So.  495. 

[343]  The  pleadings  in  this  case  we  think 
meet   the  defects  which  were  pointed  out  by 


the  Court  of  Appeals  in  Capital  Securities 
Co.  V.  Holland,  supra. 

1.  In  this  case  there  is  one  material  ele- 
ment lacking  which  was  pointed  out  in  the 
Gissendaner  case,  supra.  In  the  Gissendaner 
case  the  agent  of  the  defendant  had  been,  in 
childhood,  a  playmate  and  schoolmate  of  Mrs. 
Gissendaner.  They  had  been  friends  all  of 
their  lives  and  called  each  other  by  Chris- 
tian name.  This  agent — there  is  some  evi- 
dence tending  to  show — ^took  advantage  ot 
the  intimate  personal  relations  which  thui% 
existed  between  him  and  Mrs.  Gissendaner 
so  as  to  lead  her  into  the  belief  that  he 
wanted  to  aid  her  in  buying  a  home,  and 
under  that  fraudulent  assumption,  induced 
her  to  sign  an  application,  telling  her  that 
it  was  unnecessary  for  her  to  read  the  appli- 
cation, ^'that  all  she  had  to  do  was  to  trust 
him,  and  that  if  she  would  do  so  he  would 
see  that  the  loan  was  made  to  her  by  October 
first."  The  agent  in  that  case,  there  was 
evidence  tending  to  show,  took  advantage  of 
a  relation  which  years  of  friendship  and  in- 
timate association  had  established  between 
him  and  Mrs.  Gissendaner,  to  lead  her,  on 
behalf  of  his  company,  without  reading  the 
application,  into  a  contract  with  his  com- 
pany, by  making  with  her,  on  behalf  of  his 
company,  for  a  fraudulent  purpose,  a  con- 
tract which,  when  it  was  made,  there  was 
no  intention  to  fulfill,  and  but  for  which 
fraudulent  agreement  Mrs.  Gissendaner  would 
not  have  made  the  contract. 

( 1 )  In  this  case  there  was  no  stich  relation 
existing  between  the  plaintiff  and  the  agent 
of  the  defendant  as  existed  between  Mrs. 
Gissendaner  and  the  agent  with  whom  she 
dealt,  and  there  was  no  legal  excuse  for  the 
plaintiff  in  this  case  to  have  been  lulled  into 
such  absolute  [344]  feeling  of  repose  and 
trust  as  some  of  the  evidence  in  the  Gissen- 
daner case  tended  to  show  existed  in  the 
plaintiff  in  that  case.  If  the  evidence  of  the 
plaintiff  is  to  be  believed,  she  might  not  have 
applied  for  these  contracts  but  for  the  fact 
that  she  regarded  the  agent  with  whom  she 
dealt  as  a  trustworthy  man,  and  it  may  be 
that  she  would  not  have  signed  the  applica- 
tion if  the  agent  had  not  stated  to  her  that 
if  she  signed  the  application  the  contracts 
which  would  come  to  her  from  his  company 
Avould  contain  certain  stipulations  as  to  a 
loan,  etc.  There  was,  however,  no  effort  on 
the  part  of  this  agent  to  prevent  the  plaintiff 
from  reading  the  application.  The  applica- 
tion, the  plaintiff  must  have  known,  was  to 
be  forwarded  by  the  agent  of  his  company, 
and  that  upon  its  faith  the  company  would, 
if  the  application  was  satisfactory,  issue  the 
contracts. 

Under  all  the  evidence  in  this  case,  it  was 
the  duty  of  the  plaintiff,  in  the  exercise  of 
business  precaution,  to  have  read  her  appU" 
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cation.  She  was  dealing  with  an  agent  who 
was  authorized  to  take  applications  for  con- 
tracts— not  to  sell  contracts — and  just  above 
the  plaintiff's  signature  to  the  application  in 
this  record  there  is  this  signiiicant  provi- 
sion : 

"I  make  this  application  expressly  and 
solely  upon  the  terms  and  conditions  of  said 
contract  and  the  option,  provisions  and  re- 
quirement set  forth  on  the  back  and  made 
a  part  hereof,  and  not  upon  the  faith  of  any 
statement,  promise,  undertaking  or  guaranty 
on  the  part  of  said  solicitor  or  any  other 
person." 

Under  the  evidence  in  this  case  there  is 
no  legally  sufficient  reason  shown  by  the 
plaintiff  for  her  failure  to  read  her  applica- 
tion, and  we  see  no  reason  why,  under  the 
evidence  in  this  case,  she  should  be  permitted, 
upon  the  ground  of  fraud,  to  defeat  the 
defendant's  recovery.  [346]  In  this  case,  as 
already  stated,  there  was  no  effort  on  the 
part  of  the  agent  to  prevent  the  plaintiff 
from  reading  the  application,  and  there  was 
no  misrepresentation  as  to  what  the  appli- 
cation contained.  The  best  that  can  be  said 
for  the  plaintiff  is  that  there  is  evidence 
tending  to  show  that  there  was  a  statement 
by  the  agent  as  to  what  the  contract,  if 
issued  by  the  company,  would  contain.  The 
application,  if  the  plaintiff  had  exercised  the 
ordinary  business  precaution  to  read  it  before 
signing  it,  would  have  shown  her  that  this 
statement  of  the  agent  in  no  way  bound  the 
company.  Prestwood  v.  Carlton,  162  Ala. 
327,  50  So.  254. 

Under  the  evidence  in  this  case,  defendant 
was  entitled  to  affirmative  instructions  in  it*} 
favor.  Dunham  Lumber  Co.  v.  Holt,  123 
Ala.  336,  26  So.  663.  Under  the  law,  as 
applied  to  the  evidence  in  this  case,  the 
plaintiff  is  charged'  with  knowledge  of  the 
contents  of  her  application,  and  the  applica- 
tion shows  that  the  defendant  was  not  bound 
by  any  statement  or  representation  of  its 
solicitor.   ' 

(2)  2.  There  was,  in  this  case,  much  plead- 
ing. The  proposition  of  the  plaintiff  is  that 
she  was,  by  fraudulent  representations  of  an 
agent  of  the  defendant,  who  induced  her  to 
apply  for  certain  contracts,  led  to  pay  the 
defendant  certain  sums  of  money,  and  that 
she,  upon  the  discovery  of  the  fraud,  sea- 
sonably elected  to  put  an  end  to  her  agree- 
ment and  that  she  is,  ex  sequo  et  bono,  en- 
titled to  recover  of  the  defendant  the  money 
so  paid.  The  entire  matter  of  controversy 
in  this  case,  therefore,  was  presented  by  the 
plea  of  the  general  issue. 

Reversed  and  remanded.  All  the  Justices 
concur. 

Rehearing  denied  December  17,  1914. 


NOTE. 

AToidanoe  of  Building  and  Irf>an  Goi 
traot  on  Ground  of  Fraud. 

Generally,  890. 
Failure  to  Investigate,  891. 
Statement  of  Opinion,  891. 
Waiver,  892. 


Generally. 

Contracts  made  with  a  building  and  loan 
association  stand  on  the  same  footing  as  all 
other  conventional   obligations,   and   if  such 
a  contract  is  induced  by  fraud  it  creates  no 
obligation    and    the    injured    party   has  the 
right  to  have  it  abrogated.     Southern  Loan, 
etc.  Co.  V.  Gissendaner,  4  Ala.  App.  623,  58 
So.  737 ;  Hartman  v.  International  Bldg.  etc. 
Loan  Assoc.  28  Ind.  App.  65,  62  N.  E.  64: 
Tucker    v.    Osbourn,    101    Md.    613,    61    Atl. 
321;  Sawyer  v.  Menominee  Loan,  etc.  Assoc. 
103  Mich.'^228,  61  X.  W.  521;  Standard  Home 
Co.  V.  Howell    (Miss.)    65  So.  250;   Park  v. 
Kribs,  24  Tex.  Civ.  App.  650,  60  S.  W.  905. 
In    Tucker   v.    Osbourn,    supra,    it   appeared 
that   a    woman,    unexperienced    in    business, 
was  the  holder  of  a  mortgage  secured  by  a 
certificate   of  stock,  which  she  was  induced 
by  the  general  manager  of  the  association  to 
surrender  for  an  inferior  unsecured  class  of 
stock.     Tlie  court,  ordering  rescission  of  the 
contract   whereby   the  stock   was  exchanged, 
said:     "In  the  present  case  Casler   (the  gen- 
eral manager)    was  not  only  skilled  in  th* 
affairs  of  building  associations  from  long  ex- 
perience but  he  had  been  connected  with  the 
management  of  the  present  one  from  its  i)r- 
ganization.      He    had    also    been    a    trusted 
friend  and  adviser  of  the  appellee's  husband 
during  his  lifetime  and  had  recommended  to 
him   the  purchase  of  the  very  stock  which 
she  was   induced  to  surrender.     She  wa.s  a 
widow    inexperienced    in    business    and    was 
without  any  separate  or  independent  adviser 
In  that  situation  he  was  under  the  highest 
obligation   to  deal   with   her   with   complete 
candor  and  to  make  full  disclosures  of  the 
facts    on    which    his    representations    wenj 
based,  and  his  transactions  with  her  will  not 
be  upheld  against  her  objection  unlens  they 
appear  to  be  fair   and  just."     In  Standard 
Home  Co.  v.  Howell,  supra,  a  building  and 
loan  association  contract  of  membership  pro- 
viding for  loans  to  all  purchasers  of  the  eon- 
tract,  where  it  appeared  from  the  scheme  o' 
business  outlined  that  it  was  impossible  for 
the  association  to  comply  with  such  a  con- 
tract, was  declared  to  be  fraudulent  and  or- 
dered rescinded. 

In    Xo.    5    Fidelity    Bldg.    etc.    Union    v. 
Driver,  31  Ind.  App.*  691,  89  N.  E.  177,  tli.? 
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right  to  rescind  a  contract  of  membership 
in  a  building  and  loan  association  induced 
by  false  representations  as  to  its  present 
financial  condition  and  dividend  paying  abil- 
ity was  recognized  by  the  court,  but  relief 
was  refused  on  the  ground  that  the  evidenfee 
waa  insufficient  to  show  the  falsity  of  the 
representations. 

The  foregoing  rule  has  been  applied  In  a 
Texas  case  even  after  the  association  had 
been  declared  insolvent  and  a  receiver  ap- 
pointed, where  it  appeared  that  a  stock- 
holder was  induced  to  subscribe  by  the  fraud- 
ulent representations  of  an  agent  of  the 
association,  and  that  the  rights  of  third 
persons  had  not  intervened  after  he  became 
a  stockholder.  Park  v.  Kribs,  24  Tex.  Civ. 
App.  650,  60  S.  VV.  905,  wherein  the  court 
stated  the  rule  as  follows:  "Where  there 
has  been  no  lack  of  diligence  on  the  part  of 
the  stockholder  in  discovering  the  fraud,  or 
unreasonable  delay  in  asserting  his  rights 
after  discovering  the  fraud,  or  active  par- 
ticipation in  the  management  of  the  corpo- 
ration, or  that  debts  have  not  been  con- 
tracted by  the  corporation  after  his  subscrip- 
tion, one  who  has  been  induced  to  become  a 
stockholder  in  a  corporation  by  reason  of 
its  fraud,  or  that  of  its  agent,  is  entitled 
to  have  the  subscription  rescinded  and  his 
stock  canceled,  and  the  amount  paid  re- 
turned to  him  upon  tendering  back  his 
stock." 

Failure,  to  Investigate, 

Where  the  person  contracting  with  a  build- 
ing and  loan  association  may  discover  the 
fraud  by  the  use  of  due  diligence  in  inves- 
tigating the  statements  alleged  to  be  false, 
and  is  afforded  ample  opportunity  to  do  so, 
but  fails  to  avail  himself  of  it,  he  cannot 
avoid  his  contract  on  the  ground  of  fraud. 
Gale  T.  Southern  Bldg.  etc.  Assoc.  117  Fed. 
732;  Capital  Security  Co.  v.  Owen  (Ala.) 
72  So.  8.  And  see  the  reported  case.  Henry 
V.  Continental  Bldg.  etc.  Assoc.  156  Cal.  667, 
105  Pac.  960;  Winget  v.  Quincy  Bldg.  etc. 
Assoc.  128  111.  67,  21  N.  E.  12.  In  Henry 
V.  Continental  Bldg.  etc.  Assoc,  supra,  which 
was  an  action  to  rescind  and  cancel  a  note 
and  mortgage,  executed  by  a  stockholder  in 
a  building  and  loan  association,  on  the 
ground  of  fraudulent  representations  of  the 
a^cnt  as  to  the  time  of  the  maturitv  of  the 
stock,  the  court  said:  "The  printed  circu- 
lars, issued  and  published  by  the  appellant, 
and  from  which  the  respondents  claim  to 
have  gathered  the  impression  that  the  stock 
would  mature  and  all  their  obligations  under 
their  contracts  cease  by  the  end  of  seven 
years,  explicitly  declared  that  local  agents 
were  without  authority  to  make  and  con- 
clude  terms  with   prospective  investors   and 


borrowers  upon  the  amoimt  to  be  loaned  or 
the  time  during  which  such  loan  should  run. 
Therefore,  if,  as  appellant  contends,  there  be 
a  finding  that  the  local  agent  of  the  defend- 
ant made  false  representations  to  the  plain- 
tiffs by  which  they  were  induced  to  sign  the 
note  and  mortgage,  the  same  may  be  disre- 
garded as  immaterial  and,  therefore,  alto- 
gether insufficient  of  itself  to  support  the 
judgment." 

But,  where  the  false  representations  are 
of  a  material  fact  and  the  person  entering 
into  the  contract  is  not  afforded  an  oppor- 
tunity to  investigate  the  truth  of  the  state- 
ments and  cannot  by  the  exercise  of  due  dili- 
gence discover  the  fraud,  he  is  not  bound  by 
the  contract  and  may  rescind  it.  Southern 
Loan,  etc.  Co.  v.  Gissendaner,  4  Ala.  App. 
623,  58  So.  737;  Hartman  v.  International 
Bldg.  etc.  Loan  Assoc.  28  Ind.  App.  65,  62 
N.  E.  64:  Sawyer  v.  Menominee  Loan,  etc. 
Assoc.  103  Mich.  228,  61  N.  W.  521;  Car- 
penter V.  Sherman,  2  Tenn.  Ch.  App.  326; 
Park  V.  Kribs,  24  Tex.  Civ.  App.  650,  60 
S.  W.  905. 

It  has  been  held  that  where  the  person 
signing  a  contract  of  membership  was  in- 
duced by  the  fraudulent  representations  of 
the  agent  not  to  read  the  application  in 
which  his  authority  was  limited,  she  could 
avoid  the  contract  notwithstanding  the  fact 
that  she  could  read  and  had  the  opportunity 
to  read  the  application.  Southern  Loan,  etc. 
Co.  V.  Gissendaner,  4  Ala.  App.  523,  58  So. 
737.  So,  where  there  was  nothing  in  the 
application  or  prospectus  to  put  the  stock- 
holder on*  notice,  it  was  held  that  the  false 
statements  of  the  agent  as  to  the  time  of 
maturity  of  the  stock  was  sufficient  to  jus- 
tify rescinding  the  contract.  Hartman  v. 
International  Bldg.  etc.  Loan  Assoc.  28  Ind. 
App.  65,  62  N.  E.  64.  Likewise  it  has  been 
held  that,  where  the  association  was  a  for- 
eign corporation,  a  stockholder  induced  to 
subscribe  to  its  stock  through  false  repre- 
sentations as  to  its  solvency  was  not  re- 
quired to  go  out  of  the  state  to  investigate 
its  condition  in  order  to  escape  the  imputa- 
tion of  a  lack  of  due  diligence  in  discovering 
the  fraud.  Park  v.  Kribs,  24  Tex.  Civ.  App. 
650,  60  S.  W.  905.  It  was  further  held  in 
that  case  that  even  if  the  stockholder  was 
guilty  of  a  lack  of  due  diligence  in  discov- 
ering the  fraud,  that  alone  would  not  bar 
his  right  to  rescind  provided  the  rights  of 
third  persons  were  not  prejudiced  because  of 
his  laches. 

Statement  of  Opinion, 

Representations  touching  the  business  of  a 
building  and  loan  association,  its  earning 
capacity,  the  time  within  which  its  stock 
will  mature,  etc.,  when  not  made  as  an  af- 
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firmative  statement  of  an  existing  fact,  are 
generally  held  to  be  mere  opinions  and  as 
such  do  not  constitute  fraud  on  which  an 
action  to  rescind  a  contract  with  the  asso- 
ciation induced  by  such  representations  can 
be  based.  Gale  v.  Southern  Bldg.  etc.  Assoc. 
117  Fed.  732;  Lake  v.  Security  Loan  Assoc. 
72  Ala.  207;  Johnson  v.  National  Bldg.  etc. 
Assoc.  125  Ala.  465,  28  So.  2,  82  Am.  St. 
Rep.  257;  Henry  v.  Continental  Bldg.  etc. 
Assoc.  156  Cal.  667,  105  Pac.  960;  Guaranty 
Sav.  etc.  Assoc,  v.  Simko,  35  Ind.  App.  412, 
74  N.  E.  273,  reversing  on  rehearing  71  N. 
E.  906;  Wayne  International  Bldg.  etc. 
Assoc.  V.  Gilmore,  37  Ind.  App.  146,  72  N. 
E.  190;  Neuman  v.  New  York  Mut.  Sav.  etc. 
Assoc.  164  N.  Y.  248,  58  N.  E.  100,  reversing 
17  App.  Div.  72,  44  N.  Y.  S.  596;  Eagle 
Sav.  etc.  Co.  v.  Beakey,  163  App.  Div.  860, 
147  N.  Y.  S.  127;  Carpenter  v.  Sherman,  2 
Tenn.  Ch.  App.  326;  Campbell  v.  Eastern 
Bldg.  etc.  Assoc.  98  Va.  729,  37  S.  E.  350. 
See  also  Hammerslough  v.  Kansas  City  Bldg. 
etc.  Assoc.  79  Mo.  80. 

The  legal  effect  of  a  statement  as  to  the 
time  of  the  maturity  of  the  stock  in  a 
building  and  loan  association  waa  clearly 
stated  in  Henry  v.  Continental  Bldg.  etc. 
Assoc  supra,  as  follows:  "The  statements 
and  tables  contained  in  the  prospectuses  in- 
dicating that  the  stock  would  mature  and 
the  debt  of  the  plaintiff  thereupon  be- 
come extinguished  at  the  end  of  seven  years 
must  be  construed  to  amount  to  nothing 
more  than  speculation  or  as  involving  a 
mere  expression  of  opinion  of  the  officers  of 
the  appellant  upon  the  proposition.  As  the 
maturity  of  the  stock  must,  obviously,  de- 
pend to  some  extent  upon  its  earnings,  I 
cannot  see  how  anything  more  than  an  ap- 
proximation as  to  time  could  be  made,  and 
this  proposition  must  be  plainly  apparent  to 
one  who  gives  the  plan  upon  which  building 
and  loan  associations  conduct  their  business 
operations  thoughtful  consideration.  The 
statement  in  the  circular  was  to  the  effect 
that,  assuming  that  the  investor  and  bor- 
rower faithfully  performed  the  terms  of  his 
contract,  the  stock  would  mature  and  all 
obligations  under  the  contract  cease  in  about 
seven  years.  The  tables  were  manifestly  in- 
tended as  illustrations  or  exemplifications  of 
the  methods  and  results  of  the  business  oper- 
ations of  appellant,  and  at  most  involved 
only  an  opinion  as  to  the  period  of  time 
during  which  it  was  necessary  that  the  rela- 
tions between  the  parties  should  exist  before 
the  extinguishment  of  the  obligations  of  the 
contract.  In  this  view,  it  is  plain  that  a 
finding  of  fraud  could  not  be  predicated  of 
evidence  showing  such  statements."  So  in 
Campbell  v.  Eastern  Bldg.  etc.  Assoc.  98  Va. 
729,  37  N.  E.  350,  it  was  said  of  a  state- 
ment by   an   agent  of   a  building  and  loan 


association  as  to  the  time  the  stock  would 
mature:  "As  to  the  representations  touch- 
ing the  business  of  the  company,  they  were 
merely  to  the  effect  that  judging  from  it» 
success  in  the  past  (it  had  only  been  in 
business  a  few  months),  the  business  would 
continue  to  grow  to  such  an  extent  that  the 
association  would  be  able  to  fulfil  its  prom- 
ise to  close  up  the  contract  within  seventy- 
eight  months.  There  was  no  representation 
of  a  definite  rate  of  earning  made  by  the 
company  upon  which  any  calculation  could 
be  made  to  test  the  accuracy  of  this  state- 
ment. It  was  the  opinion  of  the  agent,  based 
upon  business  contingencies  running  far  into 
the  future,  that  the  end  desired  by  all  would 
be  realized.  They  were  not  afiirmative  state- 
ments of  an  existing  fact  such  as  the  law 
requires  to  entitle  appellant  to  the  relief 
asked.'' 

Waiver. 

The  right  to  rescind  a  contract  with  a 
building  and  loan  association,  on  the  ground 
of  fraud  as  with  other  contracts,  must  be 
exercised  within  a  reasonable  time  after  the 
discovery  of  the  fraud.  Delay  after  the 
knowledge  of  the  fraud,  not  sufficiently  ex- 
cused, is  fatal  to  relief  in  equity  for  fraud 
in  the  procurement  of  the  contract.  Gale  v. 
Southern  Bldg.  etc.  Assoc.  117  Fed.  732; 
American  Bldg.  etc.  Assoc,  v.  Rainbolt,  48 
Neb.  434,  67  N.  W.  493;  Campbell  v.  Eastern 
Bldg.  etc.  Assoc.  98  Va.  729,  37  S.  E.  350. 

In  the  case  last  cited  the  rule  was  stated 
and  applied  as  follows:  "It  is  too  well  set- 
tled to  need  citation  of  authority,  that 
where  a  party  intends  to  repudiate  a  con- 
tract on  the  groimd  of  fraud,  he  should  do 
so  as  soon  as  he  discovers  the  fraud,  for, 
if  after  the  discovery  of  the  fraud,  he  treats 
the  contract  as  a  subsisting  contract,  he  will 
be  deemed  to  have  waived  his  right  of  repu- 
diation, and  must  then  bring  an  action  for 
damages  for  the  deceit.  And  whenever  a 
party  to  a  contract  has  a  right  to  elect 
whether  he  will  avoid  it  or  treat  it  as  a 
subsisting  contract,  his  election  may  be  mani- 
fested by  acts  as  well  as  by  words,  and, 
when  once  made,  is  final  and  cannot  be 
retracted.  Max  Meadows  Land,  etc.  Co.  v. 
Brady  [92  Va.  71].  It  appears  from 
the  record  that,  in  March,  1898,  appellant 
was  informed  by  an  agent  of  the  company 
that  the  stock  would  not  be  matured  in  the 
time  specified,  and  that  twenty-eight  more 
monthly  instalments  would  be  required;  and 
shortly  thereafter  received  from  the  com- 
pany its  annual  report  giving  him  the  same 
information;  whereupon,  he  wrote  to  the 
company  for  a  statement  of  what  he  owed 
under  his  contract,  and  received  in  reply  a 
statement    showing    his    indebtedness   bastni 
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upon  the  additional  montJily  payments  nec- 
essary to  mature  the  stock.  Notwithstanding 
all  this  clear  and  authoritative  information 
on  the  subject,  he  took  no  action,  but  con- 
tinued to  pay  his  monthly  instalments  until 
the  following  November,  thus  making  nine 
several  payments  after  full  knowledge  of  the 
facts  now  relied  on  as  ground  for  rescission. 
This  was  a  ratification  of  the  right  to  de- 
mand the  additional  instalments  that  disen- 
titles appellant  to  the  relief  now  sought;." 


ROMANA 
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COMPANY. 


Massachusetts  Supreme  Judicial  Court — ^May 

23,  1914. 
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Neslieenoe  —  Duty  to  Lioenaee. 

Where  plaintiff  goes  on  defendant's  land 
at  the  place  where  she  is  injured,  along  a 
path  which  defendant  has  permitted  the  pub- 
lic to  use,  she  is  not  an  invitee,  but  merely  a 
licensee,  as  to  whom  defendant  owes  no  duty, 
except  not  to  injure  her  by  wilful,  wanton, 
or  reckless  conduct. 

Saiae. 

That  defendant  suffers  its  premises  to  be 
in  such  condition  as  would  be  likely  to  at- 
tract people  to  use  a  path  thereon,  and  it 
did  attract  plaintiff,  who  in  traversing  the 
path  was  injured  by  electricity  escaping  from 
one  of  defendant's  poles,  does  not  constitute 
even  an  implied  invitation  to  plaintiff  to  use 
the  path. 

Eleotridty  —  Duty  mm  to  Wire*  —  In- 
jury to  Child. 

Defendant  permitted  children  and  others 
living  in  the  neighborhood  of  its  car  barns  to 
pursue  a  path  over  its  premises  leading  past 
a  pole  sustaining  its  electric  wires.  Its  serv- 
ant in  charge  of  the  premises  had  been  warned 
that  electricity  was  escaping  from  the  wires 
into  the  pole,  but  with  such  knowledge  took 
no  steps  either  to  prevent  such  escape  or  pre- 
vent people  from  using  tlie  path.  Plaintiff, 
a  child  of  ten,  while  using  the  path,  came  in 
contact  with  certain  hay  wire  charged  with 
electricity  from  the  pole,  and  was  injured 
by  an  electric  shock.  Held,  that  defendant's 
negligence  was  such  as  could  be  found  to  be 
wanton  and  reckless,  so  as  to  justify  'a  re- 
covery by  plaintiff  as  a  licensee. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Superior  Court,  Suffolk 
county:   Wait,  Judge. 


Action  for  damages.  Josephine  Romana, 
plaintiff,  and  Boston  Elevated  Railway  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant    alleges    exceptions.      Exceptions 

SUSTAINED. 

Action  by  Josephine  Romana,  by  her  next 
friend,  against  the  Boston  Elevated  Railway, 
to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  September  1,  1909. 
Plaintiff,  a  child  of  ten  at  the  time  of  the 
accident,  testified  that  on  the  date  in  ques- 
tion she  with  some  other  children  went  down 
a  path  on  defendant's  land,  two  feet  wide 
of  hard  dirt,  running  about  two  feet  from  a 
high  board  fence  which  inclosed  defendant's 
car  yard,  straight  down  to  the  tide  water. 
She  testified  that  she  had  seen  many  people, 
both  grown  people  and  children,  go  over  the 
path  before,  and  had  never  been  told  to  keep 
off.  She  had  been  going  there  to  play  fre- 
quently for  the  last  five  years,  and,  when 
she  got  to  the  corner  of  the  fence,  went  to 
the  left,  and  went  around  behind  the  fence, 
and  on  a  path  that  was  near  a  pole  sustain- 
ing defendant's  electric  wires;  that  she  came 
in  contact  with  some  hay  w^ire  lying  on  the 
ground  and  in  contact  with  the  pole  which 
was  charged  with  electricity,  which  escaped 
from  the  defendant's  wires  on  the  pole,  and 
was  severely  burned.  Defendant's  land  is 
situated  on  the  northerly  side  of  Eagle  street 
in  East  Boston,  and  runs  north  about  300 
feet  to  a  bulkhead  or  row  of  piles  situated 
in  the  water  of  the  harbor.  At  the  time  of 
the  accident  the  southerly  portion  of  the 
land  adjoining  Eagle  street  had  been  filled 
in,  while  the  northerly  portion  was  a  mud 
flat,  covered  by  the  tide  at  high  water.  De- 
fendant's car  barn  was  located  some  distance 
back  from  Eagle  street  on  the  westerly  side 
of  the  lot;  the  part  immediately  in  front  of 
the  car  bam  being  open  to  allow  the  passage 
of  cars.  From  a  point  on  Eagle  street  about 
where  the  easterly  line  of  the  car  bdrn,  if 
extended,  would  intersect  the  northerly  line 
of  Eagle  street,  a  high  board  fence  ran  along 
Eagle  street  to  the  southwest  corner  of  the 
property,  where  it  turned  and  ran  on  the 
easterly  property  line  182  feet  along  the  lane 
of  one  Rice,  thence  northwest  159  feet,  thence 
south  eighteen  feet,  where  it  joined  the  north- 
west corner  of  the  car  barn.  It  was  nine  feet 
from  the  corner  of  the  fence  to  the  pole.  Tlic 
Rice  lot  east  of  the  defendant's  land  was  not 
fenced  in  from  the  street  at  the  time  of  the 
accident,  but  was  vacant,  unimproved  land. 

Sheldon  E,  Wardn^ell  and  Wm.  O.  Thomp- 
son for  defendant. 

"Frederick  J.  Daggett,  Jesse  M.  Gove  and 
Philip  Mansfield  for  plaintiff. 

[81]  Sheldon,  J. — This  bill  of  exceptions 
is  of  a  kind  that  is  becoming  too  frequent, 
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— so  frequent  as  to  suggest  that  if  persisted 
in  it  may  call  for  drastic  action  to  be  taken 
by  the  court  of  its  own  motion.  It  is  such  a 
bill  as  ought  not  to  have  been  presented  or 
allowed.  It  calls  for  undue  effort  on  the 
part  of  the  court  to  pick  out  the  few  import- 
ant facts  from  the  undigested  mass  of  irrele- 
vant and  impertinent  facts  with  which  they 
are  covered  up.  See  Cornell- Andrews  Smelt- 
ing Co.  V.  Boston,  etc.  R.  Corp.  215  Mass. 
381,  387,  102  N.  E.  625,  and  cases  there 
cited;  Isenbeck  v.  Burroughs,  217  Mass.  537, 
105  N.  E.  695.  That  there  was  no  necessity 
for  so  voluminous  a  bill  is  manifest  from  a 
reference  to  the  briefs  of  counsel,  in  each  of 
which  the  material  facts  and  evidence  and 
the  questions  of  law  raised  thereon  are  set 
forth  with  ample  fulness  but  in  a  very  much 
smaller  compass  than  was  taken  for  the 
exceptions.  We  shall  not  attempt  in  deal- 
ing with  such  a  bill  to  do  more  than  state 
the  conclusions  which  we  have  reached. 

[82]  We  find  no  evidence  that  it  was  in 
consequence  of  an  invitation  or  inducement 
from  the  defendant,  express  or  implied,  that 
the  plaintiff  went  upon  the  defendant's  land 
to  the  place  where  she  was  injured.  There 
was  evidence  that  the  defendant  had  per- 
mitted the  use  of  this  path  by  children  and 
others  living  in  that  neighborhood  or  coming 
thither,  including  the  plaintiff,  but  nothing 
more  than  this.  She  had  while  she  was  on 
the  defendant's  premises  merely  the  rights 
of  a  licensee.  The  defendant,  so  far  as  ap- 
peared, had  not  laid  out  or  wrought  the 
path  for  use  as  a  way  by  any  one;  and  such 
cases  as  Sweeny  v.  Old  Colony,  etc.  R.  Co.  10 
Allen  (Mass.)  368,  87  Am.  Dec.  644,  and 
Holmes  v.  Drew,  151  Mass.  578,  25  N.  E. 
22;  have  no  application.  The  fact,  which 
the  jury  might  infer  from  the  evidence,  that 
the  defendant  suffered  its  premises  to  be  in  a 
condition  which  was  likely  to  attract  people 
and  did  attract  the  plaintiff,  does  not  con- 
stitute even  an  implied  invitation.  Wright 
V.  Boston,  etc.  R.  Co.  142  Mass.  296,  7  N.  E. 
866;  Daniels  v.  New  York,  etc.  R.  Co.  154 
Mass.  349,  28  N.  E.  283,  26  Am.  St.  Rep. 
253,  13  L.R.A.  248;  Gay  v.  Essex  Electric 
St.  R.  Co.  159  Mass.  238*^  241,  34  N.  E.  186, 
38  Am.  St.  Rep.  416,  21  L.R.A.  448;  Hol- 
brook  V.  Aldrich,  168  Mass.  15,  16,  46  N.  E. 
115,  60  Am.  St.  Rep.  364,  36  L.R.A.  493; 
Brayden  v.  New  York,  etc.  R.  Co.  172  Mass. 
225,  226,  51  N.  E.  1081;  Griswold  v.  Boston, 
etc.  R.  Co.  183  Mass.  434,  67  N.  E.  354 ;  West 
V.  Poor,  196  Mass.  183,  81  N.  E.  960;  Norris 
V.  Hugh  Nawn  Contracting  Co.  206  Mass.  58, 
19  Ann.  Cas.  424,  91  N.  E.  886,  31  L.R.A. 
(N.S.)  623.  The  defendant  owed  therefore 
no  other  duty  to  the  plaintiff  than  to  ab- 
stain from  any  wilful,  wanton  or  reckless 
conduct  that  was  likely  to  do  her  injury. 
That  is  the  plaintiff  had  no  right  of  action, 


imless  she  could  show  that  her  injury  was 
due  to  the  wilful,  wanton  or  reckless  mis- 
conduct or  negligence  of  the  defendant  or  of 
the  defendant's  servants  in  charge  of  the 
place,  or  to  actual  force  used  against  her 
by  them.  Stevens  v.  Nichols,  155  Mass.  472, 
475,  29  N.  E.  1150,  15  L.R.A.  459;  Byrne« 
V.  Boston,  etc.  R.  Co.  181  Mass.  322,  63  N.  E. 
897. 

But  in  our  opinion  there  was  evidence 
from  which  it  could  be  found  that  the  plain- 
tiff's injury  was  so  caused.  There  was  evi- 
dence which  warranted  a  finding  that  Sulli- 
van was  a  servant  of  the  defendant  whom  it 
had  put  in  charge  of  these  premises,  and 
that  before  the  happening  of  the  accident 
Sullivan  had  been  warned  that  electricity 
was  escaping  from  the  defendant's  wires  into 
the  pole.  This  was  a  source  of  concealed 
danger  to  children  and  others  who,  as  the 
jury  could  find,  were  in  the'ha'bit  of  going 
by  the  path  past  the  pole  with  the  knowledge 
and  by  the  license  of  the  [83]  defendant.  The 
situation  vi^as  such,  and  was  known  by  the 
defendant  to  be  such,  as  the  jury  could  find, 
as  to  bring  those  children  in  passing  by  the 
pole  into  close  proximity  to  it  and  very  likely 
into  actual  contact  with  it.  The  defendant 
through  Sullivan  had  notice  that  they  were 
exposed  to  imminent  danger  from  the  escape 
of  electricity.  It  is  a  matter  of  common 
knowledge  that  electricity  is  a  highly  danger- 
ous force  or  substance,  and  the  resulting 
danger  to  life  or  limb  could  be  taken  to  have 
been  known  to  the  defendant.  It  is  as  if 
the  defendant  for  its  own  purposes  lawfully 
had  kept  there  a  store  of  gunpowder  or  of 
dynamite,  safe  while  kept  as  it  should  be, 
and  then,  with  knowledge  that  circumstances 
had  arisen  which  caused  serious  danger  of 
an  explosion,  had  permitted  or  licensed  peo- 
ple to  pass  in  that  immediate  vicinity  with- 
out giving  them  any  warning  against  the 
danger  to  which  it  thus  consented  that  they 
ignorantly  should  expose  themselves.  The 
force  which  the  defendant  knew  was  liberat- 
ing itself  in  and  around  the  pole  was  one 
which  the  defendant  hiid  brought  thither  for 
its  own  use.  It  was  harmless  while  confined 
to  the  system  of  wires  which  the  defendant 
had  provided  for  it.  It  was  no  less  danger- 
ous than  a  wild  and  ferocious  animal  would 
have  been,  if  allowed  to  escape  from  those 
wires  into  the  pole.  Jhe  defendant  had  notice 
that  the  electricity  was  escaping,  and  yet 
neither  withdrew  the  license  which  it  had 
given  for  the  use  of  the  path,  nor  made  any 
effort  to  guard  against  the  danger  which  it 
was  creating.  Under  such  circumstances  tlie 
jury  could  say  that  its  negligence  was  wanton 
or  reckless.  Its  conduct  in  doing  nothing  to 
withdraw  the  license  which  it  had  given,  or 
to  check  the  escape  of  electricity  which  con- 
stantly was  creating  a  new  danger  and  one 
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more  than  ordinarily  serious,  or  to  give  any 
warning  to  those  who  were  using  the  path 
by  its  license,  could  be  found  to  be  intention- 
al conduct  through  its  authorized  representa- 
tive, such  as  had  a  natural  tendency  to  injure 
others,  which  was  known  or  ought  to  have 
been  known  to  the  defendant,  accompanied 
by  a  wanton  and  reckless  disregard  of  its 
probable  consequences.  Banks  v.  Braman, 
188  Mass.  367,  74  N.  E.  594,  and  192  Mass. 
162,  note;  Yancey  v.  Boston  El.  'R.  Co.  205 
Mass.  162,  171,  91  N.  E.  202,  137  Am.  St. 
Rep.  431,  26  L.R.A.(N.S.)  1217;  Davis  v. 
Boston,  etc.  St.  R.  Co.  214  Mass.  98,  101, 
100  X.  E.  1032.  We  of  course  do  not  mean 
to  say  that  the  facts  were  as  we  have  above 
stated,  or  even  that  such  findings  would  have 
been  in  [84]  accordance  with  the  weight  of 
the  evidence.  It  is  enough  for  us  that  there 
was  some  evidence  to  sustain  them.  It  fol- 
lows that  the  case  was  for  the  jury. 

The  charge  to  the  jury  was  a  very  able  and 
careful  one.  But  it  allowed  them  to  find 
that  the  plaintiff  was  upon  the  defendant's 
premises  by  its  implied  invitation.  We  can- 
not say  that  the  verdict  rendered  for  the 
plaintiff  did  not  rest  upon  such  a  finding; 
and  therefore  there  must  be  a  new  trial. 

The  defendant  has  no  right  of  exception  to 
the  refusal  of  the  judge  to  give  its  ninth 
request.  If  given,  it  would  have  been  neces- 
sary for  the  judge  to  explain  to  the  jury 
the  rule  of  responsibility  for  manslaughter 
caused  by  criminal  negligence;  and  that 
might  have  tended  to  confuse  rather  than  to 
help  them.  The  Instructions  given  them  as 
to  what  would  constitute  wanton  or  reckless 
negligence  were  full  and  accurate. 

It  is  not  necessary  to  discuss  the  other  mat- 
ters which  have  been  argued.  It  does  not 
peem  likely  that  the  questions  will  arise 
again  in  the  same  way.  It  is  enough  to  say 
that  we  find  no  material  error  other  than 
what  has  been  stated. 
Exceptions  sustained. 


NOTE. 

Duty  and  Liability  of  One  Maintaining 
Eleotric  Wires  in  Reference  to  Chil- 
dren. 

Introductory,  895. 
Uninsulated  Wire: 

Recovery  Allowed,  895. 

Recovery    Not    Allowed,    896, 
Broken  Wire,  897. 


Introductory, 

The  present  note  reviews  the  recent  cases 
passing  on  the  duty  and  liability  of  one  main- 
taining electric  wires  in  reference  to  children. 


The  earlier  cases  are  collected  in  the  notes 
to  Wetherby  v.  Twin  State  Gas  Co.  21  Ann. 
Cas.  1092,  and  Hebert  v.  Lake  Charles  Ice, 
etc.  Co.  100  Am.  St.  Rep.  605,  615. 

Uninsulated  Wire, 

Reooyeby  Allowed. 

An  electric  lighting  company  maintaining 
an  electric  light  pole  on  a  highway  has  been 
held  to  be  a  licensee  and  in  the  same  legal 
category  with  a  person  on  the  highway,  and 
as  such,  it  has  been  held  to  the  exercise  of 
ordinary  care  with  reference  to  other  li- 
censees. Thompson  v.  Tilton  Electric  Light, 
etc.  Co.  77  X.  H.  92,  88  Atl.  216.  In  that 
case  it  appeared  that  a  boy  of  fourteen  while 
playing  on  the  highway  came  in  contact  with 
a  wire  or  chain  that  was  suspended  from  an 
electric  light  pole  and  was  immediately 
killed.  The  wire  or  chain  was  used  in  rais- 
ing and  lowering  the  lamp  but  was  unin- 
sulated, and  the  company  knew  that  children 
were  in  the  habit  of  playing  near  the  pole. 
The  court  said:  "In  the  view  most  favorable 
to  the  defendant,  the  relation  existing  be- 
tween it  and  the  deceased  was  that  which 
arises  between  two  licensees  upon  land  of  a 
third  party.  Each  must  use  ordinary  care 
not  to  injure  the  other  or  his  property.  In 
this  case  it  is  admitted  that  the  defendant 
knew  that  children  were  in  the  habit  of  play- 
ing near  its  dangerous  pole  which  it  main- 
tained in  the  highway  and  that  they  w^ere 
liable  to  be  seriously  injured  by  the  faulty 
construction  of  its  appliances  attached  to  the 
pole.  It  was  therefore  guilty  of  a  breach  of 
its  duty  to  the  deceased,  which  was  the  prox- 
imate cause  of  his  death,  as  found  by  the 
jury.  Duggan  v.  Boston,  etc.  R.  Co.  74  N. 
H.  250;  Lydston  v.  Rockingham  County 
Light,  etc.  Co.  75  N.  H.  23." 

Tlie  rule  that  an  individual  or  corporation 
maintaining  electric  wires  must  exercise  the 
highest  degree  of  care  was  applied  in  Shaw- 
nee Light,  etc.  Co.  v.  Sears,  21  Okla.  13,  95 
Fac.  449.  It  therein  appeared  that  a  child 
of  eleven  while  walking  along  a  footpath 
accidently  slipped  and  struck  against  a  guy 
wire  and  iron  rod  attachment  supporting  one 
of  the  defendant  company's  poles  near  the 
footpath,  and  was  severely  burned  by  reason 
of  the  charged  guy  wire.  It  was  held  that 
the  company  had  failed  to  exercise  the  prop- 
er degree  of  care  and  was  therefore  liable. 
In  speaking  of  the  degree  of  care  required 
by  electric  light  companies  with  reference  to 
the  maintenance  of  their  appliances,  and  in 
comparing  with  its  view  that  expressed  by 
the  supreme  court  of  Kentucky  the  court 
said:  "The  supreme  court  of  Kentucky  goc?* 
even  further  than  oither  of  these  in  the  case 
of   McLaughlin   v.   LouisAille   Electric   Light 
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Co.  100  Ky.  173,  37  S.  W.  851,  34  L.R.A.  812, 
and  says:  'At  places  where  people  have  the 
right  to  go  for  \\'ork,  business,  or  pleasure, 
electric  light  companies  are  required  to  afford 
them  perfect  protection  from  its  wires,  by 
having  them  perfectly  insulated/  While  we 
do  not  agree  in  its  entirety  with  the  Ken- 
tucky case,  we  do  hold  an  electric  light  com- 
pany, using  the  public  streets  of  a  munici- 
pality for  its  poles,  wires,  and  appliances  in 
conducting  its  business,  is  required  to  exer- 
cise the  highest  degree  of  care,  and  to  main- 
tain in  the  best  possible  condition  the  best 
appliances  known  to  the  science,  to  render 
its  business  safe,  and  to  use  that  degree  of 
care,  caution,  and  circumspection  in  keeping 
with  the  dangerous  character  of  its  business; 
but  it  is  not  an  insurer  against  unforeseen 
and  unavoidable  accidents." 

In  Commonwealth  Electric  Co.  v.  Melville, 
110  111.  App.  242,  210  111.  70,  70  N.  E.  1052, 
wherein    it    appeared    that    a    boy    fourteen 
years   of   age   was  injured   by   coming  acci- 
dentally  in   contact   with   an   electric   cable, 
which  the  defendant  electric  company  had  by 
permission  of  the  city  placed  under  a  wood- 
en   sidewalk,    elevated   for   the   purpose,   the 
company  was  held  to  be  liable.    It  appeared 
that  children  had  been  in  the  habit  of  play- 
ing on  an  adjoining  lot  and  at  times  were 
accustomed  to  go  under  this  sidewalk  with- 
out objection  from  the  lot  owner  or  the  city. 
The  evidence  showed  that  on  the  day  of  the 
accident  the  wire  became  out  of  order  and 
the   electricity  escaping   from  it  set  fire   to 
part   of   the   sidewalk    and   the   plaintiff   in 
climbing  under  to  ascertain  the  cause  of  the 
fire  accidentaly  came  in  contact  with  the  de- 
fective  cable,   which   he  did   not  know   was 
there.     The  court  said:     **The  evidence  tends 
to  prove  that  the  electric  cable  passing  along 
under    this   sidewalk   had  been   in  use  from 
eight  to  fourteen  years;  that  in  some  places 
the  insulation  was  defective;  that  the  cable 
had  been  out  of  repair  on  several  occasions 
near  the  place  where  this  accident  occurred; 
that  the  wire  had  on  frequent  occasions  prior 
to  this  accident  been  'grounded'  in  the  vicin- 
ity where  this  trouble  occurred;  that  the  ef- 
fect of  that  condition  is  to  send  a  current 
of  electricity  along  and  on  the  lead  covering 
of   the   cable;    that   when   a   'ground'   would 
occur,  the  lead  on  the  outside  of  the  cable 
would  be  electrified  from  the  'ground*,  in  each 
direction,  to  a  place  where  there  would  be 
another    'ground*,   or   a   point    in   the   cable 
where     the     current    would     be    broken     or 
stopped  by  a  different  covering  used  at  the 
joints.     This  was  a  high  tension  wire,  carry- 
ing 2000   volts  of  electricity,   and   the  lead 
covering,  when  so  electrified,  would  severely 
shock  and  bum  any  human  being  coming  in 
contact    therewith.      Electricity    is   a   subtle 
and    powerful    agent.      Ordinary    care    exer- 


cised by  those  who  make  a  business  of  using 
it  for  profit,  to  prevent  injury  to  others  there- 
from, requires  much  greater  precaution  in 
its  use  than  where  the  element  used  is  of  a 
less  dangerous  character.  As  there  is  great 
danger  and  hazard  in  the  use  of  electricity, 
there  must  be  a  corresponding  exercise  of 
skill  and  attention  for  the  purpose  of  avoid- 
ing injury  to  another,  to  constitute  what  the 
law  terms  'ordinary  care.'  '* 

In  Meyer  v.  Menominee,  etc.  Light,  etc.  Co. 
151  Wis.  279,  138  N.  W.  1008,  it  was  held 
that  an  electric  light  company  which  strung 
its  wires  less  than  two  feet  from  the  top  of 
a  lumber  pile,  on  which  boys  had  been  accus- 
tomed to  play,  to  the  knowledge  of  the  com- 
pany for  many  years  before  the  accid(4nt,  was 
liable  for  the  death  of  the  plaintiff*8  son,  a 
boy  of  fourteen,  who  met  his  death  by  taking 
hold  of  these  wires  while  on  top  of  the  lum- 
ber pile.  The  wires  were  defective  and  im- 
properly insulated.  The  court  said  that 
whether  the  deceased  was  a  bare  licensee  or 
invitee,  if  the  defendant  company  knew  or 
ought  to  have  known  of  the  custom  of  chil- 
dren to  play  on  the  lumber  pile  it  was  charge- 
able with  the  duty  to  use  due  care  in  the 
maintenance  of  the  wires,  and  was  bound  to 
anticipate  that  children  might  be  injured  in 
consequence  of  their  defective  condition. 

In  Caruso  v.  Troy  Gas.  Co.  163  App.  Diy. 
431,  138  N.  Y.  S.  279,  it  appeared  that  a 
boy  about  eighteen  years  of  age  for  the  pur- 
pose of  viewing  a  parade  attempted  to  climb 
on  the  roof  of  a  little  building  in  which  an 
electric  company  had  stored  converters,  and 
grabbed  hold  of  the  wires  leading  to  them 
which  were  improperly  protected,  and  was 
killed.  It  was  held  that  the  company  was 
liable,  the  court  saying:  "The  accident  was 
unnecessary  and  was  due  to  the  careless  and 
dangerous  manner  in  which  the  defendant 
was  conducting  its  current  of  electricity  t« 
or  from  its  building." 

In  the  reported  case  it  appears  that  by 
reason  of  a  defect  of  insulation  electricity 
was  permitted  to  escape  from  a  metal  pole 
situated  near  a  path  where  children  were  in 
the  habit  of  resorting.  A  finding  that  the 
negligence  in  permitting  the  escape  of  a 
dangerous  agency  was  "wanton  and  reckless*' 
is  sustained. 

Recovebt  Not  Allowed. 

In  Myer  v.  Union  Light,  etc.  Co.  151  Ky. 
332,  151  S.  W.  941,  43  L.R.A.(N.S.)  136,  it 
was  held  that  an  electric  company  which 
placed  improperly  insulated  wires  inside  of 
a  walled  churchyard,  was  not  liable  for  in* 
juries  received  by  a  boy  who,  in  entering  the 
same  for  the  purpose  of  getting  a  ball  which 
had  gone  there,  came  in  contact  with  the 
wire    and    was    injured.      It    appeared   that 
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stones  were  placed  against  the  outside  of  the 
wall  to  give  access  to  the  churchyard,  but 
this  fact  was  not  shown  to  have  come  to 
the  knowledge  of  the  electric  company.  It 
also  appeared  that  children  had  been  in  the 
habit  of  playing  near  the  churchyard  for 
a  period  of  two  years,  and  that  the  wire  was 
in  the  same  condition  during  that  period. 
The  court  said:  ''Appellant's  counsel  con- 
tend that  the  case  should  have  been  submitted 
to  the  jury,  as  the  boy's  testimony  showed 
that  appellant  had  so  placed  and  left  its 
wires  and  transformer  as  to  render  them 
dangerous;  that  the  court  had  a  right  to 
assume  that  appellee  knew  of,  or  at  least 
had  a  right  to  anticipate,  the  use  of  the  yard 
by  the  boys,  as  the  proof  showed  that  it  had 
been  so  used  without  objection  from  anyone, 
for  the  past  two  years.  He  further  contends 
that  the  placing  and  leaving  of  the  wires  and 
transformer  for  more  than  two  years,  as  here- 
tofore described,  was  of  itself  actionable  neg- 
ligence on  the  part  of  appellee,  and  that  if 
appellee  had  given  them  the  attention  re- 
quired by  ordinary  care,  it  would  or  must 
have  known  of  the  passway  into  the  yard 
and  that  the  children  were  using  the  yard 
for  play.  For  these  reasons,  he  claims  he  w^as 
entitled  to  an  instruction  authorizing  the 
jury  to  find  for  him,  if  appellee  knew  of 
or  had  reasons  to  anticipate  that  the  boys 
were  in  the  habit  of  using  the  churchyard. 
This  is  the  real  question  in  the  case,  and 
it  is  one  not  easy  of  solution.  As  stated, 
there  is  not  the  slightest  testimony  showing 
that  appellee  had  any  knowledge  or  informa- 
tion that  the  bovs  were  in  the  habit  of  enter- 
ing  the  churchyard  from  the  adjacent  lot 
when  playing  there;  nor  had  it  any  reasons 
to  anticipate  their  going  into  the  yard,  except 
that  boys  of  their  age  might  be  expected  to 
go  into  any  enclosure  they  could  enter."  In 
Brown  v.  Panola  Light,  etc.  Co.  137  Ga.  352, 
73  S.  £.  580,  it  was  held  that  a  power  com- 
pany which  maintained  with  the  permission 
of  the  owner  of  the  property,  as  part  of  its 
transmission  system,  certain  uninsulated  and 
heavily  charged  wires  running  through  the 
top  of  a  sweet  gum  tree,  which  sometimes 
was  visited  by  children  for  the  purpose  of 
procuring  the  gum  from  the  tree,  was  not 
liable  for  the  death  of  a  boy  thirteen  years 
old  who  in  spite  of  the  warning  of  his  par- 
ents climbed  the  tree  in  search  of  gum  and 
came  in  contact  with  the  live  wires  which 
caused  his  death.  The  power  company  did 
not  know  of  the  custom  of  children  to  visit 
the  tree.  The  court  apparently  based  its 
decision  on  the  extreme  carelessness  of  the 
boy  in  climbing  a  tree,  an  act  against  which 
he  had  been  warned,  as  dangerous. 

In  Trout  v.  Philadelphia  Electric  Co.  236 
Pa.    St.   506,   84   Atl.   967,   42   L.R.A.(N.S.) 
713,   it   was  held  that  an  electric  company 
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was  not  liable  for  the  death  of  a  boy  thirteen 
years  of  age  who,  by  the  use  of  a  string  and 
for  the  purpose  of  extricating  a  kite,  drew 
to  him  one  of  the  electric  wires  which  were 
suspended  at  a  distance  of  four  feet  six 
inches  from  the  ^dge  of  the  roof,  and  grabbed 
the  same  with  his  hands  at  a  place  where 
the  insulation  had  worn  off,  resulting  in  im- 
mediate death.  The  court  maintained  that 
the  location  of  the  wires  was  at  a  reasonably 
safe  distance  from  the  house  top  and  that 
the  act  of  the  child  in  getting  hold  of  the 
wire,  situated  not  only  beyond  his  reach  but 
beyond  the  reach  of  a  full  grown  man,  was 
beyond  reasonable  anticipation. 

In  Vannatta  v.  Lancaster  Light,  etc.  Co. 
(Wis.)  159  N.  W.  940,  it  was  held  that  a 
power  company  was  not  responsible  for  the 
death  of  a  boy  eighteen  years  of  age  who  met 
his  death  by  climbing  a  high  truss  on  a 
bridge,  and  in  some  way  coming  in  contact 
with  an  electric  wire  that  was  six  feet  two 
inches  above  the  truss,  such  an  act  being 
beyond  the  reasonable  anticipation  of  the 
company  in  charge  of  the  construction  and 
maintenance  of  the  electric  wiring. 

Brohen  Wire. 

In  Richey  v.  Jerseyville  Illuminating  Co. 
176  111.  App.  495,  it  appeared  that  an  elec- 
tric lighting  company '  in  furnishing  light  to 
one  of  its  patrons  maintained  wires  from  its 
plant  to  the  house  of  its  patron  and  also  from 
the  house  to  the  barn.  A  wind  storm  oc- 
curred about  4  A.M.  on  the  morning  of  the 
accident  which  caused  the  wire  leading  from 
the  patron's  house  to  the  bam  to  break  and 
fall  to  the  ground.  The  appellant's  son,  a 
child  of  four  years,  while  playing  on  the 
premises  came  in  contact  with  ^e  live  wire 
and  was  killed.  Holding  that  the  company 
was  not  liable,  the  court  said:  "In  our  view, 
this  case  turns  upon  whether  or  not  the  ap- 
pellant knew  of  the  broken  wire,  or  by  the 
exercise  of  reas<mable  diligence  might  have 
known  of  the  defect.  As  we  have  said  above, 
this  record  shows  the  appellant  had  no  per- 
sonal knowledge  or  notice  of  the  defect,  and 
the  time  intervening  between  the  breaking 
of  the  wire  and  the  accident  could  not  have 
exceeded  eleven  hours,  and  most  likely,  did 
not  exceed  two  or  three  hours.  We  are  in- 
clined to  the  opinion  that  the  exercise  of  the 
highest  degree  of  care  would  not  require 
appellants  to  search  the  remotest  points  of 
their  line  and  wires  every  day  to  discover 
their  condition." 

In  Lynchburg  Tel.  Co.  v.  Baker,  103  Va. 
594,  50  S.  £.  148,  it  appeared  that  a  boy 
eight  years  of  age  while  sitting  on  a  box 
on  a  citv  sidewalk  reached  out  with  his 
hand  and  grabbed  what  he  supposed  to  be 
a   string   dangling  through   the   limbs  of   a 
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tree  in  an  adjacent  yard,  which  was  in  fact 
an  electric  wire  belonging  to  the  defendant 
telephone  company,  which  had  broken  and 
fallen  and  had  become  heavily  charged 
through  contact  with  the  wire  of  another 
company.  It  further  appeared  that  the  wire 
had  been  broken  for  three  days  before  the 
accident  and  that  the  telephone  company  had 
been  informed  of  its  condition.  It  was  held 
that  the  telephone  company  was  liable.  In 
answer  to  the  contention  that  the  injured 
child  was  a  trespasser  at  the  time  of  his 
injury  the  court  said:  "In  the  petition  for 
an  appeal,  it  is  suggested,  and  it  was  urged 
in  argument  before  the  court,  that  by  the 
testimony  of  the  defendant  in  error  he  was 
'in  unlawful  proximity  to  the  wire  in  ques- 
tion.' This  contention  seems  to  be  based  upon 
the  idea  that  while  the  defendant  in  error 
was  lawfully  in  the  street,  his  hand  was  un- 
lawfully thrust  through,  or  over  the  railing — 
in  other  words,  that  the  defendant  was  in- 
jured while  in  the  commission  of  a  trespass. 
In  legal  contemplation  it  may  be  that  any 
unauthorized  entry  upon  the  premises  of  an- 
other whose  title  extends  to  the  center  of 
the  earth,  downward,  and  without  limit  up- 
ward, by  putting  one's  hand  through  or  over 
a  boundary  fence,  is  a  trespass.  It  would, 
however,  certainly  seem  that  the  trespass 
had  reached  its  vanishing  point  when  such  a 
trespass  was  committed  by  a  child  eight  years 
of  age.  The  owner  of  the  premises  would 
find  it  difficult  to  maintain  such  a  defense 
if  he  had  knowingly  permitted  so  grievous 
a  danger  to  exist  within  reach  of  a  public 
street,  and  thereby  caused  an  injury  to  one 
incapable   of   contributory   negligence." 

The  rule  that  one  maintaining  electric 
wires  does  not  owe  to  a  trespasser  any  other 
duty  than  to  refrain  from  wilful  or  inten- 
tional injury,  has  been  applied  to  the  case 
of  a  boy  three  years  of  age.  In  Lunsford  v. 
Colonial  Coal,  etc.  Co.  115  Va.  346,  79  S.  E. 
348,  it  appeared  that  a  boy  three  years  of 
age  went  on  the  motor  road  owned  by  the 
defendant,  and  taking  hold  of  an  electric 
wire  which  had  been  strung  along  the  motor 
poles  on  the  road,  and  which  had  broken 
and  fallen,  brought  it  in  contact  with  the 
rail  on  the  motor  road  and  was  killed.  The 
wire  which  broke  was  in  a  weak  condition, 
of  which  the  company  had  notice,  and  it  had 
frequently  broken  before  this  time.  It  was 
held  that  the  act  of  the  child  in  taking  the 
wire  and  applying  it  to  the  track  was  so 
entirely  unexpected  that  the  company  could 
not  have  foreseen  it.  The  court  said:  "It 
thus  appears  that  there  was  no  danger  in 
merely  taking  hold  of  the  wire;  no  harm 
resulted  to  either  child  from  that  cause  per 
se,  but  the  injury  came  when  the  flash  caused 
by  bringing  tiie  end  of  the  live  wire  in  con- 
tact  with   the   rail    set    fire  to   the  child's 


clothes;  that  was  the  proximate  cause  of  the 
accident,  a  result  which  could  hardly  have 
been  foreseen.  Moreover,  it  is  not  pretended 
that  the  children  had  any  business  at  the 
point  of  the  accident.  They  were  there  in 
disobedience  to  the  positive  orders  from  their 
parents,  and  without  the  knowledge  or  con- 
sent of  the  company.  They  were  in  no  sense 
invitees,  and  were  trespassers,  or  at  most 
bare  licensees,  upon  the  track.  In  neither 
relation  did  the  company  owe  to  plaintiff's 
intestate  the  duty  of  having  the  place  of  ac- 
cident in  safe  condition.  The  duty  of  pre- 
vision is  not  due  by  the  proprietor  of  premises 
to  either  one  of  those  classes." 


I*OVE 

V. 

UNDSTEDT. 

Oregon  Supreme  Court — ^April  20,  1916. 
76  Oregon  66;  147  Pac,  93S. 


Wills  —  Constmetion  —  Estate  Created 
—  lAfe  Estate. 

Where  a  testator,  after  devising  property 
in  fee,  added  a  codicil,  declaring  that  the 
devise  should  be  for  the  sole  and  separate  use 
of  the  devisee,  and  that  in  case  of  his  death 
without  lawful  issue,  to  others,  the  devisee 
took  a  life  estate  with  remainder  over. 

Remainders  —  Vested  or  Contincont. 

Where  a  testator  devised  property  to  one 
for  life,  remainder  to  his  issue,  and  in  case  of 
his  death  without  issue  remainders  over,  the 
issue  of  the  devisee  have  a  contingent  re- 
mainder, because  the  fee  could  only  vest  in 
them  if  they  survived  him. 

OonTeyance  of  Contiiieeiit  Reniainder. 

One  having  a  contingent  remainder  may 
convey  it. 

Nature  of  Estate  —  Remainder  or  Ezee- 
ntory  Devise. 

A  future  estate  will  be  construed  as  a  con- 
tingent remainder  rather  than  as  executory 
devise. 

Remainder  to  Unborn  Person  —  De- 
stmetion  —  Termination  of  Particu- 
lar Estate. 

Where  a  testator  devised  land  to  his  son 
for  life,  remainder  to  the  son's  issue,  with 
contingent  remainders  over,  and  the  issue  of 
the  son,  who  were  living,  as  well  as  other 
contingent  remaindermen,  conveyed  their  in- 
terest to  the  devisee,  the  devisee  acquired  the 
estate  in  fee,  contingent  remainders  to  unborn 
persons  being  defeated  because  the  life  estate 
upon  which  they  were  based  was  destroyed. 

[See  note  at  end  of  this  case.] 
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Appeal  from  Circuit  Court»  Multnomali 
oounty:     Davis,  Judge. 

Action  for  specific  performance.    Green  C 
Love,  plaintiff,  and  Edwin  Lindstedt,  defend- 
ant.   Judgment  for  plaintiif.     Defendant  ap- 
peals.   Affirmed. 

[67]  This  is  a  suit  by  Green  C.  Love 
against  Edwin  Lindstedt  to  compel  specific 
performance  of  a  contract  to  purchase  land. 
The  complaint  alleges,  in  substance,  that  in 
October,  1914,  plaintiff  and  defendant  en- 
tered into  a  contract  whereby  plaintiif  agreed 
to  sell,  and  defendant  to  purchase,  lots  7  and 
16  in  block  6,  in  Green  G.  Love's  Addition 
to  the  City  of  Portland,  for  the  sum  of 
$1,650,  to  be  paid  November  7,  1914,  upon 
the  payment  of  which  plaintiff  was  to  exe- 
cute to  defendant  a  deed  to  the  premises; 
that  plaintiff  has  at  all  times  been  ready, 
able  and  willing  to  execute  said  deed,  but 
that  defendant  refuses  to  accept  it  and  to 
pay  the  purchase  price,  alleging  as  his  sole 
reason  therefor  that  plaintiff  has  not  a  mar- 
ketable title  in  fee  simple  to  said  property. 
The  complaint  then  sets  forth  at  length  plain- 
tiff's chain  of  title,  from  which  it  appears 
that  the  land  in  question  is  a  portion  of  a 
tract  originally  patented  by  the  United  States 
to  Lewis  Love,  who  in  1903  died  seised  of 
the  property,  bequeathing  it  by  a  will  and 
codicil,  the  material  parts  of  which  will  are 
Bubstantiallv  as  follows: 

[68]  "It  Is  my  purpose  to  will  at  this  time 
all  of  my  property,  personal,  real  and  mixed, 
to  my  legal  heirs  in  the  same  proportion  as 
the  law  would  convey  the  same  to  them  in 
the  absence  of  any  will  by  me  reserving  only 
the  burial  place  where  my  wife  is  now  buried 
and  a  strip  of  land  two  feet  in  width  ad- 
jacent thereto  on  the  west,  north  and  east 
of  said  burial  spot;  and  I  hereby  set  aside 
said  burial  place  and  said  two  feet  of  land 
adjacent  thereto  forever  as  a  resting  place 
or  burial  spot  for  my  wife  and  myself;  said 
burial  place  joins  Columbia  Cemetery  on  the 
northwest  comer,  which  said  cemetery  is  in 
section  10,  township  1  north  of  range  1  east, 
Willamette  Meridian.  My  will  is,  and  I 
direct  that  my  estate  shall  be  divided  into 
six  shares  of  equal  value  to  be  disposed  of 
in  the  following  manner,  viz.:  First:  De- 
vises to  his  son,  Fred.  D.  Love,  one  of  said 
shares.  Second:  Devises  to  his  son,  Green 
O.  Love,  one  of  said  shares.  Third:  De- 
vises to  his  son,  licwis  P.  Itove  one  of  said 
shares.  Fourth:  Devises  to  his  grandson, 
Wm.  King,  a  son  of  my  deceased  daughter, 
Malinda  J.  Shepard,  one  third  of  one  of  said 
shares.  Fifth:  Devises  to  his  granddaugh- 
ter, Matilda  Shepard,  wife  of  James  Shepard, 
and  a  daughter  of  his  deceased  daughter, 
Malinda  J.  Shepard,  one  third  of  one  of  said 


shares.  Sixth :  Devises  to  his  greatgrand- 
daughter.  Hazel  King,  who  is  a  minor  child 
and  a  daughter  of  Albion  King,  deceased,  who 
was  a  son  of  my  deceased  daughter,  Malinda 
J.  Shepard,  one-third  part  of  one  of  said 
shares.  Seventh:  Devises  ^o  his  daughter, 
Mary  C.  Stafford,  one  of  said .  shares.  De- 
vises one  of  said  shares  to  the  children  of 
his  deceased  son,  VVm.  Ix)ve,  to  be  divided 
among  them  as  follows:  L.  W.  Love,  i; 
Jno.  A.  Love,  i;  Ulysses  G.  Love,  i;  Chas. 
W.  Love,  J;  Frank  P.  Itove,  i.  It  is  my  will 
and  purpose  that  my  estate  shall  be  kept  in- 
tact and  not  distributed  to  my  devisees  until 
January  1,  1907.  I  direct  that  my  executors 
shall  proceed  to  administer  upon  my  estate 
at  once  after  my  demise,  and  having  in  due 
time  closed  up  my  estate  as  executors  that 
then  my  estate  shall  pass  to  them  as  trustees 
to  be  held  in  trust  for  my  said  devisees  till 
[69]  January  1,  1907,  and  managed  by  them 
as  such  trustees  till  the  time  of  final  dis- 
tribution. I  direct  that  my  trustees,  T.  T. 
Struble,  Philo  Hoolbrook  and  H.  C.  Breeden» 
from  time  to  time  as  the  receipts  of  my  estate 
may  exceed  the  expenditures,  such  portion 
thereof  as  in  the  judgment  of  my  said  trus- 
tees can  safely  be  distributed,  and  paid  to  the 
devisees  pro  rata,  not  oftener  than  two  times 
in  each  twelve  months.  I  direct  that  my 
trustees  make  final  distribution  of  my  estate 
on  January  1,  1907,  or  as  doon  thereafter  as 
practicable  and  if  my  devisees  can  agree  said 
distribution  can  be  a  division  of  the  property 
by  such  agreement,  but  if  they  cannot  so 
agree,  then  my  trustees  shall  make  a  division 
of  the  property  according  to  the  shares  and 
parts  of  shares  in  my  estate  and  my  devisees 
can  cast  lots  for  their  several  interests.  Di- 
rects that  in  case  any  executor  fails  to  serve, 
the  remaining  ones  or  one  shall  have  full 
power." 

The  codicil  is  as  follows: 

"No.  1.  I,  Iicwis  Love,  of  Portland,  Oregon, 
do  make  this  codicil  to  my  will.  I  hereby 
expressly  confirm  my  last  will,  dated  January 
6,  1899,  excepting  in  so  far  as  the  disposition 
of  my  property  is  changed  by  this  codicil. 
First:  I  hereby  will,  decree,  and  declare  that 
the  devise  or  legacy  to  my  daughter,  Mary 
C.  Stafford,  in  my  said  will,  shall  be  for  her 
sole  and  separate  use,  independent  of  her 
husband  at  all  times,  and  that  at  her  death 
the  said  devise  or  legacy  to  her  shall  go  to 
her  children,  share  and  share  alike.  Second: 
I  hereby  will,  decree,  and  declare  that  the 
said  devise  or  legacy,  in  my  said  will,  to 
my  son,  Fred  D.  Love,  shall  be  for  his  sole 
and  separate  use,  independent  of  his  wife, 
at  all  times,  and  tliat  at  his  death  the  said 
devise  or  legacy  shall  go  to  his  children  share 
and  share  alike.  Third:  I  hereby  will,  de- 
cree, and  declare  that  the  devise  or  legacy, 
in  my  said  will,  to  my  son.  Green  C.  Love, 
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shall  be  for  his  sole  and  separate  use,  inde- 
pendent of  his  wife,  at  all  times,  and  that 
in  case  of  his  death  without  lawful  issue, 
born  alive,  and  living  at  the  time  of  his 
death,  then  the  said  devise  [70]  or  legacy  to 
him,  shall  belong  and  go  to  the  remaining 
devisees  of  my  said  will  in  proportion  as 
they  hold  of  the  shares  or  parts  of  my  said 
will.  Lastly:  I  declare  that  this  is  a  codicil 
to  my  will  and  that  this  is  the  only  codicil 
I  have  made,  and  I  hereby  declared  my  said 
will  of  date  January  5,  1899,  to  be  my  last 
will  and  testament,  and  also  hereby  reaffirm 
the  same  in  every  particular  except  as  modi- 
fled  by  this  codicil,  which  codicil  is  to  be 
attached  to  the  said  will." 

The  said  trustees  named  in  the  will  duly 
divided  the  property  of  Lewis  Love  among 
the  various  persons  mentioned  therein,  in  ac- 
cordance with  the  provisions  thereof;  and 
the  respective  shares  so  allotted  to  the  sev- 
eral parties  were  duly  accepted  by  them  as 
being  a  proper  and  lawful  division  of  said 
estate  in  conformity  with  the  provisions  of 
the  said  will.  Thereafter  the  said  trustees 
commenced  an  action  in  the  Circuit  Ck>urt 
of  the  State  of  Oregon,  for  the  county  of 
Multnomah,  for  the  purpose  of  having  the 
division  and  allotment  of  said  estate  con- 
firmed by  the  decree  of  said  court.  Upon 
the  hearing  the  court  set  apart  to  plaintiff 
as  his  one-sixth  interest  a  parcel  of  real 
property  consisting  of  126  acres,  and  held 
that  the  lots  in  controversy  are  included 
within  the  boundaries  of  said  tract,  and  that 
the  trustees  under  the  will  conveyed  it  to 
him  in  conformity  with  said  decree.  The 
complaint  then  shows:  That  Fred  D.  Love, 
a  single  man,  Matilda  Shepard  and  husband, 
William  King  and  wife,  Lewis  P.  Love  and 
wife,  Hazel  King  and  husband,  Mary  C.  Staf- 
ford, a  widow,  L.  W.  Love  and  wife,  John  A. 
Love  and  wife,  Ulysses  G.  Love,  a  single  man, 
Frank  P.  Love  and  wife,  Charles  W.  Love  and 
wife,  and  all  the  children  of  Mary  C.  Staf- 
ford, and  of  Fred  D.  Love,  have  conveyed 
their  interest  in  said  tract  to  plaintiff;  that 
Mary  C.  Stafford  is  74  years  old,  and  will 
have  [71]  no  more  children;  that  Fred.  A. 
Love  is  68  years  old;  that  plaintiff  is  66 
years  old;  that  plaintiff  has  no  children 
living,  but  has  two  grandchildren,  both  of 
age,  who  have  conveyed  their  interests  in 
said  tract  to  plaintiff.  There  was  a  prayer 
that  plaintiff  be  decreed  to  be  the  owner  in 
fee  of  the  property;  that  his  title  be  adjudged 
to  be  marketable,  and  that  defendant  be  re- 
quired to  specifically  perform  his  contract  of 
purchase.  The  defendant  demurred  to  the 
complaint,  his  demurrer  being  as  follows: 

"The  defendant  demurs  to  the  complaint 
herein  for  the  reason  and  on  the  ground  that 
said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.     Defendant 


assigns  as  the  reason  why  said  complaint 
does  not  state  a  cause  of  action  the  fact  that 
it  shows  upon  its  face  that  plaintiff's  title 
is  not  a  marketable  title,  for  the  reason  that 
it  appears  that  there  are  outstanding  con- 
tingent interests  in  the  said  real  estate  in 
persons  yet  unborn,  to  wit,  in  the  possible 
issue  of  the  plaintiff  and  in  the  possible  issue 
of  Mary  C.  Stafford  and  Fred  D.  Love." 

Said  demurrer  being  overruled,  defendant 
declined  to  further  plead,  and  a  decree  was 
rendered  against  him  as  prayed  for,  from 
which  decree  he  appeals. 

Edwin  Lindsiedt  for  appellant. 
Ouy  C.   H.   Corliss  and  Arthur  Langguth 
for  respondent. 

MoBsiDE,  J.  {after  stating  the  faeis),— 
1-4.  One  phase  of  this  case  was  before  the 
court  in  Love  v.  Walker,  69  Ore.  96,  115  Pac. 
296,  and  we  there  [72]  held  that  the  will 
and  codicil  gave  plaintiff  a  life  estate  in 
the  property  with  a  remainder  over  to  his 
issue.  Frank  Souers  and  Inita  Souers,  now 
Inita  Souers  Dixon,  the  grandchildren  of 
plaintiff,  were  living  at  the  time  of  the  death 
of  Iiewis  Love,  and  they  therefore  had  a 
contingent  remainder,  because  the  fee  in  any 
event  could  onlv  vest  in  such  of  them  a> 
survived  plaintiff:  1  Tiffany  Real  Property. 
§  120.  The  remainder  over  to  the  devisees 
is  a  contingent  remainder,  being  conditional 
upon  an  event  which  may  never  occur,  name- 
ly, the  death  of  plaintiff  without  issue  sur- 
viving him.  Nevertheless,  the  devisees  had 
a  vested  interest  in  the  contingent  remainder 
which  they  could  convey:  Dunwoodie  t. 
Reed,  3  Serg.  &  R.  (Pa.)  435;  Putnam  ▼. 
Story,  132  Mass.  206.  The  case  first  cit^ 
is  conclusive  as  showing  that  where  there  are 
alternative  remainders,  and  the  vesting  of 
the  second  depends  upon  the  failure  of  the 
first,  and  the  same  contingency  decides  which 
one  of  the  two  alternative  remainders  shall 
take  effect  in  possession,  the  rule  that  a 
remainder  cannot  be  limited  after  a  fee  ha? 
no  application.  In  the  instant  case  the  re- 
mainder over  to  the  issue  of  plaintiff  in  esse 
of  his  death,  they  surviving,  and  the  further 
provision  for  a  remainder  over  to  the  devi9ee^ 
of  decedent  in  case  no  issue  of  plaintitT 
should  be  alive  at  his  death,  are  alternative* 
remainders  conditioned  upon  the  oocurrenct 
of  one  contingency,  namely,  the  death  of 
plaintiff;  and,  under  the  rule  last  stated,  the 
bequest  to  the  devisees  of  decedent  consti- 
tutes a  contingent  remainder  and  not  an 
executory  devise:  Dunwoodie  v.  Reed,  supra- 
The  courts  will,  if  possible,  construe  a  future 
estate  to  be  a  contingent  remainder  rather 
than  an  executory  devise:  40  Cyc.  1645; 
Burleigh  v.  Clough,  62  N.  H.  267,  13  .^. 
Rep.  23;   Waddell  v.  Rattew,  5  Rawle   (Pa.) 
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231;  Watson  v.  Smith,  [73]  110  X.  C.  6, 
14  S.  E.  640,  28  Am.  St.  Rep.  665.  At  com- 
mon law  all  contingent  estates  could  be  re- 
leased to  the  tenant  for  life:  1  Tiffany 
Real  Property,  §  129  (b).  Under  the  more 
modern  doctrine  all  estates  in  land,  whether 
in  fee  or  remainder,  may  be  conveyed  by  deed. 
Some  of  the  authorities  hold  that  such  deeds 
operate  only  equitably  by  way  of  estoppel, 
and  others,  that  the  contingent  interest 
passes  directly.  The  latter  we  think  the 
better  rule  in  this  state  as  being  more  in 
conformity  with  the  spirit  of  our  Code: 
Section  7100,  L.  O.  L.;  1  Tiffany  Real  Prop- 
erty, pp.  306,  307.  The  interest  of  possible 
unborn  children  of  plaintiff  is  a  contingent 
remainder,  as  is  also  the  interest  of  possi- 
ble unborn  children  of  Fred  D.  Love,  and, 
with  the  exception  of  such  unborn  children, 
the  interest  given  to  the  other  devisees  in 
the  will,  while  contingent  as  to  the  event 
which  will  cause  it  to  devolve,  is  a  vested  in- 
terest so  far  as  the  persons  who  are  to 
enjoy  it  are  concerned. 

5.  This  brings  us  to  a  consideration  of  the 
effect  of  the  conveyances  of  the  grandchildren 
of  plaintiff  and  of  those  of  the  devisees  upon 
the  contingent  remainder  of  the  possible  un- 
born children  of  plaintiff  and  Fred  D.  Love; 
tliere  being  no  such  possibility  in  the  case  of 
Mrs.  Stafford,  who  is  74  years  old.  If  plain- 
tiff should  die  leaving  only  these  two  grand- 
children, or  one  of  them,  surviving  him,  there 
is  no  question  but  that  by  their  conveyance 
the  title  in  fee  would  be  in  his  estate;  and 
the  remainder  over  to  the  devisees  would 
fail.  Remote  contingent  remainders  not  being 
favored  in  law,  it  has  always  been  in  the 
power  of  the  tenant  for  life  to  extinguish 
liis  life  tenancy  and  convert  it  into  a  fee 
nimple  by  merging  it  with  the  ultimate 
<'state;  and  this  is  what  has  happened  here. 
The  plaintiff  has  a  conveyance  from  every 
living  being  upon  which  the  [74]  estate  could 
devolve  upon  termination  of  his  life  estate. 
These  interests,  contingent  as  to  their  occur- 
rence, but  vested  as  to  the  persons  who 
should  enjoy  them,  have  become  merged  with 
the  life  estate,  and  thereby  remainders  re- 
motely possible  are  destroyed.  The  reason 
for  this  is  that  the  conveyance  of  the  ultimate 
estate  destroys  the  life  estate,  and,  as  the 
contingent  remainders  are  predicated  upon 
the  life  estate,  they  fall  with  the  foundation 
upon  which  they  are  built.  "Contingent  re- 
mainders may  .be  defeated,  by  destroying  or 
determining  the  particular  estate  upon  which 
they  depend,  before  the  contingency  happens 
whereby  they  become  vested.  Tlierefore,  when 
there  is  a  tenant  for  life,  with  divers  re- 
mainders in  contingency,  he  may,  not  only 
by  his  death,  but  by  alienation,  surrender  or 
other  methods,  destroy  and  determine  his 
own  life  estate  before  any  of  those  remain- 


ders vest;  the  consequence  of  which  is  that 
he  utterly  defects  them  all:"  2  61ackston(* 
p.  172.  For  this  reason  Blackstone  relates 
that  a  device  was  invented  of  interposing 
trustees  having  a  legal  estate  upon  which  the 
contingent  remainders  might  rest  to  preserve 
them  from  annihilation  by  a  merger  of  the 
life  estate.  The  rule  is  thus  stated  in  4  Kent 
Com.   (10  ed.)   page  284: 

"If  the  particular  estate  determine,  or  be 
destroyed  before  the  contingency  happens  on 
which  the  expectant  estate  depended,  and 
leave  no  right  of  entry,  the  remainder  is 
annihilated.  .  .  .  The  particular  estate 
in  the  tenant  in  tail,  or  for  life,  may  be 
destroyed  by  feoffment  or  fine;  for  these  con- 
veyances gain  a  fee  by  disseizin,  and  leave 
no  particular  estate  in  esse,  or  in  right,  to 
support  the  contingent  remainder,  (d)  So, 
if  the  tenant  for  life  disclaimed  on  record,  as 
by  a  fine,  a  forfeiture  was  incurred  upon 
feudal  principles;  and  if  the  owner  of  the 
next  vested  estate  of  freehold  entered  for  th6 
forfeiture,  the  contingent  remainder  was  [75] 
destroyed,  (a)  A  merger,  by  the  act  of  the 
parties,  of  the  particular  estate,  is  also  equal- 
ly effectual  as  a  fine  to  destroy  a  contingent 
remainder.  (b)  But  with  respect  to  this 
doctrine  of  merger,  there  are  some  nice  dis- 
tinctions arising  out  of  the  case  of  the  in- 
heritance becoming  united  to  the  general 
estate  for  life  by  descent;  for,  as  a  general 
rule,  the  contingent  remainder  is  destroyed 
by  the  descent  of  the  inheritance  on  the  par- 
ticular tenant  for  life.  Out  of  indulgence, 
however,  to  last  wills,  the  law  makes  this 
exception:  That  if  the  descent  from  the 
testator  or  the  particular  tenant  be  immedi- 
ate, there  is  no  merger;  as  if  A  devises  to 
B  for  life,  remainder  to  his  first  son  unborn. 
and  dies,  and  the  land  descends  on  B  as 
heir  at  law.,  Here  the  descent  is  immediate. 
But  if  the  fee,  on  the  death  of  A  had  descend- 
ed on  C,  and  at  his  death  on  B,  here  the 
descent  from  A  would  be  only  mediate,  and 
the  contingent  remainder  to  the  unborn  son 
of  B  would  be  destroyed  by  merger  of  the 
particular  estate  on  the  accession  of  the  in- 
heritance. Mr.  Fearne  (c)  vindicates  this 
distinction,  and  reconciles  the  jarring  cases 
by  it;  and  it  has  been  since  judicially  estab- 
lished, in  Crump  v.  Norwood,  7  Taunt.  362, 
[2  E.  C.  L.  362]    (d)." 

To  like  effect,  see  Bennett  v.  Morris,  5 
Rawle  (Pa.)  9;  Dunwoodie  v.  Reed,  supra: 
Archer  v.  Jacobs,  125  la.  467,  101  N.  W. 
195. 

Upon  the  whole  case  we  are  satisfied  that 
by  the  conveyances  before  mentioned  the  con- 
tingent remainders  of  possible  unborn  chil- 
dren of  plaintiff  and  Fred  D.  Love  have  been 
annihilated,  that  plaintiff  is  the  owner  in 
fee  simple  of  the  property  in  controversy,  and 
that   his   title   thereto    is   marketable.     The 
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decree  of  the  Circuit  Court  is  therefore  af- 
firmed. 

Affirmed. 

Bean,  J.,  took  no  part  in  the  euBBiAeraiiou 
of  this  case. 

Moore,  C.J.,  and  Benson,  Eakin  and  Har- 
ris, JJ.,  concur. 

Burnett,  J.,  concurs  in  the  result. 


NOTE. 

Destruction  of  Continsent  ReBiainder 
to  Unborn  Peraen. 

I.  Introductory,  902. 
II.  In  England: 

1.  By      Destruction      of      Particular 

Estate : 

a.  At  Common  Law: 

(1)  In  General,    902. 

(2)  Trustees  to  Support  Re- 

mainders,  905. 

b.  Under  Statute,  906. 

c.  Infant     en     Ventre     Sa    Mere, 

907. 

2.  By  Partition  or   Sale  under  Order 

of  Court,  907. 
ELI.  In  America: 

1.  Statute   Making   Particular   Estate 

Unnecessary,   908. 

2.  By      Destruction      of      Particular 

Estate : 

a.  By  Termination  by  Limitation, 

908. 

b.  By  Conveyance,  908. 

c.  By  Merger,  Election,  or  Breach 

of  Condition,  910. 

d.  Trustees    to    Support   Remain- 

ders, 913. 

e.  Infant     en    Ventre    Sa    Mere, 

914. 

3.  By   Partition  or   Sale  under  Order 

of   Court: 

a.  In  General,    914. 

b.  By  Statute,   916. 


I,  Introductory. 

The  present  note  purposes  to  review  the 
cases  in  which  decision  has  been  made  as 
to  the  destruction  of  contingent  remainders 
to  persons  who  are  unborn  at  the  time  that 
the  destruction  takes  place.  It  does  not  in- 
clude cases  involving  a  limitation  of  an  estate 
in  remainder  to  unborn  persons  who  come 
into  being  before  the  destruction  or  alleged 
destruction  takes  place.  Neither  does  it 
include  the  numerous  cases  involving  a  limi- 
tation of  a  life  estate,  with  remainder  to  the 
issue  of  the  life  tenant  if  anv  there  is,  other- 
wise  remainder  over,  where  as  a  matter  of 
fact  the  life  tenant  dies  without  ever  having 
issue,  tlnis  making  the  remainder  to  unborn 
issue   impossible  of  vesting. 


//•  In  England. 
1.  Bt  DnnxucfnoN  int  pAxncDUkB  Bstaol 

a.  At  Common  Law, 

(1.)   In  General. 

Two  well-settled  rules  of  the  common  law 
with  reference  to  remainders  were:  First, 
that  a  particular  estate  of  freehold  was  neces- 
sary to  support  a  freehold  contingent  remain- 
der, 2  Bl.  Com.  165,  171;  Feame  on  Cont. 
Rem.  281;  Williams  Real  Prop.  269;  2  Wash- 
burn Real  Prop.  634;  and  secondly,  that  n 
contingent  remainder  must  vest  during  the 
continuance  of  the  particular  estate  or  eo 
instante  that  it  determined,  otherwise  it 
would  fail  and  could  never  vest,  2  Bl.  Com. 
168;  Fearne  on  Cont.  Rem.  307;  Williams 
Real  Prop.  270,  271;  Washburn  Real  Prop. 
259.  Both  of  these  rules  find  support  in 
the  cases  cited  infra,  throughout  this  note. 

As  a  corollary  to  the  foregoing  two  rules, 
the  rule  at  the  common  law  was  that  a  con- 
tingent remainder,  to  a  person  whether  born 
or  unborn,  was  destroyed  by  the  destruction 
or  termination  of  the  supporting  particular 
estate  before  the  vesting  of  the  remainder. 
See  the  cases  cited  infra.  This  destruction 
of  the  particular  estate,  and  the  consequent 
destruction  of  the  contingent  remainder 
might  be  by  termination  by  limitation,  by 
operation  of  law,  or  by  act  of  the  parties. 
If  by  termination  by  limitation  or  by  opera- 
tion of  law  the  particular  estate  fell  in  be- 
fore the  time  for  the  vesting  of  a  contingent 
remainder  to  persons  unborn,  this  effected 
a  destruction  of  the  contingent  remainders. 
The  former  could  take  place  by  reason  of  the 
death  of  the  life  tenant  of  the  particular 
life  estate  before  the  time  for  the  vesting  of 
the  contingent  remainders,  Price  v.  Hall, 
L.  R.  6  Eq.  (Eng.)  399,  37  L.  J.  Ch.  191,  16 
W.  R.  642;  Cunliffe  v.  Brancker,  3  Ch.  D. 
(Eng.)  393;  and  the  latter  by  the  descent 
of  the  ultimate  remainder  in  fee  on  the 
holder  of  the  particular  estate,  thus  mergini^ 
the  particular  estate  and  destroying  the  con- 
tingent remainders  limited  on  it.  Crump  v. 
Norwood,  7  Taunt.  362,  2  E.  C.  L.  362.  In 
Price  V.  Hall,  supra,  it  appeared  that  there 
was  a  limitation  by  the  testator  to  his  wife 
for  life,  remainder  to  such  of  the  children 
of  his  grandson,  William  Hall,  as  should 
be  left  surviving  that  grandson  at  his  death, 
and  if  he  should  leave  none  remainder  over  to 
one  Wilman.  The  life  tenant,  the  widow, 
died  before  the  death  of  the  grandson,  Wil- 
liam Hall,  and  Hall  had  three  children  born 
before  the  widow's  death  and  two  after.  It 
was  hold  that  the  children  of  Hall  to  whom 
the  contingent  remainder  was  limited  could, 
by  the  terms  of  the  will,  be  ascertained  only 
at  the  death  of  their  father,  in  case  he  pre- 
deceased the  widoWf  and  that  since  she  pre- 
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deceased  him,  her  life  estate,  which  was  the 
particular  estate  supporting  the  contingent 
remainders,  fell  through  before  the  possible 
ascertainment  of  the  remaindermen  and  that 
thereby  the  contingent  remainders  both  to 
the  children  born  and  to  those  still  unborn  at 
the  time  of  the  life  tenant's  death  were  de- 
stroyed. It  was  said  by  Sir  W.  Page  Wood, 
V.  C.:  "It  is  not  here  a  gift  to  ascertained 
persons  with  a  gift  over,  but  there  was  a 
dear  intention  on  the  part  of  the  testator 
that  the  class  should  not  be  ascertained  im- 
til  the  death  of  William  Hall,  and  that  all 
those  children  who  survived  him  (William 
Hall),  and  those  only,  should  take.  Un- 
fortunately for  the  interests  of  the  children, 
William  Hall  was  not  tenant  for  life,  and 
has  survived  the  person  named  by  the  tes- 
tator as  tenant  for  life,  so  that  the  particular 
estate  to  support  the  contingent  remainder 
has  dropped  before  the  event  on  which  the 
contingency  depends  has  arrived.  By  treat- 
ing it  as  a  remainder  vesting  immediately 
ifi  the  children  living  at  the  death  of  the 
tenant  for  life,  it  might  happen  that  those 
children  might  all  die  in  the  lifetime  of 
William  Hall,  and  yet  be  absolutely  entitled, 
to  the  exclusion  of  after-born  children  who 
survived  William  Hall.  That  was  the  very 
class  of  events  which  was  not  intended  by 
this  testator.  He  meant  to  give  to  any  chil- 
dren of  William  Hall  whom  he  might  leave 
living  at  his  death.  That  was  the  particular 
period  pointed  out  for  ascertaining  the  class, 
and  if  no  children  of  William  Hall  were 
then  living,  then  the  property  was  to  go 
over  to  the  Wilman  family.  ...  It  must 
be  held  in  this  case  that  the  limitations  after 
the  death  of  Mary  Hall  to  the  children  of 
William  Hall  were  contingent  limitations, 
and  that,  as  the  contingency  has  failed,  Wil- 
liam Hall  takes  the  estate  as  heir  at  law  of 
his  father.  As,  therefore,  the  plaintiffs  are 
not  entitled  to  any  interest  under  the  testa- 
tor's will,  the  bill  must  be  dismissed,  and,  as 
costs  are  not  asked  for,  without  costs."  In 
Cunliffe  v.  Brancker,  3  Ch.  D.  (Eng.)  393, 
there  was  under  consideration  a  demise  to 
trustees  to  the  use  of  J.  C  for  life,  remainder, 
subject  to  a  power  of  appointment,  to  such 
issue  of  J.  C.  and  his  wife  as  should  be  left 
living  at  the  death  of  the  survivor  of  J.  C. 
and  his  wife.  J.  C,  the  life  tenant,  pre- 
deceased his  wife,  so  that  the  particular  life 
estate  fell  in  before  there  could  be  an  as- 
certainment of  what  issue  would  be  left  sur- 
viving the  wife.  It  was  held  that  this  de- 
stroyed the  contingent  remainders  to  the  issue 
of  J.  C.  and  wife  and  to  the  issue  of  such 
issue.  Jessel,  M.  R.,  said:  "This  is  a  case 
in  which,  according  to  my  view,  the  intention 
of  the  testator  fails  on  account  of  a  feudal 
rule  of  law  which,  in  my  humble  judgment, 
ought  to  have  been   abolished   long  ago.     I 


mean  the  rule  of  law  requiring  that,  in  order 
to  support  a  contingent  remainder,  there 
must  be  an  estate  of  freehold  in  existence  at 
the  time  the  contingent  remainder  becomes 
vested,  so  that  if  until  the  time  of  the  deter- 
mination or  cesser  of  the  prior  estates  of 
freehold  the  remainder  has  not  vested,  it  fails 
in  spite  of  the  intention  of  the  settlor  or 
testator.  This  has  nothing  to  do  with  the 
intention.  It  always  disappoints  the  inten- 
tion, because  every  settlor  or  testator  in- 
tends the  contingent  remainder  to  take  ef- 
fect. This  is  an  arbitrary  feudal  rule,  one 
of  the  legacies  of  the  Middle  Ages  which  has 
come  down  to  our  times,  and  which,  not 
having  been  interfered  with  by  the  legisla- 
ture, I  cannot  interfere  with.  All  I  have  to 
do  is  to  construe  the  instrument  fairly,  find 
out  what  it  means,  and  then  to  apply  the 
established  rules  of  law  to  the  instrument, 
and  see  what  the  effect  will  be.  .  .  .  No 
children  are  to  take  except  the  children  of 
Sarah  who  should  be  living  at  her  decease, 
and  the  power  only  enables  the  donees  to 
say  which  of  the  children  then  living  shall 
take  and  in  what  shares.  If  it  stood  there, 
would  there  be  any  doubt  in  the  world  that 
the  children  who  survived  Sarah  Cunliffe,  not 
being  ascertainable  till  her  death,  take  a  con- 
tingent remainder?  You  cannot  tell  till  her 
death  what  children  will  survive.  It  is  quite 
true  that  the  testator  probably  never  heard 
of  this  rule  of  law,  but  I  think  his  con- 
veyancer did  who  drew  the  will,  for  it  is  a 
will  drawn  by  a  lawyer,  and  the  conveyancer 
made  a  mistake,  he  overlooked  the  fact  that 
if  John  Cunliffe  died  before  his  wife  there 
would  be  no  freehold  to  support  the  contin- 
gent remainders.  The  testator  himself  may 
never  have  heard  of  the  law,  and  it  is  quite 
true  he  intended  the  children  of  Sarah  Cun- 
liffe who  survived  her  to  take."  In  Crump 
V.  Norwood,  7  Taunt.  362,  2  E.  C.  L.  362, 
it  appeared  that  there  was  a  devise  of  gavel- 
kind lands  to  the  testator's  three  nephews  in 
common  for  life,  remainder  in  the  share  of 
each  to  his  respective  issue,  and  if  any  of 
the  nephews  should  die  leaving  no  issue,  or 
leaving  issue  they  should  all  die  before  at- 
taining twenty -one  years  of  age,  then  his  or 
their  share  to  the  surviving  nephew  or 
nephews  and  his  or  their  heirs  in  tail,  and 
for  want  of  any  such  issue  of  nephews  to 
the  testator's  right  heirs.  One  moiety  of  'he 
ultimate  remainder  in  fee  descended,  on  the 
testator's  death,  to  the  father  of  the  three 
nephews  and  thence  to  the  three  nephews.  It 
was  held  that  this  descent  of  the  half  of  the 
ultimate  fee  on  the  nephews  merged  their 
particular  estate  and  that  the  contingent 
remainders  supported  thereby  were  all  de- 
stroyed. 

Similarly,  if  by  some   act  of  the  parties 
the   particular   estate   was   destroyed   before 
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the  contingent  remainder  to  an  unborn  per- 
son or  persons  vested,  the  remainder  was 
thereby  destroyed.  Tlius  in  the  absence  of 
another  intervening  estate  to  support  it,  a 
contingent  remainder  to  unborn  sons  was 
destroyed  by  the  forfeiture  of  the  particular 
estate  for  the  treason  of  the  tenant  thereof. 
Palmer's  Case,  Moo.  K.  B.  <Eng.)  815,  where- 
in it  was  held  that  where  the  owner  of  an 
estate  in  fee  covenanted  to  stand  seized  to 
hia  own  use  for  life,  remainder  to  the  first 
and  other  successive  (unborn)  sons  in  tail 
of  his  eldest  son,  the  attainder  of  the  said 
covenantor,  the  life  tenant,  for  treason,  for- 
feited the  whole  fee  simple  to  the  Crown,  un- 
encumbered with  the  contingent  remainders, 
thus  destroying  them. 

But  where  there  was  an  intervening  free- 
hold estate  between  the  particular  estate  and 
a  contingent  remainder  to  an  unborn  person, 
this  intervening  estate  was  sufficient  to  sup- 
port the  contingent  remainder  and  to  pre- 
serve it  from  destruction  by  the  forfeiture 
of  the  first  particular  estate.  Corbet  v.  Tich- 
bom,  2  Salk.  ( Eng. )  576,  wherein  it  appeared 
that  J.  S.  was  tenant  for  life,  remainder  to 
his  wife,  remainder  to  his  firsts  second,  etc., 
sons  in  tail,  and  J.  S.  committed  treason 
and  afterwards  had  a  son.  It  was  held  that 
whether  the  son  was  born  before  or  after 
the  attainder  of  J.  S.,  the  contingent  remain- 
der to  the  son  was  not  destroyed  by  the  for- 
feiture, since  the  life  estate  of  the  wife  was 
sufficient  to  support  it. 

A  contingent  remainder  to  persons  unborn 
might  also  be  destroyed  by  the  forfeiture 
of  the  particular  estate  by  reason  of  a  tor- 
tious common-law  conveyance  by  the  particu- 
lar tenant  to  the  disseizin  of  the  reversion. 
This  effect  was  produced  where  the  particular 
tenant  made  a  feoffment  in  fee,  Chudleigh's 
Case,  1  Coke  (Eng.)  138;  Archer's  Case,  1 
Coke  (Eng.)  66b;  or  where  he  suffered  a 
common  recovery.  Goodright  v.  Dunham,  1 
Dougl.  (Eng.)  264;  Doe  v.  Gatacre,  5  Bing. 
N.  Cas.  609,  35  E.  C.  L.  246;  Penhey  v.  Hur- 
rell,  2  Freem.  Ch.  (Eng.)  213.  In  Chud- 
leigh's  Case,  supra,  it  was  held  that  where 
a  tenant  in  tail,  with  contingent  remainder 
to  unborn  heirs  in  tail,  made  a  feoffment  in 
fee  before  the  birth  or  coming  into  being 
of  the  contingent  remainderman,  this  feoff- 
ment, even  after  the  statute  of  uses,  destroyed 
the  particular  estate  and,  consequently,  also 
destroyed  the  contingent  remainder  supported 
by  it,  for  the  statute  had  no  efficacy  to  exe- 
cute the  use  in  the  contingent  remainderman 
before  he  came  into  being.  The  court  said: 
"So  all  the  Justices  and  Barons  of  the  Ex- 
chequer, except  Periam,  Walmesley,  and 
Gawdy,  did  conclude,  that  forasmuch  as  the 
stat.  of  27  Hen.  8  doth  not  extend  but  to 
uses  in  esse,  and  to  persons  in  esse,  and  not 
to  any  uses  which  depend  only  in  possibility; 


for  that  reason  the  contingent  uses,  in  the 
case  at  bar,  remain,  so  long  as  they  depend 
in  possibility,  only  at  the  cominon  law;  and 
by  consequence  they  might  be  destroyed  or 
discontinued   before   they   came   in   esse,   by 
all  such  means  as  uses  might  have  been  dis- 
continued or  destroyed  by  the  common  law. 
And  all  the  Justices  and  Barons  of  the  Ex- 
chequer did  agree  with  the  Chief  Baron  and 
Walmesley  in  this  point,  scil.  that  these  re- 
mainders limited  in  use,  in  the  case  at  bar, 
should  follow  the  rule  and  reason  of  estates 
executed  in  possession  by  the  common  law; 
and  therefore  they  all  unanimously  agreed, 
that  if  the  estate  for  life  in  the  case  at  bar 
had   been   determined   by   the  death   of   the 
feoffees  before  the  birth  of  the  eldest  son,  and 
that  the  said  remainders  in  futuro  were  void, 
and   should  never   take  effect  although   the 
sons   were  born   after;    for   a   remainder   in 
use  ought  to  vest  during  the  particular  estate, 
or  at  least  eo  instante  when  the  particular 
estate  ends,  as  well  as  an  estate  in  possession. 
And  it  was  held  by  the  justices,  that  if  the 
contingent  use  in  the  case  at  bar  had  come  in 
esse  without  any  alteration  of  the  estate  of 
the  land,  that  it  should  be  executed  by  the 
stat.  of  27  Hen.  8,  but  the  alteration  of  the 
estate  before  it  came  in  esse  had  destroyed 
lt>  as  it  hath  been   said;    but  if  any    such 
alteration  of  estate  be  before  the  essence  of 
the  future  use,  then  the  use  should  not  be 
transferred    into    possession    before   the    im- 
pediment   removed,    and    the    estate    recon- 
tinued."     In   Archer's  Case,  1   Coke    (Eng.) 
67,  it  appeared  that  there  was  a  devise  to 
Robert  Archer  for  his  life,  remainder  to  the 
next  male  heir  of  Robert,  and  to  the  heirs 
in   tail   male  general   of   such   next  heir  of 
Robert.      Before    the    death    of    the   devisor 
Robert  had  issue,  John.     The  devisor   died, 
and   before  the  birth  of  any  male  issue  to 
John,  his  father,  the  tenant  for  life,  Robert, 
made  a  feoffment  in  fee  with  warranty.     It 
was   held   that  this   feoffment  destroyed   all 
right  in  the  life  estate  and  that  the  falling 
in  of  the  particular  life  estate  resulted  in  the 
destruction   of   the   contingent  remainder   to 
the  heirs  male  of  John  as  yet  unborn,  which 
rested  on  the  life  estate.     In  Goodright  v. 
Dunham,  1  Dougl.    (Eng.)    264,  it  appeared 
that  there  was  a  devise  to  the  testator's  son 
for  life,  remainder  to  the  son's  children  and 
their  heirs,  remainder,  in  case  the  son  had 
no  children,  to  the  testator's  two  daughters 
and  their  heirs.    The  testator's  son,  the  ten- 
ant for  life,  suffered  a  recovery  and  it  was 
held  that  this  barred  the  contingent  remain- 
der to  his  unborn  children.     In  Doe  v.  Gat- 
acre, 6  Bing.  N.  Cas.  609,  35  E.  C.  L.  246, 
it  appeared  that  the  tenant  for  life,  remain- 
der to  his  first  and  other  (then  unborn)  sons 
in  tail  male,  vouched  in  a  common  recovpry, 
and  afterwards  had  a  son  born.    It  was  held 
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that  the  contingent  remftinder  to  the  then 
unborn  son  was  destroyed  by  the  recovery, 
because  the  recovery  worked  a  forfeiture  of 
the  particular  estate,  and  that  this  was  so 
in  spite  of  the  statute  (14  Eliz.  c.  8)  entitled 
"An  act  for  the  avoiding  of  recoveries  by  col- 
lusion by  tenants  for  term  of  life,  and  others." 

The  merger,  also,  of  the  particular  estate 
into  the   reversion  or   remainder   in  fee,  by 
the  conveyance  of   his   interest  by  the  par- 
ticular tenant  to  the  reversioner,  or  by  the 
reversioner    to    the    particular    tenant,    had 
the  eiTect  of  destroying  contingent  remainders 
to  unborn  persons  limited  after  the  particu- 
lar estate.    Purefoy  v.  Rogers,  2  Saund.  (Eng.) 
380;  Thompson  v.  Leach,  1  Ld.  Kaym.  (Eng.) 
314,  2  Salk.  427,  576.    In  the  case  first  cited 
it  appeared  that  there  was  a  devise  of  a  life 
estate  to  the  wife  of  the  testator,  remainder 
to  her  son,  if  she  should  have  one.     After 
the  death  of  the  testator  the  wife,  the  life 
tenant,  married  again,  and  to  her  and  her 
second    husband    a    fine    was    levied   by   the 
holder  of  the  ultimate  reversion  in  fee.     Af- 
terwards she  had  a  son.    But  it  was  held  that 
the    contingent   remainder   to   this   son    had 
been  destroyed  by  the  merger  of  the  particu- 
lar life  estate  in  the  reversion  in  fee,  by  the 
fine,    before   the  birth   of   the    son.      It   was 
said  by  Hale,  C.  J.:     "By  the  bargain  and 
sale  and  fine  of  John  Shelton  to  Broughton 
and  his  wife,  tlie  estate  for  life  in  the  wife 
was  merged  for  the  time,  although  the  wife 
after  coverture  might  waive  the  estate  grant- 
ed  by   the   bargain   and   sale  and   fine,   and 
claim  her  first  estate  for  life;  but  the  par- 
ticular   estate   being   once   merged,   the   con- 
tingent remainder  is  wholly  destroyed,  though 
the  particular  estate  should  be  revived  again. 
For  he  said  that  if  the  contingent  remainder 
cannot   take  effect  immediately  on  the  first 
determination  of  the  particular  estate,  wlieth* 
er  it  be  determined  by  murder  or  surrender, 
or  in  any  other  way  whatsoever,  it  will  never 
vest  afterwards,  though  the  particular  estate 
should  come  in  esse  again.'*    In  Thompson  v. 
Leach,  supra,  the  fActs  were  that  a  tenant 
for  life  with  remainder  to  his  first  and  other 
sons    in  tail  successively,  remainder   in   tail 
to  S.  L.,  surrendered  his  life  estate  to  S.  L., 
and  it  wa-s  void  because  he  was  non  compos 
mentis  at  the  time;  but  it  was  said  that  if 
the  deed  of  surrender  had  been  valid  it  would 
have  destroyed  the  contingent  remainder  to 
his  unborn  heirs  in  tail. 

But  a  deed  of  feoffment  or  of  surrender  by 
a  tenant  for  life  non  compos  mentis  was  void 
and  would  not  destroy  contingent  remainders 
limited  after  the  life  estate.  Anonymus, 
Freem.  K.  B.  (Eng.)  508;  Thompson  v.  Leach, 
1  Ld.   Raym.    (Eng.)    314,  2  Salk.  427,  576. 

The  intervening  of  a  vested  freehold  re- 
mainder between  the  particular  estate  for 
life  and  the  contingent  remainder  to  a  per- 


son unborn,  would  prevent  the  destruction 
of  the  contingent  remainder  by  a  feofiPment 
by  the  life  tenant.  Lloyd  v.  Brooking,  1 
Vent.  (Eng.)  188,  wherein  it  appeared  that 
there  was  a  life  estate,  remainder  to  the  first 
son  of  the  life  tenant  in  tail,  remainder  to 
J.  S.  for  life,  remainder  to  his  first  son  in 
tail.  After  the  birth  of  the  life  tenant's  first 
son,  the  life  tenant  accepted  a  fine  from  J.  8. 
and  then  made  a  feoffment  before  the  birth 
of  the  first  son  of  J.  S.  On  the  birth  of  this 
son  of  J.  S.  the  question  arose  whether  the 
fine  to  and  feoffment  by  the  life  tenant  had 
destroyed  the  contingent  remainder  to  the 
said  son  of  J.  8.,  and  it  was  held  that  the 
contingent  remainder  was  not  destroyed  be- 
cause the  remainder  in  the  first  son  of  the 
life  tenant  was  sufficient  to  support  it. 

It  has  been  held,  however,  that  the  merger 
of  the  particular  life  estate  witii  the  rever- 
sion in  fee  of  a  copyhold  would  not  destroy 
a  contingent  remainder  to  whom  persons  lim- 
ited between  the  life  estate  and  the  remain- 
der, because  in  copyhold  tenure  the  freehold 
remained  in  the  lord  of  the  manor,  and  th« 
freehold  of  the  lord  was  sufiScient  to  support 
a  contingent  remainder.  Pawsey  v.  Lowdall, 
2  Roll.  Abr.  ( Eng. )  794 ;  Mildmay  v.  Hunger- 
ford,  2  Vern.   (Eng.)   243. 

A  mere  change  in  the  quality  of  the  par- 
ticular estate,  not  affecting  the  substance 
thereof,  would  not  destroy  contingent  remain- 
ders to  unborn  children  limited  thereafter. 
Harrison  v.  Belsey,  T.  Raym.  (Eng.)  413,  T. 
Jones  136,  Pollex.  573.  But  see  the  report 
of  this  case  in  1  Vent.  (Eng.)  345,  3  Salk. 
299.  In  that  case  it  appeared  that  Barret 
and  his  daughter  held  in  joint  tenancy  for 
life,  remainder  to  the  first  and  other  sons 
of  the  daughter  In  tail  male.  The  daughter 
released  her  interest  in  the  joint  tenancy  to 
her  father  and  afterwards  married  and  had 
a  son.  It  was  argued  that  the  destruction  of 
the  particular  estate  as  a  joint  tenancy  and 
its  conversion  into  an  estate  in  severalty 
destroyed  the  contingent  remainder  to  the 
then  unborn  son,  but  it  was  held  that  the 
mere  change  in  the  quality  of  the  estate  did 
not  destroy  the  contingent  remainders.  It 
should  be  noted  that  Pollex,  T.  Jones,  and  T. 
Raym.  reported  that  case  as  holding  that 
the  remainder  was  not  destroyed  but  that  it 
was  reported  in  1  Vent.  345,  and  in  3  8alk. 
299,  as  holding  that  the  remainder  was  de- 
stroyed. 

(2.)  Trustees    to    Support    Remainders. 

The  decisions  in  Chudleigh's  Case,  1  Coke 
158  and  in  Archer's  Case,  1  Coke  66b,  led 
to  the  invention  of  the  scheme  of  limiting, 
between  the  particular  estate  and  the  con- 
tingent remainder,  an  estate  to  trustees  to 
preserve  contingent  remainders,  the  practice 
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referred  to  in  Blackstone  (2  Black.  Com.  172) 
as  having  ''been  invented  by  Sir  Orlando 
Bridgeman,  Sir  GreoiTrey  Palmer,  and  other 
eminent  counsel,  who  betook  themselves  to 
conveyancing  during  the  time  of  the  civil 
wars,  in  order  thereby  to  secure  in  family 
settlements  a  provision  for  the  future  chil- 
dren of  an  intended  marriage,  who  before 
were  usually  left  at  the  mercy  of  the  par- 
ticular tenant  for  life."  Since  the  life  ten- 
ant, in  various  ways,  as  by  forfeiture,  fine  or 
recovery,  could  destroy  the  contingent  re- 
mainder, it  became  the  custom  to  limit  an 
estate  to  trustees,  called  trustees  to  preserve 
contingent  remainders,  which  estate  should 
take  effect  immediately  on  the  determination 
of  the  particular  estate  in  the  tenant  for 
life  and  should  continue  in  such  trustees  dur- 
ing the  life  of  the  life  tenant  as  a  particular 
estate  to  support  the  contingent  remainders 
expectant  on  his  death.  This  legal  estate 
limited  to  the  trustees  during  the  life  of  the 
life  tenant  was  good  as  a  vested  remainder 
so  that  in  case  of  the  destruction  of  the  par- 
ticular estate  of  the  life  tenant  by  his  for- 
feiture or  tortious  alienation,  etc.,  the  trus- 
tees would  have  an  immediate  right  of  entry 
which  was  sujQScient  to  support  contingent 
remainders.  2  Blk.  Com.  172;  Fearne  326, 
2  Washburn  on  Real  Property  262;  Wms. 
Real  Prop.  283;  Tiffany  Med.  Law  Real 
Prop.  sec.  123;  and  see  the  annotation  to 
Archer's  case,  1  Coke  66b,  as  reported  in  76 
Eng.  Rep.  (Reprint)   159. 

Where  there  was  a  limitation  of  a  particu- 
lar estate  with  a  limitation  to  trustees  to  sup- 
port contingent  remainders,  the  legal  estate 
in  the  trustees  was  sufficient  to  support  a 
contingent  remainder  to  unborn  persons 
though  all  the  other  particular  estate  was 
destroyed.'  Mansell  v.  Mansell,  Cas.  t.  Talb. 
252,  25  Eng.  Rep.  (Reprint)  763,  2  P.  Wms. 
678,  24  Eng.  Rep.   (Reprint)   913. 

But  where  there  was  a  limitation  to  trus- 
tees to  preserve  contingent  remainders,  in- 
termediate between  the  estates  of  the  par- 
ticular tenant  and  the  contingent  remainder- 
men, a  joining  by  the  particular  tenant  and 
the  trustees  in  a  conveyance  merged  the  estate 
of  the  trustees  with  that  of  the  particular 
tenant  and  since  by  the  conveyance  all  pre- 
ceding particular  estate  was  wiped  out,  con- 
tingent remainders  to  unborn  children  limit- 
ed thereon  were  destroyed  though  it  was  a 
breach  of  trust  in  the  trustees.  Piatt  v. 
Sprigg,  2  Vern.  303,  23  Eng.  Rep.  (Re- 
print) 796;  Mansell  v.  Mansell,  Cas.  t.  Talb. 
262,  26  Eng.  Rep.  (Reprint)  763,  2  P.  Wms. 
678,  24  Eng.  Rep.  (Reprint)  913.  See  also 
Pye  V.  George,  2  Salk.  (Eng.)  680,  affirmed 
1  Bros.  P.  C.  366.  See  also  Frewin  v.  Charle- 
ton,  1  Eq.  Cas.  Abr.  (Eng.)  386,  par.  4. 
See  also  Davies  v.  Weld,  1  Vern  (Eng.)  181, 
1   Eq.   Cas.  Abr.   386,   par.   6.     In   Piatt  v. 


Sprigg,  supra,  it  appeared  that  Sprigg,  after 
having  mortgaged  lands,  made  a  settlement 
of  the  equity  of  redemption  on  himself  for 
life,  remainder  during  his  life  to  the  use  of 
trustees  to  support  contingent  remainders, 
remainder  to  his  wife  for  life,  remainder  to 
his  first  and  other  (unborn)  sons  in  tail, 
remainder  to  his  own  right  heirs;  that  he 
thereafter  contracted  to  convey  the  equity 
of  redemption  to  the  plaintiff  Piatt,  that  the 
trustees  to  support  contingent  remainders 
refused  to  join  in  the  conveyance,  whereon 
the  vendee  in  the  contract  to  convey,  the 
plaintiff,  brought  his  bill  in  equity  to  force 
them  to  join.  There  having  been  no  issue  of 
the  marriage  of  the  trustor,  Sprigg,  the  trus- 
tees were  ordered  to  join  in  the  conveyance 
destroying  the  remainders.  It  seems  to  be 
the  meaning  of  the  decree  that  the  unborn 
children  would  be  bound  by  the  conveyance. 
In  Mansell  v.  Mansell,  Cas.  t.  Talb.  252,  25 
Eng.  Rep.  (Reprint)  763,  2  P.  Wms.  678,  24 
Eng.  Rep.  (Reprint)  913,  it  appeared  that 
there  was  a  devise  to  trustees  to  the  use  of 
D  for  her  life,  remainder  to  the  said  trustees 
and  their  heirs,  during  the  life  of  D,  in 
trust,  to  support  contingent  remainders,  re- 
mainder to  the  use  of  the  first  and  other  suc- 
cessive sons  of  D  in  tail  male.  D  then  mar- 
ried and  she  and  her  husband  joined  with 
the  remainderman  in  fee  in  a  feoffment  to 
trustees  to  the  use  of  her  husband  and  his 
heirs,  covenanting  to  levy  a  fine  to  his  use. 
The  trustees  to  preserve  contingent  remain- 
ders, appointed  by  the  will,  then  by  deed 
of  lease  and  release  conveyed  the  premises 
to  D  and  her  husband  in  fee,  D  being  at  the 
time  enceinte  of  a  son.  It  was  held  that  the 
feoffment  and  fine  joined  in  by  D,  her  hus- 
band, and  the  remainderman  in  fee,  did  not 
destroy  the  contingent  remainder  to  the  in- 
fant ventre  sa  mere;  but  that  the  deed  of 
lease  and  release  by  the  trustees  to  preserve 
contingent  remainders  did  destroy  it,  since  it 
left  nothing  in  the  way  of  a  particular  estate 
for  the  remainder  to  rest  on,  and  that  this 
was  the  case  although  it  was  a  gross  breach 
of  trust  in  the  trustees  to  make  this  deed  for 
which  breach  they  were  punishable  in  equity. 

b.  Under  Statute, 

In  order,  however,  to  avoid  the  destruction 
of  contingent  remainders  by  the  premature 
destruction  of  the  particular  estate  in  one 
of  the  ways  heretofore  explained  it  was  en- 
acted by  certain  statutes  [7  and  8  Vict,  e 
76,  8.  8,  as  repealed  and  re-enacted  by  the 
act  of  8  and  9  Vict.  c.  106,  s.  8  (1844)  ]  that 
a  contingent  remainder  should  be  capable  of 
taking  effect  in  spite  of  the  determination, 
by  forfeiture,  surrender,  or  merger,  of  any 
preceding  estate  of  freehold.  Those  statutes 
were  supplemented  by   another   [40  and  41 
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(1877)]    which    provided    as      over  became  vested  in- such  a  way  as  that 


Vict.  chap.  3 
follows:  **Every  contingent  remainder  cre- 
ated by  any  instrument  executed  after  the 
passing  of  this  act,  or  by  any  will  or  codicil 
executed  after  that  date,  in  tenements  or 
hereditaments  of  any  tenure,  which  would 
have  been  valid  as  a  springing  or  shifting 
use  or  executory  devise  or  other  limitation 
had  it  not  had  a  sufficient  estate  to  support  it 
as  a  contingent  remainder,  shall,  in  the  event 
of  the  particular  estate  determining  before 
the  contingent  remainder  vests,  be  capable 
of  taking  effect  in  all  respects  as  if  the  con- 
tingent remainder  had  originally  been  created 
as  a  springing  or  shifting  use  or  executory 
devise  or  other  executory  limitation."  In 
connection  with  that  statute  it  must  be  re- 
membered that  the  radical  difference  between 
a  contingent  remainder  and  an  executory  de- 
vise  was  that  the  latter  could  not  be  de- 
stroyed by  the  destruction  of  the  particular 
estate,  whereas  the  former  was  destroyed 
thereby.  That  distinction  was  pointed  out 
by  Sir  William  Blackstone,  2  Black.  Com. 
172-173,  as  follows:  "An  executory  devise  of 
lands  is  such  a  disposition  of  them  by  will, 
that  thereby  no  estate  vests  at  the  death 
of  the  devisor,  but  only  on  some  future 
contingency.  It  differs  from  a  remainder 
in  three  very  material  points:  1.  That  it 
needs  not  any  particular  estate  to  support 
it.  2.  That  by  it  a  fee  simple,  or  other  less 
estate,  may  be  limited  after  a  fee  simple.  3. 
Tliat  by  this  means  a  remainder  may  be  lim- 
ited of  a  chattel  interest,  after  a  particular 
estate  for  life  created  in  the  same." 

It  will  be  seen  that  the  effect  of  the  fore- 
going statutes  has  been  to  revolutionize  the 
law  of  contingent  remainders  in  England 
and  to  render  obsolete  most  of  the  learning 
as  to  the  destruction  of  such  remainders  to 
unborn  persons  by  reason  of  the  destruction 
of  the  particular  estate.  Williams  Real 
Prop.  282  (6th  ed.)  ;  2  Washburn,  Real 
Prop.  263;  1  Tiffany  Real  Prop.  sec.  123. 

c.  Infants  en   Ventre  8a  Mere, 

It  seems  that  at  the  early  common  law,  a 
child  en  ventre  sa  mere  was  deemed  unborn, 
and  a  limitation  of  a  remainder  to  an  unborn 
child  or  children  was  held  to  be  a  contingent 
remainder  to  a  person  not  in  esse,  even  as  to 
a  child  begotten  but  not  born.  So  that  where 
there  was  a  limitation  to  A  for  life,  remain- 
der to  his  first  son  in  tail  male,  remainder 
over  in  default  of  such  son,  and  the  life  ten- 
ant died,  leaving  his  wife  enceinte  with  a 
son,  it  was  held  that  tlie  remainder  could 
not  take  effect  to  the  infant  en  ventre  sa 
mere,  and  that,  since,  therefore,  the  remain- 
der to  him  did  not  vest  eo  instante  that  the 
particular  estate  determined,  that  contingent 
remainder  was  destroyed,  and  the  remainder 


it  could  not  be  divested.  Reeve  v.  Long,  1 
Salk.  (£ng.)  227.  The  judgment  of  the 
court  of  common  pJeas  in  that  case  was 
afilrmed  in  the  King's  Bench,  on  the  ground 
that  it  was  a  case  of  a  contingent  remainder 
and  not  of  an  executory  devise,  in  which 
opinion  the  judges  were  unanimous.  Reeve 
V.  Long,  4  Mod.  (Eng.)  282.  On  appeal  to 
the  House  of  Lords,  however,  that  judgment 
was  reversed  and  the  limitation  was  held  to 
be  a  springing  remainder  or  executory  de- 
vise, and  the  posthumous  son  was  held  to 
take.  But  it  seems  that  all  the  judges  were 
dissatisfied  with  the  decision  of  the  House 
of  Lords  and  blamed  the  judge  who  tried  the 
cause  for  permitting  so  clear  a  rule  of  law 
to  be  found  specially.  Reeve  v.  Long.  1  Salk. 
(Eng.)  227.  In  order  to  take  such  cases  out 
of  the  old  law  as  it  was  held  in  the  lower 
courts  in  Reeve  v.  Long,  supra,  a  statute  (10 
&  11  Will.  3,  c.  16)  was  enacted  whereby  a 
child  en  ventre  aa  mere  is  considered  as  in 
ease  and  as  ascertained  at  the  time  of  the 
death  of  its  father,  wherefore  a  remainder 
to  such  a  posthumous  child  will  not  be  de- 
stroyed by  the  determination  of  the  particu- 
lar estate  after  its  conception  but  before  its 
birth.  See  Tiffany  Mod.  Law  Real  Prop. 
3123.       » 


2.  By  Pabtition 


OB  Sale  under  Oboeb  of 
Court. 


It  has  been  held  that  where  there  is  a  de- 
cree against  the  first  remainderman  in  tail, 
a  sale  under  that  decree  is  binding  on  the 
then  unborn  subsequent  remaindermen  in  tail, 
barring  their  rights  though  they  are  not  and 
or  course  could  not  be  parties.  Giffard  v. 
Hort,  1  Sch.  &  Lef.    (Eng.)    386. 

And  a  tenant  for  life,  with  contingent  re- 
mainders to  his  unborn  sons  in  tail,  may 
file  a  bill  for  partition  and  a  decree  thereon 
will  be  binding  on  such  sons  when  they  come 
into  being,  if  it  appears  that  the  partition 
will  be  beneficial  to  the  contingent  remain- 
dermen. Gaskell  v.  Gaskell,  6  Sim.  (Eng.) 
643;  Wills  v.  Slade,  6  Ves.  Jr.  (Eng.)  498. 
In  Wills  V.  Slade,  supra,  an  objection  to  par- 
tition was  made  because  of  the  possibility  of 
other  children  coming  into  being  as  remain- 
dermen. Lord  Eldon  said:  "But  I  think, 
this  is  no  objection;  for  if  so,  in  every  case, 
where  there  is  a  settled  estate  with  remain- 
ders to  persons,  who  may  come  in  ease,  there 
never  can  be  a  partition." 

Likewise  a  decree  on  a  bill  for  the  redemp- 
tion of  a  mortgage  is  good  if  only  against 
the  persons  in  eaae  entitled  to  the  first  vested 
remainder,  and  will  be  binding  on  unborn 
contingent  remaindermen  when  they  come 
into  being.  Cholmondeley  v.  Clinton,  2  Jac. 
&  W,   (Eng.)   133. 
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III.  In  America, 

1.  Statute   Makinq    Particulab   Estate 

Unnecessary. 

In  many  of  the  states  of  America  statutes 
have  been  enacted  which,  in  divers  ways  and 
with  various  provisions,  arrive  at  the  same 
effect  as  the  English  statutes  heretofore 
quoted.  That  is,  they  have  the  effect  of  dis- 
pensing with  the  necessity  of  a  particular 
estate  to  support  a  contingent  remainder. 
Under  those  enactments  a  contingent  remain- 
der to  unborn  persons  cannot  be  destroyed  by 
mere  dcHtruction  of  the  preceding  particu- 
lar estate.  Moore  v.  Tate,  102  Ala.  320,  14 
So.  635. 

One  class  of  statutes  achieves  this  result 
by  providing  that  every  estate,  whether  cre- 
ated by  will  or  by  deed,  which  might  former- 
ly have  taken  eflfect  as  a  contingent  remain- 
der, shall  have  the  same  characteristics  and 
effect  as  an  executory  devise.  Since  at  com- 
mon  law  an  executory  devise  needed  no  par- 
ticular estate  to  support  it,  such  a  statute 
dispenses  with  the  need  for  a  particular  es- 
tate in  the  case  of  a  contingent  remainder. 
Such  is  the  statute  of  Alabama  (Ala.  Code 
1907,  §  3398)  ;  Moore  v.  Tate,  102  Ala.  320, 
14  So.  635,  wherein  it  was  held  that  where 
there  was  a  life  tenant,  remaindeV  to  his 
child,  children,  or  lawful  issue,  the  accept- 
ance by  the  life  tenant  of  a  deed  conveying 
the  interests  of  the  heirs  to  the  reversion  in 
fee  would  not  have  the  effect  of  cutting  off 
afterborn  children  of  the  life  tenant.  Some 
Alabama  cases  decided  independently  of  the 
statute  are  cited  in  the  following  subdivi- 
sions of  this  note. 

The  acts  of  another  class  provide  that  any 
estate  or  interest  in  land  may  be  conveyed 
by  proper  deed  without  livery  of  seizin  or 
other  ceremony.  Since  livery  of  seizin  at  the 
common  law  was  the  insuperable  barrier  to 
the  creation  of  freeholds  in  future  without  a 
particular  estate,  this  barrier  being  removed 
they  may  be  created  without  a  particular 
estate.  Such  is  the  Kansas  statute.  Miller 
V.  Miller,  reported  in  full  post,  this  volume, 
page  918. 

Such  statutes  exist  in  most  states,  al- 
though in  few  can  cases  be  found  within  the 
scope  of  this  note  to  illustrate  the  change 
of  the  common  law  wrought  by  the  statutes. 
And  reference  should  always  be  had  to  the 
statutes  of  any  jurisdiction  whose  law  on 
this  point  is  the  subject  of  inquiry.  As  to 
the  Georgia  statute,  see  post,  the  subdivision 
Trustcf's  to  Support  Remainders. 

2.  By  Destruction  of  Particular  Estate. 

a.  By  Termination  hy  Limitation, 

It  has  been  held  in  America  that  the  ap- 
parent intent  of  the  testator  outweighs  tech- 


nical rules  as  to  remainders,  and  that,  where 
the  testator's  intention  appears  to  have  been 
to  give  his  estate  to  his  son's  children  after 
the  death  of  the  life  tenant,  and  the  life  ten- 
ant dies  before  the  birth  of  the  son's  children, 
the  contingent  remainder  to  the  unborn  chil- 
dren is  not  defeated  by  the  termination  of  the 
particular  estate  before  the  remainder  can 
vest,  even  though  no  trustees  are  appointed 
to  support  the  contingent  remainders.  Hay- 
ward  v.  Spaulding,  75  N.  H.  92,  71  Atl.  219, 
wherein  the  court  said:  "Neither  does  his 
failure  to  provide  trustees  to  hold  an  estate 
sufficient  to  support  the  remainder,  in  ca«e  of 
the  death  of  his  widow  before  the  anticipated 
birth  of  children,  render  impossible  the  pres- 
ervation of  the  estate  for  them.  He  knew 
that  at  the  death  of  his  widow  the  appoint- 
ment of  an  executor  in  the  capacity  of  the 
plaintiff,  to  collect  the  estate  and  transmit  it 
to  the  persons  entitled,  would  be  required. 
Not  having  provided  another  to  hold  the  prop- 
erty, if  necessary,  it  is  to  be  inferred  he  in- 
tended to  impose  such  trust  upon  the  plain- 
tiff, or  upon  the  person  who  might  occupy  his 
position.  ...  If  the  plaintiff  cannot  exe- 
cute the  trust,  a  trustee  can  be  appointed  bj 
the  superior  court." 

But  on  the  other  hand  it  has  been  held  that 
where  contingent  remainders  are  limited  to 
the  heirs  of  a  living  person,  after  a  life  estate, 
if  the  life  tenant  dies  before  the  person  to 
whose  heirs  the  remainders  are  limited,  the 
contingent  remainders  are  destroyed  because 
of  the  doctrine  nemo  est  haeres  viventi^ 
Ryan  v.  Monaghan,  99  Tenn.  338,  42  S.  W. 
144.  In  that  case  it  appeared  that  there  was 
a  devise  to  the  testator's  widow  for  life,  re- 
mainder to  the  heirs  of  his  son.  The  widow 
died  while  the  son  was  still  living  and  un- 
married and  without  issue.  It  was  held  that 
the  contingent  remainder  to  the  heirs  of  the 
son,  which  would  have  inured  to  children  of 
the  son  then  unborn  if  the  son  had  prede- 
ceased the  widow,  were  destroyed  because  the 
widow  predeceased  the  son.  The  court  said: 
"This  estate,  thus  devised  to  the  *heirs  of  the 
son,  was  a  contingent  remainder,  and  as  this 
son  was  then  alive,  and  as  nemo  est  haeret 
viventia,  this  remainder  estate,  not  being  able 
to  take  effect  on  the  termination  of  the  par- 
ticular or  supporting  estate,  fell  to  the 
ground.*' 

b.  By  Conveyance. 

Though  the  cases  so  holding  are  outside  the 
scope  of  the  present  discussion,  it  is  a  gen- 
eral rule  that  conveyances  in  America  operate 
only  under  the  statute  of  uses,  are  innocent 
conveyances,  conveying  not  what  they  purport 
to  convey  as  did  the  tortious  conveyances  of 
the  common  law,  but  only  such  interest  as  the 
grantor  has  to  convey.  See  the  note  to  Vid- 
mer  y.  Lloyd,  reported  ante,  this  volume,  at 
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page  676.  Hence  such  a  conveyance  by  a  life 
tenant  purporting  to  convey  the  iee  has  no 
effect  to  destroy  contingent  remainders  to 
unborn  children  limited  after  such  life  estate, 
irrespective  of  the  statutes  such  as  that  in 
Alabama  (see  the  preceding  subdivision  of 
this  note)  making  a  particular  estate  unnec- 
essary. Doe  V.  Pickett^  66  Ala.  487 ;  Pickett  v. 
Pope,  74  Ala.  122.  See  also  Los  Angeles 
County  V.  Winans,  13  Cal.  App.  234,  100  Pac. 
640.  See  also  Hall  v.  Wright,  17  Cal.  App. 
502,  120  Pac.  429.  In  Doe  v.  Pickett,  supra, 
the  court  said:  "It  is  next  insisted,  that 
the  remainder  to  the  children  of  Mrs.  Hol- 
comber  [the  life  tenant]  was  defeated,  by  her 
alienation  in  fee  simple  of  the  premises,  to 
Dargan.  Hiere  has  never  been  in  this  state, 
with  the  exception  of  grants,  any  conveyances 
in  use,  not  deriving  their  operation  from  the 
statute  of  uses,  of  which  our  statute  of  1812 
(Clay's  Dig.  156,  sec,  35),  and  the  present 
statute  (Code  of  1876,  sections  2195-6),  each 
is  a  substantial  re-enactment.  Horton  v. 
Sledge,  29  Ala.  478.  By  feoffment,  or  by  fine, 
— ^under  the  operation  of  canons  of  the  ancient 
common  law,  never  adopted  here,  and  unsuited 
to  our  law  of  tenures;  destroying  the  nature 
of  the  particular  estate, — ^altering  its  quality 
and  quantity, — a  contingent  remainder  could 
be  defeated.  Between  all  such  wrongful  con- 
veyances, and  the  innocent  conveyances  deriv- 
ing operation  from  the  statute  of  uses,  a  dis- 
tinction was  at  common  law  observed.  The 
latter  had  no  effect  upon  contingent  remain- 
ders, because,  by  tlieir  very  nature,  they  were 
incapable  of  passing  any  greater  estate  than 
the  grantor  could  lawfully  convey.  4  Kent 
276;  2  Washb.  Real  Prop.  547.  The  deed  to 
Dargan  was  of  simple  bargain  and  sale,  pass- 
ing no  more  than  the  grantors  could  lawfully 
convey;  that  was  their  own  estate  or  interest 
in  the  premises,  and  was  as  incapable  of 
affecting  the  estate  in  remainder,  as  would 
have  been  an  alienation  by  a  mere  stranger 
who  was  without  estate  or  interest  to  convey." 

Nor  can  the  interests  of  unborn  remainder- 
men be  defeated  by  the  testamentary  or  other 
act  of  the  life  tenant.  Hall  v.  Wright,  17  Cal. 
App.  502,  120  Pac.  429.  See  also  Los  Angeles 
County  V.  Winans,  13  Cal.  App.  234,  109  Pac. 
640. 

But  in  some  early  cases  in  Pennsylvania 
and  South  Carolina  it  appeared  that  common- 
law  conveyances  were  executed  by  a  life  ten- 
ant, and  it  was  held  that  they  had  the  same 
tortious  efficacy  as  at  the  common  law  of 
England  to  forfeit  the  life  estate  and  destroy 
the  contingent  remainders  to  unborn  persons. 
Stump  v.  Findlay,  2  Rawle  (Pa.)  168,  19  Am. 
Dec.  632;  Dunwoodie  v.  Reed,  3  Serg.  &  R. 
(Pa.)  435;  Lyle  v.  Richards,  9  Serg.  &  R. 
(Pa.)  322;  Abbott  v.  Jenkins,  10  Serg.  &  R. 
(Pa.)  296;  Faber  v.  Police,  10  S.  C.  376; 
Snelling  v.  Lamai^,  32  S.  C.  72,  10  S.  E.  825, 


17  Am.  St.  Rep.  835.  In  Lyle  v.  Richards, 
supra,  it  was  held  that  the  common-law  doc- 
trine of  the  forfeiture  of  a  particular  life 
estate  by  a  common  recovery  by  the  life  ten- 
ant was  a  part  of  the  law  of  Pennsylvania  and 
that  a  common  recovery  by  the  tenant  de- 
stroyed contingent  remainders  to  his  first  and 
other  sons  in  tail.  It  was  said  therein,  per 
Tilghman,  C.  J.:  "But  it  is  contended  also, 
that,  independently  of  the  act  of  assembly, 
forfeiture  is  founded  altogether  on  feudal 
principles,  and  therefore,  ought  not  to  be 
adopted  in  Pennsylvania.  That  argument 
would  carry  us  too  far;  the  principles  of  the 
feudal  system  are  so  interwoven  with  our 
jurisprudence,  that  there  is  no  removing  them 
without  destroying  the  whole  structure. 
When  our  ancestors  claimed  the  benefit  of  the. 
common  law,  they  took  it  as  it  was,  except 
such  parts  as  were  manifestly  unsuitable  to 
their  condition.  Now,  so  far  from  anything 
unsuitable  is  there  in  the  principle  of  forfei- 
ture applied  to  the  case  before  us,  that  it 
appears  to  me  to  accord  exactly  with  the 
spirit  of  our  constitution.  Pennsylvania  has 
been  always  anxious  to  remove  obstructions  to 
the  free  alienation  of  lands.  Contingent  re- 
mainders are  a  great  obstruction  to  free 
alienation;  of  which  nothing  can  afford  a 
stronger  proof  than  the  situation  of  the 
Hamilton  estate.  Had  the  intention  of  the 
testator  been  carried  into  full  effect,  the  prog- 
ress of  the  city  of  Philadelphia  would  have 
been  arrested  for  half  a  century,  and  perhaps 
much  longer,  in  a  very  interesting  quarter; 
and  for  what  purpose?  Certainly,  for  no  oth- 
er than  the  gratification  of  family  pride. 
This  is  a  feeling  which  every  man  has  a  right 
to  indulge,  within  the  limits  of  the  law;  but 
no  man  has  a  right  to  say,  that  all  principles 
which  tend  to  restrain  his  inclination,  are 
unreasonable  and  unfit  for  the  country.  It 
cannot  be  denied,  that  the  suffering  of  a  com- 
mon recovery  by  tenant  for  life,  works  a  for- 
feiture of  his  estate,  by  the  common  law,  and 
consequently,  destroys  all  remainders,  which, 
at  the  moment  of  forfeiture,  rest  in  contin- 
gency. It  lies  upon  those,  then,  who  deny  the 
existence  of  the  law  of  forfeiture  in  Pennsyl- 
vania, to  prove  it;  I  do  not  perceive  that 
any  such  proof  has  been  given."  It  was  fur- 
ther said  in  that  case  by  Duncan,  J.:  "The 
common  law  of  common  recoveries  is  the 
common  law  of  Pennsvlvania.  Are  eontin- 
gent  remainders  acknowledged  by  our  law? 
For  if  they  are,  they  must  partake  of  the 
destructible  quality  which  their  very  name 
impresses  on  them.  That  such  things  are  was 
not  denied  in  Dunwoodie  v.  Reed,  and  if  thcv 
are,  they  must  require  a  particular  estate  to 
support  them.  They  cannot  live  in  the  air,  or 
be  dandled  in  gremio  lepri.s,  until  they  are 
ripe  for  enjoyment;  they  hold  life  by  a  most 
attenuated  thread;  take  away  this  prop,  and 
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they  drop  into  the  grave,  or  rather,  their 
potentiality  of  future  existence  is  annihi- 
lated; present  existence  they  have  none;  they 
never  were  in  rerum  naturae.  And  this  prop 
may  not  only  be  removed  by  the  forfeiture  of 
tenant  for  life,  but  is  subject  to  the  accident 
of  the  consolidation  of  the  two  estates,  for 
life  and  in  fee,  by  merger,  which  may  happen 
by  act  of  the  parties,  surrender  by  tenant  for 
life  to  him  who  holds  the  ultimate  fee,  either 
by  way  of  remainder  or  reversion,  or  by  act 
of  law,  mediate  descent.  For  whoever  or 
whatever  avoids  the  first  estate  of  freehold, 
avoids  remainders  expectant  on  this  estate, 
whether  it  be  by  act  of  tenant  for  life,  or  act 
of  law,  altering  the  particular  estate  in  quan- 
tity of  interest;  for  it  is  not  the  same  estate, 
whatever  may  have  produced  the  alteration." 
In  Stump  V.  Findlay,  2  Rawle  (Pa.)  168,  19 
Am.  Dec.  632,  it  was  held  (1828)  that  a  com- 
mon recovery  suffered  by  a  tenant  for  life  was 
a  forfeiture  of  his  estate,  and  consequently  de- 
stroyed contingent  remainders  to  his  children 
limited  thereafter.  The  case  does  not  disclose 
whether  the  children,  remaindermen,  were 
born  at  the  time  of  the  recovery.  The  same 
ruling  was  made  in  Abbott  v.  Jenkins,  10 
Serg.  &  R.  (Pa.)  296,  which  case  appears  to 
concern  the  rights  of  unborn  contingent  re- 
maindermen. In  Fabcr  v.  Police,  10  S.  C. 
376,  it  appeared  that  there  was  a  devise  to 
John  Faber  for  life;  and,  from  and  immedi- 
ately after  the  death  of  John  Faber,  to  trus- 
tees for  the  use  of  the  lawful  issue  of  the  said 
John  Faber.  Before  his  marriage  John  Faber, 
the  life  tenant,  made  a  feoffment  with  livery, 
his  vendee  reconveying  to  him  in  fee.  Later 
he  conveyed  the  premises  to  his  mother  but 
they  returned  to  him  by  descent  and  he  then 
contracted  to  convey  them  to  the  defendant 
Police,  who  refused  because  of  defect  in  the 
title  which  Faber  could  convey,  due  to  the 
fact  that  children  had  been  born  to  Faber  who 
might  take  as  contingent  remaindermen.  The 
court  held  that  since  passive  trusts  are  exe- 
cuted by  the  statute  of  frauds  the  trustees 
appointed  in  the  will  to  hold  for  the  use  of 
the  issue  of  John  Faber  did  not  have  the 
legal  title  and  hence  did  not  protect  the  con- 
tingent remainders  from  destruction,  and  that 
the  feoffment  with  livery,  by  John  Faber,  de- 
stroyed the  contingent  remainders  to  his 
after-born  children.  The  court  said:  "Until 
the  death  of  John  Lewis  Faber  it  must  re- 
main perfectly  uncertain  who  will  be  the  per- 
sons to  take,  and  hence  the  remainders  are 
contingent.  If  so,  then,  it  necessarily  follows, 
upon  the  authority  of  Redfern  v.  Middleton, 
Rice  L.  459,  in  which  the  court  of  errors 
adopted  the  reasoning  of  Chancellor  Harper 
in  his  circuit  docfee  in  Dehon  v.  Redfern, 
Dud.  Eq.  115,  that  the  contingent  remainders 
to  the  issue  of  John  Lewis  Faber,  and  in 
default  of  such  issue  to  the  residuary  lega- 


tees and  devisees,  were  barred  by  the  deed  of 
feoffment  and  livery  of  seizin  to  Folker,  and 
by  his  reconveyance  to  John  Lewis  Faber  and 
the  release  of  Mrs.  Ann  Margaret  Faber  of  all 
her  interest  the  absolute  title  was  perfected 
in  the  said  John  Lewis  Faber."  In  Snelling 
V.  Lamar,  32  S.  C.  72,  17  Am.  St.  Rep.  836, 
it  was  held  that  a  feoffment  with  livery  of 
seizin  made  by  life  tenants  destroyed  con- 
tingent remainders  to  children  of  the  life 
tenants,  born  or  unborn. 

But  it  was  held  in  Bentham  v.  Smith, 
Cheves  Eq.  (S.  C.)  33,  34  Am.  Dec.  599,  that 
although  a  feoffment  with  livery  by  a  life 
tenant  will  bar  contingent  remainders  to 
children  to  be  bom  to  such  life  tenant,  yet 
a  mortgage  or  foreclosure  would  not  have 
that  effect,  and  that  a  court  of  equity  will 
not  lend  its  aid  to  bar  contingent  remainder- 
men where  the  life  tenant  has  made  an  in- 
effectual effort  so  to  do. 

The  law  declared  in  the  foregoing  cases  was 
changed  in  South  Carolina  by  the  act  of  1883 
(Civil  Code,  sec.  2465)  which  provides  that 
"no  estate  in  remainder,  whether  vested  or 
contingent,  shall  be  defeated  by  any  deed  of 
feoffment  with  livery  of  seizin.''  McCreary  v. 
Coggeshall,  74  S.  C.  42,  7  Ann.  Cas.  693,  63 
S.  E.  978,  7  L.R.A.(N.S.)   433. 

C.  By  Merger,  Election  or  Breach  of 
Condition. 

But  although  under  American  adoptions  or 
re-enactments  of  the  statutes  of  uses  a  par- 
ticular tenant  may  no  longer  make  such  a 
tortious  conveyance  as  will  forfeit  his  estate 
and  wipe  out  contingent  remainders  support- 
ed thereby,  nevertheless  it  is  still  the  rule, 
as  at  common  law,  that  the  merger  of  the 
particular  estate  in  the  ultimate  reversion,  by 
the  combining  of  both  estates  in  the  same 
person  by  purchase  or  descent,  destroys  con- 
tingent remainders  to  unborn  persons,  in  the 
absence  of  a  statutory  change  in  this  regard. 
Craig  V.  Warner,  5  Mackey  (D.  C.)  460,  60 
Am.  Rep.  381 ;  Barr  v.  Gardner,  259  111.  256, 
102  N.  £.  287;  Messer  v.  Baldwin,  262  Ul. 
48,  104  N.  E.  195;  Smith  v.  Chester,  reported 
in  full  post,  this  volume,  at  page  925;  Blake- 
ley  V.  Mansfield,  274  111.  133,  113  N.  E.  38; 
Archer  v.  Jacobs,  125  la.  467,  101  N.  W.  196; 
Jordan  v.  McClure,  85  Pa.  St.  495;  Diamond 
V.  Rotan  (Tex.)  124  S.  W.  196  (semble). 
See  also  Hill  v.  Hill,  264  111.  219,  106  N.  E. 
262;  Harris  v.  McElroy,  46  Pa.  St.  216.  And 
see  the  reported  case.  In  Craig  v.  Warner, 
supra,  it  appeared  that  one  moiety  of  the 
reversion  descended  on  the  life  tenant  and  he 
secured  the  other  moiety  by  conveyance.  This 
was  held  to  merge  the  particular  estate  in  the 
reversion  and  to  destroy  contingent  remain- 
ders to  unborn  issue.  The  court  said:  '*It 
was    objected    by    the    plaintiffs    that    Mrs. 
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Burche'B  deed  was  ineffectual  to  bar  the  re- 
mainder, because  it  was  only  a  bargain  and 
sale  and  not  a  feoffment;  and  on  this  point 
we  were  referred  to  Dennett  v.  Dennett,  40 
N.  H.  198.  The  same  objection,  we  presume, 
was  intended  to  apply  to  Dr.  Craig's  deed  to 
Loughlin.  But  that  rule  is  wholly  inappli- 
cable to  such  a  transaction.  When  a  life 
tenant,  having  only  his  particular  estate,  con- 
veys in  fee  simple,  the  question  is,  whether 
he  has  forfeited  his  life  estate  and  thereby 
destroyed  the  dependent  remainder;  and  such 
forfeiture  takes  place  only  when  he  makes  a 
tortious  conveyance  which  disseizes  the  re- 
version. Of  course  conveyances  under  the 
statute  of  uses  have  no  such  effect,  and  for 
that  reason  do  not  forfeit  the  life  estate  nor 
destroy  the  contingent  remainder.  It  does 
not  follow  that  they  are  ineffectual  to  work 
merger,  for  forfeiture  and  merger  are  very  dif- 
ferent things.  In  order  to  work  the  latter, 
it  is  enough  that  the  two  estates  should  come 
together;  and  there  is  no  question  of  the 
sufficiency  of  a  deed  of  bargain  and  sale  to 
convey  the  reversion  to  the  tenant,  or  to  con- 
vey both  the  life  estate  and  the  reversion  to 
a  vendee.  The  passage  in  Fearne  ( Gont.  Rem. 
p.  322)  which  is  referred  to  as  authority  re- 
quiring a  feoffment  has  no  reference  to  the 
cases  just  stated.  He  is  there  speaking  of  a 
conveyance  of  the  life  estate  alone,  and  such  a 
conveyance  can  affect  the  remainder  only  on 
the  principle  of  forfeiture  of  the  life  estate. 
In  a  note  to  that  passage,  Mr.  Butler  has 
pointed  out  the  distinction  between  this  and 
a  conveyance  of  the  particular  estate  and  the 
reversion  together."  In  Archer  v.  Jacobs, 
125  la.  467,  101  N.  W.  195,  it  was  said:  "As 
already,  intimated,  if  a  remainder  be  contin- 
gent, and  the  contingent  event  does  not  occur 
until  after  the  expiration  of  the  life  tenancy, 
the  remainder  is  extinguished,  because  it  is 
an  invariable  principle  that  a  remainder  can- 
not exist  without  a  particular  estate  to  sup- 
port it,  and,  if  the  particular  estate  expires 
before  the  remainderman  is  qualified  to  take 
possession,  the  remainder  expires  with  it.  In 
this  connection  it  is  to  be  further  noted  that 
a  life  tenancy  may  be  terminated  in  other 
ways  than  by  the  death  of  the  tenant.  At 
common  law  such  estate  could  be  prematurely 
terminated  by  an  attainder  of  the  tenant  thus 
working  a  forfeiture  to  the  crown,  or  by  the 
act  of  the  life  tenant  himself  in  conveying  the 
land  by  feoffment  and  livery  of  seizin,  or  by 
suffering  a  fine  or  recovery,  or  by  surrender 
of  the  estate  to  the  immediate  remainderman 
or  reversioner,  or  by  merger  of  the  estate  in 
the  inheritance.  The  elimination  of  the  life 
estate  in  either  of  these  methods  had  precisely 
the  same  effect  upon  the  interests  of  the  re- 
mainderman as  if  the  tenancy  had  been  deter- 
mined by  the  death  of  the  tenant,  the  holder 
of  the  vested  remainder  acquired  the  immedi- 


ate right  of  possession,  and  the  contingent 
remainders,  if  any,  were  forever  destroyed. 
Forfeiture  by  attainder  is  not  recognized  in 
modern  jurisprudence.  The  solemn  farces 
enacted  in  fictitious  suits  known  as  'fines' 
and  'reeoveries'  have  been  practiced  in  some 
of  the  older  states  of  the  Union,  but  are  now 
quite  generally  abolished.  The  transfer  of 
title  by  feoffment  and  livery  of  seizin  has 
given  away  to  the  more  simple  methods  of 
modern  conveyancing,  although  its  practice 
lingered  in  some  of  our  states  imtil  a  com- 
paratively late  day.  Redfern  v.  Middleton, 
Rice  L.  (S.  C.)  459.  But  the  effect  of  a  sur- 
render of  the  life  estate,  or  of  its  merger  into 
the  inheritance,  seems  to  remain  unimpaired, 
except  in  those  jurisdictions  where  changes 
have  been  introduced  by  statute.  .  .  .  The 
only  heirs  at  law  of  the  testator  were  William 
E.  English  and  Mrs.  Walling,  and  by  their 
deeds  this  reversion  passed  to  the  plaintiff. 
Craig  V.  Warner,  5  Mackey  (D.  C.)  460,  60 
Am.  Rep.  381;  Feame's  Gont.  Rem.  360.  This 
union  of  the  life  estate,  the  vested  remainder 
and  the  reversion  in  a  common  grantee  must 
be  held,  we  think,  to  merge  and  destroy  the 
contingent  remainders  limited  to  persons  who 
are  not,  and  may  never  be,  in  being.  It  was 
always  possible  to  defeat  a  contingent  re- 
mainder at  common  law  by  destroying  the 
particular  estate  before  the  happening  of  the 
contingency  upon  which  the  interest  was  to 
become  vested.  2  Washburn  Real  Property, 
section  1544.  In  some  and  perhaps  in  most 
of  the  states,  statutes  have  been  enacted  to 
regulate  or  prevent  such  elimination  of  con- 
tingent intei^sts,  but  in  the  absence  of  such 
enactments  the  courts  very  generally  recog- 
nize the  effect  of  a  surrender  or  merger  of  a 
life  estate  as  at  common  law."  In  Jordan  v. 
McClure,  85  Pa.  St.  495,  the  court  said:  "Tak- 
ing the  entire  clause  together  we  are  of  the 
opinion  that  it  granted  an  estate  for  their 
lives  to  Pomp,  Tamer  and  Betty,  with  a  re- 
mainder to  their  children  for  their  lives. 
This  was  of  course  a  contingent  remainder  to 
the  children,  as  there  were  none  then  in  being. 
The  reversion  in  fee  was  vested  in  James 
Nicholson,  for  a  limitation  to  the  right  heirs 
of  the  grantor  continues  in  him  as  the  old 
reversion:  Fearne  on  Gont.  Rem.  60.  James 
Nicholson  devised  this  reversion  after  the 
death  of  his  widow  to  Pomp,  Tamer  and  Betty 
in  fee,  subject  as  we  have  seefl  to  an 
executory  devise  over  to  the  survivor.  When 
it  vested  in  them  a  merger  of  their  life  estate 
held  under  the  deed  immediately  took  place — 
of  the  lesser  into  the  greater  estate.  No  chil- 
dren of  Pomp,  Tamer  and  Betty  had  been 
then  born — the  life  estate  to  them  in  remain- 
der was  still  in  contingency.  It  was  de- 
stroyed by  the  merger,  a  familiar  and  well- 
settled  principle:  Fearne  on  Cont.  Rem.  323. 
The  life  estate  in  remainder  was  left  without 
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any  particular  estate  to  support  it  and  it 
fell.  The  deed  to  McClure  then  passed  to  him 
the  fee."  In  Diamond  v.  Rotan  (Tex.)  124 
S.  W.  196,  it  appeared  that  there  was  a  lim- 
itation by  will  to  the  testator's  son  for  life, 
with  a  condition,  in  the  nature  of  a  spend- 
thrift trust,  to  the  effect  that  if  he  or  any 
creditor  of  his  should  sell  any  part  thereof 
the  title  should  immediately  vest  in  his  chil- 
dren, if  any,  if  not  in  the  heirs  of  the  testator, 
and  if  at  his  death  there  should  have  been 
no  breach  of  condition  and  the  title  to  the 
premises  should  still  be  in  him,  then  it  should 
devolve  on  his  heirs.  The  testator  died  be- 
fore any  issue  was  born  to  the  son  and  it  was 
said  that  in  that  interval  the  possibility  of 
reverter  which  had  remained  in  the  testator 
contingent  on  alienation  by  the  son  devolved 
on  the  son  as  the  only  heir  at  law  of  the 
testator,  whereon  the  possibility  of  reverter 
merged  in  the  life  estate,  leaving  in  the  son 
an  estate  to  him  and  his  heirs,  or  all  the 
el^nents  of  a  fee  simple,  and  that  by  this 
merger  the  contingent  remainders  to  the  still 
unborn  children  of  the  son  conditioned  on 
alienation  of  the  estate  by  him  were  de- 
stroyed. The  court  said:  "If  we  treat  the 
condition  in  this  deed  as  valid,  and  the  aliena- 
tion as  ipso  facto  terminating  his  estate  under 
the  deed,  Leonard's  rights  as  an  heir  to  the 
reversion,  and  remainder,  would  immediately 
come  into  existence  and  form  the  basis  of  a 
fee  simple  estate.  In  short,  there  was  during 
that  time  merged  in  him  all  the  component 
parts  of  a  complete  fee  simple  right.  The 
limitation  to  his  children,  then  unborn,  was 
a  mere  contingency  that  did  not  amount  to  a 
vested  estate.  During  the  interval  between 
the  death  of  his  mother  and  the  birth  of  his 
children  Leonard  stood  as  the  sole  representa- 
tive of  all  those  who  could  take  for  a  breach 
of  the  conditions  in  the  deed.  Having  thus 
been  endowed  at  one  time  with  all  the  com- 
ponent parts  of  the  entire  estate,  it  would 
seem  that  there  was  a  complete  merger,  and 
the  contingent  remainder  limited  to  the  chil- 
dren thereby  defeated."  In  Crisfield  v.  Storr, 
36  Md.  129,  11  Am.  Rep.  480,  it  was  said, 
however,  obiter,  that  such  a  merger  was  not 
worked  by  the  descent  of  the  fee  upon  the 
life  tenant,  in  a  case  in  which  the  fee  de- 
scended from  the  same  person  by  whose  will 
the  life  estate  was  created  and  at-  the  same 
moment.' 

But  a  life  estate  cannot  be  merged  into  a 
contingent  remainder.  So  that  where  there 
is  a  life  estate  with  successive,  alternative 
contingent  remainders,  a  conveyance  to  the 
life  tenant  of  the  interest  of  the  most  remote 
contingent  remainderman  will  not  merge  the 
life  estate  into  the  fee  so  as  to  destroy  the 
rights  of  intermediate  remaindermen,  unborn 
at  the  time  of  the  conveyance  but  who  after- 
ward come  into  being.    Stewart  v.  Neely,  139 


Pa.  St.  309,  20  Atl.  1002,  wherein  it  appeared 
that  there  was  a  limitation  to  A  for  life, 
remainder  to  her  children  if  she  should  have 
any,  if  not  remainder  over  to  B.  Before  the 
birth  of  any  children  to  her,  A  purchased  and 
secured  a  conveyance  of  the  right  of  B  in  the 
estate.  A  afterward  had  children.  The  court 
said :  "The  authorities  cited  on  behalf  of  the 
appellants  were  not  necessary  to  sustain  the 
familiar  rule  of  the  common  law,  that  a  con- 
tingent remainder  must  have  an  estate  of  free- 
hold to  support  it.  The  application  of  this 
rule  to  the  case  in  hand  is  unique.  It  may 
be  concisely  stated  thus:  The  tenant  for  life 
purchases,  and  has  conveyed  to  her  by  deed, 
the  interest  of  the  contingent  remainderman, 
• — the  one  furthest  removed  from  the  siicces- 
sion.  The  life  tenant  then  claims  that  her 
life  estate  is  merged  into  the  remainder,  that 
intermediate  contingent  remainders  are  there- 
by destroyed,  and  that  by  reason  thereof  the 
life  estate  has  been  enlarged  into  a  fee.  The 
idea  of  a  life  estate  being  merged  into  a  con- 
tingent remainder  is  a  novel  proposition. 
Aside  from  this,  a  contingent  remainder  can 
only  be  conveyed  by  a  devise ;  a  deed  purport- 
ing to  convey  it  operates  only  as  an  estoppel, 
unless  the  conveyance  is  after  the  contingency 
happens:  4  Kent.  Ck>m.  260;  Williams  R.  P. 
215 ;  1  Washb.  R.  P.  264.  We  think  judgment 
was  properly  entered  for  the  defendant  on  the 
case  stated." 

An  election  under  a  will  which  destrovs  a 
life  estate  created  by  the  will  destroys  at  the 
same  time  contingent  remainders  to  unborn 
children  limited  on.  the  life  estate.  Bouknight 
V.  Brown,  16  S.  C.  166,  wherein  it  appeared 
that  there  was  a  devise  of  one-fourth  interest 
to  the  testator's  legitimate  son,  the  rest  to 
illegitimates  for  life  remainder  to  their  issue. 
After  a  bill  in  diancery  by  the  legitimate  son, 
he  and  the  illegitimates,  the  life  tenants  un- 
der the  will,  entered  into  an  agreement  where- 
by the  illegitimates  accepted  other  portions 
than  and  in  lieu  of  those  devised  by  the  will. 
It  was  held  that  this  election  destroyed  the 
life  estates  created  by  the  will  and  destroyed 
the  contingent  remainders  to  children  of  one 
of  the  former  life,  tenants  born  after  the 
election  was  made.  The  court  said:  "A  con- 
tingent remainder  may  be  destroyed  at  com- 
mon law  by  fine  or  recovery,  by  merger  of  the 
particular  estate,  or  by  any  displacement 
thereof,  and  this  is  the  great  and  essential 
difference  between  a  contingent  remainder  and 
executory  devise.  *It  is  agreed  when  a  pre- 
ceding freehold  has  once  vested,  no  subsequent 
accident  will  make  a  contingent  remainder 
inure  as  an  executory  devise,  its  character 
as  a  remainder  having  been  then  finally  es- 
tablished.' Fearne  Rem.  525-5;  2  Washb. 
Real  Prop.  348.  This  will  at  the  death  of  the 
testator  was  good,  and  Sarah's  life  estate 
vested  under  it,  but  when  William  elected  to 
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invalidate  it  the  life  estate  of  Sarah  was 
destroyed,  and  that  destruction  included  the 
contingent  interest  of  the  unborn  children. 
As  tersely  stated  by  the  referee,  'the  gift  to 
the  issue  of  the  illegitimate  daughter  was  con- 
tingent, and  fell  with  the  precedent  particular 
estate,  upon  which  it  depended.'  The  gift  to 
Sarah  being  void,  the  gift  to  her  unborn  issue 
who  survived  her  was  also  void." 

But  where  a  widow  by  the  will  of  her  hus- 
band is  given  a  life  estate,  with  contingent 
remainders  to  children,  of  a  sister,  born  and 
unborn,  the  election  of  the  widow  to  take  one- 
half  of  the  estate  under  a  statute,  instead  of 
taking  the  provision  of  the  will,  does  not  de- 
stroy the  contingent  remainders,  by  wiping 
out  the  life  estate.  Wakefield  v.  Wakefield, 
256  111.  296,  Ann.  Cas.  1913E  414,  100  N,  E. 
275,  wherein  the  court  said:  "Counsel  also 
seeks  to  apply  the  rule  that  in  order  to  have 
a  contingent  remainder  there  must  always  be 
a  particular  estate  to  support  it  and  the  re- 
mainder must  vest  during  the  existence  of  the 
particular  estate  or  at  the  instant  of  its 
determination.  From  that  rule  it  is  argued 
that  the  renunciation  by  the  widow  of  the 
life  estate  devised  to  her  left  no  precedent 
estate  upon  which  the  contingent  remainder 
could  rest,  and  therefore  it  was  destroyed. 
That  rule  does  not  apply  to  a  case  where  a 
widow  renounces  the  provision  made  for  her 
in  her  husband's  will,  because  the  fact  that 
she  chooses  to  decline  the  provisions  of  the 
will  in  her  favor  does  not  destroy  the  wMll  or 
render  any  part  of  the  estate  intestate,  but 
under  the  statute  legacies  and  bequests  are 
to  be  equalized  and  the  property  not  taken 
by  the  widow  passes  by  the  will." 

It  has  been  held  that  even  if  the  common- 
law  rule  prevails  that  a  forfeiture  of  tlie  life 
estate  for  breach  of  condition  will  destroy 
contingent  remainders  supported  by  the  life 
estate,  still  such  destruction  of  remainders 
will  not  be  caused  by  mere  liability  to  forfeit 
for  breach,  but  that  there  must  be  entry  for 
condition  broken,  or  claim  by  the  heirs,  before 
the  estate  in  remainder  will  be  avoided.  Wil- 
liams V.  Angell,  7  R.  I.  145,  wherein  it  ap- 
peared that  there  was  a  life  estate  with  con- 
tingent remainders  to  unborn  issue,  the  life 
estate  being  subject  to  the  condition  of  the 
payment  of  an  annuity.  The  life  tenant  made 
default  in  payment  of  this  annuity.  The 
court  said:  *'A  second  objection  suggested  to 
this  title  of  tlie  wards  is,  that  the  title  has 
been  forfeited  under  the  condition  imposed 
upon  the  estate  for  life.  Tliis  condition  was, 
that  the  tenant  for  life  should  pay  into  the 
hands  of  Elinha  Harris,  appointed  a  trustee 
for  that  purpose,  yearly,  the  sum  of  twenty- 
five  dollars.  This  annuity  was  not  paid.  The 
arrears  amounted,  in  1841,  to  the  sum  of 
$211.77,  no  part  of  which  has  ever  been  paid. 
It  is  suggested,  that  the  life  estate,  by  the 
Ann.  Cas.  I917A.— 58. 


forfeiture,  was  destroyed  before  the  birth  of 
issue,  and  before  the  remainder  could,  by 
law,  vest,  and  so  the  remainder  failed  for 
want  of  this  estate  to  support  it.  By  the 
failure  to  pay,  and  suffering  the  annuity  to 
be  in  arrear,  the  life  estate  became  liable  to 
forfeiture;  and  had  the  proper  proceedings 
been  taken  to  avoid  the  estate  for  this  cause 
(and  equity  had  not  relieved  against  it,  as  it 
might)  it  might  have  been  and  would  have 
been  destroyed.  In  order  to  the  forfeiture 
in  such  case,  however,  it  is  necessary  that 
there  should  be  an  entry  for  condition  broken, 
or  claim  by  the  heirs  for  the  purpose  of  avoid- 
ing the  estate.  Co.  Lit.  §  247;  2  Bl.  Com. 
136;  Cruise  Digest,  ch.  xxxii.  §  30.  No  di- 
rect claim,  and  no  entry  were  ever  made  for 
the  forfeiture  of  this  estate  while  it  existed; 
but  it  remained  subsisting  in  the  donee  until 
it  expired  by  its  own  limitation,  upon  his 
death,  and  until,  by  the  terms  of  the  will, 
the  remainder  vested  in  his  issue.*' 

d.  Trii8tee8  to  Support  Remainders, 

Where  a  statute  provides  that  no  particular 
estate  is  needed  to  support  contingent  re- 
mainders, or  that  no  forfeiture  shall  result 
for  a  life  tenant  selling  the  entire  estate  in 
lands,  etc.,  there  is  no  need  of  resort  to  tlie 
device  of  appointing  trustees  to  support  con- 
tingent remainders  to  unborn  persons,  for 
the  termination  of  the  particular  estate  will 
not  destroy  the  remainder.  Fleming  v. 
Hughes,  99  Ga.  444,  27  S.  E.  791;  Smith  v. 
McWhorter,  123  Ga.  287,  61  S.  E.  474,  107 
Am.  St.  Rep.  85.  In  the  case  first  cited  tlie 
court  said:  "Under  the  old  law  in  England, 
and  possibly  in  this  state  before  the  code,  a 
trust  to  preserve  a  contingent  remainder, 
which  was  only  necessary  because  such  a  re- 
mainder was  then  liable  to  be  defeated  by  the 
premature  termination  of  the  life  estate,  by 
forfeiture  or  otherwise,  was  usually  made  by 
granting  or  devising  the  remainder  after  the 
life  estate,  and  during  the  life  of  the  life 
tenant,  to  a  trustee  for  that  express  purpose, 
with  a  legal  remainder  over  to  the  contingent 
beneficiaries  after  the  death  of  the  life  tenant. 
.  .  .  Or  by  making  the  grant  or  devise 
direct  to  a  trustee  for  the  life  tenant,  with 
the  legal  remainder  over.  Moody  v.  Walters, 
16  Ves.  Jr.  (Eng.)  294.  Under  either  mode, 
the  active  duties  of  such  a  trustee  were  only 
called  into  action  in  behalf  of  the  remainder- 
men during  the  life  of  the  life  tenant,  if  at  all, 
as  to  take  possession  of  the  property  until 
the  death  of  the  life  tenant,  on  account  of 
some  act  of  the  latter  which  amounted  to  a 
forfeiture  of,  or  otherwise  terminated  prema- 
turely, the  life  estate  which  supported  the 
contingent  remainder.  These  duties,  even 
under  the  old  law,  never  required  such  a  trus- 
tee to  hold  the  fee,  or  made  the  estate  of  the 
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contingent  beneficiaries  equitable.  .  .  .  But 
in  Georgia,  since  our  code,  'No  particular  es- 
tate being  necessary  to  sustain  a  remainder 
under  this  code,  the  defeat  of  the  particular 
estate  for  any  cause  does  not  destroy  the 
remainder/  Code,  §  2264.  Section  2260  also 
says,  *No  forfeiture  shall  result  from  a  tenant 
for  life  selling  the  entire  estate  in  lands;  the 
purchaser  acquires  only  his  interest/  And 
'wherever  there  are  such  statutes,  it  is  not 
necessary  to  interpose  a  remainder  to  trus- 
tees' to  preserve  a  contingent  remainder. 
Tiedeman  on  Real  Property,  sec.  424,  p.  342. 
This  is  now  even  the  law  in  England.    Ibid." 

In  Webster  v.  Oilman,  1  Story  499,  29  Fed. 
Cas.  No.  17,335,  it  was  said,  arguendo,  that 
where  there  is  a  limitation  of  a  life  estate, 
remainder  to  trustees  to  support  contingent 
remainders,  remainder  to  unborn  heirs  in  tail 
male  of  the  life  tenant,  a  disclaimer  by  the 
life  tenant,  though  destroying  his  particular 
estate,  vests  the  trust  estate  in  remainder  in 
the  trustees  to  support  contingent  remainders, 
and  their  estate  will  be  sufficient  to  support 
and  prevent  the  destruction  of  the  remainders 
to  unborn  male  issue  of  the  life  tenant. 

In  Harris  v.  McElroy,  45  Pa.  St.  221,  it 
was  held  that  a  court  of  equity  will  not  de- 
cree a  conveyance  of  the  fee  by  trustees  to 
support  contingent  remainders  to  the  life  ten- 
ant so  as  to  enable  her  to  destroy  contingent 
remainders  limited  after  her  life  estate  to  her 
children  born  and  unborn,  by  merging  her  life 
estate  in  the  fee. 

e.  Infant  en  Ventre  8a  Mere. 

In  most  American  jurisdictions  there  have 
been  statutory  enactments  similar  to  the  Eng- 
lish statute  (see  supra,  subdivision  II.  1,  c) 
whereby  an  infant  en  ventre  sa  mere  is 
deemed  to  be  in  esse,  or  to  take  as  if  born. 
Stimson's  American  Statute  Law,  §  1413, 
2844,  6005,  1  Tiffany,  Real  Prop.  §  123,  4 
Kent  Comm.  249,  Marg. 

3.  By  Pabtition  ob  Sale  undeb  Obdeb  of 

COUBT. 

a.  In  OeneraL 

As  a  general  rule  it  has  been  held  that 
where  there  is  a  limitation  to  a  class  in  re- 
mainder after  a  life  estate,  and  there  are 
representatives  of  that  class  in  esse  to  repre- 
sent others  yet  unborn,  if  such  representatives 
are  parties  a  decree  of  court  ordering  a  sale 
of  the  land  is  valid  and  will  be  binding  on 
the  after-born  continj^ent  remaindermen,  pro- 
vided due  and  proper  provision  is  made  to 
protect  and  preserve  their  interests.  Reed 
V.  Alabama,  etc.  Iron  Co.  107  Fed.  586;  Glover 
V.  Bradley,  reported  in  full,  post,  this  volume, 
at  page  9*21;  Gavin  v.  Curtin,  171  111.  640,  49 
N.  E.  523,  40  L.R.A.  776;  Coquillard  v.  Co- 


quillard  (Ind.)  113  N.  E.  481;  Bofil  v.  Fisher, 
3  Rich.  Eq.  (S.  G.)  1,  55  Am.  Dec.  627;  Hunt 
V.  Gower,  80  S.  C,  80,  61  S.  E.  218,  128  Am. 
St.  Rep.   862;    Faulkner  v.  Davis,   18  Grat 
(Va.)   651,  98  Am.  Dec.  698.    See  also  Bouk- 
night  v.  Brown,  16   S.  C.  155.     In  Reed  t. 
Alabama,  etc.  Iron  Co.  supra,  it  was  held  that 
where  there  is  a  limitation  in  remainder  to  a 
class,  as  to  the  children  of  the  life  tenant 
who  shall  be  living  at  his  death,  and  there 
are  some  representatives  of  this  class  in  being, 
minors,  and  in  need  of  funds  for  their  main- 
tenance and  education,  a  court  of  equity  has 
the   inherent  power,   without   any   statutory 
authorization,   if  the   remaindermen   in  ease 
with  their  guardian  ad  litem  are  properly  be- 
fore it,  to  decree  a  sale  of  the  property  and 
a  reinvestment  in  some  more  productive  prop- 
erty to  secure  the  children  an  income  and  that 
this  decree  will  be  effectual  to  bind  the  after- 
born  remaindermen  provided  proper  provision 
be   made  to   invest   and   safeguard   their  in- 
terest.    The  court  said:  "I  think  it  may  be 
conceded  that  the  law  is  not  thoroughly  set- 
tled  in  Georgia  on  this  question.     My  own 
opinion  is  that  where,  as  in  this  case,  a  con- 
siderable number  of  minor  children  in  being 
are  in  need  of  funds  for  their  maintenance 
and  education,  and  thev  have  a  remainder  in- 
terest  in  unproductive  property,  a  court  of 
equity  has  the  inherent  power,  having  before 
it    the   parties    holding   the   life   estate,  the 
minor  remaindermen  in  esse,  with  a  guardian 
ad  litem,  and  on  a  proper  and  satisfactorv 
showing,  to  render  a  decree  for  the  sale  of  the 
unproductive  property,  and  reinvestment  of 
the  proceeds  so  as  to  produce  an  income  for 
the  children,  and  that  such  decree  will  bind 
children  afterwards  born,  provided  the  decree 
has  made  proper  provision  for  the  investment 
and  protection  of  their  interest.    In  the  equi- 
ty proceeding  in  1891  this  then  unborn  child 
was   properly  and   fully   represented   by  the 
class  of  which  his  subsequent  birth  made  him 
a  member.     There  was  such  a  virtual  repre- 
sentation of  his  interest  that  he  is  bound  by 
the  decree."    In  Gavin  v.  Curtin,  171  111.  640, 
49  N.   E.   523,  40  L,R.A.  776,  it  was  said: 
"It  is  a  general  rule  that  all  parties  having 
an  interest  in  the  subject-matter  of  a  pro- 
ceeding must  be  made  parties  to  the  proceed- 
ing and  be  brought  before  the  court,  either 
as  complainants  or  defendants.     In  this  case 
all  parties  in  being  who  have  such  interest 
are  before  the  court  and  bound  by  the  decree. 
But  it  is  suggested  that  in  the  event  a  child 
or  children  be  born  to  the  said  Susanna  Cur- 
tin, such  child  or  children  will  be  seized  of  a 
remainder  in  fee,  and  that  the  decree  will  be 
ineffectual  to  protect  those  purchasing  under 
it  against  the  right  of  such  child  or  children. 
Such  possible  child  or  children  of  the  said 
Susanna   Curtin   not   being  in   esse,   cannot, 
of  course,  be  made  parties  to  the  proceeding, 
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and  unless  the  decree  may  be  made  to  operate 
against  them  if  they  ever  come  into  existence, 
the  condition  presented  is  that  the  rights  and 
interests  of  persons  in  being  are  to  be  sacri- 
ficed and  lost  upon  the  sole  ground  it  is  possi- 
ble that  others  may  come  into  being  and  be- 
come interested  in  the  subject-matter  of  the 
litigation.  The  evidence  in  the  case  discloses 
that  the  estate  for  life  vested  in  Mrs.  Curtin, 
and  the  remainder,  which  is  to  vest  either  in 
her  children,  if  any  are  born  to  her,  or  to  her 
three  brothers  if  she  have  no  children,  is  to 
be  lost  to  all  who  are  or  may  be  interested 
unless  the  intervention  of  judicial  power  shall 
avail  to  preserve  and  protect  it.  The  pro- 
ceeding is  for  the  purpose  of  saving  and  pre- 
serving the  property  riglits  of  all  those  in- 
terested or  to  become  interested  there  under 
the  will.  In  that  purpose  all  the  parties 
before  the  court  are  alike  interested.  The 
parties  in  esse  have  the  same  incentive  and 
interest  to  accomplish  the  same  purpose  as 
would  move  and  possess  the  parties  not  in 
esse  if  they  were  in  being.  The  possible  per- 
sons not  in  esse  arc  therefore  represented  by 
the  parties  before  the  court,  and  if  they  ever 
come  Into  being  will  be  bound  and  concluded 
by  the  decree."  In  Coquillard  v.  Coquillard 
(Ind.)  113  N.  E.  481,  the  court  said:  "The 
owners  of  the  contingent  interests  cannot  be 
made  parties  as  they  are  not  in  being.  If 
in  being,  they  would  be  necessary  parties. 
The  persons  before  the  court  are  interested  in 
urging  upon  the  attention  of  the  court  every 
consideration  that  such  unborn  persons  would 
be  interested  in  presenting  if  in  being  and 
parties  to  the  proceeding.  Under  such  cir- 
cumstances, and  where  the  exigencies  of  the 
situation  require  action  on  the  part  of  courts, 
impelled  by  practical  necessity,  they  assume 
jurisdiction.  Decrees  entered  under  such  cir- 
cumstances are  binding  on  persons  not  in 
being.  We  conclude  that  a  proper  decree  en- 
tered in  this  proceeding  is  binding  on  the  un- 
born children  of  testator's  sons,  and  that  the 
fifth  conclusion  of  law  is  correct."  In  Bofil 
V.  Fisher,  3  Rich.  Eq.  (S.  C.)  1,  66  Am.  Dec. 
627,  it  was  said:  "The  difficulty,  if  any  ex- 
ists, does  not  lie  in  the  first  branch  of  the 
appeal,  which  relates  to  the  right  of  the 
court  to  sell  the  contingent  interest  of  Mary 
J.  Bofil,  who  is  an  infant  child  of  Paul  Bofil, 
and  a  party  defendant,  by  guardian  ad  litem, 
to  the  bill.  The  right  of  the  court  to  sell 
either  the  vested  or  contingent  estates  of  in- 
fants, who  can  be  and  are  properly  made 
parties  before  it,  cannot  at  this  day  be  ques- 
tioned. But  the  question  is,  whether  the 
court  has  the  power,  by  its  decrees,  to  alien- 
ate the  contingent  titles  of  unborn  remainder- 
men, who,  from  the  nature  of  things,  cannot 
be  made  parties,  or  be  represented  in  the  pro- 
ceedings before  the  court;  or  to  alienate  the 
contingent  titles  of  persons  who,  though  in 


esse,  are  resident  in  other  states,  or  in  foreign 
lands,  whose  residence  and  even  whose  names 
are  unknown.  To  say  that  the  court  could 
not  under  circumstances  like  these  convey 
away  the  fee,  would  be  to  assert  a  doctrine 
that  would  render  conditional  limitations  and 
contingent  remainders  an  intolerable  evil  to 
a  growing  and  prosperous  community.  Thiis 
to  shackle  estates  without  the  power  of  relief, 
unless  every  person  having  a  contingent  and 
possible  interest  could  be  brought  before  the 
court,  as  a  party  complainant  or  defendant, 
according  to  the  usual  forms  and  ordinary 
practice  of  the  court,  would  be  to  sacrifice 
the  rights  and  interests  of  the  present  genera- 
tion to  those  of  posterity,  and  of  citizens  to 
aliens.  If  the  whole  property  of  the  country 
were  thus  situated,  it  is  obvious  that  all  im- 
provement and  advance  would  be  completely 
checked.  And  this  check  upon  progress  and 
improvement  would  be  in  direct  proportion  to 
the  extent  to  which  this  state  of  things  exists. 
The  case  before  the  court  is  an  apt  illustra- 
tion. Here  are  valuable  unimproved  lots,  in 
a  thriving  and  prosperous  town,  which  the 
life  tenant  cannot  with  a  due  regard  to  his 
interest  improve,  and  the  remainderman  can- 
not, because  their  rights  are  contingent  and 
may  never  vest.  Here  also  is  a  suffering 
family,  who  may  obtain  relief  by  the  action 
of  the  court.  And  they  are  the  first  objects 
of  the  testator's  bounty.  Is  there  no  power  in 
the  state,  by  which  the  titles  of  estates  may 
be  unfettered  from  the  contingent  claims  of 
unborn  remaindermen,  and  their  rights  not 
extinguished,  but  transferred  from  the  prop- 
erty itself  to  a  fund  arising  from  the  sale  of 
the  property?  I  think  there  should  be;  I 
think  there  is."  In  Faulkner  v.  Davis,  18 
Grat.  (Va.)  651,  98  Am.  Dec.  698,  the  court 
said:  ''This  rule  of  representation  often  ap- 
plies to  living  persons,  who  are  allowed  to  be 
made  parties  by  representation  for  reasons  of 
convenience  and  justice,  because  their  inter- 
ests will  be  sufficiently  defended  by  others 
who  are  personally  parties,  and  who  have  mo- 
tives both  of  self-interest  and  affection  to 
make  such  defense,  and  it  is  therefore  con- 
sidered unnecessary  to  make  such  living  per- 
sons parties,  and  indeed  improper  to  do  so, 
and  thus  compel  them  to  litigate  about  an  in- 
terest which  may  never  vest  in  them.  But 
the  rule  also  often,  and  a  fortiori,  applies  to 
persons  not  in  being,  and  who  of  course  may 
never  be  in  being,  who  are  allowed  to  be  made 
parties  by  representation  for  reasons,  not 
only  of  convenience  and  justice,  but  of  ne- 
cessity also,  because  it  is  impossible  to  make 
them  personally  parties.  It  will  be  found 
by  an  examination  of  all  the  cases,  that  the 
rule  and  the  reason  of  it  go  to  this  extent, 
and  that  necessity  is  recognized  as  an  all 
sufficient  reason  for  it  wherever  such  necessity 
exists." 
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In  Tennessee  it  has  been  held  that  the  un- 
born remaindermen  need  not  be  actually  rep- 
resented by  living  members  of  the  class,  but 
that  they  will  be  concluded  by  "virtual  repre- 
sentation" by  the  tenant  for  life.  Ridley  v. 
Halliday,  106  Tenn.  607,  61  S.  W.  1025,  82 
Am.  St.  Rep.  902,  53  L.R.A.  477,  wherein  the 
court  said:  ''In  each  case  it  is  essential  that 
the  interest  of  the  contingent  remaindermen 
in  the  proceeds  of  the  converted  property  be 
preserved  by  the  decree  directing  the  conver- 
sion. Monarque  v.  Monarque,  80  N.  Y.  320. 
This  being  done  we  see  no  good  reason  why 
the  rule  of  virtual  representation  should  not 
apply.  Even  if  the  limitation  of  qualification 
suggested  in  Calvert  on  Parties,  page  52 — 
that  is,  *that  except  under  very  particular 
circumstances  no  tenant  for  life  should  be 
capable  of  maintaining  the  suit,  unless  he 
were  one  to  whose  issue  there  was  a  remain- 
der in  tail' — is  to  prevail,  the  present  case 
would  fall  within  its  spirit.  For  here  the 
contingent  remaindermen  whom  the  tenant 
for  life  represents  are  not  remaindermen  in 
tail,  yet  they  are  children  who  may  be  born 
to  him,  and  the  children  of  such  as  may  die 
during  his  life.  We  have  examined  the  cases 
from  North  Carolina  referred  to  in  the  able 
and  exhaustive  brief  of  the  coiuisel  for  the 
appellants,  and  while  they  are  entitled  to 
great  consideration,  we  think  they  are  over- 
borne by  the  weight  of  authority.  There  is 
nothing  in  our  own  cases  to  exclude  us  from 
the  rule  we  have  already  indicated,  and  we 
think  that  its  adoption  is  consistent  with 
sound  policy,  and  when  applied  under  proper 
restriction  will  work  to  the  advantage  of  all 
interests  involved." 

A  judgment  and  sale  in  partition  proceed- 
ings may  conclude  contingent  interests  of 
persons  not  in  being  where  the  judgment 
provides  for  and  protects  such  interests  by 
substituting  the  fund  derived  from  the  sale  of 
th«  land  in  place  of  the  land,  and  preserving 
it  to  the  extent  necessary  to  satisfy  such 
interests  as  they  arise.  But  unless  such  pro- 
vision is  made  such  interests  cannot  be  con- 
cluded. Meade  v.  Mitchell,  17  N.  Y.  210,  72 
Am.  Dec.  455;  Monarque  v.  Monarque,  80  N. 
Y.  320. 

b.  By  Statute. 

In  some  estates  there  is  specific  statutory 
provision  for  such  selling  of  the  rights  of 
unborn  contingent  remaindermen.  Scheirich 
V.  Maxwell,  89  S.  W.  4.  28  Ky.  L.  Rep.  173; 
Long  V.  Long,  (32  Md.  33 ;  In  re  Kingston,  130 
Wis,  560,  110  N.  W.  417. 

But  it  has  been  held  that  where  a  statute 
allows  the  sale  of  the  interests  of  unborn 
remaindermen,  under  order  of  court,  a  sale 
lender  a  court's  decree  will  have  no  efl^ect 
to  bind  unborn  contingent  remaindermen  who 
w^ere  not  represented  in  the  cause.  •  Long  v. 


Long,  62  Md.  33,  wherein  the  court  »iid: 
"Now,  seeing  that  the  trustee  held  the  estate 
in  trust  only  for  the  lives  of  the  first  devisees, 
the  question  is,  how  were  the  devisees  of  tlie 
legal  estate  in  remainder  represented  in  the 
proceedings  for  the  sale?  As  before  stated 
they  were  not  then  in  esse,  and  therefore  the 
estates  devised  to  them  were  but  contingent 
remainders.  The  court,  and  the  parties  before 
the  court,  proceeded  as  if  it  was  a  right  and 
proper  thing  to  do  for  the  interest  of  all  con- 
cerned, to  convert  the  estate  into  money,  and 
to  let  the  fund  stand  in  place  of  the  property 
sold.  If,  however,  that  was  done  without 
warrant  or  authority  of  law,  as  to  parties 
ultimately  entitled,  and  the  estate  of  such 
parties  has  been  illegally  sold  by  a  judicial 
proceeding  to  which  they  were  no  parties,  and 
had  no  legal  representation  therein  of  tlieir 
interests,  then,  though  it  may  operate  a  great 
surprise  and  hardship  upon  innocent  parties, 
the  courts  have  no  alternative  but  to  uphold 
the  rights  of  those  whose  interests  have  been 
thus  illegally  dealt  with.  Upon  what  prin- 
ciple, then,  can  it  be  maintained  that  these 
plaintiflfs  have  been  legally  divested  of  their 
property  by  the  decree  and  sale  of  1833,  as 
the  law  stood  at  that  time?  as  since  that  time 
profvision  has  been  made  for  such  cases  by 
statute:  Act  of  1868,  ch.  273.  It  would  seem 
to  be  clear,  upon  the  plainest  principles,  that 
if  some  one  of  the  real  or  substantial  parties 
to  the  cause  did  not  hold  such  relation  to  the 
property,  and  to  these  plaintiffs  as  contingent 
remaindermen,  as  made  him  a  legal  represen- 
tative of  the  inheritance,  so  as  to  bind  it  by 
recovery  against  him,  these  plaintiffs  were 
not  represented  in  that  proceeding,  and  are 
therefore  not  bound  by  the  decree." 

And  it  has  been  held  that  where  a  statute 
allows  a  sale,  under  decree  of  court,  of  prop- 
erty subject  to  contingent  remainders,  it  will 
not  be  held  to  authorise  the  sale  of  the  con- 
tingent remainders  separate  from  the  life 
estate,  for  the  estate  must  go  in  solido  and 
either  be  sold  entire  or  not  at  all.  In  re  King- 
ston, 130  Wis.  560,  110  N.  W.  417,  wherein  it 
was  said:  "It  is  also  established  that  there 
can  be  no  separation  of  the  interests  of  the 
life  tenant  from  those  in  renuiinder  and  that 
the  estate  must  be  maintained  in  solido  as 
intended  and  provided  by  the  grantor  to  the 
time  of  distribution,  unless  the  court  encoun- 
ters some  inaunnoimtable  obstacle  which  pre- 
vents effectuating  such  a  purpose.  Applying 
these  principles  to  the  facts  here  presented, 
it  is  manifest  that  petitioner's  proceeding  is 
erroneous  in  seeking  to  effect  a  sale  of  the 
interests  in  remainder,  for  the  obvious  reason 
that  this  would  result  in  a  complete  separa- 
tion of  these  interests  from  the  life  o^^tate 
and  thus  frustrate  the  very  object  of  the  tes- 
tator." 

In  North  Carolina  contingent  remainders  to 
unborn  persons  may  be  sold  by  order  of  court. 


LOVE  ▼.  LINDSTEDT. 

76  Oregon  66. 
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under  a  statute  (Act  of  1903,  Rev.  1590) 
which  provides  that  "in  all  cases  where  there 
is  a  vested  interest  in  real  estate,  and  a  con- 
tingent remainder  over  to  persons  who  are  not 
in  being,  .  .  .  there  may  be  a  sale  of  the 
property  by  a  proceeding  in  the  superior 
court  at  term  time.  ..."  That  statute 
has  been  held  to  be  constitutional  and  to 
operate  to  conclude  the  rights  of  unborn  con- 
tingent remaindermen.  Springs  v.  Scott,  132 
N.  C.  548,  44  S^  E.  116;  Hodges  v.  Lipscomb, 
133  X.  C.  199,  45  S.  E.  556;  McAfee  v.  Green, 
143  X.  C.  411,  55  S.  E.  828;  Smith  v.  Miller, 
151  X.  C.  620,  66  S.  E.  671;  O'Hagan  v.  John- 
son, 163  N.  C.  197,  79  S.  E.  450.  See  also 
Dunn  V.  Hines,  164  N.  C.  113,  80  S.  E.  410, 
In  Springs  v.  Scott,  supra,  after  full  consid- 
eration of  authorities,  the  court  said:  "Upon 
a  careful  examination  of  the  cases  in  our  own 
reports  and  those  of  other  states,  we  are  of 
the  opinion:  1.  That  without  regard  to  the 
act  of  1903,  the  court  has  the  power  to  order 
the  sale  of  real  estate  limited  to  a  tenant  for 
life  with  remainder  to  childrettor  issue,  upon 
failure  thereof,  over  to  persons,  all  or  some  of 
whom  are  not  in  esse,  when  one  of  the  class 
being  first  in  remainder  after  the  expiration 
of  the  life  estate  is  in  esse  and  a  party  to 
the  proceeding  to  represent  the  class,  and  that 
upon  decree  passed,  and  sale  and  title  made 
pursuant  thereto,  the  purchaser  acquires  a 
perfect  title  as  against  all  persons  in  esse  or 
in  posse.  2.  That  when  the  estate  is  vested 
in  a  trustee  to  preserve  contingent  remainders 
and  limitations  the  court  may,  upon  petition 
of  the  life  tenant  and  the  trustee  with  such 
of  the  remaindermen  as  may  be  in  esse,  pro- 
ceed to  order  the  sale  and  bind  all  persons 
either  in  esse  or  in  posse.  3.  That  since  the 
Act  of  1903,  chapter  99,  the  court  has  the 
power,  when  there  la  a  vested  interest  in  real 
estate  and  contingent  remainder  over  to  per- 
sons who  are  not  in  being  or  when  the  con- 
tingency has  not  yet  happened  which  will 
determine  who  the  remaindermen  are,  to  order 
the  sale  by  conforming  to  the  procedure  pre- 
Bcribed  by  the  act.  4.  That  the  act  is  con- 
stitutional and  applies  to  estates  created  prior 
to  its  enactment.  Of  course  in  each  of  the 
classes  named,  the  decree  must  provide  for 
the  investment  of  the  fund  in  such  way  as  the 
court  may  deem  best  for  the  protection  of 
all  persons  who  have  or  may  have  remote  or 
contingent  interests."  And  in  Anderson  v. 
Wilkina,  142  N.  C.  159,  55  S.  E.  272,  a  stat- 
ute (Act  of  1905,  Rev.  1591)  providing  that 
all  parties  not  in  esse,  taking  by  contingency, 
are  bound  by  proceedings  theretofore  had  for 
the  sale  thereof,  in  which  all  interested  per- 
sons in  esse  are  parties,  was  held  to  be  re- 
troactive and  to  validate  proceedings  already 
had.  In  Irvin  v.  Clark,  98  N.  C.  437,  4  S.  E. 
30.  it  was  held  that  independently  of  statute 
the  court  has  the  power  to  direct  the  sale  of 


lands  subject  to  contingent  remainders  to  un- 
born persons,  on  the  application  of  all  living 
parties  in  interest,  by  appointing  a  trustee 
to  represent  and  protect  the  interests  of  the 
unborn  remaindermen,  or  when  one  or  more 
of  the  class  of  contingent  remaindermen  is 
in  esse  to  represent  those  unborn  and  is  made 
a  party.  See  to  the  same  eflfect  Ex  p.  Yancey, 
124  N.  C.  151,  32  S.  E.  491,  70  Am.  St.  Rep. 
577 ;  Springs  v.  Scott,  132  N.  C.  548,  44  S.  E. 
116;  McAfee  v.  Green,  143  N.  C.  411,  55  S. 
E.  828.  In  Ex  p.  Yancey,  supra,  the  court 
said:  "When  the  life  tenant,  still  living,  has 
no  child,  it  has  been  held  that  the  court  has 
no  power  to  order  a  sale  of  land  where  it  is 
limited  in  remainder  to  persons  not  in  esse, 
because  there  can  be  no  one  before  the  coiirt 
to  represent  their  interest.  Watson  v.  Wat- 
son, 56  N.  C.  400;  Justice  v.  Guion,  76  X"^.  C. 
442.  So  also,  if  the  devise  was  in  remainder 
to  such  children  as  should  be  living  at  the 
death  of  the  life  tenant  the  court  could  not 
sell,  for  until  that  event  it  could  not  be  known 
who  would  take.  Miller,  Ex  p.  90  N.  C.  625 ; 
Williams  v.  Hassell,  74  N.  C.  434.  But  when 
all  the  remaindermen  living  are  before  the 
court,  they  represent  a  class,  and  when  the 
gift  is  general  and  there  is  no  element  of 
survivorship  in  it,  it  is  otherwise,  and  by 
representation  those  who  may  afterwards  be 
born  are  concluded  by  the  action  of  the  court 
upon  those  of  the  same  class  then  before  it, 
and  the  purchaser  at  such  sale  will  acquire 
a  good  title  against  after-born  children  of  the 
same  life  tenant.  Irvin  v.  Clark,  98  N.  C. 
437."  In  Watson  v.  Watson,  56  N.  C.  400, 
before  the  enactment  of  the  act  of  1903  it 
was  held  that  where  there  was  a  remainder 
to  such  children  as  might  be  living  at  the 
death  of  the  life  tenant,  the  court  could  not 
soil  the  interests  of  such  remaindermen,  for 
until  the  death  of  the  life  tenant  it  could  not 
be  known  who  would  take.  See  also  Justice 
V.  Guion,  76  N.  C.  442;  Ex  p.  Miller,  90  N. 
C.  625.  Nor  coiild  such  remainders  be  sold 
for  partition.  Williams  v.  Hassell,  74  N.  C. 
434.  And  it  has  also  been  held  that  such  a 
sale  could  not  be  made  where  there  was  nei- 
ther a  living  representative  of  the  class  to 
which  the  unborn  persons  belonged  nor  a 
trustee  to  represent  those  unborn.  Young  v. 
Young,  97  N.  C.  132,  2  S.  E.  78;  Whitesides 
V.  Cooper,  115  N.  C.  570,  20  S.  E.  295;  Hodges 
V.  Lipscomb,  128  N.  C.  57,  38  S.  E.  281.  See 
also  Irvin  v.  Clark,  98  X.  C.  437,  4  S.  E.  30; 
Springs  v.  Scott,  132  N.  C.  548,  44  S.  E. 
116.  Nor  could  the  interests  of  contingent 
remaindermen  not  in  esse  and  who  were  not 
represented  be  concluded  by  a  proceeding  for 
partition  by  the  persons  in  esse  who  were 
interested,  Overman  v.  Sims,  96  N.  C.  451,  2 
S.  E.  372;  Overman  v.  Tate,  114  N.  C.  571, 
19  S.  E.  706;  nor  where  parties  interested 
and  in  esse  objected  to  the  proceedings,  Ayd- 
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lett  V.  Pendleton,  ill  N.  C.  28,  16  S.  E.  8,  32 
Am.  St.  Rep.  776. 

In  Pennsylvania  the  Price  Act  (Act  of  April 
18,  1853,  P.  L.  603)  provided  that  on  appli- 
cation to  the  proper  court,  real  estate  might 
be  sold  "whenever  real  estate  shall  be  en- 
tailed, or  contingent  remainders  or  executory 
devises  shall  be  limited  thereon."  Westhafer 
V.  Koons,  144  Pa.  St.  31,  22  Atl.  885.  It  has 
been  held  that  under  the  fifth  section  of  that 
-ct  requiring  that  the  petition  should  set  forth 
the  purpose  to  defeat  the  contingent  remain- 
der if  the  petition  did  not  contain  an  aver- 
ment of  that  purpose,  the  remainder  to  un- 
born persons  would  not  be  defeated  by  a  sale 
pursuant  to  the  statute.  Westhafer  v.  Koons, 
144  Pa.  St.  26,  22  Atl.  885.  See  also  Smith 
v.  Townsend,  32  Pa.  St.  434  (semble.)  To 
make  a  proceeding  operate  under  the  Price 
Act  to  destroy  contingent  remainders  to  un- 
born children,  there  must  be  trustees  appoint- 
ed to  preserve  and  protect  the  ri^ts  of  such 
unborn  children.  Hunsworth's  Estate,  22  Pa. 
Dist.  543.  It  has  been  held  that  under  this 
act  the  orphan's  court  could  not  decree  a 
sale  of  the  estate  of  possible  after-born  chil- 
dren where  the  remainder  has  become  vested 
in  children  already  born  but  is  liable  to  open 
and  let  in  after-born  children.  Keller  v.  Lees, 
176  Pa.  St.  402,  35  Atl.  197.  To  meet  the 
decision  last  cited  the  legislature,  at  its  next 
session,  enacted  the  Act  of  June  14,  1897  (P. 
L.  144)  amending  the  second  section  of  the 
former  act  so  as  to  authorize  the  sale  of  real 
estate  "whenever  real  estate  shall  be  entailed, 
or  vested  remainders,  which  are  liable  to  open 
and  let  in  after-born  children  shall  be  limited 
thereon."  Under  that  amendment  the  rights 
of  after-born  remaindermen  may  be  concluded 
by  sale  under  order  of  court,  where  there  are 
vested  remaindermen  in  esse.  In  re  Smith, 
207  Pa.  St.  604,  57  Atl.  37 ;  Swift  v.  Harbison- 
Walker  Refractories  Co.  228  Pa.  St.  585,  77 
Atl.  916. 


MILIiER 


▼. 


MIIXER  ET  Ali. 


Kansas  Supreme  Court — December  6,  1913. 


91   Kan,   1;   1S6  Pac,  053. 


Remainder  to  Unborn  Person  —  De- 
strnction  —  Failure  of  Particular 
Estate. 

A  grantor  executed  a  voluntary  convey- 
ance of  land  to  his  son  for  life,  remainder  to 
the  son's  wife  for  life,  should  she  survive  her 


husband,  or  so  long  as  slie  remains  his  widow, 
remainder  in  fee  to  the  heirs  of  his  son's 
body,  and,  in  default  of  such  heirs,  reversion 
to  the  grantor.  The  grantor  filed  the  deed 
for  record  and  afterwards  offered  it  to  his 
son,  who  refused  to  accept  it.  At  that  time 
the  wife  and  two  children  of  the  son  were 
living.  Held,  the  common-law  restrictions 
on  the  creation  of  future  estates  were  abol- 
ished by  section  3  of  chapter  22  of  the  General 
Statutes  of  1868,  providing  that  conveyances 
of  land  or  of  any  other  estate  or  interest 
therein  may  be  made  by  deed,  and  the  re- 
mainders to  the  son's  wife  and  to  the  hein 
of  his  body  are  valid  although  the  particu- 
lar estate  for  life  to  him  did  not  come  into 
existence. 

[Sec  note  at  end  of  this  case.] 

Aooeleration  —  RefiLsal  of  Idfe  TeaaBt 
to  Accept  ConTcyanee. 

The  remainders  are  not  accelerated  by  the 
refusal  of  the  son  to  accept  the  conveyance 
of  the  life  estate  to  him. 

Deeds   —  Refnsal   hj   One    Grantee  to 
Accept  —  Effect* 

The  provision  for  the  son  is  not  so  com- 
plicated with  the  other  gifts  specified  in  the 
deed  that  the  failure  of  one  destroys  them  all. 

Heirs  —  Time  of  Ascertainnient. 

The  son  has  no  heirs  at  all  while  living. 
Who  the  heirs  of  his  body  may  be  cannot  be 
ascertained  until  his  deaith,  and  children  now 
in  being  take  nothing  imder  the  deed  unless 
thev  outlive  their  father. 

Deeds  —  Recording  —  Effect. 

The  recording  of  the  deed  by  the  grantor 
made  it  effective  as  to  all  persons  benefited 
by  it  who  did  not  dissent. 

Constmction  —  Impeachment  hj  ParoL 

The  intention  of  the  grantor  is  to  be  ascer- 
tained from  the  language  employed  in  the 
deed.  In  case  of  doubt,  interpretation  may 
be  aided  by  evidence  of  the  situation  and 
circumstances  of  the  grantor  and  his  relation 
to  the  grantees  at  the  time  the  deed  would 
take  effect  if  valid,  but  it  cannot  be  impeached 
by  testimony  of  the  grantor  that  he  did  not 
intend  anybody  should  have  the  land  if  his 
son  refused  to  take. 

Deeds  —  What  Estates  May  Be  Created. 

As  used  in  Gen.  Stats.  1868,  c.  22,  §  3,  pro- 
viding that  conveyances  of  land,  or  of  any 
other  estate  or  interest  therein,  may  be  made 
by  deeds,  the  words  "conveyances  of  land** 
mean  the  land  itself  in  fee  simple,  and  *'any 
other  estate  or  interest  therein"  includes 
estates  of  freehold  and  less  than  freehold,  of 
inheritance  and  not  of  inheritance,  absolute 
and  limited,  present  and  future,  vested  and 
contingent,  and  any  other  kind  a  grantor 
may  choose  to  invent  consistent  with  public 
policy. 

Executory  Devise  —  Definition. 

An  executory  devise  of  lands  is  such  a 
disposition  of  them  by  will  that  thereby  no 
estate  vests  at  the  death  of  the  devisor,  but 
only  on  some  future  contingency.  It  differs 
from  a  remainder  in  three  very  material 
points:  (1)  Thai  it  needs  not  any  particu- 
lar estate  to  support  it;  (2)  that  by  it  a  fee 
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simple  or  other  less  estate  may  be  limited 
after  a  fee  simple;  (3)  that  by  this  means  a 
remainder  may  be  limited  of  a  chattel  in- 
terest, after  a  particular  estate  for  life 
created  in  the  same. 

Appeal  from  District  Court,  Miami  county: 
Rankin,  Judge. 

Action  to  cancel  deeds  and  to  quiet  title. 
Louis  D.  Miller,  plaintiff,  and  George  W.  Mil- 
ler et  al.,  defendants.  Judgment  for  plain- 
tiff. Defendants  appeal.  The  facts  are  stated 
in  the  opinion.     Revebsed. 

Fra/nk  M.  Sheridan,  Cherries  T.  Meuser  and 
Bernard  L.  Sheridan  for  appellants. 
W.  L,  Joyce  for  appellee. 

[2]   BuRCH,  J.— In  March,  1902,  Louis  D. 
Miller  undertook  to  divide  a  portion  of  his 
real    estate    among    his    children,    seven    in 
number.     To  that  end  he  executed  a  deed  to 
each  one  of  a  particular  tract  of  land.     His 
wife  joined  in  the  execution  of  the  deeds,  but 
he  retained  them  in  his  possession.     After- 
wards his  wife  died,  and  he  remarried.     On 
December  7,  1904,  the  day  before  his  remar- 
riage, he  filed  the  deeds  for  record  and  paid 
for  the  recording  of  them.     As  soon  as  they 
were    recorded   they   were   returned   to   him. 
Each  deed  [3]  conveyed  an  estate  in  fee  sim- 
ple,  except  the   one   to  his  son,  George  W. 
Miller.     This  deed  was  in  form  a  warranty 
deed    executed   in    consideration   of   parental 
love  and  affection,  and  granted  the  land  to 
George  W.  Miller  for  his  life,  remainder  to 
Nettie    J.    Miller    for    her    life,    should    she 
survive  her  husband,  or  so  long  as  she  re- 
mains his   widow,   remainder   in   fee  to  the 
heirs  of  the  body  of  George  W.  Miller,  and 
in    default   of   such   heirs,    reversion   to   the 
grantor. 

On  February  1,  1905,  Louis  D.  Miller  hand- 
ed this  deed  to  George  W.  Miller,  but  the 
son  refused  to  accept  it  because  of  the  dis- 
crimination his  father  had  made  against  him 
and  in  favor  of  his  brothers  and  sisters.  At 
this  time  George  W.  Miller  and  Nettie  J. 
Miller  were  husband  and  wife  and  had  two 
children,  Vernon  and  Ethel.  In  February, 
1006,  Nettie  J.  Miller  procured  a  judgment 
for  alimony  against  her  husband.  In  March, 
1906,  an  execution  was  issued  and  George  W. 
Miller's  interest  in  the  land  described  in  his 
father's  deed  to  him  was  sold.  Nettie  J. 
Miller  became  the  purchaser,  and  a  sheriff's 
deed  was  issued  to  her. 

The  action  was  instituted  by  Louis  D. 
Miller  against  George  W.  Miller  and  Nettie 
J.  Miller  to  cancel  the  unaccepted  deed  and 
the  sheriff's  deed,  and  to  quiet  his  title.  On 
the  application  of  Nettie  J.  Miller  the  chil- 
dren were  made  parties  to  the  suit.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff, 
and  the  defendants  appeal. 


The  district  court  held  that  the  remainders 
to  Nettie  J.  Miller  and  to  the  heirs  of  the 
body  of  George  W.  Miller  were  void.  No 
estate  of  any  kind  vested  in  George  W.  Miller 
because  he  repudiated  the  effort  of  his  father 
to  convey  to  him.  The  purpose  of  the  gran- 
tor was  to  create  freehold  estates  in  re- 
mainder to  commence  at  a  future  time.  Un- 
der the  common  law  this  could  not  be  done 
without  the  grant  of  a  precedent  particular 
estate  to  support  them,  and  under  the  com- 
mon law  whenever  the  particular  estate  is 
void  at  its  [4]  inception,  or  for  any  reason 
does  not  come  into  being,  remainders  limited 
upon  it  are  defeated. 

This  court  is  of  the  opinion  that  the  com- 
mon-law rules  referred  to  have  been  abrogat- 
ed by  statute. 

The  territorial  legislature  of  1855  passed 
an  act  relating  to  conveyances  which  dealt 
with  the  subject  of  the  creation  of  future 
estates  as  follows: 

"When  an  estate  hath  been,  or  shall  be,  by 
any  conveyance,  limited  in  remainder  to  the 
son  or  daughter,  or  to  the  use  of  the  son  or 
daughter  of  any  person  to  be  begotten,  such 
son  or  daughter,  born  after  the  decease  of 
his  or  her  father,  shall  take  the  estate,  in 
the  same  manner  as  if  he  or  she  had  been 
bom  in  the  lifetime  of  the  father,  although 
no  estate  shall  have  been  conveyed  to  sup- 
port the  contingent  remainder  after  his  death. 
And,  hereafter,  an  estate  of  freehold,  or  of 
inheritance,  may  be  made  to  commence  in 
future  by  deed,  in  like  manner  as  by  will." 
(Statutes  of  Kansas  Territory,  1855,  ch.  26, 
§   9.) 

In  1869  the  act  of  1855  regulating  convey- 
ances was  revised,  and  section  9  was  con- 
densed and  restated  as  follows: 

''Estates  may  be  created,  to  commence  at 
a  future  day."  (Kansas  Statutes,  1859,  ch. 
30,  §  6.) 

This  act  remained  in  force  until  repealed 
in  1868,  when  another  revision  occurred.  In 
this  revision  section  6  of  the  act  of  1859  was 
omitted  and  the  subject  was  covered  by  a 
declaration  as  general  as  it  was  possible  to 
make. 

"Conveyances  of  land,  or  of  any  other 
estate  or  interest  therein,  may  be  made  by 
deed,  executed  by  any  person  having  authori- 
ty to  convey  the  same,  or  by  his  agent  or 
attorney,  and  may  be  acknowledged  and 
recorded  as  herein  directed,  without  any  other 
act  or  ceremony  wrhatever."  (Gen.  Stat.  1868, 
ch.  22,  §  3.) 

The  words,  "conveyances  of  land,"  means, 
of  course,  the  land  itself  in  fee  simple  ab- 
solute. The  words,  "anv  other  estate  or 
interest  therein,"  includes  estates  of  freehold 
and  less  than  freehold,  of  inheritance  and  not 
[5]  of  inheritance,  absolute  and  limited, 
present  and  future,  vested  and  contingent, 
and  any  other  kind  a  grantor  may  choose  to 
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invent,    consistent,    of    course,    with    public 
policy. 

The  doctrine  of  the  particular  estate  arose 
from  the  necessity  under  the  feudal  system 
of  always  havino:  a  tenant  to  fulfil  feudal 
duties,  defend  the  estate,  and  represent  it 
BO  that  other  claimants  might  maintain  their 
rights.  The  only  way  to  pass  a  freehold 
I'state  was  by  livery  of  seisin  which  operated 
immediately  or  not  at  all,  and  if  the  freehold 
became  vacant  the  lord  had  an  immediate 
right  of  entry  and  all  limitations  of  the 
tenancy  came  to  an  end.  The  result  w^as  that 
in  order  to  create  a  freehold  estate,  the  en- 
joyment of  which  was  to  be  postponed  to  a 
future  time,  it  was  necessary  to  support  it 
by  a  precedent  particular  estate  taken  out 
of  the  inheritance,  and  to  make  livery  of 
seisin  to  the  particular  tenant,  which  by  fic- 
tion inured  to  the  remainder  man  or  re- 
mainder men.  A  much  more  liberal  and 
equitable  doctrine  applied  to  the  transmis- 
sion of  estates  by  will. 

"An  executory  devise  of  lands  is  such  a 
disposition  of  them  by  will,  that  thereby  no 
estate  vests  at  the  death  of  the  devisor,  but 
only  on  some  future  contingency.  It  differs 
from  a  remainder  in  three  very  material 
points;  1.  That  it  needs  not  any  particular 
estate  to  support  it.  2.  That  by  it  a  fee- 
simple,  or  other  less  estate,  may  be  limited 
after  a  fee-simple.  3.  That  by  this  means  a 
remainder  may  be  limited  of  a  chattel  in- 
terest, after  a  particular  estate  for  life  cre- 
ated in  the  same."     (2  Bl.  Com.  p.  •172.) 

The  legislature  of  1855  placed  conveyances 
by  deed  on  the  same  footing  as  wills  so  far 
as  the  creation  of  future  estates  was  con- 
cerned, but  following  the  lead  of  the  legisla- 
tures of  some  of  the  older  states,  the  Kansas 
legislature  of  1868  undertook  not  only  to 
permit  the  granting  of  future  estates  but  to 
abolish  other  common-law  restrictions  on 
alienation  not  suited  to  [6]  allodial  tenures 
and  modern  conveyancing,  and  to  make  trans- 
fers of  interests  in  land  as  free  as  possible. 
The  concluding  portion  of  section  3  of  the 
act  of  1868,  quoted  above,  expressly  abolishes 
the  common-law  ceremony  of  livery  of  seisin, 
which  stood  as  an  insuperable  bar  to  the 
creation  of  freeholds  to  begin  in  futuro  unless 
supported  by  a  particular  estate.  The  lan- 
guage was  adapted  from  statutes  of  other 
states,  which  usually  provided  that  deeds 
duly  acknowledged  and  recorded  should  be 
valid  and  pass  estates  in  land  "without  livery 
of  seisin,  attornment,  or  other  ceremony 
whatever.** 

It  follows  that  the  remainders  to  Nettie 
J.  Miller  and  to  the  heirs  of  the  body  of 
George  VV.  Miller  do  not  require  the  support 
of  the  life  estate  to  George  W.  Miller  in 
order  to  be  valid. 

The  defendants  claim  the  remainders  were 
accelerated  by  the  refusal  ol  George  W.  Mil- 


ler to  take,  and  consequently  that  they  oc- 
cupy the  same  situation  as  if  he  were  dead. 
If  a  testator  devise  an  estate  for  life  to  his 
widow,  with  remainder  over  in  fee,  and  the 
widow  elect  to  take  under  the  law  and  not 
under  the  will,  the  remainder  is  ordinarily 
accelerated  to  take  effect  as  if  the  widow 
had  died.  The  rule  is  equitable  in  character 
and  proceeds  upon  the  assumption  that  the. 
gift  over  of  the  fee  was  the  principal  thing 
in  the  testator's  mind,  that  the  life  estate 
was  a  mere  charge  on  that  gift,  and  that  be 
desired  the  gift  in  fee  to  take  effect  whenever 
the  life  estate  for  any  cause  was  out  of  the 
way.  The  rule  applies  to  other  aituations. 
but  never  when  the  result  would  be  contrary 
to  the  testator's  intention.  (16  Cyc.  651; 
24  Am.  &  Eng.  Enc.  of  Law  <2d  ed.)  418: 
note,  18  L.R.A.(N.S.)  272.) 

The  defendants,  Vernon  Miller  and  Ethel 
Miller,  children  of  George  W.  Miller,  are  not 
mentioned  in  the  deed.  The  remainder  in 
fee  is  given  to  the  heirs  of  the  body  of 
George  W.  Miller,  dubious  and  uncertain 
persons  not  now  known  and  who  can  not 
be  ascertained  [7]  except  on  the  contingency 
of  Greorge  W.  Miller's  death.  He  has  no 
heirs  at  all  while  he  is  living.  We  have  then 
a  deed  under  which  Greorge  W.  Miller  takes 
nothing,  and  his  two  children  now  in  being 
take  nothing  unless  they  outlive  their  father. 
Nettie  J.  Miller's  estate  is  simply  a  charge  on 
the  postponed  fee,  which  she  is  not  to  enjoy 
unless  she  survive  her  husband  and  then  only 
during  widowhood.  Manifestly  the  grantor 
was  not  making  a  deed  of  no  immediate  bene- 
fit to  any  one  but  her  and  which  would  put 
her  in  present  possession  to  continue  for  her 
life,  should  she  not  remarry,  although  her 
husband  is  still  living.  If,  therefore,  the  rule 
relating  to  wills  were  to  be  applied,  the  re- 
mainders could  not  be  accelerated.  That 
rule,  however,  will  rarely  govern  grants  by 
deed.  A  deed  sounds  in  contract.  It  takes 
effect  on  delivery  and  not  after  the  grantor'9 
death,  and  in  the  absence  of  the  equivalent 
of  alternative  provisions  the  presumption  is 
that  each  grantee  is  given  what  the  gprantor 
intended  he  should  receive.  If  any  one  re- 
fuse to  take,  his  share  remains  a  portion  of 
the  grantor's  estate  to  be  disposed  of  by 
will  or  by  deed  as  he  may  desire,  or  to 
descend  to  his  heirs,  and  not  to  be  absorbed 
by  other  grantees  whose  portions  are  defined 
by  the   instrument. 

The  only  remaining  question  is  whether 
or  not  the  provision  for  George  W.  Miller  ia 
so  complicated  with  the  other  gifts  specified 
in  the  deed  that  the  failure  of  one  destroys 
them  all.  This  question  is  one  of  interprc'.a 
tion,  to  be  resolved  by  a  consideration  of  the 
language  of  the  instrument.  In  case  of  douM 
the  interpretation  may  be  aided  by  evidence 
of  the  situation  and  circumstances  of  the 
grantor,  and  hia  relation  to  the  grantees  at 
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the  time  the  inatrument  would  take  effect  H 
valid. 

The  scheme  of  the  instrument  in  question 
is  perfectly  simple,  and  the  failure  of  one 
portion  to  become  operative  does  not  involve 
any  of  the  others.  If  the  extrinsic  evidence 
were  to  be  resorted  to  it  would  confirm  [8] 
the  deed.  Louis  D.  Miller  and  his  first  wife 
made  a  distribution  of  his  property  among 
their  children.  The  deeds  were  not  delivered 
in  the  lifetime  of  the  first  wife,  and  to  make 
tliem  effective  against  the  second  wife  they 
were  placed  on  record  the  day  before  her 
iQurriage  to  Louis  D.  Miller.  At  that  time 
all  the  children  were  in  possession  of  the 
lands  intended  for  them  except  one.  Qeorge 
\V.  Miller  had  occupied  the  land  in  contro- 
versy for  three  or  four  years  under  an  ar- 
ran«Tement  with  his  father  that  he  should 
pay  the  tuxes  and  have  all  the  crops  he  could 
raise.  He  was  given  a  life  estate  because  of 
his  dissolute  habits  and  to  prevent  him  from 
Kquandering  the  property. 

Louis  D.  Miller  was  permitted  to  testify 
that  he  did  not  intend  anybody  else  should 
ha>re  the  land,  if  George  W.  Miller  did  not 
accept  the  deed.  The  recording  of  the  deed 
made  it  effective  as  to  all  grantees  benefited 
hy  it  who  did  not  dissent.  ( Wuester  v.  Folin, 
6*0  Kan.  334,  66  Pac.  490.)  The  intention 
of  the  grantor  must  be  derived,  as  in  other 
rases,  from  the  language  of  the  instrument 
itself,  which  cannot  be  impeached  except  on 
the  equitable  grounds  of  accident,  mistake, 
fraud,  and  the  like,  none  of  which  appears. 
(See  Pentico  v.  Hays,  75  Kan.  76,  88  Pac. 
738,  9  L.R.A.(N.S.)    224.) 

The  result  is  that  the  estate  to  Nettie  J. 
Miller  for  life  or  during  widowhood  and  the 
remainder  in  fee  to  the  heirs  of  the  body  of 
George  W.  Miller  should  he  confirmed,  but 
the  title  of  Louis  D.  Miller  should  be  quieted 
against  George  W.  Miller  and  against  the 
sheriff's  deed  to  Nettie  J.  Miller. 

The  judgment  of  the  district  court  is  re- 
versed and  the  cause  is  remanded  with  direc- 
tion to  enter  judgment  as  indicated. 
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NOTE. 

The  reported  case  holds  that  the  common- 
law  rule  requiring  a  particular  estate  *  to 
support  a  contingent  remainder  has  been 
abrogated  by  statute  in  Kansas,  and  that, 
consequently,  contingent  remainders  to  heirs 
in  tail  of  A,  limited  after  a  life  estate  to  A, 
are  not  destroyed  by  A*s  refusal  to  accept 
the  deed.  The  disclaimer  of  the  grantee  of 
the  life  eptate  prevents  the  life  estate  from 
vesting,  but  does  not,  it  is  held,  destroy  the 
contingent  remainders  limited  thereafter. 
The  destruction  of  contingent  remainders  to 
imborn  children  is  discussed  in  the  note  to 
Love  V.  Linstedt,  reported  ante,  this  volume, 
at  page  898. 


Remainders  —  Effeot  of  Partition  Sale. 

Where  contingent  remaindermen  were  not 
made  parties  to  a  partition  suit,  though  the 
life  tenants  were,  a  sale  of  the  land  for  par- 
tition disposes  only  of  the  life  estates,  and 
does  not  carry  the  fee. 

Remainder   to    Unborn   Person   •»   De* 
stmotion  —  Partition  Sale. 

A  sale  of  land  by  order  of  court  in  a  suit 
to   which    the   remaindermen   in   being   were 

Sarties  is  binding  on  all  contingent  remain- 
ermen   including  those  unborn. 
[See  note  at  end  of  this  case.] 

Partition  of  Remainder  —  Validating 
Sale  in  Subsequent  Snit. 

A  testator  devised  interests  in  lands  to  his 
children,  devising  a  life  estate  to  his  daugh- 
ters, with  remainder  to  their  issue,  and  re- 
mainders over  in  default  of  issue.  In  a  suit 
to  which  the  daughters  were  parties,  though 
the  remaindermen  in  being  were  not,  the 
lands  were  ordered  sold  for  partition.  After 
the  sale,  the  executor,  who  bought  in  the 
lands  and  resold  them  at  a  profit,  brought  a 
suit  against  the  children,  life  tenants  and 
contingent  remaindermen,  setting  forth  the 
existence  of  the  fund,  his  desire  to  distribute 
it  among  the  heirs,  and  praying  a  construc- 
tion of  the  will.  Held,  that  as  the  fund  had 
taken  the  place  of  the  land,  and  as  the  re- 
maindermen in  being  were  made  parties,  and 
the  court  might  bind  contingent  remainder- 
men by  its  decree,  it  could  in  such  proceeding 
ratify  the  original  sale  and  vest  the  title 
in  fee  in  the  executor,  though  his  original 
purchase  gave  him  only  a  life  estate. 

Appeal  —  Presumptions  —  Hearing;  in 
Open  Court. 

In  such  case,  where  the  law  required  that 
the  proceedings  be  heard  in  open  court,  it 
will  be  presumed,  notwithstanding  a  connent 
that  the  decree  should  be  made  at  chambers, 
that  it  was  made  in  open  court. 

Partition  —  Proceeding  to  Validate  — 
Inurement  of  Title. 

Though  the  purchaser  from  the  executor 
was  not  made  a  party,  the  executor's  title, 
having  been  perfected,  inured  to  the  benefit 
of  the  purchaser;  no  relief  against  him  being 
sought. 

Attorneys  —  Power  to  Compromise. 

Consent  of  counsel  to  orders  and  judgments 
made  in  the  progress  of  a  cause  and  intended 
to  promote  the  interest  of  his  client  is  bind- 
ing on  the  client ;  a  compromise  settlement 
made  in  good  faith  by  counsel,  thoucrh  the 
client  is  an  infant,  when  sanctioned  by  the 
court  and  embodied  in  a  decree,  being  binding. 

[See  Ann.  Cas.  1915B  832.] 
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Power  to  Release. 

An  attorney  cannot  release  his  client's 
claim,  except  upon  full  payment. 

Power  to  Disolaim. 

An  attorney  has  no  general  power  to  ex- 
ecute a  retraxit  or  disclaimer,  or  otherwise 
bind  his  client  by  the  surrender  of  his  rights. 

Power  to  Consent  to  Judgment. 

An  attorney  who  is  representing  interests 
antagonistic  to  infant  clients  cannot  give 
binding  consent  to  a  decree  against  the  in- 
fants, and  a  decree  based  on  such  consent  is 
invalid. 

[See  Ann.  Cas.  1914C  648.] 

Decree  on  Invalid  Consent  of  Attorney. 

Where,  in  a  proceeding  to  which  infants 
were  parties,  the  court,  after  reference  to  a 
master,  rendered  a  decree,  it  will  be  upheld, 
and  is  binding  on  the  infants,  though  there 
was  a  stipulation  that  such  decree  might  be 
entered  by  consent  at  chambers,  for  the  decree 
was  based  on  the  action  of  the  court,  and  not 
the  consent,  which  was  not  binding  on  the 
infants,  being  signed  by  their  attorney,  who 
was  representing  interests  antagonistic  to 
them. 

Appeal  from  United  States  District  Court, 
Eastern  District  of  South  Carolina:  Smith, 
Judge. 

Action  to  quiet  title.  Eunice  Glover  et  al., 
plaintiffs,  and  Peter  B.  Bradley  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiffs 
appeal.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

W.  B.  Cfruher,  James  Simons^  Hoioell  d 
Oruher,  Fishhume  d  Fishhume,  Edward  W. 
Hughes  and  Claude  E.  Sawyer  for  appellants. 

George  F.  Von  Kolnitz,  Oeorge  F.  Von 
Kolnitz,  Jr,,  J.  M.  Moorer  and  Padgett  d 
Moorer  for  appellees. 

Sitting:  Pbitchabd,  Knapp  and  Woods, 
Circuit  Judges. 

[722]  WooDa,  J. — ^The  complainants,  con- 
tingent remaindermen  under  the  will  of  Dr. 
John  0.  Glover,  late  of  Colleton  county,  S.  C, 
brought  this  suit  to  have  declared  invalid  as 
a  cloud  upon  their  title  the  claim  of  Peter  B. 
Bradley  and  Robert  S.  Bradley  to  3,230  acres 
of  land  devised  by  Dr.  Glover.  The  defense 
is  that  W.  K.  By  an,  trustee,  under  whom  the 
Bradleys  claim,  acquired  the  interest  of  all 
the  devisees  under  the  will,  including  contin- 
gent remaindermen,  by  virtue  of  proceedings 
in  the  court  of  common  pleas  for  Colleton 
county  to  which  the  contingent  remaindermen 
were  parties.  The  District  Court,  holding 
that  the  complainants  were  barred  by  the 
proceedings  [723]  and  that  defendants  had  a 
good  title  against  them,  dismissed  the  bill. 

The  clauses  of  the  will  pertinent  to  the 
issue  are  as  follows: 

"Fourth.  All  the  rest  and  residue  of  my 
estate   of   every   kind   and   description,   and 


wherever  the  same  may  be  I  give,  devise,  and 
bequeath  to  my  wife,  Margaret  A.  Glover,  and 
my  children,  James  Bowman  Glover,  Annie 
Eliza  Glover,  Catharine  Clara  Paul  Glover, 
Mary  Maria  Glover,  and  Florence  Speneer 
Glover  and  any  other  child  or  children,  that  I 
may  leave  living  at  my  death,  to  be  equally  di- 
vided among  them  share  and  share  alike  equal- 
ly; the  issue  of  any  deceased  child,  that  may 
have  died  in  the  meantime  leaving  issue  then 
living,  to  represent  the  ancestor  and  take  per 
stirpes. 

"Fifth.  Tlie  property  hereby  given  to  my 
daughters,  I  give,  devise,  and  bequeath  unto 
them  and  each  of  them,  during  the  natural 
life  of  each,  and  no  longer,  absolutely  free 
from  the  debts,  contracts  and  engagement, 
of  any  husband  either  of  them  may  marry, 
and  from  and  after  the  death  of  either  of  mv 
daughters,  I  give,  devise  and  bequeath,  the 
property  given  to  such  daughter,  to  be  equally 
divided  among  her  issue  then  living,  the  issue 
of  any  deceased  child  of  my  said  daughter 
that  may  have  died  in  the  meantime,  leaving 
issue,  then  living,  to  represent  the  ancestor, 
and  take  per  stirpes.  But  should  either  of 
my  aforesaid  children,  die  without  leaving 
issue  then  living,  then  and  in  that  case,  I 
give,  devise  and  bequeath  the  property  hereby 
given  to  such,  to  be  equally  divided,  among 
my  surviving  children,  the  issue  of  any  de- 
ceased child  then  living  to  represent  the  par- 
ent in  said  partition  and  take  per  stirpes. 

"Sixth.  I  will  and  direct  that  all  of  my 
estate  remaining  after  payment  of  debts  be 
kept  together  under  the  management  of  my 
wife,  Margaret  A.  Glover,  subject  nevertheless, 
to  the  supervision  of  my  executors,  and  the 
net  income  thereof,  appropriated,  to  the  main* 
tenance  and  education  of  my  children  and 
support  of  my  wife,  and  I  hereby  give  to  and 
confer  on  my  executors,  ample  power  to  con- 
trol and  manage  my  estate,  wherever  in  their 
opinion  it  becomes  necessary  for  them  to  do 
so,  to  preserve  the  property,  and  to  maintain 
and  educate  my  children  and  support  my 
wife:  Provided  always,  nevertheless,  that  as 
each  of  my  said  children  arrives  at  the  age 
of  twenty-one  years,  or  marries,  that  then  my 
said  executors  shall  deliver  their  portion 
hereby  given  to  such  child,  to  him  or  her,  as 
the-  case  may  be.    .    .    .  ** 

The  widow,  having  elected  to  take  dower, 
forfeited  under  tlie  terms  of  the  will  the  devise 
to  her,  and  the  property  covered  by  it  passed 
to  the  children  of  the  testator  in  the  samt^ 
proportion  and  under  the  same  limitations  as 
the  direct  devises  to  them. 

No  question  is  made  of  the  correctness  of 
the  finding  of  the  District  Court  that  each 
daughter  of  the  testator  took  an  estate  for 
life  in  the  undivided  interest  devised  in  para- 
graph 4  of  the  will,  with  a  contingent  re- 
mainder to  her  issue  living  at  her  death,  or  in 
default  of  issue  to  the  remaining  children  of 
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the  testator.     The  complainants  as  children 
of  the  dau^ters  are  therefore  contingent  re- 


On  January  29,  1879,  James  B.  Glover,  a 
son,  and  Annie  £.  V.  Glover,  a  daughter  of 
testator,  brought  a  suit  in  the  court  of  com- 
mon pleas  against  the  other  daughters  for 
partition  and  sale  of  4,527  acres  of  land.    The 
complaint  alleged  that  the  children  of   Dr. 
Glover  were  "entitled  to  one  undivided  fifth 
each  in  fee  in  said  estate,"  that  the  debts 
were  inconsiderable,  and  that  the  land  was 
yielding  no  income.    Although  there  were  liv- 
ing children  of  the  daughters,  none  of  them 
were   made  parties.     The   allegation   in  the 
complaint  that  the  daughters  took  a  fee  under 
the  will  indicated  that  it  was  intended  to  sell 
the  fee  and  that  it  was  supposed  to  be  un- 
necessary to  make  the  grandchildren  of  tes- 
tator parties.    The  cause  proceeded  regularly, 
with  the  result  that  at  a  sale  made  by  the 
order  of  the  court  the  land  was  purchased  by 
6.  F.  Davis  for  $7,350.    The  purchaser  having 
failed  to  [724]  comply,  James  S.  Glover  pur- 
chased it  at  a  resale  ordered  by  the  court 
for   $2,500.     Title  was  made  by  the  sheriff 
December  14,  1880,  and  the  sale  was  confirmed 
November  18,  1881,  but  the  disposition  of  the 
purchase  money  does  not  appear.    On  the  day 
of  the  confirmation  James  S.  Glover  conveved 
to  W.  K.  Ryan,  trustee,  all  of  his  purchase 
except  two  tracts,   aggregating  in  area  327 
acres,     for     the     consideration     of     $9,900. 
Through  successive  deeds  the  title  of  James 
S.  Glover  under  the  judicial  sale  was  finally 
acquired  by  Wm.  L.  Bradley  by  deed  from  the 
Hose  Phosphate  Company  dated  May  4,  1887, 
for   the  expressed   consideration   of  $24,000. 
The  defendants  Peter  B.  Bradley  and  Robert 
S.  Bradley  acquired  the  title  of  Wm.  L.  Brad- 
ley by  devise.    It  is  evident  that,  if  there  had 
been  nothing  else,  the  Bradleys  would  own 
only  the   life  estate  of  the  children  of  Dr. 
Glover,  subject  to  the  rights  of  the  complain- 
ants as  contingent  remaindermen. 

This  brings  us  to  the  consideration  of  the 
effect  of  the  orders  of  the  court  in  a  later 
suit.  On  December  1,  1881,  Henry  C.  Glover 
and  James  S.  Glover,  as  executors  of  the  will 
of  John  O.  Glover,  brought  suit  against  the 
children,  life  tenants,  and  the  grandchildren, 
contingent  remaindermen,  under  the  will  of 
Dr.  Glover.  The  scope  of  the  suit  as  indicat- 
ed by  the  complaint  is  important  in  determin- 
ing the  effect  of  the  orders  of  the  court  made 
in  this  cause.  The  complaint  sets  out  the 
former  suit  for  partition ;  the  sale  of  the  land 
for  $2,500;  the  insufficiency  of  the  fund  to 
pay  the  debts  of  the  estate  amounting  to 
$3,500;  the  )^le  by  James  S.  Glover  of  the 
land  to  W.  K.  Ryan,  trustee,  for  $9,900,  and 
his  desire  to  turn  over  the  profit  on  the  sale 
to  the  legatees  and  devisees  under  the  will  of 
Dr.  Glover,  after  the  payment  of  debts,  rea- 


sonable compensation  to  him,  and  the  expenses 
of  the  administration;  the  embarrassment  of 
the  executors  in  the  distribution  of  the  sur- 
plus, "the  said  will  being  uncertain  and  seem- 
ingly contradictory  in  its  terms;"  the  right 
of  the  executors  to  the  aid  of  the  court  in 
interpreting  the  will  and  deciding  whether 
the  children  of  testator  are  entitled  to  have 
their  portions  turned  over  to  them  on  their 
arriving  at  the  age  of  21  years,  or  marrying, 
or  whether  there  is  a  limitation  over  to  their 
issue.     Tlie  prayer  was  as  follows: 

"Wherefore  plaintiffs  demand  the  judgment 
of  this  honorable  court,  whether  they  can  de- 
liver the  portions  to  the  children  of  testator, 
on  their  arriving  at  the  age  of  21  years,  or 
marrying,  or  whether  there  is  a  limitation 
over  to  their  issue,  and  for  such  other  relief 
as  is  stated  in  said  complaint  as  may  be  just." 
The  infant  remaindermen  answered  by 
guardian  ad  litem,  submitting  their  rights  to 
the  court.  The  son  and  daughters  of  testator 
alleged  in  their  answers  that,  having  arrived 
at  the  age  of  21  years,  they  were  entitled  to 
have  the  fimds  in  the  hands  of  the  executors 
paid  over  to  them  under  the  sixth  clause  of 
the  will,  which  provided: 

"That  as  each  of  my  said  children  arrives 
at  the  age  of  twenty-one  years,  or  marries, 
that  then  my  said  executors  shall  deliver  the 
portion  hereby  given  to  such  child  to  him  or 
her  as  the  case  may  be.     .     .     . " 

The  special  master  to  whom  the  issues  were 
referred  made  a  report  on  January  23,  1882, 
in  which  he  finds  that  the  lands,  though  pre- 
viously very  valuable,  had  been  rendered  al- 
most valueless  by  the  [725]  results  of  the 
war;  that  the  executors  had  with  difficulty 
paid  the  taxes;  that  but  for  the  advances 
made  by  James  S.  Glover,  one  of  the  execu- 
tors, the  lands  would  have  been  sacrificed, 
leaving  debts  unpaid;  that  James  S.  Glover 
had  been  at  much  expense  and  trouble  to  re- 
sell the  land  for  $9,900,  and  should  be  al- 
lowed additional  compensation  of  5  per  cent. 
On  the  issue  of  the  construction  of  the  will 
made  by  the  pleadings  the  master  reported: 
"Tliat  item  sixth  of  the  will  of  John  O. 
Glover  confers  on  the  executors  of  his  estate 
ample  power  to  pay  over  to  each  of  his  said 
children,  as  each  arrives  at  the  age  of  twenty- 
one  years,  or  marries,  the  portions  given  them 
by  the  will." 

Accordingly  he  recommended  that  the  net 
balance  arising  from  the  sale  of  the  lands  be 
turned  over  to  the  children  of  Dr.  Glover, 
and  that  the  sale  made  to  James  S.  Glover, 
and  by  him  to  W.  K.  Ryan,  trustee,  be  con- 
firmed. The  report  was  confirmed  on  the 
same  day. 

This  recital  of  the  proceedings  shows  plain- 
ly that  the  judicial  sale  to  James  S.  Glover 
w^as  understood  as  a  sale  of  the  fee  in  the 
land,   and   not  merely  of  life  estates;   that 
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James  S.  Glover,  by  his  deed  to  Ryan,  trustee, 
intended  to  convey  the  fee;  and  that  he 
brought  the  proceeds  into  court  to  represent 
the  land,  and  not  life  estates  in  it.  The 
acceptance  of  the  court  of  the  fund  as  the  rep- 
resentative of  the  land  is  equally  plain.  This 
dealing  of  the  court  with  the  fund,  and  the 
disposition  of  it  as  the  representative  of  the 
land,  with  all  parties  interested,  including 
the  contingent  remaindermen,  before  it,  neces- 
sarily implied  recognition  and  confirmation 
of  the  sale  as  a  conveyance  of  the  interest  of 
all  concerned.  The  order  of  the  court  con- 
firming the  sale  was  therefore  only  the  ex- 
pression in  definite  form  of  what  the  court 
did  by  implication  when  it  undertook  to  pass 
on  the  rights  of  all  the  parties  to  the  fund 
which  had  been  brought  into  court  as  the 
proceeds  of  the  sale  of  the  land. 

It  is  not  disputed  that  a  sale  of  land  made 
by  the  order  of  the  court  in  a  suit  to  which 
the  remaindermen  in  esse  were  parties  would 
be  binding  on  all  contingent  remaindermen. 
Bofil  v.  Fisher,  3  Rich.  Eq.  (S.  C.)  1,  65  Am. 
Dec.  627;  Bouknight  v.  Brown,  16  S.  C.  155; 
Powers  v.  Bullwinkle,  33  S.  C.  293,  11  S.  E. 
971;  Smith  v.  Winn,  38  S.  C.  188,  17  S.  E. 
717,  751;  Hunt  v.  Gower,  80  S.  C.  80,  61  S. 
E.  218,  128  Am.  St.  Rep.  862;  Harris  v. 
Harris,  86  S.  C.  409,  68  S.  E.  628.  The  power 
of  the  court  to  make  a  sale  connotes  the  pow- 
ers to  confirm  a  sale  alreadv  made  without 
sufficient  authority.  The  rights  of  all  parties 
in  such  case  are  transferred  from  the  prop- 
erty to  the  fund,  which  the  court  disposes 
of  according  to  its  conceptions  of  their  rights 
and  interests.    Smith  v.  Winn,  supra. 

The  objection  that  the  order  could  not 
be  made  at  chambers  is  without  foundation  in 
fact.  The  presumption  is  that  the  order  was 
made  in  open  court.  The  consent  that  it 
should  be  made  at  chambers  does  not  imply 
that  it  was  so  made.  It  is  presumed  that  the 
judge  would  have  refused  to  hear  the  cause 
at  cbambers,  if  the  law  required  it  should 
be  heard  in  open  court.  Ex  p.  Pearson,  79 
S.  C.  302,  60  S.  E.  706. 

[726]  The  failure  to  make  W.  K.  Ryan, 
trustee,  the  purchaser  from  James  S.  Glover, 
a  party,  does  not  affect  the  force  of  the  de- 
cree against  the  remaindermen.  James  S. 
Glover  was  a  party,  and  the  decree  of  the 
court  operated  as  confirmation  of  the  sale  to 
him  and  his  action  thereunder.  The  sale  bv 
Glover  to  Ryan,  trustee,  was  an  incident  of 
Glover's  purchase,  and  the  profit  paid  by 
Ryan  was  an  inducement  for  the  confirma- 
tion  of  the  sale  to  Glover,  but  it  was  not 
necessary  to  the  confirmation  of  the  sale  to 
Glover  that  Ryan  should  be  before  the  court. 
Looking  at  the  matter  in  another  way:  James 
S.  Glover  had  brought  the  fund  into  court  as 
the  representative  of  the  land,  and  Ryan  had 
paid  the  money  for  what  was  intended  by  him 


and  Glover  as  the  conveyance  of  the  fee. 
There  was  nothing  that  the  court  could  re- 
quire of  Ryan.  It  might  have  been  important 
to  him  to  be  a  party,  so  that  in  case  the  court 
refused  to  receive  the  money  and  confirm  the 
sale  to  Glover,  on  which  his  title  depended, 
he  could  have  asked  that  the  money  be  re- 
funded;  but  his  absence  from  the  case  as  a 
party,  or  the  loss  of  his  money,  could  not 
have  injuriously  affected  the  remaindermen, 
for  no  relief  was  sought  against  him. 

Again,  it  is  contended  that  the  decree  was 
taken  by  consent,  and  cannot  have  the  effect 
of  an  adjudication  of  the  rights  of  the  infant 
contingent  remaindermen.  Varying  construc- 
tions of  consent  decrees  have  been  given  by 
the  courts.  In  South  Carolina  the  general 
rule  is  settled  by  the  following  language  us«m1 
in  Edgerton  v.  Muse,  2  Hill's  Eq.  (S.  C.) 
51: 

"Be  this,  however,  as  it  may,  I  think  the 
court  must  exercise  the  right  of  correcting  its 
decrees  in  ex  parte  cases  and  cases  by  consent, 
so  long  as  they  remain  unexecuted.  For  al- 
though they  purport  to  be  the  act  of  the 
court,  and  as  such  have  legal  effect,  yet  in 
point  of  fact  they  are  the  mere  act  of  the 
parties.  Neither  the  facts  nor  the  law  can 
be  said  to  be  judicially  ascertained  in  such 
a  proceeding.  The  only  restriction  upon  the 
exercise  of  this  power  ought  to  be  the"  execu- 
tion of  the  decree.  It  is  then  that  the  dct^rer- 
ouglit  to  be  regarded  as  final,  and  to  be  an 
estoppel  between  all  parties  and  privies.  It 
then  has  the  force  of  a  judgment,  by  either 
vesting  or  divesting  rights;  and  also  by  oper- 
atin<T  as  authority  to  officers  of  the  court 
acting  under  it,  and  as  title  to  purchasers 
who  may  buy  under  it.  This  restriction 
guards  the  power  against  all  possible  abuse.*' 

In  this  case  the  answers  of  the  daughters 
of  the  testator  and  the  answers  of  the  infants 
were  signed  by  the  same  counsel,  although 
their  interests  were  antagonistic.  Appended 
to  the  decree  is  a  consent  "to  this  order  and 
that  it  be  granted  at  ehambers,"  signed  by 
the  counsel  who  put  in  the  answers.  The 
decree  was  intended  to  bar  any  claims  of 
the  infants  to  a  contingent  interest  in  the 
land. 

Consent  of  counsel  to  orders  and  judgments 
made  in  the  progress  of  a  cause  and  intended 
to  promote  the  interest  of  his  client  is  bind- 
ing on  the  client.  Ex  p.  Jones,  47  S.  C.  393, 
25  S.  E.  285;  Dixon  v.  Floyd,  73  S.  C.  202. 
53  S.  E.  167.  And  a  compromise  settlemont 
made  in  good  faith  by  counsel,  even  if  the 
client  be  an  infant,  when  sanctioned  by  the 
court  and  embodied  in  a  decree,  is  binding. 
Thompson  v.  Maxwell  Land  Grant,  etc.  Co. 
168  U.  S.  451,  18  S.  Ct.  121,  42  U.  S.  (L.  ed.) 
539.  But  an  attorney  has  no-  authoritv  to 
execute  a  release  of  his  client's  claim,  except 
upon  full  payment.     Gilliland  v.  Gasque,   6 
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S.  C.  406.  Xor  has  an  attorney  the  power, 
except  under  special  authority,  to  execute  a 
retraxit  [727]  or  disclaimer,  etc.  or  other- 
wise to  bind  the  client  by  the  surrender  of  his 
rights;  for  a  retraxit,  or  disclaimer,  or  other 
form  of  a  surrender,  being  in  the  nature  o| 
a  release,  must  be  made  by  the  party  him- 
self. Dickerson  v.  Hodges,  43  N.  J.  Eq.  47, 
10  Atl.  Ill;  Thompson  v.  Odum,  31  Ala.  108, 
68  Am.  Dec.  159;  Gorham  v.  Gale,  7  Cow. 
(X.  Y.)  739,  17  Am.  Dec.  549;  Hallack  v. 
Loft,  19  Colo.  74,  34  Pac.  668;  Coates  v. 
Santa  F^  etc.  R.  Co.  15  Ariz.  25,  135  Pac. 
717;  Turner  v.  Fleming,  37  Okla.  76,  130  Pac. 
551,  46  L.R.A.(N.S.)  265,  Ann.  Cas.  1915B 
831;  Forest  Coal  Co.  v.  Doolittle,  64  W.  Va. 
210,  46  S.  £.  238.  In  Kingsbury  v.  Buckner, 
134  U.  S.  660,  10  S.  Ct.  638,  33  U.  S.  (L.  ed.) 
1047,  it  was  held  that  a  guardian  ad  litem 
himself  has  no  power  to  bind  an  infant  by 
consenting  to  surrender  his  rights. 

We  think  it  follows  that,  if  the  decree  in 
this  case  could  be  considered  as  entered 
against  the  infants  by  virtue  of  consent  of 
counsel,  it  would  not  be  binding,  because  it 
would  denote  a  surrender  of  the  rights  of  the 
infants  without  investigation  by  the  court. 
Regarded  as  a  consent  decree,  it  would  be  in- 
valid against  the  infanta  for  the  additional 
reason  that  the  counsel  who  signed  the  con- 
sent represented  the  daughters  of  the  testator, 
who  were  antagonistic  in  interests  to  the  in- 
fants, and  therefore  could  not  represent  them. 
White  V.  Joyce,  158  U.  S.  128,  15  S.  Ct.  788, 
39  U.  S.  (L.  ed.)  921. 

But  the  decree  cannot  be  referred  to  the 
consent.  Without  respect  to  consent  it  is 
always  the  duty  of  the  court  to  make  careful 
inquiry  as  to  the  rights  and  interests  of  the 
infants  before  adjudicating  them;  and  the 
presumption  is  that  the  court  lias  discharged 
this  duty.  Thompson  v.  Maxwell,  supra.  The 
presumption  in  this  case  is  not  necessary, 
however,  for  it  affirmatively  appears  from  the 
record  that  the  court  ordered  a  reference  to 
the  master,  amd  that  there  was  a  full  report 
by  him  on  both  the  law  and  the  facts  involved. 
The  decree  was  in  terms  based  on  this  report, 
and  not  on  consent,  and  was  therefore  binding 
on  the  infants. 

The  complaint  in  the  proceedings  under  re- 
view wa3  inartiticially  drawn,  there  are  irreg- 
ularities in  the  conduct  of  the  cause,  and  the 
decree  of  the  court  was  erroneous;  but,  with 
all  necessary  parties  before  it  under  pleadings 
which  necessarily  involved  the  recognition  and 
confirmation  of  the  sale  and  the  substitution 
of  the  fund  for  the  land,  the  court  after  in- 
vestigation adjudicated  the  rights  of  the  chil- 
dren and  grandchildren  of  the  testator  and 
decreed  that  the  fund  should  be  paid  to  the 
son  and  dau<»hter8  of  Dr.  Glover.  This  decree 
necessarily  confirmed  the  sale  to  James  Glover 
against  any  claim  of  the  complainants. 
Affirmed. 
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NOTE. 


It  is  held  in  the  reported  case  that  a  sale 
of  land  by  order  of  court  in  a  suit  to  which 
contingent  remaindermen  in  ease  are  parties, 
is  binding  on  and  concludes  the  rights  of 
unborn  contingent  remaindermen  represented 
as  a  class  by  the  remaindermen  in  ease.  For 
comprehensive  discussion  of  the  effect  of  a 
sale  under  decree  of  court  on  the  rights  of 
unborn  remaindermen  in  particular,  and  of 
the  general  question  of  the  destruction  of 
contingent  remainders  to  persons  unborn,  see 
the  note  to  Love  v.  Linstedt,  reported  ante, 
this  volume,  at  page  898. 


SMITH 


▼. 


CHESTER  ET  AL. 


Illinois  Supreme  Court — April  20,  1916. 
272  III.  42S;  112  N.  E,  325. 


Remainders  —  ContinKent  or  Vested. 

Where  a  devise  by  its  terms  is  to  a  person 
for  life,  with  a  remainder  to  such  of  the  chil- 
dren of  that  person  as  survive  at  his  death, 
the  remainder  is  contingent. 

Same. 

Where  a  devise  by  its  terms  is  to  a  per- 
son for  life,  remainder  to  his  children,  with 
the  provision  that  should  any  of  said  chil- 
dren die  without  issue  the  children  surviving 
the  death  of  the  testator  shall  take  the  share 
of  such  deceased  children,  the  remainder  is 
vested. 

Wills  —  ConstmotioiL  —  Intent  of  Tes* 
tator. 

The  cardinal  rule  in  the  construction  of 
wills  is  to  ascertain  the  intent  of  the  testator 
from  the  language  used. 

Remainders  —   Presumption   in   Favor 

of  Vesting* 

The  rule  that  in  cases  of  doubt  or  am- 
biguity in  the  language  used  in  creating  a 
remainder  a  construction  is  favored  that  will 
make  the  remainder  a  vested  one,  must  give 
way  to  the  intention  of  the  testator  expressed 
in  the  will. 

Remainder  Held  Oontinc^nt. 

A  devise  for  life,  remainder  in  fee  to  life 
tenant's  children  "or  the  survivor  or  survivors 
of  them,"  but  in  case  he  dies  without  sur- 
viving issue  then  to  his  wife  and  the  nephews 
and  niece  of  testator  equally,  and  in  case 
of  death  of  either  of  last  named  without  issue 
the  share  of  the  one  dying  to  the  survivor  or 
survivors  of  them,  but  if  the  one  so  dying 
leave  children  they  to  receive  the  parent's 
share,  with  residuary  devise  to  nephews  and 
niece,  held  to  be  a  devise  of  a  life  estate  with 
a  contingent  remainder  with  a  double  aspect, 
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with  reversion  in  tlie  heirs  at  law,  who  were 
the  nephews  and  nieces  named  as  residuary 
devisees. 

Remainder    to    Unborn    Person   •»   De- 
stmotion  —  Merger  of  Estates. 

Where  both  the  life  estate  preceding  a  con- 
tingent remainder  to  several  including  unborn 
heirs  if  any  and  also  the  reversion  are  con- 
veyed to  the  same  person,  they  merge  and 
contingent  remainders  to  the  unborn  heirs 
are  defeated. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Livingston  county: 
Patton,  Judge. 

Action  to  construe  will  and  to  quiet  title. 
Frank  L.  Smith,  plaintiff,  and  Frank  B. 
Chester  et  al.,  defendants.  Judgment  for 
defendants.  Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    Reverseh). 

Charles  8.  Deneen,  C.  J.  Ahem,  and  H.  E. 
Torrance  for  plaintiff  in  error. 

J.  Kent  Greene,  Stevens  R.  Baker  and 
Cyril  A.  Bums  for  defendants  in  error. 

[429]  Craig,  J.— Plaintiff  in  error,  Frank 
L.  Smith,  filed  his  bill  in  chancery  in  the 
circuit  court  of  Livingston  county  to  construe 
the  will  of  Hannah  E.  Chester,  deceased,  and 
to  quiet  title  in  himself  to  two  hundred 
acres  of  farm  land  situated  in  said  county 
and  described  in  the  fourth  clause  of  the 
will  of  said  Hannah  E.  Chester  hereinafter 
net  out,  and  which  had  been  conveyed  to  him 
by  Frank  B.  Cheater  and  others  mentioned  in 
the  will  of  Hannah  E  Chester.  A  guardian 
€Ld  litem  was  appointed  for  certain  minor 
defendants.  All  the  defendants  answered,  and 
the  cause  being  brought  to  issue,  upon  a  hear- 
ing the  trial  court  dismissed  the  bill  of  com- 
plaint for  want  of  equity.  The  record  has 
been  brought  to  this  court  by  writ  of  error 
to  reverse  said  decree.  « 

Hannah  E.  Chester  died  testate  on  January 
10,  1885,  leaving  surviving  her  as  her  heirs- 
at-law  three  nephews,  Frank  B.  Chester,  Wil- 
liam A.  Chester  and  Chester  A.  Smith,  and 
one  niece,  Carrie  E.  Smith  (now  Turner), 
all  of  whom  survive  and  all  were  defendants 
to  his  proceeding.  Her  last  will  and  testa- 
ment was  duly  probated  in  the  probate  court 
of  Livingston  county  and  her  estate  was  fully 
[430]  administered.  The  land  involved  in 
this  proceeding  was  devised  by  the  fourth 
clause  of  her  will,  which  is  as  follows: 

"Fourth — I  give  and  devise  to  my  nephew 
Frank  B.  Chester  an  estate  for  and  during 
the  term  only  of  his  natural  life,  the  south- 
west quarter  of  section  one  (1),  in  township 
thirty  (30),  range  seven  (7),  east,  third 
principal  meridian;  also  the  east  part  of  the 
southeast  quarter  of  secticm  two  (2),  town- 
ship  thirty    (30),   noith,   range   seven    (7), 


east,  third  principal  meridian.  .  .  .  Tlie 
land  here  devised  is  the  land  occupied  for 
years  by  Edward  Bunting  and  known  as  the 
homestead,  in  Livingston  county,  Illinois. 
Remainder  in  fee  to  the  children  of  said 
Frank  B.  Chester,  or  the  survivor  or  survivors 
of  them,  but  in  case  lie  dies  without  issue 
surviving  him,  then  to  his  wife,  Emma  Cikn- 
ter,  and  my  nephews,  Chester  A.  Smith,  Wil- 
liam A.  Chester,  and  my  niece,  Carrie  £. 
Smith,  share  and  share  alike,  and  in  case  of 
the  death  of  either  of  the  last  above  named 
without  issue,  the  share  of  the  one  so  dying 
to  go  to  the  survivor  or  survivors  of  them, 
hut  in  case  the  one  so  dying  shall  leave  chil- 
dren, then  such  child  or  children  to  receive 
the   parents'   share." 

The  eighth  clause  of  the  will  was  the  resid- 
uary clause,  and  was  as  follows: 

"Eighth — I  will  and  direct  that  my  neph- 
ews, Frank  B.  Chester,  William  A.  Chester 
and  Chester  A.  Smith,  and  my  niece,  Carrie 
E.  Smith,  shall  have  all  the  rest,  residue  and 
remainder  of  my  property,  both  real  and 
personal,  which  may  remain  at  my  decease 
and  not  otherwise  disposed  of." 

Emma  Chester,  mentioned  in  the  foYirth 
clause  of  the  will,  survives  and  is  the  wife 
of  the  defendant  in  error  Frank  B.  Chester. 
At  the  date  of  the  death  of  Hannah  E.  Ches- 
ter, Frank  B.  Chester  had  one  living  child, 
Ella  Chester,  afterwards  married  to  one  Wat- 
kins.  Subsequent  to  the  death  of  Hannah  £. 
Chester  two  children,  Charles  L.  Chester  and 
George  E.  Chester,  were  bom  to  Frank  B. 
Chester,  and  both  survive.  Ella  Watkins 
has  since  died,  leaving  surviving  [431]  her 
husband,  Warren  Watkins,  and  one  son, 
James  Watkins.  William  A.  Chester,  Chester 
A.  Smith  and  Carrie  E.  Turner  {nee  Smith), 
each  have  children  living.  James  Watkins 
and  certain  children  of  William  A.  Chester 
and  Carrie  E.  Turner  are  minors  and  were 
represented  on  the  hearing  by  a  guardian 
ad  litem. 

Prior  to  the  beginning  of  the  suit  the  life 
tenant,  Frank  B.  Chester,  his  wife  joining, 
had  conveyed  by  warranty  deed  the  premisw 
described  in  the  fourth  clause  of  the  will  of 
Hannah  E.  Chester  to  the  plaintiff  in  error, 
Frank  L.  Smith.  At  the  same  time  the 
grantors  executed  and  delivered  another  deed 
conveying  the  same  premises  to  the  plaintiff 
in  error,  which,  after  reciting  the  fact  of 
the  death  of  Hannah  E.  Chester,  testate,  and 
the  substance  of  the  fourth  clause  and  resid- 
uary clause  of  her  Baid  will,  proceeds  as 
follows:  "And  whereas,  the  grantor  herein, 
who  IS  one  of  said  residuary  devisees  in  said 
last  mentioned  residuary  clause  named,  is 
entitled  to  reversion  in  fee,  as  such  devisee, 
in  the  premises  hereinafter  more  particularly 
described  and  conveyed,  pending  the  vesting 
in  interest  or  taking  effect  in  possession  of 
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any    contingent    remainder,    remainders    or 
future  interests  of  any  kind  whatsoever  de- 
vised  in   and  by  the   said  fourth   clause  of 
said  will,  including  any  contingent  remainder 
or   future   interest   devised   in   and   by   said 
fourth  clause  to  the  grantor  herein,  Frank 
B.  Cheater;   and  whereas,  it  is  the  purpose 
and  desire  of  the  grantor  herein,  Frank  B. 
Chester,  to  convey  and  warrant  to  the  gran- 
tee herein  said  reversion  in  fee  in  the  prem- 
ises hereinafter  described  and  devised  to  this 
grantor  in  and  by  said  residuary  clause  of 
the  said  will  of  Hannah  £.  Chester,  deceased, 
to   the   end   that  as   and   when   the  grantee 
hereinafter   named   shall    have   acquired   the 
life  estate  of  the  aforesaid  Frank  B.  Chester, 
he  being  the  grantor  herein,  devised  to  him 
by  the  fourth  clause  of  said  will,  as  afore- 
said, the  said  life  estate  of  the  said  Frank 
B.  Chester,  the  grantor  herein,  shall  merge  in 
said  reversion  in  fee  and  be  extinguished  and 
prematurely  [432]  destroyed  and  the  grantee 
hereinafter  mentioned  be  at  once  vested  with 
a   legal   estate   in   fee   simple   in   possession, 
free    of    any    contingent    remainder    or    re- 
mainders  or  other   future   interests  created 
in  and  by  the  said  fourth  clause  of  the  said 
will,  including  any  such  contingent  remain- 
der, remainders  or   future  interests  limited 
to  the  grantor,  Frank  B.  Chester,  and  that 
such  contingent  remainder  or  remainders  or 
other    future    interests   may    be    wholly    de- 
stroyed and  held  for  naught:     Now,  there- 
fore,   the   grantors,    Frank    B.    Chester   and 
Emma   Chester,   his  wife,  of  Valparaiso,   in 
the  county  of  Porter,  in  the  State  of  Indiana, 
for  and  in  consideration  of  the  premises  and 
of  the  sum  of  one  dollar  in  hand  paid,  the 
receipt    of    which    is    hereby    acknowledged, 
convey  and  warrant  to  Frank  L.  Smith,  of  the 
village  of  Dwight,  county  of  Livingston,  in 
the  State   of   Illinois,  the  said   reversion  in 
fee  devised  to  the  grantor  herein,  Frank  B. 
Chester,  in  and  by  the  eighth  or  residuary 
clause  of  the  before  mentioned  will  of  Hannah 
E.  Chester,  in  and  to  the  following  described 
real  estate." 

Chester  A.  Smith.  William  A.  Chester  and 
Carrie  E.  Turner,  the  other  residuary  dev- 
isees and  heirs-at-law,  being  the  same  per- 
sons mentioned  in  clause  4  of  the  will,  with 
their  respective  wives  and  husband,  executed 
and  delivered  to  plaintiff  in  error  similar 
deeds,  both  the  warranty  and  the  additional 
conveyance  containing  the  special  recitals 
above  set  out.  The  two  children  of  Frank 
B.  Chester  who  were  then  of  age,  also  by  war- 
ranty deed  conveyed  the  premises  in  question 
to  Frank  L.  Smith. 

Plaintiff  in  error  alleged,  among  other 
things,  in  his  bill  of  complaint,  '*that  the 
fourth  clause  of  said  last  will  and  testament 
devises  an  estate  for  life  to  the  said  Frank 
13 .  Chester  and  creates  a  contingent  remain- 


der in  the  children  of  Frank  B.  Chester  who 
survive  him,  with  the  alternative  that  if  he 
die  without  issue  the  said  premises  are  to 
vest  in  his  wife,  Emma  Chester,  and  the 
said  Chester  A.  Smith,  William  A.  Chester 
and  Carrie  E.  Smith  (now  Turner),  [433] 
or  their  issue  if  they  be  then  deceased,  and 
that  the  interest  of  those  dying  without  issue 
vest  in  the  survivor  or  survivors;  and  that 
by  reason  of  the  contingencies,  as  aforesaid, 
the  reversion  in  fee  was  at  the  date  of  their 
conveyances  to  your  orator  vested  in  the  said 
Frank  B.  Chester,  W^illiam  A.  Chester,  Ches- 
ter A.  Smith  and  Carrie  E.  Smith  (now 
Turner),  and  by  said  conveyance  became  and 
was  vested  in  your  orator,  and  that  upon 
the  conveyance  of  the  estate  for  life  to  your 
orator  by  the  said  Frank  B.  Chester  the  said 
estate  for  life  merged  in  the  fee  in  your 
orator  and  the  said  estate  for  life  in  Fran)c 
B.  Chester  terminated  and  your  orator  be- 
came and  is  the  owner  of  said  premises  in 
fee  simple  absolute,  thus  defeating  and  de- 
stroying any  interest  in  said  premises,  under 
the  fourth  clause  of  the  last  will  and  testa- 
ment of  Hannah  E.  Chester,  in  the  children 
of  said  Frank  B.  Chester  or  their  issue,  in 
Emma  Chester,  Chester  A.  Smith,  William 
A.  Chester  and  Carrie  E.  Smith  (now 
Turner),  and  their  children  who  may  sur- 
vive them." 

The  lower  court,  by  its  decree  construing 
the  will,  found  that  it  was  the  intention  of 
the  testatrix  to  devise  a  life  estate  in  the 
land  described  in  the  fourth  clause  of  her 
will  to  Frank  B.  Chester  and  that  the  title 
to  the  remainder  in  fee  vested  in  his  children, 
"but  not  to  the  extent  of  giving  either  of 
said  children  such  an  estate  as  would  pass  by 
inheritance  to  his  or  her  issue  should  the  par- 
ent die  before  Frank  B.  Chester's  demise,  and 
to  effectuate  such  intention  and  bar  such 
inheritance  during  Frank's  life  the  words 
of  survivorship  were  inserted  in  the  devise 
to  said  children  and  not  the  purpose  of  post- 
poning the  vesting  of  the  remainder  in  fee 
imlil  Frank's  death;  and  the  word  *or'  in 
the  said  clause  should  be  read  'and'  to  effect- 
uate the  intention  of  the  testatrix  to  create  a 
vested  remainder  in  Frank's  children  upon 
her  death;  .  .  .  that  the  fourth  item  of 
the  will  of  Hannah  E.  Chester  created  a  re- 
mainder in  fee  in  favor  of  a  designated  class, 
namely,  the  children  of  Frank  B.  Chester, 
and  one  of  the  class  being  in  esse  at  the  time 
[434]  of  testatrix's  death,  the  remainder  in 
fee  vested  in  her,  said  Ella  Chester,  on  the 
death  of  testatrix,  but  subject  to  being 
opened  up  to  let  in  after-born  children  of 
said  Frank  B.  Chester  during  his  life;  and 
that  Charles  L.  Chester  and  George  F.  Ches- 
ter, after-born  children  of  Frank  B.  Chester, 
were  so  let  in,  but  the  interest  of  each  of 
the  three  devisees  became  subject  to   being 
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divested  by  hi3  or  her  death  prior  to  the 
father's  demise,  by  reason  of  the  words  of 
survivorship  inserted  to  bar  the  inlieritance 
of  the  issue  of  any  so  dying  before  the  de- 
cease of  the  life  tenant;  but  such  words  of 
survivorship  in  the  devise  to  Frank's  chil- 
dren do  not  postpone  the  vesting  of  the  re- 
mainder until  the  death  of  the  life  tenant, 
the  law  being  that  every  testamentary  re- 
mainder in  fee  supported  by  a  life  estate  cre- 
ated by  the  same  instrument  shall  be  con- 
sidered as  vesting,  upon  the  death  of  the 
t-estator,  in  the  devisee  then  in  ease,  if  there 
be  one,  unless  it  clearly  appears  from  the  will 
that  the  testator  intended  such  remainder 
should  not  vest  until  a  later  period;  that  the 
estate  of  Ella  Watkins  (nee  Chester)  was 
divested  by  her  death  and  her  son  takes 
nothing:  that  in  the  event  of  the  death  of  all 
of  the  life  tenant's  children  before  his  de- 
mise the  remainder  in  fee  will  pass  to  the 
substituted  devisees,  Emma  Chester,  Charles 
A.  Chester,  William  A.  Chester  and  Carrie 
E.  Turner  {nee  Smith),  but  the  estate  of  any 
of  the  last  three  named  devisees  who  may 
die,  leaving  issue,  prior  to  the  demise  of 
Frank  B.  Chester  will  be  qualified  by  the 
executory  devise  over  to  his  or  her  children 
so  surviving,  and  such  executory  devise  to 
them,  children  of  said  deceased  devisees,  is 
indestructable  by  any  conveyance  of  the  par- 
ent in  his  or  her  lifetime." 

Plaintiff  in  error  contends  that  bv  the 
fourth  clause  of  the  will  Frank  B.  Chester 
took  a  life  estate  in  the  lands  described  in 
said  clause,  and  the  remainder  in  fee  being 
to  those  of  his  children  who  would  survive 
him,  with  the  alternative  that  if  he  left  no 
issue  such  remainder  should  go  to  Emma 
Chester  and  the  others  named,  the  remainder 
thus  [435]  created  was  a  contingent  remain- 
der with  a  double  espect;  that  by  the  deeds 
to  plaintiff  in  error  the  life  estate  and  the 
reversion  in  the  land  merged  in  him  and  he 
should  have  been  decreed  to  be  the  owner 
in  fee.  The  assignments  of  error  necessitate 
passing  upon  this  contention. 

Defendants  in  error  are  the  defendants  to 
the  bill  of  complaint,  including  the  infant 
defendant  James  Watkins,  grandson  of  the 
life  tenant,  Frank  B.  Chester,  and  the  chil- 
dren of  the  nephews  and  niece  of  the  testa- 
trix other  than  Frank  B.  Chester.  Counsel 
for  defendants  in  error  have  argued  to  some 
extent  that  the  words  in  the  fourth  clause, 
"or  the  survivor  or  survivors  of  them,"  refer 
to  those  children  of  Frank  B.  Chester  who 
survive  the  testatrix, — ^not  Frank  B.  Chester, 
— but  no  cross-errors  have  been  assigned  on 
the  holding  of  the  court  in  that  regard,  and 
from  the  language  following,  and  the  ex- 
pressed intention  of  the  testatrix  as  gathered 
from  the  whole  clause  and  the  entire  will, 
we  think  that  the  court  below  properly  held 


that  the  words  "survivor  or  survivors"  meant 
those  of  the  children  of  Frank  B.  Chester  who 
survived  him.  Where  such  intent  clearly 
appears  from  the  instrument  it  must  be  car- 
ried out  by  the  courts  notwithstanding  the 
law  favors  the  vesting  of  estates.  (Starr 
V.  Willoughby,  218  111.  486,  75  N.  E.  1029,  2 
L.R.A.(N.S.)  623;  Ridgeway  v.  Underwood. 
67  111.  419.)  The  main  question  to  be  de- 
termined is  whether  the  remainder  devised 
to  the  children  of  Frank  6.  Chester  was  & 
vested  or  contingent  remainder. 

"Vested  remainders,  or  remainders  execut- 
ed whereby  a  present  interest  passes  to  the 
party  though  to  be  enjoyed  in   future,  are 
where  the  estate  is  invariably  fixed,  to  re- 
main to  a  determinate  person  after  the  par- 
ticular estate  is  spent.     Contingent  or  execu- 
tory remainders,  whereby  no  present  interest 
passes,  are  where  the  estate  in  remainder  is 
limited  to  take  effect  either  to  a  dubious  and 
uncertain  person  or  upon  a  dubious  and  un- 
certain event,  so  that  the  particular  estate 
may   chance  to   be   determined   and    the  re- 
mainder   never    take    effect."      (1     Cooley's 
Blackstone,   168.)      Washburn,   in    [436]   his 
work  on   Real   Property    (vol.   2,  4tli  ed.  p. 
168),  defines  a  vested  remainder  as  follows: 
"An  estate  is  accordingly  said  to  be  vested  in 
one   in  possession  when  there  exists  in  his 
favor   a   right  of  present  enjoyment.     It  is 
vested   in   interest  when  there   is  a    present 
fixed  right  of  future  enjoyment."    "The  pres- 
ent  capacity   of   taking   effect   in   possession 
if  the  possession  were  now  to  become  vacant, 
and  not  the  certainty  that  the  possession  will 
become  vacant  before  the  estate   liiuited  in 
remainder     determines,     universally     distin- 
guishes a  vested  remainder  from  one  that  i? 
contingent.      By    capacity,    as    thus    applied, 
is  not  meant  simply  that  there  is  a  pers4>n 
in  ease  interested   in  the  estate  who  has  a 
natural  capacity  to  take  and  hold  the  estate, 
but  that  there  is  further  no  intervening  cir- 
cumstances in  the  nature  of  a  precedent  con- 
dition which  is  to  happen  before  such  per- 
son can  take,  as,  for  instance,  if  the  limita- 
tion be  to  A  for  life,  remainder  to  B,  B  ha* 
a  capacity  to  take  this  at  any  moment  when 
A  may  die,  but  if  it  had  been  to  A  for  life, 
remainder  to  B  after  the  death  of  J.  S.,  and 
J.  S.  is  still  alive,  B  can  have  no  capacity 
to  take  till  J.  8.  dies."     "A  contingent  re- 
mainder is  one  whose  vesting  or  taking  effect 
in   interest  is  by  the  terms  of  its  creation 
made  to  depend  upon  some  contingency  which 
may  never  happen  at  all  or  may  not  happen 
within  a  requisite  prescribed  time,  by  reason 
whereof  its  capacity  of  vesting  or  taking  ef- 
fect   in    interest   may   be   forever   d^efeated." 
(Ibid.  559.) 

Contingent  remainders  are  generally  divid- 
ed  into  two  classes,  according  as  tlie  eoa- 
tingency  relates   to  the   uncertainty    of  the 


k 


T.  CHESTER. 

TJt  111.  428- 


929 


person  who  is  to  take  or  the  uncertainty  of 
the  event.  '*The  chief  characteristic  which 
distinguishes  a  vested  from  a  contingent  re- 
mainder is  the  principal  capacity  to  take  ef- 
fect in  possession  should  the  possession  be- 
come vacant,  and  the  certainty  that  the 
event  upon  which  the  vacancy  depends  will 
happen  s<Hne  time,  and  not  upon  the  certain- 
ty that  it  will  happen  or  the  possession  be- 
come vacant  during  the  lifetime  of  the  re- 
mainder-man. In  the  case  of  [437]  a  vested 
remainder  there  is  a  person  in  being  ascer- 
tained and  ready  to  take,  who  has  a  present 
right  of  future  enjoyment  which  is  not  de^ 
pendent  upon  any  uncertain  event  or  con- 
tingency, while  in  the  case  of  a  contingent 
remainder  the  right  itself  is  uncertain.  The 
uncertainty,  therefore,  which  distinguishes  a 
contingent  remainder  is  the  uncertainty  of 
the  right  and  not  of  the  actual  enjoyment, 
for  in  this  regard  any  remainder  may  be  said 
to  be  uncertain,  as  the  remainder-man  may 
die  without  heirs  before  the  termination  of 
the  particular  estate."     (40  Cyc.  1664.) 

The  difference  between  vested  and  contin- 
gent remainders,  as  stated  in  Gray's  Rule 
Against  Perpetuities  (sec.  108),  is  as  follows: 
^'Whether  a  remainder  is  vested  or  contin- 
gent depends  upon  the  language  employed. 
If  the  conditional  element  is  incorporated  in- 
to the  description  of  or  into  the  gift  to  the 
remainder-man  then  the  remainder  is  con- 
tingent, but  if,  after  words  giving  a  vested 
interest,  a  clause  is  added  divesting  it,  the 
remainder  is  vested.  Thus,  on  a  devise  to  A 
for  life,  remainder  to  his  children,  but  if  any 
child  dies  in  the  lifetime  of  A  his  share  to 
go  to  those  who  survive,  the  share  of  each 
child  is  vested,  subject  to  be  divested  by  its 
death,  but  on  a  devise  to  A  for  life,  remain- 
der to  such  of  his  children  as  survive  him, 
the  remainder  is  contingent."  This  rule  is 
cited  with  approval  in  Lachenmyer  v.  Gehl- 
bach,  266  111.  11,  107  N.  E.  202,  and  Brech- 
beller  v.  Wilson,  228  111.  502,  81  N.  E.  1094, 
and  has  been  followed  in  this  State. 

Where  a  devise  by  its  terms  is  to  a  person 
for  lifQ  with  a  remainder  to  such  of  the  chil- 
dren of  that  person  as  survive  at  his  death 
the  reinainder  is  contingent,  for  the  rea- 
son that  it  cannot  be  ascertained  until  the 
death  of  the  life  tenant  who  takes  the  re- 
mainder. (Furnish  v.  Rogers,  154  111.  569, 
39  N.  E.  989;  Golladay  v.  Knock,  235  111. 
412,  85  N.  E.  649,  128  Am.  St.  Rep.  224; 
Peoria  v.  Darst,  101  111.  609;  Hill  v.  Hill, 
264  111.  219,  106  N.  E.  262;  Kleinhans  v. 
Kleinhans,  253  111.  620,  97  N.  E.  1077; 
Thompson  v.  Adams,  205  111.  552,  69  N.  E. 
1.)  On  the  other  hand,  where  the  devise  by 
its  terms  is  to  a  person  for  life,  remainder 
to  the  children  of  such  person,  [438]  with 
the  provision  that  should  any  of  said  children 
die  without  issue  the  children  surviving  at 
Ann.  Cas.  1917A. — 59. 


the  death  of  the  testator  shall  take  the  share 
of  such  deceased  children,  the  remainder  in 
such  case  has  been  held  to  be  a  vested  re- 
mainder, as  there  is  always  someone  ready 
to  take  when  the  life  estate  is  determined. 
(Lachenmyer  v.  Gehlbach,  supra;  Hinrich- 
sen  V.  Hinrichsen,  172  111.  462,  50  K  E.  135; 
Northern  Trust  Co.  v.  Wheaton,  249  111.  606, 
94  N.  E.  980,  34  L.R.A.(N.S.)  1150;  Smith  v. 
West,  103  111.  332;  Ducker  v.  Bumham,  136 
111.  9,  34  N.  £.  558.)  As  said  in  the  case 
last  cited,  on  page  26  of  the  opinion:  "If 
the  effect  of  the  sixth  clause  is  to  limit  the 
remainder  to  such  of  the  children  named  as 
should  survive  their  mother,  then  the  re- 
mainder is  unquestionably  contingent.  But 
there  are  here  no  words  or  phrases  of  contin- 
gency which  can  be  said  to  constitute  a  con- 
dition precedent,  such  as  'if  they  shall  be 
living  at  her  death,'  or  'to  such  of  them  as 
shall  be  living.'  Under  the  construction  al- 
ready given  to  the  fifth  and  sixth  clauses, 
there  is  a  direct  gift  of  all  the  property  after 
the  life  estate  previously  carved  out.  The 
devise  is  not  made  upon  the  contingency  of 
survivorship,  but  in  the  fifth  clause  as  in- 
terpreted by  the  application  thereto  of  the 
testator's  words,  'the  portions  above  given 
him  or  her,'  the  devise  is  made  to  the  devisees 
by  name,  and  the  condition  appears  only  in 
a  subsequent  clause  and  after  words  which 
have  already  given  a  vested  interest.  The 
devise  is  in  fee  to  the  five  children,  subject 
to  be  divested  upon  a  condition  subsequent, 
and  therefore  they  took  a  vested  remainder." 
Again,  on  page  26  it  is  said:  "Whether  a 
limitation  creates  a  vested  or  contingent  re- 
mainder may  depend  upon  the  intent  of  the 
testator  as  well  as  upon  the  conditions  of 
its  taking  effect.  Where  the  devise  is  to  the 
testator's  wife  for  life  and  at  her  death  to 
such  of  his  children  as  shall  then  be  living, 
the  benefit  does  not  purport  to  be  conferred 
on  the  children  as  children  or  individuals 
named,  but  as  survivors,  which  indicates  that 
an  immediate  vesting  is  not  intended.  But 
where  the  devise  is  to  the  wife  for  life  with 
remainder  to  [439]  certain  named  children, 
and  with  a  subsequent  provision  that  if  any 
of  such  named  children  die  before  the  wife  then 
the  property  is  to  be  equally  divided  between 
the  survivors,  the  devise  of  t^e  remainder  is 
to  certain  definitely  specified  and  named  in- 
dividuals, who,  as  remainder-men,  already 
answer  to  the  description  by  which  they  are 
to  take,  'and  there  is  no  obstacle  to  supposing 
an  immediate  vesting  to  have  been  intended.* 
4  Kent's  Com.  (13th  ed.)  marg.  page  203,  note 
1,  and  cases  cited." 

In  Smith  v.  West,  supra,  the  exact  lan- 
guage in  the  instrument  (in  that  case  a  deed) 
creating  the  life  estate  and  remainder  is  not 
set  out,  but  the  court  holds  that  under  the 
deed  to  Mrs.  West  conveying  a  life  estate  to 
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her  and  the  remainder  to  the  children  of  her 
body,  or  to  such  as  might  be  living  at  her 
death,  or  to  the  descendants  of  anyone  that 
might  be  then  deceased,  the  remainder  was 
ve&ted,  for  the  reason,  as  stated  by  the  court 
on  page  337  of  the  opinion:  "When  a  con- 
veyance of  the  particular  estate  is  made  to 
support  a  remainder  over,  the  tenant  for  the 
particular  estate  takes  it^  and  if  the  remain- 
der-man is  in  being  he  takes  the  fee.  In 
such  a  case  the  remainder  is  not  contingent 
as  to  its  becoming  a  vested  remainder,  be- 
cause the  title  vests  in  the  remainder-man  on 
the  delivery  of  the  deed.  The  title  thus 
vested  becomes  an  estate  of  inheritance,  and 
in  case  the  remainder-man  dies  before  the 
previous  estate  is  expended  the  title  passes 
to  his  heirs  unless  the  deed  directs  other- 
wise." The  decision  in  the  West  case  is  more 
in  point  with  the  cases  of  Boatman  v.  Boat- 
man, 198  111.  414,  65  N.  E.  81,  and  Ghapin 
V.  Nott,  203  111.  341,  67  N.  E.  833,  which 
were  overruled  by  Golladay  v.  Knock,  supra. 
In  the  case  at  bar  it  is  very  clear  that,  in 
efTect,  the  devise  of  the  remainder  is  to  such 
of  the  children  of  Frank  B.  Chester  as  shall 
be  living  at  the  time  of  his  death,  and  the 
court  below  so  found.  Using  the  words  lit- 
erally, as  making  a  devise  to  the  cliildren 
of  Frank  B.  Chester  or  the  children  of  Frank 
B.  Chester  who  survive  him,  the  devise  is 
[440]  contradictory  if  the  children  of  Frank 
B.  Chester  are  one  class  of  persons  and  the 
children  who  survive  him  are  different  in- 
dividuals. A  devise  of  a  remainder  to  A  or 
B,  being  separate  and  distinct  persons,  could 
not  stand  for  Indefiniteness  and  would  be 
void.  The  children  of  Frank  B.  Chester  who 
survive  him  would  be  his  children  whether 
they  were  in  being  at  the  time  the  will  took 
effect  at  the  decease  of  the  testator  or  only 
such  as  survived  him.  In  fact,  in  this  case 
they  were  different  persons,  as  he  had  a  child 
living  at  the  time  the  will  was  made  and  at 
the  time  the  testatrix  died  but  which  died 
during  his  lifetime,  and  there  are  now  living 
two  children  who  were  bom  subsequently 
to  the  death  of  the  testatrix  and  who  may  be 
living  at  the  time  of  his  death  or  who  may 
not.  The  remainder  in  the  case  at  bar  was  a 
remainder  in  interest.  While  it  is  true  there 
was  a  child  of  Frank  B.  Chester  living  at 
the  time  the  will  was  made  and  at  the  time 
of  the  death  of  the  testatrix,  such  child  was 
not  necessarily  one  in  whom  the  remainder 
would  vest,  as  such  remainder  could  only 
vest  in  such  children  as  survive  Frank  B. 
Cliester.  The  words  of  the  will  devising  the 
remainder  consist  of  a  single  clause,  "re- 
mainder in  fee  to  the  children  of  said  Frank 
B.  Chester  or  the  survivor  or  survivors  of 
them.'*  The  words  "survivor  or  survivors  of 
them"  are  descriptive  of  the  preceding  word 
"children,"  and  modify  the  meaning  of  that 


word  as  a  class  and  confine  such  word  in  its 
meaning  to  certain  ones  of  that  class.  The 
words  "survivor  or  survivors  of  them"  are 
incorporated  into  the  description  of  the  re- 
mainder-men, and  cannot  be  given  the  effect 
of  a  clause  subsequent  divesting  a  vested 
estate.  One  rule  which  has  been  cited  with 
approval  in  distinguishing  a  vested  from  a 
contingent  remainder  is  as  follows.  The  un- 
certainty which  distinguishes  a  contingent  re- 
mainder is  not  whether  the  remainder-men 
will  ever  enjoy  it^  but  whether  there  will  ever 
be  a  right  to  such  enjoyment.  (Harvard 
Collie  V.  Balch,  171  111.  276,  49  N.  E.  543; 
Carter  v.  Carter,  234  111.  507,  85  N.  E.  292; 
Hawkins  [441]  v.  Bohling,  168  111.  214,  4S 
N.  E.  94;  Hinrichsen  v.  Hinrichsen,  supra; 
Ducker  v.  Bumham,  supra.)  Tested  by  this 
rule,  it  will  be  seen  that  whether  there  would 
be  anyone  who  would  have  the  right  to  en- 
joy this  remainder  would  depend  upon  the 
contingency  of  there  being  children  of  Frank 
B.  Chester  living  at  the  time  of  his  death 
as  a  condition  precedent  to  taking  such  re- 
mainder. In  Haward  v.  Peavey^  128  111.  430, 
21  N.  E.  503,  15  Am.  St.  Rep.  120,  it  is  said 
on  page  439  of  the  opinion:  "A  remainder  is 
said  to  be  vested  where  a  present  interest 
passes  to  a  party  to  be  enjoyed  in  the  future, 
so  that  the  estate  is  invariably  fixed  in  a  de- 
terminate person  after  the  particular  estate 
terminates,  while  a  contingent  remainder  is 
one  limited  to  take  effect  either  to  a  dubious 
and  uncertain  person  or  upon  a  dubious  and 
uncertain  event.  (2  Blackstone's  Com.  168.) 
This  definition  is  adopted,  in  substance,  by 
all  the  text  writers  and  is  sufficiently  accurate. 
But  it  does  not  necessarily  follow  that  every 
estate  in  remainder  which  is  subject  to  a 
contingency  or  condition  is  a  contingent  re- 
mainder. The  condition  may  be  precedent  or 
subsequent.  If  the  former,  the  remainder 
cannot  vest  until  that  which  is  contingent 
has  happened  and  thereby  become  certain. 
If  the  latter,  the  estate  vests  immediately, 
subject  to  be  defeated  by  the  happening  of 
the  condition.  (Bromfield  v.  Crowder,  1  B. 
&P.  N.  R.  (Eng.)  313;  Blanchard  v.  Blanch- 
ard,  1  Allen  (Mass.)  223;  Manice  v.  Manice, 
43  N.  Y.  380;  Washburn  on  Real  Property, 
—  4th  ed.  —  679.)  It  is  plain  that  in  the 
present  case  the  estate  devised  was,  so  far  as 
Robert  Haward  was  concerned,  subject  to  a 
contingency,  viz.,  his  being  alive  at  the  time 
the  particular  estate  should  be  determined  by 
the  death  or  re-marriage  of  the  widow. 
Whether  this  contingency  constituted  a  con- 
dition precedent  or  subsequent  must  be  de- 
termined by  the  language  of  the  will."  TTie 
following  cases  are  cited  in  the  foregoing 
opinion  in  support  of  the  conclusion  that  was 
reached  therein:  Olney  v.  Hull,  21  Pick. 
(Mass.)    311;    Thomson   v.    Ludington,    104 
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Mass.  193,  and  Nash  ▼.  Nash,  12  Allen 
(Mass.)  345. 

[442]  In  Spengler  v.  Kuhn,  212  HI.  186,  72 
N.  E.  214,  it  'was  held  that  a  will  providing 
that  upon  the  death  or  re-marriage  of  the 
widow  the  trust  in  her  favor  shall  cease  and 
the  trust  property  remaining  shall  "thereupon 
go  to  and  the  title  to  the  real  estate  become 
vested"  in  the  surviving  children  and  in  the 
descendants  of  any  children  who  have  died  in 
the  meantime,  creates  a  rema^der  contin- 
gemt  upon  survival  at  the  termination  of  the 
trust.  It  was  further  said,  on  page  193  of 
the  opinion:  "If  those  upon  whom  the  will 
then  devolves  the  title  could  be  determined 
at  the  time  of  the  death  of  the  testator,  their 
right  to  the  estate  would  be  deemed  vested 
in  right  to  take  effect  in  possession  at  the 
termination  of  the  trust.  If  the  persons  to 
take  be  dubious  and  cannot  be  known  until 
the  title  in  the  trustee  becomes  extinct,  then 
the  right  and  title  are  contingent  and  not 
vested.  Courts  incline  to  a  construction  that 
will  declare  the  right  and  title  to  be  vested, 
and  will  so  hold  unless  a  contrary  intention 
appears  in. the  will.  The  will  here  involved 
provides  the  title  in  the  trustee  shall  become 
extinct  when  the  widow,  Katharina,  shall  re- 
marry or  die.  The  will  declares  that  upon 
the  re-marriage  or  death  of  Katharina  'the 
trust  estate  hereby  created  shall  at  once 
cease,  and  the  trust  property  shall  thereupon 
go  to  and  the  title  to  the  real  estate  become 
vested  in  my  children,  .  .  .  share  and 
share  alike,  and  if,  in  the  meanwhile,  any  or 
more  of  my  children  fahall  have  died  leaving  a 
descendant  or  descendants,  said  deceased 
child's  share  shall  go  to  his  or  her  issue,  de- 
scendant or  descendants.'  The  investiture  of 
title  is  plainly  to  occur  when  the  trust  has 
been  determined,  either  by  the  re-marriage  or 
death  of  the  cestui  que  trust.  The  persons 
to  take  are  such  of  the  children  of  the  testa- 
tor as  are  then  alive,  and  the  descendant  or 
descendants  of  such,  if  any,  of  said  children 
who  have  died.  The  estate  did  not  vest  in 
the  children  of  the  testator  at  his  death, 
for  the  reason  it  could  not  then  be  known 
that  any  child  of  his  would  survive  the 
termination  of  the  trust  and  become  entitled 
to  take.  [443]  The  testator  plainly  manifest- 
ed an  intention  that  those  to  take  should 
be  determined  at  the  time  of  the  expiration 
of  the  trust,  and  there  is  no  legal  impediment 
to  the  consummation  of  his  intent." 

It  will  thus  be  seen  from  all  these  decisions 
that  the  intent  of  the  testator  as  expressed 
in  the  language  of  the  will  must  be  taken  into 
consideration,  and,  in  fact,  the  cardinal  rule 
in  the  construction  of  wills,  as  has  been  uni- 
versally held,  is  to  ascertain  the  intent  of 
the  testator  from  the  language  used.  (Mor- 
rison V.  Tyler,  266  111.  308,  107  N.  E.  602,  and 
cases  cited.)     It  would  seem  tolerably  clear 


from  the  fact  that  the  testatrix,  in  the  will 
under  consideration,  provided,  first,  that  the 
remainder  in  fee  in  the  land  in  controversy 
should  go  to  the  survivors  of  the  children 
of  Frank  B.  Chester,  that  it  was  her  inten- 
tion to  make  their  survivorship  a  condition 
precedent  as  to  their  talcing;  and  the  further 
provision  as  to  whom  this  remainder  should 
go  in  the  event  Frank  B.  Chester  died  with- 
out leaving  issue  (children)  emphasizes  the 
expressed  intention  of  the  testatrix  that  it 
was  only  the  surviving  children  of  Frank 
B.  Chester,  if  any,  that  would  take  this  re- 
mainder in  fee.  In  Thompson  v.  Adams, 
supra,  the  fourth  clause  in  the  will  of  the 
testator,  George  Adams,  was  as  follows: 
"And  upon  the  death  of  my  said  wife,  Eliza- 
beth Adams,  while  ^e  remains  my  widow, 
then  and  in  that  event  it  is  my  will,  and  I 
hereby  order  and  direct,  that  my  said  estate, 
both  real  and  personal,  then  remaining  be 
then  equally  divided  between  my  said  two 
daughters,  Elizabeth  Rebecca  Adams  and 
Emma  Matilda  Thompson,  wife  of  said 
Charles  Francis  Thompson,  or  the  survivor  of 
them,  their  heirs  and  legal  representatives, 
share  and  share  alike."  In  construing  this 
clause  this  court,  in  an  opinion  by  Mr.  Justice 
Scott^  said :  "  'A  contingent  remainder  is  one 
limited  to  take  etlect  either  to  a  dubious  and 
uncertain  person  or  upon  a  dubious  and  im- 
certain  event.  2  Blackstone's  Com.  16S.' 
(Haward  v.  Peavey,  128  111.  430,  21  N.  E. 
603,  15  Am.  St.  Rep.  120.)  So  far  as  the 
devise  of  the  remainder  is  concerned,  which 
is  to  take  [444]  effect  upon  the  re-marriage 
of  the  widow,  it  is  a  remainder  which  is  to- 
take  effect  upon  a  dubious  and  uncertain, 
event,  because  the  widow  may  not  re-marry. 
So  far  as  the  remainder  is  concerned,  which 
is  devised  to  take  effect  upon  her  death,  it  is 
to  'dubious  and  uncertain  persons.'  If  the 
daughters  survive  the  mother  they  become 
entitled  to  the  estate.  Their  title  is  con- 
ditional upon  their  being  alive  at  the  time 
of  their  mother's  decease.  The  title  of  the 
grandchild  now  in  esse,  together  with  any 
others  that  may  be  born,  is  conditional  upon 
the  grandchild  surviving  the  parent,  upon 
that  parent  not  surviving  the  grandparent, 
and  upon  the  grandparent  dying  without  re- 
marrying. There  is  another  view  to  be  taken 
of  the  matter.  It  will  be  observed  that  the 
will  contains  no  words  devising  or  bequeath- 
ing property  to  any  of  the  descendants 
of  the  testator,  except  words  directing  distri- 
bution to  them  upon  the  re-marriage  or 
death  of  the  widow.  This  is  an  indication 
that  the  testator  did  not  intend  the  title  to 
the  property  in  remainder  to  vest  until  the 
death  or  re-marriage  of  the  widow.  (Ebey 
V.  Adams,  136  111.  80,  26  N.  E.  1013,  10 
L.R.A.  162.)  In  Haward  v.  Peavey,  supra, 
the  testator  devised  his  estate  to  his  executor 
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in  trust  for  the  use  of  his  widow  so  long  as 
she  should  live  and  remain  unmarried,  with 
remainder  to  such  of  his  children  as  should 
be  alive  at  the  time  of  the  widow's  death  or 
re-marriage,  or  to  the  lawful  issue  of  such  of 
them  as  might  be  dead  leaving  such  issue.  It 
was  held  that  the  estate  devised  to  the  chil- 
<lren  was  a  contingent  remainder,  because  a 
•child  would  not  take  unless  he  or  she  were 
alive  at  the  time  of  the  death  or  re-mar- 
riage of  the  widow.  We  regard  that  case  as 
decisive  of  this  question." 

We  are  not  immindful  of  the  rule  that  in 
cases  of  doubt  or  ambiguity  in  the  language 
used  in  creating  a  remainder  a  construction 
is  favored  that  will  make  the  remainder  a 
vested  one,  but  such  rule  must  give  way  to 
the  intention  of  the  testatrix  as  expressed 
in  the  will.  The  reason  for  such  rule  was  to 
prevent  the  exclusion  of  property  from  the 
natural  [445]  laws  of  descent  and  to  permit 
and  promote  the  unrestricted  alienation  of 
property,  and  not  leave  it  tied  up  for  long 
periods,  awaiting  the  happening  of  some  con- 
tingency far  in  the  future.  The  purpose  of 
and  reason  for  such  rule  wholly  fail  in  this 
case,  for  while,  under  the  decree  of  the  trial 
court,  the  remainder  is  found  to  be  vested  in 
the  child  of  Frank  B.  Chester  living  at  the 
death  of  the  testatrix,  the  decree  also  finds 
that  such  estate  in  remainder  was  divested 
by  the  death  of  such  child  before  the  death 
of  the  life  tenant,  notwithstanding  such  child 
left  a  child  and  heir.  There  is  no  reason  for 
applying  the  rule  in  this  case. 

Under  the  accepted  definitions  of  a  vested 
remainder,  can  it  be  said  that  at  the  time  the 
devise  creating  the  remainder  went  into  effect 
there  was  a  remainder-man  in  being  capable 
of  taking  the  remainder?  Manifestly  not,  as 
such  remainder-man  must  be  a  child  of  Frank 
B.  Chester  who  would  be  living  at  the  time 
of  his  death.  By  construing  the  clause  as 
devising  the  remainder  to  the  children  of 
Frank  B.  Chester,  but  only  to  such  children 
as  survive  him,  effect  could  be  given  to  all 
the  language  used  by  the  testatrix.  In  the 
case  of  Lachenmyer  v.  Gehlbach,  supra,  it 
was  held  that  where  a  life  estate  is  devised 
to  the  testator's  wife,  and  after  her  death  the 
land  is  to  go  the  testator's  children,  ''share 
and  share  alike,  and  shall  any  of  my  children 
die,  then  the  children  of  such  deceased  child, 
should  any  children  be  surviving  such  de- 
ceased child,  to  take  the  share  of  the  parent 
so  deceased,  and  should  any  of  my  children 
die  leaving  no  issue  then  the  share  of  such 
deceased  child  shall  be  equally  divided  among 
my  surviving  children,**  the  testator's  chil- 
dren take  a  vested  remainder,  which  is  sub- 
ject to  the  executory  devises  over  during  the 
lifetime  of  the  life  tenant.  But,  as  was  ex- 
pressly pointed  out  on  page  22  of  the  opinion, 
''there  is  nothing  in  the  context  which  could 


prevent  holding  the  remainder  in  the  children 
to   be   vested,   since   there   is   nothing  from 
which  it  can  be  implied  that  they  must  sur- 
vive the  life  tenant.**    What  was  there  said 
[446]  cannot  be  said  of  the  will  in  the  case 
at  bar.     We  think  that  the  clear  intent  of 
the  testatrix  as  gathered  from  all  the  lan- 
guage of  the  will, — and,  after  all,  that  is  the 
leading   rule   to   be   observed   in   construing 
wills, — was   to   devise   a   life   estate  in  the 
land  in  controversy  to  Frank  B.  Chester,  with 
a  remainder  in  fee  to  such  of  his  children 
as  survived  him  and  only  such  as  survived 
him,  and  in  case  he  left  no  children  him  sur- 
viving (construing  the  word  "issue'*  as  chil- 
dren), then  the  remainder  was  to  go  to  his 
wife  and  the  nephews  and  niece  of  the  testa- 
trix named,  with  an   executory  devise  over 
to  such  of  the  latter  as  survived  Frank  6. 
Chester,  in  case  they  died  before  him,  leaving 
no  issue   (children).     The  remainder  was  a 
contingent  remainder  with  a  double  aspect^ 
to  be  determined  upon  the  death  of  the  life 
tenant,  Frank  B.  Chester.    The  reversion  in 
the  land  was  in  the  nephews  and  niece  of 
the  testatrix,  who  were  her  heirs-at-law  and 
who  were  also  named  afl  the  residuary  dev- 
isees in  her  will.    The  particular  estate  sup- 
porting the  contingent  remainder  came  to  an 
end  before  the  happening  of  the  event  upon 
which  such  remainder  was  to  take  effect,  and 
it  was  defeated.     By  reason  of  the  deed  of 
the  life  estate  and  of  the  reversion   in  the 
land  to  plaintiff  in  error,  the  life  estate  and 
reversion  merged  in  plaintiff  in  error  and  he 
became  the  owner  in  fee  simple.     Messer  v. 
Baldwin,  262  111.  48,  104  N,  E.  195;  Barr  v. 
Gardner,  259  111.  256,  102  N.  E.  287 ;  Belding 
V.  Parsons,  258  111.  422,  101  N.  E.  670;  Bond 
V.  Moore,  236  111.  676,  86  N.  E.  386,  19  KR.A. 
(N.S.)   540. 

The  decree  of  the  circuit  court  of  Livings- 
ton county  will  be  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to 
enter  a  decree  in  conformity  with  the  vienre 
herein  expressed. 

Reversed  and  remanded  with  directions. 


NOTE. 

The  holding  of  the  reported  case  is  to  the 
effect  that,  where  life  estate  is  limited,  with 
contingent  remainder  over  to  the  children  of 
the  life  tenant  if  he  shall  have  any  at  his 
death,  if  both  the  life  tenant  and  the  re- 
versioners in  fee  convey  their  estates  to  the 
same  person  by  deed,  the  particular  estate  for 
life  is  wiped  out  by  becoming  merged  in  the 
ultimate  reversion,  and  tlie  contingent  future 
remainders  to  children  living  and  to  tho»e 
yet  unborn  of  the  life  tenant  are  destroyed 
because  left  without  a  particular  estate  to 
support  them.     For  a  full  consideration  of 
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the  destruction  of  contingent  remainders  to 
unborn  chiidren,  see  the  note  to  Love  v.  Lin- 
stedt,  reported  ante,  this  volume,  at  page  898. 


V. 

NORTHERN  PACIFIO  RAII<WAT 
COMPANT  ET  AX. 

Washington  Supreme  Court — February  7, 

1916. 

S9  Wash.  527;  1S4  Pac.  1080. 


Railroads  —  Dvty  to  Ideensoe  on.  Traok. 

Where  plaintiff's  decedent  is  walking  on 
defendant  railroad's  right  of  way  where  a  li- 
cense has  been  established  by  customary  and 
frequent  use,  it  is  defendant's  duty  to  keep 
a  reasonable  lookout  in  anticipation  of  the 
presence  of  such  licensees  on  the  right  of  way 
and  to  use  reasonable  care  to  avoid  injury 
after  discovering  decedent's  presence  thereon. 

RunninK  Train  on  XTnnsnal  Traok. 

A  railroad  company  owes  no  duty  to  li- 
censees using  its  right  of  way  as  a  pathway 
to  run  its  trains  traveling  in  one  direction 
on  one  of  its  double  tracks  and  trains  in  the 
opposite  direction  on  the  other  track,  though 
customarily  so  operated,  since,  under  both  its 
duty  to  the  public  and  its  rights  as  owner  of 
the  right  of  way,  it  may  run  its  trains  in  any 
direction  on  either  track  as  it  may  see  fit. 

[See  note  at  end  of  this  case.] 

Crossing  Aeoident  —  Degree  of  Oare. 

The  duty  of  railroads  to  persons  crossing 
its  right  of  way  for  a  pathway  in  cities  and 
towns,  where  the  population  is  congested,  and 
the  public  have  been  accustomed  to  use  the 
tracks,  is  higher  than  in  sparsely  settled 
country  districts. 


The  duty  of  a  railroad  to  persons  crossing 
it«  tracks  at  points  established  by  the  com- 
pany or  by  an  implied  license  under  long 
user  by  the  public  is  that  of  strict  accounta- 
bility, since  it  is  necessary  for  men  and  traf- 
fic to  cross  railway  tracks  in  the  pursuit  of 
their  legitimate  undertakings  and  conveni- 
ences by  reason  whereof  a  legal  right  to  so 
cross  arises. 

Fjbilnre  to  DiseoTer  Peril  —  Person  on 
Railroad  Track. 

In  an  action  to  recover  for  the  death  of  a 
licensee  walking  on  a  right  of  way  of  defend- 
ant railroad,  where  it  did  not  appear  that 
decedent  was  on  the  track,  the  fact  that  the 
engineer  had  an  unobstructed  view  for  more 
than  a  mile  does  not  establish  negligence  in 
failing  to  discover  decedent's  peril,  since  the 
en^neer  was  not  bound  to  anticipate  that  a 

man  walking  along  the  right  of  way  would 

step  in  front  of  the  train. 


Appeal  from  Superior  Court,  Thurston 
county:    Clayfool,  Judge. 

Action  for  death  by  wrongful  act.  Daisy 
D.  Imler  et  al.,  plaintiffs,  and  Northern  Pa- 
cific Railway  Company  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The   facts   are   stated   in   the   opinion.     Af- 

VIBMBD. 

Hugo  Metzler,  Ben  8.  Sawyer  and  Gordon 
d  Easterday  for  appellants. 

Geo.  T.  Reid,  J.  W.  Quick  and  L.  B,  da 
Ponte  for  respondents. 

[528]  Chadwick,  J. — Joseph  Imler,  while 
walking  along  the  track  of  the  defendant  rail- 
way company  on  the  evening  of  the  fourth  of 
November,  1912,  was  struck  and  killed  by 
one  of  the  defendant's  work  trains.  The  place 
of  the  accident  was  between  the  stations  of 
Centralia  and  Bucoda,  where  the  company 
maintains  a  double-track  railway  which  is 
fenced  and  guarded  at  all  proper  places  with 
cattle  guards. 

Imler  had  been  at  work  during  the  day  at 
a  farm  about  a  mile  and  a  half  south  of  Bu- 
coda, where  he  lived.  He  left  the  place  of 
his  employment  about  dusk  and  followed  a 
road  or  footpath  to  the  right  of  way  of  re- 
spondent company.  He  entered  on  the  right 
of  way  either  through,  or  by  climbing  over, 
a  gate  which  had  been  left  for  the  convenience 
of  the  owner  of  the  land,  the  place  having  been 
formerly  maintained  as  a  private  crossing. 
The  crossing  had  been  abandoned  about  three 
years  before  when  the  company  double  tracked 
its  road.  The  gates  had  not  been  removed. 
Imler  had  apparently  gone  but  a  short  dis- 
tance in  the  direction  of  Bucoda  when  he  was 
struck  and  killed. 

The  testimony  shows,  notwithstanding  the 
fact  that  respondent  maintained  a  double- 
track  railroad,  a  part  of  its  transcontinental 
system  over  which  some  forty  trains  passed 
each  way  every  day,  and  with  the  track  prop- 
erly guarded,  that  the  people  in  the  neigh- 
borhood had  for  a  long  time  been  accustomed 
to  use  the  right  of  way  and  the  tracks  as  a 
footpath  in  going  to  and  from  their  homes 
situated  near  the  tracks.  At  times  some  had 
ridden  bicycles  along  and  between  the  tracks. 
One  witness  testifies  that  he  had  ridden  a 
motorcycle,  and  another  that  he  had  seen  a 
man  riding  along  the  tracks  on  horseback. 

[529]  It  is  contended  by  the  appellants 
that  the  use  of  the  tracks  and  the  right 
of  way  by  the  public  in  the  manner  indicated 
had  continued  for  so  long  a  time  that  a 
license  to  use  the  tracks  as  a  footpath  is  im- 
plied, and  respondent  did  not  use  that  degree 
of  care  which  it  owed  to  deceased  as  a  licensee 
and  is  liable  to  answer  in  damages. 

Negligence  is  charged  in  that  respondents' 
train   was   running  against  traffic,   that   is,. 
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running  north  on  the  southbound  tracks;  that 
the  headlight  was  not  burning  or  was  so 
defective  as  to  give  no  warning;  that  the 
train  was  running  at  an  excessive  rate  of 
speed  (the  testimony  does  not  sustain  a  find- 
ing that  it  was  running  more  than  thirty- 
five  miles  an  hour) ;  that,  at  the  time  of  the 
happening  of  the  accident,  a  north-bound 
passenger  train  equipped  with  a  powerful 
electric  headlight,  and  with  cars  and  coaches 
brilliantly  lighted,  was  going  north  on  the 
north-bound  track;  that  the  lights  from  the 
passenger  train  sufficiently  lighted  the  track 
and  that  portion  of  the  right  of  way  upon 
which  the  deceased  was  walking  to  enable 
the  engineer  and  fireman  to  see  and  observe 
him  in  time  to  give  him  warning  of  his  peril ; 
and  further,  that  the  noise  and  light  caused 
by  the  passing  of  the  passenger  train  held 
the  attention  of  the  deceased,  and  he  relied 
upon  the  fact  that  the  west  track  was  habit- 
ually used  by  south-bound  trains,  and  was 
induced  to  believe  that  the  south-bound  track 
was,  and  would  be,  free  and  clear  of  obstruc- 
tions from  behind,  and  the  light  and  noise 
and  confusion  of  the  passenger  train  made  it 
impossible  for  him  to  hear  and  discover  the 
approach  of  the  work  train. 

It  is  shown  that  deceased  was  about  forty- 
five  years  of  age,  in  the  possession  of  all  of 
bis  faculties,  and  had,  at  one  time,  been  a 
section  hand  working  along  the  track  where 
he  was  killed,  and  hence  had  knowledge  of 
the  frequent  use  of  the  tracks.  As  material 
to  the  history  of  the  case  although  not  a 
fact  essential  to  our  holding,  there  was  a  pub- 
lic highway  leading  into  Buooda  at  about 
the  same  distance  from  the  place  where  the 
deceased  was  working  as  was  the  railroad 
[530]  track.  At  the  close  of  plaintiff's  testi- 
mony, the  trial  judge  took  the  case  from  the 
jury  and  entered  a  judgment  of  nonsuit. 

Much  of  the  briefs  are  taken  up  with  the 
discussion  of  the  inquiry  as  to  whether  de- 
ceased was  a  trespasser  or  licensee.  We  shall 
not  inquire  whether  deceased  was  a  trespasser. 
We  shall  assume  that  he  was  a  licensee,  al- 
though it  may  well  be  doubted  whether  any 
person  can  claim  a  license  to  use  a  railway 
track,  more  especially  the  double-track  of  a 
transcontinental  system  over  which  trains 
run  with  great  frequency,  as  a  footpath  where, 
as  in  this  case,  the  track  is  laid  in  the  open 
and  between  stations  and  is  fenced  and  guard- 
ed. Under  such  circumstances,  it  has  been 
held  that  a  use,  however  long  continued,  will 
not  imply  a  license.  Burg  v.  Chicago,  etc. 
R.  Co.  90  la.  106,  57  N.  W.  680,  48  Am.  St. 
Rep.  419;  Ward  v.  Southern  Pac.  Co.  25  Ore. 
433,  36  Pac.  166,  23  L.R.A.  715.  And  such 
would  seem  to  be  the  logical  result  of  the 
opinion  of  this  court  in  the  case  of  Hamlin 
V.  Columbia,  etc.  R.  Co.  37  Wash.  448,  79 
Pac.  991,  and  Dotta  v.  Northern  Pac.  R.  Co. 


36  Wash.  506,  79  Pac.  32.  The  duty  of  % 
railroad  company  to  a  licensee  is  defined  in 
the  ease  of  McConkey  v.  Oregon  R.  etc  Co. 
35  Wash.  55,  76  Pac.  526,  as  follows: 

"In  the  case  of  the  licensee  the  company 
when  moving  trains  is  charged  with  the  addi- 
tional duty  of  being  in  a  state  of  expectancy 
as  to  the  probable  presence  of  persons  upon 
the  track  at  places  where  travel  thereon  is 
known  to  be  customary  and  frequent.  The 
care  required  in  the  case  of  the  licensee,  there- 
fore, calls  for  both  reasonable  lookout  in  ad- 
vance and  a  reasonable  effort  to  avoid  injury 
after  presence  is  discovered." 

The  determinative  question,  is,  therefore, 
whether  the  engineer  and  fireman,  or  either 
of  them,  discovered  the  presence  of  the  de- 
ceased and  his  peril  in  time  to  avoid  the  acci- 
dent. 

There  is  no  testimony  that  would  warrant 
U8  in  holding  that  respondents'  agents  were 
remiss  in  the  performance  of  [531]  their  duty 
to  the  deceased,  that  is,  to  keep  a  lookout  and 
avoid  any  wanton  or  willful  injury.  The 
engineer  testifies  that  he  was  keeping  a  look- 
out, and  that  he  did  not  see  the  deceased 
until  just  the  moment  he  was  struck.  Hiis 
is  not  disputed  by  the  testimony  of  any  one, 
nor  do  we  find  the  physical  or  admitted  facts 
to  be  contrary  to  his  declaration. 

In  Spicer  v.  Chesapeake,  etc.  R.  Co.  34  W. 
Va.  614,  12  S.  E.  553,  11  L.R.A.  385,  a  re- 
covery was  denied  under  the  following  state 
of  facts: 

"He  is  not  at  a  street  crossing,  but  purely 
for  his  own  convenience  is  walking  on  the 
track   from   Sixteenth   to   Twentieth   street; 
and,  seeing  a  train  moving  towards  him  on 
the  track  on  which  he  is  walking,  he  steps 
upon  the  next  track ;  and  being  blinded  by  the 
headlight  of  the  engine  approaching,  and  hi> 
hearing  dulled  by  it,  or  more  likely  because 
he  did  not  look  for  a  train  on  the  track  to 
which  he  stepped,  he  is  scarcely  on  that  track 
before  he  is  struck  by  a  train  which  is  being 
backed  from  the  depot  to  the  shops,  receiving 
injury,  from  which  he  dies  in  about  an  hour. 
No  one  questions  that  the  company  was  sim- 
ply exercising  on  ground  belonging  to  it,  it^ 
lawful  business,  and  that  the  deceased  was 
not  in  the  public  highway,  but  using  the  track 
for  his  own  convenience,  when  he  oould  have 
used  a  walk  or  path  but  a  few  yards  distant, 
outside  the  tracks,  or  an  alley  but  a  short 
distance  further  away.     What  duty  did  the 
company  owe  him  under  these  circumstances 
except  that  it  should  not  wilfully  or  wanton- 
ly hurt  him?    Where  could  the  deceased  have 
found  a  more  deadly,  dangerous  walk?    And 
he  was  fully  aware  of  this,  for  he  was  an 
employee  of  the  company,  was  well  acquainted 
with   the   yard   and  works   of   the   company 
there,  but  not  in  service  in  the  yard  nor  on 
duty  then  or  there.    Indeed,  his  daily  eontact 
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«nd  familiarity  with  the  railroad  operations 
lulled  him  into  a  feeling  of  security  and  negli- 
gence which  cost  him  his  life^  when  but  twen- 
ty-one or  twenty-two  years  of  age.  He  was 
in  possession  of  all  the  natural  senses  and 
faculties  which  tell  of  danger,  and  aid  us 
in  self-preservation  amid  perils  surrounding 
us." 

Although  there  is  no  testimony  to  sustain 
it,  we  think  the  assumption  of  appellants, 
as  set  forth  in  that  part  of  their  complaint 
describing  the  presence  of  the  passenger  train, 
is  [632]  a  fair  theory  of  the  immediate  cir- 
cumstances and  conditions.    The  deceased  was 
evidently  on  the  west  side  of  the  west  track 
when  struck,  for  the  bruises  on  his  body  indi- 
<iAte  that  he  was  struck  just  above  the  hip 
by  the  pilot  beam.     At  the  time,  the  two 
trains  were  running  nearly  parallel,  and  the 
•deceased  must  have  assumed  that  the  passen- 
ger  train  was  the  only  train  approaching, 
and  there  being  an  utter  absence  of  testimony 
that  he  had  been  walking  for  any  distance 
on  either  track,  he  must  have  stepped  up  on 
the   ties  immediately  in  front  of  the  work 
train  without  looking,  resting  upon  the  as- 
sumption that  a  train  on  the  west  track,  if 
any,  would  come  from  the  north  and  not  from 
the  south.     It  follows  that  the  only  conten- 
tion that  can  be  advanced  with  any  show  of 
reason  is  that  respondent  was  bound  to  oper- 
ate its  trains  "with  traffic"  in  all  instances, 
and  that  licensees  may   rest   secure   in   the 
belief,  and  act  upon  it  without  looking,  that 
all  trains  will  move  in  the  customary  man- 
ner.    Whatever  the  rights  of  a  licensee  may 
be,  railroad  tracks  are  laid  for  the  convenience 
of  those  who  operate  them  and  the  public 
which  employs  them  and  those  who  ride  upon 
their  cars.    A  licensee  cannot,  from  the  nature 
of  things,  having  in  mind  the  public  duty  of 
the  carrier,  assume  that  a  railroad  company 
will  not,  or  may  not,  use  its  property  as  will 
1)e3t  serve,  or  as  may  be  necessary  at  times 
to  serve,  its  primary  purposes.    It  cannot  be 
held  guilty  of  negligence  if,  in  the  perform- 
ance of  its  functions  as  a  public  carrier,  it 
suspends  its  own  rules  for  the  time  being  for 
the  movement  of  its  trains  and  sends  a  train 
forward  against  traffic.     We  might  as  well 
hold   that   a   train   running   ahead   of   time 
or  behind  time  would  have  to  flag  its  way  to 
protect  those   who   were   accustomed  to  use 
its  track  as  a  footpath  in  country  districts. 
For,  if  appellants'  theory  be  good,  a  licensee 
might  as  well  rest  under  the  assumption  that 
if  a  train  did  not  pass  the  point  of  his  use 
at  a  given  time,  or  upon  schedule  time,  it 
would  have  no  rights  which  he  was  bound 
to  respect  or  to  take  notice  of. 

[533]  In  all  cases,  then,  we  come  to  the 
one  question,  whether  the  company  kept  a 
lookout,  and  whether  the  presence  of  the  li- 
censee was  discovered  in  time  to  prevent  the 
accident.    As  we  have  said,  the  testimony  in 


this  case  not  only  does  not  sustain  such  a 
finding,  but  is  contrary  to  it.  The  fact  is 
apparent  and  conclusive  that  the  deceased 
acted  upon  the  assumption  that  but  one  train 
was  approaching  from  the  south  and  that  the 
west  track  was  clear.  Such  assumptions  find 
no  favor  in  the  law.  A  similar  contention 
was  made  in  Boulden  v.  Louisville,  etc.  R.  Co. 
(Ky.)  112  S.  W.  936.  The  court  there  held 
that  the  company  had  a  right  to  run  its  trains 
on  either  of  the  two  tracks. 

"The  court  properly  instructed  the  jury 
that  the  defendant  had  the  right  to  use  either 
track,  as  otherwise  they  might  have  thought 
it  negligent  for  the  defendant  to  run  the  train 
in  question  on  the  east  track.  Persons  who 
walk  along  a  railroad  track  are  under  obliga- 
tions to  keep  out  of  the  way  of  trains,  and 
they  cannot  complain  that  the  train  is  run 
on  one  track  and  not  on  another.  There  was 
nothing  in  the  plaintiff's  conduct  to  apprise 
the  operatives  of  the  train  that  he  was  ig- 
norant of  its  approach,  or  to  impose  upon 
them  the  duty  of  taking  extra  precautions 
for  his  safety,  until  he,  without  looking  back 
to  see  if  the  train  was  coming,  suddenly 
placed  himself  in  peril  when  the  train  was 
right  upon  him." 

See,  also,  Morgan  v.  Northern  Pac.  R.  Co. 
196  Fed.  449,  116  0.  C.  A.  223. 

In  Northern  Pac.  R.  Co.  v.  Jones,  144  Fed. 
47,  75  C.  C.  A.  205,  instead  of  running  against 
traffic,  a  train  was  running  off  its  schedule. 
The  court  in  holding  that  the  company  was 
not  negligent  in  so  operating  its  trains, 
said:  , 

"In  Louisville,  etc.  R.  Co.  v.  McClish  [115 
Fed.  268,  53  C.  C.  A.  60]  it  was  said:  *Even 
in  the  case  of  a  licensee,  there  is,  under  such 
circumstances,  the  highest  duty  to  exercise  the 
utmost  degree  of  vigilance  in  looking  out  for 
approaching  engines  or  cars.  .  .  .  The 
track  is  the  property  of  the  railroad  company, 
which  it  has  the  legal  right  to  use  at  any  and 
all  times.' 

"The  rule  is  well  establislied  that  it  is  the 
duty  of  a  traveler  to  stop  and  look  and  listen 
before  crossing  or  walking  [534]  along  a 
railroad  track.  He  has  no  right  to  assume 
at  any  time  of  the  day  or  night  that  trains 
will  not  be  run  over  the  track.  Chicago,  etc. 
R.  Co.  V.  Houston,  95  U.  S.  697,  24  U.  S. 
(L.  ed.)  542;  Schofield  v.  Chicago,  etc.  R. 
Co.  114  U.  S.  615,  5  S.  Ct.  1125,  29  U.  S. 
(L.  ed.)  224;  Northern  Pac.  R.  Co.  v.  Free- 
man, 174  U.  S.  379,  19  S.  Ct.  763,  43  U.  S. 
(L.  ed.)    1014. 

"Said  the  court  in  Elliott  v.  Chicago,  etc. 
R.  Co.  150  U.  S.  248,  14  S.  Ct.  85,  37  U.  S. 
(L.  ed.)  1068:  'The  track  itself,  as  it  seems 
necessary  to  iterate  and  reiterate,  is  itself 
a  warning.  It  is  a  place  of  danger.  It  can 
never  be  assumed  that  cars  are  not  approach- 
ing on  a  traek,  or  that  there  is  no  danger 
therefrom.' 
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''The  defendant  in  error  was  a  miner  of  the 
age  of  34  years,  and  was  in  the  full  possession 
of  his  senses.  According  to  his  own  testimony, 
he  walked  upon  the  railroad  track  a  distance 
of  more  than  half  a  mile  without  once  look- 
ing back  or  stopping  to  listen  for  ai^  ap- 
proaching train.  In  so  doing/ it  must  be  held 
that  he  was  guilty  of  gross  negligence,  which, 
irrespective  of  negligence  in  the  failure  of 
the  engineer  to  discover  him  on  the  track, 
is  sufficient  to  bar  his  right  of  recovery.  It 
was  no  excuse  for  his  failure  to  take  such 
precautions  that  the  wind  was  blowing  in 
his  face,  or  that  the  noise  of  a  waterfall  may 
have  deadened  the  sound  of  an  approaching 
train.  Those  circumstances  only  render  the 
use  of  his  senses  the  more  imperative.  It  was 
his  duty  continually  to  exercise  vigilance." 

We  attach  no  importance  to  the  contention 
that  the  headlight  on  the  train  was  not  burn- 
ing, or  was  so  dim  as  to  afiford  no  protection 
to  the  deceased.  There  is  no  testimony  even 
tending  to  show  that  the  lack  of  a  headlight 
or  its  defective  character  was  the  proximate 
cause  of  the  injury.  Appellants'  testimony 
shows  that  the  electric  headlight  of  the  pas- 
senger train  illuminated  the  track  and  the 
right  of  way.  Another  headlight  would  have 
added  no  security  to.  the  deceased. 

Appellants  rely  principally  on  the  cases  of 
Roth  V.  Union  Depot  Co.  13  Wash.  525,  43 
Pac.  641,  44  Pac.  253,  31  L.R.A.  [535]  865; 
Northern  Pac.  R.  Co.  v.  Baxter,  187  Fed. 
787,  109  C.  C.  A.  636,  and  Great  Northern 
R.  Co.  V.  Thompson,  199  Fed.  395,  118  C.  C. 
A.  79,  47  L.R.A.(N.S.)  506.  These  cases, 
like  many  that  might  be  cited,  are  either 
crossing  cases  or  cases  from  cities  and  towns 
where  population  is  congested  and  the  public 
have  been  accustomed  to  cross  the  tracks  or 
to  use  them  as  a  thoroughfare.  Recoveries 
are  allowed  in  such  case  because  a  higher 
duty  rests  upon  a  railroad  company  under 
such  circumstances.  In  moving  trains  over 
and  across  the  streets  of  cities,  or  through  de- 
pot grounds  or  in  switch  yards,  the  railroad 
company,  from  the  nature  of  things,  must 
have  its  trains  under  control  and  be  constant- 
ly alert  to  the  possibility  of  injuring  persons 
or  property.  This  is  a  condition  which  is 
generally  compelled  or  regulated  by  statute 
or  ordinance.  But  we  do  not  find  it  to  be 
so  held  in  any  of  the  cases  where,  as  in  this 
case,  a  fenced  and  guarded  track  was  used, 
not  as  a  crossing,  but  as  a  footpath,  in  the 
country  and  between  stations. 

The  crossing  cases  may  be  further  distin- 
guished. Tliey  rest  in  implied  license  upon 
legal  grounds  as  differentiated  from  the  acts 
or  conduct  of  the  parties  as  they  may  arise 
in  a  particular  case.  In  consequence,  a  duty 
is  put  upon  the  court  in  all  such  cases  to 
measure  the  relative  rights  as  well  as  the  rela- 
tive obligations  of  the  parties  to  the  action. 


The  company  is  held  to  a  rule  of  strict  ae- 
oountability,  because  it  is  necessary  for  mei} 
and  traffic  to  cross  railway  tracks  in  the  pur- 
suit of  their  legitimate  undertakings  and  con- 
veniences. The  law  charges  a  company  with 
a  knowledge  that  they  will  do  so.  Whereas. 
one  who  walks  along  a  railroad  track  using 
it  as  a  footpath,  especially  where  the  tracl: 
is  in  the  country  and  fenced,  cannot  claim  the 
protection  given  to  those  who  do  things  of 
necessity,  for,  from  the  very  nature  of  things, 
he  is  using  the  track  for  his  personal  comfort 
and  convenience.  Men  must,  and  therefore 
may,  move  from  one  side  of  a  track  to  another 
at  places  established  by  the  company,  or  so 
long  used  by  the  public  as  to  imply  a  license, 
resting  under  the  assumption  [536]  of  legal 
right.  But  the  one  who  does  not  cross  but 
loiters,  or  crosses  the  barriers  that  have  been 
erected  to  warn  him  and  save  him  from  the 
consequences  of  his  folly,  can  claim  no  more 
than  that  he  shall  not  be  wantonly  or  willful- 
ly injured  if  his  peril  is  discovered  in  time 
to  prevent  his  injury.  The  cases  all  rest  in 
the  same  sound  principle  which  controls  every 
exploration  into  the  law  of  negligence — ^that 
is,  that  the  degree  of  care  in  every  case  shall 
be  measured,  not  by  any  abstract  role,  but 
by  reference  to  the  facts  and  circumstances 
attending  the  particular  case. 

Tl.«ire  is  no  merit  in  the  contention  that 
the  respondents'  engineer  had  an  unobstructed 
view  of  the  track  for  more  than  a  mile  and 
should  have  discovered  the  peril  of  the  di-- 
ceased.  There  is  no  evidence  that  deceased 
was  on  the  track,  and  we  cannot  hold,  as  a 
matter  of  law,  that  the  engineer  was  bound  to 
anticipate  that  a  man  walking  along  the  right 
of  way  would  step  in  front  of  a  railway  train 
without  exercising  any  care  for  his  own  safe- 

ty. 

Affirmed. 

Morris,  C.  J.,  FuUerton,  Mounts  and  Ellia, 
JJ.,  concur. 


NOTE. 

Runniaic  Train  on  "Wronc  or  Unniaal 
Track  as  NecUs^i^c®* 

Introductory,  936. 
Injury   to   Licensee,  937. 
Injury  to  Employee,  937. 


Introductory, 

It  is  the  purpose  of  this  note  to  discuss  the 
recent  cases  in  which  the  question  of  negli- 
gence on  the  part  of  a  railroad  company  in 
running  a  train  on  a  wrong  or  unusual  track 
has  been  considered.  The  earlier  cases  are 
reviewed  in  the  note  to  Graham  v.  Grand 
Trunk  R.  Co.  Ann.  Cas.  1912D  1053. 
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Injury  to  Idcenaee. 

Running  a  train  on  a  wrong  or  unusual 
track  does  not  constitute  negligence  on  the 
part  of  the  railroad  company  as  to  a  licensee 
on  its  tracks.    Morgan  v.  Northern  Pac.  R.  Co. 
196  Fed.  449,  116  C.  C  A.  223;  Boulden  v. 
Louisville,  etc.  R.  Co.   (Ky.)   112  S.  W.  936. 
And  see  the  reported  case.     Thus  in  Morgan 
V.  Northern  Pac.  R.  Co.  supra,  it  appeared 
that  the  deceased,  a  licensee,  while  walking  on 
a  double  track  railroad  on  a  night  which 
was  very  dark  and  windy,  was  struck  by  a 
train  on  a  track  other  than  that  on  which  it 
was  customary  for  the  company  to  operate 
the  train.    Although  of  the  opinion  that  it 
was   altogether  probable  that  he  had  acted 
on  the  statement  of  his  daughter,  who  was 
with  him,  that  trains  did  not  come  down  that 
track,  the  court  held  that  he  was  guilty  of 
contributory  negligence  and   said:      ''Which 
of  the  tracks  would  or  should  be  used  for  its 
various  trains  was,  of  course,  a  matter  for 
the   exclusive  determination   of  the  railroad 
company.''     So  in  Boulden  v.  Louisville,  etc. 
R.  Co.  (Ky.)  112  S.  W.  936,  it  appeared  that 
the  plaintiff  was  walking  along  between  two 
tracks  going  southward;  that  he  came  to  a 
puddle  of  water  and,  to  get  around  the  same, 
got  on  the  ends  of  the  ties  of  the  east  track; 
and  that  while  walking  on  tlie  ties  was  struck 
and   knocked  down  by  a  train  which  came 
up  behind  him.    The  trains  going  south  regu- 
larly  ran   on   the   west   track;    but  on   this 
occasion  that  track  could  not  be  used,  and 
so  the  trains  going  south  were  using  the  east 
track.    Affirming  a  judgment  for  the  defend- 
ant the  court  said:     "The  court  properly  in- 
structed the  jury  that  the  defendant  had  the 
right  to  use  either  track,  as  otherwise  they 
might  have  thought  it  negligent  for  the  de- 
fendant to  run  the  train  in  question  on  the 
east  track.     Persons  who  walk  along  a  rail- 
road track  are  under  obligations  to  keep  out 
of  the  way  of  trains,  and  they  cannot  com- 
plain that  the  train  is  run  on  one  track  and 
not    on    another.''      In    Greenawalt   v.    Lake 
Shore,  etc.  R.  Co.  165  Ind.  219,  74  N.  E.  1081, 
it   appeared  that   the  defendant  owned   and 
operated  a  double  track  railroad.    To  promote 
safety  at  the  crossing  at  which  the  plaintiff 
was  injured,  and  expedition  in  the  running 
of  trains,  the  company  had  adopted  and  estab- 
lished the  uniform  custom  of  running  all  east- 
bound   trains   on    the   north   track,   and   all 
westbound    trains    on    the    south    track,    all 
trains  being  run  in  such  order,  except  in  cases 
of  wreck,  blockade,  or  other  emergency,  which 
was  very  rare.    This  custom  was  well  known 
in  the  vicinity  and  the  plaintiff  was  acquaint- 
ed with  and  had  no  knowledge  of  any  devia- 
tion  therefrom.     Wliile   endeavoring   to   get 
her   horse,   which   was   frightened,   over   the 
crossing,  her  vision  being  obscured  by  a  long 
freight  train  headed   west   standing  on  the 


south  track  nearby,  and  having  stood  up  and 
looked  and  listened  eastward  for  an  approach- 
ing train,  she  was  struck  by  a  west  bound 
train  running  over  the  north  track  at  the  rate 
of  twenty-five  miles  an  hour.     Holding  that 
the   question   of  contributory   negligence  on 
the  part  of  the  plaintiff  was  a  question  for 
the  jury  the  court  said:     "As  the  question 
arises  upon  a  demurrer  to  the  complaint,  all 
the  facts,  well  pleaded,  relating  to  the  plain- 
tiff's   conduct,    and    the   conditions    existing 
at  the  crossing  at  the  time  of  the  accident, 
must  be  taken  as  admitted.    The  facts  being 
thus    undisputed,    if   the   conclusions   to   be 
drawn  therefrom  could  be  said  to  be  beyond 
dispute,  then,  imder  many  decisions  of  this 
court,  it  would  become  our  duty  to  adjudge 
as  a  matter  of  law  whether  the  plaintiff  was 
in  the  observance  of  such  care,  when  injured, 
as  the  law  exacts.    But  if  the  facts  exhibited 
are  of  a  character  to  be  reasonably  subject 
to  more  than  one  inference  or  conclusion  un- 
der established  rules  of  law,  then  the  ultimate 
facts  of  contributory  negligence,  or  due  care, 
should   have   been   determined   by   the  jury. 
.     .     .     Ih  our  view,  the  application  of  the 
above  rule  to  the  facts  averred  in  the  com- 
plaint disposes  of  this  repeal.    For  whether 
the  plaintiff's   conduct  at  the  time   of  the 
accident  was  that  of  a  reasonably  prudent 
person,  or  whether  she  should  have  relaxed  her 
care   and   attention   to   her   frightened   and 
struggling  horse,  and  again  looked  back  to 
the  east  for  an  approaching  train  before  en- 
tering upon  the  track — ^in  view  of  all  the  cir- 
cumstances alleged  in  the  complaint — clearly 
seems  to  us  to  present  a  question  that  should 
have  been  submitted. to  the  jury." 

Injury  to  Employee, 

Running  a  train  on  a  wrong  or  unusual 
track  without  giving  notice  to  an  employee, 
thereby  injuring  him,  is  not  negligence  on 
the  part  of  the  railroad  company.  Stewart 
V.  Washington,  etc.  Electric  R.  Co.  22  App. 
Cas.  (D.  C.)  496;  Hoy  v.  Terminal  R.  Assoc. 
65  111.  App.  349.  Thus  in  the  case  first  cited 
wherein  it  appeared  that  an  employee  was 
struck  from  behind  by  a  car  on  the  left-hand 
track,  it  was  held  that  there  was  no  negligence 
on  the  part  of  the  defendant  company,  and 
that  in  operating  a  double  track  railroad 
the  owner  is  bound  by  no  rule  that  requires 
that  he  shall  use  the  right-hand  track  for 
the  running  of  cars  in  one  direction,  and  the 
left-hand  track  for  the  running  of  cars  in  the 
reverse  direction,  but  that  he  may  run  his 
cars  on  both  tracks  in  either  direction,  as  the 
needs  of  the  business  may  require.  It  was 
argued,  however,  that  if  a  change  is  made  in 
the  operation  of  a.  railroad,  either  as  to  the 
time  of  running,  or  as  to  the  direction  of 
trains  run  on  several  tracks,  there  should  be 
notice  given  of  the  change  to  employees  and 
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others  concerned.  Denying  that  contention 
the  court  said:  "All  parties  coming  in  con- 
tact with  the  operation  of  a  railroad  must 
be  presumed  to  know  that  the  owner  has 
entire  control  and  direction  of  the  course  and 
manner  of  operation,  and  so  long  as  there  be 
no  contractual  obligation  or  public  duties  vio- 
lated, the  owner  must  be  allowed  to  exercise 
his  own  judgment  and  discretion  in  the  use 
of  his  property."  In  Hoy  v.  Terminal  R. 
Assoc.  65  111.  App.  349,  it  appeared  that  a 
railroad  company  had  two  tracks  which  were 
available  for  side-tracking  an  engine,  one  of 
which  had  previously  been  used  uniformly  for 
such  purpose.  It  was  held  that  the  company 
could  not  be  charged  with  negligence  for  run- 
ning over  a  car  inspector  on  the  siding  to 
which  it  had  changed  without  notice.  The 
court  said:  "The  appellant  claims,  first,  that 
the  appellee's  engine  had  no  right  to  that 
track,  and  was  trespassing;  second,  that  if 
it  had,  it  had  so  uniformly  been  using  the 
Glover  Leaf  for  side-tracking  its  engine  that 
it  was  negligence  to  use  the  Black  Hawk 
track,  as  it  did,  without  notice  to  those  who 
knew  of  its  custom.  The  evidence  shows  the 
inspector  of  the  Clover  Leaf  tiurned  the  switch 
to  run  the  engine  on  the  Black  Hawk  instead 
of  the  Clover  Leaf  track,  and  that  he  had 
been  engaged  in  that  work  for  two  months; 
that  there  were  no  rules  or  regulations  as  to 
which  track  should  be  used.  There  is  no 
evidence  to  show  it  did  not  have  a  legal  right 
to  use  that  track  except  that  it  had  before 
uniformly  used  for  that  purpose  the  other 
track.  Tbere  is  evidence  that  there  were 
cars  on  the  Clover  Leaf  siding  that  night,  at 
that  time,  though  the  witnesses  believe  it 
could  have  been  used,  at  least  after  shoving 
back  the  cars.  The  evidence  also  shows  this 
work  was  done  very  rapidly,  the  time  being 
so  limited,  and  it  may  well  be  that  the  in- 
spector of  the  Clover  Leaf,  who  handled  the 
switch,  considered  the  situation  was  such  that 
it  was  proper  and  prudent  to  turn  the  engine 
in  on  the  Black  Hawk  track.  In  our  judg- 
ment there  is  no  evidence  to  show  he  did  not 
have  a  l^al  right  to  do  so,  nor  evidence  to 
show  it  was  not  proper,  nor  that  it  waa 
negligent.  The  decease,  with  reference  to 
said  custom,  did  not  stand  in  any  special  re- 
lation to  appellee,  requiring  it  to  give  notice 
of  a  change." 

In  Bailey  v.  Lehigh  Val.  R.  Co.  220  Pa.  St. 
516,  69  Atl.  998,  wherein  the  question  of  no- 
tice of  a  change  to  the  employee  was  not 
discussed,  it  appeared  that  the  husband  of  the 
plaintiff  for  five  years  prior  to  his  death  had 
been  in  the  employ  of  the  defendant  company 
as  a  track  repairman.  On  leaving  the  tool 
house  after  the  completion  of  his  day's  work, 
he  started  walking  westward  on  the  defendant 
company's  tracks,  the  company  having  a 
double  track  road  running  east  and  west.    He 


was  struck  by  the  tender  of  an  engine  which 
was  running  rapidly  backward  and  westward 
on  the  eastboiuid  track,  and  killed.    It  was 
contended  by  the  plaintiff  that  if  the  deceased 
had    with    the    knowledge    and    consent   of 
the  defendant,  express  or  implied,  habituallT 
used  the  track  in  going  to  and  from  his  worlc 
for  several  years,  he  was  not,  when  so  doing, 
a  trespasser  and  that  if  the  company  was 
negligent  in  running  its  engine  westward  on 
the  eastbound  track  at  a  high  rate  of  speed 
without  a  light  on  the  tender,  and  such  negli- 
gence was  the  cause  of  the  accident,  and  the 
deceased  was  without  fault,  then  the  plaintiff 
was   entitled    to   recover.     The  court  said: 
"This  is  a  most  unfortunate  and  distressing 
accident,   and   naturally  excites   the  keenest 
sympathy.    A  large  family  is  deprived  of  its 
head  and   protector.     These  facts,   however, 
will  not  justify  the  court  in  holding  the  de- 
fendant responsible  for  Bailey's  death  under 
the  circumstances  disclosed  by  the  evidence." 
On  the  other  hand  in  Louisville,  etc.  R.  Co. 
v.  Trisler,  140  Ky.  447,  131  8.  W.  198,  the 
court  allowed  the  question  of  negligence  to 
go  to  the  jury.     It  appeared  that  a  car  in- 
spector, going  to  the  freight  yards  of  the  com- 
pany where  it  was  his  duty  to  report  after 
inspecting  a  passenger  train,  was  struck  hy 
another  train.     He  had  relied  on  the  custom 
of  the  company  to  run  the  train  on  another 
track,  and  had  in  passing  a  switch  noticed 
that  it  was  set  so  it  would  come  in  on  the 
usual  track.     It  was  held  that  he  was  not 
guilty  of  negligence.    The  court  said:     "The 
evidence  is  overwhelming  to  the  effect  that 
appellee  had  a  right  to  believe  that  it  was 
perfectly  safe  to  walk  upon  the  ends  of  the 
ties  of  track  three,  and  when  the  engineer 
saw  him  upon  the  track,  he  knew  it  was  the 
custom  for  his  train  to  go  in  on  track  one  and 
this  was  sufficient  notice  to  him  that  appellee 
felt  secure  in  walking  upon  track  three,  and 
his  failure  to  give  him  warning  of  hia  danger, 
under  the  circumstances,  was  negligence." 
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and  aection  102,  authorizing  the  court  to 
change  the  place  of  trial  when  the  action  is 
brought  in  the  wrong  county,  apply  to  ac- 
tions for  divorce  where  the  defendant  resides 
in  a  diflferent  county  from  that  of  plaintiff, 
notwithstanding  the  provisions  of  Laws  1907, 
c.  132,  §  1,  that  the  plaintiff  in  an  action  for 
divorce  must  have  l]«en  a  resident  for  three 
months  of  the  county  where  the  action  is 
commenced. 

[6ee  note  at  end  of  this  case.] 

Appeal    from    Circuit    Court,    Pennington 
county:    McGex>  Judge. 


Action  for  divorce.  Albert  C.  Hockett, 
plaintiff,  and  Elsie  Hockett,  defendant.  From 
judgment  rendered,  defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Eevebsed. 

Fellows  d  Fellows  and  WUliams  d  Sweet 
for  appellant. 

John  K,  Hull  and  Buell  d  Denu  for  re- 
spondent. 

[586]  PoLLKT,  J.— This  is  an  action  for  di- 
vorce. Plaintiff  is  a  resident  of  Pennington 
county  and  commenced  the  action  in  that 
county.  Defendant  is  a  resident  of  IHvison 
county  and  was  served  with  summons  and 
complaint  in  that  county.  Within  the  [587] 
time  provided  for  that  purpose  by  section  102, 
Code  Civ.  Proc.  as  amended  by  section  1,  c. 
177,  Laws  of  1913,  defendant  made  written 
demand  upon  plaintiff  that  the  place  of  trial 
of  the  action  be  changed  from  Pennington 
county  to  Davison  county.  The  demand  was 
refused  by  plaintiff,  and  defendant  made  ap- 
plication to  the  court  for  an  order  making 
such  change.  The  application  was  denied  by 
the  court,  and  from  the  order  denying  the 
same  this  appeal  is  prosecuted. 

Appellant  bases  her  right  to  a  change  of 
the  place  of  trial  upon  that  portion  of  section 
101,  Code  Civ.  Proc.  as  amended  by  chapter 
283,  Laws  of  1909,  which  reads  as  follows: 
"In  all  other  cases  the  action  shall  be  tried 
in  the  judicial  subdivision  in  which  the  de- 
fendant or  defendants,  or  any  of  them,  shall 
reside  at  the  commencement  of  the  action" — 
and  upon  that  portion  of  section  102  which 
of  trial  "when  the  county  designated  for  that 
purpose  in  the  complaint  is  not  the  proper 
county."  These  provisions  of  the  law  are 
general,  and,  unless  they  are  qualified  by  some 
other  statute,  they  apply  with  equal  force  to 
all  civil  actions;  and  appellant,  so  far  as  her 
residence  is  concerned,  is  entitled  to  have  the 
place  of  trial  changed  to  Davison  county. 

But  it  is  contended  by  respondent  that, 
since  the  enactment  of  chapter  132,  Laws  of 
1907,  the  above  provisions  of  sections  101 
and  102  do  not  apply  to  actions  for  divorce. 
Section  1,  c.  132,  Laws  of  1907,  is  as  follows : 


"The  plaintiff  in  an  action  for  divorce  must 
have  been  an  actual  resident,  in  good  faith,  of 
this  state  for  one  year,  and  of  the  county 
wherein  such  action  is  commenced  for  three 
months  next  preceding  the  commencement  of 
said  action,  except  as  herein  otherwise  pro- 
vided." This  statute  having  been  enacted 
since  the  adoption  of  the  Code  of  Civil  Pro- 
cedure, must,  if  it  conflicts  with  the  provi- 
sions of  the  Code,  prevail  over  such  provi- 
sions. It  is  claimed  by  respondent  that  such 
conflict  exists;  that,  because  the  statute  re> 
quires  the  action  to  be  commenced  in  the 
county  where  the  plaintiff  resides,  it  follows 
by  necessary  implication  that  it  must  be  tried 
there  also;  that  it  would  be  an  absurdity  to 
say  that  the  action  must  be  commenced  in 
the  county  of  the  plaintiff's  residence,  but 
that  the  defendant  might  have  it  removed  to 
the  coimty  of  her  residence  for  trial. 

With  this  contention  we  are  not  able  to 
agree.  True,  the  [588]  language  of  section  1, 
c.  132,  Laws  of  1907,  is  broad  enough  to  re- 
quire that  every  action  for  divorce  be  com- 
menced in  the  county  of  the  plaintiff's  resi- 
dence; but,  when  we  keep  in  view  the  evil 
at  which  this  statute  was  aimed,  it  is  clear 
that  it  was  not  intended  to  have  any  applica- 
tion to  the  place  of  trial  of  an  action  like 
this.  It  is  well  known  that,  prior  to  the  en- 
actment of  the  above  statute,  this  state  was 
much  frequented  by  parties  from  other  states 
who  were  desirous  of  obtaining  a  divorce. 
Very  frequently  a  party  from  another  state 
who  desired  a  divorce  would  come  here  and 
acquire  a  statutory  residence,  and  then,  in 
order  to  avoid  unpleasant  or  undesirable  no- 
toriety in  a  community  where  he  or  she  had 
become  acquainted  would  commence  the  action 
for  divorce  in  some  other  county  or  judicial 
circuit.  In  these  cases  the  defendant  waa 
rarely  a  resident  of  this  state,  and  could  not 
demand  a  change  of  the  place  of  trial  on  the 
ground  of  his  or  her  residence  in  some  other 
county;  and,  so  far  as  residence  of  the  de- 
fendant was  concerned,  the  case  was  neces- 
sarily triable  in  the  county  wherein  it  was 
commenced.  But  here  we  have  a  case  where 
both  parties  are  bona  flde  residents  of  this 
state — plaintiff  in  one  county  and  defendant 
in  another — and  it  should  be  controlled  by 
the  law  providing  for  the  place  of  trial  of 
civil  actions  in  cases  where  plaintiff  and  de- 
fendant are  residents  of  different  counties  in 
this  state. 

Pfueller  v.  Superior  Court  of  Snohomish 
County,  14  Wash.  115,  44  Pac.  123,  is  cited 
by  respondent  in  support  of  his  contention; 
and  it  is  true  that,  ir  that  case,  the  Supreme 
Court  of  Washington,  under  a  statute  very 
similar  to  our  own,  reached  the  conclusion 
that  an  action  for  divorce  must  be  commenced 
and  tried  in  the  county  of  plaintiff's  residence. 
But,  on  the  other  hand,  courts  of  equal  stand- 
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ing  have  reached  the  opposite  conclusion  and 
support  the  contention  of  the  appellant. 
Burning  v.  Hurning,  80  Minn.  373,  83  N.  W. 
342;  Lackey  v.  District  Ct.  30  Colo.  123,  69 
Pac.  597;  Usher  v.  Usher  (Cal.)  36  Pac.  8; 
Warner  v.  Warner,  100  Cal.  11,  34  Pac.  623. 
We  believe  these  latter  cases  are  supported 
by  the  better  reason,  and  because  of  the  simi- 
larity of  our  statute  to  that  of  California, 
and  because  the  facts  involved  in  Warner  v. 
Warner,  supra,  are  so  nearly  parallel  to  the 
facts  in  this  case,  the  following  language 
found  in  the  opinion  of  the  court  in  that  case 
is  especially  applicable  in  this  case: 

[589]  'Trior  to  the  passage  of  this  amend- 
ment, reproach  had  been  brought  upon  the 
administration  of  our  divorce  laws  by  the 
frequency  of  proceedings  commenced  by  com- 
plainants in  counties  where  neither  of  the 
parties  resided,  the  purpose  being  generally 
to  avoid  notoriety  in  the  community  where 
the  plaintiff  was  known,  and  in  some  in- 
stances to  obtain  a  decree  by  collusion,  or  to 
vex  the  defendant,  or  make  it  impossible  or 
inconvenient  for  him  or  her  to  present  a  de- 
fense. It  was  the  purpose  of  the  amendment 
to  correct  this  abuse.  The  state  has  an  in- 
terest in  the  result  of  such  cases.  The  public 
welfare  demands  that  the  bonds  of  matrimony 
should  not  be  lightly  set  aside,  and  there  is 
less  probability  of  successful  collusion  or  un- 
fair advantage  where  the  parties  have  both 
resided  and  are  known,  than  there  is  in  a 
county  where  neither  has  resided,  and  which 
the  plaintiff  may  select  for  the  purpose  solely 
of  procuring  a  divorce.  It  is  true,  before  the 
amendment,  a  defendant  had  the  right  to  have 
the  cause  transferred  to  his  or  her  place  of 
residence  for  trial,  and  to  this  extent  the 
defendant's  rights  were  protected;  but  the 
amendment  tends  to  discourage  the  practice 
referred  to,  saves  the  defendant  in  a  great 
many  instances  from  the  necessity  and  ex- 
pense of  moving  for  a  change  of  the  place  of 
trial,  and  rends  it  less  probable  that  the  par- 
ties will  allege  or  admit  grounds  of  divorce 
which  their  friends  and  neighbors  know  to 
be  false.  Thus  are  the  interests  of  not  only 
the  defendant,  but  of  the  public,  in  a  measure 
protected." 

We  believe  the  defendant  is  entitled  to  the 
relief  prayed  for  in  her  motion  for  a  change  of 
place  of  trial,  and  the  order  appealed  from  is 
reversed. 

NOTE. 

ChaAce  of  Venue  in  DiTorce  Action. 

The  general  provisions  of  law  as  to  a  change 
of  venue  in  a  civil  action  ordinarily  apply  to 
an  action  for  divorce,  despite  a  statute  pro- 
viding for  the  bringing  of  such  an  action  in 
the  county  where  the  plaintiff  resides  or  re- 


quiring a  certain  period  of  residence  by  the 
plaintiff  in  the  county  where  he  sues.  Warner 
V.  Warner,  100  Cal.  11,  34  Pac.  523;  Usher  v. 
Usher  (Cal.)  36  Pac.  8;  People  v.  District  Ct. 
30  Colo.  123,  69  Pac.  597;  Evans  v.  Evans,  10.5 
Ind.  204,  6  N.  E.  24,  768;  Craven  v.  Craven, 
27  Wis.  418.  See  also  McPike  v.  McPike,  10 
111.  App.  332;  Powell  v.  Powell,  104  Ind.  18, 
3  N.  E.  639;  Weakley  v.  Wolf,  148  Ind.  208, 
47  N.  E.  466;  Cochran  v.  Cochran,  93  Minn. 
284,  101  N.  W.  179.  See  also  O'Rourke  v. 
O'Rourke,  58  Colo.  300,  144  Pac.  890;  Stimson 
V.  Stimson,  9  N.  Y.  S.  238  and  see  the  re- 
ported case.  Compare  Musselman  v.  Mussel- 
man,  44  Ind.  106;  State  v.  District  Ct.  110 
Minn.  501,  126  N.  W.  133  (changing  rule  in 
Hurning  v.  Hurning,  80  Minn.  373,  83  N.  W. 
342)  ;  Pfueller  v.  Superior  Ct.  14  Wash.  115, 
44  Pac.  123.  Thus  in  Craven  v.  Craven, 
27  Wis.  418;  wherein  it  appeared  that 
a  statute  permitted  the  bringing  of  an 
action  for  divorce  in  the  circuit  court  of  the 
county  "where  the  parties,  or  one  of  them, 
reside,"  and  a  general  statute  provided  for  the 
removal  of  any  civil  action  to  the  court  of  the 
county  where  the  defendant  resided,  it  was 
held  that  a  wife's  action  for  divorce  would  be 
removed  from  the  county  where  she  resided 
to  the  county  of  the  husband's  domicil  on  his 
request.  The  court  said:  "This  is  a  general 
statute  regulating  the  place  of  trial  of  civil 
actions,  and  the  language  is  surely  compre- 
hensive enough  to  embrace  an  action  for  di- 
vorce. What  reason,  then,  is  there  for  hold- 
ing that  it  does  not  apply  to  such  an  action? 
We  confess  we  can  perceive  none;  and  have 
no  doubt  that  it  does  apply  to  actions  for  di- 
vorce." In  Evans  v.  Evans,  105  Ind.  204,  5 
N.  E.  24,  768  {diaappromnff  Musselman  v. 
Musselman,  44  Ind.  106)  the  court  said: 
"Changes  of  venue  are  provided  for,  in  order 
that  parties  litigant  may  have  fair  and  im- 
partial trials,  and  hence  the  provisions  for 
a  change  from  an  interested  or  biased  judge, 
and  hence,  also,  the  provisions  for  a  diange 
of  venue  from  the  county  where  one  of  the 
parties  may  have  an  undue  influence  over  the 
citizens,  or  where  an  odium  may  attach  to 
one  of  the  parties,  or  to  his  cause  of  action 
or  defense,  on  account  of  local  prejudice.  The 
parties  to  a  litigated  case  are  entitled  to  a 
trial  in  a  forum  where  the  scales  of  justice 
may  balance  evenly,  unaffected  by  the  in- 
fluence of  either  party,  or  the  odium  that  may 
result  from  local  prejudice.  We  can  think 
of  no  case  where  this  is  more  important  than 
in  a  divorce  case.  ...  It  can  hardly  be 
supposed  that  the  legislature  intended  that 
such  cases,  fraught  with  such  consequences, 
and  in  which  the  public  have  an  interest  aside 
from  the  parties,  should  be  tried  in  a  less 
impartial  forum  than  ordinary  civil  actions, 
involving  property  only,  and  it  may  be  a 
small  amount  of  property.    The  more  rational 
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conclusion  would  seem  to  be  that  the  intention 
was,  that  such  cases  should  be  tried  in  im- 
partial tribunals,  and  that  as  no  provision  is 
made  in  the  divorce  act  for  resiching  such 
tribunals  by  a  change  of  venue,  when  neces- 
sary, the  intention  was,  that  resort  might  and 
should  be  had  to  the  code  of  civil  procedure. 
There  is  nothing  in  the  divorce  act  to  show 
or  indicate  an  intention  on  the  part  of  the 
legislature,  that  the  above  section  of  the  code, 
providing  for  a  change  of  venue  from  the 
county  should  not  be  applicable  to  a  proceed- 
ing for  a  divorce  in  a  proper  case,  unless  it  be 
the  facts  that  no  such  change  is  provided  for 
in  that  act,  that  the  case  must  be  commenced 
in  the  county  where  the  plaintiff  resides,  and 
that  the  case  is  to  be  tried  by  the  court  with- 
out a  jury.  If  it  be  said  that  the  fact  that 
no  such  change  is  provided  for  in  the  divorce 
act,  shows  such  an  intention,  then  it  may  be 
answered  that  the  act  just  as  clearly  shows  an 
intention  that  in  a  divorce  proceeding  there 
shall  be  no  demurrer,  no  continuance,  no  mo- 
tion for  a  new  trial,  no  exceptions,  no  bill 
of  exceptions,  and  no  appeal  to  the  supreme 
court,  because  none  of  these  are  provided  for 
in  that  act.  For  these  several  steps  in  the 
procedure,  it  is  absolutely  necessary  to  look 
to  the  civil  code.  The  uniform  practice  has 
been  to  tiius  look  to  that  code,  and  thus  di- 
vorce cases  have  uniformly  been  recognized 
as  in  some  sense,  at  least,  civil  actions.  It 
would  hardly  do  to  say  that  no  change  of 
venue  shall  be  allowed  from  the  county  in 
divorce  cases,  simply  because  such  cases  are 
to  be  commenced  in  the  county  where  the 
plaintiff  resides,  and  are  to  be  tried  by  the 
court  without  a  jury.  There  are  many  cases 
that  must  be  commenced  in  a  particular  and 
named  coimty.  For  example,  actions  to  fore- 
close mortgages  must  be  commenced  in  the 
county  where  the  land  is  situated.  Such 
cases,  actions  to  set  aside  fraudulent  convey- 
ances, actions  for  injunction,  actions  to  set 
aside  contracts  for  fraud,  actions  to  settle 
partnerships,  actions  for  specific  performance, 
action  to  enforce  vendors'  and  like  liens,  and 
all  that  class  of  cases  which,  before  the 
adoption  of  the  constitution,  were  of  equita- 
ble cognizance,  must  now  be  tried  by  the 
court  without  a  jury.  In  all  these  cases,  the 
venue  must  be  changed  from  the  county  upon 
motion,  supported  by  the  proper  affidavit. 
They  are  civil  actions,  and  the  statute  is  em- 
phatic, that  in  all  civil  actions  the  venue 
must  be  changed  from  the  county  upon  mo- 
tion supported  by  an  affidavit,  such  as  the 
statute  declared  to  be  sufficient.  Hence  it 
will  not  do  to  say  that  the  venue  cannot  be 
changed  from  the  county  simply  because  the 
case  is  to  be  tried  by  the  court  without  a  jury. 
.  .  .  The  courts  cannot  except  from  the 
operation  of  the  statute  any  particular  cases 
without  assuming  the  functions  of  legislation, 


and  they  cannot  except  divorce  cases  from 
the  operation  of  the  statute  without  holding 
that  the  legislature  intended  that  they  should 
stand  upon  a  less  favorable  basis  than  other 
cases.  Such  a  holding,  we  think,  is  not  au- 
thorized by  the  divorce  act,  nor  any  other 
enactment  by  the  legislature."  See  to  the 
same  effect  Powell  v.  Powell,  104  Ind.  18,  3 
N.  E.  639. 

But  in  Bachelor  v.  Bachelor,  30  Wash.  639, 
71  Pac.  193,  it  was  contended  that  the  court 
erred  in  overruling  the  application  and  mo- 
tion of  the  defendant  for  a  change  of  venue. 
A  statute  provided  that  "any  person  who  has 
been  a  resident  of  the  state  for  one  year  may 
file  his  or  her  complaint  for  a  divorce  or  de- 
cree of  nullity  of  marriage,  under  oath,  in 
the  superior  court  of  the  county  where  he  or 
she  may  reside,  and  like  proceedings  shall 
be  had  thereon  as  in  civil  cases."  The  court 
said:  "It  is  shown  by  the  complaint  in  this 
case  that  the  plaintiff  has  been  a  resident  of 
Pierce  county  for  more  than  a  year  imme- 
diately preceding  the  commencement  of  this 
action.  There  was  no  error  in  overruling  this 
motion."  In  Pfueller  v.  Superior  Ct.  14 
Wash.  115,  44  Pac.  123,  it  was  held  that  di- 
vorce cases  did  not  fall  within  the  same  cate- 
gory as  other  civil  actions  under  the  statute, 
and  that  a  defendant  in  such  an  action  could 
not  have  the  venue  changed  to  the  county  of 
his  residence,  where  the  statute  required  an 
action  for  divorce  to  be  commenced  in  the 
county  in  which  the  plaintiff  resided.  In 
State  V.  District  Ct.  110  Minn,  501,  126  N.  W. 
133,  there  was  involved  a  statute  (Gen.  Stat. 
1894,  §  4794)  reading  as  follows:  "An  action 
for  a  divorce  may  be  brought  by  a  wife  in  her 
own  name;  and  all  actions  for  divorce  shall 
be  commenced  by  summons  and  complaint  in 
the  county  where  the  plaintiff  resides,  as  here- 
inafter provided."  That  statute  was  re- 
enacted  (Rev.  Laws  1905,  §  3577)  with  the 
following  addition:  "Subject  to  the  power  of 
the  court  to  change  the  place  of  trial  by  con- 
sent of  parties,  or  when  it  shall  appear  that . 
an  impartial  trial  cannot  be  had  in  the  county 
where  the  action  is  pending,  or  that  the  con- 
venience  of  witnesses  and  ends  of  justice 
would  be  promoted  by  the  change."  Overrul- 
ing a  decision  rendered  prior  to  the  amend- 
ment of  1905  (Burning  v.  Hurning,  80  Minn» 
373,  83  N.  W.  342),  it  was  held  that  the  pro- 
vision in  that  act  for  a  change  for  a  particu- 
lar cause  excluded  all  power  to  change  the 
venue  for  any  other  reason.  The  court  said: 
**The  language  of  the  amendment  expressly 
grants  to  the  court  the  power  to  change  the 
place  of  trial  for  the  specific  reasons  men- 
tioned, thus  by  implication  excluding  all 
others,  and  the  place  of  trial  is  in  the  county 
in  which  the  plaintiff  resides,  unless  changed 
for  one  or  more  of  the  reasons  specified." 
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SOLOMON 

V. 

BTEWATLT. 

Michigan   Supreme   Court — March  17,  1016. 
1S4:  Mich,  600;  161  N.  W.  716. 


Evidence  ~  Parol  to  Vary  WritiMC  — 
Showlnc  Eadstence  of  Rlcht  to  Re- 
scind. 

In  replevin  by  a  mortgagee  for  two  cows 
under  a  mortgage  given  to  secure  the  pur- 
chase ]price  of  a  horse,  parol  evidence  is  in- 
admissible to  show  that  the  sale  of  the  horse 
was  subject  to  the  express  condition  that  it 
could  be  returned  if  not  as  represented,  al- 
though parol  evidence  is  admissible  to  show 
that  a  contract  was  procured  by  fraud,  that 
there  was  failure  of  consideration,  or  that 
the  understanding  was  that  the  delivery  of  the 
mortgage  and  note,  etc.,  was  not  absolute, 
but  merely  conditional. 

[See  Ann.  Gas.  1914A  454.] 


Where  defendant's  special  notice,  in  replefv- 
in  for  two  cows  under  a  chattel  mortgage 
given  to  secure  purchase  price  of  a  horse,  set 
out  misrepresentation  of  the  property  sold, 
a  warranty,  and  an  oral  contract  that  the  sale 
of  the  horse  was  conditional  upon  his  con- 
forming to  the  terms  of  the  representation 
and  warranty,  but  contained  no  direct  allega- 
tion of  failure  of  consideration,  or  of  dis- 
tinct understanding  between  the  parties  that 
delivery  of  the  mortgage  was  conditional, 
and  not  absolute,  the  admission  of  testimony 
of  defendant  that  the  sale  was  conditional, 
and  not  absolute,  is  improper. 

Arsnment  of  Connaol  »  Appeal  to  Race 
Prejndiee. 

In  replevin  by  a  mortgagee  for  two  cows 
mortgaged  to  plaintiff  by  defendant  to  secure 
the  price  of  a  norse,  where  counsel  repeatedly 
referred  to  plaintiff  in  argument  as  a  Jew  in 
such  a  manner  as  to  arouse  race  prejudice 
on  the  part  of  the  jury,  and  when  cautioned 
by  the  court  persisted  in  arguing  with  the 
court  to  get  more  of  the  matter  before  the 
jury,  such  conduct  is  prejudicial  misconduct. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Hillsdale  county: 
Chester,  Judge. 

Action  of  replevin.  Moses  Solomon,  plain- 
tiff, and  Albert  G.  Stewart,  defendant.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

Fitzpatrick  d  Orommon  for  plaintiff  in 
error. 

O.  A,  8hepard  and  B.  E.  Sheldon  for  de- 
fendant in  error. 


[507]  Steere,  J. — This  action  in  replevin 
was  brought  by  Moses  Solomon,  plaintiff,  to 
secure  from  A.  G.  Stewart,  defendant,  pos- 
session of  two  cows;  Solomon  claiming  the 
right  thereto  under  a  chattel  mortgage  which 
he  held  covering  said  animals.  The  case 
was  begun  in  justice's  court,  and  after  trial 
removed  by  appeal  to  the  Hillsdale  county 
circuit  court,  where,  on  retrial,  verdict  and 
judgment  were  rendered  against  plaintiff. 

The  chattel  mortgage  in  question,  accom- 
panied by  a  note,  was  given  plaintiff  by  de- 
fendant to  secure  the  purchase  price  of  a 
horse,  also  included  in  the  mortgage,  but 
which  was  returned  by  defendant  and  died 
before  this  action  was  begun.  It  appears  un- 
disputed that  on  May  4,  1912,  Solomon  sold 
Stewart  a  certain  black  horse  for  $60,  at  the 
same  time  delivering  possession  of  the  prop- 
erty and  taking  in  return  Stewart's  note, 
due  in  six  months,  secured  by  a  chattel 
mortgage  on  the  horse  sold  and  two  cows  be- 
longing to  Stewart.  Within  a  few  days 
Stewart  returned  the  horse,  claiming  that  he 
was  not  as  represented  and  guaranteed,  but, 
on  the  contrary,  was  unsound,  weak,  and 
worthless,  and  that  according  to  the  terms 
of  their  agreement  it  was  his  privilege  to  re- 
turn him  if,  after  trial,  he  did  not  prove 
as  represented.  This  was  denied  by  Solomon, 
who  also  claims  to  have  refused  to  accept  the 
horse  when  returned  and  left  in  front  of  his 
place  of  business,  which  was,  however,  enter- 
tained for  about  a  month  at  a  livery  stable 
under  an  agreement  with  the  keeper  that 
Solomon  would  pay  the  charge  if  [508] 
Stewart  would  not,  and  was  later  taken  from 
there  by  Solomon.  Having  observed  in  the 
local  paper,  as  he  states,  that  Stewart  was 
advertising  two  cows  for  sale,  Solomon,  deem- 
ing himself  insecure,  demanded  possession, 
and  on  refusal  sued  out  this  writ  of  replevin. 

It  is  unnecessary  to  recite  or  review  at 
length  the  flatly  contradictory  evidence  of 
the  respective  parties  upon  numerous  details 
of  this  transaction,  which,  if  all  admissible 
and  all  true,  shows  each  did  the  other  a 
great  wrong.  The  only  feature  of  it  material 
here  is  that  portions  of  Stewart's  evidence 
in  which  he  was  permitted,  against  objection, 
to  testify  that  the  sale  was  conditional  and 
contingent  upon  the  horse  proving  to  be, 
after  a  fair  trial,  well  and  strong,  able  and 
willing  to  work,  and  right  "in  every  way, 
shape,  and  manner,"  as  represented  and  guar- 
anteed by  Solomon,  if  not  he  might  be  re- 
turned, and  that  upon  trial  the  horse  prove<l 
hopelessly  unsound,  weak,  incompetent,  and 
worthless. 

It  is  contended  for  plaintiff  that  the  ad- 
mission of  such  testimony  to  prove  a  condi- 
tional sale,  which  waa  its  avowed  purpose, 
was  error,  because  it  tended  to  change  the 
terms  of  a  writtan  contract  between  the  par- 
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tiefl  embodied  in  the  note  &nd  mortgage,  as 
held  in  Martin  v.  Hamlin,  18  Mich.  354,  100 
Am.  I>ec.  181,  and  Sheffler  v.  Sherman,  167 
Mich.  42,  132  N.  W.  466.  In  the  case  of 
Martin  ▼.  Hamlin,  a  suit  in  chancery,  com- 
plainant bought  a  farm  of  defendant,  relying 
M  to  acreage  on  grantor's  representations, 
und  oral  warranty,  that  the  farm  consisted 
of  110  acres.  The  amount  of  land  was  stated 
In  the  deed  as  ''110  acres,  more  or  less." 
^otes  secured  by  mortgage  were  given  for  a 
portion  of  the  purchase  price.  A  subsequent 
survey  disclosed  a  shortage  of  over  16  acres. 
Complainant  sought  to  have  the  proportion- 
ate value  of  the  deficiency  ordered  credited 
on  his  mortgage.  The  exchanged  papers  no- 
where providing  for  such  a  contingency,  [509] 
the  court  held,  under  the  general  rule  ex- 
cluding evidence  of  previous  parol  agree- 
ments not  appearing  in  the  final  written 
contract  consummating  a  transaction,  that 
evidence  of  an  oral  warranty  touching  the 
number  of  acres  in  the  farm  could  not  be 
considered : 

"Because  the  parol  agreement  would  tend 
to  contradict  and  vary  the  notes  and  mort- 
gage given  by  complainant  at  the  same  time 
as  a  part  of  the  same  transaction;  .  .  . 
and  this  rule  applies  as  well  in  equity  as  at 
low." 

Sheffler  v.  Sherman,  supra,  was  an  action 
in  replevin  for  possession  of  two  cows  and 
a  bull  covered  by  a  cliattel  mortgage,  given 
in  the  place  of  a  former  one  covering  two 
eows  and  a  horse.  A  note  accompanied  the 
mortgage,  both  absolute  on  their  face.  The 
animals  were  taken  under  the  mortgage  and 
'eplevied  by  the  mortgagor,  who  sought  to 
ihow  that  the  note  and  mortgage  were  con- 
litional,  being  given  as  security  for  a  guar- 
anty as  to  the  value  of  a  certain  team  he 
*Iad  traded.  It  was  held  error  to  admit  tills 
"testimony  on  the  part  of  the  plaintiff  tend- 
ing to  show  a  verbal  contemporaneous  agree- 
ment which  would  reduce  the  note  from  an 
absolute  and  specific  undertaking,  according 
to  its  terms  and  legal  import,  to  a  defeasible 
engagement,"  citing  numerous  cases  of  like 
tenor. 

Unquestionably  it  is  competent  to  show  as 
a  defense  to  such  instruments  a  failure  of 
consideration,  or  fraud,  or  even  that  by  dis- 
tinct understanding  and  agreement  a  physical 
delivery  of  thel  papers  was  not,  as  between 
the  parties,  complete  and  operative  in  law 
until  something  further  was  done.  Brown  v. 
St.  Charles,  66  Mich.  71,  32  N.  W.  926; 
Phelps  V.  Abbott,  114  Mich.  88,  72  N.  W.  3; 
Central  Sav.  Bank  v.  O'Connor,  132  Mich. 
578,  94  N.  W.  11,  102  Am.  St.  Rep.  433. 
But  it  is  not  competent,  under  the  theory 
outlined  in  defendant's  notice,  insisted  upon 
to  the  court  and  strenuously  urged  before  the 


jury,  to  [510]  show  by  evidence  of  a  con- 
temporaneous parol  agreement  that  the  chat- 
tel mortgage  and  note,  absolute  on  their  face, 
were  in  fact  conditional,  and  not  what  they 
purported  to  be. 

Defendant's  special  notice  sets  out  in  de- 
tail an  untruthful  laudation  of  the  property 
sold,  a  warranty,  and  an  oral  conditional 
contract,  as  before  outlined,  in  effect  contra- 
dieting  or  varying  the  written  instruments 
given  at  the  time  of  entering  into  said  con- 
tract; but  it  contains  no  direct  allegation  of 
failure  of  consideration  or  distinct  imder- 
standing  and  agreement  between  the  parties 
that  delivery  of  the  note  and  mortgage  was 
other  than  absolute,  and,  while  deception  and 
fraud  in  representations  as  to  worth  are 
charged,  the  alleged  fraud,  read  in  connec- 
tion with  the  particulars  stated,  is  limited 
and  negatived  by  the  alleged  agreement  giv- 
ing defendant  absolute  right  to  return  the 
horse,  if  not  as  represented.  We  think  the 
testimony  objected  to  inadmissible  under  de- 
fendant's special  notice,  and  incompetent  for 
the  purpose  to  which  it  was  devoted,  argued, 
and  left  to  the  jury. 

In  argument  before  the  jury  counsel  for 
defendant  laid  much  stress  upon  the  poverty 
of  his  client  and  the  character  of  plaintiff, 
in  a  manner  indicating  much  could  be  as- 
sumed on  those  subjects  outside  the  evidence 
in  the  case.  While  reasonable  allowance  has 
always  been  made  for  the  zeal  of  counsel  in 
their  forensic  efforts  to  infiuence  the  emo- 
tions of  the  jury,  the  courts  do  not  hesitate 
to  draw  the  line  on  appeals  to  race  prejudice. 
It  is  indicated  by  his  name  and  to  be  implied 
from  statements  of  court  and  counsel  in  the 
record  that  plaintiff  is  of  Semitic  antecedents. 
Counsel  for  defendant  sought  to  make  preju- 
dicial use  of  that  fact  in  his  client's  favor. 
In  addressing  the  jury  he  said  in  part: 
"Did  you  ever  have  a  proposition,  or  hear 
of  a  proposition  put  up  to  any  white  man, 
black  colored,  German  Jew,  or  anybody  else?'*- 
Being  [511]  cautioned  by  the  court,  opposing 
counsel  having  excepted  to  the  remark,  ad- 
dressing the  court,  counsel  stated  that  he  put 
it  on  the  ground  of  the  way  plaintiff  did 
business,  and,  the  court  in  further  caution 
saying,  "I  think  the  reference  to  his  being  a 
Jew  ought  not  to  be  made,"  counsel  replied, 
"I  didn't  apply  it  because  he  was  of  that 
nationality;  I  applied  it  upon  the  ground 
that  his  conduct  in  this  case  showed,  if  he 
wasn't  a  Jew,  he  was  adopting  all  the  prin- 
ciples and  the  sharp  practice  that  we  call 
the  Jew  system."  Again  cautioned  by  the 
court,  and  told  there  was  no  evidence  of  such 
a  system,  counsel  took  exception  to  the  re- 
marks and  ruling  of  thie  court,  and  proceeded 
to  further  argue  the  propriety  of  such  com- 
ments,  saying,  "I  have  got  a  right  to  refer 
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to  and  comment  upon  it  as  a  Jew  deal." 
Again  checked  by  the  court,  he  replied,  "All 
right;  we  will  call  it  a  Christian  act." 

The  mind  of  counsel  in  this  case  seems  to 
have  run  in  somewhat  the  same  channel  as 
that  of  counsel  for  plaintiffs  in  Cluett  v. 
Rosenthal,  100  Mich.  193,  68  N.  W.  1009,  43 
Am.  St.  Rep.  446,  who  referred  to  defend- 
ants' nationality,  calling  them  "men  from 
Jerusalem,"  and  on  being  checked  by  the 
court  replied,  "Take  it  back  then;  suppose 
they  came  from  Podunk  instead  of  Jerusa- 
lem." This  adroit  geographical  shift  did  not 
save  that  case  from  reversal. 

All  such  evident  purpose  to  arouse  the 
prejudice  of  the  jury,  and  particularly  when 
attended  by  a  persistent  effort  to  prolong  in 
effect  prejudicial  argument  to  the  jury  by 
insisting  on  the  right,  and  debating  to  the 
court  that  such  argument  is  proper  and  com- 
petent, cannot  be  overlooked,  nor  can  it  ever, 
in  the  final  analysis,  prove  other  than  detri- 
mental to  the  interests  of  the  litigant  whose 
counsel  resorts  to  such  a  course. 

The  judgment  is  reversed,  and  a  new  trial 
granted. 

Brooke,  C.  J.,  and  McAlvay,  Kuhn,  Stone, 
Ostrander^  Bird,  and  Moore,  JJ.,  concurred. 


NOTE. 

It  is  held  in  the  reported  case  that  it  is 
prejudicial  error  for  counsel  to  refer  in  ar- 
gument, even  in  an  indirect  manner,  to  the 
fact  that  the  adverse  party  is  of  Jewish  an- 
cestry, and,  when  cautioned  by  the  court,  to 
defend  the  propriety  of  the  statement  and 
urge  that  the  term  "Jew"  was  used  generally 
with  reference  to  sharp  or  fraudulent  prac- 
tice. The  cases  discussing  appeal  to  race 
prejudice  as  improper  argument  of  counsel 
are  reviewed  in  the  note  to  Hardaway  y. 
State,  Ann.  Gas.  1913D  1166. 


when  it  is  presented  for  payment,  the  drawer 
cannot  stop  payment  on  it,  and  the  mere 
fact  that  he  notifies  the  bank  not  to  pay  it 
does  not  release  the  bank  from  its  liability 
thereon. 

[See  note  at  end  of  this  case.] 

Effect   of  CertificatioiL  —  Liability  •£ 
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Checks   —   Blgl&t   t«   Stop   Payment   » 
Certified  Check. 

After  a  bank  has  certified  a  check,  thereby 
implying  that  it  is  drawn  upon  sufficient 
funds  in  its  hands  set  apart  for  its  satis- 
faction, and  that   they   will  be   so   applied 


Where  the  drawer  of  a  check,  payable 
November  1st,  on  the  29th  day  of  June  causes 
the  caahier  of  the  drawee  bank  to  note  there- 
on "Certified  for  $2,000.  6/29/1911.  B.  C. 
Powell" — the  certification  becomes  an  ac- 
knowledgment by  the  bank  that  the  drawer 
will  have  funds  on  deposit  which  it  will  pay 
to  the  holder  on  presentation  after  November 
1st,  the  word  ''certify"  meaning  an  absolute 
promise  on  the  part  of  the  bank  to  pay  the 
check  on  presentation  after  November  Ist. 

Nature  of  Cheek  —  Negotiability, 

A  "check"  is  a  negotiable  instrument  pay- 
able on  demand  or  at  sight  without  days  of 
grace,  and  is  not  an  "inland  bill  of  exchange," 
or  less  a  check  because  it  is  postdated. 

Bights  of  Bona  Fide  Holder. 

Where  a  bank  certified  a  postdated  check 
of  a  depositor,  which  was  delivered  to  a  third 
person,  to  be  by  him  delivered  to  the  payee 
after  its  date,  on  his  compliance  with  the 
terms  of  a  contract  between  himself  and  the 
maker,  and  it  was  delivered  to  the  payee,  al- 
though he  had  not  complied  with  his  part  of 
the  contract,  a  bank  which  credited  him  with 
the  amount  which  he  drew  out  before  it  had 
notice  of  any  fraud  in  the  transaction,  or 
that  the  drawee  bank  had  been  enjoined  from 
paying  it,  is  a  bona  fide  holder  for  value  in 
the  usual  course  of  business  without  notice, 
and  may  enforce  payment  as  against  the 
drawee  bank. 

Appeal  from  Miller  Chancery  Court: 
Shaves,  Judge* 

Action  for  injunction.  Walter  P.  Ritchie 
et  al.,  plaintiffs,  John  J.  Lentz  et  al.,  de- 
fendants, and  New  First  National  Bank  of 
Columbus,  Ohio,  cross-complainant.  Judg- 
ment for  cross-complainant.  Defendant  Mer- 
chants and  Planters  Bank  ol  Camden,  Ark., 
appeals.    Affished. 

[1]  Walter  P.  and  John  £.  Ritchie  insti- 
tuted this  action  in  the  chancery  court 
against  John  J.  Lentz,  A.  C.  Stuart,  [2]  Stat^ 
National  Bank  of  Texarkana,  Arkansas,  and 
Merchants  A  Planters  Bank  of  Camden,  Ar- 
kansas, to  enjoin  them  from  paying  a  check 
drawn  by  W.  P.  Ritchie  against  the  Mer- 
chants &  Planters  Bank  for  $2,000,  payable 
to  the  order  of  John  J.  Lentz,  and  certified 
by  the  bank. 

The  action  was  commenced  on  the  23d  dav 
of  February,  1912,  and  subsequently  the  New 
First  National  Bank,  of  Columbus,  Ohio, 
learning  of  the  pendency  of  the  suit,  appeared 
and  was  made  a  party  defendant.  It  filed  its 
answer  and  cross  complaint  against  W.  P. 
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Kitchie  and  the  Merchants  &  Planters  Bank 
of  Camden,  alleging  that  it  was  a  bona  -fide 
purchaser  for  value  in  the  usual  course  of 
business,  and  asked  judgment  for  the  amount 
of  the  check. 

The  facts,  briefly  stated,  are  as  follows: 
On  July  1,  1911,  W.  P.  and  John  E.  Ritchie 
entered  into  a  written  contract  whereby  Lentz 
agreed  to  sell  them  certain  bonds  and  stocks 
of  the  Texarkana  Telephone  Company  for  the 
sum  of  $30^000;  and  the  contract  further  pro- 
vided that  the  Ritchies  should  deposit  with 
A.  C.  Stuart  a  certified  check  on  the  Mer- 
chants &  Planters  Bank,  of  Camden,  Arkan- 
sas, for  $2,000,  payable  to  John  J.  Lentz,  for 
the  faithful  performance  of  the  contract.  It 
was  also  provided  that  should  the  Ritchies 
fail  to  carry  out  their  part  of  the  contract 
on  or  before  the  1st  day  of  November,  1911, 
the  said  Stuart  was  authorized  and  directed 
to  deliver  the  check  to  Lentz  as  a  forfeiture 
and  in  full  settlement  of  all  damages  sus- 
tained by  him  for  a  breach  of  the  contract. 
The  check  is  as  follows: 


tt^ 


"Camden,  Ark.,  November  1,  1911. 
Tay  to  John  J.  Lentz,  or  order,  two  thou- 
sand   ($2,000)   dollars. 

(Signed)  *'W.  P.  Ritchie. 
"Certified  for  $2,000.     6-29-1911.     A.   C. 
Powell,  Cashier. 

"Protested  for  nonpayment  March  22. 
Louis  Baiurlein,  Notary  Public." 

On  February  23,  1912,  Lentz  demanded  the 
check  from  Stuart  and  the  holder  notified 
the  Ritchies  that  he  [3]  was  going  to  deliver 
it  to  licntz,  and  did  deliver  it  to  him  on  that 
date.  That  night  Lentz  left  for  his  home  in 
Columbus,  Ohio,  and  on  the  morning  of  Feb- 
ruary 26,  1912,  he  presented  the  check  to  the 
New  First  National  Bank  of  Columbus, 
which^  because  it  was  a  certified  check,  re- 
ceived it  as  cash  and  placed  the  amount  to 
the  credit  of  Lentz.  In  due  course  the  check 
was  presented  on  March  22,  1912,  to  the  Mer- 
chants &  Planters  Bank  of  Camden  for  pay- 
ment. Payment  was  refused  by  the  bank  on 
the  ground  that  it  had  been  enjoined  by  the 
chancery  court  in  the  present  action. 

The  evidence  on  the  part  of  the  New  First 
National  Bank  of  Columbus  shows  that  it 
had  no  notice  of  any  infirmity,  if  any,  in  the 
check  until  it  received  notice  of  protest  some 
time  after  March  5,  1912.  In  the  mean- 
time Lentz  had  checked  out  of  the  bank 
all  of  his  deposit  and  his  account  at 
the  close  of  business  on  March  4, 1912,  showed 
an  overdraft  of  $872.67.  The  chancellor  made 
the  following  finding  of  fact: 

"Plaintiffs  on  June  29,  1911,  issued  and 
caused  to  be  certified  by  the  defendants,  the 
Alerchants  &  Planters  Bank  of  Camden,  Ar- 
kansas, their  check,  dated  the  1st  of  Novem- 
Ann.  Cas.  191 7A. — 60. 


her,  1911,  payable  to  the  order  of  John  J. 
Lentz,  one  of  the  defendants,  for  the  sum  of 
$2,000  as  earnest  money  on  a  contract  of  pur- 
chase to  be  performed  November  1,  1911,  and 
to  be  forfeited  to  the  said  John  J.  Lentz  in 
the  event  that  plaintiff  failed  to  comply  witli 
said  contract:  that  said  check  was  delivered 
to  A.  G.  Stuart,  one  of  the  defendants,  as 
trustee,  subject  to  the  conditions  of  the  con- 
tract; that  said  contract  was  not  executed, 
and  on  February  23,  1012,  the  said  A.  G. 
Stuart  delivered  said  check  to  the  defendant, 
John  J.  Lentz  and  at  that  time,  the  said  John 
J.  Lentz  had  not  complied  with  his  part  of 
the  contract  and  was  not  entitled  to  receive 
the  check ;  that  on  the  same  day  a  restraining 
order  enjoining  the  payment  of  said  check 
was  issued  and  served  on  the  defendants,  the 
State  National  Bank,  and  the  Merchants  & 
Planters  Bank  of  Camden,  Arkansas,  but  no 
service  thereof  was  had  on  the  other  defend- 
ants." 

[4]  It  is  conceded  that  the  finding  of  fact 
in  this  respect  is  not  against  the  preponder- 
ance of  the  evidence. 

The  chancellor  also  found  that  the  New 
First  National  Bank  of  Columbus,  Ohio,  was 
an  innocent  purchaser  for  value  in  the  ordi- 
nary course  of  business  and  was  entitled  to 
recover  from  the  Merchants  &  Planters  Bank 
of  Camden,  Arkansas,  the  amount  of  the 
check.  A  decree  was  accordingly  entered  by 
the  chancellor  in  favor  of  the  New  First  Na- 
tional Bank  of  Columbus,  Ohio,  against  the 
Merchants  &  Planters  Bank  of  Camden,  Ar- 
kansas, and  the  latter  bank  has  duly  prose- 
cuted an  appeal  to  this  court. 

W,  H.  Arnold  and  Will  Steel  for  appellant. 
Webber  d  Webber  for  appellee. 

[5]  Habt,  J.  (after  stating  the  facts). — 
(1)  In  a  case  note  to  16  Ann.  Cas.  213,  it  is 
stated  that  the  rule  seems  to  be  well  settled 
that  after  a  bank  has  certified  a  check,  the 
drawer  cannot  stop  payment  on  it,  and  that 
the  mere  fact  that  the  drawer  has  notified 
the  bank  not  to  pay  the  check  does  not  release 
the  bank  from  its  liability  thereon.  A  num- 
ber of  cases  from  various  States  are  cited  to 
support  the  rule. 

In  the  case  of  Merchants'  Nat.  Bank  v. 
Boston  State  Nat.  Bank,  10  Wall.  (U.  S.) 
604,  19  U.  S.  (L.  ed.)  1008.  Mr.  Justice 
Swayne,  speaking  for  the  court,  at  page  047, 
said: 

"By  the  law  merchant  of  this  country  the 
certificate  of  the  bank  that  a  check  is  good 
is  equivalent  to  acceptance.  It  implies  that 
the  check  is  drawn  upon  sufficient  [6]  funds 
in  the  hands  of  the  drawee,  that  they  have 
been  set  apart  for  its  satisfaction,  and  that 
they  be  so  applied  whenever  the  check  is  pre- 
sented for  payment.     It  is   an  undertaking 
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that  the  check  is  good  then  and  shall  continue 
good,  and  this  agreement  is  as  binding  on  the 
bank  as  its  notes  of  circulation,  a  certificate 
of  deposit  payable  to  the  order  of  the  depos- 
itor, or  any  other  obligation  it  can  assume. 
The  object  of  certifying  a  check,  as  regards 
both  parties,  is  to  enable  the  holder  to  use  it 
as  money.  The  transferree  takes  it  with  the 
same  readiness  and  sense  of  security  that  he 
would  take  the  notes  of  the  bank.  It  is  avail- 
able also  to  him  for  all  the  purposes  of 
money.  Thus  it  continues  to  perform  its  im- 
portant functions  until  in  the  course  of  busi- 
ness it  goes  back  to  the  bank  for  redemption 
and  is  extinguished  by  payment. 

"It  cannot  be  doubted  that  the  certifying 
bank  intended  these  consequences,  and  it  is 
liable  accordingly.  To  hold  otherwise  would 
render  these  important  securities  only  a  snare 
and  delusion. 

"A  bank  incurs  no  greater  risk  in  certifying 
a  check  than  in  giving  a  certificate  of  deposit. 
In  well-regulated  banks,  the  practice  is  at 
once  to  charge  the  check  to  the  account  of  the 
drawer,  to  credit  it  in  a  certified  check  ac- 
count, and  when  the  check  is  paid  to  debit 
that  account  with  the  amount.  Nothing  can 
be  simpler  or  safer  than  this  process. 

"The  practice  of  certifying  checks  has 
grown  out  of  the  business  needs  of  the  coun- 
try. They  enable  the  holder  to  keep  or  con- 
vey the  amount  specified  with  safety.  They 
enable  persons  not  well  acquainted  to  deal 
promptly  with  each  other,  and  they  avoid 
the  delay  and  risks  of  receiving,  counting, 
and  passing  from  hand  to  hand  large  sums  of 
money. 

"It  is  computed  by  a  competent  authority 
that  the  average  daily  amount  of  such  checks 
in  use  in  the  city  of  New  York,  throughout 
the  year,  is  not  less  than  one  hundred  millions 
of  dollars. 

[7]  "We  could  hardly  inflict  a  severer  blow 
upon  the  commerce  and  business  of  the  coun- 
try than  by  throwing  a  doubt  upon  their 
validity." 

This  is  conceded  to  be  the  correct  rule,  by 
counsel  for  the  defendant,  but  it  is  contended 
by  them,  in  the  first  place,  that  the  notation 
on  the  margin  of  the  check  is  not  equivalent 
to  a  certification  by  the  bank,  and  that  if  it 
were,  because  the  check  was  payable  at  a 
future  time,  it  became  to  all  intents  and  pur- 
poses an  inland  bill  of  exchange,  and  some 
authorities  are  cited  by  them  in  support  of 
the  latter  contention. 

(2)  In  regard  to  the  first  contention  made 
by  counsel  for  the  defendant  it  may  be  said 
that  the  check  was  made  payable  on  Novem- 
ber 1,  1911,  and  on  the  29th  day  of  June  the 
drawer  of  the  check  caused  this  notation  to 
be  made  on  it  by  the  cashier  of  the  bank: 
"Certified  for  $2,000.  6/29/1911.  B.  C.  Pow- 
ell."   On  the  1st  day  of  July,  1911,  the  check 


was  delivered  to  A.  G.  Stuart  to  be  by  him 
and  in  turn  delivered  to  John  J.  Lentz  in 
compliance  with  tlie  terms  of  the  contract  on 
that  day  executed  between  Lentz  and  the 
Ritchies.  When  Ritchie  presented  the  check 
to  the  bank  for  certification  it  was  manifest 
that  he  intended  to  negotiate  it  and  when 
certified  by  the  bank  the  certification  became 
an  acknowledgment  by  the  bank  that  Ritchie 
would  have  funds  on  deposits  which  the  bank 
would  pay  over  to  the  holder  of  the  check 
upon  its  being  presented  after  November  1, 
1911.  The  word  "certify"  clearly  meant  an 
absolute  promise  on  the  part  of  the  bank  to 
pay  the  check  presented  to  it  on  the  day 
named.  The  language  clearly  and  unequivo- 
cally imported  an  absolute  promise  to  pay 
by  the  bank. 

(3)  In  regard  to  the  second  contention  of 
counsel  for  the  defendant,  it  may  be  said  thai 
in  the  case  of  Bill  v.  Stewart,  156  Mass.  503, 
31  N.  E.  386,  the  Supreme  Court  of  Massa- 
chusetts said  that  a  check  is  a  negotiable  in- 
strument and  a  holder  of  it  in  good  faith  and 
without  notice  of  any  infirmity  of  title  is 
entitled  to  maintain  an  action  uponjt  against 
the  maker,  although  the  latter  has  a  good 
defense  as  against  the  payee.  The  court 
further  held  that  the  [8]  fact  that  it  is 
postponed  does  not  take  the  case  out  of  the 
rule. 

In  the  case  of  Champion  v.  Gordon,  70  Pa. 
St.  474,  10  Am.  Rep.  681,  the  same  conten- 
tion was  made  as  is  made  by  counsel  for  de- 
fendant in  the  present  case.  Mr.  Justice 
Sharswood,  who  was  not  only  a  very  able  and 
learned  judge,  but  also  a  law  writer  of  great 
renown  delivered  the  opinion  of  the  court, 
and  said: 

''The  law  merchant  recognises  clearly  a 
distinction,  in  many  respects  between  check? 
on  banks  and  ordinary  bills  of  exchange.  One 
difference  is  that,  when  the  former  are  pay- 
able on  demand  or  at  sight,  no  days  of  grace 
are  allowed.  The  same  rule  holds  when  they 
are  postdated.  Byles  on  Bills,  14,  note;  3 
Kent's  Com.  104,  note;  In  re  Brown,  2  Story 
602,  4  Fed.  Cas.  No.  1,985;  Daniels  v.  Kyle. 
1  Ga.  304;  Mohawk  Bank  v.  Broderick,  10 
Wend.  (N.  Y.)  304;  Salter  v.  Burt,  20  W^nd. 
(N.  Y.)  205;  Andrew  v.  Blachly,  11  Ohio  St. 
89;  Westminster  Bank  v.  Wheaton,  4  R.  1. 
30.  Whether  it  applies  also  to  checks  paya- 
ble at  a  future  day  named,  is  a  question  up- 
on which  there  is  a  contrariety  of  opinioa 
and  decision.  Mr.  Justice  Story  says:  'ITie 
argument  pressed  is  that  checks  are  always 
and  properly  payable  on  demand,  and  that, 
when  payable  at  a  future  time,  they  become 
to  all  intents  and  purposes  inland  bills  of 
exchange.  But  I  am  not,  by  any  means,  pre- 
pared to  admit  the  validity  or  force  of  this 
distinction ;  and  no  case  has  been  cited  which* 
in  my  judgment,  satisfactorily  efitablishes  it 
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A  check  is  not  less  a  check,  because  it  is  post- 
dated, and  thereby  becomes,  in  effect,  payable 
at  a  future  and  different  tiine  from  that  on 
which  it  is  drawn  or  issued.  This  is  suffi- 
ciently  apparent  from  the  case  of  Allen  ▼. 
Keeves,  1  East  ( Eng. )  435/  " 

The  learned  justice  further  said:  "If  such 
an  order  drawn  upon  a  bank,  payable  at  a 
future  day  named  in  it,  must  be  considered 
as  an  inland  bill  of  exchange,  and  not  a  check, 
then  the  payee  or  holder  has  the  right  to 
present  it  at  once  for  acceptance,  protest  it 
at  once  for  nonacceptance,  and  sue  the  draw- 
er immediately.  Should  it  be  accepted,  how- 
ever, the  funds  of  the  drawer  in  the  bank  [9] 
would  necessarily  be  thereby  tied  up,  until 
the  day  of  payment.  All  the  objects  of  direct- 
ing payment  at  a  future  day  would  thus  be 
frustrated.  What  the  drawer  undertakes  is, 
that  on  a  day  named  he  will  have  the  amount 
of  the  check  to  his  credit  in  the  bank.  In  the 
meantime  he  wants  the  full  and  free  use  of 
his  entire  deposit.  It  is  not  denied  that  a 
post-dated  check  cannot  be  presented  for  ac- 
ceptance. That  is,  by  implication,  payable 
on  a  future  day.  Why,  then,  is  a  check  ex- 
pressly so  made  payable,  to  stand  on  a  dif- 
ferent ground?" 

Lentz,  the  holder  of  the  check  in  this  in- 
stance, resided  in  CJolumbus,  Ohio.  On  the 
26th  day  of  February,  1912,  he  presented  the 
clieck  to  the  New  First  National  Bank  of  that 
place,  with  which  bank  he  transacted  his 
banking  business.  The  bank  received  the 
check  as  cash  because  it  was  certified  and 
placed  the  amount  to  the  credit  of  Lentz.  It 
was  then  forwarded  for  collection  in  due 
course  of  business  and  payment  was  refused 
by  the  Mercliants  &  Planters  Bank  of  Camden 
because  it  had  been  enjoined  from  making 
payment  by  the  chancery  court  and  the  check 
was,  therefore,  protested  for  nonpayment. 

Before  the  New  First  National  Bank  of  Co- 
lumbus had  learned  of  this  fact,  Lentz  had 
checked  out  of  the  bank  all  of  his  deposit 
and  his  account  on  March  4,  1912,  showed  an 
overdraft  of  $872.67.  The  testimony  of  the 
bank  in  this  respect  is  not  contradicted,  and 
it  is,  therefore,  shown  to  be  an  innocent  pur- 
chaser for  value  in  the  usual  course  of  busi- 
ness. 

The  fact  that  Lentz  deposited  the  check 
with  a  bank  at  Columbus,  Ohio,  instead  of 
collecting  it  from  the  bank  on  which  it  was 
drawn,  is  a  matter  of  no  moment  as  tending 
to  put  the  bank  on  notice  that  the  check  was 
subject  to  any  infirmity.  This  is  so  because 
Lentz  resided  in  Columbus,  Ohio,  and  deposit- 
ed the  check  with  a  bank  there  with  which 
he  usually  transacted  his  business.  The  bank 
there  being  a  hona  fide  holder  for  value  in 
the  usual  course  of  business,  was  not  affected 
by  any  fraud  in  the  transaction  between  the 
Ritchies  and  Lentz.  Bothell  v.  [10]  Fletcher, 


94  Ark.  100,  125  S.  W.  645;  Exchange  Nat. 
Bank  v.  Little,  111  Ark.  263,  164  S.  W.  731; 
Harbison  v.  Hammons,  113  Ark.  120,  167  S. 
W.  849;  Blake  v.  Hamilton  Dime  Savings 
Bank  Co.  79  Ohio  189,  87  N.  E.  73,  20  L.R.A. 
(N.S.)  290,  16  Ann.  Cas.  210. 

(4)  Tn  the  last  mentioned  case  the  Supreme 
Court  of  Ohio  held :  "The  object  of  certifying 
a  check  is  to  enable  the  holder  to  use  it  as 
money.  The  drawer  or  indorser  of  a  certified 
check  cannot,  after  its  delivery,  revoke  it  or 
stop  payment  upon  it  by  notice  to  the  drawee 
not  to  pay,  and  a  bank  that  has  received  a 
certified  check  for  deposit  and  has  credited 
the  depositor  with  the  amount  of  it,  is  a  bona 
fide  holder  and  may  enforce  payment  of  it, 
notwithstanding  the  fact  that  it  may,  before 
payment  to  the  depositor,  have  received  no- 
tice that  the  check  was  fraudulently  obtained 
by  the  depositor." 

It  follows  that  the  decree  must  be  affirmed. 


NOTE, 

Blcl&t  •'  Drawer  to  Stop  Payatent  of 
Certified  Cheek. 

This  note  reviews  the  few  recent  cases  dis- 
cussing the  right  of  the  drawer  to  stop  the 
payment  of  a  certified  check.  The  earlier 
cases  in  point  are  collated  in  the  notes  to 
Blake  v.  Hamilton  Dime  Sav.  Bank  Co.  as  re- 
ported in  16  Ann.  Cas.  210,  and  128  Am.  St. 
Rep.  698. 

The  recent  cases  afiirm  the  rule  that  after  a 
bank  has  certified  a  check  the  drawer  may 
not  stop  payment  on  it,  and  that  the  mere 
fact  that  the  drawer  has  notified  the  bank 
not  to  pay  the  check  does  not  release  the  bank 
from  its  liability  thereon.  Farmers*,  etc. 
Nat.  Bank  v.  Elizabethtown  Nat.  Bank,  30 
Pa.  Super.  Ct.  271.  See  also  the  reported 
case.  And  see  Pease  v.  State  Nat.  Bank,  114 
Tenn.  693,  88  S.  W.  172.  And  see  the  report- 
ed case.  Convpare  Schoen  v.  New  York  Se- 
curity Bank,  81  Miss.  173,  142  N.  Y.  S.  309. 
Thus  in  Farmers^  etc.  Nat.  Bank  v.  Elizabeth- 
town  Nat.  Bank,  supra,  it  was  held  that  a 
telegram  exchanged  between  the  plaintiff  and 
the  defendant  banks  constituted  a  valid  cer- 
tification and  that  the  bank  on  which  the 
check  was  drawn  had  no  right  to  refuse  there- 
after to  pay  the  same  on  the  ground  that  the 
drawer  in  the  meantime  had  stopped  pay- 
ment. The  court  said:  "On  May  27,  1903, 
Charles  H.  Harper  presented  to  the  Farmers' 
and  Merchants'  National  Bank  of  Winchester 
a  check  drawn  by  J.  K.  Lehman  on  the  Eliza- 
bethtown National  Bank  for  $900,  with  the 
request  that  it  be  cashed.  It  was  not  at  that 
time  paid,  but  a  telegram  was  sent  by  tho 
plaintiff  bank  to  the  Elizabethtown  National 
Bank,  as  follows:  'Will  you  pay  check  J.  K. 
Lehman    $900?'      To    this    telegram,    H.    C. 
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Lewis,  cashier  of  the  Elizabethtown  National 
Bank,  replied :  *Will  pay  J.  K.  Lehman  check 
Nine  Hundred  Dollars.'  The  plaintiflf  bank 
then  notified  Mr.  Harper  that  the  check  was 
good  and  would  be  paid,  and  this  was  ac' 
cordingly  done.  It  was  then  forwarded  for 
collection  through  the  Girard  National 
Bank  of  Philadelphia,  in  the  usual  course  of 
business,  but  payment  was  refused  by  the 
Elizabethtown  National  Bank  because  Leh- 
man had,  in  the  meantime,  stopped  payment. 
The  check  was,  as  a  consequence,  protested. 
There  was  also  some  little  difficulty  about  the 
indorsement.  Harper  having  signed  his  name 
thereon  as  'Charles  H.  Harper,  Jr.,'  to  dis- 
tinguish himself  from  another  person  of  the 
same  name;  but  this,  we  think,  is  of  no  vital 
importance,  as  the  man  to  whom  the  check 
was  given  and  with  whom  the  transaction  was 
had  was  the  man  who  indorsed  the  check.  Un- 
der the  above  facts,  we  were  of  opinion  that 
the  plaintiff  was  entitled  to  recover,  and  so 
instructed  the  jury." 

But  in  Schoen  v.  New  York  Security  Bank, 
81  Misc.  173,  142  N.  Y.  S.  309,  it  appeared 
that  the  plaintiff  drew  a  check  on  his  account 
with  the  defendant  to  the  order  of  a  third 
person,  dating  it  November  26.  The  defendant 
certified  the  check  on  November  25.  On  the 
morning  of  the  26th,  before  the  check  was 
paid,  the  plaintiff  notified  the  defendant  that 
he  stopped  payment  of  the  check.  Subse- 
quently the  check  was  paid  by  the  bank.  Aft- 
er having  demanded  the  amount  from  the 
bank,  which  refused  to  pay  it,  the  plaintiff 
brought  suit.  It  was  said  that  had  the  plain- 
tiff moved  for  a  direction  of  verdict  on  the 
ground  that  a  cashier  is  ordinarily  without 
authority  to  certify  a  postdated  check  before 
its  date  the  motion  must  have  been  granted, 
and  in  reversing  a  judgment  for  the  defendant 
the  court  said:  "I  shall,  therefore,  assume, 
for  the  purposes  of  this  appeal,  that  when  the 
bank  certified  the  check  a  day  before  it  was 
due  it  became  a  debtor  thereon  and  was  bound 
to  pay  it.  .  .  .  Whether,  therefore,  the 
plaintiff,  as  drawer,  notified  the  bank  to  stop 
it,  seems  to  be  entirely  immaterial;  but  if 
that  question  were  material,  the  fact  that 
plaintiff  admittedly  notified  the  bank  before 
it  actually  paid  the  check  disposes  of  that 
issue  completely.'' 


COMMONWEALTH 

▼. 

SILVERMAN. 

Massachusetts  Supreme  Judicial  Court— April 

1,  1915. 

220  Mass.  &62;  108  N.  E.  358. 


"Dealer"  —  Meaning  of  Term  —  Junk 
Dealer. 

One  who  sells  junk  and  old  metals  on  six- 
teen different  dates  within  two  months  may 
be  found  to  be  a  "dealer"  within  Rev.  Laws, 
c.  102,  §  29,  imposing  a  license  on  dealers  in 
junk  and  old  metals. 

[See  note  at  end  of  this  case.] 

Same. 

A  licensed  junk  dealer  in  one  town  wlio 
makes  sales  of  junk  and  old  metals  in  an- 
other town  without  a  license  therein,  may  be 
convicted  of  violating  Rev.  Laws,  c.  102,  §  29. 
providing  for  the  licensing  of  dealers  in  junk, 
and  old  metals,  for  in  construing  the  word 
"dealer"  there  is  no  distinction  between  one 
who  sells  and  one  who  buys. 

[See  note  at  end  of  this  case.] 

On  report  from  Supreme  Judicial  Court, 
Hampden  county. 

Criminal  action.  Wolf  Silverman  convict- 
ed of  being  junk  dealer  without  having  li- 
cense. Case  reported  for  determination  by 
full  court.  The  facta  are  stated  in  the 
opinion.    Affirmed. 

Michael  N,  Slotnidc  for  defendant. 
Clarence  P.  Niles  and  Frederick  M.  Myers 
for  Commonwealth. 

[553]  Cbosbt,  J. — ^The  first  count  of  the 
complaint  charges  the  defendant  with  being 
a  dealer  in  and  keeper  of  a  shop  for  the 
purchase,  sale  or  barter  of  old  metals,  in 
Holyoke,  without  being  duly  licensed  therefor 
by  its  board  of  aldermen. 

The  second  count  charges  the  same  offence, 
except  that  it  specifies  sixteen  different  dates. 

The  third  count  alleges  that  the  defendant 
was  a  keeper  of  a  [554]  shop  for  the  pur- 
chase, sale  and  barter  of  junk,  without  being 
duly  licensed  therefor. 

The  report  states  that  the  defendant  had 
not  the  license  referred  to  in  R.  L.  c.  102, 
§  29,  during  the  year  1914,  in  Holyolce,  but 
that  he  had  such  a  license  during  that  year 
in  the  town  of  South  Hadley,  in  this  Com- 
monwealth. 

The  jury  returned  a  verdict  of  "Guilty  as 
dealer,  but  not  guilty  as  keeper  of  a  shop/' 

The  parties  agreed  that  on  the  dates  »et 
out  in  tlie  second  count  of  the  complaint  the 
defendant   did   sell   junk   and   old   metal   in 
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Holyoke  to  one  BeUky,  who  was  a  licensed 
junk  dealer  in  Holyoke;  the  only  question 
then  is  whether  the  sales  so  made  by  the 
defendant  constituted  him  a  "dealer"  within 
the  meaning  of  $  29  above  referred  to. 

Section  29  of  the  statute  provides  for  the 
licensing  of  dealers  in  junk,  old  metals  or 
second  hand  articles,  and  also  for  the  li- 
censing of  those  who  are  keepers  of  shops 
for  the  purchase,  sale  or  barter  of  the  same 
articles.  The  clear  intent  of  the  statute  is 
to  require  dealers,  as  well  as  the  keepers  of 
shops,  to  be  licensed  for  the  purchase  and 
sale  of  such  articles.  State  v.  Cohen,  73  N. 
H.  543,  63  Atl.  928.  See  also  Sts.  1902, 
c.  187 ;  1910,  cc.  193,  554. 

It  was  not  the  purpose  of  the  Legislature 
to  prevent  or  curtail  the  business  of  dealing 
in  junk  and  old  metals,  but  to  regulate  the 
business  by  causing  the  dealers  therein,  and 
those  who  keep  shops  for  the  carrying  on  of 
such  business,  to  be  licensed.  The  principal 
objects  of  the  statute  are  to  determine  what 
persons  shall  be  engaged  in  the  business  and 
to  make  it  possible  that  junk,  old  metals  and 
second  hand  articles  stolen  may  be  traced 
and  restored  to  their  owners,  and  that  the 
thief  may  be  detected  and  convicted. 

We  are  of  opinion  that,  having  in  mind  the 
mischief  at  which  the  statute  was  aimed,  one 
who  sells  junk  and  old  metals  on  sixteen  dif- 
ferent dates  within  two  months,  as  is  admit- 
ted was  done  by  this  defendant,  may  be  found 
to  be  a  "dealer"  within  the  meaning  of  the 
statute. 

The  keeper  of  a  shop  under  the  statute 
may  be  required  to  keep  among  other  things 
a  record  of  every  purchase  and  a  description 
thereof,  the  date  of  such  purchase  and  the 
name  and  residence  of  tlie  person  from  whom 
such  purchases  are  made.  On  the  other 
[555]  hand,  one  who  is  simply  a  dealer  can- 
not be  required  to  keep  any  record  of  pur- 
chases or  sales,  the  statute  providing  only 
that  suitable  persons  shall  be  so  licensed  as 
dealers. 

Independently  of  the  fact  that  the  defend- 
ant was  licensed  as  a  junk  dealer  in  South 
Hadley,  we  are  of  opinion  that  the  sales 
made  by  him  were  sufficient  to  warrant  the 
conviction  under  the  statute.  In  Com.  v. 
Hood,  183  Mass.  196,  66  N.  E.  722,  it  was 
held  that  one  who  kept  a  shop  where  old 
gold  and  silver  was  bought  was  required  to 
have  a  license  under  the  statute  and  could  be 
found  to  be  a  dealer  although  no  sales  were 
made. 

In  construing  the  meaning  of  the  word 
"dealer"  there  would  seem  to  be  no  valid 
distinction  in  the  statute  between  one  who 
sells  and  one  who  buys  such  articles.  As  was 
said  by  this  court  in  Com.  v.  Hood,  supra, 
"Every  such  purchase  was  a  'deal,*  and  the 


defendants  were  traffickers  or  dealers  in  old 
gold  and  silver." 

In  McKenzie  v.  Day  [1893]  1  Q.  B.  (Eng.) 
289,  Lord  Coleridge,  C.  J.,  in  construing  a 
statute  in  reference  to  illegal  dealing  in  in- 
toxicating liquors,  said :  "The  plain  meaning 
of  the  word  'deal'  unquestionably  extends  to 
buying  as  well  as  selling;  there  must  be  two 
parties  to  what  is  called  a  'deal;'  a  man 
cannot  deal  with  himself;  there  must  be  some 
one  else  for  him  to  deal  with." 

In  Nelson  v.  State,  111  Wis.  394,  399,  87 
N.  W.  235,  87  Am.  St.  Rep.  881,  it  was  held 
that  "the  act  of  setting  out  liquor  for  another 
to  drink  at  the  request  of  a  third  person  is 
a  dealing  with  such  other  as  clearly  as  giving 
or  selling  it  to  him."  State  v.  Silverman,  75 
N.  H.  60,  70  AU.  1076,  13  Cyc  285,  286,  287, 
and  notes. 

A  dealer  in  intoxicating  liquors  "is  one 
who  makes  successive  sales  as  a  business." 
Overall  v.  Bezeau,  37  Mich.  506. 

We  are  of  opinion  that  the  conclusion 
which  we  have  reached  is  consistent  with  the 
language  of  the  statute  and  that  a  contrary 
interpretation  would  militate  against  its 
sensible  and  reasonable  construction,  having 
in  mind  the  evils  which  it  was  intended  to 
prevent.  It  reasonably  might  be  found  from 
the  facts  reported  that  the  defendant  was  a 
dealer  and  consequently  was  guilty  of  the 
offence  charged,  as  he  had  not  been  duly 
licensed  as  such  dealer. 

Verdict  of  guilty  to  stand. 

NOTE. 

Meaning  of  "Deal"  •r  "Dealer.'* 

Generally,  950. 

Single  Transaction,  951. 

Particular  Classes  of  IDiealers: 

Broker  Dealing  in  Futures,  952. 

Butcher,  952. 

Canvasser  or  Peddler,  953. 

Cigar  or  Tobacco  Dealer,  953. 
'  Hay  or  Grain  Dealer,  953. 

Ice  Dealer,  953. 

Junk  Dealer,  954. 
■  Liquor  Dealer,    P55. 
:  Live  Stock  Dealer,   958. 

Lumber  Dealer,    968, 

Manufacturer,   958. 

Milk  Dealer,   959. 

Til  Dealer,   959. 

Oleomargarin  Dealer,  959. 

Operator  of  Penny  Arcade,  960. 

Pawnbroker,    960. 

Plumber,  960. 

Powder  Dealer,  961. 

Produce  Dealer,  961. 

Railroad  Ticket  Dealer,  961. 

Real  Estate  Dealer,  961. 

Second-hand  Goods  Dealer,  961. 
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Generally. 

In  State  v.  Silverman,  75  N.  H.  50,  70 
Atl.  1070,  the  court  defined  a  dealer  as  one 
whose  business  was  to  buy  and  sell.  See  to 
the  same  etfect  State  v.  Cohen,  73  N.  H.  543, 
63  Atl.  928;  State  v.  Carter,  129  N.  0.  560, 
40  8.  E.  11.  See  also  Es  p.  Herbert,  2  Ves. 
&  B.  (Eng.)  399.  Compare  Rex  v.  Excise 
Com'rs,  2  T.  R.  (Eng.)  381,  wherein  the 
court  said:  "The  first  question  is,  what  is 
meant  by  a  dealer  in  this  act  of  Parliament? 
I  am  of  opinion  that  according  to  the  true 
construction  of  it  a  buyer  is  a  dealer  for 
this  purpose.  This  bears  no  analogy  to  the 
case  of  bankrupts  within  the  bankrupt  laws; 
for  there  the  words  of  the  statutes  (13  Eliz. 
0.  7,  21  Jac.  1,  c.  19,  s.  2)  are  'a  person 
who  seeks  his  living  by  buying  and  selling;' 
therefore  to  constitute  a  trader  within  those 
acts  there  must  be  both  a  buying  and  selling. 
But  here  the  words  are  in  the  disjunctive, 
'deal  in  or  sell;'  and  we  cannot  vary  the 
meaning  of  them  by  construing  them  to  be 
buying  and  selling;  dealing  must  mean  some- 
thing which  does  not  include  selling." 

In  Union  County  Nat.  Bank  v.  Ozan  Lum- 
ber Co.  179  Fed.  710,  103  C.  C.  A.  584,  the 
court  said  that  the  word  "dealers"  was  gen- 
erally employed  to  designate  persons  engaged 
in  the  business  of  buying  and  selling  mer- 
chandise or  other  personal  property  in  the 
usual  course  of  trade.  And  in  State  v.  Rosen- 
baum,  80  Conn.  327,  68  Atl.  250,  125  Am. 
St.  Rep.  121,  15  L.R.A.(N.S.)  288,  it  waa 
said:  "A  dealer  is  one  whose  business  it  is 
to  buy  and  sell,  as  a  merchant,  shopkeeper, 
or  broker, — a  trader."  See  to  the  same  effect 
Fichtenberg  v.  Atlanta,  126  Ga.  62,  54  S.  £. 
933.  In  State  v.  Martin,  5  Mo.  361,  the  court 
said  that  "to  deal  in  the  selling  of  a  thing 
is  to  traffic,  to  trade  in  the  selling  of  it,  to 
make  a  business  of  it."  See  to  the  same  effect 
Veman  v.  Manhattan  Co.  17  Wend.  (N.  Y.) 
524.  And  in  State  v.  Barnes,  126  N.  C.  1063, 
35  S.  E.  605,  it  waa  said  that  the  word 
"dealer"  implied  an  habitual  course  of  deal- 
ing and  was  synonymous  with  trader. 

In  Norris  v.  Com.  27  Pa.  St.  494,  the  court 
defined  a  dealer  as  follows:  "A  dealer,  in 
the  popular,  and  therefore  in  the  statutory, 
sense  of  the  word,  is  not  one  who  buys  to 
keep,  or  makes  to  sell,  but  one  who  buys  to 
sell  again.  He  stands  intermediately  between 
the  producer  and  the  consumer,  and  depends 
for  his  profit,  not  upon  the  labor  he  bestows 
on  his  commodities,  but  upon  the  skill  and 
foresight  with  which  he  watches  the  mar- 
kets." See  to  the  same  effect  New  Orleans 
V.  Le  Blanc,  34  La.  Ann.  596;  Remy  v.  Healy, 
161  Mich.  266,  21  Ann.  Cas.  74,  126  N.  W. 
202,  29  L.R.A.(N.S.)  139;  Bai'ton  v.  Morris, 
10  Phila.  360,  32  Leg.  Int.  256;  Com.  v. 
Brinton,  3  Pa.  Dist.  783;  Com.  v.  Vetterlein, 
214  Pa.  St.  21«  63  AU.  192.     See  also  Com. 


V.  Davis,  11  Pa.  Dist.  427.  And  in  ChatU- 
nooga  Plow  Co.  v.  Hays,  125  Tenn.  148,  140 
S.  W.  1068,  it  was  said:  "The  most  restrict- 
ed definition  that  can  be  given  to  the  term 
'dealer'  is  one  who  takes  profit  in  the  dis- 
tribution of  goods  and  wares  to  the  trade, 
in  addition  to  the  manufacturer's  profit." 

In  Overall  v.  Bezeau,  37  Mich.  606,  the 
court  said  that  a  dealer  was  "one  who  makes 
successive  sales  a£  a  business."  And  in  Alien 
V.  Sharp,  2  Exch.  (Eng.)  352,  17  L.  J.  Exch. 
209,  Aldcrson  B.,  said  that  the  strict  mean- 
ing of  the  word  "deal"  was  to  "distribute." 
In  McKenzie  v.  Day  [1893]  1  Q.  B.  (Eng.) 
289,  17  Cox  C.  C.  604,  57  J.  P.  216.  62  L 
J.  M.  C.  49,  68  L.  T.  N.  S.  345,  5  Rep.  161, 
41  W.  R.  384,  the  court  said:  '*Thc  plain 
meaning  of  the  word  'deal'  unquestionably 
extends  to  buying  as  well  aa  selling;  there 
must  be  two  parties  to  what  is  called  a 
'deal;'  a  man  cannot  deal  with  himself;  there 
must  be  some  one  else  for  him  to  deal  with/' 
And  in  Fleckner  v.  Bank  of  U.  S.  8  Wheat 
338,  5  U.  S.  (L.  ed.)  631,  it  waa  said  that 
a  prohibition  against  a  dealing  in  certain 
articles  did  not  prohibit  the  purchase  of  suck 
articles. 

In  Pate  v.  Gray,  Hempst.  156,  18  Fed. 
Cas.  No.  10,794a,  the  court  said  that  "mutual 
debts,"  "dealing  together,"  and  "indebted  to 
each  other,"  conveyed  the  same  meaning  in 
statutes  of  set-off.  In  Sandy  v.  Randall,  20 
VV.  Va.  247,  in  construing  a  statute  of  limi- 
tations which  provided  that  the  statute 
should  not  commence  to  run  between  the 
parties  until  there  had  been  a  cessation  of 
the  partnership  dealings,  the  court  said:  *'If 
we  determine  what  is  meant  by  the  term 
'dealings'  there  will  be  no  difficulty  in  ap- 
plying the  limitation  to  the  facts  in  anv 
case.  If  it  means  the  active  operations  of 
the  partnership  carried  on  before  the  disso- 
lution the  word  is  very  badly  chosen,  be- 
cause, if  that  was  intended,  the  word  'din- 
solution'  would  have  been  much  more  appro- 
priate and  left  no  room  for  doubt.  Such  t 
construction  can  hardly  be  deemed  reason- 
able; for  many  partnerships^  involving  nu- 
merous transactions  scattered  over  many 
states,  and  some  of  them,  perhaps,  in  litiga- 
tion with  other  parties  requiring  a  long  time 
to  reach  a  final  result,  could  not  by  the  ex- 
ercise of  the  greatest  possible  diligence  be- 
gotten in  a  condition  within  four  years  for 
a  final  adjustment  between  the  parties  them- 
selves. In  such  cases  the  suit  would  be 
barred  before  the  cause  of  action  properly 
accrued.  This  was  certainly  not  the  inten- 
tion of  the  legislature.  But  the  proper  con- 
struction of  this  statute  is  not  now  an  open 
question.  The  courts  of  Virginia  in  con- 
struing a  statute  identical  with  this  have 
decided  that  the  word  'dealings'  embraces 
any   act  done   after  the   diasolution  of  the 
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partnership  in  winding  it  up;  such  as  the 
collection  or  payment  of  debts  due  to  or  by 
the  firm."  See  also  Foster  v.  Rison,  17  Grat. 
(Va.)   321. 

In  Vernon  v.  Manhattan  Co.  22  Wend.  (N. 
Y.)  183,  the  court  said  that  the  word  "deal- 
ing" was  used  merely  as  a  general  term  to 
convey  the  idea  that  a  person  who  was  en- 
titled to  actual  notice  of  a  dissolution  must 
be  one  who  has  had  business  relations  with 
the  firm,  by  which  a  credit  was  raised  on  the 
faith  of  the  copartnership.  See  also  Rose  v. 
Coffield,  53  Md.  26,  36  Am.  Rep.  389;  Clapp 
V.  Rogers,  12  N.  Y.  283;  Austin  v.  Holland, 
69  N.  Y.  671,  25  Am.  Rep.  246;  Bouker  Con- 
tracting Co.  V.  Scribner,  62  App.  Div.  605, 
66  N.  Y,  S.  444. 

In  Graham  v.  Barugh,  14  C.  B.  134,  78 
£.  C.  L.  134,  it  was  held  that  where  goods 
were  taken  by  the  true  owner  out  of  the 
possession,  order  or  disposition  of  a  bank- 
rupt, after  a  secret  act  of  bankruptcy  but 
before  the  date  of  the  fiat,  or  the  filing  of 
the  petition,  it  constituted  a  "dealing  or 
transaction  with  the  bankrupt,"  within  a 
statute  providing  that  all  contracts,  dealings 
and  transactions  by  and  with  any  bankrupt, 
bona  fide  entered  into  before  the  bankruptcy 
should  be  deemed  valid  notwithstanding  any 
prior  act  of  bankruptcy.  So  in  U.  S.  v. 
Norton,  3  A.  K.  Marsh.  (Ky.)  426,  wherein 
it  appeared  that  the  charter  of  a  bank  pro- 
vided that  the  corporation  should  not  directly 
or  indirectly  deal  or  trade  in  anything  ex- 
cept bills  ofi  exchange  or  gold  or  silver  bul- 
lion, etc.,  it  was  held  that  this  did  not  pro- 
hibit the  bank  from  purchasing  a  bill  or 
note.  The  court  said:  "The  expressions  are 
general,  that  the  corporation  shall  not  di- 
rectly or  indirectly  deal  or  trade  in  any- 
thing except  bills  of  exchange  or  gold  or 
silver  bullion.  From  those  expressions, 
therefore,  to  impute  an  intention  in  Con- 
gress, not  to  allow  the  corporation  to  pur- 
chase anything  but  bills  of  exchange,  or 
gold  or  silver  bullion,  would  be  subjecting 
that  legislature  to  the  strange  inconsistency 
of  having  created  a  bank,  with  a  capital  of- 
thirty-five  millions  of  dollars,  and  yet,  not 
giving  to  it  the  capacity  of  commencing  its 
banking  operations.  .  .  .  But  it  may  be 
asked,  for  what  purpose  can  the  expressions 
'deal  or  trade'  have  been  employed.  We  an- 
swer— not  to  restrict  the  bank  in  its  right 
to  purchase,  but  to  denote  what  things  may 
or  may  not  be  both  bought  and  sold  by  the 
bank." 

In  Kansas  City  v.  Ferd  Heim  Brewing  Co. 
98  Mo.  App.  590,  73  S.  W.  302,  the  court,  in 
distinguishing  "dealer"  from  "merchant"  as 
used  in  a  city  charter  and  in  a  statute,  said: 
"It  does  not  follow  that  because  a  merchant 
is  a  dealer,  a  dealer  is  also  a  merchant.  A 
merchant  must  have  a  store,  stand,  or  other 


place  where  he  sells  his  goods.  A  dealer  need 
not  have  such  store,  stand,  or  place  to  keep 
and  sell  his  goods.  He  may  buy  and  sell 
without  such  aids  to  his  business.  A  mer- 
chant, under  the  definition,  is  not  required  to 
be  a  purchaser;  but  the  dealer,  at  common 
law,  is  both  a  buyer  and  seller." 

In  Slack  v.  Tucker,  23  Wall.  321,  23  U.  S. 
(L.  ed.)  143,  the  court  said  that  the  term 
"wholesale  dealers"  as  used  in  an  internal 
revenue  act  included  commission  merchants. 

Single  TraHsaction. 

In  some  cases  the  courts  have  held  that 
but  a  single  transaction  is  necess9.ry  in  order 
to  constitute  one  a  dealer.  People  v.  Wilcox, 
162  Mich.  39,  115  N.  W.  973 ;  State  V.  Chand- 
ler, 16  Vt.  425;  State  v.  Bugbee,  22  Vt.  32; 
State  V.  Clark,  23  Vt.  293;  State  v.  Paddock, 

24  Vt.  312.  Compare  Overall  v.  Bezeau,  37 
Mich.  606.  Thus  in  People  v.  Wilcox,  162 
Mich.  39,  116  N.  W.  973,  the  court  said  that 
in  accord  with  a  statute  obligating  a  retail 
dealer  of  liquors  to  pay  a  tax,  one  who  sold 
a  single  drink  was  a  retail  dealer. 

On  the  other  hand  it  has  been  held  that  a 
single  transaction  does  not  constitute  one  a 
dealer.    U.  8.  v.  Peigelstock,  14  Blatchf .  321, 

25  Fed.  Cas.  No.  16,084;  In  re  Houston,  47 
Fed.  639,  14  L.R.A.  719;  Jansen  v.  Grim- 
shaw,  26  111.  App.  292;  Goodwin  v.  Clark, 
66  Me.  280;  State  v.  Martin,  6  Mo.  361; 
State  V.  Ray,  109  N.  0.  736,  14  S.  E.  83, 
14  L.R.A.  629;  Archer  v.  State,  10  Tex.  App. 
482.  See  also  Weil  v.  State,  62  Ala.  19; 
Graham  v.  State,  71  Miss.  208,  13  So.  883. 
Compare  Cassidy  v.  State,  68  Tex.  Crim.  454, 
126  S.  W.  600.  Thus  in  Goodwin  v.  Clark, 
supra,  it  was  held  that  ordinarily  a  single 
sale  would  not  constitute  the  vender  a 
"dealer"  although  it  might  if  accompanied 
by  evidence  of  a  preparation  and  readiness 
by  the  vender  to  make  other  sales.  So  in 
State  T.  Martin,  6  Mo.  361,  it  was  held 
that  a  single  act  of  selling  would  not  con- 
stitute a  person  a  merchant.  The  court  said : 
"Does  this  indictment  charge  this  offense?  It 
charges  that  Martin  'did  sell,  retail  and  de- 
liver' six  yards  of  cloth.  These  are  not  the 
words  of  the  statute,  nor  are  they  even  the 
equivalent  of  the  words  of  the  statute,  and 
even  equivalent  words'  would  not  be  sufli- 
cient.  The  statute  did  not  intend  that  everv 
man  who  sold  a  single  article  should  be 
deemed  a  merchant.  Had  that  been  the  in- 
tention, the  language  of  the  statute  would 
have  been,  every  person  who  shall  sell  goods, 
wares  or'  merchandise,  shall  be  deemed  a 
merchant.  The  language  of  the  statute  is 
very  different.  It  is,  that  every  person  who 
shall  deal  in  the  selling  of  goods,  wares  or 
merchandise,  etc.,  shall  be  deemed  a  mer- 
chant.    To  deal  in  the  selling  of  a  thing  is 
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to  traffic;   to  trade  in  the  selling  of  it,  to 
make  a  business  of  it.     A  single  act  of  sell- 
ing, then,  will  not  constitute  a  person  a  mer- 
chant;  he  must  deal  in  the  business  to  be 
one."     In  State  v.   Ray,  109  N.  C.  736,  14 
S.  E.   83,  14  L.R.A.  529,   it  was  held  that 
the  sale  of  a  single  ticket  would  not  bring 
the   seller  within  an  act  making  it  a  mis- 
demeanor "to  sell  or  deal  in"  tickets  by  a 
railroad   company,  unless  he  was  an   agent 
of    such    company.     Likewise    in   Jansen   v. 
Grimshaw,  26  111.  App.  292,  the  court  said: 
"Appellant  does  not  controvert  this  proposi- 
tion of  law  but  insists  that  appellee  is  not 
within  the  rule,  one  transaction  such  as  here 
disclosed  not  being  such  'dealings'  as  to  make 
actual  notice  essential.    The  transaction  was 
a  loan  of  money  to  be  used  in  the  business 
of   the   firm.     How   many   or   how  frequent 
interviews  may  have  occurred  before  the  loan 
was  made,  or  how  often  it  was  the  subject 
of    discussion    afterward,    does    not   appear. 
The  record  shows  merely  the  giving  of  the 
note  when  the  money  was  furnished  and  the 
payment  of  the  interest  for  one  year.     We 
understand  that  the  'dealings'  referred  to  in 
the  rule  above  stated  need  not  be  confined  to 
any  particular  sort  of  transaction  but  may 
include  any  transaction  within  the  ordinary 
scope   of   the   business   of   the   firm,    in   the 
course  of  which  one  who  deals  with  the  firm 
is  induced  to  act  on  the  faith  and  belief, 
well  founded,  that  certain  individuals  com- 
pose the  firm  and  are  bound  by  the  contracts 
made  in  the  firm  name  within  the  scope  of 
its  ordinary  business.    One  who  so  deals  has 
the  right  to  expect  the  firm  will  not  be  dis- 
solved by  the  retirement  of  a  solvent  member 
without  notice  to   him.     We  think  the  ap- 
pellee may  insist  upon  the  application  of  the 
rule  in  this  case.     The  transaction  here  dis- 
closed brings  the  parties  within  the  letter 
and  spirit  of  the  rule." 

In  State  v.  Silverman,  75  N.  H.  50,  70  Atl. 
1076,  the  court  said  that  as  it  appeared  that 
the  respondent  was  regularly  engaged  in  car- 
rying on  the  business  of  buying  and  selling 
junk,  constituting  himself  a  dealer  in  same, 
it  was  unnecessary  to  consider  whether  a 
single  purchase  or  purchases  of  particular 
individuals,  or  a  single  kind  of  waste  mate- 
rial, would  constitute  one  a  dealer  within 
the  meaning  of  the  law. 

Particular  Classes  of  Dealers, 

Bbokeb  Deauno  in  Futubbs. 

In  Memphis  Brokerage  Assoc,  v.  Cullen,  11 
Lea  (Tenn.)  75,  the  court  said  that  a  person 
was  a  dealer  in  futures  and  liable  to  a  tax, 
who  received  orders  to  buy  or  sell  in  New 
York  or  elsewhere  for  delivery  at  a  future 
time,  and  who  executed  those  orders  through 
correspondents,  although  he  had  no  pecuniary 
interest  in  the  transaction.    See  also  Forten- 


bury  V.  State,  47  Ark.  188,  1  S.  W.  58; 
Maurer  v.  King,  127  Cal.  114,  59  Pac.  290; 
Kent  V.  Miltenberger,  13  Mo.  App.  512. 

Butcher. 

In  State  v.  Carter,  129  N.  C.  560,  40  S.  E. 
11,  it  was  held  that  to  buy  cattle,  butcher 
them  and  sell  the  meat  at  the  defendant's 
place  of  business  subjected  him  to  a  tax  ex- 
acted on  the  business  of  "buying  and  selling 
fresh  meat  from  ofiices  and  stores,"  etc.  The 
court  said:  "We  must  .  .  .  consider  the 
words  in  their  usual  acceptation.  It  does 
not  mean  that  the  party  must  necessarily 
buy  and  sell  the  meat  when  in  the  same  state 
or  condition.  It  means  simply  a  'dealer*  in 
fresh  meat,  i.  e.,  one  who  buys  and  sells.  It 
is  intended  to  tax  the  business  of  buying 
fresh  meat  and  the  business  of  selling  fresh 
meat,  either  or  both,  if  prosecuted  for  gain 
as  a  vocation."  See  also  Com.  v.  Consoli- 
dated Dressed  Beef  Co.  reported  in  full,  post, 
this  volume  at  page  966. 

On  the  other  hand  in  State  v.  Yearby,  82 
N.  G.  561,  33  Am.  Rep.  694,  it  was  held  that 
a  person  who  slaughtered  and  cut  up  animals, 
selling  the  meat  as  food,  was  not  a  dealer 
within  the  meaning  of  a  statute  requiring 
dealers  who  bought  and  sold  goods,  etc.,  to 
take  out  licenses.  And  in  Com.  v.  Brinton, 
3  Pa.  Dist.  783,  it  was  held  that  a  butcher 
who  slaughtered  and  dressed  lambs,  calves 
and  sheep,  and  dressed  poultry  and  prepared 
them  for  market  for  food  at  his  slaughter- 
house on  his  farm,  was  not  liable  to  assess- 
ment for  a  mercantile  tax  as  a  dealer.  The 
court  said:  "He  does  not  simply  'buy  to 
sell  again.'  He  offers  nothing  for  sale,  either 
in  Lancaster  county  or  elsewhere,  upon  which 
he  has  not,  according  to  the  terms  of  the 
case  stated,  expended  his  own  labor,  prepared 
or  manufactured  with  his  own  hands,  at  his 
slaughterhouse.  He  had  no  warehouse  or 
store  in  Lancaster  county,  apart  from  his 
place  of  butchering,  for  the  purpose  of  vend- 
ing goods  of  this  or  any  other  kind,  and  did 
not  vend  or  sell  any  of  his  goods  at  retail 
in  the  neighborhood."  So  in  Com.  v.  Hiller. 
7  Pa.  Dist.  471,  it  was  held  that  persons 
who  sold  either  at  their  slaughterhouses,  at 
stalls  in  the  public  markets,  or  from  wagons, 
the  meat  of  animals  slaughtered  by  them- 
,  selves,  or,  in  addition,  less  than  five  hundred 
dollars  worth  of  meat  not  slaughtered  by 
themselves,  but  purchased  from  others,  were 
not  liable  to  a  mercantile  tax  for  the  reason 
that  they  were  manufacturers  selling  their 
own  produce  and  not  dealers  within  the 
meaning  of  the  act.  Likewise  in  Florida 
Packing,  etc.  Co.  v.  Carney,  61  Fla.  190,  41 
So.  190,  there  was  involved  a  statute  pro- 
viding as  follows:  "That  all  wholesale  deal- 
ers in  fresh  meats  packed  or  refrigerated 
shall  pay  to  the  state  a  license  tax  of  one 
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hundred  dollars  in  each  county  and  for  each 
place  of  business.*'  It  was  held  that  the 
plaintiff  was  not  a  wholesale  dealer  in  fresh 
meats  within  the  meaning  of  this  statute, 
and  was  not  subject  to  or  liable  for  the  tax 
that  it  imposes  upon  such  dealers,  and  the 
defendant  as  tax  collector  transcended  his 
authority  in  its  collection  and  enforcement 
against  him,  and  the  plaintiff  had  the  right 
to  recover  it  back  from  him  as  he  sought  to 
do  by  this  suit.  The  court  said:  "The  word 
'dealer'  as  used  in  this  statute  does  not  com- 
prehend a  person  who  merely  buys  a  com- 
modity in  one  form  and  converts  it  by  his 
skill  and  labor  into  an  entirely  different 
commodity  and  then  sells  it;  such,  for  ex- 
ample, as  one  who  buys  lumber  with  which  he 
manufactures  furniture  or  any  other  useful 
commodity  that  he  sells,  cannot  be  termed  a 
'dealer  in  lumber.'  The  true  meaning  of  the 
word  'dealer'  as  it  is  used  in  this  statute 
is  one  who  habitually  and  constantly  as  a 
business  deals  in  and  sells  any  given  commo- 
dity, and  a  wholesale  dealer  therein  compre- 
hends one  who  sells  in  large  or  wholesale 
quantities  as  contradistinguished  from  one 
who  sells  in  small  lots  at  retail." 

Canvasser  ob  Peddles. 

In  Merriam  v.  Langdon,  10  Conn.  460,  the 
court  said  that  the  carrying  about  and  offer- 
ing goods  for  sale  was  trading,  dealing  and 
trafficking  in  them  within  the  meaning  of  an 
act  relating  to  peddlers,  hawkers,  etc.  And 
in  Shiff  V.  State,  84  Ala.  454,  4  So.  419,  the 
court  said  that  a  transient  or  itinerant  dealer 
was  one  who  traveled  from  place  to  place, 
while  engaged  in  his  business  of  selling.  So 
in  Singer  Sewing  Mach.  Co.  v.  Brickell,  199 
Fed.  654,  it  was  held  that  agents  selling  and 
delivering  machines  in  regularly  established 
places  of  business  and  from  wagons  and  teams 
traveling  about  over  the  country,  "going  from 
county  to  county"  were  "itinerant  dealers" 
and  the  corporation  for  which  they  worked 
was  subject  to  an  occupation  tax.  Compare 
Com.  V.  Farnum,  114  Mass.  267.  But  in 
Camp  V.  State,  61  Tex.  Crim.  229,  135  S.  W. 
146,  it  was  held  that  a  person  who  paid  a 
dealer's  tax  was  not  authorized  to  pursue 
the  occupation  of  making  sales  of  lightning 
rods  by  canvassing.  The  court  said  that  the 
legislature  intended  to  use  the  word  "dealer" 
in  the  limited  sense  of  one  who  buys  and 
sells  at  his  place  of  business,  levying  on  him 
only  a  nominal  tax,  while  a  person  who  sold 
by  canvassing  and  going  from  place  to  place 
should  pay  a  higher  tax. 

CiGAB  OR  Tobacco  Dealer. 

In  Com.  V.  Vetterlein,  214  Pa.  St.  21,  63 
Atl.  192,  wherein  it  appeared  that  a  manu- 
facturer of  cigars  having  no  counters  or 
show  cases  for  the   display  thereof,   did   a 


wholesale  and  mail  order  business,  it  was 
held  that  he  was  not  a  dealer  within  a  stat- 
ute requiring  licenses  of  all  dealers  in  goods, 
wares  and  merchandise.  And  in  Goodwin  v. 
Clark,  65  Me.  280,  the  court  said:  "The  'busi- 
ness' of  selling  tobacco  without  a  license,  is 
prohibited  by  law.  But  one  sale  (like  this) 
would  not  constitute  the  vender  a  'dealer.' 
A  plurality  of  sales  would,  under  ordinary 
circumstances.  A  single  sale  might,  if  ac- 
companied by  evidence  of  a  preparation  and 
readiness  by  the  vender  to  make  other  sales." 
In  Carter  v.  State,  44  Ala.  29,  it  was  said : 
"It  is  not  every  one  that  sells  tobacco  that 
is  required  to  take  out  a  license,  but  only 
'dealers  in  tobacco.'"  See  also  Johnson  v. 
Hudson,  11  East  (Eng.)  180,  10  Rev.  Rep. 
466. 

Hat  ob  Grain  Deausb. 

In  Com.  v.  Robb,  14  Pa.  Super.  Ct.  597, 
wherein  it  appeared  that  a  person  bought 
and  sold  hay,  grain  and  straw,  it  was  held 
that  he  was  a  dealer  therein  within  the 
meaning  of  a  mercantile  tax  act.  The  court 
said:  "The  appellant  in  this  case  is  a  dealer 
within  the  meaning  of  the  act.  He  buys  to 
sell,  and  does  sell  in  unchanged  form  just 
what  he  buys.  He  adds  nothing  to  the  article 
by  his  labor  or  skill.  He  delivers  the  subject 
of  sale  to  the  common  carrier  with  freight 
charges  paid  by  him  in  Tioga  county  where 
he  receives  his  payments,  and  where  his  ex- 
elusive  business  of  buying  and  shipping  hay, 
straw  and  produce  is  conducted.  There  he 
deals,  contracts,  keeps  his  accounts  and  pays 
his  debts,  and  is  engaged  in  no  other  busi- 
ness." And  in  Irwin  v.  Williar,  110  U.  S. 
506,  4  S.  Ct.  160,  28  U.  S.  (L.  ed.)  229,  it 
was  said:  "Dealing  in  grain  is  not  a  tech- 
nical phrase  from  which  a  court  can  properly 
infer  as  matter  of  law  authority  to  bind  the 
firm  in  every  case  irrespective  of  its  circum- 
stances; and  if,  by  usage,  it  has  acquired  a 
fixed  and  definite  meaning,  as  a  word  of  art 
in  trade,  that  is  matter  of  fact  to  be  estab- 
lished by  proof  and  found  by  a  jury.  It  may 
mean  one  thing  at  Brazil  in  Indiana,  another 
at  Baltimore.  It  may  not  be  the  same  when 
standing  alone  with  what  it  is  in  connection 
with  a  flouring-mill  in  a  small  interior  town. 
It  may  mean  dealing  in  grain  on  hand  for 
present  delivery  for  cash  or  on  credit,  or  it. 
may  mean,  also,  dealing  in  futures  by  means 
of  contracts  of  sale  or  purchase  for  purposes 
of  speculating  upon  the  course  of  the  market." 
In  Clark  v.  Britton,  76  N.  H.  64,  79  Atl.  494, 
the  court  said  that  selling  grain  on  commis- 
sion is  a  form  of  dealing  in  grain,  if  "deal" 
is  given  its  ordinary  meaning. 

Ice  Dealeb. 

In  Egan  t.  State  (Tex.)  68  8.  W.  273,  the 
court   said   that   a   company   manufacturing 


964 


CITS  THIS  VOL.  ANN.  CAS.  1917A. 


ice  which  sold  nothing  but  its  own  product 
was  not  a  dealer  within  the  meaning  of  a 
statute  imposing  a  license  tax  only  on  dealers 
in  ice. 

Junk  Dealeb. 

In  State  v.  Cohen,  73  N.  H.  643,  63  Atl. 
928,  it  was  held  that  a  person  engaged  in 
purchasing  and  selling  large  quantities  of  old 
metals,  rags,  paper,  rubber  and  bottles  was 
a  dealer  within  a  statute  requiring  a  license 
although  he  did  not  have  a  shop  for  carrying 
on  the  business.     The  court  said:     "Persons 
may  be  dealers  in  old  junk  who  are  not  keep- 
ers of  shops.    They  may  transact  their  busi- 
ness and  store  their  goods  on  open  lots,  or  in 
buildings  that  are  not  shops."    And  in  Com. 
V.  Hood,  183  Mass.  196,  66  N.  E.  722,  the  court 
said  that  the   keeper  of  a  shop   where  old 
metals  are  bought  by  him  deals  there  in  such 
metals  and  must  have  a  license  though  he 
does  not  sell  the  metal  but  has  it  manufac- 
tured into  dental  supplies  or  sends  it  to  the 
mint  to  be  made  into  coin.     So  in  State  v. 
Silverman,  75  N.  H.  50,  70  Atl.  1076,  it  ap- 
peared that  a  person  who,  although  licensed 
as  a  dealer  in  junk  in  a  city,  had  no  place 
of  business  in  a  nearby  town  and  no  license 
from  its  selectmen,  bought,  and  attempted  to 
buy  in  such  town  junk,  old   metal,  etc.,  of 
several   adults,   thereafter   taking   it   to  the 
city   for  sale.     It  was  held  that  he  was   a 
dealer  in  the  town  within  a  section  of  the 
public  statutes  which  provided  that  any  per- 
son who  should  be  a  dealer  in  such  articles 
without  a  license,   in   any   town  which   had 
adopted  the  provisions  of  the  act,  should  be 
fined  and  imprisoned.    The  court  said :    "The 
sale  of  junk  by  any  person  is  not  prohibited 
or  regulated.     It  is  the  purchase  from  indi- 
viduals and  the  commingling  of  the  purchases 
into  a  single  mass  of  such  material,  which 
unsupervised    would    render    the    tracing    of 
stolen  goods  difficult.     As  the  regulation  of 
the  statute  is  directed  at  the  buying  portion 
of  the  business  of  a  dealer,  it  must  have  been 
intended  that  the  carrying  on  of  that  part 
of  the  business  in  a  town  should  be  governed 
by  the  act.    It  is  not  probable  that  the  word 
'dealer'  was  used  in  a  restricted  or  technical 
sense  which  would  require  the  act  of  selling, 
which  is  left  unregulated,  to  be  done  in  the 
'same  town  as  the  act  of  buying,  which  is  the 
concern  of  the  law.    To  so  construe  the  stat- 
ute would  be  to  defeat  its  purpose.    One  who 
buys  with  the  intention  of  selling  is  a  dealer 
within  the  meaning  of  the  act,  and  his  buy- 
ing for  such  purpose  constitutes  the  dealing 
the  statute  intended  to  ref?ulate.  The  respond- 
ent, making  a  regular  business  of  buying  junk 
in  Allenstown,  with  the  intention  of  selling 
the   same,    deals   and   is   a   dealer   in   junk, 
under  the  law."     See  also  the  reported  case. 


On  the  other  hand  in  Com.  v.  Ringold,  182 
Mass.  308,  65  N.  £.  374,  it  was  held  that 
the  reasons  requiring  junk  dealers  to  take 
out  licenses  did  not  apply  to  a  person  who 
bought  to  sell  again,  from  a  certain  number 
of  carriage  manufacturers  who  were  custom- 
ers of  his,  the  odds  and  ends  of  new  iron 
which  had  been  left  from  larger  pieces  used 
in  the  manufacture  of  carriages,  and  which 
were  not  available  for  further  use  in  that 
line.     And  in  New  York  v.  Vandewater,  113 
App.  Div.  456,  99  N.  Y.  S.  306,  it  was  held 
that  one  who  dealt  in  great  masses  of  steei, 
railroad    equipment,    etc.,    was   not   a    junk 
dealer  requiring  a  license.     The  court  said: 
"The  respondent  deals  in  scrap  iron  and  steel, 
and  purchases  articles  like  boiler  tubes,  axles, 
car  wheels,  switches,  tracks,  crossings,  steel 
frames  or  buildings,  sections  of  elevated  rail- 
road fabrics  and  of  bridges,  all  of  great  bulk 
and  weight,  which  he  ships  to  mills  and  fur- 
naces.   He  does  not  buy  or  sell  single  pieces 
pf  iron,  and  the  smallest  purchases  shown 
were  one  of  two  barrels  of  horseshoes  and  one 
of  four  tons  of  such  articles.     I  think  that 
such  a  traffic  is  not  that  of  a  junk  dealer. 
Junk,  originally  a  nautical  term,  meant  old 
rope  or  cordage,  and  it  has  been  extended  to 
mean  cast-off  odds  and  ends,  like  scrap  iron, 
old  bottles,  metals,  glass  and  the  like.    .    .    . 
It  is  quite  clear  that  section  22,  aft^r  the 
use  of  the  general  term  'junk,'  does  but  de- 
fine it  by  the  further  terms,  'old  rope,  old 
iron,   brass,'  etc.  The  fact  tihat  a  thing  is 
composed  of  old  iron  or  old  steel  does  not 
make  it  junk.     It  is  the  size  and  character 
of  the  article  rather  than  its  composition  that 
must   determine   whether   it   is  within   that 
term.    It  may  not  be  easy  to  define  the  term 
because  it  covers  nondescript  articles,  but  it 
is  not  difficult  to  determine  whether  an  ar- 
ticle is  within  it.    It  seems  to  me  clear  that 
the  general  character  and  scope  of  the  busi- 
ness of  the   defendant  does  not  fall  within 
the  description  of  a  dealer  in  junk.     There 
is  a  radical  difference  between  the  buver  of 
great  masses  of  metal   weighing  tons  at  a 
time,  parts  of  railroad  equipment,  sections  of 
elevated  railroad   structures  or  bridges  and 
the  like,  and  one  who  may  buy  old  bottles, 
scraps  or  pieces  of  metal,  slush,  old  rope  and 
the  like,  w*hich  might  readily  be  pilfered  or 
stolen  and  carried  away  to  be  secretly  sold 
by  the  culprit.     It  is  the  business  of  thiR 
character  that  is  to  be  licensed,  located,  regu- 
lated and  made  subject  to  the  scrutiny  of  the 
police  authorities.     The  business  of  the  re- 
spondent is  not  necessarily  within  the  terms 
of  the  ordinance,  while  the  reasons  for  the 
enactment  of  it  and  the  further  sections  of 
regulation  do  not  exist." 

In  State  v.  Rosenbaum,  80  Conn.  327,  68 
Atl.  250,  125  Am.  St.  Rep.  121,  15  L.R.A. 
<N.S.)  288,  it  was  held  that  an  employee  of 
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a  licensed  dealer,  acting  in  good  faith  as 
such  in  the  purchase  and  sale  of  junk  for  his 
employer,  was  not  a  junk  dealer  under  the 
statute  requiring  a  license.  The  court  said: 
"The  statute  in  question  contemplates  that 
the  licensed  dealer  will  or  may  act  through 
agents  in  the  conduct  of  his  business,  and  it 
provides  that  he  shall  display  upon  every 
wagon  or  other  vehicle  used  by  him  in  such 
business  the  number  of  the  license  under 
which  said  business  is  being  conducted,  and 
the  name  of  the  town  where  such  license  was 
granted.  It  does  not  intend  that  each  em- 
ployee in  his  shop  or  upon  his  wagons  along 
the  highways  who  may  malce  a  purchase  or 
sale  of  junk  shall  take  out  a  license  before 
so  doing.  They  are  not  dealers  or  traders 
within  the  intent  of  the  law.''  See  also  State 
V.  Gheckver  (DeL)  96  Atl.  202. 

LiQTTOR  Dealer. 

In  McKenzie  v.  Day  [1893]  1  Q.  B.  (Eng.) 
289,  17  Cox  C.  C.  604,  67  J.  P.  216,  62  L.  J. 
M.  C.  49,  68  L.  T.  N.  S.  345,  6  Rep.  161, 
41  W.  R.  384,  the  court  said  that  the  expres- 
sion "illegally  dealing"  as  used  in  a  licensing 
act  included  both  buying  and  selling  intox- 
icating liquors  on  unlicensed  premises.  And 
in  Rex  v.  Excise  Ck)m'rs,  2  T.  R.  (Eng.)  381, 
involving  an  enactment  that  no  person  should 
deal  in  or  sell  foreign  wine  by  wholesale, 
without  first  taking  out  a  license  for  that 
purpose,  the  court  said:  *'For  the  purposes 
of  this  act  I  think  a  man  does  commence  to 
l>e  a  dealer  from  the  moment  when  he  buys 
the  wine  with  an  intention  to  sell  it  again." 
So  in  Clifford  v.  State,  29  Wis.  327,  wherein 
a  complaint  charged  that  a  person  did  sell, 
deal,  or  traffic  in,  for  the  purpose  of  evading 
a  certain  law,  spirituous,  ardent  or  intoxi- 
cating liquors,  the  court  said  that  "deal" 
was  synonymous  with  and  meant  the  same 
as  "traffic  in."  In  Hofheintz  v.  State,  46 
Tex.  Crim.  117,  74  S.  W.  310,  the  court  said 
that  an  indictment  "which  charges  appellant 
with  being  a  trader  in  a  lawful  business,  to 
wit,  'that  of  a  liquor  dealer  or  keeper  of  a 
bar-room,'  is  not  in  the  alternative,  as  in- 
sisted by  appellant,  inasmuch  as  the  words 
'dealer'  and  'keeper'  are  synonymous,  and,  in 
the  manner  there  used,  mean  the  same  thing." 

In  Skelton  v.  State,  173  Ind.  462,  89  N.  E. 
860,  90  N.  £.  897,  the  court  said  that  a 
''wholesale  dealer,"  as  used  in  the  act  re- 
quiring a  license,  was  one  who  sold  to  retail 
dealers,  wholesale  liquor  dealers,  druggists  or 
pharmacists  and  not  to  a  consumer  in  any 
quantity. 

In  Koopman  v.  State,  61  Ala.  70,  it  was 
held  that  a  person  was  a  dealer  in  spirituous 
liquors  though  he  was  engaged  in  the  general 
merchandise  business  and  sold  liquor  as  a 
ininor  part  of  his  business  and  to  accommo- 


date his  regular  customers  rather  than  to 
derive  profit  from  the  same.  See  also  Weil 
V.  State,  62  Ala.  19.  In  U.  S.  v.  Allen,  38 
Fed.  738,  the  court  said:  "The  word  'dealer* 
is  not  confined  to  one  who  sells  his  own  prop- 
erty only.  If  one  opens  out  a  place  of  busi- 
ness for  the  purpose  of  furnishing  to  all  who 
may  patronize  him  liquors,  malt  or  spiritu- 
ous, in  quantities  less  than  five  gallons,  he 
is  engaged  in  the  business  of  a  retail  liquor 
dealer,  irrespective  of  the  question  of  the 
manner  or  mode  in  which  he  acquires  or  pro- 
cures the  liquors  from  the  manufacturers. 
The  fact  that  he  procures  from  the  manufac- 
turer or  wholesaler  the  liquor  in  quantities, 
and  disposes  of  the  same  for  a  profit  to  any 
one  who  may  call  upon  him,  certainly  makes 
him  a  dealer."  In  Fincannon  v.  State,  93 
Ga.  418,  21  S.  E.  63,  it  was  held  that  one 
;Who  sold  liquor  directly  from  his  distillery 
and  had  no  other  place  for  carrying  on 
the  business  should  pay  the  special  tax  re- 
quired by  law  of  a  dealer  in  spirituous  and 
malt  liquors. 

In  Morris  v.  State,  48  Tex.  Crim.  662,  89 
8.  W.  832,  it  was  the  contention  that  inas- 
much as  the  appellant  was  a  member  of  a 
firm,  he  was  not  amenable  to  the  law  in  his  in- 
dividual capacity  for  keeping  open  his  place  of 
business  on  Sunday  for  the  purpose  of  traffic 
and  sale  of  liquors.  The  court  affirming  his 
conviction  said:  "In  our  opinion  he  was  only 
amenable  in  his  individual  capacity,  and  not 
as  a  member  of  the  firm ;  and  he  was  a  dealer 
under  the  statute,  although  he  may  have  had 
a  dozen  partners."  In  Western  Exp.  Co.  v. 
U.  S.  141  Fed.  28,  72  C.  C.  A.  616,  it  was 
held  that  actual  ownership  was  not  essential 
to  fix  on  the  trafficker  the  quality  of  a  dealer 
in  liquors  under  a  statute  providing  for  a 
special  tax  on  persons  so  engaged.  The  court 
said:  "The  statute  attaches  to  him  the  office 
of  a  dealer  when  he  'sells  or  offers  for  sale 
malt  liquors.'  The  clerk  of  the  owner  of  a 
saloon  selling  liquor  for  his  employer  who 
has  no  license,  the  *bootlegger*  who  covertly 
in  the  brush  or  alleyway  purveys  and  sells 
liquor  for  the  owner,  are  just  as  amenable 
to  indictment,  or  for  the  revenue  tax,  as  the 
owner  of  the  liquor."  So  in  State  v.  Dow, 
21  Vt.  484,  it  was  held  that  in  order  to  con- 
stitute one  a  dealer,  so  as  to  subject  him 
to  the  penalty  imposed  by  statute  in  the  case 
of  the  sale  of  spirituous  liquors,  it  was  not 
necessary  that  he  should  actually  do  the  busi- 
ness in  person,  or  even  that  it  should  be 
done  in  his  presence,  or  by  his  express  com- 
mand. 

In  People  v.  Wilcox,  152  Mich.  39,  115  N. 
W.  973,  it  was  held  that  one  selling  a  single 
drink  of  malt  meal,  a  spirituous  liquor,  over 
the  bar  of  a  hotel,  was  a  retail  dealer  within 
the  statute  requiring  the  payment  of  a  tax 
before  engaging  in  such  business.     The  court 


856 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


said:  "Counsel  for  defendant  urges  that  a 
single  sale  is  insufficient  to  establish  the 
charge  that  defendant  was  engaged  in  the 
business  of  selling  or  keeping  for  sale,  upon 
the  theory  that  a  dealer  is  one  who  makes 
successive  sales,  and  that  a  business  cannot 
consist  of  a  single  sale,  citing  authorities  in 
support  of  his  contention.  Section  5379,  2 
Comp.  Laws,  as  amended  by  Act  No.  62,  Pub- 
lic Acts  1903,  requires  the  payment  of  a  pre- 
scribed tax  upon  the  business  of  selling  or 
keeping  for  sale  at  retail  spirituous  or  in- 
toxicating liquors.  Were  this  all  of  the  stat- 
ute applicable  to  the  case  we  should  agree 
with  counsel  that  it  could  have  no  applica- 
tion to  the  case  of  one  who  merely  sold  a 
drink  on  one  occasion,  especially  if  he  was 
not  the  owner  and  merely  acted  for  the  ac- 
commodation of  another.  But  it  is  not  all 
there  is  of  this  statute.  Section  5380  defines 
the  meaning  of  dealers  in  the  following  lan- 
guage: 'Retail  dealers  of  spirituous  or  in- 
toxicating liquors,  and  brewed,  malt  and  fer- 
mented liquors,  shall  be  held  and  deemed  to 
include  all  persons  who  sell  any  of  said  liq- 
uors by  the  drink,  and  in  quantities  of  three 
gallons  or  less,  or  one  dozen  quart  bottles  or 
less,  at  any  one  time,  or  to  any  person  or 
persons.'  The  two  sections  clearly  imply  that 
one  who  sells  a  single  drink  is  a  retail  dealer, 
engaged  in  the  business  for  the  purposes  of 
the  act,  i.  e.,  to  subject  him  to  the  obligation 
of  paying  the  tax/'  And  in  State  v.  Chand- 
ler, 15  Vt.  425,  it  was  held  that  a  penalty 
for  dealing  in  foreign  or  domestic  distilled 
spirits  might  be  incurred  by  a  single  act  in 
selling  without  a  license.  The  court  said: 
"The  first  section  of  the  chapter  defines  the 
act  that  is  unlawful,  if  done  without  a  li- 
cense,— and  that  is,  'to  sell  any  foreign  or 
domestic  distilled  spirituous  liquors.'  This 
being  the  act  that  is  forbidden  to  be  done, 
of  course  for  the  doing  of  this  the  penalty 
is  incurred.  It  is  not  any  succession  of  acts, 
of  a  similar  character,  that  constitutes  the 
offense.  The  14th  section  defines  who  are  re- 
tailers; and  by  'dealing  in  the  selling,'  the 
same  is  meant  as  in  the  first  section,  by  the 
expression  'to  sell.'  But  there  is  another 
view  of  the  case,  still  more  decisive.  The 
26th  section  of  the  same  chapter  provides, 
that  'if  any  person  shall  be  guilty  of  more 
than  one  distinct  offense  prohibited  in  either 
of  the  three  preceding  sections,  he  may  be 
prosecuted  and  subjected  to  the  penalties  for 
all  such  distinct  offenses,  at  the  same  time' 
There  would  be  a  difficulty  in  understanding 
when  a  distinct  offense  had  been  committed, 
or  how  many  had  been  committed,  if  it  re- 
quired any  number,  or  succession  of  acts  of 
Belling,  to  constitute  a  distinct  offense.  The 
result,  therefore,  must  be,  that  the  offense  is 
manifest  by  the  proof  of  a  single  act  of  sell- 
ing."    See  also  State  v.  Bugbee,  22  Vt.  32; 


State  v.  Clark,  23  Vt.  293 ;  Stete  v.  Paddock, 
24  Vt.  312.  Compare  Archer  v.  State,  10 
Tex.  App.  482. 

In  Nelson  v.  State,  111  Wis.  394,  87  X.  W. 
235,  87  Am.  St.  Rep.  881,  wherein  it  appeared 
that  a  person  not  only  handed  out  liquor  to 
be  drunk  by  a  minor,  but  actually  placed  the 
filled  glass  in  his  hands,  the  court  said  that 
he  thereby  dealt  with  the  minor  in  the  strict- 
est sense  of  the  term  even  though  it  was  done 
at  the  request  and  expense  of  another. 

In  State  v.  Spence,  127  La.  336,  53  So.  596. 
it  was  held  that  a  dealer  in  intoxicating 
liquors  who  sold  the  same  to  individuals  for 
personal  use  and  consumption  was  a  retailer 
under  a  statute  providing  that  such  persons 
should  not  be  deemed  wholesale  dealers  un- 
less they  sold  by  the  original  or  unbroken 
package  or  by  barrel.  See  to  the  same  effect 
Boos  V.  Scudder,  163  Mich.  678,  127  N.  W. 
1040,  129  N.  W.  193;  People  v.  Cain,  171 
Mich.  279,  137  N.  W.  159. 

In  State  v.  Mudie,  22  S.  D.  41,  115  N.  W 
107,  it  was  held  that  an  incorporated  social 
club  that  sold  liquors  to  its  members  was  a 
retail  dealer  in  intoxicating  liquors  within 
the  meaning  of  a  statute  which  provided  as 
follows:  "Retail  dealers  of  .  .  .  intoxi- 
cating liquors  .  .  shall  be  held  and 
deemed  to  include  all  persons  who  sell  any 
such  liquors  ...  in  any  manner,  in 
quantities  of  less  than  five  gallons,  at  an? 
one  time,  to  any  person  or  persons."  Com 
pare  Cuzner  v.  California  Club,  155  Cal.  303. 
100  Pac.  868,  30  L.R.A.(N.S.)  1095.  And  in 
U.  S.  V.  Oilier,  54  Fed.  656,  the  court  said 
that  a  benevolent  association  which  sold  tick- 
ets to  its  members  entitling  the  holder  there- 
of to  a  glass  of  beer  or  other  refreshment  at 
a  picnic  of  the  association  was  a  dealer  in 
malt  liquors  within  the  revenue  laws. 

In  State  v.  McBrayer,  98  N.  C.  619,  2  S. 
E.  755,  it  was  held  that  a  practicing  physi- 
cian who  kept  on  hand  intoxicating  drinks* 
or  liquors  for  the  purpose  of  sale  or  profit 
might  be  deemed  a  "dealer"  in  such  drinks. 
And  in  Tinwell  t.  Maybook  [1904]  2  K.  B. 
(Eng.)  790,  91  L.  T.  N.  S.  145,  53  W.  R. 
14,  it  was  held  that  a  ship's  stores  merchant 
who  sold  spirits  out  of  bond  to  vessels  as 
bhip's  stores  was  a  dealer  in  spirits  within 
the  statute  requiring  a  license  for  such  sales. 

In  Gastellano  v.  Marks,  37  Tex.  Civ.  App. 
273,  83  S.  W.  729,  wherein  it  appeared  that 
a  person  sold  liquor  by  authority  of  a  valid 
license  and  bond,  though  the  application  on 
which  the  license  was  granted  was  defective, 
it  was  held  that  he  was  a  "liquor  dealer** 
with  the  right  to  sell  liquor  and  subject  to 
the  penalties  arising  from  an  infraction  of 
his  bond. 

In  Peitz  v.  State,  68  Wis.  538,  32  N.  W. 
763,  a  statute  which  made  it  a  crime  to 
"vend,  sell,  deal,  or  traffic"  in  intoxicating 
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liquors  without  a  license  was  said  to  include 
the  sale  of  a  keg  of  beer  as  an  original  pack- 
age by  the  agent  of  a  brewer. 

In  U.  S.  V.  Morfew,  136  Fed.  491,  it  was 
held  that  the  owner  of  a  drug  store,  selling 
"Duffy's  Malt  Whisky"  which  was  88  per 
cent  proof,  was  a  "retail  liquor  dealer"  with- 
in a  statute  providing  for  a  special  tax  on 
one  engaged  in  selling  distilled  spirits  in  less 
quantities  than  five  gallons  at  the  same  time. 
Compare  Peters  v.  Eaton  Circuit  Judge,  153 
Mich.  467,  117  N.  W.  68. 

In  State  v.  Wells,  28  Mo.  565,  it  was  held 
that  to  constitute  a  merchant  who  sold  liquor 
a  dealer  in  drugs  rather  than  in  liquor  he 
should  be  engaged  principally  in  the  sale  of 
drugs  and  medicines.     The  court  said:     ''A 
'dealer  in  drugs  and  medicines'  is  a  merchant 
within   the  meaning  of  the  first  section   of 
this  law,  and  he  deals  in  these  articles  under 
his  general  license  as  a  merchant.    The  mer- 
chant is  prohibited  from  selling  intoxicating 
liquors  in  quantities  under  a  gallon;  but  the 
dealer  in  drugs  and  medicines,  although  he 
is  also  a  merchant,  and  in  fact  may  be  en- 
gaged in  selling  a  great  variety  of  articles 
of  merchandise  besides  drugs  and  medicines, 
is  however  allowed  to  sell  these  intoxicating 
liquors,    provided    they    are    used    only    for 
medical  purposes.     The  law  is  obscure,  and 
no  mode  is  specified  by  which  the  dealer  is 
to  be  satisfied  of  the  purpose  to  which  the 
liquor  sold  is  to  be  applied.     But  as  it  is 
manifest  that  the  intention  of  the  act  is  to 
make  a  distinction  between  merchants  and 
dealers  in  drugs  and  medicines  in  reference 
to    the    power    of    retailing    spirituous    and 
vinous   liquors,   and   as   a   merchant   is  not 
necessarily  a  dealer  in  drugs  and  medicines, 
although  the  latter  is  necessarily  (under  the 
definition  of  the  act)  a  merchant,  we  suppose 
the  proper  mark  of  distinction  to  be  found 
in  the  main  and  principal  and  leading  busi- 
neBS  of  the  dealer.     A  person  who,  under  a 
merchant's  license,  is  principally  engaged  in 
selling  drugs  and  medicines,  although   inci- 
dentally admitting  into  his  store  articles  not 
strictly   falling   under   the   denomination   of 
drugs  or  medicines,   would  be,  we  suppose, 
within   the   protection   of   this   section,   and 
privileged  to  sell  liquors  in  any  quantities 
for  medical  purposes.    A  merchant,  however, 
whose   principal   dealing  was   in  dry  goods, 
groceries,    provisions,    etc.,    although,    as    is 
very  commonly  the  case  in  country  stores, 
keeping  a  small  assortment  of  drugs  for  the 
convenience  of  his  customers,  would  not,  we 
apprehend,  be  allowed  to  sell  spirituous  liq- 
uors, except  in  the  quantities  permitted  under 
the  law,  to  merchants." 

In  Schweyer  v.  Oberkoetter,  25  111.  App. 
183,  the  court  said  that  the  term  "dealing 
in  intoxicating  liquors"  could  not  be  con- 
strued as  including  the  assignment  of  a  due 


bill  payable  in  whisky  or  wine.  In  Wetherell 
V.  Jones,  3  B.  &  Ad.  221,  23  E.  C.  L.  58,  the 
court  said  that  a  distiller  or  rectifier  was 
not  a  dealer  within  the  meaning  of  a  statute 
prohibiting  a  dealer  in  spirits  from  sending 
out  or  selling  spirits  of  a  certain  grade.  In 
Spencer  v.  Fisher,  161  N.  C.  116,  76  S.  E. 
731,  it  appeared  that  a  company's  agent  took 
an  order  for  a  case  of  whisky  from  a  minor. 
This  was  shipped  to  the  town  where  he  lived 
and  a  draft,  with  the  bill  of  lading  attached, 
was  sent  by  mail  to  the  defendant  the  Mutual 
Aid  Banking  Company  for  collection.  The 
defendant's  cashier  was  informed  by  an  uncle 
of  the  purchaser  that  he  was  a  minor  and 
unmarried,  but  nevertheless  the  cashier  sur- 
rendered to  him  the  bill  of  lading  when  he 
paid  the  draft.  The  bill  of  lading  was  pre- 
sented to  the  freight  agent  of  the  railroad 
company  by  the  minor  and  the  package  of 
liquor  was  thereupon  delivered  to  him.  The 
court  said:  "The  defendants  are  not  such 
dealers,  and  no  one,  we  presume,  would  say 
otherwise,  for  the  statute  itself  ...  de- 
fines such  a  dealer  to  be  'a  person  who  keeps 
on  hand  intoxicating  drinks  or  liquor  for  the 
purpose  of  sale  or  profit.'  There  is  no  alle- 
gation in  the  complaint  that  defendants  ever 
dealt  in  liquor  so  as  to  make  them  'dealers' 
within  the  meaning  or  words  of  that  defini- 
tion, and  they  certainly  are  not  within  the 
intent  or  spirit  of  the  statute."  In  Taylor 
V.  Vincent,  12  Lea  (Tenn.)  282,  47  Am.  Rep. 
338,  it  was  held  that  a  manufacturer,  who 
sold  whisky  or  other  spirituous  liquor,  manu- 
factured by  him,  the  same  being  the  product 
of  the  growth  of  the  state  and  sold  from  his 
place  of  manufacture  in  unbroken  packages, 
was  not  a  dealer  in  the  same  and  liable  for 
a  privilege  tax.  In  Austin  v.  Sheiton,  122 
Tenn.  634,  127  S.  W.  446,  it  was  held  that 
one  selling  soft  drinks,  containing  a  small 
percentage  of  alcohol  and  nonintoxicating, 
was  not  a  "liquor  dealer"  within  the  provi- 
sions of  a  privil^e  tax  act. 

In  Cassidy  v.  State,  68  Tex.  Crim.  454, 
126  S.  W.  600,  it  was  held  that  a  single  sale 
by  one  employed  as  a  bartender  in  a  saloon 
on  Sunday  did  not  constitute  him  a  "retail 
liquor  dealer"  under  a  licensing  statute. 
And  in  U.  S.  v.  Jackson,  1  Hughes  531,  26 
Fed.  Cas.  No.  15,456,  it  was  held  that  a  few 
instances  of  the  sale  of  liquor  in  small  quan- 
tities by  a  person  who  had  no  bar-room  and 
none  of  the  appurtenances  of  liquor  dealers 
and  who  had  no  apparent  intention  of  de- 
frauding the  national  revenue  was  not  liable 
to  conviction  for  carrying  on  the  business  of 
a  liquor  dealer  without  a  license.  In  U.  S.  v. 
Feigelstock,  14  Blatchf.  321,  25  Fed.  Cas.  No. 
35,084,  it  was  held  that  a  person  who  sold 
a  single  lot  of  spirits  which  he  had  taken 
for  a  debt  was  not  a  wholesale  liquor  dealer 
within  a  statute  providing  for  a  special  tax 
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for  carrying  on  that  business.  And  in  Over- 
all y.  Bezeau,  37  Mich.  506,  wherein  it  ap- 
peared that  the  plaintiff  owned  a  quantity 
of  liquors  and  sold  them  in  one  lot,  the  court 
said:  "This  did  not  make  him  a  dealer;  a 
dealer  is  one  who  makes  successive  sales  as 
a  business.  But  this  plaintiff  by  the  sale 
he  made  was  indicating  as  distinctly  as  pos- 
sible his  intention  not  to  be  a  dealer,  either 
by  wholesale  or  retail." 

For  a  discussion  of  the  distinction  between 
wholesale  and  retail  sales  of  liquors,  see  the 
note  to  Com.  v.  Greenwood,  18  Ann.  Gas.  185. 

Live  Stock  Dealeb. 

In  Saunders  v.  Russell,  10  Lea  (Tenn.) 
293,  the  court  said  that  to  constitute  a  per- 
son a  dealer  in  live  stock  he  must  not  only 
buy,  but  buy  to  sell  as  an  avocation  or  busi- 
ness. And  in  Wilson  v.  Delaney,  137  la.  636, 
113  N.  W.  842,  it  was  said:  "To  deal  in 
etock  cattle  and  horses,  therefore,  is  to  engage 
in  the  business  of  buying  and  selling  such 
property  with  the  object  of  gain,  or,  as  said 
in  the  contract,  *for  speculative  purposes.' 
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Lumber  Dealer. 

In  State  v.  Barnes,  126  N.  C.  1063,  35  S. 
£.  605,  it  was  held  that  the  term  "lumber 
dealer,"  as  used  in  a  revenue  act,  implied  an 
habitual  course  of  dealing  in  lumber  and  did 
not  apply  to  one  engaged  in  general  merchan- 
dise, who  as  occasion  required  took  lumber 
or  shingles  in  payment  of  a  debt,  or  in  ex- 
change for  goods  he  kept  for  sale.  And  see 
Townsend  v.  Northern  Grown  Bank,  49  Gan. 
Supp.  Ct.  394,  wherein  it  was  doubted  wheth- 
er a  person  who  purchased  lumber  for  his  own 
use  as  a  builder  and  incidentally  sold  small 
quantities  thereof  was  a  dealer  in  lumber. 

Manufactubeb. 

In  Com.  v.  Pottsville  Iron,  etc.  Co.  157  Pa. 
St.  600,  27  Atl.  371,  22  L.R.A.  228,  the  court 
said  that  a  manufacturing  corporation  could 
sell  its  own  products  at  its  factory,  or  send 
them  to  a  commission  merchant  to  sell,  with- 
out being  liable  to  the  mercantile  license  tax, 
but  that  if  it  kept  a  store  or  warehouse  where 
it  sold  goods  manufactured  by  others  as  well 
as  those  made  by  itself,  it  was  liable  to  as- 
sessment as  a  dealer.  See  also  Com.  v. 
Thackara  Mfg.  Co.  156  Pa.  St.  510,  27  Atl. 
13;  Com.  v.  Savage  Fire  Brick  Co.  157  Pa. 
St.  512,  27  Atl.  374;  Com.  v.  National  Oil 
Co.  157  Pa.  St.  616,  27  Atl.  374.  In  Remy 
V.  Healy,  161  Mich.  266,  21  Ann.  Gas.  74, 
126  N.  W.  202,  29  L.R.A.(N.S.)  139,  it  was 
held  that  a  firm  which  ordered  from  a  for- 
eign manufacturer  a  given  quantity  of  waists 
of  a  certain  pattern,  a  sample  of  which  had 
been   furnished  previously   to  them   by  the 


manufacturer,  were  merely  dealers  and  not 
manufacturers.  In  Newport  v.  Wagner,  re- 
ported in  full,  post,  this  volume,  at  page  960, 
it  was  held  that  a  manufacturer  of  soft 
drinks  selling  the  same  in  unbroken  packages 
to  merchants  was  a  dealer.  In  Harms  t. 
Parsons,  32  Beav.  (Eng.)  328,  32  L.  J.  Ch. 
247,  it  was  held  that  a  covenant  not  to  en- 
gage in  the  business  of  "horsehair  manufac- 
turer" was  broad  enough  to  forbid  entering 
into  business  as  a  dealer  in  manufactured 
horsehair  goods. 

In  Norris  v.  Com.  27  Pa.  St.  494,  it  was 
held  that  the  manufacturers  of  locomotive 
engines  who  made  none  except  to  supply  or- 
ders, and  never  sold  any  after  they  wero 
built  except  in  cases  where  a  customer  re- 
fused to  take  one  which  he  had  contracted  for, 
were  not  liable  for  a  mercantile  tax  imposed 
on  dealers  under  a  statute.  The  court  said: 
"The  meaning  of  the  statute  is  perfectly 
clear.  The  legislature  understood  the  words 
it  was  using.  A  tax  was  laid  upon  dealer.^, 
that  is  upon  those  who  should  buy  to  sell. 
This,  of  course,  did  not  include  persons  who 
sold  the  wares  manufactured  by  themselves." 
And  in  Chattanooga  Plow  Co.  v.  Hays,  125 
Tenn.  148,  140  S.  W.  1068,  it  was  held  that 
a  plow  company  which  did  not  keep  stock  on 
hand  for  sale  generally  was  not  a  dealer 
within  an  occupation  tax  law.  In  Com.  v. 
Campbell,  33  Pa.  St.  380,  wherein  it  appeared 
that  a  tanner  sent  leather  to  Philadelphia, 
selling  it  there  though  not  keeping  a  store 
there,  it  was  held  that  he  was  not  a  dealer 
within  a  mercantile  tax  act.  The  court  said: 
"Every  manufacturer  must  sell  his  wares: 
but  he  is  not,  therefore,  classed  as  a  'dealer' 
in  them,  under  the  act  of  1846.  That  law 
distinguishes  between  dealers  and  manufac- 
turers; and,  therefore,  we  must  do  so.  A 
manufacturer  or  mechanic  is  taxed  for  sellin}^ 
his  wares,  only  when  he  keeps  a  store  or 
warehouse  away  from  his  manufactory,  in 
which  he  sells  the  wares,  in  the  manufacture 
of  which  he  is  'concerned  or  interested*— 
that  is,  as  whole  or  part  owner.  The  defend- 
ant is  a  tanner,  and  sends  his  leather  to  Bal- 
timore, and  sells  it  there.  That  is  not  a 
selling  within  the  state,  and,  therefore,  is 
not  a  ground  of  taxation  here.  He  sends 
some  to  commission  merchants  to  sell  for 
him.  For  that  he  is  not  taxable,  because 
the  commission  merchant  is  the  seller,  and 
pays  the  tax  as  such.  His  sales  at  his  tan- 
yard  are  plainly  not  a  ground  of  taxation. 
But  he  also  sends  leather  to  Philadelphia, 
and  sells  it  there,  though  without  keeping 
a  store  there;  and  according  to  the  decision'^ 
in  Berks  County  v.  Bertolet,  13  Pa,  St.  522, 
this  makes  him  taxable  as  a  seller  of  mer- 
chandise. In  that  decision  we  think  the  law 
was  misunderstood;  for  it  confounds  the  dis- 
tinction between  dealers  and  manufacturers* 
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which  is  clearly  marked  in  the  law.    Dealers 
are  the  middlemen  between  the  manufacturer 
or  the  producer  and  the  consumer;  and  they 
are  made  taxable  under  all  the  laws  we  have 
referred  to."    In  Ensign  v.  Coffelt,  102  Ark. 
568,  145  S.  W.  231,  it  was  held  that  a  person 
selling  a  patented  generator  or  gas  lighting 
system  in  the  usual  course  of  business  was 
not  a  dealer  within  a  statute  which  provided 
that  notes  given  for  such  appliances  should 
not  be  void  in  the  case  of  dealers.    The  court 
in  a  review  of  the  facts  said:     "These  gas 
systems  were  not  kept  in  a  store  in  the  ordi- 
nary course  of  business,  nor  were  they  sold 
in   the   ordinary   course  of  business.     They 
were   sold  through  agents  soliciting  orders 
therefor  by  said  Phelps,  who  was  the  manu- 
facturer thereof.     According  to  the  common 
understanding,    the    words    'merchant'    and 
'dealer'   are   employed   to   designate   persons 
who  are  engaged  in  the  business  of  buying 
and   selling  merchandise   or  other   personal 
property  in  the  usual  course  of  trade.    They 
are  usually  understood  as  being  something 
different  from  a  manufacturer.     While  it  is 
true  that  a  nuinufacturer  may  have  a  store 
or  business  house  in  which  he  may  buy  and 
sell  and  deal  in  the  very  articles  which  he 
manufactures  and  thus  become  a  merchant 
or  dealer  therein,  yet  if  he  manufactures  the 
articles  sold  upon  orders  and  only  sells  same 
on  such  orders,  then  he  is  not  a  merchant  or 
dealer  within  the  purview  of  the  exemption 
from  this  statute."     To  the  same  effect  see 
Union   County  Nat.   Bank  v.   Ozan   Lumber 
Co.  179  Fed.  710,  103  C.  C.  A.  684.    In  Com. 
V.   Hiller,  7  Pa.  Dist.  471,  a  person  selling 
the  products  of  his  slaughterhouse  was  said 
to    be    a    manufacturer    and    not    a    dealer 
in    meat.      See   also   supra,    the   subdivision 
Butcher.    In  Egan  v.  State  (Tex.)   68  S.  W. 
273,    a    company    manufacturing    ice   which 
sold  nothing  but  its  own  product  was  held 
not    to   be    a   dealer   in    ice.     In   Taylor  v. 
Vincent,  12  Lea   (Tenn.)    282,  47  Am.  Rep. 
338,   a  manufacturer  of  whisky   selling  his 
own  product  in  unbroken  packages  was  held 
not    to   be   a   dealer.      See   also   supra,   the 
subdivision  lAquor  Dealer. 

Milk  Dealer. 

In  Guilder  v.  State,  26  Ohio  Cir.  Ct.  Rep. 
221,  there  was  involved  a  statute  providing 
as  follows:  "No  dealer  in  milk,  and  no 
servant  or  agent  of  such  dealer,  shall  sell, 
exchange,  or  deliver,  or  have  in  his  custody 
or  possession,  with  intent  to  sell,  exchange 
or  deliver,  milk  from  which  the  cream  or 
part  thereof  has  been  removed,  unless  in  a 
conspicuous  place,  above  the  center,  upon  the 
outside  of  every  vessel,  can  or  package,  from 
which  or  in  which  such  milk  is  sold,  the 
words  'skimmed  milk'  are  distinctly  marked 


in  uncondensed  gothio  letters  not  less  than 
one  inch  in  length.  Whoever  violates  the 
provisions  of  this  section  shall  be  punished 
by  the  penalties  provided  in  sec.  1."  The 
court  held  that  the  word  "dealer"  as  used 
therein  included  one  who  sold  milk  obtained 
from  his  own  cows  as  well  as  one  who  bought 
and  sold  milk. 

Oil  Dealds. 

In  Texas  Co.  v.  Stephens,  100  Tex.  628,  103 
S.  W.  481,  wherein  it  appeared  that  a  statute 
provided  for  the  collection  of  a  tax  from  in- 
dividuals in  the  business  of  wholesale  "deal- 
ers" in  coal  oil,  the  court  said  that  persons 
might  be  said  to  deal  in  such  oil  whether 
they  bought  it  to  sell  again  or  not. 

Oleomabgabine  Dealeb. 

In  Ripper  v.  U.  S.  178  Fed.  24, 101  C.  C.  A. 
152,  it  was  held  in  construing  a  statute  regu- 
lating the  sale  of  oleomargarine  that  a  retail 
dealer  was  one  who  sold  in  less  quantities 
than  ten  pounds  at  a  time.  In  Tucker  v. 
Grier,  160  Fed.  611,  87  C.  C.  A.  513,  it  was 
held  that  a  grocer  sending  orders  to  a  firm 
for  oleomargarine  as  a  favor  to  certain 
past  customers  and  delivering  it  to  them 
without  profit  to  himself  was  not  a  wholesale 
dealer  in  oleomargarine.  The  court  said: 
"Was  plaintiff  a  dealer  in  oleomargarine f 
The  statute  provides  (Act  Aug.  2,  1886,  c. 
840,  24  Stat.  209  [U.  S.  Comp.  St.  1901, 
p.  22291)  that:  'Every  person  who  sells  or 
offers  for  sale  oleomargarine  in  the  original 
manufacturer's  packages  shall  be  deemed  a 
wholesale  dealer  in  oleomargarine.*  Did 
plaintiff  sell,  or  offer  for  sale,  oleomargarine? 
On  the  state  of  facts  set  forth  the  court 
thinks  not.  Plaintiff  gave  the  order  to 
Armour  &  Co.  for  the  10-pound  packages  of 
oleomargarine  for  his  customers,  and  request- 
ed it  shipped  to  his  own  care.  The  bills 
were  made  out  by  Armour  &  Co.  to  his 
customers  and  it  was  shipped  to  them 
through  its  local  branch  house  to  the  care  of 
plaintiff,  as  directed.  Armour  &  Co.  was  not 
even  directed  at  the  time  to  deliver  the  goods 
at  the  house  of  plaintiff.  Armour  &  Co. 
J  must  be  held  to  have  known  to  whom  the 
'goods  were  sold.  Its  branch  house  must  be 
held  to  have  known  it,  and  to  have  known 
why  it  was  shipped  to  the  care  of  plaintiff 
and  delivered  at  plaintiff's  store;  and  the 
knowledge  of  the  branch  house  was  the  knowl- 
edge of  the  Kansas  City  house  of  Armour  &, 
Co.  Hoover  v.  Wise,  91  U.  S.  308,  23  U.  S. 
(L.  ed.)  392.  Armour  &  Co.  knew  plaintiff 
was  not  buying  the  oleomargarine  from  them, 
and  in  all  reason  tb^y  knew  he  was  not  hand- 
ling it.  Shipping  goods  to  one  man  to  the 
care  of  another  does  not  constitute  a  sale 
to  the  man  to  whose  care  they  were  shipped. 
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But  it  is  said  plaintiff  actually  paid  Armour 
&  Co.  for  the  goods,  and  entered  the  charge 
on  his  own  books  against  his  customers.  So 
he  did;  but  before  he  did  that  the  'sale'  by 
Armour  &  Co.  to  his  customers  was  as  com- 
plete in  law  as  it  could  be.  The  sale  was 
complete  if  it  never  had  been  paid  for  by 
the  customers  (nor  any  one  else,  as  for  that)> 
and  just  as  complete  as  if  it  had  been  paid 
for  before  plaintiff  made  any  entry  upon 
his  books.  It  was  not  the  paying  for  the 
goods,  or  the  entering  upon  plaintiff's  books, 
that  completed  the  sale.  It  was  the  segrega- 
tion of  the  goods  from  the  mass  of  Armour 
&  Co.'s  stock  and  the  delivery  to  his  customer, 
and  the  delivery  was  complete  when  the 
goods  were  first  received  by  plaintiff^  who 
was  the  agent  of  his  customers  for  that 
purpose.  Suppose  the  customer  never  had 
paid  Armour  &  Co.  for  the  oleomargarine 
in  question;  would  that,  of  itself,  have  made 
plaintiff  l^ally  liable  for  it,  in  the  absence 
of  any  promise,  express  or  implied,  to  pay 
for  it?  Plaintiff  might  have  felt  morally 
liable  to  see  that  it  was  paid  for;  but  did 
that  make  him  legally  liable  therefor? 
Plaintiff  says  he  never  made  any  promise  to 
Armour  &  Co.  to  pay  for  it,  but  that  he  did 
pay  for  it  because  his  customers  requested 
him  to  do  so,  and  charged  the  purchase  price 
in  their  accounts  with  him.  He  did  this; 
but  did  that  make  him  the  purchaser? 
When  plaintiff  received  the  goods,  it  was  in 
law  a  delivery  to  the  customers.  They  had 
ordered  the  goods  through  plaintiff,  delivered 
in  that  way,  and  therefore  a  delivery  to 
plaintiff  was  a  delivery  to  them.  Plaintiff 
was  simply  the  agent  of  his  customers  to 
receive  the  goods.  Suppose,  at  the  moment 
the  goods  were  delivered  to  plaintiff,  his 
house  had  burned,  and  the  goods  had 
been  lost;  whose  loss  would  it  have  been? 
Plaintiff's?  By  no  means.  Why  not?  Be- 
cause the  goods  were  not  his.  He  received 
them  as  agent  for  his  customers.  He  after- 
wards paid  for  them  in  the  same  way,  but 
not  until  the  goods  were  delivered  to  him 
as  his  customers'  agent,  and  the  sale  was 
absolute  and  complete.  Did  subsequently 
charging  the  amount  of  money  he  paid  for 
his  customers  to  Armour  &.  Co.  for  the  goods 
at  their  request  alter  the  transaction?  Not 
at  all.  Before  that  was  done  the  sale  was 
complete  by  delivery,  and  nothing  was  left 
to  be  done  to  complete  it.  The  payment  for 
the  goods  and  the  entry  on  his  books  and 
the  delivery  of  the  goods  to  the  customer 
were  all  subsequent  to  the  delivery  by 
Armour  k  Co.,  and  the  manner  and  method 
of  doing  these  things  were  simply  matters 
of  accommodation  to  plaintiff's  customers. 
In  truth,  the  real  facts  show  plaintiff  was 
not  advancing  the  money  to  pay  for  the 
goods.    He  charged  the  cash  to  the  customer 


as  of  the  date  the  oleomargarine  was  sent 
out    from    his    store;    but    he    did   not   pay 
Armour  &  Co.  until  the  1st  of  the  month, 
and  at  that  time  his  customer  paid  him,  so 
that   in   fact   he   advanced   no   money.     The 
charge   on   plaintiff's   books   was    simply   to 
keep    the    matters    between    him     and    bis 
customers  correct,  and  that  only.    The  proof, 
as  before  stated,  shows  that  plaintiff  made 
no  promise  to  pay  for  the  goods,  although  he 
did  pay  for  them  in  the  way  stated.    Nor  di<l 
he  guarantee  payment.    Suppose  he  had;  did 
that  make  him  a  purchaser?     By  no  means 
If   he   did  not   purchase   them,   he   did   not 
own  them;  if  he  did  not  own  them,  he  had 
no  interest  in  them  to  sell;  if  he  did  not  sell 
or  offer  to  sell,  he  was  not  a  dealer."     In 
Weaver  v.  Ewers,  195  Fed.  247,  116  C.  C.  A 
219,    it  appeared   that   one   Ewers   and   hi» 
brother  were  licensed  retail  dealers  for  the 
sale  of  oleomargarine,  and  that  each  had  paid 
the   tax   required   by   law   for   the   first  six 
months    of    the   year    1910.      Ewers    .    .     . 
borrowed  a  package  of  oleomargarine   from 
his  brother,  his  supply  being  exhausted,  and 
returned  the  same  when  he  received  a  ship- 
ment.    The  court  said:     'To  hold  that  the 
facts    stated   constitute    Ewers   a   wholesale 
dealer  in  oleomargarine,  and  subjected  him 
to  payment  of  the  special  tax,  is  to  belittle 
the  object  and  purpose  of  the  oleomargarine 
Uw." 

Operator  of  Penny  Arcade. 

In  Fitchenberg  v.  Atlanta,  126  Ga.  62,  54 
S.  E.  933,  there  was  involved  a  municipal  ordi- 
nance declaring  that  ''any  merchant,  billiard 
table  or  ten  pin  alley  keeper,  or  other  dealer, 
who  shall  keep  open  doors  on  the  Sabbath 
day,"  shall  be  subject  to  punishment.  The 
court  construed  the  words  "dealer"  as  in- 
cluding one  who  operated  a  "penny  arcade" 
where  machines  exhibiting  pictures  to  a  per> 
son  dropping  a  penny  in  the  slot  were  kept 
for  profit. 

Pawnbroker. 

In  Graham  v.  State,  71  Miss.  208,  13  So. 
883,  it  was  held  that  a  pawnbroker  who  took 
a  pistol  in  pledge  and  thereafter  sold  it  for 
payment  of  the  money  loaned  was  not  a 
dealer  in  pistols  within  the  meaning  of  a 
privilege  tax  act. 

Plumber. 

In  Com.  v.  Gormly,  173  Pa.  St.  588.  34 
Atl.  282,  it  was  held  that  a  plumber  who  had 
no  other  place  of  business  than  his  workshop 
was  not  a  "dealer  in  goods,  wares  and  mer- 
chandise" within  the  meaning  of  the  mercan- 
tile license  tax  law.  The  court  said :  "In  the 
present  case  the  defendant  is  neither  a  manu- 
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facturer  nor  a  dealer,  in  the  strict  sense  of 
the  latter  term.  He  does  not  buy  to  sell  the 
articles  he  uses.  He  does  not  sell  them  in 
the  literal  sense  and  he  only  buys  them  when 
he  has  a  job  of  work  to  do  for  which  he 
requires  them.  As  between  the  dealer  and 
himself  he  is  the  consumer.  He  needs  the 
articles  in  his  business.  He  puts  them  into 
buildings  putting  his  own  work  upon  them, 
but  when  they  are  placed  there  they  are  not 
in  the  same  shape  as  when  he  received  them, 
but  as  a  compact  whole  composed  of  all  the 
materials  required  for  the  purpose,  no  mat- 
ter from  what  source  he  obtained  them.  For 
instance  a  complete  steam  heating  apparatus 
requires  boilers,  radiators,  pipes,  valves,  one 
or  more  furnaces,  and  other  articles  to  make 
a  complete  work.  Some  of  these  things  might 
be  obtained  from  one  dealer  and  others  from 
other  dealers,  but  the  ultimate  thing  which 
the  defendant  supplies  to  his  customer,  is 
not  the  thing  that  he  bought.  His  own  work 
too  must  be  added,  a  necessary  and  expensive 
part  of  the  completed  whole,  as  all  persons 
know  who  have  such  bills  to  pay.  How  then 
can  it  be  said  that  such  a  person  is  a  dealer 
when  the  thing  which  he  sells  is  not  the 
thing  which  he  buys.  Even  the  manufacturer 
who  does  sell  the  very  article  he  makes,  is 
not  liable  to  the  tax  unless  he  keeps  a  store 
at  which  his  products  are  sold,  how  then 
can  a  merd  mechanic  who  buys  ingredients 
from  others,  and  works  upon  them,  combining 
them  into  one  completed  whole,  be  regarded 
as  a  dealer?" 

PowDEB  Dealer. 

In  Delaware,  etc.  Canal  Co.'s  Case,  8  Pa. 
Co.  Ct.  496,  it  appeared  that  the  defendant 
company  sold  only  a  particular  brand  of 
powder  and  sold  that  exclusively  for  use  in 
the  mines  or  collieries  owned  by  the  com- 
pany. The  powder  was  usually  sold  at  a 
profit,  but  at  times  was  sold  for  less  than 
cost.  Holding  the  company  to  be  a  dealer 
in  powder  the  court  said:  "The  fact  that 
this  company  buys  powder  to  sell  it  at  a 
profit  brings  her  clearly  within  the  letter 
and  the  spirit  of  the  statute,  nor  is  she  re- 
lieved from  the  burdens  imposed  by  the  stat- 
ute because  she  confines  her  sale  to  her  own 
employees.  Neither  is  she  relieved  because 
at  times  she  sells  her  powder  for  less  than 
she  pays  for  it.  This  is  one  of  the  risks 
incident  to  trade  in  every  branch  of  mer- 
cantile business.  It  is  true,  business  men 
generally  buy  their  wares  to  sell  them  at  an 
advance  from  the  price  which  they  paid  for 
them,  but  a  fluctuation  of  the  market  may 
compel  them  to  sell  at  a  loss.  Such  may  be 
the  fact  in  this  case,  although  it  is  not  dis- 
closed by  the  testimony.  Neither  is  it  an 
excuse  that  only  a  particular  brand  of  pow- 
Ann.  Cas.  1917A.— 61. 


der  was  sold  by  the  appellant.  This  might 
be  more  to  the  advantage  of  the  seller  than 
to  the  buyer,  as  this  particular  brand  only 
was  allowed  to  be  used  in  her  mines.  Under 
the  facts  and  the  law,  we  cannot  escape  from 
arriving  at  the  conclusion  that  the  appellant 
was  a  dealer  under  the  provisions  of  the  act 
of  assembly  governing  dealers  in  merchan- 
dise." 

Produce  Dealeb. 

In  Barton  v.  Morris,  10  Phila.  360,  32  Leg. 
Int.  256,  it  was  held  that  a  farmer  was  not 
a  dealer  in  "goods,  wares,  merchandise,  com- 
modities or  effects  of  whatsoever  kind  or 
nature"  within  the  meaning  of  a  mercantile 
tax  law.  The  court  said:  **The  fact  that 
the  farmer  sometimes  accommodates  his 
neighbor  by  selling  his  produce,  we  do  not 
think  afifects  the  question,  even  if  he  should 
receive  a  small  commission  for  doing  so. 
This  may  make  him  an  agent,  but  as  he  does 
not  buy,  it  cannot  make  him  a  dealer."  See 
to  the  same  effect  Com.  t.  Davis,  11  Pa.  Dist. 
427.  Compare  Guilder  v.  State,  26  Ohio  Cir. 
Ct  Rep.  221. 

RAHJtOAD  Ticket  Dealer. 

In  State  v.  Ray,  109  N.  C.  736,  14  S.  E.  83, 
14  L.R.A.  529,  the  court  in  construing  a  stat- 
ute regulating  the  sale  of  and  dealing  in 
railroad  tickets  said:  "The  phrases,  'to  sell 
tickets,'  'to  deal  in  tickets,'  imply  in  business 
parlance  the  business  of  selling  or  buying 
and  selling  such  tickets.  They  imply,  not 
particular  sales — simply  a  sale — ^but  a  mul- 
tiplicity of  such  sales  in  the  sense  of  a  busi- 
ness." 

Real  Estate  Dealer. 

In  Blunt  V.  Walker,  11  Wis.  334,  78  Am. 
Dec.  709,  the  court  said:  "By  a  dealer  in 
real  property,  we  understand  a  person  who 
buys  and  sells  for  the  purpose  of  gain  and 
profit.  By  it,  no  one  would  understand  to 
be  meant  a  person  whose  business  it  is  to 
loan  money  upon  notes  or  bonds  and  mort- 
gages of  real  estate."  And  in  Council  v. 
Pridgen,  153  N.  C.  443,  69  S.  E.  404,  the 
court  said  that  neither  "contract"  nor  "deal" 
included  a  conveyance  of  real  estate.  See 
also  Reynolds  v.  Pray,  148  la.  213,  127  N. 
W.  60. 

Second-hand  Goods  Dealer. 

In  Eastman  v.  Chicago,  79  111.  178,  it  was 
held  that  booksellers,  a  small  part  of  whose 
business  consisted  of  buying  and  selling 
second-hand  books,  were  not  "dealers  in  sec- 
ond-hand goods"  within  the  meaning  of  an 
ordinance  requiring  a  license.  The  court 
isaid:      "It  appears,   by   stipulation,  defend- 
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ants  are  not  only  booksellers,  but  dealers  in 
all  that  class  of  goods  usually  kept  in  a  re- 
tail book  store,  such  as  maps,  legal  blanks, 
stereoscopes  and  stereoscopic  views,  engrav- 
ings and  paintings,  children's  toys  and  games, 
and  new  as  well  as  old  books.  Their  annual 
purchases  are  from  $15,000  to  $18,000.  Three- 
fourths  of  the  old  books  by  them  purchased 
are  imported  directly  from  England,  and 
these  purchases  of  that  class  of  books  over 
the  counter  do  not  exceed  $100  each  year.  Old 
books,  including  those  imported  as  well  as 
those  bought  over  the  counter,  constitute  but 
small  part  of  the  stock  carried  by  defendants. 
Tlieir  trade  consists  chiefly  in  what  are  strict- 
ly new  goods.  Obviously,  the  trade  in  second- 
hand books  is  a  mere  incident  to  their 
business.  Exchanges  of  new  books  for  old 
editions  of  the  same  work,  or  perhaps  for  old 
books,  are  constantly  being  made,  and,  in 
turn,  they  are  sold  as  customers  may  be 
found,  but  that,  we  suppose,  is  done  by  most 
.booksellers  everywhere,  to  a  greater  or  less 
extent.  It  would  be  plainly  unjust  to  charr 
acterize  defendants  as  'dealers  in  second- 
hand goods.'  Trading  in  old  or  second-hand 
books  is  not  their  principal  business,  except 
so  far  as  they  import  old  and  rare  works. 
Surely  it  was  not  intended  the  provisions  of 
the  ordinance  should  be  applied  to  importers 
of  old  and  rare  books.  It  is  not  so  declared 
in  the  ordinance,  and  we  are  not  willing  to 
extend  its  provisions  so  as  to  include  that 
trade  by  judicial  construction." 


CITY  OF  NEWPORT 

v. 

WAGN£B  ET  AI.. 

Kentucky  Court  of  Appeal*— February  23, 

1916. 
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''Dealer^  —  Meaning  of  Term  —  Mann- 
faotnrer  Selling  Prodnot. 

Plaintiffs  manufactured  soft  drinks  in  Ohio, 
and  sold  some  of  their  goods  in  Newport,  Ky., 
upon  orders  from  retail  dealers  in  Newport, 
by  means  of  solicitors  or  through  the  drivers 
of  their  wagons  acting  as  solicitors.  When 
a  retail  dealer  had  theretofore  purchased 
goods  from  them,  they  would  place  their 
^oods  upon  their  wagons  and  send  them  into 
Newport,  and  there  expose  them  for  sale  to 
such  dealer,  and  sell  and  deliver  such  goods  as 
he  might  desire.  If  any  person  otlier  than  a 
former  customer  desired  to  buy  goods  while 
the  wagons  were  in  Newport,  the  sale  would 
be  made,  and  the  goods  then  and  there  de- 


livered to  him.  Held  that,  while  some  of 
the  transactions  constituted  interstate  com- 
merce, some  of  them  were  intrastate  transac- 
tions, and,  whether  the  sales  were  made  in 
the  original  packages  or  not,  plain titTs  were 
doing  business  in  Newport  as  wholesale  deal- 
ers in  soft  drinks,  and  were  subject  to  a 
license  tax  imposed  by  that  state  upon  par- 
ties doing  the  business  of  a  wholesale  dealer 
in  such  goods. 

[See  note  at  end  of  this  case.] 

Interstate  Comnteree  —  Goods  in  Inter- 
state Transit  —  State  Regulation. 

Goods  delivered  to  a  common  carrier  at  a 
point  without  the  state,  consigned  to  a  pur- 
chaser at  his  residence  within  the  state,  are 
exempt  from  state  Regulations  during  the 
course  of  transportation. 

Power  to  Levj  Ooenpation  Tan  —  In- 
terstate  Business. 

A  state  may  levy  a  tax  upon  any  business 
carried  on  within  the  state,  as  on  the  occu- 
pation of  doing  business  as  a  merchant,  if 
such  tax  in  no  way  discriminates  against 
persons  residing  in  another  state  or  the 
products  and  manufactures  of  another  state, 
and  the  levying  of  such  a  tax  is  not  a  regu- 
lation of  or  restraint  upon  interstate  com- 
merce. 

Appeal  from  Circuit  Court,  Campbell 
coimty. 

Action  by  W.  T.  Wagner  et  aJ.,  plaintiffs, 
against  City  of  Newport,  defendant.  Judgment 
for  plaintiffs.  Defendant  appeals.  The  fact« 
are  stated  in  the  opinion.    Ricvebbesd. 

Otto  Wolf  for  appellant. 
H.  B,  Maokoy  and  Maokoy  d  Mackoy  for 
appelh 


[641]  Hurt,  J.— On  the  30th  day  of  April, 
1896,  the  General  Council  of  the  city  of  New- 
port,  which  is  a  city  of  the  second  class, 
adopted  an  ordinance,  which  is  entitled,  *'An 
ordinance  requiring  persons,  corporations  and 
companies  [642]  carrying  on  business,  occu- 
pations or  practicing  their  professions  in  the 
eity  of  Newport  to  take  out  a  license  tax 
therefor,  and  prescribing  a  penalty  for  the 
failure  of  such  person,  corporation,  or  com- 
pany so  to  do."  This  ordinance  was  amended 
on  April  30,  1910.  By  the  terms  of  this  ordi- 
nance each  person,  corporation  or  company, 
before  being  permitted  to  carry  on  any  trade, 
business,  or  profession  in  the  city  of  Newport, 
must  first  have  obtained  a  license  therefor. 
The  ordinance  prescribed  in  what  manner  the 
license  should  be  obtained,  to  whom  the  tax 
Was  payable,  and  the  amount  of  the  licen^e 
tax  required  for  the  carrying  on  of  each  trade, 
business,  or  profession,  and  further  provided, 
that  the  person,  corporation  or  company  hold- 
ing such  a  license  should  exhibit  it  in  some 
conspicuous  place  in  the  house  wherein  the 
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business  was  carried  on,  or  if  the  person 
holding  the  license  should  do  business  on  foot, 
he  should  have  the  license  with  him,  and  in 
case  of  peddlers  or  hucksters  or  other  persons, 
doing  business  with  vehicles^  should  have  a 
tag  or  tags  placed  in  a  conspicuous  place 
upon  his  vehicle,  indicating  that  he  was  a 
holder  of  such  license.  By  section  10,  of  the 
ordinance,  the  license  fee  imposed  by  the  or- 
dinance levied  and  collected  should  be  for  the 
purpose  of  paying  the  expenses  of  maintain- 
ing the  city  government.  By  other  provisions 
of  the  ordinance  a  penalty  was  imposed  upon 
such  persons,  corporations  or  companies  as 
violated  the  ordinance  and  fixed  the  penalties 
to  be  imposed  upon  them,  which  was  a  fine 
which  might  be  imposed  by  the  police  court. 

The  license  tax  required  by  the  ordinance 
for  each  person,  corporation  or  company  en- 
gaging in  manufacturing  or  wholesale  dealing 
in  "soft  drinks"  was  the  sum  of  $150.00.  A 
similar  ordinance,  so  far  as  it  has  any  appli- 
cation to  wholesale  dealers,  was  adopted  by 
the  General  Council  of  the  city  on  the  1st 
day  of  April,  1912,  and  which  repealed  the 
prior  ordinance  on  the  subject.  While  the 
two  ordinances  above  mentioned  were  in  force, 
the  appellees,  W.  T.  Wagner  &  Sons,  took  out 
licenses  during  the  years  1910,  1911,  1912 
and  1913,  for  the  privilege  of  engaging  as 
wholesale  dealers  in  the  business  of  selling 
"soft  drinks"  by  the  wholesale  and  paid  the 
license  tax  for  each  year,  in  all  amounting 
to  the  sum  of  $600.00. 

The  appellees  brought  this  suit  in  the 
Campbell  circuit  court  against  the  appellant, 
City  of  Newport,  alleging  [643]  that  they 
had,  under  a  mutual  mistake  of  themselves 
and  the  appellant,  that  they  were  compellable, 
in  order  to  carry  on  the  business  of  a  whole- 
sale dealer  in  "soft  drinks,"  in  the  city  of 
Newport,  to  procure  a  license  and  pay  the  tax 
required  by  the  ordinance  and  in  default  of 
so  doing  would  incur  the  penalties  denounced 
by  the  ordinance,  had  paid  the  license  tax  for 
the  years  1910,  1911,  1912  and  1913,  amount- 
ing in  all  to  the  sum  of  $600.00.  They  fur- 
ther alleged  that  they  were  a  partnership  and 
were  engaged  in  manufacturing,  selling  and 
delivering  the  different  waters  and  drinks 
commonly  known  and  described  as  "soft 
drinks,"  in  the  city  of  Cincinnati  and  State 
of  Ohio ;  and  during  the  years  for  which  they 
had.  paid  the  license  taxes  did  a  portion  of 
their  business  in  Newport,  Kentucky;  that 
the  business  carried  on  by  them  in  Newport 
was  conducted  as  follows: 

"Their  goods  were  manufactured  in  Cincin- 
nati ;  and  were  sold  and  delivered  to  the  retail 
dealers  in  such  goods  in  Newport;  that  the 
deliveries,  except  as  hereinafter  stated,  were 
made  upon  contracts  of  sale  therefor;  that 
these  contracts  were  made  through  orders  re- 
ceived at  their  place  in  Cincinnati,  from  the 
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persons  in  Newport,  by  means  of  the  post 
office  or  telephone,  or  through  orders  received 
by  the  solicitors  of  appellees,  or  the  drivers 
of  their  wagons,  which  ply  between  their  place 
of  business  in  Cincinnati  and  Newport;  that 
at  the  time  the  orders  were  received  and  the 
contracts  of  sale  made,  the  goods,  except  as 
hereinafter  stated,  were  situated  in  the  State 
of  Ohio;  that  the  greatest  number  of  persons 
to  whom  the  goods  were  delivered  were  regular 
customers  of  appellees  and  to  whom  their 
vehicles  make  visits  three  times  each  week 
for  the  purpose  of  soliciting  orders  by  the 
drivers  of  the  vehicles,  and  delivering  to  them 
goods  which  had  been  previously  ordered; 
that  most  of  those  persons,  who  were  regular 
customers,  were  retail  dealers,  and  by  a  gen- 
eral arrangement  made  through  standing  or- 
ders given  prior  to  or  at  the  time  of  the  be- 
ginning of  the  deliveries,  the  appellees  kept 
them  supplied  with  the  goods  without  any 
specific  orders  being  given  in  advance  of  a 
visit  by  appellees'  vehicles,  and  at  the  time 
of  a  visit  by  one  of  appellees'  wagons,  in  ac- 
cordance with  the  general  arrangement,  did 
deliver  to  such  customers  so  much  of  the 
goods  as  they  might  need,  but  the  goods  were 
of  the  same  kind  as  those  called  for  in  the 
standing  orders  [644]  and  were  delivered 
upon  the  same  terms,  in  all  respects,  and  for 
the  same  prices  and  upon  the  same  credits,  as 
specified  in  said  standing  orders,  and  for  the 
purpose  of  filling  the  standing  orders,  under 
said  general  arrangement,  the  wagons  of  ap- 
pellee carried  a  sufficient  amount  of  the  good  a 
to  furnish  a  customer  with  such  amount  as 
he  desired  to  buy,  but  with  the  exception  of 
the  goods  so  carried,  appellees  had  at  no  time- 
had  any  goods,  which  had  not  been  sold  at 
the  time  of  delivery,  in  Newport;  that  ap- 
pellees once  in  a  while  sold  a  case  of  said 
waters  and  drinks  from  its  said  vehicle  to 
some  person  who  asked  to  purchase  same,  or 
to  some  person,  who  had  been  solicited  to  be- 
come or  who  had  signified,  that  he  would  or 
might  become  a  regular  customer  of  said 
waters  and  drinks,  if  those  so  sold  to  him 
should  prove  satisfactory;  that  all  of  their 
goods  were  manufactured  and  bottled  at  their 
plant  in  Cincinnati;  and  were  put  in  covered 
and  fastened  bottles  and  siphons  and  there 
packed  in  separate  and  distinct  packages  or 
cases,  'as  the  nature  and  form  of  the  particu- 
lar waters  or  drinks  required,  and  according 
to  the  custom  of'  appellees  and  those  persons 
who  manufacture  and  sell  said  waters  and 
drinks  and  who  constitute  the  trade  in  gen- 
eral, and  were  then  shipped  in  appellees'  vehi- 
cles and  delivered  to  appellees'  said  customers 
in  said  city  of  Newport,  in  the  same  form  and 
shape  as  that  in  which  they  had  been  shipped 
and  carried;'  that  said  goods  remained  in 
unbroken  packages,  and  in  the  same  form  and 
shape,  at  all  times,  from  the  point  of  ship- 
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ment  to  the  point  of  delivery,  and  none  of 
said  packages  were  ever  sold,  except  as  an 
entirety." 

The  appellees  alleged,  further,  that  the  pro- 
visions of  the  ordinance.  In  so  far  as  it 
attempted  to  apply  to  them  and  to  their  busi- 
ness in  the  city  of  Newport,  was  in  contraven- 
tion of  article  1,  section  8,  paragraph  3,  of 
the  federal  constitution,  in  that  their  busi- 
ness was,  at  all  times,  interstate  commerce, 
and  that  the  provisions  of  the  ordinance  was 
a  restraint  to  and  regulation  of  interstate 
commerce. 

The  appellant  interposed  a  general  demur- 
rer to  the  petition,  which  was  overruled  by 
the  court,  and  judgment  rendered  in  favor  of 
appellees  for  the  recovery  of  the  sum  sued  for, 
and  perpetually  enjoined  the  appellant  from 
interfering  with  appellees  or  their  agents 
because  of  their  failure  to  procure  a  license 
and  pay  the  tax,  in  [645]  the  future.  The 
appellant  saved  proper  exceptions  to  the 
judgment  and  now  appeals  to  this  court. 

The  appellant,  by  its  demurrer,  admitted  as 
true  the  statement  of  facts,  as  set  forth  in 
the  petition,  and  the  question  now  presented 
for  adjudication  is,  Is  the  ordinance,  as  ap- 
plied to  the  business  conducted  by  appellees, 
a  regulation  of  and  restraint  upon  interstate 
commerce  so  as  to  be  in  violation  of  the  con- 
stitutional authority  of  the  Congress  of  the 
United  States,  to  regulate  commerce  among 
the  states?  When  the  exact  meaning  of  the 
allegations  of  the  petition  are  extracted,  it 
seems  to  set  forth  the  following  as  the  facts, 
as  constituting  the  exact  manner  of  conduct- 
ing appellees'  business.  They  are  manufac- 
turers of  ''soft  drinks,"  in  Cincinnati,  Ohio; 
they  sell  some  goods  in  Newport,  Kentucky, 
upon  orders  to  them  from  retail  dealers  in 
Newport,  which  are  received  by  them  through 
the  mail  and  telephone  and  by  means  of 
solicitors  for  them,  and  through  the  drivers 
of  their  wagons,  acting  as  solicitors,  in 
Newport;  when  a  retail  dealer  has  there- 
tofore purchased  goods  from  them,  they 
place  a  load  of  their  goods  upon  their  wagons 
and  send  it  into  Newport,  and  it  is  there 
exposed  for  sale  to  such  dealer,  and  if  he 
desires  to  do  so,  he  makes  a  purchase  of  such 
quantity  as  he  desires,  and  the  goods  are  then 
and  there  delivered  to  him;  if  any  person, 
other  than  one  having  theretofore  been  a  cus- 
tomer, desires  to  buy  any  of  the  goods  while 
the  wagons  are  in  Newport,  a  sale  is  made 
to  him  and  the  goods  then  and  there  deliv- 
ered; the  goods  are  sold  and  delivered  in  the 
same  bottles  and  vessels  in  which  they  were 
shipped,  and  packages  containing  a  number 
of  bottles  are  not  broken  before  sale  and 
delivery. 

It  has  been  held  by  the  courts  of  the  United 
States  that  a  state  has  no  authority  to  levy 
a  tax  upon  the  soliciting  and  taking  of  orders 


in  one  state,  for  the  sale  of  goods  which  are 
in  another  state,  and  w^hich  are  to  be  trans- 
ported by  a  common  carrier  from  the  prin- 
cipal, for  whom  the  contracts  of  sale  were 
made,  to  the  purchaser.     Brennan  v.  Titus- 
ville,  153  U.  S.  289,  14  S.  Ct.  829,  38  U.  S. 
(L.  ed.)  719,  and  many  others.    Contracts  for 
the  sale  of  goods  made  by  a  citizen  of  one 
state  with  a  citizen  of  another  state,  through 
the  medium  of  the  mails  or  by  telephone,  and 
which  are  delivered  by  the  seller  to  the  pur- 
chaser in  ''original  packages,''  by  means  of 
vehicles,   it  seems  would  be  protected  from 
taxation  by  the  authorities  of  the  state  to 
[646]   which  they  are  transported,  while  in 
the  "original  packages,"   and  in  the  hands 
of  the  seller.     Goods  delivered  to  a  common 
carrier  at  a  point  without  the  state,  consigned 
to  a  purchaser  at  his  residence  within  the 
state,  are  exempt  from  state  regulations,  dur- 
ing the  course  of  transportation.     Rhodes  \. 
Iowa,  170  U.  S.  412,  18  S.  a.  664,  42  U.  S. 
(L.  ed.)   1088.    It  was  held  in  Leisy  v.  Har- 
din, 135  U.  S.  100,  10  S.  Ct.  681,  34  U.  S. 
(L.  ed.)    128;   Lyng  v.  Michigan,  135  U.  S. 
161,  10  S.  Ct.  725,  34  U.  S.    (L.  ed.)   150; 
Bchollenberger  v.  Pennsylvania,  171  U.  S.  1, 
18  S.  Ct.  757,  43  U.  S.   (L.  ed.)   49,  that  a 
state  has  no  power  over  goods  shipped  from 
one  state  to  another  for  sale  in   Interstate 
commerce,  until  the  one  receiving  the  goods 
has  so  acted  upon  them,  that  they  have  be- 
come incorporated  and  mixed  with  the  mass 
of  property  in  the  state,  which  happens  when 
the  original  package  is  no  longer  such  in  his 
hands.    In  Brown  v.  Houston,  114  U.  S.  622. 
5  S.  Ct.  1091,  29  U.  S.  (L.  ed.)   257,  and  in 
Emert  v.  Missouri,  156  U.  S.  319,  15  S.  Ct 
367,  39  U.  S.   (L.  ed.)   437,  it  was  held  that 
property  sent  from  one  state  to  another,  for 
the   purpose   of  sale,  became  a  part  of  its 
general  property  and  amenable  to  its  laws  and 
subject  to  its  taxing  power,  provided  no  dis- 
crimination be  made  against  such  property  on 
accoimt  of  its  ownership  or  origin.    In  the 
case  at  bar,  some  of  the  transactions  were, 
without  doubt,  such  transactions  in  interstate 
commerce  as  would  not  render  the  appellees 
liable  for  the  license  tax,  which  was  imposed 
upon  a  wholesale  dealer  in  Newport  by  the 
ordinance,  but  the  transactions,  when  appel- 
lees, without  having  received  any  order  for 
the  shipment  of  goods  from  their  place  of 
business  in  Cincinnati,  and  without  any  con- 
tract for   their  delivery,  brought  the   c»x»d« 
into  Kentucky  and  into  Newport,  and  there 
exposed  them  for  sale,  and  sold  and  delivered 
them,  these  were  transactions  in  Kentucky, 
the  contract,  sale  and  delivery.    The  mere  fact 
that  appellees  contemplated  that  some  one, 
who  had  previously  purchased  goods,   wouM 
purchase  the  goods  when  they  should  be  ex- 
posed for  sale,  in  Newport,  could  not  be  con- 
strued into  a  negotiation  between  citizens  of 
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different  states,  for  the  sale  of  goods  then  in 
one  state  to  be  delivered  in  another;  neither 
was  there  any  contract  of  sale  of  such  goods, 
except  in  Kentucky.  So  far  as  the  sales  made 
in  Kentucky  were  concerned,  when  made  after 
the  goods  were  brought  into  Newport,  and 
without  any  previous  negotiations  for  the  pur- 
chase of  the  goods  by  the  persons  by  whom 
they  were  purchased  and  to  whom  they  were 
delivered  in  Newport,  the  appellees  were  sim- 
ply doing  business  as  wholesale  dealers  [647] 
in  "soft  drinks,"  wholly  within  the  city  of 
Newport,  although  the  goods  had  their  origin 
in  Ohio.  Whether  the  goods  so  sold  by  them 
are  within  the  protecting  clause  of  the  consti- 
tution of  the  United  States,  relating  to  inter- 
state commerce,  or  whether  sold  in  the  "orig- 
inal packages"  or  not,  does  not  seem  to  be 
material.  The  tax  imposed  by  the  ordinance 
wajB  not  a  direct  tax  upon  the  goods,  but  the 
license  and  tax  was  upon  the  privilege  of 
selling  goods  in  the  city  of  Newport,* in  the 
peculiar  way  of  a  wholesale  dealer.  Under 
such  license  and  tax  the  appellees  were  au- 
thorized to  sell  goods  manufactured  in  the 
state  of  Kentucky,  or  elsewhere,  as  well  as 
goods  manufactured  in  the  state  of  Ohio.  The 
mere  fact  that  such  license  tax  upon  a  whole- 
sale dealer,  who  carries  on  his  business  within 
a  state,  may  incidentally  affect  interstate 
commerce,  would  not  deprive  the  state  of  the 
authority  to  levy  it,  nor  would  it  destroy  the 
validity  of  the  ordinance.  Kolb  v.  Boonton, 
64  N.  J.  L.  163,  44  Atl.  873 ;  Stockard  v.  Mor- 
gan, 105  Tenn.  412,  68  S.  W.  1061;  Oliver 
Finney  Grocery  Co.  v.  Speed,  87  Fed.  408; 
York  V.  Chicago,  etc.  R.  Co.  56  Neb.  572,  76 
N.  W.  1065;  In  re  May,  82  Fed.  422;  Osborne 
V.  Mobile,  16  Wall.  479,  21  U.  S.  (L.  ed.)  470; 
Raguet  V.  Wade,  4  Ohio  107;  Territory  v. 
Farnsworth,  5  Mont.  303,  5  Pac.  869.  A  state 
is  authorized  to  levy  a  tax  upon  any  business 
carried  on  within  the  state,  as  on  the  occupa- 
tion of  doing  business  as  a  merchant,  if  such 
tax  is  not  levied  in  such  a  way  as  to  discrim- 
inate against  the  persons  residing  in  another 
state  or  the  products  or  manufactures  of 
another  state,  and  the  levying  of  such  a  tax 
and  in  such  way  is  not  a  regulation  of  or 
restraint  upon  interstate  commerce.  In 
Woodruff  ▼.  Parham,  8  Wall.  123,  19  U.  S. 
(L.  ed.)  382,  it  was  held  that  a  uniform  tax 
imposed  by  an  ordinance  of  Mobile  on  all  sales 
by  auction  in  the  city,  was  valid,  not  as  af- 
fecting interstate  commerce  because  it  was  a 
simple  tax  on  sales  of  merchandise  imposed 
alike  upon  all  sales  made  in  the  city,  whether 
a  sale  was  made  by  a  citizen  of  Alabama  or 
another  state,  or  whether  the  goods  sold  were 
the  produce  of  that  state  or  another.    In  Os- 
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borne  v.  Mobile,  16  Wall.  479,  21  U.  S. 
(L.  ed.)  470,  it  was  held  that  a  tax  imposed 
by  a  state  upon  a  business  carried  on  within 
the  state,  and  without  any  discrimination  be- 
tween its  citizens  and  those  of  other  states, 
was  valid.  The  inhibition  of  the  constitution  of 
the  United  States  as  regards  interstate  com- 
merce against  statutes  of  states  and  ordi- 
nances of  cities,  which  levy  taxes  upon  a  busi- 
ness which  is  carried  [648]  on  wholly  within 
the  state  or  city  making  the  ordinance,  is 
directed  against  such  statutes  and  ordinances 
as  discriminate  injuriously  in  the  manner  of 
laying  or  collecting  the  taxes  against  the  citi- 
zens or  products  of  one  state  in  favor  of  those 
of  another,  and  such  statutes  and  ordinances 
as  these  have  been  uniformly  held  to  be  un- 
constitutional. Com.  V.  Myer,  92'  Va.  809,  23 
8.  E.  915,  31  L.  R.  A.  379;  Osborne  v.  Mobile, 
supra;  Emert  v.  Missouri,  156  U.  S.  319,  15 
S.  Ct.  367,  39  U.  S.  (L.  ed.)  437;  Walling  v. 
Michigan,  116  U.  S.  446,  6  S.  Ct.  454,  29 
U.  S,  (L.  ed.)  691;  Robbins  v.  Shelby  County 
Taxing  Dist.  120  U.  S.  489,  7  S.  Ct.  592,  30 
U.  S.  (L.  ed.)  694;  Webber  v.  Virginia,  103 
U.  S.  344,  26  U.  S.  (L.  ed.)  565;  Cook  v. 
Pennsylvania,  97  U.  S.  566,  24  U.  S.  (L.  ed.) 
1015;  Welton  v.  Missouri,  91  U.  S.  276,  23 
U.  S.  (L.  ed.)  347;  Ward  v.  Maryland,  32 
Wall.  418,  20  U.  S.  (L.  ed.)  449;  Hinson  v. 
Lott,  8  Wall.  148,  19  U.  S.  (L.  ed.)  387.  The 
ordinance  complained  of  in  the  case  at  bar 
does  not  discriminate  between  the  citizens  or 
products  of  the  states,  but  the  tax  provided 
by  it  is  levied  upon  any  citizen  who  engages 
in  the  business  of  a  wholesale  dealer  in  "soft 
drinks,"  regardless  of  what  state  he  may  be 
a  citizen>  or  what  is  the  origin  of  the  goods 
sold  by  him.  To  place  any  other  construction 
upon  the  laws  relating  to  interstate  commerce 
would  be  to  make  an  injurious  discrimina- 
tion in  favor  of  the  citizens  and  goods  of  other 
states,  as  against  the  citizens  of  Newport. 

For  the  reasons  indicated  the  judgment  is 
reversed  and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


NOTE. 

The  reported  case  holds  that  a  partnership, 
which  manufactures  and  bottles  soft  drinks  in 
one  state  and  makes  sales  of  and  delivers  the 
same  from  its  wagons  in  a  city  of  another 
state,  is  liable  for  a  license  tax  imposed  by  the 
city  on  "wholesale  dealers"  in  such  goods. 
The  cases  discussing  the  meaning  of  "deal''  or 
"dealer"  are  reviewed  in  the  note  to  Common- 
wealth V.  Silverman,  reported  ante,  this  vol- 
ume, at  page  948. 
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COMMONWEALTH 

V. 

CONSOUDATED  DRESSED  BEEF 
COMPANY. 

Pennsylvania  Supreme  Court — July  1,  1914. 

24:5  Pa.  St.  606;  91  Atl.  1065. 


''Dealer**  —  Meanins  of  Tenii. 

A  purchaser  of  material  for  resale  is  a 
"dealer"  within  the  Act  of  May  2,  1899  (P. 
L.  194),  providing  for  the  imposition  of  a 
mercantile  license  tax  upon  dealers  in  goods, 
wares»  and  merchandise. 

[See  note'  at  end  of  this  case.] 

"Wholesale     Vendor*'    —    Meamine    of 
Term. 

A  person  engaged  in  the  business  of  pur- 
chasing cattle,  slaughtering  them,  and  selling 
the  beef  and  other  products  from  the  slaugh- 
tered animals  to  dealers^  is  a  'Wholesale 
vendor"  of  merchandise,  within  the  Act  of 
May  2,  1899  (P.  L.  184),  which  imposes  a 
mercantile  license  tax  on  wholesale  vendors. 

Appeal  from  Court  of  Common  Pleas,  Phil- 
adelphia county. 

Action  to  determine  defendant's  liability  to 
pay  mercantile  license  tax.  Commonwealth  of 
Pennsylvania,  plaintiff,  and  Consolidated 
Dressed  Beef  Company,  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

[605]  From  the  record  it  appeared  that  the 
case  was  heard  in  the  court  below  on  a  case 
stated  which  was  as  follows: 

''1.  It  is  hereby  agreed  by  the  parties  to 
the  above  proceeding  that  the  following  case 
be  stated  for  the  judgment  of  the  court. 

"2.  The  Consolidated  Dressed  Beef  Com- 
pany is  a  corporation  of  Pennsylvania,  or- 
ganized for  the  purpose,  and  engaged  exclu- 
sively, in  the  City  of  Philadelphia,  in  [606] 
the  business  of  the  purchase  of  cattle,  the 
slaughtering  of  the  same  and  the  sale  of  the 
beef  and  other  products  obtained  from  the 
animals  slaughtered.  The  cattle  are  slaugh- 
tered and  dressed  by  the  defendant  at  the 
abattoir  in  the  West  Philadelphia  stock  yards. 
All  sales  made  by  the  defendant  are  sales  of 
the  beef  and  other  products  of  the  cattle 
slaughtered  by  the  defendant.  All  sales  made 
by  the  defendant  are  made^  at  the  place  where 
the  defendant  slaughters  the  cattle.  The  de- 
fendant does  not  keep  a  store  or  warehouse 
for  the  purpose  of  vending  and  disposing  of 
any  goods,  wares  or  merchandise.  All  sales 
made  by  the  defendant  are  made  only  to  deal- 
ers in  or  vendors  of  beef  or  other  products 
obtained  from  the  animals  slaughtered.  The 
sales  of  the  defendant  during  the  year  1913 


amounted  to  $4,334,500.  The  Board  of  Mer- 
cantile Appraisers  for  the  County  of  Philadel- 
phia assessed  against  the  defendant  as  a 
wholesale  vendor  for  the  year  1913  a  mercan- 
tile license  tax  of  $2,167.46,  from  which  assess- 
ment the  defendant  appealed  to  the  said  board 
on  May  8,  1913,  the  day  assigned  by  the  board 
to  hear  the  appeal.  The  appeal  was  dismisBed 
by  the  said  board  and  the  defendant  on  May 
9,  1913,  appealed  to  this  court. 

"3.  If,  under  the  above  facts,  the  defendant 
is  liable  to  the  said  mercantile  license  tax, 
judgment  shall  be  entered  for  the  Common- 
wealth of  Pennsylvania  for  $2,167.45;  other- 
wise judgment  shall  be  entered  for  the  de- 
fendant. 

''4.  Each  party  shall  have  the  right  to  ap- 
peal from  the  judgment  entered  by  the  court." 

Theodore  F,  Jenkins  for  appellant. 
John  T.  Murphy  for  appellee. 

[607]  Potter,  J. — ^This  is  an  appeal  from  the 
assessment  of  a  mercantile  license  tax.  From 
the  facts  as  set  forth  in  the  ease  stated  for  the 
decision  of  the  court  below,  it  appears  that  the 
defendant  is  engaged  in  the  business  of  pur- 
chasing cattle,  slaughtering  them,  and  selling 
the  beef  and  other  products  obtained  from  the 
slaughtered  animals.  The  sales  are  made  onlj 
to  dealers  in,  and  vendors  of  the  beef  and  oth- 
er products.  The  court  below  held  that  under 
the  facts  as  stated,  the  defendant  was  prop- 
erly assessed  for  a  mercantile  license  tax,  and 
is  liable  for  the  payment  thereof,  and  judg- 
ment was  therefore  entered  against  it  accord- 
ingly. 

From  our  review  of  the  record,  we  are  un- 
able to  see  how  the  court  below  could  have 
reached  any  other  conclusion,  than  that  de- 
fendant is  a  dealer  in,  and  vendor  of  goodi 
and  merchandise.  It  buys  cattle,  which  are 
for  it  the  raw  material,  and  it  converts  that 
material  into  forms  and  sizes  suitable  for  the 
market  which  it  supplies,  and  it  then  sells 
the  material,  as  merchandise,  to  others  who 
vend,  and  deal  at  retail  in  the  same  products. 
It  buys  material,  to  sell  again,  and  therefore 
comes  within  the  proper  definition  of  a  dealer, 
as  the  term  is  used  in  the  Act  of  May  2,  1899, 
P.  L.  184,  under  which  the  mercantile  [608] 
license  tax  is  imposed.  It  subjects  the  mate- 
rial which  it  buys  to  certain  manipulation?, 
but  those  ai:e  not  such  as  to  properly  consti- 
tute it  a  manufacturing  corporation.  This 
was  decided  in  the  case  of  Com.  v.  Consoli- 
dated Dressed  Beef  Co.  242  Pa.  St.  163,  8!^ 
Atl.  975.  Nor  does  the  defendant  make  sale 
of  that  which  it  raises  upon  its  own  premist^s, 
as  in  the  case  of  a  farmer  who  sells  his  own 
cattle,  raised  upon  his  farm.  The  defendant 
carries  on  a  business  properly  termed  as  mer- 
chandising, and  a  large  one  at  that.  It  would 
be  difficult  to  find  a  better  example  of  a  deal- 
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«r  or  vendor  of  merchandise,  upon  a  large 
scale.  Defendant  buys  for  the  sole  purpose 
of  selling  again,  that  which  it  has  purchased. 
We  think  the  learned  court  below  was  clearly 
right  in  holding  that  the  defendant  company 
was  liable  to  assessment  as  a  wholesale  vendor 
of  merchandise,  and  judgment  was  therefore 
properly  entered  against  the  defendant,  upon 
the  case  stated. 

The  assignments  of  error  are  overruled,  and 
the  judgment  is  affirmed* 


NOTE. 

The  reported  case  holds  that  a  corporation 
operating  a  slaughterhouse  and  engaged  in 
the  business  of  purchasing  cattle,  slaughter- 
ing them  and  selling  the  product  at  whole- 
sale, is  a  dealer  in  goods  and  merchandise 
within  the  meaning  of  a  license  tax  act.  For 
a  discussion  of  the  meaning  of  the  term 
"deal"  or  "dealer,"  see  the  note  to  Common- 
wealth V.  Silverman,  reported  ante,  this  vol- 
ume, at  page  948. 
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BLACKWELL. 


Georgia  Supreme  Court — February  23,  1915 
143  Ga.  237;  84  S.  M.  472. 


Interstate  Coatmeroe  —  State  Regula- 
tion of  Railroad  —  Re^niring  Pre- 
oantions  at  Crossings. 

The  provision  of  the  Civil  Code  (1910), 
§  2675,  which  requires  the  engineer  of  a 
locomotive  to  check  the  speed  thereof  on  ap- 
proaching a  public  road  crossing,  so  as  to 
stop  in  time  should  any  person  or  thing  be 
crossing  the  railroad  track  on  said  road,  is 
not  unconstitutional  as  applied  to  a  railway 
train  while  engaged  in  interstate  commerce, 
under  the  conditions  set  forth  in  paragraph 
23  of  the  defendant's  answer,  on  the  ground 
that,  as  thus  applied,  the  statute  is  a  regu- 
lation of  interstate  commerce  and  repugnant 
to  the  provisions  of  the  Constitution  of  the 
United  States  that  "the  Congress  shall  have 
power  to  rep^ulate  commerce  with  foreign  na- 
tions and  among  the  several  states."  The 
statute  is  an  exercise  of  the  police  power  of 
the  state,  though  to  some  extent  it  may  in- 
directly affect  interstate  transportation. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Certified  question  from  Court  of  Appeals. 

Action  for  death  by  wrongful  act.     Eliza- 
beth  Blackwell,  plaintiff,  and  Seaboard  Air- 
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Line  Railway,  defendant.  Judgment  for 
plaintiff  in  trial  court.  Bill  of  exceptions  to 
Court  of  Appeals  sued  out  by  defendant. 
Question  propounded  by  Court  of  Appeals  to 
Supreme  Court.     Question  answebed. 

( 

[237]  Elizabeth  Blackwell  brought  suit 
against  the  Seaboard  Air -Line  Railway  for  an 
alleged  homicide  by  the  defendant  of  her 
minor  son,  who,  traveling  while  along  a  public 
road,  came  to  a  crossing  on  its  line,  whidi  was 
about  two  miles  east  of  the  city  of  Elberton, 
where  defendant's  track  crossed  such  public 
road,  and,  while  crossing  over  the  track  in  a 
buggy,  was  struck  and  killed  by  the  engine  of 
the  defendant.  An  act  of  negligence  alleged 
in  the  petition  was  the  failure  on  the  part 
of  tile  defendant  to  comply  with  the  provi- 
sions of  the  statute  of  this  State  commonly 
known  as  the  ''blow-post  law."  The  23d 
-paragraph  of  the  defendant's  plea  was:  "And 
ior  [238]  further  plea  and  answer  in  this  be- 
half this  defendant  says  that  in  paragraph 
twelve  (12)  of  said  petition  it  is  alleged  as 
an  act  of  negligence  that  the  engineer  in 
charge  of  the  engine  which  is  alleged  to  have 
caused  the  injury  complained  of  failed  to 
blow  the  whistle  of  the  engine  at  a  blow-post 
400  yards  south  of  the  crossing  where  the 
homicide  is  alleged  to  have  occurred,  and 
failed  to  keep  blowing  said  whistle  until  the 
train  arrived  at  the  crossing;  and  in  para- 
graph thirteen  (13)  of  said  petition  it  is  .al- 
leged that  the  employees  of  the  defendant  in 
-charge  of  tlie  engine  which  is  alleged  to  have 
•brought  about  the  injury  complained  of  failed 
'to  check  the  speed  of  the  train  at  the  blow- 
post  400  yards  south  of  the  crossing,  and 
failed  to  keep  checking  the  same  until  it 
reached  the  crossing,  so  as  to  stop  in  time 
should  any  person  or  thing  be  crossing  said 
track  on  said  road;  and  such  failure  on  the 
part  of  the  employees  on  said  train  is  alleged 
in  said  paragraph  to  be  negligence.  In  other 
parts  of  said  petition  it  is  inferentially 
charged  that  a  failure  on  the  part  of  the  em- 
ployees in  charge  of  the  train  to  comply  with 
what  is  known  as  the  blow-post  law  in  force 
in  this  State  was  negligence  on  the  part  of 
this  defendant;  and  it  is  sought  in  said  pe- 
tition, and  especially  the  paragraphs  above 
referred  to,  to  charge  this  defendant,  as  a 
matter  of  law,  in  failing  to  have  its  employees 
comply  with  the  provisions  of  said  blow-post 
law.  This  defendant  denies  that  the  failure 
to  comply  with  said,  blow-post  law  was  negli- 
gence on  its  part  relatively  to  the  transac- 
tion in  question.  This  defendant  alleges  that 
the  law  above  referred  to  as  the  blow-post  law 
is  that  set  forth  in  sections  2675,  2676,  and 
2677  of  the  Code  of  this  State,  adopted  in 
1910,  and  is  in  the  following  language: 

"  *§  2676.  A  post  to  he  erected.  There  must 
be  fixed  on  the  line  of  said  roads,  and  at  the 
distance  of  four  hundred  yards  from  the  cen- 
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ter  of  each  of  such  road  crossings,  and  on 
each  side  thereof,  a  post,  and  the  engineer 
shall  be  required,  whenever  he  shall  arrive 
at  either  of  said  posts,  to  blow  the  whistle  of 
the  locomotive  until  it  arrives  at  the  public 
road,  and  to  simultaneously  check  and  keep 
checking  the  speed  thereof,  so  as  to  stop  in 
time  should  any  person  or  thing  be  crosing 
said  track  on  said  road. 

"*§  2676.  Negotiating  to  erect  such  posts. 
Should  any  company  fail  or  neglect  to  put 
up  said  posts,  the  superintendent  thereof  shall 
be  guilty  of  a  misdemeanor. 

"  *§  2677.  Failing  to  blow  tohistU.  If  any 
engineer  neglects  to  [239]  blow  said  whistle  as 
required,  and  to  check  the  speed  as  required, 
he  is  guilty  of  a  misdemeanor :  Provided,  that 
within  the  corporate  limits  of  the  cities, 
towns,  and  villages  of  this  State,  the  several 
railroad  companies  shall  not  be  required  to 
blow  the  whistle  of  their  locomotives  on  ap- 
proaching crossings  or  public  roads  in  said 
corporate  limits,  but  in  lieu  thereof  the  engi- 
neer of  said  locomotive  shall  be  required  to 
signal  the  approach  of  their  trains  to  such 
crossings  and  public  roads  in  said  corporate 
limits,  by  tolling  the  bell  of  said  locomotive; 
and  on  failure  to  do  so,  the  penalties  of  this 
section  shall  apply  to  such  offense.' 

"This  defendant  avers  that  the  train  of  de- 
fendant which  is  referred  to  in  the  petition, 
as  appears  from  the  allegations  of  said  peti- 
tion, was  a  train  which  ran  from  Atlanta  in 
the  State  of  Georgia  to  Abbeville  in  the  State 
of  South  Carolina,  and  said  train  was  used  as 
an  instrumentality  of  this  defendant  in  carry- 
ing on  its  business  as  an  interstate  carrier 
of  passengers  and  freights  between  the  points 
named,  and  in  said  train  were  carried  passen- 
gers from  the  State  of  Georgia  to  the  State 
of  South  Carolina  and  other  States,  and  bag- 
gage from  points  in  the  State  of  Georgia  to 
points  in  the  State  of  South  Carolina  and 
other  States,  and  upon  said  train  also  the 
Southern  Express  Company,  under  a  contract 
with  this  defendant,  carried  articles  of  freight 
between  Atlanta  and  other  points  in  the  State 
of  Georgia  to  Abbeville  and  other  points  in 
the  State  of  South  Carolina,  and  other  points 
in  other  States,  and  upon  said  train  were  also 
carried  the  mails  of  the  United  States,  and 
the  train  in  question  was  actually  engaged  in 
commerce  between  the  several  States,  and  es- 
pecially between  the  State  of  Georgia  and  the 
State  of  South  Carolina.  This  defendant  avers 
that  the  line  of  this  defendant  over  which 
said  train  was  operated  ran  from  the  City 
of  Atlanta,  in  the  State  of  Georgia,  to  and 
over  the  Savannah  river,  which  is  the  bound- 
ary line  between  the  State  of  Georgia  and  the 
State  of  South  Carolina,  and  thence  to  the 
City  of  Abbeville,  in  the  State  of  South  Caro- 
lina, and  thence  to  other  points  in  the  States 
of  North  Carolina  and  Virginia.     This  de- 


fendant alleges  that  between  the  City  of  At- 
lanta, in  the  State  of  Georgia,  and  the  Savan- 
nah river,  where  the  same  is  the  boundary  line 
of  the  State  of  Georgia,  there  are  one  hundred 
and  twenty-four  (124)  points  where  the  line 
of  this  defendant  crosses  public  roads  of  the 
different  counties  of  this  State,  established 
pursuant  to  law,  [240]  and  all  of  such  cross- 
ings are  at  grade.  This  defendant  alleges  thtt 
the  distance  from  the  City  of  Atlanta  to  the 
line  of  the  State  at  the  Savannah  river,  trav- 
ersed by  the  line  of  railway  of  this  defendant, 
is  one  hundred  and  twenty-three  (123)  miles. 
This  defendant  alleges  that,  according  to  the 
provisions  of  said  blow-post  law  above  set 
forth,  it  is  required  of  the  engineer  in  charge 
of  railway  trains  to  begin  to  check  the  train 
at  a  point  400  yards  from  each  road  crossing 
and  to  continue  to  check  during  the  time  that 
said  400  yards  is  being  traversed,  and  have 
the  engine  under  such  control  at  the  crossing 
that  if  any  person  or  thing  shall  be  upon  the 
crossing  it  shall  be  in  the  power  of  the  en- 
gineer to  stop  the  train  before  it  passes  the 
crossing.  This  defendant  avers  that  in  order 
to  comply  with  said  law  it  will  be  necessary 
for  the  engineer  in  charge  of  the  train  to  so 
slacken  the  speed  of  the  train  that  there 
would  be  practically  a  full  stop  of  the  train 
at  each  of  the  road  crossings  over  which  the 
line  of  railway  was  constructed.  This  de- 
fendant avers  that  the  time  that  would  be 
required  to  so  check  and  slacken  the  speed  of 
the  train,  and  then,  after  the  crossing  was 
passed,  to  increase  the  speed  to  the  rate  at 
which  the  train  was  running,  would  depend 
upon  various  conditions  that  might  or  might 
not  exist  at  the  time  and  at  the  crossings, 
such  as  the  weight  of  the  train,  the  state  of 
the  weather  as  affecting  the  condition  of  the 
rail,  and  the  per  cent  of  the  grade.  This 
defendant  avers  that  to  comply  with  said  law 
relatively  to  a  train  composed  of  an  engine 
and  three  cars,  consisting  of  a  mail-car  and 
two  coaches  or  similar  cars,  the  time  con- 
sumed in  checking  and  slackening  speed  and 
increasing  speed  after  the  crossing  was  passed 
would  not  be  less  than  three  (3)  minutes,  and 
that  if  the  train  was  composed  of  a  larger 
number  of  cars  the  time  consumed  would  be 
greater.  This  defendant  avers  that  this  alle- 
gation as  to  the  time  consumed  in  complying 
with  such  law  at  each  crossing  is  based  upon 
ordinary  conditions;  that  is,  where  there  is 
no  grade,  or  the  percentage  of  grade  is  low. 
where  the  conditions  of  the  weather  are  such 
as  not  to  affect  the  track,  and  all  condition? 
are  usual  and  ordinary.  This  defendant  a%'ers 
that  where  the  grade  is  heavy  or  great  and 
the  track  is  affected  by  the  weather,  the  time 
consumed  would  be  greater.  Tliis  defendant 
avers  that,  a  train  composed  of  an  engine  and 
freight-cars  being  ordinarily  a  longer  train 
than  a  passenger-train,  the  time  consumed  in 
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complying  with  said  law  at  each  crossing  with 
[241]  the  average  freight-train  would  be  not 
less  than  five  minutes.     This  defendant  avers 
that  the   train   referred  to   in   the  petition, 
whicli  is  alkged  to  have  caused  the  injury 
complained  of,  was  a  train  composed  of  an  en- 
gine, a  mail-car,  and  two  coaches;  that  is  to 
say,  a  train  composed  of  an  engine  and  three 
ordinary  coaches;   and  this  defendant  avers 
that  if  the  provisions  of  the  blow-post  law 
above  set  forth  had  been  complied  with  on  the 
day  in  question,  from  the  time  that  said  train 
left  Atlanta,  in  the  State  of  Georgia  until  it 
reached  the  Savannah  river,  the  boundary  line 
of  the  State,  that  at  least  three  minutes  would 
have  been  consumed  at  each  crossing  in  com- 
plying with  said  blow-post  law,  and  that  the 
time  consumed  in  compliance  with  said  law  on 
the  day  in  question  between  the  City  of  Atlanta 
and  the  Savannah  river  would  have  been  more 
than  six  hours.     This  defendant  alleges  that 
according   to   the   adopted   schedule   of   said 
train  the  time  consumed  in  running  from  the 
City  of  Atlanta  to  the  Savannah  river  was 
four    hours    and    thirty    minutes;    and   this 
schedule  was  operated  by  giving  a  signal  from 
the  whistle  of  the  engine  on  the  approach  to 
each  crossing,  but  not  checking  and  slacken- 
ing speed  in  approaching  the  crossing;   and 
that  if  said  law  had  been  complied  with,  the 
time  consumed  in  operating  the  train  from 
the  City  of  Atlanta  to  the  Savannah  river 
would  have  been  more  than  ten  hours  and  a 
half.     This  defendant  further  avers  that  the 
maximum    rate    of    speed    for    freight- trains 
upon    the   line   of   this   defendant   is   twenty 
miles  an  hour;  and  that  if  the  law  was  com- 
plied with  in  the  operation  of  freight- trains 
between  the  City  of  Atlanta  and  the  Savannah 
river,  the  time  consumed  in  complying  with 
said  law  at  the  public-road  crossings  would  be 
ten  hours  or  more,  and  the  time  consumed  in 
operating  a  freight-train  between  the  City  of 
Atlanta   and  the   Savannah   river   would  be 
more  than  sixteen  hours.    This  defendant  fur- 
ther alleges  that  the  124  public-road  crossings 
above  referred  to  are  the  usual  and  ordinary 
grade  crossings,  and  there  is  nothing  in  the 
conditions  surrounding  which  makes  any  one 
of  them  peculiarly  dangerous,  other  than  such 
danger  as  may  result  from  the  crossing  of  a 
public    road   by   a   railroad   track  at   grade. 
This   defendant  further  alleges  that  between 
the  City  of  Atlanta  and  the  Savannah  river 
the  line  of  railway  of  this  defendant  crosses 
the  tracks  of  two  other  railroads,  and  that 
under    the  laws  of  this  State,  wherever  one 
railroad  track  crosses  another,  the  engineer 
in  charge  of  the  train  is  required  to   [242] 
bring  his  train  to  a  full  stop  fifty  feet  from 
the  crossing,  and  that  the  time  consumed  in 
such    crossings  would   increase  the  time  re- 
<juired    to    operate   the   trains    between    the 
points  Above  referred  to.     This  defendant  al- 


RY.  V.  BLACKWELL.  969 

2S7. 

leges  that  the  blow-post  law  above  referred  to, 
in  so  far  as  it  requires  the  engineer  in  charge 
of  trains  to  begin  to  check  his  train  at  a  point 
400  yards  from  the  crossing  and  to  keep  check- 
ing until  the  crossing  is  reached,  and  have  his 
train  under  such  control  that  the  same  can  be 
stopped  if  there  should  be  any  person  or  thing 
upon  said  track  at  said  crossing,  is,  as  applied 
to  the  train  in  question  which  is  alleged  to 
have  brought  about  the  injury  complained  of, 
a  regulation  of  interstate  commerce  and  an 
unreasonable  regulation  of  such  commerce, 
and  is  in  violation  of  paragraph  three,  section 
eight,  article  one,  of  the  constitution  of  the 
United  States,  which  declares,  'The  Congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States 
and  with  the  Indian  tribes,'  which  confers 
upon  Congress  the  exclusive  power  to  regulate 
the  commerce  among  the  several  States;  and 
said  blow-post  law  is,  as  applied  to  the  train 
in  question,  null  and  void.  Wherefore  this 
defendant  says  that  each  and  every  allegation 
of  said  petition  which  charges  this  defendant 
with  negligence  in  failing  to  comply  with  said 
law,  and  especially  paragraphs  twelve  and 
thirteen  of  said  petition,  set  forth  no  act 
which  would  in  law  amount  to  negligence; 
and  this  defendant  alleges  that  it  is  not 
guilty  of  any  negligence  under  the  facts  so 
alleged,  and  is  not  liable  to  plaintiff  on  ac- 
count of  its  failure  to  comply  with  the  pro- 
visions of  said  blow-post  law;  and  all  of  this 
said  defendant  is  ready  to  verify." 

To  this  special  plea  the  plaintiff  filed  a 
written  demurrer,  and  a  motion  to  strike  the 
same,  upon  the  ground  that  it  set  forth  no 
legal  defense  against  the  cause  of  action  set 
out  in  the  plaintiff's  petition.  The  trial  court 
sustained  the  demurrer  and  struck  the  special 
plea  above  referred  to,  "except  so  much  as 
reads  as  follows:  'This  defendant  denies  that 
was  negligence  on  its  part  relatively  to  the 
the  failure  to  comply  with  said  blow-post  law 
transaction  in  question.'  "  The  defendant  ex- 
cepted pendente  lite,  assigning  error  upon  this 
ruling.  The  case  proceded  to  trial,  and 
resulted  in  a  verdict  in  favor  of  the  plaintiff. 
The  defendant's  motion  for  a  new  trial  having 
been  overruled,  it  sued  out  a  bill  of  exceptions 
to  the  Court  of  Appeals,  assigning  error  upon 
the  refusal  to  grant  a  new  [243]  trial,  and 
upon  the  exceptions  pendente  lite.  The  Court 
of  Appeals  propounded  the  following  question 
to  this  court:  "Is  the  provision  of  the  Civil 
Code,  §  2675,  which  requires  the  engineer  of 
a  locomotive  to  check  the  speed  thereof  on 
approaching  a  public-road  crossing,  so  as  to 
stop  in  time  should  any  person  or  thing  be 
crossing  the  railroad  track  on  said  road,  un- 
constitutional so  far  as  applied  to  a  railway 
train  while  engaged  in  interstate  commerce, 
under  the  conditions  set  forth  in  paragraph 
28  of  the  defendant's  answer,  tor  the  rea£on 
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that,  as  thus  applied,  the  statute  is  a  regula- 
tion of  interstate  commerce  and  repugnant  to 
the  provision  of  the  constitution  of  the  United 
States  that  ^the  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations  and 
among  the  several  States  ?' "  ( In  incorporat- 
ed towns  or  cities  the  bell  of  the  engine  is 
required  to  be  rung  in  approaching  public 
crossings,  in  lieu  of  the  blowing  of  the 
whistle. ) 

Cohh  d  Erunn,  Z.  B,  Rogers,  H,  J.  Brewer, 
and  F.  C.  Shackelford  for  plaintiff  in  error. 
Pulliam  Proffilt  for  defendant  in  error. 

Lumpkin,  J. — ^It  is  well  established  by  deci- 
sions of  the  Supreme  Court  of  the  United 
States  that  the  right  to  regulate  interstate 
commerce  is  exclusively  vested  in  Congress^ 
and  that  the  States  cannot  pass  any  laws 
directly  regulating  such  commerce;  but  that 
the  States  may,  in  the  exercise  of  their  police 
power,  pass  laws  in  the  interest  of  public 
safety  which  do  not  interfere  directly  with 
the  operation  of  interstate  commerce;  that  the 
constitutionality  of  a  State  statute  regulating 
the  operation  of  railroad  trains  depends  upon 
its  effect  on  interstate  commerce;  and  that, 
in  the  absence  of  congressional  regulation  on 
the  subject,  a  State  may  make  reasonable 
regulations  as  to  the  manner  in  which  trains 
shall  approach,  and  give  notice  of  their  ap- 
proach to,  dangerous  crossings,  so  long  as 
they  are  not  a  direct  burden  upon  interstate 
commerce.  Southern  R.  Co.  v.  King,  217  U. 
S.  624,  30  S.  Ct.  594,  64  U.  S.  (L.  ed.)  868. 
No  exact  rule  can  be  formulated  by  which 
to  determine  in  advance  what  enactments 
along  this  line  by  States  are  valid  and  what 
are  invalid.  In  Southern  H.  Co.  v.  Atlanta 
Sand,  etc.  Co.  136  Ga.  35,  68  S.  E.  807,  it  was 
said  (p.  46)  :  "As  the  Supreme  Court  of  the 
United  States  have  mentioned  reasonableness 
as  a  guide  in  determining  the  extent  to  which 
a  State  law  may  affect  interstate  shipments 
without  being  invalid,  and  as  reasonableness 
or  unreasonableness  is  a  matter  for  which  no 
absolute  standard  can  be  prescribed,  [244]  but 
a  thing  sometimes  appears  reasonable  to  one 
mind,  yet  unreasonable  to  another,  and  even 
the  same  person  may  change  his  view  as  to 
what  is  reasonable  with  age,  experience,  and 
reflection,  the  determination  of  questions  like 
that  now  before  us  involves  no  small  diffi- 
culty." We  will  cite  only  a  few  of  the  many 
cases  in  which  State  laws  have  been  held 
valid  though  to  some  extent  affecting  inter- 
state commerce.  In  Louisville,  etc.  R.  Co.  v. 
Kentucky,  161  U.  S.  677,  16  S.  Ct.  714,  40 
U.  S.  (L.  ed.)  849,  Mr.  Justice  Brown  said 
(p.  702)  :  ^'It  has  never  been  supposed  that 
the  dominant  power  of  Congress  over  inter- 
state commerce  took  from  the  States  the 
power  of  legislation  with  respect  to  the  in- 
stram:ents  of  such  commerce,  so  far  as  the 


legislation   was   within    its    ordinary  police 
powers.    Nearly  all  the  railways  in  the  coun- 
try have  been  constructed  under  State  author- 
ity, and  it  cannot  be  supposed  that  they  id- 
tended  to  abandon  their  power  over  them  as 
soon  as  they  were  finished.    The  pow^er  to  con- 
struct them  involves  necessarily  the  power  to 
impose  such  regulations  upon  their  operation 
as  a  sound  regard  for  the  interests  of  tii^; 
public  may  seem  to  render  desirable.    In  the 
division  of  authority  with  respect  to  inter- 
state railways  Congress  reserves  to  itself  the 
superior  right  to  control  their  commerce  and 
forbid  interference  therewith;    while  to  the 
States  remains  the  power  to  create  and  to 
regulate  the  instruments  of  such  commerce, 
so  far  as  necessary  to  the  conservation  of  the 
public  interests."    In  that  case  a  State  statute 
of  Kentucky  prohibiting  a  railroad  or  other 
common  carrier  from  consolidating  or  pooling 
its  earnings  with  a  parallel  or  competing  line, 
and  prohibiting  certain  other  leases  and  com- 
binations, was  held  valid.    In  Hennington  v. 
State,  90  Ga.  396,  17  S.  E.  1009,  a  statute  of 
this  State  which  made  it  a  misdemeanor  to 
run  a  freight-train  on  Sunday  was  upheld; 
and  this  was  affirmed  in  Hennington  v.  Geor- 
gia, 163  U.  S.  299,  16  S.  Ct.  1086,  41  U.  S. 
(L.  ed.)  166;  Seale  v.  State,  126  Ga.  644,  55 
S.  E.  472.     In  Atlantic  Coast  Line  R.  Co.  t. 
State,  135  Ga.  545,  69  S.  E.  725,  32  L.R-\. 
(N.S.)  20,  a  law  of  this  State  which  required 
railroads  to  use  headlights  of  a  certain  char- 
acter was  upheld;  and  this  w^as  affirmed  in 
234  U.  S.  280,  34  S.  Ct.  829,  68  U.  S.  (L.  ed  i 
1312.    In  Lake  Shore,  etc.  R.  Co.  v.  Ohio,  173 
U.  S.  285,  19  S.  Ct.  465,  43  U.  S.  (L.  ed.)  702. 
a  State  law  requiring  three  regular  passenger- 
trains  to  stop  each  way  daily  at  every  village 
containing  over  3,000  inhabitants  was  upheld. 
[245]  In  Erb  v.  Morasch,  177  U.  S.  584,  20  S. 
Ct.  819,  44  U.  S.  (L.  ed.)  897,  it  was  held  that 
a  regulation  by  the  city  of  the  speed  at  which 
railroad  trains  might  run  within  its  limits 
was  valid,  although  applicable  to  interstate 
trains,  at  least  until  Congress  had  acted  on 
the  subject.    We  forbear  undertaking  to  map 
out  "the  twilight  zone*'  in  which  State  au- 
thorities may  act  until  Congress  has  acted  on 
the  subject.    See  also  Crutcher  v.  Kentucky, 
141  U.  S.  47,  11  S.  Ct.  851,  35  U.  S.  (L.  ed.) 
649)  ;  Southern  R.  Co.  v.  Melton,  133  Ga.  277. 
298,  65  S.  E.  665,  and  cit.;  Southern  R.  Ca 
V.  Atlanta  Sand,  etc.  Co.  supra. 

In  Southern  R.  Co.  v.  Grizzle,  131  Ga.  2S7, 
62  S.  E.  177,  it  was  declared  that  the  section 
of  the  State  code  now  under  consideration  was 
not,  with  respect  to  a  railroad  company  doing 
an  interstate  business,  invalid  as  being  a  regu- 
lation of  interstate  commerce,  but  was  a  po- 
lice regulation  designed  to  secure  public  saft^ 
ty,  and  valid  as  such. 

In  Central  of  Georgia  R.  Co.  v.  Hall,  lOO 
Ga.  367,  34  S.  E.  606,  the  actual  ruling  wa^ 


SEABOARD  AIR-LINE 

that  where  the  crossing  was  one  half  mile 
from  the  depot  from  which  the  train  started, 
the  law  applied.  In  the  opinion  Mr.  Chief 
Justice  Simmons  expressed  some  views  as  to 
the  hardship  or  effect  upon  rapid  transit 
which  might  arise  from  the  law.  What  he 
said  on  this  subject  was  an  obiter  dictum. 
He  practically  conceded  the  propriety  of  such 
a  law  before  the  days  of  rapid  transit,  as  an 
exercise  of  the  police  power  for  the  preserva- 
tion of  the  public  safety.  It  can  hardly  be 
claimed  that  rapid  transit  is  more  important 
than  human  life.  It  must  also  be  borne  in 
mind  that  while  the  commerce  of  the  country 
calls  for  rapid  transit,  the  local  development 
and  increase  in  population  also  create  a  great- 
er necessity  for  public  highways  and  for 
means  for  protecting  the  safety  of  those  who 
use  them. 

In  Southern  R.  Co.  ▼.  King,  supra,  it  was 
held  Ihat  one  who  would  strike  down  a  stat- 
ute as  unconstitutional  must  show  that  it 
affects  him  injuriously  and  actually  deprives 
him  of  a  constitutional  right.  Mr.  Justice 
Day  said  (pp.  636,  637),  "They  [referring  to 
the  averments  of  the  plea]  do  not  show  the 
number  or  location  of  the  crossings  at  which 
the  railway  company  would  be  required  to 
check  the  speed  of  its  trains  so  as  to  interfere 
with  their  successful  operation.  For  aught 
that  appears  as  allegations  of  fact  in  this 
answer,  the  crossing  at  which  this  injury  hap- 
pened [246]  may  have  been  so  located  and  of 
such  dangerous  character  as  to  make  the 
slackening  of  trains  at  that  point  necessary  to 
the  safety  of  those  using  the  public  highway, 
and  a  statute  making  such  requirement  only 
a  reasonable  police  regulation,  and  not  an 
unlawful  attempt  to  regulate  or  hinder  inter- 
state commerce.  In  the  absence  of  facts  set- 
ting up  a  situation  showing  the  unreasonable 
character  of  the  statute  as  applied  to  the 
defendant  under  the  circumstances,  we  think 
the  amended  answer  set  up  no  legal  defense, 
and  that  the  demurrer  thereto  was  properly 
sustained." 

If  the  State  legislature  may  regulate  the 
speed  of  trains  in  approaching  dangerous 
crossings  and  the  signals  to  be  given  in  so 
doing,  necessarily  it  must  be  allowed  some 
judgment  in  determining  when  such  regula- 
tions should  be  made.  It  requires  no  argu- 
ment to  prove  that  grade  crossings  are  dan- 
gerous, especially  in  populous  communities. 
In  urging  that,  if  the  number  of  these  cross- 
ings increase,  the  police  power  of  the  State 
terminates,  there  is  danger  of  taking  the 
anomalous  position  that  as  the  danger  to 
the  public  increases  the  State  loses  its  author- 
ity to  protect  its  citizens  therefrom.  Take, 
for  instance,  a  populous  city.  The  streets 
may  cross  the  railroad  at  frequent  intervals, 
and  many  people  may  pass  over  them.  Sure- 
)v   this   would   rather  furnish   a  reason   for 
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holding  that  the  State  has  the  power  to  pro- 
tect the  public  in  such  places  of  danger  than 
that  its  effort  to  do  so  would  be  invalid  be- 
cause it  might  require  a  raihroad  train  com- 
ing from  another  State  to  slacken  its  speed  at 
those  places.  In  the  present  case  the  railroad 
company  alleges  that  between  Atlanta  und  the 
Savannah  river  (a  distance  of  123  miles) 
there  are  one  hundred  and  twenty-four  grade 
crossings.  It  is  hardly  within  the  range  of 
possibility  that  they  are  distributed  equally 
along  the  line.  On  the  contrary  it  may  fairly 
be  assumed  that  many  of  these  crossings  are 
in  populous  sections, — at  stations  or  in  towns 
or  cities  along  the  route.  It  is  not  alleged 
how  many  of  them  are  in  the  country  or  in 
sparsely  settled  districts.  So  that  it  may  be 
that  the  very  situation  hypothetically  stated 
above  may  actually  exist  in  this  case,  and  the 
railroad  company  may  be  complaining  that 
at  a  place  in  a  populous  section  there  are  fre- 
quent crossings,  and  that  it  ought  not  to  be 
required  by  the  State  law  to  regard  the  safety 
of  the  public  ait  such  places,  because  of  the 
very  increase  of  danger  at  them.  It  does  not 
appear  that  the  operation  or  speed  of  trains 
in  stretches  of  [247]  coimtry  sparsely  settled 
and  with  few  crossings  is  seriously  affected, 
or  that  the  trains  may  not  run  for  long  dis- 
tances without  stoppage;  or  that  slowing 
down  from  a  high  speed  in  populous  places 
may  not  serve  for  several  crossings,  if  such 
allegations  would  make  a  difference.  Surely 
it  could  not  be  held  that  a  railroad  company 
has  the  right  to  run  at  an  unrestricted  speed, 
and  without  giving  proper  signals,  through 
towns,  villages,  or  densely  populated  commu- 
nities because  there  may  be  frequent  grade 
crossings  at  such  places.  Furthermore,  cross- 
ings may  be  situated  between  two  neighboring 
communities,  or  they  may  be  at  places  of  dan- 
ger where  to  prohibit  the  State  from  restrict- 
ing the  speed  and  requiring  the  giving  of 
signals  would  be  to  license  rashness. 

The  public  have  a  right  to  use  the  public 
highways.  Railroads  have  no  inherent  right 
to  pass  over  them,  except  by  virtue  of  a  fran- 
chise from  the  State.  The  State  has  the  right, 
in  the  exercise  of  its  police  power,  to  pass 
laws  to  preserve  the  public  safety.  Laws 
must  be  general  in  their  character,  and  cannot 
well  single  out  and  specify  one  public  crossing 
and  omit  another,  if  the  condition  is  such  as 
to  make  a  police  regulation  for  safety  proper. 
The  mere  fact  that  on  a  particular  day  or 
series  of  days  a  great  number  of  people  may 
not  pass  over  a  particular  crossing  is  not  con- 
clusive that  it  is  not  a  place  requiring  protec- 
tion to  the  public.  On  other  days  there  may 
be  reasons  why  a  great  number  of  people 
would  pass  over  the  same  crossing.  Who 
shall  determine  when  the  State  shall  exercise 
the  imquestionable  police  power  for  the  safety 
of  the  lives  of  its  citizens?     Shall  it  be  the 
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legislature  who  represents  the  sovereignty  of 
the  State  in  making  laws,  or  shall  every  law 
thus  enacted  be  subject  to  the  opinion  of  a 
jury?  How  far  shall  the  legislative  discre- 
tion in  determining  whether  a  particular 
protective  law  should  be  enacted  be  nullified, 
where  it  undoubtedly  has  some  basis,  and  the 
entire  matter  be  relegated  as  a  mere  question 
of  fact  to  a  jury  in  each  case,  with  the  possi- 
bility of  differences  in  their  findings?  Shall 
the  law  which  requires  the  erection  of  blow- 
posts,  the  giving  of  signals,  and  the  regula- 
tion of  speed,  for  the  protection  of  the  public 
at  the  crossing  of  public  highways  at  grade 
over  railroads,  be  entirely  in  the  air,  and 
applicable  to  one  public  crossing  and  not  to 
another,  or  to  the  same  crossing  at  some  times 
and  not  at  others,  according  as  a  jury  may 
find  in  regard  to  it?  Under  our  system  issues 
of  fact  are  for  the  jury;  and  if  the  validity 
[248]  of  this  law  in  each  case  becomes  a  ques- 
tion of  fact,  then  it  will  be  impossible  to  tell 
in  advance  what  is  the  law  applicable  to  cross- 
ings of  public  highways  and  railroads.  Or 
shall  it  be  determined  by  the  opinion  of  a 
court  in  each  case,  with  a  like  resulting  un- 
certainty ? 

In  the  present  case  it  is  alleged  in  general 
terms  that  the  124  public-road  crossings  over 
the  defendant's  line  of  road  in  this  State  are 
the  usual  and  ordinary  grade  crossings,  and 
that  there  is  nothing  in  the  conditions  sur- 
rounding them  which  makes  anyone  of  them 
peculiarly  dangerous,  other  than  such  danger 
as  is  incident  to  the  crossing  of  a  public  high- 
way by  the  railroad  track  at  grade.  We  do 
not  think  that  this  is  sufficient  to  show  that 
the  law  is  invalid.  Applying  the  well-recog- 
nized rule  that  allegations  are  to  be  construed 
most  strongly  against  the  pleader,  this  does 
not  negative  the  fact  that  all  of  these  cross- 
ings are  dangerous.  It  in  effect  concedes  that 
tliey  are  all  dangerous  as  grade  crossings,  but 
merely  alleges  in  general  terms  that  there  is 
nothing  to  make  anyone  of  them  peculiarly 
dangerous  other  than  this  fact.  Nothing 
more  is  stated  as  to  the  particular  crossing 
where  the  injury  occurred,  except  that  it  is 
within  about  two  miles  of  a  city. 

In  the  Civil  Code  (1910)  §  2685,  par.  5, 
which  forms  a  part  of  the  general  law  on  the 
subject  of  incorporation  of  railroad  companies 
and  their  powers,  it  is  declared  that,  "when- 
ever the  track  of  any  such  road  shall  touch, 
intersect,  or  cross  any  road,  highway,  or 
street,  it  may  be  carried  over  or  under,  or 
cross  at  grade  level  or  otherwise,  as  may  be 
found  most  expedient  for  the  public  good." 
Tliis  section  was  taken  from  the  act  of  1892, 
but  a  similar  provision  existed  under  the  act 
of  1881.  While  the  defendant  company  may 
be  a  foreign  corporation,  it  must  operate  in 
Georgia  by  virtue  of  a  Georgia  franchise ;  and 
while  the  charter  under  which   it,  or  some 


subordinate  company  under  the  franchise  of 
which  it  may  operate,  may  not  have  been 
granted  under  the  general  incorporation  law, 
yet  that  law  indicates  a  public  policy  by 
which  railroad  companies  may  avoid  danger 
and  delays  at  grade  crossings  by  means  of 
crossings  above  or  below  grade.  The  code 
section  now  under  consideration  does  not  ap- 
ply where  the  crossing  is  not  at  grade.  Bar- 
ton V.  Southern  R.  Co.  132  Ga.  841,  64  S.  EL 
1079,  22  L.R.A.(N.S.)  915,  16  Ann.  Cas.  1231 
It  is  quite  probable  that  in  many  instances 
g^ade  crossings  could  be  obviated  altogether. 
[249]  Has  a  railroad  company  the  constitu- 
tional right  to  disregard  laws  for  obviating 
delays  and  dangers,  and  nevertheless  to  de- 
clare that  the  legislature  cannot  enact  a  law 
of  the  character  now  under  consideration  for 
the  protection  of  the  public  where  grade  cross- 
ings exist,  and  when  in  the  legislative  opinion 
there  is  reasonable  ground  for  such  an  enact- 
ment? 

If  the  rule  is  that  one  who  seeks  to  over- 
throw a  police  regulation  enacted  by  a  State 
for  public  safety  must  make  out  a  clear  cas{> 
in  order  to  accomplish  that  purpose,  it  seems 
to  us  that  the  railroad  in  this  case  has  failed 
to  do  BO.  Congress  has  not  undertaken  to  pasa 
any  law  covering  the  subject  involved  in  the 
code  section  now  being  considered.  It  is 
therefore  not  a  case  of  a  conflict  of  a  State 
law  and  an  act  of  Congress  within  the  power 
of  the  latter  to  pass;  but  it  is  a  question 
whether  the  legislative  power  of  this  State 
has  been  so  arbitrarily  used  that  it  shall  be 
declared  that  the  power  conferred  by  the  con- 
stitution of  the  United  States  upon  Congress 
to  regulate  commerce  among  the  several 
States  shall  ex  proprio  vigore  strike  down  the 
hands  of  the  State  when  they  stretch  oat  to 
protect  the  public  from  danger. 

The  police  regulation  of  speed  and  signals 
at  highway  crossings  over  a  railroad  in  the 
State  is  not  a  matter  which  is  inherently  and 
exclusively  one  for  congressional  control; 
otherwise,  the  decisions  upholding  some  of 
these  State  regulations  could  not  have  been 
made.  Congress  has  not  assumed  control  over 
the  subject.  The  law  under  consideration  does 
not  undertake  directly  to  deal  with  interstate 
commerce.  Whatever  effect  such  law  mav 
have  on  interstate  commerce  is  only  incidental 
and  indirect.  It  does  not  prohibit  interstate 
commerce  or  in  terms  refer  to  it.  It  does  not 
directly  impose  any  burden  on  it.  It  merely 
provides  for  public  safety  at  railroad  cross- 
ings where  tlie  legislature  have  determined 
that  such  provision  was  necesary;  and  if  it 
causes  trains  to  move  somewhat  more  slowlj 
at  such  places,  as  a  means  of  safety  to  the 
public,  how  can  it  be  declared  that  such  a  lav 
is  invalid? 

We  recognize  the  ruling  made  in  Southern 
R.  Co.  V.  King,  supra,  and  by  no  means  intend 
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to  disregard  what  was  there  decided.  But,  if 
what  we  have  said  above  is  well  founded,  the 
ruling  here  made  does  not  conflict  with  what 
is  held  in  that  case.  When  a  State  statute  is 
on  trial  for  its  life,  some  presumption  in  its 
favor  should  be  indulged,  and  it  should  not  be 
declared  void  except  in  a  clear  [250]  case. 
We  do  not  think  that  such  a  case  has  been 
made  here  as  requires  a  declaration  that  the 
section  of  the  State  Code  which  is  attacked  is 
invalid  relatively  to  the  railroad  company. 

If  we  should  declare  this  police  law  of  the 
State  unconstitutional  or  invalid,  should  it' 
be  held  void  in  toto  as  to  all  railroads  and  all 
crossings  within  the  State  over  which  inter- 
state trains  or  commerce  may  pass,  without 
regard  to  the  number  of  such  crossings  over 
the  different  railroads,  and  their  situations, 
or  dangerous  character;  or  should  the  law  be 
declared  invalid  only  as  to  the  Seaboard  Air- 
Line  Railway,  leaving  it  to  stand  as  to  all 
other  railroads,  at  least  until  further  consid- 
eration; and  if  it  should  be  declared  invalid 
as  to  the  Seaboard  Air-Line  Railway,  should 
it  be  so  declared  as  to  all  crossings  of  public 
liighways  over  that  road,  whether  in  populous 
districts,  or  in  towns  or  cities,  or  not,  or  only 
as  to  the  particular  crossing  where  the  injury 
complained  of  in  this  case  occurred?     More* 
over,  the  danger  to  the  public  is  as  great  from 
an   interstate   train   as    from   an    intrastate 
train.    If  we  should  hold,  relatively  to  inter- 
state trains,  that  this  law  is  invalid,  or  in- 
valid as  to  certain  railroads,  or  as  to  certain 
crossings,  should  we  still  hold  that,  relatively 
to  intrastate  trains  and  those  carrying  only 
intrastate  commerce,  the  provision  is  legiti- 
mate and  valid  to  safeguard  the  public?    In 
other  words,  is  it  a  good  law  for  some  rail- 
roads, some  trains,  and  some  crossings,  and 
an  invalid  law  as  to  otlier  railroads  and  other 
trains  and  other  crossings,  though  the  pur- 
pose  of  the  law  in  all  cases  is  to  provide  for 
the  safety  of  the  public?    It  must  be  remem- 
bered that  railroads  are  in  tlie  nature  of  pub- 
lic highways,  and  that  other  public  roads  are 
also  public  highways,  and  that  the  traveling 
public  have  the  right  to  use  these  public  high- 
ways which  traverse  the  country,  though  they 
may  cross  the  lines  of  railroads. 

Of  course,  the  facts  well  pleaded  muet  be 
taken  as  true  on  demurrer,  whether  in  fact 
they  are  correct  or  not.  And  we  have  so  con- 
sidered them  in  the  preceding  discussion. 
Mere  conclusions  are  not  admitted  by  a  de- 
murrer. 

All  the  Justices  concur,  except  Fish,  C.J., 
absent. 


NOTE. 


State  Reevlatiom   af  Railroads   as  la- 
terf ereaoe  witk  Interstate  Commerce. 

Scope  of  Note,  973. 

General  Principles,  973. 

Statutes  Creating  Boards  to  Regulate  Rail- 
roads, 975. 

Statutes  Safeguarding  Running  of  Trains: 
Equipment,  Rolling  Stock,  and  Crew,  975. 
Road  Bed,  Track,  and  Bridges,  979. 
Sx)eed  and  Signals,  980. 
Hours  of  Service  of  Employees,  981. 

Statutes   Requiring   Trains   to   Stop   at   Sta- 
tions, 982. 

Statutes  Requiring  Separate  Accommodations 
for  White  and  Colored  Persons,  983. 

Statutes  Regulating  Transportation  and  De- 
livery of  Freight,  984. 

Statutes   Regulating  Transportation   of  Live 
Stock,  990. 

Statutes  Regulating  Contracts  of  Railroads, 
990. 

Statutes  Regulating  Rates,  992. 

Statutes    Regulating   Tickets    and    Scalping, 
997. 

Scope  of  Not0» 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  question  of  state 
regulation  of  railroads  as  an  interference 
with  interstate  commerce.  A  collection  of  the 
earlier  cases  will  be  found  in  the  notes  to 
People  V.  Chicago,  etc.  R.  Co.  7  Ann.  Cas.  1; 
State  V.  Northern  Pac.  R.  Co.  13  Ann.  Cas. 
144;  and  People  v.  Wemple,  27  Am.  St.  Rep. 
542.  For  a  discussion  of  state  regulation  of 
the  transportation  of  intoxicating  liquors,  see 
the  note  to  State  v.  Missouri  Pac.  R.  Co. 
reported  ante,  this  volume,  at  page  612. 

General  Principles, 

Article  I,  section  8  of  the  Federal  Constitu- 
tion (8  Fed.  St.  Ann.  363)  confers  on  Con- 
gress the  power  to  regulate  commerce  among 
the  several  states.  That  provision,  however, 
does  not  bar  absolutely  state  legislation  on 
the  subject.  In  some  instances  the  states  have 
the  power  to  regulate  interstate  commerce  di- 
rectly until  Congress  shows  its  intention  to 
regulate  the  specific  matter  involved.  Rela- 
tive to  the  nature  of  that  power  of  the  states, 
the  court  said  in  Atlantic  Coast  Line  R.  Co. 
v.  Georgia,  234  U.  S.  280,  34  S.  Ct.  829,  58 
U.  S.  (L.  ed.)  1312:  "In  thus  deciding,  the 
court  applied  tlie  settled  principle  that,  in 
the  absence  of  legislation  by  Congress,  the 
states  are  not  denied  the  exercise  of  their 
power  to  secure  safety  in  the  physical  opera- 
tion of  railroad  trains  within  their  territory, 
even  though  such  trains  are  used  in  interstate 
commerce.     That  has  been  the  law  since  the 
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beginning  of  railroad  transportation.  It  was 
not  intended  that  pending  federal  action  the 
use  of  such  agencies,  which  unless  carefully 
guarded  was  fraught  with  danger  to  the  com- 
munity, should  go  unregulated  and  that  the 
states  should  be  without  authority  to  secure 
needed  local  protection.  The  requirements  of 
a  state,  of  course,  must  not  be  arbitrary  or 
pass  beyond  the  limits  of  a  fair  judgment  as 
to  what  the  exigency  demands,  but  they  are 
not  invalid  because  another  state  in  the  exer- 
cise of  a  similar  power  may  not  impose  the 
same  regulation.  We  may  repeat  what  was 
said  in  Smith  v.  Alabama,  124  U.  S.  465,  481, 
482  [8  S.  Ct.  564,  31  U.  S.  (L.  ed.)  608]: 
'It  IB  to  be  remembered  that  railroads  are  not 
natural  highways  of  trade  and  commerce. 
.  .  .  The  places  where  they  may  be  located, 
and  the  plans  according  to  which  they  must 
be  constructed,  are  prescribed  by  the  legisla- 
tion of  the  state.  Tlieir  operation  requires 
the  use  of  instruments  and  agencies  attended 
with  special  risks  and  dangers,  the  proper 
management  of  which  involves  peculiar  knowl- 
edge, training,  skill,  and  care.  The  safety  of 
the  public  in  person  and  property  demands 
the  use  of  specific  guards  and  precautions. 
.  .  .  The  rules  prescribed  for  their  con- 
struction and  for  their  management  and  oper- 
ation, designed  to  protect  persons  and  prop- 
erty, otherwise  endangered  by  their  use,  are 
strictly  within  the  limits  of  the  local  law. 
They  are  not  per  se  regulations  of  commerce; 
it  is  only  when  they  operate  as  such  in  the 
circumstances  of  their  application,  and  con- 
flict with  the  expressed  or  presumed  will  of 
Congress  exerted  on  the  same  subject,  that 
they  can  be  required  to  give  way  to  the 
supreme  authority  of  the  Constitution.' " 
And  in  Louisville,  etc.  R.  Co.  v.  Hughes,  201 
Fed.  727,  the  court  said:  "The  decisions, 
the  principle  being  expressed  in  various  ways, 
show  that  when  a  state  law  enacted  in  the 
exercise  of  its  police  power  affects  interstate 
commerce  only  indirectly  and  incidentally,  is 
passed  in  good  faith  and  is  not  directed 
against  interstate  commerce,  is  an  aid  to  com- 
merce, does  not  go  beyond  the  necessities  of 
the  case,  and  does  not  constitute  an  arbitrary 
or  unreasonable  interference  with  commerce 
between  the  states,  is  appropriate  to  and  has 
a  real  substantial  relation  to  an  object  as  to 
which  the  state  is  competent  to  legislate,  and 
does  not  conflict  with  the  expressed  or  pre- 
sumed will  of  Congress  on  the  subject,  it  is 
invariably  sustained." 

In  discussing  the  general  relations  of  the 
states  and  Congress  to  commerce,  the  court 
said  in  Southern  R.  Co.  v.  Indiana  R.  Com- 
mission, 179  Ind.  23,  100  N.  E.  337:  "There 
are  some  general  propositions  that  may  be 
regarded  as  settled,  which  will  aid  in  the 
solution  of  the  questions  involved.  (1)  The 
power    of   regulating   commerce    'among   the 


states'  is  in  Congress,  and  the  subject  of  ex- 
clusive federal  control.  .  .  .  (2)  When 
Congress  does  act,  and  its  action  covers  the 
subject-matter,  its  action  is  exclusive  ss  t( 
interference.  .  .  .  (3)  Until  and  unless 
Congress  does  act,  and  its  action  covers  the 
subject-matter,  the  states  may  act.  .  .  . 
(4)  So  long  as  the  action  of  the  states  is  not 
repugnant  to,  does  not  interfere  with,  place 
burdens  upon,  or  undertake  to  regulate  inter- 
state commerce,  or  is  mere  police  regulation, 
their  action,  though  in  aid  of  interstate  com- 
merce, is  not  invalid  unless  it  is  a  direct 
interference.  .  .  .  (5)  It  is  not  enough 
to  render  the  state  law  invalid  that  it  ia 
similar  to  the  federal  act  upon  the  same  sub- 
ject; it  must  in  operation  interfere  directly  or 
substantially  with  interstate  commerce,  and 
not  be  an  incidental  or  casual  interference,  or 
remotely  affect  it  hurtfuUy.  .  .  .  (6) 
Where  both  the  acts  of  Congress  and  of  the 
state  make  a  defined  act  an  offense,  the  com- 
mission of  the  act  may  be  an  offense  against 
each  and  punishable  by  each."  And  on  the 
same  subject  it  was  said  in  Central  of  Georgia 
R.  Co.  V.  Groesbeck,  176  Ala.  189,  57  So.  380: 
"The  states  possess  the  power  to  protect  the 
public  health,  the  public  morals,  and  public 
safety  by  any  legislation,  appropriate  to 
those  ends,  which  does  not  encroach  upon  any 
rights  guaranteed  by  the  national  and  state 
constitution.  The  mere  grant  to  Congress 
of  the  power  to  regulate  interstate  commerce 
did  not,  of  itself  and  without  legislation  on 
the  part  of  Congress,  impair  the  right  or 
authority  of  the  states  to  establish  such  rea- 
sonable regulations  as  were  appropriate  for 
the  protection  of  the  health,  the  lives,  and 
the  safety  of  the  people.  The  police  powcn 
of  the  state,  as  gi*eat  and  broad  as  tliey  are, 
cannot  be  exercised,  as  the  Supreme  Court  of 
the  United  States  has  often  decided,  in  regard 
to  a  subject  which  has  been  exclusively  con- 
fided to  Congress  by  the  Constitution  of  the 
United  States.  If  a  state  statute  invades  the 
domain  of  legislation  which  thus  belongs  by 
virtue  of  the  national  Constitution  to  Con- 
gress, it  is  void,  no  matter  under  what  class 
of  powers  it  may  fall,  nor  how  closely  allied 
it  may  be  to  powers  conceded  to  belong  to  the 
states.  .  .  .  And  what  is  and  what  is  not 
an  interference  with  or  regulation  of  inter- 
state commerce  is  a  question  for  the  final 
decision  of  the  Supreme  Court  of  the  United 
States,  and  as  to  which  state  courts  must 
yield." 

In  discussing  the  matter  of  state  legislation 
being  superseded  by  a  federal  law  on  the  same 
subject,  the  court  said  in  Chicago,  etc.  R.  Co. 
V.  Hardwick  Farmers  Elevator  Co.  226  V.  S. 
435,  33  S.  Ct.  174,  57  U.  S.  (L.  ed.)  2S:, 
46  L.R.A.(N.S.)  203:  "As  legislation  con- 
cerning the  delivery  of  cars  for  the  carriage 
of  interstate  traffic  was  clearly  a  matter  of 
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interstate  commerce  regulation,  even  if  such 
subject  was  embraced  within  that  class  of 
powers  concerning  which  the  state  had  a 
ri^t  to  exert  its  authority  in  the  absence  of 
legislation  by  Congress,  it  must  follow  in  con- 
sequence of  tlie  action  of  Congress  to  which 
we  have  referred  that  the  power  of  the  state 
over  the  subject-matter  ceased  to  exist  from 
the  moment  that  Congress  exerted  its  para- 
jDount  and  all  embracing  authority  over  the 
subject.  We  say  this  because  the  elementary 
And  long  settled  doctrine  is  that  there  can  be 
no  divided  authority  over  interstate  commerce 
•and  that  the  regulations  of  Congress  on  that 
subject  are  supreme.  It  results,  therefore, 
that  in  a  case  where  from  the  particular  na- 
ture of  certain  subjects  the  state  may  exert 
authority  until  Congress  acts  under  the  as- 
sumption that  Congress  by  inaction  has  tacit- 
ly authorized  it  to  do  so,  action  by  Congress 
destroys  the  possibility  of  such  assumption, 
since  such  action,  when  exerted,  covers  the 
whole  field  and  renders  the  state  impotent  to 
deal  with  a  subject  over  which  it  had  no  in- 
herent but  only  permissive  power." 

Congress  does  not  need  to  cover  the  whole 
subject  involved  in  order  to  oust  the  power  of 
the  state  to  regulate.  Thus  in  Louisville,  etc. 
R.  Co.  V.  Hughes,  201  Fed.  727,  an  Ohio  statute 
which  provided  for  the  inspection  and  equip- 
ment of  locomotives  was  held  to  be  void  as 
to  interstate  commerce,  because  Congress  had 
acted  in  the  matter,  the  state  regulation  being 
more  stringent  than  the  federal  law.  The 
court  said :  "When  the  national  boiler  inspec- 
tion act  and  its  title  and  r^ulations  under 
it,  and  the  state  boiler  inspection  act  and  its 
title  and  the  regulations  under  it,  are  consid- 
ered, it  is  manifest  that  both  Congress  and 
the  state  were  providing  through  their  legis- 
lation and  authorized  instrumentalities  and 
regulations,  each  in  its  respective  field,  a  com- 
plete and  elaborately  detailed  scheme  of  equip- 
ment of  locomotives  with  safe  and  suitable 
boilers  and  appurtenances  thereto;  and  a  com- 
parison of  the  two  shows  differences  in  what 
may  seem  unimportant  details,  but  the  con- 
sequences of  which  cause  the  state  regulations, 
in  at  least  the  respects  discussed,  to  infringe 
the  rights  of  the  complainant  as  a  common 
carrier  using  locomotives  engaged  solely  in 
commerce  between  the  states.  But  both  acts 
and  regulations  show  the  evident  purpose  of 
the  state,  on  the  one  hand,  and  Congress  on  the 
other,  to  completely  cover  the  field  embraced 
by  the  purposes  of  each.  The  federal  regula- 
tions fixing  minimum  requirements  is  equiva- 
lent to  a  declaration  to  interstate  carriers 
that  no  more  are  necessary.  So  far  as  inter- 
state commerce  is  concerned,  Congress  has 
clearly  asserted  its  undoubted  power  to  cover 
the  whole  field  of  boiler  inspection  by  appro- 
priate legislation  and  regulations  of  uniform 
application  in  all  of  the  states,  and  has  by  so 
doing  superseded  the  legislation  and  regula- 
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tions  of  the  state  of  Ohio  so  far  as  they  may 
affect  the  complainant's  locomotives."  Com- 
pare Com.  V.  Breakwater  Co.  214  Mass.  IQ, 
100  N.  E.  1034. 

When  Congress  acts  on  a  subject  and  tlie 
time  of  the  operation  of  the  regulation  is  post- 
poned, a  state  cannot  enact  a  similar  law  and 
have  it  operate  during  the  interim.  Northern 
Pac.  R.  Co.  V.  Washington,  222  U.  S.  370,  32 
6.  Ct.  160,  56  U.  S.  (L.  ed.)   237. 

But  even  though  Congress  has  required  in* 
terstate  trains  to  send  in  an  immediate  report 
whenever  an  accident  occurs,  this  does  not 
prevent  the  state  from  requiring  interstate 
carriers  to  make  a  similar  report  to  the  state 
authorities  in  case  of  accident  within  tliat 
state.  Gulf,  etc.  R.  Co.  v.  State,  33  Okla.  378, 
125  Pac.  1103.  The  basis  of  the  rule  is  said 
in  that  case  to  be  "the  duty  of  the  state  to 
establish  such  reasonable  regulations  as  neces- 
sary for  the  safety  of  all  engaged  in  business 
or  domiciled  within  its  borders.  Passengers 
and  employees  on  interstate  trains  while  with- 
in the  sta^,  are  within  this  class." 

Statutes  Creating  Boards  to  Regulate 

Railroads, 

It  seems  to  be  well  settled  thai  a  state  leg- 
islature may  del^ate  to  a  commission  the 
power  to  make  and  enforce  r^ulations  con- 
cerning the  business  of  a  railroad  company 
which  are  within  the  power  of  the  state  to 
enact.  Southern  Pac.  Co.  v.  Campbell,  189 
Fed.  696;  Kimbrell  v.  Louisville,  etc.  R.  Co. 
191  Ala.  392,  67  So.  586;  St.  Louis,  etc.  R.  Co. 
V.  State,  99  Ark.  1,  136  S.  W.  938;  State  v. 
Atlantic  Coast  Line  R.  Co.  56  Fla.  617,  47 
So.  969,  32  L.R.A.(N.S.)  639;  Southern  R. 
Co.  V.  Melton,  133  Ga.  277,  65  S.  E.  665* 
North  Carolina  Corp.  Commission  v.  South- 
ern R.  Co.  151  N.  C.  447,  66  S.  E.  427;  Sabre 
▼.  Rutland  R.  Co.  86  Vt.  347,  Ann.  Cas. 
1915C  1269,  85  Atl.  693;  State  v.  Baltimore, 
etc.  R.  Co.  (W.  Va.)  85  S.  E.  714.  Thus,  to 
such  a  commission  may  be  delegated  the  power 
to  compel  railroads  to  connect  their  tracks  so 
that  they  can  transfer  cars,  Southern  Pac.  Co. 
V.  Campbell,  supra;  to  order  the  construction 
of  a  spur  track,  St.  Louis,  etc.  R.  Co.  v.  State, 
supra ;  to  compel  a  railroad  to  move  its  depot 
in  order  to  facilitate  the  receipt  and  delivery 
of  freight,  North  Carolina  Corp.  Commission 
v.  Southern  R.  Co.  supra;  or  to  impose  a 
penalty  on  railroads  for  failure  to  furnish 
a  car  to  a  shipper  within  a  prescribed  time 
after  his  application  therefor.  Southern  R. 
Co.  V.  Melton,  supra. 

Statutes  Safeguarding   Running   of 

Trains. 

Equipment,  Rollino  Stock,  and  Cbbw. 

Congress  by  the  Safety  Appliance  Acts  (see 
Fed.  St.  Ann.  1912  Supp.  p.  335)  has  regulat- 
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ed  the  equipment  of  trains  in  interstate  com- 
merce.    But  there  are  appliances  which  pertain 
to    the    safe   operation    of    trains    which   the 
states  may  in  the  exercise  of  their  police  pow- 
er require,  though  those  requirements  affect 
interstate  commerce  indirectly.    Thus,  a  state 
may  require  that  all  trains  passing  through 
it  shall  have  headlights  of  a  prescribed  po- 
tency.   Atlantic  Coast  Line  R.  Co.  ▼.  Georgia, 
234  U.  S.  280,  34  S.  Ct.  829,  68  U.  S.  (L.  ed.) 
1312;    Baltimore,  etc.   R.  Co.  v.   Indiana  R. 
Commission,  196  Fed.  690;  Vandalia  R.  Co.  v. 
Indiana  R  Commission   (Ind.)   101  N.  £.  85; 
Randall  ▼.  Minneapolis,  etc.  R.  Co.  162  Wis. 
607,  156  N.  W.  629.    However,  no  decision  has 
as  yet  passed  on  the  question,  whether  the 
Act  of  Congress  of  March  4,  1915   (Fed.  St. 
Ann.  1916  Supp.  p.  215),  deprives  the  states 
of  that  power  with  respect  to  locomotives  en- 
gaged  in   interstate  commerce.     In  Atlantic 
Coast  Line  R.  Co.  v.  Georgia,  supra,  there 
was  involved  a  state  statute  providing  that 
all  railroads  should  equip  their  locomotives 
with  good  and  sufficient  headlights  of  a  pre- 
scribed power  and  with  reflectors  of  a  pre- 
scribed  size.     While  recognizing  the  power 
of  Congress  to  oust  the  state  of  the  power  so 
to   regulate   interstate   commerce,   the  court 
held  the  statute  to  be  valid.     It  was  said: 
"It  is  urged  that  the  statute  constitutes  an 
unwarrantable    interference    with    interstate 
commerce.     The  locomotive,  with  respect  to 
which  the  accusation  was  made,  was  at  the 
time  being  regularly  used  in  the  hauling  of 
interstate  freight  trains  over  the  company's 
main  line  of  railroad  and  was  equipped  with 
an  oil  headlight.    The  statute,  as  the  supreme 
court   of   the    state   said,    was   not   directed 
against  interstate  commerce,  but  it  was  held 
that  it   incidentally   applied   to   locomotives 
used  in  hauling  interstate  trains  while  these 
were  moving  on  the  main  line  in  the  state  of 
Georgia.    This  being  so,  the  act  is  said  to  be 
repugnant  to  the  exclusive  power  of  Congress. 
It  is  argued  that  if  (xeorg^ia  may  prescribe  an 
electric  headlight,  other  states  through  which 
the  road  runs  may  require  headlights  of  a 
different  sort;   that,  for  example,  some  may 
demand  the  use  of  acetylene  and  that  others 
may  require  oil;   and  that,  if  state  require- 
ments conflict,  it  will  be  necessary  to  carry 
additional  apparatus  and  to  make  various  ad- 
justments at  state  lines  which  would  delay 
and  inconvenience  interstate  traffic.     .     .     . 
If  there  is  a  conflict  in  such  local  regulations, 
fay  which  interstate  commerce  may  be  incon- 
venienced— if   there   appears   to   be   need   of 
standardization  of  safety  appliances  and  of 
providing  rules  of  operation  which  will  govern 
the  entire  interstate  road  irrespective  of  state 
boundaries — there  is  a  simple  remedy;  and  it 
cannot  be  assumed  that  it  will  not  be  readily 
applied  if  there  be  real  occasion  for  it.    That 
remedy  does  not  rest  in  a  denial  to  the  state. 


in  the  absence  of  conflicting  federal  action, 
of  its  power  to  protect  life  and  property 
within  its  borders,  but  it  does  lie  in  the  exer- 
cise of  the  paramount  authority  of  Congress 
in  its  control  of  interstate  commerce  to  estab- 
lish such  regulations  as  in  its  judgment  mar 
be  deemed  appropriate  and  sufficient.  Con- 
gress, when  it  pleases,  may  give  the  rule  and 
make  the  standard  to  be  observed  on  the  in- 
terstate highway."  In  Vandalia  R.  Co.  r. 
Indiana  R.  Commission  (Ind.)  101  N.  £.  85, 
it  appeared  that  the  state  commission  ordered 
all  railroads  operating  in  Indiana  to  equip 
their  locomotives  with  headlights  of  not  less 
than  fifteen  hundred  candle  power.  In  hold- 
ing the  regulation  to  be  valid,  the  court  said: 
"The  adjudication  on  this  subject  by  the  Su- 
preme Court  of  the  United  States,  with  re- 
spect to  the  power  of  the  state  over  the  gen- 
eral subject  of  commerce,  are  divisible  into 
three  clauses,  viz. :  First,  those  in  which  the 
power  of  the  state  is  exclusive;  second,  those 
in  which  the  state  may  act  in  the  absence  of 
legislation  by  Congress;  third,  those  in  which 
the  action  of  Congress  is  exclusive,  and  the 
state  cannot  interfere  at  all.  We  are  of  the 
opini<Mi  that  tiiis  act  of  the  legislature  hold^ 
good  under  the  second  clause,  supra,  because 
the  railroad  commission  is  the  agent  to  carr>' 
out  the  wishes  of  the  legislature,  and  the  leg- 
islature, in  passing  the  act  of  March  6,  1909, 
intended  the  railroad  commission  should  in- 
vestigate the  use  of  headlights,  and  if  found 
necessary  to  order,  and  enforce  the  order, 
that  better  and  safer  headlights  be  put  into 
use  not  only  to  protect  the  lives  of  travelers 
upon  one  train,  but  to  protect  the  lives  and 
property  of  travelers  on  any  other  train,  mn- 
ning  over  the  sane  road;  and,  as  there  is 
no  legislation  by  Congress  regulating  head- 
lights, this  act  is  authorized  until  an  act  of 
Congress  displaces  or  suspends  its  operation." 

On  the  same  principle,  it  seems  that  a  state 
nay  require  that  all  locomotives  running  in 
the  state  shall  be  equipped  with  an  automatic 
bell  ringer.  State  v  Louisville,  etc.  R.  Co.  177 
Ind.  563,  Ann.  Cas.  1914D  1284,  96  N.  E. 
340. 

By  virtue  of  its  police  power,  a  state  mav 
require  that  railroads  shall  have  a  specified 
number  of  employees  on  each  of  its  trains. 
Chicago,  etc.  R.  Co.  v.  Arkansas,  219  U.  S. 
453,  31  S.  Ct.  276,  56  U.  S.  (L.  ed.)  290;  St. 
Louis,  etc.  R.  Co.  v.  Arkansas,  240  U.  S.  518. 
36  S.  Ct.  443,  60  U.  S.  (L.  ed.)  776;  Kansas 
City  Southern  R.  Co.  v.  State,  116  Ark.  455, 
174  S.  W.  223;  Pitteburg,  etc.  R.  Co.  v.  State. 
172  Ind.  147,  87  N.  E.  1034;  Pennsylvania  R. 
Co.  V.  Ewing,  241  Pa.  St.  581,  Ann.  Cas.  1915B 
157,  88  Atl.  776,  49  L.R.A.(N.S.)  977.  Thus 
in  Chicago,  etc.  R.  Co.  v.  Arkansas,  supra, 
there  was  involved  the  validity  of  a  statute  re- 
quiring  not  less  than  three  brakemen  on  a 
freight   train.     The  railroad   contesting  the 
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statute  was  fitted  with  all  of  the  appliances 
required  by  Congress  and  the  interstate  com- 
merce commission,  and  it  refused  to  employ  a 
third  brakeman.  It  was  held  that  Congress  had 
not  prescribed  the  number  of  men  to  be  em- 
ployed on  trains  and  that  the  state  was  there- 
fore acting  within  its  power.  The  court  said : 
**It  is  not  too  much  to  say  that  the  state  was 
under  an  obligation  to  establish  such  regula- 
tions as  were  necessary  or  reasonable  for  the 
safety  of  all  engaged  in  business  or  domiciled 
within  its  limits.  Beyond  doubt,  passengers 
on  interstate  carriers  while  within  Arkansas 
are  as  fully  entitled  to  the  benefits  of  valid 
local  laws  enacted  for  the  public  safety  as 
are  citizens  of  the  state.  Local  statutes  di- 
rected to  such  an  end  have  their  source  in  the 
power  of  the  state,  never  surrendered,  of  car- 
ing for  the  public  safety  of  all  within  its 
jurisdiction;  and  the  validity  under  the  Con- 
stitution of  the  United  States  of  such  statutes 
is  not  to  be  questioned  in  a  federal  court 
unless  they  are  clearly  inconsistent  with  some 
power  granted  to  the  general  government  or 
with  some  right  secured  by  that  instrument 
or  unless  they  are  purely  arbitrary  in  their 
nature.  The  statute  here  involved  is  not  in 
any  proper  sense  a  regulation  of  interstate 
commerce  nor  does  it  deny  the  equal  protec- 
tion of  the  laws.  Upon  its  face,  it  must  be 
taken  as  not  directed  against  interstate  com- 
merce, but  as  having  been  enacted  in  aid,  not 
in  obstruction,  of  such  commerce  and  for  the 
protection  of  those  engaged  in  such  com- 
merce. Under  the  evidence,  there  is  ad- 
mittedly some  room  for  controversy  as  to 
whether  the  statute  is  or  was  necessary; 
but  it  cannot  be  said  that  it  is  so  unreason- 
able as  to  justify  the  court  in  adjudging  that 
it  is  merely  an  arbitrary  exercise  of  power 
and  not  germane  to  the  objects  which  evident- 
ly the  state  legislature  had  in  view.  It  is  a 
means  employed  by  the  state  to  accomplish 
an  object  which  it  is  entitled  to  accomplish, 
and  such  means,  even  if  deemed  unwise,  are 
not  to  be  condemned  or  disregarded  by  the 
courts,  if  they  have  a  real  relation  to  that 
object.  And  the  statute  being  applicable 
alike  to  all  belonging  to  the  same  class,  there 
is  no  basis  for  the  contention  that  there  has 
been  a  denial  of  the  equal  protection  of  the 
laws.  Undoubtedly,  Congress  in  its  discre- 
tion, may  take  entire  charge  of  the  whole 
subject  of  the  equipment  of  interstate  cars, 
and  establish  such  regulations  as  are  neces- 
sary and  proper  for  the  protection  of  those 
engaged  in  interstate  commerce.  But  it  has 
not  done  so  in  respect  of  the  number  of  em- 
ployees to  whom  may  be  committed  the  actual 
management  of  interstate  trains  of  any  kind. 
It  has  not  established  any  regulation  on  that 
subject,  and  until  it  does  the  statutes  of  the 
state,  not  in  their  nature  arbitrary,  and  which 
really  relate  to  the  rights  and  duties  of  all 
Ann.  Gas.  1917A.— 62, 
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within  the  jurisdiction,  must  control.  This 
principle  has  been  firmly  established,  and  is 
a  most  wholesome  one  under  our  systems  of 
government,  federal  and  state." 

A  state  may  require  a  railroad  switching 
cars  over  crossings  in  cities  to  have  one  en- 
gineer, one  fireman,  one  foreman,  and  tliree 
helpers  in  each  switching  crew.  St.  Louis, 
etc.  R.  Co.  V.  Arkansas,  240  U.  S.  618,  36  S. 
Ct.  443,  60  U.  S.  (L.  ed.)  776. 

In  order  to  protect  the  lives  of  the  people, 
a  state  may  prescribe  the  number  of  operators 
for  an  interstate  United  States  mail  train. 
Pittsburg,  etc.  R.  Co.  v.  State,  172  Ind.  147, 
87  N.  E.  1034,  wherein  it  was  said:  "It  may 
be  asserted  that  the  act  only  professes  to 
apply  to  and  control  railroad  companies  doing 
business  within  the  state  of  Indiana,  operat- 
ing over  their  roads  the  trains  designated. 
We  cannot  assume  that  the  legislature,  in 
passing  this  law,  intended  to  exceed  its  power, 
but,  on  the  contrary,  we  must  presume  that 
the  legislative  department  knew  when  it  en- 
acted the  statute  that  its  provisions  could  not 
be  extended  so  as  to  have  any  force  of  effect 
beyond  the  limits  of  this  state.  The  act  was 
passed  by  the  legislature  under  the  police 
power  of  the  state,  and  we  discover  nothing 
in  its  provisions  which  can  be  said  to  afford 
grounds  for  an  argument  that  it  is  an  attempt 
on  the  part  of  the  state,  through  its  legisla- 
ture, to  regulate  interstate  commerce.  It 
contains  no  restrictions  in  respect  to  persons 
or  things  which  are  carried  by  the  trains  in 
question,  no  regulations  of  fares  of  freights 
to  be  exacted  by  the  railroad  companies;  in 
fact,  its  object,  as  the  title  discloses,  is  'to 
better  protect  the  lives  of  railway  employees 
and  the  traveling  public'  It  is  true  that  the 
police  power  cannot  be  legitimately  exercised 
by  a  state  so  as  substantially  to  prohibit  or 
unnecessarily  burden  either  foreign  or  inter- 
state commerce,  but  the  interference,  if  any, 
in  the  exercise  thereof,  with  the  commercial 
power  of  the  federal  government,  in  order  to 
be  unlawful,  must  be  direct,  and  not  the  more 
incidental  effect  of  the  enforcement  of  such 
power  by  the  state.  Even  if  it  could  be  said 
that  this  statute,  in  its  operation,  affects  in- 
terstate commerce  only  indirectly  and  remote- 
ly, it  would  nevertheless  be  a  valid  exercise 
by  the  state  of  its  legislative  power.  .  .  . 
But  the  fact  is  that  the  statute  here  involved 
does  not  legislate  upon  a  subject  over  which 
Congress  has  exclusive  power  to  legislate. 
The  subject-matter  embraced  in  the  statute  is 
not  of  such  a  national  character  as  to  require 
uniform  regulation  or  legislation  applicable 
alike  to  all  states,  so  as  to  make  the  power 
of  Congress  thereover  exclusive.  But  the  act 
here  in  controversy  is  confined  to  the  state 
in  its  operation,  and  may  be  permitted  to 
stand  until  Congress  sees  fit  to  enter  the 
field  and  actually  legislate  upon  the  precise 
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subject-matter,  in  which  event  the  statute  in 
question  would  have  to  yield.  It  more  prop- 
erly belongs  to  a  class  in  which  the  power  of 
the  state  to  legislate  in  respect  thereto  is 
concurrent  with  the  federal  government,  or,  in 
other  words,  to  a  class  into  which  either  the 
state  or  the  federal  government  has  authority 
to  enter  and  legislate  upon  the  precise  subject- 
matter,  but  where  the  act  of  the  state,  in 
case  of  actual  legislation  by  Congress,  would 
be  compelled  to  yield  to  such  federal  legisla- 
tion, in  case  of  a  direct  conflict  between  the 
two  acts." 

A  state  has  the  power  to  require  that  no 
person  shall  act  as  a  conductor  on  a  railroad 
train  in  that  state  without  having  for  two 
years  prior  thereto  served  in  the  capacity  of 
a  brakeman  or  a  conductor  on  a  freight  train. 
Smith  V.  State  (Tex.)  146  S.  W.  900. 

It  has  been  held,  that  though  the  Federal 
Safety  Appliance  Act  regulates  the  vehicles 
used  on  an  interstate  railroad  regardless  of 
the  kind  of  commerce  in  which  they  are  en- 
gaged, a  state  may  require  that  intrastate 
cars  shall  have  prescribed  appliances.  South- 
ern H.  Co.  V.  Indiana  R.  Commission,  179  Ind. 
23,  100  N.  E.  337;  Cleveland,  etc.  R.  Co.  v. 
Indiana  R.  Commission  (Ind.)  102  N.  E. 
829;  Detroit,  etc.  R.  Co.  v.  State,  82  Ohio 
St.  60,  91  N.  E.  869,  137  Am.  St.  Rep.  768. 
In  the  case  first  cited  it  was  said:  "The 
federal  act  includes  not  only  cars  when  in 
use  in  interstate  commerce,  but  also  cars  com- 
monly used  on  railways  so  engaged,  even 
tliough  the  car  is  at  the  particular  time  load- 
ed at  one  point  in  a  state  and  delivered  at 
another  point  in  the  same  state,  or  when  un- 
loaded, or  when  transported  in,  or  as  part 
of  a  train  engaged  in,  or  on  a  railroad  doing 
an  interstate  business,  and  the  use  of  defective 
cars  forbidden,  is  no  longer  an  open  question. 
.  .  .  Even  though  a  car  ordinarily  and  com- 
monly used  in  interstate  commerce,  and  being 
carried  on  a  railroad  engaged  in  interstate 
commerce,  the  hazards  against  which  the  stat- 
ute is  directed,  are  hazards  not  of  such  com- 
merce, but  of  the  operation  of  the  car  in  this 
state,  and  is  properly  the  subject  of  its  police 
power,  and  properly  punishable  by  it,  as  well 
as  by  the  federal  act,  and  is  not  a  regulation 
of  that  commerce.  It  requires  no  new  duty, 
and  imposes  no  limit  on  the  free  use  of  cars, 
contains  no  new  or  different  restrictions  to 
persons  or  things  carried  or  the  manner,  or 
times  of  carriaj^e,  or  as  to  the  car  itself,  and 
the  fact  that  a  like  penalty  is  imposed,  is  not 
a  burden  upon  commerce  for  the  reason,  if  for 
no  other,  that  if  the  federal  law  is  obeyed 
there  can  be  no  penalty,  and  if  it  is  not,  the 
carrier  should  not  be  heard  to  say  that  a 
police  regulation  of  a  state,  for  the  protection 
of  its  citizens,  or  citizens  of  another  state, 
while  in  this  state,  is  invalid,  simply  because 
it  is  subject  to  punishment  under  the  federal 
act.    The  only  effect  so  far  as  interstate  com- 


merce is  concerned  is  to  punish  the  guilty 
transgressor,  and  not  to  reach  the  subjects  of 
auch  commerce,  or  those  interested  in  its  being 
unhampered,  and  is  not  the  exercise  of  extrt- 
territorial  authority  or  power."  The  reasons 
for  the  decision  in  the  case  of  Detroit,  etc. 
R.  Co.  v.  State,  82  Ohio  St.  60,  91  N.  E.  869, 
137  Am.  St.  Rep.  758,  were  given  as  follows: 
"The  regulation  of  the  commerce  among  the 
states  is  within  the  exclusive  jurisdiction  of 
Congress,  but  it  is  well  settled  that  a  state 
statute,  enacted  in  the  exercise  of  its  police 
power,  not  regulating  or  directly  affecting 
interstate  commerce  or  in  conflict  with  federal 
regulations,  but  merely  regulative  of  the  in- 
strumentalities of  commerce,  is  not  void;  and 
when  such  state  regulations  do  conflict  with 
federal  regulations,  they  are  not  void  on  the 
groimd  that  the  state  has  exercised  a  power 
exclusively  in  Congress,  but  because  the  Con- 
stitution and  the  laws  of  the  United  States 
made  in  pursuance  thereof  are  the  supreme 
law  of  the  land.  .  .  .  The  statute  in  ques- 
tion does  not  purport  to  be  a  regulation  of 
interstate  traffic,  but  is  limited  strictly  to  the 
moving  of  traffic  from  one  point  to  another 
in  the  state,  and  it  is  evident  from  its  various 
requirements  as  well  as  its  title  that  it  was 
passed  in  the  exercise  of  the  polioe  power  of 
the  state  to  promote  the  safety  in  the  state 
of  employees  and  travelers  upon  railroads,  and 
without  any  thought  or  intention  of  meddling 
with  interstate  commerce." 

In  Pittsburgh,  etc.  R.  Co.  v.  State,  180 
Ind.  246, 102  N.  E.  25,  L.R.A.  1915D  458,  there 
was  involved  a  state  statute  which  required 
that  the  railroads  within  the  state  "to  which 
the  regulative  powers  of  the  state  extend" 
should  use  cabooses  of  not  less  than  twenty- 
four  feet  in  length,  exclusive  of  platforms. 
The  cabooses  were  required  to  be  placed  on 
two  four-wheel  trucks.  In  sustaining  the 
statute  as  against  an  interstate  carrier,  the 
court  said :  "It  is  the  contention  of  appellant 
that  the  act  is  in  violation  of  sec.  8  of  art 
1  of  the  Federal  Constitution,  as  a  regulation 
of  commerce  'among  the  states.'  It  is  con- 
tended by  the  state,  that  the  act  will  be  con- 
strued as  applying  only  to  operations  in  the 
state,  and  does  not  purport  to  be  a  regulation 
of  interstate  commerce,  and  the  act,  as  a 
police  power,  which  affects  interstate  com- 
merce incidentally^  is  supreme  until  and  un- 
less the  particular  subject  is  taken  cognizance 
of  by  Congress,  and  that  the  character  of 
caboose  m  to  length  and  wheel  base  has  not 
been  the  subject  of  federal  concern.  If  the 
subject  of  the  length  and  wheel  base  of  ca- 
boose cars  has  been  taken  cognizance  of,  and 
the  length  and  wheel  base  fixed,  we  are  bound 
to  recognize  the  sole  jurisdiction  of  the  sub- 
ject as  ill  Congress,  even  though  the  car  is 
at  the  time  engaged  in  intrastate  traffic,  but 
in  conjunction  with  interstate  traffic  or  com- 
merce.   .    .    .    The  acta  of  CongroflB  and  th« 
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interstate  commerce  commission  have  not  em- 
braced the  specific  subject,  either  of  length  of 
caboose  cars,  or  their  wheel  bases,  and  we 
regard  the  act  of  the  state  as  not  an  inter- 
ference with,  or  as  placing  a  burden  upon,  or 
as  regulating,  interstate  commerce,  even 
though  the  right  of  control  extends  to  all  the 
instruments  of  such  commerce,  .  .  .  for 
the  reason  that  this  act  does  not  lay  any 
restrictions  on  commerce  itself,  or  the  objects 
of  commerce,  or  on  an  instrumentality  of  com- 
merce by  the  manner  6f  construction,  or  the 
manner  of  its  use,  but  the  act  is  directed  at 
the  form  of  the  instrumentality,  as  to  a  mat- 
ter, as  to  which  Congress  has  not  seen  fit  to 
act.  We  are  unable  to  perceive  how  it  might 
affect  it  even  incidentally,  and  it  is  not  such 
legislation  as  is  superseded  by  the  federal 
laws." 

An  ordinance  which  applies  to  an  Interur- 
ban  interstate  electric  railroad  is  void  when 
it  prescribes  the  number  of  cars  to  be  run 
and  the  maximum  number  of  passengers  to 
be  carried  on  any  car.  Even  in  the  absence 
of  congressional  action,  such  an  ordinance  is 
an  unwarranted  interference.  South  Coving- 
ton, etc.  R.  Co.  V.  Covington,  235  U.  S.  537, 
36  S.  Ct.  158,  59  U.  S.  (L.  ed.)  350,  L.R.A. 
1915F  792,  wherein  the  court  said:  "We 
think  the  necessary  effect  of  these  regulations 
is  not  only  to  determine  the  manner  of  carry- 
ing passengers  in  Covington  and  the  number 
of  cars  that  are  to  be  run  in  connection  with 
the  business  there,  but  necessarily  directs  the 
number  of  cars  to  be  run  in  Cincinnati,  and 
the  manner  of  loading  them  when  there,  where 
the  traflSc  is  much  impeded  and  other  lines  of 
street  railway  and  many  hindrances  have  to 
be  taken  into  consideration  in  regulating  the 
traffic.  If  Covington  can  regulate  these  mat- 
ters, certainly  Cincinnati  can,  and  interstate 
business  might  be  impeded  by  conflicting  and 
varying  regulations  in  this  respect,  with 
which  it  might  be  impossible  to  comply.  On 
one  side  of  the  river  one  set  of  regulations 
might  be  enforced,  and  on  the  other  side  quite 
a  different  set,  and  both  seeking  to  control  a 
practically  continuous  movement  of  cars.  As 
was  said  in  Hall  v.  DeC^uir,  95  U.  S.  485, 
489  [24  U.  S.  (L.  ed.)  547]  'commerce  can- 
not flourish  in  the  midst  of  such  embar- 
rassments.' We  need  not  stop  to  consider 
whether  Congress  has  undertaken  to  regu- 
late such  interstate  transportation  as  this, 
for  it  is  clearly  within  its  power  to  do 
BO,  and  abHence  of  federal  regulation  does 
not  give  the  power  to  the  state  to  make 
rules  which  so  necessarily  control  the  con- 
duct of  interstate  commerce  as  to  those  just 
considered." 

PiOAD  Bed,  Track,  and  Bridges. 

It  has  been  held  that  a  state  may  require 
that  all   persons   or   corporations  operating 


railroads  wholly  or  partly  within  the  state, 
shall,  among  other  things,  fill  or  block  all 
switches,  frogs,  and  guard  rails  on  their  roads 
or  yards.  St.  Louis,  etc.  R.  Co.  v.  McNamare, 
91  Ark.  515,  122  S.  W.  102.  Tlie  same  rule 
applies  to  the  requirement  of  the  installation 
of  a  block  system.  See  Indiana  K.  Commis- 
sion V.  Grand  Trunk  Western  R.  Co.  179  Ind. 
255,  100  N.  E.  862. 

A  state  may  compel  a  railroad  to  change 
the  grade  of  its  crossings  or  the  elevation  of 
its  bridges  so  long  as  the  requirements  are 
reasonable.  See  Kansas  City  Southern  R.  Co. 
v.  Kaw  Valley  Drainage  Dist.  233  U.  S.  75, 
34  S.  Ct.  664,  68  U.  S.  (L.  ed.)  857,  wherein 
an  order  requiring  absolutely  an  interstate 
railroad  to  raise  its  bridge  over  a  river  was 
held  to  be  unreasonable  as  the  facts  appear- 
ing in  that  case.  The  court  said:  "These 
judgments  must  be  taken  as  they  read  upon 
their  face.  They  are  not  conditional  orders 
to  raise  the  bridge  if  the  defendants  can  ob- 
tain the  consent  of  parties  not  before  the 
court  and  of  one  authority  at  least  not  subject 
to  its  control.  They  cannot  be  qualified  by 
speculation  as  to  what  is  likely  to  happen  in 
fact.  They  are  out  and  out  orders  to  remove 
bridges  that  are  a  necessary  part  of  lines 
of  commerce  by  rail  among  the  states.  But 
that  subject-matter  is  under  the  exclusive  con- 
trol of  Congress  and  is  not  one  that  it  has 
left  to  the  states  until  there  shall  be  further 
action  on  its  part.  The  freedom  from  inter- 
ference on  the  part  of  the  states  is  not  con- 
fined to  a  simple  prohibition  of  laws  impair- 
ing it,  but  extends  to  interference  by  an 
ultimate  organ.  It  was  held  that  under  the 
permissive  statute  authorizing  telegraph 
companies  to  maintain  lines  on  the  post  roads 
of  the  United  States  a  state  could  not  stop 
the  operation  of  the  lines  by  an  injunction 
for  failure  to  pay  taxes.  ...  It  would 
seem  that  the  same  principle  applies  to  rail- 
roads under  the  commerce  clause  of  the  Con- 
stitution, especially  if  taken  in  connection 
with  the  somewhat  similar  statute  now  Rev. 
Stats,  sec.  6258.  And  so  it  is  held.  .  .  . 
The  decisions  also  show  that  a  state  cannot 
avoid  the  operation  of  this  rule  by  simply 
invoking  the  convenient  apologetics  of  the 
police  power.  It  repeatedly  has  been  said  or 
implied  that  a  direct  interference  with  com- 
merce among  the  states  could  not  be  justified 
in  this  way.  The  state  can  do  nothing  which 
will  directly  burden  or  impede  the  interstate 
traffic  of  the  company,  or  impair  the  useful- 
ness of  its  facilities  for  such  traffic'  .  .  . 
To  destroy  the  bridges  across  which  these 
railroad  lines  necessarily  pass  is  at  least  as 
direct  an  interference  with  such  commerce 
as  to  prohibit  the  importation  of  cattle  or 
oleomargarin,  or  the  export  of  natural  pas. 
.  .  .  Furthermore  in  the  present  case  it  is 
not  pretended  that  local  welfare  needs  the 
removal  of  the  defendants'  bridges  at  the  ex- 
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pense  of  the  dominant  requirements  of  com- 
merce with  other  stateB,  but  merely  that  it 
would  be  helped  by  raising  them.  The  fact 
that  the  court  cannot  order  them  to  be  raised 
does  not  justify  a  judgment  that  they  be  de- 
stroyed even  in  the  avowed  expectation  that 
what  it  wants  but  cannot  command  is  all  that 
will  come  to  pass."  In  Erie  R.  Co.  v.  Board 
of  Public  Utility  Com'rs  (N.  J.)  98  Atl.  13, 
an  interstate  railroad  was  ordered  to  alter 
fifteen  grade  crossings  in  the  city  of  Pater- 
son  by  changing  the  grade  of  the  streets  and 
by  other  prescribed  methods.  In  sustaining 
the  order,  the  court  said:  "Whether  or  not 
the  police  regulations  of  a  8tat«  constitute 
an  unlawful  interference  with  interstate  com- 
merce is  distinctly  a  question  for  the  ultimate 
decision  of  the  highest  federal  court.  The 
attitude  of  that  court  upon  this  question  is 
well  expressed  by  Mr.  Justice  Gray,  deliver- 
ing the  opinion  of  the  court  in  the  case  of 
Chicago,  etc.  R.  Co.  v.  Solan,  169  U.  S.  133, 
18  S.  Ct.  289,  42  U.  S.  (L.  ed.)  688.  'The 
rules  prescribed  for  the  construction  of  rail- 
roads, and  for  their  management  and  opera- 
tion, designed  to  protect  persons  and  property, 
otherwise  endangered  by  their  use,  are  strictly 
within  the  scope  of  the  local  law.  They  are 
not,  in  themselves,  regulations  of  interstate 
commerce,  although  they  control,  in  some  de- 
grees the  conduct  and  the  liability  of  those 
engaged  in  such  commerce.  So  long  as  Con- 
gress has  not  legislated  upon  the  particular 
subject,  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce,  and  as 
a  rightful  exercise  of  the  police  power  of  tlie 
state  to  regulate  the  relative  rights  and  duties 
of  all  persons  and  corporations  within  its  lim- 
its.' So  long  as  this  attitude  is  maintained 
by  the  federal  court  the  doctrine  enunciated 
by  it  would  gain  nothing  by  our  concurrence 
and  suffer  nothing  by  our  dissent.  We,  how- 
ever, not  only  recognize  the  authority,  but 
also  concur  in  the  soundness  of  the  rule  laid 
down." 

Speed  and  Signals. 

The  speed  of  interstate  trains  is  subject 
to  reasonable  regulation  by  the  state.  Lasater 
V.  St.  Louis,  etc.  R.  Co.  177  Mo.  App.  534, 
160  S.  W.  818.  However,  an  ordinance  is  un- 
reasonable and  void  which  requires  the  speed 
of  trains  to  be  reduced  to  six  miles  an  hour 
when  passing  through  a  town  of  only  one 
thousand  inhabitants,  wherein  the  tracks  are 
at  a  different  level  from  the  streets  and  are 
graded  and  curved.  Lusk  v.  Dora,  224  Fed. 
660. 

A  state  may  prescribe  the  speed  to  be  main- 
tained and  the  warnings  to  be  given  by  trains 
at  crossings,  and  the  fact  that  interstate  com- 
merce is  indirectly  burdened  does  not  affect 
the  validity  of  the  regulation.    Southern  R. 


Co.  V.  King,  217  U.  S.  524,  30  S.  Ct.  594,  54 
'U.  S.  (L.  ed.)  868.  And  see  the  reported  case. 
In  Southern  R.  Co.  y.  King,  supra,  the  court 
passed  on  the  same  act  which  is  involved 
in  the  reported  case,  which  provides  that  rail- 
roads shall  place  blow-posts  on  each  side  of 
their  tracks  at  a  distance  of  four  hundred 
yards  from  the  center  of  each  crossing,  and 
that  the  engineer  of  a  locomotive,  when  he  ar- 
rives at  either  of  said  posts,  shall  blow  the 
whistle  until  the  locomotive  reaches  the  public 
road,  and  that  he  shall  simultaneoualy  check 
and  keep  checking  the  speed  of  the  locomotive 
so  as  to  stop  in  time  if  any  person  or  thing 
shall  be  crossing  the  track  on  the  road.  Hold* 
ing  the  statute  to  be  valid,  the  court  said: 
"It  has  been  frequently  decided  in  this  court 
that  the  right  to  regulate  interstate  commerce 
is,  by  virtue  of  the  Federal  Constitution,  ex- 
clusively vested  in  the  Congress  of  the  United 
States.  The  states  cannot  pass  any  law  di- 
rectly regulating  such  commerce.  Attempts 
to  do  so  have  been  declared  imconstitutional 
in  many  instances,  and  the  exclusive  power 
in  Congress  to  regulate  such  commerce  uni- 
formly maintained.  While  this  is  true,  the 
rights  of  the  states  to  pass  laws  not  having 
the  effect  to  regulate  or  directly  interfere 
with  the  operations  of  interstate  commerce, 
passed  in  the  exercise  of  the  police  power  of 
the  state,  in  the  interest  of  the  public  health 
and  safety,  have  been  maintained  by  the  de- 
cisions of  this  court.  We  may  instance  some 
of  the  cases  of  this  nature  in  which  statutes 
have  been  held  not  to  be  a  regulation  of  inter- 
state commerce,  although  they  may  affect  the 
transaction  of  such  commerce  among  the 
states.  .  .  .  Applying  the  general  rule  to 
be  deduced  from  these  cases  to  such  r^ula- 
tlons  as  are  under  consideration  here,  it  i? 
evident  that  the  constitutionality  of  such  stat- 
utes will  depend  upon  their  effect  upon  inter- 
state commerce.  It  is  consistent  with  the 
former  decisions  of  this  court,  and  with  a 
proper  interpretation  of  constitutional  right«. 
at  least,  in  the  absence  of  congressional  action 
upon  the  same  subject-matter,  for  the  state  to 
regulate  the  manner  in  which  interstate  trains 
shall  approach  dangerous  crossings,  the  sig- 
nals which  shall  be  given,  and  the  control  of 
the  train  which  shall  be  required  imder  such 
circumstances.  Crossings  may  be  so  situated 
in  reference  to  cuts  or  curves  as  to  render 
them  highly  dangerous  to  those  using  the  pub- 
lic highways.  They  may  be  in  or  near  towns 
or  cities,  so  that  to  approach  them  at  a  high 
rate  of  speed  would  be  attended  with  great 
danger  to  life  or  limb.  On  the  other  hand« 
highway  crossings  may  be  so  numerous  and 
so  near  together  that  to  require  interstate 
trains  to  slacken  speed  indiscriminately  at  all 
such  crossings  would  be  practically  destruc- 
tive of  the  successful  operation  of  such  passen- 
ger trains.    Statutes  which  require  the  speed 
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of  such  trains  to  be  checked  at  all  crossings 
so  situated  might  not  only  be  a  regulation, 
but  also  a  direct  burden  upon  interstate  com- 
merce, and  therefore  beyond  the  power  of  the 
state  to  enact." 

Hours  or  Sbbvicb  or  Employees. 

The  states  are  now  powerless  to  regulate 
the  number  of  hours  per  day  that  a  railroad 
employee  engaged  in  interstate  duties  shall 
work.  Congress  has  acted  in  the  matter  ( Fed. 
St.  Ann.  1909  Supp.  p.  581 )  and  thus  preclud- 
ed state  legislation.  Erie  E.  Co.  v.  New  York, 
233  U.  S.  671,  Ann.  Cas.  1915D  138,  34  S.  Ct. 
766,  58  U.  S.  (L.  ed.)  1149,  52  L.R.A.(N.S.) 
266 ;  State  v.  Wabash  R.  Co.  238  Mo.  21,  141 
S.  W.  646;  State  v.  Texas,  etc.  R.  Co.  68  Tex. 
Civ.  App.  410, 124  S.  W.  984 ;  State  v.  Chicago, 
etc  R.  Co,  136  Wis.  407,  117  N.  W.  686,  19 
L.R.A.(N.S.)  326.  Compare  People  v.  New 
York  Cent.  etc.  R.  Co.  85  Misc.  482,  147  N.  Y. 
8.  789  (wherein  a  statute  was  held  to  be  valid 
which  provided  that  signalmen  must  have  two 
days  of  twenty-four  hours  each  out  of  each 
calendar  month).  Nor  may  a  state  supple- 
ment the  federal  regulation.  It  is  not  a  ques- 
tion of  conflicting  jurisdiction,  but  rather 
"whether  Congress  has  acted.  In  the  case  of 
Erie  R.  Co.  v.  New  York,  supra,  a  statute  was 
held  to  be  void  which  prescribed  a  shorter 
period  of  work  for  train  dispatchers  tiian  did 
the  federal  law.  The  court  said:  "The  rea- 
soning of  the  opinion  and  the  decision  oppose 
the  contention  of  defendant  in  error  and  of 
the  court  of  appeals,  that  the  state  law  and 
the  federal  law  can  stand  together,  because,  as 
expressed  by  the  court  of  appeals,  'the  state 
has  simply  supplemented  the  action  of  the 
federal  authorities,'  and,  on  account  of  special 
conditions  prevailing  within  its  limits,  has 
raised  the  limit  of  safety;  and  the  form  of  the 
federal  statute,  although  'not  expressly  legal- 
izing employment  up  to  tliat  limit,  fairly 
seems  to  have  invited  and  to  have  left  the 
subject  open  for  supplemental  state  legisla- 
tion if  necessary.'  We  realize  the  strength 
of  these  observations,  but  they  put  out  of 
view,  we  think,  the  ground  of  decision  of  the 
cases,  and,  indeed,  tlie  necessary  condition  of 
the  supremacy  of  the  congressional  power.  It 
is  not  that  there  may  be  division  of  the 
field  of  regulation,  but  an  exclusive  occupa- 
tion of  it  when  Congress  manifests  a  purpose 
to  enter  it.  Regulation  is  not  intended  to 
be  a  mere  wanton  exercise  of  power.  It  is 
a  restriction  upon  the  management  of  the 
railroads.  It  is  induced  by  the  public  interest 
or  safety,  and  the  'Hours  of  Service'  Law  of 
March  4,  1907,  is  the  judgment  of  Congress  of 
the  extent  of  the  restriction  necessary.  It 
admits  of  no  supplement;  it  is  the  prescribed 
measure  of  what  is  necessary  and  sufficient 
for   the   public   safety  and  of  the  cost  and 
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burden  which  the  railroad  must  endure  to 
secure  it."  It  was  said  in  State  v.  Texas,  etc. 
R.  Co.  68  Tex.  Civ.  App.  410,  124  S.  W.  984 : 
"The  conflict  in  the  provisions  of  the  two  acts 
is  apparent  and  both  acts  cannot  be  valid  and 
operative  as  to  telegraph  operators  employed 
by  railroad  companies  engaged  in  interstate 
transportation  when  such  operators  are  em- 
ployed in  such  transportation  service.  It  is 
well  settled  that  the  power  of  Congress  to 
regulate  interstate  commerce  under  the  pro- 
visions of  the  Constitution  before  mentioned 
is  plenary  and  includes  the  power  to  prescribe 
the  qualifications,  duties,  and  liabilities  of 
employees  of  railway  companies  engaged  in 
interstate  commerce,  and  any  legislation  by 
Congress  on  such  subject  supersedes  any  state 
law  upon  the  same  subject.  .  .  .  The  con- 
stitutional right  of  Congress  to  legislate  upon 
this  subject  having  been  exercised  by  that 
body,  the  right  of  the  state  to  invade  this  field 
of  legislation  ceased,  or,  at  all  events,  no  act 
of  a  state  legislature  in  conflict  with  the 
act  of  Congress  upon  the  same  subject  can  be 
held  valid."  In  State  v.  Chicago,  etc.  R.  Co. 
136  Wis.  407,  117  N.  W.  686,  19  L.R.A.(N.S.) 
326,  the  court  said:  "We  cannot  doubt  that 
prohibition  of  an  overfatigued  telegraph  oper- 
ator from  directing  the  operation  of  trains 
falls  within  the  state's  power  to  control,  even 
though  thereby  the  conduct  of  interstate  com- 
merce might  be  impeded  or  burdened.  But 
this  power  in  the  states  is  subject  to  that  pro- 
vision in  the  constitution  that  Congress  shall 
have  power  to  regulate  interstate  commerce; 
that  is,  to  prescribe  the  restrictions  and  limi- 
tations under  which  it  shall  be  conducted,  and 
when  it  prescribes  those  regulations  it  does 
so  to  the  exclusion  of  state  legislation  ac- 
complishing a  like  regulation  directly  or  in- 
directly, and  whether  intended  for  that  pur- 
pose or  not.  .  .  .  It  is  not  a  mere  question 
of  conflicting  laws  in  the  two  jurisdictions,  so 
that  the  law  of  a  state  will  be  valid  so  far 
as  not  antagonistic  to  a  federal  law.  The 
question  is  more  properly  one  of  jurisdiction 
over  the  subject,  the  holding  being  that  with- 
in the  second  class  of  subjects  above  outlined 
silence  of  Congress  is  deemed  a  relegation 
to  the  states  of  such  jurisdiction  and  author- 
ity, but  action  by  Congress  upon  the  particu- 
lar subject  is  deemed  an  assertion  of  the  fed- 
eral power,  a  declaration  of  the  policy  that 
the  subject  shall  be  under  federal  and  not 
state  regulation,  and  that,  therefore,  the  pow- 
er shall  no  longer  rest  in  the  state  to  exercise 
that  authority  which  by  the  Constitution  of 
the  United  States  was  surrendered  to  the 
federal  government  when  and  if  Congress 
deemed  its  exercise  advisable.  On  March  4, 
1907,  before  the  act  now  under  consideration 
was  passed,  and  even  before  it  was  introduced 
in  the  Wisconsin  legislature.  Congress  had 
legislated  fully  upon  the  subject  of  hours  of 
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labor  for  the  very  class  of  employees  affected 
by  sec.  1816ni.  It  then  provided  (ch.  2939, 
34  U.  S.  State,  at  Large,  1415,  U.  S.  Comp. 
Stats.  Supp.  1907,  p.  913)  that  it  should  be 
unlawful  for  any  common  carrier  subject  to 
the  act  to  require  or  permit  any  employee 
subject  to  the  act  to  be  or  remain  on  duty  for 
a  period  longer  than  sixteen  consecutive 
hours,  and  that  no  operator  or  train  dispatch- 
er should  be  required  or  permitted  to  remain 
on  duty  for  a  longer  period  than  nine  hours  in 
any  twenty-four  hour  period  in  places  con- 
tinuously operated  night  and  day,  nor  for  a 
period  longer  than  thirteen  hours  in  places 
operated  only  during  the  daytime,  with  excep- 
tions in  case  of  emergencies.  This  was  a  clear 
declaration  by  Congress  of  a  will  and  policy 
that,  so  far  as  the  regulation  and  safeguard- 
ing of  interstate  commerce  might  properly  be 
affected  by  prescribing  hours  of  labor  for  such 
employees,  the  subject  should  be  under  control 
of  Congress  and  not  of  the  state  legislatures. 
.  .  .  We  are  therefore  constrained  to  the 
conclusion  that  restriction  of  hours  of  labor 
of  telegraph  operators  engaged  in  moving 
interstate  trains  or  traffic  is  a  field  of  legisla- 
tion forbidden  to  the  states  by  the  Federal 
Constitution;  but  also  that  the  limitation 
contained  in  our  statute  is  in  conflict  with 
and  in  negation  of  the  act  of  Congress,  and 
cannot  be  enforced  as  to  such  employees." 

Statutes  Requiring  Trains  to  Stop  at 

Stations. 

When  a  station  has  inadequate  train  facili- 
ties, a  state  may  compel  interstate  trains  to 
stop  at  that  station.  Although  this  is  a  di- 
rect interference  with  interstate  commerce, 
it  is  permitted  where  the  circumstances  war- 
rant the  order.  Whether  a  station  has  reason- 
able facilities  is  a  question  of  fact  to  be 
determined  by  the  situation  and  general  sur- 
roundings of  the  place.  Herndon  v.  Chicago, 
etc.  R.  Co.  218  U.  S.  136,  30  S.  Ct.  633,  54 
U.  S.  (L.  ed.)  970;  Chicago,  etc.  R.  Co.  v. 
Wisconsin  R.  Commission,,  237  U.  S.  220,  35 
8.  Ct.  560,  69  U.  S.  (L.  ed.)  926;  Alabama  R. 
Commission  v.  St.  Louis,  etc.  R.  Co.  (Ala.)  70 
So.  645;  Illinois  Cent.  R.  Co.  v.  Com.  154 
Ky.  332,  157  S.  W.  687;  St.  Louis,  etc.  R. 
Co.  V.  Troy,  25  Okla.  749,  108  Pac.  753; 
St.  Louis,  etc.  R.  Co.  v.  Langer,  29  Okla.  691, 
119  Pac.  126,  44  L.R.A.(N.S.)  478;  Gulf,  etc. 
R.  Co.  V.  State  (Tex.)  169  S.  W.  385,  affirmed 
181  S.  W.  685.  Compare  Delaware,  etc.  R. 
Co.  V.  Stevens,  172  Fed.  695.  In  Hemdon  v. 
Chieap^o,  etc.  R.  Co.  supra,  it  appeared  that 
a  state  statute  sought  to  compel  all  trains 
carrying  passengers  to  stop  at  the  junction  or 
intersection  of  other  railroads,  lie  purpose 
of  the  statute  was  not  to  protect  the  lives 
and  bodies  of  the  citizens  but  merely  to  in- 
crease transportation  facilities.     It  was  held 


that  the  statute  was  void  because  it  burdened 
interstate  commerce,  adequate  facilities  be- 
ing furnished  already.  The  court  said: 
"The  principle  to  be  deduced  from  these  cases 
is,  that  where  a  railroad  company  has  al- 
ready provided  ample  facilities  for  the  ade- 
quate accommodation  of  the  traveling  public 
such  OS  may  be  proper  and  reasonable  at  an^ 
given  point,  and  operates  interstate  commerce 
trains,  carrying  passengers  through  the  same 
places,  at  which  such  interstate  trains  do  not 
stop,  a  state  regulation  which  requires  the 
stopping  of  such  interstate  trains,  in  addition 
to  ample  facilities  already  provided,  to  the 
detriment  and  hindrance  of  interstate  traffic, 
is  an  unlawful  regulation  and  burden  upon 
interstate  commerce.  Applying  the  principles 
thus  settled  and  taking  the  allegations  of  the 
bill  as  true,  which  we  must  do  in  view  of  the 
fact  that  the  case  was  decided  upon  demurrer, 
we  think  that  construing  the  statute  so  as  to 
require  the  stoppage  of  the  through  trains 
whenever  any  persons  might  seek  to  avail 
themselves  thereof,  in  order  to  permit  a  trans- 
fer of  passengers  from  one  road  to  the  other 
upon  such  trains,  would  be  an  unnecessary 
and  unlawful  burden  upon  interstate  traffic. 
The  averment  of  the  bill  is  that  the  business 
is  already  amply  provided  for  in  the  other 
trains  of  the  company  and  the  eonnectini^ 
road,  and  the  serious  detriment  to  the  inter- 
state carrying  business  from  the  requirement 
to  stop  the  through  trains  described  for  the 
purpose  of  permitting  such  transfers,  is  fully 
set  forth  in  the  bill,  and  admitted  by  the  de- 
murrer. It  is  true  that  the  bill  avers  that 
few  persons  require  transfer  at  such  connect- 
ing point,  but  if  passengers  have  the  right 
under  this  statute  to  require  the  stoppage  of 
such  through  trains  at  Lathrop  whenever  they 
may  desire  to  avail  themselves  of  such  privi- 
lege, serious  inconvenience  would  result  to  the 
interstate  traffic  in  question.  It  is  to  fio  re- 
membered that  this  statute  is  not  of  that 
class  passed  in  the  exercise  of  the  police  power 
of  the  state  for  the  promotion  of  the  public 
safety  and  requiring  the  stoppage  of  trains 
by  one  railroad  before  crossing  the  tracks  of 
another  railroad — ^thia  statute,  as  its  second 
section  shows,  was  passed  for  the  purpose  of 
providing  greater  facilities  of  travel,  and  not 
for  the  protection  of  life  and  limb."  In  Chi- 
cago, etc.  R.  Co.  V.  Wisconsin  R.  Commission, 
supra,  there  was  involved  a  state  statute  pro- 
viding that  where  villages  contained  200  or 
more  inhabitants,  railroads  passing  through 
them  should  stop  one  passenger  train  each 
way  each  day  if  trains  were  run  to  that  ex- 
tent, and  two  trains  each  wav  each  dav  if 
there  were  four  or  more  trains  a  dav.  Bv 
authority  of  that  statute,  the  railroad  com- 
mission ordered  an  interstate  train  to  stop 
at  a  specified  village.  It  was  found  that 
the  village  had  adequate  facilities  already,  and 
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the  order  was  held  to  be  void  because  it  con- 
stituted a  burden  on  interstate  commerce.  In 
discussing  the  general  rule  permitting  the 
states  to  stop  interstate  trains,  the  court 
said:  "In  reviewing  the  decision  we  may 
start  with  certain  principles  as  established: 
(1)  It  is  competent  for  a  state  to  require 
adequate  local  facilities,  even  to  the  stoppage 
of  interstate  trains  or  the  re-arrangement  of 
their  schedules.  (2)  Such  facilities  existing 
— that  is,  the  local  conditions  being  adequate- 
ly met — ^the  obligation  of  the  railroad  is 
performed,  and  the  stoppage  of  interstate 
trains  becomes  an  improper  and  illegal  inter- 
ference with  interstate  commerce.  (3)  And 
this,  whether  the  interference  be  directly  by 
the  legislature  or  by  its  command  through  the 
orders  of  an  administrative  body.  (4)  The 
fact  of  local  facilities  this  court  may  deter- 
mine, such  fact  being  necessarily  involved  in 
the  determination  of  the  federal  question 
whether  an  order  concerning  an  interstate 
train  does  or  does  not  directly  regulate  inter- 
state commerce,  by  imposing  an  arbitrary  re- 
quirement." In  Illinois  Cent.  R.  Co.  v. 
Com.  164  Ky.  332,  157  S.  W.  687,  it  was  held 
that  a  statute  was  void  which  required  all 
passenger  trains  to  stop  at  stations  at  which 
penitentiaries  were  situated,  regardless  of 
prior  transportation  conditions.  Tlie  statute 
was  said  to  be  unreasonable  and  to  be  burden- 
Bome  to  interstate  commerce. 

In  the  case  of  Louisville,  etc.  R.  Co.  v. 
Alabama  R.  Commission,  191  Fed.  757,  it 
appeared  that  the  commission  ordered  the 
railroad  company  to  enter  a  union  passenger 
depot.  To  comply  with  this  order,  the  com- 
pany's trains  would  have  to  be  taken  off  of 
their  direct  route.  This  would  have  made  it 
necessary  for  the  company  to  alter  its  sched- 
ules, and  the  majority  of  its  passengers  would 
have  been  inconvenienced.  The  company 
owned  adequate  depot  facilities.  It  was  held 
that  the  order  was  unreasonable  and  that  it 
was  violative  of  the  interstate  commerce 
clause  of  the  Constitution. 

On  the  other  hand,  a  state  may  compel  a 
railroad  to  operate  a  train  from  a  point  with- 
in the  state  to  the  state  line,  even  though 
there  are  no  terminals  on  the  state  line  and 
the  trains  must  be  run  into  an  adjoining  state 
in  order  to  have  the  necessary  terminal  facili- 
ties. Missouri  Pac.  R.  Co.  v.  Kansas,  216  U. 
S.  262,  30  S.  Ct.  330,  64  U.  S.  (L.  ed.)  472; 
Chicago,  etc.  R.  Co.  v.  Oglesby,  198  Fed.  163. 
In  the  latter  case  the  court  said :  "We  must 
agree  with  the  defendants  that  the  interstate 
commerce  clause  of  the  Federal  Constitution 
is  not  violated  by  this  order  which  affects 
only  the  intrastate  part  of  the  line  regardless 
of  terminal  facilities.  It  is  an  elementary 
proposition  that  railroads  from  the  public 
nature  of  the  business  by  them  carried  on  and 
the  interest  which  the  public  have  in  their 


RY.  y.  BLACKWELL.  96$ 

2S7. 

operation  are  subject,  as  to  their  state  busi- 
ness, to  state  regulation.  .  .  .  The  primal 
duty  of  a  carrier  is  to  furnish  adequate  facili- 
ties to  the  public  and  that  duty  may  well  be 
compelled,  although  by  doing  so,  as  an  inci- 
dent, some  pecuniary  loss  from  rendering  such 
service  may  result.  And  even  though  the 
carrier  may  operate  its  railroad  continuously 
into  another  state,  and  the  enforcement  of 
the  order  might  require  it  to  establish  new 
terminal  facilities  at  expense  and  inconven- 
ience, nevertheless  the  order,  if  not  otherwise 
unreasonable,  is  not  -  thereby  rendered  in- 
valid." 

A  state  may  compel  a  railroad  operating  in 
the  state  to  run  at  least  one  train  each  way 
every  day  and  to  stop  at  every  station  al- 
though the  only  train  run  on  the  line  is  an 
interstate  train.  Such  a  statute  has  been  held 
to  be  an  aid  to  interstate  commerce.  State  v. 
Chicago,  etc.  R.  Co.  239  Mo.  196,  143  S.  W. 
785.  In  that  case  the  court  gave  its  reasons 
for  the  decision  as  follows:  "This  insistence 
of  counsel  is  unsound  both  in  law  and  fact. 
The  Act  of  1907  does  not  undertake  to  compel 
the  appellant  to  run  the  trains  between  St. 
Joseph,  Missouri,  and  Chariton,  Iowa,  or  from 
any  other  point  in  this  state  to  any  other 
point  in  Iowa,  or  other  state,  but  simply  re- 
quires appellant  to  run  at  least  one  passenger 
train  each  way  over  the  line  in  question  with- 
in this  state  on  each  and  every  day  of  the 
week.  That  act  does  not  require  appellant  to 
run  any  train  one  inch  beyond  the  boundaries 
of  Missouri.  Independent  of  the  interstate 
commerce  clause  of  the  Constitution,  the  leg- 
islature of  this  state  has  no  such  extraterri- 
torial authority.  Its  legislative  power  is 
limited  to  the  confines  of  this  state.  .  .  . 
The  mere  fact  that  an  act  of  the  legislaturo 
may  indirectly  affect  interstate  commerce 
while  endeavoring  to  regulate  the  internal 
police  affairs  of  the  state  will  not  render  the 
act  void  for  violating  the  interstate  commerce 
clause  of  the  Constitution." 

Statutes  Requiring  Separate  Accontmoda' 
tions  for  White  and  Colared  Persons, 

The  rule  is  established  that  states  may 
require  in  intrastate  commerce  separate  ac- 
commodations for  white  and  colored  persons, 
provided  there  is  no  discrimination  in  the  ac- 
commodations. But  there  seem  to  have  boon 
few  attempts  to  extend  the  rule  to  inter- 
state trains  while  passing  through  a  state. 
3^Io8t  of  the  state  statutes  expressly  confine 
themselves  to  intrastate  commerce.  In  ^lissis- 
sippi,  however,  there  is  a  statute  which  has 
been  held  to  apply  to  interstate  as  well  as 
intrastate  commerce.  Alabama,  etc.  R.  Co. 
V.  Morris,  103  Miss.  511,  Ann.  Cas.  1915B 
613,  60  So.  11.  In  that  ease  the  court  in  dis- 
cussing tlie  purpose  and  merits  of  the  statute 
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said:  **We  find  ourselves  unable  to  reach  the 
conclusion  that  the  legislature  intended  to 
limit  the  application  of  the  statute  to  that 
portion  of  the  train  given  over  to  the  accom- 
modation of  intrastate  passengers.  To  so  hold 
would  be  to  disregard  the  reason  which  under- 
lies this  legislation.  The  legislature,  in  the 
exercise  of  its  power  to  police  the  highways 
of  commerce  running  through  the  state,  enact- 
ed the  statute  in  question  to  promote  the 
peace,  comfort,  and  general  welfare  of  the 
public.  The  statute  was  not  enacted  with  any 
idea  of  discriminating  against  the  members 
of  either  race;  nor  was  it  prompted  by  preju- 
dice or  passion,  but  with  the  knowledge  that 
the  enforced  intermingling  of  the  races  would 
be  distasteful  to  both  races,  would  inevitably 
result  in  discomfort  to  both,  and  provoke  and 
encourage  conflicts  endangering  the  peace  and 
quiet  of  the  commonwealth.  True  the  applica- 
tion of  the  statute  to  interstate  trains  neces- 
sarily imposes  an  additional  expense  upon  the 
carrier.  This  carrier  would  be  required  to 
provide  another  Pullman,  or  to  divide  the  one 
used  into  separate  compartments;  but  it  has 
been  decided  time  and  again  that  merely  an 
additional  expenditure  of  money  will  not  ren- 
der a  statute  so  requiring  susceptible  to  criti- 
cism. .  .  .  If  we  should  hold  that  tl^e  stat- 
ute is  inapplicable  to  interstate  travelers,  it 
seems  to  us  that  necessarily  it  must  be  con- 
demned altogether,  as  the  theory  upon  which 
its  wisdom  and  justice  rests  will  thus  be  de- 
clared fanciful  and  without  foundation  in  fact. 
If  the  peculiar  conditions  existing  here  de- 
manded this  legislation  to  conserve  the  peace 
of  the  state,  and  our  lawmakers  have  so  de- 
cided, the  mere  fact  that  the  passenger  is 
going  out  of  the  state,  coming  into  the  state 
from  without,  or  traveling  across  the  state, 
does  not  alter  the  complexion  of  affairs,  nor 
render  the  danger  less,  should  a  negro  or 
white  man  be  required,  against  his  will,  to 
occupy  a  car  with  passengers  of  another  race. 
Each  section  of  our  common  country  has  its 
own  problems,  and  the  laws  of  one  state  may 
not  be  necessary  in  another  state;  and  that 
a  law  found  to  be  necessaiqr  in  our  state 
should  be  assailed  by  a  corporation  created  by 
the  state  may  account  for  the  amount  of  the 
verdict  in  this  case.  The  statute  in  question, 
rather  than  burdening  the  carrier,  is  an  aid 
to  the  peaceful  operation  of  its  business;  and 
we  have  no  doubt  that  its  overthrow  would 
create  intolerable  conditions,  from  which  the 
railway  company  would  be  the  iflrst  and  great- 
est sufferer." 

Statutes  Regulating  Transportation  and 
Delivery  of  Freight, 

By  an  act  of  Congress  of  June  29,  1906, 
known  as  the  Hepburn  Act  (Fed.  St.  Ann. 
1900  Supp.  p.  255),  transportation  is  express- 
ly defined  to  include  all  services  in  connection 


with  delivery.  So  wide  a  scope  is  covered  by 
that  act  that  the  power  of  the  states  to  regu- 
late the  transportation  or  delivery  of  inter- 
state freight  is  curtailed  almost  to  extinction. 
A  number  of  attempts  to  regulate  the  subject 
have  been  made,  and  these  tend  to  ''light  the 
outer  edges"  of  the  principles  involved.  A 
number  of  recent  decisions  involve  statutes 
which  deal  with  the  furnishing  of  cars  within 
a  specified  time  after  they  are  applied  for,  or 
with  the  sending  forward  of  freight.  St. 
Louis  Southwestern  E.  Co.  v.  Arkansas,  217 
U.  S.  136,  30  S.  Ct.  476,  54  U.  S.  (L.  ed.)  698, 
29  L.R.A.(N.S.)  802;  Southern  R.  Co.  v.  Reid, 
222  U.  S.  424,  32  S.  Ct.  140,  66  U.  S.  (L.  ed.) 
257 ;  Southern  R.  Co.  v.  Reid,  222  U.  S.  444, 
32  S.  Ct.  145,  66  U.  S.  (L.  ed.)  263;  Southern 
R.  Co.  V.  Burlington  Lumber  Co.  225  U.  S. 
99,  32  S.  Ct.  657,  66  U.  S.  (L.  ed.)  1001 ;  Chi- 
cago, etc.  R.  Co.  V.  Hardwick  Farmers  Klc- 
vator  Co.  226  U.  S.  426,  33  S.  Ct.  174,  57 
U.  S.  (L.'  ed.)  284,  46  L.R.A.(N.S.)  203; 
Hampton  v.  St.  Louis,  etc.  R.  Co.  227  U.  S. 
456,  33  S.  Ct.  263,  57  U.  S.  (L.  ed.)  596; 
Illinois  Cent.  R.  Co.  v.  Mulberry  Hill  Coal  Co. 
238  U.  S.  275,  35  S.  Ct.  760,  59  U.  S.  (L.  ed.^ 
1306;  Central  of  Georgia  R.  Co.  v.  Grocsbeck, 
175  Ala.  189,  57  So.  380;  Oliver  v.  Chicago, 
etc.  R.  Co.  89  Ark.  466,  117  S.  W.  238;  State 
V.  Atlantic  Coast  Line  R.  Co.  56  Fla.  617,  47 
So.  969,  32  L.R.A.(N.S.)  639;  Southern  R. 
Co.  V.  Melton,  133  Ga.  277,  66  S.  E.  666;  Onei- 
da Farmers'  Shipping  Assoc,  v.  St.  Joseph, 
etc.  R.  Co.  90  Kan.  264,  133  Pac.  883;  Michi- 
gan Cent.  R.  Co.  v.  Michigan  R.  Commission, 
183  Mich.  6,  148  N.  W.  800;  Atchison,  etc. 
R.  Co.  v.  State,  33  Okla.  168,  124  Pac.  56; 
Chicago,  etc.  R.  Co.  v.  Beatty,  34  Okla.  321, 
118  Pac.  367,  126  Pac.  736,  42  L.R.A.(N.S.) 
984;  Martin  v.  Oregon  R.  etc.  Co.  68  Ore.  198, 
113  Pac.  16;  Traynham  v.  Charleston,  etc.  R. 
Co.  (S.  C.)  71  S.  E.  813;  Texas,  etc.  R.  Co. 
V.  Smith  (Tex.)  118  S.  W.  1118;  Chicago,  etc. 
R.  Co.  y.  Rock  County  Sugar  Co.  162  Wis. 
374,  166  N.  W.  607. 

Generally  speaking,  statutes  which  impose 
a  penalty  for  not  furnishing  cars  to  a  shipper 
of  interstate  freight  constitute  an  interfer- 
ence with  interstate  commerce,  and  are  void. 
Chicago,  etc.  R.  Co.  v.  Hardwick  Farmers 
Elevator  Co.  226  U.  S.  426,  33  S.  Ct.  174,  57 
U.  S.  (L.  ed.)  284,  46  L.R.A.(N.S.)  203; 
Hampton  v.  St.  Louis,  etc.  R.  Co.  227  U.  S. 
466,  33  S.  Ct.  263,  67  U.  S.  (L.  ed.)  596; 
Central  of  Georgia  R.  Co.  v.  Groesbeck,  175 
Ala.  189,  67  So.  380;  Michigan  Cent.  R.  Co. 
V.  Michigan  R.  Commission,  183  Mich.  6, 
148  N.  W.  800.  In  Chicago,  etc.  R.  Co.  v. 
Hardwick  Farmers  Elevator  Co.  supra,  it 
appeared  that  the  MinncRota  Reciprocal  IX»- 
murrage  Law  (Laws  of  Minn.  1907,  c.  23), 
which  required  that  cars  should  be  furnished 
within  a  stipulated  time  after  the  application 
therefor,  in  the  absence  of  a  cause  beyond  the 
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control  of  the  railroad  which  prevented  a  com- 
pliance with  the  law,  was  declared  to  he  in- 
valid.    However,  in  Chicago,  etc.  R.   Co.  v. 
Beatty,  34  Okla.  321,  118  Pac.  367,  126  Pac. 
736,  42  L.R.A.(N.S.)    984,  a  similar  statute 
was  sustained.     The  court  said:     "It  is,  of 
course,  thoroughly  established  that  this  power 
of  Congress  to  regulate  interstate  commerce 
is  exclusive,  and  as  extensive  as  the  commerce 
which  is  to  be  regulated.    It  is  likewise  thor- 
oughly  established   that   the   state  has   full 
power  to  regulate  intrastate  commerce,  and 
that  neither  the  state  nor  the  United  States 
can  enter  upon  or  occupy  the  field  exclusively 
committed  to  the  other.    It  is  likewise  thor- 
oughly settled  that  the  states  did  not  grant 
unto  the  United  States  their   police  power, 
and  that,  consequently,  they  retained  it,  and, 
having  retained  it,  it  is  a  function  which  they 
not  only  have  the  right  to  exercise,  but  which 
it   is  their   duty  to  exercise.     The  inquiry, 
therefore,  is  whether  this   statute  regulates 
interstate  commerce,  or  whether  it  is  a  mere 
exercise  of  the  state's  police  power;  whether 
its  design  is  to  obstruct  interstate  commerce, 
or    merely    to    facilitate    the    movement    of 
freight,  both  inter  and  intra  state.    It  seems 
clear  to  us  that  the  purpose  of  the  statute  is 
the  latter,  and  not  the  former.    The  prompt 
movement  of  the  cars  for  interstate  commerce 
cannot  be  a  burden  upon  it,  but  an  aid  to  it; 
and,  if  this   statute  affecta  interstate  com- 
merce, it  is  merely  incidental  and  in  aid  of 
it.    .    .    .    The  subject-matter  of  this  statute 
is  rightfully  within  the  power  of  the  legis- 
lature, and  in  order  for  the  courts  to  strike 
it  down  we  must  be  able  to  say  that  it  is  so 
arbitrary  and  unreasonable  as  to  transcend 
the  limits  of  the  state's  power.     We  cannot 
reach  this  conclusion.     Whether  cars  should 
be  furnished  within  one  day,  or  four,  or  six 
may  be  a  matter  upon  which  different  men 
would  have  different  opinions;  but  it  is  cer- 
tainly a  subject  as  fully  within  the  knowledge 
of  the  legislature  as  it  is  that  of  the  courts, 
and  we  cannot  say  that  a  requirement  that 
they  should  be  furnished  within  four  days  is 
arbitrary  and  unreasonable.     It  certainly  is 
not  a  burden  on  interstate  commerce.    But  the 
legislature  has  not  made  this  an  absolute  re- 
quirement, but  excuses   the .  railroad  in  the 
event  of  the  contingencies  named  in  the  stat- 
ute."   Later  the  case  was  brought  up  again, 
and  the  conflict  between  the  state  law  and 
the  Hepburn  Act  was  considered.    It  was  held 
that  the  latter  did  not  supersede  the  state 
law,  because  both  laws  could  stand  toj^pther. 
Tlie  court  said:     "Is  there  such  a  conflict  be- 
tween the  two  statutes  that  the  state  legisla- 
tion must  yield  to  the  national  legislation,  or 
does  the  state  legislation,  in  the  exercise  of 
the  state's  police  power,  merely  incidentally 
touch  the  same  subject  as  the  national  legis- 
lation in  such  a  way  as  to  aid,  rather  than 
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hinder,  its  full  operation?  The  act  of  Con- 
gress manifestly  originates  in  the  power  to 
regulate  commerce  between  the  states.  On 
the  other  hand,  the  act  of  the  state  originates 
in  its  police  power.  We,  therefore,  have  an 
act  of  Congress  designed  to  regulate  interstate 
commerce,  and  an  act  of  the  legislature  passed 
under  its  police  power,  both  of  which,  as  it 
happens,  act  upon  the  same  subject-matter. 
This  being  true,  the  question  arises  whether 
there  is  such  a  conflict  as  compels  the  courts 
to  say  that  the  act  of  the  United  States 
strikes  down  the  act  of  the  state.  Certain 
principles  are  elementary  and  fundamental. 
One  is  that  the  Constitution  of  the  United 
States  and  laws  passed  in  pursuance  thereof 
are  the  supreme  law  of  the  land.  Another  is 
that  the  states  did  not  grant  unto  the  United 
States  their  police  power,  and  consequently 
they  retained  it.  Another  is  that  the  United 
States,  within  its  sphere,  is  sovereign,  but 
that  the  states  within  their  sphere  are  equally 
sovereign.  From  these  considerations  it 
would  seem  to  follow  that,  where  an  act  of 
Congress,  enacted  pursuant  to  its  lawful  pow- 
er, touches  the  same  subject  as  an  act  of  the 
state,  enacted  pursuant  to  its  lawful  power, 
the  question  should  be  whether  at  the  point  of 
contact  these  two  acts  run  parallel  with  each 
other  or  whether  they  cross.  If  they  cross 
each  other,  the  supreme  law,  of  course,  must 
prevail.  If  they  run  parallel  with  each 
other,  both  may  prevail,  and,  in  the  absence 
of  necessary  conflict,  the  courts  will  recog- 
nize the  will  of  both  bodies  of  lawmakers. 
The  act  of  Congress  says  that  the  cars  shall 
be  furnished  upon  reasonable  request.  This 
merely  declares  what  was  the  law  without  the 
act.  Such  service  was  the  common-law  duty 
of  the  carrier.  The  act  of  the  legislature  re- 
quires cars  to  be  furnished  within  five  days. 
In  our  previous  opinion  we  have  held  that 
this  requirement  is  not  so  unreasonable  and 
arbitrary  as  to  be  stricken  down  as  matter  of 
law.  It  follows,  therefore,  that  it  is  reason- 
able. The  act  of  Congress,  therefore,  and  the 
act  of  the  state  run  parallel  with  each  other, 
and  the  state  enforces  a  penalty  of  $1  per  day 
for  failure  to  discharge  the  duty  which  is 
enjoined  both  by  the  state  and  by  the  nation. 
There  being  no  necessary  conflict,  we  therefore 
conclude  that  section  1  of  the  act  of  1906  does 
not  operate  to  destroy  the  demurrage  act  of 
Oklahoma  which  was  previously  in  existence. 
.  .  .  The  statute  of  Oklahoma  passed  in  the 
exercise  of  its  police  power,  does  not  conflict 
with  the  act  of  Congress  passed  in  the  exercise 
of  its  right  to  regulate  interstate  commerce. 
This  Oklahoma  statute,  in  so  far  as  it  affects 
commerce,  facilitates  intrastate  commerce, 
and  it  seems  to  us  that  interstate  commerce 
is  entitled  to  the  benefit  of  this  statute  as 
much  as  intrastate  commerce."  In  Martin  v. 
Oregon  R.  etc.  Co.  58  Ore.  198,  113  Pac.  16, 
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it  was  held  that  a  state  law  which  prescribed 
a  penalty  for  a  failure  to  furnish  cars  for 
an  interstate  shipper  was  not  in  conflict  with 
the  Hepburn  Act,  and  was  valid.  The  reasons 
for  the  decision  were  stated  as  follows :  "Not- 
withstanding the  exclusive  nature  of  the  pow- 
er to  regulate  interstate  commerce  vested  in 
the  federal  government,  it  has  repeatedly  been 
held  by  the  Supreme  Court  of  the  United 
States  that  the  respective  states  may,  in  the 
exercise  of  their  police  power,  make  reason- 
able rules  with  regard  to  the  methods  of 
carrying  on  interstate  business.  But  such 
rules  are  inoperative  only  when  in  conflict 
with  regulations  upon  the  same  subject  en- 
acted by  Congress,  and  can  be  supported  only 
when  consistent  with  the  general  requirement 
that  interstate  commerce  shall  be  free  and 
unobstructed,  and  not  amounting  to  a  regula- 
tion of  such  commerce.  ■  .  .  We  see  no 
conflict  between  that  legislation  and  the  pro- 
visions of  the  state  law,  nor  do  we  see  any 
intent  to  exclude  or  supersede  the  state  stat- 
ute in  regulating  the  furnishing  of  cars.  In- 
deed, it  can  hardly  be  said  that  the  federal 
act  attempts  to  regulate  that  matter.  It 
declares  the  primal  duty  to  furnish  cars  upon 
reasonable  request  therefor,  and  stops  with 
that.  The  penalty  for  a  dereliction  of  that 
duty  is  damages  sulTcred  and  reasonable  at- 
torney's fees.  So  far  the  two  acts,  federal  and 
state,  are  identical,  but  the  state  law  goes 
further.  It  regulates  the  manner  of  making 
the  request,  the  time  within  which  cars  shall 
be  furnished,  the  excuses  that  may  be  made 
for  a  failure  to  deliver  cars,  and  adds  an  addi- 
tional penalty  by  way  of  demurrage  for  a 
failure  to  comply  with  the  terms  of  the  stat- 
ute. This  statute,  therefore,  covers  a  field 
not  occupied  by  the  federal  statute." 

A  state  has  power  to  require  a  railroad  to 
furnish  cars  within  a  stipulated  time  for 
intrastate  commerce,  so  long  as  the  require- 
ment does  not  involve  a  burden  on  interstate 
commerce.  Hampton  v.  St.  Louis,  etc.  R.  Co. 
227  U.  S.  456,  33  S.  Ct.  263,  57  U.  S.  (L.  ed.) 
596;  Illinois  Cent.  R.  Co.  v.  Mulberry  Hill 
Coal  Co.  238  U.  S.  275,  35  S.  Ct.  760,  69  U. 
S.  (L.  cd.)  1306;  Oliver  v.  Chicago,  etc.  R. 
Co.  89  Ark.  466,  117  S.  W.  238;  Southern  R. 
Co.  V.  Melton,  133  Ga.  277,  65  S.  E.  665.  In 
Illinois  Cent.  R.  Co.  v.  Mulberry  Hill  Coal  Co. 
supra,  the  statute  under  consideration  re- 
quired that  cars  should  be  furnished  within 
a  reasonable  time.  It  was  said  that  the  ques- 
tion what  was  a  reasonable  time,  was  to  be 
determined  in  view  of  the  requirements  of 
interstate  commerce.  In  Oliver  v.  Chicago, 
vie.  R.  Co.  supra;  and  Southern  R.  Co.  v. 
Alelton,  supra,  the  statutes  involved  required 
tliat  the  cars  should  be  furnished  within  a 
specified  time.  The  statutes  were  sustained 
on  the  ground  that  the  effect  on  interstate 
commerce  was  merely  incidental.    In  the  case 


first  cited  the  court  said:    "The  failure   to 
furnish  cars  under  the  terms  of  the  act  under 
investigation    will    establish    prima    facie    a 
breach  of  duty  on  the  part  of  the  railroad 
companies.      Tliis    will    not    preclude    their 
right  to  set  up  such  defense  as  will  excuse  or 
justify  the  failure.     That  a  fair  division  of 
cars  with  interstate  business  made  it  impossi- 
ble to  answer  all  demands  made  for  cars  for 
intrastate  business  would  apparently  be  with- 
in the  limit  of  proper  defenses  in  cases   of 
demands   too  unusual   to  be  foreseen;    and, 
viewed  in  this   way,  the  act  is  relieved   of 
the  imputation  of  burdening  interstate  com- 
merce.     Except    in    cases    of    extraordinary 
and  unusual  emergencies  which  cannot  rea- 
sonably  be   anticipated   by   railroad   compa- 
nies,  it  is   their   duty   to   equip   themselves 
with   Bufiicient  cars  to  supply  the  demands 
for  shipment,  both  interstate  and  intrastate, 
and  a  failure  to  furnish  cars  demanded  un- 
der  other   circumstances   would   not   be   ex- 
cused." And  in  Southern  R.  Co.  v.  Melton, 
supra,  in  declaring  that  the  state  law  vras 
not  a   burden   on    interstate   commerce,    the 
court  said:  "On  the  face  of  this  act  and  rule, 
as  applied  to  intrastate  shipments  at  least, 
there  is  no  direct  regulation  or  burden   on 
interstate  commerce.    The  arguments  of  possi- 
ble inconvenience,  possible  need  for  cars  else- 
where, etc.,  cannot  prevail.     Intrastate  com- 
merce  cannot   be   regulated   by   the   federal 
government.    If  it  cannot  be  regulated  by  the 
state  authorities  because  of  fear  or  possibility 
of  some  hypothetical  inconvenience  in  regard 
to  the  interstate  business  of  the  carrier,  then 
the  intrastate  business  of  a  railroad  which 
traverses  two  or  more  states  is  practically 
free    from    any    regulation."      In    St.    Louis 
Southwestern  R.  Co.  v.  Arkansas,  217  U.  S. 
136,  30  S.  Ct.  476,  64  U.  S.  (L.  ed.)   698,  29 
L.R.A.(N".S.)   802,  the  state  statute  involved 
made  the  requirement  for  the  delivery  of  the 
cars  absolute,  regardless  of  the  effect  on  inter- 
state commerce.    Under  the  circumstances,  it 
was  necessary  for  the  company  to  withdraw 
its  cars  from  interstate  commerce  in  order  to 
comply  with  the  state  statute,  and  the  com- 
pany was  not  at  fault.    It  was  held  that  the 
statute  burdened  interstate  commerce  and  was 
therefore  void. 

The  cases  of  Southern  R.  Co.  v.  Reid,  222 
U.  S.  425.  32  S.  Ct.  140,  66  U.  S.  (L.  ed.)  257; 
Southern  R.  Co.  v.  Reid,  222  U.  S.  444,  32  S. 
Ct.  145,  56  U.  S.  (L.  ed.)  263;. and  Southern 
R.  Co.  v.  Burlington  Lumber  Co.  225  U.  S.  99, 
32  S.  Ct.  657,  56  U.  S.  (L.  ed.)  1001,  dealt 
with  a  statute  of  North  Carolina  (Code  of 
N.  C.  1905,  §  2631)  which  provided  that  no 
railroad  should  refuse  freight  for  transporta- 
tion nor  should  it  refuse  to  forward  freight 
by  a  route  selected  by  the  shipper.  A  fine  was 
imposed  for  each  day  of  refusal.  A  ruling 
of   the   interstate  commerce   commission  de- 
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clared  that  no  carrier  should  engage  or  par- 
ticipate in  the  transportation  ol  passengers  or 
property  unless  the  rates,  fares  and  charges 
on  which  the  same  should  be  transported  had 
been  published  in  accordance  with  the  pro- 
visions of  the  Interstate  Commerce  Act.  Be- 
cause of  this  interstate  ruling,  the  carrier  in 
the  first  case,  supra,  refused  to  accept  freight 
to  be  transported  from  Charlotte,  N.  C.  to 
Davis,  W.  Va.  until  a  route  could  be  obtained. 
It  was  held  that  the  consignor  could  not  col- 
lect the  penalty,  because  the  North  Carolina 
statute  interfered  with  interstate  commerce, 
and  had  been  superseded  by  the  federal 
law. 

In  State  v.  Atlantic  Coast  Line  R.  Co.  56  Fla. 
617,  47  So.  969,  32  L.R.A.(N.S.)  639,  there 
was  involved  an  order  of  the  railroad  commis- 
sion of  Florida  to  the  effect  that  when  a  rail- 
road did  not  send  forward  delivered  freight 
within  a  specified  time,  it  should  be  subject 
to  a  penalty  of  one  dollar  per  car  per  day  for 
the  delay.  It  was  held  that  the  order  could 
not  be  legally  applied  to  interstate  shipments. 
In  Atchison,  etc.  R.  Co.  v.  State,  33  Okla.  158, 
124  Pac.  56,  the  same  conclusion  was  reached 
relative  to  an  order  of  the  Oklahoma  railroad 
commission  which  required  freight  to  be 
moved  forward  within  twenty-four  hours  after 
the  bill  of  lading  liad  been  signed,  and  which 
further  required  that  the  freight  should  be 
moved  forward  at  a  rate  of  fifty  miles  per 
day  covering  the  whole  period  during  which 
any  carrier  controlled  the  same.  In  Chicago, 
etc.  R.  Co.  V.  Rock  County  Sugar  Co.  162 
Wis.  374,  156  N.  VV.  607,  a  law  was  held  to 
be  invalid  which  provided  that  if  freight  was 
not  moved  forward  at  a  rate  of  not  less  than 
seventy-five  miles  per  day,  the  consignees 
should  be  allowed  an  additional  amount  of 
time  for  unloading  without  demurrage.  But 
in  the  case  of  Traynham  v.  Charleston,  etc. 
R.  Co.  (S.  C.)  71  S.  E.  813,  a  statute  was  sus- 
tained which  required  that  freight  should  be 
carried  forward  within  a  specified  time,  and 
if  the  railroad  company  failed  so  to  move  it, 
it  should  be  liable  to  a  penalty  of  five  dollars 
per  day.  An  interstate  consignee  was  allowed 
to  recover  on  a  delay  which  was  caused  within 
the  state.  It  was  said  that  the  statute  was 
an  aid  to  interstate  commerce.  And  in  Onei- 
da Farmers'  Shipping  Assoc,  v.  St.  Joseph, 
etc.  R.  Co.  90  Kan.  264,  133  Pac.  883,  a  stat- 
ute which  gave  shippers  a  penalty  for  delay 
was  held  to  be  a  valid  state  regulation  and 
not  to  be  burdensome  to  interstate  commerce. 
The  court  said :  "There  is  no  contention  in 
the  present  case  that  Congress,  by  itself  or 
through  the  commission,  has  taken  any  action 
looking  toward  the  exercise  of  control  over 
delays  in  transportation  such  as  those  com- 
plained of  by  the  plaintiff.  If  the  state  may 
require  telegraph  companies  to  receive  and 
transmit  interstate  messages  with  diligence 
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and  impose  reasonable  penalties  for  failure 
to  do  so,  as  held  in  Western  Union  Tel.  Co.  v. 
James,  162  U.  S.  650  [16  S.  Ct.  934,  40  U.  S. 
(L.  ed.)  1105]  then  upon  the  same  principle, 
so  long  as  Congress  has  not  already  acted 
upon  the  matter  of  delays  in  the  transporta- 
tion on  interstate  shipments,  the  state,  we 
think,  in  the  proper  exercise  of  the  police 
power,  may  enact  and  enforce  reasonable 
regulations  designed  to  prevent  unnecessary 
delays  in  such  shipments  occurring  wholly 
within  its  borders." 

A  state  may  compel  a  railroad  to  erect  or 
move  its  depot  in  order  to  facilitate  the  re- 
ceipt and  delivery  of  freight.  St.  Louis 
Southwestern  R.  Co.  v.  State,  97  Ark.  473, 134 
S.  W.  970;  North  Carolina  Corp.  Commission 
v.  Southern  R.  Co.  151  N.  C.  447,  66  S.  E.  427. 
Similarly,  a  state  may  compel  a  railroad 
company  to  put  in  an  industrial  siding.  The 
fact  that  interstate  commerce  is  incidentally 
affected  is  immaterial.  St.  Louis,  etc.  R.  Co. 
v.  State,  99  Ark.  1,  136  S.  W.  938;  State  v. 
Public  Service  Commission,  77  Wash.  529, 
Ann.  Cas.  1915D  202,  137  Pac.  1057.  And  the 
rule  holds,  even  though  the  spur  will  be  used 
chiefly  for  interstate  commerce.  Corporation 
Commission  v.  Sauthern  R.  Co.  153  N.  C.  550, 
69  S.  E.  621.  The  railroad  company  may  be 
required  to  deliver  the  shipments  on  the  spur 
track.  Dunlap  Lumber  Co.  v.  Nashville,  etc. 
R.  Co.  129  Tenn.  163,  165  S.  W.  224. 

A  state  has  power  to  compel  two  intersect- 
ing railroads  to  install  a  connecting  track  and 
to  transfer  cars  to  each  other.  Louisville, 
etc.  R.  Co.  V.  Higdon,  234  U.  S.  592,  34  S.  Ct. 
948,  58  U.  S.  (L.  ed.)  1484;  Michigan  Cent. 
R.  Co.  V.  Michigan  R.  Commission,  236  U.  S. 
616,  35  S.  Ct.  422,  69  U.  S.  (L.  ed.)  750; 
Southern  Pac.  Co.  v.  Campbell,  189  Fed.  696; 
Pittsburgh,  etc.  R.  Co.  v.  Indiana  R.  Conunis- 
sion,  171  Ind.  189,  86  N.  E.  328;  Vandalia  R. 
Co.  v.  Public  Service  Commission,  182  Ind. 
297,  106  N.  E.  371.  In  Louisville,  etc  R.  Co. 
V.  Higdon,  supra,  it  was  held  that  an  inter- 
state carrier  could  be  compelled  to  haul  coal 
between  spur  tracks  in  the  same  city.  In  the 
case  of  Michigan  Cent.  R.  Co.  ▼.  Michigan 
R.  Commission,  supra,  involving  a  regulation 
confined  to  intrastate  commerce,  it  was  held 
that  the  likelihood  that  the  order  would 
interfere  with  interstate  commerce,  was  not 
sufficient  to  invalidate  it.  In  Pittsburgh,  etc. 
R.  Co.  V.  Indiana  R.  Commission,  171  Ind. 
189,  86  N.  E.  328,  it  was  contended  that  a 
similar  regulation  was  an  interference  with 
interstate  commerce.  The  court  said:  "The 
case  is  certainly  not  one  in  which  the  inter- 
ference with  interstate  commerce  is  direct, 
wherein  the  silence  of  Congress  is  an  inhibi- 
tion of  state  legislation  upon  the  subject. 
Local  legislation  is  not  prohibited  where  it 
amounts  to  no  more  than  a  reasonable  regula- 
tion of  an  instrumentality  of  interstate  com- 
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merce,  and  only  affects  such  commerce  secon- 
darily or  in  a  remote  degree.  .  .  .  Appel- 
lant was  chartered  by  the  state,  and  since 
one  of  the  ends  of  its  being  is  to  furnish  due 
facilities  for  the  transportation  of  intrastate 
commerce,  it  should  not  be  intended  that  a 
reasonable  regulation  by  the  state  to  eflfectu- 
ate  that  purpose  is  in  conflict  with  the  dom- 
inancy  which  the  federal  government  must 
necessarily  enjoy  within  the  sphere  of  its  own 
operations.  We  perceive  no  reason  for  hold- 
ing that  the  order  in  question  invades  the 
federal  authority." 

When  a  railroad  company  pulls  cars  from  a 
connecting  track  on  its  own  tracks  for  some 
shippers,  a  state  court  may  compel  it  to  pull 
cars  for  all  shippers  even  though  the  majority 
of  the  cars  are  used  in  interstate  commerce. 
Missouri  Pac.  R.  Co.  v.  Larabee  Flour  Mills 
Ck).  211  U.  S.  612,  29  S.  Ct.  214,  53  U.  S. 
(L.  ed.)   352. 

So  long  as  interstate  commerce  is  not  in- 
terfered with,  a  state  may  compel  a  railroad 
to  accept  goods  loaded  for  intrastate  ship- 
ment in  the  cars  of  another  railroad.  Chi- 
cago, etc.  R.  Co.  V.  Iowa,  233  U.  S.  334,  34 
S.  Ct.  692,  58  U.  S.   (L.  ed.)   988. 

A  state  may  prevent  a  railroad  from  carry- 
ing freight  on  mixed  trains  even  though  most 
of  the  traflSc  is  interstate  commerce.  How- 
ever, it  may  not  make  the  unreasonable  re- 
quirement that  the  schedules  of  those  trains 
must  be  shortened.  State  v.  Louisville,  etc. 
R.  Co.  62  Fla.  315,  57  So.  175,  673.  The  court 
said:  "While  upon  the  facts  admitted  by  the 
demurrer  the  regulation  if  enforced  may  inci- 
dentally and  to  some  appreciable  extent  effect 
interstate  commerce,  it  is  not  clearly  shown 
that  any  substantial  burden  would  thereby 
be  imposed  upon  interstate  commerce.  Nor 
does  it  appear  that  the  regulation  would  con- 
flict with  any  regulation  of  the  subject  by 
authority  of  Congress.  .  .  .  The  order  re- 
quiring passenger  trains  instead  of  mixed 
passenger  and  freight  trains  to  be  operated 
is  prima  facie  reasonable  and  just,  it  ap- 
parently would  be  a  convenience  to  interstate 
passengers  and  to  all  others,  and  it  does  not 
clearly  appear  from  the  averments  of  the 
return  admitted  by  the  demurrer  that  the 
enforcement  of  the  order  in  this  severable 
particular  will  deny  to  the  respondents  due 
process  or  equal  protection  of  the  laws,  or 
unlawfully  burden  interstate  commerce  or 
that  such  regulation  will  operate  unreason- 
ably or  unjustly  on  the  respondents  so  as  to 
make  it  beyond  the  authority  of  the  commis- 
sioners to  make  and  enforce.  The  expediency 
of,  if  not  the  necessity  for,  the  regulation  to 
subserve  the  public  convenience  is  shown  by 
the  order.*' 

A  state  regulation  which  provides  that 
when  a  shipper  does  not  give  routing  instruc- 
tions, the  receiving  railroad  company  shall 


forward  the  goods  by  the  route  that  will  give 
the  lowest  rate,  is  void  when  applied  to  inter- 
state commerce.  St.  Louis,  etc.  R.  Co.  v. 
Allen,  181  Fed.  710. 

A  state  has  power  to  compel  a  railroad  to 
erect  a  sanitary  platform  for  loading  manure 
to  be  shipped  out  of  the  state,  and  to  compel 
it  to  conduct  such  business  according  to  pre- 
scribed instructions  in  order  to  prevent  an 
unhealthy  nuisance.  People  v.  Willcox,  138 
App.  Div.  330,  123  N.  Y.  S.  153. 

A  state  statute  is  void  which  prohibits  the 
shipment  of  cream  over  any  railroad  in  the 
state  for  a  greater  distance  than  sixty-five 
miles  unless  it  is  shipped  in  a  refrigerator 
car.     State  v.  Chicago  Great  Western  R.  Co. 
125  Minn.  332,  147  N.  W.  109.    In  that  case 
the  court  said:   '*The  statute  applies,  by  its 
express   language,  to  all   railroads  operated 
within  the  state,  and  prohibits  shipments  of 
cream  over  any  of  them  for  a  distance  greater 
than  sixty-five  miles.     It  is  not  limited  to 
shipments  originating  and  terminating  with- 
in the  state,  but  to  any  shipment,  wherever 
it  may  have  originated,  which  extends  into 
or  through  the  state  for  the  prohibited  dis- 
tance.   It  thus  prohibits  a  shipment  of  cream 
originating  in  an  adjoining  state  which  ex- 
tends the  prohibited  distance  in  this  state. 
It   also    applies   to   all    shipments   originat- 
ing in  this  state  to  points  in  other  states, 
where  the  distance  of  transportation  in  this 
state  exceeds  sixty-five  miles.     .     .     .     The 
purpose  of  the  statute   is  not  clear.     Just 
what  public  interest  was  intended  to  be  pro- 
tected,   or   what   evil   rendered,    is   not   a-p- 
parent.     It  is  clear,  however,  that  it  cannot 
be  construed  as  having  any  reference  to  pub- 
lic health,  or  in  the  interest  of  pure  food.    It 
takes  no  account  of  the  condition  or  quality 
of  the  cream,  the  shipment  of  which  it  pro- 
hibits, and  cream  of  any  kind  regardless  of  its 
condition  as  to  purity  or  wholesomeness  may 
be  shipped  without  restriction  if  the  trans- 
portation be  made  in  a  refrigerator  car.     A 
dozen   cans   of   the   most  wholesome    and    a 
dozen  cans  of  the  most  putrid  and  unwhole- 
some cream  may  be  transported  in  the  same 
refrigerator  car,  and  the  statute  be  not  vio- 
lated.    So  that  the  feature  of  public  health 
must  be  dismissed  as  having  no  reference  to 
the  foundation  of  the  statute.     What  other 
public  interest,  if  any,  was  intended  to  be 
protected,  we  need  not  stop  to  inquire.     The 
statute  can  be  upheld,  if  at  all,  only  as  an 
exercise   of    the    police   power   of   the   state. 
And  though  that  power  in  the  state  is  not 
in  all  respects  subordinate  to  an  exercise  of 
the  same  power  by  the  federal  government, 
and  the  state  may,  in  the  exercise  thereof, 
enact  such  remedial  laws  as  the  legislature 
may  deem  for  the  best  interests  of  the  public, 
the  state  may  not  by  such  legislation  unneces- 
sarily or  unreasonably  impair  or  burden  in- 
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terstate  commerce,  the  right  to  regulate  and 
control  which  is  reserved  to  the  Federal  Con- 
gress. 9  Enc.  U.  S.  Supreme  Court  Reports 
400.  .  .  .  And  for  the  reason  stated  the 
statute,  having  a  direct  and  necessary  inter- 
ference with  and  prohibition  of  interstate 
commerce,  must  be  held  invalid." 

By  the  provisions  of  the  Hepburn  Act,  the 
states  may  not  regulate  the  giving  of  notices 
of  the  arrival  of  interstate  freight  or  the 
delivery  of  such  freight.  Thus,  a  state  regu- 
lation which  requires  goods  to  be  delivered  to 
the  consignees  within  twenty-four  hours  after 
their  arrival,  is  invalid,  regardless  of  the 
Hepburn  Act,  because  its  absolute  require- 
ment is  unduly  burdensome  to  interstate 
commerce.  Yazoo,  etc.  R.  Co.  v.  Greenwood 
Grocery  Co.  227  U.  S.  1,  33  S.  Ct.  213,  57 
U.  S.  (L.  ed.)  389.  A  statute  which  requires 
•a  notice  of  the  arrival  of  freight  to  be  given 
within  twenty-four  hours  after  the  arrival, 
and  which  imposes  a  penalty  of  five  dollars 
per  car  for  carload  lots  and  one  cent  per  hun- 
dred pounds  for  less  amoiuits,  contravenes  the 
Hepburn  Act  and  is  void.  St.  Louis,  etc.  R. 
Co.  v.  Edwards,  227  U.  S.  265,  33  S.  Ct.  262, 
57  U.  S.  (L.  ed.)  506.  The  same  is  true  of  a 
state  statute  which  allows  ten  days  free  stor- 
age on  less  than  carload  lots  of  interstate 
freight,  when  the  consignees  live  five  or  more 
miles  from  the  station.  St.  Louis,  etc.  R.  Co. 
V.  State,  26  Okla.  62,  107  Pac.  929,  30  L.R.A. 
(N.S.)  137;  Atchison,  etc.  R.  Co.  v.  State, 
31  Okla.  767,  123  Pac.  1065.  Xor  can  a  state 
statute  provide  for  a  penalty  against  a  rail- 
road for  each  day  interstate  freight  is  held 
after  payment,  or  tender  of  freight  charges  is 
made,  or  for  the  holding  of  such  freight  for 
the  collection  of  excess  charges  thereon.  Trin- 
ity, etc.  R.  Co.  V.  Geppert  (Tex.)  135  S.  W. 
164. 

In  Charleston,  etc.  R.  Co.  v.  Varnville  Fur- 
niture Co.  237  U.  S.  597,  35  S.  Ct.  715,  69 
U.  S.  (L.  ed.)  1137,  it  was  held  that  the  Car- 
mack  amendment  to  the  Hepburn  Act  (Fed. 
St.  Ann.  1909  Supp.  p.  273)  has  deprived  the 
states  of  their  power  to  regulate  the  payment 
of  damages  for  the  loss  or  damage  to  inter- 
state goods.  In  that  case  it  was  said:  "It  is 
suggested  that  the  act  is  in  aid  of  interstate 
commerce.  The  state  law  was  not  contrived 
in  aid  of  the  policy  of  Congress,  but  to  en- 
force a  state  policy  differently  conceived;  and 
the  fine  of  $50  is  enough  to  constitute  a  bur- 
den. .  .  .  But  that  is  immaterial.  When 
Congress  has  taken  the  particular  subject- 
matter  in  hand  coincidence  is  as  ineffective  as 
opposition,  and  a  state  law  is  not  to  be  de- 
clared a  help  because  it  attempts  to  go  far- 
ther than  Congress  has  seen  fit  to  go.  .  .  . 
The  legislation  is  not  saved  by  calling  it  an 
exercise  of  tlie  police  power,  or  by  the  pro- 
viso in  the  Carmack  amendment  saving  the 
rights  of  holders  of  bills  of  lading  under  exist- 
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ing  law.  •  .  ."  The  case  last  cited  distin- 
guished the  case  of  Atlantic  Coast  Line  R.  Co. 
V.  Mazursky,  216  U.  S.  122,  30  S.  Ct.  378,  64 
U.  S.  (L.  ed.)  411,  which  had  dealt  with  the 
same  statute  before  the  Carmack  amendment. 
The  present  rule  has  been  followed  in  the  case 
of  Spence  v.  Southern  R.  Co.  101  S.  C.  436,  85  S. 
E.  1058,  and  in  the  case  of  Trakaa  v.  Southern 
R.  Co.  102  S.  C.  211,  86  S.  E.  492.  A  similar 
statute  has  been  held  to  be  unconstitutional 
as  applied  to  interstate  commerce.  Farmers 
Elevator  Co.  v.  Great  Northern  R.  Co.  131 
Minn.  152,  154  N.  W.  954.  In  the  cases  of 
Rabon  v.  Atlantic  Coast  Line  R.  Co.  149  N. 
C.  69,  62  S.  E.  743,  and  Jenkins  v.  Atlantic 
Coast  Line  R.  Co.  84  S.  C.  343,  66  S.  E.  409, 
similar  statutes  were  sustained  prior  to  th9 
decision  in  Charleston,  etc.  R.  Co.  v.  Varn- 
ville Furniture  Co.  237  U.  S.  697,  35  S.  Ct. 
715,  59  U.  S.  (L.  ed.)  1137.  And  see  Mobile, 
etc.  R.  Co.  V.  Greenwald,  104  Miss.  417,  61 
So.  426.  On  the  other  hand,  in  the  case  of 
Thurston  v.  Southern  R.  Co.  165  N.  C.  598,  81 
S.  E.  785,  a  statute  prescribing  a  penalty  for 
the  failure  by  a  railroad  to  refund  over- 
charges within  a  prescribed  time,  was  held 
to  apply  to  interstate  commerce  and  to  be 
valid.  It  was  said  that  the  transportation 
had  already  been  completed.  In  its  decision 
the  court  said:  ''If  a  state  court  has  jurisdic- 
tion and  is  competent  to  pass  upon  the  ques- 
tion whether  the  defendant  has  made  an  over- 
charge by  collecting  freights  in  excess  of  the 
rate  allowed  by  the  interstate  commerce 
commission,  and  this  is  not  an  interference 
with  interstate  commerce,  then  certainly  it  is 
within  the  scope  of  a  state  legislature  to  pro- 
vide a  penalty  for  refusal  to  pay  such  indebt- 
edness for  an  overcharge  to  the  consignee  for 
a  longer  time  than  that  allowed  by  law  for 
the  examination  of  the  application  for  the  re- 
fund of  the  sum  unjustly  collected." 

It  is  not  an  illegal  interference  with  inter- 
state commerce  for  a  state  to  give  a  consignee 
the  right  to  collect  an  attorney's  fee  on  a 
claim  for  lost  or  damaged  freight.  The  pur- 
pose of  the  provision  is  to  discourage  the  con- 
testing of  small,  but  well-founded  claims. 
Missouri,  etc.  R.  Co.  v.  Harris,  234  U.  S.  412, 
34  S.  Ct.  790,  58  U.  S.  (L.  ed.)  1377,  L.R.A. 
1916E  942;  Harold  v.  Atchison,  etc.  R.  Co.  93 
Kan.  466,  144  Pac.  823.  In  the  case  first 
cited,  it  was  said:  "Where  a  state,  .  .  . 
for  reasons  of  internal  policy,  in  order  to 
offer  a  reasonable  incentive  to  the  prompt 
settlement  of  small  but  well-founded  claims, 
and  as  a  deterrent  of  groundless  defenses,  es- 
tablishes by  a  general  statute  otherwise  un- 
exceptionable the  policy  of  allowing  recovery 
of  a  moderate  attorney's  fee  as  a  part  of  the 
costs,  in  cases  where,  after  specific  claim  made 
and  a  reasonable  time  given  for  investigation 
of  it,  payment  is  refused,  and  the  claimant 
succeeds  in  establishing  by  suit  his  right  to 
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the  full  amount  demanded,  the  application  of 
such  statute  to  actions  for  goods  lost  in  in- 
terstate commerce  is  not  inconsistent  with  the 
provisions  of  the  Commerce  Act  and  its 
amendments.  The  local  statute,  as  already 
pointed  out,  does  not  at  all  affect  the  ground 
of  recovery,  or  the  measure  of  recovery;  it 
deals  only  with  a  question  of  costs,  respecting 
which  Congress  has  not  spoken.  Until  Con- 
gress does  speak,  the  state  may  enforce  it  in 
such  a  case  as  the  present." 

A  state  has  the  power  to  authorize  a  rail- 
road company  to  sell  nonperishable  interstate 
goods  at  the  end  of  six  months  after  their 
arrival,  in  order  to  collect  the  transportation 
and  demurrage  charges.  Norfolk,  etc.  R.  Co. 
V.  New  Bern  Iron  Works  (N.  C.)  90  S.  E. 
149. 

Goods  shipped  in  interstate  commerce  may 
be  seized  from  the  carrier  under  a  writ  of 
replevin.  Burkee  v.  Great  Northern  R.  Co. 
(Minn.)   168  N.  W.  41. 

Statutes  Regulating  Transportation  of 

Live  Stock, 

By  the  Act  of  Congress  known  as  the  Twen- 
ty-eight Hour  Law  ( Fed.  St.  Ann.  1909  Supp. 
p.  43)  Congress  asserted  its  will  in  the  field 
of  regulating  the  transportation  of  live  stock 
in  interstate  commerce,  thereby  superseding 
state  statutes  on  the  subject.  However,  the 
states  still  have  the  power  to  protect  them- 
selves with  health  measures  or  quarantine 
laws.  Kansas  City  Southern  R.  Co.  v.  State, 
90  Ark.  343,  119  S.  W.  288;  Evans  v.  Chicago, 
etc.  R.  Co.  109  Minn.  64,  122  N.  W.  876,  26 
L.R.A.(N.S.)  278.  The  case  last  cited  in- 
volved a  Minnesota  law  requiring  that  before 
any  specified  animals  could  be  brought  into 
the  state,  a  health  certificate  must  be  ob- 
tained stating  that  they  were  free  from  certain 
specified  diseases.  Tl\e  statute  was  held  to  be 
a  valid  police  regulation  and  within  the  power 
of  the  state.  The  court  said:  "The  statute  in 
question  is  a  police  measure,  intended  to  pre- 
vent the  bringing  into  this  state,  for  the  pur- 
poses named  in  the  statute,  domestic  animals 
having  the  glanders  or  other  contagious  or 
infectious  disease,  and  thereby  protect  the 
public  health  and  the  health  of  domestic  ani- 
mals within  the  state.  If  it  is  in  no  just 
«ense  an  attempt  to  regulate,  impede,  or  un- 
reasonably burden  interstate  commerce,  but 
a  good  faith  act  for  the  protection  of  the 
health  and  property  of  the  people  of  the  state, 
it  is  constitutional,  although  it  may  neces- 
sarily burden  interstate  commerce  to  some  ex- 
tent, but  not  unreasonably  so.  ...  A 
state,  in  the  exercise  of  its  police  power,  may 
for  self -protect  ion  enact  sanitary  laws  and 
establish  reasonable  inspection  regulations  to 
prevent  the  bringing  of  animals  into  the  state 
having    contagious    or    infectious    diseases." 


Statutes  Regulating  Contracts  of  Ba<I- 

roads. 

While  Congress  through  the  Act  of  June 
29,  1906,  known  as  the  Hepburn  Act  (Fed. 
St.  Ann.  1909  Supp.  p.  255 ) ,  has  legislated  in 
the  subject  of  an  interstate  railroad's  eon- 
tracts,  yet  there  remain  some  incidental  con- 
tracts which  are  subject  to  state  legislation. 
Thus  a  New  York  statute  (Laws  of  1907,  c. 
415;  General  Laws,  c.  32)  requiring  railroads 
to  pay  its  employees  semi-monthly  and  in 
cash,  has  been  sustained.  Erie  R.  Co.  v.  Wil- 
liams, 233  U.  S.  685,  34  S.  a.  761,  58  U.  S. 
(L.  ed.)  1165,  51  L.R.A.(N.S.)  1097,  wherein 
the  court  said :  "The  next  contention  of  plain- 
tiff is  that  the  cost  of  paying  twice  a  month 
is  a  direct  burden  on  interstate  commerce.  It 
is  not  necessary  to  review  and  compare  the 
cases  in  which  this  court  has  pointed  out  the 
difference  between  a  direct  and  indirect  bur- 
den of  state  legislation  upon  interstate  com- 
merce or  the  power  of  the  states  in  the  ab- 
sence of  regulation  by  Congress.  It  is  enough 
to  say  in  the  present  case  that  Congress  has 
not  acted,  and  there  is  not,  therefore,  that 
impediment  to  the  law  of  the  state;  nor  is 
there  prohibition  in  the  character  of  the 
burden.  The  effect  of  the  provision  is  merely 
administrative  and  so  far  as  it  affects  inter- 
state commerce  it  does  so  indirectly.  The 
court  of  appeals,  as  we  have  seen,  considered 
that  the  law  relates  to  the  wages  of  railway 
servants  employed  wholly  within  the  state 
and  to  those  whose  duties  take  them  from  the 
state  into  other  states.  In  other  words,  did 
not  make  it  applicable  to  those  employed  in 
other  states,  and  it  therefore  docs  not  em- 
brace all  of  the  employees  of  plaintiff,  and 
the  contention  based  upon  its  application  to 
all  is  without  foundation."  A  similar  stat- 
ute in  Missouri  has  been  sustained.  State  v. 
Missouri  Pac.  R.  Co.  242  Mo.  339,  147  S.  W. 
118,  wherein  it  was  said:  "No  reason  is  ap- 
parent why  we  should  infer  or  find  that  semi- 
monthly payment  of  wages  would  interrupt  or 
interfere  with  interstate  commerce  over  de- 
fendant's road.  Our  attention  has  not  been 
called  to  any  act  of  Congress  regulating  the 
time  of  payment  of  the  wages  of  laborers 
engaged  in  interstate  commerce.  If  defendant 
had  produced  evidence  that  any  considerable 
portion  of  its  employees  would  become  dissat- 
isfied and  quit  its  service  because  they  are  pai^l 
or  tendered  their  wages  semi-monthly  instead 
of  monthly,  this  point  would  receive  careful 
consideration;  but  as  we  are  of  the  opinion 
that  the  semi-monthly  payment  of  wages  will 
tend  to  attract  laborers  to  defendant  rather 
than  drive  them  away  from  it,  we  rule  this 
point  against  defendant." 

It  has  been  held  that  a  state  may  forbid  a 
railroad  to  contract  against  its  neglicyenc<». 
J.  M.  Pace  Mule  CJo.  v.  Seaboard  Air  Line  R. 
Co.  160  N.  C.  215,  76  S.  E.  513. 
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A  state  may  make  a  bill  of  lading  or  other 
instrument  of  that  nature  conclusive  evidence 
in  the  hands  of  a  bona  fide  holder  for  value 
as  against  the  person  or  corporation  issuing 
the  same.  It  was  held  that  such  a  regulation 
does  not  interfere  with  interstate  commerce, 
but  merely  requires  accuracy  in  the  contract. 
Yazoo,  etc.  R.  Co.  v.  Bent,  94  Miss.  681,  47 
So.  805,  22  L.R.A.(N.S.)  821.  In  that  case 
the  court  said:  "The  statute  in  question  at- 
tempts no  sort  of  regulation  of  interstate 
commerce;  neither  does  it  impose  any  burden 
on  same.  All  that  the  statute  requires  is 
that,  when  a  bill  of  lading  is  issued,  it  speak 
the  facts  correctly.  The  railroad  company 
owes  it  as  a  duty  to  the  purchasers  of  goods 
bought  on  the  faith  of  their  statements  as  to 
weight  that  the  bills  of  lading  be  accurate. 
The  railroad  has  the  power  to  make  its  bills 
of  lading  accurate.  When  it  does  not  do  so, 
it  is  its  own  neglect,  and  it  should  be  the 
sufferer,  and  not  an  innocent  party  suffering 
by  that  neglect." 

A  state  may  forbid  a  railroad  company  to 
acquire  land  for  a  right  of  way,  depot,  or 
other  purposes  until  it  shall  have  organized 
under  the  laws  of  the  state.     Plummer  v. 
Chesapeake,  etc.  R.  Co.  143  Ky.  102,  136  S. 
W.  162,  33  L.R.A.(N.S.)   362.     On  the  same 
principle,  a  state  may  forbid  a  railroad  com- 
pany to  conduct  an  intrastate  business  in  the 
state,   if  it  shall  remove  a  case  to  federal 
courts.      State  v.   Louisville,  etc.  R.  Co.  97 
Miss.  35,  Ann.  Cas.  1912C  1150,  51  So.  918, 
53  So.  454,  wherein  it  was  said:  "The  argu- 
ment  is   that   the   prohibition   of   intrastate 
commerce  must  affect  injuriously  the  inter- 
state commerce  of  appellee;   that  the  whole 
earnings  of  the  road  from  all  sources  must 
be  taken  as  the  basis  for  measuring  the  rea- 
sonableness of  its  interstate  rates,  and  the 
deprivation  of  all  profit  from  domestic  busi- 
ness would  necessarily  reduce  the  gross  earn- 
ings.     We  cannot  assent  to  this  reasoning. 
The  statute  does  not  deal  with  the  regulation 
of  rates,  but  with  the  right  to  engage  at  all 
in  domestic  business  in  the  state.     No  ques- 
tion of  the  state's  power  over  rates  is  directly 
or   indirectly  involved.     But,   if   it  were,   a 
state  is  not  deprived  of  its  power  of  control 
over  domestic  corporations  because  its  action 
within  the  sphere  of  its  powers  may  indirect- 
ly affect  interstate  commerce.    ...    It  may 
be  a  matter  of  great  practical  difficulty  to 
separate  the  intrastate  business  of  a  carrier 
from   its  interstate  business,  a  difficulty  ex- 
perienced in  executing  all  state  as  well  as  the 
federal  lesrislation  regulating  the  business  of 
carriers.    Tlie  act  of  1908  is  explicit  in  limit- 
ing the  prohibition  to  intrastate  business  of 
the  corporations,  and  on  its  face  it  cannot  be 
held  void  under  the  commerce  clause  of  the 
Federal  Constitution  unless  we  are  prepared 
to  go  to  the  length  of  holding  that  a  state 
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altogether  loses  the  right  to  exclude  or  regu- 
late any  foreign  corporation  whenever  a  part 
of  its  businesss  is  interstate  commerce.  The 
reserved  right  of  the  state  to  control  the  pure- 
ly domestic  business  of  a  carrier  is  as  sacred 
and  to  be  as  jealously  guarded  as  the  granted 
right  of  Congress  to  regulate  its  interstate 
business.  It  can  with  no  more  reason  be  held 
that  the  power  of  the  state  is  lost  because  of 
the  practical  difficulty  of  severing  the  two 
kinds  of  commerce  than  it  can  be  said  that 
the  power  of  Congress  is  lost  for  the  same 
reason.  The  difficulty  is  one  of  administra- 
tion and  not  of  power." 

A  state  may  compel  an  interstate  railroad 
company  before  isuing  bonds,  to  furnish  the 
public  service  commission  such  information  as 
will  show  the  bona  fides  of  the  tranwaction. 
Laird  v.  Baltimore,  etc.  R.  Co.  121  Md.  179, 
Ann.  Cas.  1915B  728,  88  Atl.  347,  348,  47 
L.R.A.(N.S.)   1167. 

A  state  may  prohibit  a  railroad  from  es- 
tablishing a  relief  department  for  its  em- 
ployees whereby  the  injured  employees  agree 
to  forfeit  their  riglit  to  damages  if  they  avail 
themselves  of  the  department's  advantages. 
Baltimore,  etc.  R.  Co.  v.  Hagan,  183  Ind.  022, 
109  N.  E.  194.  In  that  case  the  court  said: 
"It  is  earnestly  contended  by  appellant  that 
the  act  of  1907,  if  held  applicable  to  interstate 
carriers,  is  invalid  because  of  interference 
with  interstate  commerce.  It  is  not  claimed 
that  Congress  has  passed  any  law  in  relatiou 
to  schemes  of  relief  for  employees  of  inter- 
state railroads.  It  is  manifest  that  the  Gen- 
eral Assembly  of  1907,  in  enacting  the  meas- 
ure, purported  to  do  so  in  the  exercise  of  its 
police  power.  .  .  .  We  are  of  the  opinion 
that  the  act  is  within  the  bounds  of  the  law- 
ful exercise  of  such  power.  While  it  may 
incidentally  affect  interstate  commerce,  it  is 
clear  that  the  object  of  the  statute  was  not 
to  regulate  it,  and,  in  the  absence  of  congres- 
sional action,  the  mere  incidental  effect  will 
not  invalidate  the  law." 

By  virtue  of  an  express  exemption  of  care- 
takers of  live  stock  from  the  anti-pass  condi- 
tions of  the  Hepburn  Act,  a  state  may  regu- 
late contracts  releasing  the  carrier  from 
liability  for  injury  to  such  persons.  Wiley  v. 
Grand  Trunk  Ry.  227  Fed.  127.  In  tliat  case 
it  was  said:  "Has  Congress,  by  the  Hepburn 
Act,  so  called,  regulated  the  invalidity  of 
such  a  release  as  is  this,  to  the  exclusion  of 
the  law  of  the  state?  In  my  judgment  it  has 
not.  Tlie  release  does  not  offend  either  the 
letter  or  spirit  of  the  interstate  comiiierce 
legislation  of  Congress.  The  fourth  para- 
graph of  section  1  of  the  'Act  to  regulate 
commerce,'  34  Stat.  584,  585,  especially  ex- 
cepts from  the  anti-pass  provisions  of  the 
law  'necessary  caretakers  of  live  stock,'  and 
this  provision  is  not  varied  or  affected  by  the 
subsequent    amendments    of    April    13,    1908 
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(chapter  143,  35  Stat.  60,  61),  and  June  18, 
1910  (chapter  309,  36  SUt.  546)." 

Statutes  Regulating  Rates. 

It  is  well  settled  that  a  state  may  not  regu- 
late interstate  commerce  rates  and  that  this 
power  lies  wholly  in  Congress.    Ohio  R.  Com- 
mission V.  Worthington,  225  U.  S.  101,  32  S. 
Ct.  653,  66  U.  S.    (L.  ed.)   1004;  New  York 
Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Free- 
holders, 227  U.  S.  248,  33  S.  Ct.  269,  57  U.  S. 
(L.  ed.)  499;  Illinois  Cent.  R.  Co.  v.  Fuentes, 
236  U.  S.  157,  35  S.  Ct.  275,  59  U.  S.  (L.  ed.) 
517;   State  v.  Western,  etc.  R.  Co.  138  Ga. 
835,  76  S.  E.  577 ;  Pennsylvania  R.  Co.  v.  M. 
O.  Coggins  Co.  38  Pa,  Super.  Ct.  129.    In  Ohio 
Railroad  Commission  v.  Worthington,  supra, 
it   appeared   that   coal   was   shipped   from   a 
point  within  the  state  of  Ohio  to  an  Ohio  port 
on  Lake  Huron  where  it  was  loaded  in  ships 
and  carried  to   ports   in  other   states.     The 
Ohio  commission  sought  to  fix  the  rate  on 
transporting  the  coal  from  the  mine  to  the 
Ohio  port.     It  was  held   that  the  shipment 
was  interstate  commerce  and  that  the  state 
had  no  power  to  fix  the  rate.     In  New  York 
Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Free- 
holders, 227  U.  S.  248,  33  S.  Ct.  269,  57  U.  S. 
(L.  ed.)    499,  the  evidence  showed  that  the 
railroad's    line    ran    to    Weehawken,    N.    J. 
From  there  the  pasengers  were  brought  across 
the  Hudson  river  to  New  York  by  ferry.    The 
passengers  on  the  ferry  were  not  confined  to 
the  railroad  passengers.    The  governing  board 
of  the  New  Jersey  county  attempted  to  fix  the 
ferriage  rate  on  nonrailroad  passengers.   This 
power,  however,  was  held  to  belong  only  to 
the    federal    government.      The    court    said: 
"This  inevitable  conclusion  is  not  disputed  in 
the  argument  for  the  defendant  in  error,  but 
it  is  insisted  that  as  the  text  only  embraces 
railroad  ferries  and  the  ordinances  were  ex- 
pressly decided  by  the  court  below  only  to  ap- 
ply to  persons  other  than  railroad  passengers 
therefore  the  action  by  Congress  does  not  ex- 
tend  to   the   subject   embraced  by  the  ordi- 
nances.   But  as  all  the  business  of  the  ferries 
between  the  two  states  was  interstate  com- 
merce within  the  power  of  Congress  to  control 
and  subject  in  any  event  to  regulation  by  the 
state  as  long  only  as  no  action  was  taken  by 
Congress,  the  result  of  the  action  by  Congress 
leaves  the  subject,  that  is,  the  interstate  com- 
merce carried  on  by  means  of  the  ferries,  free 
from  control  by  the  state.    We  think  the  argu- 
ment by  which  it  is  sought  to  limit  the  opera- 
tion of  the  act  of  Congress  to  certain  elements 
only  of  the  interstate  commerce  embraced  in 
the  business  of  ferriage  from  state  to  state 
is  wanting  in  merit.     In  the  absence  of  an 
express  exclusion  of  some  of  the  elements  of 
interstate  commerce  entering  into  the  ferri- 
age, the  assertion  of  power  on  the  part  of  Con- 
gress must  be  treated  as  being  coterminous 


with  the  authority  over  the  subject  as  to 
which  the  purpose  of  Congress  to  take  control 
was  manifested.  Indeed,  this  conclusion  is 
inevitable  since  the  assumption  of  a  purpose 
on  the  part  of  Congress  to  divide  its  authority 
over  the  elements  of  interstate  commerce  in- 
termingled in  the  movement  of  the  regulated 
interstate  ferriage  would  be  to  render  the 
national  authority  inefficacious  by  the  con- 
fusion and  conflict  which  would  result.  The 
conception  of  the  operation  at  one  and  the 
same  time  of  both  the  power  of  Congress  and 
the  power  of  the  states  over  a  matter  of 
interstate  commerce  is  inconceivable,  since  the 
exertion  of  the  greater  power  necessarily 
takes  possession  of  the  field,  and  leaves  noth- 
ing upon  which  the  lesser  power  may  operate. 
To  concede  that  the  right  of  a  state  to  r^u- 
late  interstate  ferriage  exists  'only  in  the 
absence  of  federal  legislation'  and  at  the 
same  time  to  assert  that  the  state  and  federal 
power  over  such  subject  is  concurrent  is  a 
contradiction  in  terms." 

In  State  v.  Western,  etc.  R.  Co.  138  Ga.  835, 
76  S.  E.  577,  the  method  of  regulating  the 
interstate  rate  was  approached  from  an  un- 
usual angle.  It  appeared  that  the  state  of 
Georgia  owned  a  railroad  and  leased  it  to  the 
defendant,  reserving  to  itself  the  right  to  fix 
the  rates  on  transportation  on  the  railroad. 
In  pursuance  of  this  agreement,  the  state 
prescribed  certain  rates  on  the  interstate  car- 
riage by  the  railroads.  The  state  was  de- 
clared powerless  to  fix  such  rates  in  spite  of 
the  contract.  It  was  said  that  the  contract 
was  entered  into  subject  to  the  supreme  law. 
The  court  expressed  the  reasons  for  the  deci- 
sion as  follows:  "Sovereignty  is  an  attribute 
inherent  in  a  state  governm^it.  If  a  state 
as  sovereign  has  not  the  power  to  regulate 
rates  of  freight  in  interstate  commerce,  a  cor- 
poration created  by  it  and  leasing  its  property 
cannot  confer  upon  it  any  such  sovereign 
power  by  contract.  This  would  be  to  make 
the  creature  greater  than  the  creator.  As  we 
have  held  that  this  state  has  no  power  to 
regulate  interstate  freight  rates  by  law,  the 
Western  &  Atlantic  Railroad  Company  could 
not  by  contract  confer  upon  the  state  govern- 
mental authority  to  make  valid  laws  on  the 
subject.  Hence,  considered  as  laws  or  rules 
regulating  interstate  freights,  rates  and  classi- 
fications made  by  the  state  railroad  commis- 
sion had  no  force  either  by  virtue  of  the  ace 
of  the  legislature  or  by  virtue  of  any  agree- 
ment on  the  part  of  the  lessee  company. 
.  .  .  Individuals  or  corporations  cannot  by 
executory  contracts,  whether  made  before  or 
after  the  passage  of  the  act  of  Congress,  pre- 
vent or  change  its  operation.  It  may  some- 
times work  a  hardship  upon  a  shipper  who 
has  agreed  with  a  carrier  to  transport  hi» 
interstate  shipments  for  a  given  length  of 
time  at  the  rate  then  established,  if  the  inter- 
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fltate  commerce  commisi^ion  permits  a  change 
to  be  made  at  the  will  of  the  carrier.     But 
it  has  been  declared  by  the  supreme  court  of 
the  United  States  that  he  must  make  his  con- 
tract with  reference  to  the  general  law  and 
subject  thereto,  and  that  the  hardship  is  a 
matter  which  appeals  to  the  legislative  de- 
partment of  the  government  or  to  the  com- 
mission, but  furnishes  no  ground  for  interfer- 
ence by  the  courts  with  the  operation  of  the 
law.     If  the  contract  of  a  shipper  with  a 
carrier  must  yield  to  the  act  of  Congress  in 
regard  to  interstate  commerce,  it  cannot  be 
successfully  claimed  that  the  contract  between 
a  lessor  and  a  lessee  is  any  more  sacred.    Any 
other  ruling  would  result  in  utter  confusion, 
and  would  practically  nullify  the  interstate 
commerce  law  at  the  will  of  contracting  par- 
ties.   If  the  state,  in  its  capacity  as  the  own- 
er of  this  railroad,  can  by  contract  reserve  to 
itself  or  its   agents  the  right  to  determine 
rates  for  interstate  shipments,  it  would  seem 
that  in  granting  charters  to  new  railroads,  or 
in  granting  additional  franchises  to  railroads 
now  existing,  or  by  any  agreement  based  upon 
a  consideration,  the   state  could  reserve  to 
itself  the  right  to  fix  interstate  rates  on  rail- 
roads  engaged  in  interstate  commerce;   and 
if  other  states  should  do  the  same  thing,  the 
uniformity  and  general  system  contemplated 
by  the  act  of  Congress,  would  be  practically 
destroyed.     If  Georgia  could   regulate  rates 
as  to  freight  transported  wholly  or  partly  in 
Tennessee  by  this  road,  why  might  not  the 
latter   state,  by   contract — say  by   acquiring 
and  leasing  some  railroad  or  terminal  facility 
to  the  same  company — claim  the  right  to  reg- 
ulate rates  for  freights  coming  into  Georgia? 
Moreover,  might  not  owners  of  railroads  cross- 
ing the  state   line,   who  were   also   shippers 
over  them   (as  in  lumber  and  transportation 
industries)  lease  the  roads  to  some  company, 
reserve  the  right  to  fix  interstate  rates,  and 
thus  in  effect  fix  their  own  rates  on  their  in- 
terstate shipments?     .     .     .     The  argument 
that  the  state,  if  it  were  operating  the  rail- 
road, might  establish  rates,  file  with  the  in- 
terstate commerce  commission  schedules,  and 
do  the  other  things  provided  by  the  act  of 
Congress,   and   therefore   it   can   reserve   the 
right  to  determine  these  things  for  its  lessee, 
is  ingenious,  but,  in  our  opinion,  unsound  as 
applied  to   interstate   rat^.     The   interstate 
commerce  law  deals  with  carriers.    The  state 
is  not  operating  the  railroad,  and  is  not  a 
carrier.    What  it  might  do  if  it  were  a  carrier 
is  no  test  of  what  it  may  do  when  it  is  not  a 
carrier,  but  a  lessor.     The  lessee  is  the  car- 
rier, and  as  to  interstate  rates  it  is  controlled 
by   the  act  of  Congress,   not  by  a  contract 
with  or  regulation  of  its  lessor*  where  the  two 
are  not  in  harmony." 

On  the  ground  that  Congress  has  expressly 
declared    that    transportation    of    interstate 
Ann.  Cas.  1917A.— 63. 
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shipments  shall  include  delivery,  it  has  been 
held  that  a  state  has  no  power  to  fix  demur- 
rage rates  on  interstate  goods.  Pennsylvania 
R.  Co.  V.  M.  0.  Coggins  Co.  38  Pa.  Super.  Ct. 
129.  In  that  case  it  was  said:  "The  national 
and  state  acts  clearly  relate  to  the  same  sub- 
ject-matter and  prescribe  different  rules.  The 
national  statute  makes  the  tariff  published  by 
the  carrier  and  filed  with  the  interstate  com- 
merce commission  the  binding  rate,  and  sub- 
jects the  carrier  to  severe  penalties  in  case 
it  'charge  or  demand  or  collect  or  receive  a 
greater  or  less  or  different  compensation,' 
while  the  state  statute  prescribes  a  different 
rate  and  makes  it  unlawful  for  the  carrier 
to  collect  more.  The  carrier  cannot  obey  one 
statute  without  violating  the  other.  'When 
a  state  statute  and  a  federal  statute  operate 
upon  the  same  subject-matter,  and  prescribe 
different  rules  concerning  it,  and  the  federal 
statute  is  one  within  the  competency  of  Con- 
gress to  enact,  the  state  statute  must  give 
way.'  Gulf,  etc.  R.  Co.  v.  Hefley,  158  U.  S. 
98  [15  S.  Ct.  802,  39  U.  S.  (L.  ed.)  910]. 
Charges  for  storage  in  cars,  actually  engaged 
in  interstate  transportation,  are  a  part  of 
interstate  commerce,  which  it  is  within  the 
power  of  Congress  to  regulate.  The  act  of 
assembly  of  Pennsylvania  in  question  consti- 
tutes a  regulation  of  interstate  commerce  and 
is  invalid  and  inoperative,  in  respect  to 
charges  for  storage  in  cars  engaged  in  inter- 
state transportation." 

It  is  equally  well  settled  that  a  state  may 
regfulate  the  rates  on  intrastate  shipments  so 
long  as  those  rates  do  not  interfere  unreason- 
ably with  interstate  commerce.  Minnesota 
Rate  Cases,  230  U.  S.  362,  Ann.  Cas.  1916A 
18,  33  S.  Ct.  729,  57  U.  S.  (L.  ed.)  1511,  48 
L.R.A.(N.S.)  1151;  Missouri  Rate  Cases,  230 
U.S.  474,  33  S.  Ct.  975,  57  U.  S.  (L.  ed.)  1571: 
Chesapeake,  etc.  R.  Co.  v.  Conley,  230  U.  S. 
513,  33  S.  Ct.  985,  57  U.  S.  (L.  ed.)  1597; 
Oregon  R.  etc.  Co.  v.  Campbell,  230  U.  S.  525, 
33  S.  Ct.  1026,  57  U.  S.  (L.  ed.)  1604;  South- 
ern Pac.  Co.  V.  Campbell,  230  U.  S.  637,  33  S. 
Ct.  1027,  57  U.  S.  (L.  ed.)  1610;  Allen  v.  St. 
Louis,  etc.  R.  Co.  230  U.  S.  553,  33  8.  Ct. 
1030,  57  U.  S.  (L.  ed.)  1625;  Louisville,  etc. 
R.  Co.  V.  Garrett,  231  U.  S.  298,  34  S.  Ct. 
48,  58  U.  S.  (L.  ed.)  229;  Southern  Pac.  Co. 
V.  California  R.  Commission,  193  Fed.  699; 
Northern  Pac.  R.  Co.  v.  Lee,  199  Fed.  621; 
Chicago,  etc.  R.  Co.  v.  State  Public  Utilities 
Commission,  268  III.  49,  108  N.  E.  729;  State 
V.  Maine  Cent.  R.  Co.  77  N.  H.  425,  92  Atl. 
837;  State  v.  Northern  Pac.  R.  Co.  19  N.  D. 
45,  120  N.  W.  869,  25  L.R.A.(N.S.)  1001; 
Washington  Southern  R.  Co.  v.  Com.  112  Va. 
515,  71  S.  E.  539.  In  Simpson  v.  Shepard, 
supra,  a  leading  case,  there  was  involved  a 
statute  of  Minnesota  enacting  maximum  rates 
which  were  very  much  below  the  interstate 
rates.    The  court  said:  "The  authority  of  the 
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state  to  prescribe  what  shall  be  reasonable 
charges  of  common  carriers  for  intrastate 
transportation,  imless  it  be  limited  by  the  ex- 
ertion of  the  constitutional  power  of  Congress, 
is  state-wide.  As  a  power  appropriate  to  the 
territorial  jurisdiction  of  the  state,  it  is  not 
confined  to  a  part  of  the  state,  but  extends 
throughout  the  state — to  its  cities  adjacent  to 
its  boundaries  as  well  as  to  those  in  the  in- 
terior of  the  state.  To  say  that  this  power 
exists,  but  that  it  may  be  exercised  only  in 
prescribing  rates  that  are  on  an  equal  or 
higher  basis  than  those  that  are  fixed  by  the 
carrier  for  interstate  transportation,  is  to 
maintain  the  power  in  name  while  denying  it 
in  fact.  It  is  to  assert  that  the  exercise  of  the 
legislative  judgment  in  determining  what 
shall  be  the  carrier's  charge  for  the  intrastate 
service  is  itself  subject  to  the  carrier's  will. 
But  this  state-wide  authority  controls  the 
carrier  and  is  not  controlled  by  it;  and  the 
idea  that  the  power  of  the  state  to  Ax  reason- 
able rates  for  its  internal  traffic  is  limited  by 
the  mere  action  of  the  carrier  in  lay- 
ing an  interstate  rate  to  places  across 
the  state's  border,  is  foreign  to  our  ju- 
risprudence. If  this  authority  of  the  state 
be  restricted,  it  must  be  by  virtue  of  the  para- 
mount power  of  Congress  over  interstate  com- 
merce and  its  instruments ;  and,  in  view  of  the 
nature  of  the  subject,  a  limitation  may  not  be 
implied  because  of  a  dormant  federal  power, 
that  is,  one  which  has  not  been  exerted,  but 
can  only  be  found  in  the  actual  exercise  of 
federal  control  in  such  measure  as  to  ex- 
clude this  action  by  the  state  which  otherwise 
would  clearly  be  within  its  province.  .  .  . 
The  question  we  have  now  before  us,  essen- 
tially, is  whether  after  the  passage  of  the 
Interstate  Commerce  Act,  and  its  amendment, 
the  state  continued  to  possess  the  state- wide 
authority  which  it  formerly  enjoyed  to  pre- 
scribe reasonable  rates  for  its  exclusively  in- 
ternal traffic.  That,  as  it  plainly  appears, 
was  the  nature  of  the  action  taken  by  Minne- 
sota, and  the  attack,  however  plirased,  upon 
the  rates  here  involved  as  an  interference  with 
interstate  commerce,  is  in  substance  a  denial 
of  that  authority.  Having  regard  to  the 
terms  of  the  federal  statute,  the  familiar 
range  of  state- action  at  the  time  it  was  en- 
acted, the  continued  exercise  of  state  author- 
ity in  the  same  manner  and  to  the  same 
extent  after  its  enactment,  and  the  decisions 
of  this  court  recognizing  and  upholding  this 
authority,  we  find  no  foundation  for  the 
proposition  that  the  Act  to  Regulate  Com- 
merce contemplated  interference  therewith. 
Congress  did  not  undertake  to  say  that  the 
intrastate  rates  of  interstate  carriers  should 
be  reasonable  or  to  invest  its  administrative 
agency  with  authority  to  determine  their 
reasonableness.  Neither  by  the  original  act 
nor  by  its  amendment  did  Congress  seek  to 


establish  a  unified  control  over  interstate  and 
intrastate  rates;  it  did  not  set  up  a  standard 
for  intrastate  rates,  or  prescribe,  or  authorize 
the  commission  to  prescribe,  either  maximum 
or  minimum  rates  for  intrastate  traffic.  It 
cannot  be  supposed  that  Congress  sought  to 
accomplish  by  indirection  that  which  it  ex- 
pressly disclaimed,  or  attempted  to  override 
the  accustomed  authority  of  the  states  with- 
out the  provision  of  a  substitute.  On  the 
contrary,  the  fixing  of  reasonable  rates  for 
intrastate  transportation  was  left  where  it 
had  been  found;  that  is,  with  the  states  and 
the  agencies  created  by  the  states  to  deal  with 
that  subject.  .  .  .  The  decisions  of  this 
court  since  the  passage  of  the  Act  to  Regulate 
Commerce  have  uniformly  recognized  that  it 
was  competent  for  the  state  to  fix  such  rates, 
applicable  throughout  its  territory.  If  it  be 
said  that  in  the  contests  that  have  bc«n 
waged  over  state  laws  during  the  past  twen- 
ty-five years,  the  question  of  interference  with 
interstate  commerce  by  the  establishment  of 
state-wide  rates  for  intrastate  traffic  has 
seldom  been  raised,  this  fact  itself  attests  the 
common  conception  of  the  scope  of  state  au- 
thority. And  the  decisions  recognizing  and 
defining  the  state  power  wholly  refute  the  con- 
tention that  the  making  of  such  rates  either 
constitutes  a  direct  burden  upon  interstate 
commerce  or  is  repugnant  to  the  federal 
statute.  ...  To  suppose,  however,  from  a 
review  of  these  decisions,  that  the  exercise 
of  this  acknowledged  power  of  the  state  may 
be  permitted  to  create  an  irreconcilable  con- 
flict with  the  authority  of  the  Nation,  or  that 
through  an  equipoise  of  powers  an  effective 
control  of  interstate  commerce  is  rendered  im- 
possible, is  to  overlook  the  dominant  operation 
of  the  constitution  which,  creating  a  Nation, 
equipped  it  with  an  authority,  supreme  and 
plenary,  to  control  national  commerce  and  to 
prevent  that  control,  exercised  in  the  wisdom 
of  Congress,  from  being  obstructed  or  de- 
stroyed by  any  opposing  action.  But,  as  we 
said  at  the  outset,  our  system  of  government 
is  a  practical  adjustment  by  which  the  na- 
tional authority  as  conferred  by  the  constitu- 
tion is  maintained  in  its  full  scope  without 
unnecesary  loss  of  local  efficiency.  It  thus 
clearly  appears  thatj  under  the  established 
principles  governing  state  action,  the  state 
of  Minnesota  did  not  transcend  the  limits  of 
its  authority  in  prescribing  the  rates  here  in- 
volved, assuming  them  to  be  reasonable  intra- 
state rates.  It  exercised  an  authority  appro- 
priate to  its  territorial  jurisdiction  and  not 
opposed  to  any  action  thus  far  taken  by  Con- 
gress." 

The  fact  that  interstate  commerce  is  inci- 
dentally affected  is  not  sufficient  to  deprive 
the  state  of  its  power  to  regulate  intrastate 
rates.  Southern  Pac.  Co.  v.  Railroad  Commis- 
sion of  California,  193  Fed.  699;   Northern 
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Pac.  R.  Co.  ▼.  Lee,  199  Fed.  621;  Chicago, 
etc.  R.  Co.  V.  State  Public  Utilities  Commis- 
sion, 268  III.  49,  108  N.  E.  729.    In  the  case 
first  cited,  it  was  said:     ''While  a  state  may 
not  competently  invade  the  domain  of  Con- 
gress   by    directly   undertaking   to   regulate 
interstate  commerce,  yet,  having  the  undoubt- 
ed power  to  regulate  its  internal  commerce, 
it  may  and  not  infrequently  does  adopt  meas- 
ures to  that  end  which  may  exert  a  modifying 
offect  upon  interstate  rates  witiiout  thereby 
transcending  the  rightful  limits  of  its  author- 
ity.   It  is  the  adoption  of  regulations  which 
directly  and  necessarily  interfere  with  inter- 
state commerce  which  is  denied  to  it  by  tiie 
constitution;  not  such  regulations  as  merely 
in  an  indirect  or  incidental  way  work  that 
result.     .    .    .     It  is  said,  in  effect^  that  the 
local  rates  on  the  line  affected  are  so  inter- 
woven with  and  dependent  upon  the  transcon- 
tinental  rates   both   by   rail   and   water   by 
which  complainant  is  affected  that  confusion 
is  bound  to  result,  and  that  the  rates  fixed  by 
this  order  will  necessarily  be  applied  to  com- 
merce which  is  not  local.     But,  if  that  be 
material,  there  is  nothing  alleged  to  make 
that  fear  any  more  likely  of  realization  here 
than  in  any  other  instance  of  a  difference  be- 
tween   local   and   through   rates.     Moreover, 
that  is   a  question  of  operation,  and  not  of 
legal   effect.     The  fact  that  a  rate  may  be 
mistakenly   misapplied   is  not   an  argument 
against  its  validity."    And  in  the  second  case, 
supra,  the  court  said:  "If  the  conclusion  of 
the  pleader  alone,  without  detailed  informa- 
tion, is  considered,  it  is  shown  that  the  effect, 
which  it  is  contended  the  commission's  rates 
would   have  upon  interstate  rates,  is  not  a 
necessary  or  direct  result;  but,  if  at  all  effec- 
tive, they  become  so  because  the  carrier — for 
prudential  reasons,  to  prevent  friction  with 
the   interstate  shippers  and  possible  loss  of 
business  on  account  of  too  great  a  disparity 
between  the  intrastate  and  interstate  rates  to 
adjacent   points — would  lower  the  interstate 
rate  to  more  nearly  conform  to  the  intrastate 
rate.      This  is  neither  the  legal  effect  of  the 
commission's  order  nor  the  direct  result.     It 
is  naerely  incidental,  and  would  not  form  a 
basis  to  avoid  the  commission's  order  on  the 
alleged  ground  that  it  will  regulate  and  con- 
trol   interstate   commerce,   or   put   a  burden 
thereon.     If  the  rates  fixed  are  just  and  rea- 
sonable, this  alone  would  not  defeat  the  com- 
mission's action.^'     In  Chicago,  etc.  R.  Co.  v. 
State    Public   Utilities  Commission,  268   111. 
49,  108  N.  E.  729,  the  court  said,  in  speaking 
of    the    relation  of   such  rates  to  interstate 


commerce:  "The 


proposition  of  coun- 


sel is,  that  the  order  discriminates  against 
and  places  a  burden  upon  interstate  com- 
merce,  in  violation  of  the  commerce  clause 
of  the  Ttederal  Constitution,  and  is  therefore 
unreaBonable,  unlawful  and  void.    Neither  the 
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complaint  nor  the  order  in  any  way  related 
to  or  affected  interstate  commerce.  The  com- 
plaint was  confined  to  charges  on  coal  shipped 
to  the  complainant  from  points  in  this  state, 
the  recitals  of  the  order  related  only  to  such 
shipments,  and  the  order  did  not  purport  to 
fix  a  rate  on  any  interstate  shipment.  The 
argument  is,  that  because  a  car  of  coal  com- 
ing to  Galewood  from  another  state  would  be 
hauled  over  the  same  track  by  the  appellant 
to  Morton  Grove  and  the  appellant  could  not 
discriminate  and  charge  more  for  hauling 
that  car  than  for  a  car  coming  from  a  mine 
in  this  state,  the  commission  has  discriminated 
against  interstate  commerce  and  placed  an  un- 
lawful burden  upon  it, — which  is  saying  that 
the  state  has  no  concern  with  or  control  over 
rates  for  transportation  which  is  purely  local 
within  its  borders  if  the  carrier  performs  simi- 
lar service  in  interstate  commerce.  We  do  not 
understand  that  to  be  the  law,  or  that  any 
doubt  has  ever  been  entertained  of  the  author- 
ity of  the  state  to  regulate  rates  for  transpor- 
tation that  is  wholly  within  the  state,  al- 
though the  authority  of  the  state  does  not 
extend  to  the  regulation  of  charges  for  in- 
terstate transportation  or  to  discrimination 
against  interstate  commerce." 

But  although  a  state  may  regulate  the  rates 
for  shipments  wholly  within  that  state,  yet 
when  an  intrastate  rate  is  adopted  in  order 
to  further  commerce  in  that  state  as  against 
that  of  other  states,  and  when  the  intrastate 
rate  so  affects  interstate  commerce  as  to  dis- 
criminate against  cities  in  other  states,  the 
intrastate  rate  is  invalid  and  contrary  to  the 
Interstate  Commerce  Act.  Under  such  circum- 
stances the  interstate  carrier  may  ignore  the 
discriminatory  rate.  Texas,  etc.  R.  Co.  v. 
U.  S.  205  Fed.  380.  In  that  case  the  court 
said:  "It  is  evident,  as  already  stated,  that 
these  Texas  rates  were  designed  and  have  the 
necessary  result  of  securing  unjust  and  arbi- 
trary advantage  to  the  shippers  for  whom 
they  were  provided  by  restricting  the  move- 
ment of  commodities  from  other  states  and 
measurably  excluding  outside  dealers  from 
competing  for  trade  in  Texas  territory.  The 
effect  of  this  action  by  the  Texas  commission 
is  not  merely  incidental  and  unimportant, 
but  direct,  substantial  and  to  an  extent  pro- 
hibitive. In  our  judgment  it  is  a  positive 
interference  with  interstate  commerce,  which 
Congress  alone  has  power  to  regulate,  and  con- 
stitutes a  violation  of  the  law  which  Congress, 
in  the  exercise  of  its  power,  has  duly  enacted. 
The  pervading  purpose  of  that  law  was  to 
prevent  carriers  subject  to  its  provisions  from 
indulging  in  unfair  and  burdensome  discrimi- 
nations against  persons  and  localities  engaged 
in  interstate  commerce.  But  if  such  a  patent 
discrimination  as  this  case  discloses  cannot  be 
reached,  because  it  is  brought  about  by  a  state 
commission,  the  law  fails  in  a  most  important 
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respect  to  accomplish  its  wholesome  purpose. 
Moreover,  if  one  state  commission  may  create 
and  perpetuate  such  a  discrimination,  other 
state  commissions  may  take  similar  action  for 
similar  reasons,  with  results  which  would 
greatly  impair,  and  indeed  largely  defeat,  the 
offectiveness  of  federal  regulation.  To  say 
that  conditions  thus  arising  do  not  offend  the 
federal  law,  and  cannot  be  corrected  by  the 
commission  appointed  to  administer  that  law, 
is  to  say  in  effect  that  state  authority  is  su- 
perior to  federal  authority  when  they  come 
in  conflict,  whereas  the  reverse  proposition 
has  been  repeatedly  and  invariably  affirmed 
by  the  supreme  court  of  the  United  States. 
.     .  It  is  likewise  a  necessary  inference 

from  the  report  and  order  that  the  unlawful 
discrimination  against  Shreveport,  so  far  as 
commodity  rates  are  concerned,  was  caused  by 
the  imposition  of  intrastate  rates  which  are 
lower  than  petitioner  is  justly  entitled  to 
charge.  This  being  so,  it  follows  that  petition- 
er is  at  liberty  and  has  the  right  to  comply 
with  the  commission's  order  by  making  a 
proper  increase  of  its  Texas  rates.  Indeed, 
since  its  interstate  rates  are  'not  excessive, 
such  an  increase  appears  to  be  the  only  meth- 
od of  compliance  which  would  be  just  to 
both  shipper  and  carrier.  Wlien  this  order 
was  made,  upon  the  facts  so  ascertained  and 
reported,  it  had  the  effect,  in  our  judgment, 
of  relieving  petitioner  from  further  obligation 
to  observe  the  intrastate  rates  which  the 
Texas  authorities  had  prescribed.  The  peti- 
tioner was  no  longer  under  compulsion  in  re- 
spect of  those  rates,  because  the  rate  situation 
disclosed  by  the  inquiry  was  subject  in  its 
entirety  to  the  provisions  of  the  federal  stat- 
ute and  the  administrative  control  of  the  com- 
mission. The  order  of  the  commission  there- 
fore operated  to  release  petitioner,  as  regards 
the  intrastate  rates  in  question,  from  the  re- 
straint imposed  by  the  state  of  Texas;  and 
thereupon  petitioner  became  entitled,  if  it  did 
not  choose  to  reduce  its  interstate  rates,  to 
comply  with  the  order  by  advancing  its  Texas 
rates  sufficiently  to  remove  the  forbidden  dis- 
crimination. Its  obedience  was  due  to  the 
superior  authority,  and  it  ceased  to  be  bound 
by  any  inconsistent  obligations.'* 

Although  the  interstate  commerce  commis- 
sion has  forbidden  interstate  railroads  from 
keeping  any  system  of  books  other  than  that 
prescribed  by  it,  yet  a  state  may  compel  a 
carrier  to  keep  its  books  in  a  designated  way 
in  order  that  the  state  may  obtain  informa- 
tion to  be  used  in  regulating  intrastate  rates. 
Texas  R.  Commission  v.  Texas,  etc.  R.  Co. 
<Tex.)  140  S.  W.  829.  Tlie  reasons  for  the 
decision  in  that  case  were  given  as  follows: 
*'\\liile  the  regulation  of  interstate  commerce 
has  been  delegated  to  the  federal  government, 
and  any  act  of  a  state  interfering  therewith, 
or  placing  an   undue  burden  thereon  would 


be  void,  on  the  other  hand,  the  regulation  of 
intrastate  commerce  is  a  power  reserved  to  the 
state,  and  any  act  of  Congress  interfering 
therewith,  and  not  necessary  to  the  regulation 
of  interstate  commerce,  would  be  equally  void. 
Bookkeeping  is  not  interstate  commerce;  it  iss 
not  commerce  at  all.  That  Congress  had  the 
right,  as  incident  to  its  power  to  regulate 
interstate  commerce,  to  authorize  the  inter- 
state commerce  commission  to  adopt  and 
enforce,  in  so  far  as  the  same  related  to  inter- 
state  commerce,  any  just  and  reasonable  sys- 
tem of  bookkeeping  that  it  saw  fit,  to  the  ex- 
clusion of  all  others,  we  do  not  doubt,  but 
that  Congress,  or  the  interstate  commerfe 
commission,  can  prevent  a  sovereign  state 
from  adopting  and  enforcing  any  just  and  rea- 
sonable system  of  bookkeeping  that  it  may  see 
fit,  and  which  does  not  interfere  with  inter- 
state commerce,  is  a  doctrine  to  which  we  do 
not  assent.  The  federal  courts  have  gone  v^rj 
far  in  their  limitation  upon  state  rights,  bat 
we  do  not  think  that  they  have  ever  gone  as 
far  as  contended  for  by  appellees  in  this  case; 
and  if  such  doctrine  has  been  declared  by  any 
court,  below  the  supreme  court  of  the  United 
States,  we  are  unwilling  to  follow  it.  Kren 
the  apostle  of  the  New  Nationalism  declares 
that  the  states  have  rights  which  the  federal 
government  ought  to  respect.  The  appellees 
rely  upon  that  clause  in  the  act  of  Congress 
which  declares  that  it  shall  be  unlawful  for 
carriers  engaged  in  interstate  commerce  to 
keep  any  other  accounts,  records,  or  memor- 
anda than  those  prescribed  by  the  interstate 
commerce  commission.  Fed.  Stat.  Ann.  1M>^' 
Supp.  p.  273  (Act  Fed.  25,  1909,  c.  193,  a.* 
Stat.  648  [U.  S.  Comp.  St.  Supp.  1909,  p. 
1165] ) .  We  construe  this  to  refer  exclusively 
to  interstate  commerce.  It  ought  not  to  be 
presumed  that  Congress  intended  to  do  tliat 
which  it  had  no  legal  right  to  do.  Even  if 
Congress  had  the  right  to  deprive  a  state  of 
the  power  to  require  a  system  of  bookkeeping 
which  is  necessary  in  order  for  it  to  fix  rea* 
son  able  freight  and  passenger  rates  on  traffic 
wholly  within  its  borders — a  thing  which  Con- 
gress cannot  do — it  ought  not  to  be  presumed. 
in  the  absence  of  language  clearly  and  un- 
equivocally to  that  effect,  that,  in  authorizing 
the  interstate  commerce  commission  to  pre 
scribe  a  system,  useful  to  the  federal  govern- 
ment, but  useless  to  the  states,  it  intended 
to  prevent  the  states  from  prescribing  addi- 
tions to  its  system  which  would  supply  the 
deficiency.  .  .  .  The  appellees  say  that  th<* 
system  of  bookkeeping  prescribed  by  the  cona- 
mission  puts  too  great  a  burden  on  interstate 
traffic,  by  which  they  mean  that  the  propor- 
tion of  expenses  charged,  under  this  systens, 
to  interstate  traffic,  is  greater  than  it  ahoald 
be.  If  this  be  true,  we  do  not  see  how  the 
keeping  of  such  accounts  can  burden  inter- 
-state  traffic,  inasmuch  aa  the  railroad  caoa* 
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mission  does  not  propose  to  fix  interstate 
rates.  If  the  statistics  to  be  furnished  by  this 
system  should  in  the  future  be  used  in  fixing 
utate  rates,  the  fact  that  too  small  a  propor- 
tion of  the  expenses  shown  by  this  system  was 
charged  against  intrastate  traffic,  if  such 
could  be  shown  to  be  a  fact,  and  the  net  in- 
come had  thereby  been  made  to  appear  larger 
than  it  really  was,  might  be  urged  in  a  suit 
to  enjoin  such  rate.  But  until  such  suit  is 
brought  the  issue  of  a  burden,  great  or  small, 
on  interstate  or  intrastate  rates  as  a  whole, 
or  on  freight  or  passenger  rates  separately, 
will  not  be  presented.  Aside  from  the  addi- 
tional cost  of  proportioning  the  expense,  no 
such  issue  is  presented  in  this  case." 
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Statutes  Regulating  Tickets  and  Scalp- 

ing. 

Generally  speaking,  the  states  have  no  pow- 
er to  regulate  tickets  for  interstate  transpor- 
tation. Thus,  in  Chicago,  etc.  R.  Co.  v.  U.  S. 
219  U.  S.  486,  31  S.  Ct.  272,  56  U.  S.  (L.  ed.) 
305,  by  an  Indiana  statute  under  which  the 
railroad  involved  was  chartered,  it  was  given 
the  power  to  issue  transportation  in  payment 
for  printing  and  advertising.  In  pursuance 
of  this  right,  the  railroad  company  issued 
tickets  in  payment  for  advertising,  at  a  lower 
rate  than  ordinary  cash  fai'es.  It  was  held 
that  the  state  law  was  invalid. 

When  the  interference  with  interstate  com- 
merce is  merely  incidental,  the  evil  aimed  at 
by  the  state  law  will  not  be  permitted  to 
exist  because  of  the  slight  interference.  Thus, 
in  Georgia  R.  C<>mmission  v.  Louisville,  etc. 
R.  Co.  140  Ga.  817,  Ann.  Cas.  1915A  1018,  80 
S.  E.  327,  L.R.A.1915E  902,  the  evidence 
showed  that  the  state  commission  issued  an 
order  requiring  railroad  companies  who  sold 
mileage  or  penny  scrip  books  to  pull  the 
same  on  the  trains  where  the  passengers  pre- 
senting them  were  traveling  between  points 
wholly  within  the  state.  Passengers  from 
cities  of  10,000  or  more  population  were 
exempted  from  the  order.  The  regulation  was 
sustained. 

Nor  is  a  statute  invalid  which  declares  that 
when  an  intrastate  passenger  decides  to  go 
to  a  further  point,  he  must  be  given  time 
enough  to  purchase  an  additional  ticket  be- 
fore he  can  be  made  to  pay  an  extra  charge 
for  not  having  a  ticket.  Atcliison,  etc.  R.  Co. 
V.  State  (Okla.)-150  Pac.  108.  In  Pennsyl- 
vania R.  Co.  V.  Board  of  Public  Utility 
Com'rs,  83  N.  J.  L.  67,  83  Atl.  946,  the  evi- 
dence showed  that  the  state  commission  or- 
dered the  railroads  to  furnish  commutation 
service  from  points  in  New  Jersey  to  Jersey 
City  or  to  Hoboken,  and  to  sell  such  tickets 
expressly  stating  both  termini  of  the  journey. 
The  order  was  opposed  on  the  ground  that 
it  was  a  burden  on  interstate  commerce,  but 
it  was  declared  to  be  valid. 
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Negllsence  —  Obstmotion  in.  Street  — 
Statutory  Antliority. 

A  railroad  company  which  by  express  stat- 
utory authority  maintains  a  gate  post  at  a 
particular  place  in  a  public  street  is  not 
bound  to  taxe  any  precautions  to  prevent  per- 
sons coming  in  collision  therewith,  and  is 
not  liable  to  one  injured  by  running  into  the 
post  in  the  dark. 

[See  note  at  end  of  this  ease.] 

[511]  Appeal  from  a  decision  of  the  Court 
of  Appeal  refusing  an  application  for  judg- 
ment or  a  new  trial  in  an  action  tried  before 
Darling,  J.,  and  a  special  jury. 

[512]  The  action  was  brought  by  the  re- 
spondent against  the  appellants  for  damages 
for  negligence. 

Some  time  before  the  year  1901  the  appel- 
lants, in  contravention  of  s.  91  of  their  princi- 
pal Act  (the  Manchester,  Sheffield,  and  Lin- 
colnshire Railway  ( Extension  to  London,  etc. ) 
Act,  1893,  erected  in  the  public  highway  three 
gates  and  posts  at  the  entrances  of  the  fore- 
court of  their  Marvlebone  Station  for  the 
more  convenient  management  of  their  station. 
One  of  these  gates  was  situate  in  Melcombe 
Place.  It  was  a  collapsible  steel  gate  painted 
dark  red  and  sliding  back  into  a  lattice-work 
steel  pillar.  It  stood  upon  a  stone  platform 
or  refuge  in  the  centre  of  the  highway,  and 
at  either  end  of  the  refuge  there  was  a  pro- 
tecting iron  post  about  3  feet  high.  A  space 
of  12  feet  8i  inches  was  left  on  either  side 
of  the  refuge  for  the  use  of  the  traffic  travers- 
ing the  highway.  There  were  two  similar 
lattice-work  pillars  on  the  pavement  on  either 
side.  In  1901,  in  an  action  brought  by  the 
London  County  Council  against  the  appel- 
lants. Bigham,  J.,  held  that  these  gates  and 
posts  were  a  nuisance  and  an  illegal  ob- 
struction of  the  highway.  The  appellants 
thereupon  obtained  a  further  special  Act  to 
legalize  these  erections. 

By  s.  31  of  the  Great  Central  Railway  Act, 
1902  (2  Edw.  7,  c.  cxxxv.),  it  was  enacted 
that,  notwithstanding  anything  in  s.  91  of 
the  principal  Act  contained,  **the  company 
may  maintain  the  gate  posts  and  gates  erect- 
ed by  them  at  the  three  entrances  of  the  fore- 
court of  their  Marylebone  passenger  station 
lying  between  that  station  and  the  Great 
Central  Hotel  and  may  from  time  to  time 
when  necessary  renew  and  replace  the  same 
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in  the  Bame  site  and  position  but  Buch  ]gates 
bhall  be  at  all  times  kept  open  for  the  free 
passage  of  the  public  through  and  along  the 
said  forecourt  save  and  except  in  times  of 
emergency  when  it  may  be  expedient  in  the 
interests  of  public  order  and  for  securing  the 
free' and  uninterrupted  access  of  passengers 
to  and  from  the  said  station  to  close  the  said 
gates  but  the  company  shall  not  close  the 
same  unless  and  until  they  have  given  no- 
tice in  writing  to  the  London  County  Council 
and  to  the  borough  council  of  Marylebone 
of  their  intention  so  to  do  and  they  shall 
keep  them  closed  only  for  such  time  as  is 
absolutely  necessary  for  effecting  the  objects 
aforesaid." 

The  respondent  was  a  licensed  driver  of  a 
taxicab.  On  the  night  of  April  12,  1915, 
shortly  after  midnight,  he  was  driving  his 
cab  [513]  along  Melcombe  Place  from  the  di- 
rection of  Dorset  Square  towards  the  station 
yard  in  answer  to  a  whistle  from  the  station 
or  from  the  Great  Central  Hotel,  which  ad- 
joined the  station.  The  night  was  very  dark 
and  it  was  raining.  He  was  driving  at  about 
six  or  seven  miles  an  hour  in  the  centre  of 
the  road.  As  he  was  proceeding  into  the 
station  yard  his  cab  came  into  collision  with 
one  of  the  posts  guarding  the  gate  at  the 
Melcombe  Place  entrance  to  the  station,  with 
the  result  that  his  cab  was  damaged. 

Melcombe  Place  was  a  public  highway,  and 
was  lighted  by  the  council  of  the  borough  of 
8t.  Marylebone  in  discharge  of  their  duty  as 
the  local  authority.  The  appellants  also  pro- 
vided certain  lamps  in  and  about  the  station 
yard,  but  they  were  under  no  obligation  to 
do  so.  The  only  two  lamps  in  the  immedi- 
ate vicinity  lighted  on  this  night  were,  first, 
an  electric  lamp  provided  by  the  borough 
council  at  a  distance  of  17  feet  6  inches 
from  the  gate,  and,  secondly,  an  incandescent 
gas  lamp  belonging  to  tlie  appellants  at  a 
distance  of  36  feet  8  inches  from  the  gate. 
In  the  interests  of  public  safety  and  as  a 
protection  against  hostile  aircraft  the  nor- 
mal light  of  these  lamps  had  been  reduced 
in  compliance  with  Orders  made  by  the 
Home  Secretary  under  the  powers  of  the  De- 
fence of  the  Realm  (Consolidation)  Regula- 
tions, 1914.  Owing  to  the  diminution  of 
the  street  illumination  the  post  and  gate, 
though  still  visible  on  a  fine  night,  could 
not  be  seen  by  the  respondent. 

By  his  statement  of  claim  the  respondent 
alleged  that  the  collision  was  brought  about 
by  the  negligence  of  the  appellants  in  fail- 
ing to  have  a  light  placed  on  or  near  the 
said  post  and/or  refuge,  and/or  in  not  mak- 
ing or  painting  the  same  white,  and/or  in 
not  boarding  up  and  making  solid  the  said 
trellis- work  gate,  and/or  in  not  taking  any  or 
any  sufficient  precautions  to  warn  persons 
lawfully  using  the  highway  of  the  presence 
of  such  post  and/or  refuge  thereon. 


said  post  and  refuge  amounted  to  a  nuisance 
on  the  highway,  but  in  the  House  of  LordB 
this  claim,  though  not  formally  abandoned, 
was  not  pressed. 

The  appellants  by  their  defence  denied  that 
they  were  guilty  of  any  n^ligence  or  nui- 
sance, and  by  paragraph  0  they  alleged  that 
t^e  said  post  and  the  base  thereof  were  main- 
tained and  kept  them  under  the  powers  of 
their  special  Act  of  1902,  which  powers  were 
[514]  duly  conformed  to  and  exercised  bj 
them,  and  that  they  were  under  no  legal 
duty  or  obligation,  either  by  the  terms  of 
the  statute  or  otherwise,  to  illuminate  the 
said  post  and  the  base  thereof,  but  were  en- 
titled to  maintain  them  without  any  light 
thereon  pursuant  to  the  terms  of  the  stat^ 
ute. 

At  the  trial  it  was  conceded  that  the  gate 
and  post  in  question  were  in  the  same  condi- 
tion at  the  date  of  the  collision  as  they  had 
been  at  the  date  of  the  passing  of  the  Act 
of  1902.  Counsel  for  the  appellants  sub- 
mitted that  there  was  no  evidence  of  negli- 
gence to  go  to  the  jury  inasmuch  as  no  breach 
of  duty  had  been  proved  against  the  appel- 
lants. Darling,  J.,  rejected  this  contention. 
He  said  that  under  the  statute  it  was  op- 
tional with  the  appellants  whether  they  would 
keep  the  post  where  it  was  or  take  it  away, 
and  if  in  the  unforeseen  circumstances  due 
to  the  state  of  the  war  they  chose  to  keep 
the  post  in  its  present  position  they  must 
keep  it  there  in  such  a  way  as  to  prevent  its 
being  a  danger  to  people  using  the  highway, 
provided  they  could  do  so  without  interfering 
with  the  Lighting  Orders. 

The  jury  returned  a  verdict  in  favour  of 
the  respondent  for  502.  damages,  and  the 
learned  judge  entered  judgment  accordingly. 

The  Court  of  Appeal  (Lord  Reading,  CJ., 
Warrington,  L.J.,  and  Scrutton,  J.)  affirmed 
this  judgment.  ILord  Reading,  G.J.,  held, 
upon  the  principle  of  Geddis  ▼.  Bann  Reser- 
voir (1878)  3  App.  Cas.  430,  that,  inasmuch 
as  the  special  Act  of  1902  contained  nothing 
which  absolved  the  appellants  from  the  duty 
of  exercising  the  powers  thereby  conferred 
upon  them  with  reasonable  care  for  the  safe- 
ty of  the  public,  in  the  changed  circumstances 
brought  about  by  the  Lighting  Regulations 
it  was  open  to  the  jury  to  find  that  the  ap- 
pellants were  guilty  of  negligence  in  not 
taking  proper  precautions  to  prevent  the 
post  and  gate  from  being  a  danger  to  the 
public  using  the  highway. 

Sir  John  Simofiy  K.C.,  F,  T,  Barnmftom- 
Ward  and  Gordon  Heioart,  K,C,f  for  appel- 
lant. 

W,  A.  Jotmtt  for  respondent. 

Dixon  H,  Davies,  solicitor  for  «f>pellant 

Osioald  Hiokson  d  Field,  solicitors  for  re- 
spondent. 


GREAT  CENTRAL  R. 

[1916]   2  A. 

[517]  Lord  Paskeb  of  Waddinqton. — ^My 
Lords,  the  facts  of  this  case  are  simple,  and 
the  question  for  determination  is  a  question 
of  law  only. 

By  the  Manchester,  Sheffield,  and  Lincoln- 
shire (Extension  to  London,  &c.)  Act,  1893, 
the  railway  company,  now  known  as  the 
Great  Central  Railway  Company,  obtained 
power  to  construct  the  Marylebone  Railway 
St&tion  with  the  approaches  thereto,  and 
certain  ancillary  powers  with  reference  to 
the  construction  of  new  roads  and  some  de- 
gree of  interference  with  existing  roads;  but 
it  was  provided  by  the  91st  section  that  the 
company  should,  unless  otherwise  agreed  be- 
tween the  company  and  the  London  County 
Council  and  the  vestry  of  the  parish  of  St. 
Marylebone,  leave  the  roadways  and  open 
space  between  the  Marylebone  Road  and  the 
«outh  front  of  the  company's  passenger  sta- 
tion buildings,  as  shown  on  the  plan  signed 
by  Sir  Richard  Paget,  the  chairman  of  the 
Committee  of  the  House  of  Commons  to  whom 
the  bill  of  the  Act  was  referred,  and  the 
whole  of  the  said  roadways  and  open  space 
should  be  left  open  for  public  use. 

[518]  Among  the  roadways  shown  on  the 
signed  plan  was  an  old  roadway  known  as 
Melcombe  Place,  the  whole  area  of  which 
ought  therefore,  according  to  the  provisions 
of  the  9l8t  section,  to  have  been  left  open  to 
the  public.  Nevertheless  the  company,  with- 
out obtaining  the  necessary  consents,  at 
«ome  time  prior  to  1901,  for  the  more  con- 
venient management  of  their  station,  erected 
in  Melcombe  Place  certain  gate  posts  from 
which  collapsible  steel  gates  could,  when 
deemed  advisable,  be  run  out  across  the  road- 
way so  as  to  close  the  entrance  therefrom  to 
tho  station  yard.  In  so  doing  the  company 
unlawfully  obstructed  the  roadway  and  cre- 
ated a  public  nuisance.  Subsequently,  how- 
ever, by  the  31st  section  of  the  Great  Central 
Railway  Act,  1902,  it  was  (inter  alia)  pro- 
vided that,  notwithstanding  anything  to  the 
contrary  contained  in  the  91st  section  of  the 
earlier  Act,  the  company  might  maintain  the 
gate  posts  and  gates  in  question,  and  might 
from  time  to  time,  when  necessary,  renew  and 
replace  the  same  in  the  same  site  and  posi- 
tion, but  such  gates  should  be  at  all  times 
kept  open,  save  and  except  in  times  of  emer- 
gency, and  so  that  the  company  should  not 
close  the  same  without  giving  the  notices 
therein  specified. 

The  effect  of  the  31st  section  of  the  Act 
of  1902  was  undoubtedly  to  convert  what  had 
theretofore  been  an  unlawful  obstruction  to 
the  highway,  and  therefore  a  public  nuisance, 
into  something  the  existence  of  which  was 
perfectly  legal  and  could  in  itself  give  rise 
to  no  right  of  action  whether  based  on  nui- 
sance or  otherwise. 

In  the  early  hours  of  April  13,  1915,  the 
•respondent,  while  driving  his  cab  from  Mel- 
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combe  Place  into  the  station  yard,  collided 
with  one  of  the  posts  in  question  and  sus- 
tained damages  the  amount  of  which  has  been 
agreed  at  502.  In  the  action  in  which  this 
appeal  arises  the  respondent  sought  to  re- 
cover these  damages  from  the  railway  com- 
pany, on  the  ground,  first,  that  the  company 
had  been  guilty  of  negligence,  and,  secondly, 
that  the  posts  amounted  to  a  nuisance  on  the 
highway.  It  was  admitted  that  the  posts 
were  at  the  time  of  the  collision  in  precisely 
the  same  condition  as  when  the  Act  of  1902 
was  passed.  So  far,  theifefore,  as  it  was 
based  on  nuisance  the  respondent's  claim  was 
untenable  and  was  not  insisted  on.  The  ac- 
tion turned  on  the  question  of  negligence 
only. 

The  negligence  alleged  was  the  omission 
of  the  company  (1.)  To  illuminate  the  poets 
to  a  degree  sufficient  to  enable  the  respondent 
[519]  to  avoid  a  collision;  (2.)  to  paint 
the  posts  white  so  as  to  render  them  more 
visible;  (3.)  to  board  up  the  trellis- work  so 
that  the  obstacle  could  not  be. seen  through; 
and  (4.)  to  take  precautions  to  warn  persons 
using  the  highway  of  the  existence  of  the 
obstacle.  It  was  proved  that  the  company 
had  done  none  of  these  things.  If,  therefore, 
as  held  by  Darling,  J.,  and  the  Court  of 
Appeal,  the  company  were  under  a  duty  to 
take  such  steps  as  might  from  time  to  time 
be  reasonable  for  the  protection  of  the  public 
against  collision  with  the  posts,  it  was  a 
question  for  the  jury  whether  the  company 
ought  reasonably  under  the  circumstances  to 
have  done  any  of  the  things  the  omission  to 
do  which  was  relied  on  as  constituting  negli- 
gence, and  the  appeal  must  fail.  If,  on  the 
other  hand,  your  Lordships  are  of  opinion 
that  the  company  were  under  no  such  duty, 
the  appeal  must  succeed. 

My  Lords,  it  is  undoubtedly  a  well-settled 
principle  of  law  that  when  statutory  powers 
arc  conferred  they  must  be  exercised  with 
reasonable  care,  so  that  if  those  who  exercise 
them  could  by  reasonable  precaution  have 
prevented  an  injury  which  has  been  occa- 
sioned, and  was  likely  to  be  occasioned,  by 
their  exercise,  damage  for  negligence  may  be 
recovered.  To  bring  this  principle  into  play 
in  the  present  case  the  company  must  be 
shown  to  have  been  exercising  a  statutory 
power  the  exercise  of  which  was  likely  to 
occasion  and  did  occasion  the  collision.  The 
only  statutoi*y  power  which  the  company  can 
be  said  to  have  been  exercising  is  the  power 
to  maintain  the  posts  conferred  by  s.  31  of 
the  Act  of  1902.  What  is  the  meaning  of  the 
word  "maintain"  as  used  in  this  section? 

Negatively  it  relieves  the  company  from 
any  obligation  which  might  otherwise  have 
existed  to  remove  the  posts.  Positively  it 
enables  the  company  to  do  what  is  necessary 
to  keep  the  posts  there.  It  is  only  in  its 
negative  aspect  that  the  company  can  be  said 
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to  have  been  exercialug  this  power.  It  has, 
in  fact,  done  nothing  at  all. 

Is  the  principle  relied  on  really  applicable 
under  these  circumstances?  In  my  opinion  it 
is  not.  It  seems  to  me  that  for  its  applica- 
tion the  company  must  be  doing  something 
involving  risk  to  others  without  taking  rea- 
sonable precautions  to  obviate  such  risk. 
Here  the  risk  arises,  not  from  what  the  com- 
pany is  doing,  but  from  the  existence  of  the 
gate  posts  legalized  by  the  Act  coupled  with 
the  diminution  of  light  necessitated  by  the  ex- 
igencies of  the  war.  It  [520]  is  reasonably 
certain  that  the  Legislature  was,  under  the 
circumstances  which  prevailed  when  the  Act 
was  passed,  satisfied  that  there  was  no  ap- 
preciable risk  to  the  public;  otherwise  the 
legalization  of  the  obstruction  without  ex- 
pressly providing  precautions  to  obviate  the 
risk  would  be  inexplicable.  The  change  of 
circumstances  cannot  be  relevant  on  any 
question  of  construction,  and  in  my  opinion 
the  Act  does  not  impose  on  the  company  any 
such  obligation  as  suggested  by  the  respond- 
ents, nor  can  any  such  obligation  be  based 
on  the  principle  relied  on. 

Turning  to  the  authorities  cited  in  argu- 
ment, your  Lordships  will  find  that  two  only 
have  any  bearing  on  the  point  for  decision. 
The  first  is  the  case  of  Manley  v.  St.  Helens 
Canal,  etc.  Co.  2  H.  &  N.  840.  In  that  case  a 
canal  company,  having  by  their  special  Act 
power  to  make  a  canal  cutting  across  a  pub- 
lic highway  and  to  carry  the  highway  over 
the  canal  by  means  of  a  convenient  bridge, 
erected  for  the  purpose  a  swivel  bridge  which 
had  to  be  opened  whenever  boats  were  passing 
up  or  down  the  canal,  thereby  causing  on 
each  occasion  a  dangerous  gap  in  the  high- 
way. Subsequently  the  company  obtained  an- 
other special  Act  which  recited  that  the 
works  autliorized  by  the  earlier  Act  had  been 
completed  and  authorized  the  company  to 
maintain  the  same  and  conferred  on  all  per- 
sons the  right  to  navigate  the  canal  with 
boats  for  commercial  purposes.  A  boatman 
opened  the  bridge  to  allow  the  passage  of 
his  boat  along  the  canal,  and  the  plaintiff's 
husband  having  fallen  into  the  gap  thus 
formed,  an  action  was  brought  against  the 
company  for  negligence.  The  action  succeed- 
ed, but  the  reasons  given  by  the  judges  difi'er. 
Pollock,  C.B.,  and  Martin,  B.,  held  that  the 
original  obligation  of  the  company  was  to 
make  and  maintain  a  sufiicient  bridge,  and 
that  the  obligation  to  maintain  was  not  dis- 
charged by  maintaining  a  bridge  which,  how- 
ever sufficient  100  years  ago,  had,  having 
regard  to  the  altered  circumstances,  ceased 
to  be  sufficient  for  the  public  protection.  The 
recital  in  the  second  Act  did  not  operate  to 
alter  the  company's  obligations.  Watson  B., 
on  the  other  hand,  thought  that,  even  ad- 
mitting   that   the   company    had    discharged 


their  original  obligation  in  making  a  gul- 
ficient  bridge,  they  were  liable  for  n^Iigeme 
in  not  taking  precautions  to  prevent  the 
bridge  being  used  to  the  public  danger.  The 
bridge,  he  thought,  ought  to  have  been  [5211 
lighted  and  watched  by  the  company.  Chan- 
nell,  B.,  was  also  of  this  opinion.  As  the 
bridge  was  liable  to  be  opened,  he  asi^umed, 
he  said,  that  the  company  were  bound  to 
take  some  precautions  with  reference  to  it 
Perhaps  there  was  no  obligation  to  make  a 
fixed  bridge,  but  if  the  company  made  a 
swivel  bridge,  there  supervened  on  the  statu- 
tory right  a  common  law  obligation  to  ac- 
company the  bridge  with  all  necessary  sur- 
rounding protection.  In  my  opinion,  apart 
from  the  diversity  of  opinion  among  tiie 
judges,  this  case  is  not  really  in  point.  The 
bridge  erected  was  such  that  it  must  create 
danger  to  the  public  by  causing  a  gap  in  the 
highway  every  time  it  was  opened  for  traflSc. 
It  was  not  a  work  expressly  authorized  or 
sanctioned  by  the  legislature.  The  case,  there- 
fore, cannot  be  used  as  an  authority  for  the 
proposition  that  a  mere  power  to  maintain 
what  the  Legislature  has  expressly  sanctioned 
involves  any  obligation  towards  the  public. 

The  second  case  to  which  I  have  referred 
is  Moore  v,  Lambeth  Waterworks  Co.  17  Q. 
B.  D.  462.  There  the  defendants,  pursuant 
to  a  statutory  power,  had  fixed  a  fire-plug  in 
a  highway.  The  work  was  done  without  any 
negligence  and  in  a  proper  workmanlike  man- 
ner, the  top  being  left  level  with  the  surface 
of  the  highway.  By  reason  of  the  subsequent 
wearing  away  of  the  highway  there  came  a 
time  when  the  fire-plug  projected  some  half- 
inch  above  the  surface.  The  plaintiff  fell 
over  the  plug  and  was  injured.  It  was  held 
by  the  Court  of  Appeal,  consisting  of  Lord 
Esher,  M.R.,  and  Lindley  and  Lopes,  L.-U.. 
that,  the  accident  not  being  due  to  any  want 
of  repair  in  the  plug  the  defendants  were 
under  no  liability.  The  rights  of  the  public 
were  not  greater  than  they  would  have  been 
if  the  road  had  been  dedicated  with  the  plug 
already  there:  Fisher  v.  Prowse,  2  B.  &  S. 
770,  110  E.  C.  L.  770.  This  case  appears  to 
me  to  be  directly  in  point,  and  I  see  no  reason 
for  dissenting  from  the  conclusicm  come  to 
by  the  Court  of  Appeal. 

I  am  of  opinion,  therefore,  that  the  appeal 
ought  to  be  allowed. 

Lord  Sumneb. — My  Lords,  this  appeal  is 
about  a  post  in  the  middle  of  a  road  outside 
the  appellants'  Marylebone  terminus,  into 
which  one  night  the  respondent  mana^d  to 
drive  his  cab.  He  was  driving  at  six  or 
seven  miles  an  hour,  though  it  was  so  dark 
that  "he  could  not  see  the  post  until  he  hit 
it."  The  whole  question  is  [522]  whether 
s.  31  of  the  Great  Central  Railway  Act,  100*2. 
Impliedly    obliges    the    railway    company   to 
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make  their  gaU  posts  visible  to  members  of 
the  public  by  some  reasonable  means  or  other 
in  spite  of  the  extreme  darkness  ordained  by 
the  Lighting  Reduction  Orders.  It  is  clear 
that  no  such  obligation  is  imposed  in  express 
terms. 

If  the  case  were  not  governed  by  the  stat- 
ute, the  inquiry  would  have  been  whether 
the  structures  therein  mentioned,  including, 
as  seems  to  be  agreed,  the  post  in  question, 
had  or  had  not  been  erected  before  the 
thoroughfare  in  which  they  stand  was  dedi- 
cated for  the  use  of  the  public  as  a  highway. 
If  they  had,  the  respondent  must  have  taken 
that  highway  as  he  found  it;  if  they  had  not, 
his  action,  so  far  as  nuisance  was  concerned, 
was  undefended.  In  neither  event  would  the 
appellants  care  or  want  of  care  have  been 
material.  The  question  would  have  been 
simply  nuisance  or  no  nuisance,  though  in 
the  former  event  the  plaintiff's  own  negli- 
gence would  have  afforded  a  defence,  if  he 
were  proved  to  have  fouled  the  post  through 
his  own  carelessness. 

How,  then,  does  a  question  of  negligence 
arise  on  the  statute  which  could  not  have 
arisen  at  common  law?  The  area  in  ques- 
tion was  virtually  dedicated  as  a  public 
thoroughfare  by  the  Manchester,  Sheffield, 
and  Lincolnshire  Railway  (Extension  to  Lon- 
don, kc.)  Act,  1893,  s.  91.  Thereafter  the 
appellants  erected  structures  there,  and  in 
1901  they  accepted  the  decision  in  Bigham, 
J.,  that  these  structures  were  a  public  nui- 
sance. In  1902  they  obtained  the  enactment 
of  s.  31  in  question.  That  section  legalized 
their  nuisance  and  relieved  them  of  all  ob- 
ligation to  abate  it.  It  simply  gave  permis- 
sion to  maintain  the  gates  and  posts  and 
from  time  to  time,  when  necessary,  to  renew 
and  replace  the  structures. 

It  was  admitted  (rightly,  I  doubt  not) 
that  if  repairs  or  renewals  become  necessary, 
they  must  be  executed  with  reasonable  dili- 
gence, and  that  in  executing  them  due  care 
must  be  used  for  the  protection  of  members 
of  the  public;  but  up  to  the  time  of  this  ac- 
cident no  necessity  for  renewal  or  replace- 
ment, whatever  those  terms  may  include,  ap- 
pears to  have  arisen.  The  railway  company 
were  not  the  lighting  authority  for  this  area, 
nor  were  they  under  any  express  obligation 
of  that  kind.  Under  the  Lighting  Reduction 
Orders  the  light  had  been  so  reduced  that 
the  posts  were  practically  invisible,  and  so 
the  appellants  had  left  them.  It  [523]  is  not 
auggested  that  the  lighting  authority  Were  in 
default;  the  case  is  one  in  which  one  party 
lawfully  maintains  in  a  highway  something 
which  is  capable  of  becoming  dangerous  to 
the  public  unless  another  party  takes  steps 
to  avert  that  danger,  but  where  those  steps 
have  not  been  taken,  and  so  it  is  analogous  to 
Moore  v.  Lambeth  Waterworks  Co.  17  Q.  B. 
D.  462,  a  case  which,  unfortunately,  was  not 
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brought  to  the  attention  of  the  Court  of  Ap- 
peal. Whether,  as  in  that  case,  the  danger 
becomes  operative  through  negligent  omission 
by  the  party  who  ought  to  have  averted  it, 
or,  as  here,  it  becomes  operative  under  cir- 
cumstances that  excuse  or  jnstlfy  that  omis- 
sion, cannot  be  material  to  the  obligations  of 
the  party  who  lawfully  maintains  the  struc- 
tures in  the  highway.  In  either  caae  he  is 
free.  I  think  that  decisions  on  the  liability 
of  those  who  maintain  structures  adjoining 
a  highway  which  become  dangerous  to  those 
who  use  it  are  not  now  in  point.  As  little 
are  the  cases  where  undertakers  invite  the 
public  to  enter  and  use  their  undertaking, 
whether  for  reward  or  not,  and  are  in  conse- 
quence held  bound  to  see  that  it  is  free  from 
traps  and  hidden  dangers. 

The  analogy  which  led  the  Cou];t  of  Appeal 
to  decide  for  the  respondent  was  that  of  Rex 
V.  Pease   (1832)   4  B.  &  Ad.  30,  24  E.  C.  L. 
17;  Vaughan  v.  Taff  Vale  R.  Co.  6  H.  &  N. 
679,  and  Geddis  v.   Bann  Reservoir,  3  App. 
Cas.  430.    With  great  respect  I  think  it  was 
inapplicable   on  two  grounds.     In   the   first 
place,  those  are  cases  where  the  Legislature 
had  authorized  undertakers  to  do  overt  acts 
which  in  the  natural  course  of  things  were 
likely  to  prejudice  members  of  the  public. 
The  present  is  a  case  in  which,  without  any 
action  at  all,  the  respondents  were  authorized 
to  leave  something  undone,  namely,  the  abate- 
ment of  what  previously  had  been  a  nuisance. 
They  were  merely  to  maintain  a  status  quo, 
the  natural  results  of  which  could  not  preju- 
dice anybody,  for  if  the  place  was  lighted, 
no  one  ought  to  run  into  the  post  at  all,  since 
he  could  see  it,  and  if,  owing  to  fog  for  ex- 
ample,  the   place   was   in   darkness,   no  one 
ought  to  be  injured  by  the  post,  since  he  had 
no  business  to  drive  so  fast  as  to  .be  damaged 
if  he  did  run  into  it.     In  the  second  place, 
in  such  cases  the  authority  in  question  is  giv- 
en in  general  terms;  it  is,  for  example,  au- 
thority to  work  railways  and  to  run  railway 
trains  in  the  undertakers'  discretion;  hence 
it  is  reasonable  [624]  to  infer  that  the  Legis- 
lature, in  using  such  general  terms,  and  in 
authorizing  for  the  undertakers'  benefit  what 
would  otherwise  be  a  nuisance,  meant  them 
to  exercise  their   authority  with  reasonable 
care,  and  not  without  it.    Here  the  authority 
is  specific  and  precise :  the  thing  authorized  is 
not  an  activity  at  all;  the  section  leaves  the 
railway  company  no  selection  or  choice.     It 
tells  them  to  let  things  alone,  and  I  do  not 
think  that  in  1902  anv  one  could  have  formu- 
lated  in  intelligible  terms  the  alleged  duty 
to  use  care  in  regard  to  maintaining  these 
posts  in  this  road,  or  have  given  a  concrete 
instance  of  the  danger  anticipated  that  would 
not  have  seemed  fantastic. 

My  Tjords,  I  am  accordingly  of  opinion  that 
this  appeal  ought  to  be  allowed,  and  that  the 
judgments   of  both  Courts   below   should  be 
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set  aside  and  that  judgment  should  be  en- 
tered for  the  defendants.  The  railway  com- 
pany,  seeking  a  decision  on  this  Act  of 
Parliament,  forbore  to  press  contributory 
negligence  at  the  trial  and  at  your  Lord- 
ships' Bar,  and  disclaimed  any  order  in  their 
favour  either  as  to  costs  or  to  repayment  of 
the  damages  which  the  plaintiff  had  recov- 
ered. The  appeal  should  therefore  be  al- 
lowed without  costs. 

LoBD  Wkenbubt. — My  Lords,  the  respond- 
ent has  recovered  against  the  Great  Central 
Railway  Company  judgment  for  damages  for 
negligence.  The  company  appeal.  The  whole 
question  is  whether  in  the  matter  in  which 
the  respondent  alleges  that  the  appellants 
were  negligent  they  owed  any  duty.  In  my 
opinion  they  did  not. 

The  post  with  which  the  plaintiff  came 
in  collision  was  erected  by  the  appellants 
some  time  before  1900.  It  was  an  obstruc- 
tion in  the  highway.  An  action  was  brought 
against  the  appellants  in  the  year  1900,  and 
in  that  action  it  was  decided  that  the  post 
was  an  illegal  obstruction.  In  the  year  1902 
the  appellants  obtained  an  Act  which  au- 
thorized them  to  maintain  the  post  and  from 
time  to  time  when  necessary  to  renew  and 
replace  it  in  the  same  site  and  position.  The 
authority  was  not  an .  authority  to  do  any- 
thing actively  (except  as  regards  renewal 
and  replacement,  upon  which  nothing  turns ) , 
but  a  mere  authority  to  leave  things  alone. 
The  word  "maintain"  in  the  section  means  no 
more  than  "not  remove."  The  result  is  that 
that  which  theretofore  was  an  illegal  obstruc- 
tion became  a  legal  obstruction.  For  greater 
accuracy  the  word  "obstruction"  (which  im- 
plies something  whicli  improperly  interferes 
with  the  rights  in  the  highway)  [525]  ought 
to  be  dropped.  The  post  was  no  longer  an 
obstruction  to  the  highway.  The  legal  high- 
way was  a  road  in  which  there  stood  a  post. 
Whoever  used  the  highway  must  use  it  as  a 
highway  with  a  post  in  it. 

On  a  dark,  rainy  night  the  plaintiff  drove 
his  taxicab  into  the  post  and  suffered  injury. 
Owing  to  the  lighting  (or  more  accurately 
the  darkening)  regulations  due  to  the  war 
the  street  was  insiifiiciently  lighted.  The  ap- 
pellants were  not  the  lighting  authority. 
They  owed  no  duty  in  that  character.  But 
they  were  negligent,  so  the  plaintiff  contends, 
because  in  maintaining  the  post  they  were 
laying  a  trap  in  the  highway,  or  because  they 
did  not  take  reasonable  steps  to  disclose  the 
presence  of  the  post,  say,  by  painting  it 
white  or  putting  a  red  lamp  upon  it. 

My  Lords,  no  one  disputes  the  general 
proposition  that  a  person  who  is  clothed  with 
a  statutory  power  to  do  an  act  must  in 
doing  it  exercise  reasonable  care  to  prevent 
injury  to  others.     But  in  the  present  case 


the  statutory  authority  was  not  to  do  an 
act,  but  to  leave  things  as  they  were.  In 
1902  the  post  was  in  the  highway  illegally. 
The  statute  of  1902  said  you  may  leave  it 
where  it  is.  It  thus  became  a  post  in  the 
highway  legally.  The  authority  was  not  an 
authority  to  be  active,  but  to  be  passive. 
The  Act  merely  released  an  obligation,  name- 
ly, the  obligation  not  to  obstruct  the  high- 
way. From  that  state  of  facts  no  duty  flows. 
If  there  be  duty  or  authority  to  do  an  act 
it  is  possible  to  be  negligent  in  doing  it.  If 
there  be  duty  or  authority  to  do  or  to  ab- 
stain from  doing  an  act  according  to  circum- 
stances it  is  possible  to  be  negligent  in  doing 
or  abstaining  from  doing  it.  But  if  the  duty 
or  authority  be  simply  not  to  do  an  act — 
merely  to  leave  things  as  they  are — it  is 
impossible  to  be  negligent  in  not  doing  any- 
thing.   The  last  is  the  present  case. 

It  is  said,  however,  that  "maintain"  is  not 
merely  passive,  but  implies  also  something 
active,  namely,  doing  acts  of  maintenance. 
Tliis  may  be  true,  but  it  is  not  necessary  to 
inquire  whether  it  is  or  not.  For  the  words 
of  the  statute,  "renew  and  replace,"  plainly 
authorize  affirmatively  such  acts  to  be  done. 
I  agree  that  in  acts  of  renewal  or  replace- 
ment the  appellants  might  be  guilty  of  negli- 
gence. But  they  have  done  no  such  acts. 
Their  only  act  has  been  to  leave  the  post  as 
it  was. 

I  do  not  find  it  necessary  to  review  the 
authorities  which  were  [526]  cited.  The  re- 
spondent principally  relied  on  Manley  v.  St. 
Helens  Canal,  etc.  Co.  2  H.  &  N.  840.  The 
authority  there  was  to  do  an  act,  namely, 
to  make  a  bridge.  The  company  made  a 
swivel  bridge  which  was  dangerous,  because 
when  opened  it  left  a  chasm  in  the  highway. 
A  subsequent  Act  empowered  the  company  to 
maintain  the  bridge.  It  was  argued  that  the 
result  was  a  legislative  declaration  that  this 
was  a  perfect  bridge  and  that  the  company 
owed  no  duty  to  guard  against  danger  when- 
the  bridge  was  opened.  Channel,  B.,  supplied 
the  answer,  namely,  that  as  it  was  a  bridge 
liable  to  be  opened,  the  company  were  bound 
to  take  precautions  against  danger  when  it 
was  opened.  There  is  no  similar  considera- 
tion in  the  case  of  this  post.  The  present 
case  is  like  that  of  the  fire-plug  in  Moore  v. 
Lambeth  Waterworks  Co.  17  Q.  B.  D.  462. 
469,  as  to  which  Lindley,  IaJ.,  said:  "The 
plug  itself  was  not  out  of  repair,  and  there 
w^as  nothing  the  matter  with  it.  It  had  not 
grown;  it  had  not  changed  in  any  way." 
There  is  a  passage  just  below  with  which  I 
entirely  agree  and  which  may  well  conclude 
this  present  opinion.  "It  is  said  that  at 
common  law,  if  anyone  maintains  something 
in  a  highway,  he  must  take  care  that  it  is  not 
a  nuisance,  and  does  not  obstruct  the  traffic. 
I  think  that,  as  a  imiversal  proposition,  thai 
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is  not  true,  as  is  shewn  by  those  cases  where 
high  roads  have  been  dedicated  subject  to 
obatmetifHi;  and  I  am  not  able  to  find  any 
authority  which  goes  the  length  of  deciding 
that  a  person  who  is  autiiorized  or  com- 
pelled by  Act  of  Parliament  to  put  a  thing 
in  the  highway,  is  bound  to  do  more  than  the 
statute  requires  him  to  do."  This  becomes  a 
fortiori  when  the  Act  did  not  authorize  put- 
ting a  thing  in  the  highway  but  authorized 
the  retention  of  a  thing  already  there. 

In  my  judgment  this  appeal  must  be  al- 
lowed and  the  action  dismissed.  The  appel- 
lants do  not  ask  for  costs. 

Order  of  the  Court  of  Appeal  reversed  and 
judgment  entered  for  the  appellants. 
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Introductory, 

The  purpose  of  the  present  note  is  to  con- 
sider the  liability  as  for  negligence  of  a  per- 
son obstructing  a  highway,  where  the  par- 
ticular obstruction  is  located  or  maintained 
in  accordance  with  statutory  or  municipal 
authority.  It  is  not  intended  to  discuss  the 
more  general  subject  of  liability  for  the 
negligent  exercise  of  authority  to  obstruct 
a  highway. 

Under  Statutory  Authority. 

The  reported  case  holds  that  where  a  rail- 
road company  maintains  posts  in  a  roadway 
in  strict  accord  with  statutory  authority,  vio- 
lating no  duty  imposed  by  the  statute,  the 
company  cannot  be  guilty  of  negligence  in 
respect  to  the  maintenance  of  the  posts.  This 
decision  follows  Moore  v.  Lambeth  Water- 
works CJo.  17  Q.  B.  D.  (Eng.)  462.  In  that 
case  it  appeared  that  a  water  company  had 
lawfully  placed  a  plug  in  a  highway.  The 
plug  was  put  down  with  due  care  and  kept 
in  perfect  order;  but  the  road  gradually 
wore  away  and  after  a  time  the  plug  was 
left  projecting  half  an  inch  above  the  level 
of  the  pavement.  In  considering  the  liability 
of  the  company  for  an  injury  caused  by  such 
projection,  the  court  said:  "The  question 
is  whether  the  waterworks  company  are  to 
be  made  liable  for  this  accident.  It  was 
argued  that  they  must  be  liable.  Then  it 
was   asked,   'But  how   are  they  to  prevent 


R.  CO.  V.  HEWLETT.  1003 

A.  C.  511. 

this  mischief?  If  the  road  is  worn  down,  are 
they  to  mend  the  road?'  It  was  answered: 
'No,  they  cannot  mend  the  road.'  Then  what 
are  they  to  do?  Why,  they  must  cut  down 
the  fire  plug;  as  the  road  wears  down,  they 
must  keep  cutting  down  the  fire  plug.  That 
seems  to  be  a  curious  liability  to  put  upon 
the  waterworks  company.  .  .  .  The  act 
of  Parliament  has  said  that  the  plug  may 
be  in  the  road,  and  the  authorities  must  keep 
the  road  having  regard  to  that  which  may  or 
must  be  there  by  authority  of  the  act  of 
Parliament.  If  that  be  true,  the  waterworks 
company  have  done  all  that  the  statute 
obliged  them  to  do,  and  their  whole  obliga- 
tion was  imposed  by  statute,  and  no  express 
liability  was  laid  upon  them  in  the  statute; 
on  the  contrary,  a  minor  liability  was  laid 
upon  them,  and  nothing  is  to  be  implied  from 
the  act  of  Parliament  under  these  circum- 
stances. If  either  party  was  in  the  wrong, 
it  seems  to  me  to  have  been  the  road  au- 
thority. I  think  that  no  action  will  lie  by 
this  plaintiff  against  the  road  authority;  but 
it  does  not  follow  that  because  no  action  will 
lie  against  the  road  authority  therefore  he 
can  maintain  an  action  against  the  defend- 
ants who  have  done  no  wrong.  I  think  that 
he  cannot  maintain  an  action  against  the 
waterworks  company^  under  these  circum- 
stances. It  has  been  said  that  if  we  come  to 
this  conclusion,  we  must  overrule  Kent  v. 
Worthing  Local  Board.  I  do  not  think  it 
necessary  to  say  that  we  must  overrule  Kent 
V.  Worthing  Local  Board.  In  that  case  the 
water  supply  was  in  the  hands  of  the  de- 
fendants, and  they  were  also  the  local  au- 
thority for  keeping  the  road:  they  were 
the  authority  for  both.  It  is  true  that  in 
that  case  the  valve  cover  was  not  out  of 
order,  and  in  that  respect  it  was  like  this 
case;  it  was  only  the  road  which  was  out  of 
order  with  r^ard  to  the  valve  cover.  If  the 
case  cannot  be  upheld  upon  the  ground  that 
the  one  authority  was  master  of  both  situa- 
tions, I  respectfully  differ  from  it,  and  think 
that  it  was  wrongly  decided." 

In  Kent  v.  Worthing  Local  Board  of 
Health,  10  Q.  B.  D.  (Eng.)  118,  cited  in 
Moore  v.  Lambeth  Waterworks  Co.  supra, 
the  statutory  authority  was  not  discussed,  al- 
though it  was  apparently  involved.  The  court 
said:  "In  this  instance  the  local  board 
as  water  authority  fixed  in  the  highway  an 
iron  pipe  with  a  valve  cover  at  the  top,  prop- 
er in  itself,  but  certain  in  the  ordinary 
course  of  things  to  become  a  dangerous  nui- 
sance as  the  road  wore  away  unless  proper 
precautions  were  taken,  which  precautions 
the  local  board  were  able  to  take.  It  was 
their  duty  to  take  such  precautions  inde- 
pendently of  and  apart  from  their  duties  as 
surveyors  of  highways.  It  is  true  that  the 
danger  was  caused  by  the  wearing  down  of 
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the  road,  and  not  by  the  rising  of  the  pipes, 
but  it  seems  to  me  that  the  position  of  the 
local  board  was  precisely  the  same  as  if  for 
some  purpose  they  had  planted  in  the  road 
something  which  would  grow.  In  such  a  case 
it  would  be  their  duty  to  cut  it  down  to  a 
level  with  the  surface  of  the  road,  and  in 
this  case  it  was,  we  think,  their  duty  to  take 
one  or  other  of  the  precautions  described  in 
the  evidence  to  produce  practically  the  same 
result.  In  the  words  of  the  judgment  in 
f!athurst  v.  McPherson,  4  App.  Cas.  256,  the 
duty  was  cast  upon  them  of  keeping  the 
artificial  work  which  they  had  created  in 
siicii  a  state  as  to  prevent  its  causing  a 
danger  to  passengers  on  the  highway  which 
but  for  such  artificial  construction  would  not 
have  existed." 

Under  Municipal  Authority. 

Generally. 

Wliere  an  obstruction  in  a  city  street  is 
located  and  mt^intained  in  accordance  with 
a  reasonable  grant  of  municipal  authority, 
the  person  maintaining  the  obstruction  is 
not  liable  to  one  injured  thereby.  Seibert 
V.  Missouri  Pac.  R.  Co.  188  Mo.  057,  87  S.  W. 
995,  70  L.R.A.  72;  Klein  v.  Missouri  Pac. 
^.  Co.  114  Mo.  App.  89,  80  S.  W.  75;  Miller 
V.  Lebanon,  etc.  St.  R.  Co.  180  Pa.  St.  190, 
40  Atl.  413,  42  W.  N.  C.  274.  In  Seibert  v. 
Missouri  Pac.  R.  Co.  supra,  the  plaintiflf 
sought  to  recover  for  the  death  of  her  hus- 
band, alleging  that  his  death  was  caused  by 
the  negligence  of  the  defendant  railroad  com- 
pany in  erecting  crossing  gates  in  a  street 
and  in  maintaining  the  gates  without  a  dan- 
ger light.  The  defendant  relied  on  a  munici- 
pal ordinance  requiring  it  to  erect  the  cross- 
ing gates.  The  court  said:  "The  general 
rule  of  law  is,  that  the  city  has  no  power  to 
place,  or  to  cause  or  permit  any  one  to  place, 
a  nuisance  or  obstruction  upon  a  public 
highway,  which  renders  the  highway  dan- 
gerous to  travelers  thereon.  The  question, 
therefore,  in  this  case  is,  whether  the  erection 
and  maintenance  of  the  crossing  gates,  with 
their  necessary  appliances  and  protections, 
within  the  limits  of  the  street,  constitutes 
such  an  obstruction  as  to  amount  to  a  nui- 
sance on  the  street  within  the  meaning  of 
the  general  rule  of  law  stated.  In  other 
words,  whether  the  city  of  St.  Louis  had  the 
legal  right  to  enact  the  ordinances  herein- 
before Kct  out,  requiring  the  defendant  rail- 
road company  to  erect  and  maintain  such 
cresting  or  safety  gates,  as  a  police  regula- 
tion, and  to  authorize  or  permit  the  same  to 
be  located  within  the  lines  of  the  street." 
The  court  then  held  that  the  city  had  both 
express  and  inherent  power  to  enact  the  ordi- 
ranco,  tinil  said  further:     "A  safety  gate  at 


a  point  where  a  railroad  crosses  a  public 
street  is  in  no  sense  a  private  use  of  the 
street,  but  is  clearly  a  police  protection 
against  injuries  to  persons  passing  along  the 
street,  in  consequence  of  the  passage  of  rail- 
way trains  oyer  the  same,  and  such  gate^s, 
therefore,  cannot  in  any  proper  ienae  be  said 
to  be  a  nuisance  on  the  street.  It  goes  with- 
out saying  that  such  gate  must  be  closed 
and  opened  by  machinery,  and  that  such  ma- 
chinery must  operate  either  automatically 
or  by  human  agency.  In  either  event  there 
must  be  a  permanent  displacement  of  as 
much  of  the  street  surface  sm  is  necessary  for 
the  occupancy  of  such  notachinery.  Whether 
the  operating  machinery  shall  be  placed  with- 
in the  limits  of  the  street,  that  is,  between 
the  curb  lines  of  the  street,  or  on  the  side- 
walk, which  constitutes  a  part  of  the  street 
in  the  l^al  acceptation  of  the  term  'street,' 
is  a  question  resting  largely'  within  the  dis- 
cretion of  the  municipal  authorities,  and  the 
courts  will  not  interfere  therewith,  nor  con- 
demn the  municipal  action  in  respect  to  the 
place  where  said  machinery  is  located,  un- 
less the  presence  on  the  street  of  such  ma- 
cliinery  or  appliances  necessarily  interferes 
with  the  use  of  the  street  as  a  public  hig;h- 
way.  Ae  there  were  thirty-nine  feet  of 
clear,  unobstructed  space  left  in  the  highway 
between  the  boxes  and  protections  thereof  in 
this  case,  it  cannot  be  said  that  the  ma- 
chinery, appliances  and  protections  neces- 
sarily interfere  with  the  use  of  Broadway  as 
a  public  highway." 

But  a  grant  by  a  municipality  of  the  au- 
thority to  plaoe  a  dangerous  or  unreasonable 
obstruction  in  a  public  street  is  void.  Wolfe 
V.  Erie  Tel.  etc.  Co.  33  Fed.  320;  Perry  t. 
People's  Gas-Light,  etc.  Co.  119  Dl.  App. 
389;  Houston  City  St.  R.  Co.  t.  Richart 
(Tex.)  27  S.  W.  918.  See  also  Se.Kton  v. 
Zett,  44  N.  Y.  430,  66  Barb.  119.  'The  city 
holds  its  streets  in  trust  for  the  use  of  the 
general  public,  and  it  cannot  render  legal 
any  unlawful  use  or  occupation  of  them. 
.  .  .  The  defendant  could  obtain  no  license 
that  would  relieve  it  from  the  consequences 
of  its  own  carelessness."  Perry  v.  People's 
Gas,  etc.  Co.  supra.  And  in  Wolfe  v. 
Erie  Tel.  etc.  Co.  33  Fed.  320,  the  court  said: 
"This  is  aQ  action  by  plaintiff  to  recoTer 
damages  occasioned  by  the  collision  of  his 
buggy  against  defendant's  telephone  pole, 
while  driving  a  usually  gentle  horse,  as  al- 
leged, which  had  become  suddenly  unman- 
ageable by  fright;  plaintiff  claiming  that 
such  pole  or  post  was  erected  by  defendant 
in  violation  of  the  city  ordinances,  and 
that  the  same  was  a  dangerous  obstruction 
to  travel  in  the  streets  of  Galveston  as  lo- 
cated. It  is  contended,  on  the  other  hand, 
that  defendant  had  authority  from  the  city 
to  erect  said  pole  or  post  on  Church  street. 
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near  Tremont,   where   the   same  is   located. 
.    .     .     In  the  first  place  you  are  informed 
that  the  defendant   had  sufficient  authority 
from  the  city,  as  has  been  prima  facie  slxown, 
to  erect  the  pole  in  question  where  it  did, 
and  thai  the  main  issue  for  you  to  deter- 
mine, under  the  directions  hereinafter  given, 
is  whether  the  post  or  pole  in  question,  as 
erected,  was  a  dangerous  obstruction  to  travel 
on  the  streets  of  Galveston.     If  it  was  not 
a  dangerous  obstruction,,  it  would  be  imma- 
terial as  to  whether  it  was  granted  under 
the  permission   or   direction   of   the   city   or 
not.     If  it  was  a  dangerous  obstruction  to 
the  us«^  of  the  streets  by  the  public,  the  city 
could  not  lawfully  grant  it  so  as  to  debar  au 
injured  party  from  recovering  any  damages 
which  he  might  sustain  in  consequence  of  its 
erection.     A  city  itself  cannot  place  a  dan- 
gerous   obstruction    to    travel    in    its    own 
streets,  or  suffer  it  to  be  done,  without  lia- 
bility;   and   where   it   gives   the   permission 
for  such  an  act  to  be  done  by  a  third  party, 
and  it  is  so  done,  each  and  both  are  liable. 
.    .     .     When  a  public  street  has  been  once 
lawfully   opened    and    has   become    a   public 
highway,   the   sovereign   power   may   abolish 
it  or  change  it,  but  there  is  no  power,  ex- 
cept in  time  of  war  or  public  calamity,  that 
can  lawfully   authorize  the  permanent  erec- 
tion of  an  obstacle  dangerous  in  its  character 
to  the  persons  or  property  of  the  public  in 
traveling  to  and  fro  therein.     The  grant  of 
a  permit  or   direction   to   locate   a   pole   or 
post  in  a  street  extensively  used  by  the  pub- 
lic as  a  general  thoroughfare,  both  for  pleas- 
ure   drives   and   business    vehicles,    in   order 
to  be  a  valid  grant,  or  to  be  rightfully  there, 
must   not   only    be   in    accordance   with   the 
authority    ordinarily    conferred    by    statutes 
and  ordinances,  but  must  also  be  made  sub- 
ject  to   the  determination  of  a  jury  as  to 
whether   the   pole   or   post   so   located   is   in 
point  of  fact  dangerous  to  the  public  in  the 
use  of  such  street,  including  all  the  contin- 
gencies   incident    to    the    lawful    use    of    the 
same.     Hence,  where  corporations  or  individ- 
uals undertake  to  make  use  of  public  streets 
or   highways  for  their   individual   purposes, 
however  meritorious,  and  cities  undertake  to 
give  them  the  right  so  to  do,  and  to  regu- 
late the  same,  each  and  every  of  them-  should 
always  bear  in  mind  that  the  power  of  the 
country   lodged  in  its  courts  and  juries,  to 
hear  and  determine  whether  such  concessions 
or  regulations  and  use  or  occupation  of  the 
streets  have  been  made  in   accordance  with 
the  public  safety,  has  never  been  taken  away. 
If  such  concessions  are  dangerous,  no  grant 
can  be  valid." 

One  who  wrongfully  obstructs  a  highway 
is  liable  for  resulting  injuries  notwithstand- 
ing that  he  may  act  under  the  authority 
and   direction   of  municipal   officers.     Mont- 
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gomery  St.  R.  Co.  v.  Smith,  146  Ala.  316, 
39  So.  757  (city  engineer  looked  after  work 
of  street  railway  in  changing  its  tracks)  ; 
Delzell  V.  Indianapolis,  etc.  R.  Co.  32  Ind. 
45  (city  engineer  approved  railroad  cross- 
ing) ;  Ottumwa  v.  Parks,  43  la.  119  (mayor 
directed  precautions  as  to  excavation  in 
streets) ;  Osgood  v.  Lynn,  etc.  R.  Co.  130 
Mass.  492  (superintendent  of  streets  ap- 
proved construction  of  street  railway  track)  ; 
Lyon  V.  St.  Louis,  etc.  R.  Co.  6  Mo.  A  pp. 
516  (city  directed  dirt  to  be  piled  in  street)  ; 
Kessel  v.  Butler,  53  N.  Y.  012  (street  com- 
missioner permitted  and  approved  platform 
on  sidewalk)  ;  Houston  City  St.  R.  Co.  v. 
Delesdernier,  84  Tex.  82,  19  S.  W.  366; 
Watts  V.  Southern  Bell  Telephone,  etc.  Co. 
100  Va.  45,  40  S.  E.  107,  3  Va.  Sup.  Ct. 
Rep.  577  (county  supervisor  consented  to 
placing  of  pole  in  road).  Thus  in  Houston 
City  St.  R.  Co.  V.  Delesdernier,  it  was  said; 
"We  are  unable  to  adopt  as  correct  the  prin- 
ciple contended  for  in  the  foregoing  assign- 
ment of  error.  It  means  this:  If  by  the  * 
contract  with  the  city  by  ordinance  the  com- 
pany was  guilty  of  negligence  in  the  con- 
struction of  its  road,  or  in  failing  to  repair 
it,  by  which  a  person  driving  along  the  street, 
having  the  right  to  use  it  iii  the  manner  it 
was  used,  and  in  the  exercise  of  due  care, 
is  injured,  it  would  not  be  liable  because  the 
city  had  authorized  such  negligence,  and  had 
supervised  and  approved  the  work  as  it  was 
done.  If  this  should  be  the  law,  a  street 
railway  company  could  by  agreement  with 
the  city,  and  by  its  approval  and  direction, 
construct  and  operate  its  road  in  such  a 
manner  as  to  violate  any  other  right  of  the 
public  without  incurring  liability.  The  act 
stated  in  the  charge  of  the  court  would  be 
unlawful  if  done  by  the  city  itself;  and  if 
done  by  the  company  by  permission  and  direc- 
tion of  the  city,  and  if  the  city  assisted  in 
doing  it,  both  would  be  wrongdoers.  The  na- 
ture of  the  case,  the  acts  done  and  by  whom, 
forbid  the  idea  that  the  city  alone  would  be 
liable  because  it  required  the  work  to  be 
performed  as  it  was.  The  company  was  not 
bound  to  make  the  contract  nor  to  perform 
it  in  an  unlawful  manner.  The  company 
cannot  shield  itself  behind  the  unlawful  con- 
sent, approval,  or  act  of  the  city.  The  con- 
tract with  the  city  was  not  a  contract  with 
the  public,  and  could  not  bind  the  public. 
The  public  cannot  be  so  bound  to  suffer 
\^rong.  .  .  .  The  true  principle  is,  if  the 
plaintiff  was  rightfully  driving  on  the  street 
across  the  track,  and  in  doing  so  was  exer- 
cising due  care,  and  was  injured  as  alleged 
by  reason  of  the  negligence  of  the  defendant 
compfiny  in  the  construction  of  its  track,  or 
in  suffering  it  to  become  out  of  repair  and 
dangerous  to  travel,  it  would  be  liable,  not- 
withstanding   the    city    had    directed     and 
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agreed  to  such  negligence  and  approved  it." 
In  a  case  similar  to  the  reported  case  in 
that  the  authority  was  given  to  maintain 
the  structure,  it  was  held  that  a  city,  having 
been  held  liable  to  an  injured  person,  could 
not  claim  indemnity  or  contribution  from  the 
person  maintaining  the  obstruction.  Geneva 
v.  Brush  Electric  L.  Co.  50  Hun  681,  3  N.  Y. 
S.  505,  20  N.  Y.  St.  Rep.  424,  affirmed  130  N. 
Y.  670,  29  N.  E.  1034.  In  that  case  the  court 
said :  "We  have,  .  .  .  the  affirmative  find- 
ing that  the  plaintiffs  consented  to  the  main- 
tenance of  this  pole,  by  the  defendant,  in  the 
position  in  which  it  was  located  when  the  con- 
tract was  assumed  by  the  latter  and  in  which 
it  remained  when  the  injury  was  sustained 
for  which  judgment  was  recovered.  By  that 
judgment  the  pole  so  located  was  adjudged  to 
bei  a  nuisance  for  which  the  plaintiffs  were 
responsible  to  the  party  injured.  ...  If 
the  maintenance  of  the  pole  had  involved 
any  affirmative  action  on  the  part  of  the 
,  defendant,  it  might  have  been  said  that  such 
action  was  without  the  participation  or  co- 
operation of  the  plaintiffs,  but,  as  we  have 
seen,  no  such  action  was  involved.  The  de- 
fendant had  neither  set  nor  reset  nor  repaired 
the  pole.  It  had  simply  left  it  (with  the 
consent  of  the  plaintiffs)  where  it  was  placed 
by  the  former  contractor.  Or,  if  the  injury 
for  which  recovery  was  had  had  resulted  from 
the  use  of  the  pole,  it  might  properly  have 
been  found  that  the  plaintiffs  did  not  par- 
ticipate in  such  use.  But,  it  must  be  ob- 
served, it  was  in  the  location  and  not  in  the 
use  of  the  pole  that  the  nuisance  consisted. 
No  wrongful  or  negligent  use  was  alleged  or 
proved.  The  injury  to  Maloney  resulted  not 
from  any  use  of  the  pole,  but  only  from  its 
location.  That  it  was  permitted  to  remain 
in  that  location  with  the  consent  of  the 
plaintiffs  is  affirmatively  found;  and,  as  we 
have  seen,  no  further  concurrence  on  the  part 
of  the  plaintiffs  was,  in  the  nature  of  the 
case,  possible.  Under  these  circumstances, 
consent  and  concurrence  seem  to  be  conver- 
tible terms.  Such  being  the  case,  the  plain- 
tiffs are  in  the  position  of  joint  wrong-doers 
in  the  same  fault  with  the  defendant,  and 
hence  not  entitled  to  claim  indemnity  or  con- 
tribution from  the  latter." 

Effect  of  Specific  Statute. 

In  several  instances  the  following  situation 
has  arisen:  The  statute  gives  a  telephone 
company  the  right  to  use  the  highways  for 
the  construction  of  its  line  provided  it  does 
not  interfere  with  the  right  of  travel,  and 
the  statute  further  specifies  certain  munici- 
pal officers  who  shall  fix  the  location  of  the 
posts  within  the  limits  of  the  municipality. 
The  specified  officers  fix  the  location  of  a 
post  which  proves  to  be  dangerous  and  causes 


injury.  May  the  injured  person  recover? 
The  decisions  on  this  point  are  in  conflict. 
In  Young  v.  Yarmouth,  9  Gray  (Mass.)  386, 
it  was  held  that  under  such  circumstances 
the  injured  person  could  not  recover.  See 
also  Shackford  v.  New  England  Telephone, 
etc.  Co.  112  Me.  204,  91  Atl.  931.  In  Young 
V.  Yarmouth,  supra,  recovery  was  sought  by 
the  injured  person  against  the  municipality, 
but  the  reasoning  appears  also  to  preclude 
recovery  from  the  person  placing  the  obstruc- 
tion. The  court  said:  "The  questions  pre- 
sented are  of  the  effect  of  a  location  of  tele- 
graph posts  in  the  highway,  by  a  corporation 
duly  established  by  law,  and  in  places  speci- 
fied in  writing  by  the  selectmen,  pursuant  to 
St.  1849,  c.  93;  and  whether  any  responsi- 
bility rests  upon  the  town  in  which  they  are 
located,  if  a  traveler  upon  the  highway 
should  find  them  an  obstruction  for  the  pur- 
poses of  travel,  or  receive  any  injury  in  his 
person  or  property  by  reason  thereof.  .  .  . 
These  provisions  clearly  indicate  the  selec- 
tion of  a  legally  constituted  board  to  adjudi- 
cate upon  this  subject,  with  full  powers  to 
revise  their  doings,  and  correct  any  errors 
which  the  practical  working  of  the  first 
specification  and  arrangements  as  to  the  lo- 
cation of  such  posts  may  seem  to  require. 
The  members  of  this  tribunal  do  not  act  as 
agents  of  the  town  in  this  matter,  but  for 
the  public  generally,  and  must  in  the  dis- 
charge of  their  duties  give  effect  to  the  re- 
quirement of  the  statute  that  the  poets 
should  not  be  so  placed  as  to  incommode  the 
public  use  of  the  highway.  There  seems  to 
be  no  provision  for  an  appeal  from  the  judg- 
ment of  the  selectmen  in  this  matter,  either 
in  behalf  of  the  town,  or  of  the  telegraph 
company.  The  consequence  of  this  necessa- 
rily must  be  that  the  location  of  the  tele- 
graph posts  by  the  selectmen  is  conclusive 
upon  all  parties." 

On  the  other  hand,  it  has  been  held  that 
the  statutory  provision  protecting  the  rights 
of  public  travel  is  paramount  to  the  other 
regulations,  and  that  an  injured  person  may 
recover.  Bonn  v.  Bell  Telephone  0>.  80  Ont. 
696.  See  also  Atkinson  v.  Chatham,  26  Ont 
App.  521.  In  Bonn  ▼.  Bell  Telephone  Co. 
supra,  it  was  said:  "The  liability  of  the 
telephone  company  turns  on  the  proper  con- 
struction of  the  original  statute,  43  Vict 
ch.  67,  sec.  3  (O).  The  company  has  not  an 
absolute  right  to  use  the  highways.  It  is 
only  a  permission — ^they  may  construct  pro- 
vided that  it  shall  not  interfere  with  the 
public  right  of  traveling  on  or  using  the 
highways.  That  is  a  general  and  all  control- 
ling provision  which  has  a  paramount  place 
as  to  the  use  of  all  highways.  Superadded 
is  a  provision  when  the  company  seeks  to  go 
through  towns  and  incorporated  villages,  the 
streets  of  which  are  suffered  to  be  subject 
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to  more  and  more  varied  easements  and  usea 
than  the  roads  in  rural  districts.  In  these 
more  crowded  highways  the  choice  of  loca- 
tion is  supervised  or  controlled  by  the  action 
of  the  municipal  authorities — ^the  location  of 
the  line  and  the  opening  up  of  the  street  for 
the  erection  of  poles  shall  be  done  under  the 
direction  and  supervision  of  the  engineer  or 
other  officer  in  that  behalf  appointed  by  the 
council.  That  further  safeguard,  however, 
does  not  nullify  the  provision  placed  first  in 
the  statute  that  the  company  is  not  to  inter- 
fere with  the  public  right  of  travel.  The 
company  does  not  acquire  absolute  rights  on 
the  street  because  the  locality  of  the  line  has 
been  determined  under  the  direction  of  the 
civic  or  municipal  officer.  It  is  still  open 
for  inquiry  as  to  whether  the  public  user 
has  been  interfered  with — and  by  that  I  mean 
appreciably  interfered  with — interfered  with 
so  as  to  render  the  way  in  some  sense  dan- 
gerous to  travel.  Theoretically,  there  is  some 
interference  with  the  public  right  in  the 
highway  wherein  the  poles  may  be  placed 
even  though  close  along  either  side.  In  every 
case  of  accident,  where  injury  has  been 
caused  by  the  poles,  the  question  will  arise 
as  to  whether  there  has  been  any  undue  in- 
terference with  the  free  use  of  the  road. 
This  question  is  not  foreclosed,  in  my  opin- 
ion, as  to  cities,  towns  and  villages,  because 
the  poles  have  been  planted  under  municipal 
direction.  It  is  for  the  forum  of  trial — 
whether  before  judge  or  jury — to  determine 
whether  the  poles,  situated  as  ihey  are,  un- 
reasonably interfere  with  the  free  use  of  the 
highways  so  as  to  become  an  element  of 
danger  to  the  public." 
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ATCHISON,  TOPEKA  AND  .SANTA  FE 
RAII.WAT  COICPANT. 

Kansas  Supreme  Court — July  10,  1915. 

90  Kan.  154;  160  Pac,  602. 


Appeal  •*  ReTiew  of  Faota. 

The  general  verdict  and  findings  being  sup- 
ported by  competent  evidence  and  approved 
by  the  trial  court  will,  under  the  settled  rule, 
be  upheld. 

Expert  Testimomy  —  TKTeiglit. 

There  are  degrees  of  expertness  and  wit- 
nesses who  by  experience,  study  and  ob- 
servation know  more  about  the  subject  in 
question  than  persons  who  have  had  no  ex- 
perience or  especial  knowledge  touching  such 


subject  are  competent  to  testify  as  experts, 
the  weight  of  their  testimony  being  for  the 
jury. 

Rea  Oeatae  —  Declaration  of  Byatander 
at  Aooident. 

After  the  explosion  of  the  locomotive  boiler 
in  question  the  conductor  came  forward  and 
foimd  the  engineer  dead  and  pulled  the  fire- 
man, then  unconscious,  from  the  place  where 
he  lay,  and  about  five  minutes  thereafter 
came  back  to  him,  whereupon  the  fireman  re- 
gained consciousness  and  quickly  stated  to 
the  conductor  that  the  water  glass  showed 
about  half  full  when  the  explosion  occurred, 
gave  his  home  address,  and  asked  to  have  his 
overclothes  taken  off,  as  they  were  burning 
him.  He  appeared  to  be  suffering.  Hel£ 
that  under  the  circumstances  his  statement 
as  to  the  water  glass  was  competent  as  part 
of  the  res  gestae  in  an  action  by  the  admin- 
istrator of  the  engineer  against  the  railroad 
company. 

[See  note  at  end  of  this  case.] 

Deatli   ¥7    Wrongful   Act   •»   Damac^a 
EzcesaiTO. 

When  from  the  evidence  the  pro)^abilities 
of  financial  support  from  the  son,  had  he 
lived,  could  not  exceed  $4,000,  a  verdict  for 
$6,000  should  be  reduced  to  the  former  sum. 

[See  Ann.  Cas.  1915C  440.] 

Witnessea  «  Impeaohment  •»  Neoessity 
of  Foundation. 

A  witness  who  had  examined  the  boiler 
which  had  exploded  testified  by  deposition, 
giving  his  opinion  as  to  the  cause  of  the  ex- 
plosion, after  which  the  defendant  sought  to 
introduce  the  deposition  of  another  witness 
taken  by  the  plaintiff,  but  not  used,  for  the 
purpose  of  showing,  by  the  copy  of  a  coroner's 
verdict  thereto  attached,  that  the  witness 
who  had  served  on  the  coroner's  jury  had 
signed  a  verdict  that  the  cause  of  the  ex- 
plosion was  unknown  to  the  jurors,  thereby 
tending  to  contradict  his  testimony  given  by 
deposition.  His  attention  was  not  called  to 
this  copy,  but  it  was  offered  without  his  hav- 
ing had  an  opportunity  to  examine  or  ex- 
plain it>  and  its  exclusi(Hi  was  not  error. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Shawnee 
county:     Whitcomb,  Judge. 

Action  for  death  by  wrongful  act.  Ezekiel 
L.  Denver,  administrator,  plaintiff,  and  At- 
chison, Topeka  and  Santa  Fe  Railway  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Modified. 

William  R.  Smith,  Owen  J,  Wood,  Alfred 
A.  8ooit  and  Barlow  Hurley  for  appellant. 

James  Y,  Humphrey,  W.  /6f.  Roark  and  Lee 
Monroe  for  appellee. 

[155]  West,  J. — ^This  case  was  brought  by 
the  father  and  administrator  to  recover  for 
the  death  of  Calvin  £.  Denver  by  the  explo- 
sion of  a  locomotive  boiler,  allied  to  have 
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been  caused  by  worn,  weak  and  defective  ma- 
terial. The  jury  returned  a  verdict  for  the 
plaintiff  and  found  among  other  things  that 
the  explosion  was  caused  by  defective  side 
sheets  and  flue  slieets  caused  by  corrosion. 

The  principal  controversy  was  over  the 
question  whether  the  explosion  was  caused 
by  weak  and  defective  material  or  by  the  en- 
gineer's permitting  the  water  to  get  too  low, 
thereby  burning  or  overheating  the  crown 
sheet.  Tlie  contention  of  the  defendant  was 
supported  by  a  greater  number  of  witnesses 
than  that  of  the  plaintiff  but  it  cannot  be 
said  that  the  general  verdict  or  the  findings 
were  without  fair  evidential  basis.  It  would 
be  a  waste  of  time  to  go  into  detail  and  re- 
count the  various  theories  and  views  of  the 
parties  and  their  witnesses  for  it  would  only 
result  in  coming  to  the  ^conclusion  already 
indicated. 

The  defendant  urges  error  in  the  admission 
of  the  evidence  of  certain  witnesses  for  the 
reason  that  they  were  not  sufficiently  skillful 
to  testify  as  experts,  but  there  are  degrees 
of  expertness,  and  while  the  knowledge  of  at 
least  one  of  these  witnesses  was  less  full, 
accurate  and  modern  than  that  of  some  [156] 
of  the  others,  it  is  apparent  that  each  knew 
more  about  the  subject  of  locomotive  engines 
and  crown  sheets  than  one  who  had  had  no 
experience  in  their  use  and  construction. 
One  of  these  was  not  asked  the  cause  of  the 
explosion,  but  simply  to  describe  the  condi- 
tion. It  cannot  be  said  that  his  evidence  was 
incompetent.  The  other  witness  complained 
of  had  had  experience  as  a  fireman  on  loco- 
motive engines,  had  been  employed  in  loco- 
motive works  and  had  given  considerable 
study  to  the  subject  of  engines,  rendering 
him  competent  to  testify,  the  weight  of  his 
evidence  being  for  the  jury. 

The  conductor  of  the  train  was  permitted 
to  testify  as  to  statements  made  to  him  by 
the  fireman  on  the  theory  that  such  state- 
ments were  part  of  the  res  gestae,  and  this 
ruling  is  assigned  and  treated  as  perhaps  the 
principal  error  occurring  upon  the  trial. 
This  testimony,  after  preliminary  statements, 
was  as  follows: 

I 

"After  the  explosion  I  went  forward  to  the 
engine.  I  found  Fireman  Matthews  severely 
burned  and  injured.  I  pulled  him  away  from 
a  pile  of  rock  and  then  went  around  to  the 
other  side  of  the  train  and  found  Engineer 
Denver  dead.  At  the  time  I  pulled  Mr.  Mat- 
thewsi  the  fireman,  from  under  the  engine  he 
was  unconscious.  He  afterwards  regained 
consciousness  about  five  or  ton  minutes  after- 
wards. I  don't  know  how  long  after  he  re- 
gained consciousness  it  was  that  I  talked 
with  him.  After  I  pulled  him  out  I  left 
him  before  the  talk  with  him.  I  remained 
awav  four  or  five  minutes.  When  I  returned 
to  Matthews  I  had  my  talk  with  him.  He 
was  rational  then. 


"Q.  What  did  he  say  to  you? 

"(Objected  to  as  being  incompetent,  irrele- 
vant and  immaterial.) 

"A.  He  told  me  the  water-glass  showed 
about  one-half  full  when  the  explosion  oc- 
curred. He  gave  me  his  home  address  and 
asked  me  to  take  off  his  overclothes,  as  they 
were  burning  him.  He  appeared  to  be  suffer- 
ing. These  things  that  he  said  were  said 
quickly." 

Gboss-examixation:  "I  had  a  conversa- 
tion wuth  Mr.  Matthews,  the  fireman.  I  don't 
remember  who  commenced  that  conversation, 
he  or  I.  I  did  not  ask  him  how  long  before 
the  explosion  he  last  examined  the  water- 
glass. 

"Q.  Did  he  state  that  to  you  7  A.  I  think 
my  testimony  showed  that. 

"Q.  No;  I  want  you  to  answer  my  ques- 
tion. Did  he  state  to  you  how  long  before 
the  explosion  occurred  he  examined  the  water- 
glass?     (No  answer.)" 

A  multitude  of  authorities  are  cited  to  sus- 
tain the  contention  that  this  was  a  mere  re- 
cital of  the  past  events  and  not  within  the 
rule  of  competency  as  part  of  the  res  gestae. 
The  [157]  lapse  of  time  after  the  occurrence 
of  the  event  is  not  so  important  as  the  condi- 
tion of  the  speaker's  mind,  and  if  from  all  the 
circumstances  it  appears  that  the  statementd 
are  exclamatory  rather  than  explanatory,  are 
spontaneous  rather  than  studied,  and  are  in 
reality  the  event  speaking  through  the  per- 
son making  the  statements,  they  are  admis- 
sible. In  State  v.  Morrison,  64  Kan.  GGO, 
68  Pac.  48,  within  from  three  to  five  minutes 
after  the  defendant  had  been  pulled  away 
from  Mrs.  Castle  the  latter  motioned  for 
pencil  and  paper  and  wrote  thereon  "Jess 
Morrison  killed  me."     (p.  679.)     It  was  said: 

"It  was  the  first  expression  after  the  cut- 
ting, and  was  so  closely  connected  with  it 
and  so  spontaneous  thai  it  may  be  fairly 
regarded  as  part  of  the  res  gestae.  Under 
the  circumstances,  the  interval  of  time  which 
elapsed  between  the  cutting  and  the  writing 
of  the  word^  ia  not  an  objection  to  its  ad- 
mission, nor  does  it  place  it  among  past 
occurrences  or  isolated  utterances. 
The  declaration  by  Mrs.  Castle  appears  to 
have  been  voluntary  and  spontaneous,  and  eo 
closely  connected  with  it  as  to  be  really  a 
part  of  the  transaction,  and  to  exclude  the 
idea  of  fabrication."     (p.  680.) 

And  so  here,  when  fireman  Matthews  was 
first  found  by  the  conductor  he  was  uncon- 
scious, and  upop  regaining  consciousness  ap- 
pears to  have  made  the  three  statement-s  con- 
cerning the  water-glass,  his  home  address  and 
his  suffering  from  the  supposed  burning  of 
his  overclothes.  "These  things  that  he  said 
were  said  quickly."  It  is  almost  unthink- 
able that  the  fireman  in  this  most  pitiful 
condition,  speaking  these  few  sentences  quick- 
ly after  regaining  consciousness,  could  have 
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been  planning  a  statement  for  the  benefit  of 
some  possible  plaintiff  in  future  litigation  or 
that  he  was  doing  other  than  giving  spon- 
taneous expression  to  the  truth.    A  very  dif- 
ferent  situation   is   presented   from  that   of 
Atchison,  etc.  R.  Co.  v.  Logan,  65  Kan.  748, 
70  Pac.  878,  for  there  coolness,  deliberation 
and  a  request   for  the   presence  of  a  third 
person  to  hear  the -statement  were  all  shown. 
(See  State  v.  Alexander,  89  Kan.  422,   131 
Pac.  1.39.)     In  State  v.  Powers,  92  Kan.  220, 
1.39   Pac.    1166,   it  appeared   that  when   the 
shot  was  fired  the  team  of  the  injured  per- 
son, Dawe,  broke  into  a  gallop  and  ran  an 
eighth  of  a  mile,  when  Dawe  climbed  out  of 
the   wagon,   walked   to   the   porch   where   he 
/ell,   and   there,  some  twenty  minutes  after 
t))c  shot,  said  that  the  defendant  had  shot 
him,  and  this  was  held  admissible,  the  court 
approving  the  quotation  from  [158]  the  opin- 
ion in  the  Morrison  case    (p.  G80)    from  21 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)   101,  that: 
"  *If  declarations  of  a  past  occurrence  are 
made  un,der  such  circumstances  as  will  raise 
the  reasonable  presumption  that  they  are  the 
spontaneous  utterances  of  thoughts   created 
by  or  springing  out  of  the  transaction  itself, 
and  BO  soon  thereafter  as  to  exclude  the  pre- 
sumption that  they  are  the  result  of  premedi- 
tation and  design,  they  will  be  admissible  as 
part  of  the  res  gestae.*"     (92  Kan.  226;  3 
Wigmore  on  Evidence,  §§  1747-1757;  16  Cyc. 
1242,  1248-1256.) 

For  a  recent  well-considered  opinion  and 
note  see  Cromeenes  v.  San  Pedro,  etc.  R.  Co. 
37  Utah  476,  109  Pac.  10,  Ann.  Cas.  1912C 
307.  The  trial  court  heard  the  testimony 
of  the  witness  to  whom  the  statements  of 
the  fireman  were  made,  and  upon  careful 
consideration  admitted  them,  and  in  this 
there  was  no  error. 

The  testimony  showed  that  the  father's  age 
was   fifty-one  years  with  the  expectancy  of 
twenty  and  twenty  hundredths  years,  and  the 
mother's   forty-eight  with  an   expectancy  of 
twenty-two  and  thirty-six  hundredths  years, 
and  the  jury  found  that  during  the  five  years 
])rior    to   his   death    the   deceased,   who   was 
twenty-four    when    killed,    had    contributed 
about  $400  to  his  parents.     It  is  urged  that 
th<   amount  of  the  verdict,  $6000,  is,  in  view 
of  the  facts,  excessive;  that  there  is  nothing 
to  indicate  tliat  the  son  would  have  contrib- 
uted more  as  the  years  increased,  but  on  the 
contrary  it  might  naturally  be  supposed  that 
he  would  marry  and  devote  his  earnings  to 
his  own   family  rather  than  to  his  parents, 
and    that  annuities  could  he  purchased   for 
much    less  than  the  amount  of  the  verdict 
-which   would  be  of  far  more  value  than  any 
probahle  contribution.    As  was  said  in  Atchi- 
son, etc.  R.  Co.  V.  Fajardo,  74  Kan.  314,  86 
Pac.  301,  6  L.R.A.(N.S.)  681: 

**Xo  questions  of  greater  difficulty  are  pre- 
ernted    than    those    involving   the   pecuniary 
Ann.  Cas.  191 7 A.— 64. 


loss  which  next  of  kin  suffer  in  the  death  of 
a  child."     (p.  323.) 

The  mother  testified  that  he  said  as  long 
as  he  had  anything  he  would  divide  with 
them,  and  a  sister  stated  that  he  said  if  they 
would  let  him  go  away  he  would  help  them. 
He  had  remitted  various  sums  from  $15 
to  $50,  his  habits  were  good,  and  he  was 
devoted  to  his  parents.  In  view  of  the  dis- 
cussion in  the  Fajardo  case  and  the  consid- 
eration of  circumstances  in  Aaron  v.  Mis- 
souri, etc.  Telephone  Co.  89  Kan.  186,  131 
Pac.  582,  45  L.R.A.(N.S.)  309,  somewhat 
similar  to  those  now  presented,  it  is  difficult 
to  sav  what  a  fair  and  reasonable  sum  would 
be,  but  a  majority  of  the  court  feel  [159] 
that  from  the  fvidence  the  probabilities  of 
financial  support  could  not  exceed  $4000,  and 
that  no  greater  sum  should  be  approved. 

Witness  Keddick  testified  by  deposition, 
and  the  deposition  of  another  witness  taken 
by  the  plaintiff  but  not  used  was  offered  by 
the  defendant  for  the  purpose  of  showing  by 
the  copy  of  a  coroner's  inquest  attached  there- 
to that  Reddick,  who  served  on  the  coroner's 
jury,  signed  a  verdict  which  stated  that  the 
cause  of  the  explosion  was  unknown  to  the 
jurors,  thereby  tending  to  contradict  his  tes- 
timony given  by  deposition.  His  attention 
was  not  called  to  this  copy  hut  it  was  ofl'ered 
without  his  having  had  any  opportunity  to 
examine  or  explain  it  and  in  view  of  the 
decisions  in  Greer  v.  Higgins,  20  Kan.  420, 
and  State  v.  Bartley,  48  Kan.  421,  29  Pac. 
701,  and  cases  there  cited,  it  was  not  error 
to  exclude  the  offered  evidence. 

In  criticism  of  certain  of  the  findings  it  is 
asserted  that  they  are  opposed  to  the  uncon- 
tradicted testimony  of  named  witnesses.  It 
may  be  said,  however,  that  testimony  of  all 
the  witnesses,  together  with  the  circumstances 
and  conditions  shown  thereby,  furnished  sup- 
port for  the  answers  returned. 

Finding  no  material  error  in  the  record 
except  as  to  the  amount  of  the  verdict  the 
judgment  will  be  modified  by  a  reduction  to 
four  thousand  dollars,  subject  to  the  right  of 
the  plaintiff  to  a  new  trial  upon  the  sole 
question  of  amount  of  damages  hy  filing  a 
written  request  within  ten  days  after  the 
mandate  issues. 


KOTE. 

In  the  reported  case,  an  action  by  the  ad- 
ministrator of  an  engineer  againBt  a  railroad 
company  to  recover  for  the  death  of  the  en- 
gineer caused  by  a  boiler  explosion,  it  is  held 
that  on  the  issue  whether  the  explosion  was 
due  to  the  defective  condition  of  the  boiler 
or  to  the  negligence  of  the  engineer  in  per- 
mitting the  water  to  get  too  low,  a  declara- 
tion of  the  fireman,  who  after  regaining  con- 
sciousness   declared    that    the    water    gla^s 
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showed  about  one-half  full  when  the  explo- 
sion occurred,  was  admissible  in  evidence  as 
a  part  of  the  res  gestae.  Cases  concerning  a 
declaration  made  by  a  bystander  or  other 
third  person  at  the  time  of  an  accident,  as 
a  part  of  the  res  gestae,  are  collated  in  the 
note  to  Cromeenes  v.  San  Pedro,  etc.  R.  Co. 
Ann.  Cas.  191^  307. 


PUBUC   OPINION  PUBLISHING 
COMPANY 

V. 

RANSOM. 


South  Dakota  Supreme  Court — September  28, 

1914. 


84  S.  Dak.  381;  148  N.  W.  838. 


Monopolies  •*  AsreomeiLt  Not  to  En- 
gase  in  Bvsinesa  —  Permissible  Soope 
of  .Covenant. 

By  express  provision  of  Civ.  Code,  §  1278, 
one  selling  the  good  will  of  a  business  may 
agree  with  the  buyer  not  to  engage  in  a 
similar  business,  in  a  specified  county,  city, 
or  part  thereof,  so  long  as  the  buyer,  or  a 
person  deriving  title  to  the  good  will  from 
him,  carries  on  a  like  business  therein. 

Same. 

Under  Civ.  Code,  §  1278,  authorizing  agree- 
ment by  one  selling  the  good  will  of  a  busi- 
ness not  to  engsige  in  a  similar  business,  on 
the  sale  of  a  business  and  the  good  will  there- 
of by  a  corporation,  all  those  who,  owing  to 
their  real  control  of  such  good  will,  are  nec- 
essary to  any  real  transfer  thereof,  and  who, 
owing  to  their  ownership  of  stock  in  the  cor- 
poration, will  be  directly  benefited  by  any 
increase  in  price  received  for  such  good  will, 
may  bind  themselves  not  to  become  competi- 
tors. 

Assignability  of  Covenant. 

An  agreement  with  the  buyer,  and  not  with 
him  "and  assigns,"  by  the  sellers  of  the  good 
will  of  a  business  not  to  become  competitors 
is  assignable  to  one  to  whom  the  buyer  sells 
such  business  and  good  will. 

Good  Will  —  Implied  Transfer. 

As  an  incident  of  the  good  will,  the  agree- 
ment of  the  seller  with  tlje  buyer  of  a  busi- 
ness and  its  good  will  not  to  become  a  com- 
petitor passes,  without  formal  written  assign- 
ment, to  one  to  whom  the  buyer  sells  the 
business  and  good  will,  which  latter,  without 
mention,  passes  with  the  sale  of  the  business. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Codington 
coimty:    Shebwooo,  Judge. 


Action  for  damages.  Public  Opinion  Pub- 
lishing Company,  plaintiff,  and  A.  W.  Ran- 
som, defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Irvin  H,  Myers  and  McParland  d  Johnson 
for  appellant. 

Cctse  d  Cctae  for  respondent. 

[383]  Whiting,  J. — ^This  cause  is  before  u» 
upon  an  appeal  from  an  order  of  the  circuit 
court  overruling  a  demurrer  to  the  complaint 
herein.  The  demurrer  confesses  that:  De- 
fendant and  one  C.  were  the  owners  and  hold- 
ers of  a  majority  of  the  capital  stock,  and 
were  the  active  managers  and  in  the  sole 
charge  and  control  of  the  business,  property, 
and  plant  of  a  corporation  engaged  in  pub- 
lishing a  daily  paper,  in  carrying  on  a  job 
printing  plant,  and  in  fact  in  carrying  oo 
a  general  publishing  and  printing  plant  in 
Watertown,  Codington  county.  Defendant 
and  C.  gave  and  devoted  their  time,  influence, 
and  business  energy  to  the  promotion  of  the 
business  of  such  corporation.  Defendant  and 
C,  while  so  controlling  said  corporation  and 
the  property  thereof,  and  with  the  authoritv 
of  such  corporation,  and  for  it  and  for  them- 
selves and  for  their  own  personal  benefit  and 
profit  (a  consideration  paid  to  and  received 
by  defendant  and  C),  sold,  transferred,  de- 
livered, and  caused  to  be  delivered  to  one  B. 
the  entire  business,  subscription  list,  and 
good  will  of  said  corporation.  With  the  de- 
livery of  said  business,  subscription  list,  and 
good  will,  and  as  a  part  of  the  consideration 
paid  for  it  by  B.,  defendant  and  C.  made, 
executed,  and  delivered  to  B.  an  agreement 
in  writing  whereby,  for  valuable  considera- 
tion, they  agreed  that  from  the  time  of  the 
completion  and  consummation  of  such  trans- 
fer, and  for  a  period  of  ten  years  thereafter, 
they  would  each  personally  refrain  from  en- 
tering into  or  carrying  on,  directly  or  indi- 
rectly, as  employer,  owner,  and  proprietor, 
or  stockholder,  individually  or  together,  or 
as  managing  agent  or  officer  for  any  person, 
company,  or  corporation,  within  Codington 
county,  any  printing  or  publishing  business. 
and  did  stipulate  and  agree  that,  upon  viola- 
tion  of  such  contract,  they  would  forfeit  to 
B.  the  sum  of  $5,000  as  liquidated  damages; 
said  contract  being  conditioned  upon  the  pay- 
ment of  all  notes  given  for  the  purchase 
price  of  said  business.  At  the  time  of  the 
transfer  of  the  business  and  good  will  of 
said  corporation  and  of  the  entering  into  the 
above  contract,  it  was  contemplated  and  un- 
derstood between  all  the  parties  above  men- 
tioned that  a  new  [384]  corporation,  to  be 
known  as  the  "Public  Opinion  Publiahtog 
Company,"  was  to  be  organised  for  the  ex- 
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press  purpose  of  taking  over,  owning,  operat- 
ing, and  handling  the  said  business  formerly 
conducted  by  the  corporation  above  referred 
to;  that  B.  was  taking  the  said  business, 
subscription  list,  and  good  will  and  the  afore- 
said contract  and  became  the  purchaser  of 
the  same  for  himself  and  others;  and  that 
the  said  Public  Opinion  Publishing  Company 
was  to  be  organized  by  B.  and  others  as  soon 
as  the  same  could  be  organized.  Immediately 
after  taking  over  the  said  business,  subscrip- 
tion list,  and  good  will,  and  in  pursuance  of 
the  plan  and  understanding  theretofore  made, 
this  plaintiff,  the  Public  Opinion  Publishing 
Company,  was  duly  organized  for  the  purpose 
of  enjoying  the  good  will  transferred  by  the 
defendant  and  C.  and  for  the  purpose  of  car- 
rying on  and  operating  the  same  identical 
business  formerly  conducted  by  the-  former 
corporation;  upon  the  organization  of  plain- 
tiff corporation,  all  the  business,  subscription 
list,  and  plant  of  said  former  corporation 
taken  over  by  said  B.,  as  aforesaid,  and  all 
his  right,  title,  and  interest,  including  the 
above-mentioned  written  contract  and  good 
will,  were  "turned  over  and  delivered"  to 
plaintiff  by  B.;  and  plaintiff  has,  since  its 
organization,  carried  on  such  business  at 
Watertown  as  the  successor  of  said  former 
corporation.  The  purchase  price  notes,  form- 
ing the  consideration  of  said  transfer  to  B., 
and  which  were  delivered  to  defendant  and 
C,  have  been  fully  paid.  Defendant  has  vio- 
lated and  broken  the  conditions  of  said  writ- 
ten contract  by  knowingly  and  willfully,  and 
without  the  consent  of  plaintiff,  becoming  an 
incorporator,  stockholder,  director,  and  man- 
ftging  officer  in  another  corporation  that  is 
operating,  carrying  on,  and  doing  a  general 
publishing  business,  including  the  publishing 
of  a  weekly  newspaper,  the  conducting  of  a 
job  printing  office,  and  a  general  publishing 
and  printing  business  in  the  said  city  of 
Watertown.  Demand  has  been  made  on  de- 
fendant by  plaintiff  for  the  sum  of  $5,000 
damages.  By  its  complaint  plaintiff  seeks  to 
recover  the  said  sum  of  $5,000. 

Appellant  contends:  (1)  That  the  con- 
tract sued  on  is  void  because  he  and  C.  were 
not  possessed  of  the  good  will  of  said  busi- 
ness at  the  time  of  the  transfer  of  such  busi- 
ness, they  being  stockholders  only;  that  the 
transfer  was  a  transfer  by  the  corporation 
only;  and  that,  without  the  sale  or  transfer 
of  a  good  will  [385]  possessed  by  appellant 
and  C,  the  contract  was  void.  (2)  That 
the  contract  sued  on  wa«  a  personal  contract 
with  B.,  and  therefore  not  assignable.  (3) 
That  the  contract,  if  assignable,  should  have 
been  assigned  in  writing,  and  that  the  mere 
delivery  thereof  to  plaintiff  was  not  sufficient 
to  give  plaintiff  a  cause  of  action  against 
defendant.     .  -  - 


Appellant  says  in  his  brief: 

"This  contract  was  a  contract  in  restraint 
of  trade,  and  at  common  law  the  same  was 
void  and  without  effect." 

While  it  is  true  that  this  is  a  "contract 
in  restraint  of  trade,"  and  that  contracts  in 
general  restraint  of  trade  were  at  common 
law,  and  are  now,  void,  yet  it  is  also  true 
that  the  courts  of  this  country  have  always, 
and  those  of  England  have,  at  least  from  a 
very  early  date,  recognized  the  validity  of  a 
contract  in  "reasonable"  restraint  of  trade, 
provided  such  contract  is  connected  with  and 
an  incident  of  the  sale  of  the  good  will  of 
the  business  to  which  it  relates.  There  arose 
a  great  diversity  in  the  holdings  of  the  vari- 
ous courts  as  to  what  constituted  a  "reason- 
able" restraint  of  trade,  having  regard  to 
the  period  and  territorial  extent  of  such  re- 
straint. Many  courts  fixed  arbitrary  rules 
governing  these  matters,  but  in  most  states 
"the  older  cases  in  which  the  courts  attempt- 
ed to  fix  arbitrarily  geographical  bounds  be- 
yond which  a  contract  to  forbear  from  com- 
petition would  not  be  enforced  have  given 
way  to  the  more  rational  idea  of  making 
every  case  dependent  upon  the  surrounding 
circumstances,  showing  the  extent,  as  to  time 
and  territory,  of  the  protection  needed." 
Cowan  V.  Fairbrother,  118  N.  C.  406,  24  S.  E. 
212,  32  L.R.A.  829,  64  Am.  St.  Rep.  733. 
In  a  very  few  states,  among  them  being  this 
state,  the  Legislatures,  disregarding  the  fact 
that  what  might  be  a  reasonable  restraint, 
either  as  to  time  or  territory,  under  certain 
conditions,  would  not  be  reasonable  under 
other  conditions,  have  enacted  statutes  fixing 
limitations  both  as  to  time  and  territory. 
We  have  the  following  provisions  in  our  Civil 
Code: 

"Sec.  1277.  Every  contract  by  which  any 
one  is  restrained  from  exercising  a  lawful 
profession,  trade  or  business  of  any  kind, 
otherwise  than  as  provided  by  the  next  two 
sections,  is  to  that  extent  void. 

[386]  "Sec.  1278.  One  who  sells  the  good 
will  of  a  business  may  agree  with  the  buyer 
to  refrain  from  carrying  on  a  similar  busi- 
ness within  a  specified  county,  city,  or  a  part 
thereof,  so  long  as  the  buyer,  or  any  person 
deriving  title  to  the  good  will  from  him,  car- 
ries on  a  like  business  therein. 

"Sec.  1279.  Partners  may,  upon  or  in  an- 
ticipation of  a  dissolution  of  the  partnership, 
agree  that  none  of  them  will  carry  on  a 
similar  business  within  the  same  city  or  town 
where  the  partnership  business  has  been 
transacted,  or  within  a  specified  part  thereof." 

Under  the  clear  terms  of  the  contract  be- 
fore us,  it  complies  with  the  statute,  so  far 
as  the  territory  to  which  it  applies,  and, 
though  it  provides  that  the  restraint  shall 
be  for  ^'ten  years,"  yet  no  contention  is  made 
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that  such  contract,  if  otherwise  valid,  ia  ren- 
dered invalid  by  providing  for  such  period 
of  restraint  instead  of  ''so  long  as  the  buyer, 
or  any  person  deriving  title  to  the  good  will 
from  him,  carries  on  a  like  business,  therein." 
Our  statute  having  declared  what  is  a  "rea- 
sonable" restraint  of  trade,  and  the  contract 
in  question  not  violating  the  provisions  of 
such  statute,  we  cannot  agree  with  appellant 
in  his  contention  for  a  strict  construction  of 
the  contract,  but  hold  that  the  provisions  of 
such  contracts  should  be  construed  in  the 
light  of  the  surrounding  circumstances,  and 
that  the  intent  of  the  parties  should  be  car- 
ried out,  if  such  intent  is  one  which  the  law 
sanctions.  Well  may  the  law  look  with  favor 
upon  contracts  in  "reasonable"  restraint  of 
trade;  as  was  said  in  Leather  Cloth  Go.  y. 
Lorsont,  L.  R.  9  Eq.   (Eng.)  353: 

"All  the  cases,  when  they  come  to  be  ex- 
amined, seem  to  establish  this  principle: 
That  all  restraints  upon  trade  are  bad,  as 
being  in  violation  of  public  policy,  unless 
they  are  natural,  and  not  unreasonable  for 
the  protection  of  the  parties  in  dealing  legal- 
ly with  some  subject-matter  of  contract.  The 
principle  is  this:  Public  policy  requires  that 
every  man  shall  be  at  liberty  to  work  for 
himself,  and  shall  not  be  at  liberty  to  deprive 
himself  or  the  state  of  his  labor,  skill,  or 
talent  by  any  contract  that  he  enters  into. 
On  the  other  hand,  public  policy  requires 
that  when  a  man  has  by  skill,  or  by  any 
other  means,  obtained  something  which  he 
wants  to  sell,  he  should  be  at  liberty  to  sell 
it  in  the  most  advantageous  way  in  the  mar- 
ket; and,  in  order  to  enable  him  to  sell  it 
advantageously  in  the  market,  it  is  neces- 
sary that  he  should  be  able  to  [387]  preclude 
himself  from  entering  into  competition  with 
the  purchaser.  In  such  a  case,  the  same 
public  policy  that  enables  him  to  do  that 
does  not  restrain  him  from  alienating  that 
which  he  wants  to  alienate,  and  therefore 
enables  him  to  enter  into  any  stipulation, 
however  restrictive  it  is,  provided  that  re- 
striction, in  the  judgment  of  the  court,  is 
not  unreasonable,  having  regard  to  the  sub- 
ject-matter of  the  contract." 

To  like  effect  is  the  following  from  Palmer 
V.  Toms,  9.6  Wis.  367,  71  N.  W.  654: 

"The  general  rule  that  contracts  in  re-, 
straint  of  trade  are  void  has  its  exceptions, 
one  of  which  is  that,  for  the  protection  of 
the  good  will  of  an  established  business,  the 
owner  of  the  same  may  make  a  sale  thereof 
with  such  business,  and,  as  an  inducement  to 
the  purchaser  to  buy,  part  with  his  liberty 
to  engage  in  the  same  business  for  such 
limited  time  and  within  such  limited  terri- 
tory as  may  be  reasonably  necessary  to  pro- 
tect the  purchaser  in  the  enjoyment  of  such 
business.  With  the  limitations  indicated, 
the  public  is  not  necessarily  deprived  of  the 


vendor's  industry.  Such  vendor  is  not  pre- 
vented from  pursuing  his  occupation  but  par- 
tially. He  receives  a  valuable  consideration 
for  the  restraint  upon  his  own  liberty;  and 
the  vendor  becomes  possessed  of  substantial 
benefits  by  tlie  transaction,  without  material 
injury,  if  any,  to  the  public.  Hence  the  ob- 
jections are  obviated  which  generally  render 
contracts  in  restraint  of  trade  void,  and  they 
are  sustained  by  universal  authority." 

It  certainly  must  be  conceded  that  if  ap- 
pellant and  G.  had  purchased  the  business 
and  good  will  of  the  corporation  then  under 
their  management,  and  had  afterwards  con- 
veyed such  business  and  good  will  to  B.,  and 
in  connection  with  such  conveyance  had  en- 
tered into  a  contract  with  their  purchaser 
whereby  they  each  agreed  to  refrain  from  en- 
tering into  the  same  business  in  Codington 
county  for  a  period  of  ten  years,  such  con- 
tract would  have  been  valid  for  such  period, 
not  exceeding  ten  years,  as  the  purchaser  re- 
tained and  conducted  the  business;  and  if  it 
were  necessary,  in  order .  to  sustain  the  va- 
lidity of  the  contract  in  question,  we  would 
not  hesitate  in  holding  that  defendant  is 
estopped  from  denying  that  he  and  C.  con- 
tracted to  sell,  <M  their  otcn  property^  the 
property,  including  the  business  and  good 
will,  then  belonging  to  the  corporation,  and 
that  when  such  contract  was  carried  out, 
[388]  even  though  the  transfer  may  have 
been  made  directly  from  the  corporation  to 
B.,  the  legal  effect  was  in  all  respects  the 
same  as  tliough  the  title  to  such  property 
had  first  passed  to  defendant  and  C.  and 
from  them  to  B. 

We  think  there  is  another  reason  why  thi? 
contract  should  be  held  valid.  Appellant  con- 
tends that  defendant  and  C,  as  stockholders, 
were  not  the  owners  of  the  good  will  of  the 
corporation  under  their  management:  that, 
not  being  the  owners  of  such  good  will,  they 
could  not  convey  the  same;  and  that  their 
contract  in  restraint  of  trade  must  accom- 
pany and  be  incident  to  a  transfer  of  the 
good  will.  We  concede  that  there  must  be 
a  transfer  of  the  good  will  to  support  the 
contract  in  restraint  of  trade.  The  good  will 
of  a  publishing  business  is  peculiar  and  dif- 
fers materially  from  the  good  will  of  the 
ordinary  mercantile  business,  in  its  relative 
value  as.  compared  to  the  capital  engaged  in 
the  business,  and  often  in  the  weakness  of  the 
ties  uniting  it  to  the  business  itself  and  the 
strength  of  those  ties  which  unite  it  to 
the  persons  actually  conducting  the  business. 
We  agree  with  the  following  from  Boon  v. 
Moss,  70  N.  Y.  465: 

"The  good  will  of  a  newspaper  establish- 
ment often  constitutes  its  largest  value.  A 
majority  of  the  subscribers  are  generally  per- 
manent. They  become  attached  to  the  paper 
on  account  of  its  sentiments,  whether  politi- 
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cal,  religious,  or  literary,  and  the  ability 
and  energy  with  which  it  is  conducted.  The 
habit  of  reading  a  particular  paper  periodi- 
cally seems  to  stimulate  a  desire  for  its  con- 
tinuance. Subscribers,  once  obtained,  are  per- 
manent customers,  not  only  for  the  paper, 
but  for  advertising  and  job  work." 

And  we  also  agree  with  the  following  from 
the  opinion  in  Cowan  v.  Fairbrother,  supra: 
^' Where  an  editor,  by  reason  of  his  style, 
his  power,  his  pathos,  his  humor,  his  learning, 
or  of  any  gift  or  attainment,  attracts  sub- 
scribers solely  by  such  personal  qualities,  he 
imparts  a  peculiar   value  to  the  good  will 
and    property   of    a   newspaper,   which    goes 
with  him,  to  its  injury,  when  he  leaves  it, 
and    lends   the   talent   and   accomplishments 
that  have  given  it  patronage  and  popularity 
to    a    rival    journal    in    the    same    vicinity. 
Where  he  owns  the  press  and  plant,  the  en- 
hanced value  so  imparted  by  him  becomes  an 
element  of  his  property,  with  the  same  inci- 
dental power  to  dispose  of  it  as  attaches  to 
any   other  of  his   acquisitions  which   has   a 
[389]  market  value.    Beal  v.  Chase,  31  Mich. 
490.     But  it  is  cot  like  other  property  which 
ordinarily  passes  by  delivery  or  assignment 
to  the  purchaser.    Naither  an  editor,  a  law- 
yer, or  a  physician  can  transfer  to  another 
his    style,    his    learning,    or    his    manners. 
Either,  however,  can  add  to  the  chances  of 
success  and  profit  of  another  who  embarks  in 
the    same    business,    in    the    same    field,    by 
withdrawing  as  a  competitor." 

Let  us  suppose  the  case  of  a  party  or  firm 
owning  a  business,  in  which  the  good  will 
thereof  is  a  large  part  of  its  value,  and  which 
goodwill  is  largely  dependent  for  its  strength 
and  value  upon  the  popularity  and  individual- 
ity of  such  owner  or  owners;  such  owner  or 
owners  desire  to  sell  such  business  and  good 
will;    in  order  to  increase  the  selling  price 
thereof,  they  are  at  liberty  to  and  can  contract 
not  to  become  rivals  and  competitors  of  their 
purchaser.     Why   should   it  not  be   possible 
for  a  corporation  engaged  in  business  to  also 
sell  its  business  and  its  good  will  and  be  able 
to    receive   a  greater   consideration   therefor 
by  g-iving  to  the  purchaser,  not  only  its  cove- 
nant not  to  become  a  rival,  but  the  covenant 
of  those  who  may  in  fact  hold  the  good  will 
of  the  business  within  their  absolute  control 
— the   only   persons  who   could   in   fact   and 
truth  become  rivals  and  thus  injuriously  af- 
fect the  purchaser's  business?    We  can  see  no 
reason  why  those  tohoae  act  t«  neceawry  for 
the  real  transfer  of  the  good  will  of  a  httti- 
nesSy   and  who  by  such  transfer  are  able  to 
enliance   the   selling   price   of   such   business 
und  thus  being  a  direct  benefit  to  themselves, 
as   would  be  the  case  of  a  stockholder  in  a 
corporation,  should  not  be  permitted  to  unite 
in  the  transfer  of  the  good  will  of  such  corpo- 
ration, and  in  connection  therewith  contract 


not  to  become  rivals  and  competitors.  Every 
reason  which  is  held  to  sustain  the  validity 
of  a  contract  in  restraint  of  trade,  when 
made  by  the  owner  of  the  business,  will  sus- 
tain the  validity  of  such  a  contract.  We  are 
referred  to  the  cases  of  Merchants'  Ad-Sign 
Co.  v.  Sterling,  124  Cal.  429,  57  Pac.  468,  46 
L.R.A.  142,  71  Am.  St.  Rep.  94,  and  Dodge  v. 
Stationery  Co.  145  Cal.  380,  78  Pac.  879, 
wherein  it  is  held  that : 

"The  vendor  of  stock  in  a  corporation  has 
no  vendible  interest  in  the  good  will  of  the 
business  carried  on  by  the  corporation,  and 
cannot  transfer  any  part  thereof." 

[390]  This  holding  has  no  bearing  upon  the 
case  before  us;  the  seller  of  stock  in  a  cor- 
poration does  not  sell  the  huainesa  of  the 
corporation.  There  is  a  clear  distinction  be- 
tween the  California  cases  and  the  one  before 
us,  where  the  business  was  sold.  We  hold 
that  upon  a  sale  of  a  business  and  the  good 
will  thereof  by  a  corporation,  all  those  who, 
owing  to  their  real  control  of  the  good  toill 
cf  such  business,  are  necessary  parties  to  any 
real  transfer  of  such  good  will,  and  who, 
ouying  to  their  ownership  of  stock  in  the  cor- 
poration, will  be  directly  benefited  by  any 
increase  in  price  received  for  such  good  will, 
may,  upon  the  sale  of  the  business  and  good 
will,  bind  themselves  to  refrain  from  becom- 
ing competitors,  and  thus  decrease  or  destroy 
the  value  of  such  good  will. 

Was  the  contract  assignable?  We  think 
that,  under  all  the  authorities,  it  must  be  so 
held.  Appellant  cites  3  Page  on  Contracts, 
§  1259,  and  yet  we  find  the  author  stating, 
and  citing  numerous  cases  in  support  of 
such  statement,  that  "valid  and  reasonable 
contracts  restraining  competition"  are  as- 
signable. Appellant  also  cites  2  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  1035,  and  yet  we  find 
it  there  held  that: 

"As  a  general  rule,  in  all  cases  where  a 
contract  is  executory  in  its  nature,  and  an 
executor  or  administrator  would  succeed  to 
the  rights  and  liabilities  of  a  deceased  party 
to  the  contract,  the  contract  is  assignable  by 
the  act  of  the  parties." 

Of  course  the  defendant  and  C.  might  have 
specifically  provided  that  the  contract  should 
not  be  assignable  (2  Am.  &  Eng.  Enc.  of 
Law  (2d  ed.)  1035);  but  this  they  did  not 
do.  Paraphrasing  the  words  of  the  court  in 
Hedge  v.  Lowe,  47  la.  137 :  If  the  agreement 
not  to  engage  in  the  printing  and  publishing 
business  was  of  sufiicient  value  to  constitute 
in  part  an  inducement  to  B.  to  purchase,  it 
must  be  admitted  that  it  might  be  equally 
valuable  to  a  vendee  of  B.  If,  B.,  because  of 
this  agreement,  was  induced  to  purchase,  no 
good  reason  can  be  given  why  B.  should  not 
be  able  to  avail  himself  of  this  agreement  as 
a  means  of  effecting  a  sale.  This  case  comes 
directly  under  the  rule  that  a  contract  in 
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which  the  delectus  personae  is  not  material 
is  assignable;  it  is  absolutely  immaterial  to 
defendant  and  G.  whether  B.  retained  the 
business  and  the  contract  in  question  or 
whether  he  transferred  same  to  this  plaintiff. 
If  such  contract  had  provided,  as  some  part 
of  the  consideration  running  to  defendant  and 
C,  [391]  that  B.  should  perform  some  serv- 
ice to  them,  which  service  involved  the  per- 
sonal skill,  kfiow ledge,  or  trustworthiness  of 
B.,  then  it  would  not  have  been  assignable. 
2  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  1036. 
The  distinction  between  a  contract  that  is 
tmd  one  that  is  not  assignable  is  clearly 
drawn  in  the  case  of  New  York  Bank  Note 
Co.  V.  Hamilton  Bank  Note  Engraving,  etc. 
Co.  180  N.  Y.  280,  73  N.  E.  48,  in  which 
the  court  said: 

'*So  an  agreement  by  a  vendor  on  the  sale 
of  a  business  and  its  good  will  not  to  enter 
into  a  similar  business  at  the  same  place 
during  a  specified  period  may  be  assigned 
by  the  vendee  on  a  subsequent  sale  of  the 
business  by  him.  Francisco  v.  Smith,  143 
N.  Y.  488,"  38  N.  E.  980.  Therefore,  the  ob- 
jection to  the  assignment  of  this  contract 
does  not  lie  in  that  feature.  It  lies,  if  at 
all,  in  those  provisions  of  the  contract  which 
prescribe  that  the  title  to  all  presses  manu- 
factured by  the  Kidder  Company  for  third 
parties  shall  be  transferred  to  the  New  York 
Company,  and  the  presses  leased  by  that  com- 
pany under  restrictions  as  to  their  use;  the 
New  York  Company  to  collect  from  such 
third  parties  the  purchase  price  of  the 
presses,  and  account  for  the  same  to  the  Kid- 
der Company." 

Appellant,  however,  contends  that,  inas- 
much as  the  contract  was  not  with  B.  "and 
assigns,"  the  contract  was  personal  in  its 
nature  and  not  assignable.  This  was  the 
contention  in  Hedge  v.  Lowe,  supra.  In  that 
case,  as  in  this,  the  covenant  ran  to  the 
covenantee  and  did  not  by  words  include  his 
assigns.    The  court  said: 

"The  question  here  is  not  whether  this 
agreement  may  be  the  subject  of  transfer  in 
the  abstract,  but  whether  it  may  be  trans- 
ferred with  the  business  to  which  it  originally 
pertained.  The  following  cases  sustain  the 
assignability  of  such  agreements:  California 
Steam  Nav.  Co.  v.  Wright,  6  Cal.  258,  65 
Am.  Dec.  511;  California  Steam  Nav.  Co.  v. 
Wright,  8  Cal.  685;  Guerand  v.  Dandelet, 
32  Md.  562,  569,  3  Am.  Rep.  164." 

The  following  from  the  opinion  in  Flecken- 
stein  Bros.  Co.  v.  Fleckenstein  (N.  J.)  53 
Atl.  1043,  is  peculiarly  applicable  to  the 
facts  of  this  case: 

"It  does  not  appear  that  when  the  original 
purchasers  from  Edward  Fleckenstein  trans- 
ferred to  the  corporation,  the  business,  or 
their  interest  in  it,  they  transferred,  in 
terms,   the   covenant    [392]    which    Flecken- 


stein entered  into  with  them^  restraining 
him  from  carrying  on  a  competing  business. 
Nor  was  the  covenant  made  by  FleckenBtein 
with  these  sellers  and  their  assigns.  It  U 
insisted,  therefore,  that  it  is  a  personal  cove- 
nant, and  not  assignable.  My  conclusion, 
however,  is  that  the  covenant,  if  not  intended 
to  be  assigned  by  the  original  covenantees 
when  they  made  their  transfer  to  the  com- 
plainant corporation,  about  which  the  testi- 
mony, perhaps  is  doubtful — certainly  unsatis- 
factory— at  least  was  subsequently  assigna- 
ble to  the  party  who  took  the  business.  Such 
covenants  have  all  their  vitality  and  value 
from  their  association  with  the  business. 
Ihey  are  intended  to  protect  a  business,  to 
keep  it,  and  make  it  valuable  to  the  pur- 
chaser; and,  even  if  the  transfer  by  the 
purchaser  to  the  company  was  not  accom- 
panied by  a  transfer  of  this  covenant, 
the  corporation  might  well  rely  upon 
their  getting  the  benefit  of  the  covenant  as 
long  as  it  remained  in  the  bands  of  the  pur- 
chasers— ^the  original  purchasers.  These  pur- 
chasers became  interested  in  the  corporation, 
undoubtedly  took  stock  in  the  corporation. 
I  think  they  took  stock  in  exchange  for  their 
interest,  or  at  least  w.  exchange  for  a  part 
of  their  interest.  The  corporation  got  all 
the  benefit  of  it  without  an  actual  assign- 
ment. Subsequently,  in  my  judgment,  it  was 
entirely  competent  to  complete  the  whole 
transaction  by  a  transfer  to  the  corporation 
of  the  covenant;  and  the  covenant  was  as- 
signable in  that  way,  and  for  the  purpose 
for  which  it  was  assigned,  and  to  the  party 
to  whom  it  was  assigned." 

Appellant  further  contends  that,  even  if  it 
be  conceded  that  th«  contract  was  valid  and 
that  it  was  assignable,  the  complaint  falls 
to  show  that  it  was  ever  assigned  to  respond- 
ent. It  is  true  that  the  allegations  of  the 
complaint  are  not  as  explicit  as  the  rules  of 
good  pleading  might  suggest,  yet  we  think, 
under  the  rule  suggested  by  appellant,  we 
are  justified  in  holding  that  the  complaint 
implies  a  transfer  of  the  contract  sued  on, 
wherein  it  alleges  that  the  contract  was 
"turned  over  and  delivered"  to  plaintiff.  Ap- 
pellant says: 

"We  are  not  quibbling  over  phraseology, 
nor  burdening  this  court  with  this  appeal  on 
a  matter  of  words  which  could  be  amended, 
or  where  the  trial  of  the  case  could  go  on 
without  any  substantial  difficulty." 

[393]  Anticipating,  however,  that,  upon 
the  trial  of  this  action,  it  may  appear  that 
there  was  no  formal  written  assignment  of 
such  contract,  we  deem  it  proper  to  discuss 
the  question  of  whether  such  contract  can 
pass  without  such  an  assignment.  We  think 
that  it  clearly  appears  that  respondent  sue* 
ceeded  to  the  business  purchased  of  appel- 
lant and  C.  by  B.     That  being  true,  then. 
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under  the  authorities,  it  succeeded  to  the 
good  will  of  such  business.  Didlake  v.  B.  F. 
Roden  Grocery  Co.  160  Ala.  4S4,  49  So.  384, 
22  L.RJk.(N.S.)  907,  18  Ann.  Gas.  430.  In 
the  notes  following  this  case  in  18  Ann. 
Gas.  430,  it  is  said: 

"It  seems  to  be  a  well-settled  general  rule 
that,  where  a  business  of  any  kind  is  sold 
without  mentioning  the  good  will  thereof,  the 
latter  passes  to  the  purchaser  as  an  incident 
of  the  main  business.  The  reason  usually  as- 
signed for  holding  that  the  good  will  passes 
to  the  purchaser  in  such  cases  is  that  the 
good  will  is  deemed  to  be  incident  to  and  in- 
.separable  from  the  business  itself.  Ex  p. 
Punnett,  16  Ch.  D.  (Eng.)  226;  Shipwright 
V.  Clements,  19  W,  R.  (Eng.)  599;  Boon  v. 
Moss,  70  N.  Y.  465;  Fite  v.  Dorman  (Tenn.) 
57  S.  W.  129.  See  also  Tomah  Bank  v.  War- 
ren, 94  Wis.  151,  68  N.  W.  549.  And  see 
Williams  v.  Farrand,  88  Mich.  473,  50  N.  W. 
446,  14  L.R.A.  161,  to  the  effect  that  the 
sale  or  assignment  of  business  carries  with 
it  the  good  will  thereof,  although  not  spe- 
cifically mentioned.  In  Wilmer  v.  Thomas, 
74  Md.  485,  22  Atl.  403,  13  L.R.A.  380,  the 
court,  in  discussing  the  question  as  to  the 
passing  of  the  good  will  of  a  business  under 
a  contract  of  sale  thereof  where  no  mention 
is  made  of  it,  said:  ^Indeed,  it  is  often  the 
case  that  a  large  portion  of  the  intrinsic 
marketable  or  assessable  value  of  a  manu- 
facturing establishment  consists  in  the  good 
will  maintained  by  it,  and  in  the  brands  or 
trade-marks  to  which  it  has  acquired  an 
exclusive  use,  by  which  to  denote  the  origin 
and  make  of  its  goods  when  placed  upon  the 
market.  And  so  important  a  contribution 
to  the  value  of  the  establishment  are  these 
elements  or  accessories  of  the  business  that 
in  the  sale  or  assignment  of  such  manufac- 
turing or  business  establishment,  to  be  con- 
tinued as  formerly,  the  sale  or  transfer  of 
such  an  establishment  ordinarily  carries 
with  ity  by  reasonable  intendment  or  im- 
plication, Uie  right  to  such  good  will  and 
trade-mark,  as  incidents  to  or  accessories 
of  the  business  carried  on  by  the  establish- 
ment." 

[394]  While  it  is  true  that  a  covenant  in 
restraint  of  trade  will  not  be  inferred  from 
the  sale  of  a  business  and  its  good  wUl,  and 
that  there  must  be  a  distinct  covenant  agree- 
ing to  such  restraint,  yet  it  does  not  follow 
that,  where  one  has  sold  his  business  and 
good  will  and  entered  into  such  a  covenant, 
it  will  be  necessary  for  there  to  be  a  separate 
and  distinct  assignment  of  such  covenant  by 
the  covenantee  in  order  for  him  to  transfer 
the  same  to  one  to  whom  he  transfers  the 
business  and  good  will.  At  the  time  such 
covenant  is  made,  it,  by  the  act  of  the  cove- 
nantor, passes  to  the  covenantee  as  and  be- 
comes an  incident  of  the  good  will,  and,  as 


such  incident,  it  passes  to  any  one  acquiring 
such  good  will.  In  Gompers  v.  Rochester, 
56  Pa.  St.  194,  the  court  said: 

"Again,  the  consideration  in  this  case,  as 
already  said,  we  think  was  the  sale  of  the 
goods  and  property,  and  the  covenant  was  for 
the  protection  of  the  purchasers  while  they 
continued  doing  business,  and  would  pass 
doubtless  to  their  assignee.  Undoubtedly  it 
passed  to  F.  M.  Kinter,  as  incident  to  the 
property  and  business  when  he  bought  out 
his  partners.  It  could  not  exist  in  their 
favor,  after  they  had  ceased  to  require  its 
protection.  In  whose  favor  did  it  exist? 
Certainly,  if  it  existed  at  all,  it  existed  in 
favor  of  their  successor,  who  had  acquired  all 
their  interest  in  the  store  as  well  as  in  the 
realty.  .  .  .  The  fallacy  of  the  position 
of  the  plaintiffs  in  error  seems  to  consist  in 
regarding  the  covenant  as  attaching  or  in- 
cident to  them  personally,  whereas  it  was 
alone  an  incident  to  property  which  they  had 
parted  with,  and  the  business  also." 

And  in  American  Ice  Co.  v.  Meckel,  109 
App.  Div.  93,  95  N.  Y.  S.  1060,  it  is  said: 

"It  is  also  contended  that,  even  if  the  bill 
of  sale  from  Morse  and  Gilshenen  relates  to 
the  property  which  they  acquired  under  the 
bill  of  sale  from  Mulford  and  Meckel,  still 
these  covenants  on  the  part  of  the  defendant 
and  Mulford  not  to  engage  in  the  business 
for  the  period  of  10  years  were  not  assigned. 
We  are  of  the  opinion  that  the  plaintiff  has 
succeeded  to  these  covenants  as  an  incident  of 
the  good  will,  which  was  expressly  assigned." 

We  find  the  same  rule  recognized  by  the 
English  courts.  Benwell  v.  Inns,  26  L.  J. 
Ch.  663,  63  Eng.  Rep.   (Reprint)   376. 

The  contract  sued  upon  was  valid;  it  was 
assignable  as  an  incident  of  the  business  and 
the  good  will  thereof;  and,  as  such  [395]  in- 
cident of  the  business  and  good  will,  it  passed 
to  respondent  when  respondent  acquired  such 
business  from  the  covenantee  in  such  con- 
tract. 

Therefore  the  demurrer  was  properly  over- 
ruled, and  the  order  of  the  trial  court  should 
be  and  is  affirmed. 


NOTE. 

Sale  of  Bniineia  as  PaaainK  Oood  Will 
without  Mention  Tkereof. 

In  Didlake  v.  B.  F.  Roden  Grocery  Co.  160 
Ala.  484,  18  Ann.  Cas.  430,  it  was  held  that 
if  a  business  is  sold  out  entirely  and  nothing 
is  said  about  the  good  will  thereof,  the  good 
will  passes  to  the  vendee.  The  recent  case;^ 
support  that  doctrine.  Fairfield  v.  Lowry, 
207  Mass.  352,  93  N.  E.  598 ;  Counts  v.  Med- 
ley, 163  Mo.  App.  546,  146  S.  W.  465;  Boggs 
V.  Friend   (W.  Va.)  87  S.  E.  873.     See  also 
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Smith  V.  Webb,  176  Ala.  596,  58  So.  913,  40 
L.R.A.(X£.)  1191.  And  see  the  reported 
case.  Thus,  in  Smith  v.  Webb,  supra,  it 
appeared  that  the  defendant  sold  the  plain- 
tiff his  **livery  outfit"  and  agreed  to  turn 
over  the  stables  to  the  plaintiff  and  not  to 
engage  in  the  livery  business  in  opposition  to 
him  in  the  town  in  which  the  business  was 
situated.  It  was  said  by  way  of  dictum: 
"It  may  well  be  .  .  ,  that  such  an  en- 
gagement. .  .  .  [not  to  have  a  competi- 
tive business]  v*ould  import,  necessarily,  the 
sale  of  the  good  will  of  the  business  as  ef- 
fectually as  if  that  term  had  been  incorporat- 
ed in  the  writing.  Again,  since  the  good  will 
of  a  business  is  an  incident  thereto,  it  may 
be  the  sale  of  the  business  as  such  would 
carry  by  implication  that  property  element  or 
attribute  of  the  business."  In  Fairfield  v. 
lowry,  supra,  good  will  was  not  expressly 
mentioned  eo  nomine  in  the  opinion.  The 
evidence  showed  that  the  defendants  had  sold 
to  the  plaintiff  all  their  "right,  title  and  in- 
terest in  the  insurance  business."  A  statute 
provided  that  no  person  could  use  another's 
business  name,  unless  given  written  authori- 
ty. It  was  held  that  the  plaintiff  could  not 
use  the  defendant's  business  names,  but  that, 
though  the  defendants  could  continue  to  use 
those  names,  they  could  not  solicit  business 
from  the  old  customers.  The  case  of  Counts 
v.  Medley,  163  Mo.  App.  546,  146  S.  W.  465, 
is  authority  for  the  rule  that  when  a  person 
sells  another  a  produce  business  in  a  small 
village  and  agrees  not  to  conduct  a  rival  busi- 
ness at  that  place  for  a  specified  time,  such 
a  transfer  constitutes  a  sale  of  the  good  will 
of  that  business.  The  court  stated  the  rule 
as  follows:  "While  the  general  rule  is,  that 
in  the  absence  of  an  express  agreement,  the 
sale  of  a  mercantile  business,  together  with 
the  good  will  thereof,  does  not  import  an 
agreement  by  the  vendor  not  again  to  engage 
in  a  competing  business.  .  .  .  Yet  where 
the  vendor  expressly  agrees  not  to  engage  in 
the  same  business  at  the  same  place  for  a 
specific  time,  or  so  long  as  the  buyer  con- 
tinues in  business,  the  obvious  intention  is 
to  sell  the  good  will  of  the  business.  .  .  ." 
And  in  Boggs  v.  Friend  {W.  Va.)  87  S.  E. 
873,  wherein  it  appeared  that  not  only  a 
country  blacksmith  business,  but  the  prem- 
ises and  the  shop  were  sold,  it  was  said  to 
be  a  reasonable  implication  that  the  good 
will  passed  in  the  transaction  although  not 
expressly  mentioned. 

Whether  a  transfer  of  a  partner's  interest 
passes  the  good  will  of  the  partnership,  is  not 
well  settled.  The  matter  seems  to  depend  on 
the  nature  of  the  business  and  the  circum- 
stances surrounding  the  transaction.  In  Don- 
leavey  v.  Johnson,  24  Cal.  App.  319,  141  Pac. 
229,  wherein  it  appeared  that  a  partner,  in- 
tending to  continue  the  partnership  grocery 


business,  bought  out  his  partner's  interest  at 
the   expiration   of  the  partnership   contract, 
it  was  held  that  the  purchaser  had  the  right 
to  the  good  will,  and  that  the  vendor  could 
not  by  buying  the  premises  theretofore  leased 
seek  to  destroy  that  good  will.     It  does  not 
appear  expressly  in  the  opinion  whether  the 
good  will  was  considered  in  the  partnership 
settlement.     In  Marmaduke  v.  Brown    (Pa.) 
98  Atl.  769,  it  appeared  that  brothers  car- 
ried on  a  partnership  business  in  their  fath- 
er's name.     On  the  death  of  one  brother  the 
survivors   were  not  required  to  account  for 
the  good  will  of  the  firm  in  settling  with  the 
widow,  and  they  continued  to  use  the  fath- 
er's name.    But  in  Marcus  v.  McFarland,  110 
Md.  269,  86  Atl.  337,  it  was  held  that  when 
a  person  had  bought  the  use  of  a  firm  name 
in  connection  with  the  good  will,  and  subse- 
quently  took   another   into   the   partnership 
under  that  name,  nothing  having  been  said 
about    the    firm    name,   the    property    right 
of  that  name  did  not  vest  in  the  partnership. 
The  name  was  merely  lent  to  the  firm,  it  was 
held,  and  on  dissolution  of  the  partnership, 
it  reverted  to  the  lender.   And  it  was  held 
in  Matter  of  W^elch,  77  Misc.  427,  137  N.  Y.  S. 
941,  that  on  the  death  of  a  partner,  the  sur- 
vivor must  account  for  one-half  of  the  value 
of  the  good  will  of  the  firm.     In  Hirschberg 
V.  Bacher.  159  Wis.  207,  149  N.  W.  383,  it 
appeared  that  the  defendant  was  an   insur- 
ance  solicitor.      In   consideration   of   $3,000 
cash   and   an   additional   $3,000   to   be   paid 
out  of  the  plaintiff's  share  of  the  earnings, 
the    defendant    took    the    plaintiff    into    his 
business,  assigning  him   a   "one-third   inter- 
est   in    the    said    business    and    in    the    net 
income  thereof."     It  was  held  that,  consid- 
ering  the   nature   of   the   business    and   the 
circumstances  of  the  transaction,  nothing  in- 
dicated that  the  good  will  was  intended  to 
pass   to   the   plaintiff,   and   that   at   the   ex- 
piration  of   the   partnership   agreement,   the 
plaintiff  could  not  Recover  for  the  good  will. 
The  court  said ;     "It  is  urged  that  the  down 
payment  by  the  plaintiff  of  the  $3,000  and 
an    additional    $3,000    out    of   his    share   of 
the  earnings  was  a  purchase  by  him  of  an 
interest  which  included  an  element  of  good- 
will in  defendant's  business.     The  nature  of 
the  business  and  the  terms  of  the  contract 
tend    to    negative    this    claim.      Defendant's 
business  cannot  be  likened  to  an  established 
commercial  plant.     Its  advantages  to  plain- 
tiff in  associating  himself  therewith  consisted 
in  becoming  acquainted  with  defendant's  pa- 
trons, in  sharing  in  the  profits  of  the  commis- 
sicns  that  would  naturally  come  to  the  firm 
through    renewals    of    contracts    with    such 
patrons,  and  the  proceeds  of  defendant's  suc- 
cess as  a  soliciting  insurance  agent  in  con- 
nection with  Louis  Auer  &  Son.     Under  the 
circumstances  and  condition  of  this  businesa 
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it  is  apparent  that  the  terms  of  the  contract 
assigning  to  the  plaintiff  a  'one-third  (i) 
interest  in  the  said  business  and  the  net  in- 
come thereof/  granted  to  plaintiff  an  interest 
in  the  earnings  thereof  for  the  contract  period. 
We  find  nothing  in  the  agreement,  when  ap- 
plied to  the  situation  of  the  parties,  to 
indicate  that  they  contemplated  that  the 
transfer  of  an  interest  in  the  business  and  the 
income  thereof  was  to  include  an  element  of 
value  in  the  nature  of  good  will." 


J.  H.  Settle  for  appellant. 
Bott9  d  Perry  for  appellee. 


O'BANIOH 


▼. 


CrUNNnfOHAM. 


Kentucky  Court  of  Appeals — February  8, 

1916. 


168  Ky.  322;  182  5.  W.  18S. 


PrlTAte  Ways  —  Extent  of  RiKht. 

Defendant,  owning  lands  to  which  a  pass- 
way  over  land  to  which  plaintiff  had  legal 
title  was  appurtenant,  and  who  had  also  ac- 
quired by  quitclaim  deed  the  right  to  use 
the  passway,  acquired  a  mere  easement  over 
plaintiff's  land. 

Adverse     Possession     —    Extension    of 
Easement  —  Notoriety  of  Claim. 

One  having  an  easement  over  the  land  of 
another  cannot  change  the  character  of  his 
right  to  an  adverse  holding  of  the  land  itself, 
unless  he  either  gives  the  true  owner  actual 
notice,  or  his  acts  and  declarations  of  a 
hostile  claim  are  so  open  and  notorious  as 
to  leave  no  doubt  in  the  mind  of  the  true 
owner;  and  the  fact  that  one  having  an 
easement  of  way  inclosed  it,  occasionally 
locked  the  gate  and  would  not  permit  others 
to  use  it,  and  often  allowed  his  stock  to 
pasture  on  the  way,  is  not  sufficient  to  ap- 
prise the  owner  of  the  land  that  the  owner 
of  the  easement  is  asserting  a  hostile  title  to 
the  land  itself. 

Easements  —  Forfeiture  for  Misuser. 

A  right  of  way  is  not  forfeited  by  a  use 
not  contemplated  by  the  grant,  unless  such 
use  cannot  be  separated  from  that  allowed 
by  the  grant;  so  that  an  obstruction  thereof 
by  owner  of  the  easement,  which  could  be 
easily  separated  from  its  lawful  use  while  it 
will  be  enjoined,  does  not  work  a  forfeiture. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Owen  county. 

Action  for  injunction  and  other  relief.  J. 
IT.  Cunningham,  plaintiff,  and  G.  W.  O'Banion, 
defendant.  Judgment  for  plaintiff  Both 
parties  appeal.  The  facts  are  stated  in  the 
opinion.    Affibmid. 


[323]  Clat,  C— Plaintiff,  J.  H.  Cunning- 
ham, brought  this  suit  against  defendant,  G. 
W.  O'Banion,  to  enjoin  the  obstruction  of  a 
passway,  to  recover  damages  for  its  obstruc- 
tion, to  declare  the  passway  forfeited,  and 
to  quiet  his  title  to  the  land  over  which  the 
passway  runs.  On  final  hearing  plaintiff's 
title  was  quieted  and  he  was  awarded  dam- 
ages in  the  sum  of  $50.00,  and  the  defendant 
was  perpetually  enjoined  from  using  the  land 
in  question  except  as  a  passway,  and  was 
further  enjoined  from  obstructing  the  pass- 
way  in  any  manner.  From  this  judgment 
plaintiff  appeals,  and  defendant,  claiming  that 
he  did  not  secure  all  the  relief  he  was  entitled 
to,  prosecutes  a  cross-appeal. 

The  facts  are  as  follows:  On  August  17th, 
1872,  one  J.  W.  Johnson,  a  remote  grantor 
of  both  plaintiff  and  defendant,  conveyed  to 
Joe  C.  Revill  a  small  tract  of  land  now  owned 
by  plaintiff.  The  deed  contained  the  following 
reservation : 

"The  object  of  this  deed  is  to  convey  only 
eight  undivided  ninths  of  said  tract,  reserving 
through  the  upper  end  a  passway  of  twenty 
feet  wide." 

After  the  purchase  by  Revill,  he  acquired 
the  other  one-ninth  interest  and  thus  became 
the  owner  in  fee.  Thereafter,  and  on  April 
3rd,  1884,  Revill  conveyed  the  same  land  to 
Kittie  B.  Todd,  with  the  following  reserva- 
tion: 

"There  being  reserved  in  said  deed  of  John- 
son and  wife  a  passway  of  twenty  feet  wide 
through  the  upper  end  of  said  land,  the  same 
passway  is  also  reserved  in  this  deed." 

[324]  On  February  2nd,  1910,  Kittie  B. 
Todd  conveyed  the  land  in  question  to  plain- 
tiff. The  deed  contains  no  reservation,  but 
mentions  the  fact  that  the  property  conveyed 
is  the  same  property  which  she  acquired  from 
Revill,  by  deed  dated  April  3rd,  1884,  and  re- 
corded in  Deed  Book  31  in  the  Owen  County 
Clerk's  office. 

At  the  time  of  the  conveyance  from  John- 
son to  Revill,  Johnson  was  the  owner  of  other 
lands  in  the  neighborhood  of  the  land  con- 
veyed and  of  the  track  now  owned  by  plaintiff. 
By  various  conveyances,  which  it  is  not  neces- 
sary to  set  out,  defendant  O'Banion  acquired 
what  is  known  as  the  "Ice  House  Lot"  in  the 
rear  of  plaintiff's  lot,  the  passway  in  ques- 
tion ;  and  also  another  lot  immediately  adjoin- 
ing the  passway  for  practically  its  entire 
length.  On  April  3rd,  1884,  Johnson  quit 
claimed  to  John  S.  Ransdell,  one  of  the  parties 
through  whom  defendant  claims  all  his  right, 
title  and  interest  in  and  to  the  passway  in 
question. 

It  will  appear  from  the  foregoing  statement 
that  the  legal  title  to  the  laud  over  which  the 
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passway  runs  is  in  plaintiff.  Defendant  not 
only  owns  lands  to  which  the  passway  is  ap- 
purtenant, but  has  acquired  by  quit  claim 
deed  the  right  to  use  the  passway. 

Defendant  insists  that  his  plea  of  adverse 
possession  and  champerty  should  have  been 
sustained.  As  bearing  on  the  character  of 
his  holding,  he  also  insists  that  Johnson,  who 
owned  only  an  undivided  eight-ninths  in  the 
tract  of  land  now  owned  by  plaintiff,  could 
not  create  a  valid  easement  therein.  It  is 
unnecessary  to  determine  whether,  under  the 
circumstances  of  this  case,  defendant  can 
avail  himself  of  the  latter  contention  even 
if  sound.  It  is  sufficient  to  say  that  Revill, 
who  purchased  eight-ninths  of  the  tract  from 
Johnson,  afterwards  purchased  the  remaining 
one-ninth  from  the  other  owner,  and  he,  while 
the  owner  of  the  entire  tract,  reserved  the 
same  passway  in  the  deed  which  he  made  to 
his  grantee. 

Neither  the  plea  of  adverse  possession  nor 
of  champerty  is  available  under  the  facts  of 
this  case.  By  the  purchase  of  the  lands,  to 
which  the  passway  was  appurtenant,  and  by 
their  deeds  conveying  the  passway,  defendant 
and  his  grantors  acquired  a  mere  easement 
over  the  land  in  question.  Clearly  where  a 
party  has  an  easement  over  the  land  of  an- 
other, he  cannot  change  the  character  of  his 
right  to  an  adverse  holding  of  the  land  itself, 
unless  he  either  gives  the  true  owner  actual 
notice  [325]  or  his  acts  and  declarations  of 
a  hostile  claim  are  so  open  and  notorious  as 
to  leave  no  doubt  in  the  mind  of  the  true  own- 
er. The  fact,  therefore,  that  the  passway  was 
enclosed,  that  the  owner  of  the  easement  oc- 
casionally locked  the  gate  and  would  not  per- 
mit others  to  enjoy  the  passway,  and  that 
his  stock  would  frequently  enter  the  passway 
and  pasture  there,  is  not  sufficient  to  apprise 
the  owner  of  the  land  that  the  owner  of  the 
easement  was  asserting  a  hostile  title  to  the 
land  itself. 

The  chancellor,  therefore,  properly  held  that 
defendant  had  a  mere  right  of  way  over  the 
land  in  question  and  had  no  right  to  use  it 
for  any  other  purpose. 

On  the  cross-appeal  it  is  insisted  that  plain- 
tiff is  entitled  either  to  a  perpetual  injunction 
or  to  a  forfeiture  of  the  easement.  A  right 
of  way  is  not  forfeited  by  a  use  not  contem- 
plated by  the  grant,  unless  such  use  is  so 
interwoven  with  that  allowed  by  the  grant 
that  the  one  cannot  be  separated  from  the 
other.  McNeal  v.  Talbott,  7  Ky.  L.  Rep. 
(abstract)  612.  Here  the  obstruction  of  the 
passway  by  defendant  can  easily  be  separated 
from  its  lawful  use.  Furthermore,  the  injunc- 
tion is  perpetual.  By  its  terms  defendant  is 
perpetually  enjoined  from  using  the  land  in 
question  other  than  as  a  passway,  *'and  from 
maintaining  or  continuing  any  obstruction  on 
said  passway  in  any  way  or  manner."    The 


effect  of  the  judgment  is  not  only  to  enjoin 
defendant  from  obstructing  the  passway  in 
future,  but  to  require  him  to  remove  all  ob- 
structions which  he  placed  in  the  passway. 

Judgment  affirmed  on   both   original   and 
cross  appeals. 


NOTE. 

Forfeiture  of  Easement  for  Misase. 

The  few  cases  passing  on  the  question  are 
agreed  that  an  easement  is  not  subject  to  for- 
feiture because  of  an  excessive  or  improper 
use  thereof,  the  remedy  of  the  owner  of  the 
servient  estate  being  an  action  for  the  dam- 
ages resulting  from  acts  in  excess  of  those 
authorized  by  the  easement.    McNeal  v.  Tal- 
bott, 7  Ky.  L.  Rep.  (abstract)  612;  Evans  v. 
Motley  (Ky.)  78  S.  W.  877;  Masonic  Temple 
Assoc.   V.   Harris,   79   Me.  260,  9  Atl.   737; 
McTavish  v.  Carroll,  13  Md.  429;  Mendell  v. 
Delano,  7  Mete.    (Mass.)    176;   McMillan  v. 
Cronin,  75  N.  Y.  474;  McCullough  v.  Broad 
Exch.  Co.  101  App.  Div.  666,  92  N.  Y.  S.  533, 
affirmed  184  N.  Y.  692,  77  N.  E.  1191;  Walker 
V.  Gerhard,  9  Phila.   (Pa.)   116,  30  L^.  Int 
108;   Deavitt  v.  Washington  County,  75  Vt. 
166,  53  Atl.  563.     See  also  Cushing  v.  Wor- 
rick,  9  Gray   (Mass.)   382;  Merrimack  River 
Locks,  etc.  V.  Nashua,  etc.  R.  Co.  104  Mass. 
1,  6  Am.  Rep.  181;  Roby  v.  New  York  Cent, 
etc.  R.  Co.  142  N.  Y.  176,  36  N.  E.  1053; 
Miller  v.  Clary,  127  N.  Y.  S.  897.    And  see 
the  reported  case.     In  McMillan  v.  Cronin, 
supra,  the  rule  was  applied,  the  court  saying: 
"The  defendant  insists  that  as  the  plaintiff*s 
private  way  was  over  the  defendant's  land 
and  subject  to  gates,  the  plaintiff  by  remov- 
ing such  gates  had  forfeited  his  right  to  use 
the  way;  and,  upon  the  trial,  offered  to  prove 
that  the  gates  were  removed  by  the  plaintiff 
While  a  right  of  way  with  gates  restricts  the 
use  to  that  extent,  I  think  that  the  removal 
of  the  gates  does  not  work  such  an  immediate 
and  absolute  forfeiture  as  to  authorize  and 
justify  the  use  of  force,  to  the  extent  of  an 
assault  and  battery,  to  prevent  the  further 
use  of  the  way.    Aa  action  would  lie  for  the 
trespass  committed  by  the  removal,  if  illegal- 
ly made,  or  perhaps  in  equity,  to  enforce  a 
forfeiture  of  the  right:  but  there  is  no  rule 
which  authorizes  the  party  over  whose  land 
the  way  passes,  under  the  existing  state  of 
facts,  to  take  the  law  in  his  own  hands  and 
violently  prevent  the   use  of  the  way,  and 
thus  assert  and  maintain  his  alleged  rights. 
The  position  of  the  defendant,  in  this  respect, 
cannot  be  upheld;  and  the  evidence  offered, 
if  introduced,  would  not  have  aided  the  de- 
fendant,  or   furnished   any   legal   excuse  or 
justification    for   the   assault  made  by  him 
upon   the   plaintiff."     In   Evans   v.   Motley 
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(JC^.)  78  8.  W.  877,  it  was  said:  "Appellee 
took  the  land  devised  to  him  by  his  father 
charged  with  the  burden  of  providing  a  suit- 
able and  convenient  passway,  having  regard 
to  the  pecuniary  rights  of  all  the  parties, 
from  the  back  land  of  appellant  to  the  public 
road;  and  he  had  no  right  to  stipulate  that 
this  passway  should  be  forfeited  by  a  failure 
on  the  part  of  appellant  or  G.  W.  Motley  to 
keep  gates,  that  he  might  erect  thereon, 
closed.  For  any  violation  of  his  rights  in  this 
respect,  the  law  affords  an  adequate  remedy." 
In  Masonic  Temple  Assoc,  v.  Harris,  70  Me. 
250,  9  Atl.  737,  wJierein  it  appeared  that  there 
was  an  excessive  use  of  an  easement  of  drain- 
age, the  court  said:  "Under  the  evidence, 
this  bill  must  be  sustained,  whatever  the 
rights  of  the  parties  may  be  in  any  future 
litigation.  In  any  view,  the  complainants  had 
a  right  to  use  the  drain  for  some  purposes — 
to  some  extent.  They  have  never  lost  or 
abandoned  such  right.  Even  an  abuse  of  the 
right  does  not  deprive  them  of  it."  In  Mc- 
Tavish  v.  Carroll,  13  Md.  429,  it  was  held  that 
the  act  of  a  person  who  was  entitled  to  the 
easement  of  a  mill  race  through  another's 
land  in  altering  the  race  so  as  to  draw  a 
larger  quantity  of  water  than  he  was  entitled 
to,  did  not  destroy  the  easement  but  merely 
gave  to  the  owner  of  the  servient  estate  a 
right  of  srction  for  any  damage  sustained  by 
him.  In  McCullough  v.  Broad  Exch.  Go.  101 
App.  Div.  666,  92  N.  Y.  S.  633,  affirmed  184 
N.  Y.  592,  77  N.  E.  1191,  it  appeared  that 
that  was  -an  easement  of  way  to  take  in  coal 
and  take  out  ashes  for  the  plant  whereby  a 
building  on  the  dominant  land  was  heated. 
Holding  that  the  easement  was  not  forfeited 
by  an  excessive  use  resulting  from  the  exten- 
sion of  the  plant  to  heat  other  premises,  the 
court  said:  "An  unlawful  or  excessive  use 
of  an  easement  may  be  enjoined,  but  it  is 
difficult  to  see  upon  what  principle  of  law 
the  court  is  authorized  to  declare  it  forever 
and  altogether  forfeited  and  extinguished  be- 
cause of  an  unauthorized  or  excessive  use. 
It  is  a  valuable  property  right,  and  we  know 
of  no  authority  for  transferring  its  title, 
against  the  will  of  the  owner,  except  by  due 
process  of  law,  involving  just  compensation. 
It  is  also  conceivable  that  an  authorized  and 
unauthorized  use  may  be  so  intermingled  as 
to  justify  enjoining  any  use  until  the  circum- 
stances have  so  changed  that  the  authorized 
use  may  be  permitted  without  affording  op- 
portunity for  the  unauthorized  use  which  it 
would  be  difficult  to  discover  or  prove.  If 
this  be  the  rule,  a  situation  is  here  presented 
justifying  an  injunction,  not  against  the  ex- 
cessive use,  but  restraining  any  use  until  the 
building  is  so  altered  or  changed  that  that 
part  of  it  which  is  on  the  dominant  tenement 
may  enjoy  the  easement  without  permitting 
its  enjoyment  by  the  tenants  and  occupants  of 


other  parts  of  the  building  who  have  no  right 
thereto."  In  Walker  v.  Gerhard,  9  Phila. 
(Pa.)  116,  30  Leg.  Int.  108,  it  appeared  that 
an  easement  of  way  was  used  for  access  to 
premises  other  than  the  dominant  lands.  The 
court  said:  "It  may  well  be,  therefore,  that 
defendants  may  have  an  action  against  the 
plaintiff  Jacoby,  for  an  illegal  or  excessive 
use  of  the  alley.  Upon  that  we  express  no 
opinion,  as  the  facts  are  not  all  before  us; 
but  it  is  clear  that  they  cannot  enforce  their 
right  by  closing  the  entrance  to  the  alley 
on  Sixteenth  street,  and  that  is  all  we  decide 


now. 
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IN  BE  GRANT. 

Utah  Supreme  Court — ^April  24,  1914. 
44  Vtdh  880;  140  Pac.  226. 

IntozioatliiK  Liquors  —  Berooation.  of 
License  —  Appeal. 

A  judgment  revoking  a  liquor  license  being 
self-executing,  an  appeal  therefrom  does  not 
suspend  it,  or  stay  its  force,  at  least  where 
a  supersedeas  bond  is  not  given  under  Comp. 
Laws  1907,  §  3314. 

[See  note  at  end  of  this  case.] 

Same. 

The  power  of  the  district  court  under  Laws 
1911,  c.  106,  §  10,  to  revoke  liquor  licenses 
in  cities  of  the  first  and  second  classes,  as 
is  its  power  under  section  3,  to  order  their 
issuance  therein,  is  administrative,  so  that, 
in  the  absence  of  provision  in  the  statute 
therefor,  appeal  does  not  lie  from  its  order, 
ruling,  or  judgment  revoking  a  license. 

[See  note  at  end  of  this  case.] 

Original  contempt  proceeding  against  B.  F. 
Grant.    Dismissed.  . 

[386]  On  March  6,  1914,  a  citation  was 
issued  by  this  court  to  B.  F.  Grant,  chief  of 
police  of  Salt  Lake  City,  to  show  cause,  if 
any  he  has,  why  he  should  not  be  punished  for 
contempt  for  an  alleged  interference  by  him 
with  a  certain  cause  pending  in  this  court  on 
appeal  from  the  district  court  of  Salt  Lake 
County,  entitled  ''In  the  Matter  of  Revocation 
of  Retail  Liquor  Dealer's  License  Issued  to  E. 
W.  Allen  for  Use  at  Basement  of  180  South 
Main  Street,  Salt  Lake  City.  Utah,"  The 
affidavit  upon  which  the  citation  was  issued, 
among  other  things,  recites:  '"That  on  the 
1st  day  of  April,  1913,  by  order  of  the  district 
court  ...  a  retail  liquor  license  was 
issued  to  affiant  (E.  W.  Allen)  ;  that  on  the 
16th  [387]  day  of  January,  1914,  Hon.  B.  F. 
Grant,  chief  of  police  of  Salt  Lake  City,  Utah, 
on  behalf  of  himself,  petitioned  to  the  court 
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for  a  revocation  of  said  license^  a  copy  of 
which  petition  ifi  hereto  attached  and  made 
a  part  of  this  affidavit.  ...  On  the  28th 
day  of  January,  1914,  affiant  duly  filed  his 
answer  to  said  petition,  a  copy  of  which  an- 
swer is  hereto  attached  and  made  a  part  of 
this  affidavit.  That  on  the day  of  Feb- 
ruary, 1914,  the  issues  were  duly  tried  by 
the  said  district  court,  and  on  the  17th  day 
of  February,  1914,  the  court  made  its  findings 
of  fact  and  conclusions  of  law  and  judgment, 
a  copy  of  which  is  hereto  attached  and  made 
a  part  of  this  affidavit."  It  is  further  recited 
that  after  an  appeal  to  this  court  was  taken 
and  perfected,  and  an  appeal  bond  filed  with 
the  clerk  as  provided  by  law,  the  licensee  "on 
Saturday,  February  28,  1914,  between  the 
hours  of  seven  o'clock  a.  m.  and  twelve  o'clock 
p.  m.,  proceeded  to  sell  and  did  sell  intoxi- 
cating liquors  under  said  license  aforesaid  at 
the  place  designated;  .  .  .  that  thereupon 
.  .  .  B.  F.  Grant,  chief  of  police  of  Salt 
Lake  City,  Utah,  in  violation  of  the  rights 
of  affiant  and  in  violation  of  the  stay  bond 
filed  as  aforesaid,  .  .  .  interfered  and  ar- 
rested and  caused  to  be  imprisoned  the  em- 
ployees of  affiant  [naming  them]  for  alleged 
violations  of  the  liquor  law,  by  reason  of  the 
revocation  of  said  liquor  license,  and  upon 
the  ground  that  affiant's  license  to  sell  liquor 
at  retail  had  been  revoked  as  aforesaid." 

The  findings  of  fact  made  by  the  court  in 
the  proceedings  had  on  this  petition  for  rev- 
ocation of  the  liquor  license  mentioned  and 
the  answer  filed  thereto  are  within  and  re- 
sponsive to  the  issues,  and,  so  far  as  material 
here,  are  as  follows:  That  a  retail  liquor 
license  wad  dulv  issued  to  E.  W.  Allen  "for 
use  at  basement  of  180  South  Main  street. 
.  .  .  That  a  retail  liquor  business  has  been 
conducted,  engaged  in,  and  carried  on  by  said 
E.  W.  Allen  at  the  premises  designated  .  .  . 
under  the  nam«  of  *Portola  Cafe,*  from  and 
since  April  1,  1913,  to  and  including  the  15th 
day  of   January,   1914.  .  That   said 

licensee,  E.  W.  Allen,  on  each  and  everv  dav. 
except  Simdays,  from  September  1,  [388] 
1913,  up  to  January  15,  1914,  had  willfully 
failed  and  neglected  to  close  said  licensed 
premises  at  the  hour  of  twelve  o'clock,  mid- 
night, and  he  has  willfully  and  unlawfully 
permitted  said  place  of  business  to  remain 
open  to  the  public,  and  allowed  and  permitted 
patrons  of  said  place  to  remain  in  and  upon 
said  premises,  after  the  hour  of  twelve  o'clock, 
midnight,  of  each  and  every  day  aforesaid, 
and  to  be  and  remain  in  and  upon  said 
premises  between  the  hours  of  twelve  o'clock 
midnight,  and  six  o'clock  a.  m.  of  said  days, 
contrary  to  the  provisions  of  chapter  106, 
Laws  of  Utah  1911.  .  .  .  Tliat  said  licensee, 
E.  W.  Allen,  on  each  and  every  day  (afore- 
said) except  Sunday  ,  .  .  has  willfully, 
and  unlawfully  allowed  and  permitted  certain 


forms  of  am usemen BfWft'monly  known  as  cab- 
aret show,  including  singing,  dancing,  piano 
and  violin  playing,  in  and  upon  said  premises 
licensed  for  the  sale  of  intoxicating  liquors 
at  retail,  contrary,"  etc.  "That  said  licensee 
.  .  .  from  September  1,  1913,  to  January 
16,  1914,  has  willfully  and  unlawfully  per- 
mitted and  allowed  a  certain  female  to  act  as 
cashier  of  said  retail  liquor  business  conducted 
upon  the  premises  aforesaid,  and  has  allowed 
said  female  to  remain  in  and  upon  said  prem- 
ises at  all  times  when  the  same  was  open 
to  the  public,  and  to  be  and  remain  in  the 
room  where  intoxicating  liquors  are  sold  at 
retail  and  served  to  patrons  of  said  place,  con- 
trary to  chapter  106,  Laws  of  Utah  1911. 
That  said  licensee,  E.  W.  Allen,  from  Septem- 
ber 1,  1913,  to  January  15,  1914,  had  will- 
fully and  unlawfully  permitted  and  allowed 
said  licensed  premises  wherein  said  retail 
liquor  business  was  carried  on  ...  to  be 
frequented  and  resorted  to  by  lewd  and  dis- 
orderly women  and  intoxicated  persons,  and 
has  permitted   and   allow^ed   said 

premises  to  be  and  become  a  resort  for  lewd 
women,  prostitutes,  and  intoxicated  persons 
contrary,"  etc.  "That  the  obtaining  of  a  res- 
taurant license  as  aforesaid,  and  in  the  oper- 
ating of  said  licensed  premises  under  the  name 
of  Tortola  Cafe,'  is  a  sham  and  subterfuge 
carried  on  and  practiced  by  said  licensee  for 
the  purpose  of  evading  the  provisions  of  the 
law  wherein  women  are  prohibited  from  enter- 
ing [389]  premises  licensed  for  the  sale  of 
intoxicating  liquors  at  retail,  prohibiting  the 
use  of  tables,  chairs,  and  benches  in  such 
licensed  premises,  prohibiting  music,  enter- 
tainment, or  any  form  of  amusement,  or  the 
dispensing  of  free  lunch,  or  lunch  for  which 
money  is  paid,  in  the  room  where  a  retail 
liquor  business  is  carried  on." 

As  a  conclusion  of  law  the  court  held  that 
the  license  of  E.  W.  Allen  "should  be  revoked 
and  canceled."  A  decree  was  entered,  which, 
among  other  things,  recites  "that  the  retail 
liquor  dealer's  license  heretofore  issued  .  .  . 
to  E.  W.  Allen  for  use  at  basement  of  180 
South  Main  Street,  etc.,  for  a  period  of  one 
year  commencing  April  1,  1913,  .  .  .  ia 
hereby  canceled  and  revoked,  which  said  order 
of  revocation  shall  be  effective  at  twelve 
o'clock,  midnight,  Saturday,  Februarv  7,  A.  D. 
1914." 

Section  25  of  chapter  106,  Laws  Utah  1911, 
among  other  things,  provides  that  in  cities  of 
first  and  second  class  "it  shall  be  lawful,  un- 
less otherwise  provided  by  ordinance  in  such 
cities,  for  such  places  of  business  (retail 
liquor  business)  to  remain  open  between  the 
hours  of  six  o'clock  a.  m.  and  twelve  o'clock, 
midnight,  and  it  shall  be  unlawful  for  any 
such  licensee  to  sell,  barter,  give  away  or 
otherwise  furnish  intoxicating  liquors  within 
the  hours  during  which  the  place  of  business 
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of    such    licensee    is    herein    required    to    be 
closed." 

Section  26  provides  that  '4t  shall  be  unlaw- 
ful for  any  licensed  retail  (liquor)  dealer  by 
himself,  agent  or  servant,  to  permit  any  one 
to  remain  in  the  saloon  after  the  hour  of 
closing,  as  provided  in  the  preceding  section, 
but  at  the  time  when  such  saloon  should  be 
closed,  he  shall  require  all  persons  to  at  once 
vacate  the  premises  and  see  that  the  doors 
are  securely  closed  and  locked/' 

Section  28  provides,  in  part,  as  follows: 
'*The  licensed  premises  shall  be  conducted 
in  a  quiet,  orderly  manner;  there  shall  be  no 
gambling,  .  .  .  nor  any  music,  phonograph, 
or  other  form  of  amusement  or  entertainment, 
or  free  lunch,  nor  lunch  for  which  money  is 
paid,  in  the  room  where  said  business  is  car- 
ried on ;  .  .  .  [390]  no  female  shall  be  em- 
ployed in  the  place ;  no  woman,  minor,  drunk- 
ard or  intoxicated  person  shall  be  allowed  in 
the  room;  there  shall  be  no  chairs,  benches, 
nor  any  other  furniture  in  the  room,  except 
behind  the  bar,  and  only  such  behind  the 
bar  as  is  necessary  for  the  attendants/' 
Section  29,  among  other  things,  provides: 
"It  shall  be  unlawful  for  any  dealer  in  in- 
toxicating liquors  ...  to  permit  the  room 
wherein  he  is  licensed  to  sell  liquor  to  be  in 
any  way  connected  with  any  room  wherein 
or  connected  with  which  any  prostitution, 
.  .  .  or  wherein  any  prostitutes  are  per- 
mitted to  visit  l«v^any  purpose,  or  wherein 
any  women  are  pm-mltted  for  any  unlawful 
purpose." 

J,  J.  Whitaker  for  plaintiff. 
H.  J.  Dininnyy  Aaron  Meyers  aiid  W.  H, 
FoUand  for  defendant. 

McCabtt,  C.  J.  {after  atating  the  fads). — 
Counsel  for  petitioner,  E.  W.  Allen,  concede 
at  the  threshold  of  their  discussion  of  the  case 
that  "it  was  for  the  legislature  to  say  that 
in  small  communities  the  city  council  have 
the  right  to  grant  and  revoke  licenses  without 
appeal,"  and  that  "it  was  especially  their 
right  that  where  in  great  communities,  when 
large  establishments  are  built  up  under  a 
liquor  license,  that  district  courts  grant,  and 
upon  a  trial  and  jud;^ment,  have  the  power  to 
revoke."  The  important  question,  therefore 
is:  Does  the  appeal  suspend,  or,  more  correct- 
ly speaking,  temporarily  vacate,  the  judgment 
of  the  district  court,  and  operate  as  a  bar  to 
the  prosecution  of  the  licensee,  his  agents  and 
employees,  for  the  selling  of  liquors  during 
the  pendency  of  the  appeal  ?  Tlie  great  weight 
of  authority  seems  to  be  that  where,  as  in 
the  case  at  bar,  the  judgment  is  self-executing, 
and  no  act  of  a  ministerial  officer  is  necessary 
to  make  it  effective,  an  appeal  does  not  sus- 
pend or  otherwise  stay  the  force  and  effect  of 
the  judgment. 


In  20  Enc.  PI.  &  Pr.  1244,  it  is  said : 

"Under  the  statutes  regulating  the  filing  of 
supersedeas  bonds,  it  is  held  that  as  a  super- 
sedeas has  the  effect  of  merely  staying  pro- 
ceedings, without  destroying  the  force  and 
effect  of  the  judgment,  and  leaves  the  proceed- 
ings in  the  condition  in  which  it  finds  [391] 
them,  and  as  a  self-executing  judgment  re- 
quires no  proceeding  for  its  enforcement,  there 
is  nothing  upon  which  a  stay  bond  can  oper- 
ate in  the  case  of  such  a  judgment." 

In  Elliott,  App.  Pro.  sectioa  392,  it  is  said: 

"Wliere  a  judgment  or  decree  executes  itself, 
that  is,  where  no  act  of  a  ministerial  officer 
is  necessary  to  put  it  into  effect,  the  super- 
sedeas does  not  alter  the  state  of  things  creat- 
ed by  the  judgment  from  which  the  appeal 
is  prosecuted.  This  doctrine  is  strikingly  il- 
lustrated by  the  case  wherein  it  was  held  that 
a  judgment  suspending  an  attorney  from  prac- 
tice executes  itself,  except  'as  to  costs,  and 
the  granting  of  a  supersedeas  only  suspends 
the  right  to  enforce  collection  of  costs,  and 
does  not  allow  the  attorney  to  practice  pend- 
ing the  appeal."  {Giting  Walls  v.  Palmer, 
64  Ind.  493.) 

The  cited  case  involved  the  question  of 
whether  an  attorney,  who  had  been  disbarred 
and  his  license  revoked  by  the  circuit  court, 
was  entitled  to  practice  his  profession  during 
the  time  the  cause  was  pending  on  appeal  to 
the  Supreme  Court.  In  the  course  of  the  opin- 
ion the  court  said: 

"But  it  is  urged  that  the  appeal  and  super- 
sedeas, ...  by  staying  the  judgment  of 
suspension,  has  the  effect  of  restoring  the  pe- 
titioner to  his  rights  as  an  attorney  and  coun- 
selor during  the  pendency  of  the  appeal. 
.  .  .  To  give  them  that  effect,  and  grant 
the  prayer  of  the  petitioner,  would  be  to  re- 
verse the  judgment  of  the  suspension  by  a 
writ  of  mandate  before  the  appeal  is  judicial- 
ly decided.  The  effect  of  the  appeal  and  su- 
persedeas is  to  stay  the  judgment  of  suspen- 
sion as  it  is,  and  prevent  further  proceedings 
against  the  petitioner.  It  does  not  reverse, 
suspend,  or  supersede  the  force  of  the  judg- 
ment. That  remains  in  all  respects  the  same. 
The  judgment  itself  requires  no  further  execu- 
tion than  its  own  terms;  it  executes  itself, 
except  as  to  the  collection  of  costs,  which  is 
stayed  by  the  appeal  and  supersedeas." 

In  Black  on  Intoxicating  Liquors,  section 
196,  the  author  says: 

"The  revocation  of  a  license,  under  due  pro- 
ceedings, absolutely  extinguishes  the  license; 
and  certiorari  taken  to  such  action  is  no  bar 
to  a  prosecution  for  sales  made  either  during 
the  pendency  of  the  writ,  or  of  an  appeal  from 
a  judgment  affirming  the  action  of  the  board." 
(1  Woollen  &  Thornton,  Intox.  Liq.  sec.  456.) 

[392]  Padgett  v.  State,  93  Ind.  396,  is  a 
case  in  which  the  board  of  commissioners 
denied  Padgett  a  license  to  sell  liquor.     He 
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prosecuted  an  appeal  to  the  district  court, 
and  succeeded  in  obtaining  judgment  that  he 
was  a  fit  person  to  receive  a  license.  The 
remonstrators  appealed  from  the  judgment  of 
the  circuit  court,  and  filed  the  proper  appeal 
bond.  It  was  there  contended,  as  in  the  case 
at  bar,  that  the  judgment  was  ineffective  and 
inoperative  during  the  pendency  of  the  appeal. 
The  court  said: 

"The  statute  .  .  .  provides  that,  'when 
an  appeal  is  taken  during  the  term  at  which 
judgment  is  rendered,  it  shall  operate  as  a 
stay  of  all  further  proceedings,'  and  if  the 
act  of  taking  out  a  license  is  a  proceeding  on 
the  judgment,  then  the  appeal  stayed  the  ap- 
pellant from  obtaining  the  license.  We  do 
not  regard  the  issuing  of  the  license  as  a  pro- 
ceeding on  the  judgment  within  the  meaning 
of  the  statute.  One  reason  for  this  conclusion 
is  that  the  judgment  is  self-executing.  The 
entry  of  the  judgment  entitles  the  applicant 
to  his  license  without  any  other  proceedings 
on  the  judgment.  .  .  .  There  is,  indeed,  no 
provision  for  enforcing  obedience  to  the  judg- 
ment by  process,  and  none  is  needed,  for  the 
judgment  enforces  itself.  .  .  .  There  is  no 
necessity  for  any  process;  there  is  no  proper- 
ty to  be  seized  by  it;  no  wrongdoer  is  to  be 
ejected  from  an  office,  or  from  property,  or 
anything  of  that  kind;  all  that  can  possibly 
be  accomplished  is  effected  by  the  judgment 
itself." 

This  question  was  involved  in  the  case  of 
Neuman  v.  State,  76  Wis.  112,  46  N.  W.  30. 
In  the  course  of  the  opinion  the  court  says: 

"Tlie  more  serious  question  is  whether  the 
pendency  of  the  writ  of  certiora/ri,  and  the 
subsequent  appeal  from  the  judgment  thereon 
to  this  court,  operated  as  a  bar  to  the  prose- 
cution of  Neuman  for  selling  during  the  time 
which  would  have  been  justified  by  the  license, 
had  it  not  been  so  revoked." 

The  court  after  discussing  the  question 
says : 

''It  follows,  from  what  has  been  said,  that 
neither  the  pendency  of  the  certiorari^  nor  the 
appeal  from  the  judgment  affirming  the  order 
of  the  village  board,  and  quashing  the  writ, 
operated  as  a  bar  to  the  prosecution  for  the 
several  offenses  of  which  Neuman  was  con- 
victed in  this  action." 

[393]  The  authorities  seem  to  quite  uni- 
formly hold  that  in  the  granting  and  refusing 
of  licenses  to  sell  liquors  much  is  left  to  the 
discretion  of  the  court  or  board  charged  with 
that  duty,  and  in  most  jurisdictions  the  law 
does  not  require  the  same  strictness  as  to 
proof  and  procedure  that  obtains  in  actions 
or  special  proceedings  generally.  The  object 
being  the  revocation  of  a  privilege  rather  than 
punishment,  the  authority  or  tribunal  vested 
with  this  power  "are  not  required  to  take 
the  formal  proceedings  essential  to  form  a 
basis  of  a  judicial  decision  affecting  liberty. 


or  property,"  but  the  proceedings  may  be  sum- 
mary.   Black,  Intox.  Liq.  section  194. 

Section  10,  chap.  106,  Laws  Utah  1911, 
among  other  things,  provides: 

"The  district  courts  of  the  several  counties 
in  which  cities  of  the  first  and  second  class 
may  be  situated,  city  councils  of  cities  of  the 
third  class,  board  of  trustees  or  board  of 
county  commissioners,  for  violation  of  any  of 
the  provisions  of  this  act  or  any  ordinance, 
or  for  any  other  good  cause,  .  .  .  may 
revoke  a  license  granted  within  the  city,  town 
or  county,  as  the  case  may  be.  For  the  pur- 
pose of  carrying  out  the  provisions  of  this 
section,  the  district  court,  city  council,  board 
of  trustees  or  board  of  county  commissioners, 
as  the  case  may  be,  shall  have  power  to  issue 
or  cause  to  be  issued  subpoenas  and  to  compel 
the  attendance  of  witness  and  to  administer 
oaths.  .  .  .  The  district  courts  of  the  sev- 
eral counties  wherein  are  situated  cities  of  the 
first  and  second  class  shall  make  and  enforce 
rules  of  procedure  and  practice  upon  applica- 
tion for  license,  hearing  of  protests  upon  ap- 
plications, and  the  revocation  of  licenses  so 
that  such  matter  may  he  speedily  tried  and 
determined  in  accordance  with  justice  and 
right."     (Italics  ours.) 

It  will  thus  be  seen  that  the  legislature, 
by  this  enactment,  intended  to  give  and  has 
given  the  legally  constituted  authorities  whose 
duty  it  is  to  grant,  and  in  proper  cases  re- 
voke, licenses,  a  broad  discretion  in  such  mat- 
ters. A  copy  of  the  findings  of  fact  made  by 
the  court,  and  which  form  the  basis  of  the 
judgment  revoking  the  license  in  question,  is 
attached  [394]  to  and  made  a  part  of  the  af- 
fidavit upon  which  the  citation  under  consid- 
eration was  issued.  Excerpts  from  the  find- 
ings of  fact  are  set  forth  in  the  foregoing 
statement  of  the  case.  These  findings,  which 
are  presumed  to  be  supported  by  the  evidence, 
furnish  a  good  illustration  of  the  wholesome- 
ness  of  the  rule  giving  the  court,  board,  or 
city  or  town  authorities  a  broad  discretion  in 
matters  pertaining  to  the  liquor  traffic.  The 
record  presented  by  affiant  E.  W.  Allen  in  the 
affidavit  upon  which  the  citation  herein  was 
issued  shows  that  he,  during  the  time  he  waa 
engaged  in  the  sale  of  intoxicating  liquors 
under  his  license,  persistently  and  continuous- 
ly violated  the  statute  regulating  and  restrict- 
ing the  sale  of  intoxicating  liquors.  By  thus 
referring  to  the  portions  of  the  record  of  the 
main  case  which  are  incorporated  in  and  made 
a  part  of  the  affidavit  under  consideration,  we 
do  not  wish  to  be  understood  as  expressing  an 
opinion  respecting  the  merits  of  the  cause  or 
any  question  presented  by  the  appeal.  Our 
only  purpose  in  inviting  attention  to  these 
matters  is  that  they  furnish  the  strongest 
possible  argument  that  can  be  made  in  sup- 
port of  the  doctrine  holding  that  an  appeal 
from  a   judgment  revoking  a  liquor   license 
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does  not  destroy  the  force  and  effect  of  the 
judgment  pending^  the  appeal. 

As  stated  by  counsel  for  B.  F.  Grant,  chief 
of  police,  to  whom  the  citation  in  question 
was  issued,  in  their  brief  filed  herein:  ''If 
counsel's  theory  is  correct,  that  the  appeal 
operates  in  such  a  manner  as  to  permit  the 
licensee,  Allen,  to  continue  the  sale  of  liquors 
under  his  license,  then  it  must  be  upon  the 
theory  that  such  license  is  reinstated  and  has 
its  full  force  and  effect.  It  takes  no  argu- 
ment to  show  that  this  in  effect,  nullifies  and 
makes  of  no  effect  the  judgment  of  court  re- 
voking the  license.  At  least  this  would  be 
true  during  the  time  when  said  case  is  on 
appeal."  In  other  words,  the  appeal  would 
have  the  effect  of  temporarily  vacating  the 
judgment.  As  we  have  pointed  out,  the  great 
weight  of  authority  is  to  the  effect  that  a 
judgment  in  this  class  of  cases  in  self -execut- 
ing. Therefore,  when  the  district  court  ren- 
dered the  judgment  under  consideration, 
affiant's  license  to  [395]  sell  liquor  was  can- 
celed and  extinguished,  and  the  taking  of 
an  appeal  to  this  court  could  not,  and  did  not, 
revive  or  reinstate  the  license.  Assuming, 
for  the  sake  of  argument,  but  not  conceding, 
that  the  giving  of  an  undertaking  (superse- 
deas bond)  as  required  by  Comp.  Laws  1907, 
section  3314,  would  suspend  the  force  and 
effect  of  the  judgment,  and  in  effect  reinstate 
the  license  revoked  and  canceled  by  the  judg- 
ment, and  that  affiant  would  thereby  be  en- 
titled to  sell  liquor  under  and  in  pursuance 
of  the  license  during  the  pendency  of  the  ap- 
peal, no  such  bond  or  undertaking  was  given 
in  the  court  below,  and  affiant  has  not  applied 
to  this  court  for  permission  to  file  such  un- 
dertaking. Therefore  the  judgment,  under 
affiant's  theory  of  the  law,  has  not  been  and 
is  not  suspended. 

For  the  reasons  stated,  the  order  citing  B. 
F.  Grant,  chief  of  police,  to  show  cause  why 
he  should  not  be  punished  for  contempt,  is 
set  aside,  and  the  proceeding  dismissed. 

Stbaup,  J. — I  concur  in  the  rulings  of  the 
Chief  Justice;  but  I  am  further  of  the  opin- 
ion that  the  order,  or  so-called  judgment,  of 
revocation  is  not  appealable.  This  for  the 
reason  that  the  power  conferred  on  district 
courts  by  section  3,  chap.  106,  Laws  1911,  to 
direct  or  order  city  councils  of  cities  of  the 
iirst  and  second  class  to  issue  liquor  licenses, 
and  by  section  10  to  revoke  such  licenses,  is 
special,  summary,  administrative,  and  in- 
separable from  the  sovereignty  of  the  state — a 
power  conferred  on  the  district  court  as  a 
mere  agent  of  the  state,  exercising  police  pow- 
ers of  the  state.  That  I  think  evident,  not 
only  from  the  nature  of  the  power  conferred, 
but  also  from  the  language  of  the  act  con- 
ferring and  delegating  the  power.  The  stat- 
ute itself  does  not  provide  for  an  appeal  from 


an  order  or  ruling  granting  or  refusing  a 
license,  or  revoking  or  refusing  to  revoke  it. 

The  claim  made  is  that  such  a  ruling  or 
order  is  "a  judgment^"  a  final  judgment;  and 
since  the  Constitution  grants  the  right  of  an 
appeal  from  all  final  judgments  of  the  dis- 
trict court,  an  appeal  lies  from  this  order  or 
so-called  judgment  [396]  of  revocation.  I  do 
not  think  the  claim  well  founded.  Liquor 
licenses  or  permits  are  neither  contracts  nor 
rights  of  property.  Tliey  are  mere  permits, 
issued  or  granted  in  the  exercise  of  the  police 
power  of  the  state,  to  do  what  otherwise 
would  be  unlawful.  The  same  tribunal  au- 
thorized to  direct  or  grant  the  issuance  of  a 
license  is  also  authorized  to  revoke  it.  There 
is  no  difference  as  to  the  nature  of  the  power 
exercised  in  granting  a  license  and  in  revok- 
ing it.  In  both  the  court  acts  in  an  adminis- 
trative capacity  and  as  the  mere  agent  of  the 
state.  The  state  itself  may  grant  or  withhold 
liquor  licenses  or  permits,  or  revoke  them  as 
it  may  think  proper.  It  may  likewise  dele- 
gate that  power  to  others.  As  to  cities  of 
the  first  and  second  class  the  power  has  been 
delegated  to  district  courts;  as  to  cities  of 
the  third  class,  towns,  and  counties,  to  boards 
of  trustees,  commissioners,  and  city  councils. 
Now,  I  see  no  difference  as  to  the  nature  and 
character  of  the  power,  whether  exercised  by 
a  district  court,  or  a  board  of  trustees,  or 
commissioners,  or  a  city  council.  If  an  appeal 
lies  from  an  order  or  ruling  of  the  district 
court  granting  or  refusing  a  license,  or  revok- 
ing or  refusing  to  revoke  it,  then  it  would 
seem  an  appeal  would  also  lie  from  similar 
action  by  a  board. of  trustees  or  commission- 
ers, or  a  city  council.  To  say  that  an  appeal 
lies  when  the  power  is  exercised  by  a  district 
court,  but  not  when  exercised  by  a  board  or 
city  council,  is  to  look,  not  to  the  substance 
of  the  power  conferred  and  exercised,  but  to 
the  mere  instrumentality  to  which  it  is  dele- 
gated and  through  which  it  is  exercised.  Of 
course,  the  legislature  could  have  provided 
for  an  appeal,  as  is  the  case  in  some  jurisdic- 
tions; but  that  was  not  done.  I  therefore 
think  the  order  unappealable,  and  that  the 
case  is  not  legally  pending  in  this  court;  and 
hence  the  party  complained  of  has  committed 
no  offense  in  this  court.  We  are  thus,  on  a 
proceeding  by  appeal,  without  jurisdiction  to 
inquire  into  or  adjudge  the  alleged  matters 
presented  by  the  petitioner. 

If,  however,  I  am  wrong  in  this,  and  if  the 
judgment  is  appealable  and  the  action  legally 
pending  before  us,  then  am  I  of  the  opinion, 
for  the  reasons  given  by  the  Chief  Justice, 
[397]  that  the  order  or  judgment  of  the  court 
below  is  self-executing,  and  that  the  execu- 
tion of  it  was  not  stayed  by  the  appeal. 

FRiCfK,  J. — I  concur  with  the  conclusions  of 
the  Chief  Justice.    I  am,  however,  further  of 
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the  opinion  that  the  order  revoking  the  license 
is  not  appealable,  and  with  regard  to  that 
question  I  also  fully  concur  with  the  views  ex- 
pressed by  Mr.  Justice  Straup  in  his  concur- 
ring opinion. 


KOTE. 

RiKht  to  and  Edfeot  of  Judicial  Review 
of  Revooation  of  Liquor  Lioense. 

Bight  to  Review, 

The  law  of  intoxicating  liquors  in  England 
has  been  developed  amongst  a  network  of 
licensing  statutes.  Through  amendment  and 
partial  repeal,  the  law  has  become  at  times  so 
confused  as  to  produce  criticism  of  the  courts. 
But  all  of  the  statutes  seem  to  have  provided 
for  an  appeal  in  the  event  of  a  refusal  to 
renew  a  license.  Thus  it  has  been  held  that 
there  was  a  right  of  appeal,  even  though  the 
act  of  1882  provided  that  the  licensing  jus- 
tices should  have  a  "free  and  unqualified  dis- 
cretion" in  renewing  the  licenses.  It  was 
said  that  a  right  of  appeal  had  previously 
existed,  and  that  it  would  not  be  presumed 
from  such  words  that  Parliament  intended  to 
extinguish  that  right.  Reg.  v.  Schneider,  11 
Q.  B.  D.  66,  48  L.  T.  N.  S.  482.  And  under 
section  15  of  the  Licensing  Act  of  1874,  it 
has  been  held  that  the  landlord  of  a  tenant 
who  had  forfeited  the  license  could  appeal 
if  a  license  to  carry  on  the  business  was  re- 
fused him.  Reg.  v.  West  Riding,  11  Q.  B.  D. 
( Eng. )  417.  Section  27  of  the  Licensing  Act 
of  1828  (0  Geo.  IV,  c.  61)  gave  the  power  of 
appeal  to  quarter  sessions  to  any  person  who 
should  think  himself  aggrieved  by  any  act 
of  any  justice  done  in  or  concerning  the  exe- 
cution of  that  act.  By  section  75  of  the 
Licensing  Act  of  1872  (35  &  36  Vict.  c.  94) 
the  foregoing  provision  was  limited  to  the 
renewal  of  licenses.  It  has  been  held  that  a 
mortgagee  with  power  of  attorney  is  such  an 
aggrieved  person,  even  though  the  mortgagor 
opposes  the  renewal.  Garrett  v.  Middlesex, 
12  Q.  B.  D.  620.  And  where  a  tenant  wilfully 
and  wrongfully  allows  his  license  to  expire 
and  quits  the  premises  on  the  last  day  of  the 
annual  licensing  meeting,  and  the  new  tenant 
gets  permission  to  conduct  the  business  until 
a  special  session,  and  at  the  special  session 
his  application  for  a  renewal  of  the  license 
is  refused,  he  has  the  right  to  appeal.  Tliorn- 
ton  V.  Clegg,  24  Q.  B.  D.  132.  Where  one 
has  obtained  a  provisional  license  under  sec- 
tion 22  of  the  Licensing  Act  of  1874  (37  & 
38  Vict.  c.  49)  a  refusal  to  renew  his  pro- 
visional license  gives  him  a  right  of  appeal 
under  the  Licensing  Act  of  1828  (Act  of  9 
Geo.  IV,  c.  61,  §  27.  Reg.  v.  London  County, 
24  Q.  B.  D.  341.  Section  29  of  the  Licensing 
Act  of  1910  (10  Edw.  VII,  &  1  Geo.  V,  c.  24), 


also  gives  the  right  of  appeal  to  any  person 
aggrieved  by  a  licensing  justice's  refusal  to 
renew  his  license.    Under  that  statute  it  baa 
been  held  that  the  administrator  and  the  land- 
lord of  a  licensee  could  appeal,  the  licen^e 
not  being  extinguished  by  the  death  of  the 
•licensee.    Cooke  v.  Cooper  [1912]  2  K.  B.  248, 
105  L.  T.  N.  S.  818.    But  under  the  Licensing 
Act  of  1904  (4  Edw.  VII,  c.  23),  dividing  the 
right  of  refusing  to  renew  licenses  between 
the  licensing  justices  and  the  quarter  sessions 
court,  and  expressly  exempting  the  licenses  in 
a  county  borough  and  providing  that  those 
licenses  shall  be  controlled  by  the  justices,  an 
appeal  does  not  lie  to  the  quarter  sessions 
court  from  a  decision  of  the  whole  body  of 
borough  justices.    Rex  v.  Southampton  [1906] 
1  K.  B.  605,  94  L.  T.  N.  S.  442. 

In  Canada  it  has  been  held  under  the 
Manitoba  Liquor  License  Act  (R.  S.  M.  c.  90) 
that  the  license  commissioners  did  not  con- 
stitute a  court,  and  that  therefore  the  courts 
could  not  in  the  absence  of  statutory  author- 
ity review  the  revocation  proceedings  of  the 
commissioners.  Reg.  v.  Crothers,  11  Mani- 
toba 567.  Similarly  under  article  1077  of 
the  Quebec  License  Law  it  has  been  held  that 
a  writ  of  certiorari  would  not  be  granted  to 
review  the  license  commissioners'  act  in  re- 
voking a  license  on  the  commission  of  a 
second  offense  by  the  licensee.  The  fact  that 
the  second  ofTense  was  committed  prior  to  the 
conviction  for  the  first  offense,  was  held  not 
to  alter  that  decision.  Thibault  v.  Croquet.  16 
Quebec  Pr.  258.  The  license  commissioner? 
of  Montreal,  however,  are  held  to  exercise  ju- 
dicial powers,  and  they  are  subject  to  the 
control  of  the  superior  court  when  tliey  ex- 
ceed their  jurisdiction.  Thus,  a  writ  of  prf>- 
hibition  has  been  granted  to  a  licensee,  it 
appearing  that  one  of  the  commissioners  diu 
not  hear  an  important  part  of  the  evidence 
relied  on  by  the  licensee.  Such  an  act  was 
lield  to  be  an  injustice  which  was  equivalent 
to  an  act  in  excess  of  their  powers.  Demers 
V.  Choquet,  12  Quebec  Pr.  P.  411. 

In  the  United  States  it  is  generally  held 
that  the  revocation  of  a  liquor  license  is  an 
administrative  and  not  a  judicial  procoedinj: 
and  that  accordingly  no  appeal  lies  in  the 
absence  of  a  statute  specifically  conferring 
the  right.  Londry's  Appeal,  79  Conn.  1,  63 
Atl.  293;  Cole's  Appeal,  79  Conn.  679,  66  All 
508;  Barnett  v.  Pemiscot  County  Ct.  Ill  Mo. 
App.  693,  86  S.  W.  575;  Hernandez  v.  State 
(Tex.)  135  S.  W.  170;  State  v.  Superior  Ct 
44  Wash.  526,  87  Pac.  818;  State  v.  Superii>r 
Ct.  50  Wash.  650,  97  Pac.  778.  In  Barnett 
V.  Pemiscot  County  Ct.  supra,  it  was  held 
that  an  order  revoking  a  license  was  not 
appealable  because  the  proceeding  was  ad- 
ministrative and  not  judicial.  The  court 
said:  "The  language  conferring  appellate 
jurisdictions  upon  the  circuit  courts  in  mat- 
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'all  cades  not  expressly  prohibited  by   law,' 
and  there  being  no  statute  prohibiting  appeals 
of  any  class,  the  right  of  appeal  would  appear 
to  cover  all  manner  of  matters  of  which  a 
county  court  has  jurisdiction.    But  it  is  the 
duty  of  the  court  in  interpreting  this  statute 
to  read  in  connection  therewith  section  1788 
above  quoted  on  the  same  subject,  which  lastr 
mentioned  statute  directs  how  an  appeal  may 
be  perfected  to  the  circuit  court  and  what 
shall  be  done  with  such  case  after  it  reaches 
the  appellate  court.     It  provides,  'such  ap- 
pellate court  shall  thereupon  be  possessed  of 
such  case  and  shall  proceed  to  hear  and  de- 
termine the  same  anew.'    When  we  read  these 
two  sections  together,  we  are  forced  to  the 
inevitable     conclusion     that     appeals     from 
county  to  circuit  courts  can  be  had  only  in 
such  cases  as  are  triable  de  novo  in  the  cir- 
cuit court,  that  is,  susceptible  of  being  tried 
anew   in   the   appellate  court  and   in  which 
the  circuit  court  can  enter  a  valid  judgment 
of  its  own.    An  appeal  can  be  taken  only  when 
the    judgment    or    order    appealed    from    is 
judicial.    If  the  matter  be  not  judicial  there 
is  no  appeal.    .    .    .    It  is  apparent  that  the 
statute  contemplates  appeals  in  judicial  mat- 
ters only,  that  is,  in  cases  or  causes  in  which 
some  substantial  right  is  involved  and  under 
adjudication.      The    substantial    civil    rights 
guaranteed  by  our  Constitution  are  primarily 
those  of  life,  liberty  and  property.     If  any 
one  of  these  be  invaded  or  infringed  upon,  the 
citizen    is    entitled    to    invoke    the    judicial 
process  of  the  courts  in  order  to  have  his 
rights    measured,    ascertained   and   protected 
by  due  process  of  law.     When  none  of  these 
fundamental  rights  are  involved  in  the  pro- 
ceeding, then  the  proceeding  is  not  necessarily 
judicial.    It  therefore  follows  that  in  a  mat- 
ter or  proceeding  not  judicial  in  its  nature, 
there  would  be  no  case  or  cause  within  the 
contemplation  of  the  statute  for  appeal  and 
no  appeal  would  be  allowed  unless  by  special 
provision  of  the  statutes  aiithorizing  such  ap- 
peal.    Appeals  are  not  allowed  in  every  man- 
ner of  matter  brought  before  the  county  court 
for    summary   proceedings."     However,  in   a 
later  case.  State  v.  Lichta,  130  Mo.  App.  284, 
109   S.   W.  825,  the  court   while  recognizing 
the   rule  laid  down  in  Barnett  v.   Pemiscot 
county  court,  supra,  held  that  the  action  of 
the  county  court  in  revoking  a  license  may 
be  reviewed  through  certiorari,  on  the  ground 
that  although  in  revoking  the  license  a  county 
court  acts  in  an  administrative  capacity,  yet 
in  determining  whether  it  has  jurisdiction,  it 
acts  in  a  judicial  capacity.     The  court  said: 
"It  may  therefore  be  accepted  as  settled  law, 
that  a  county  court  in  revoking  the  license 
of  a  dramshop  keeper,  on  the  charge  of  not 
at  all  times  keeping  an  orderly  house,  does 
not   exercise  any  judicial  function.     But  in 
Ann.  Cas.  1917A.— 65. 


or    not    the    charges 
against  relator  brought  the  case  within  its 
jurisdiction  to  revoke  his  license,  the  county 
court    exercised    judicial    power,    and    if    in 
the  exercise  of  this  function,  the  court  stepped 
outside  the  bounds  of  its  jurisdiction  to  take 
cognizance  of  the  charges,  certiorari  will  lie. 
.     .     .     While  the  county  court,  in  revoking 
a  dramshop  license,  acts  as  the  administrative 
agent  of  the  state,  nevertheless  it  is  a  con- 
stitutional court  and  acts  in   its  character 
as  a  court  of  record,  and  cannot  divest  itself 
of  that  character  by  the  mere  fact  that  the 
function  exercised  at  the  time  is  a  ministerial 
or  administrative  function.    Therefore,  its  ac- 
tion is  subject  to  review,  if  it  had  no  jurisdic- 
tion to  revoke  relator's  license  for  the  cause 
alleged,  or  if  it  exceeded  its  jurisdiction." 
In  Hernandez  v.  State  (Tex.)  135  S.  W.  170, 
it  was  said:     '*We  are  of  the  opinion  that 
the  proceedings  in  which  the  order  was  made 
were  not  judicial  but  administrative  in  their 
nature;  the  intention  of  the  legislature  being 
to  vest,  by  the  section  of  the  act  quoted,  the 
administration  of  the  law  regarding  the  for- 
feiture  of   a   liquor   dealer's   license   in   the 
county    judge    himself    rather    than    in    the 
county  court;  and  that  as  such  authority  was 
specially   conferred   on   him,   without  giving 
any  court  authority  to  review  his  action  in 
the  matter,  it  would  be  a  gross  usurpation  of 
authority  for  this  court  to  undertake  to  call 
in  question,  by  entertaining  this  appeal,  any 
step  taken  by  him  in  the  proceedings  culmin- 
ating in  the  order  from  which  Mr.  Hernandez 
has  attempted  to  appeal.     .     .    .    We  do  not 
mean  to  intimate  that  one  whose  license  as  a 
liquor  dealer  has  been  arbitrarily  and  wrong- 
fully revoked  by  a  county  judge  has  no  rem- 
edy for  such  wrongful  and  arbitrary  action, 
but  only  to  say  that  his  remedy,  if  any  he  has, 
is  not  by  appeal."     In  State  v.  Superior  Ct. 
44  Wash.  526,  87  Pac.  818,  the  court  said: 
"It  is  claimed  by  the  respondent  that  the  pro- 
vision that  the  authorities  granting  the  li- 
cense shall  have  full  authority  and  power  to 
declare  the  license  forfeited  for  violation  of 
any  of  the  terms  upon  which  it  is  granted 
makes  the  mayor  and  council  a  judicial  or 
quasi-judicial    body,    and    that    before    such 
body  may  declare  a  forfeiture  it  must  find, 
upon  facts  properly  presented,  that  the  terms 
upon  which  the  license  was  issued  have  been 
violated.    If  the  provisions  relied  upon  were 
supported  by  legislation  providing  rules  or 
means  by  which  the  question  of  fact  should  be 
determined,  the  intention  of  the  legislature 
would  thereby  be  manifest,  and  it  would  then 
be  clear  that  the  legislature  intended  that, 
before  a  license  might  be  revoked,  the  mayor 
and  city  council  should  find  the  facts  which 
authorized  it  to  revoke  the  license.     In  such 
case,  of  course,  the  mayor  and  city  council 
would  act  judicially  in  determining  the  ques- 
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tions  of  fact.  But  it  is  conceded  that  there 
is  no  statute  prescribing  a  procedure  by  which 
the  mayor  or  council  mav  determine  these 
facts.  Inasmuch  as  the  mayor  and  council  of 
the  city  are  a  legislative  body  and  not  judi- 
cial, and  inasmuch  as  no  rules  have  been  en- 
acted providing  for  a  judicial  determination 
of  the  questions  of  fact,  and  inasmuch  as  the 
mayor  and  city  council  are  given  the  sole 
and  exclusive  authority  and  power  to  pro- 
hibit the  sale  and  disposal  of  intoxicating 
liquors,  we  arc  of  the  opinion  that  the  legis- 
lature intended  that  such  facts  should  be  tak- 
en notice  of  by  that  body  without  any  formal 
hearing  or  trial.  In  other  words,  a  resolution 
regularly  passed  declaring  the  forfeiture  of 
a  license  granted  by  that  body  is  a  legislative 
act  and  not  a  judicial  function.  Spring  Val- 
ley Water  Works  v.  Bryant,  62  Cal.  132; 
Grider  v.  Tally,  77  Ala.  422.  Such  resolution 
is  none  the  less  legislative  because  the^  mayor 
and  council  may  have  to  satisfy  themselves 
that  the  state  of  facts  exists  under  which 
they  feel  impelled  to  pass  such  resolution. 
The  policy  of  a  city,  as  of  a  state,  is  manifest- 
ed by  legislation,  which  is  enacted  by  reason 
of  facts  or  conditions  which,  in  the  minds  of 
law-making  power,  demand  such  legislation, 
which  facts  the  legislative  power  takes  notice 
of  without  judicial  determination.  But,  as- 
suming that  the  mayor  and  city  council  exer- 
cised a  judicial  function,  we  are  still  of  the 
opinion  that  their  action  in  this  respect  is 
not  reviewable,  especially  as  regards  the  jiiris- 
diction  or  procedure  adopted.  Section  2934, 
supra,  provides  that  the  mayor  and  council 
of  each  incorporated  city  shall  have  the  sole 
and  exclusive  authority  and  power  to  regu- 
late, restrain,  license  or  prohibit  the  sale  of 
intoxicating  liquors  within  the  corporate  lim- 
its of  the  city.  This  means  that  the  city  au- 
thorities are  given  a  discretion  in  matters  of 
this  kind,  which  discretion  is  final  and  con- 
clusive and  therefore  cannot  be  reviewed  by 
the  courts."  • 

In  Kentucky  it  is  held  that  if  a  tribunal 
has  the  power  to  revoke  a  license  for  the  sale 
of  intoxicating  liquors,  its  action  will  be 
interfered  with  only  when  there  has  been  an 
abuse  of  discretion.  Pezold  v.  Tx>uisville,  140 
Ky.  784,  131  S.  W.  802;  Hays  v.  Louisville, 
•     145  Ky.  126,  140  S.  W.  47. 

In  Nebraska  a  statute  (Session  Laws,  1909, 
c.  82,  p.  345,  C(Mnp.  Stat.  1907,  c.  50,  sec.  14) 
provides  that  every  person  who  shall  sell  or 
give  away  intoxicating  drinks  on  Sunday  or 
on  an  election  day,  or  after  a  certain  hour 
in  the  day  shall  have  his  license  forfeited  and 
canceled  by  the  granting  board  whether  he 
shall  appeal  from  the  conviction  or  not.  The 
constitutionality  of  that  statute  was  ques- 
tioned on  the  ground,  among  others,  that  it 
denied  the  right  of  appeal.  In  Dinuzzo  v. 
State,  85  Neb.  361,  123  N.  W.  309,  29  L.R.A. 


(N.S.)  417,  its  validity  was  sustained,  and 
the  following  reasons  were  given  for  the  d«^ 
cision:  "The  objection  to  the  legislation  U 
that  it  inflicts  cruel  and  unusual  punisliment, 
deprives  defendant  of  his  license  without  a 
jury  trial,  and  denies  the  right  of  appeal. 
This  position  is  clearly  untenable.  The  penal- 
ties are  both  usual  and  lawful,  and  the  right 
of  appeal  is  not  denied.  In  an  opinion  by 
Chief  Justice  Reese,  these  conclusions  were 
announced:  *There  is  no  vested  right  in  a 
license  to  sell  intoxicating  liquors  which  the 
state  may  not  take  away  at  pleasure.  .  .  . 
Such  licenses  are  not  contracts  between  the 
state  or  municipality  issuing  them  and  the 
licensee,  but  are  mere  temporary  permits  to 
do  what  otlierwise  would  be  unlawful.  .  .  . 
They  are  subject  to  the  direction  of  the  gov- 
ernment, which  may  revoke  then  aB  it  deems 
fit,  and  may  be  abrogated  by  the  adoption  of 
a  municipal  ordinance  prohibiting  the  sale  of 
liquors.'  Martin  y.  SUte,  23  Neb.  371,  36 
N.  W.  664." 

It  is  generally  held  that  the  method  of  re- 
viewing the  action  of  a  tribunal  in  revoking 
a  license  is  by  a  writ  of  certiorari,  a  holding 
which  impliedly  excludes  a  remedy  by 
appeal.  Croot  v.  Manitou,  20  Colo.  App. 
264,  78  Pac.  313;  Carr  v.  Augusta,  124 
Oa.  116,  62  S.  £.  300;  SUte  v.  Dulutk, 
126  Minn.  426,  147  N.  W.  820;  State  v. 
Lichta,  130  Mo.  App.  284,  109  S.  W.  825; 
People  V.  Forbes,  62  Hun  30,  4  N.  Y.  S.  707; 
People  V.  McGlyn,  62  Hun  237,  16  N.  Y.  S. 
736,  affirmed  131  N.  Y.  602,  30  N.  E.  864: 
Dolan's  Appeal,  108  Pa.  St.  564;  Mover's 
Appeal,  8  Pa.  Super.  Ct.  476;  Deignan  v. 
Providence  License  Com'rs,  16  R.  I.  727,  1^ 
Atl.  332;  Dziok  v.  Central  Falls  Licen&p 
Com'rs,  28  R.  I.  626,  68  Atl.  479;  Gaertner 
v.  Fond  du  Lac,  34  Wis.  497.  In  Carr  t. 
Augusta,  supra,  it  was  held  that  while  a 
license  could  be  revoked  without  cause,  when 
the  city  council  sought  to  revoke  for  a  cau^e. 
it  acted  in  a  judicial  capacity,  and  its  action 
was  subject  to  review  by  certiorari.  Tlie 
court  said:  ''When  a  municipal  council 
passes  an  ordinance  it  acta  in  its  legislative 
capacity,  and  certiorari  will  not  lie.  But 
when,  after  having  passed  an  ordinance,  it 
proceeds  to  enforce  the  same,  according  to  iu 
terms,  against  one  who  haa  become  liable  to 
a  penalty  provided  by  the  ordinance,  in  the 
determination  of  whether  such  person  has  vio- 
lated it,  and  has  thereby  become  aubject  to 
be  proceeded  against  under  its  provisions,  a 
municipal  council  is  exercising  a  judicial  pov- 
cT  of  the  same  nature  that  any  court  would 
exercise  in  investigating  whether  a  given  per- 
son has  violated  a  given  law.  The  action  of 
the  council,  no  matter  by  what  nanae  it  migi  t 
be  called,  order,  resolution  or  otherwise,  whiia 
declares  that  a  person  has  laid  himself  liah> 
to  penalties  prescribed  in  the  ordinance,  is  a 
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judgment  of  the  council,  wliich  can  only  be 
reached  by  the  exercise  of  judicial  functions, 
that  is  an  application  of  the  law  as  laid  down 
in  the  ordinance  to  the  facts  that  appear  be- 
fore the  council  at  the  time  tlie  resolution 
is  passed.     Tlie  ordinance  in  effect  imposed 
a  penalty  upon  one  holding  a  license  to  sell 
liquor  when  he  did  any  one  or  more  of  the 
acts  referred  to  in  the  ordinance.    The  ordi- 
nance devolved  upon  the  council  the  determi- 
nation of  the  question  of  fact  as  to  whether 
he  had  been  guilty  of  the  acts  declared  illegal. 
Without  reference  to  whether  the  ordinance 
was  invalid  for  not  providing  notice  to  the 
party  proceeded  against  for  a  forfeiture  of 
his  license,  the  act  of  the  council  declaring 
the  person  proceeded  against  guilty  of  a  vio- 
lation of  the  ordinance  was  in  its  very  nature 
a  judicial  act.    .    .    .    But  it  is  said  that  the 
city    council    had    authority    to    revoke    the 
license  at  pleasure;  and  this  is  true.     If  in 
the  exercise  of  its  right  the  city  had  passed 
-    an   ordinance  or  resolution  simply  revoking 
the  license,  this  would  have  been  done  in  the 
exercise  of  it«  executive  powers,  and  the  courts 
would   not  have   reviewed  the  same  on  cer- 
tiorari.    But  when   they  attempt   to  revoke 
the  license  for  cause,  under  the  provisions  of 
the   ordinance  providing  tliat  a  certain   act 
shall  be  sufficient  cause  for  the  revocation  of 
the  license,  and  do  not  proceed  under  their 
general  discretionary  power,  then  the  deter- 
mination by  the  council  of  the  question  as  to 
whether  the  person   holding  the  license  has 
made   himself  amenable  to  the  provisions  of 
the  ordinance  declaring  a  certain  act  to  be 
sufficient  cause  for  revoking  the  license,  re- 
quires  the   exercise  of  judicial   powers,  and 
renders  the  action  subject  to  review  on  cer- 
tiorari."    In  State  v.  Duluth,  125  Minn.  425, 
147  N.  W.  820,  it  was  said  that  in  revoking 
a  license,  the  city  council  acted  in  a  quasi- 
judicial  capacity,  and  as  the  relator  had  no 
right  of  appeal,  his  proper  remedy  for  a  re- 
view was  by  certiorari. 

But  on  a  review  bv  a  writ  of  certiorari  the 
nierits  will  not  be  considered,  the  courts  deal- 
ing   only   with   the  question   of  jurisdiction. 
Proot  V.  Manitou,  20  Colo.  App.  254,  78  Pac. 
313;    State  v.   Dykeraan,   153  Mo.  App.   410, 
134   S.  W.  120;  State  v.  Ross,  177  Mo.  App. 
223,   162  S.  VV.  702;  Dolan's  Appeal,  108  Pa. 
St.    564;   Carlson's  License,  127  Pa.  St.  330, 
18  Atl.  8;  Moyer's  Appeal,  8  Pa.  Super.  Ct. 
475;  Baur  v.  Narragansett  (R.  I.)  99  Atl.  11. 
In  State  v.  Dykeman,  supra,  it  was  said  that 
certiorari  would  lie  only  where  the  revoking 
body   acted  beyond  its  jurisdiction,  and  that 
certiorari  could  not  be  made  a  substitute  for 
an     appeal    or    writ    of    error.      In    Dolan's 
Appeal,  108  Pa.  St.  564,  there  was  involved 
a  statute  (Act  of  March  22,  1867,  Purd.  946, 
pi.    29)    which   gave   the   courts  of   quarter 
sessions    the    power    to    revoke    any    license 


granted  by  them,  on  sufficient  cause  shoM'n. 
It  was  held  that  there  was  no  right  to  appeal 
from  the  court  of  quarter  sessions,  but  that 
certiorari  could  lie  to  ascertain  if  the  court 
had  jurisdiction.  The  court  said:  *'No  ap- 
peal is  given  in  such  cases,  and  if  it  were 
not  for  the  fact  that  we  may  review  the  pro- 
ceeding on  the  writ  of  certiorari,  the  case 
might  be  summarily  disposed  of  by  quashing 
the  appeal."  In  Baur  v.  Narragansett  (R.  I.) 
09  Atl.  11,  it  was  said:  '^Ordinarily -in  cer- 
tiorari we  will  consider  the  evidence  given  for 
no  purpose  except  to  determine  whether  the 
inferior  tribunal  had  jurisdiction  in  the  prem- 
ises, or  whether  there  was  any  competent 
evidence  before  it  to  support  its  findings,  or 
whether  its  rulings  upon  the  admission  of  evi- 
dence were  correct,  when  tlie  circumstances 
appear  to  require  a  review  of  such  rulings." 
In  Meenan*s  Appeal,  11  Pa.  Super.  Ct.  579, 
it  was  said  that  if  the  license  was  revoked 
after  due  notice  and  hearing,  the  action  of 
the  court  would  not  be  reviewed  on  the  merits 
because  there  was  no  way  of  bringing  the  evi- 
dence into  the  record. 

Tlie  action  of  the  proper  tribunal  in  re- 
voking a  license  to  sell  intoxicating  liquors 
will  not  be  reviewed  by  mandamus.  Harrison 
V.  People,  124  111.  App.  519;  Miles  v.  State, 
53  Neb.  305,  73  N.  W.  678;  Sights  v.  Yar- 
nalls,  12  Grat.   (Va.)  292. 

It  has  been  held  that  the  revocation  of  a 
license  will  not  be  reviewed  on  injunction 
against  the  revoking  officer.  Lane  v.  Schultz 
(Tex.)  146  S.  W.  1009;  Gaertner  v.  Fond  du 
Lac,  34  Wis.  497. 

Effect  of  ProccciVng  for  Review. 

In  CatMda  the  rule  is  that  in  the  absence 
of  statute  to  that  effect  an  appeal  does  not 
serve  as  a  stay  of  proceedings,  and  the  license 
is  not  kept  alive.  Re  Richelieu  Hotel  License, 
2  Alberta  L.  Rep.  333,  12  West.  L.  Rep.  72. 
See  also  Simington  v.  Colbourne,  4  N.  W.  Ter. 
L.  Rep,  372,  4  Can.  Crim.  Cas.  367.  Tn  the 
case  first  cited  the  applicant,  pending  the  ap- 
peal, applied  for  a  renewal  of  his  license.  It 
was  held  that  the  renewal  license  was  canceled 
l)ecause  the  judgment  of  the  court  revoking 
the  license,  acted  instanter,  and  there  was  no 
license  on  which  the  renewal  could  depend. 
The  court  said:  "The  license  will  be  can- 
celed. I  proceed  upon  the  simple  ground  that 
the  material  before  me  shows  that  the  order 
of  the  court  en  banc  canceling  the  former 
license  was  issued  on  the  20th  day  of  March, 
1909.  The  security  upon  the  appeal  to  the 
Supreme  Court  of  Canada  was  not  perfected 
until  April  lOtli,  1909.  The  effect  of  the  order 
of  the  2nth  of  March  was  that  the  license  was 
canceled.  Upon  the  issue  of  that  order  the 
license  in  my  view  ceased  to  exist  because 
there    was    no    further    act    required    to    be 
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done  by  any  person  or  any  authority  in  order 
to  carry  out  the  order  of  the  court.  That 
order  in  itself  destroyed  the  license.  I  am 
therefore  quite  unable  to  see  how  the  perfect- 
ing of  the  security  can  amount  to  a  revival 
or  restoration  of  that  license  or  to  the  issue 
of  a  new  one.  There  was,  therefore,  in  my 
opinion,  no  license  in  existence  when  St.  Hil- 
aire  applied  for  his  renewal.  He  should 
therefore  have  obtained  the  recommendation 
required  in  the  case  of  an  application  for  a 
new  license  as  distinguished  from  the  renewal 
of  an  old  one."  In  Simington  v.  Colbourne, 
4  Ter.  L.  Rep.  372,  4  Can.  Crim.  Cas.  367,  it 
was  said  that  while,  in  the  absence  of  statu- 
tory authority,  an  appeal  does  not  suspend 
the  execution  of  the  judgment,  yet  it  appeared 
by  implication  from  reading  together  sections 
880  and  885,  Criminal  Code  of  1892,  that 
there  should  be  a  stay  of  proceedings. 

In  the   United  States  the  general  rule  is 
that  an  appeal  from  a  judgment  revoking  a 
license  to  sell  intoxicating  liquors,  does  not 
supersede   the  judgment.     The  judgment   is 
self-executing,    and    the   license   is   instantly 
extinguished.     Goldman  v.  Goodrum,  77  Ark. 
580,  7  Ann.  Cas.  359,  02  S.  W.  865;    State 
V.    Schmidtz,    65    la.    556,    22    N.    W.    673; 
State  V.  Barnett,  111  Mo.  App.  552,  86  S.  W. 
460;  State  v.  Kirk,  112  Mo.  App.  447,  86  S. 
W.   1099;    In  re  Auerbach,  31  Misc.  46,  64 
N.  Y.  S.  603.    And  see  the  reported  case.    In 
State  v.  Schmidtz,  supra,  the  court  said :  "The 
defendant,  as  we  are  advised,  took  an  appeal 
to  this  court,  and  gave  a  bond  conditioned  as 
provided  in  civil  cases,  when  it  is  desired  to 
supersede  the  judgment  of  the  district  court, 
and,  as  a  matter  of  precaution,  on  the  ground 
that  the  appeal  and  bond  may  not  have  such 
effect,  we  are  asked  to  make  an  order  staying 
or  superseding  the  judgment,  in  aid  of  the 
appellate   jurisdiction   of  this   court.     It  is 
claimed  by  one  of  the  counsel  for  the  plaintiff 
that  an  appeal  cannot  be  taken  because  it  is 
not  authorized  by  law;  but  we  think  the  judg- 
ment of  the  district  court  must  be  regarded 
as  a  'final  order  in  a  special  proceeding,  affect- 
ing a  substantial  right,'  and  therefore  appeal- 
able.    Code,  sec.  3163.     The  permit  has  been 
revoked.    It  is  no  longer  in  force.    The  judg- 
ment, in  this  respect,  has  been  executed.     It 
was  self -executing.     No   process   is   required 
unless  to  collect  the  costs.     There  is  nothing 
else  to  supersede.     And  that  the  appeal  and 
bond  will  have  the  effect  to  stay  the  issuing 
of  process  to  collect  the  costs,  we  have  no 
doubt.     Jayne  v.  Drorbaugh,  63  la.  711.     In 
substance,   then,   we   are   asked   not  only   to 
grant  a  restraining  order,   but  to  make  an 
order  continuing  the  permit  in  force,  pending 
the  appeal.    This  we  cannot  do ;  this  court  has 
no  such  power.     We  may  restrain  by  injunc- 
tion, but  there  is  nothing  to  restrain  so  far 
as  the  permit  is  concerned ;  and  we  may  com- 


pel action  in  a  proper  case  by  mandamus. 
The  former  would  be  unavailing,  and  the  Ut- 
ter cannot  be  invoked.  Nor  has  the  court 
inherent  power  to  do  what  la  asked,  for  the 
reason  that  we  can  only,  in  a  proper  case, 
require  the  district  court  to  act;  and  it  has  no 
power  to  reinstate  the  permit,  unless  it  did 
BO  by  setting  aside  the  judgment  for  some 
reason  recognized  by  law.  The  effect  in  such 
case  would  be  to  continue  the  permit  in 
force.''  In  the  case  of  In  re  Auerbach,  supra, 
it  was  held  that  under  the  statute  (Liquor 
Tax  Law  sec.  28,  subd.  2)  an  order  revoking 
the  license  was  self-executing  and  immediate- 
ly extinguished  the  rights  of  the  licensee. 
Consequently,  an  order  staying  proceedings 
could  not  be  granted,  because  there  was  noth- 
ing to  stay.  The  oourt  said:  "After  entrr 
and  service  of  an  order  canceling  a  liquor 
tax  certificate  in  a  proceeding  instituted  un- 
der section  28  of  the  Liquor  Tax  Law,  the  re- 
spondent seeks  a  stay  of  proceedings  pending 
his  appeal  from  the  order;  but  it  appears 
that  a  stay  cannot  affect  the  situation,  and 
the  motion  should  therefore  be  denied.  Under 
the  provisions  of  Liquor  Tax  Law,  sec  2S, 
subd.  2,  the  order  is  self -executing,  and  upon 
its  entry  and  due  serVice  the  rights  of  the 
holder  by  virtue  of  the  certificate  ^shall  cease/ 
Therefore  a  stay,  operating  only  upon  fnture 
proceedings,  cannot  affect  the  legal  status  of 
the  party  as  already  fixed  by  law,  and,  with 
or  without  a  stay,  his  further  acts  under  the 
certificate  would  be  in  violation  of  the  penal 
provisions  of  the  statute."  In  CuUinan  v. 
Devito,  99  N.  Y.  S.  976,  the  licensee  appealed, 
and  moved  for  a  stay  of  the  hearing  before  the 
referee.  This  was  denied,  because  the  pro- 
ceedings must  necessarily  be  summary  in 
order  to  be  effective. 

In  Wisconsin  it  was  formerly  the  rule  thai 
a  writ  of  certiorari  issued  to  an  inferior  court 
had  the  effect  of  staying  the  operation  of  that 
court's  proceedings  unless  the  execution  had 
begun,   and   the   petitioner   could    obtain  an 
order  staying  the  proceedings.     Gaertner  ^ 
Fond  du  Lac,  34  Wis.  497.     But  it  was  held 
that  certiorari  stayed  only  subsequent  pro- 
ceedings.    Consequently,   if   the   license   had 
been    revoked   prior   to   the   issuance    of  the 
writ,  the  writ  did  not  revive  the  license.    Neii- 
man  v.  State,  76  Wis.  112,  45  N.  W.  30.    In 
that  case  an  order  had  been  issued  and  subse- 
quently superseded.    As  to  the  effect  of  a  writ 
of  certiorari,  the  court  said:  ''The  reTocatioa 
of  the  license  by  the  village  board,  and  th^ 
service  upon  Neuman  of  a  certified  <»py  of 
the  order  of  the  board  to  that  effect,  July  IT. 
1888,  was,  in  legal  effect,  an  abrogation  an^ 
extinguishment  of  the  license.     The  writ  of 
certiorari  was  granted  subsequently  to  such 
abrogation   and   extinguishment,   and    was  a 
mere  command  to  the  village  board  to  return 
the  records  adjudging  such  revocation,  and  all 
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the  proceedings  concerning  the  same,  to  the 
circuit  court  for  review.  *The  purpose  of  the 
writ  is  to  have  the  entire  record  of  the  in- 
ferior tribunal  brought  before  the  superior 
court,  to  determine  whether  the  former  had 
jurisdiction,  or  had  exceeded  its  jurisdiction, 
or  had  failed  to  proceed  according  to  the 
essential  requirements  of  the  law/  The  effect 
of  the  issuing  and  serving  of  the  writ  is  not 
to  open  or  vacate  the  judgment  or  action  of 
the  inferior  tribunal,  like  an  appeal  giving  a 
new  trial  upon  the  merits,  but  merely  to  re- 
move the  records  thereof  to  the  superior  court 
for  inspection,  and  thus  enable  such  court  to 
determine  whether  the  inferior  tribunal  had 
the  rightful  jurisdiction  or  the  rightful  au- 
thority to  render  such  judgment  or  perform 
such  act.  The  judgment  of  the  court  in  the 
proceedings  upon  such  writ  merely  determines 
the  validity  or  invalidity  of  the  record  of  such 
inferior  tribunal,  and  either  reverses  or  af- 
firms the  same,  in  whole  or  in  part,  accord- 
ingly. While  this  is  true,  the  issuing  and 
serving  of  the  writ  nevertheless  operates  as  a 
stay  of  all  subsequent  proceedings  by  thie  in- 
ferior tribunal,  except  in  cases  where  the 
execution  of  its  order  has  already  begun.  And 
where  such  inferior  tribunal  has  thus  begun, 
but  not  completed,  the  execution  of  its  order 
before  the  service  of  such  writ,  the  court  or 
judge  granting  the  same  may  undoubtedly,  in 
the  exercise  of  a  sound  discretion,  incorporate 
therein  an  order  staying  any  further  proceed- 
ings, as  indicated  in  Gaertner  v.  Fond  du  Lac, 
[34  Wis.  497],  and  Patchin  v.  Brooklyn,  13 
Wend.  664.  But  in  the  case  at  bar  the  license 
was,  in  legal  effect,  abrogated  and  extinguished 
prior  to  the  service  of  the  writ.  Assuming 
tliat  the  order  staying  proceedings,  as  con- 
tained in  the  writ  when  first  issued,  operated 
as  a  bar  to  such  prosecution  while  it  contin- 
ued, still  there  can  be  no  doubt  but  what 
such  stay  was  effectually  vacated  and  super- 
seded by  the  order  of  August  6,  1888.  It  fol- 
lows, from  what  has  been  said,  that  neither 
the  pendency  of  the  certiorari,  nor  the  appeal 
from  the  judgment  afiirming  the  order  of  the 
village  board  and  quashing  the  writ,  operated 
as  a  bar  to  the  prosecution  for  the  several 
offenses  of  which  Neuman  was  convicted  in 
this  action."  In  McMillan  v.  Janesville,  99 
Wis.  544,  75  N.  W.  308,  the  court  applied  a 
later  statute  (§  ld59a,  S.  ft  B.  Ann.  Stats.) 
which  provided  that  when  a  writ  of  certiorari 
shall  issue  from  the  circuit  court  to  the  board 
of  supervisors  of  a  town,  president  or  trustees 
of  a  village,  6r  to  the  mayor  or  alderman  of 
a  city  to  certify  up  his  or  their  proceedings 
revoking  licenses  to  sell  liquors,  or  when  an 
appeal  is  taken  from  the  circuit  court  to  the 
superior  court  in  such  cases,  it  shall  in  no 
wise  have  the  effect  of  suspending  such  order 
of  revocation  during  the  pendency  of  the  mat- 
ter in  the  court  to  which  the  same  shall 
have  been  certified  or  appealed.    In  that  case 


it  appeared  that  the  council  proceeded  to  re- 
voke a  license.  Before  the  proceedings  were 
completed,  the  licensee  obtained  an  injunction 
against  the  council.  It  was  held  that  the 
injunction  should  be  set  aside.  The  court 
said:  ''There  can  be  no  mistaking  the  legisla- 
tive intent  in  that  enactment.  It  clearly  is 
that  proceedings  to  test  the  legality  of  a 
revocation  of  a  liquor  license  shall  be  by  writ 
of  certiorari,  and  that  there  shall  be  no  stay 
of  the  revocation  till  declared  illegal  for  want 
of  jurisdiction,  and  that  the  person  seeking 
such  revocation  shall  be  protected  so  far  as 
practicable  by  the  right  to  a  speedy  hearing 
before  the  circuit  court  or  before  the  judge  at 
chambers.  The  danger  of  the  beneficial  stat- 
ute for  revoking  licenses  being  nullified  by 
enforced  delays,  keeping  alive  such  licenses 
till  their  expiration  by  operation  of  law, 
without  some  such  provision  as  sec.  1559a, 
was  clearly  foreseen  and  wisely  provided 
against.  The  necessity  for  it  is  evident 
by  the  situation  in  this  case.  What- 
ever may  have  been  the  transgression 
of  the  plaintiff  rendering  his  license  rev- 
ocable, by  means  of  the  stay  he  secured 
now  sought  to  be  set  aside,  he  would  be  able, 
if  the  stay  were  continued,  to  enjoy  the  bene- 
fits of  his  license  to  the  end,  and  laugh  at  the 
futile  efforts  of  the  public  to  take  it  away. 
We  think  the  enactment  to  prevent  the  sus- 
pension of  the  revocation  of  a  license  pending 
proceedings  by  writ  of  certiorari  to  test  its 
validity  evinces  so  clearly  the  legislative  in- 
tent to  prevent  the  law's  delays,  in  that  par- 
ticular class  of  cases,  being  worked  to  hamper 
and  defeat  a  speedy  bringing  to  justice  of 
transgressors  of  the  liquor  laws,  that  the  ex- 
ercise of  the  discretionary  power  of  the  court 
to  tie  the  hands  of  the  council  of  the  city  of 
Janesville,  pending  the  appeal  in  this  case, 
cannot  be  sustained.'^ 


V. 


STATE. 


Arkansas  Supreme  Court — February  15,  1915. 


117  Arlc.  113;  173  S.  W.  S42. 


Bastardy  —  Kecessity  of  Corroboration. 

In  bastardy  proceedings  it  is  not  necessary 
that  the  testimony  of  the  mother  be  corrobo- 
rated. 
Witmesses  —  Competency  —  Testimony 

of  Wife  to  Komacoess. 

Though    Kirby's    D^.    §    492,    makes    the 
mother  a  competent  witness  in  bastardy  pro- 
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ceedings,  she  may  not  testify  to  nonaecess  of 
her  husband. 

[See  note  at  end  of  this  case.] 

Illegitimacy    —    Presumption    —    Ckild 
Bom  in  Wedlock. 

A  child  born  in  wedlock  is  presumed  legiti- 
mate, but  the  presumption  is  not  conclusive. 

Testimony     Insuffloient     to     Orercome 
Presnmption. 

In  bastardy  proceedings  testimony  of  the 
mother  that  defendant  had  intercourse  with 
her  and  was  the  father  of  the  child,  and  that 
she  had  a  husband  living,  without  more,  is 
insufficient  to  overcome  the  presumption  of 
legitimacy,  and  insufficient  to  sustain  a  ver- 
dict against  defendant. 

Appeal  from  Circuit  Court,  Sevier  county: 
CowLiNo,  Judge. 

Bastardy  proceeding  against  M.  Kennedy. 
From  judgment  rendered,  defendant  appeals. 
The  facts  are  stated  in  the  opinion.  Re- 
versed. 

W.  H.  Collin  and  Pole  McPhetrige  for 
appellant. 

[114]  Wood,  J. — The  question  presented  by 
this  appeal  is  whether  or  not  a  verdict  finding 
appellant  to  be  the  father  of  a  child  in 
bastardy  proceedings  is  sustained  by  the  tes- 
timony alone  of  the  mother  of  the  child,  to 
the  effect  that  the  appellant  had  sexual  inter-, 
course  with  her  on  the  10th  of  September; 
that  she  di.scovcred  that  she  was  pregnant 
about  the  middle  of  October,  and  that  appel-' 
lant  was  the  father  of  the  child,  the  witness 
slating  also  that  at  that  time  she  had  a 
living  husband. 

[115]  (1-2)  Under  our  statute  the  mother 
is  a  competent  witness  in  all  cases  of  bastardy 
unless  she  be  legally  incompetent  in  any  case. 
Kiiby's  Digest,  §  492;  Barnett  v.  State,  16 
Ark.  530.  It  is  not  necessary  that  her  testi- 
mony be  corroborated.  Quails  v.  State,  92 
Ark.'  200,  122  S.  W.  498.  She  may  testify 
to  any  fact  tending  to  prove  the  illegitimacy 
of  the  child  except  the  single  fact  of  non- 
access  of  her  husband. 

In  1734  Iword  Hardwicke,  in  Rex  v.  Read- 
ing, Lee  t.  Hardw.  (Eng.)  79,  announced  the 
rule  that  in  affiliation  proceedings  the  bas- 
tard v  of  a  child  could  not  be  established 
upon  the  sole  and  uncorroborated  testimony 
of  the  mother  of  such  child  as  to  nonaccess 
of  her  husband.  This  rule  prevailed  in  Eng- 
land down  to  1777,  when  Lord  Mansfield,  in 
Goodright  v.  Moss,  2  Cowp.  (Eng.)  591,  de- 
clared as  follows:  "It  is  a  rule  founded 
in  deconcy,  morality  and  policy  that  they" 
(husband  and  wife)  ^'ahall  not  be  permitted 
to  say,  after  marriage,  that  they  have  had 
no  connection  and  that  therefore  the  off- 
spring is  spurious.'' 


The  weight  of  autlioritj  in  this  oountiy  it 
the  present  time  is  in  favor  of  the  doctrine 
announced  by  Lord  Mansfield,  and  it  is  now 
generally  held  that,  in  the  absence  of  a  stat- 
ute authorizing  a  married  woman  to  testify 
as  to  the  fact  of  nonaccess  of  her  husband, 
she  is  incompetent  to  testify  to  that  single 
fact  in  an  affiliation  or  bastardy  proceeding. 
3  Rul.  Case  Law,  §  11,  p.  731;  6  Ann.  Ca<. 
816,  note. 

In  Tioga  County  v.  South  Creek  Tp.  75 
Pa.  St.  433,  the  court  said:  "Many  reason:^ 
have  been  given  for  this  rule,  prominent 
among  them  is  the  idea  that  the  admission 
of  such  testimony  would  be  unseemly  and 
scandalous,  and  this  is  not  so  much  that  it 
reveals  immoral  conduct  upon  the  part  of  the 
parents,  as  because  of  the  effect  it  may  have 
upon  the  child  who  is  in  no  fault  but  who 
must  nevertheless  be  the  chief  sufferer  there- 
by. .  .  .  That  the  parents  should  be  per- 
mitted to  bastardize  the  child  is  a  proposi- 
tion which  shocks  our  sense  of  right  and 
decency,  and  hence  the  rule  which  forbids  it." 

[116]  There  are  respectable  authorities 
holding  that  under  statutes  making  the  moth- 
er a  competent  witness  in  bastardy  proceed- 
ings, she  may  testify  to  the  nonaccess  of  her 
husband.  See  Evans  v.  State,  165  Ind.  369. 
6  Ann.  Cas.  813,  74  N.  E.  244,  75  X.  E.  651, 
2  L.R.A.(N.S.)  619;  also  State  v.  McDowell, 
101  N.  C.  734,  7  S.  E.  786.  But  we  are  in 
full  accord  with  the  doctrine  that,  on  the 
ground  of  decency  and  morality  and  as  a 
matter  of  public  policy,  a  husband  and  wife 
should  not  be  permitted  to  testify  to  non- 
access  in  affiliation  proceedings.  For  when 
they  so  testify  they  proclaim  their  own 
lechery  and  their  infidelity  to  each  other  and 
reveal  secrets  that  are  so  purely  delicate  and 
personal  as  to  make  it  grossly  indecent  to 
advertise  them  to  the  world.  By  so  doing 
they  not  only  scandalize  the  sacred  marital 
relation,  but  they  cast  a  cloud  upon  the  lif^ 
of  the  unoffending  child,  and  subject  it  to 
handicaps  and  embarrassments  that  are  al- 
ways most  hurtful  and  most  difficult  to  over- 
come. In  the  interest  of  society  and  for  the 
benefit  of  the  innocent  offspring,  this  should 
never  be  permitted. 

(3)  These  are  doubtless  the  reasons  out  of 
which  grew  the  presumption  that  a  child 
born  in  wedlock  is  legitimate.  This  presump- 
tion had  its  origin  in  remote  times  and  for 
ages  was  deemed  conclusive. 

"It  was  a  maxim  of  the  Roman  law,  and 
one  which  the  common  law  copied,  that  the 
presumption  is  tliat  he  is  the  father  whom 
the  marriage  Indicates,  and  Montiesquie,  al- 
luding to  it,  observed  that  'the  wickedness 
of  m£inkind  makes  it  necessary  for  the  law 
to  suppose  them  better  than  they  really  are. 
Thus  we  judge  that  every  child  conceived  in 
wedlock  is  legitimate,  the  law  having  a  con- 
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ftdence  in  th«  mother  m  if  she  were  chastity 
itself.*  .  .  .  The  early  common  law  in 
England  was  that  if  the  wife  had  issue  while 
her  husband  was  within  the  four  seas,  that  is, 
within  the  jurisdiction  of  the  King  of  Eng- 
land, such  issue  wfM  conclusively  presumed. 
to  be  legitimate,  except  upon  proof  of  the 
husband's  impotency;  and  even  if  he  wa4 
beyond  the  four  seas,  he  must  have  been  away 
for  so  long  a  period  before  the  birth  of  the 
child  as  to  [117]  make  it  a  natural  impossi- 
bility that  he  could  be  the  father."  3  R.  C. 
L.  §6,  p.  726. 

This  rule,  however,  was  gradually  relaxed 
in  England,  and  now  the  rule  there,  as  well 
as  in  this  country,  is  that  the  presumption 
of  legitimacy  "may  be  wholly  removed  by 
proper  and  sufficient  evidence  showing  that 
the  husband  was  impotent,  entirely  absent 
so  as  to  have  had  no  intercourse  or  connec* 
tion  of  any  kind  with  the  mother,  entirely 
absent  at  the  period  in  which  the  child, 
must,  in  the  course  of  nature,  have  been  be- 
gotten, or  present  only  under  such  circum- 
stances as  to  afford  clear  and  satisfactory 
proof  that  there  was  no  sexual  intercourse." 
3  R.  C.  L.  §  7,  p.  727. 

(4)  In  the  absence  of  a  statute  in  express 
words  making  the  mother  competent  to  testi- 
fy to  the  nonaccess  of  her  husband,  we  hold 
tiiat  she  cannot  do  so.  Under  our  statute, 
as  we  have  seen,  the  mother  is  a  competent 
witness.  She  may  testify  to  facts  which  tend 
to  prove  that  access  on  the  part  of  her  hus- 
band within  the  period  of  gestation  was  im- 
po>isible,  and  if  she  testified  to  facts  of  that 
character  there  would  be  a  question  for  the 
court  or  jury  trying  the  issue  to  determine 
as  to  whether  or  not  the  presumption  of 
legitimacy  had  been  overcome.  But,  in  this 
case,  there  is  no  such  testimony.  She  does 
not  testify  to  any  fact  that  would  warrant 
the  conclusion  that  her  husband  did  not  have 
access  within  the  period  of  gestation. 

Mr.  Ghamberlayne,  in  his  work  on  Evi- 
dence, in  speaking  of  the  matters  by  which 
the  presumption  of  legitimacy  may  be  re- 
butted, says:  "Impossibility  of  procreation 
must,  however,  be  established,  in  order  to 
justify  the  affirmative  action  of  the  court. 
Even  a  high  degree  of  improbalility  is  not 
Fufficient  for  the  purpose  of  bastardizing  the 
offspring.  .  .  .  The  question  in  each  case 
is,  of  course,  as  to  actual  access  on  the  part 
of  the  husband.  That  fact  being  proved  or 
disproved,  the  judicial  inquiry,  as  a  rule, 
ceases.  2  Modern  Law  of  Evidence,  p.  1340, 
S  1089. 

[118]  (5)  In  this  case  the  mother  testified 
that  appellant  had  sexual  intercourse  with 
her  and  was  the  father  of  the  child:  but  she 
also  states  that  her  husband  was  living,  and 
does  not  testify  to  any  fact  that  would  tend 
to  prove  nonajccess  on  his  part  within  the 


period  of  gestation,  and  there  is  no  other 
evidence  tending  to  prove  nonaccess  of  the 
husband.  Therefore,  the  presumption  of  legit- 
imacy has  not  l>een  overcome,  and  the  evi- 
dence is  not  legally  sufficient  to  sustain  the 
verdict.  The  judgment  is  therefore  reversed 
and  tlie  cause  remanded  for  a  new  trial. 


NOTE. 

Admissibility  of  Testimoiay  mt  Married 
Woman  to  ProTo  Nomaccess  of  Hn»- 
band. 

The  earlier  decisions  passing  on  the  ad- 
missibility of  the  testimony  of  a  married 
woman  to  prove  nonaccess  of  her  husband 
are  discussed  in  the  notes  to  Wallace  v.  Wal- 
lace, as  reported  in  15  Ann.  Cas.  761;  and 
126  Am.  St.  Rep.  253;  and  Rabeke  v.  Baer, 
69  Am.  St.  Rep  567.  The  scope  of  the  pres- 
ent note  is  confined  to  a  discussion  of  the 
more  recent  authorities. 

The  holding  in  the  reported  case  is  in 
accord  with  the  generally  accepted  rule  that 
a  married  woman  may  not  testify  to  the  non- 
access  of  her  husband  on  the  question  of  the 
legitimacy  of  her  child,  except  where  such 
evidence  is  expressly  made  competent  by 
statute.  The  rule  is  based  on  the  principle 
that  evidence  of  that  character  should  be  ex- 
cluded on  the  grounds  of  decency,  morality 
and  public  policy.  Another  recent  case  in 
the  same  jurisdiction,  Liles  v.  State,  117  Ark. 
408,  174  S.  W.  1196,  has  also  laid  down  the 
same  rule,  expressly  following  the  reported 
case.  Applying  the  rule,  it  was  held  in  that 
case  which  was  a  bastardy  proceeding,  that 
it  constituted  reversible  error  to  allow  the 
mother  of  a  child,  a  married  woman  who  was 
living  with  her  husband  at  the  time  of  its 
birth,  to  testify  that  she  had  not  cohabited 
with  her  husband  for  four  or  five  years.  But 
it  should  be  noted  that  it  is  said  in  the  re- 
ported case,  and  quoted  with  approval  in 
Liles  V.  State,  supra,  that  the  mother  may 
testify  to  facts  tending  to  prove  the  im- 
possibility of  access  on  the  part  of  the  hus- 
band within  the  period  of  gestation. 

The  general  rule  excluding  a  wife's  testi- 
mony to  nonaccess  is  also  supported  by  the 
decisions  in  Grates  v.  Garcia,  20  N.  M.  158. 
148  Pac.  493;  and  Flint  v.  Pierce,  136  N.  Y. 
S.  1056.  In  the  case  first  cited,  it  was 
necessary  to  determine  the  legitimacy  of  the 
plaintiff  in  an  action  of  ejectment  brought 
by  him  to  recover  certain  property  left  by 
his  alle(;ed  father,  then  deceased.  The  court 
held  the  plaintiff's  mother  to  be  an  incom- 
petent witness  to  show  that  the  plaintiff  was 
not  begotten  by  her  lawful  husband,  saying: 
"This  presumption  [that  child  born  in  wed- 
lock   is    legitimate]    being   thus   raised,   the 
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mother  was  not  a  competent  witness,  under 
the  facts  in  this  case,  to  prove  that  the 
child  was  not  begotten  by  the  man  who  be- 
came her  husband  before  its  birth.  .  .  .  And 
the  court  should  not  have  permitted  her  to 
testify  that  the  child  was  begotten  by 
Garcia."  In  Flint  v.  Pierce,  136  N.  Y.  S. 
1056,  the  question  arose  in  an  action  brought 
to  recover  payments  due  on  a  contract  alleged 
to  have  been  entered  into  by  the  plaintiff 
and  defendant,  whereby  it  was  agreed  that 
the  defendant  should  make  certain  stipulate 
ed  payments  in  consideration  of  the  plain- 
tiff's caring  for  and  keeping  his  illegitimate 
child  of  which  the  plaintiff  was  the  mother. 
The  child,  it  appeared,  was  born  to  the  plain- 
tiff in  lawful  wedlock.  In  holding  that  no 
cause  of  action  founded  on  the  allegation  of 
the  mother  that  her  child  was  not  the  child 
of  her  husband  could  exist,  the  court  said: 
"All  authorities  agree  that  the  plaintiff  would 
be  incompetent  to  establish  nonaccess  of  her 
husband." 

The  principle  of  the  rule  that  a  wife  is  an 
incompetent  witness  to  testify  to  the  non- 
access  of  the  husband  has  been  applied  in 
excluding  the  admissions  of  a  deceased  mother 
as  to  the  illegitimacy  of  her  issue  born  in 
wedlock.  West  v.  Redmond,  171  N.  C.  742, 
88  S.  E.  341,  wherein  the  court  said:  "It 
is  also  generally  accepted  that  in  the  absence 
of  statutory  authority  a  married  "woman  is 
incompetent  to  testify  to  the  nonaccess  of 
her  husband  on  the  question  of  the  legitimacy 
of  her  offspring.  .  .  .  And  the  same 
principle  which  excludes  the  husband  and 
wife  as  witnesses  applies  with  greater  force 
to  their  declarations  because  in  both  the  same 
public  policy  is  conserved,  and  as  to  declara- 
tions there  is  the  absence  of  an  oath,  no 
opportunity  for  cross-examination  and  no  op- 
portunity for  the  jury  to  observe  the  de- 
meanor of  the  declarant,  which  are  recog- 
nized tests  of  truth,  and  which  would  be 
present  if  the  husband  or  wife  was  examined 
as  a  witness."  In  that  decision  the  court 
quoted  approvingly  the  following  dictum  from 
Ewell  V.  Ewell,  163  N.  C.  237,  Ann.  Cas, 
1915B  373,  79  S.  E.  609,  as  supporting  the 
general  rule:  "The  latter  (nonaccess)  is  a 
fact  which  neither  the  wife  nor  the  declara- 
tions of  the  wife  is  admissible  to  prove." 

It  was  held  in  Com.  v.  Rosenblatt,  219 
Mass.  197,  106  N.  E.  852,  that  under  authori- 
ty of  the  statute  in  that  jurisdiction  it  is 
proper  to  allow  a  married  woman  to  testify 
that  her  husband  is  not  the  father  of  her 
child  in  proceedings  brought  against  the  al- 
leged father  charging  him  with  failure  to 
contribute  to  the  support  of  his  illegitimate 
issue.  In  that  case  it  appeared  that  at  the 
trial  of  the  defendant  on  a  charge  of  that 
character  the  mother  was  allowed  to  testify 
that  her  husband  had  deserted  her  more  than 


three  years  before  the  child  waa  begotten, 
that  she  had  not  seen  him  since  and  that  the 
defendant  was  the  father  of  the  child.  The 
court  said:  "It  has  been  said  that  apart 
from  statute  parents  are  not  permitted  u 
give  testimony  to  make  spurious  the  issue  of 
the  mother  born  in  lawful  wedlock.  .  .  . 
But  St.  1913,  c.  563,  upon  which  this  com 
plaint  is  founded,  by  section  6  adopts  the 
'practice'  established  by  St.  1911,  c.  456. 
Section  7  of  the  latter  act  provides  that  'both 
husband  and  wife  shall  be  competent  witnesses 
to  testify  against  each  other  to  any  and  all 
relevant  matters,  including  the  fact  of  their 
marriage  and  the  parentage  of  the  child  or 
children.'  'Practice'  as  thus  used  is  broad 
enough  to  include  speciaJ  rules  as  to  evidence. 
Therefore  the  statute  permits  a  mother,  al- 
though married,  to  testify,  in  a  proceeding 
under  St.  1913,  c.  563,  to  which  the  husband 
is  not  a  party,  that  some  other  man  is  the 
father  of  her  child." 

For  decisions  holding  that  a  husband  is  an 
incompetent  witness  to  nonaocees  in  cases  in- 
volving the  legitimacy  of  issue  bom  in  wed- 
lock, see  Palmer  v.  Palmer,  79  N.  J.  £q.  496. 
82  Atl.  358;  and  Timmaim  v.  Timmann,  142 
N.   Y.   S.   298. 


JONES 
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England — ^House  of  Lords — July  28,  1916. 
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libel  and  Slander  —  Aotioaable  IX^erds 
—  Imputiiis  Adultery  to  Maa. 

Spoken  words  imputing  to  a  male  school 
teacner  the  commission  of  adultery,  not  spok- 
en of  him  in  respect  to  his  calling,  are  not 
actionable  in  the  absence  of  special  damage. 

[See  note  at  end  of  this  case.] 

[4811  Appeal  from  an  order  of  the  Court 
of  Appeal  [1916]  1  K.  B.  351,  setting  aside 
a  verdict  and  judgment  in  favour  of  the 
plaintiff  in  an  action  of  slander  tried  before 
Lush,  J.,  and  a  common  jury  and  ordering 
judgment  to  be  entered  for  the  defendants. 

The  plaintiff  (the  appellant)  waa  a  cer- 
tificated teacher  and  was  headmaster  of  the 
Llidiardau  Council  School,  Rhoshirwaen, 
Pwllheli,  in  the  county  of  Carnarvon.  The 
slander  complained  of  was  that  one  day  in 
May,  1914,  the  female  defendant,  who  was 
the  wife  of  the  male  defendant  (they  being 
the    respondents),    falsely    and    maliciously 


JONBS  ▼. 

[19i6]  f  A, 
«poke  and  published  of  and  concerning  the 
plaintiff  in  relation  to  his  profession  as  cer- 
tificated teacher  and  in  relation  to  his  office 
as  headmaster  of  the  said  school  words  imput- 
ing that  the  plaintiff  had  been  guilty  of 
adultery  with  one  Mrs.  Roberts,  a  married 
woman,  who  was  employed  by  the  cleaner  of 
the  school. 

The  defendants  by  their  defence  said  that 
the  alleged  words,  if  spoken  (which  was 
denied),  did  not  relate  to  the  plaintiff  in  his 
profession  as  certificated  teacher,  nor  to  him 
in  his  office  as  headmaster,  and  that  such 
words  were  not  actionable  without  proof  of 
special  damage,  and  none  was  alleged. 

[482]  The  action  was  tried  at  the  Carnar- 
von As&izes.  At  the  trial  Elizabeth  Jones, 
one  of  the  persons  to  whom  the  words  com- 
plained of  were  spoken,  was  called  as  a  wit- 
ness, and  in  cross-examination  she  stated 
that  the  words  were  not  spoken  at  all  in 
reference  to  the  plaintiff  as  schoolmaster. 
Before  the  plaintiff's  case  was  closed  his 
counsel  proposed  to  call  the  secretary  to  the 
education  committee  which  had  control  of 
the  elementary  schools  in  Carnarvonshire  to 
prove  that  the  slander  in  question  would  tend 
to  lose  the  plaintiff  his  employment.  Lush, 
J.,  asked  if  that  was  not  obvious,  and  there- 
upon counsel  for  the  defendants  made  the 
admission  that  the  plaintiff  would  suffer  to 
the  same  extent  and  no  more  than  a  man  fol- 
lowing any  other  occupation,  and  that  a  man 
who  was  a  schoolmaster  would  probably  be 
dismissed  from  his  employment  if  he  were 
leading  an  immoral  life  just  as  a  man  follow- 
ing any  other  occupation  would  be.  The 
exact  language  of  this  admission  will  be 
found  in  the  judgment  of  Lord  Sumner. 
The  defendants  adduced  no  evidence. 
The  questions  left  by  the  learned  judge  to 
the  jury,  with  their  answers  thereto,  were 
as    follows : — 

(1.)  Were  words  spoken  by  the  defendants 
of  the  plaintiff  imputing  moral  misconduct 
between  plaintiff  and  Mrs.  Ellen  Roberts? — 
Yes. 

(2.)  Were  they  spoken  of  him  in  the  way 
of  his  calling,  i.e.,  in  such  a  way  as  to 
imperil  the  retention  of  his  office? — Yes. 

(3.)  Did  they  impute  that  he  was  unfit 
to  hold  his  office? — ^Yes. 

And  the  jury  fixed  the  damages  at  lOL 
The  learned  judge  adjourned  the  case  for 
further  argument  in  London,  and  in  the 
course  of  that  argument  counsel  for  the  de- 
fendants -  again  admitted  that  the  county 
council  would  naturally  not  allow  a  master 
who  was  carrying  on  an  immoral  intercourse 
to  stop  in  the  school  and  teach  children,  but 
stated  that  this  admission  would  be  equally 
true  of  any  other  person  occupying  a  public 
position.  After  hearing  arguments  on  the 
law  Lush,  J.,  entered  judgment  for  the  plain- 
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tiff   in   accordance   with   the  verdict  <^  the 
jury. 

The  Court  of  Appeal  (Swinfen  Eady,  L.J., 
Warrington,  L.J.,  and  Bray,  J. )  set  aside  this 
judgment  on  the  ground  that  words  imputing 
adultery  or  immoral  conduct^  even  when 
spoken  of  a  man  holding  an  office  or  carrying 
on  a  profession  or  business,  were  not  action- 
able without  special  damage  unless  the  words 
related  to  his  conduct  in  [483]  the  office,  pro- 
fession, or  business,  or  the  imputation  was 
connected  with  his  professional  duties,  except 
in  the  case  of  a  clergyman  holding  clerical 
preferment  or  employment,  and  that  the  im- 
putation upon  the  plaintiff  was  not  connected 
with  his  occupation  or  employment. 

Hir  Robert  FvtUay,  K.C.,  Mortimer  Mont- 
gomery, K,C.,  T.  E.  Morris  and  Arthur  A. 
Thomas  for  appellant. 

Greer,  K,C.,  T,  Artemus  Jones  and  Clement 
Davies  for  respondents. 

Baker  A  Naime,  solicitors  for  appellant. 

Rhys  Roberts  d  Co.,  for  Lloyd  Oeorge  d 
Oeorge,  Criooieth,  solicitors  for  respondents. 

[487]  Viscount  Haij>ane. — ^My  Lords,  the 
question  in  this  appeal  is  whether  the  appel- 
lant, who  was  plaintiff  in  the  action,  [488] 
can  recover  general  damages  for  an  untrue 
verbal  imputation  of  immoral  conduct  with 
a  married  woman.  He  is  a  certificated 
teacher  and  is  the  senior  master  of  a  council 
school  in  Wales.  It  is  not  in  dispute  that 
the  imputation  of  such  conduct,  if  believed, 
would  be  seriously  prejudicial  to  a  person  in 
his  position,  and  might  lead  to  the  loss  of 
an  appointment  which,  concerned  as  it  is 
with  the  teaching  of  the  young,  implies  in 
the  person  who  holds  it  freedom  from  re- 
proach of  this  kind.  At  the  same  time  it 
must  be  remembered  that  the  position  of  a 
certificated  teacher  is  not  unique  in  this  re- 
spect, for  there  are  many  other  appointments 
that  are  held  on  a  similar  condition,  express 
or  implied. 

The  school  in  which  the  appellant  was  em- 
ployed was  looked  after  by  his  aunt,  as  care- 
taker, and  she  was  in  the  habit  of  employing 
the  husband  of  a  Mrs.  Ellen  Roberts  to  du 
some  of  the  cleaning.  The  respondent,  Mrs. 
Jones,  is  found  by  the  jury  before  which  the 
action  was  tried  -to  have  spoken  words  imput- 
ing moral  misconduct  between  the  appellant 
and  Mrs.  Roberts.  Mrs.  Jones  was  the  defend- 
ant in  the  action,  and  her  huband  was  joined 
as  being  liable  for  his  wife's  tort.  The  jury 
found  further,  in  response  to  questions  from 
Lush,  J.,  who  tried  the  case,  tJiat  the  words 
''were  spoken  of  him  in  the  way  of  his  calling, 
that  is,  in  such  a  way  as  to  imperil  the 
retention  of  his  office,''  and  further  that  ''the 
words  imputed  that  he  was  unfit  to  hold  his 
office."    It  is,  however,  clear  that  there  was 


1034 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


no  evidence  that  anv  words  were  used  which 
referred  to  his  office  or  his  conduct  in  it, 
and  the  first  part  of  the  finding  cannot  be 
relied  on  as  anything  more  than  an  inference. 
Nor  was  there«'  any  evidence  of  the  use  of 
words  whidi  could,  by  the  terms  used,  bear 
out  the  second  part  of  the  finding.  It  was, 
moreover,  not  alleged  that  the  appellant  had 
been  dismissed  or  otherwise  pecuniarily  in- 
jured in  his  calling,  and  indeed  there  was  no 
evidence  whatever  of  special  damage.  The 
jury,  however,  assessed  general  damages  at 
10/..  Upon  these  findings  Lush,  J.,  reserved 
the  question  of  law,  whether  the  appellant 
was  entitled  to  judgment,  and  afterwards, 
having  heard  arguments,  delivered  a  consid- 
ered opinion,  as  the  result  of  which,  after 
examining  the  authorities,  he  decided  for  the 
appellant.  In  the  course  of  the  argument 
before  him,  counsel  for  the  present  respond- 
ents admitted  that  the  local  educational  au- 
thority would  naturally  not  allow  a  teacher 
to  remain  in  the  school  and  teach  [489]  chil- 
dren if  he  were  carrying  on  an  immoral  in- 
tercourse. But  he  said  that  his  admission 
was  meant  to  have  nothing  in  it  distinctive 
of  the  ofiice  of  a  teacher,  and  that  he  admit- 
ted only  what  would  apply  equally  in  the 
case  of  other  offices. 

The  Court  of  Appeal  reversed  the  judg- 
ment of  Lush,  J.,  and  entered  judgment  for 
the  respondents. 

After  examining  the  authorities,  I  have 
come  to  the  conclusion  that  the  Court  of 
Appeal  were  right,  and  that  the  judgment  of 
Lush,  J.,  notwithstanding  the  care  which  ho 
had  obviously  bestowed  on  it,  cannot  be  sup- 
ported. He  seems  to  have  regarded  the  de- 
cided cases  as  having  laid  down  a  broad  prin- 
ciple, which  could  be  legitimately  extended 
to  a  case  like  the  present.  My  Lords,  I  think 
that  is  not  so.  The  action  for  slander  has 
been  evolved  by  the  Courts  of  common  law 
in  a  fashion  different  from  that  which  ob- 
tains elsewhere.  As  one  of  the  consequences 
the  scope  of  the  remedy  is  in  an  unusual 
degree  confined  by  exactness  of  precedent. 
It  is  not  for  reasons  of  mere  timidity  that 
the  Courts  have  shown  themselves  indis- 
posed to  widen  that  scope,  nor  do  I  think 
your  Lordships  are  free  to  regard  the  ques- 
tion in  this  case  as  one  in  which  a  clear 
principle  may  be  freely  extended.  Lord 
Herschell,  in  his  judgment  in  Alexander  v. 
Jenkins  [1892]  1  Q.  B.  797,  801,  remarked  of 
this  very  point  that  "when  you  are  dealing 
with  some  legal  decisions  which  all  rest  on 
a  certain  principle,  you  may  extend  the  area 
of  those  decisions  to  meet  cases  which  fall 
within  the  same  principle;  but  where  we  are 
dealing  with  such  an  artificial  law  as  this 
law  of  slander,  which  rests  on  the  most  ar- 
tificial distinctions,  all  you  can  do  is,  I  think, 
to  say  that  if  the  action  is  to  be  extended 


to  a  class  of  cases  in  which  it  has  not  hitherto 
been  held  to  lie,  it  is  the  Legislature  that 
must  make  the  extension  and  not  the  Court.'* 
There  is  a  difference  between  slander  and 
libel  which  has  been  established  by  the  au- 
thorities, and  which  is  not  the  less  real  and 
far-reaching  because  of  the  fact  that  it  i& 
explicable  almost  exclusively  by  the  different 
histories  of  the  remedies  for  two  wrongs  that 
are  in  other  respects  analogous  in  their  char- 
acters. The  greater  importance  and  scope  of 
the  action  for  libel  was  mainly  attributable 
to  the  appearance  of  the  printing  press.  The 
Court  of  Star  Chamber  quickly  took  special 
cognizance  of  libel,  regarding  it  not  merely 
as  a  crime  punishable  as  such,  but  as  [490] 
a  wrong  carrying  the  penalty  of  general 
damages.  After  the  Star  Chamber  was  abol- 
ished by  the  Long  Parliament  much  of  the 
jurisdiction  which  its  decisions  had  eMab- 
lished  and  developed  in  cases  of  libel  sur 
vived,  and  was  carried  on  by  the  Courts  of 
common. law  to  whom  it  passed. 

The  history  of  the  action  for  slander  is 
radically  different.  Slander  never  became 
punishable  in  the  civil  Courts  as  a  crime. 
In  early  days  the  old  local  Courts  took  cog- 
nizance of  it  as  giving  rise  to  claims  for 
compensation.  When  these  Courts  decayed, 
the  entire  jurisdiction  in  cases  of  defamation 
appears  to  have  passed,  not  to  the  Courts 
of  the  King,  but,  at  first  at  all  events,  to  the 
Courts  of  the  Church.  However,  after  the 
Statute  of  Westminster  the  Second  had  en- 
abled novel  writs  in  consimili  casu  to  be 
issued,  the  action  on  the  case  for  spoken 
words  began  to  appear  as  one  which  the 
Courts  of  the  King  might  entertain.  Subse- 
quently to  the  Reformation,  when  the  authi'i- 
ity  of  the  Courts  of  the  Church  received  a 
heavy  blow  and  began  to  wane,  the  Courts 
of  the  King  ccmmenced  the  full  assertion  of 
a  jurisdiction  in  claims  arising  out  of  spoken 
defamation  concurrent  with  that  of  the  spir- 
itual tribunals.  As  might  have  been  expected 
of  civil  Courts,  whose  concern  had  been  pri- 
marily with  material  rights  and  not  %vith 
discipline  as  such,  the  new  jurisdiction  in 
claims  baaed  on  slander  appears  to  have  been 
directed  to  the  ascertainment  of  actual  dam- 
age suffered  and  to  a  remedy  limited  to  s^uch 
damage.  Tliis  explains  the  restricted  char- 
acter of  the  development  of  the  remedy  and 
the  tendency  to  confine  its  scope  by  the  as- 
sertion that  actual  damage  was  the  gist  of 
the  action.  The  observations  of  Pollock. 
C.B.,  in  the  course  of  his  judgment  in  Gall- 
wey  V.  Marshall,  9  Kxch.  294,  illustrate  the 
importance  of  these  considerations.  The  rule 
thus  established  was  to  some  extent  relaxed 
in  its  form  bv  decisions  which  in  certain 
nominate  cases  treated  particular  types  of 
slander  as  so  injurious  by  their  very  nature 
that  the  suffering  of  actual  damage  might  be 
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presumed  and  need  not  be  proved.    These  ex- 
ceptional types  of  slander  comprised  imputa- 
tions of  the  commission  of  serious  criminal 
offences,   imputations  of  suffering  from  cer- 
tain   noxious    diseases,    and    imputations    of 
special    forms    of    misconduct    which    would 
manifestly   prejudice  a  man   in   his   calling. 
But,  as  a  general  principle,  as  to  the  action- 
able character  of   [491]    words  spoken  of  a 
man  to  his  disparagement  in  his  calling  the 
Courts,  with  an  exception  to  which  I  will  refer 
later,  appear  on  the  balance  of  authority  to 
have  laid  down  the  limitation  that  the  words 
must    have    been    actually    spoken    of    him 
"touching"  or  "in  the  way**  of  that  calling. 
In  Lumby  v.  AUday,  1  Cromp.  &  J.  301,  305, 
Bayley  B.  said:     "Every  authority  which  I 
have    been    able    to    find,    either    shows    the 
want  of  some  general  requisite,  as  honesty, 
capacity,  fidelity,  &c.,  or  connects  the  impu- 
tation   with   the   plaintiff's   office,   trade,   or 
business."     In  speaking  of  the  imputation  of 
such  a  want  of  "general  requisite"  as  action- 
able in  itself  I  think  that  Bayley,  B.,  was 
referring    to    certain    decisions   which    show 
that,  in  the  case  of  a  trader,  the  Courts  con- 
strued language  which  might  affect  his  credit 
to  be   presumed  to  be   directed  against  his 
credit  as  a  trader,  although  no  express  "col- 
loquium" touching  his  trade  had  been  proved. 
The  Courts,  who  leaned  specially  to  the  pro- 
tection of  traders,  appear  to  have  made  this 
presumption  almost,  if  not  quite,  as  matter 
of  law  for  the  security  of  commerce.     But 
Bayley,  B.,  observed  that  the  words  must  be 
such  as  to  have  "a  natural"  as  distinguished 
from  a  merely  probable  tendency  to  damage 
the  plaintiff's  reputation  in  his  calling.     In 
Jones  V.  Littler,  7  M.  &  W.  423,  426,  Parke, 
B.,   laid   down    this   exception   to   much    the 
same  effect.     A  brewer  was  alleged  to  have 
been  locked  up  for  debt.     It  was  found  that 
in  the  "colloquium"  he  had  been  referred  to 
as  a  brewer.     But  Parke,  B.,  said  that  "even 
if*  the  words  "were   spoken  of  him  in  his 
private  character,  I  think  the  case  of  Stanton 
v.  Smith,  2  Ld.  Raym.  1480,  is  an  authority 
to    shew    that   the   words   would    have   been 
actionable,  because  they  must  necessarily  af- 
fect him   in  his  trade."     The  older  case  of 
Reeve  v.  Holgate  (1671)  2  Lev.  62,  lays  down 
the  rule  similarly.     But  it  proceeds  on  the 
ground  that  the  words  themselves  supply  the 
"colloquium,"  for  "they  appear  to  be  spoke 
of  his  trade."    This  readiness  to  make  a  pre- 
sumption as  regards  language  which  might 
affect  the  credit  of  a  trader  of  damage  arising 
from  words  alleging  insolvency,  notwithstand- 
ing that  the  imputation  is  not  in  terms  made 
about  him  in  his  capacity  of  trader,  has  not 
been    extended   to   other   callings.     There   is 
indeed  at  least  one  other  illustration  of  such 
readiness  disclosed  by  the  books  in  the  case 
of  a  clergyman  who  holds  a  benefice  or  an 
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ecclesiastical  position  of  temporal  profit  [492] 
which  may,  by  the  very  terms  on  which  it 
is  held,  be  put  in  peril  of  forfeiture  by  the 
slander.    But  this  is  an  exception  which  has 
tio  application,  notwithstanding  peril  of  in- 
jury t-o  his  reputation  in  his  calling,  if  the 
clergyman  does  not  hold  his  benefice  or  posi- 
tion actually  on  these  terms.    Subject  to  the 
carefully-guarded  exceptions  to  which  I  have 
referred,    the    rule    is    that    laid    down    in 
Comyns*  Digest,  "Action  upon  the  Case  for 
Defamation"   (D.  27)  :     "But  words  not  ac- 
tionable  in   themselves,   are   not   actionable, 
when  spoken  of  one  in  an  office,  profession 
or  trade,  unless  they  touch  him  in  his  office, 
etc."    In  Doyley  v.  Roberts,  3  Bing.  N.  Cas. 
835,  32  E.  C.  L.  346,  Tindal,  C.J.,  applied  the 
law  as  laid  down  in  this  passage  by  refusing 
relief  to  an  attorney  of  whom  it  was  falsely 
said  that  he  had  defrauded  his  creditors  and 
been   horsewhipped   off   the   course   at   Don- 
caster.    That  this  is  the  basic  principle  which 
limits  the  cases  in  which  the  common   law 
permits  general  damages  to  be  awarded  was 
laid  down  in  striking  language  in  the  judg- 
ment of  the  Court  of  King's  Bench  in  Ayre 
v.  Craven,  2  Ad.  &  El.  2,  7,  29  E.  C.  L.  11, 
13,  delivered  by  Lord  Denman,  C.J.     "Some 
of  the  cases,"  he  said,  "have  proceeded  to  a 
length  which  can  hardly  fail  to  excite  sur- 
prise;  a  clergyman  having  failed  to  obtain 
redress  for  the  imputation  of  adultery;  and 
a  schoolmistress  having  been  declared  incom- 
petent to  maintain  an   action  for  a  charge 
of  prostitution.    Such  words  were  undeniably 
calculated  to  injure  the  success  of  the  plain- 
tiffs   in    their   several    professions;    but   not 
being  applicable  to  their  conduct  therein,  no 
action    lay."     There    a   physician    had    been 
accused  of  adultery,  but  the  words  did  not 
in  terms  connect  the  imputation  with  any- 
thing done  by  him  when  acting  in  a  profes- 
sional capacity.     This  decision  was  followed 
in  James  v.  Brook,  9  Q.  B.  7,  14,  58  E.  C.  L. 
7,   14,  when   it  was  said  that  "even  if  the 
words  have  a  natural  tendency  to  produce 
injury  in  the  profession,  the  declaration  is 
wholly   wanting   in   any   explanation   of   the 
way  in  which  the  speaker  connected  the  con- 
duct with  the  profession." 

My  Lords,  I  think  that  these  authorities 
and  others  which  were  referred  to  in  the 
arguments  at  the  Bar  have  settled  the  law 
too  firmly  to  admit  of  our  extending  the 
exceptions  which  have  been  made  further 
than  the  decided  cases  go.  I  agree  with  what 
was  said  by  Ix>rd  Herschell  in  the  judgment 
in  Alexander  v.  Jenkins  [1892]  1  Q.  B.  797, 
which  I  have  already  quoted,  and  with  the 
carefully-guarded  judgment  [493]  of  Swinfen 
Eady,  L.J.,  in  the  present  case.  If  we  were 
to  admit  that  an  action  for  slander  can  lie 
in  the  case  of  a  «»choolma8ter  who  has  not 
proved  either  that  the  words  were  spoken  of 
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bim  ^'touching  or  in  the  way  of  his  calling/* 
or  that  he  has  suflered  the  actual  damage 
which  iff  the  historical  foundation  of  the  ac- 
tion, and  is  even  now  its  normal  requisite,  I 
think  we  should  be  overruling  Ayre  v.  Craven, 
2  Ad.  &  El.  2,  29  £.  C.  L.  11,  and  other 
decisions  of  great  authority,  and  should  be 
doing  what  only  the  Legislature  can  do  to- 
day. It  required  an  Act  of  Parliament,  the 
Slander  of  Women  Act,  1891,  to  enable  a 
woman  to  recover  general  damages  for  an 
imputation  of  unchastity.  In  my  opinion  it 
would  require  an  analogous  Act  to  enable  the 
present  appellant  to  recover  such  damages 
for  an  imputation  of  adultery  which  was  not 
obviously  directed  to  his  reputation  as  a 
schoolmaster.  I  am  therefore  of  opinion  that 
we  have  no  option  to  do  anything  but  dis- 
miss this  appeal  with  costs. 

LoBD  SuMNEB. — ^My  Lords,  the  facts  of  this 
case  are  of  a  familiar  kind.  The  appellant, 
Mr.  David  Jones,  is  headmaster  of  the 
Llidiardau  Council  School,  Rhoshirwaen, 
Pwllheli.  He  is  an  unmarried  man  and  lives 
with  his  aunt.  In  May,  1914,  Ellen  Jones, 
who  is  a  farmer's  wife,  told  Elizabeth  Jones, 
and,  as  was  alleged,  Eliza  Griffiths  too,  that 
Mr.  David  Jones  had  committed  adultery 
with  Ellen  Roberts.  What  is  more,  she  added 
that  Ellen  Roberts  herself  had  told  her  so. 
This  came  to  the  appellant's  ears,  and  no 
doubt  not  to  his  alone,  and  he  sued  Ellen 
Jones  and  her  husband  for  slander.  A  Car- 
narvon common  jury  awarded  him  IQL, 
which  seems  to  show  that  they  thought  it 
an  ordinary  matter,  but  it  is  only  fair  to 
him  to  say  that  the  defendants  did  not  ven- 
ture to  support  the  charge,  and  for  their 
part  had  no  merits  whatever.  It  is  accord- 
ingly just  the  sort  of  case  in  which  a  conten- 
tion fundamentally  challenging  long-settled 
law  would  be  brought  before  your  Lord- 
ships. 

Lush,  J.,  at  the  trial  put  to  the  jury,  with 
other  questions,  these  two:  "Were  they  (the 
words  charged)  spoken  of  him  (the  plaintiff) 
in  the  way  of  his  calling,  i.  e.,  in  such  a  way 
as  to  imperil  the  retention  of  his  office?"  and 
''Did  they  impute  that  he  was  unfit  to  hold 
his  office?"  The  jury  said  "Yes"  to  both. 
Evidence  of  the  suggested  tendency  to  affect 
the  plaintiff  in  his  office  was  not  called,  an 
[494]  admission  having  been  made  by  coun- 
sel for  the  defendants.  Of  this  admission 
two  versions  exist.  The  difference  in  form  is 
slight,  and  no  difference  in  substance  was 
intended,  but  I  think  that  the  one  actually 
made  before  verdict,  in  the  hearing  of  the 
jury,  is  the  one  that  should  prevail.  The 
substance  of  it,  according  to  the  shorthand 
note,  is: — 

"Lush,  J.:  'Can  you  suggest,  Mr.  Arte- 
mua  Jones,  that  if  a-  schoolmaster,  in  a  place 


like  this,  is  found  misconducting  himself 
with  a  married  woman  he  is  not  likely  to 
suffer  in  his  employment?' 

"Mr.  Artemus  Jones  (for  the  defendants): 
'I  submit  that  he  would  suffer  no  more  than 
a  man  following  any  other  occupation,  and  I 
submit  again  that  in  order  to  get  this  evi- 
dence in,  the  foundation-stone  must  be  laid— 
that  the  words  were  spoken  of  him  in  the 
way  of  his  profession.' 

"Lush,  J.:  'But  you  don't  want  evidence 
to  show  that  he  would  not  be  kept  in  his 
employment  if  he  misconducted  himself  in 
this  way,  but  it  does  not  follow  that  the 
words  were  spoken  of  him  in  the  way  of  his 
profession.' 

"Mr.  Montgomery  (for  the  plaintiff) : 
'This  is  a  fact  upon  which  evidence  ought 
to  be  given.* 

"Lush,  J. :  Then  you  may  take  it  that  it 
would  be  injurious.' " 

The  words  of  the  slander  itself  made  no 
allusion  to  the  appellant's  calling  at  all,  and 
Elizabeth  Jones,  to  whom  they  were  spoken, 
when  asked  in  cross-examination  "The  words 
were  spoken  to  you  not  in  reference  to  his 
position  as  a  schoolmaster  at  all?"  said  "Xot 
at  all."  As  for  Eliza  Griffiths,  she  failed 
even  to  prove  publication.  I  therefore  agree 
with  the  judgment  of  the  Court  of  Appeal 
that  "there  was  no  evidence  to  leave  to  tho 
jury  on  the  first  part  of  question  2,  namely, 
'Whether  the  words  were  spoken  of  the  plain- 
tiff in  the  way  of  his  calling,' "  and  counsel's 
admission  was  merely  that  such  words  would 
be  of  an  injurious  tendency  in  the  case  of 
most  men,  including  the  plaintiff.  The  quesi- 
tion,  therefore,  comes  to  be  tliis:  "In  the 
absence  of  proof  of  special  damage,  of  which 
none  was  given,  is  an  imputation  of  adultery 
made  against  a  man,  who  is  in  fact  a  school- 
master but  is  not  spoken  of  as  such,  a  matter 
which  is  actionable  per  se?" 

My  Lords,  I  think  it  was  recognized  in  the 
appellant's  argument  that  such  an  imputa- 
tion does  not  necessarily  and  always  do  harm. 
The  form  in  which  the  appellant's  proposition 
was  eventually  [495]  advanced  was  that 
words  are  actionable  per  se  the  natural  conse- 
quence of  which  in  ordinary  circumstances 
would  be  to  injure  the  person  of  whom  they 
are  spoken,  or,  alternatively,  that  words 
which  impute  to  one  who  follows  a  particular 
calling  the  want  of  a  general  requisite  for 
persons  in  that  calling  are,  as  a  natural  con- 
sequence, damaging  to  them,  and  are  there- 
fore actionable  without  proof  of  special 
damage. 

On  this  contention  the  following  observa- 
tions arise  at  the  outset.  If  words  spoken 
of  a  person  following  a  particular  calling  are 
actionable  per  se,  when  they  impute  the  want 
of  a  general  requisite  for  that  calling,  how 
came  it  that  a  statute  was  required  in  1891 
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to  enable  a  woman  to  gue  for  an  imputation 
of  unchastity,  whether  she  was  in  employ- 
ment or  not>  in  the  absence  of  proof  of  special 
damage?  A  reputation  for  chastity  was  cer- 
tainly a  general  requisite  for  many  of  the 
employments  of  women  before  1891,  and,  con- 
sidering that  judges  have  not  been  unfriendly 
to  such  plaintiffs,  I  think  it  would  have  been 
held  to  be  generally  requisite  in  almost  all 
if  such  a  conclusion  would  have  done  the 
victim  of  the  slander  any  good.  Nevertheless 
the  Act  had  to  be  passed,  because  without 
it  no  woman  had  a  remedy  for  spoken  charges 
of  unchastity,  unless  they  were  either  spoken 
of  her  in  the  way  of  her  calling  or  were 
followed  by  provable  damage. 

Next,  how  comes  it  that  several  generations 
of  pleaders,  in  days  when  pleadings  followed 
the  law  and  often  were  its  best  expression, 
always  averred  that  slanders  were  spoken  "of 
and  concerning  the  plaintiff  in  his  profession 
or  calling,"  stating  it?  Nobody  ever  pleaded 
that  the  plaintiff's  calling  was  this  or  that, 
and  the  defendant  spoke  and  published  of 
him  the  words  following,  meaning  thereby 
that  he  was  lacking  in  some  quality  generally 
requisite  in  his  said  calling;  yet  such  an 
averment,  if  good,  would  have  helped  many  a 
lame  case  over  the  stile.  Nobody  ever  tried 
to  demur  to  the  averment  that  the  words 
were  spoken  of  and  concerning  the  plaintiff 
in  his  profession  or  calling.  On  the  contrary, 
such  an  averment  was  expressly  held  to  be 
proper  and  necessary:  James  v.  Brook,  9 
Q.  B.  7,  58  E.  C.  L.  7. 

Thirdly,  except  in  the  case  of  slanders  im- 
puting incontinence  to  beneficed  clergymen  of 
the  Church  of  England  and  slanders  imputing 
insolvency  to  persons  who  in  fact  are  trades- 
men (which  last  is  [496]  probably  not  a  real 
exception),  no  plaintiff,  at  least  since  the 
time  of  Comyns*  Digest,  has  ever  recovered 
damages  for  a  spoken  imputation  of  incon- 
tinence, unless  he  either  showed  that  the 
words  were  spoken  of  him  in  his  calling  or 
proved  actual  damage.  Earlier  cases,  so  far 
as  they  seem  to  be  to  the  contrary,  can,  I 
think,  be  accounted  for.  They  are  often  badly 
or  too  briefly  reported;  they  are  often  cases 
in  which  after  verdict  the  necessary  allega- 
tion and  proof  that  the  words  were  spoken 
of  and  touched  the  plaintiff  in  his  calling 
were  presumed  as  a  matter  of  course.  How 
is  this  blank  in  the  authorities  to  be  ex- 
plained, if  the  appellant's  proposition  be 
sound?  For  three  centuries  the  Courts  have 
been  dealing  with  such  imputations.  They 
are,  and  long  have  been, — such  is  the  weak- 
ness of  our  nature — a  favourite  weapon  in 
the  armoury  of  controversialists,  male  and 
female,  in  private  life,  and  mankind  has  so 
often  acted  on  the  proverb  that  "hard  words 
break  no  bones,"  that  special  damage  has 
rarely  been   proved  to  have  occurred.     My 
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Lords,  before  these  considerations  can  be  an- 
swered, it  must  be  shown  that  the  law  has 
long  been  grievously  misunderstood,  and  that 
requires  cogent  proof  indeed. 

My  Lords,  I  will  not  cite  at  length  the 
case' of  Ayre  v.  Craven,  2  Ad.  &  El.  2,  29 
E.  C.  L.  11.  I  will  only  observe  that,  accord- 
ing to  the  report  in  the  Law  Journal,  4  L. 
J.  K.  B.  35,  the  plaintiff  was  an  ordinary 
doctor  at  Hull,  and  so  did  not  belong  to  that 
class  of  medical  practitioners,  which  the  ap- 
pellant's counsel  postulated  but  never  de- 
fined, for  whose  professional  wellbeing  a  repu< 
tation  at  least  for  continence  was  said  not 
to  be  a  general  requisite.  Instead  I  will  refer 
to  three  cades  long  ago  decided,  and  never, 
so  far  as  I  know,  authoritatively  impugned. 
In  Doyley  v.  Roberts,  3  Bing.  N.  Cas.  835, 
840,  32  E.  C.  L.  346,  349,  in  1837,  the  jury 
found,  first,  that  the  words  were  not  spoken 
of  the  plaintiff  in  his  business  as  an  attorney, 
but,  second,  that  the  words  had  a  tendency 
to  injure  him  professionally.  It  was  held  in 
banc  that  this  was  a  verdict  for  the  defend- 
ant. As  Vaughan,  J.,  said,  "When  the  jury 
found  that  these  words  were  not  spoken  of 
the  plaintiff  in  his  character  of  attorney, 
they  took  the  sting  out  of  the  imputation," 
and  the  passage  from  Comyns'  Digest  was 
cited  with  approval,  which  says  "words  not 
actionable  in  themselves,  are  not  actionable 
when  spoken  of  [4971  one  in  office,  profes- 
sion or  trade,  unless  they  touch  him  in  his 
office." 

Ten  years  afterwards,  in  Pemberton  v. 
Colls  (1847)  10  Q.  B.  4G1,  468,  59  E.  C.  L. 
461,  468,  the  Court  of  Queen's  Bench  had 
before  it  the  following  proposition  from  Star- 
kie  on  Slander:  "Where  a  person  holds  an 
office  or  situation,  in  which  great  trust  and 
confidence  must  be  reposed  in  him,  words 
which  impeach  his  integrity  generally,  though 
they  contain  no  express  reference  to  his  office, 
are  actionable;  since  they  must  necessarily 
attach  to  him  in  his  particular  character, 
and  virtually  represent  him  as  unfit  to  hold 
that  office  or  situation."  In  a  considered 
judgment  the  Court  rejected  it.  I  think  that 
virtually  this  is  the  very  proposition  which 
is  before  your  I>ordships  to-day. 

In  delivering  the  judgment  of  the  Court 
of  Exchequer  in  Foulger  v.  Newcomb  (1867) 
L.  R.  1  Exch,  327,  330,  in  1867,  Channell,  B., 
says:  "One  essential  ingredient  of  a  good 
cause  of  action  for  defamation  is  damage. 
The  rules  ...  as  to  the  cases  in  which 
such  damage  is  implied  by  law  are  somewhat 
arbitrary;  but  the  more  important  principles 
of  them  are  now  clearly  defined. 
First,  that  from  spoken  words  which  impute 
misconduct  in  an  office,  trade,  profession  or 
business,  the  law  implies  actionable  damage. 
Secondly,  that     .  they  are  actionable 

if  they  are  shown  actually  to  cause  (as  their 
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legal  and  natural  consequence)  damage  of  a 
character  which  the  law  will  recognise.  In 
order  that  the  rule  as  to  slander  of  a  man 
in  his  business  may  apply,  it  is  necessary 
that  the  words  (being  capable  of  having  ref- 
erence to  his  business)  should  in  fact  be 
spoken  of  him  in  respect  of  his  business. 
.  .  .  Next,  it  must  appear  that  they  tend 
to  prejudice  him  in  that  business." 

My  Lords,  Lush,  J.,  in  the  judgment  which 
the  appellant  supports,  disputes  the  necessity 
thus  alleged  by  Channell,  B.  ''I  have  come 
to  the  conclusion,"  he  says,  "that  in  certain 
cases  depending  on  the  circumstances  of  the 
case,  it  is  not  necessary,  in  order  to  maintain 
an  action,  for  the  plaintiff  to  establish  that 
the  speaker  did  impute  to  the  person  defamed 
that  he  was  guilty  of  some  misconduct  in  the 
course  of  discharging  the  duties  of  his  office. 
.  .  .  I  think  the  expression  'in  relation  to 
his  calling,'  does  not  refer  to  the  words  used 
by  the  speaker  ...  in  my  opinion  the 
n)eaning  of  that  expression  is  this,  that  if 
the  plaintiff  cannot  prove  special  damage, 
[4981  he  must  prove  that  the  words  were 
spoken  of  him  in  such  a  ^ay  and  with  such 
consequence,  having  regard  to  his  calling 
.  .  that  the  words  spoken  would  ncces- 

sari  I V  affect  him  in  the  following  of  that 
calling." 

It  was  in  the  last  words  of  this  proposition 
that  the  appellant's  counsel,  at  your  Lord- 
ships' Bar,  preferred  to  substitute  for  "neces- 
sarily" the  words  "as  a  natural  consequence," 
or  words  to  that  effect.  The  learned  judge 
relied  on  a  class  of  cases  in  which  it  has 
been  held  that  words  imputing  want  of  credit 
or  insolvency  to  a  person  who,  in  fact,  is  a 
tradesman  are  actionable  per  se,  even  though 
the  speaker  has  not,  by  his  words  or  other- 
wise, shown  that  the  imputation  is  made 
upon  the  plaintiff  in  his  trade.  Best  v.  Loit, 
1  Roll.  Abr.  59  (case  6),  is  an  early  instance. 
Others  are  Stanton  v.  Smith,  2  Ld.  Raym. 
1480;  and  Whittington  v.  Gladwin  (1826*)  5 
B.  k  C.  180,  11  E.  C.  L.  195.  It  is  unneces- 
sary to  examine  such  cases  in  detail,  for  the 
reason  for  them  is  this,  as  given  by  Parke, 
B.,  in  Jones  v.  Littler,  7  M.  &  W.  423,  426: 
"Here  the  imputation  is  that  of  insolvency, 
which  must  be  injurious;  for  if  a  tradesman 
be  incapable  of  paying  all  his  debts,  whether 
in  or  out  of  trade,  his  credit  as  a  tradesman, 
which  depends  on  his  general  solvency,  must 
be  injured."  The  explanation  is  thus  pe- 
culiar to  the  case  of  tradesmen.  The  rule 
appears  to  be  one  going  rather  to  the  con- 
struction of  the  words  used  and  laying  down 
that  mention  of  want  of  credit  implies  prima 
facie  a  reference  to  some  trade  involving 
credit,  than  one  going  to  the  question  whether 
words  can  be  actionable  per  se  except  words 
imputing  crime  or  certain  diseases  or  actu- 
ally touching  the  party  defamed  in  his  trade. 


In  any  case,  it  has  not  been  carried  beyond 
cases  of  tradesmen,  nor  could  it  be  said  here 
that  the  imputation  was  one  which  must 
necessarily  have  been  injurious  to  a  school- 
master. On  the  contrary,  to  use  Parke,  B.'a 
observation  on  Ay  re  v.  Craven,  2  Ad.  &  E.  2, 
29  E.  C.  L.  11,  and  Doyley  v.  Roberts,  3 
Ring.  N.  Cas.  835,  32  E.  C,  L.  346,  "it  was 
possible  that  such  imputations  of  incorrect 
conduct,  out  of  the  line  of  their  respective 
professions,  might  not  injure  their  profes- 
sional characters." 

I  think  that,  apart  from  this  line  of  cases 
about  tradesmen.  Lush,  J.,  founded  himself 
on  a  misreading  of  the  often-quoted  expres- 
sion of  [499]  Bayley,  B.,  in  Lumby  v.  Allday, 
1  Cromp.  &  J.  301,  305,  "either  shows  the 
want  of  some  general  requisite,  as  honestir, 
capacity,  fidelity,  &c.,  or  connects  the  impu- 
tation with  the  plaintiff's  office,  trade,  or 
business."  He  treated  this  s^itance  aa  laying 
down  two  criteria  of  slanders  actionable  per 
se,  either  of  which  would  suffice,  aa  if  words 
connecting  the  imputation  with  the  plaintiiTs 
office  stood  in  contradistinction  to  words 
which  did  not  so  connect  it  with  his  office, 
but  merely  imputed  to  him  the  w^ant  ot 
something  which  would  be  generally  requisite 
for  such  office.  This  sentence,  however,  only 
purports  to  summarizse  the  authorities,  and 
in  the  sense  in  which  it  was  understood  by 
Lush,  J.,  the  authorities  do  not  bear  it  out. 
Furthermore,  the  general  requisites  of  which 
it  speaks  are  qualities  at  large,  whether 
moral  or  intellectual,  and  such  qualities  only 
become  requisites  when  they  are  requisite 
for  something  else.  •  Fidelity,  for  example,  is 
a  requisite  of  an  employment  of  trust.  Ca- 
pacity implies  such  kind  of  capacity  as  the 
particular  occupation  requires.  Thus  the 
first  part  of  the  sentence,  like  the  second, 
involves  a  reference  to  the  plaintiff's  calling: 
it  opposes  an  imputation  of  the  want  of 
some  general  requisite  for  that  calling  to 
particular  imputations  on  his  conduct  in  that 
calling.  I  agree  with  the  passage  in  the 
judgment  of  the  Court  of  Appeal  [1916]  1 
K.  B.  361,  360:  "In  our  opinion,  words 
imputing  adultery,  profligacy,  immoral  con- 
duct, or  the  like,  whether  referring  to  be- 
haviour on  a  particular  occasion  or  to  con- 
duct in  general,  even  when  spoken  of  a  man 
holding  an  office  or  carrying  on  a  profession 
or  business,  are  not  actionable  without  spe- 
cial damage  unless  they  relate  to  his  conduct 
in  the  office,  profession,  or  business,  or  the 
imputation  is  connected  with  his  professional 
duties." 

Mv  Lords,  it  has  often  been  said  that  the 
right  to  sue  for  words  spoken,  when  no  dam- 
age can  be  proved,  ought  not  to  be  extended. 
As  Martin,  B.,  observes  in  Allsop  v.  AIlsop 
(1860)  29  L.  J.  Exch.  316,  317.  "The  law  is 
jealous  of  actions  for  mere  words,  and  the 
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rules  limiting  these  actions  ought  to  be  ad< 
hered  to  here."  I  am  sure  that  no  one  who 
has  had  even  a  short  experience  of  the  busi- 
ness of  an  ordinary  civil  assize  would  ques- 
tion the  wisdom  of  this  caution.  If  a  change 
of  the  law  is  desired,  it  is  from  the  Legis- 
lature, as  it  was  in  1891,  that  relief  must 
be  sought.  It  could  be  simply  obtained  either 
by  enacting  that  [5001  a  schoolmaster,  &c., 
should  be  deemed  to  be  a  woman  within  54 
&  55  Vict.  c.  51,  8.  1,  or  that,  for  the  pur- 
poses of  actions  of  slander,  imputations  of 
incontinence  in  a  man  should  be  deemed  to 
b«  imputations  of  a  criminal  offence,  punish- 
able by  imprisonment.  In  the  first  case  as 
to  costs  (no  unimportant  matter  in  these 
cases)  a  man's  position  would  be  equal,  and 
in  the  latter  superior,  to  a  woman's. 

My  Lords,  this  part  of  the  law  of  slander 
has  sometimes  come  in  for  pretty  sharp  criti- 
cism, particularly  from  the  judges  who  have 
applied  it.  The  Court  of  Appeal  in  the  pres- 
ent case  says  [1916]  1  K.  B.  358,  ''the  law 
of  slander  is  an  artificial  law.  .  .  .  It  is 
not  like  a  law  founded  on  settled  principles, 
Avhere  the  Court  applies  established  princi- 
ples to  new  cases,  as  they  arise."  I  think 
this  does  the  common  law  on  the  subject  less 
than  justice.  The  law  of  defamation  is 
founded  on  settled  principles.  Defamation, 
spoken  or  written,  is  always  actionable  if 
damage  is  proved,  and,  even  if  it  is  not,  the 
law  will  infer  the  damage  needed  to  found 
the  action  (1)  when  the  words  are  written 
or  printed;  (2)  when  the  words  spoken  im- 
pute a  crime  punishable  with  imprisonment; 
(3)  when  they  impute  certain  diseases  natu- 
rally excluding  the  patient  from  social  inter- 
course; (4)  when  words  are  spoken  of  a 
person  following  a  calling,  and  spoken  of 
him  in  that  calling,  which  impute  to  him 
unfitness  for  or  misconduct  in  that  calling. 
The  classification  is  one  of  words,  not  of  per- 
sons, but  it  is  a  classification  only.  There 
is  no  reason  why  all  four  classes  of  words 
should  be  held  to  import  legal  damage  for 
the  same  or  for  some  analogous  reason.  I 
think  these  rules  are  as  well  established,  as 
worthy  of  being  called  principles,  and  as 
capable  of  being  applied  to  new  cases  when 
they  arise,  as  are  most  rules  or  principles 
of  law  or  equity.  Perhaps  they  are  neither 
ideally  just  nor  ideally  logical,  but  princi- 
ples are  like  that.  For  myself  I  am  quite 
content  to  take  the  law  as  I  find  it. 

My  Lords,  I  think  that  the  appeal  should 
be  dismissed  with  costs. 

Lord  Pakmoob. — ^My  Lords,  the  appellant 
Is  a  schoolmaster  appointed  to  that  ofiice  by 
the  Carnarvonshire  County  Council.  The  fe- 
male respondent  spoke  words  imputing  to 
him  moral  misconduct  with  a  married  woman. 
There  was  no  proof  of  damage  and  [501]  no 
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imputation  of  misconduct  in  the  discharge  by 
the  appellant  of  his  office  as  teacher.  The 
words  were  spoken  of  him  in  his  private  char- 
acter. The  jury  found  that  the  words  were 
spoken  of  the  appellant  in  such  a  way  as  to 
imperil  the  retention  of  his  ofiice.  It  was  pro- 
posed at  the  trial  to  call  Mr.  Evan  R.  Davies 
to  give  evidence  on  the  question  whether  the 
alleged  slander  would  tend  to  lose  the  ap- 
pellant his  employment.  The  learned  judge 
thought  it  was  not  necessary  to  call  evidence 
on  a  matter  which  no  one  could  doubt.  Mr. 
Artemus  Jones,  counsel  for  the  respondents, 
did  not  question  this  inference,  but  made  it 
quite  clear  that  in  his  opinion  no  action 
would  lie  unless  the  words  were  spoken  of 
the  appellant  in  the  way  of  his  profession, 
and  that  the  words  must  be  distinctive — ^that 
is  to  say,  of  such  a  character  as  would,  in 
a  special  manner,  be  injurious  to  a  teacher 
as  distinguished  from  any  other  public  officer. 
''The  admission  I  made  was  that  undoubtedly 
a  public  authority  would  remove  him,  just 
as  I  submit  it  would  remove  any  other  of  its 
servants."  Without  determining  how  far  the 
question  is  one  for  the  jury,  or  of  inference 
by  the  judge,  in  this  instance  the  judge  and 
the  jury  took  the  same  view,  and  I  think 
the  case  must  be  considered  on  the  basis  that 
the  words  spoken  were  such  as  would  neces- 
sarily imperil  the  continuance  of  the  appel- 
lant in  his  office  as  teacher. 

Tlie  principle  that  damage  of  some  kind 
is  essential  to  maintain  an  ordinary  action 
of  slander  is  not  open  to  question.  There 
are,  however,  certain  cases  in  which  the  law 
assumes  the  probability  of  damage  without 
requiring  proof.  It  is  not  necessary  that 
the  damage  should  be  pecuniary.  This  is 
illustrated  in  an  action  for  words  imputing 
that  the  plaintiff  is  suffering  from  certain 
forms  of  contagious  disease,  which  tend  to 
ostracize  him  from  society.  In  this  case  the 
law  will  assume  damage  without  requiring 
proof,  as  also  in  cases  in  which  a  criminal 
offence  is  imputed  to  the  plaintiff,  or  in 
which  the  words  spoken  impute  to  the  plain- 
tiff misconduct,  or  want  of  skill  or  capacity, 
in  the  duties  or  requirements  of  his  office, 
profession,  or  trade.  There  is  a  further  case 
of  much  difficulty,  where  the  words  on  which 
the  action  is  founded  are  spoken  of  the  plain- 
tiff in  his  private  character,  but  impute  to 
him  the  want  of  some  quality  or  capacity 
requisite  to  render  him  a  fit  person  to  hold 
the  office  in  which  he  is,  or  to  pursue  the 
profession  or  vocation  in  which  he  is  engaged. 
The  most  common  instance  is  that  of  words 
[502]  which  impute  dishonesty  to  a  trader, 
in  which  case  the  law  ai^sumes  damage  with- 
out requiring  proof.  The  question  in  debate 
is  whether  words  spoken,  which  impute  to  a 
teacher  moral  misconduct  with  a  married 
woman,  are  actionable  per  se  upon  probabil- 
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iiy  of  damage  and  come  within  the  category 
of  those  cases  in  which  the  law  assumes  dam* 
age  without  requiring  proof. 

The  principle  above  referred  to  is  illus- 
trated in  three  cases  to  which  reference  was 
made  during  the  argument  before  your  Lord- 
ships. In  Lumby  v.  Allday,  1  Cromp.  &  J. 
301,  305,  Bay  ley,  B.,  who  delivered  the  judg- 
ment of  the  Court,  said:  "Every  authority 
which  I  have  been  able  to  find,  either  shows 
the  want  of  some  general  requisite,  as  hon- 
esty, capacity,  fidelity,  &c.,  or  connects  the 
imputation  with  the  plaintiff's  office,  trade, 
or  business."  This  passage  does  not  purport 
to  say  that  whenever  words  import  the  want 
of  some  general  requisite  they  are  actionable 
without  proof  of  damage,  but  that  they  are 
not  acti(Hiable  unless  they  comply  with  one 
or  other  of  the  two  conditions. 

In  Jones  v.  Littler,  7  M.  &  W.  423,  Parke, 
B.,  says:  ''The  learned  judge  did  leave  the 
question  to  the  jury,  whether  the  words  were 
spoken  of  the  plaintifif  in  his  trade;  and,  in- 
deed, it  18  plain  that  the  words  were  so  used, 
from  the  fact,  that  in  the  conversation  in 
question,  the  plaintiff  was  spoken  of  as  a 
brewer.  Independently  of  that,  however,  and 
even  if  they  were  spoken  of  him  in  his  pri- 
vate character,  I  think  the  case  of  Stanton 
V.  Smith,  2  Ld.  Raym.  1480,  is  an  authority 
to  show  that  the  words  would  have  been 
actionable,  because  they  must  necessarily  af- 
fect him  in  his  trade.  It  is  there  said:  *We 
were  all  of  opinion  that  such  words  spoken 
of  a  tradesman  must  greatly  lessen  the  credit 
of  a  tradesman,  and  be  very  prejudicial  to 
him,  and  therefore  that  they  were  action- 
able.' " 

Parke,  B.,  then  distinguishes  the  case  he 
is  considering  from  Ayre  v.  Craven,  2  Ad. 
Si  El.  2,  29  E.  C.  L.  11;  and  Doyley  v.  Rob- 
erts, 3  Bing.  N.  Cas.  835,  32  E.  C.  L.  346, 
on  the  ground  that  "it  was  possible  that  such 
imputations  of  incorrect  conduct,  out  of  the 
line  of  their  respective  professions,  might  not 
injure  their  professional  characters.  But 
this  case  is  distinguishable,  because  here  the 
imputation  is  that  of  insolvency,  which  must 
be  injurious;  for  if  a  [503]  tradesman  be 
incapable  of  paying  all  his  debts,  whether  in 
or  out  of  trade,  his  credit  as  a  tradesman, 
which  depends  on  his  general  solvency,  must 
be  injured.  The  case  of  Stanton  v.  Smitli, 
2  Ld.  Raym.  1480,  as  it  appears  to  mc,  is 
good  law,  notwithstanding  the  observations 
of  Coltman,  J.,  in  Doyley  v.  Roberts,  3 
Bing.  N.  Cas.  836,  32  E.  C.  L.  346." 

Parke,  B.,  does  not  say  that  he  would  have 
come  to  the  same  conclusion  as  Lord  Denman 
in  Ayre  v.  Craven,  2  Ad.  &  El.  2,  29  E.  C.  L. 
11,  and  in  Gallwey  v.  Marshall,  9  Exch.  294, 
297,  Alderson,  B.,  said:  "These  are  certain 
professions,  the  proper  exercise  of  which  de- 
pends on  morality;  and  except  for  the  case 


of  Ayre  v.  Craven,  2  Ad.  &  El.  2,  29  E.  C.  L. 
11,  I  should  have  thought  that  that  of  a 
physician  is  one  of  them." 

In  Alexander  v.  Jenkins  [1892]  1  Q.  B. 
797,  800,  Lord  Herschell  said  that  with  re- 
gard to  a  man's  business,  profession,  or  any 
office  of  profit,  the  words  spoken  to  be  ac- 
tionable per  se  "must  be  either  something 
said  of  him  in  his  office  or  business  which 
may  damage  him  in  that  office  or  business, 
or  it  must  relate  to  some  quality  which 
would  show  that  he  is  a  man  who,  by  reason 
of  his  want  of  ability  or  honesty,  is  unfit 
to  hold  the  office.  So  much  with  regard  to 
offices  of  profit;  the  reason  being  that  in  all 
those  cases  the  Court  will  presume,  or  per- 
haps I  should  rather  say  the  law  presumes, 
such  a  probability  of  pecuniary  loss  from 
such  imputation,  in  that  office,  or  employ- 
ment, or  profession,  that  it  will  not  require 
special  damage  to  be  shewn.  It  may  be  said 
to  be  an  arbitrary  rule.  Be  it  so;  but  the 
rule  is,  at  all  events,  laid  down,  and  seems 
to  me  to  rest  on  that  basis." 

Sir  Robert  Finlay,  in  his  exhaustive  re- 
view of  all  the  relevant  cases,  did  not  bring 
any  to  the  notice  of  your  Lordships  in  which 
an  imputation  on  a  plaintiff's  moral  char- 
acter in  his  private  life  had  been  held  to  be 
actionable  without  proof  of  damage,  except 
the  case  of  a  clergyman  in  the  Church  of 
England,  when  accused  of  misconduct  which 
might  cause  him  to  be  deprived  of  his  bene- 
fice, in  which  he  otherwise  had  a  freehold 
interest,  or  to  lose  a  chaplaincy  from  which 
he  can  be  removed:  Pemberton  v.  Colls,  10 
Q.  B.  461,  59  E.  C.  L.  461;  Payne  v.  Beuw- 
morris,  1  Lev.  248.  It  does  not  follow  that 
words  which  would  be  [504]  actionable  in 
the  case  of  a  beneficed  clergyman  would  be 
actionable  if  he  is  unbeneficed  or  without 
any  other  preferment:  Gallwey  v.  Marshall, 
9  Exch.  294. 

It  was  argued  on  behalf  of  the  appellant 
that,  although  no  precedent  could  be  found 
in  the  books,  the  case  came  within  a  principle 
which  had  been  already  recognized,  and  that 
the  words  spoken  are  actionable  per  se  since 
they  could  not  fail  to  be  injurious  to  the 
plaintiff  and  imperil  the  continuance  of  hi« 
office  as  teacher.  If  the  matter  was  open,  1 
think  that  there  is  much  weight  in  thi« 
argument.  It  is  difficult  to  find  any  distinc- 
tion in  principle  between  a  charge  of  dis- 
honesty made  against  a  trader  in  his  private 
character  and  a  charge  of  immorality  made 
again.st  a  teacher  in  his  private  character. 
A  teacher  holds  an  office  of  high  importance 
and  responsibility,  involving  the  care  of  the 
morality  and  character  of  his  pupils.  Apart 
from  the  finding  of  the  jury,  I  agree  with 
the  conclusion  of  Lush,  J.,  that  the  wordii 
spoken,  which  imputed  to  the  appellant  moral 
misconduct  with  a  married   woman,  cannot 
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fail  to  be  injurious  to  him  in  the  office  which 
lie  holds.    The  conclusion  which  might  natu- 
rally be  drawn  is  that  the  law  would  assume 
damage    without    requiring    proof.      I    am 
forced,   however,  to  an  opposite   conclusion. 
The  matter  is  not  open.    As  the  law  of  slan- 
der  stands,   words   imputing  moral   miscon- 
duct to  a  plaintiff  who  holds  an  office  such 
that  the  imputation  cannot  fail  to  be  inju- 
rious to  him  are  not  actionable  without  proof 
of  special  damage  unless  they  relate  to  his 
conduct  in  the  office,  or  import  an  imputa- 
tion connected  with  his  official  duties.     Ac- 
cepting,  in  this  respect,  the  view  taken  by 
the   Court  of   Appeal,   it  is  unnecessary   to 
consider  the  numerous  cases  to  which  your 
Lordships  were  referred.     The  judgment  of 
Lord  Denman  in  Ayre  v.  Craven,  2  Ad.  & 
El.  2,  8,  29  E.  C.  L.  11,  13,  is  directly  in 
point.     Dr.  Ayre,  a  physician,  was  accused 
as  being  a  party  in  a  crim.  con.  affair  that 
had   been   long   talked   about,   the   innuendo 
being  moral  misconduct  with  a  married  wom- 
an.    Lord  Denman,  after  citing  Bayley,  B.'s 
judgment  in  Lumby  v.  Allday,  1  Cromp.  J^  J. 
301,  says:     "In  the  present  case  much  doubt 
was  entertained,  whether  the  words  were  not 
actionable  within  the  rule  just  adverted  to. 
For,  being  laid  as  spoken  of  the  plaintiff  as 
a  physician,  in  which  character  he  may  have 
opportunities  [5061  of  abusing  the  confidence 
reposed  in  him,  to  commit  acts  of  criminal 
conversation,  tine  statement  must  be  thought 
large  enough  to  admit  such  proof  to  be  ad- 
duced on  the  trial,  in  which  case  the  neces- 
sary proof  would  be  presumed  to  have  been 
given,    and    the   judgment   ought  not   to  be 
arresEted.     But,  after  full  examination  of  the 
authorities,  we  think  that,  in  actions  of  this 
nature,  the  declaration  ought  not  merely  to 
state  that  such  scandalous  conduct  was  im- 
puted to  the  plaintiff  in  his  profession,  but 
also  to  set  forth  in  what  manner  it  was  con- 
nected by  the  speaker  with  that  profession. 
For    this  defect  the   judgment  must   be   ar- 
rested." The  law  as  stated  by  Lord  Denman 
has  been  accepted  in  later  cases,  and  it  can- 
not   now  be  altered  without  an  act  of  the 
Legislature. 

If  it  is  necessary  to  find  an  historical  rea- 
son   virny  the  imputation  of  immorality  has 
been    treated    in   a   different   way    from   the 
imputation  of  dishonesty,   it  may  be  found 
in  a   passage  in  Blackstone's  Commentaries, 
book   3,   ch.  8,  p.  124.     "So  scandals,  which 
concern   matters  merely  spiritual,  as  to  call 
a    man    heretic   or   adulterer,  are  cognizable 
only   in   the  Ecclesiastical  Court;  unless  any 
temporal   damage   ensues,   which   may   be   a 
foundation  for  a  per  quod."     Up  to  1856  a 
person    in  the  position  of  the  appellant  still 
had   a    nominal  remedy  in  the  Ecclesiastical 
Courts,    which  had  power  to  inflict  penanco 
on  the  defendant,  though  not  to  award  dam- 
Ann.  Cas.  1917A.— 66. 
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ages  to  the  plaintiff.  By  the  statute  18  & 
19  Vict.  c.  41  the  power  of  the  Ecclesiastical 
Courts  "to  entertain  or  adjudicate  upon  any 
suit  for  or  cause  of  defamation"  was  taken 
away,  but  no  change  was  made  in  the  reme- 
dies available  in  the  secular  Court.  A  fur- 
ther argument  against  the  contention  made 
on  behalf  of  the  appellant  may  be  found  in 
the  Slander  of  Women  Act,  1891.  Up  to 
this  date  charges  of  unchastity  or  immorality 
against  women  were  not  actionable  without 
proof  of  special  damage.  Sect.  1  enacts  that 
words  spoken  and  published  after  the  passing 
of  the  Act  which  impute  unchastity  or  adul- 
tery to  any  woman  or  girl  shall  not  require 
special  damage  to  render  them  actionable, 
provided  always  that  in  any  action  for  words 
spoken  and  made  actionable  by  the  Act  a 
plaintiff  sliall  not  recover  more  costs  than 
damages,  unless  the  judge  shall  certify  that 
there  was  reasonable  ground  for  bringing  the 
action.  If  protection  from  imputations  of 
unchastity  or  adultery  in  their  private  char- 
acter is  to  be  extended  to  men  by  [5061 
giving  a  right  of  action  without  the  neces- 
sity of  proof  of  special  damage,  thiB  is  a 
matter  not  for  your  Lordships,  but  for  the 
Legislature. 

My  Lords,  the  appeal  fails  and  should  be 
dismissed. 

Lord  Wbenbuby. — ^My  Lords,  slander  is  ac- 
tionable only  if  either  (1)  special  damage  is 
proved,  or  (2)  the  imputation  is  such  and 
the  state  of  facts  proved  is  such  as  that  the 
law  presumes  or  infers  damage,  or  (3)  the 
case  falls  within  the  Slander  of  Women  Act, 
1891.  This  is  a  concise,  and  I  hope  an  accu- 
rate, statement  of  the  law. 

Damage  includes,  but  is  not  confined  to, 
pecuniary  damage.  Slander  by  imputation 
of  contagious  disease,  such  as  leprosy,  is  ac- 
tionable. The  damage  in  such  case  is  the 
exclusion  of  the  plaintiff  from  society.  Slan- 
der by  imputation  of  misconduct  in  an  office 
which  is  not  an  office  of  profit  is  actionable. 
The  reason  for  this  is  not  very  clear,  but 
would  seem  to  be  that  the  slander  might, 
if  true,  show  that  the  man  ought  to  be  de- 
prived of  his  office:  see  Lord  Herschell  in 
Alexander  v.  Jenkins  [1892]  1  Q.  B.  797,  802. 
At  any  rate  it  is  not  pecuniary  damage. 
Tlie  damage  need  not  be  (although  in  most 
cases  it  is)  pecuniary,  but  there  must  be 
damage  proved  or  as  matter  of  law  presumed. 

The  fact  that  the  imputation  is  a  gross 
and  grievous  attack  upon  personal  character 
is  not  of  itself  enough.  For  otherwise  a 
statute  would  not  have  been  necessary  to 
enable  a  woman  or  a  girl  to  sue  for  slander 
upon  her  chastity.  The  imputation  must  be 
such  and  the  state  of  facts  such,  not  as  that 
a  judge  would  necessarily  or  reasonably  pre- 
sume or   infer  damage,   but  as   that  judges 
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in  the  past  have  presumed  or  inferred  dam- 
age. This  involves  a  confession  which  I  fear 
must  be  made  that  the  law  of  slander  rests 
not  upon  any  principle  whose  elasticity  will 
admit  new  cases,  but  upon  artificial  distinc- 
tions. An  artificial  and  arbitrary  rule  is  not 
a  principle.  The  plaintiff  must  for  success 
bring  his  case  within  the  very  limited  class 
of  cases  in  which  slander  has  been  held  ac- 
tionable. He  must  show  that  the  imputation 
is  such  and  the  state  of  facts  is  such  as  that 
a  presumption  of  damage  as  matter  of  law 
has  been  made  in  the  past  under  like  circum- 
stances. I  am  of  course  here  [507]  speaking, 
and  throughout  this  opinion  I  am  speaking, 
of  cases  in  which  damage  is  not  proved.. 

Setting  aside  the  case  of  slander  actionable 
by  statute  under  the  Slander  of  Women  Act, 
1891,  there  are  only  three  heads  within  some 
one  of  which  the  plaintifT  must  bring  his 
case;   they  are: 

1.  Imputation   of  crime. 

2.  Imputation  of  a  contagious  disease 
tending  to  exclude  the  plaintiff  from  society. 

3.  Imputation  against  tlie  plaintiiT  in  the 
way  of  his  office,  profession,  or  trade,  or 
which  will  touch  him  in  the  way  of  his  office, 
profession,  or  trade. 

The  present  case  is  sought  to  be  brought 
under  the  third  head. 

The  instance  of  "touching  a  man  in  his 
trade,'*  which  is  most  profusely  illustrated 
by  uiixhority,  is  the  imputation  of  insolvency 
to  a  trader.  In  such  a  case  it  would  seem 
that  there  is  no  necessity  for  a  colloquium; 
for  speaking,  that  is,  of  the  insolvency  with 
reference  to  the  trade.  The  law,  it  appears, 
will  take  notice  of  the  fact  that  solvency  is 
so  essential  a  factor  in  the  existence  of  a 
trader  that  to  speak  of  him  as  insolvent  will 
necessarily  '*touch  him  in  his  trade;"  it  is  an 
attack  upon  a  necessary  part  of  his  trading 
equipment.  This  seems  to  be  the  ratio  de- 
cidendi in  Read  v.  Hudson,  1  Ld.  Kaym.  610 
(a  lacemanj ;  Stanton  v.  Smith,  2  Ld.  Raym. 
1480  (a  weaver);  Hooker  v.  Tucker  (1694) 
Holt.  K.  B.  39  (a  merchant)  ;  Whittington 
v.  Gladwin,  6  B.  &  C.  180,  11  E.  C.  L.  195 
(a  merchant) ;  and  Jones  v.  Littler,  7  M.  & 
W.  423    (a  brewer). 

By  contrast  with  these  cases  is  the  case 
of  the  attorney  or  solicitor.  In  that  case 
it  would  seem  that  there  must  be  colloquium : 
the  words  must  be  spoken  of  the  plaintiff  in 
the  matter  of  his  profession.  If  not,  his 
action  will  fail:  Doyley  v.  Roberts,  3  Bing. 
N.  Cas.  835,  32  E.  C.  L.  346;  Dauncey  v. 
Holloway  [1901]  2  K.  B.  441.  In  that  case 
the  words  are  not  actionable  unless  thev 
impute  either  impropriety  or  misconduct  in 
relation  to  or  in  connection  witli  the  pro- 
fession or  want  of  capacity  to  carry  on  the 
profession.  It  seems  to  have  been  assumed, 
but  why  I  cannot  say,  that  solvency  is  not 


a  necessary  part  of  the  equipment  of  a 
solicitor.  But  even  a  solicitor  [608]  may  be 
allowed  an  opportunity  of  proving  special 
damage:  A.  B.  v.  G.  D.  (1904)  So.  Ct.  Sess. 
7  F.  22.  An  imputation  of  dishonesty  seems 
to  be  enough  in  the  case  of  a  surveyor: 
Blunden  v.  Eustace,  Cro.  Jac.  504  (case  15). 
The  reason  assigned  (one  which  to  myself,  is 
far  from  convincing)  is  that  "a  surveyor  is  an 
officer  of  skill  and  there  is  such  an  officer  for 
the  King  who  is  mentioned  in  Acts  of  Parlia- 
ment by  that  name."  From  which  it  seems  to 
have  been  inferred  that  the  words  touched 
him  in  his  profession.  Probably  the  case  is 
saved  by  the  fact  that  the  defendant  had 
"communication  with  him  [the  pluntiffj 
about  the  measuring  of  land." 

If  the  office  be  one  of  trust,  an  imputation 
of  dishonesty  in  the  calling  touches  the  plain- 
tiff in  his  calling  and  is  actionable:  Sea- 
man V.  Bigg,  Cro.  Car.  480  (case  3).  If 
the  office  be  an  office  of  honour  but  not  of 
profit,  imputation  of  "misconduct  in  the  office 
is  actionable;"  but  a  gross  imputation  such 
as  that  the  plaintiff  is  an  habitual  drunkard 
and  unfit  for  the  office  is  not:  Alexander  v. 
Jenkins  [1892]  1  Q.  B.  797.  Lord  Heracheirs 
judgment  in  that  case  is  most  instructive, 
and  leaves  the  reader  convinced  that  to  look 
for  a  principle  in  the  law  of  slander  is  an 
idle  quest.  Legislation  is  the  only  remedy 
which  can  establish  a  principle  or  lay  down 
a  satisfactory  code.  Lord  HerscheU  sum- 
marizes this  part  of  the  law  by  saying  that 
in  the  case  of  the  office  of  pi-ofit  "It  must  be 
cither  something  said  of  him  in  his  office  or 
business  which  may  damage  him  in  that  ofiiee 
or  business,  or  it  must  relate  to  some  qualitr 
which  would  show  that  he  is  a  man  who,  br 
reason  of  his  want  of  ability  or  honesty,  i^ 
unfit  to  hold  the  office;"  and  that  in  the  ca^* 
of  tlie  office  not  of  profit  the  mere  imputation 
of  want  of  capacity  or  ability  is  not  enough; 
but  there  must  be  an  imputation  that  the 
man  ought  to  be  deprived  of  his  office,  and 
which  therefore  involves  a  risk  of  exclusion 
from  the  office. 

Solvency  in  a  trader  is  perhaps  the  best 
illustration  of  what  I  take  it  was  meaat 
by  the  expression  "general  requisite"  in  the 
often  quoted  words  of  Bayley,  B.,  in  Lwnba> 
V.  Allday,  1  Cromp.  ^  J.  301,  305.  It  seem^ 
to  mean  something  which  the  law  recognizt^ 
without  evidence  as  being  necessary  in  the 
calling — something  necessary  in  the  calling 
as  [509]  distinguished  from  something  which 
may  lead  to  dismissal  from  the  calling. 
"Every  authority  which  I  have  been  able  to 
find,  cither  shows  the  want  of  some  general 
requisite,  as  honesty,  capacity,  fidelity,  Ac^ 
or  connects  the  imputation  with  the  plain- 
tiff's office,  trade,  or  business."  The  latter 
will  do  as,  e.  g.,  if  there  be  an  imputation 
of  unchastity  in  a  servant  girl  in  reUtion  to 
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her  enhplayment:    Connors  v.  Justice,  13  Ir. 
C.  L.  451.  But  if  the  words  are  not  applicable 
to  conduct  in  the  profession  or  calling  the 
slander   is  not  actionable,   even   though   the 
words   impute  to   a  clergyman   incontinence 
(he   being   unbeneficed)  :      Gallwey   v.   Mar- 
shallf  9  Exch.  294 ;  or  to  a  governess  prostitu- 
tion:    Wharton  v.  Brook,  1  Vent.  21;  or  to 
a  clerk  of  a  gas  company  gross  immorality: 
Luniby  v.  Allday,  1  Cromp.   &  J.  301.     In 
such  a  case  the  law  seems  to  be  that  if  the 
imputation  does  not  touch  the  plaintiff  in  his 
calling   there   must  be   the   colloquium,   the 
words  must  be  spoken  of  him  in  his  profes- 
sion.    The  strongest  case  is  Ayre  v.  Craven, 
2  Ad.  &  El.  2,  8,  29  E.  C.  L.  11,  13,  where 
the  words  imputed  adultery  to  a  physician. 
Lord  Denman  there  concludes  his  judgment 
by  saying:     *'In  actions  of  this  nature  the 
declaration  ought  not  merely  to  state  that 
such  scandalous  conduct  was  imputed  to  the 
plaintiff  in   his  profession,  but  also  to  set 
forth   in  what  manner  it  was  connected  by 
the  speaker  with  that  profession."  That  case 
was  followed  in  James  v.  Brook,  9  Q.  B.  7, 
o8  E.  C.  L.  7,  where  the  defamation  was  of 
a  salaried  superintendent  of  police,  and  upon 
motion  in  arrest  of  judgment  the  judgment 
was  arrested  on  the  ground  that  the  declara- 
tion did  not  show  how  the  speaker  connected 
the  imputation  with  the  profession.    In  Jones 
v.   Littler,   7   M.  &  W.  423,  the  mention  in 
the    slanderous    conversation    of    the    man's 
trade    (that  of  a  brewer)    would  seemingly, 
apart  from  the  fact  that  the  imputation  was 
of  insolvency  to  a  trader,  have  been  enough. 
The  caae  before  your  Lordships'  House  is 
that  of  a  schoolmaster  and  tlie  imputation  is 
one    of    moral    misconduct    with    a    married 
woman.     The  calling  wad  not  mentioned  in 
the  conversation.     The  jury  found  that  the 
words  were  spoken  of  the  plaintiff  in  the  way 
of    his    calling,    but   the    Court   of   Appeals 
he  Id  ( and  I  agree )  that  there  was  no  evidence 
to  support  that  finding.    The  question  put  to 
the  jury,  [510]  however,  goes  on  thus:     "In 
the   way  of  his  calling,  that  is,  in  such  a 
way  as  to  imperil  the  retention  of  his  office." 
I  am  unable  to  follow  the  intention  of  this 
paraphrase,  or  to  see  that  it  is  a  paraphrase. 
The  jury  answered  the  question  in  the  affirma- 
tive,  and  further  found  that  the  words  im- 
puted  that  he  was  unfit  to  hold  his  office. 
What   has  most  pressed  me  in  the  case  is 
til  at  Mr.  Artemus  Jones,  who  appeared  for 
the   defendants,   admitted  at  the  trial   that 
the  imputation  would  endanger  the  plaintiff's 
position.     He  admitted    (to  use  his  own  ex- 
pression, on  further  consideration)  that  "un- 
doubtedly a   public  authority  would  remove 
him  just  as  it  would  remove  any  other  of  its 
servants."     His  point  was  not  that  the  im- 
putation would  not  injure  him,  but  that  it 
was  not  said  of  him  in  his  profession  of  a 
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school  master.  In  consequence  of  his  admis- 
sion the  plaintiff  abstained  from  calling  evi- 
dence upon  this  point.  I  feel  great  doubt 
whether  under  these  circumstances  it  was 
not  open  to  the  jury  to  find  as  they  did,  and 
whether  the  only  point  left  was  not  whether 
the  absence  of  the  colloquium  was  necessarily 
fatal.  This,  I  think,  would  be  a  point  which 
would  require  careful  consideration.  How- 
ever, a6  your  Lordships  do  not  attach  the 
importance  which  I  do  to  this  aspect  of  the 
case,  I  shall  not  press  my  view  to  the  extent 
of  differing  from  the  motion  proposed  by  the 
noble  and  learned  Lord  on  the  woolsack. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 


NOTE. 

Words  Impntliic  Immoral  Conduct  to 
Man  as  Actionable  Idbel  or  Slander. 

Written  Words,  1043. 
Spoken  Words: 

Imputing  Adultery  or  Fornication.  1044. 

Imputing  Bastardy,  1045. 

Imputing  Bestiality  or  Sodomy,  1045. 

Imputing  Incest,  1046. 


Written  Words* 

Written  words  which,  by  charging  acta 
of  unchastity,  impute  immoral  conduct  to  a 
man  have  generally  been  held  to  be  actionable 
per  se.  Broad  v.  Deuster,  8  Bias.  265,  4  Fed. 
Cas.  No.  1908;  Dempster  v.  Mann,  157  Fed. 
319;  Hunner  v.  Evening  American  Pub.  Co. 
175  111.  App,  416;  Bishop  v.  Journal  News- 
paper Co.  168  Mass.  327,  47  N.  E.  119; 
Bailey  v.  Kalamazoo  Pub.  Co.  40  Mich.  251 ; 
Park  V.  Detroit  Free  Press  Co.  72  Mich.  560, 
40  N.  W.  731,  16  Am.  St.  Rep.  544,  1  L.R.A. 
599;  Wright  v.  Great  Northern  R.  Co. 
(Mo.)  186  S.  W.  1085;  Collins  v.  Dispatch 
Pub.  Co.  152  Pa.  St.  187,  25  Atl.  546,  34 
Am.  St.  Rep.  636;  Lowe  v.  Herald  Co.  6  Utah 
175,  21  Pac.  991.  See  also  Goodrich  v. 
Davis,  11  Mete.  (Mass.)  473;  More  v.  Ben- 
nett, 48  N.  Y.  472;  Stuart  v.  Press  Pub.  Co. 
83  App.  Div.  467,  82  N.  Y.  S.  401;  Pittock 
V.  O'Niell,  63  Pa.  St.  253,  3  Am.  Rep.  544; 
Parker  v.  Meader,  32  Vt.  300.  The  foregoing 
view  has  been  taken  regardless  of  whether 
the  offense  charged  constituted  a  crime,  for 
the  fact  that  by  such  words  one  is  publicly 
disgraced  and  held  up  to  contempt  and  ridi- 
cule has  been  deemed  to  be  sufficient.  Broad 
v.  Deuster,  8  Biss.  265,  4  Fed.  Cas.  No.  1,908; 
Wright  V.  Great  Northern  R.  (^.  (Mo.)  186 
S.  W.  1085;  Collins  v.  Dispatch  Pub.  Co.  152 
Pa.  St.  187,  25  Atl.  646,  34  Am.  St.  Rep.  636. 
See  also  Hunner  v.  Evening  American  Pub. 
Co.  175  111.  App.  416;  Bailey  v.  Kalamazoo 


1044 


CITE  THIS  VOL.  ANN.  CAS.  1817A. 


Pub.  Co.  40  Mich.  251 ;  Stuart  v.  Press  Pub. 
Co.  83  App.  Div.  467,  82  X.  Y.  S.  401 ;  Lowe 
V.  Herald  Co.  6  Utah  176,  21  Pac.  991. 

Thus  in  each  of  the  following  cases  the 
language  used  was  held  to  be  libelous  per  se: 
Broad  v.  Deuster,  8  Biss.  265,  4  Fed.  Cas. 
Xo.  1,908  (imputing  adultery)  ;  Park  v.  De- 
troit Free  Press  Co.  72  Mich.  560,  40  N.  W. 
731,  16  Am.  St.  Rep.  544,  1  L.R.A.  699 
(charging  married  man  with  arrest  in 
bastardy  proceeding)  ;  Dempster  v.  Mann,  157 
Fed.  319  (charging  that  plaintiflT  had  mis- 
tress) ;  More  v.  Bennett,  48  N.  Y.  472  (charg- 
ing man  with  having  prostitute  under  his 
patronage  and  protection)  ;  Collins  v.  Dis- 
patch Pub.  Co.  152  Pa.  St.  187,  25  Atl,  546, 
34  Am.  St.  Rep.  636  (charging  man  with 
"intimacy  with  a  well-known  young  local 
elocutionist" ) . 

In  Wright  v.  Great  Northern  R.  Co.  (Mo.) 
186  S.  W.  1085,  it  appeared  that  the  libelous 
matter  charged  that  the  plaintiff  had  occu- 
pied a  berth  on  a  sleeper  with  some  woman 
other  than  his  wife,  and  that  he  was  of  a 
loose  and  licentious  character.  In  holding 
the  language  to  be  libelous  per  se  by  reason 
of  the  provisions  of  a  statute  in  force  in 
that  jurisdiction  the  court  said :  "It  may 
be  granted  that  the  language  does  not  in 
terms  impute  the  commission  of  a  criminal 
offense.  The  petition  does  not  proceed  upon 
such  theorv.  But  the  fact  that  the  words 
used  do  not  impute  to  plaintiff  the  commis- 
sion of  a  criminal  offense  does  not  necessarily 
render  the  letter  nonlibelous  per  se.  Though 
the  petition  may  fail  to  state  a  cause  of  ac- 
tion on  the  ground  that  the  language  com- 
plained of  imputed  a  crime  to  plaintiff,  it 
does  not  follow  that  the  petition  is  fatally 
defective.  .  .  .  Our  statute  (section  4818, 
Rev.  Stat.  1909)  defines  a  libel  as:  The 
malicious  defamation  of  a  person  made  pub- 
lic by  any  printing,  writing,  sign,  picture, 
representation  or  effigy  tending  to  provoke 
him  to  wrath  or  expose  him  to  public  hatred, 
contempt  or  ridicule,  or  to  deprive  him  of 
the  benefits  of  public  confidence  and  social 
intercourse.'  Though  a  part  of  the  Criminal 
Code,  the  statute  is  applicable  in  civil  cases. 
.  .  .  And  it  would  appear  that  the  pub- 
lication before  us  is  libelous  per  se  within 
the  meaning  and  intendment  of  the  statute. 
The  words  employed  appear  to  be  sufficient 
in  themselves  to  constitute  a  charge  of  im- 
moral or  loose  and  licentious  conduct  on  the 
part  of  plaintiff.  They  seem  to  be  clearly 
susceptible  of  the  meaning  which  plaintiff 
has  ascribed  to  them,  and  to  carry  their 
poison  with  them,  in  the  view  that  a  charge 
of  immoral  or  licentious  conduct  on  the  part 
of  a  man  as  well  as  a  woman  is  libelous  per 
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To  charge  in  writing  a  teacher  with  assist- 
ing   his    principal    in    taking    indecent    and 


criminal  liberties  with  the  persons  of  his 
pupils  has  been  held  to  be  actionable  per  se. 
Thibault  v.  Sessions,  101  Mich.  279,  50  N.  W. 
624. 

It  was  held  in  Com.  v.  Wardwell,  136  Mass. 
164,  that  words  charging  a  man  with  being  a 
"libertine"  and  "with  ruining  a  young  and  in- 
nocent .  .  .  lady"  constituted  the  offense  of 
criminal  libel.  In  State  v.  Santhuff,  131  Mo. 
App.  620,  110  S.  W.  624,  it  was  held  that  the 
imputing  of  adultery  to  a  man  by  distribut- 
ing printed  circulars  so  charging  was  made 
libelous  by  express  statute,  and  punishable 
as   a   misdemeanor. 

Spoken  Words, 

Imptjtiitq  Adulteby  or  Fobnication. 

The  common  law  did  not  consider  adulterv 
or  fornication  as  crimes,  and  so  thereunder 
slanderous  words  imputing  to  a  man  those 
acts  have  been  held  not  to  be  actionable 
per  se,  though  the  rule  in  most  of  the  juris- 
dictions so  holding  has  been  changed  by  stat- 
utes hereinafter  referred  to.  Dukes  v.  Clark, 
2  Blackf.  (Ind.)  20:  Morris  v.  Barkley,  1 
Litt.  (Ky.)  64;  Wilson  v.  Robbins,  Wr'ipht 
(Ohio)  40.  See  also  Nidever  v.  Hall,  67  Cal. 
79,  7  Pac.  136;  Lumpkins  v.  Justice,  1  Ind. 
557;  Terwilliger  v.  Wands,  17  X.  Y.  54,  72 
Am.  Dec.  420;  Bridgman  v.  Hopkins,  34  Vt. 
532;  Moseley  v.  Moss,  6  Grat.  (Va.)  534. 
And  see  the  reported  case.  Thus  in  Xidever 
V.  Hall,  supra,  it  was  said:  "At  common  law 
the  words  [imputing  fornication]  laid  in 
the  complaint  were  not  actionable  in  them- 
selves, or  by  reason  of  the  existence  of  ex- 
traneous acts  and  circumstances  tending  to 
prove  that  they  were  spoken  for  the  purpose 
of  imputing  a  want  of  chastity,  because  un- 
chastity  as  a  subject  of  ecclesiastical  cogni- 
zance was  not  punishable  in  common-law 
courts." 

But  a  recovery  may  be  had  for  words  im- 
puting adultery  or  fornication  where  special 
damages  shown  to  be  the  natural,  immediate 
and  legal  consequence  of  the  utterance  are 
shown.  Terwilliger  v.  W'ands,  17  N.  Y.  54. 
72  Am.  Dec.  420. 

Where  adultery  or  fornieation  has  been 
made  a  crime  by  statute  it  is  the  rule  that 
words  charging  a  man  with  either  of  those 
acts  are  actionable  in  and  of  themselves. 
Page  V.  Merwin,  54  Conn.  426,  8  Atl.  675; 
Georgia  v.  Kepford,  46  la.  48;  Stroebel  v. 
Whitney,  31  Minn.  384,  18  N.  W.  98;  Jorale- 
mon  V.  Pomeroy,  22  N.  J.  L.  271;  Brown  v. 
Lamberton,  2  Bin.  (Pa.)  34;  Walton  v. 
Singleton,  7  S.  &  R.  (Pa.)  449,  10  Am.  Dec. 
472;  Beirer  v.  Bushfield,  1  Watts  (Pa.)  23: 
Klumph  V.  Dunn,  66  Pa.  St.  141,  5  Am.  Rep. 
356;  Holton  v.  Muzzy,  30  Vt.  365;  Pavne  v. 
Tancil,  98  Va.  262,  35  S.  E.  725.     See  also 


JONES  ▼. 

[J916]  f  A. 
Bridgman  v.  B9pkin8,  34  Vt.  532;  Guth  v. 
Lubach,  73  W»;  131,  40  N.  W.  681.  The 
court  in  Klumpfe  v.  Dunn,  supra,  said:  "If 
the  evidence  of  the  plaintiff's  witnesses  was 
to  be  believed,  the  defendant  below  charged 
him  in  a  public  store,  in  the  presence  of  many 
persons,  in  the  grossest  terms  with  open  and 
continued  criminal  connection  with  a  negro 
wench,  and  asserted  with  an  oath  that  he 
could  prove  it.  By  the  law  of  Pennsylvania, 
from  170«5  to  the  present  time,  adultery  has 
always  been  an  indictable  offense,  and  of  its 
moral  turpitude  there  can  be  no  question. 
The  plaintiff  was  a  married  man — the  de- 
fendant knew  him  to  be  so,  and  meant  to 
charge  him  with  this  offense,  and  in  language 
which  was  designed  to  convey  his  own  sense 
of  its  detestable  character,  especially  no 
doubt  in  view  of  the  race  and  color  of  the 
party  who  was  alleged  to  have  been  a  par- 
taker in  the  crime.  We  are  of  the  opinion 
that  the  words  were  actionable  per  se."  In 
Ilolton  V.  Muzzy,  30  Vt.  365,  it  was  said: 
^'The  third  count  we  deem  sufficient  both  in 
matter  and  form.  .  .  .  The  words  them- 
selves, as  properly  explained  by  the  innuen- 
does, are  actionable  beyond  all  question. 
They  clearly  impute  the  crime  of  adultery." 

In  Page  v.  Merwin,  54  Conn.  426,  8  Atl. 
675,  it  was  held  that  as  adultery  was  an 
offense  involving  moral  turpitude  without 
regard  to  the  punishment  it  carried  with  it, 
oral  words  imputing  that  offense  were  action- 
able per  se.  But  in  Wagaman  v.  Byers,  17 
Md.  183,  it  was  held  that  where  the  offense 
of  adultery  is  punishable  merely  by  a  pecuni- 
ary fine  words  charging  an  adulterous  act 
are  not  actionable  per  se. 

Oral  words  charging  adultery  are  action- 
able per  se  as  when  affecting  or  touching 
one  in  his  occupation  or  calling.  Lovejoy 
V.  Whitcomb,  174  Mass,  586,  55  N.  E.  322 
(charge  made  against  director  of  church 
choir).  See  also  Ayre  v.  Craven,  4  N.  &  M. 
220,  2  Ad.  ft  El.  2,  29  E.  C.  L.  11,  4  L.  J.  K. 
B.  35;  Lumby  v.  Allday,  1  Tyrw.  (Eng.)  217, 
1  Cromp.  k  J.  301.  And  see  the  reported 
case.  In  Ayre  v.  Craven,  supra,  words  charg- 
ing a  physician  with  adultery  were  held  not 
to  be  actionable  in  themselves  since  they  did 
not  appear  to  affect  him  in  his  profession. 
In  Lumby  v.  Allday,  1  Tyrw.  (Eng.)  217,  1 
Cromp.  &  «T.  301,  words  charging  a  clerk  of  a 
gas  company  with  unfitness  for  his  position 
by  reason  of  his  "conduct  with  whores"  were 
held  not  to  affect  the  plaintiff  in  his  occupa^ 
tion  so  as  to  make  them  actionable  per  se. 
And  in  the  reported  case  it  will  be  seen 
that  the  imputation  of  adultery  to  a  school- 
master is  held  not  to  be  slanderous  per  se 
as  having  been  spoken  of  him  in  the  way  of 
his  calling. 

In  certain  jurisdictions  it  has  been  held 
under  statutory  provisions  so  providing  that 
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words  which  impute  want  of  chastity  to  a 
man  by  charging  either  acts  of  adultery  or 
fornication  are  slanderous  per  se.  Kidever 
V.  Hall,  67  Cal.  79,  7  Pac.  136;  Morris  v. 
Barkley,  1  Litt.  (Ky.)  64;  Philips  v.  Wiley, 
2  Litt.  (Ky.)  153;  Haynes  v.  Robertson,  190 
Mo.  App.  156,  175  S.  W.  290;  Birch  v.  Benton, 
26  Mo.  153.  See  also  Hackett  v.  Brown,  2 
Heisk.   (Tenn.)    264. 

A  joint  action  of  slander  against  two  per- 
sons alleged  to  have  uttered  words  imputing 
adultery  or  fornication  will  not  lie.  Glass  v. 
Stewart,  10  Serg.  &  R.   (Pa.)   222. 

Imputing  Bastardy. 

To  charge  a  man  with  having  begotton  a 
bastard  child  or  with  having  been  arrested 
in  bastardy  proceedings  is  not  actionable 
per  se  since  bastardy  is  not  a  crime  either 
at  common  law  or  by  statute.  Lumpkins  v. 
Justice,  1  Ind.  567;  Erwin  v.  Dezell,  64  Hun 
391.  Compare  Holton  v.  Muzzy,  30  Vt.  366, 
wherein  words  charging  a  married  man  with 
having  begotten  a  bastard  child  were  held 
to  be  actionable  on  the  ground  that  they  im- 
puted the  crime  of  adultery.  In  Erwin  v. 
Dezell,  64  Hun  391,  19  N.  Y.  S.  784,  it  was 
said:  "The  words  alleged  to  have  been 
spoken  accuse  the  plaintiff  of  having  been  ar- 
rested for  bastardy,  and  of  having  paid  $100 
to  settle  it.  Inferentially  it  may  be  sup- 
posed, although  the  complaint  does  not 
charge  it,  that  the  offense  committed  by  the 
plaintiff  was  of  being  the  father  of  a  bastard 
child.  The  words  are  not  actionable  per  se. 
It  is  no  crime  under  the  laws  of  the  state  of 
New  York.  It  is  within  the  reach  of  those 
laws  for  the  protection  of  the  public,  so  that 
the  child  will  not  become  a  burden  upon  the 
public,  or  have  to  be  supported  at  the  public 
expense.  For  that  purpose  the  process  of  ar- 
rest is  allowed  against  the  reputed  father 
and  imprisonment  may  come,  but  only  in  the 
event  that  he  fails  to  comply  with  the  order 
of  the  court  in  regard  to  protecting  the  pub- 
lic." 

Imputing  Bestialitt  ob  Sodomy. 

Words  imputing  to  a  man  the  commission 
of  an  act  of  bestiality  or  sodomy  have  gen- 
erally been  regarded  as  actionable  per  se  for 
the  reason  that  a  charge  of  an  offense  of  that 
character  in  addition  to  holding  one  up  to 
infamy  and  disgrace  imputes  the  commis- 
sion of  a  crime.  Poturite  v.  Barrel,  1  Sid. 
(Eng.)  220;  Collier  v.  Burrel,  1  Sid.  (Eng.) 
373;  Woolnoth  v.  Meadows,  5  East  (Eng.) 
463;  Colman  v.  Godwin,  3  Dougl.  90,  26 
E.  C.  L.  43;  Snell  v.  Webling,  2  Lev.  (Eng.) 
150;  Anonymous,  29  U.  C.  Q.  B.  456;  Wil- 
liams V.  Gunnels,  66  Ga.  521;  Shigley  v. 
Snyder,  45  Ind.  541;  Downs  v.  Hawley,  112 
Mass.    237;    Goodrich    v.    Woolcott,   3   Cow. 


1046 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


(N.  Y.)  231,  5  Cow.  714;  Shartle  v.  Hutchin- 
8on,  3  Ore.  337.  In  Colman  v.  Godwin,  supra, 
wherein  it  appeared  that  the  plaintiff  had 
been  charged  with  '^sodomitical  practices" 
v^ith  another  man,  the  court  held  the  words 
to  be  actionable  on  the  ground  that  they  im- 
puted to  the  plaintiff  the  crime  of  "assault 
with  intent  to  commit  sodomy." 

Where,  however,  bestiality  or  sodomy  has 
not  been  declared  a  crime  and  words  imput- 
ing that  offense  have  not  been  made  actionable 
by  statute,  to  charge  acts  of  that  character 
is  not  actionable  per  se.  Coburn  v.  Har- 
wood,  Minor  (Ala.)  93,  12  Am.  Dec.  37; 
Estes  v.  Carter,  10  la.  400;  McKeon  v. 
Folden,  2  Ohio  Dec.  248;  Davis  v.  Brown,  27 
Ohio  St.  326;  Melvin  v.  Weiant,  36  Ohio  St. 
184,  38  Am.  Rep.  572.  Tlius  in  the  case  last 
cited  it  was  said:  "The  act 
[sodomy]  has  never  been  declared  a  crime  in 
Ohio.  Nor  has  it  ever  been  enacted  that  an 
imputation  that  a  person  is  guilty  of  such 
act,  however  untrue  and  malicious,  shall  lay 
the  foundation  for  an  action  of  slander.  It 
may  be,  and  quite  likely  is,  true  that  this 
want  of  statutory  regulation  upon  the  sub- 
ject has  resulted,  in  the  one  case,  from  a  re- 
luctance to  believe  that  a  human  being 
could  be  found  sufficiently  depraved  to  per- 
petrate so  foul  an  act;  and,  in  the  other,  so 
reckless  of  another's  rights  as  to  charge  the 
existence  of  such  act,  without  the  most 
undoubted  proof  of  its  truth.  However  this 
may  be,  the  fact  remains  that  no  statutory 
regulation  upon  the  subject  exists,  and  from 
this  it  follows  that  the  words  set  out  in  the 
petition  are  not  in  themselves  actionable, 
and  consequently,  unaided  as  they  are  by 
matter  showing  special  damage,  lay  no  foun- 
dation for  recovery." 

Imputing  Incest. 

Incest  has  been  held  not  to  be  an  offense  of 
which  common-law  courts  will  take  cogni- 
zance, and  therefore  words  imputing  in- 
cestuous acts  are  actionable  per  se  only  when 
that  offense  is  made  a  crime  by  statute. 
Eure  V.  Odom,  9  X.  C.  52;  Palmer  v.  Solmes, 
30  U.  C.  0.  P.  481.  See  also  Lumpkins  v. 
.fu^tice,  1  Tnd.  557,  and  Gulh  v.  Lubach,  73 
Wis.  131,  40  N.  W.  681. 

In  Kentucky  a  charge  of  incest  falsely 
uttered  is  made  actionable  per  se  by  statute. 
See  Morris  v.  Barkley,  1  Litt.    (Ky.)    64. 

Knowledge  of  the  consanguinity  of  the  par- 
ties being  an  essential  element  of  the  crime 
of  incest,  it  has  been  held  that  a  declaration 
is  defective  which  alleges  that  the  defendant 
uttered  words  imputing  an  incestuous  act 
but  fails  to  show  an  intention  on  the  part 
of  the  defendant  to  impute  knowledge  of  the 
relationship  to  the  person  with  regard  to 
whom    the    words    were    spoken.      Griggs    v. 


Vickroy,  12  Ind.  549;  Lumpkins  ▼.  Justice, 
1  Ind.  557 ;  Rea  v.  Harrington,  58  Vt.  181,  2 
Atl.  475,  66  Am.  Rep.  561. 


MeCOT 

v. 

HANDUN. 

South  Dakota  Supreme  Court — June  18,  191.5. 
85  S.  Dale.  4:87;  163  X,  W,  361. 


Courts  —  Deeislons  —  BiTeet  of  Dietut. 

Expressions  of  the  court  in  an  opinion, 
which  go  beyond  the  case,  are  to  be  respected, 
but  should  not  control  the  judgment  in  a 
subsequent  suit  when  the  point  is  presented 
for  decision. 

JndKoa  —  Disqualification  —  NeeeMity 
of  Aotion.  by  Interested  Jndge. 

Laws  1911,  c.  239,  provides  that  whene\er 
a  judge   of   the   supreme   court,   not   legally 
resident    at    the    state    capital,    shall    have 
changed  his  actual  residence  to  the  capital, 
there  shall  be  paid  to  such  judge,  in  consid- 
eration of   his  increased  expenses  the  tixed 
sura  of  $50  a  month,  payable  on  the  certiticd 
vouchers   of   the   judge.     Tlie   state   auditor 
refused  to  issue  warrauts  to  the  memlKTs  of 
the  supreme  court  for  the  amounts  due  under 
the  statute,  and  plaintiff,  the  presiding  juJgi' 
of  such  court,  sought  mandamus  in  such  court 
to  compel  issuance  to  him.     It  is  held  that 
the    court    was    not   disqualified    because  of 
financial  interest,  since  where  a .  disqualifica- 
tion   for    interest,    if    permitted    to    prevail, 
leaves   no  tribunal   at   which   relief   mav  be 
sought,  thus  depriving  a  litigant  of  his  con- 
stitutional right  to  sue,  the  disqualified  judge 
or  judges  may  decide  the  cause;   in  the  in- 
stant case,  the  supreme  court  being  the  only 
tribunal  open  to  the  plaintiff,  for,  although 
the  circuit  court  had  jurisdiction,  an  appeal 
would  lie  to  the  supreme  court,  and  before 
an   appeal   of  the   circuit  court   could   have 
been  determined  by  the  supreme  court,  the 
current  appropriation  to  meet  the  payment 
sought  to  be  enforced  would  have  lapsed,  thus 
rendering  ineffective  the  writ,  while,  in  de- 
termining the   constitutionality   of  the  law, 
the  circuit  court  judge  would  have  been  in- 
terested because  his  decision  would  have  es- 
tablished a  precedent  upon  his  right  to  trav- 
eling expenses,  etc.,  under  Laws  1907,  c.  49 

[See  note  at  end  of  this  case.] 

Mandamns    —    Enforcing    Payment    of 
Allowance  to  Judge. 

Laws  1911,  c.  239,  provides  that  where  a 
supreme  court  judge,  not  a  legal  resident  of 
the  state  capital,  shall  remove  thereto  hi: 
shall  be  paid  $50  monthly  in  consideration  of 
increased  expenses  incident  to  the  removal 
The  state  auditor  refused  to  issue  warrant ■* 
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to  the  members  of  the  supreme  court  for  the 
amount  for  a  certain  month,  and  the  pre- 
siding judge  of  the  court  sought  mandamus 
therein  to  compel  the  issuance  of  such  a  war- 
rant to  him  under  Code  Civ.  Proc.  §  764, 
providing  that  the  writ  of  mandamus  may 
be  issued  by  the  supreme  court  to  any  in- 
ferior tribunal,  board,  or  person  to  compel 
the  performance  of  an  act  specially  enjoined 
as  a  duty  resulting  from  an  office,  trust,  or 
station.  The  auditor  contended  that  the 
plaintilT's  remedy  was  by  action  at  law 
against  the  state  in  the  supreme  court,  as 
Code  Civ.  Proc.  §  26  et  seq.,  provide  that  any 
person  aggrieved  by  tlie  refusal  of  the  state 
auditor  to  allow  any  just  claim  may  sue  the 
state  in  the  supreme  court.  It  is  held  that 
since  there  was  no  dispute  as  to  the  amount 
to  be  paid,  if  anything,  the  payment  was  a 
ministerial  duty,  imposed  by  statute,  involv- 
ing no  discretion,  and  the  writ  of  mandamus 
was  the  proper  remedy  as  the  procedure  under 
section  25  et  seq.,  was  to  determine  the 
amount  of  claims  disputed  as  to  amount,  not 
a  means  to  compel  payment  of  those  as  to 
which  the  state  does  not  dispute  the  amount. 

SajB&e. 

Laws  1911,  c'  239,  provides  that  when  a 
judge  of  the  supreme  court,  not  legally  resi- 
dent at  the  state  capital,  shall  have  changed 
his  actual  residence  thereto,  there  shall  be 
paid  to  such  judge,  for  his  increased  expenses, 
the  fixed  sum  of  $50  a  month,  payable  on  the 
certified  vouchers  of  such  judge.  Tlie  state 
auditor  refused  to  issue  warrants  to  the 
members  of  the  supreme  court  covering  the 
amounts  claimed  by  them  to  be  due  under 
the  statute  for  a  certain  month  and  the  pre- 
siding judge  of  such  court  sought  mandamus 
therein  to  compel  issuance  to  him.  An  ac- 
tion at  law  by  the  judge  against  the  state, 
under  Code  Civ.  Proc.  §  25,  could  not  have 
been  prosecuted  to  final  judgment  prior  to 
a  date  when  the  appropriation  for  the  pay- 
ment would  have  lapsed.  It  is  held  that  the 
relief  by  ordinary  suit  at  law  was  not  plain, 
adequate,  and  speedy,  since  such  remedy,  to 
prevent  mandamus,  must  be  equally  conven- 
ient and  beneficial,  and  as  effective  as  man- 
damus, placing  the  relator  in  the  same  posi- 
tion he  would  have  occupied  had  the  duty 
sought  to  be  coerced  been  performed. 

Conatitntional  I^air  —  Preaninptioii  in. 
Favor  of  Validity  of  Statute. 

An  act  of  a  state  legislature  will  not  be 
held  unconstitutional  unless  its  unconstitu- 
tionality appears  practically  beyond  a  reason- 
able doubt,  since  the  state  constitutions  do 
not  grant  powers  to  the  representatives  of 
the  people,  but  such  representEttives  by  virtue 
of  the  inherent  sovereignty  of  the  people 
have  every  power  not  withheld  by  the  state 
constitution,  or  given  to  the  federal  govern- 
ment by  the  Federal  Constitution. 


Where  a  court  passes  on  the  constitution- 
ality of  a  statute,  in  the  validity  of  which  it 
has  a  direct  pecuniary  interest,  such  court 
flhould  refuse  to  uphold  the  act,  unless  it  is 
clear,  by  reason  and  authority,  that  the  law 
is  constitutional. 


Judges  —  Inoroase  of  Compeiiaatioii  — 
Allowance  for  Ezpenaea. 

Law^s  19 II,  c.  239,  provides  that  when  a 
judge  of  the  supreme  court,  not  legally  resi- 
dent at  the  state  capital  shall  have  changed 
his  actual  residence  thereto,  there  shall  be 
paid  to  such  judge,  for  his  increased  expenses 
of  living,  the  fixed  sum  of  $50  a  month,  pay- 
able on  the  certified  vouchers  of  such  judge. 
Const,  art.  21,  §  2,  fixing  the  salaries  of 
supreme  court  judges,  provides  that  they 
shall  receive  no  fees  or  perquisites  what,^ver 
for  the  performance  of  any  duties  connected 
with  their  office,  and  that  the  legislature  may 
not  increase  their  salaries,  except  as  provided 
in  the  constitution  itself.  Article  5,  §  30, 
provides  that  the  judges  of  the  supreme  court 
shall  receive  such  salary  as  may  be  provided 
by  law  consistent  with  the  constitution,  and 
no  such  judge  shall  receive  any  compensation, 
perquisite,  or  emolument  for  or  on  account 
of  his  office,  in  any  form  whatever,  except 
such  salarv.  The  state  auditor  refused  to 
pay  to  the  presiding  judge  of  the  supreme 
court  an  amount  due  him  under  the  statute, 
and  such  judge  sought  mandamus  in  the 
supreme  court  to  compel  the  issuance  of  a 
warrant  covering  the  amount.  It  is  held 
that  the  allowance  of  expenses  incident  to 
the  performance  of  his  duty  by  a  judicial 
or  other  officer  was  not  violative  of  constitu- 
tional prohibitions  against  the  allowance  of 
perquisites  to  public  officers,  for  the  only 
object  of  an  allowance  of  expenses  is  to  pre- 
serve the  officer's  salary  to  him  free  of  en- 
croachments thereon,  through  expenses  im- 
posed by  his  official  position;  such  payments 
covering  expenses  not  being  "compensation," 
"perquisites,"  or  "emoluments,"  within  the 
constitutional  inhibition;  a  "perquisite"  be- 
ing a  gain  or  profit  incidentally  made  from 
employment  in  addition  to  regular  salar^^  or 
wages,  something  gained  by  a  place  or  office 
beyond  the  legal  salary  or  fee,  while  the 
w^ord  "emolument"  includes  "perquisite," 
"salary,"  "compensation,"  "pay,"  "wages," 
and  "fees,"  which  do  not  include  an  allow- 
ance for  expenses,  incident  to  the  discharge 
of  the  duties  of  a  public  office — such  an  al- 
lowance not  being  an  "increase  of  salary,"  a 
"perquisite,"  or  an  "emolument  of  office." 

Original  application  for  writ  of  mandamus. 
James  H.  McCoy,  plaintiff,  and  J.  E.  Handlin, 
state  auditor,  defendant.  The  facts  are  stated 
in  the  opinion.    Writ  granted. 

Gfa/Ty*  Stephens  d  Fuller  and  John  Suther- 
land for  plaintiff. 

Joe  Kirby  for  defendant. 

[4911  Per  Curiam. — Chapter  239,  Laws 
1911,  provides: 

"Tliat  whenever  a  judge  of  the  Supreme 
Court  whose  legal  residence  shall  be  at  some 
place  other  than  the  state  capital  shall  have 
changed  his  place  of  actual  residence  to  the 
capital,  there  shall  be  paid  to  such  judge  in 
consideration  of  expenses  incident  to  removal 
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to  the  capital,  the  increased  expenses  of  living 
at  a  place  other  than  his  legal  residence,  the 
expenses  of  traveling  to  and  from  such  legal 
residence  the  fixed  sum  of  fifty  dollars  for 
each  month  payable  upon  the  certified  vouch- 
ers of  such  judge  filed  in  the  ofiice  of  the  state 
auditor." 

This  law,  if  valid,  went  into  effect  on  July 
1,  1911.  Ever  since  that  date,  and  up  to 
April,  1915,  the  judges  of  this  court,  having 
changed  their  places  of  actual  residence  to  the 
city  of  Pierre  in  order  that  they  might  better 
discharge  the  duties  of  [492]  their  office,  did, 
at  the  end  of  each  month  and  upon  warrants 
issued  by  the  state  auditor,  each  receive  the 
said  sum  of  $50.  The  present  state  auditor 
refused  to  issue  warrants  to  the  several  mem- 
bers of  this  court  for  the  amounts  claimed 
by  them  to  be  due,  under  the  above  law,  for 
the  month  of  April,  1915,  wherefore  the  plain- 
tiff, one  of  the  judges  of  this  court,  instituted 
this  proceeding  in  this  court,  and  seeks  a  writ 
requiring  the  issuance  to  him  of  a  warrant 
for  the  sum  of  $50,  being  the  amount  claimed 
to  be  due  him  as  aforesaid.  Defendant,  in 
answer  to  the  alternative  writ  issued  herein, 
contends:  (1)  That  the  writ  should  be  va- 
cated, quashed,  and  set  aside  (a)  because 
plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law;  (b) 
because,  under  section  25,  C.  C.  P.,  plaintiff 
is  compelled  to  proceed  in  an  action  against 
the  state  and  not  against  the  state  auditor. 

(2)  That,  owing  to  their  interest  in  the  ques- 
tion involved  herein,  all  the  judges  of  this 
court  are  disqualified  from  hearing,  consid- 
ering,  and  participating  in  this  proceeding. 

(3)  That  said  chapter  239,  supra,  is  uncon- 
stitutional, being  in  conflict  with  section  2, 
art.  21,  and  section  30,  art.  5,  of  the  Constitu- 
tion of  this  state.  While  defendant  contends 
that  plaintiff  has  a  plain,  speedy,  and  ade- 
quate  remedy  in  the  ordinary  course  of  law, 
the  only  remedy  suggested,  either  in  defend- 
ant's answer  or  brief,  is  an  action  against  the 
state  under  section  25,  C.  G.  P.,  which  action 
can  be  brought  in  this  court  only.  Thus  we 
have  three  questions  presented:  (1)  Has 
plaintiff  sought  the  proper  remedy?  (2) 
Has  this  court,  owing  to  the  interest  of  its 
members  in  the  ultimate  question  raised,  the 
right  and  power  to  consider  and  determine  the 
same?  (3)  Is  chapter  239,  Laws  of  1911, 
constitutional  ? 

The  question  which  would  naturally  suggest 
itself  as  the  one  to  be  first  determined  is 
whether  this  court  is  without  right  or  power 
to  sit,  owing  to  the  undisputed  fact  that  each 
member  thereof  has  a  direct  and  financial  in- 
terest in  the  ultimate  question  before  it.  De- 
fendant says: 

"It  is  true  that,  if  this  court  does  not  act, 
there  is  probably  no  other  tribunal  that  can 
try  Judge  McCoy's  case.    .    .    .    Judge  McCoy 


will  in  this  case,  I  am  certain,  have  to  wtit 
until  the  people  have  provided  some  other 
tribunal.  At  present  they  have  provided  only 
one.  That  one  is  the  state  auditor.  His 
[493]  judgment  is  now  final.  No  appeal  is 
provided  from  him,  and  you,  the  honorable 
judges  of  this  court,  on  account  of  your  in- 
terest, cannot  sit.  It  is  not  left  to  your 
discretion  to  determine  whether  or  not  you 
shall  be  fair.  It  becomes  an  absolute  ban 
prohibiting  you  from  acting." 

It  is  certainly  a  novel  and  a  startling  prop- 
osition that,  under  a  constitution  vesting  the 
judicial  powers  of  the  state  in  her  courUf 
an  inferior  executive  officer  has  the  right  and 
power  to  disregard  the  plain  provisions  of  a 
statute  and  refuse  to  perform  a  purely  mtnis- 
terial  act  required  of  him  thereunder,  thus 
depriving  another  of  a  property  right  con- 
ferred by  such  statute;  and,  when  the  proper 
judicial  tribunal  directs  that  he  perform  such 
act  or  show  cause  why  he  shall  not  do  so,  he 
can  rightfully  say  in  his  return: 

"I  believe  the  statute  to  be  unconstitution- 
al, and  I  deny  to  the  judiciary  of  the  state 
the  right  to  determine  the  correctness  of  my 
views,  because  it  chances  that  the  judges  in 
whom  is  vested  the  power  to  direct  my  acts 
all  have  a  financial  interest  in  the  question 
to  be  determined." 

The  mere  statement  of  such  a  proposition 
makes  plain  its  fundamental  weakness.  This 
is  not  the  first  time  that  the  right  of  this 
court  to  act  in  a  matter  wherein  its  members 
were  interested  has  been  questioned.  Believ- 
ing that  the  terms  of  office  of  a  majority  of 
the  judges  of  this  court  would  expire  in 
January,  1913,  an  election  had  been  called  for 
the  selection  of  their  successors,  and  nomina- 
tions of  candidates  had  been  filed  in  the  office 
of  the  secretary  of  state.  The  relator  in  State 
V.  Policy  (S.  D.)  138  N.  W.  300,  42  L.R.A. 
(N.S.)  788,  contended  that  there  was  no  au- 
thor ity,  under  the  Constitution  of  this  state, 
for  electing  successors  of  said  judges  prior 
to  November,  1917.  If  such  contention  were 
correct,  the  then  current  term  of  ofiice  of  said 
judges  would  continue  until  January,  1918, 
These  judges  were  therefore  directly  inter- 
ested in  the  issue  raised.  Their  right  to  sit 
and  determine  such  issue  was  questioned.  If 
such  judges  could  not  act,  it  left  the  secretary 
of  state  the  final  "tribunal"  to  determine 
when  such  terms  of.  office  expired,  because, 
without  these  judges,  there  was  no  court  to 
determine  such  issue.  The  then  members  of 
this  court  unanimouslv  held  that,  embarrass* 
ing  though  it  was  to  determine  an  issue 
wherein  a  judge  [494]  was  directly  interested, 
the  interested  judges  were  in  duty  bound  to 
act,  as  the  relator  was  entitled  to  have  hia 
contention  passed  upon.  Let  us  suppose  that 
the  then  secretary  of  state  had  thought  that 
there  was  no  authority  for  holding  mn  election 
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for  judges  that  year,  and  had  refused  to  call 
an  election  and  certify  the  nominations*  filed 
with  him.  Let  us  suppose  further  that,  when 
a  writ  was  asked  of  this  court  requiring  him 
to  make  return  as  to  why  he  did  not  call 
an  election  and  certify  such  nominations,  this 
court  had  said  : 

'^This  court  refuses  to  act  because  a  major- 
ity of  its  members  are  disqualified,  owing  to 
interest." 

Would  such  a  holding  "ring  true,"  when  its 
result  would  have  been  to  perpetuate  in  oifice 
the  members  of  this  court  until  such  time  as 
the  secretary  of  state  might  change  his  mind 
or  "the  people  bave  provided  some  other  tri- 
bunal?" We  would  be  content  to  dispose  of 
the  contention  that  there  is  no  tribunal  to 
which  plaintiff  can  go  for  relief,  by  a  mere 
citation  of  the  case  of  State  v.  PoUey,  supra, 
if  it  were  not  for  three  things:  (1)  Because 
of  what  defendant's  counsel  has  seen  fit  to 
say  of  this  court's  decision  in  the  above  case; 
(2)  because  of  the  deep  and,  in  every  respect, 
proper  interest  which  the  people  of  this  state 
have  in  every  question  presented  in  the  pres- 
ent case ;  and  { 3 )  especially  because  we  recog- 
nize the  supreme  importance  of  our  making 
the  legality,  the  propriety,  and,  above  all,  the 
duty  of  our  acting  herein  so  clear  that  the 
people's  confidence  in  the  integrity  of  this 
court  shall  not  be  shaken. 

With  the  maxim  that  "no  man  should  be  a 
judge  in  his  own  cause,"  we  take  no  issue. 
The  law  should  never  perjnit  one  to  have  the 
power,  and  therefore  should  never  impose 
upon  one  the  duty,  of  determining  an  issue 
wherein  he  is  materially  interested.  Judges 
are  but  human  and,  like  their  fellow  mortals, 
possessed  of  human  frailities;  like  others, 
their  judgments  are  liable  to  be  warped  and 
twisted,  either  consciously  or  unconsciously, 
through  the  influence  of  self-interest.  Cer- 
tainly no  self-respecting  jurist,  unless  duty 
demands  it,  will  ever  consent  to  sit  in  judg- 
ment upon  a  matter  in  issue,  in  the  deter- 
mination of  which  he  may  have  any  material 
interest.  In  fact,  no  self-respecting  jurist 
would,  in  his  own  choice,  sit  in  judgment  upon 
any  issue  concerning  which  there  might  be 
any  well-grounded  [495]  suspicion  of  personal 
interest  on  his  part.  We  quote  with  approv- 
al the  following  from  the  decision  in  State  v. 
Board  of  Education,  19  Wash.  8,  52  Pac.  317, 
40  L.R.A.  317,  67  Am.  St.  Rep.  706: 

"The  learned  and  observant  Lord  Bacon 
well  said  that  the  virtue  of  a  judge  is  seen 
in  making  inequality  equal,  that  he  may  plant 
his  judgment  as  upon  even  ground.  Caesar 
demanded  that  his  wife  should  not  onlv  be 
virtuous,  but  beyond  suspicion ;  and  the  state 
should  not  be  any  less  exacting  with  its  judi- 
cial ofiicers,  in  whose  keeping  are  placed,  not 
only  the  financial  interests,  but  the  honor,  the 
liberty,  and  the  lives  of  its  citizens,  and  it 
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should  see  to  it  that  the  scales  in  which  the 
rights  of  the  citizens  are  weighed  should  be 
nicely  balanced,  for,  as  was  well  said  by  Judge 
Bronson  in  People  v.  Suffolk  Common  Pleas, 
IS  Wend.  550:  'Next  in  importance  to  the 
duty  of  rendering  a  rigliteous  judgment  is 
that  of  doing  it  in  such  a  manner  as  will  be- 
get no  suspicion  of  the  fairness  and  integrity 
of  the  judge.' " 

But  one  of  the  maxims  of  jurisprudence  is: 
"For  every  wrong  there  is  a  remedy."  Sec- 
tion 2422,  C.  C.  It  would  bring  small  com- 
fort to  any  person  to  quote  him  this  maxim, 
and  yet  advise  him  that,  for  reasons  peculiar 
to  his  particular  claim  of  wrong,  there  was 
no  tribunal  wherein  he  could  seek  the  remedy 
the  law  has  guaranteed  him.  The  right,  in- 
herent in  every  member  of  organized  society, 
to  a  court  wherein  he  may  seek  a  remedy  for 
every  wrong,  be  it  real  or  imaginary,  is  a 
right  second  and  inferior  to  none  other,  and  is 
a  right  which  organized  society  is  bound  to 
guarantee  by  providing  some  tribunal  into 
which  every  one  may  go  and  obtain  legal  re- 
dress for  any  wrong  suffered.  This  right  is 
guaranteed  by  sections  2  and  20  of  the  Bill 
of  Rights  found  in  our  Constitution,  which 
sections  read  as  follows: 

''Sec.  2.  No  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process 
of  law." 

"Sec.  20.  All  courts  shall  be  open,  and 
every  man  for  an  injury  done  him  in  his  prop- 
erty, person  or  reputation,  shall  have  remedy 
by  due  course  of  law,  and  right  and  justice, 
administered  without  denial  or  delay." 

Under  such  a  constitution,  can  anyone,  sim- 
ply because  he  chances  to  be  the  judge  of  a 
court,  or  because  of  any  other  situation  [496] 
in  which  he  may  be  placed,  be  deprived  of  his 
property  ^'voithoui  due  process  of  lawV*  Can 
the  doors  of  justice  be  closed  or  their  opening 
even  delayed  to  his  appeal,  and  he  he  deprived 
or  delayed  of  a  remedy  **by  due  course  of  law" 
and  thus  denied  "right  and  justice,"  simply 
because  the  only  court  in  which  a  remedy  can 
be  sought  is  presided  over  by  judges  having 
an  interest  either  like  or  adverse  to  that  of 
the  one  seeking  such  remedy?  The  Constitu- 
tion, the  supreme  law  of  this  state,  answers 
this  question  in  the  negative.  The  courts, 
provided  by  such  Constitution,  must  open 
their  doors  to  the  call  of  all,  and  no  court  can 
refuse  to  hear  a  cause  simply  because  its 
judges  are  interested  and  the  law  has  made  no 
provision  for  any  one  to  take  their  places. 

In  some  states  there  are  statutes  declaring 
null  and  void  any  judgment  rendered  by  a 
disqualified  judge;  and  yet  the  inherent  right 
of  every  member  of  organized  society  to  have 
his  rights  determined  in  a  court  of  justice 
(which  right  is  guaranted  in  such  states  un- 
der provisions  such  as  are  found  in  our  Bill 
of  Rights)    is  recognized  as  a  right  before 
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which  BtatuteB  must  fall,  and  the  courts  of 
such  states  uniformly  hold  that  a  judgment, 
rendered  by  a  legally  disqualified  judge  in  a 
ca^e  where,  if  such  judge  had  not  acted,  the 
door  of  justice  would  have  been  closed,  is 
valid.  We  can  do  no  better  than  to  quote 
the  words  of  Justice  Strong  of  the  Supreme 
Court  of  New  York  in  the  case  of  People  v. 
Edmonds,  15  Barb.  (N.  Y.)  529.  In  that  case, 
as  in  this,  a  justice  of  the  court,  wherein  the 
action  was  brought,  was  seeking  by  manda- 
mus to  compel  the  payment  to  him  of  an 
allowance  other  than  his  salary,  as  fixed  by 
law.  The  judge  presiding  was  not  financially 
interested,  but  he  took  occasion  to  review  the 
previous  cases  arising  in  that  state,  wherein 
judges,  having  personal  financial  interest  in  a 
question  before  them,  had,  owing  to  the  fact 
that  there  was  no  other  judge  having  author- 
ity to  sit,  presided  and  rendered  judgments. 
After  quoting  with  approval  the  decision  in 
Matter  of  Leefe,  2  Barb.  Ch.  (N.  Y.)  39,  he 
said;  the  italicizing  in  this  and  all  tlie  fol- 
lowing quotations  being  ours: 

^'I  know  of  no  instance  in  which  official 
association,  or  a  possible  interest  in  some  ques- 
tion involved  in  the  controversy,  has  prevent- 
ed judicial  action.  If  there  had  been  any 
{indeed,  if  there  [497]  had  been  a  positive 
statutory  prohibition) ,  a  judge  of  this  court, 
upon  whom  general  and  unrestricted  jurisdic- 
tion in  law  and  equity  has  been  conferred  by 
the  Constitution,  would  nevertheless  have  been 
bo^nd  to  hear  and  decide  a  cause,  ichen  the 
only  objections  to  his  action  icould,  if  they 
could  prevail,  effectually  bar  the  door  of  jus- 
tice, which  should  be  open  to  all,  against  one 
of  the  parties.** 

In  the  Leefe  case,  supra,  an  appeal  had  been 
taken  from  the  decision  of  the  vice  chancellor 
to  the  chancellor,  and  the  question  arose  as 
to  whether  the  chancellor  was  disqualified  to 
sit,  owing  to  relationship  to  a  party  to  such 
appeal.  Tlie  Constitution  of  the  state  gave 
this  right  of  appeal,  **and  the  Legislature  had 
made  no  provision  authorizing  any  other  per- 
son to  sit  for  him  in  a  case  where  that  officer 
(the  chancellor)  is  related  to  one  of  the  par- 
ties.'* The  chancellor  said: 
"  "The  statute,  it  is  true,  prohibits  any  judge 
from  sitting,  where  he  is  related  to  either  of 
the  parties  within  the  ninth  degree  of  affinity 
or  consanguinity;  but  it  has  not  provided  for 
any  other  person,  or  tribunal,  to  exercise  the 
appellate  power,  which  is  given  to  the  chan- 
cellor, by  the  Constitution  in  such  cases.  The 
Constitution  must,  therefore,  control,  as  that 
is  the  paramount  law.** 

Having  our  attention  called,  by  the  case  of 
State  ex  rel.  Null  v.  Policy,  supra,  to  the  fact 
that  there  was  no  law  under  which  a  proper 
person  could  be  appointed  to  take  the  place 
of  a  member  of  this  court  when  such  member 
should  not  sit,  the  then  members  of  this  court. 


through  one  of  its  members  who  chanced  to  be 
the  chairman  of  the  committee  on  legal  re- 
form of  the  state  bar  association,  called  the 
attention  of  such  association  to  the  need  of  an 
amendment  to  the  Constitution  of  this  state 
authorizing  the  enactment  of  such  a  law. 
Such  association  recommended  to  the  Legisla- 
ture that  it  submit  such  an  amendment  to  the 
people  for  their  adoption,  and  the  Legislature, 
by  chapter  135,  Laws  1913,  submitted  an 
amendment,  which  provided: 

^'Whenever,  in  the  opinion  of  the  Supreme 
Court,  one  or  more  of  its  judges  shall  be  dis- 
qualified, by  reason  of  interest  or  other  cause, 
from  taking  part  in  the  decision  of  any  par- 
ticular action  or  proceeding,  and  the  court 
shall  deem  it  necessary,  a  [498]  person,  or 
persons,  shall  be  selected,  in  such  manner  as 
the  Legislature  shall  provide,  to  serve  in  place 
of  such  disqualified  judge  or  judges,  only  for 
the  purpose  of  deciding  such  particular  action 
or  proceeding." 

This  amendment  was  rejected  by  the  people 
in  November,  1914.  One  can  explain  this  ac- 
tion of  the  voters  upon  one  ground  only — 
that  they  did  not  understand  the  purpose  and 
importance  of  the  proposed  amendment.  We 
trust  that  one  result  of  the  present  action  will 
be  the  awakening  of  the  people  of  this  state 
to  the  importance  of  enacting  such  an  amend- 
ment, and  by  so  doing  prevent  the  judges  of 
this  state  being  placed  in  the  embarrassing 
position  in  which  the  members  of  this  court 
now  find  themselves — ^forbidden  by  the  Con- 
stitution from  closing  the  doors  of  this  court 
to  any  person  entitled  to  admission  therein, 
and  yet  knowing  that,  when  we  do  the  duty 
thus  imposed  upon  us,  we  must  sufifer  unjust 
criticism  from  the  thoughtless  and  from  thos4> 
whose  criticism  may  be  inspired  by  unworthy 
motives. 

Certainly  the  members  of  this  court  and,  we 
firmly  believe,  all  the  people  of  this  state 
would  today  be  thankful  if  the  proposed 
amendment  to  our  Constitution  had  been 
adopted  and  the  last  Legislature  had  author- 
ized the  appointment  of  qualified  persons  to 
sit  as  a  court  to  determine  the  matter  now 
before  us,  so  that  we  could,  as  did  the  mem- 
bers of  the  Supreme  Court  of  Arkansas,  in 
Ferrell  v.  Keel,  103  Ark.  96,  146  S.  W.  494, 
in  a  case  involving  the  validity  of  the  general 
appropriation  bill  under  which,  as  in  this 
state,  the  salaries  of  judges  of  the  Supreme 
Court  are  paid,  simply  say: 

*'An  order  will  therefore  be  entered  an- 
nouncing the  disqualification  of  the  judges, 
and  the  clerk  is  directed  to  certify  the  same 
to  the  Governor,  to  the  end  that  special  judges 
may  be  appointed  to  sit  in  the  case." 

It  certainly  is  pertinent  to  ask:  "If  coun- 
sel's contention  is  correct,  what  would  become 
of  the  government  of  this  great  state  (of  its 
executive  and  judicial  departments,  its  educa- 
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tional  and  other  public  institutions)  provided 
the  defendant,  or  some  one  of  his  Buccessors, 
should,  upon  a  claim  that  he  believed  the 
then  current  general  appropriation  bill  to  be 
invalid,  refuse  to  issue  any  warrants  there- 
under ?  The  doors  of  every  court  in  this  state 
would  be  closed  to  those  who  might  seek  to 
have  the  [499]  validity  of  such  appropriation 
bill  determined.  It  is  no  answer  to  say  that 
defendant  has  not  questioned  the  validity  of 
such  appropriation  bill,  and  that  neither  he 
nor  his  successor  ever  will.  Who  is  there  that 
can  say  that  circumstances  may  not  arise 
making  it  the  bounden  duty  of  some  future 
auditor  to  question  such  a  bill  ?  The  true  test 
of  the  correctness  of  a  legal  proposition  is  not 
to  be  found  merely  in  its  application  to  cer- 
tain present  facts,  but  more  often  it  is  to  be 
found  in  its  application  to  supposed  facts  and 
circumstances. 

Defendant's  counsel,  in  his  brief,  asserts 
that  the  holding  in  the  case  of  Dimes  v.  Grand 
Junction  Canal,  3  H.  L.  Cas.  759  (which  case 
was  cited  by  this  court  as  sustaining  its  de- 
cision in  State  ex  rel.  Null  v.  Policy,  supra) 
does  not  sustain  such  decision ;  he  even  asserts 
that  it  is  absolutely  contrary  to  such  decision ; 
and  he  purports  to  quote  therefrom  in  support 
of  such  assertion.  This  certainly  would  be  sur- 
prising, if  true,  in  view  of  the  fact  that  this 
Engli^^h  case  is  almost  universally  cited,  both 
in  reports  and  text-books,  as  supporting  the 
proposition  announced  in  State  v.  PoUey,  su- 
pra. The  learned  counsel  is  in  error.  Charity 
would  require  us  to  conclude  that  he  failed  to 
carefully  read  the  decision  in  such  case,  as 
otherwise  we  can  find  no  possible  explanation 
of  what,  if  it  be  intentional,  is  a  most  serious 
breach  of  professional  duty  (a  breach  of  pro- 
fessional duty  of  which  we  would  be  loth  to 
believe  counsel  w^ould  be  guilty — the  quoting, 
as  the  decision  of  a  court,  the  mere  argument 
of  counsel  submitted  to  such  court).  But  we 
cannot  understand  how  a  lawyer,  of  the  ex- 
perience of  the  learned  counsel  for  defendant, 
could  fail  to  discover  the  Dimes  case  time  and 
again  quoted  in  support  of  the  proposition 
announced  in  State  ex  rel.  Null  v.  Policy,  su- 
pra. Such  a  discovery  should  have  called  him 
to  a  second  and  more  careful  reading  of  the 
decision  in  that  case,  if  his  sole  desire  were 
to  aid  this  court  in  a  correct  solution  of 
the  questions  presented  to  it.  After  stating 
the  nature  of  the  matter  before  the  House  of 
Lords  in  the  Dimes  case,  counsel,  in  his  brief, 
purports  to  quote  some  four  pages  from  the 
opinion  in  that  case.  An  examination  of  such 
case,  as  reported,  discloses  the  fact  that  the 
matter  quoted  is  taken  wholly  from  the  argu- 
ment of  counsel  for  appellant  therein,  and 
does  not  contain  a  single  word  from  the  opin- 
ions rendered  therein.  Counsel  has  [500] 
failed  to  quote  from  the  argument  ot  respond- 
ent's counsel  in  the  Dimes  case,  which  argu- 
ment follows  immediately  after  the  quotation 


found  in  his  brief,  in  which  argument  the 
respondent's  counsel  say,  in  relation  to  the 
authorities  mentioned  in  the  quotation  pre- 
sented to  this  court: 

**A11  the  cases  quoted  are  those  of  inferior 
jurisdictiona  whence  there  loas  an  appeal  or 
of  courts  where  there  were  many  members 
composing  them,  ao  that  it  toas  not  a  matter 
of  necessity  to  resort  to  the  decision  of  the 
individual  who  might  happen  to  have  an  in- 
terest in  the  question  discussed.** 

It  was  not  tlie  argument  of  counsel  upon 
either  side,  but  the  opinions  in  the  Dimes 
case,  that  this  court  had  in  mind  when  it  cited 
such  case  as  an  authority  supporting  our  de- 
cision in  State  v.  Policy,  supra.  Two  ques- 
tions were  presented  for  the  determination 
of  the  House  of  Lords  in  relation  to  the 
validity  of  the  acts  of  the  Lord  Chancellor, 
who,  it  appeared,  had  an  interest  in  a  judg- 
ment, which  judgment  he  had  affirmed  upon 
appeal  from  the  Vice  Chancellor,  who  had 
rendered  same.  One  of  these  was  the  validity 
of  his  judgment  of  affirmance;  tlie  other,  the 
validity  of  the  proceedings  by  which  the  case 
was  brought  to  the  House  of  Lords — such 
proceedings  resting  upon  an  enrollment  signed 
by  the  Lord  Cliaucellor,  and  it  being  con- 
tended that  the  Lord  Chancellor,  if  disquali- 
fied from  rendering  judgment  upon  appeal, 
was  also  disqualified  from  sighing  such  en- 
rollment, and  that  therefore  tlie  cause  was 
not  properly  before  the  House  of  Lords.  Cer- 
tain questions  were  referred  to  the  judges  for 
their  answer.  In  answering  such  questions. 
Baron  Parke  announced  the  unanimous  deci- 
sion of  the  judges,  wherein,  after  discussing 
the  validity  of  the  judgment  of  affirmance 
and  holding  that  such  judgment  was  not  void 
but  voidable  and  upon  appeal  should  be  avoid- 
ed, the  judges  took  up  the  question  of  the 
jurisdiction  of  the  House  of  Lords  dependent 
upon  the  enrollment  signed  by  the  Lord 
Chancellor,  and  said: 

"But,  in  order  to  appeal  against  them  to 
the  House  of  Lords,  they  must  he  enrolled; 
and  enrollment  cannot  be  made  tcithout  the 
Lord  Chancellor's  signature.  In  giving  that 
signature  the  Chancellor  has  a  discretion 
which  he  may  exercise.  But  he  may  be  ap- 
plied to  for  that  purpose,  and,  if  he  gives 
his  signature,  his  interest  affords  no  objection 
to  its  validity.  For  this  is  a  case  [501]  of 
necessity,  and,  where  that  occurs,  the  ohjection 
of  interest  cannot  prevail.  Of  this  the  case  in 
the  Year  Book  (Year  Book,  8  Hen.  6,  19;  2 
Koll.  Abr.  93 )  is  an  instance,  where  it  was  held 
that  it  was  no  objection  to  the  jurisdiction  of 
the  common  pleas  that  an  action  was  brought 
against  all  the  judges  of  the  common  pleas, 
in  a  case  in  doubt  which  could  only  he 
brought  in  that  court.** 

It  will  be  seen  from  the  above  that  the 
judges  recognized  clearly  this  rule  of  necessity 
before  which  all  other  rules  of  law  must  fall. 
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Following  the  opinion  of  the  judges,  the  then 
Lord  Chancellor,  who  had  succeeded  the  Lord 
Chancellor  whose  action  was  under  review, 
announced  •  his  opinion,  which  opinion  was 
concurred  in  by  Lords  Brougham  and  Camp- 
bell.    The  Lord  Chancellor  said: 

"Now,  as  the  suitor  has  a  right  to  come  di- 
rectly from  the  Vice  Chancellor  to  your  Lord- 
ship's House,  the  appeal  here  would  stand 
correctly  before  the  House  as  an  appeal,  not 
only  against  the  affirmance,  which  may  be 
considered,  for  the  purpose  of  observation,  as 
void,  on  account  of  the  Lord  Chancellor's  in- 
terest, but  as  an  appeal  on  the  merits  against 
the  decision  of  the  Vice  Chancellor,  and,  as 
such,  proper  to  be  heard  at  your  Lordships' 
bar.  I  understand  the  opinion  of  the  judges 
to  be  that  the  interest  of  the  Lord  Chancellor 
was  such  as  disqualified  him  from  judging  in 
the  cause;  and  I  must  therefore  infer  tliat,  in 
their  opinion,  here  ircw  no  sttch  absolute  ne- 
cessity for  his  adjudication  as,  upon  the 
ground  set  forth  in  some  of  the  cases,  might 
be  deemed  to  render  his  decision  effectual" 

Why  was  there  no  such  "absolute  necessity" 
as  "might  be  deemed  to  render  his  decision 
effectual?"  Simply  because  there  was  another 
tribunal  to  which  the  appeal  from  the  Vice 
Chancellor  could  be  taken,  as  the  appellant 
''had  a  right  to  come  directly  from  the  Vice 
Chancellor  to  your  Lordships'  House."  It 
will  thus  be  seen  that  twice,  once  in  the  deci- 
sion of  the  judges  and  again  in  that  of  the 
Lord  Chancellor,  it  was  recognized  that  the 
rule,  forbidding  a  judge  to  act  in  a  matter 
wherein  he  was  interested,  must  give  way  to 
necessity,  and  that,  where  it  is  necessary  for 
him  to  act,  his  act  will  be  valid  and  effectual, 
regardless  of  any  interest.  It  is  therefore 
dear  that  counsel  was  absolutely  in  error 
when  he  stated  that  this  English  author- 
ity did  [502]  not  support  the  holding  of 
this  court  in  State  ex  rel.  Null  v.  Policy, 
supra. 

Defendant's  counsel  quotes  the  following 
from  the  decision  in  State  v.  Polley,  supra: 

"It  is  elementary  that  no  man  may  sit  in 
judgment  upon  his  own  cause,  and  no  citation 
of  authorities  is  necessary  to  demonstrate  the 
law.  It  is,  hotcever,  almost  universally  held 
that  the  rule  is  one  which  must  yield  to 
necessity" — and  then  contends  that  the  itali- 
cized words  were  not  required  in  determining 
the  matter  then  before  us,  "and  must  be  treat- 
ed as  obiter."  It  being  absolutely  necessary, 
to  the  determination  of  the  matter  then  be- 
fore us,  that  we  should  hold  that  this  court 
was  bound  to  sit  and  determine  the  cause 
regardless  of  the  interest  of  the  majority  of 
the  court,  it  is  apparent  that  the  words  itali- 
cized by  counsel  were  an  esential  part  of  the 
court's  decision  and  in  no  sense  "obiter." 
We  fully  agree  with  Chief  Justice  Marshall's 
statement  in  relation  to  any  "obiter"  state- 


ment or  dictum.  In  Colwmo^nFt^irginia,  I 
Wheat.  264,  399,  5  U.  6.  (L.  ed.)  257,  he 
said: 

"It  is  a  maxim,  not  to  be  disr^arded,  that 
general  expression,  in  every  opinion,  are  lo 
be  taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  //  they  go  beyond 
the  case,  they  may  be  respected,  hut  ought  not 
to  control  the  judgment  in  a  subsequent  suit, 
tchen  the  very  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious.  The 
question  actually  before  the  court  is  investi- 
gated with  care,  and  considered  in  its  fall  ex- 
tent. Other  principles  which  may  serve  to 
illustrate  it  are  considered  in  their  relation 
to  the  case  decided,  but  their  possible  bearing 
on  all  other  cases  is  seldom  completely  in- 
vestigated." 

Counsel  for  defendant  is  certainlv  familiar 
with  such  maxim,  and  yet  he  has  cited  but 
two  cases,  other  than  the  Dimes  case  aho^e 
referred  to,  in  which  he  claims  the  court< 
have  held  contrary  to  our  views  in  State  v. 
Polley,  supra.  These  cases  are  Washington 
Ins.  Co.  V.  Price,  1  Hopk.  Ch.  (N.  Y.)  1.  i 
N.  Y.  Ch.  321  (1823)  and  Oakley  v.  Aspin- 
wall,  3  N.  Y.  547  (850).  A  reading  of  these 
cases  reveals  the  fact  that,  while  the  court,  in 
each  case,  made  statements,  quoted  by  coun- 
sel in  his  brief,  which  statements,  if  they  were 
not  obiter,  would  be  [503]  authority  for  coun- 
seFs  contention,  yet  it  clearly  appears,  in  each 
case,  from  the  holding  of  the  court  itself,  that 
it  was  unnecessary  for  the  disqualified  judge 
to  act  in  order  that  the  parties  be  not  denied 
a  court.  In  one  case,  an  appeal  m'as  taken 
to  a  disqualified  chancellor,  and  he  held  that 
there  were  other  courts  open  to  the  partie>. 
In  the  other  case,  there  was  a  quorum  of  the 
judges  of  the  court  qualified  to  sit,  and  thus 
there  existed  no  necessity  requiring  a  disquali- 
fied one  to  sit  in  order  that  there  mi|^t  be  a 
court.  It  thus  appears  that  all  that  was  said 
by  the  chancellor  and  the  judge  upon  the  ques- 
tion now  before  this  court  was  unnecesary  to 
the  decisions  rendered,  and  therefore  '^obiter" 
to  the  real  questions  decided  by  such  courts. 
Counsel  has  apparently  failed  to  read  care- 
fully the  opinion  in  Oakley  v.  Aspinwall.  a.s 
he  has  failed  to  discover  that  the  court  fully 
recognized  the  proposition  announced  by  us 
in  State  ex  rel.  Null  v,  Polley,  supra.  This 
he  should  have  discovered,  because  the  Oakley 
case  has  been  frequently  cited  by  courts  and 
text- writers  as  an  authority  in  support  of 
such  proposition.    Judge  Hurlbut  said: 

"But  it  may  be  said  that  this  court  consists 
of  eight  judges;  that  a  less  number  cannot 
constitute  it ;  and  therefore  from  neeessitv  it* 
members  must  sit  in  all  cases.  ...  It 
being  provided  by  law  that  six  members  of  the 
court  shall  constitute  a  quorum,  a  judge,  vhn 
is  interested  or  related  to  a  party  to  a  suit^ 
cannot  be  required  to  act  from  necessity,  unless 
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when  at  least  three  of  the  judges  may  he  so 
circumstanced — a  case  not  likely  to  occur." 

We  are  therefore  confronted  with  this  un- 
usual situation — counsel  denouncing  as  un- 
bound a  former  holding  of  thi»  court  and  jet 
failing  to  cite  anytliing,  entitled  to  recogni- 
tion as  authority,  in  support  of  his  conten- 
tion, while  two  of  the  three  cases  cited  by 
him  are  absolutely  opposed  to  such  contention. 

Let  us  see  what  other  courts,  besides  those 
hereinbefore  referred  to,  have  said  upon  this 
question,  and  in  many  cases  w^hen  their  state- 
ments were  an  essential  part  of  their  deci- 
sions. Referring  to  other  decisions  rendered 
by  the  courts  of  New  York  (those  being  the 
courts  rendering  the  decisions  heretofore  re- 
ferred to  as  cited  by  defendant),  we  find  the 
following : 

In  Paddock  v.  Wells,  2  Barb.  Ch.  331,  5  N. 
Y.  Ch.  663,  the  vice  chancellor,  in  refusing  to 
sit  in  a  case  when  he  was  [504]  related  to  one 
of  the  parties  thereto,  said  of  the  rule  for- 
bidding a  judge  to  sit  in  a  cause  where  he  is 
disqualified : 

"The  only  exception  to  this  principle  is 
where  the  Constitution  has  conferred  the  ju- 
risdiction upon  a  particular  judge,  or  tri- 
bunal, and  no  provision  is  made  by  law  for 
hearing  and  deciding  the  matter  in  contro- 
versy, when  the  judge  is  related  to  either  of 
the  parties  in  the  suit.  There,  the  Constitu- 
tion being  the  paramount  Ulvd,  the  judge y  or 
tribunal,  to  whom  the  Constitution  htut  con- 
fided the  decision  of  the  matter,  must  from 
the  necessity  of  the  case  hear  and  decide  it,  to 
prevent  a  failure  of  justice" 

The  exception  to  the  general  rule  was  again 
recognized  in  Converse  v.  McArthur,  17  Barb. 
(N.  Y.)  410,  decided  in  1854,  being  subse- 
quent to  the  decisions  cited  by  defendant;  the 
court  saying: 

"A  judge,  it  is  said,  may  sit,  where  juris- 
diction is  conferred  by  the  Constitution  (the 
fact  in  the  case  at  bar),  and  upon  no  other 
tribunal,  for  otherwise  there  uAll  be  a  failure 
of  justice." 

In  1896,  in  the  case  of  People  v.  Saratoga 
Spring,  4  App.  Div.  399,  39  N.  Y.  S.  607,  the 
court  recognized  this  exception  in  the  follow- 
ing language: 

"'Cases  are  to  be  found  where  judicial  offi- 
cers, or  officials  acting  in  a  judicial  capacity, 
have  been  permitted  to  act,  notwithstanding 
the  disqualification  of  interest,  but  I  think, 
without  exception,  they  ha^e  aU  been  oases 
where,  unless  such  officer  was  permitted  to 
act,  there  would  have  been  a  failure  of  jus- 
tice, for  the  reason  that  there  was  no  other 
person  who  could  act" 

Again  in  the  year  1900,  in  People  v.  Magee, 
55  App.  Div.  195,  66  N.  Y.  S.  849,  the  court, 
in  a  most  extreme  case,  said: 

''By  the  statute  the  police  commissioner 
was    the    only    tribunal    authorized    to    try 
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charges  against  the  relator.  Whatever  may 
be  his  prejudice,  therefore,  his  jurisdiction  is 
undoubted,  for  otherwise  the  relator  could  not 
be  tried  or  removed,  however  flagrant  his 
offenses.  If  this  proposition  need  authority, 
it  is  abundant.  See  People  v.  Williams,  51 
App.  Div.  102,  64  N.  Y.  S.  457;  People  v. 
Auburn,  85  Hun  602,  33  N.  Y.  S.  165;  In  re 
Ryers,  72  N.  Y.  1,  28  Am.  Rep.  88." 

And  again,  as  late  as  the  year  1910,  in 
Wilcox  V.  Royal  Arcanum,  66  Misc.  253,  123 
N.  Y.  S.  [505]  83,  we  find  the  exception  fully 
recognized.  In  Bliss  v.  Caille  Bros.  Co.  149 
Mich.  601,  113  N.  W.  317,  12  Ann.  Cas.  513, 
the  court  said: 

"It  is  well  established  that  the  rule  of  dis- 
qualification of  judges  must  yield  to  the  de- 
mands of  necessity;  as,  for  example,  in  cases 
where  applied  it  would  destroy  the  only  tri- 
btmal  in  which  relief  could  be  had" 

In  Galey  v.  Montgomery  County,  174  Ind. 
181,  91  N.  B.  593,  Ann.  Cas.  1912C  1090,  the 
court  said: 

"The  maxim  that  one  shall  not  be  a  judge 
in  his  own  case  is  a  sound  and  salutary  one, 
and  should  not  be  relaxed,  except  when  neces- 
sity requires" 

In  Pearce  v.  Atwood,  13  Mass.  324,  the  court 
said: 

Any  interest,  therefore,  however  small, 
has  been  held  sufficient  to  render  a  judge  in- 
competent. The  only  exception  known,  to  this 
broad  and  general  rule,  exists  where  there 
may  be  a  necessity  that  the  person  so  inter- 
ested should  act,  in  order  to  prevent  a  failure 
in  the  administration  of  justice." 

In  Jefferson  County  v.  Milwaukee  County, 
20  Wis.  139,  in  supporting  the  action  of  the 
judges  of  such  court  in  deciding  causes  where- 
in they  were  interested,  the  court  said: 

"And  it  is  obvious  that  from  necessity  they 
must  have  acted  in  such  causes,  to  prevent  a 
failure  of  justice." 

We  cannot  better  close  this  part  of  our 
decision  than  by  quoting  the  following  from 
the  great  case  of  State  v.  Houser,  122  Wis. 
534,  100  N.  W.  964,  decided  in  the  year  1904. 
That   court  said : . 

"But  going  further,  and  conceding  for  the 
moment  that  the  proposition  last  discussed 
could,  in  any  event,  be  resolved  in  favor  of  the 
position  of  counsel  for  the  plaintiff,  we  meet 
at  once  the  stem  rule  of  necessity,  which  puts 
etside  all  the  grounds  for  judicial  disquali- 
fication,  when  otherwise  there  would  be  no 
tribunal  whatever  to  administer  anv  remedv 
for  the  grievance  waiting  for  redress.  The 
courts,  in  treating  that  rule,  will  be  found 
generally  to  have  restricted  it  to  the  precise 
case  in  hand,  and  yet  to  have  viewed  it  suffi- 
ciently broad  as  to  fully  suffice  therefor. 
.  .  .  This  court  has  recognized  the  rule  of 
necessity,  where  otherwise  the  one  empowered 
to  apply  his  judgment  to  the  matter  would 
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have  been  disqualified,  in  [506]  Jefferson 
County  V.  Milwaukee  County,  20  Wis.  139. 
The  same  rule  justified  Chancellor  Kent  in 
Stuart  V.  Mechanics*,  etc.  Bank,  19  Johns. 
( N.  Y. )  496,  to  keep  his  place  upon  the  bench, 
though  pecuniarily  interc3ted  in  the  trial  be- 
fore him.  In  Matter  of  Leefe,  2  Barb.  Ch. 
(N.  Y.)  39,  Chancellor  Walworth  deemed 
himself  justified  by  it  in  presiding,  though  one 
of  his  relatives  was  a  party,  and  by  express 
statutory  provision  he  was  disqualified.  In 
Mooers  v.  White,  6  Johns.  Ch.  (N.  Y.)  360, 
Chancellor  Kent  again  leaned  on  that  rule  in 
presiding,  though  by  the  literal  sense  of  the 
statute  disqualified,  as  in  the  case  aforesaid. 
In  the  Yr.  Book,  8  Hen.  619,  2  Roll.  Abr.  93, 
the  judges  who  presided  relied  upon  the  same 
rule  in  performing  their  duties,  though  all 
were  defendants  in  the  action.  That  is  re- 
ferred to  as  a  very  apt  illustration  of  the  ex- 
tent to  which  the  rule  has  been  applied  in 
London  v.  Markwick,  11  Mod.  (Eng.)  164. 
Further  to  the  same  eflfect  are  In  re  Ryers, 
72  N.  Y.  1,  28  Am.  Rep.  88;  Tliellusson  v. 
Rendlesham,  7  H.  L.  Cas.  (Eng.)  429;  Com.  v. 
McLane,  4  Gray  (Mass.)  427;  Ten  Eick  v. 
Simpson,  11  Paige  (N.  Y.)  177-179;  People 
V.  Edmonds,  15  Barb.  (N.  Y.)  629-631.  It 
should  be  noted  that  in  the  authorities,  to 
which  plaintifTs  counsel  can  best  turn  to  sus- 
tain their  contention  on  this,  the  rule  we  are 
discussing  is  fully  recognized.  Stockwell  v. 
\Vliite  Lake  Tp.  Board,  22  Mich.  341;  State 
V.  Crane,  36  ^.  J.  L.  394;  State  v.  Board  of 
Education,  19  Wash.  8,  52  Pac.  317,  40  L.R.A. 
317,  67  Am.  St.  Rep.  706.  In  addition  to  the 
foregoing  on  the  same  subject,  the  following 
are  peculiarly  in  point :  People  v^  Auburn,  85 
Hun  601,  33  N.  Y.  S.  165;  People  v.  Board 
of  Police,  84  Hun  64,  32  N.  Y.  8.  18;  People 
V.  Saratoga  Springs,  4  App.  Div.  399,  39  N. 
Y.  S.  607;  People  v.  Magee,  55  App.  Div. 
195,  66  N.  Y.  S.  849;  People  v.  Sherman,  66 
App.  Div.  231,  72  N.  Y.  S.  718,  affirmed  171 
N.  Y.  684,  64  N.  E.  1124 ;  People  v.  Elraendorf, 
51  App.  Div.  173,  64  N.  Y.  S.  775." 

It  is  therefore  clear  that,  under  both  reason 
and  authority,  the  law  is  as  announced  in  23 
Cvc.  581. 

"The  rule  as  to  the  disqualification  of 
judges  must  yield  to  the  demands  of  neces- 
sity. Where  disqualification,  if  permitted  to 
[607]  prevail,  destroys  the  only  tribunal  in 
which  relief  may  he  sought,  and  thus  effectual- 
ly bars  the  door  of  justice,  the  disqualified 
judge  is  hound  to  hear  and  decide  the  cause. 
But,  to  justify  a  disqualified  judge  in  sitting 
in  a  cause  in  which  he  is  directly  interested, 
the  necessity  must  be  imperative,  in  the  de- 
termination of  which  the  greatest  care  should 
be  exercised." 

Plaintiff,  believing  himself  entitled  to  th« 
expense  warrant  demanded,  had  the  same 
right  that  every  other  citizen  of  this  state  haa 


— to  go  into  court  and  seek  "right  and  justice, 
administered  without  denial  or  delay."  There 
was  only  one  court  to  which  he  could  go  for 
relief.  He  could  not  be  asked  to  wait  until 
the  people  had  provided  another  tribunal,  be- 
cause :  ( 1 )  To  do  so  would,  at  beet,  deprive 
him  of  a  constitutional  right  (speedy  jus- 
tice) ;  (2)  there  was  nothing  to  encourage 
him  in  the  belief  that  any  such  tribunal  would 
ever  be  created;  (3)  to  so  wait  would  be 
misconstrued  by  many  as  a  confession  that  lie 
had  know^ingly  taken  money  itnder  an  invalid 
law.  Defendant  left  to  plaintiff  but  one 
course  to  pursue — to  go  at  once  before  the 
only  court  having  authority  to  determine  the 
validity  of  his  claim  and  to  grant  him  ade- 
quate relief,  and  there  demand  his  legal 
rights.  We  refer  to  this  court  as  "the  only 
court  having  authority  to  determine  the  valid- 
ity of  his  claim  and  to  grant  him  adequate 
relief,"  because,  while  the  circuit  court  has 
jurisdiction  to  issue  writs  of  mandamus  and 
might  have  been  applied  to  for  a  writ  herein, 
it  is  customary,  whenever,  through  such  a 
writ,  it  is  sought  to  require  a  public  ofiKer  to 
perform  some  ministerial  act,  which,  to  be  of 
any  effect  whatsoever,  must  be  performed 
within  a  very  limited  period,  to  seek  such  writ 
of  this  court  because,  from  any  decision  of 
the  circuit  court,  there  is  a  right  of  appeal 
to  this  court,  and  a  considerable  time  muFt 
necessarily  elapse  before  such  an  appeal  can 
be  taken  and  brought  on  for  hearing  in  this 
court.  This  is  but  another  application  of  the 
rule  of  necessity.  Thus,  if  this  proceeding 
had  been  started  in  the  circuit  court,  before 
an  appeal  could  be  brought  to  and  determinc>d 
by  this  court,  June  30,  1915,  the  date  when 
the  current  appropriation  to  meet  the  pro- 
visions of  chapter  239,  Laws  1911,  supra, 
lapses,  would  have  passed  and  the  appropria- 
tion have  lapsed,  rendering  absolutely  inef- 
fective the  writ  sought  for.  Furthermore,  it 
is  clear  that  the  circuit  judges  of  this  state 
are  equally  disqualified  [508]  to  determine 
the  rights  of  plaintiff  to  the  relief  sought  as 
are  the  members  of  this  eourt.  Two  questions 
are  presented  in  considering  the  provisions  of 
chapter  239,  Laws  1011:  (1)  Is  the  allow- 
ance therein  provided  for  an  allowance  for 
expenses?  (2)  If  it  is  an  allowance  for 
expenses,  is  such  statute  constitutional? 
Chapter  49,  Laws  1907,  provides  that  the 
circuit  judges  shall  be  reimbursed  for  certain 
"expenses"  incurred  in  the  discharge  of  their 
duties.  There  can  be  no  question  but  that  the 
allowance  to  the  circuit  judges  is  one  for 
expenses.  It  is  therefore  apparent  that,  if 
this  proceeding  had  been  brought  before  a 
circuit  judge,  he  would  have  had  a  direct  fi- 
nancial interest  in  the  determination  of  the^ 
questions,  as  upon  the  answer  he  gave  to  the 
same  might  rest  his  right  to  receive  the  bene- 
fits of  said  chapter  49,  Laws  1907.    He  would 
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have  ft  direct  interest  in  the  answer  to  the 
first  question,  as  thereon  would  depend  the 
necessity  of  his  answering  the  second  question, 
the  answer  to  which  is  as  vital  to  his  rights 
as  it  may  be  to  those  of  Judge  McCoy.  It  was 
undoubtedly  a  consideration  of  all  these  mat- 
ters (the  equal  disqualification  of  the  circuit 
judges;  the  fact  tliat  the  writ,  to  be  effective, 
mu8t  be  given  in  such  a  short  time;  and  the 
futher  fact  that  this  matter  could  not  reach 
a  final  determination  within  such  brief  period, 
if  commenced  in  the  circuit  court)  which  led 
counsel  for  defendant  to  state  in  his  brief: 
'*It  is  true  that,  if  this  court  does  not  act, 
there  is  probably  no  other  tribunal  that  can 
try  Judge  McCoy's  case." 

Has   plaintiff  sought  the  proper   remedy? 
This  proceeding  was  instituted  under  the  pro- 
visions of   section   764,   C.   C.   P.,  but   it  is 
contended  by  defendant,  in  his  return,  though 
not  even  suggested  in  his  brief,  that  plaintiff's 
remedy   is   by   action   at   law   in   this   court 
under  the  provisions  of  section  25,  C.  C.  P., 
and  succeeding  sections.    Through  such  failure 
to  present  this  matter  in  his  brief,  we  might 
deem  this  contention  abandoned  by  defendant 
and  not  refer  to  it  further,  but  we  prefer  not 
to  so  dispose  of  it.    The  remedies  provided  by 
sections  25  and  764  are  radically  different, 
and  there  is  a  well-defined  line  of  demarca- 
tion  between  the  classes  of  cases  that  come 
within  the  provisions  of  these  two  sections. 
Section  764  authorizes  the  Supreme  and  cir- 
cuit courts  to  issue  the  writ  of  mandamus  to 
any  person  or  officer,  "to  compel  the  perform- 
ance of  an  act  which  the  law  specially  [509] 
enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station;"  and  section  765  provides 
that   the  writ  "must  be  issued  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy,  in  tlie  ordinary  course  of  law." 
It  will  be  noted  that  the  writ  will  issue  to 
compel  the  performance  of  an  act  that  the  law 
specifically  enjoins  as  a  duty,  and  this  means 
that  it  can  issue  to  compel  the  performance 
of   such  act  only  as  the  law  specifically  en- 
joins as  a  duty.     If  the  duty  to  perform  the 
act  depends  upon  the  judgment  of  the  officer 
charged  therewith,  or  if,  under  the  facts  pre- 
sented, he  is  vested  with  any  discretion  in 
the  matter  of  performance,  mandamus  is  not 
the  proper  remedy. 

By  the  provisions  of  section  25,  any  person 
deeming  himself  aggrieved  by  the  refusal  of 
the  state  auditor  to  allow  any  just  claim 
against  the  state  may  commence  an  action 
at  law  against  the  state  in  the  Supreme 
Court.  If  he  recovers  judgment,  the  clerk  of 
the  Supreme  Court  shall  furnish  a  certified 
transcript  of  the  judgment  to  the  state  au- 
ditor, who  shall  audit  the  amount  of  the 
judgment,  and  the  same  shall  be  paid  out 
of  the  state  treasury.  These  provisions  of 
the    law  have  reference  to,   and  apply  only 


to,  cases  where  the  auditor  is  vested  by 
law  with  some  judgment  or  discretion  as 
to  the  amount,  if  any,  that  shall  be  al- 
lowed on  a  particular  claim  against  the 
state.  If  the  claim  is  rejected  or  if  allowed 
in  part,  and  the  claimant  is  dissatisfied  with 
the  allowance,  then  his  remedy  is  by  an  action 
at  law  in  this  court,  as  provided  by  section 
25  and  succeeding  sections;  but,  when  a  claim, 
based  upon  a  valid  law,  has  once  been  audited 
and  allowed  by  the  auditor  himself  or  by  some 
other  duly  authorized  person,  board,  or  tribu- 
nal, or  the  amount  thereof  is  fixed  by  law,  so 
that  there  is  no  dispute  as  to  the  amount  of 
the  claim,  it  then  becomes  the  duty  of  the 
auditor  to  allow  it  and  to  issue  a  warrant 
upon  the  state  treasurer  therefor,  provided 
of  course,  that  money  has  been  appropriated 
for  the  payment  thereof.  In  such  cases,  the 
auditor  is  vested  with  no  discretion,  and  the 
issuance  of  the  warrant  is  a  pure  ministerial 
act,  the  performance  of  which  in  case  of  re- 
fusal, will  be  compelled  by  mandamus.  The 
distinction  may  be  made  dearer  by  illustra- 
tion. If  a  bill  for  labor  or  supplies  furnished 
to  the  state  is  presented  to  the  auditor  for 
allowance,  it  is  his  duty  to  audit  it.  If  he 
allows  it  in  part  or  in  whole,  and  the  claim- 
ant accepts  such  allowance,  it  is  then  the 
[510]  duty  of  the  auditor  to  issue  a  warrant 
in  payment  thereof;  and,  if  he  refuse,  man- 
damus will  lie  to  compel  him  to  issue  it. 
But  the  auditor  cannot  be  compelled  by  man- 
damus to  allow  the  claim  at  any  particular 
amount,  and,  if  the  claimant  is  dissatisfied 
with  the  allowance  as  made,  his  remedy  is  by 
action  at  law,  under  the  provisions  of  section 
25.  On  the  other  hand,  where  the  amount 
claimed  is  fixed  by  law  (as,  for  instance,  an 
officer's  salary),  the  auditor  is  vested  with 
no  discretion  whatever.  If  he  is  satisfied 
as  to  the  identity  of  the  officer  claiming  the 
salary,  it  is  his  duty  to  issue  his  warrant  for 
the  amount  so  fixed.  In  that  case,  there 
is  nothing  to  be  determined  by  an  action  at 
law,  and,  if  the  auditor  refuse  to  issue  the 
warrant,  mandamus  is  the  proper  remedy  to 
compel  him  to  issue  the  same. 

The  above  principles  are  recognized  by  the 
courts  of  this  country  generally.  20  Cyc.  235. 
In  Black  v.  Auditor,  26  Ark.  237,  that  court, 
after  quoting  the  section  of  their  statute  al- 
lowing suits  to  be  brought  against  the  state, 
and  which,  in  all  material  matters,  is  similar 
to  our  section  25,  said: 

"The  salaries  of  the  circuit  judges  are  fixed 
by  law.  An  appropriation  has  been  made 
to  pay  these  salaries.  The  ministerial  duty  of 
auditing  the  accounts  and  issuing  his  warrant, 
for  the  amount,  is  all  that  remains  to  be  done. 
If  suit  were  brought  against  the  state,  under 
the  sections  above  quoted,  and  an  appropria- 
tion made  by  the  Legislature,  the  same  mi?»- 
isterial  duty  would  remain  to  be  performed." 
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This  has  special  application  to  the  present 
case,  because  the  only  fact  to  be  determined 
at  a  trial  is  already  determined,  to  wit,  the 
amount  due  to  plaintiff;  and,  even  after  a 
judgment  in  an  action  at  law,  it  would  still 
be  necessary  to  issue  the  warrant.  In  Rice 
V.  State,  95  Ind.  33,  that  court  said: 

"Whenever  the  money  necessary  to  pay  a 
particular  claim  against  the  state  has  been 
appropriated  by  the  Legislature,  and  the 
amount  of  the  claim  has  been  definitely  as- 
certained in  a  manner  prescribed  by  law,  a 
refusal  by  the  auditor  of  state  to  draw  his 
warrant  upon  the  treasurer  of  state  for  the 
payment  of  the  claim  will  authorize  the  inter- 
position of  the  courts  by  appropriate  manda^ 
tory  proceedings.  In  such  a  case  it  is  not  a  suf- 
ficient [511]  objection  that  such  proceedings 
afford  an  indirect  method  of  suing  the  state." 

In  Bryan  v.  Cattell,  15  la.  538,  the  Supreme 
Court  of  that  state  said: 

'^All  the  cases,  as  well  as  the  statute,  recog- 
nize a  distinction  between  those  acts  resting 
in  discretion  and  such  as  are  plainly,  clearly, 
definitely  prescribed  by  law.  Thus  the  auditor 
is  required  to  settle  all  claims  against  the 
treasury.  .  .  .  Now,  his  judgment  or  dis- 
cretion as  to  the  amount  he  should  allow  on 
such  settlement  could  not  be  controlled  by 
mandamus  but  he  could  be  compelled  to  act, 
or,  after  he  had  thus  settled  the  amount  due 
the  claimant,  he  could  be  compelled  to  grant 
the  required  certificate.  .  .  .  And  whether 
there  is  a  discretion  is,  of  course,  to  be  de- 
termined by  the  courts,  in  each  case,  where 
the  process  of  mandamits  is  invoked.  If  there 
is,  then,  though  ever  so  unwisely  exercised, 
there  can  be  no  interference.  If  not,  then  the 
omission  or  performance  of  an  act,  specially 
enjoined  by  law,  as  resulting  from  the  office, 
may  be  compelled." 

A  few  others  of  the  many  cases  to  the  same 
effect  are  White  v.  Worth,  126  N.  C.  670,  36  S. 
E.  132;  State  v.  Richards,  16  Utah  477,  49 
Pac.  532;  State  v.  Kenney,  10  Mont.  533,  26 
Pac.  999;  Swann  v.  Buck,  40  Miss.  268;  Gil- 
bert V.  Moody,  3  Idaho  3,  25  Pac.  1092;  Page 
V.  Hardin,  8  B.  Mon.  (Ky.)  648.  The  right 
to  the  writ,  under  the  circumstances  shown 
in  this  case,  has  been  recognized  in  this  state. 
Howard  v.  Burns,  14  S.  D.  383,  85  N.  W.  920. 

Chapter  239,  Laws  of  1911,  allows  to  each 
Supreme  Court  judge,  who  removes  to  the  cap- 
ital for  the  performance  of  his  official  duties, 
the  fixed  expense  allowance  of  $50  per  month, 
payable  upon  the  certified  vouchers  of  such 
judge.  It  is  alleged  by  plaintiff  and  admitted 
by  defendant  that  plaintiff  has  complied  with 
all  the  requirements  of  this  law.  It  is  further 
alleged  and  admitted  that  the  L<>gislature  of 
1913  made  an  appropriation  of  funds  with 
which  to  pay  this  specific  amount,  and  that 
this  fund  is  now  on  hand  in  the  state  treasury 
and    available   for   this   very   purpose.     The 


claim  is  audited  at  a  fixed  amount  by  the 
law  itself.  The  defendant  is  vested  with  no 
discretion  whatever  in  the  matter  of  allowing 
the  said  sum  of  money.  Mandamus  is  the 
proper  mode  of  compelling  him  to  perform  the 
purely  ministerial  [512]  act  of  issuing  the 
warrant.  Evans  v.  Bradley,  4  S.  D.  83,  55 
N.  W.  721.  The  contention  of  defendant  that 
plaintiff's  remedy  is  by  action  under  section 
25,  C.  C.  P.,  and  not  by  mandamus,  can  scarce- 
ly be  taken  seriously,  and  it  apparently  was 
not  so  taken  by  defendant  himself  or  he  would 
have  discussed  the  same  in  his  brief. 

Defendant,  in  his  return,  contends  that 
plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  at  law.  Inasmuch  as  this  contention 
is  not  referred  to  in  his  brief,  and  the  return 
does  not  suggest  any  other  remedy  at  law, 
except  that  under  section  25,  C.  C.  P.,  we  need 
only  suggest,  in  addition  to  what  we  have 
said  above  in  regard  to  an  action  of  law, 
that,  in  the  ordinary  course  of  law,  an  action 
commenced  under  section  25,  after  plaintiff's 
cause  of  action  had  accrued,  could  never  be 
prosecuted  to  final  judgment  prior  to  the 
1st  day  of  July,  1915,  and  defendant  admits 
that  unless  the  money,  appropriated  for  the 
payment  of  plaintiff's  claim,  is  paid  prior  to 
that  date,  said  appropriation  will  lapse.  In 
that  case,  plaintiff  could  not  foe  paid  in  any 
event  until  the  money  for  that  purpose  had 
been  appropriated  by  some  future  Legislature. 
In  the  second  place,  it  requires  more  than  a 
right  of  recovery  in  the  future  to  constitute 
adequate  relief  and  to  justify  a  refusal  of 
relief  by  mandamus. 

"The  *other  remedy,'  the  existence  of  which 
will  oust,  or,  rather,  prevent  the  invocation 
of,  jurisdiction  by  mandamus,  must  be  equally 
convenient,  beneficial,  and  effective,  as  man- 
damus. ...  It  must  be  a  remedy  which 
will  place  the  relator  in  statu  quo;  that  is, 
in  the  same  position  he  would  have  been  had 
the  duty  been  performed.  Etheridge  v.  Hall, 
7  Port.  (Ala.)  47.  Indeed,  it  must  be  more 
than  this.  It  must  be  a  remedy  which  itself 
enforces  in  some  way  the  performance  of 
the  particular  duty,  and  not  merely  a  remedy 
which  in  the  end  saves  the  party,  to  whom 
the  duty  is  owed,  unharmed  by  its  nonper- 
formance. Sessions  v.  Boykin,  78  Ala.  328; 
2  Spelling,  Extraordinary  Relief,  §  1375; 
Merrill,  Mandamus,  §  53.  Hence  it  is  that, 
while  mandamus  will  not  lie  to  enforce  a  duty 
which  may  be  coerced  by  the  ordinary  civil 
actions  at  law,  as  where  the  duty  is  merely 
to  pay  money  or  to  deliver  property,  it  does 
lie  whenever  such  actions  cannot  be  availed 
of  to  the  specific  performance  of  the  ofiicial 
act  which  the  relator  is  entitled  to  have  per- 
formed, as  where  a  disbursing  [513]  officer 
refuses  to  draw  a  warrant  it  is  his  duty  to 
draw,  in  which  case  an  action  for  damages, 
while  it  would   eventually  save   the  relator 
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harmless,  would  not  coerce  the  discharge  of      fice.     .     . 
the  specific  duty."     State  .v.  Wilson,  123  Ala. 
259,  26  So.  482,  45  L.  R.  A.  772. 

The  above  language  is  especially  appropri- 
ate when  applied  to  the  facts  in  this  case. 
Conceding  that  plaintiff  has  a  cause  of  action 
against  the  state  that  could  be  maintained 
under  the  provisions  of  section  25,  C.  C.  P., 
and  that  the  money  now  due  could  eventually 
be  recovered,  this  would  by  no  means  afford 
plaintiff  the  specific  and  adequate  remedy 
to  which  he  is  entitled.  Under  the  provisions 
of  chapter  239,  Laws  1911,  plaintiff  is  entitled 
to  a  warrant  on  the  state  treasurer  for  $50, 
and  no  substitute  for  such  warrant  or  means, 
however  certain,  of  collecting  said  sum  of 
money  in  the  future,  can  afford  him  adequate 
relief. 

This  brings  us  to  a  consideration  of  the 
one  ground  assigned  by  defendant  for  refus- 
ing to  issue  the  warrant  demanded,  to  wit, 
the  claim  that  said  chapter  239,  Laws  1911, 
is  unconstitutional  because  in  conflict  with 
section  2,  art.  21,  and  section  30,  art.  5,  of  the 
Constitution  of  this  state. 

Section  2,  art.  21,  after  fixing  the  salaries 
of  the  Governor,  Supreme  and  Circuit  Court 
Judges,  Secretary  of  State,  the  State  Treas- 
urer, State  Auditor,  and  Commissioner  of 
School  and  Public  Lands,  the  Superintendent 
of  Public  Instruction,  the  Attorney  General, 
and  the  Lieutenant  Governor,  provides: 

''They  shall  receive  no  fees  or  perquisites 
whatever  for  the  performance  of  any  duties 
connected  with  their  offices.  It  shall  not  be 
competent  fo^  the  legislature  to  increase  the 
salaries  of  the  officers  named  in  this  article 
except  as  herein  provided." 

Section  30,  art.  5,  provides: 

"The  judges  of  the  supreme  court,  circuit 
courts  and  county  courts  shall  each  receive 
such  salary  as  may  be  provided  by  law,  con- 
sistent with  this  Constitution,  and  no  such 
judge  shall  receive  any  compensation,  per- 
quisite or  emoluments  for  or  on  account  of 
his  office  in  any  form  whatever,  except  such 
salary:  Provided,  that  county  judges  may 
accept  and  receive  such  fees  as  may  be  al- 
lowed under  the  land  laws  of  the  United 
States." 

[514]  Tlie  argument  presented  by  defend- 
ant's counsel  in  his  printed  brief  is  certainly 
unusual,  and  we  believe  counsel  himself,  upon 
mature  reflection,  will  feel  that  much  that 
he  has  said  was  wholly  uncalled  for  and  high- 
ly improper,  not  an  aid  to  the  court  in  ar- 
riving at  the  proper  legal  conclusion,  for 
which  every  brief  should  be  designed.  Coun- 
sel says: 

"It  would  take  only  a  child,  simply,  were 
he  not  biased,  to  see  that  the  donation  offered 
you  under  section  239  is  nothing  but  graft. 
The  reason  it  is  given  is  on  account  of  the 
pitiable  salary  which  is  attached  to  your  of- 
Ann.'cas.  1917A. — 67. 
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If  they  (the  Legislature)  pos- 
sessed this  power,  then  the  amount  they  may 
give,  or  you  may  take,  is  limited  only  by  their 
judgment,  or  your  avarice." 

He  also  says: 

"Could  I  stand  before  you,  convinced  clear- 
ly, as  I  am,  that  the  act  of  the  legislature 
attempting  to  give  you  $50  per  month  in 
addition  to  your  salary  clearly  violates  the 
Constitution,  and  ask  you  to  hold  yourselves 
guilty?  Could  you  admit  your  guilt?  And 
still  I  am  a  lawyer  as  well  as  yourself.  Prob- 
ably my  knowledge  based  on  a  long  period  of 
study,  would  not  differ  much  from  the  aver- 
age of  the  bench." 

The  only  thing  to  be  found  in  counsel's 
brief,  which  could  in  any  manner  throw  light 
upon  the  question  now  under  consideration, 
is  the  definition  of  the  word  "perquisite,"  as 
found  in  Webster's  New  International  Dic- 
tionary, and  another  definition  found  in  Bou- 
vier's  Dictionary,  which  latter  definition  is 
approved  in  the  case  of  Wren  v.  Luzerne 
County,  9  Pa.  Co.  Ct.  22,  a  decision  of  a 
county  court  cited  by  defendant.  With  these 
definitions  we  fully  agree.  The  only  other 
authority  cited  is  a  decision  by  the  Supreme 
Court  of  Maryland  (Vansant  v.  State,  96  Md. 
110,  53  Atl.  711),  holding  that  an  officer  is 
not  entitled  to  retain  interest  on  public  funds 
held  by  him  in  his  official  capacity — a  question 
entirely  foreign  to  the  one  before  us.  Counsel 
for  defendant  has  misquoted  section  30,  art. 
5,  of  the  Constitution,  making  what  we  deem 
a  material  change.  Instead  of  quoting  it  as 
providing  that  the  officers  therein  named  shall 
receive  no  "compensation,  perquisite  or  emolu- 
ments for  or  on  account  of  his  office,  in  any 
form  whatever,  except  such  salary,"  he  has 
inserted,  in  place  of  the  italicized  words,  the 
words  "on  any  account."  We  trust  this  [515] 
error,  as  well  as  that  in  quoting  from  the 
English  decision,  is  the  result  of  inadvertence 
and  not  prompted  by  any  desire  to  mislead 
the  court  or  others  who  may  read  defendant's 
brief. 

From  the  fact  that  defendant's  counsel  has 
cited  no  authorities  throwing  any  real  light 
upon  the  constitutionality  of  the  law  in  ques- 
tion, we  are  led  to  conclude  that  he  fullv 
realizes  the  weakness  of  the  contention  that 
chapter  239,  Laws  1911,  is  unconstitutional, 
and  therefore  bases  his  real  defense,  not  upon 
the  ground  that  the  action  of  defendant  in  re- 
fusing to  issue  the  warrant  was  justified,  but 
that  such  action,  right  or  wrong,  is  final,  and 
cannot  be  reviewed  by  this  court,  owing  to  the 
interest  of  the  judges  thereof.  Having  held, 
however,  that  such  action  of  defendant  is  not 
final,  and  that  it  is  both  our  right  and  dutv 
to  act  in  this  matter,  we  shall  proceed  to 
consider  and  determine  the  ultimate  question 
before  us — the  constitutionality  of  such  law. 
We  do  this  in  the  full  faith  that  the  people 
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of  this  state  will  believe  that  the  conclusion 
at  which  we  arrive  will  be  the  honest  view 
of  those  whom  they  have  placed  in  a  position 
of  great  trust;  and  we  believe  that  they,  who 
have  so  honored  us,  will  commend  us  for  meet- 
ing squarely  the  issue  thus  presented,  while 
they  would  justly  condemn  us,  if  moved  by 
the  insinuations  and  veiled  threats  contained 
in  defendant's  brief,  we  should  refuse  to  up- 
hold the  dignity  of  this  court  and  wrongfully 
surrender  to  an  inferior  executive  officer  the 
judicial  function  of  interpreting  the  laws  of 
this  state. 

It  being  a  fundamental  proposition  that  the 
state  Constitutions  do  not  grant  powers  to  the 
representatives  of  the  people,  but  that  such 
representatives  have  every  power  of  a  sover- 
eign people,  except  such  as  may  be  taken  from 
them  by  the  state  Constitution  or  given  to 
the  federal  government  by  the  federal  Con- 
stitution, it  follows  that  the  universal  rule 
for  construing  the  enactments  of  such  repre- 
sentatives is:  An  act  of  a  state  legislature 
will  not  be  held  unconstitutional  unless  its 
unconstitutionality  appears  practically  be- 
yond a  reasonable  doubt.  This  rule  has  fre- 
quently been  announced  by  this  court.  We 
are,  however,  not  content  to  base  our  decision 
herein  upon  such  rule,  but,  owing  to  our  di- 
rect interest  therein,  wo  believe  that  we 
should  refuse  to  issue  the  writ  prayed  for, 
unless  it  appear  clear  that,  under  both  reason 
and  authority,  the  law  in  question  is  con- 
stitutional. 

[516]  It  must  be  conceded  by  all  that  our 
Constitution  forbids  any  increase  in  the  salary 
of  any  officer  named  in  the  sections  quoted, 
through  the  granting  to  him  of  *'any  compen- 
sation, perquisite  or  emoluments  for  or  on 
account  of  his  office;"  but  it  must  be  pre- 
sumed that  our  Constitution  was  drafted  with 
the  utmost  care  and  precision  in  the  use  of 
language,  and  with  a  full  understanding  of 
the  accepted  meaning  of  every  w^ord  used 
therein.  With  this  thought  in  mind  it  might 
be  sufficient,  for  the  purposes  of  this  decision, 
to  note  that  an  allowance  for  "expenses"  is 
not  forbidden-  by  any  section  of  the  Constitu- 
tion. The  distinction  between  the  term  "ex- 
penses" and  the  phrases  "compensation,  per- 
quisite or  emoluments  for  or  on  account  of 
an  office,"  or,  "for  the  performance  of  duties 
connected  with  an  office,"  is  so  broad  and 
dear  that  it  cannot  be  presumed  that  the 
framers  of  the  Constitution  overlooked  the 
same.  The  Constitution  nowhere  forbids  the 
allowance,  to  any  public  officer,  of  expenses 
incident  to  the  performance  of  his  official 
duties.  The  convention  which  framed  the 
Constitution  of  this  state  had  before  it  all  of 
the  Constitutions  that  had  theretofore  been 
adopted  by  the  several  states  as  well  as  the 
Constitution  of  the  United  States;  and  such 
convention  had  among  its  members  many  of 


the  most  prominent  lawyers  of  the  territory — 
men  who  must  be  presumed  to  have  been  fa- 
miliar with  the  decisions  of  the  various  courts 
interpreting  the  language  of  such  Constitu- 
tions and  the  constructions  placed  upon  the 
legislative  enactments  of  the  various  states. 
These  men  must  have  known  that  section  1, 
art.  2,  of  the  federal  Constitution,  declared 
that  the  President  should  receive  for  his  herv- 
ices  a  compensation  "which  shall  neither  be 
increased  or  diminished  during  the  period  for 
which  he  shall  have  been  elected,  and  he  shall 
not  receive  within  that  period  any  other 
emolument  from  the  United  States  or  any  of 
them."  These  men  must  have  known  that  the 
word  "emolument"  was,  as  recognized  by  ever> 
authority,  a  term  broad  and  comprehensive, 
one  which  includes  within  "perquisites." 
"salary,"  "compensation,"  "pay,"  "wages," 
and  "fees."  These  men  must  have  known  that, 
with  the  above  provisions  of  the  federal  Con- 
stitution in  force,  the  Congress  of  the  United 
States,  a  body  of  men  which  at  all  times 
during  the  history  of  this  government  has  had 
among  its  members  many  of  the  greatest  con- 
stitutional lawyers  of  the  day,  had  [517]  en- 
acted legislation  under  which  the  President, 
for  nearly  a  century  prior  to  the  framing  of 
our  Constitution,  had  been  furnished  a  horae. 
horses,  carriages,  servants,  household  equip- 
ment, and  many  other  things  incidental  to 
and  appropriate  to  his  high  office.  These  men 
must  have  known  that  such  federal  legislation 
had  never  been  questioned  either  as  regards 
its  propriety  or  its  constitutionality.  The:»e 
men  must  have  known  that  in  practically 
every  state  in  the  Union  (in  many  of  which 
there  were  constitutional  provisions  similar 
to  the  one  above  referred  to  in  the  federal  Con- 
stitution and  to  the  ones  relied  upon  by  de- 
fendant in  this  case)  there  had  been  legisla- 
tive enactments  making  provisions  for  the 
several  Governors  similar  to  those  made  hv 
the  federal  Congress  for  the  President,  as  well 
as  innumerable  measures  appropriating 
money  to  be  paid  other  officers  to  recompense 
them  for  expenses  incurred  in  the  dischar^ 
of  their  official  duties.  Is  it  possible  for  anv 
one  to  presume  that  these  men,  with  all  the^^ 
facts  in  mind,  intended,  by  the  words  used 
in  our  Constitution,  to  prohibit  allowances  for 
expenses  incident  to  the  discharge  of  public 
duties?  Further  light  has  since  been  thrown 
upon  the  construction  given  to  the  provisioD 
of  the  federal  Constitution  above  referred  to 
by  the  act  of  June  23,  1906  (34  Statutes  at 
Large,  454,  c.  3523  [Fed,  St.  Ann.  1909  Supp. 
p.  528]),  which  provides: 

"That  hereafter  there  may  be  expended  for 
or  on  account  of  the  traveling  expenses  of  the 
President  of  the  United  States  such  sums  as 
Congress  may  from  time  to  time  appropriate, 
not  exceeding  $25,000  per  annum,  sucli  sun 
when  appropriated  to  be  expended  in  the  dig' 


McCOY  ▼ 

S5  8. 
cretion  of  the  President  and  accounted  for 
on  his  certificate  solely." 

Under  appropriations  thereafter  made  by 
Congress,  Presidents  Roosevelt  and  Taft  re- 
ceived, and  to-day  President  Wilson  is  receiv- 
ing, thousands  of  dollars  each  year.  So  far 
as  we  know,  it  has  never  been  suggested  that 
the  money  so  allowed  was  an  "emolument/' 
and  therefore  unconstitutional.  No  one  has 
ever  seen  fit  to  accuse  these  Presidents  of 
being  grafters.  The  judges  of  the  federal 
courts,  whose  salaries  are  fixed  by  a  law  de- 
claring that  such  salaries  shall  be  the  "com- 
pensation for  their  official  services,"  draw 
from  the  United  States  Treasury  a  sum  not 
exceeding  $10  per  day  when  absent  from  the 
places  of  their  residence.  [518]  Act  March 
3,  1911,  c.  231,  §  269,  36  St.  L.  1161  (Fed.  St. 
Ann.  1912  Supp.  p.  240).  Tliis  allowance  is 
not  given  as  an  increase  of  salary  but  to  cov- 
er the  expenses  incident  to  their  being  away 
from  home  in  the  discharge  of  their  duties. 

Certainly,  from  the  above,  it'should  be  clear 
that  it  is  universally  held  that  an  allowance 
for  expenses  incident  to  the  discharge  of  the 
duties  of  office  is  not  an  increase  of  salary,  a 
perquisite,  nor  an  emolument  of  office.  Coun- 
sel for  defendant  practically  concedes  as 
much,  because  in  his  brief  he  says : 

"If  the  act  of  the  Legislature  had  merely 
provided  that  you  should  be  reimbursed  on 
account  of  actual  traveling  fees  or  other 
money  which  you  expend  for  the  state,  other 
than  your  actual  living,  this  would  probably 
be  valid ;  but  such  is  not  the  case." 

This  brings  us  to  a  discussion  of  what  we 
deem  the  only  question  upon  tlie  real  merits 
of  this  case — the  allowance  of  a  lump  sum 
instead  of  an  appropriation  to  reimburse  for 
actual   moneys  expended  and  itemized.     Tlie 
Constitution  of  this  state,  as  well  as  the  Con- 
stitutions of  nearly  all  the  other  states,  con- 
tains no  provision  requiring  the  judges  of  the 
appellate  court  to  reside  at  the  capital.     In 
many  states  the  judges  do  not  reside  at  the 
capital;   in  one  at  least  they  are  required  to 
reside  in  the  district  from  which  elected.    The 
territorial  Supreme  Court  of  Dakota  territory 
was   composed  of  the  several  district  judges 
who  held  stated  terms  of  appellate  court  at 
the  capital,  and  were  engaged  at  other  times 
in  the  trial  of  cases  in  the  several  districts. 
The  framcrs  of  our  Constitution  knew  of  these 
facts  and  undoubtedly  intentionally  so  worded 
the   Constitution   as  to  allow   the  judges  of 
this  court  to  retain  their  actual,  as  they  ex- 
pressly   allowed   them   to   retain  their   legal, 
residences  at  their  former  homes.     The  Con- 
stitution merely  requires  that  they  hold  two 
terms  of  court  at  the  capital.    It  would  there- 
fore be  entirely  proper  and  legal  for  plaintiff 
tx>  have  retained  his  actual  residence  at  Aber- 
deen, the  place  of  his  legal  residence,  just  as 
many  of  the  judges  in  other  states  live  away 
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from  the  capital.  If  the  judges  of  this  court 
continued  to  reside  at  the  places  of  their  legal 
residence,  no  question,  under  any  authority, 
could  be  raised  as  to  the  constitutionality  of 
a  law  which  appropriated  money  to  reimburse 
them  for  the  actual  expenses  incident  to  their 
[519]  travel  to  and  from,  and  for  their  hotel 
bills  while  at,  the  capital.  Such  an  allowance 
would  leave  to  the  judges  clear,  as  compen- 
sation for  their  official  services,  the  salary 
provided  by  law,  and  no  one  could,  and  we  ap- 
prehend no  one  would,  say  that  they  received 
perquisites  or  emoluments.  In  view  of  the  num- 
ber of  trips  that  would  have  to  be  made  to 
the  capital  and  the  number  of  days  that  would 
have  to  be  spent  there,  it  is  clear  that  the 
aggregate  of  such  expenses  would  be  in  excesri 
of  $600  per  year  for  each  judge  so  living  away 
from  the  capital.  Let  us  suppose  that  the 
several  judges  of  this  court  were  living  at  the 
places  of  their  legal  residence,  and  the  Legis- 
lature were  asked  to  enact  legislation  to  re- 
imburse them  for  their  actual  expenses  in- 
curred in  going  to  and  remaining  at  the  capi- 
tal, which  expenses  could,  from  their  nature, 
be  itemized.  Is  it  possible  that  such  Legisla- 
ture could  not  say  to  the  judges  of  this  court : 

"We  believe  that,  owing  to  the  fact  that 
the  duties  of  your  office  require  your  presence 
at  the  capital  a  considerable  portion  of  the 
time,  you  can  better  discharge  the  duties  of 
such  office  if  you  will  reside  at  the  capital; 
hence,  in  the  furtherance  of  a  sound  public 
policy,  we  ask  you  to  make  your  actual  resi- 
dence at  the  capital,  and,  in  order  that  you 
may  do  so  without  financial  loss  to  you,  we 
will,  in  place  of  paying  your  expenses  of 
traveling  to  and  boarding  at  the  capital,  while 
living  at  your  places  of  legal  residence,  allow 
you  such  a  sum  as  will  cover  the  extra  ex- 
pense incident  to  your  moving  to  and  living 
at  the  capital." 

Would  not  the  allowance  in  the  one  case 
be  as  much  an  allowance  for  expenses,  and  in 
no  sense  a  perquisite  or  emolument,  as  in  the 
other?  Certainly  it  would;  the  only  difference 
being  that  in  the  one  case  the  law  could  pro- 
vide for  the  expenses  to  be  itemized  and  the 
exact  amount  paid,  while  in  the  other,  from 
the  very  nature  of  things,  it  would  be  neces- 
sary for  the  Legislature  to  estimate  the  rea- 
sonable and  probable  amount  of  such  expenses 
and  appropriate  a  lump  sum  therefor.  If  the 
Legislature  could  pass  such  a  law  to  encourage 
the  judges  to  move  to  the  capital,  for  the  same 
reasons  it  certainly  could  pass  one  where, 
prior  thereto,  the  judges  had  voluntarily 
moved  to  the  capital.  This  they  did,  and  no 
one  has  ever  claimed  that  the  allowance  made 
was  greater  than  the  amount  of  such  expenses, 
or  that  it  is  greater  than  would  be  the  ex- 
pense incident  to  the  judges  coming  [520]  to 
and  remaining  at  the  capital  in  the  discharge 
of  official  duties  if  they  lived  at  the  places 
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of  their  legal  residences.  The  one  allowance 
is  just  as  clearly  for  expenses  as  would  be  the 
other,  and  is  therefore  as  clearly  permissible 
under  the  Constitution  as  the  other.  The 
Legislature  had  the  right,  if  deemed  best  as  a 
matter  of  public  policy,  to  enact  the  law 
which  it  did  enact,  provided  it  did  not  make 
the  allowance  greater  than  the  expenses  it 
was  designed  to  cover;  and  it  was  for  such 
Legislature  to  determine  a  reasonable  and 
proper  amount.  It  is  clear  that  the  Legisla- 
ture did  not  intend,  in  the  enactment  of  such 
legislation,  to  increase  the  salaries  of  the 
judges,  or  to  grant  them  any  perqwisites  or 
emoluments  for  the  discharge  of  their  duties, 
but  only  intended  to  assure  them,  in  so  far  as 
possible,  that  for  the  performance  of  their 
official  duties  alone,  and  not  for  the  perform- 
ance  of  such  duties  and  the  payment  of  the 
expenses  incident  thereto,  they  should  receive 
the  salaries  provided  by  law  for  the  perform- 
ance of  such  duties.  The  Legislature  had  a 
right,  in  determining  the  advisability  of  this 
legislation,  to  take  into  account  what  would 
have  been  the  probable  allowance  necessary 
to  meet  the  expenses  for  which  the  judges 
would  have  been  justly  entitled  to  be  reim- 
bursed, if  they  had  remained  at  their  legal 
residences,  and  also  to  take  into  account  the 
estimated  amo\int  of  additional  expense  in- 
cident to  moving  to  and  living  at  the  capital; 
so  long  as  it  has  not  exceeded  either  of  these 
sums,  there  is  left  no  ground  to  claim  that  it 
has  increased  their  salaries.  The  mere  fact 
that  the  Legislature,  in  the  exercise  of  its 
discretion,  has  seen  fit  to  estimate,  in  ad- 
vance, the  amount  of  such  expenses,  and  to 
limit  the  same  to  the  sum  of  $50  per  month, 
does  not  transform  the  expense  allowance  in- 
to an  increase  of  salary.  The  only  purpose  of 
the  act  was  to  enable  the  judges  to  retain  for 
their  own  proper  use,  and  for  the  support  of 
their  families,  the  salaries  allowed  them  for 
their  official  services,  instead  of  paying  out 
such  salaries  for  expenses  that  should  proper- 
ly be  paid  by  the  state. 

f  A  careful  and,  we  believe,  exhaustive  exami- 
nation of  the  decisions  fails  to  disclose  a 
single  case  in  which  it  has  ever  been  held  that 
a  legislative  act,  providing  for  an  allowance, 
for  expenses  incurred  in  the  discharge  of  of- 
ficial duties,  to  a  public  officer,  whose  salary 
or  compensation  was  fixed  at  a  stated  sum, 
was  in  violation  of  provisions  such  as  are 
found  in  many  state  [521]  Constitutions,  for- 
bidding an  increase  of  salary  during  official 
terms,  or  forbidding  the  granting  of  "fees," 
"perquisites,"  or  **emolument8"  to  such  officer. 
Legislative  acts  which  directly  in  terms,  or 
as  construed,  attempted  to  increase  such  sal- 
aries, have  been  held  invalid.  But  no  decision 
has  been  found  or,  as  we  believe,  can  be  found, 
which  holds  a  legislative  act  to  be  unconsti- 
tutional which  merely  relieves  an  officer,  who 


received  a  fixed  salary  or  compensation,  from 
expending  such  salary  for  expenses  incident 
to  the  performance  of  his  official  duties.  One 
question  will  be  found  running  through  all 
the  decisions  wherein  the  courts  have  passed 
upon  the  validity  of  statutes  providing  allow- 
ances to  public  officers,  to  wit :  Was  the  pur- 
pose of  the  Legislature  to  increase  the  salary, 
or  was  its  purpose  merely  to  save  such  salary, 
so  that  the  officer  would,  in  fact,  receive  the 
whole  thereof,  for  the  performance  of  his 
official  duties?  Defendant's  counsel,  in  his 
printed  brief,  says  of  the  expense  allowance 
given  by  the  Legislature  to  the  members  of 
this  court: 

"The  reason  it  is  given  is  on  account  of 
the  pitiable  salary  which  is  attached  to  your 
office.  It  is  because  members  of  the  Legisla- 
ture realized  this  that  they  attempted  to  give 
you  this." 

Undoubtedly  the  Legislature  intended  to 
permit  the  members  of  this  court  to  retain 
and  use,  for  the  support  of  themselves  and 
their  families,  the  meager  salaries  attached  to 
such  office,  instead  of  requiring  them  to  ex- 
pend it  in  traveling  and  other  expenses.  Not 
even  the  defendant  claims  that  the  Legisla- 
ture has  done  more  than  this. 

The  following  cases  illustrate  the  rule  ap- 
plicable to  legislative  acts  relating  to  expense 
allowances: 

The  Constitution  of  the  state  of  Wisconsin 
declared  that  the  compensation  of  a  public 
officer  should  not  be  increased  or  diminished 
during  his  term  of  office.  Section  26,  art.  4, 
Constitution  Wis.  An  act  of  the  Legislature 
of  that  state  fixed  the  salary  of  circuit  court 
judges,  and  provided  that: 

"The  judges  of  the  circuit  courts  (shall 
receive)  $3,600  each,  and  in  addition  thereto 
each  judge  shall  receive  the  sum  of  $400  per 
annum  as  and  for  his  necessary  expenses  while 
in  the  discharge  of  his  duties,  such  amount  to 
be  paid  quarterly."     St.  1898,  §  170. 

The  Supreme  Court  held  that  this  expense 
allowance  was  not  [522]  a  part  of  the  salary 
or  compensation  of  the  judges,  within  the 
provision  of  their  Constitution  forbidding  an 
increase  of  the  compensation  of  a  public  of- 
ficer during  his  term  of  office.  Milwaukee 
County  v.  Halsey,  149  Wis.  82,  136  N.  W.  139. 

The  Constitution  of  California  (section  9, 
art.  11)  forbade  an  increase  of  the  salary  or 
compensation  of  any  officer  during  his  term 
of  office.  The  Supreme  Court  of  that  state. 
in  Kirkwood  v.  Soto,  87  Cal.  394,  25  Pac 
488,  held  that  the  constitutional  inhibition  ap- 
plied only  to  the  salary,  and  not  to  incidental 
expenses  of  the  office.  The  court,  in  its  opin- 
ion, says:  "The  words  'compensation*  and 
*aalary'  were  evidently  used  synonymously  ia 
the  Constitution  and  in  the  county  govern- 
ment act" — and  referred  to  the  fact  that  the 
Constitution  forbade  an  increase  of  the  com- 
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pensation  of  state  or  constitutional  officers 
equally  with  county  officers.  The  action  be- 
fore the  court  was  to  recover  expenses  of  a 
county  superintendent.    The  court  said: 

'*Siuce  the  adoption  of  the  present  Constitu- 
tion, many  acts  have  been  passed  by  the  Legis- 
lature, after  the  commencement  of  terms  of 
office,  providing  for  the  payment  of  necessary 
expenses  incident  to  the  offices." 

The  Legislature  of  that  state  had  passed  an 
act  making  an  allowance  to  the  justices  of  the 
Supreme  Court  and  the  judges  of  the  superior 
courts,  for  expenses  incurred  in  going  to  and 
from  their  respective  places  of  residence,  upon 
the  business  of  the  court,  or  to  attend  its  ses- 
sions.   Referring  to  this  act,  the  court  says : 

*'The  constitutionality  of  these  provisions 
has  never  been  questioned,  so  far  as  we  are 
advised,  in  any  court,  or  elsewhere,  and  yet, 
if  the  theory  of  the  appellant  be  true,  they 
would  seem  to  have  been  subject  to  the  same 
objections  raised  here,  during  the  terms  of 
the  justices  and  judges  who  were  in  office 
at  the  time  the  act  was  passed.  Tlie  question 
now  presented  for  decision  does  not  appear  to 
have  been  ever  passed  upon  by  the  Supreme 
Court  of  this  state,  but  a  similar  question  was 
before  the  Supreme  Court  of  Illinois  in  Bris- 
coe V.  Clark  County,  95  111.  309.  The  Con- 
stitution of  that  state  provided  that  the 
county  board  should  fix  the  compensation  of 
all  county  officers,  with  the  amount  of  their 
necessary  expenses,  'provided  that  the  com- 
pensation of  no  [523]  officer  shall  be  increased 
or  diminished  during  his  term  of  office.'  The 
Supreme  Court  held  that  it  was  the  salary  of 
the  county  officer  (the  compensation  for  the 
personal  discharge  of  official  duty)  which  the 


board  was  forbidden  to  change. 


>> 


and 


not  the  expense  allowance,  saying:  "In  our 
opinion,  it  was  the  compensation  for  services 
to  be  rendered,  and  not  the  incidental  expenses 
of  the  office,  that  the  Legislature  was  forbid- 
den by  section  9,  art.  11,  of  the  Constitution, 
to  raise." 

A  review  of  decisions  founded  upon  particu- 
lar statutory  provisions  would  extend  this 
opinion  to  no  useful  purpose.  It  is  sufficient 
to  say  that  we  have  no  doubt  or  hesitation 
as  to  our  conclusions:  (1)  That  it  is  not 
only  the  right  but  the  duty  of  the  judges  of 
this  court,  not  only  under  the  rule  of  neces- 
sity, recognized  by  all  the  courts,  but  especial- 
ly under  the  express  provisions  of  our  state 
Constitution,  to  take  jurisdiction  of  and  to 
decide  this  case  regardless  of  any  personal 
interest  in  the  result  thereof.  (2)  That 
chapter  230,  Laws  1911,  being  what  is  clearly 
purports  to  be,  a  law  providing  for  the  ex- 
pense incident  to  the  of^ce  of  supreme  judge, 
and  therefore  one  which  was  intended  to  save 
to  the  judges  their  salaries,  and  not  to  in- 
crease such  salaries,  is  constitutional.  (3) 
That  the  voucher  presented  to  and  filed  with 


the  defendant  on  May  4,  1915,  and  upon  which 
plaintiff  based  his  demand  for  the  expense 
warrant  claimed,  was  and  is  in  due  and  prop- 
er form.  (4)  That  it  was  the  clear  and  plain 
duty  of  the  defendant  to  issue  the  warrant 
demanded  by  the  plaintiff.  (5)  That  the 
proper  and  only  adequate  remedy  to  enforce 
the  performance  of  this  ministerial  act  is  the 
writ  demanded  by  plaintiff. 

Let  judgment  be  entered  accordingly. 

McCoy,  P.  J.,  taking  no  part  herein. 


NOTE. 

Necessity  at  Jaitifyinc  Action  by  Dia- 
qaalifled  Jad^e  or  Ofieer  Eaereiiinc 
Jadioial  Power. 

General  Rule* 

By  the  great  weight  of  authority,  a  judge  or 
an  officer  exercising  judicial  functions  may 
act  in  a  proceeding  wherein  he  is  disqualified 
by  interest,  relationship,  or  the  like,  if  his 
jurisdiction  is  exclusive  and  there  is  no  legal 
provision  for  calling  in  a  substitute,  so  that 
his  refusal  to  act  would  prevent  absolutely  a 
determination  of  the  proceeding. 

England. — Dimes  r.  Grand  Junction  Canal, 
3  H.  L.  Cas.  (Eng.)  759;  Thellusson  v.  Ren- 
dlesham,  7  H.  L.  Cas.  (Eng.)  429.  And  see 
Great  Charte,  etc.  Parishes,  2  Stra.  (Eng.) 
1173.  Compare  Anonymous,  1 
306;  London  v.  Markwick,  11 
164. 

Canada. — Robinson     v.     Reg. 
Newfoundland  L.  Rep.  707. 

Alabama, — Jeffersonian  Pub.  Co.  v.  Hil- 
liard,  105  Ala.  576,  17  So.  112.  And  see  Hey- 
denfeldt  v.  Towns,  27  Ala.  423. 

Colorado. — See  O'Connor  v.  Smithers,  45 
Colo.  23,  99  Pac.  46  (concurring  opinion  of 
Helm,  J.). 

Indiana. — Galey  v.  Montgomery  County, 
174  Ind.  181,  Ann.  Cas.  1912C  1090,  91  N.  E. 
593;  Metsker  v.  VVhitsell,  181  Ind.  126,  103 
N.  E.  1078. 

Massachusetts. — See  Com.  v.  Ryan,  5  Mass. 
90;  Pearce  v.  Atwood,  13  Mass.  324;  Com.  v. 
Emery,  11  Cush.  406;  Com.  v.  McLane,  4 
Gray'427;  Hill  v.  Wells,  6  Pick.  104. 

Michigan. — Bliss  v.  Caille  Bros.  Co.  149 
Mich.  601,  12  Ann.  Cas.  513,  113  N.  W.  317. 

New  Hampshire. — Compare  Moses  v.  Julian, 
45  N.  H.  52,  84  Am.  Dec.  114. 

New  York.— In  re  Ryers,  72  N.  Y.  1,  28 
Am.  Rep.  88;  People  v.  Police  Com'rs,  84 
Hun  64,  32  N.  Y.  S.  18;  People  v.  Auburn,  85 
Hun  601,  33  N.  Y.  S.  165;  People  v.  Mairee, 
55  App.  Div.  195,  66  X.  Y.  S.  849;  People  v. 
Sherman,  66  App.  Div.  231,  72  N.  Y.  S.  718, 
affirmed  171  N.  Y.  684,  64  N.  E.  1124;  People 
V.  Edmunds,  15  Barb.  529;  Ten  Eick  v.  Simp- 
son, 11  Paige  177;  Matter  of  Leefe,  2  Barb. 


Salk.   (Eng.) 
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Ch.  39;  Paddock  v.  Wells,  2  Barb.  Ch.  331. 
Compare  Oakley  v.  Aspinwall,  3  N.  Y.  647; 
Washington  Ins.  Co.  v.  Price,  Hopk.  Ch.  1. 

Pennsylvania. — Philadelphia  v.  Fox,  64  Pa. 
St.  170. 

Houth  Dafcofo.— State  v.  Policy,  34  S.  D. 
565,  138  N.  W.  300.  And  see  the  reported 
case. 

West  Virginia. — Stafford  v.  Mingo  County 
Ct.  58  VV.  Va.  88,  51  S.  E.  2. 

Wisconsin. — State  v.  Houser,  122  Wis.  534, 
101)  N.  W.  964;  State  v.  Nygaard,  159  Wis.. 
306.  150  X.  W.  513.    And  see  Jefferson  County 
V.  Milwaukee  County,  20  Wis.  139. 

*'The  true  rule  unquestionably  is  that 
wherever  it  becomes  necessary  for  a  judge  to 
sit  even  where  he  has  an  interest — where  no 
provision  is  made  for  calling  another  in,  or 
where  no  one  else  can  take  his  place — it  is 
his  duty  to  hear  and  decide,  however  disagree- 
able it  may  be."  Philadelphia  v.  Fox,  64 
Pa.  St.  170.  In  Matter  of  Leefe,  2  Barb.  Ch. 
( X.  Y. )  39,  the  chancellor  said :  "As  the  con- 
stitution gives  to  parties  an  appeal  to  the 
chancellor  from  all  inferior  equity  tribunals, 
and  the  legislature  has  made  no  provision 
authorizing  any  other  person  to  sit  for  him, 
in  a  case  where  that  officer  is  related  to  one 
of  the  parties,  the  chancellor  is  bound  to 
hear  the  appeal,  even  where  a  near  relative 
is  personally  interested.  Tliis  was  done  by 
Chancellor  Kent,  who  took  jurisdiction  of, 
and  heard,  a  litigated  cause,  in  which  his 
brother  was  one  of  the  parties,  and  personally 
interested.  He  also  heard  and  decided  the 
case  of  Mooers  v.  White  (6  John.  Ch.  R.  360), 
where  his  brother-in-law  was  the  complain- 
ant; the  legislature  not  having  authorized 
any  other  person  to  sit  for  the  chancellor,  in 
such  a  case.  The  statute,  it  is  true,  prohibits 
any  judge  from  sitting,  where  he  is  related 
to  either  of  the  parties  within  the  ninth  de- 
gree of  affinity  or  consanguinity;  but  it  has 
not  provided  for  any  other  person,  or  tribunal, 
to  exercise  the  appellate  power,  which  is  giv- 
en to  the  chancellor,  by  the  constitution,  in 
such  cases.  The  constitution  must,  therefore, 
control,  as  that  is  the  paramount  law."  In 
State  V,  Xygaard,  159  Wis.  396,  150  X.  W. 
513,  wherein  the  question  involved  was  the  ap- 
plicability of  an  income  tax  law  to  judicial 
salaries,  the  court  said:  "We  conclude  that 
it  is  our  plain  duty  to  hear  and  decide  the 
case  before  us  so  that  there  may  be  no  denial 
of  justice.  Any  public  officer  has  the  right 
to  rair^e  the  question  that  is  here  raised  and 
to  have  it  decided,  no  matter  how  distasteful 
it  may  be  to  judges  to  sit  in  a  case  where 
thov  niav  be  affected  bv  the  result  of  the 
decision  reached."  In  JefTersonian  Pub.  Co. 
V.  Hilliard,  105  Ala.  576,  17  So.  112,  in  dis- 
cussing the  power  of  the  county  commission- 
ers* court  to  pass  on  a  claim  in  which  the  com- 
missioners  were   interested,   the  court   said; 


''It  is  apparent  cases  may  occur  in  which  tbe 
statutory  disqualification  must  yield,  or  the 
necessities  of  justice,  and  tbe  paramount  con- 
stitutional right  of  the  citizen  to  its  adminis- 
tration, without  sale,  denial,  or  delay,  must 
be  sacrificed.  The  jurisdiction  and  authority 
of  the  court  are  exclusive — there  is  no  other 
court  or  tribunal  capable  of  the  exercise  of 
the  one  or  the  other.  It  is  not  unreasonable, 
or  difficult,  to  conceive  that  cases  like  the 
present,  and  other  cases  of  like  circumstances, 
will  occur,  in  which  three  of  the  commission- 
ers may  have  an  indirect  interest  in  a  just 
claim  against  the  county,  or  may  bear  the 
prohibited  relationship  to  the  claimant.  If 
because  of  the  indirect  interest  or  the  rela- 
tionship, the  claim  is  not  audited  and  allowed, 
there  is  failure  and  denial  of  justice,  which  it 
cannot  be  supposed  the  legislature  intended 
or  contemplated.  In  all  such  cases,  we  in- 
cline to  the  opinion  that  it  is  the  duty  of 
the  commissioners  to  proceed  to  the  allowance 
or  disallowance  of  the  claim;  and  in  other 
similar  cases  to  proceed  to  hear  and  de- 
termine the  right,  leaving  the  action  of  the 
court  to  the  determination  of  the  proper  re- 
vising tribunal."  In  Galey  v.  Montgomery 
County,  174  Ind.  181,  Ann.  Cas.  1912C  1090, 
91  X.  E.  593,  holding  that  the  board  of 
county  commissioners  might  pass  on  a  peti- 
tion for  the  calling  of  an  election,  though 
members  of  the  board  signed  the  petition, 
the  court  said:  "We  have  here  a  body  creat- 
ed by  statute  to  do  certain  things,  with  no 
provision  for  action  by  any  other  body,  and 
no  provision  for  selectmen  of  any  other  body. 
The  law  is  a  practical  thing  and  is  to  be  ad- 
ministered in  a  practical  way,  and  it  will 
readily  be  seen  what  results  might  follow  if 
the  doctrine  insisted  upon  by  appellant  is  cor- 
rect— that  the  board  of  commissioners  could 
not  hear  a  petition  and  order  an  election.  All 
that  would  be  necessary  would  be  that  the 
members  of  the  board  of  commissioners,  or  a 
majority  of  them,  should  sign  a  petition  call- 
ing for  an  election,  and  the  machinery  of  the 
law  would  be  stopped.  E^vidently  no  snch  re- 
sult is  to  be  countenanced.  The  result  would 
be  the  same  whether  the  election  might  result 
in  favor  of,  or  against,  carrying  on  the  busi- 
ness. The  rule  must  yield  to  the  demands  of 
necessity."  In  Stafford  v.  Mingo  County  Ct. 
68  W.  Va.  88,  51  S.  E.  2,  objection  was  made 
to  an  order  made  in  an  election  contest  by 
a  commissioner  whose  election  was  contested 
on  the  same  grounds.  The  court  said:  "The 
law  makes  no  provision  for  substituting  an- 
other commissioner  in  place  of  an  interested 
one,  or  for  the  transfer  of  the  case  to  another 
tribunal,  or  any  other  mode  of  hearing  when 
a  commissioner  is  interested.  If  these  com- 
missioners did  not  act,  then  the  contestant 
was  denied  justice,  and  that  high  and  com- 
manding, and  I  will  add,  sacred  provision  of 
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the  eonstitution,  art.  Z,  section  17,  would 
be  violated,  reading:  'The  courts  of  this  state 
shall  be  open,  and  every  person,  for  an  injury 
done  to  him,  in  his  person,  property  or  reputa- 
tion, shall  have  remedy  by  due  course  of  law ; 
and  justice  shall  be  administered  without 
Bale,  denial  or  delay/  Those  commissioners 
]iad  to  act  from  the  very  necessity  of  the  case. 
Nobody  else  could  act.  That  necessity  con- 
stitutes an  exception  to  the  general  rule  that 
a  judge  cannot  act  in  his  own  case." 

Liniitationa  of  Rule. 

The  rule  permitting  action  by  a  disqualified 
judge  when  no  other  is  competent  to  act  being 
an  exception  enforced  by  necessity  to  a  rule 
resting  on  sound  public  policy,  its  application 
in  any  case  can  be  justified  only  by  strict  and 
imperious  necessity.  Thus  in  Wilcox  v.  Royal 
Arcanum,  66  Misc.  253,  123  N.  Y.  S.  83,  the 
expulsion  of  a  member  on  the  finding  of  an 
interested  trial  committee  was  held  to  be  void, 
it  appearing  that  under  the  by-laws  of  the 
order  an  impartial  committee  could  have  been 
provided.  So  in  State  v.  Board  of  Education, 
19  Wash.  8,  52  Pac.  317,  67  Am.  St  Rep.  706, 
40  L.R.A.  317,  it  was  held  that  a  disqualified 
member  of  a  board  should  not  sit  when  the 
remaining  members  have  power  to  act.  In 
Metsker  v.  Whitsell,  181  Ind.  126,  103  N.  E. 
1078,  it  was  said:  "But  the  exception  is  not 
recognized,  except  in  cases  of  imperative 
necessity;  and,  in  determining  such  necessity, 
the  greatest  of  care  must  be  exercised.  23 
Cyc.  582.  Where  tlie  tribunal,  as  here,  con- 
sists of  three  persons,  an  interested  commis- 
sioner should  act  only  wh«*e  his  refusal  to  do 
so  would  effectually  bar  any  remedy.  The 
challenge  here  was  timely,  and  the  board 
erred  in  refusing  a  consideration  thereof,  even 
though  there  might  have  arisen  subsequently 
an  imperative  necessity  for  the  recused  com- 
missioner to  have  acted,  and  it  follows  that 
the  circuit  court  erred  in  dismissing  the  ap- 
peal without  a  hearing  on  such  matter."  In 
People  ▼.  Saratoga  Springs,  4  App.  Div.  399, 
39  N.  Y.  S.  607,  the  court  referring  to  the 
rule  established  in  the  case  of  In  re  Ryers, 
72  X.  Y.  1,  28  Am.  Rep.  88,  said:  "It  will 
be  seen  that  that  is  very  far  from  establishing 
the  principle  that  a  member  of  a  court  com- 
posed of  several  persons  can  be  permitted  to 
act  in  a  proceeding  before  it  to  which  he  is 
a  party  in  interest.  It  will  be  observed  that 
the  court  is  very  guarded  in  limiting  cases 
where  one  interested  in  the  result  may  act. 
It  confines  it  to  those  cases  where  he  has  ex- 
clusive jurisdiction,  and  even  then  limits  it, 
in  addition,  to  those  cases  where  the  result 
need  not  necessarily  affect  him  to  his  pecu- 
niary loss  or  gain,  and,  still  further,  that  his 
interest  must  be  only  minute;  and,  when  all 
these   conditions  are  complied  with,  he  can 


only  act  so  far  in  the  matter  as  to  prevent 
a  failure  of  justice.  These  restrictions  and 
limitations  seem  to  me  to  make  this  case  an 
authority  for  the  reverse  of  the  proposition 
contended  for  in  the  People  v.  Auburn,  85 
Hun  601,  33  N.  Y.  S.  165.  In  the  case  now 
under  consideration,  the  body  charged  with  the 
duty  of  inveetigating  the  complaint  against 
the  relator  was  composed  of  thirteen  mem- 
bers. It  was  not  necessary  that  they  should 
all  act.  The  statute  provides,  as  we  have  seen 
(Laws  1892,  c.  677,  sec.  19),  that  where  three 
or  more  public  officers  are  given  power  or 
authority,  or  are  charged  with  a  duty,  to  be 
performed  or  exercised  by  them  as  a  board, 
a  majority  of  them  may  exercise  such  power 
or  perform  such  duty.  So  the  doctrine  of 
necessity,  which  has  been  applied  to  a  sole 
judicial  tribunal,  has  no  application  to  the 
case  under  consideration.  There  was  no  neces- 
sity for  Thurber  to  act  in  order  to  have  the 
charges  brought  by  him  against  the  relator 
acted  upon." 

A  disqualified  judge  is  not  entitled  to  act 
if  it  is  possible  to  secure  another  judge  to 
sit  in  his  place.  Converse  v.  McArthur,  17 
Barb.  (N.  Y.)  411.  So  in  Paddock  v.  WeUs, 
2  Barb.  Ch.  (N.  Y.)  331,  it  was  said:  "No 
such  necessity  existed  in  the  case  under  con- 
sideration, for  the  statute  had  authorized 
the  chancellor  to  hear  and  decide  an  applica- 
tion, where  the  vice  chancellor,  before  whom 
the  suit  was  pending,  was  legally  disqualified 
to  act  in  the  particular  case.  (2  R.  S.  177^ 
§  60,  of  2d  ed. )  It  is  true  such  an  application 
had  been  made  to  the  chancellor,  upon  an 
affidavit  that  the  defendant  was  the  widow  of 
a  more  distant  relative  of  the  vice  chancellor 
than  she  now  appears  to  be;  and  the  chan- 
cellor, overlooking  the  fact  that  there  was 
still  an  existing  relationship,  by  affinity  with 
the  vice  chancellor,  within  the  ninth  degree, 
through  the  medium  of  the  surviving  issue  of 
her  marriage  with  her  deceased  husband,  re- 
fused to  hear  the  application,  upon  the  sup- 
position that  he  was  not  authorized  to  hear 
it  upon  the  case  as  then  stated.  Still,  the  de- 
cision of  the  vice  chancellor  was  right,  and 
the  chancellor  alone  was  then  authorized  to 
make  the  order  asked  for."  In  Bliss  v.  Caille 
Bros.  Co.  149  Mich.  601,  12  Ann.  Cas.  613, 
113  N.  W.  317,  it  was  held  that  a  judge  who 
was  disqualified  by  relationship  to  a  party 
added  after  judgment  could  not  sign  a  bill 
of  exceptions  since  another  judge  might  have 
been  called  in  for  that  purpose. 

Mere  public  inconvenience  does  not  consti- 
tute such  a  necessity  as  will  warrant  action 
by  a  disqualified  judge.  State  v.  Crane,  36 
N.  J.  L.  394,  wherein  it  was  said:  "As  to 
necessity:  In  this  case.  Hammer  need  not 
have  acted,  as  there  were  three  without  him, 
but  inasmuch  as  another  of  four  kindred 
cases,  of  which  this  is  one,  involves  this  ques- 
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tion  of  necessity,  where  two  of  the  four  com- 
missioners are  interested,  it  will  now  be  met 
and  be  applicable  to  that  case.  It  is  said, 
that  all  power  being  lodged  in  these  commis- 
sioners to  lay  out  roads  in  Cranford  town- 
ship, none  could  be  laid  if  it  happened  that 
a  majority  of  them  were  interested,  unless 
they  were  permitted  to  act.  To  justify  a  vio- 
lation of  the  maxim,  there  should  be  an  im- 
perative reason  for  it,  in  order  to  prevent  a 
failure  of  justice,  and  in  determining  that, 
the  greatest  care  should  be  exercised,  for,  as 
said  by  Chancellor  Sandford,  in  Washington 
Ins.  Co.  V.  Price,  Hopk.  (N.  Y.)  2,  on  the 
question  of  his  sitting  as  chancellor,  when  he 
was  a  stockholder  in  the  company,  ^a  failure 
of  justice  may  take  place,  if  he  should  not 
act,  as  it  also  may  occur  if  he  should  decide 
his  own  cause.'  In  3  H.  L.  Cas.  (Eng.)  759, 
it  was  held,  that  although  the  Lord  Chan- 
cellor was  interested  as  a  stockholder  in  a 
cause,  yet  there  was  a  necessity,  under  an 
act  of  Parliament,  for  him  to  sign  the  de- 
cree of  the  Vice  Chancellor  in  order  to  an 
enrollment,  and  the  enrollment  being  neces- 
sary to  an  appeal,  and  Baron  Parke,  in  that 
same  case,  refers  to  a  case  in  The  Year  Books, 
8  Hen.  6,  19,  where  it  was  held  that  it  was 
no  objection  to  the  jmrisdiction  of  the  Com- 
mon Pleas,  that  an  action  was  brought  against 
all  the  judges,  in  a  matter  which  could  only 
be  brought  in  that  court.  See,  also.  Ranger 
V.  Great  Western  R.  Co.  5  H.  L.  Cas.  (Eng.) 
72.  In  these  instances,  there  was  an  extreme 
necessity  to  permit  those  interested  to  act; 
and  so  in  Massachusetts  (Com.  v.  McLane, 
4  Gray  ( Mass. )  428 ) ,  the  court  stated  an  ex- 
ception to  the  rule  in  these  words:  'Where, 
from  the  peculiar  circumstances  of  the  case, 
as  in  criminal  districts  having  by  law  but 
one  tribunal,  or  one  or  more  magistrates  alike 
interested,  and  from  the  necessity  of  the  case, 
it  must  be  taken  that  the  statute  creating 
the  tribunal  had  virtually  declared  that  such 
interest  should  not,  in  such  cases,  oust  the 
court  of  jurisdiction,  and  thus  wholly  defeat 
the  operation  of  the  law.'  That  was  a  case 
where  a  recognizance  was  taken  before  a  jus- 
tice residing  in  the  town  to  which  the  for- 
feiture would  go,  and  where  the  magistrates 
were  all  alike  interested.  To  the  same  effect 
are,  also,  other  cases  referred  to  in  the  opin- 
ion of  that  court.  In  that  case,  the  aid  of 
the  legislature,  by  force  of  the  enactment,  was 
invoked  in  addition  to  considerations  of  neces- 
sity alone.  No  case  can,  I  think,  be  found 
where  there  has  not  been  a  very  peculiar  and 
emergent  necessity  to  justify  an  exception  to 
the  rule.  How  is  it  in  the  present  matter? 
The  failure  here  would  only  deprive  the  town- 
ship of  a  road  which  the  inliabitants  could 
more  than  likely  get  along  without,  until  the 
legislature  provided  for  the  difficulty,  or  un- 
til the  disability  was  removed.    I  have  known 


a  whole  county  in  this  state  to  be  unable  to 
lay  out  a  new  road  for  a  year,  by  reason  of 
the  failure  of  townships  to  properly  elect  or 
appoint  surveyors  of  the  highways,  and  for 
defective  oaths  of  those  elected,  and  I  judge 
it  is  no  uncommon  thing  in  some  parts  of 
the  state  to  be  embarrassed  in  that  respect. 
The  public,  generally,  do  not  suffer  very  much, 
for  awhile,  in  such  an  emergency." 

In  the  case  of  In  re  Ryers,  72  N.  Y.  1,  28 
Am.  Rep.  88,  the  exception  in  case  of  neces- 
sity was  apparently  confined  to  cases  of  dis- 
qualification by  an  indirect  interest,  the  court 
saying:  "I  think,  then,  that  upon  the  facts 
of  this  case,  as  already  stated,  we  may  for- 
mulate a  rule  thus:  That  where  a  judicial 
officer  has  not  so  direct  an  interest  in  the 
cause  or  matter  as  that  the  result  must  neces- 
sarily affect  him  to  his  personal  or  pecuniary 
loss  or  gain,  or  where  his  personal  or  pecuni- 
ary interest  is  minute,  and  he  has  so  exclusive 
jurisdiction  of  the  cause  or  matter  by  con- 
stitution or  by  statute,  as  that  his  refusal 
to  act  will  prevent,  aay  proceeding  in  it, 
then  he  may  act  so  far  as  that  there  may  not 
be  a  failure  of  remedy,  or,  as  it  is  sometimes 
expressed,  a  failure  of  justice."  So  in  Moses 
V.  Julian,  46  N.  H.  62,  it  was  said:  "In 
some  books  the  rule  is  laid  down,  that  where 
the  duties  of  a  judge  can  be  legally  performed 
by  no  other  person,  he  is  from  the  necessity 
of  the  case  competent  to  act;  but  we  are  un- 
able to  assent  to  this  general  proposition. 
The  power  resulting  from  necessity,  can  ex- 
tend no  further  than  the  occasion  requires. 
Whatever  is  necessary  to  be  done  to  preserve 
the  rights  of  parties  may  be  justified  by 
the  necessity,  as  to  order  a  case  to  be  con- 
tinued, or  transferred  to  another  tribunal; 
but  it  can  never  be  necessary  for  a  judge,  who 
is  by  law  disqualified  to  decide,  to  assume 
to  determine  a  case,  which  the  law  presumes 
he  may  probably  decide  wrong." 

In  People  v.  Elmendorf,  51  App.  Div.  173, 
64  N.  Y.  S.  776,  the  removal  of  a  policeman 
by  a  mayor  after  a  hearing  of  charges  pre- 
ferred by  himself  was  set  aside,  the  court  say- 
ing: "The  relator  has  not  had  his  day  in 
court,  nor  any  trial  worthy  of  the  name.  It 
may  be  that  there  is  no  other  court  in  which 
the  relator  can  be  tried,  but  that  fact  does 
not  create  such  a  grave  necessity  as  to  war- 
rant a  condemnation  without  a  trial."  But 
in  People  v.  Magee,  56  App.  Div.  195,  66  N. 
Y.  S.  849,  it  was  said :  "By  the  statute  the 
police  commissioner  was  the  only  tribunal  au- 
thorized to  try  charges  against  the  relator. 
Whatever  may  be  his  prejudice,  tlierefore,  bis 
jurisdiction  is  undoubted,  for  otherwise  the 
relator  could  not  be  tried  or  removed,  how- 
ever flagrant  his  offenses.  If  this  proposition 
need  authority,  it  is  abundant.  (See  People 
V.  Williams,  51  App.  Div.  102;  People  v. 
Auburn,  85  Hun  602;  In  re  Ryers,  72  N.  Y. 
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1.)  Nor  has  this  oourt  held  a  contrary  doc- 
trine. Whatever  rule  of  law  may  be  gleaned 
from  the  opinions  of  the  learned  justices  who 
wrote  in  the  case  of  People  v.  Elmendorf,  61 
App.  Div.  173,  two  of  the  justices  dissented 
and  the  writer  concurred  in  the  result  only 
upon  the  ground  that  the  determination  was 
against  the  weight  of  evidence."  So  in  People 
V.  Sherman,  66  App.  Div.  231,  72  N.  Y.  S. 
718,  it  was  said:  ''There  is  no  other  provision 
of  law  by  which  the  police  and  Are  commls' 
sioners  of  the  city  of  Utica  can  be  removed 
from  office.  The  contention  on  the  part  of 
tlie  respondents  is  that  in  the  case  at  bar  the 
defendant  did  not  have  jurisdiction  to  act 
under  the  provisions  of  the  statute,  because 
of  the  fact  that  he  himself  preferred  the 
charges  against  the  relators.  In  other  words, 
because  of  the  fact  that  the  defendant  was 
accuser  and  judge  at  the  same  time.  If  the 
objection  to  the  defendant's  jurisdiction  is 
valid,  then  it  would  be  impossible  to  remove 
members  of  the  police  or  fire  board  of  the 
city  of  Utica,  no  matter  how  guilty  of  official 
misconduct  they  might  be,  if  such  misconduct 
was  only  within  the  knowledge  of  the  mayor, 
unless  he  should  be  able  to  procure  some  one 
else  to  prefer  the  charges  covering  the  acts 
which  were  alone  within  his  personal  knowl' 
edge.  If  another  person  should  be  persuaded 
to  prefer  charges  under  such  circumstances,  it 
will  be  seen  that  it  would  be  little  better  than 
a  subterfuge,  because  the  acts  complained  of 
would  still  be  within  the  knowledge  of  the 
mayor,  and  might  be  potential  with  him  in 
reaching  a  conclusion  as  to  the  validity  of  the 
charges.  We  are  of  the  opinion  that  under 
the  statute,  if  the  defendant  as  mayor  of  the 
city  of  Utica  had  personal  information  that 
the  relators  were  guilty  of  official  misconduct, 
it  was  his  duty  to  prefer  charges  as  provided 
by  the  statute,  giving,  however,  the  persons 
accused  opportunity  to  be  heard,  also  as  re- 
quired by  the  statute.  Jurisdiction  in  such 
cases  is  a  matter  of  necessity,  and  is  recog- 
nized by  the  authorities  as  necessary  in  such 
cases  to  prevent  injustice  and  possibly  the  re- 
tention in  office  of  imworthy  officials.  Under 
those  circumstances  the  maxim  of  tiie  law 
invoked  by  the  able  counsel  for  the  respond- 
ents, that  a  person's  accuser  shall  not  be  at 
the  same  time  his  judge,  does  not  apply.'' 
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Judsoa   —   Diaqnalifloation   ^   Interest 
im  Les*l  Qnestiom  ImTolTed. 

St.  1913,  §  2579,  provides  that  a  judge  of 
any  court  of  record  interested  in  any  pro- 
ceeding therein  shall  have  no  power  to  hear 
or  determine  it,  except  with  the  consent  of 
the  parties  thereto,  and  Const,  art.  1,  §  9, 
declares  every  person  entitled  to  a  certain 
remedy  in  law  for  injury  in  his  person  or 
property,  and  that  he  ought  to  obtain  justice 
freely,  without  denial  or  delay,  conformably 
to  the  laws.  Relator  brought  certiorari  to 
set  aside  an  income  tax  assessed  on  his  sal- 
ary as  circuit  judge,  and  appealed  from  a 
judgment  of  the  superior  court  that  it  was 
taxable.  Held,  that  the  "interest"  which  dis- 
qualifies must  be  a  pecuniary  one,  and  that, 
though  the  judges  of  the  supreme  court  were 
interested  in  the  decision  of  the  question 
raised,  it  was  their  duty  to  hear  and  decide 
the  case,  that  there  be  no  denial  of  justice. 

[See  note  at  end  of  this  case.] 

Salary  ef  Jndse  -*  Power  to  Imereaae 
or  Diminish. 

Under  Const,  art.  4,  §  26,  declaring  that 
the  compensation  of  a  public  officer  shall  not 
be  increased  or  diminished  during  his  term, 
a  circuit  judge  is  a  "public  officer." 

Taxation  —  Presumption  in  Favor   of 


Where  a  doubtful  constitutional  question 
is  involved,  it  should  not  be  resolved  against 
the  exercise  of  the  taxing  power  by  the  state. 

Ineome  Tax  -*  Applioability  to  Jndloial 
Salary. 

Const,  art.  4,  §  26,  declares  that  the  com- 
pensation of  a  public  officer  shall  not  be  in- 
creased or  diminished  during  his  term  of 
office,  and  Const,  art.  8,  §  1,  as  amended  in 
1908,  declares  that  taxes  shall  be  uniform, 
and  shall  be  levied  on  such  property  as  the 
legislature  prescribes,  that  taxes,  which  may 
be  graduated  and  progressive,  may  be  im- 
post on  incomes,  privileges,  and  occupations, 
and  that  reasonshle  exemptions  may  be  pro- 
vided. St.  1913,  §  1087m2,  imposes  an  in- 
come tax  on  all  salaries  or  fees,  and  provides 
that  salaries  of  public  officers  shall  not  be 
computed  as  part  of  the  taxable  income, 
where  taxation  thereof  would  be  unconstitu- 
tional. Held,  that  it  was  the  intent  of  the 
statute  to  tax  the  salaries  of  all  public  offi- 
cers as  part  of  their  income,  if  they  could 
be  taxed,  and  that,  as  the  amended  provision 
was  as  broad,  sweeping,  and  specific  as  the 
provision  as  to  compensation,  the  salary  of 
a  circuit  judge  was  subject  to  an  income  tax. 

Proceedings  for  Assessment  -*  Appeal. 

Under  St.  1913,  §  1087ml9,  providing  that 
*'any  person  dissatisfied  with  any  determina- 
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tion"  of  the  county  board  of  review  may  ap- 
peal within  twenty  days,  etc.,  an  income  tax 
assessor  charged  with  important  duties  in  the 
administration  of  the  income  tax  law^,  and 
who  in  the  first  instance  assessed  a  tax 
against  relator's  salary  as  circuit  judge,  is 
entitled  to  appeal  from  the  action  of  the 
board  of  review  sustaining  relator's  objection 
to  the  tajc. 

Appeal  from  Superior  Court,  Douglas 
county:     Smith,  Judge. 

Certiorari  proceeding  to  set  aside  income 
tax  assessment.  James  Wickham,  relator, 
and  John  H.  Nygaard,  County  Clerk,  defend- 
ant. Judgment  for  defendant.  Relator  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affibhed.  ^ 

JwmeB  WickJiam  and  W.  P,  Crawford  for 
appellant. 

The  Attorney  General  for  respondent. 

[397]  Babxes,  J. — ^This  is  a  certiorari  pro- 
ceeding brought  by  the  relator  to  set  aside 
an  income  tax  assessment  levied  by  the 
taxing  officers  in  the  year  1913  on  the  salary 
received  by  the  relator  as  circuit  judge  for 
the  year  1912.  The  assessor  of  incomes  as- 
sessed the  relator's  salary.  The  latter  ap- 
peared before  the  board  of  review  and  ob- 
jected to  such  assessment.  The  objection  was 
sustained  by  the  board,  and  the  income  tax 
assessor  appealed  to  the  state  tax  commission 
from  such  decision.  Tlie  commission,  with- 
out hearing  or  notice,  reversed  the  decision 
of  the  board  of  review  and  ordered  that  said 
income  be  taxed.  Thereupon  the  county  clerk 
certified  to  the  city  clerk  for  collection  a  tax 
computed  on  the  relator's  salary.  The  pro- 
ceeding was  tried  in  the  superior  court  of 
Douglas  county,  and  judgment  went  against 
the  relator,  from  which  judgment  he  appeals 
to  this  court. 

[398]  The  relator  makes  two  contentions: 
(1)  His  salary  as  a  state  officer  was  not 
subject  to  taxation,  and  (2)  Teall,  the  in- 
come tax  assessor,  had  no  power  to  appeal 
from  the  decision  of  the  board  of  review, 
and  the  tax  commission  had  no  jurisdiction 
to  act  on  the  unauthorized  appeal. 

A  question  which  is  not  raised,  but  which 
is  obviously  involved,  will  be  first  disposed 
of,  and  that  is  the  competency  of  this  court 
to  hear  and  decide  the  pending  controversy. 
The  attorney  for  Judge  Wickham  stated  on 
the  oral  argument  that  he  was  instructed  by 
his  client  to  waive  any  objection  as  to  the 
qualification  of  the  members  of  the  court  to 
decide  the  case  and  to  consent  that  it  might 
be  passed  upon.  The  attorney  general  ex- 
pressed neither  assent  nor  dissent,  further 
than  consent  might  be  implied  from  silence 


and  from  filing  a  brief  and  participating  in 
the  oral  argument  without  objection.  The 
members  of  this  court  are  not  directly  in- 
terested in  this  lawsuit,  but  it  is  none  the 
less  true  that  ihe  settlement  of  the  main 
question  of  law  involved  will  afi'ect  the  ma- 
jority of  the  court.  If  it  is  settled  that 
Judge  Wickham's  salary  is  exempt  from  as- 
sessment for  income  tax,  then  the  salary  of 
every  other  public  officer  is  exempt  during 
his  term,  where  such  term  began  before  the 
passage  of  the  Income  Tax  Law.  The  ques- 
tion is:  Does  the  fact  that  the  members  of 
the  court,  or  a  majority  of  them,  may  or  will 
be  affected  in  a  financial  way  by  the  decision 
which  the  court  is  called  upon  to  make  dis- 
qualify them  from  acting?  It  is  a  question 
which  not  infrequently  arises,  although  sel- 
dom in  so  pronounced  a  way  as  in  the  present 
instance.  Cases  often  come  before  the  court 
which  affect  the  taxpayers  of  the  city  of 
Madison  and  of  Dane  county.  A  majority 
of  the  members  of  the  court  pay  taxes  in  the 
city  of  Madison  and  are  affected  like  other 
taxpayers  by  such  litigation.  The  state  has 
had  many  cases  affecting  the  interests  of  all 
the  taxpayers  in  it,  including,  of  course,  the 
members  of  the  court.  It  is  probable  that  a 
majority  of  the  court  carry  life  insurance 
in  one  or  more  mutual  insurance  companies 
and  have  some  remote  interest  as  policy- 
holders [399]  in  the  result  of  litigation  af- 
fecting such  companies.  Other  instances 
might  be  referred  to  which  present  a  situa- 
tion not  unlike  the  one  which  presently  con- 
fronts us. 

Sec.  2579,  Stats,  provides:  "In  case  any 
judge  of  any  court  of  record  shall  be  inter- 
ested in  any  action  or  proceeding  in  such 
court     .  such   judge   shall   not  have 

power  to  hear  and  determine  such  action  or 
proceeding  or  to  make  any  order  therein, 
except  with  the  consent  of  the  parties 
thereto." 

It  has  been  held  under  this  section  that 
the  interest  which  disqualifies  must  be  a 
pecuniary  one.  Hungerford  v.  Cushing,  2 
Wis.  397. 

In  Jefferson  County  v.  Milwaukee  County, 
20  Wis.  139,  a  motion  for  a  change  of  venue 
was  made  on  the  ground  that  the  circuit 
judge  was  interested  as  a  taxpayer  in  the 
controversy.  The  application  was  denied  and 
such  ruling  was  held  to  be  erroneous.  It 
was  said  that  the  interest  of  the  circuit 
judge  was  so  trifling  that  in  the  absence  of 
an  objection  being  made  to  his  sitting  he 
would  be  held  qualified.  It  was  also  said 
that  had  he  been  called  upon  to  act  from 
necessity  and  to  prevent  a  failure  of  the 
administration  of  justice,  he  would  have  been 
competent  notwithstanding  the  objection.  To 
the  same  effect  on  this  latter  point  is  State 
V.  Houser,  122  Wis.  534,  607,  100  N.  W.  964. 
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The  soundnesB  of  the  decision  in  Jefferson 
County  V.  Milwaukee  County,  supra,  is  sub- 
ject to  grave  doubt.  The  statute  was  de- 
signed to  reach  substance,  not  shadows.  The 
bare  fact  was  made  to  appear  that  the  judge 
was  a  taxpayer.  The  amount  of  the  claim 
was  $652.41.  A  distribution  of  this  sum 
among  the  taxpayers  of  Milwaukee  county 
might  increase  the  judge's  taxes  from  one  to 
five  cents — ^hardly  any  more.  Such  an  un- 
substantial interest  should  hardly  have  been 
held  to  be  a  disqualification.  We  do  not  wish 
to  be  understood  as  approving  the  decision 
in  this  opinion. 

The  point  under  discussion  is  exhaustively 
treated  in  In  re  Ryers,  72  N.  Y.  1,  28  Am. 
Rep.  S8,  where  many  of  the  leading  cases 
on  the  subject  are  cited  and  discussed,  and 
the  conclusion  is  [400]  reached  that  a  col- 
lateral or  indirect  interest  in  the  controversy 
does  net  disqualify  where  there  is  no  other 
judicial  ofllicer  or  body  before  whom  the  case 
can  be  taken  for  decision. 

There  is  an  additional  and  very  cogent  rea- 
son in  this  case  why  the  court  should  decide 
the  controversy.  Sec.  9  of  art.  I,  Const, 
reads  as  follows: 

"Every  person  is  entitled  to  a  certain  rem- 
edy in  the  laws  for  all  injuries  or  wrongs 
which  he  may  receive  in  his  person,  property 
or  character;  he  ought  to  obtain  justice 
freely,  and  without  being  obliged  to  purchase 
it,  completely  and  without  denial,  promptly 
and  without  delay,  conformably  to  the  laws." 

Xow  it  is  self-evident  that  if  an  unlawful 
tax  has  been  assessed  against  the  petitioner, 
he  has  suffered  a  wrong  and  that  some  of  his 
property  will  be  taken  by  means  of  unjust 
taxation.  If  he  cannot  go  into  any  court  to 
assert  his  right,  he  is  absolutely  deprived  of 
the  remedj'  which  our  organic  law  givep  him. 
That  law  is  above  and  beyond  any  incon- 
sistent common-law  rule  that  existed  when 
the  constitution  was  framed,  as  well  as  any 
statute  enacted  since  that  time. 

We  do  not  lay  down  any  hard-and-fast  rule 
as  to  what  interest  disqualifies  a  judge  from 
hearing  a  cause,  but  content  ourselves  with 
saying  that  we  conclude  that  it  is  our  plain 
duty  to  hear  and  decide  the  case  before  us 
so  that  there  may  be  no  denial  of  justice. 
Any  public  officer  has  the  right  to  raise  the 
question  that  is  here  raised  and  to  have  it 
decided,  no  matter  how  distasteful  it  may 
be  to  judges  to  sit  in  a  case  where  they 
may  be  affected  by  the  result  of  the  decision 
reached.  We  now  pass  to  the  questions  ar- 
gued in  the  briefs  and  at  the  bar. 

1.  Sec.  26  of  art.  IV  of  the  state  constitu- 
tion contains  this  provision:  "nor  shall  the 
compensation  of  any  public  officer  be  in- 
creased or  diminished  during  his  term  of 
office." 

The  Income  Tax  Law,  paragraph  "c"  of 
sec  108 7 w — 2,  provides: 


"All  wages,  salaries  or  fees  derived  from 
services;  provided  that  compensation  to  pub- 
lic officers  for  public  service  shall  [401]  not 
be  computed  as  part  of  the  taxable  income 
in  such  cases  where  the  taxation  thereof 
would  be  repugnant  to  the  constitution." 

It  is  conceded  that  the  tax  was  levied  dur- 
ing the  relator's  term  of  office  and  it  is 
beyond  question  that  he  was  a  public  officer. 
Milwaukee  County  v.  Hackett,  21  Wis.  613; 
State  V.  Kalb,  50  Wis.  178,  6  N.  W.  557. 

Briefiy  stated,  the  position  of  the  relator 
in  reference  to  the  above  quoted  constitu- 
tional provision  is  this:  If  the  state  gives 
a  salary  with  one  hand  and  takes  part  of 
it  away  w*ith  the  other,  it  diminishes  the 
salary  to  the  extent  of  the  part  taken,  no 
matter  under  what  pretense  it  is  taken.  The 
state  may  if  it  sees  fit  collect  its  entire  reve- 
nue from  a  tax  on  incomes,  and  thus  take 
away  a  large  portion  of  the  salary  which 
it  pays  its  officers.  The  power  to  tax  in- 
volves the  power  to  destroy  (M'Culloch  v. 
Maryland,  4  Wheat.  316,  431,  4  U.  S.  (L.  ed.) 
579),  and  if  a  state  may  evade  the  constitu- 
tional provision  referred  to  by  using  the 
taxing  power,  the  safeguard  provided  has 
little  force  or  vitality.  The  following  au- 
thorities are  cited  as  being  directly  in  point: 
Opinion  of  ,Taney,  C.  J.,  on  National  Income 
Tax  (U.  S.)  39  U.  S.  (L.  ed.)  1155;  In  re 
Taxation  of  Salaries,  131  N.  C,  692,  42  S.  E. 
970;  Com.  v.  Mann,  6  Watts.  &  S.  (Pa.)  403; 
New  Orleans  v.  Lea,  14  La.  Ann.  197;  23 
Cyc.  531,  532,  note  31;  13  Op.  Atty.-Gen. 
U.  S.  161;  Op.  Atty.-Gen.  Wis.  1912,  972. 

Other  cases  cited  as  establishing  the  prin- 
ciple contended  for  are:  Dobbins  v.  Erie 
County,  16  Pet.  435,  10  U.  §.  (L.  ed.)  1022; 
Buffington  v.  Day,  11  Wall.  113,  20  U.  S. 
(L.  ed.)  122;  Pollock  v.  Farmers*  Loan,  etc. 
Co.  157  U.  S.  429,  584,  16  S.  Ct.  673,  39 
U.  S.  (L.  ed.)  759;  Whitney  v.  Gunderson, 
31  Wis.  359;  Wisconsin  Cent.  R.  Co.  v.  Tay- 
lor Co.  52  Wis.  37,  51,  8  N.  W.  833;  U.  S. 
v.  Thurston  County,  143  Fed.  287,  74  C.  C. 
A.  425;  Jones  v.  Keep,  19  Wis.  369,  374; 
State  V.  Chicago,  etc.  R.  Co.  128  Wis.  449, 
519,  108  N.  W.  694. 

If  the  salary  clause  of  the  constitution 
were  the  only  one  which  affected  the  situa- 
tion, an  interesting  question  would  be  [402] 
presented  upon  which  no  great  amount  of 
authority  can  be  found.  What  little  there 
is  seems  to  support  the  relator's  contention. 
The  constitution  provided  originally  that 
taxes  should  be  levied  on  property,  and  the 
matter  of  taxing  incomes  was  something  that 
was  practiced  little,  if  at  all,  in  America 
when  the  constitution  was  adopted.  That  the 
framers  of  our  constitution  intended  to  ex- 
empt public  officers  from  any  part  of  the 
burden  of  taxation  which  might  be  imposed 
generally  on  the  body  of  the  taxpayers  of 
the  state  for  the  support  of  the  government 
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and  the  benefit  of  the  public,  including  the 
office  holders,  may  well  be  doubted.  It  is  not 
necessary  to  decide  the  point  in  this  case. 

Sec.  1  of  art.  VIII  of  our  constitution  orig- 
inally provided:  "The  rule  of  taxation  shall 
be  uniform,  and  taxes  shall  be  levied  upon 
such  property  as  the  legislature  shall  pre- 
scribe." To  this  was  added  by  way  of  amend- 
ment, the  following  proviso  in  1908:  "Taxes 
may  also  be  imposed  on  incomes,  privileges 
und  occupations,  which  taxes  may  be  gradu- 
ated and  progressive,  and  reasonable  exemp- 
tions may  be  provided." 

The  attorney  general  argues  that  the  uni- 
formity clause  of  the  original  section  extends 
to  the  amendment,  and  that  if  the  act  of  the 
legislature  attempted   to  exempt  salaries' it 
would  be  unconstitutional.     The  relator  ar- 
gues that  the  uniformity  clause  has  no  ap- 
plication to  the  assessment  of  incomes.    The 
question   is  not  important  here,  because  we 
construe  the  amendment  as  authorizing  the 
legislature  to  tax  incomes  in  any  case  where 
the  power  rests  in  the  state  to  impose  such 
a  tax.     It  would  not  be  contended  that  the 
constitution  might  not  bo  amended  so  as  to 
abrogate  sec.  26  of  art.  IV  entirely.    Neither 
would  it  be  contended,  if  the  amendment  of 
1908  had  in  express  terms  stated  that  salaries 
of  public  officers  should  be  subject  to  an  in- 
come tax,  that  so  much  of  sec.  26  of  art.  IV 
as  prohibited  the  levy  of  such  a  tax  would 
not  be  abrogated,  assuming  that  it  did  pro- 
hibit the  imposition  of  a  tax  on  salaries  of 
public  officers.     The  real  question  is  one  of 
construction   [403]   involving  the  comprehen- 
siveness of  tlie   1908  amendment.     The  lan- 
guage  is   broad   and   sweeping,   making  and 
containing  no  exception.     Both  constitutional 
provisions    are    somewhat    general    in    their 
nature.     As  applied  to  the  right  to  tax  in- 
comes of  state  officers,  sec.  26  of  art.  IV  is 
no  more  specific  than  is  the  amendment  of 
1908.     Hardly  as  much  so.     The  latter  says 
taxes  may  be  "imposed  on  incomes."    We  are 
not  at  liberty  to  rewrite  this  clause  so  as  to 
read  that  taxes  may  be  "imposed  on  incomes, 
except  where  the  income  consists  of  a  salary 
received   by   a  public  officer."     We  perceive 
verv  little  room  for  construction,  and   if  a 
doubtful  question  were  involved  it  should  not 
be  resolved  against  the  exercise  of  the  taxing 
power  by  the  state. 

It  is  argued  that  there  was  no  intention 
on  the  part  of  the  legislature  to  tax  the  sala- 
ries of  public  officers  as  part  of  their  income, 
because  sec.  1087m — 2,  Stats,  provided  that 
such  income  should  not  be  taxed  if  such  taxa- 
tion would  be  repugnant  to  the  constitution. 
It  seems  to  us  that  it  was  clearly  the  inten- 
tion to  tax  all  salaries  that  could  be  consti- 
tutionally taxed.  The  section  in  question 
wa.s  held  to  be  valid  legislation  in  the 
Income  Tax  Cases,  148  Wis.  456,  515,  Ann. 


Gas.  1913A  1147,  134  N.  W.  673,  135  N.  W. 
164.     The    restriction   was   entirely   proper. 
The  legislature  desired  to  reach  the  salaries 
of  public  officers  if  it  could  do  so,  but  did 
not  want  to  imperil  the  entire  act  if  it  could 
not  do  so.     The  words  "all  wages,  salaries 
or  fees  derived  from  services"  might  well  be 
held  to  cover  the  compensation  received  by 
federal  office  holders  who  are  residents  and 
citizens  of  the  state.    Yet,  under  the  decisions 
of  the  United  States  supreme  court,  it  would 
appear  that  such  salaries  are  not  subject  to 
a  state  tax.    Dobbins  v.  Erie  County,  16  Pet. 
435,    10    U.    S.    (L.    ed.)     1022;    Pollock    v. 
Farmers'  Loan,  etc.  Co.  157  U.  S.  429,  584, 
15  S.  Ct.  673,  39  U.  S.  (L.  ed.)  759.    We  do 
not  see  how  the  provision  referred  to  affects 
the  situation  one  way  or  the  other  in  deter- 
mining the  constitutional  question  involved 
or  the  taxability  of  the  income,  if  the  legis- 
lature had  the  power  to  impose  a  tax  on  it. 
[404]  2.  The  relator  further  urges  that  the 
income  tax  assessor  had  no  power  to  appeal 
from  the  decision  of  the  board  of  review  to 
the  tax  commission.    It  is  said  that  a  person 
cannot  take  an  appeal  unless  he  is  a  party 
or  privy  to  the  proceeding  and  have  a  sub- 
stantial interest  in  the  controversy   and  be 
prejudiced  by  the  decision  appealed  from,  and 
that  all  of  these  prerequisites  are  lacking  in 
the  instant  case.     Many  decisions  are  cited 
to  support  the  contention  made,  which  is  no 
doubt  correct  enough  as  applied  to  court  pro- 
ceedings.    This  proceeding  is  statutory,  how- 
ever, and  the  statute  is  pretty  comprehensive. 
Sec.  1087 w — 19  provides:     "Any  person  dis- 
satisfied with  any  determination  of  the  coun- 
ty board  of  review  may  appeal  within  twenty 
days,"  etc.     It  may  be  fairly  said  that  tax- 
payers generally  are  interested  in  seeing  that 
no  property  escapes  taxation.    A  full  disclo- 
sure tends  to  equalize  the  burden  of  taxation, 
and,  theoretically  at  least,  to  lessen  it  as  to 
those  who  comply  with  the  law.     An  income 
lax  assessor  is  charged  with  very  important 
duties  in  reference  to  the  administration  of 
the  Income  Tax  Law.     He  assessed  this  in- 
come in  the  first  instance.    He  was  a  person 
dissatisfied  with  the  action  of  the  board  of 
review,  and  it  seems  clear  that  the  statute 
conferred  on  him  the  right  to  appeal. 
By  the  Coubt. — Judgment  affirmed. 


NOTE. 

Dliqnalifieation  of  Jndee  liy  Interest 
im  Leeal  Qneitlen  IiiTolTed  in  Lltl- 
Bation. 

It  has  been  said  generally  that  the  interest 
which  will  disqualify  a  judge  must  be  in  the 
subject-matter  of  the  litigation  and  not  in 
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the  legal  question  Involved  therein.  McFad- 
din  V.  Preston,  64  Tex.  403;  Forest  Coal  Co. 
V.  Doolittle,  64  W.  Va.  210,  46  S.  E.  238; 
Cheuvront  v.  Horner,  62  W,  Va.  476,  59  S. 
E.  964.  Compare  Grigsby  v.  May,  84  Tex. 
240,  19  S.  W.  343  (under  statute  relating  to 
judges  of  court  of  appeals).  Nor  is  a  judge 
disqualified  because  of  the  indirect  effect 
which  the  event  of  the  action  may  have  on 
another  action  to  which  the  judge  is  a  nomi- 
nal party.  Renshaw  v.  Cook,  129  Ky.  347, 
111  S.  W.  377.  But  where  a  judge,  though 
not  interested  in  the  property  which  is  the 
subject-matter  of  the  action,  owns  other 
property  which  will  be  affected  directly  by 
the  result  of  the  litigation  he  is  disqualified. 
North  Bloomfield  Gravel  Min.  Co.  v.  Kevser, 
68  Cai.  316  (action  for  injunction  against 
nuisance  affecting  also  property  of  judge) ; 
Los  Angeles  v.  Dehy,  169  Cal.  234,  146  Pac. 
662  (auction  involving  right  to  take  water 
from  stream  on  bank  of  which  judge  owns 
land ) . 

A  judge  is  disqualified  to  pass  on  the  right 
of  another  officer  to  receive  salary  when  the 
rights  of  the  judge  with  respect  to  his  salary 
depend  on  the  same  considerations.  Ferrell  v. 
Keel,  103  Ark.  96,  14S  S.  W.  494.  In  that 
case,  holding  that  a  judge  was  disqualified 
to  determine  the  validity  of  a  general  appro- 
priation act  which  carried  among  other  things 
an  appropriation  for  judicial  salaries  the 
court  said:  "It  is  thus  seen,  from  the  state- 
ment of  the  case,  that,  if  tlie  judges  sit  in 
judgment  on  this  case,  they  will  necessarily 
decide  whether  or  not  their  salaries  for  the 
current  year  can  be  paid,  or  whether  they 
must  wait  until  the  general  assembly  shall 
pass  another  appropriation  bill.  The  amount 
of  their  salaries  is  fixed  by  the  constitution, 
and  is  not  dependent  upon  that  statute,  but 
the  payment  of  the  same  is  dependent  upon 
the  will  of  the  legislature  in  appropriating 
funds  for  that  purpose;  and,  unless  there  is 
a  valid  appropriation  bill,  the  salaries  cannot 
legally  be  paid.*'  But  in  McCoy  v.  Handlin, 
reported  in  full  ante,  this  volume,  at  page 
1040,  with  a  note  on  necessity  as  justifying 
action  by  a  disqualified  judge,  it  was  held 
that  such  a  question  could  properly  be  deter- 
mined where  there  was  no  judge  unaffected 
by  the  act  in  question  who  had  jurisdiction 
to  hear  the  case.  See  also  People  v.  Ed- 
monds, 15  Barb.  (N.  Y.)  529.  On  the  same 
ground  it  is  held  in  the  reported  case  that 
the  judges  of  an  appellate  court  are  not  dis- 
qualified to  determine  the  applicability  of  an 
income  tax  law  to  the  salary  of  a  circuit 
judge  though  the  decision  is  conclusive  a£  to 
its  application  to  their  own  salaries. 

A  judge  is  ordinarily  disqualified  to  pass 
on  the  validity  of  a  nomination  or  election 
to  ofiice  when  his  own  nomination  or  election 
rests  on  identical  grounds.     Thus  a  judge 


nominated  under  a  certain  party  name  is  dis- 
qualified to  try  a  protest  involving  the  ques- 
tion whether  that  name  is  an  infringement  on 
that  of  another  political  party.  Phillips  v. 
Curley,  28  Colo.  34,  62  Pac.  837;  MacMillan 
V.  Spencer,  28  Colo.  80,  62  Pac.  849.  So  a 
judge  nominated  by  a  certain  committee  is 
disqualified  to  pass  on  the  validity  of  an- 
other nomination,  the  authority  of  the  com- 
mittee to  make  any  nomination  being  in- 
volved. Cowie  V.  Means,  39  Colo.  1,  88  Pac. 
486.  But  a  judge  who  has  declined  to  accept 
the  nomination  of  a  certain  political  party 
is  not  disqualified  to  pass  on  its  legal  exis- 
tence. O'Connor  v.  Smithers,  46  Colo.  23, 
99  Pac.  46.  In  Medlin  v.  Taylor,  101  Ala. 
239,  13  So.  310,  the  disqualification  of  a 
judge  whose  election  was  contested  to  pass 
on  another  contest  based  on  the  same  grounds 
was  said  to  rest  on  bias  rather  than  on  an 
interest.  The  court  said :  "Tliat  Judge  Tay- 
lor did  not  have  a  disqualifying  interest  in 
the  result  of  the  case,  within  the  provisions 
of  our  constitution  and  statutes,  is  virtually 
confessed  in  the  argument  of  counsel  and 
cannot  be  doubted.  To  come  within  these 
inhibitions  the  interest  must  be  a  pecuniary 
one  to  be  affected  by  the  judgment  in  the 
particular  case,  and  not  merely  an  interest, 
pecuniary  or  other,  in  the  question  involved, 
but  not  in  the  result  of  the  particular  case, 
and  which,  though  not  precluded  by  the  judg- 
ment therein,  may  be  affected  by  the  'general 
operation  of  law  on  the  status  fixed  by  tlie 
decision.*  Judge  Taylor  not  only  had  no  pe- 
cuniary interest  in  the  result  of  this  contes- 
tation, but  he  had  no  interest  whatever  that 
could  be  affected  by  any  possible  termination 
of  the  issues  involved.  Ex  p.  State  Bar 
Assoc.  92  Ala.  113,  8  So.  768,  12  L.R.A.  134; 
12  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  48; 
North  Bloomfield  Gravel  Min.  Co.  v.  Keyser, 
58  Cal.  315;  People  v.  Edmonds,  15  Barb. 
(N.  Y.)  629;  McFaddin  v.  Preston,  54  Tex. 
403.  It  is  the  opinion  of  the  court,  however, 
that  under  the  doctrines  of  the  common  law, 
aside  from  our  constitutional  and  statutory 
provisions,  he  had  such  a  personal  interest  in 
the  questions  involved  in  the  contestation  of 
Medlin,  in  the  nature  of  things,  such  a  bias 
in  favor  of  one  of  the  parties  to  the  case, 
as  disqualified  him  to  hear  and  determine 
the  same,  and  justified  his  action  in  declining 
so  to  do."  On  the  same  ground  in  Bryce  v. 
Burke,  172  Ala.  219,  55  So.  635,  a  judge  was 
held  to  be  disqualified  to  pass  on  an  election 
contest  based  on  his  own  misconduct.  The 
court  said:  "Proof  of  the  facts  averred  in 
the  answer  would  expose  the  judge  to  public 
censure,  and  involve  him  in  the  commission 
of  an  indictable  and  impeachable  breach  of 
official  duty.  The  interest  for  which  he  may 
be  recused  flows,  not  from  the  fact  that  he: 
was  a  candidate  at  the  election,  for  his  own 
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election  is  not  questioned,  but  from  the  fact 
that  now  he  must  sit  in  judgment  upon  thu 
motive  and  effect  of  his  own  alleged  aberra- 
tion from  the  course  of  official  duty.  It 
would  not  ordinarily  be  expected  that  a  judge 
who  had  entered  into  a  fraudulent  combina- 
tion to  defeat  a  fair  expression  of  the  popu- 
lar will,  by  a  scheme  wliich,  if  effectual  at 
all,  must  have  affected  the  case  of  all  candi- 
dates voted  for,  though  he  be  indifferent  to 
its  effect  upon  the  issue  as  between  candi- 
dates for  other  offices,  sliould  listen  with  im- 
partiality to  the  testimony  of  witnesses  tend- 
ing to  prove  his  own  misconduct.  Out  of  the 
issues  proposed  for  adjudication  in  the  con- 
test, it  would  seem  entirely  reasonable,  if  not 
necessary,  to  infer  that  the  judge  will  have 
an  interest  which  will  render  him  partial  to 
the  contention  of  one  party  or  the  other,  for 
so  mere  men  have  been  made."  But  in  Staf- 
ford V.  Mingo  County  Ct.  58  W.  Va.  «8,  51 
S.  E.  2,  commissioners  were  held  not  to  be 
disqualified  to  act  in  an  election  contest  be- 
cause their  own  election  was  contested  on 
the  same  ground.  The  court  said:  "Fur- 
thermore, those  commissioners  were  not  so 
interested  in  the  case  as  to  forbid  their  acting 
in  it.  They  were  interested  no  farther  than 
that  the  same  question  of  law  was  common 
to  this  contest  and  their  own.  That  is  not 
enough  to  disqualify  them.  Forest  Coal  Co. 
V.  Doolittle,  54  W.  Va.  210,  which  holds  that 
in  order  to  disqualify,  the  interest  of  the 
judge  must  be  in  the  subject-matter  of  the 
cause,  and  not  merely  in  the  legal  question 
involved  in  it.  The  mere  fact  that  the  same 
facts  or  law  arise  in  two  cases  will  not,  in 
law,  prevent  a  judge  from  acting,  because  the 
decision  in  one  case  is  not  res  judicata,  either 
conclusive  or  even  admissible  in  the  other. 
The  parties  are  not  the  same."  In  State  v. 
Policy,  34  S.  D,  565,  138  N.  W.  300,  it  was 
held,  on  grounds  of  necessity,  that  justices 
of  the  supreme  court  who  were  candidates 
for  re-election  were  not  disqualified  to  pass 
on  an  action  involving  the  validity  of  the 
law  under  which  the  election  was  called. 
*  In  Wright  v.  State,  3  Ala.  App.  24,  58  So. 
68,  it  was  held  that  a  judge  was  not  disquali- 
fied to  draw  and  organize  a  grand  jury  be- 
cause he  was  himself  bound  over  to  await  its 
action.  Tlie  court  said:  "The  ground  as- 
signed going  to  the  illegality  of  the  indict- 
ment, because  the  judge  who  drew  and  or- 
ganized the  grand  jury  was  under  bond  to 
await  the  action  of  the  same  grand  jury, 
under  a  charge  of  having  committed  a  mis- 
demeanor in  violating  the  state  game  laws, 
is  without  merit  To  hold  that  such  a  charge 
made  against  the  judge  rendered  all  the  in- 
dictments returned  by  the  grand  jury,  whose 
duty  it  was  to  investigate  the  charge,  in- 
valid would,  in  effect,  be  holding  that  to 
prevent  a  valid  indictment  and  escape  pun- 


ishment altogether  it  would  only  be  neces- 
sary for  a  person  guilty  of  the  moat  heinous 
crime  to  prefer  some  misdemeanor  charge 
against  the  presiding  judge  requiring  an  in- 
vestigation by  the  grand  jury,  and  to  con- 
tinue the  practice  before  each  successive 
grand  jury  having  jurisdiction.  The  trial 
judge  was  not  disqualified;  nor  was  there 
any  impropriety  in  his  presiding  over  the 
trial  of  the  defendant,  charged  with  murder, 
by  reason  of  the  fact  that  he  had  been 
charged  with,  or  was  in  fact  guilty  of,  a 
misdemeanor  in  violating  the  game  laws,  and 
this  is  true,  even  though  the  same  grand 
jury  had  investigated  the  charge  against  the 
judge  that  returned  the  indictment  against 
the  defendant.  Such  a  fact  would  not  even 
remotely  connect  the  judge  with  the  prosecu- 
tion, or  render  him  less  able  to  hold  the 
scales  of  justice  in  even  balance  between  the 
defendant  and  the  state  on  the  trial  of  the 
defendant  for  murder.  Neither  the  disquali- 
fications specified  by  the  statute  (Code, 
§  4626)  nor  those  Imposed  by  the  common 
law  existed  under  the  facts  presented,  and 
being  qualified  it  was  his  duty  to  preside  at 
the  trial;  and  to  have  excused  himself  under 
such  circumstances  would  have  been  an  eva- 
sion of  official  duty — a  duty  which  he  could 
neither  delegate  nor  repudiate." 
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Appeal  ~  Rifflit  to  Appeal  ~  Penem 
Not  Assriered  —  laterest  im  Abstract 
Qnestiom. 

A  city  which  was  made  a  defendant  in 
mortgage  foreclosure  proceedings,  and  whose 
lien  for  special  assessments  on  the  land  was 
held  superior  to  that  of  the  mortgage,  cannot 
because  of  its  interest  in  the  abstract  que?- 
tion  of  law,  appeal  from  that  part  of  the 
decree  holding  that  the  lien  of  another  spe- 
cial assessment,  which  the  city  had  sold  to 
another  defendant,  was  inferior  to  the  mort- 
gage. 
Failnre  to  Perfect  Appeal  — -  Risl&t  to 

Seoond  Appeal. 

Under  Rem.  A  Bal.  Code,  §  1735,  providinji 
that  no  withdrawal  of  an  appeal  and  no  dis- 
missal not  on  the  merits  shall  preclude  any 
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party  from  taking  another  appeal  within  the 
time  limited,  the  failure  of  an  appellant  to 
perfect  an  appeal  by  giving  bond  within  the 
time  limited  after  the  filing  of  his  notice 
docs  not  prevent  him  from  thereafter  serving 
a  new  notice  and  perfecting  his  appeal  there- 
under. 

Time  for  Appeal. 

Under  Rem.  &  Bal.  Code,  §  1720,  providing 
that  no  party  can  appeal  from  any  judgment 
already  appealed  from,  more  than  ten  days 
after  service  of  the  notice  of  the  former  ap- 
peal upon  him,  the  perfecting  of  an  appeal 
by  a  party  who  had  no  interest  in  the  con- 
troversy entitling  it  to  appeal,  and  whose 
appeal  was  thereafter  dismissed  on  that 
ground,  does  not  prevent  an  interested  party 
tiom  appealing  more  than  ten  days  after  the 
notice  of  the  former  appeal. 

Taxatiom  —  Looal  Aisesiment  —  Power 
to  Make. 

A  local  assessment  levied  by  a  city  under 
the  provisions  of  Rem.  k  Bal.  Code,  §  7767, 
to  pay  for  widening  a  street,  is  levied  in  the 
exercise  of  the  sovereign  power  of  taxation, 
though  by  proceedings  supplemental  to  emi- 
nent domain  proceedings. 

Tax  Lien  —  Siipeiiority  to  Prior  Lieni. 

The  legislature  may  create  a  lien  for  taxes 
either  general  or  by  local  assessment,  supe- 
rior to  ail  other  liens,  regardless  of  priority 
of  time. 

[See  not^  at  end  of  this  case.] 

Same. 

Under  Rem.  &  Bal.  Code,  §§  7787-7813, 
prescribing  the  procedure  for  the  creation 
and  enforcement  of  liens  for  special  assess- 
ments, which  provides  for  only  constructive 
service  of  notice  and  gives  to  all  parties  in- 
terested in  the  property  the  right  to  redeem 
from  the  tax  sale,  the  proceeding  is  in  rem, 
and  the  lien  is  a  lien  upon  the  land  itself  and 
not  on  the  interest  of  any  person  therein, 
and  is  therefore  superior  to  the  lien  of  a 
prior  mortgage,  though  there  is  no  express 
provision  to  that  effect  in  the  statute. 

[See  note  at  end  of  this  case.] 

Special  Asseisment  —  ConatraotiTe  Ifo- 
tice  to  Lamdowneri. 

The  service  of  notice  of  a  special  assess- 
ment, as  required  by  Rem.  &  Bal.  Code, 
§§  7787-7813,  by  mail  to  the  owners  of  the 
property,  by  the  posting  of  notice  thereon, 
and  by  advertisement  in  a  newspaper,  is  con- 
structive service  only. 
Same. 

Constructive  service  of  notice  of  a  local 
improvement  assessment  satisfies  the  consti- 
tutional requirements  of  due  process  of  law. 

Enforcement  —  Summary  Proceedings. 

Summary  proceedings  for  the  enforcement 
of  a  local  improvement  assessment  by  sale  of 
the  land  under  execution  of  a  tax  deed  upon 
failure  of  those  interested  to  redeem,  without 
further  hearing  upon  the  validity  of  the  as- 
sessment lien,  satisfies  the  requirements  of 
due  process  of  law. 

Superiority  oTor  Prior  Liena. 

The  fact  that  the  general  revenue  statutes 
and  certain  local  assessment  statutes  express- 


ly provided  that  mortgage  and  other  private 
liens  should  be  inferior  to  the  lien  of  those 
taxes  does  not  require  the  statute  creating 
liens  for  local  improvements  for  street  widen- 
ing, which  contains  no  express  provision  as 
to  priority,  to  be  construed  as  not  making 
stich  liens  superior,  since  the  intention  of  the 
legislature  in  the  latter  act  to  establish  such 
priority  is  plain. 

[See  note  at  end  of  this  case.] 

Enforcement  of  Lien  —  Nature  of  Pro- 

oeedins* 

Proceedings  to  enforce  a  lien,  which  affects 
only  the  right  of  some  person  In  the  land, 
are  not  strictly  proceedings  in  rem,  as  are 
those  to  enforce  a  tax  lien,  which  affects  the 
land  itself,  regardless  of  the  ownership. 

Appeal  from  Superior  Court,  King  county: 
Ronald,  Judge. 

Action  to  foreclose  mortgage.  Carstens  and 
Earles,  Incorporated,  plaintiff,  and  City  of 
Seattle  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendant  City  of  Seattle  and  J.  B. 
Coughlin  appeal.  The  facts  are  stated  in  the 
opinion.    Reversed. 

James  E.  Bradford,  William  B.  Allison,  C. 
B.  White  and  John  T.  Casey  for  appellants. 

Preston  d  Thorgrimson  and  R.  H.  Coshun 
for  respondent. 

[89]  Parker,  J. — The  plaintiff  commenced 
this  action  in  the  superior  court  for  King 
county,  to  foreclose  a  mortgage  on  land  in  the 
city  of  Seattle,  executed  by  the  defendants  to 
John  G.  Smith  and  wife.  The  city  of  Seattle 
was  made  a  defendant  because  it  claimed  a 
local  assessment  lien  upon  the  land.  J.  B. 
Coughlin  was  made  a  defendant  because  he 
claimed  to  be  the  owner  of  another  local  as- 
sessment lien  by  purchase  of  a  delinquent 
certificate  therefor  from  the  city  of  Seattle. 
The  trial  resulted  in  a  decree  of  foreclosure, 
decreeing  the  lien  of  the  plaint iff*s  mortgage 
to  be  superior  to  the  [90]  assessment  lien 
claimed  by  the  defendant  Coughlin,  but  in- 
ferior to  the  assessment  lien  claimed  by  the 
city,  and  sale  of  the  land  was  ordered  in  sat- 
isfaction of  the  plaintiff's  mortgage  lien,  sub- 
ject only  to  the  assessment  lien  of  the  city. 
The  city  of  Seattle  and  J.  B.  Coughlin  arc 
prosecuting  separate  appeals  from  this  dis- 
position of  the  cause. 

The  facts  necessary  for  us  to  notice  are  not 
in  dispute  and  may  be  briefly  stated  as  fol- 
lows: The  mortgage  here  involved  was  duly 
executed  on  December  29,  1908.  The  assess- 
ment lien  of  the  city  is  for  the  cost  of  the 
construction  of  a  local  sewer  improvement. 
The  superiority  of  this  lien  over  respondent's 
mortgage  was  conceded  and  decreed  accord- 
ingly, upon  the  trial,  so,  of  course,  the  city 
was  successful  and  had  no  occasion  to  appeal 
so  far  as  the  claim  of  superiority  of  that  lien 
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is  concerned.  On  August  17,  1912,  there  was 
duly  rendered  by  the  superior  court  for  King 
county  a  judgment  confirming  a  local  assess- 
ment levied  upon  the  land  for  the  sum  of  $1,- 
727,  in  eminent  domain  and  local  assessment 
proceedings  prosecuted  by  the  city  of  Seattle 
for  the  widening  of  18th  street,  in  pursuance 
of  the  statute  relating  to  the  power  of  eminent 
domain  by  cities  and  the  charging  by  local 
assessment  of  the  awards  and  costs  thereof 
against  property  benefited  thereby.  Rem.  & 
Bal.  Code,  §  7767,  and  following. 

Thereafter,  on  January  3,  1913,  appellant 
Coughlin  became  the  owner  of  the  lien  of  this 
assessment  upon  the  land,  by  purchase  of  a 
delinquent  certificate  therefor  from  the  city 
at  a  sale  duly  had  in  pursuance  of  §  7802, 
Rem.  &  Bal.  Code,  relating  to  the  enforcement 
of  the  lien  of  such  assessments.  The  regulari- 
ty and  validity  of  these  eminent  domain  and 
assessment  proceedings,  and  of  the  sale  by 
which  appellant  Coughlin  became  the  owner 
of  the  lien  of  the  assessment,  is  not  questioned 
here.  Thereafter,  on  February  11,  1914,  this 
action  was  commenced  by  respondent,  seek- 
ing foreclosure  of  its  mortgage  lien.  The  de- 
cree of  foreclosure  was  rendered  on  June  20, 
1914.  Thereafter,  on  July  16,  1914,  counsel 
for  the  city  caused  to  be  served  and  filed  its 
notice  of  appeal  [91]  from  the  decree  to  this 
court.  On  July  17,  1914,  counsel  for  defend- 
ant J.  B.  Coughlin  caused  to  be  served  and 
filed  his  notice  of  appeal  from  the  decree  to 
this  court.  Counsel  for  defendant  Coughlin, 
however,  did  not  perfect  this  appeal  by  filing 
an  appeal  bond  within  the  time  prescribed  by 
law.  Tliereafter,  on  September  10,  1914, 
counsel  for  defendant  Coughlin  caused  to  be 
served  and  filed  a  new  notice  of  appeal,  which 
was  followed  by  due  execution  and  filing  of 
an  appeal  bond  on  the  same  day.  This,  it  will 
be  noticed,  occurred  within  ninety  days  fol- 
lowing the  rendering  of  the  decree,  but  not 
within  ten  days  following  the  service  and  fil- 
ing of  the  city's  notice  of  appeal. 

Counsel  for  respondent  moved  to  dismiss 
the  city's  appeal  upon  the  ground  that  the 
city  has  no  appealable  interest  in  this  con- 
troversy. Counsel  for  the  city  does  not 
claim  any  further  interest  in  the  controversy 
than  an  interest  in  the  abstract  question  of 
whether  a  special  eminent  domain  assessment 
to  pay  the  expense  of  condemnation,  such  as 
this,  is  in  law  a  lien  superior  to  the  lien  of 
a  prior  mortgage  upon  the  land  so  assessed. 
We  have  noticed  that  the  city's  local  assess- 
ment lien  was,  upon  the  trial,  conceded  and 
decreed  to  be  superior  to  respondent's  mort- 
gage lien,  and  that  that  was  the  only  lien 
then  claimed  by  the  city  upon  the  land.  True, 
it  acquired  the  lien  of  the  special  eminent 
domain  assessment  in  the  first  instance,  but 
it  transferred  that  lien  to  appellant  Coughlin 
by  sale  of  a  certificate  of  delinquency  there- 


for long  before  the  commencement  of  this  ae> 
tion  to  foreclose  respondent's  mortgage  lien. 
It  is  not  claimed  that  the  city  has  any  inter- 
est  in    this   controversy   by    virtue   of    any 
covenant  of  warranty  on  its  part  accompany- 
ing its  sale  of  this  lien  to  appellant  Coughlin, 
nor  that  it  would  suffer  in  the  least  by  this 
court  holding  with  the  superior  court  that 
respondent's  mortgage  is  superior  to  that  lien, 
other  than  that  thereby  there  would  be  estab- 
lished   a    principle    of    law    touching    the 
superiority  of  prior  mortgage  liens  over  emi- 
nent domain  assessment  liens  contrary  to  what 
counsel  for  the  city  concede  to  be  the  [92] 
city's   interest,   not  in   this  particular   case, 
but    speaking   generally.      To    recognize    the 
city's  claimed  right  to  be  heard  here  as  & 
party  to  this  controversy  would  compel  us  to 
recognize  the  right  of  any  one  claiming  an 
interest  in  the  establishing  of  some  abstract 
principle  of  law  to  be  heard  in  any  cause  in- 
volving such  questions  of  law.    The  fact  that 
there  was  at  the  beginning  of  this  action  in 
the  superior  court  apparently  some  contro- 
versy between  respondent  and  the  city  of  Seat- 
tle as  to  the  superiority  of  their  respective 
liens,  does  not  change  the  fact  that  the  ques- 
tion of  the  superiority  of  appellant  Coughlin's 
eminent  domain  assessment  lien  over  respond- 
ent's mortgage  lien  is  only  a  moot  question  of 
law  so  far  as  the  city's  rights  are  here  con- 
cerned.   This  precludes  the  city  from  further 
participation  as  a  party  to  this  controversy. 
There  is  not,  and  has  not  been  since  the  ren- 
dering of  the  decree  of  foreclosure,  any  actual 
controversy  between  the  parties  in  which  the 
citv    is    interested.      Johnston    v.    Irwin,    16 
Wash.  652,  48  Pac.  46;  State  v.  Superior  Ct. 
25  Wash.  271,  65   Pac.  183;   Oudin,  etc.   F. 
Clay  Min!  etc.  Co.  v.  Conlan,  34  Wash.  216, 
75  Pac.  798;  Wilson  v.  Fraser,  67  Wash.  347, 
121  Pac.  829 ;  Hillyard  v.  Spokane  County,  69 
Wash.  423,  125  Pac.  363;  2  Cyc.  533.     We 
conclude  that  the  city's  appeal  must  be  dis- 
missed.   It  is  so  ordered. 

In  view  of  our  conclusion  upon  the  merits 
of  the  controversy  between  respondent  and 
appellant  Coughlin,  the  dismissal  of  the  city's 
appeal  is  of  no  consequence  to  it  other  than 
to  preclude  it  from  recovering  its  costs  in 
this  court.  W^e  have,  however,  dealt  with 
the  question  of  the  pity's  right  of  appeal  in 
this  case  at  some  length  because  of  the  per- 
tinency of  that  question  to  the  sufficiency  of 
defendant  Coughlin's  appeal,  which  we  will 
now  notice. 

Counsel  for  respondent  moved  to  dismiss 
the  appeal  of  defendant  Coughlin  on  the 
ground  that  his  appeal  was  not  perfected  as 
required  by  law.  Counsel  seem  to  contend 
that,  upon  Coughlin's  failure  to  follow  his 
first  notice  of  appeal  [93]  with  the  timely 
filing  of  an  appeal  bond,  sudi  failure  to  per- 
fect that  appeal  exhausted  his  right  of  appeal 
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rcgardlesa  of  the  time  proscribed  by  law  for 
appealing.  It  has  become  the  settled  law  of 
this  state  that  the  failure  to  perfect  an  at* 
tempted  appeal,  or  the  abandonment  of  an 
appeal  by  a  party  having  the  right  to  appeal, 
does  not  in  the  least  impair  such  party's  right 
to  give  notice  of  and  perfect  a  new  independ- 
ent appeal,  providing  only,  that  such  new  ap- 
peal is  perfected  within  the  time  prescribed 
by  law.  Rem.  &,  Bal.  Code,  §  1735  (P.  C.  81 
«J  1223)  J  Embree  v.  McL«nnan,  18  Wash.  661, 
.12  Pac.  241 ;  Slight  v.  Shelton  Southwestern 
R.  Co.  20  Wash.  16,  54  Pac.  763;  Griffith  v. 
Maxwell,  20  Wash.  403,  55  Pac.  571;  Noble  v. 
Whitten,  34  Wash.  507,  76  Pac.  95;  Tatum  v. 
Geist,  40  Wash.  575,  82  Pac.  902;  State 
V.  Miller,  80  Wash.  487,  141  Pac.  1139. 

The  principal  contention  of  counsel  for  re- 
spondent upon  their  motion  to  dismiss  de- 
fendant Coughlin's  appeal,  is  that  his  second 
notice  of  appeal  and  bond  filed  therewith  did 
not  perfect  his  appeal,  although  such  notice 
was  given  and  the  bond  filed  within  the  nine- 
ty days  prescribed  for  taking  an  appeal  by 
Rem.  &  Bal.  Code,  §  1718  (P.  C.  81,  §  1187), 
because  that  appeal  was  not  perfected  within 
ten  days  following  the  city's  notice  of  appeal 
as  required  by  Rem.  &,  Bal.  Code,  §  1720  (P. 
C.  81,  §  1191),  which  reads  as  follows: 

"All  parties  whose  interests  are  similarly 
affected  by  any  judgment  or  order  appealed 
from  may  join  in  the  notice  of  appeal  wheth- 
er it  be  given  at  the  time  when  such  judgment 
or  order  is  rendered  or  made,  or  subsequently ; 
and  any  such  party  who  has  not  joined  in  the 
notice  may  at  any  time  within  ten  days  after 
the  notice  is  given  or  served,  serve  an  inde- 
pendent notice  of  like  appeal,  or  join  in  the 
appeal  already  taken  by  filing  with  the  clerK 
of  the  superior  court  a  statement  that  he 
joins  therein  or  in  some  part  thereof,  specify- 
ing in  what  part.  Any  such  party  who  does 
not  so  join  shall  not  derive  any  benefit  from 
the  appeal  unless  from  the  necessity  of  the 
case;  nor  can  he  independently  appeal  from 
any  judgment  or  order  already  appealed  from, 
more  than  ten  days  after  [94]  service  upon 
him  of  written  notice  of  the  former  appeal, 
unless  such  former  appeal  be  afterwards  dis- 
missed.*' 

Tliis  contention,  we  think,  finds  its  answer 
in  the  fact  already  noticed  by  us,  that  the 
city  has  no  right  of  appeal  in  this  case. 
Burely  a  party  without  the  right  of  appeal 
cannot,  by  an  attempted  appeal,  limit  the  time 
within  which  a  party  to  the  real  controversy 
may  appeal,  though  a  party  possessing  such 
right  of  appeal  may  by  giving  notice  and  per- 
fecting his  appeal,  thereby  limit  the  time 
within  which  another  party  may  appeal,  by 
virtue  of  the  provision  of  §  1720  alwve  quoted. 
The  following  decisions  of  this  court  render 
it  plain  that  the  city  was  not  entitled  to  no- 
tice of  Coughlin's  appeal,  because  its  rights 
Add.  Cub.  1917A. — 68. 


could  not  be  affected  in  the  least  by  any  dis- 
position of  the  controversy  between  respond- 
ent and  appellant  Coughlin  involved  in  his 
appeal.  Sudden  v.  Morse,  48  Wash.  101,  92 
Pac.  901;  Sipes  v.  Puget  Sound  Electric  R. 
Co.  50  Wash.  585,  97  Pac.  723;  Iverson  v. 
Bradrick,  54  Wash.  633,  104  Pac.  130;  Expo- 
sition Amusement  Co.  v.  Raeco  Products  Co. 
55  Wash.  314,  104  Pac.  509;  Soderberg  v. 
McRae,  67  Wash.  104,  120  Pac.  878.  It  fol- 
lows that  no  attempted  appeal  by  the  city 
could  in  the  least  curtail  the  right  of  Cough- 
lin to  appeal  within  ninety  days  following 
the  entry  of  the  decree,  as  provided  by  Rem. 
&  Bal.  Code,  §  1718.  We  conclude  that  the 
motion  to  dismiss  Coughlin's  appeal  must  be 
denied.    It  is  so  ordered. 

Counsel  for  appellant  Coughlin  contend 
that  the  trial  court  erred  in  decreeing  his  as- 
sessment lien,  evidenced  by  the  certificate  of 
delinquency  purchased  from  the  city,  inferior 
to  respondent's  mortgage  lien.  We  are  of 
the  opinion  that  this  contention  must  be  sus- 
tained. Counsel  for  respondent  invoke  the 
general  rule  that  tax  liens  are  creatures  of 
the  statute  and  exist  as  an  aid  to  the  collec- 
tion of  taxes  only  to  the  extent  of,  and  have 
no  superiority  over,  other  liens,  except  as  the 
statute  may  so  provide,  citing,  Seattle  v.  Hill, 
14  Wash.  487,  46  Pac.  17,  35  L.R.A.  372; 
Phelan  v.  Smith,  22  Wash.  397,  61  Pac.  31; 
Enowles  v.  Temple,  49  Wash.  595,  96  Pac. 
[95]  1;  and  decisions  from  other  states;  from 
which  it  ia  argued  that  the  statute  upon 
which  this  eminent  domain  local  assessment 
lien  is  rested  does  not,  in  terms  or  by  fair  im- 
plication, render  such  assessment  lien  superi- 
or to  a  prior  mortgage  upon  the  land.  Our 
own  decisions  above  cited  are  not  wholly  de- 
cisive ol  the  question  here  presented. 

In  Seattle  v.  Hill,  the  assessment  lien  was 
held  superior  t<»  a  prior  mortgage  lien,  though 
the  assessment  statute  did  not  expressly  so 
provide,  but  provided  for  it-s  collection  as 
other  taxes  which  were  by  general  statute 
made  superior  to  prior  mortgage  liens.  The 
court  there  said: 

"It  is  undoubtedly  true  that  a  prior  mort- 
gage on  real  estate  is  not  displaced  by  a 
subsequent  assessment  for  local  improvements 
unless  the  statute  authorizing  such  improve- 
ments and  assessments  by  express  words  or 
fair  implication  otherwise  provides." 

The  holding  in  that  decision  seems  to  have 
been  rested  upon  the  theory  that  the  superi- 
ority of  the  assessment  lien  was  not  depend- 
ent upon  an  expressed  provision  of  the  statute 
to  that  effect,  but  that  such  conclusion  might 
be  reached  by  language  of  the  statute  fairly  so 
implying. 

In  Phelan  ▼.  Smith,  there  was  involved 
only  the  question  of  the  lien  of  a  personal 
general  tax  upon  personal  property.  The 
facts  of  that  case  so  clearlv  show  that  the 
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specific  lien  there  claimed  did  not  exist  under 
the  terms  of  the  statute  that  we  think  the  de- 
cision is  of  no  aid  here. 

In  Knowles  v.  Temple,  there  was  involved 
only  the  question  of  the  time  of  the  attaching 
of  an  assessment  lien  upon  land  as  between 
vendor  and  vendee.  The  question  of  its  supe- 
riority in  favor  of  the  city  or  its  assignee  over 
a  prior  mortgage  or  other  private  lien  was 
not  involved. 

It  seems  quite  clear  to  us  that  the  superi- 
ority of  appellant's  eminent  domain  assess- 
ment lien  does  not  necessarily  depend  upon 
the  time  of  its  creation  as  compared  with  the 
time  of  the  creation  of  respondent's  mortgage 
lien.  The  inherent  [96]  nature  of  the  assess- 
ment lien  may  be  such  as  to  render  it  superior 
regardless  of  the  question  of  its  priority  as 
to  time.  This  assessment  was  levied  in  the 
exercise  of  the  sovereign  power  of  taxation 
(Seattle  v.  Hill,  supra).  This  is  no  less  true 
because  the  assessment  was  levied  by  a  pro- 
ceeding supplemental  to  an  eminent  domain 
proceeding.  It  was  nevertheless  levied  to  pay 
for  the  acquiring  of  land  to  widen  a  public 
street,  and  has  the  same  legal  sanction  as  any 
other  local  assessment  based  upon  benefits  to 
the  property  charged.  We  have  had  occasion 
to  recognize  this  separateness  of  the  assess- 
ment branch  of  the  proceeding  from  the  con- 
demnation branch  of  the  proceeding,  though 
they  are  both  prosecuted  together  in  the  su- 
perior court.  Rem.  &  Bal.  Code,  §§  7772, 
7792  (P.  C.  171,  §§  39,  79);  In  re  Third, 
Fourth,  and  Fifth  Avenues,  49  Wash.  109, 
94  Pac.  1075,  95  Pac.  862;  Spokane  v.  Pitts- 
burg Land,  etc.  Co.  73  Wash.  693,  132  Pac. 
633;  Commissioners  Commercial  Waterw^ay 
Dist.  No.  2  V.  Seattle  Factory  Sites  Co.  76 
Wash.  181,  135  Pac.  1042;  In  re  Pine  St. 
Assessment,  83  Wash  281,  145  Pac.  179. 

That  the  l^islature  may  create  a  lien  for 
taxes,  whether  such  taxes  be  general  or  by 
local  assessment,  superior  to  all  other  liens 
regardless  of  priority  of  time,  is  settled  be- 
yond controversy.  See  note  to  Seattle  v.  Ilill, 
35  L.R.A.  372.  The  real  question  in  this  case 
is,  Has  our  legislature,  by  the  statute  upon 
which  appellant's  eminent  domain  assessment 
lien  rests,  by  fair  implication,  made  such  liens 
superior  to  prior  mortgage  liens?  I,«et  us 
turn  to  the  statute  and  notice  the  procedure 
there  provided  through  which  such  assessment 
liens  are  created.  Referring  to  the  law  of 
eminent  domain  and  local  assessments  to  pay 
the  expense  thereof  in  cities,  we  find,  after 
awards  for  taking  and  damaging  of  property 
are  made  by  the  court  or  jury,  and  the 
amount  of  funds  necessary  to  be  raised  is  thus 
ascertained,  an  assessment  roll  is  made  up 
by  eminent  domain  commissioners,  appointed 
by  the  court,  charging  property  they  find  ben- 
efited by  the  city's  acquisition  of  the  property. 
This  roll  is  then  filed  in  [97]  court,  and  an 


order  made  by  the  court  fixing  a  time  hearing 
objections     thereto     by    persons     interested. 
Thereupon  it  becomes  the  duty  of  the  eminent 
domain  commissioners  to  give  notice  by  mail 
to  the  owners  of  the  property  so  shown  to  be 
assessed,    whose    names    and    addresses   are 
known  to  them,  also  to  cause  notice  to  be 
posted  in  three  public  places  in  the  city,  one 
of  which  is  to  be  in  the  neighborhood  of  the 
proposed  improvement,  also  to  cause  notice 
to  be  published  in  a  newspaper  in  the  city. 
The  statute  makes  no  provision  whatever  for 
the  service  of  notice  personally  upon  any  one. 
"Any  person   interested  in  any  property  as- 
sessed may  file  objections,"  and  be  heard  be- 
fore the  court  upon  the  question  of  benefits  to 
property  he  is  interested  in  and  the  justness 
of  the  assessment  so  returned  by  the  eminent 
domain  commissioners ;  the  court  having  power 
to  confirm,  modify  or  correct  aesessment  so 
made  as  the  justice  of  the  case  may  appear. 
The  assessment  being  made  and  confirmed  by 
the  court,  notice  for  its  collection  is  published 
by  the  city  treasurer.    The  time  prescribed  by 
the  statute  for  paying  the  assessment  having 
expired,  those  remaining  unpaid  at  that  time 
become  delinquent,  and  upon  due  notice,  the 
property  charged  with  such  delinquent  assess- 
ment is  oflfered  for  sale  by  the  city  treasurer, 
and  for  such  tracts  aa  there  are  no  bidders, 
the  city  becomes  the  purchaser.    A  certificate 
of  such  delinquent  sale  thereupon  issues  to 
the   purchaser  by  the  city  treasurer.     *'The 
purchaser  at  such  sale  acquires  a  lien  on  the 
property  so  bid  in  by  him  for  the  amount 
paid  by  him  at  such  sale    .     .    .  ."    Daring 
the  two  years  following,  the  property  is  **sub^ 
ject  to  redemption  by  the  former  owner  or  his 
grantee,  mortgagee,    .    .    ."    If  not  redeemed 
within  that  period  by  someone  so  interested 
in  the  property,  the  purchaser  at  the  sale,  or 
his  assignee,  holding  the  certificate  of  delin- 
quency, is  entitled  to  a  deed  for  the  land  from 
the  city  treasurer,  upon  giving  notice  to  the 
owner  and  an  opportunity  to  redeem  before 
the  issuance  of  such  deed.     "All  assessments 
levied  by  any  city  [98]  under  this  act  shall, 
from  the   date   of   the  judgment   confirming 
the  assessment,  be  a  lien  upon  the  real  estate 
upon  which  the  same  may  be  imposed,  and 
such   lien   shall   continue   until   such    assess- 
ments are  paid." 

In  addition  to  the  remedy  by  sale  of  the 
land  as  above  noticed,  the  city  may  enforce 
the  lien  of  the  assessment  by  an  ordinary 
civil  action  of  foreclosure  in  court.  The  stat- 
ute contains  no  express  provision  in  terms 
making  the  assessment  lien  superior  to  prior 
mortgages  or  other  prior  private  liens.  Rem. 
&  Bal.  Code,  §§  7787-7813  (P.  C.  171,  §§  6^ 
121).  Tliis  procedure,  we  are  of  the  opinion, 
points  to  a  legislative  intent  to  charge  the 
asses.sment  against  the  land  itself  regardless 
of  its  ownership,  and  regardless  of  all  prior 
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liens  upon  its  ownership  which  rest  upon 
private  contract,  or  which  of  necessity  are 
only  a  charge  upon  some  person's  title  or  in- 
terest in  the  land.  Such  private  liens,  of 
course,  can  rise  no  higher  than  their  source. 
For,  manifestly,  no  person  can  by  contract 
create  a  lien  upon  land  superior  to  his  own 
title  or  interest  therein,  while  the  sovereign 
pow^er  of  taxation  can  create  a  lien  superior 
to  every  private  interest  in  the  land. 

This  procedure  has  all  the  indicia  of  a  pure 
proceeding  in  rem,  except  possibly  actual  phy- 
sical seizure  of  the  land,  which  is  not  required 
in  a  proceeding  in  rem  against  land  as  it  is 
in  such  a  proceeding  against  personal  proper- 
ty. The  prescribed  service  of  notice  upon 
those  interested  in  the  land  is  only  construc- 
tive (Black's  Law  Dictionary,  page  255),  no 
actual  personal  service  of  notice  being  re- 
quired by  the  statute.  This  being  the  exercise 
of  the  sovereign  power  of  taxation,  as  we 
already  noticed,  such  constructive  service 
satisfies  all  constitutional  requirements  of  due 
process  of  law.  2  Jones  &  Paige  Taxation 
by  Assessment,  §  760;  Bauman  v.  Ross,  167  U. 
S.  548,  17  S.  Gt.  966,  42  U.  S.  (L.  ed.)  270. 
While  the  lien  of  the  assessment  may  be  en- 
forced by  ordinary  civil  action  in  court,  it 
may  also  be  enforced  by  the  very  common 
summary  method  of  sale  of  the  land  and  ex- 
ecution of  a  tax  deed  therefor  by  the  city 
treasurer  [99]  upon  failure  of  those  interested 
in  the  land,  including  mortgagees,  to  redeem 
within  the  time  prescribed  by  law,  without 
any  further  hearing  whatever  being  awarded 
than  upon  the  question  of  the  validity  of  the 
assessment  lien.  This  also  satisfies  all  con- 
stitutional requirements  of  due  process  of 
law  in  the  enforcement  of  tax  liens.  Black 
Tax  Titles,  §§  148,  149. 

Counsel  for  respondent  relies  principally 
upon  the  fact  that  the  statute  makes  no  spe- 
cific provision  in  terms  touching  the  question 
of  superiority  of  the  assessment  lien  over  pri- 
or mortgage  and  other  private  liens.  That, 
however,  we  think,  is  not  the  final  test  of  the 
superiority  of  the  assessment  lion.  Its  superi- 
ority rests  in  the  fact  that  it  is  imposed  by 
virtue  of  the  sovereign  power  of  taxation; 
that  the  procedure  by  which  it  becomes  a 
charge  upon  the  land  is  a  proceeding  in  rem 
witli  no  requirement  for  personal  service  of 
notice  upon  any  person,  and  that  the  statute 
in  terms  makes  it  a  lien  "upon  the  real  es- 
tate" without  reference  to  any  person's  title 
or  interest  therein  which  lien  ''shall  continue 
until  such  assessments  are  paid."  This  con- ' 
elusion  is  not  without  strong  support  in  the 
decisions  from  other  states.  Indeed  we  think 
it  is  in  harmony  with  the  weight  of  authority. 
In  Morey  v.^Duluth,  75  Minn.  221,  77  N, 
W.  829,  there  was  involved  the  question  of 
the  superiority  of  a  local  assessment  lien  over 
a  prior  mortgage,  under  a  statutory  procedure 


in  substance  the  same  as  the  statute  which 
this  assessment  lien  rests  upon,  there  being 
no  provision  in  the  statute  in  terms  making 
the  assessment  lien  superior  to  mortgage  or 
other  private  liens.  In  holding  the  assess- 
ment lien  to  be  superior  to  the  mortgage  lien, 
Chief  Justice  Start,  speaking  for  the  court, 
said: 

"It  is  true,  as  claimed  by  plaintiff,  that  the 
lien  of  the  assessment  attaches  at  a  time  fixed 
by  the  charter,  that  is:  from  and  after  the 
time  of  the  confirmation  of  the  assessment 
roll  and  filing  thereof;  but  this  does  not  justi- 
fy the  conclusion  that  the  lien  is  subordinate 
to  all  prior  liens  on  the  [100]  land,  although 
the  charter  does  not  expressly  declare  that  the 
lien  of  the  assessment  is  paramount  to  all 
other  liens. 

"When  the  several  provisions  of  the  charter 
to  which  we  have  referred  are  read  and  con- 
sidered together,  it  is  clear  that  the  only 
reasonable  construction  which  can  be  given 
to  them  is  that  the  lien  of  the  assessment, 
when  it  once  attaches,  affects  all  interests  in, 
or  liens  upon,  the  property  without  reference 
to  the  time  when  they  are  acquired.  There- 
fore the  assessment  is  the  paramount  lien  on 
the  property  precisely  as  if  the  assessment 
were  a  general  tax.  Any  other  construction 
would  practically  defeat  the  whole  scheme 
for  local  improvements  provided  for  by  the 
charter.  The  legislature  had  the  undoubted 
power  to  so  make  the  assessment  the  para- 
mount lien.  Provident  Sav.  Inst.  v.  Jersey 
City,  113  U.  S.  506,  5  S.  Ct,  612,  28  U.  S.  (L. 
ed.)   1102. 

**The  proceeding  authorized  by  the  charter 
to  charge  land  with  the  cost  of  local  improve- 
ments to  the  extent  of  benefits  received  there- 
from is  one  in  rem.  It  is  the  whole  interest 
in  the  land  that  is  assessed  for  the  improve- 
ment, not  some  particular  estate  therein. 
The  improvement  is  for  the  benefit  of  all  in- 
terests in  the  land,  for  that  of  the  lienholder 
as  well  as  that  of  the  fee  owner,  and  neces- 
sarily the  lien  of  the  assessment  for  the  im- 
provement must  be  coextensive  with  the  estate 
benefited  and  assessed.  2  Blackwell  Tax  Tit. 
§  695.  If  the  land  is  sold  under  the  judg- 
ment, the  whole  estate  and  interest  of  all 
parties  therein  passes  to  the  purchaser,  sub- 
ject to  the  right  of  redemption,  and  the  deed 
is  made  prima  facie  evidence  of  title  in  the 
grantee.  The  title  conveyed  by  the  deed  is  the 
whole  interest  in  the  land,  not  simply  that  of 
the  fee  owner. 

"It  is  true  that  liens  of  the  class  to 
which  assessment  liens  belong  are  purely 
statutory,  and  that  their  existence  and  extent 
depend  on  the  statute.  But  our  construction 
of  the  charter  is  that  it  does,  by  necessary 
implication,  provide  that  the  lien  of  the  as- 
sessment on  the  property  benefited  by  the  im- 
provement shall  be  paramount  to  all  other 
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interests  therein,  including  prior  mortgageA 
or  other  liens  thereon. 

**lt  is  further  urged  that  under  the  pro- 
visions of  the  charter  only  owners  of  the  land, 
in  the  strict  meaning  of  the  term,  that  is: 
those  who  possess  the  legal  title,  are  per- 
mitted to  appear  and  defend  against  the  entry 
of  judgment  for  the  assessment;  hence,  the 
plaintiff  being  only  a  mortgagee,  never  had 
any  right  or  opportunity  to  be  heard.  It  is 
apparent,  [101]  however,  from  the  provisions 
of  the  charter,  that  the  word  'owner*  is  not 
used  therein  in  its  strict  sense,  but  that  it 
means  persons  interested  in  the  land,  which 
includes  mortgagees.  Thus,  all  persons  inter- 
ested in  the  assessment  are  given  the  right  to 
appear  at  the  hearing  on  the  application  for 
confirmation  of  the  assessment,  and  it  is  the 
duty  of  the  court  to  hear  them." 

In  Wabash  Eastern  R.  Co.  v.  East  Lake 
Fork  Special  Drainage  Dist.  134  111.  384. 
398,  25  N.  E.  781,  10  L.R.A.  285,  there  was  in- 
volved the  question  of  the  superiority  of  a 
local  assessment  over  a  prior  trust  deed, 
which  was  in  effect  a  mortgage  in  lien.  Judge 
Bailey,  speaking  for  the  court,  said: 

"The  next  proposition  submitted  by  counsel 
for  the  plaintiff  in  error  is,  that  the  deeds  of 
trust  having  been  executed  and  recorded 
long  prior  to  the  assessment .  or  to  the  pas- 
sage even  of  the  act  by  which  the  assessment 
was  authorized,  they  constitute  a  lien  superior 
to  that  of  the  assessment,  and  that  the  decree 
therefore  is  erroneous  in  declaring  the  lien 
of  the  assessment  superior  and  paramount  to 
that  of  the  deeds  of  trust. 

"Section  72  of  the  Drainage  Act  provides 
that  all  assessments  or  levies  thereafter  made 
under  the  provisions  of  said  act  *shall  be 
taken,  held  and  considered  a  lien  upon  each 
and  every  tract  of  land  or  property  assessed 
in  such  district,  to  the  extent  and  amount  of 
the  proportionate  share  assessed  or  levied 
against  the  same.'  I'he  lien  thus  created  is 
not  upon  any  specific  interest  in  the  land 
but  upon  the  land  itself,  that  is,  upon  the  res. 
Special  assessments  are  a  species  of  taxation, 
peculiar  in  their  nature  it  is  true  and  sub- 
ject to  special  rules.  But  the  power  to  levy 
them  is  clearly  referable  to  the  taxing  power. 
As  said  by  Judge  Cooley  in  his  Treatise  on 
Taxation,  'Tliat  these  assessments  are  an 
exercise  of  the  taxing  power  has  over  and 
over  again  been  affirmed,  until  the  contro- 
versy must  be  regarded  as  closed.*  Cooley  on 
Taxation,  623,  and  authorities  cited  in  note. 
It  follows  that  the  lien  given  by  the  statute 
in  case  of  such  assessments  is  of  the  same 
nature  and  subject  to  the  same  general  rules 
as  that  given  in  case  of  general  taxes. 

"A  lien  of  this  character  attaches  to  the 
land  itself,  irrespective  of  the  interests  of  the 
various  owners,  and  is  paramount  [102]  to 
all  other  claims  or  liens  against  the  property. 


In  Ostenberg  v.  Union  Trust  Co.  93  U.  S. 
424  [23  U.  S.  (L.  ed.)  964],  which  was  a  case 
involving  a  lien  on  land  given  by  the  revenue 
laws  of  this  state,  the  court,  in  discussing  the 
nature  and  extent  of  such  lien,  say:  'It  it 
true  that  the  title  of  a  purchaser  at  a  ju- 
dicial sale  under  a  decree  of  foreclosure  takes 
effect  by  relation  to  the  date  of  the  mortgage, 
and  defeats  any  subsequent  lien  or  incum- 
brance. A  lien  for  taxes  does  not,  however, 
stand  upon  the  footing  of  an  ordinary  in- 
cumbrance, and  is  not  displaced  by  a  sale 
under  a  pre-existing  judgment  or  decree,  un- 
less otherwise  directed  by  statute.  It  at- 
taches to  the  res  without  regard  to  individual 
ownership,  and  when  it  is  enforced  by  sale 
pursuant  to  the  statute,  prescribing  the  mode 
of  assessing  and  collecting  the  same  the  pur 
chasers  takes  a  valid  and  unimpeachable  litle* 
So,  in  Cooper  v.  Corbin,  105  111.  224,  this 
court  said :  'Taxes  levied  upon  real  estate  In- 
come a  charge  upon  the  land  itself,  and  if 
they  are  not  paid,  the  land  may  be  sold  for 
the  taxes  due  thereon,  and  title  will  pass  re- 
gardless of  any  incumbrance  resting  on  the 
land.'  Again,  in  Jack  v.  Weiennett,  115  111. 
105,  we  said:  *The  claim  for  the  payment  of 
taxes  upon  the  citizen  is,  therefore,  of  neces- 
sity, paramount  to  all  other  claims  against 
the  property.*  In  the  light  of  these  authori- 
ties, and  upon  principle  as  well,  it  must  be 
held  that  the  lien  of  the  assessment  in  thia 
case  is  superior  to  that  of  the  deeds  of  triitst, 
and  that  the  Circuit  Court  was  correct  in  so 
holding. 

"It  is  urged  that  the  Drainage  Law,  so  far 
as  it  attempts  to  give  a  lien  for  assessment^ 
superior  to  the  liens  of  existing  incumbranced, 
is  unconstitutional  because  it  violates  the 
obligation  of  contracts  or  divests  vested 
rights.  This  clearly  cannot  b^  so.  Kvery 
property-owner  holds  his  property  subject  to 
the  exercise  of  the  taxing  power,  and  it  is 
immaterial,  bo  far  as  this  question  is  con- 
cerned, what  may  be  the  nature  of  his  inter- 
est, whether  the  fee,  an  estate  in  expectancy, 
an  estate  for  years  or  a  mere  lien.  This  is 
true,  as  every  one  must  admit,  in  relation  to 
general  taxes,  where  the  only  return  to  the 
tax-payer  is  the  protection  and  security  which 
the  government  gives  him,  and  a  fortv/ri 
should  it  be  true  in  case  of  special  asHl^^- 
ments  where,  in  theory  at  least,  he  receives 
an  adequate  and  complete  return  for  the 
money  assessed  in  the  enhanced  value  of  the 
estate  or  property  which  he  owns  or  to  which 
his  lien  attaches." 

[103]  In  Lybass  v.  Ft.  Myers,  56  Fla.  817. 
47  So.  346,  Justice  Whitefleld,  speaking  for 
the  court,  said: 

"The  intention  of  the  law  making  power  to 
give  priority  to  a  municipal  lien  for  local  im* 
provements  over  contract  liens  of  individuals 
may  be  implied  from  the  language  of  the  lav 
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creating  the  lien  and  from  the    nature    and 
pnrpose  of  the  lien.     .     .     . 

Die  genpral  law  provides  that  the  city  or 
town  council  shall-  have  power  'to  require  the 
owners  of  real  estate  within  the  corporate 
limits  to  constmet  uniform  and  substontial 
sidewalks  around  tlieir  several  lots,  and  to 
keep  the  same  in  repair;  and  upon  failure  to 
do  the  same  within  the  time  and  manner  pre- 
scribed, the  said  council  may  have  the  same 
done,  which  shall  be  a  lien  against  said  lots 
whicK  lien  may  be  enforced  in  the  manner 
prescribed/  &c.  Sec.  1017  General  Statutes. 
This  section  of  the  law  was  enacted  in  1887 
and  provides  the  lien.  When  the  improve- 
ments are  made  the  lien  attaches,  and  being 
statutory  and  in  the  nature  of  a  tax  for 
governmental  purposes  has  relation  to  the 
statute.  The  lien  is  to  'be  enforced  in  the 
manner'  of  other  liens. 

"The  mortgage  lien  was  taken  subject  to 
the  statute  authorizing  the  municipal  govern- 
mental lien  for  sidewalk  improvements  as  well 
as  to  other  governmental  demands  for  taxes 
or  municipal  assessments.  The  lien  is  for  an 
improvement  that  enhances  the  value  of  the 
property  and  consequently  the  value  of  all 
liens  upon  it.  The  improvement  is  primarily 
for  a  governmental  purpose  in  the  interest  of 
the  public  welfare,  and  as  such  is  entitled  to 
priority  if  so  intended  by  the  legislature. 
The  exigencies  of  all  governments  justify  giv- 
ing to  governmental  taxes,  assessments  and 
demands  priority  over  private  rights.  As  the 
lien  is  given  by  law  in  return  for  benefits  to 
the  property  as  well  as  for  the  common  good, 
and  as  the  action  of  the  town  is  in  its  govern- 
mental capacity,  the  demand  is  in  the  nature 
of  a  governmental  assessment  and  has  pri- 
ority over  the  rights  of  all  persons  having  an 
interest  in  the  property  if  it  can  be  gathered 
from  the  language  and  purpose  of  the  law 
that  such  was  the  intention  of  the  lawmaking 
power.     .     ,     . 

*'lf,  as  it  seems,  governmental  statutory 
liens  for  local  improvements  may  be  made 
superior  to  mere  contract  liens  of  private 
parties  acquired  after  the  enactment  of  the 
statute  providing  for  the  lien,  it  is  not  neces- 
sary for  the  statute  to  [104]  in  terms  enact 
the  priority.  From  the  nature  of  the  govern- 
mental function  being  performed,  and  the 
rights  of  the  public  in  the  enforcement  of 
the  police  powers,  it  is  clear  the  intention  of 
the  legislature  was  to  put  such  liens  upon  the 
same  footing  as  tax  liens,  thereby  giving  them 
priority  over  contract  liens  of  private  parties 
acquired  subsequent  to  the  enactment  of  the 
law  providing  for  the  lien  of  the  municipality 
for  sidewalk  improvements." 

The  only  decisions  called  to  our  attention 
by  counsel  for  respondent  expressing  a  con- 
trary view  dealing  with  the  question  of  the 
superiority    of    local    assessment    liens   over 


prior  private  liens  where  the  statute  makes 
no  express  provisions  as  to  superiority,  are 
the  Indiana  decisions.  Ck>ok  v.  State,  101 
Ind.  446;  State  v.  ^tna  L.  Ins.  Co.  117  Ind. 
251,  20  N.  E.  144;  Pierce  v.  .Etna  L.  Ins.  Co. 
131  Ind.  284,  31  N.  E.  68.  We  do  not  notice 
numerous  cited  decisions  dealing  with  stat- 
utes which  in  terms  expressly  make  local  as- 
sessment liens  superior  to  prior  mortgages 
and  other  private  liens.  They  are  of  no  aid 
here. 

Counsel  for  respondent  also  cite  and  rely 
upon  the  following  decisions,  dealing  with  the 
question  of  a  personal  property  general  tax 
lien  upon  land  owned  by  the  taxpayer,  which 
hold,  in  effect,  that  such  a  tax  lien  attaclies 
only  to  the  title  or  interest  the  taxpayer  may 
have  in  the  land:  Miller  v.  Anderson,  1  S. 
D.  539.  47  N.  W.  957,  11  L.R.A.  317;  Bibbins 
v.  Clark,  90  la.  230,  57  N.  W.  884,  69  N.  W. 
290,  29  L.R.A.  278;  Bibbins  v.  Polk  County, 
100  la.  493,  69  N.  W.  1007.  Manifestly  these 
decisions  are  of  no  controlling  force  here,  be- 
cause the  obligation  to  pay  the  personal  prop- 
erty general  tax  there  involved  would  not  be  a 
lien  upon  the  land  of  the  taxpayer  beyond 
the  title  or  interest  of  such  taxpayer  in  the 
land.  It  manifestly  is  not  a  pure  charge  in 
rem  against  the  land,  but  being  a  charge  de- 
pendent upon  the  taxpayer's  interest  in  the 
land,  would  reach  no  further  than  that;  in 
any  event  not  unless  the  statute  in  the  most 
plain  and  mandatory  terms  so  provided.  In- 
deed, the  power  of  the  legislature  [105]  to 
make  a  personal  property  tax  a  lien  upon 
the  taxpayer's  land  beyond  his  interest  in 
the  land  may  well  be  doubted. 

In  Paterson  v.  O'Neill,  32  N.  J.  Eq.  386, 
where  there  was  involved  the  question  of  the 
superiority  of  a  general  tax  lien  over  a  prior 
mortgage,  the  statute  being  silent  so  far  as 
providing  in  terms  that  such  tax  lien  was  su- 
perior, there,  as  here,  those  interested  in  the 
land,  including  mortgagees,  had  the  right  to 
redeem  within  the  statutory  time  following 
the  tax  sale.  This  fact  appears  to  have  been 
of  controlling  force  upon  the  mind  of  the 
court  in  arriving  at  the  conclusion  that  the 
lien  of  a  mortgagee  was  inferior  to  the  lien  of 
the  tax.  Referring  to  this  right  on  the  part 
of  the  mortgagee  to  redeem,  the  court  said: 

"The  city  charter  requires  the  land  to  be 
assessed  for  its  full  and  fair  value,  and  at 
the  same  time  enacts  that  mortgages  on  the 
land  shall  not  be  taxed  in  the  hands  of  any 
person  in  this  state.  From  these  provisions, 
exempting  from  assessment  the  estate  of  the 
mortgagee,  but  imposing  the  assessment  for 
its  full  value  against  the  owner,  and  making 
such  assessment  valid  notwithstanding  any 
error  or  omission  in  naming  the  owner,  to- 
gether with  the  further  important  provision 
that  the  mortj-zagee,  tenant,  or  any  person 
having  a  legal  or  equitable  interest  in  the 
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premises  may  redeem  the  same  when  sold  at 
any  time  within  twelve  months  from  the  issu- 
ing of  the  certificate  of  sale,  I  cannot  doubt 
that  the  intention  is  evinced  to  make  the  lien 
of  the  tax  paramount  to  that  of  the  mort- 
gage. Unless  this  be  so,  no  good  or  satis- 
factory reason  is  perceived  why  this  provision 
on  behalf  of  the  mortgagee  was  enacted.  If 
his  estate  were  intended  to  be  left  unaffected 
by  and  paramount  to  the  tax,  why  should  he 
need  to  redeem?  Why  redeem  or  buy  back 
what  had  not  been  sold  away?*' 

Having  in  mind  that  the  superiority  of  the 
lien  of  a  general  and  local  assessment  tax  are 
each  determinable  by  the  same  rules  of  con- 
struction, this  view  of  the  New  Jersey  court 
lends  support  to  our  conclusion,  upon  the 
same  principle  as  do  the  JNIinnesota,  Illinois 
and  Florida  cases  above  noticed. 

[106]  Attention  is  called  to  our  general 
revenue  statutes  and  certain  other  of  our 
local  assessment  statutes,  which  provide  in 
terms  that  all  mortgage  and  other  private 
liens  shall  be  inferior  to  the  lien  of  general 
and  local  assessment  taxes.  The  absence  of 
such  a  provision  from  the  statute  upon  which 
this  assessment  lien  rests,  it  is  insisted,  indi- 
cates a  legislative  intent  to  render  this  assess- 
ment inferior  to  prior  mortgages  and  other 
private  liens,  upon  the  theory  that  this  and 
those  statutes  are  in  pari  matericu.  The  rule 
thus  invoked,  however,  is  after  all  only  a  rule 
of  construction  to  be  applied  as  an  aid  in 
determining  legislative  intent.  We  think  that 
the  language  of  this  statute  so  plainly  evi- 
dences a  legislative  intent  to  make  this  as- 
sessment a  lien  upon  the  land  irrespective  of 
all  private  title  or  interest  therein,  and  su- 
perior to  all  mortgage  and  other  private  liens 
thereon,  as  to  render  the  rule  invoked  of  no 
value  in  the  solution  of  this  problem. 

There  is  a  marked  distinction  between  a 
private  lien  which  of  necessity  can  only  reach 
the  title  or  interest  of  some  person  in  land, 
and  a  lien  upon  the  land  apart  from  such 
interest.  Proceedings  to  enforce  the  former 
are  often  loosely  referred  to  as  proceedings  in 
rem,  but  they  are  not  and  cannot  be  purely  in 
rem  such  as  proceedings  to  enforce  the  latter 
may  be  if  so  authorized  bv  statute.  This 
thought  finds  expression  in  Phillips  on 
Mechanics'  Liens  (3d  ed.),  §  306,  where,  dis- 
cussing the  nature  and  effect  of  a  suit  and 
judgment  foreclosing  a  mechanics*  lien,  it  is 
said : 

"It  is  not  a  technical  proceeding  in  rem,  be- 
cause it  must  be  commenced,  as  in  ordinary 
actions,  upon  account.  It  must  be  against 
some  person  by  name  as  defendant,  and  can 
only  be  by  virtue  of  a  contract  with  the  own- 
er of  the  land.  The  judgment,  likewise,  must 
be  rendered  against  some  person  as  defend- 


ant, and  cannot  be  against  the  land  alone,  u 
the  lien  extends  only  to  his  interest.  There 
must  be  a  suit  against  the  party  promising, 
not  a  mere  preceding  in  rem^  regardless  of 
contract.** 

A  mortgage  lien  is  manifestly  of  this 
nature,  for,  of  course,  a  mortgagor  cannot 
create  a  lien  superior  to  his  own  title  or 
[107]  interest  in  the  land.  Vastly  superior 
in  force  in  this  regard  is  the  sovereign  power 
of  taxation  as  exercised  in  the  creation  of  this 
assessment  lien. 

Upon  principle,  and  as  we  believe,  also, 
upon  the  weight  of  authority,  we  conclude 
that  the  decree  of  the  trial  court  must  be  re 
versed,  in  so  far  as  the  eminent  domain  as- 
sessment lien  held  by  appellant  Coughlin  is, 
in  effect,  decreed  to  be  inferior  to  respondent's 
mortgage  lien.  It  is  so  ordered,  and  the  can«e 
remanded  to  the  superior  court  with  direc- 
tions to  correct  its  decree  so  as  to  preserve 
the  rights  of  appellant  Coughlin  under  hi? 
local  assessment  lien  as  superior  to  respond- 
ent's mortgage  lien. 

Morris,  C.  J.,  Chadwick,  and  Crow,  JJ., 
concur. 

On  Petition  fob  Mch>ification. 
(December  18,  1915)     88  Wash.  632;  153  Pac 

1080. 

[632]  Per  Curiam. — By  motion  and  aflidav- 
it,  which  have  here  been  considered  as  a  {K'ti- 
tion  for  rehearing,  it  is  suggested  that  a 
further  direction  than  that  contained  in  the 
original  opinion  (84  Wash.  88,  146  Pac.  381 ». 
be  given  to  the  superior  court  in  this:  That 
in  case  the  respondent  shall,  under  [633]  the 
provisions  of  its  mortgage,  redeem  the  mort- 
gaged property  from  the  assessment  liens,  that 
then  and  In  such  case  the  superior  court  may. 
upon  proper  showing  being  made,  enter  a  sup- 
plemental decree,  including  in  the  amount  due 
the  respondent  under  the  mortgage,  any  sum 
or  sums  paid  in  redemption  of  the  assessment 
liens.  This  suggestion  is  well  founded.  The 
respondent  may  be  compelled  to  redeem  from 
the  assessment  liens  in  order  to  protect  its 
rights  under  the  mortgage.  If,  after  havinjr 
done  this,  the  mortgagor  should  redeem  from 
the  mortgage  foreclosure,  obviously  there 
should  be  included  in  such  redemption  the 
amount  which  the  mortgagee  was  required 
to  pay  to  protect  its  right  imder  the  mort- 
gage. 

In  the  event  the  respondent  redeems  from 
the  assessment  liens,  or  any  of  them,  the  su- 
perior court,  upon  a  proper  showing,  is  direct- 
ed to  enter  a  supplemental  decree,  including 
in  the  amotmt  due  the  respondent  under  the 
mortgage  the  sum  paid  in  redemption  of  as- 
sessment liens. 
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NOTE. 

▼Alidity  and   Oonitmotion   of   Statute 
Glvlms  Priority  to  Lien  for  Tazei. 

Introductory,    1079. 
Validity,  1079. 
Construction,   1079. 


Introductory, 

This  note,  reviewing  the  recent  cases  con- 
cerning the  validity  or  construction  of  stat- 
utes giving  priority  to  tax  liens,  is  supple- 
mentary' to  the  note  to  Advance  Thresher  Co. 
V.  Beck,  Ann.  Cas.  1913B  517. 

As  is  stated  in  the  earlier  note,  statutes 
g'iving  taxes  a  lien  superior  to  other  and 
prior  liens  or  incumbrances  have  been  enact- 
ed in  most  if  not  all  jurisdictions.  See  the 
following  recent  cases:  People  v.  Evans,  262 
111.  235,  104  N.  E.  646;  Jersey  City  v.  Mont- 
ville  Tp.  84  N.  J.  L.  43,  85  Atl.  838,  a^rmed 
85  N.  J.  L.  372,  91  Atl.  1069 ;  Berry  v.  Davis, 
158  X.  C.  170,  73  S.  E.  900;  Brannan  v. 
Schartzer,  36  Ohio  Cir.  Ct.  626,  citing  Pioneer 
Trust  Co.  V.  Stich,  71  Ohio  St.  459,  73  N. 
E.  520;  Minneapolis  Threshing  Mach.  Co.  v. 
Roberts  County,  34  S.  D.  498,  149  N.  W.  163, 
L.R.A.1915D  886;  Halifax  v.  Kane,  49  Nova 
Scotia  93,  23  Dominion  L.  Rep.  158  (city 
charter  provision). 

In  Minnesota  both  local  assessments  and 
state  taxes  have  been  made  paramount  liens, 
with  no  priority  as  between  them.  Midway 
Realty  Co.  v.  St.  Paul,  124  Minn.  300,  145 
N.  W.  21. 

Validity, 

Statutes  making  the  lien  of  a  tax  superior 
to  other  liens  attaching  prior  to  the  tax  lien 
are  valid.  Lybass  v.  Ft.  Myers,  56  Fla.  817, 
47  So.  346;  Wabash  Eastern  R.  Co.  v.  East 
Lake  Fork  Special  Drainage  Dist.  134  111. 
384,  25  N.  E.  781,  10  L.R.A.  286 ;  Burfiend  v. 
Hamilton,  20  Mont.  343,  51  Pac.  161;  Jersey 
City  V.  Montville  Tp.  84  N.  J.  L.  43,  85  Atl. 
838,  affirmed  85  N.  J.  L.  372,  91  Atl.  1069; 
Berry  v.  Davis,  158  N.  C.  170,  73  S.  E.  900; 
Minneapolis  Threshing  Mach.  Co.  v.  Roberts 
County,  34  S.  D.  498,  149  N.  W.  163,  L.R.A. 
1915D  886.  See  also  St.  Clair  v.  Jones,  58 
Ind.  App.  280,  108  N.  E.  256.  See  also  Fi- 
delity Trust  Co.  V.  Pumroy,  45  Okla.  66,  144 
Pac.  1052.  See  also  Clinton  County  v.  Harris- 
burg  Trust  Co.  21  Pa.  Dist.  760.  And  see  the 
reported  case.  The  basis  of  the  legislative 
power  wafi  set  forth  in  Minneapolis  Threshing 
Mach.  Co.  V.  Roberts  County,  supra,  as  fol- 
lows: "The  power  of  the  legislature  to  make 
personal  taxes  a  paramount  lien  on  the  prop- 
erty of  thn  tax  debtor  cannot  be  seriously 
questioned  at  this  day.    Statutes  giving  tax 


liens  priority  over  all  other  liens  and  in- 
cumbrances are  not  in  contravention  of  any 
constitutional  prohibition.  ...  *And 
every  piece  of  real  estate,  as  well  as  personal 
property,  in  the  state,  i^iould  contribute  its 
share  towards  the  support  of  the  state,  coun- 
ty, and  municipality  where  situated.  Any- 
one taking  a  mortgage,  or  securing  a  lien  of 
any  other  character  upon  property,  must  take 
it  with  knowledge  that  such  property  is 
bound  to  pay  its  proportionate  share  of  the 
taxes  necessary  to  the  maintenance  of  the 
government,  and  must  understand  that  the 
obligation  to  contribute  to  the  support  of 
the  government  is  something  that  attaches  to 
the  property  itself,  and  that  must,  in  the  very 
nature  of  things,  be  superior  to  the  lien  he  is 
about  to  take.  For  this  reason  it  is  no  in- 
justice to  make  the  lien  for  taxes  superior  to 
all  other  liens.'  [Mutual  Benefit  L.  Ins.  Co.  v. 
Siefken,  1  Neb.  (Unofficial)  860,  96  N.  W. 
603.]  It  is  essential,  in  order  that  the  state 
may  collect  its  revenue  and  carry  on  the  pub- 
lic business,  to  make  such  a  tax  a  paramount 
lien;  and,  in  justice  to  property  owners  and 
taxpayers  generally,  such  tax  ought  to  be  a 
paramount  lien,  and  the  same  ought  to  be  en- 
forced. The  power  of  the  legislature  to  levy 
taxes  is  almost  unlimited.  They  are  often 
levied  in  disregard  of  personal  rights,  and 
individual  rights  ought  not  to  stand  in  the 
way  of  their  collection." 

Construct  ion. 

"The  statute  expressly  provides  that  the 
lien  shall  be  a  first  lien  paramount  to  all 
prior  or  subsequent  alienations  and  descents 
of  the  land  except  subsequent  taxes.  The  ef- 
fect is  to  make  the  taxes,  when  properly  as- 
sessed, a  lien  paramount  to  a  deed  made  be- 
tween the  20th  day  of  May  and  the  20th  day 
of  December.  Every  one  purchasing  land 
must  be  held  to  know  that  it  is  liable  to  tax- 
ation, and  certainly  if  he  purchases  after  the 
Ist  of  October,  and  probably  if  he  purchases 
after  the  20th  of  May,  that  no  notice  will  be 
given  to  him,  and  that  the  notice  required  by 
statute  will  be  given  to  the  owner  as  of  the 
20th  of  May.    He  must  therefore  be  held   to 

ft- 

know  that  his  right  may  be  subjected  to  a  lien 
without  notice;  the  lien  depends  not  upon 
any  procedure  as  against  him  but  upon  the 
procedure  against  a  former  owner.  He  is  in 
the  position  of  one  buying  pendente  lite." 
Jersey  City  v.  Montville  Tp.  84  N.  J.  L.  43, 
85  Atl.  838,  affirmed  86  N.  J.  L.  372,  91  Atl 
1069. 

In  considering  a  statute  providing  that  "all 
taxes  assessed  upon  personal  property  within 
this  state  shall  be  a  first  lien  on  all  personal 
property  of  the  person  against  whom  personal 
taxes  are  assessed,  from  and  after  Januarv 
Ist  in  each  year,"  the  court  in  Minneapolis 
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Threshing  Mach.  Co.  v.  Roberts  County,  34  S. 
D.  498,  149  N.  W.  163,  L.R.A.1915D  886, 
said:  "This  statute  is  too  plain  to  require 
construction.  It  is  clear  that  the  legislative 
intent  was  to  make  all  personal  taxes  assessed 
against  a  party  a  paramount  lien  upon  all 
personal  property  owned  by  such  tax  debtor. 
The  result  of  this  is  to  burden  each  and  every 
article  of  personal  property  belonging  to  such 
tax  debtor  with  all  of  the  personal  taxes 
levied  against  him  until  the  same  has,  in 
some  manner,  been  discharged;  and,  this  lien, 
having  once  attached  to  such  personal  prop- 
erty, would  necessarily  follow  each  article 
thereof  in  its  transmission  to  others."  Ac- 
cordingly, the  court  in  tliat  case  held  that  the 
lien  for  all  personal  taxes  against  the  owner 
of  a  chattel  was  superior  to  the  rights  of  the 
chattel  mortgagee  whose  mortgage  was  for 
the  purchase  price  of  the  chattel,  was  given 
prior  to  the  assessment  of  the  tax,  and  was 
subsequently  foreclosed.  And  the  court  fur- 
ther said:  "It  is  argued  by  appellant  that,  if 
the  statute  under  consideration  is  given  the 
construction  contended  for  by  respondent, 
it  will  burden  personal  property  with  secret 
liens  to  an  extent  to  be  abhorred;  that  it 
will  act  as  a  restraint  upon  the  free  exchange 
and  alienation  of  personal  property  and  ren- 
der it  unsafe  to  deal  in  personal  property; 
that  it  will  violate  contract  obligations  and 
result  in  the  taking  of  property  without  due 
process  of  law.  While  the  latter  objection 
might  be  good  in  regard  to  contracts  that 
were  made  prior  to  the  enactment  of  the  stat- 
ute, it  is  without  force  when  applied  to  con- 
tracts entered  into  since  its  enactment.  The 
results  complained  of  are  presumed  to  have 
been  in  contemplation  of  the  parties  when 
the  contract  was  made.  If  the  statute  is  ob- 
noxious because  it  acts  as  a  restraint  upon 
the  free  exchange  or  alienation  of  personal 
property,  or  renders  it  unsafe  to  deal  in  such 
property,  then  it  should  be  repealed  or 
amended,  but  this  relief  must  be  sought  from 
the  legislature  and  not  from  the  court.' 

A  statute  creating  a  lien  on  the  property 
of  a  delinquent  taxpayer  for  taxes  due  by 
him,  superior  to  rights  acquired  by  his 
creditors,  has  been  held  not  to  give  a  junior 
tax  lien  precedence  over  a  purchase  money 
chattel  mortgage.  Salt  City  Co.  v.  Padgett, 
(Tex.)  186  S.  W.  391. 

In  Halifax  v.  Kane,  49  Nova  Scotia 
93,  23  Dominion  L.  Rep.  158,  the  court  set 
forth  and  applied  the  Halifax  charter  pro- 
visions as  follows:  "Sections  449  and  450 
of  the  city  charter  are  very  clear.  Sec. 
449,  is  as  follows:  ^The  personal  prop- 
erty of  every  person  or  company  shall  be 
liable  for  the  full  amount  due  by  such  com- 
pany to  the  city  for  rates  and  taxes,  and  such 
rates  and  taxes  shall  constitute  a  lien  on 
such  personal  property  during  the  civic  year 


for  which  they  are  rated  or  imposed  in  pref- 
erence and  priority  to  and  notwithstanding 
any  assignment,  mortgage,  conveyance  of  or 
claim  or  lien  for  rent,  or  other  claim  or  lien 
upon  such  personal  property,  or  any  judgment 
entered  against  such  person,  or  any  execution, 
warrant  attachment  or  other  process  issued 
or  levied  to  bind  such  property.'  450  (1) 
'No  personal  property  of  any  person  or  corpo- 
ration shall  be  taken  possession  of  or  re- 
moved by  virtue  of  any  assignment,  mortgage 
or  other  conveyance,  or  claim  or  lien  for  rent, 
or  other  claim  or  lien,  or  any  execution,  war- 
rant attachment  or  other  process,  unless  the 
holder  of  such  conveyance,  claim  or  lien,  or 
the  person  suing  out  such  process,  before 
taking  possession  of  or  removing  such  person- 
al property,  pays  all  the  rates  and  taxes  for 
the  then  current  year  due  by  such  person  or 
corporation.'  Subsections  (2)  and  (3)  of 
the  section  require  every  sheriff  or  officer 
executing  process,  or  person  distraining  for 
rent,  to  first  pay  over  to  the  collector  the 
rates  and  taxes  in  preference  to  his  own  proc- 
ess. And  every  holder  of  a  conveyance,  claim 
or  lien  taking  possession  of  or  removing  such 
personal  property  shall  be  liable  to  an  action 
for  the  amount  due  to  the  citv  for  rates  and 
taxes  if  he  does  not  pay  such  amount  within 
two  days,  and  notwithstanding  such  taking 
or  removal  the  property  may  be  distrained 
upon  by  the  collector.  The  Winding-up  Act 
contemplates  privileged  claims  or  liens  but 
in  no  place  is  this  claim  or  lien  for  taxes  de- 
stroyed or  restricted.  Under  section  33  it  is 
provided  that  the  liquidator  upon  his  appoint- 
ment shall  take  into  his  custody  or  under  his 
control  all  the  property  effects  and  choses  in 
action  to  which  the  company  is  or  appears  to 
be  entitled,  and  he  shall  perform  such  duties 
in  reference  to  winding  up  the  business  of  the 
company  as  are  imposed  by  the  court  or  thi:$ 
act.  Section  13  provides  thot  'all  remedies 
sought  or  demanded  for  enforcing  any  claim 
for  a  debt,  privilege,  mortgage,  lien  or  right 
of  property  upon,  in,  or  to  any  effects  or  prop- 
erty in  the  hands,  possession  or  custody  of  a 
liquidator  may  be  obtained  by  an  order  of 
the  court  on  summary  petition  and  not  by 
any  action,  suit,  attachment,  seizure  or  other 
proceeding  of  any  kind  whatsoever.'  I  can- 
not imagine  any  more  complete  definition  in 
this  legislation  of  the  province  and  Dominion 
to  preserve  and  enforce  the  lien  of  the  city 
for  taxes.  And  that  is  all  the  city  is  asking 
for  in  this  proceeding  and  in  this  court 
against  its  own  officer.  2.  Coming  to  the 
rates  and  taxes  for  the  two  previous  years,  it 
will  be  observed  that  the  lien  for  rates  and 
taxes  is  only  constituted  'during  the  civi«* 
year  for  which  they  are  rated  or  imposed.* 
And  therefore  there  is  no  lien  in  respect  to 
the  rates  and  taxes  of  the  two  previous  yeara. 
That  is  admitted.    But  the  city  collector  says 
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that  in  August,  1913,  he  sent  his  sub-eoUector 
to  make  a  levy  on  the  stock  of  the  company 
in  their  premises  on  Barrington  street.  A 
Mr.  Naismith  came  to  the  collector's  office 
with  a  Mr.  F.  H.  Keating,  representative  in 
Halifax  for  a  firm  in  Montreal,  the  principal 
creditor,  who  said  that  that  firm  had  taken 
over  the  business  and  would  either  wind  it  up 
or  carry  it  on,  they  were  not  sure  which,  but 
that  they  wished  further  time  to  sell  off  some 
of  the  stock,  but  that  in  any  case  the  taxes 
would  be  paid,  and  in  consequence  of  this 
representation  he  withdrew  the  levy.  I  think 
he  does  not  state  that  any  levy  was  really 
made  or  definite  goods  levied  on.  The  wind* 
ing-up  petition  was  presented  27th  November, 
1933.  Now,  whatever  remedy  the  city  may 
have  against  others  (I  say  nothing  about 
that ) ,  I  think  that  when  it  abandoned  its  levy 
and  the  winding-up  intervened,  and  the  gen- 
eral creditors'  rights  accrued,  it  had  no  claim 
or  right  to  priority  over  other  creditors.  The 
company  could  not,  as  against  the  general 
creditors,  by  any  arrangement  or  agreement 
made  by  itself,  or  any  creditor  in  its  behalf, 
agree  with  the  city  to  substitute  something 
else  for  the  right  its  warrant  for  taxes  and 
levy  would  have  given  it,  and  thus  postpone 
and  keep  good  its  priority  which  it  abandoned 
or  never  secured.  It  is  contended  that  the 
general  creditors  got  the  benefit  of  the 
abandonment  of  the  levy.  I  imagine  they 
frequently  get  the  benefit  of  failures  to  levy  or 
to  register  liens.  Sometimes,  however,  it  in- 
jures creditors  when  an  earlier  available 
seizure  is  not  enforced.  But  a  promise  to 
make  good  any  loss  caused  by  such  an 
abandonment  does  not  help  out  a  statutory 
condition  or  provision  rendering  certain 
steps  necessary  to  create  or  constitute  a 
priority  among  creditors  otherwise  equal.  In 
my  opinion  the  city  has  no  priority  in  the 
case  of  the  taj^es  of  the  years  preceding  the 
last." 

As  is  held  in  the  reported  case,  the  priority 
of  a  lien  for  taxes  will  be  implied  where  the 
legislative  intent  to  give  priority  can  be 
gathered  from  the  act.  Lybass  v.  Ft.  Myers, 
56  Fla.  817,  47  So.  346;  Dressman  v.  Farm- 
ers', etc.  Nat.  Bank,  100  Ky.  671,  38  S.  W. 
1052,  36  L.R.A.  121 ;  Jersey  City  v.  Montville 
Tp.  84  N.  J.  L.  43,  85  Atl.  838,  affirmed  85 
N.  J.  L.  372,  91  Atl.  1069;  Seattle  v.  Hill,  14 
Wash.  487,  45  Pac,  17,  36  L.R.A.  372.  But 
unless  the  legislative  intent  is  clear,  the  court 
will  not  by  construction  give  a  tax  lien 
preference  over  prior  incumbrances  or  aliena- 
tions. State  V.  .^]tna  L.  Ins.  Co.  117  Ind.  251, 
20  N.  E.  144;  Scandinavian-American  Bank  v. 
King  County  (Wash.)  159  Pac.  786.  "It 
would  seem  that  had  the  legislature  intended 
to  impart  to  the  lien  of  the  personal  tax  upon 
land  of  the  taxpayer  a  priority  over  ante- 
cedent liens  placed  upon  the  property  by  the 


owner,  in  good  faith,  that  intention  would 
have  been  expressed  by  plain  and  apt  lan- 
guage. Indeed,  we  think  the  duty  to  have 
done  so  to  be  clear."  Lobban  v.  State,  9  Wyo. 
377,  64  Pac.  82. 


IiANGFOBD 


V. 


NATIONAL  LIFE  AND  AOOIBENT 
INSURANCE  COMPANY. 

Arkansas  Supreme  Court — ^February  1,  1915. 

116  Aric,  627;  173  S.  W.  414. 


Life  Insuranoe  —  Inaiiralile  Interest  ^ 
Neoeulty  — •  Policy  Taken  Ont  by  In- 
sured. 

One  may  take  out  a  life  policy  on  his  life 
and  make  it  payable  to  one  having  no  in- 
surable interest  in  his  life. 

[See  15  Ann.  Cas.  232;  Ann.  Cas.  1916C 
684;   128  Am.  St.  Rep.  296.] 

Payment  of  Premiunui  by  Beneficiary  •— 
Lack  of  Insurable  Interest. 

\Miere  there  was  no  understanding  between 
insured  plrocuring  a  life  policy,  and  the  benefi- 
ciary having  no  insurable  interest  at  the  time 
of  the  issuance  of  the  policy,  the  beneficiary, 
paying  some  of  the  premiums  until  the  death 
of  insured,  can  recover  on  the  policy  as 
against  the  objection  that  it  was  a  wagering 
contract. 

[See  note  at  end  of  this  case.] 

Fraudulent  Misrepresentation  —  As  to 
Interest  of  Beneficiary  —  Question 
for  Jury. 

Whether  insured,  procuring  a  life  policy 
payable  to  one  having  no  insurable  interest, 
perpetrated  a  fraud  on  insurer  in  his  applica- 
tion stating  that  the  beneficiary  was  a  rela- 
tive, held  under  the  evidence  for  the  jury. 

Appeal  from  Circuit  Court,  Nevada  county; 
Carter,  Judge. 

Action  on  life  insurance  policy.  Alice 
Langfdrd,  plaintiff,  and  National  Life  and 
Accident  Insurance  Company,  defendant.  Judg- 
ment for  defendant.     Plaintiff  appeals.     He- 

VERSED. 

[528]  The  appellant  sued  the  appellee  on  a 
policy  of  life  insurance.  It  was  alleged  that 
appellee  was  liable  under  a  contract  with  the 
Arkansas  Life  Insurance  Company,  on  a  pol- 
icy issued  by  the  latter  on  the  life  of  one 
Grant  Stewart  on  April  28,  1913.  Stewart 
died  March  14,  1914.  The  appellant  was  the 
beneficiary  in  the  policy.     Stewart  paid  the 
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premium  on  the  policy  for  some  time;  then 
the  policy  came  into  the  posseBsion  of  the 
appellant  and  she  paid  the  premiums  continu- 
ously from  November  17, 1913,  until  Stewart's 
death.  After  the  death  of  Stewart  appellant 
made  proper  proof  of  death  and  demanded 
payment,  which  was  refused. 

.  The  application  for  the  policy  contains  this 
provision:  "I  declare  and  warrant  the  an- 
swers to  the  above  questions  to  be  true  and 
complete.  I  agree  that  8aid  answers,  with 
this  declaration,  shall  form  the  basis  for  a 
[529]  contract  for  benefits  between  me  and 
the  Arkansas  Life  Insurance  Company,  of  Lit- 
tle Rock,  Arkansas,  and  that  tiie  policy 
which  may  be  granted  by  this  company  in 
pursuance  of  this  application  shall  be  accept- 
ed subject  to  the  conditions  and  agreements 
contained  in  said  policy.  I  further  agree  that 
no  obligation  shall  exist  by  said  company  on 
account  of  said  application  or  any  policy 
thereon  unless  the  answers  to  the  above  ques- 
tions and  the  answers  made  to  the  medical 
examiner  are  found  to  be  complete  and  true." 

Among  the  questions,  Stewart  was  asked 
what  was  his  relation  to  the  beneficiary,  and 
answered  that  she  was  his  aunt. 

There  was  no  express  provision  in  the  ap- 
plication or  the  policy  making  the  answers  in 
the  application  warranties  and  making  the 
application  a  part  of  the  contract  of  insur- 
ance. There  is  a  provision  in  the  policy  speci- 
fying the  conditions  upon  which  the  same  shall 
be  void;  but  there  is  no  provision  declaring 
that  the  policy  shall  be  void  if  the  insured  an- 
swered falsely  the  question  as  to  his  relation- 
ship to  the  beneficiary.  There  was  a  condition 
to  the  eflFect  that  the  policy  should  be  void  if 
the  insured,  before  the  date  of  the  policy,  had 
been  attended  by  a  physician  for  any  serious 
disease  or  complaint,  or  had,  before  said  date, 
any  pulmonary  disease.  The  policy  also  con- 
tained this  provision:  "This  policy  is  issued 
upon  an  application  and  contains  the  entire 
contract  between  the  parties  hereto.  All 
statements  made  in  the  application  shall,  in 
the  absence  of  fraud,  be  deemed  representa- 
tions and  not  warranties." 

The  appellant  set  up  the  policy,  alleged  the 
death  of  the  assured,  that  all  the  provisions 
of  the  policy  had  been  complied  with,  and 
that  she  was  entitled  to  recover  thereon. 

The  appellee  denied  that  the  appellant  was 
related  to  Grant  Stewart,  and  denied  that  she 
had  any  Insurable  interest,  and  denied  that 
Stewart  was  an  insurable  character  under  the 
terms  of  the  policy,  and  alleged  that  he  [530] 
had  broken  certain  conditions  of  the  applica- 
tion and  policy  which  appellee  alleged  were 
warranties. 

The  appellant  testified  that  her  mother  was 
a  Stewart;  that  it  was  said  that  she  and  the 
assured  were  related  by  blood.  Stewart  called 
her  Aunt  Alice.  He  was  a  friend  of  her 
family  and  visited  her  house  frequently.    She 


had  known  him  a  long  time,  and  he  had  lived 
with  them.  She  didn't  pay  the  first  premiums 
on  the  policy,  did  not  make  the  application 
for  the  policy,  and  did  not  know  who  did. 
Grant  Stewart  never  talked  to  her  about  the 
policy.  She  knew  nothing  about  the  condition 
of  his  health  in  April,  1913,  ot  the  time  the 
policy  was  issued.  About  that  time  he  ap- 
peared to  be  all  right;  never  complained 
about  being  sick.  He  was  working  at  the 
mill.  An  agent  of  the  company  first  showed 
her  the  policy.  He  had  it  in  his  possession 
before  Stewart  died.  He  showed  her  the  pol- 
icy and  represented  to  her  that  he  was  collect- 
ing for  the  insurance  company,  and  from  that 
time  on  she  paid  the  premiums. 

There  was  testimony  on  behalf  of  the  ap- 
pellee tending  to  show  that  the  insured,  at  the 
time  the  policy  was  issued,  was  afflicted  with 
tuberculosis. 

Among  other  prayers,  the  appellant  asked 
the  court  to  instruct  the  jury   as   follows: 

''1.  If  you  find  from  the  evidence  that  the 
deceased  was  an  insurable  character  at  the 
time  the  policy  was  written  and  it  was  writ- 
ten in  good  faith  and  without  any  element  of 
fraud,  on  his  own  application,  and  that  he 
paid  the  premiums  to  begin  with,  and  that 
after  he  went  away  or  was  disabled  to  pay  the 
premiums,  the  defendant  carried  the  policy 
to  the  plaintifT  herein,  and  requested  her  to 
pay  the  premiums  and  she  did  so  in  good  faith 
in  order  to  keep  the  policy  in  force,  and  if 
you  further  believe  that  all  other  provisions 
of  the  policy  were  complied  with,  you  will  find 
for  the  plaintiff." 

"4.  The  jury  is  Instructed  that,  although 
you  may  find  that  the  plaintiff  who  is  named 
the  beneficiary  in  said  insurance  policy  may 
not  be  related  by  blood  to  the  deceased,  this 
fact  will  not  render  the  policy  invalid  if  you 
[531]  find  that  he  had  his  life  insured  in 
said  company  in  good  faith  and  was  an  in- 
surable character  under  the  terms  of  said 
policy  at  the  time  the  insurance  was  written 
and  that  he  paid  the  premiums  on  said  policy 
continuously  from  the  date  of  issue  as  long 
as  he  was  able  to  do  so,  and  provided  you  find 
that  all  conditions  of  the  policy  were  com- 
plied with." 

The  court  refused  these  and  other  instruc- 
tions requested  by  the  appellant,  and  instruct- 
ed the  jury  that,  "the  plaintiff  is  not  entitled 
to  recover,  taking  all  she  has  said  as  true, 
and  direct  you,  therefore,  to  return  a  verdict 
for  the  defendant."  From  a  judgment  in 
favor  of  the  appellee  this  appeal  has  been 
duly  prosecuted. 

H.  B.  McKenzie  for  appellant. 
Horace  E.  Rouse  for  appellee. 

[532]  Wood,  J.  {after  stating  the  facts). — 
The  appellee  contends  that  the  judjnnent  was 
correct  for  two  reasons:   First,  because  the 
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policy  was  a  wagering  contract  and  void; 
second,  because  the  uncontradicted  evidence 
showed  that  Stewart,  the  insured,  violated  the 
conditions  of  the  contract. 

I.  Conceding  that  appellant  had  no  insur- 
able interest  in  the  life  of  Stewart,  it  docs  not 
follow  that  the  policy  was  void  as  a  wagering 
contract.  In  McRae  v.  VVarmack,  98  Ark.  52, 
135  S.  W.  807,  33  L.R.A.(N.S.)  949,  one  Bos- 
well  had  policies  of  insurance  issued  on  his 
life  under  an  agreement  with  one  Warmack 
that  Boswell  should  apply  for  insurance  and 
that  when  the  policies  were  issued  he  should 
immediately  assign  the  same  to  Warmack, 
Warmack  agreeing  to  pay  the  first  and  second 
premiums.  The  reason  for  the  agreement  was 
that  Boswell  was  unable  to  pay  the  premium 
for  insurance  on  his  life,  and  in  order  to  have 
Warmack  pay  the  premiums,  Boswell  agreed 
to  assign  both  policies  to  him  when  the  same 
were  issued,  upon  the  understanding  that 
Warmack  should  receive  the  proceeds  of  one 
of  the  policies  at  the  death  of  Boswell. 

In  the  above  case  we  held  that  the  as.sign- 
ment  was  invalid  because  the  policies  of  in- 
surance issued  upon  such  an  agreement  were 
void,  being  wagering  contracts.  In  that  case 
it  appeared  that  W^armack  was  the  uncle  of 
Boswell,  but  was  in  no  way  dependent  upon 
the  latter,  and  Warmack  had  no  insurable  in- 
terest in  the  life  of  Boswell. 

The  appellee  relies  upon  the  above  case  to 
sustain  its  contention  that  the  policy  in  suit 
is  a  wagering  contract.  But  the  facts  of  the 
Warmack  case  clearly  distinguish  it  from  the 
instant  case.  In  the  Warmack  case  the  poli- 
cies of  insurance  and  the  assignment  of  those 
policies  were  void  because  before  any  policies 
were  issued  it  was  agreed  between  Boswell 
and  Warmack  that  when  the  policies  were  is- 
sued they  should  be  assigned  to  Warmack  and 
that  he  should  pay  the  premiums  in  consid- 
eration of  the  assignment  to  him  of  the 
policies.  This  assignment  and  the  policies  ap- 
plied for  and  issued  in  pursuance  of  the  agree- 
ment were  invalid  from  their  inception  for  the 
[533]  reason  that  Warmack  had  no  insurable 
interest  in  the  life  of  Boswell,  and  the  execu- 
tion of  the  contract  betwen  them  was  tanta- 
mount to  Warmack  having  the  policies  of 
insurance  issued  upon  the  life  of  one  in  whom 
he  had  no  insurable  interest,  which  rendered 
such  policies  of  insurance  void  as  wagering 
contracts.  But  here  Stewart,  the  insured,  had 
the  policy  issued  on  his  own  life  payable  to 
the  appellant,  but  without  any  knowledge 
upon  her  part,  at  the  time  the  same  was  is- 
sued that  she  was  made  the  beneficiary  in  the 
policy,  and  there  was  no  contract  or  agree- 
ment between  the  appellant  and  Stewart,  that 
he  should  have  his  life  insured  for  her  benefit 
and  that  she  should  pny  the  premiums  on  the 
policy  when  it  was  first  issued  or  thereafter. 
8o,  under  the  facts  of  the  present  case,  the 
questions  are  whether  or  not  the  policy  was 


void  in  its  inception  as  a  wagering  contract, 
and,  if  not,  was  it  rendered  invalid  by  reason 
of  the  fact  that  the  appellant,  as  beneficiary, 
afterward  paid  the  premiums  on  the  same 
and  continued  to  pay  them  until  the  death 
of  the  assured. 

On  the  question  of  whether  or  not  Stewart 
could  insure  his  own  life  for  the  benefit  of 
the  appellant,  naming  her  as  the  beneficiary 
in  the  policy,  we  quote  from  Mr.  Cooley,  as 
follows:  "That  one  has  an  insurable  interest 
in  his  own  life  is  an  elementary  principle  as 
to  the  existence  of  which  the  cases  are  unani- 
mous. It  follows,  therefore^  that  one  may 
take  out  a  policy  of  insurance  on  his  own  life 
and  make  it  payable  to  whom  he  will.  It  is 
not  necessary  that  the  person  for  whose  benefit 
it  is  taken  should  have  an  insurable  interest.'' 
And  he  cites  Kawls  v.  American  Mut.  L.  Ins. 
Co.  27  N.  Y.  284,  84  Am.  Dec.  280,  where  it 
is  held  that  when  the  insurance  is  taken  out 
by  the  person  insured  the  question  of  insur- 
able interest  does  not  arise.  Cooley's  Briefs 
on  Law  of  Insurance,  volume  1,  pages  252-4, 
and  numerous  cases  cited  in  note. 

"If  the  person  whose  life  is  insured  pays 
the  premiums  there  can  be  no  doubt"  of  the 
validity  of  the  policy,  "even  if  the  beneficiary 
has  no  interest,  since  the  [534]  interest  of  the 
insured  supports  the  policy."  1  May  on  In- 
surance, §  112,  pp.  201-2,  and  cases  cited  in 
note. 

Tlie  Supreme  Court  of  Kentucky,  in  Hess  v. 
Segenfelter,  127  Ky.  348-351,  105  S.  W.  476, 
128  Am.  St.  Rep.  343,  14  L.R.A.(N.S.)  1172, 
says :  "All  the  courts  of  last  resort,  with  pos- 
sibly one  exception,  and  the  text  writers  on  in- 
surance generally  are  agreed  that  a  person  may 
take  out  insurance  upon  his  own  life  and  desig- 
nate whom  he  pleases  as  the  beneficiary.  This 
doctrine  is  based  upon  the  sound  and  sensible 
theory  that  it  is  not  reasonable  to  suppose 
that  a  person  will  insure  his  own  life,  for 
the  purpose  of  speculation  or  be  tempted  to 
take  his  own  life,  in  order  to  secure  the  pay- 
ment of  money  to  another,  or  designate  as  the 
beneficiary  a  person  interested  in  the  destruc- 
tion and  not  in  the  continuance  of  his  own 
life;"  citing  numerous  authorities. 

Our  own  court  recognizes  this  doctrine  in 
McRae  v.  Warmack,  supra,  where  it  is  said: 
"The  policies,  it  is  true,  were  issued  in  the 
name  of  and  to  the  assured,  who  had  an  in- 
surable Interest  in  his  own  life."  See  Matlock 
V.  Bledsoe,  77  Ark.  60-64,  90  S.  W.  848.  See 
note  to  Currier  v.  Continental  L.  Ins.  Co.  57 
Vt.  496,  52  Am.  Rep.  134-141,  where  many 
cases  are  cited. 

(1)  Now,  as  the  policy  in  suit  was  not 
taken  out  at  the  instigation  of  the  appellant, 
and  there  was  no  understanding  between  her 
and  Stewart,  the  assured,  at  the  time  it  was 
issued,  that  it  should  be  taken  out  for  her 
benefit  and  that  she  should  pay  the  premiums, 
the  contract  was  valid  in  its  inception.    Un- 
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der  the  policy  of  insurance  the  company  wag 
to  pay  "to  the  person  designated  therein"  the 
amount  of  the  policy  in  consideration  of  the 
premiums.  There  is  no  provision  in  the  pol- 
icy to  the  effect  that  if  the  premiums  are  paid 
by  the  beneficiary  named  in  the  policy  that 
the  same  shall  be  void.  The  policy  being  valid 
in  its  inception  was  valid  at  the  death  of  the 
assured,  it  being  conceded  that  the  premiums 
at  that  time  had  all  been  paid,  lie  policy 
being  valid  in  its  inception,  was  not  rendered 
void  because  the  beneficiary  thereafter  paid 
the  permiums.  The  insured  having  the  right 
to  enter  into  this  contract  with  the  insurance 
company,  [535]  in  the  first  place,  for  the  bene- 
fit of  the  appellant,  certainly  the  policy  would 
not  be  rendered  invalid  because  she  complied 
with  the  provisions  which  required  that  the 
premiums  should  be  paid  in  order  to  keep  the 
contract  in  force. 

(2)  The  beneficiary  being  without  fraud  in 
procuring  the  issuance  of  the  policy,  and  the 
contract  being  valid,  no  ground  of  public  pol- 
icy would  prevent  her  keeping  the  contract 
alive  for  her  own  benefit.  The  principle  an- 
nounced in  Matlock  v.  Bledsoe,  supra,  is  ap- 
plicable to  this  phase  of  the  contract.  There 
Judge  Riddick,  speaking  for  the  court,  said: 
''Every  person  has  an  insurable  interest  in  his 
own  life,  and,  as  Henry  had  the  right  to  take 
out  a  policy  on  his  own  life,  payable  to  his 
administrator  or  assigns,  it  is  not  disputed 
that  this  policy  was  valid.  The  policy  being 
valid  and  belonging  to  Henry,  he  had,  on  the 
approach  of  death,  the  same  right  to  give  and 
transfer  this  property  to  any  one  in  whose 
welfare  he  felt  an  interest  as  he  had  to  dis- 
pose of  any  other  property  that  he  owned." 
Page  V.  Metropolitan  L.  Ins.  Co.  98  Ark.  340, 
135  S.  W.  911. 

In  the  recent  case  of  Prudential  Ins.  Co.  v. 
Williams,  113  Ark.  373,  168  S.  W.  1114,  we 
said: 

"Out  of  the  conflict  of  authority  on  the 
question  of  wagering  contracts  of  insurance, 
this  court  has  taken  the  position  in  former 
decisions  that  a  contract  of  insurance  taken 
out  in  the  name  of  one  who  has  no  insurable 
interest  in  the  life  of  the  person  insured  is  a 
wagering  contract,  and  void." 

The  above  language  was  used  with  reference 
to  McRae  v.  Warmack,  where  Judge  Frauen- 
thal,  speaking  for  the  court,  said: 

"It  is  therefore  well  settled  that  the  issue 
of  a  policy  to  one  who  has  no  insurable  inter- 
est in  the  life  of  the  insured,  but  who  pays 
the  premiums  for  the  chance  of  collecting  the 
policy,  is  invalid,  because  it  is  a  wagering  con- 
tract and  against  a  sound  public  policy." 

(3)  The  above  and  other  language  used  in 
McRae  v.  Warmack  was  based  upon  the  facts 
of  that  case.  This  [536]  court,  by  the  broad 
language  used  in  Prudential  Ins.  Co.  v.  Wil- 
liams, supra,  did  not  mean  to  hold  that  all 


policies  of  insurance  issued  in  the  name  of 
one  as  beneficiary,  who  had  no  insurable  in- 
terest in  the  life  of  the  person  insured  were 
void  as  wagering  contracts  regardless  of 
whether  the  policies  were  so  issued  in  pursu- 
ance of  an  agreement  between  the  insured  and 
beneficiary,  that  tlie  latter  should  pay  the 
premiums  and  receive  the  proceeds  of  the 
insurance.  An  agreement  between  the  insured 
and  the  beneficiary,  having  no  insurable  in- 
terest, to  the  effect  that  the  latter  shall  pay 
the  premiums,  and  that  the  policy  shall  be 
taken  out  in  his  name,  or,  if  taken,  payable  to 
the  estate  of  the  assured,  that  it  diall  be 
assigned  to  the  person  having  no  insurable 
interest,  renders  policies  taken  out  in  pursu- 
ance of  such  agreements  void  as  wagering  con- 
tracts. This  is  held  in  and  shown  by  the 
numerous  authorities  cited  in  McRae  v.  War- 
mack, supra.  But  this  court  has  not  held 
(and  in  none  of  the  above  cases  did  the  facts 
call  for  such  holding)  that  policies  are  void 
where  one  insures  his  own  life  for  the  benefit 
of  a  third  party,  who  has  no  insurable  inter- 
est in  the  life  of  the  assured,  and  has  such 
party  named  as  the  beneficiary  in  the  policy, 
there  being  no  understanding  between  the  as- 
sured and  the  third  party  that  this  should 
be  done,  and  that  the  latter  should  pay  the 
premiums  and  get  the  benefits.  Such  a  doc- 
trine, as  we  have  shown,  would  be  contrary 
to  reason  and  the  great  weight  of  authority. 

(4)  We  have  held  in  recent  decisions  that 
a  "person  may  procure  insurance  on  his  own 
life  and  assign  it  to  one  who  has  no  insurable 
interest  in  the  life  of  the  insured  if  this  is 
not  done  as  a  cover  for  a  wager  policy."  Pru- 
dential Ins.  Co.  V.  Williams,  supra;  Page  v. 
Metropolitan  L.  Ins.  Go.  98  Ark.  340.  13:i  S. 
W.  911,  and  see  Matlock  v.  Bledsoe,  77  Ark. 
60,  90  S.  W.  848. 

(5)  Since  the  contract  was  valid  in  its  in- 
ception, it  follows  logically,  if  not  necessarily, 
from  the  above  decisions,  that  the  contract 
was  not  afterward  rendered  invalid,  because 
the  beneficiary,  after  the  insured  ceased  to 
[537]  pay  the  premiums,  continued  to  pay  the 
same  until  the  assured's  death. 

(6)  Under  the  above  decisions,  if  the  in- 
sured, under  the  facts  of  this  ease,  had  imme- 
diately assigned  the  policy  to  the  appellant, 
the  assignment  would  have  been  valid,  and 
would  have  transferred  to  her  the  benficial 
interest  in  the  policy.  If  the  insured  had 
the  right  to  assign  appellant  the  policy  after 
it  was  issued,  then  he  had  the  same  right  to 
give  her  the  policy  in  the  first  instance  by 
naming  her  as  the  beneficiary  therein.  "There 
is  no  more  danger  of  evil  resulting  from  al- 
lowing one  to  name  a  stranger  as  beneficiary 
in  a  policy  than  from  allowing  one  to  deriae 
property  to  a  stranger."  Lamont  v.  Grand 
Lodge,  etc.  31  Fed.  177.  Where  the  insurance 
is  taken  in  good  faith  and  is  not  intended 
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an  evasion  of  tlie  rule  against  wager  policieSi 
in  the  absence  of  some  provision  in  the  policy 
or  statute  to  the  contrary,  the  policy  is  not 
thereafter  invalidated  because  the  beneficiary 
named  therein  keeps  the  policy  in  force  by 
payment  of  the  premiums.  See  1  Cooley's 
Briefs,  258,  and  cases. 

While  there  is  great  conflict  among  the  au- 
thorities, the  weight  of  authority  in  this 
country  seems  to  be  in  favor  of  the  rule  "that 
if  a  policy  of  life  insurance  is  issued  to  a 
person  having  an  insurable  interest,  an  as- 
signment thereof  to  one  having  no  such  in- 
terest is  nevertheless  valid."  Mutual  L.  Ins. 
Co.  V.  Allen,  138  Mass.  24,  52  Am.  Rep.  245; 
Cooley's  Briefs  on  the  Law  of  Ins.  vol.  1,  pp. 
262-264. 

While  there  is  no  assignment  of  the  policy 
under  consideration,  the  appellant's  position 
as  the  beneficiary  is-  certainly  as  favorable 
as  it  would  have  been  had  the  assured  taken 
out  the  policy  in  his  own  name  for  the  benefit 
of  his  estate  and  then  afterward  assigned  the 
same  to  the  appellant.  In  the  absence  of 
wagering  contract,  or  fraud,  as  we  have  seen, 
the  assured  could  have  done  this. 

II.  (7)  Under  the  express  provisions  of  the 
policy,  all  statements  made  in  the  application 
were,  in  the  absence  of  fraud,  to  be  deemed  as 
representations  and  not  [538]  warranties.  As 
to  whether  or  not  the  assured  perpetrated  a 
fraud,  upon  the  insurance  company  in  his 
statements  in  the  application  was  a  question 
for  the  jury  under  the  evidence. 

It  follows  that  the  court  erred  in  directing 
a  verdict  in  appellee's  favor,  and  in  refusing 
to  grant  appellant's  prayers  for  instructions 
set  out.  T\\e  judgment  is  therefore  reversed 
and  the  cause  remanded  for  a  new  trial. 


NOTE. 

Rlsht  of  Insurance  Beneficiary  HaT- 
ing  No  Insurable  Interest  in  Life  of 
Insured  to  Keep  Contract  AUtc  for 
His  Own  Benefit. 

It  is  the  purpose  of  this  note  to  discuss  the 
right  of  an  insurance  beneficiary,  having  no 
insurable  interest  in  the  life  of  the  insured,  to 
keep  the  contract  alive  for  his  own  benefit. 
The  selection  by  tlie  insured  of  a  beneficiary 
not  having  an  insurable  interest  in  the  for- 
mer's life  as  being  against  public  policy  is 
considered  in  the  notes  to  Dolan  v.  Catholic 
Mut.  Ben.  Assoc.  15  Ann.  Cas.  232;  Christen- 
son  V.  Madison,  Ann.  Cas.  1916C  584^  and 
Howe  V.  Griffin,  128  Am.  St.  Rep.  296.  The 
cases  involving  the  right  of  the  insured  to 
assign  a  policy  of  insurance  to  one  having  no 
insurable  interest  are  collated  in  the  notes 
to  Rylander  v.  Allen,  5  Ann.  Cas.  355;  Brom- 
ley V.  Washington  L.  Ins.  Co.  12  Ann.  Cas. 
685;  Grigsby  v.  Russell,  Ann.  Cas.  iai3B  863; 


and  Chamberlain  v.  Butler,  87  Am.  St.  Hep. 
478. 

As  a  general  rule  an  insurance  beneficiary, 
though  he  has  no  insurable  interest  in  the  life 
of  the  insured,  has  a  right  to  keep  the  con- 
tract alive  for  his  own  benefit.  Heinlein  v. 
Imperial  L.  Ins.  Co.  101  Mich.  250,  59  N.  W. 
615,  45  Am.  St.  Rep.  409,  25  L.R.A.  627.  See 
also  Carraher  v.  Metropolitan  L.  Ins.  Co.  11 
N.  Y.  St.  Rep.  665 ;  Burke  v.  Prudential  Ins. 
Co.  155  Pa.  St.  295,  26  Atl.  445.  And  see 
the  reported  case.  Compare  Western,  etc.  L. 
Ins.  Co.  V.  Grimes,  138  Ky.  338,  128  S.  W. 
65.  Thus  in  Heinlein  v.  Imperial  L.  Ins.  Co. 
supra,  it  appeared  that  a  policy  was  taken 
out  by  a  woman  in  favor  of  her  estate.  The 
premiums,  after  the  first,  were  paid  by  her 
son,  who  was  her  heir.  He  testified  that  he 
made  the  payments  as  her  agent.  The  court 
said:  "There  is  no  ground  for  the  claim  that 
this  was  a  wager  policy.  It  affh'matively  ap- 
pears that  the  first  premium  was  paid  by  the 
insured,  and  the  fact  that  the  check  for  the 
premium  was  signed  as  it  was,  and  was,  as 
thus  signed,  presented  and  honored,  supports 
Heinlein's  claim  that  he  was  acting  for  his 
mother,  had  general  charge  of  her  aitairs,  and 
for  her  forwarded  the  other  premiums.  Mr. 
May  says,  at  section  112,  if  the  person  whose 
life  is  insured  pays  the  premiums,  there  can 
be  no  doubt  as  to  the  validity  of  the  policy, 
even  if  the  beneficiary  has  no  interest,  since 
his  own  interest  supports  the  policy.  .  .  . 
It  is  apparent  from  the  policy  itself  that  the 
mother's  regard  for  the  son's  interest  was  not 
the  only  motive  for  its  procurement.  Tlie 
record  discloses  that  the  policy  was  made  pay- 
able in  the  event  of  the  death  of  Henry  Hein- 
lein to  the  estate  of  the  insured,  at  the  special 
instance  of  the  insured.  This  fact  tends  to 
corroborate  what  Smith  says  as  to  the  pur- 
pose of  the  policy.'*  In  Carraher  v.  Metro- 
politan L.  Ins.  Co.  11  N.  Y.  St.  Rep.  665, 
it  appeared  that  the  beneficiary  in  an  insur- 
ance policy  had  no  insurable  interest  in  the 
life  of  the  insured  but  that  the  latter  pro- 
cured the  policy,  and  delivered  it  to  the  bene- 
ficiary who  apparently  made  all  payments  of 
the  premiums  due  thereon.  It  was  held  that 
the  company  must  pay  the  benefit  accruing  to 
the  beneficiary  on  the  death  of  the  insured. 
In  Burke  v.  Prudential  Ins.  Co.  155  Pa.  St. 
295,  26  Atl.  445,  it  appeared  that  a  policy 
taken  out  by  the  insured  and  payable  to  her 
estate  was  kept  alive  by  the  mother  of  an 
infant  who  was  the  heir  of  the  insured.  The 
court  said  that  the  policy  did  not  ''belong  to 
the  class  known  as  wagering  policies"  and 
sustained  a  recovery. 

On  the  other  hand,  in  Western,  etc.  L.  Ins. 
Co,  V.  Grimes,  138  Ky.  338,  128  S.  W.  66,  it 
was  held  that  a  policy  of  insurance  kept  alive 
by  a  beneficiary  having  no  insurable  interest 
after   the   insured   discontinued   payment  of 
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the  premiums  was  void.  It  appeared  that 
the  insured,  a  young  girl  took  out  a  policy  on 
her  life  and  named  one  Dora  Gross,  the  wife 
of  her  employer,  as  beneficiary.  She  had  been 
living  with  Mrs.  Gross  for  some  time  and 
was  evidently  attaclied  to  her,  and,  although 
working  for  wages,  was  treated  as  one  of 
the  family.  After  the  policy  was  delivered 
to  her,  she  paid  the  premiums  regularly  each 
week  out  of  her  wages  until  she  ceased  to 
work  for  the  Gross  family,  and  sought  em- 
ployment elsewhere.  When  she  left  the  Gross 
liome,  she  took  with  her  the  policy  and  the 
book  in  which  the  entries  of  her  weekly  pay- 
ments were  kept.  Shortly  thereafter  the  col- 
lector for  the  company  called  at  the  Gross 
home,  as  was  his  custom,  to  collect  the  premi- 
um. He  was  then  informed  by  Mr.  Gross  that 
the  insured  no  longer  lived  there,  and  was 
directed  to  the  place  where  he  would  probably 
find  her.  The  agent  looked  her  up  and  was 
informed  by  her  that  she  no  longer  desired 
to  keep  the  policy  in  force  and  would  not 
pay  the  premiums.  Thereupon  he  returned 
to  Mr.  Gross  in  an  effort  to  induce  him  to 
pay  the  premiums  and  keep  up  the  policy  on 
account  of  his  wife,  who  was  named  as  bene- 
ficiary. After  some  deliberation  this  sugges- 
tion w^as  adopted,  and  it  was  agreed  between 
Gross  and  the  agent  of  the  company  that  the 
company  would  furnish  a  duplicate  policy  to 
be  held  by  Gross,  so  that  he  would  have  some- 
thing to  show  for  the  money  which  he  was 
paying.  This  was  in  time'  done,  and  under 
this  agreement  and  arrangement  the  premi- 
ums were  regularly  paid  by  Gross  for  his  wife 
until  in  the  fall  of  1908,  when  the  insured 
died.  Proofs  of  loss  were  made  out  bv  Gross 
and  delivered  to  the  company,  and  a  few  days 
thereafter  the  company  paid  to  him  for  his 
wife  the  full  amount  of  the  policy.  In  due 
time  an  administrator  was  appointed  for  the 
insured,  and  through  his  attorney  he  demand- 
ed payment  of  the  policy  by  the  company. 
This  was  refused,  on  the  ground  that  Mrs. 
Gross,  the  beneficiary  named,  vpas  lawfully 
entitled  to  the  proceeds  of  the  policy.  Tliere- 
upon  suit  was  instituted  on  the  original  poli- 
cy. The  court  said:  *'In  the  case  under  con- 
sideration, the  insured,  after  carrying  the 
policy  for  something  over  a  year,  notified  both 
the  beneficiary  named  therein  and  the  agent 
of  the  company  that  she  would  no  longer  con- 
tinue the  policy.  They  each  understood  that 
she  intended  to  lapse  or  drop  it.  Her  rela- 
tions with  the  Gross  family  had  changed.  She 
was  no  longer  in  their  employ,  and  the  in- 
ducement for  her  to  keep  up  the  policy  was 
wanting.  Although  possessed  of  the  knowl- 
edge that  the  insured  would  make  no  more 
payments  on  the  policy,  the  agent  of  the  com- 
pany set  about  to  induce  Mr.  and  Mrs.  Gross 
to  take  up  the  payment  of  the  premiums  and 
continue  the  policy  in  force,  in  order  that 
Mrs.  Gross  might  get  the  money.    Gross,  act- 


ing upon  this  suggestion  of  the  agent,  paid 
the  premiums  thereafter  until  the  death  of 
the  insured.  On  an  application  purporting 
to  have  been  signed  by  the  insured,  though 
not  satisfactorily  shown  to  have  been  so 
signed,  the  company  issued  a  duplicate  policy, 
which  was  held  by  Gross.  This  was  done  at 
the  instance  of  Gross  that  he  might  have 
something  to  show  for  the  money  which  he 
was  paying  out.  The  whole  business,  in 
every  particular,  was  engineered  and  con- 
trolled by  the  husband  of  the  named  bene- 
ficiary, acting  for  his  wife,  and  the  agent 
of  the  company,  without  the  knowledge, 
acquiescence,  or  consent  of  the  insured. 
Where  one  has  no  insurable  interest  in  the 
life  of  another,  the  law  will  not  permit  him 
to  take  out  insurance  on  such  life,  and,  if 
he  does  so,  will  not  lend  its  aid  to  the  en- 
forcement of  such  contract  because  against 
public  policy,  and  the  fact  that  the  insured 
lends  his  consent  to  the  transaction  adda 
nothing  whatever  to  its  validity.  So  it  be- 
comes immaterial,  for  the  purposes  of  the 
case  under  consideration,  whether  or  not  the 
insured  consented  to  the  issual  of  the  dupli- 
cate policy.  And  certainly,  if  validity  could 
not  be  given  to  the  contract  with  her  consent, 
there  would  be  less  merit  in  the  claim  if  the 
transaction  was  done  without  her  knowledge 
or  consent.  .  .  .  No  distinction  can  be  drawn 
between  taking  out  a  policy  with  the  consent 
of  the  insured  and  continuing  one  in  force 
after  it  has  been  repudiated,  abandoned,  and 
dropped  by  the  insured.  .  .  .  Of  this  find- 
ing appellee  is  in  no  position  to  complain, 
for  he  occupies  no  better  position  than  the 
insured — stands  in  her  stead — and  she  eltKrted 
to  drop  the  policy,  and  by  nonpayment  of 
dues  caused  it  to  lapse.  Having  accomplished 
her  purpose  and  lapsed  the  policy,  she  could 
not  thereafter  successfully  claim  that  the  poli- 
cy was  alive  and  in  force  by  virtue  of  the  act 
of  Mrs.  Gross  in  making  payments  to  the  com- 
pany, for  these  payments  were  made,  not  for 
the  benefit  of  the  insured,  or  at  her  instance 
or  request,  but  solely  for  the  purpose  of  keep- 
ing the  insurance  in  force  for  the  benefit  of 
Mrs.  Gross.'* 
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Food  and  Drngs  —  IrioeniinB  Itinerant 
Vendors. 

The    definition    of    "itinerant   vendors"    of 
drugs  in  St.  1903,  p.  284,  §  3,  providing  that 
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the  temi  shall  include  all  persons  who  carry 
en  the  business  by  passing  from  house  to 
house,  or  by  haranguing  the  people  on  the 
public  streets  or  in  public  places,  or  use  the 
various  customary  devices  for  attracting 
crowds  and  therewith  recommending  their 
wares,  and  offering  them  for  sale,  is  broad 
enough  to  include  hawkers  and  peddlers. 
[See  note  at  end  of  this  case.] 

Same. 

The  act  prescribing  a  license  tax  for  itiner- 
ant vendors  of  drugs  <St.  1903,  p.  284;  St. 
1907,  p.  765;  St.  1909,  p.  419),  being  a  regu- 
lation of  the  business  within  the  state,  ap- 
plicable to  all  under  like  circumstances,  is 
not  repugnant  to  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  as  abridging  the  privileges  and  im- 
munities of  the  citizens  of  the  United  States, 
and  depriving  them  of  liberty  and  property 
without  due  process  of  law,  smce  the  amend- 
ment was  not  designed  to  interfere  with  the 
reasonable  exercise  of  the  police  power  of  the 
states. 

[See  note  at  end  of  this  case.] 

Same. 

St.  1903,  p.  284,  as  amended  by  St.  1907, 
p.  7G5,  and  St.  1909,  p.  419,  requiring  a  semi- 
annual license  fee  of  $100  from  all  itinerant 
vendors  of  drugs,  is  a  legitimate  exercise  oi 
the  police  power  of  the  state,  since  the  sub- 
ject-matter is  a  proper  one  for  legislative 
control,  the  amount  of  the  license  is  not  op- 
pressive or  discriminatory,  the  provisions  of 
the  act  apply  uniformly  upon  the  whole  of  a 
single  class  of  clearly  defined  individuals,  and 
the  classification  is  founded  upon  a  natural 
and  intrinsic  distinction. 

[See  note  at  end  of  this  case.] 

Same* 

St.  1903,  p.  284,  imposes  a  state  license 
tax  on  itinerant  vendors  of  drugs,  and  section 
2,  as  amended  by  St.  1907,  p.  765,  contains  a 
proviso  that  the  act  shall  not  affect  the  opera- 
tion of  St.  1905,  p.  307,  which  exempts  ex- 
Union  soldiers  and  sailors  from  paying  local 
license  taxes  as  peddlers.  Held  that,  the  pro- 
viso having  no  effect  as  an  exemption  from 
the  state  tax  imposed,  the  act  was  not  in 
violation  of  section  1  of  the  foiurteenth  amend- 
ment to  the  Federal  Constitution  as  depriving 
persons  of  the  equal  protection  of  the  law, 
nor  of  Const,  art.  1,  §  21,  by  granting  privi- 
leges to  certain  citizens  not  granted  to  all 
on  the  same  terms. 

[See  note  at  end  of  this  case.] 

Same. 

Nor  does  the  proviso  bring  the  act  into 
conflict  with  Const,  art.  1,  §  11,  requiring  all 
general  laws  to  operate  uniformly. 

[See  note  at  end  of  this  case.] 

IiiceiLses  —  Complaint  for  Violation  of 
Aot  Negativins  Eacceptiona. 

The  fact  that  the  complaint  upon  which  ap- 
plicant was  convicted  contained  an  allega- 
tion that  defendant  (applicant)  was  not  an 
ex  soldier  or  sailor  of  the  United  States 
honorably  discharged  does  not  warrant  the 
granting  of  the  writ  of  habeas  corpus,  since, 
as  the  proviso  relating  to  such  persons  does 
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not  relieve  them  from  payment  of  the  state 
license  tax  imposed  by  the  act,  but  merely 
from  local  license  fees,  such  allegations  are 
mere  surplusage. 

Original  application  by  Charles  Gilstrap 
for  writ  of  habeas  corpus.  The  facts  are 
stated  in  the  opinion.    Wbit  deified. 

W.  J,  Brown  and  Jay  A.  Hindman  for 
petitioner. 

Short  d  Sutherland  and  L.  J,  Madduw  for 
respondent. 

[109]  Lawlob,  J. — The  petitioner  present- 
ed his  petition  to  this  court  for  a  writ  of 
habeas  corpus  but  before  it  was  considered 
he  interposed  an  amended  petition  and  the 
pending  writ  was  issued  thereon.  The  amend- 
ment consists  of  allegations  to  the  effect  that 
petitioner  had  previously  presented  a  similar 
petition  to  the  superior  court  of  Stanislauvs 
County  and  that  it  was  denied. 

The  amended  petition  sets  forth  that  upon 
a  complaint  sworn  to  by  S.  F.  Scott,  inspec- 
tor of  the  California  state  board  of  pharmacy, 
and  filed  in  the  justice's  court  of  Modesto 
township,  county  of  Stanislaus,  petitioner 
was  arrested,  tried,  and  convicted  and  sen- 
tenced to  pay  a  fine  of  one  hundred  dollars, 
with  alternative  imprisonment  in  the  county 
jail  at  the  rate  of  one  day  for  every  dollar 
of  said  fine  remaining  unpaid,  and  the  costs 
of  said  action,  for  the  offense  of  misdemeanor, 
to  wit:  Carrying  on  and  conducting,  as  an 
itinerant  vender,  the  business  of  selling  drugs 
without  previously  obtaining  a  license  there- 
for (Stats.  1903.  p.  284;  Stats.  1907,  p.  766; 
Stats.  1909,  p.  419).  The  complaint  also 
avers  that  petitioner  was  not  then  and  there 
an  ex-Union  soldier  or  sailor  of  the  civil 
war,  honorably  discharged  from  the  military 
or  marine  service  of  the  United  States. 

[110]  Upon  his  failure  and  refusal  to  pay 
the  fine  imposed  the  petitioner  was  taken 
into  custody  by  Arthur  S.  Dingley,  sheriff  of 
the  said  county  and  the  respondent  herein, 
whose  return  sets  forth  the  commitment  on 
which  the  petitioner  is  held,  and  avers  that 
petitioner  was  in  such  custody  when  he  ap- 
plied for  the  writ.  No  issue  of  fact  was 
raised  by  the  return,  but  on  the  oral  hearing 
of  the  writ  the  original  commitment  was 
produced  by  the  respondent.  At  the  same 
time  he  presented  a  written  motion  to  quash 
the  writ.  But  as  such  a  motion  is  in  the 
nature  of  a  demurrer  to  the  amended  peti- 
tion, and  is  not  contemplated  by  the  proce- 
dure on  habeas  corpus  in  this  state  (Pen. 
Code,  tit.  XII,  part  II,  c.  1),  the  court  in- 
formed the  respondent  that  it  was  not  neces- 
sary to  make  such  a  motion.  Hence,  no  for- 
mal ruling  was  made  upon  it,  and  the  points 
raised  therein   will  not  be  further  referred 
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to  other  than  as  they  may  be  involved  in  a 
decision  on  the  merita  of  the  writ. 

In  the  original  brief  of  the  petition,  filed 
before  the  oral  hearing,  several  grounds  were 
urged  in  support  of  the  writ,  but  it  will  not 
be  necessary  to  consider  all  of  them  here, 
for  in  his  reply  brief,  filed  some  time  after 
the  oral  hearing,  two  grounds  alone  are  relied 
upon: 

First:  Is  the  law  or  statute  in  contro- 
versy valid,  if  viewed  independently  from  the 
proviso  which  attempts  to  exempt  ex-Union 
soldiers  and  sailors  from  payment  of  the 
license  fee;  and 

Second:  If  the  law  and  statute  were  in 
all  other  respects  valid,  would  this  proviso 
render  the  act  unconstitutional? 

The  two  grounds  will  be  considered  in  the 
order  of  their  statement. 

First:  A  consideration  of  this  question 
will  be  divided  into  two  parts: 

(1)  Is  the  legislation  repugnant  to  section 
1  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States;  and  (2)  Is 
it  a  valid  exercise  of  the  police  power  of 
this  state  apart  from  such  amendment? 

(1)  It  is  claimed  by  the  petitioner  that 
considered  apart  from  the  third  proviso  in 
section  2  of  the  act  as  amended  (Stats.  1907, 
p.  765),  which  he  asserts  purports  to  ex- 
empt ex-Union  soldiers  and  sailors  of  the 
civil  war  from  the  payment  of  the  license 
tax,  the  levying  thereof  is  void,  in  that  it 
is  in  violation  of  section  1  of  the  fourteenth 
amendment  of  the  constitution  [111]  of  the 
United  States  in  these  particulars:  (a)  It 
abridges  the  privileges  and  immunities  of 
citizens  of  the  United  States;  and  (b)  it 
deprives  them  of  liberty  and  property  with- 
out due  process  of  law. 

We  will  first  examine  the  legislation :  The 
original  act  prescribing  a  license  tax  for 
itinerant  venders  of  drugs  was  passed  in 
1903.  (Stats.  1903,  p.  284.)  Section  2  was 
amended  in  1907  (Stats.  1907,  p.  765),  and 
section  1  in  1909   (Stats.  1909,  p.  419). 

Section  1  of  the  act  as  amended  reads  in 
part:  "No  person  as  principal  or  agent, 
shall  conduct  as  an  itinerant  vender  the  busi- 
ness of  selling  or  in  any  manner  disposing 
of  drugs  .  .  .  within  this  state,  w^ithout 
previously  obtaining  a  license  therefor  as 
herein  provided."  The  scope  of  this  section 
was  enlarged  in  1909  by  the  insertion  of  the 
clause  "or  in  any  manner  disposing  of"  be- 
tween the  words  "selling"  and  "drugs."  But 
as  the  complaint  charged  that  the  petitioner 
did  carry  on  and  conduct  as  an  itinerant 
vender  the  business  of  "selling"  drugs,  and 
not  otherwise  disposing  of  them,  the  change 
is  not  important  here  other  than  to  show  the 
exact  state  of  the  legislation  at  the  time  the 
complaint  against  the  petitioner  was  filed. 

Section  2  as  amended  in  1907  (omitting 
the  clause  relating  to  the  exemption  of  sol- 


diers and  sailors)  reads  in  part:  "A  license 
fee  of  one  hundred  dollars  is  hereby  levied 
upon  all  such  itinerant  venders  doing  busi- 
ness in  this  state.  Said  tax  sliall  be  paid  to 
the  state  board  of  pharmacy,  for  the  use  and 
benefit  of  the  state  of  California,  and  shall 
constitute  a  special  fund  for  the  enforcemeni 
of  this  act,  and  of  the  provisions  of  the  act 
or  acts  creating  such  board  of  pharmacj. 
Upon  the  receipt  of  said  sum  from  any  per- 
sons desiring  to  conduct  such  business  within 
this  state,  the  secretary  of  said  board  of 
pharmacy  shall  issue  a  license  to  such  person 
to  carry  on  such  business  within  this  state 
for  the  term  of  six  months  next  ensuing: 
provided  that  nothing  in  this  act  shall  be 
construed  to  prevent  the  collection  of  any 
tax  or  license  that  may  be  imposed  by  any 
county  or  municipal  authority.     .     .     ." 

The  amendment  of  this  section  in  1907  re- 
lates to  the  following  cognate  particulars: 
(a)  **The  license  fee"  was  substituted  for 
"an  annual  license  fee,"  the  effect  of  which 
is,  when  read  in  connection  with  changs 
"(c,)"  to  impose  a  semiannual  instead  of  an 
annual  license  tax;  (b)  the  expression  [112] 
"for  the  payment  of  the  expense  of  said 
board  of  pharmacy  and,"  which  preceded  "for 
the  enforcement  of  this  act,"  was  omitted: 
(c)  "for  the  term  of  six  months"  took  the 
place  of  "until  the  first  day  of  July,"  thereby 
abolishing  a  uniform  date  for  the  issuann' 
of  the  licenses  and  insuring  a  full  term  of 
six*  months  in  the  first  as  well  as  the  suc- 
ceeding terms;  (d)  the  words  "or  license" 
in  the  first  proviso,  are  added  after  the  word 
"fee;"  and  (e)  the  word  "authority"  was 
substituted  for  "authorities"  in  the  first  pro- 
viso following  the  word  "municipal." 

Section  3  provides  that  "Itinerant  yender> 
under  the  meaning  of  this  act  shall  includ^^ 
all  persons  who  carry  on  the  business  above 
described  by  passing  from  house  to  house  or 
by  haranguing  the  people  on  the  public 
streets  or  in  public  places,  or  use  the  various 
customary  devices  for  attracting  crowds  and 
therewith  recommending  their  wares  and  of- 
fering them  for  sale." 

Section  4  requires  the  board  of  pharmacy 
to  file  an  annual  statement  with  the  con- 
troller of  state,  and  section  5  prescribes  thr 
penalty  for  a  violation  of  the  act. 

Section  6  provides  that  in  all  actions  or 
prosecutions  under  this  act  it  need  not  be 
alleged  in  the  complaint  nor  provided  by  the 
prosecution  that  the  defendant  has  not  a  li- 
cense as  required  in  this  act,  but  the  fact 
that  he  has  such  license  may  be  plead  as  a 
matter  of  defense. 

Section  7  repeals  all  acts  or  parts  of  act? 
in  conflict  with  this  act. 

The  definition  of  an  itinerant  vender  as 
found  in  section  3  of  the  act,  is  broad  enough 
to  include  hawkers  and  peddlers.  (Standard 
Dictionary;  Pegues  t.  Ray,  60  La,  Ann.  574, 
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23  So.  904,  905;  Andrews  ▼.  White,  32  Me, 

388,  389;  note  to  Hager  v.  Walker,  129  Am. 

St.  Rep.  238,  276  [26  Cent.  Dig.  1114^1116] ; 

Emert  v.  Missouri,  156  U.  S.  296-306,  39  U. 

S.    (L.  ed.)   430,  5  Inters.  Com.  Rep.  68,  16 

S.  Ct.  367;   Baccus  v.  Louisiana,  232  U.  S. 

334-338,  58   U.   S.    (L.   ed.)    627,  34  S.  Ct. 

439;  and  21  Cyc.  p.  370.) 

Is  such  legislation  yiolatiye  of  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States?  The  petitioner  claims  that 
"it  is  not  a  police  regulation,  but  a  mere 
trade  or  commercial  regulation,  and  not  with- 
in the  power  of  the  legislature  to  enact." 

[113]  It  is  well  established  that  the  four- 
teenth amendnaent  of  the  federal  constitution 
was  not  designed  to  interfere  with  the  rea- 
sonable exercise  of  the  police  power  in  the 
several  states.  In  Barbier  ▼.  Connolly,  113 
U.  S.  29,  31,  28  U.  8.  (L.  ed.)  923,  5  S.  Ct. 
357,  passing  on  the  constitutionality  of  a 
laundry  ordinance  of  the  city  and  county  of 
San  Francisco,  it  is  said: 

"In  this  case  we  can  only  consider  whether 
the  fourth  section  of  the  ordinance  of  the 
city  and  county  of  San  Francisco  is  in  con- 
flict with  the  constitution  or  laws  of  the 
United  States.  We  cannot  pass  upon  the 
conformity  of  that  section  with  the  require- 
ments of  the  constitution  of  the  state.  .  .  . 
(p.  31.)  The  fourteenth  amendment,  in  de- 
claring that  no  state  'shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws,'  undoubtedly  intended  not  only  that 
there  should  be  no  arbitrary  deprivation  of 
life  or  liberty,  or  arbitrary  spoliation  of 
property,  but  that  equal  protection  and  se- 
curity should  be  given  to  all  under  like  cir- 
cumstances in  the  enjoyment  of  their  per- 
sonal and  civil  ripfhts.  .  .  .  But  neither 
the  amendment — ^broad  and  comprehensive  as 
it  is — nor  any  other  amendment,  was  de- 
signed to  interfere  with  the  power  of  the 
state,  sometimes  termed  its  police  power,  to 
prescribe  regulations  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  re- 
sources, and  add  to  its  wealth  and  prosperi- 
ty." (Powell  V.  Pennsylvania,  127  U.  S.  683, 
32  U.  S.  (L.  ed.)  353,  8  S,  Ct.  992,  1257; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  U.  S. 
(L.  ed.)  205,  8  S.  Ct.  273;  Butchers'  Union 
Slaughter-House  Co.  v.  Crescent  City  Live- 
stock Landing  Co.  Ill  U.  S.  746-751,  28 
U.  S.  (L.  ed.)  685,  4  S.  Ct.  652;  Yick  Wo 
V.  Hopkins,  118  U.  S.  356,  30  U.  S.  (L.  ed.) 
220,  6  S.  Ct.  1064;  Minnesota,  etc.  R.  Co. 
V.  Beckwith,  129  U.  S.  28,  33,  32  U.  S.  (L. 
ed.)  586,  9  S.  Ct.  207;  Giozza  v.  Tiernan, 
148  U.  S.  662,  37  U.  S.  (L.  ed.)  599,  13 
S.  Ct.  721:  In  re  Kemmler,  136  U.  S.  436, 
34  U.  S.  (L.  ed.)  519,  10  S.  Ct.  930;  Davis 
Ann.  Gas.  1917A. — 69. 
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y.  Massachusetts,  167  U.  S.  47,  42  U.  S. 
(L.  ed.)  71,  17  S.  Ct.  731;  Jones  v.  Brim, 
165  U.  S.  180,  182,  41  U.  S.  (L.  ed.)  677, 
17  S.  Ct.  282;  Missouri  Pac.  R.  Co.  v.  Humes, 
116  U.  S.  512,  619,  29  U.  S.  (L.  ed.)  463, 
6  S.  Ct.  110;  In  re  Rahrer,  140  U.  S.  654, 
36  U.  8.   (L.  ed.)  672,  11  S.  Ct.  865.) 

[114]  There  is  nothing  in  any  of  the  au- 
thorities cited  by  the  petitioner  to  the  con- 
trary of  this  doctrine.  Applying  the  fore- 
going authorities  to  the  case  here,  the  recent 
cases  of  Emert  v.  Missouri,  and  Baccus  v. 
Louisiana,  seem  to  us  conclusive  on  the  ques- 
tion of  the  constitutionality  of  the  legisla- 
tion under  the  fourteenth  amendment.  Em- 
ert v.  Missouri  upheld  a  statute  of  the  state 
of  Missouri  requiring  the  payment  of  a  li- 
cense tax  by  itinerant  peddlers.  The  legisla^ 
tion  was  declared  not  to  be  repugnant  to  the 
grant  by  the  federal  constitution  to  Congress 
of  the  power  to  regulate  commerce  among  the 
several  states.  The  case  cites  many  authori- 
ties on  the  general  subject  with  reference  to 
the  fourteenth  amendment  of  the  federal  con- 
stitution, and  holds  that  such  legislation  is 
a  valid  exercise  of  the  power  of  the  state 
over  persons  and  business  within  its  borders. 

Baccus  V.  Louisiana  sustained  a  statute  of 
the  state  of  Louisiana,  passed  in  1894,  pro- 
hibiting the  sale  of  drugs  by  itinerant  vend- 
ers or  peddlers,  in  the  following  language 
[232  U.  S.  337,  68  U.  S.  (L.  ed.)  627,  34 
S.  Ct.  440] : 

".  .  .  Thus  considering  the  case  in  its 
true  aspect,  the  single  issue  to  be  decided  is. 
Did  the  state  have  power,  without  violating 
the  equal  protection  or  due  process  of  law 
clause  of  the  fourteenth  amendment,  to  for- 
bid the  sale  by  itinerant  venders  of  'any 
drug,  nostrum,  ointment,  or  application  of 
any  kind  intended  for  the  treatm^it  of  dis- 
ease or  injury,'  although  allowing  the  sale 
of  such  articles  by  other  persons?  That  it 
did  have  such  authority  is  so  clearly  the 
result  of  a  previous  ruling  of  this  court 
(Emert  v.  Missouri,  166  U.  S.  296,  39  U.  S. 
(L.  ed.)  430,  16  S.  Ct.  367),  or  at  &11  events 
is  so  persuasively  made  manifest  by  the  au- 
thorities cited,  and  the  reasoning  which  sus- 
tained the  ruling  of  the  court  in  the  case 
just  stated,  as  to  leave  no  room  for  contro- 
versy on  the  subject  (pp.  306,  307).  More- 
over, the  power  which  the  state  government 
possessed  to  classify  and  regulate  itinerant 
venders  or  peddlers  exerted  in  the  statute 
under  consideration  is  cumulatively  sustained 
and  made,  if  possible,  more  obviously  lawful 
by  the  fact  that  the  regulation  in  question 
deals  with  the  selling  by  itinerant  venders 
or  peddlers  of  drugs  or  medicinal  compounds, 
objects  plainly  within  the  power  of  govern- 
ment to  regulate." 

In  the  opening  brief  of  the  petitioner,  sec- 
tion 3  of  article  I  of  the  constitution  of  this 
state  is  cited  to  the  proposition   [115]  that 
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the  constitution  of  the  United  States  is  the 
supreme  law  of  the  land,  which  is  undoubt- 
edly true  "as  to  all  matters  provided  for 
therein  .  .  .  whether  so  recognized  or 
not  .  .  ."  (People  v.  Nolan,  144  Cal.  75, 
77  Pac.  774),  aiid  authorities  are  then  cited 
to  the  point  that  a  statute  may  be  rendered 
invalid  either  by  the  express  or  implied 
terms  of  the  federal  constitution. 

But  it  is  manifest  from  the  foregoing  au- 
thorities that  the  levying  of  a  license  tax 
by  the  state  for  the  purpose  of  regulating 
the  business  of  selling  drugs  by  itinerant 
venders  is  not  repugnant  to  the  fourteenth 
amendment  or  to  the  constitution  of  the 
United  States  as  a  whole. 

(2)  The  next  question  is,  does  the  legisla- 
tion constitute  a  valid  exercise  of  the  police 
power  of  the  state  apart  from  the  federal 
guaranties  7 

The  constitutional  limitations  of  the  power 
to  impose  license  or  occupation  taxes  is  dis- 
cussed at  length  and  many  authorities  are 
collated  in  a  note  to  Hager  v.  Walker,  129 
Am.  St.  Rep.  238,  249  [128  Ky.  1,  15  L.R.A. 
(N.S.)  196,  107  S.  W.  254],  wherein  an 
occupation  tax  on  real  estate  agents  was  de- 
clared unconstitutional.  Under  the  head  of 
mercantile  pursuits,  the  right  to  impose  a 
license  tax  on  the  occupation  of  vending  milk, 
meats,  weapons  and  ammunition,  tobacco  and 
the  like  is  supported.  Upon  the  subject  of 
licensing  the  occupation  of  hawkers  and  ped- 
dlers (paragraph  7),  it  is  said: 

'The  occupation  of  hawkers  and  peddlers 
is  one  which  from  early  times  has  been 
deemed  a  proper  subject  for  special  legisla- 
tive control  and  restriction,  particularly  in 
cities.  The  primary  purpose  for  regulating 
this  occupation  should  be  to  protect  the  public 
from  imposition  from  dishonest  traders.  It 
is  probable,  however,  that  most  regulations 
find  their  impulse  in  the  demands  of  estab- 
lished shopkeepers  for  protection  from  com- 
petition with  hawkers  and  peddlers.  So  that 
it  may  be  said  that  the  purpose  of  regulating 
the  occupation  of  peddling  is  to  protect,  on 
the  one  hand,  fair  traders,  especially  estab- 
lished storekeepers  residing  permanently  in 
cities  and  towns  and  there  paying  rent  and 
taxes  for  the  local  privilege,  from  being  un- 
dersold by  itinerant  persons,  and,  on  the 
other  hand,  to  guard  the  public  from  fraud 
and  imposition  not  infrequently  practiced  by 
such  traders  who  have  no  known  residence 
or  responsibility."  (State  v.  Cederaski,  80 
Conn.  478,  69  Atl.  19;  State  v.  Looney,  214 
Mo.  216,  29  L.R.A.  [116]  (X.S.)  412,  97  S. 
W.  934,  99  S.  W.  1165;  Saulsbury  v.  State, 
43  Tex.  Grim.  90,  96  Am.  St.  Rep.  837,  63 
S.  W.  568.) 

"...  That  persons  who  desire  to  ped- 
dle may  be  required  to  obtain  a  license  and 
pay  a  fee  therefor,  or  may  be  required  to 


pay  a  tax  for  the  privilege  of  following  their 
occupation,  is  attested  by  numerous  recent 
decisions.  .  .  .  Such  regulation  and  taxa- 
tion are  valid,  unless  made  partial,  unreason- 
able, oppressive,  or  discriminatory.  .  .  . 
There  is  no  doubt,  as  the  authorities  in  the 
preceding  paragraph  all  recognize,  that  hawk- 
ers and  peddlers  may  be  placed  in  a  class  by 
themselves  for  license  purposes."  (129  Am 
St.  Rep.  277.  See  25  Cent.  Dig.  pp.  1113- 
1128;  21  Cyc.  364;  and  15  Am.  &  Eng.  Enc. 
of  Law   (2d  ed.)  pp.  290-303.) 

It  is  clear  that  the  license  tax  is  a  general 
law,  enforceable  in  every  part  of  the  state, 
regulating  ''the  business  of  selling  or  in  any 
manner  disposing  of  drugs  .  .  .  within 
this  state"  by  itinerant  venders,  as  that  term 
is  defined  in  section  3  of  the  act.  That  it  is 
a  general  law  of  the  state  is  shown  by  the 
language  "within  this  state"  in  section  1  and 
''itinerant  venders  doing  business  in  this 
state"  in  section  2  of  the  act;  that  the  li- 
cense tax  must  be  paid  to  the  state  board  of 
pharmacy  "for  the  use  and  benefit  of  the 
state  of  California;"  that  it  shall  constitute 
a  special  fund  for  the  enforcement  of  this 
act,  and  of  the  provisions  of  the  act  or  acts 
creating  such  board  of  pharmacy;  and  that 
an  annual  statement  is  required  to  be  filed 
by  such  board  with  the  controller  of  the 
state.  The  charge,  it  is  to  be  noted,  was 
brought  by  an  inspector  of  the  state  board 
of  pharmacy. 

On  the  subject  of  the  police  power,  it  was 
said  by  Mr.  Justice  Sloss  in  Plumas  County 
V.  Wnieeler,  149  Cal.  762,  87  Pac.  910,  which 
declares  constitutional  a  county  ordinance 
fixing  a  license  fee  on  the  business  of  raisings 
herding,  grazing,  and  pasturing  sheep  and 
lambs  within  the  county: 

"The  principles  affecting  the  right  of  leg- 
islative  bodies   in   the   exercise   of   what   is 
known  as  the  'police  power,'  to  place  restric- 
tions  upon   the  conduct   of   lawful   pursuits 
and  occupations,  are  well   settled,  although 
there   is   often   great   difficulty   in   applying 
these  principles  to  a  given  state  of  facts.    It 
is  within  the  legislative  discretion  to  place 
such  restrictions  upon  the  use  of  any  prop- 
erty or  the  conduct  of  any  business  as  may 
be  reasonably  necessary  for  the  public  safety, 
comfort,  or  health.     'The  police  pow^er,  the 
power  to  make  laws  to  secure  [117]  the  com- 
fort,  convenience,  peace,  and  health,  of  the 
community,  is  an  extensive  one  and  in  its  ex- 
ercise a  very  wide  discretion  as  to  what  is  need- 
ful or  proper  for  the  purpose  is  necessarily 
committed  to  the  legislative  body  in  which  the 
power  to  make  such  laws  is  vested.'      (Ex 
parte  Whitwell,  98  Cal.  73,  35  Am.  St.  Rep. 
152,  19  L.R.A.  727,  32   Pac.  870.)      'Rights 
of  property,  like  all  other  social  and  conven- 
tional rights,  arc  subject  to  such  reasonable 
limi tuitions  in  their  enjoyment  as  shall  pre- 
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vent  them  from  being  injurious,  and  to  such 
reasonable  restraints  and  regulations  estab- 
lished by  law,  as  the  legislature,  under  the 
governing  and  controlling  power  vested  in 
them  by  the  constitution,  may  think  necessary 
and  expedient/  (Com.  v.  Alger,  7  Cush. 
(Mass.)  53.)  .  .  .  The  mariner  and  ex- 
tent of  such  regulation  are  primarily  legis- 
lative questions,  and  the  courts  will  not  in- 
terfere unless  it  clearly  appears  that  the 
legislature  had,  under  the  guise  of  regulation, 
imposed  an  arbitrary  or  unreasonable  burden 
upon  the  use  of  property  or  the  pursuit  of 
an  occupation.  But  the  legislative  determina- 
tion is  not  conclusive." 

We  think  that  the  legislation  is  well  with- 
in the  police  power  of  the  state.  The  sub- 
ject matter  is  one  "which  from  early  times 
has  been  deemed  a  proper  subject  for  special 
legislative  control  and  restriction."  (Hager 
V.  Walker,  128  Ky.  1,  129  Am.  St.  Rep.  249, 
15  L.R.A.(NJS.)  195,  107  S.  W.  254.)  The 
amount  of  the  license  tax  cannot  be  said  to 
be  ''oppressive  or  dicriminatory."  (Plumas 
County  V.  Wheeler,  149  Cal.  763,  87  Pac. 
909;  In  te  Miller,  13  Cal.  App.  567,  110  Pao. 
139.)  The  law  applies  uniformly  upon  the 
whole  of  a  single  class  of  clearly  defined  in- 
dividuals, and  the  elassification  is  founded 
upon  a  natural,  intrinsic  and  constitutional 
distinction.  (Ex  p.  Koser,  60  Cal.  177;  Abeel 
V.  Clark,  84  Cal.  226,  24  Pac.  383;  Cody  v. 
Murphey,  89  Cal.  522,  26  Pac.  1081;  Foster 
V.  Board  of  Police  Com'rs,  102  Cal.  483,  41 
Am.  St.  Rep.  194,  37  Pac.  763;  People  v. 
Central  Pao.  R.  Co.  105  Cal.  576,  38  Pac.  905; 
Murphy  v.  Pacific  Bank,  119  Cal.  334,  51  Pac. 
317;  Rode  v.  Siebe,  119  Cal.  518,  39  L.R.A. 
342,  61  Pac.  869 ;  Vail  v.  San  Diego  County, 
126  Cal.  35,  58  Pac.  892;  Murphy  v.  Pacific 
Bank,  130  Cal.  542,  62  Pac.  1069;  Ruperich 
V.  Baehr,  142  Cal.  190,  75  Pac.  782;  Kaiser 
Land,  etc.  Co.  v.  Curry,  155  Cal.  638,  103 
Pac.  341;  Lewis  v.  Curry,  166  Cal.  93,  103 
Pac.  493;  and  Ex  p.  Yun  Quong,  159  Cal. 
508,  Ann.  Cas.  1912C  969,  114  Pac.  835.) 

[118]  And  it  is  plain  that  the  legislature 
only  intended  to  regulate  the  business  of 
selling  drugs  by  itinerant  venders  within  the 
limits  of  the  police  power  of  the  state  and 
did  not  assume  to  exercise  the  power  of  taxa- 
tion for  the  purposes  of  revenue. 

Second:  If  the  law  is  in  all  other  respects 
valid,  does  the  third  proviso  of  section  2  of  ' 
the  act  as  amended  in  1907  (Stats.  1907,  p. 
765),  relating  to  the  exemption  of  ex-Union 
soldiers  and  sailors,  render  the  act  uncon- 
stitutional ? 

The  grounds  urged  by  the  petitioner  against 
the  constitutionality  of  the  third  proviso  are 
thus  stated  in  the  final  brief: 

"1.  It  contravenes  section  one  of  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States,  in  this: 


"(a)  It  denies  to  persons  within  the  juris- 
diction of  the  United  States  the  equal  pro- 
tection of  the  law. 

''2.  Said  statute  is  inhibited  by  section 
eleven  (11)  of  article  one  (1)  of  the  con- 
stitution of  California  in  this: 

"  (a)  It  is  of  a  general  nature  and  does  not 
have  uniform  operation. 

"3.  It  is  repugnant  to  section  twenty-one 
(21)  of  article  one  (1)  of  the  constitution  of 
California,  in  this: 

"(a)  It  grants  to  a  certain  class  of  citizens 
privileges  and  immunities  which,  upon  the 
same  terms,  are  not  granted  to  all  citizens.*' 
The  act  creating  the  exemptions  was  adopt- 
ed by  the  l^islature  in  1905  (Stats.  1905,  p. 
307),  and  provides: 

'^Section  1.  That  on  and  after  the  passage 
of  this  act  all  ex-Union  soldiers  and  sailors, 
honorably  discharged  from  the  military  or 
marine  service  of  the  United  States,  shall 
be  permitted  to  vend,  hawk  and  peddle  goods, 
wares,  fruits  or  merchandise  not  prohibited 
by  law,  in  any  county,  town,  village,  incor- 
porated city  or  municipality  within  this 
state  without  a  lic^ise;  provided,  said  soldier 
or  sailor  is  engaged  in  the  vending,  hawking 
and  peddling  of  the  goods,  wares,  fruits  or 
merchandise  for  himself  only. 

^'Section.  2.  Upon  the  presentation  of  his 
certificate  of  discharge  to  the  license  collector 
of  any  county,  town,  village,  incorporated 
city  or  municipality  in  this  state,  and  show- 
ing proofs  of  his  identity  as  the  person 
named  in  his  certificate  of  honorable  dis- 
charge, the  license  collector  shall  issue  to 
said  ex-Union  soldier  or  sailor  a  license,  but 
such  license  shall  be  free,  and  said  license 
collector  shall  not  collect  or  demand  for  the 
county,  tow|i,  village,  incorporated  city  or 
municipality  [119]  any  fee  therefor ;  provided 
that  nothing  in  this  act  shall  authorize  said 
soldiers  or  sailors  to  sell  intoxicating  liq- 
uors." 

The  third  proviso  reads:  "Provided,  how- 
ever, that  notliing  in  this  act  shall  be  held 
to  repeal  or  modify  the  provisions  of  an 
act  approved  March  20,  1906,  *An  act  permit- 
ting all  ex-Union  soldiers  and  sailors  of  the 
civil  war,  honorably  discharged  from  military 
or  marine  service  of  the  United  States,  the 
right  to  vend,  hawk  and  peddle  goods,  wares, 
fruits  or  merchandise  not  prohibited  by  law, 
in  any  county,  town  or  village,  incorporated 
city  or  municipality  in  the  state  of  California, 
without  paying  a  license.' " 

The  language  of  the  complaint  regarding 
the  exemptions  is  as  follows:  ".  .  .  and 
that  the  said  Charles  Gilstrap  was  not  then 
and  there  an  ex-Union  soldier  or  sailor  of 
the  civil  war,  honorably  discharged  from 
military  or  marine  service  of  the  United 
States,  as  defined  in  an  act  entitled  'An  act 
permitting  all  ex-Union  soldiers  and  sailors 
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of  thfi  civil  war,  honorably  discharged  from 
the  military  or  marine  service  of  the  United 
States,  the  right  to  vend,  hawk  and  peddle 
goods,  wares,  fruits  or  merchandise  not  pro- 
*  hibited  by  law,  in  any  county,  town  or  vil- 
lage, incorporated  city  or  municipality  in 
the  state  of  California,  without  paying  a 
license,*  approved  March  21,  1907." 

The  petitioner  admitted  on  the  trial  in  the 
justice's  court  that  he  was  not  a  discharged 
ex-Union  soldier  or  sailor  of  the  United 
States. 

In  our  opinion  it  is  not  necessary  to  a  de- 
cision on  the  merits  of  the  pending  writ  to 
determine  the  constitutionality  of  the  exemp- 
tion act  for  the  reason  that  the  legislature 
did  not  intend  that  it  should  have  any  ap- 
plication to  a  license  tax  imposed  by  the 
state. 

The  legislation  in  which  the  proviso  is 
found,  it  has  been  shown,  is  a  law  enforceable 
throughout  the  state,  and  the  language  of  the 
proviso  plainly  indicates  that  the  exemption 
applies  only  to  a  license  tax  of  "any  county, 
town  or  village,  incorporated  city  or  munici- 
pality in  the  state  of  California." 

The  oflSce  of  a  proviso  is  described  in  Minis 
V.  U.  S.  15  Pet.  445,  10  U.  S.  (L.  ed.)  799, 
where  it  is  said:  "The  office  of  a  proviso, 
generally,  is,  either  to  except  something  from 
the  enacting  clause,  or  to  qualify  or  restrain 
its  generality,  or  to  exclude  some  possible 
ground  of  miainierpretation  of  ity  as  [120] 
extending  to  cases  not  intended  by  the  legis' 
laiure  to  be  brought  within  its  purvieic." 
(The  italics  are  ours.) 

Tlie  Exemption  Act  of  1905  (Stats.  1905, 
p.  307)  provides  that  all  ex-Union  soldiers 
and  sailors  honorably  discharged  from  the 
military  or  marine  service  of  the  United 
States  shall  be  permitted  to  vend,  hawk  and 
peddle  goods  "in  any  county,  town  or  vil- 
lage, incorporated  city  or  municipality  with- 
in this  state"  without  a  license.  The  third 
proviso  is  to  the  effect  that  the  legislation 
imposing  the  license  tax  shall  not  be  held 
to  repeal  or  modify  the  Exemption  Act  as  it 
affects  the  legislative  authority  of  counties, 
towns,  villages,  incorporated  cities  or  munici- 
palities within  the  state.  In  other  words, 
the  proviso  is  merely  a  legislative  disclaimer 
of  any  intention  to  interfere  in  any  sense 
with  the  Exemption  Act  of  1905.  But  this 
is  not  the  equivalent  of  extending  its  opera- 
tion and  it  cannot,  therefore,  be  held  to  ap- 
ply to  persons  required  to  pay  the  state 
license  tax. 

Upon  the  subject  of  exemptions  in  a  license 
tax  see  32  Cent.  Dig.  p.  2567  and  25  Cyc. 
021. 

It  is  to  be  noted  that  the  Exemption  Act 
of  1905  is  only  referred  to  in  the  amending 
statute  of  1907.  The  subject  of  exemptions 
forms  no  part  of  the  original  statute  of  1903, 
nor  is  it  referred  to  in  the  amendment  of 


1909.  Nor  again  does  the  Exemption  Act 
directly  or  indirectly  refer  to  the  act  of 
1903.  These  omissions  are  significant  since 
the  acts  of  1903,  1907  and  1909  all  relate,  as 
we  have  seen,  to  a  general  law  of  the  state 
as  distinguished  from  a  local  law  or  ordi- 
nance. The  complaint  expressly  refers  to  the 
license  statute  of  1907. 

It  was  clearly  the  intention  of  the  legisla- 
ture to  limit  the  application  of  the  Exemp- 
tion Act  of  1905  and  the  proviso  of  1907  to 
local  laws  or  ordinances.  They  have  no  other 
scope  or  purpose. 

The  conclusion  that  the  proviso  is  not 
aimed  at  the  state  license  tax  obviates  the 
necessity  of  deciding  whether  ex-Union  sol- 
diers and  sailors  who,  "as  principal  or  agent, 
shall  conduct  as  an  itinerant  vender  the 
business  of  selHng  or  in  any  manner  dispos- 
ing of  drugs,  nostrums,  ointments  or  any 
appliances  for  the  treatment  of  disease 
.  .  ."  belong  in  the  category  fixed  by  the 
Exemption  Act,  which  declares  that  ex-Union 
soldiers  and  sailors  "shall  be  permitted  to 
vend,  hawk  and  peddle  goods,  wares,  fruits  or 
merchandise  .  .  .  ,"  provided  they  so  vend, 
hawk  and  peddle  for  themselves  only. 

[121]  It  having  been  held  that  the  legis- 
lation prescribing  the  license  tax  is  valid,  and 
that  the  third  proviso  of  the  Amendatory 
Act  of  1907  has  no  application  thereto,  thi* 
question  now  remains  whether  the  writ  should 
be  granted  because  of  the  allegations  of  the 
complaint  referring  to  the  proviso.  But  since 
the  proviso  has  no  application  to  the  state 
license  tax,  such  allegations  must  be  treated 
is  surplusage  and  disregarded.  The  com- 
plaint still  states  facts  sufficient  to  constitute 
the  offense,  and  the  justice's  court  having 
acquired  jurisdiction  over  the  person  of  the 
petitioner,  it  had  authority  to  hear  and  de- 
termine the  charge. 

Writ  discharged  and  petitioner  remanded. 

Sloss,  J.,  and  Lorigan,  J.,  concurred. 

Shaw,  J.  (oonowrring) . — I  see  nothing  in 
this  case  requiring  elaborate  statement,  pro- 
longed discussion,  or  the  citation  of  many  an- 
thorities.  Assuming  that  the  law  in  contro- 
versy is  an  exercise  of  the  police  power  and 
not  of  the  power  of  taxation,  the  questions 
presented  have  l<mg  been  settled  by  numerous 
decisions  and  are  comparatively  simple  and 
easy  of  solution.  Upon  that  hypothesis,  the 
decisions  in  Baccus  v.  Louisiana,  232  U.  S 
337,  58  U.  S.  (L.  ed.)  627,  34  S.  Ct.  439; 
Ex  p.  Campbell,  74  Cal.  20,  5  Am.  St.  Rep 
418,  15  Pac.  318;  and  Ex  p.  Coombs,  169  Cal. 
484,  147  Pac.  131,  establish  the  proposition 
that  a  law  regulating  a  business  which,  if 
unrestricted,  may  be  injurious  to  the  puhlh* 
health  or  safety,  violates  neither  the  stat*' 
nor  the  United  States  constitution. 

If,  however,  the  act  is  not  a  police  regula- 
tion but  an  act  imposing  a  tax  for  revenue. 
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it  might,  perhaps,  be  plausibly  urged  that  a 
law  imposing  an  occupation  tax  solely  upon 
itinerant  drug  peddlers,  leaving  all  other 
peddlers  and  all  other  mercantile  pursuits 
free  from  such  taxes,  would  be  an  improper 
discrimination  against  one  class  of  peddlers, 
on  the  ground  that  there  is  no  just  basis 
for  the  classification.  The  petitioner  argues 
that  it  is  a  revenue  tax  and  that  it  arbitrari- 
ly places  an  unequal  burden  upon  a  class. 
Justice  Lawlor  has  not  discussed  this  objec- 
tion. The  terms  of  the  act,  and  of  tlie 
Pharmacist  Act  to  which  it  refers,  satisfac- 
torily show  that  it  was  enacted  for  the  pur- 
pose of  regulation  and  not  of  revenue.  The 
charge  is  denominated  "a  license  fee."  [122] 
It  is  required  to  be  paid  to  the  state  board 
of  pharmacy  for  use  in  enforcing  this  act 
and  the  Pharmacist  Act  also.  The  latter 
creates  a  state  board  of  pharmacy  and  regu- 
lates the  business  of  selling  drugs  and  com^ 
pounding  prescriptions  in  this  state,  being 
undoubtedly  a  police  measure.  The  two 
acts  are,  therefore,  supplementary  to  each 
other  and  together  constitute  the  legislative 
plan  for  regulating  the  entire  business  of 
selling  drugs,  nostrums,  and  ointments.  The 
legislative  conclusion  that  the  fees  received 
from  the  peddlers  should  be  added  to  the 
fees  paid  under  the  Pharmacist  Act,  and  the 
whole  devoted  to  the  use  of  carrying  out  and 
enforcing  the  general  plan,  is  a  legitimate 
exercise  of  its  discretion  to  apportion  and 
apply  the  fund,  in  view  of  the  fact  that  the 
two  laws  are  to  be  r^arded  as  one  covering 
the  entire  subject.  This  indicates  the  intent 
to  regulate,  rather  than  to  tax.  The  law 
comes  within  the  rule  thus  stated  in  Plumas 
V.  Wheeler,  149  Cal.  763,  87  Pac.  911.  "It 
is  also  well  settled  that  the  power  to  regu- 
late a  business  may  be  exercised  by  means  of 
a  license  fee  or  charge.  The  amount  of  the 
license  fee,  however,  must  not  be  more  than 
is  reasonably  necessary  tor  the  purpose 
sought,  i.  e.,  the  regulation  of  the  business." 
The  legislative  judgment  as  to  the  amount 
is  conclusive,  unless  it  clearly  appears  to  be 
wrong.  In  view  of  the  uses  to  which  the 
license  fees  are  to  be  devoted  we  cannot  say 
it  exceeds  the  amount  reasonably  necessary. 

The  objection  growing  out  of  the  supposed 
exemption  of  ex-Union  soldiers  and  sailors 
has  no  foundation  in  fact.  As  Justice  Lawlor 
shows,  there  is  no  exemption  from  the  state 
license  fee.  The  act  of  1905  merely  exempts 
peddlers  of  all  kinds  of  goods  who  are  honor- 
ably discharged  ex-Union  soldiers  and  sailors 
from  paying  local  license  fees  imposed  by 
county,  city,  or  town  ordinances.  It  has  no 
application  to  a  state  license. 

I  believe  that  the  law  in  question  is  valid 
and  I  concur  in  the  judgment  that  the  peti- 
tioner be  remanded. 

Sloss,  J.,  and  Melvin,  J.,  concurred. 


ANQEixam,  C.  J.  {concun^g), — I  concur 
in  the  judgment,  and  generally  in  the  views 
expressed  in  the  opinion  of  Justice  Lawlor. 
That  the  act  involved  was  intended  solely 
as  a  regulatory  measure  designed  to  regulate 
the  business  of  [123]  selling  "drugs,  nos- 
trums, oilitments  or  any  appliances  for  the 
treatment  of  diseases,  deformities,  or  in- 
juries" by  itinercmt  venders  is  very  clear  to 
me.  I  am  also  satisfied  that  it  cannot  be 
held  as  matter  of  law  that  the  legislative 
judgment  as  to  the  amount  of  fee  or  charge 
reasonably  necessary  for  the  regulation  of 
that  business,  viz.:  one  hundred  dollars  for 
each  half  year,  is  wrong. 


NOTB. 

The  reported  case  holds  that  an  act  re- 
quiring a  license  to  engage  in  the  itinerant 
vending  of  drugs  is  a  valid  exercise  of  the 
police  power,  and  that  a  license  tax  of  $100 
for  each  half  year  is  not  unreasonable.  For 
a  comprehensive  discussion  of  the  statutory 
regulation  of  itinerant  physicians  or  vendors 
of  drugs,  see  the  note  to  Kirk  y.  State,  Ann. 
Cas.  1913D  1239. 


WEIiIiS 


V. 

ANN  ABaOR  RAIUtOAD  COMPANY. 


Michigan  Supreme  Court — January  4,  1915. 


1S4:  Mich.  1;  150  N.  W.  340. 


Railroads  —  Injnry  to  Person  ITear 
Station  Platform  —  Contribntory 
Neslieenee. 

Plaintiff,  an  elderly  woman,  knowing  that 
defendant's  car  was  late,  that  the  night  was 
dark,  that  the  platform  was  not  lighted,  and 
that  there  were  no  means  of  signaling  the  car, 
who  went  on  defendant's  right  of  way  some 
distance  from  the  platform  and  tried  to 
signal  the  car,  and  was  struck  by  the  moving 
car  and  injured,  was  guilty  of  contributory 
negligence  and  entitled  defendant  to  a  direct- 
ed verdict. 

[See  Ann.  Cas.  1912B  1242.] 

Argument  of  Connsel  —  Erroneons 
Statement  of  "Lmw, 

Opening  statement  of  plaintiff,  in  an  action 
for  personal  injury  on  defendant's  track,  call- 
ing attention  to  the  legal  proposition  that 
the  public  might  use  an  approach  to  a  sta- 
tion, that  when  plaintiff  went  through  a  gate 
in  its  right  of  way  which  had  been  used  as 
ah  approach  she  became  a  passenger,  entitled 
to  care  and  protection  as  such,  and  the  proxi* 
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mate  cause  of  the  injury,  as  he  understood  it, 
was  defendant's  violation  of  its  duty  to  stop 
to  take  her  up,  was  erroneous  as  an  argu- 
ment on  the  law  of  the  case. 

Asking  Jnry  What  They  Wonld  Take 
for  Similar  Injury. 

PlaintiiFs  closing  argument,  asking  the 
jury  which  one  of  them  would  accept  the 
injury  plaintiff  was  alleged  to  have  suffered 
for  a  stated  sum  of  money,  and  what  each 
juryman  would  think  it  worth  if  plaintiff 
was  his  wife,  was  reversible  error. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Livingston  county: 
Mines,  Judge. 

Action  for  damages.  Gertrude  E.  WelU, 
plaintiff,  and  Ann  Arbor  Kailroad  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  The  facts  are 'stated  in  the 
opinion.    REVEBSia). 

(histavus  OhlingeTf  Shields  d  Shdelda  and 
Alexander  L,  Smith  for  plaintiff  in  error. 

W.  P.  Van  Winkle  d  Son  and  Odell  Chnp- 
man  for  defendant  in  error. 

[2]  OSTBANDEB,  J. — Upon  the  line  of  the 
defendant  road,  and  a  few  miles  north  of 
Howell,  on  the  east  side  of  the  track,  is  a 
platform  made  of  cinders,  confined  on  each 
of  the  four  sides  by  timbers.  It  is  6  feet  wide 
east  and  west,  and  15  feet  long.  There  is  no 
building,  and  stops  there  are  made  by  gasoline 
cars  only,  and  only  upon  signal  or  to  dis- 
charge passengers.  It  is  called  Preston.  The 
line  runs  north  and  south  here,  crossing  an 
east  and  west  highway  some  240  feet  north  of 
the  platform  on  a  bridge  elevated  some  13 
feet  above  the  highway,  and  the  land  south 
of  the  highway  adjoining  the  defendant's  right 
of  way  is  called  the  Layton  farm.  The  high- 
way referred  to  is  fenced,  and  the  right  of 
way  is  fenced  on  both  sides.  The  buildings 
on  the  Layton  farm  are  west  of  the  right  of 
way  and  about  a  quarter  mile  south  of  the 
platform  at  Preston.  Members  of  the  Layton 
household  and  some  neighbors,  for  conveni- 
ence, reached  the  platform  by  a  journey 
through  the  fields  of  the  farm  to  an  opening 
in  the  right  of  way  fence,  coming  [3]  onto 
the  right  of  way  810  feet  south  of  the  plat- 
form, traveling  thence  up  the  right  of  way. 
The  only  other  route  from  the  Layton  house 
is  north  on  a  highway  to  the  east  and  west 
highway  above  mentioned,  along  the  east  and 
west  highway  east  to  the  right  of  way,  and 
down  the  right  of  way  south  to  the  platform. 
No  means  of  access  to  the  right  of  way  from 
the  highway  had  been  provided  It  was  gained 
only  by  climbing  from  the  highway  to  the 
elevation  of  the  right  of  way  or  by  climbing 
a  fence  or  fences.  Having  gained  the  right 
of  way  from  either  direction,  no  course  to 


the  platform  was  prepared  or  indieated  by  de- 
lendant,  intending  paesangerB  using  sucii  por- 
tion of  the  right  of  way  as  suited  convenience. 

Plaintiff,  a  woman  71  years  old,  lived  in 
Howell;  her  daughter  lived  on  the  I^yldn 
farnr.  Upon  two  occasions  in  1913  prior  to 
the  one  in  question  here,  plaintiff  had  usod 
the  defendant's  gasoline  motor  car  to  visit 
her  daughter,  alighting  at  the  Preston  plat- 
form, and  on  her  return  taking  passage  at 
the  platform.  To  and  from  the  platform  she 
ubed  the  defendant's  right  of  way  and  the 
route  across  the  fields.  In  this  manner  she 
reached  her  daughter's  house  on  the  morning 
of  July  31,  1013,  and  in  the  evening  left  the 
house  alone  to  return  to  Howell  by  the  car 
due  at  Preston  at  7:04  p.  m.  Later  she  was 
joined  at  the  platform  by  her  daughter,  who 
had  noticed  that  the  car  had  not  gone  south. 
It  was  concluded  that  the  plaintiff  should  re- 
turn to  the  house  and  remain  the  night,  and 
some  300  feet  on  the  trip  down  the  track  to 
the  house  had  been  accomplished  when  they 
heard  the  whistle  of  the  approaching  car. 
Turning,  they  observed  the  headlight  of  the 
car  then  crossing  the  bridge  over  the  Shia- 
wassee river  2,200  feet  north  of  the  platform. 
Retracing  their  steps,  plaintiff  and  her  daugh- 
ter again  approached  the  platform,  walking 
rapidly,  the  car,  or  its  light,  being  all  of  the 
time  in  [4]  full  view,  and  plaintiff,  as  it 
neared  her,  making  signals  by  waiving  her 
handkerchief  as  she  walked.  The  daughter 
reached  the  platform  and  from  there  signaled 
the  car,  using  her  kitchen  apron,  which  was 
light  brown  in  color.  The  car  did  not  stop. 
Plaintiff  claims  to  have  been  struck  by  it  80 
feet  south  of  the  platform,  after  about  half 
the  car  had  passed  her.  The  car  stopped  352 
feet  south  of  the  platform,  to  which  place 
plaintiff  and  her  daughter  walked.  The  train 
crew  offered  to  take  her  on  board,  carry  her 
to  the  platform,  the  Layton  farm  gate,  or  to 
Howell.  She  declined  to  ride,  and  the  car  went 
on.  This  occurred  about  8:30  p.  m.,  and  it 
was  dark.  Plaintiff's  description  of  what  took 
place  is,  in  part,  as  follows: 

"Q.  During  the  time  it  was  coming  straight 
on  this  stretch  of  track  you  could  see  the  head- 
light all  the  while? 

"A.  AH. the  while. 

''Q.  And  did  you  watdi  it  all  the  while? 

"A.  Yes. 

''Q.  At  the  same  time  you  were  walking 
rapidly,  trying  to  get  up  to  the  platform? 

"A.  Yes.  My  daughter  was  a  little  spryer 
than  myseH,  and  she  got  to  the  platform 
some  time  before  the  car  got  there. 

"Q.  And  all  the  time,  as  you  were  going 
on,  you  were  watching  and  could  see  the  car 
coming  with  the  headlight? 

"A.  Yes.  When  the  car  got  near  onough 
so  I  could  signal  I  took  my  handkerchief  in 
my  hand  and  raised  it  as  high  as  I  could.    I 
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was  atill  walking  toward  the  platform.  The 
<uur  was  coming  on  down  very  rapidly.  I 
think  the  car  was  running  faster  than  its 
usual  rate  of  speed  between  stops.  I  kept 
on  signaling  for  the  car. 

**Q.  They  didn't  stop  for  you? 

"A.  No. 

"Q.  Didn't  act  aa  though  they  saw  your 
aignal  at  all? 

"A.  They  didn't — ^no,  they  didn't  act  so. 

[5]  "Q.  And  the  car  kept  coming  so  far 
as  you  saw  it  at  the  same  rate  of  speed,  did 
it? 

"A.  Yes. 

"Q.  Didn't  it  slacken  up  before  it  got  to 
you? 

**A.  No. 

"Q.  Didn't  stop  at  all? 

"A.  No.    I  supposed  it  would,  but  it  didn't. 

"Q.  So  you  don't  think  it  slackened  up  a 
particle  in  answer  to  your  signals  before  it 
got  to  you? 

"A.  No;  it  didn't. 

"Q.  You  are  quite  sure  about  that? 

"A.  I  am.    I  am  sure  of  that. 

'^Q.  So  it  was  running,  when  it  got  up  to 
where  you  were,  it  was  running  as  fast,  you 
think,  as  it  had  been  anywhere? 

"A.  I  do. 

"Q.  After  you  saw  it? 

"A.  Yes. 

"Q.  And   it  was  running  faster  than  the 
usual  rate  of  speed  was? 
A,  x  es. 

**Q.  Where  were  you  on  the  track  when  you 
signaled? 

*'A.  I  was  on  the  outermost  part  of  the 
embankment. 

"Q.  Which  side  of  the  rails? 

"A.  On  the  east  side  of  the  rails. 

"Q.  With  which  hand  were  you  signaling? 

"A.  With  my  right  hand.  As  I  was  going 
towards  the  platform  I  was  on  the  east  side 
of  the  east  rail,  and  I  was  signaling  with  my 
right  hand,  and  I  was  going  as  rapidly  as 
I  could. 

''Q.  The  headlight  was  burning,  was  it? 

"A.  Yes. 

''Q.  So  you  could  see  it  plainly?  It  came 
along  at  a  speed  faster  than  usual  and  didn't 
stop  at  all? 

"A.  No. 

''Q.  As  it  came  to  you?  Are  you  quite  sure 
they  didn't  slacken  up? 

"A.  I  am. 

"Q.  There  can  be  no  doubt  in  your  mind? 

"A.  No,  not  a  particle. 

"Q.  Then  as  they  came  along  there  to  you, 
you  still  had  your  right  hand  up  signaling, 
didn't  vou? 

[«]   "A.  Yes. 

"Q.  Did  you  keep  your  hand  up  signaling 
until  after  the  car  struck  you? 

"A.  Until  it  struck  me.  I  guess  I  was 
about  three  rods  south  of  the  platform  when 
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the  car  struck  me.  I  don't  know  how  the 
car  struck  me.  I  was  as  far  from  the  east 
rail  as  I  could  get,  without  going  down  the 
embankment — should  think  I  was  8  feet 
from  the  east  rail,  but  I  am  not  sure. 
That  was  my  position  while  I  was  signaling. 

*'Q.  And  then  what  part  of  the  car  hit  you  ? 

"A.  I  can't  tell  you.  I  know — I  knew 
nearly  half  of  the  car  passed  me  while  I  stood 
there. 

"Q.  Before  it  struck  you? 

"A.  Yes. 

''Q.  Had  the  head  of  the  car,  the  front 
of  the  car,  got  by  you  before  you  were  struck  ? 

"A.  It  had. 

"Q.  And  what  part  of  your  body  did  the 
car  first  strike? 

"A.  I  couldn't  tell  you.  It  was  done  bo 
suddenly  I  don't  know  what  happened. 

''Q.  You  think  something  about  the  middle 
of  the  car  struck  you? 
'A.  I  guess  so. 

'Q.  In  the  excitement  there  did  you  step 
toward  the  car? 

"A.  No. 

"Q.  As  it  went  by  you? 

"A.  No. 

''Q.  How  do  you  explain  that  the  side  of 
the  car  somewhere  struck  you,  and  not  the 
front  end  of  it? 

"A.  I  can't  explain  it. 

"Q.  You  haven't  any  explanation? 

"A.  No. 

"Q.  Can  you  figure  it  out  in  any  way  what 
it  was  that  could  have  struck  you  there? 

"A.  No. 

"Q.  You  are  quite  sure  you  didn't  step 
toward  the  car? 

"A.  I  am;  certainly  I  am. 

"Q.  Did  you  have  your  left  hand  extended 
toward  the  car? 

[7]  "A.  No;  my  left  hand  was —  I  had  my 
handbag  on  it,  and  it  was  in  about  this  posi- 
tion. 

"Q.  Which  side  of  your  body  was  struck  by 
the  car,  do  you  know? 

"A.  Why,  it  was  the  front  of  the  body  that 
was  struck  by  the  car,  and  the  arms. 

'*Q.  Was  it  your  left  arm  and  left  hand, 
or  your  right  arm  and  right  hand  that  was 
first  struck  by  the  car? 

"A.  I  don't  know.  I  suppose  it  must  have 
been  this  one  [indicating  to  right  arm]  be- 
cause that  would  have  been  likely  to  have 
been  the  one,  but  I  guess  they  were  both  done 
very  near  together,  in  about  the  same  in- 
stant. 

"Q.  As  the  car  was  coming  down  there,  you 
stood  facing  it,  didn't  you,  you  stood  facing 
the  north? 

"A.  Yes,  I  guess  I  faced  the  west  a  little, 
expecting  they  would  stop. 

"Q.  The  car  was  coming  from  the  north? 
"A.  Yes. 
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''Q.  So  that  you  stood  there  by  the  rail,  or 
eight  feet  away  from  it,  as  you  say;  your 
right  shoulder  would  be  away  from  the  car, 
wouldn't  it,  and  your  left  one  be  closer  to  the 
car? 

"A.  Why,  no;  I  think  they  were  about  the 
same.     I  think  I  was  nearly  facing  the  car. 

"Q.  You  were  nearly  facing  the  car? 

"A.  Yes. 

"Q.  But  which  shoulder  would  be  nearer 
the  rail  as  you  stood  looking  north  facing  the 
cart 

"A.  Why,  I  was  facing  west  to  look  at  the 
car,  because  the  car  was  going  south. 

"Q.  The  car  was  coming  from  the  north, 
wasn't  it? 

"A.  Yes,  coming  from  the  north. 

"Q.  So  in  order  to  be  watching  the  car, 
as  you  stated,  seeing  the  headlight  all  the 
while,  you  would  have  to  be  turned  looking 
toward  the  north,  wouldn't  you? 

"A.  No,  looking  to  the  west. 

"Q.  nien  you  would  be  facing  the  west? 

"A.  Yes. 

"Q.  Would  you  turn  your  head  to  look  up 
the  track  to  the  north  to  see  a  car  coming? 

[8]  "A.  No;  I  had  been  until  the  car  was 
just  to  me,  and  then  I  faced  the  car. 

"Q.  Until  the  car  got  down,  the  headlight 
got  right  down  to  you,  then  you  had  been 
facing  the  north? 

"A.  I  had  been  facing  the  north. 

''Q.  As  it  got  right  next  to  you,  then  you 
turn  so  you  were  facing  the  west,  and  facing 
the  car  as  it  went  by  you? 

"A.  Yes,  sir. 

"Q.  And  you  don't  know  which  shoulder 
was  struck  first? 

"A.  I  think  it  must  have  been  this  one, 
but  they  were  done  both  so  quickly  [indicat- 
ing to  the  right  side]. 


**i 


*Q,  Now,  as  you  came  along  up  the  track, 
had  you  the  whole  distance  walked  as  far 
away  from  the  east  rail  of  the  track  as  you 
were? 

"A.  Yes. 

"Q.  So  the  whole  distance  up  you  had  kept 
about  eight  feet  outside  of  the  track  and 
parallel  with  it? 
A»  xes. 

"Q.  So  that  the  walking  there  was  reason- 
ably good  for  eight  feet? 

"A.  Yes. 

*<Q.  East  of  the  east  rail  of  the  track? 

"A.  Yes. 

"Q.  And  you  felt  that  it  was  probably  safer 
and  just  as  convenient  walking  as  to  walk 
between  the  rails,  didn't  you? 
^«  Xes. 

"Q.  So  the  roadbed  for  about  eight  feet  on 
the  side  of  the  rail  was  reasonably  level  and 
pretty  good  walking  all  the  way  from  the 
Layton  gate  up  to  the  platform? 

"A.  Yes. 


"Q.  And  where  you  were  hit,  it  is  your 
judgment  that  the  side  grading  there  for 
about  eight  feet  or  more  east  of  the  east  rail 
was  reasonably  level,  and  so  you  could  walk 
there  all  right? 

"A.  Yes. 

"Q.  You  said  something  about  some  dirt,  or 
ditch,  or  dirt,  that  was  farther  back  and 
away  from  where  you  had  been  walking? 

[9]  "A.  Yes. 

"Q.  And  wasn't  any  obstruction  at  all  to 
your  walking? 

"A.  No. 

"Q.  And  wasn't  in  the  way  at  all  for  your 
stepping  out  far  enough  to  ke^  away  from 
the  car  as  it  came  along  for  at  least  eight 
feet  through  there? 

"A.  Yes." 

After  a  noon  recess,  plaintiff,  on  redirect 
examination,  testified: 

"Q.  Mrs.  Wells,  you  said  something  about 
eight  feet  from  the  car  when  it  struck  you. 
Since  going  to  dinner,  have  you  thought  that 
testimony  over? 

*'A.  I  have  I  think  I  overestimated  the 
distance;  that  that  wasnt  ^gfat  feet,  or  I 
wouldn't  have  been  hit. 

"Q.  Has  anybody  explained  to  you  that  a 
car  didn't  extend  over  the  track  more  than 
some  24  to  30  inches,  scMnething  like  that! 

*'A.  They  have. 

"Q.  W^ho  was  it  did  that? 

"A.  Mr.  Chapman. 

''Q.  Learning  that  fact  and  knowing  you 
got  hit,  how  far  do  you  think  you  must  have 
been  from  the  track,  now? 

"A.  Probably  two  feet.  I  didn^t  moTc 
toward  the  train  or  try  to  catch  onto  iL 
One-half  the  car  had  passed,  I  think,  before 
I  was  hit.  I  had  not  moved  towards  the  car 
at  all.  I  was  in  a  somewhat  dazed  mental 
condition  by  the  shock.  I  presume  it  wa« 
about  a  quarter  of  an  hour  before  I  was  fullj 
possessed  of  my  faculties.  I  presume  I  got 
into  full  possession  of  my  faculties  before  I 
went  down  to  Mrs.  Layton's  but  I  am  not 
sure  of  that." 

As  to  the  speed  of  the  car,  the  testimonv  of 
the  daughter  agrees  with  that  of  the  mother. 
The  car  did  not  slow  down  before  it  passed  the 
station.  It  was  so  dark  that  each  could  dis- 
tinguish the  other's  form,  but  not  her  faoe. 
The  daughter  in  going  back  to  the  platform 
traveled  outride  of  and  on  the  east  side  of 
the  rails.  The  going  there  was  good.  The 
steps  for  [10]  entering  the  car  were  on  the 
side,  and  perhaps  half  way  down  the  car  from 
the  ends. 

It  is  alleged  in  the  declaration  to  have 
been  the  duty  of  defendant  to  build,  erect, 
and  maintain  a  safe  and  convenient  wav  br 
which  the  general  public  and  plaintiff  could 
reach  the  said  station  and  stopping  place,  to 
stop  its  motor  car  on  signal  at  the  usual 
stopping  place,  and  permit  plaintiff  to  take 
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passage  thereon,  to  light  the  premises  with 
sufficient  light  in  the  nighttime  so  that  per- 
sons taking  the  usual  way  to  approach  tlie 
station  could  be  seen  by  the  engineer,  and 
so  that  signals  to  stop  could  be  seen.  As  it 
was  known  to  defendant,  and  consented  to, 
that  persons  went  to  the  station  from  the 
south  along  the  rails  or  ties;  that  this  was 
the  only  way  to  the  station  from  the  south; 
that  defendant  had  provided  no  way  to  ap- 
proach the  station  from  any  direction  except 
over  and  along  its  tracks — ^it  became  and  was 
the  duty  of  defendant  to  use  care  and  caution 
not  to  collide  with  any  one  approaching  the 
station,  and  not  to  approach  the  station  in 
a  rapid  manner,  but  to  have  its  car  under 
control,  so  that  it  could  be  stopped  without 
running  by  the  station,  and  to  be  on  the  look- 
out for  persons  approaching  the  station;  it 
owed  to  plaintiff  the  particular  duty  when 
signaled  not  to  run  its  car  by  the  station, 
but  to  stop  it  at  the  usual  place  and  not  to 
run  it  300  feet  beyond  and  to  the  south  of 
the  station,  colliding  with  plaintiff;  it  owed 
a  duty  to  provide  some  mode  of  signaling  in 
the  dark.  Breaches  of  these  duties  are  al- 
leged. At  the  conclusion  of  plaintiff's  case, 
defendant  moved  for  a  directed  verdict  in  its 
favor  and,  the  motion  being  denied,  offered 
no  testimony. 

Appellant  discusses  the  exceptions  taken  at 
the  trial  and  the  objections  to  the  charge  un- 
der the  heads,  Misconduct  of  Counsel,  Errors 
in  the  Introduction  of  Evidence,  Improper 
Argument  to  the  Jury,  Errors  in  [11]  Charg- 
ing and  in  Refusing  to  Charge  the  Jury.  One 
<T round  of  the  motion  for  a  directed  verdict 
was  that  plaintiff  had  shown  herself  to  be 
l^uilty  of  negligence  which  contributed  to  her 
injury,  another,  which  was  also  the  ground 
of  numerous  objections  to  the  testimony  of- 
fered by  plaintiff,  was  that  the  failure  of  de- 
fendant to  maintain  approaches  to  the  plat- 
form was  an  immaterial  fact.  Hie  failure  of 
defendant  to  maintain  approaches  and  to 
light  the  station  are  among  the  facts  stated 
by  plaintiff's  counsel  in  opening  the  case  to 
the  jury,  in  which  opening  statement  the  duty 
of  the  defendant  in  this  behalf  is  asserted 
and  plaintiff's  claimed  rights  in  respect  there- 
to were  stated.    Counsel  said  in  part: 

"Now,  gentlemen,  we  call  your  attention 
and  the  court's  attention  at  this  time  to  this 
proposition  of  law :  That  this  way  that  they 
have  discharged  their  passengers  over  and 
received  them  over  was  an  approach.  It  was 
an  approach,  the  public  had  a  right  to  treat 
it  as  an  approach,  and  they  owed  all  the 
duties  and  responsibilities  of  an  approach, 
and  if  they  run  negligently  over  that,  they 
might  as  well  have  an  approach,  coming  off 
here,  and  then  run  some  death-killing  machine 
over  that,  as  to  have  run  over  this  approach 
with  a  train.     Now,  gentlemen,  the  moment 


Mrs.  Wells  went  through  that  gate,  if  your 
honor  please,  and  onto  this  place,  that  was 
an  approach,  and  had  been  used  for  an  ap- 
proach, and  the  moment,  gentlemen  of  this 
jury,  she  became  a  passenger  of  the  defendant, 
that  the  defendant  owed  her  the  duty  of 
a  passenger,  and  that  is,  gentlemen,  in  the 
management  of  their  trains.  It  was  their 
duty  to  manage  them  safely.  They  owed  the 
highest  degree  of  care  of  which  human  fore- 
sight, under  all  the  circumstances,  is  capable. 
Now,  I  want  to  call  your  attention  here  so 
you  will  understand  the  case.  This  is  not  any 
complaint  that  the  approaches  were  not  suffi- 
cient. What  we  shall  say  about  the  approach 
is  only  for  the  purpose  of  showing  you,  gentle- 
men of  the  jury,  that  Mrs.  Wells  was  justified 
in  using  this  as  an  [12]  approach.  The  proxi* 
mate  cause  of  the  injury,  we  contend,  was  the 
Ann  Arbor  Company  running  its  train  over 
this  approach  and  not  stopping  when  it  was 
signaled  at  the  proper  place,  but  they  ran 
over  this  approach  when  persons  were  using 
it  to  come  to  the  place  where  it  had  invited 
them.  When  they  did  that,  they  violated  that 
high  duty  that  the  law  of  eur  country  imposes 
upon  this  railroad  corporation  when  it  allows 
them  to  engage  in  this  business  which  is  for 
the  purpose  of  profit.  It  says.  In  doing  those 
things,  you  shall  handle  them  safe.  It  doesn't 
say  'reasonably  safe'  or  'ordinary  care,'  but 
it  says  'safe,'  and  upon  this  proposition  they 
told  Mrs.  Wells  just  as  much  as  though  they 
had  handed  her  a  paper. 

^'Mr.  Shields:  I  take  exception  to  the  argu- 
ment. 

"Mr.  Chapman:  I  withdraw  that.  They 
owed  her  the  duty  when  she  stepped  upon 
that  place;  they  said  to  her,  'This  is  safe;' 
that  'we  will  insure  you  that  you  do  not  get 
hurt  by  us  on  account  of  our  negligently  man- 
aging our  trains.'" 

The  court  advised  the  jury  that  it  was  the 
duty  of  the  defendant  to  provide  a  reasonably 
safe  and  convenient  means  to  reach  the  sta- 
tion, not  having  done  which,  plaintiff  was 
rightfully  upon  the  right  of  way;  that  it  was 
defendant's  duty  to  keep  a  sufficient  look- 
out to  discover  whether  there  were  persons  at 
the  station  signaling  the  car,  and  if  it  was 
so  dark  that  such  persons  could  not  be  seen, 
to  slow  the  speed  of  the  car  so  that  it  could 
stop  it  if  necessary;  that  if  they  found  that 
signals  were  given  upon  this  occasion  and 
defendant  did  not  regard  them  and  ran  its 
car  until  it  struck  the  plaintiff,  and  plaintiff 
was  without  negligence,  she  could  recover. 
The  jury  was  also  advised  that  if  plaintiff 
had  time  to  get  out  of  the  way  "after  she  had 
realized  that  the  car  was  not  going  to  stop 
at  the  station"  she  could  not  recover  unless 
defendant  was  guilty  of  gross  negligence. 
Thereafter  the  court  instructed  the  jury  upon 
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the  subject  of  gross  negligence,  applying  the 
doctrine  in  this  wise: 

[13]  ''And  if  said  engineer  did  actually  see 
Mrs.  Lay  ton  [the  daughter]  when  she  was 
signaling  the  train  to  stop,  as  she  has  testi- 
fied, and  saw  Mrs.  Wells  approaching  the 
station  in  the  manner  in  which  she  has  de- 
scribed, within  a  distance  where,  by  the  use 
of  reasonable  care,  the  engineer  could  have 
stopped  his  car,  and  he  saw  tliere  was  danger 
of  running  his  car  against  plaintiff  or  so 
near  her  that  the  plaintiff  might  be  struck, 
then  said  defendant  would  be  guilty  of  gross 
negligence,  and  plaintiff  would  be  entitled  to 
recover,  whether  she  was  guilty  of  contribu- 
tory negligence  or  not." 

In  argument  opposed  to  granting  the  mo- 
tion for  a  directed  verdict  one  of  the  counsel 
for  plaintiff  said  upon  the  subject  of  gross 
negligence: 

"In  the  first  place,  your  honor,  the  defend- 
ant was  guilty  of  gross  negligence  in  not  lights 
ing  its  premises  so  the  motormen  could  have 
seen  persons  congregating  at  the  platform 
and  signaling  them.  There  is  no  presumption, 
by  myself  at  least,  that  a  motorman  would 
be  so  malicious,  so  wanton,  so  calloused  to 
every  touch  of  humanity  that  he  would  want 
if  he  saw  these  women  there  signaling  and 
saw  them  signaling  at  the  regular  passenger 
station,  it  can't  be  that  he  is  such  a  monster 
that  he  wouldn't  have  stopped.  He  undoubt- 
edly didn't  see  them  because  the  railroad  com- 
pany had  neglected  its  duty  to  light  the 
premises,  and  if  your  honor  please,  and  if  he 
couldn't  see  them  and  he  knew  that  was  a 
place  where  people  approached  the  crossing, 
he  knew  that  a  party  had  gone  up,  or  the 
defendant  knew  that  a  party  had  gone  up 
there  that  morning  from  Howell  and  would 
naturally  want  to  take  the  train  back  to 
Howell  that  night,  and  if  he  couldn't  see 
whether  people  were  congregating  there  to 
take  it  or  not,  he  owed  a  duty  to  be  careful, 
according  to  the  circumstances,  and  approach 
that  crossing  with  his  train  under  control, 
and  that  is  alleged  as  one  of  the  duties  he 
owed  in  these  premises.  They  are  guilty  of 
gross  negligence,  if  your  honor  please,  in  not 
protecting  their  passenger,  who  was  seeking 
to  take  passage  upon  the  train,  by  proper  con- 
duct. First,  by  lights;  second,  by  not  ap- 
proaching [14]  their  station  as  they  ought 
to;  and,  third,  your  honor,  in  colliding  with 
the  woman  at  all." 

No  theory  of  discovered  negligence  of  de- 
fendant is  indicated  by  the  declaration.  These 
considerable  references  to  the  record  are  made 
to  show  how  wide  a  range  the  testimony  took 
and  how  many  subjects  were  covered  by  the 
charge  of  the  court,  when  in  fact  the  real 
issue  was  a  narrow  one.  No  one  disputes 
the  right  of  plaintiff  to  go,  as  she  did  go,  to 
a  place  upon  the  platform  which  was  defend- 


ant's place  to  stop  its  gasoline  cars  to  take 
on  and  discharge  passengers.  If  defendant 
had  maintained  a  safe  and  convenient  way 
from  the  north  to  the  platform,  the  fact 
might  have  been  shown,  perhaps,  as  affecting 
the  right  of  the  plaintiff  to  be  where  she  was, 
but  as  affecting  the  defendant's  negligence,  it 
was  immaterial,  because  it  was  not  on  ac- 
count of  the  absence  of  such  a  way  that  plain- 
tiff was  injured;  she  did  not  approach  the 
platform  from  the  north,  and  did  approach 
it  by  the  convenient  way  across  the  farm 
and  from  the  south.  Yet  it  is  plain  that 
considerable  was  made  of  tiie  fact  that  ap- 
proaches to  this  platform  from  both  directions 
were  not  maintained.  Again,  considerable 
was  made  of  the  fact  that  the  platform  was 
not  lighted  and  provided  witii  8<Mne  means 
of  signaling  a  car.  Reference  to  the  time- 
table. Exhibit  M,  discovers  that  no  car  was 
scheduled  to  stop  at  Preston  at  an  hour  when. 
in  the  summer  season,  a  light  would  be  neces- 
sary or  even  convenient.  It  is  assumed  that 
these  matters  probably  affected  the  jury,  since 
it  is  clear  that  the  injury  was  the  result  of 
plaintiff's  carelessness. 

Assuming  that  defendant  was  negligent  in 
any,  or  in  all,  of  the  respects  alleged  in  the 
declaration,  the  injury  cannot  be  reasonably 
ascribed  to  its  negligence.  Plaintiff  knew  the 
car  was  late;  that  the  night  was  [15]  dark; 
that  the  platform  was  not  lighted;  that  no 
means  of  signaling  the  car  had  been  provided. 
She  tried,  properly  enough,  to  signal  the  car. 
She  wanted  to  go  home.  But  it  is  obvious 
that  she  had  no  occasion  to  place  herself  in 
a  position  of  danger,  and  equally  obvious  that 
the  conditions,  as  they  appeared  to  her,  did 
not  invite  her  into  a  place  of  danger.  She  was 
in  no  danger  except  from  the  moving  car. 
There  was  every  evidence  that  it  would  not 
stop  at  the  platform.  If  the  motorman  saw 
the  signals,  and  saw  her,  but,  for  any  reason 
had  determined  not  to  stop  at  this  station, 
he  could  not  suppose  that  she  would  stand, 
or  walk,  so  near  the  car  as  to  be  struck  by  it. 
Unfortunate  as  the  affair  was,  it  is  clear  that 
plaintiff's  want  of  ordinary  care  contributed, 
at  least,  to  the  result.  For  this  reason  the 
court  should  have  granted  the  motion  for  a 
directed  verdict. 

Errors  were  committed  by  counsel  for  plain- 
tiff in  making  the  opening  statement  to  the 
jury  and  in  the  closing  argument.  The  rule 
was  violated  in  opening  the  case  to  the  jury. 
A  proper  opening  statement  to  a  jury  is 
neither  an  argument  of  the  facts  nor  a  dis- 
cussion of  the  law  of  the  case. 

A  proper  closing  argument  does  not  permit 
counsel  to  ask  the  jury  which  one  of  then 
would  accept  the  injury  plaintiff  is  alleged 
to  have  suffered  for  a  stated  sum  of  money, 
or,  in  a  case  like  this  one,  to  ask  a  juryman 
what  he  would  think  it  worth  if  plaintiff  was 
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his  wife.  Although  admonished  by  the  court, 
counsel  repeated  and  elaborated  such  appeals 
to  the  jury. 

Counsel,  apparently  in  good  faith,  defends 
his  action  in  closing  the  case,  and  this  is  the 
reason  for  doing  more  than  merely  advert  to 
the  subject  here.  He  directs  our  attention  to 
the  opinion  in  Detroit,  etc.  R.  Co.  v.  Van 
Steinburg,  17  Mich.  90,  119,  where  it  is  said, 
in  effect,  that  in  determining  whether  an 
injured  person  did  or  did  not  act  prudently, 
in  view  [16]  of  circumstances  presented  to 
him,  the  jury  must  place  themselves  in  the 
position  of  the  injured  person  and  examine 
the  circumstances  as,  at  the  time,  they  were 
presented  to  him.  This  is  a  long  ways  from 
the  position  that,  in  estimating  the  damages 
which  should  be  awarded  for  a  particular  in- 
jury, the  jury  may  fix  such  sum  as  they  would 
be  willing  to  accept  and  suffer  the  injury,  or 
such  sum  as  they  would  accept  if  a  wife  or 
other  member  of  the  family  was  so  injured. 
Counsel  should  not  ask  a  jury  to  adopt  this 
rule  for  awarding  damages  because  it  is  not 
the  true  rule.  If  a  court  were  to  advise  a 
jury  that  such  a  rule  should  be  followed,  the 
error  would  be  immediately  apparent.  See, 
among  other  cases  holding  that  the  argument 
was  reversible  error,  Morrison  v.  Carpenter, 
179  Mich.  207,  Ann.  Cas.  1915D  319,  146  N. 
W.  106;  Hughes  v.  Detroit,  161  Mich.  283, 
126  N.  W.  214,  137  Am.  St.  Rep.  504. 

No  new  trial  will  be  granted. 

Brooke,  C.  J.,  and  McAlvay,  Stone,  Bird, 
&nd  Steere,  JJ.,  concurred  with  Ostrander,  J. 

MooBB,  J. — I  think  the  questions  involved 
were  for  the  jury,  and  that,  except  for  the 
argument  of  counsel,  the  case  should  be 
affirmed,  but  because  of  the  argument  it 
should  be  reversed. 

Kuhn,  J.,  concurred  with  Moore,  J. 

Rehearing  denied  January  29,  1915. 


NOTE. 

Preprlety  of  Arsmnent  of  Comisel  In 
Personal  Injnry  Case  Asking  Jnry 
Wl&at  Tkej  Wemld  Take  for  Simi- 
lar Injury. 

A  majority  of  the  cases  hold  that  it  is  im- 
proper for  an  attorney,  in  his  argument  in 
a  personal  injury  case,  to  ask  the  jury  what 
would  compensate  them  for  a  similar  injury. 
Because  of  the  difference  in  the  language  used 
and  the  circumstances  governing  its  possible 
effect,  no  fixed  rule  can  be  laid  down,  and 
the  cases  are  for  that  reason  separately  stat- 
ed. 

In  West  Chicago  St.  R.  Co.  v.  Dedloff,  92 
111.  App.  547,  the  plaintiff's  attorney  ad- 
dressed the  jury  as  follows:  "You  will  do  a 
great  injustice  to  this  man  and  to  the  right 


and  cause  of  justice,  if  you  fail  to  find  the  de- 
fendant guilty  of  negligence,  and  give  this 
plaintiff  a  verdict  which  shall  be  fair  and  rea- 
sonably fair,  based  upon  what  you  or  any 
other  man  might  base  it,  if  he  had  sustained 
the  damage  that  this  man  has."  The  language 
was  held  to  be  improper  but  not  to  be  ground 
for  a  reversal.  The  court  said:  "We  are  of 
opinion  that  this  statement  was  subject  to 
criticism  in  that  it  might  be  taken  by  the 
jury  as  inviting  them  to  base  the  amount  of 
their  verdict  upon  considerations  other  than 
the  evidence.  .  .  .  Upon  consideration  of 
all  the  evidence  in  this  case,  we  think  that 
the  judgment  here  should  not  be  reversed 
upon  the  ground  of  this  statement  of  counsel.'' 

In  Merrill  v.  Tinkler,  160  Mich.  675,  125 
N.  W.  717,  a  widow  sued  a  saloonkeeper  un- 
der a  civil  damage  act  for  damages  for  the 
death  of  her  husband  while  intoxicated.  The 
plaintiff's  attorney  in  his  argument  said: 
''Deal  with  this  widow  as  you  would  like 
to  have  your  daughters  or  wives  dealt  with." 
The  court  immediately  interrupted  and  told 
the  jury  to  leave  out  entirely  any  considera- 
tion of  their  own  families.  It  was  held  that 
the  impropriety,  having  been  corrected  by  the 
court,  did  not  constitute  a  reversible  error. 

In  Hughes  v.  Detroit,  161  Mich.  283,  126  N. 
W.  214,  137  Am.  St.  Rep.  504,  the  attorney 
said:  "Would  you  take  all  the  money  in 
the  city  of  Detroit  and  have  your  sister  go 
through  what  this  young  woman  has  gone 
through  with?  .     You  have  anybody 

crippled  in  the  family,  or  where  their  useful- 
ness is  gone,  and  see  how  they  stand  the  care, 
and  wear  awaj  whatever  affection  there  may 
be.  .  .  .  As  my  associate  said,  you  would 
not  take  that  injury  for  all  the  money  that 
could  be  piled  up  in  front  of  us."  The  argu- 
ment was  held  to  be  inflammatory  and  preju- 
dicial and  to  be  a  cause  for  reversal. 

In  Morrison  v.  Carpenter,  179  Mich.  207, 
Ann.  Cas.  1915D  319,  146  N.  W.  106,  the  at- 
torney said:  "Give  him  what  you  think 
that  he  is  entitled  to.  Give  him  what  you 
think  he  ought  to  have.  Is  $10,000  too  much  ? 
Would  you  fall  in  that  sewer  for  $10,000  and 
take  your  chances?  Would  you  go  through 
life  that  way?  Would  you  have  your  son  go 
through  life  that  way?  Uneducated  boy, 
what  can  he  do?"  This  was  held  to  be  re- 
versible error. 

In  the  reported  case  it  is  held  to  be  im- 
proper for  the  attorney  to  aak  a  juror  what 
he  would  think  the  injury  wortli  if  the  plain- 
tiff had  been  his  wife. 

In  Gungrich  v.  Anderson  (Mich.)  155  N.  W. 
379,  the  attorney  exclaimed:  "Give  her 
[plaintiff]  what  you  would  want  your  mother 
or  sister  to  have  under  like  circumstances." 
That  language  was  held  to  be  improper.  ITie 
defendant's  counsel,  however,  failed  to  re- 
quest a  ruling  in  the  lower  court,  and  was 
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thereby  precluded  from  assigning  the  speech 
as  error  in  the  appellate  court. 

In  Southwestern  Tel.  etc.  Co.  v.  Andrews 
(Tex.)  160  S.  W.  218,  damages  were  asked 
for  mental  anguish.  It  was  held  to  be  im- 
proper for  the  plaintiff's  attorney  to  tell  the 
jury  to  allow  such  damages  as  would  com- 
pensate them  for  the  grief  that  they  would 
have  suffered  under  the  same  circumstances. 

In  St.  Louis,  etc.  R.  Co.  v.  Boback,  71  Ark. 
427,  75  S.  W.  473,  in  addressing  the  jury 
the  plaintiff's  lawyer  said:  "If  she  had  been 
injured  for  life,  has  she  asked  for  more 
money  than  she  ought  to  have?  She  asks  for 
$10,000.  Now,  I  ask  you,  what  does 
it  mean  to  have  your  wife  in  her  home 
in  that  condition?"  The  foregoing  language 
was  held  not  to  be  ground  for  reversal,  the 
propriety  of  so  much  thereof  as  is  within  the 
scope  of  the  present  discussion  not  being  di- 
rectly passed  on.  The  objection  made  was 
that  the  attorney  was  trying  to  ask  that  dam- 
ages should  be  allowed  the  family  as  well 
as  the  plaintiff.  The  court  said:  "The  ques- 
tion propounded  by  counsel  to  the  jury  'What 
does  it  mean  to  have  your  wife  in  her  home 
in  that  condition?'  would  indicate  that  coun- 
sel desired  the  jury  to  consider  the  injury  to 
the  family  of  plaintiff  as  well  as  that  suffered 
by  herself,  and  to  that  extent  the  argument 
was  improper;  but  we  can  see  from  the  whole 
extract  that  counsel  was  asking  damages  for 
injuries  to  plaintiff  only,  and  not  for  injuries 
to  others  of  her  household,  and  this  would 
probably  more  clearly  appear  if  the  whole 
argument  was  set  out.  Counsel  in  this  por- 
tion of  his  argument  states  no  facts  not  in 
evidence,  and  is  only  giving  his  opinion  of 
the  gravity  of  the  injury  proved.  If  there  be 
some  exaggeration,  we  must  remember  that 
it  is  within  the  province  of  counsel  for  plain- 
tiff in  an  action  for  damages  to  take  a  sympa- 
thetic view  of  his  client's  injuries,  and  to  in- 
dulge in  oratorical  flights  in  his  endeavor  to 
impress  his  views  upon  the  minds  of  the  jury. 
He  should,  of  course,  stick  to  the  law  and  the 
evidence  and  to  the  questions  at  issue,  and 
should  avoid  improper  appeals  to  the  jury; 
but  if  counsel,  in  the  remarks  above  set  forth, 
overstepped  the  bounds  of  legitimate  argu- 
ment to  any  extent,  we  think  it  clearly  ap- 
pears that  no  injury  resulted." 

In  Hale  v.  San  Bernardino  Val.  Traction 
Co.  156  Cal.  713,  106  Pac.  83,  it  appeared 
that  the  plaintiff's  husband  had  been  killed 
by  the  defendant.  In  addressing  the  jury, 
her  attorney  said  that  the  defendant  regarded 
the  death  as  a  business  matter  and  estimated 
the  life  as  not  being  very  valuable.  He  said 
that  the  plaintiff  and  her  child  realized  what 
they  had  lost,  and  that  they  might  have  to 
struggle  against  adversity  in  a  cold  world 
because  of  that  loss,  and  that  the  widow 
might  even  have  to  work  at  the  washtiib  to 


support  herself  and  her  child.  The  jurors 
were  asked  to  imagine  their  own  wives  and 
families  thus  deprived  of  their  only  hope  and 
support.  Those  remarks  were  held  to  be 
proper,  because  they  were  confined  to  tbe 
issues  and  to  the  elements  of  the  damages. 
The  court  said:  "We  do  not  think  the  argu- 
ments of  appellant's  counsel  were  so  grossly 
unfair  or  improper  as  to  require  this  court 
to  reverse  the  ruling  of  the  trial  court  to  the 
contrary.  Upon  such  questions  much  mnst 
be  left  to  the  discretion  of  that  court.  The 
judge. who  tries  the  cause  below,  hears  the 
argument,  sees  the  manner  of  its  delivery, 
observes  any  outward  manifestation  of  iU 
effect  upon  the  jury,  and  can  determine 
whether  it  is  unfair  and  pre  judical  in  the 
particular  case,  much  better  than  can  this 
court  upon  the  bare  printed  record.  .  .  . 
It  has  been  frequently  held  that,  in  determin- 
ing the  financial  loss  to  the  widow  and  infant 
child,  resulting  from  the  death  of  the  husband 
and  father,  the  jury  may  consider  the  finan- 
cial loss  accruing  from  the  deprivation  of  the 
society,  comfort,  care,  and  protection  of  the 
deceased  as'  well  as  of  his  support.  .  .  . 
The  plaintiffs'  counsel  had  the  right  to  ad- 
dress the  jury  u|>on  this  question  and  in 
doing  so  to  picture  to  the  imagination  the 
probable  pecuniary  privations  and  condition 
of  the  bereaved  widow  and  child  resulting 
from  the  absence  of  the  supporting  care  and 
protection  of  the  deceased.  Unless  the  right 
of  argument  is  to  be  restricted  to  a  much 
greater  degree  than  has  been  heretofore  con- 
sidered necessary  or  advisable,  there  can  be 
no  just  complaint  of  the  argument  we  have 
stated.  It  seems  to  have  been  directed  to 
the  question  at  issue  and  to  have  been  con- 
fined to  the  elements  of  damage  allowed  by 
law." 

In  Adams  Exp.  Co.  v.  Aldridge,  20  Colo. 
App.  74,  77  Pac.  6,  the  plaintiff's  counsel  ad- 
dressed the  jury  as  follows:  "Some  of  you, 
many  of  you,  are  married  men  and  have  fami- 
lies. How  much  would  you  take  to  have  your 
wife  run  down  in  the  public  street,  her  leg 
broken,  and  her  body  covered  with  cruel 
bruises?  How  much  would  you  take  to  have 
your  wife  run  down  in  the  public  street  and 
subjected  to  the  curious  gaze  of  the  gaping 
crowd?  How  much  would  you  take  to  have 
your  wife  knocked  from  her  bicycle,  rolled  in 
the  dirt  in  the  public  street,  and  humiliated 
and  made  the  spectacle  of  a  crowd  on  the 
public  street?"  The  defendant's  attorney  did 
not  interpose  his  objections  in  the  lower 
court,  and  the  address  could  not  be  considered 
in  the  appellate  court.  However,  the  latter 
court  seemed  to  approve  of  the  remarks.  It 
said:  "Wide  latitude  is  allowed  an  attomer 
in  advocating  his  client's  cause,  and  we  are 
not  prepared  to  say  that  by  the  langua^re 
quoted,  the  bounds  of  propriety  were  over- 
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stepped.  The  court  has  instructed  the  jury 
that  in  arriving  at  their  verdict  they  might 
take  into  consideration  the  character  and 
extent  of  the  plaintiff's  injuries,  and  the  pain 
she  suffered.  Damages  for  personal  torts  are 
not  measurable  by  fixed  rules.  The  amount 
which  may  be  recovered  is  left  largely  to  the 
discretion  of  the  jury.  It  is  evident  that 
when  counsel  used  the  language  complained 
of,  the  subject  of  his  comment  was  the  injury 
received  by  the  plaintiff.  There  is  nothing  in 
this  language  denunciatory  of  the  defendant, 
and  we  do  not  see  that  it  was  necessarily 
calculated  to  excite  in  the  minds  of  the  jury 
a  feeling  of  hostility  toward  the  defendant. 
Counsel  was  simply  picturing  the  situation 
in  such  manner  as  to  induce  action  by  the 
jury  favorable  to  his  client  in  their  estimate 
of  the  damages.  But  whatever  might  be  said 
regarding  the  propriety  of  the  remarks  at- 
tributed to  counsel,  there  was  no  objection 
interposed  to  them  at  the  time  they  were 
made,  nor  was  any  instruction  requested  con- 
cerning them;  and,  therefore,  even  if  they 
might  be  the  subject  of  censure,  the  defendant 
would  not  be  entitled  to  a  consideration 
here  of  the  question  respecting  them  which  is 
now  raised." 

In  Aldrich  v.  Concord,  etc.  R.  Co.  67  N.  H. 
380,  36  Atl.  252,  the  jury  was  asked  not 
to  be  ^'niggardly"  in  assessing  the  plaintiff's 
damages,  because  they  might  at  some  time 
appreciate  niggardliness  through  personal  ex- 
perience. The  appeal  was  held  not  to  be  so 
''legally  unfair"  as  to  require  a  new  trial  as 
a  matter  of  law. 

In  International,  etc.  R.  Co.  v.  Morin,  63 
Tex.  Civ.  App.  631,  116  S.  W.  656,  the  plain- 
tiff's counsel  said:  ''I  ask  you,  in  consider- 
ing plaintiff's  injuries,  to  consider  them  as 
you  would  have  a  jury  to  do  if  your  mother 
was  in  her  place ;  do  iinto  others  as  you  would 
have  others  do  unto  you;  this  is  the  Golden 
Rule,  and  it  is  a  good  rule  of  conduct  to 
follow."  The  propriety  of  the  remark  was 
not  passed  on  in  either  court,  because  the  at- 
torney voluntarily  withdrew  it,  whereon  the 
court  instructed  the  jury  to  disregard  it. 
The  appellate  court  said  that  the  result  of 
the  action  did  not  show  that  the  jury  had  been 
affected  and  the  judgment  waa  sustained. 
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Arkansas  Supreme  Court — January  18,  1915. 


lie  Ark.  370;  172  S.  W.  1018, 


ETldeaoe  —  Parol  to  Vary  Writliic  — 
Proof  of  Tr«at. 

An  express  trust  cannot  be  grafted  upon  a 
deed  absolute  in  form  by  oriS  testimony. 

Jtomt  laatmn&eiit  —  Siifflcieiicy  of  EtI- 
denoe  to  Show  Execution. 

In  a  suit  to  set  aside  a  deed  from  a  fatlier 
to  his  son,  evidence  held  insufficient  to  show 
that  a  contract  making  the  conveyance  sub- 
ject to  a  trust  was  executed  contemporaneous- 
ly with  the  deed  or  with  reference  to  the  deed. 

Snfflclency  of  Erideiioe  to  Show  Cob- 
tents. 

Evidence  of  the  contents  of  a  lost  instru- 
ment considered  and  held  not  to  be  of  the 
clear  and  ccmvincing  character  required  by 
law. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Scott  county : 
Falconeb,  Chancellor. 

Action  to  set  aside  deed.  Joseph  Queen  et 
al.,  plaintiffs,  and  Emma  Queen  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiffs appeal.     Affismbd. 


[370]  Appellants  instituted  this  action  in 
chancery  court  against  appellees  for  the  pur- 
pose of  setting  aside  a  deed  executed  by  John 
H.  Queen,  now  deceased,  to  his  son,  Albert 
Queen,  also  deceased.  The  fax^ts  so  far  as 
are  necessary  to  determine  the  issues  raised 
by  the  appeal,  briefly  stated,  are  as  follows: 

Appellants,  who  were  the  plaintiffs  below, 
are  the  heirs  at  law  of  John  H.  Queen;  ap- 
pellees, who  were  the  defendants  in  the  court 
below,  are  the  widow  and  children  of  Albert 
Queen,  who  was  a  son  of  John  H.  Queen.  The 
tract  of  land  in  controversy  is  situated  in 
Scott  County,  Arkansas,  and  was  formerly 
owned  by  John  H.  Queen.  John  H.  Queen 
and  his  children  removed  to  the  Indian  Ter- 
ritory, now  the  State  of  Oklahoma.  John  H. 
Queen  and  his  son  Albert  lived  in  the  eastern 
part  of  the  Territory  but  some  of  the  other 
children  lived  in  the  western  part  of  it.  On 
the  17th  day  of  January,  1895,  John  H. 
Queen  and  Nancy  Queen,  his  wife,  by  war- 
ranty deed,  conveyed  the  land  in  question 
to  his  son,  Albert  Queen.  [371]  The  con- 
sideration recited  in  the  deed  was  $1,000. 
John  H.  Queen  resided  with  his  son,  Albert 
Queen,  from  the  time  of  the  execution  of  tlie 
deed  until  his  death  some  time  in  December, 
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1895.  His  widow  continued  to  reside  with 
Albert  Queen  until  her  death  in  1911.  Albert 
Queen  died  intestate  on  the  7th  day  of  Sep- 
tember, 1913.  The  deed  from  John  H.  Queen 
to  Albert  Queen  was  filed  for  record  on  the 
17th  day  of  February,  1898. 

The  deposition  of  H.  R.  Ryburn  was  taken 
in  May,  1914.  He  testified  that  he  had  known 
the  land  in  controversy  for  twenty  years  and 
had  lived  on  it  fourteen  years;  that  he  first 
bought  the  place,  held  it  for  a  year  and  then 
let  it  go  back  to  John  H.  Queen;  that  he 
bought  it  before  he  moved  on  it  and  that  he 
held  it  as  a  renter  for  fourteen  years  under 
a  contract  between  him  and  John  H.  Queen 
and  his  son,  Albert;  that  the  contract  was 
drawn  up  and  signed  by  John  H.  Queen  and 
bis  son,  Albert  Queen,  at  his  house  and  ac- 
knowledged before  a  justice  of  the  peace; 
that  it  was  witnessed  by  Bill  Dodd  and  him- 
self; that  it  was  executed  about  twenty  years 
ago,  was  given  to  him  and  that  he  kept  it 
up  till  about  the  time  of  his  wife's  death; 
that  after  that  time  his  children  disposed 
of  it  in  some  way  or  other ;  and  that  the  rea- 
son he  kept  the  contract  was  because  he  was 
to  have  the  place  under  the  contract  as  long 
as  he  wanted  it.  He  was  asked  to  state  as 
fully  as  possible  the  contents  and  provisions 
of  the  contract,  and  he  answered  as  follows: 

"Well,  the  rent  of  the  place  was  to  go  to 
Albert  Queen  after  old  man  Queen's  death, 
for  the  support  of  Albert's  mother,  as  long 
as  she  lived  with  Albert.  If,  for  any  cause, 
she  went  any  place  else,  the  rent  was  to  go 
wherever  she  went.  That  is  the  main  part 
of  the  contract  about  the  rent.  This  con- 
tract called  that  at  Albert's  mother's  death 
that  if  he  would  pay  $1,000  as  stated  in  the 
contract  and  the  deed,  that  he  could  hold  the 
place.  This  deed  was  held  by  Albert  Queen 
and  was  made  by  his  father,  John  H.  Queen. 
If  Albert  did  not  pay  this  $1,000,  it  was  to 
go  to  the  children.  This  contract  further 
provided  that  I  was  to  keep  the  land  and  the 
rent  to  go  to  [372]  Albert's  mother.  Under 
the  contract  Albert  could  not  sell  the  land, 
and  I  kept  him  from  selling  it  twice.  Albert 
could  not  rent  the  land  as  long  as  I  stayed 
on  it. 

"I  paid  the  rent  to  John  H.  Queen  one 
year.  He  died  before  the  second  crop,  and  I 
paid  the  rent  to  Albert  Queen  thereafter.  I 
paid  the  taxes  on  the  land  while  I  had  it, 
and  took  the  taxes  out  of  the  rent.  I  cannot 
state  exactly  how  much  rent  I  paid  each 
year,  but  it  was  something  like  $200,  after 
deducting  taxes  and  expenses.  The  last  year 
I  paid  $303.90  above  expenses  and  taxes." 

Bill  Dodd  testified  that  he  was  acquainted 
with  the  land  in  question;  that  he  saw  the 
contract  at  Rvburn's  house  and  that  as  well 
as  he  remembered  Ryburn  was  living  on  John 
TuH's  place  at  that  time;  that  he  signed  the 


contract  as  a  witness  and  that  there  were 
present  John  H.  Queen,  Albert  Queen  and 
Henry  W.  Ryburn  and  his  boy;  that  the 
contract  was  not  read  to  him  and  that  he 
did  not  know  anjrthing  about  its  contents; 
and  that  this  was  about  a  year  and  a  half 
before  John  H.  Queen's  death. 

There  was  other  testimony  on  the  part  of 
appellants  tending  to  show  that  John  H. 
Queen  before  his  death  spent  a  part  of  his 
time  each  year  in  western  Oklahoma  with 
some  of  his  children  and  that  he  spent  the 
remainder  of  it  with  Albert  Queen,  who  re- 
sided in  eastern  Oklahoma. 

The  testimony  on  the  part  of  appellees  tend- 
ed to  show  that  John  H.  Queen  resided  with 
his  son,  Albert,  until  he  died  and  that  after 
his  death  his  widow  continued  to  reside  with 
him  imtil  she  died;  that  Albert  Queen  sub- 
sequently died  and  that  during  all  the  time 
from  the  date  of  the  execution  of  the  deed 
until  his  death  he  claimed  the  land  in  con- 
troversy. 

The  chancellor  found  the  issues  in  favor  of 
the  appellees;  and  to  reverse  the  decree  en- 
tered of  record  appellants  have  prosecuted 
this  appeal. 

CftrmicTiael,  Brooks,  Powers  d  Rector  for 
appellants. 

A,  G.  Lenting  for  appellees. 

[374]  Hart,  J.  {after  stating  the  facts). — 
The  deed  of  John  H.  Queen  to  his  son,  Albert 
Queen,  to  the  land  in  controv^sy,  executed 
on  the  17th  day  of  January,  1895,  was  a 
warranty  deed  in  common  form  and  conveyed 
a  fee  simple  title  to  the  lands  to  Albert 
Queen. 

(1)  It  is  conceded  by  counsel  for  appellant 
that  the  deed  being  absolute  in  form  an  ex- 
press trust  cannot  be  engrafted  upon  it  by 
oral  testimony,  and  that  is  the  effect  of  our 
decisions  upon  the  question.  It  is  well  set- 
tled by  the  decisions  of  this  court  that  oral 
proof  cannot  be  heard  to  engraft  an  express 
trust  upon  a  deed  absolute  in  form.  Mc- 
Donald V.  Hooker,  57  Ark.  632,  22  S,  W.  655 ; 
Veasey  v.  Veasey,  110  Ark.  389,  162  S.  W. 
45,  and  cases  cited. 

It  is  contended,  however,  by  counsel  for  ap- 
pellants that  the  proof  brings  this  case  with- 
in that  class  of  cases  where  there  is  an  ab- 
solute conveyance  on  the  one  hand  and  in 
return  a  written  declaration  of  trust  upon 
which  the  property  is  held.  That  is  to  say, 
that  John  H.  Queen  made  an  absolute  con- 
veyance to  Albert  Queen,  the  proposed  trus- 
tee, and  that  there  was  also  a  written  con- 
tract of  the  purposes  or  trust  upon  which 
Albert  Queen  was  to  hold  the  property.  To 
sustain  this  contention  they  rely  chiefly  upon 
the  testimony  of  H.  W.  Ryburn.  We  have 
copied  his  testimony  in  relation  to  the  writ- 
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ten  contract  which  was  executed  at  his  house 
between  himself  and  John  H.  Queen  and  Al- 
bert Queen  and  do  not  deem  it  necessary  to 
repeat  it  here.  It  is  true  he  testified  that 
the  contract  which  was  executed  on  that  oc- 
casion was  [375]  lost;  and  if  it  be  conceded 
that  his  testimony  was  sufficient  to  admit 
secondary  evidence  of  the  contents  of  the 
lost  instrument,  we  think  the  testimony  is 
too  vague  and  indefinite  and  that  the  sub- 
stance of  the  contract  is  not  satisfactorily 
proved. 

(2)  In  a  case  note  to  2  Ann.  Cas.  at  page 
41,  it  is  said  that  to  sustain  an  action  on  a 
note,  bond,  deed  or  other  instrument  which 
has  been  lost  or  destroyed,  the  contents  of 
the  instrument  must  be  shown  by  clear  and 
convincing  evidence.  A  number  of  cases  from 
many  states  are  cited  to  support  the  rule. 
Among  the  cases  cited  is  that  of  Hooper  v. 
Chism,  13  Ark.  406.  In  that  case  the  court 
held : 

"Where  such  bill  of  sale  is  alleged  to  be 
lost,  and  its  contents  as  alleged  are  denied  by 
the  answer  of  defendant,  they  should  be  sub- 
stantially proven,  where  no  copy  is  produced, 
by  a  witness  who  has  seen  or  read  the  in- 
strument, or  is  otherwise  enabled  to  speak 
with  some  degree  of  accuracy  as  to  its  con- 
tents, and  identify  it  as  the  one  executed  by 
the  party  to  be  charged." 

It  will  be  noted  that  Rybum  gave  his 
deposition  in  May,  1914.  He  said  that  the 
contract  in  question  was  executed  about 
twenty  years  before.  The  deed  from  John 
H.  Queen  to  his  son,  Albert,  was  executed  in 
January,  1895.  If  the  contract  in  question 
was  executed  twenty  years  before  Ryburn's 
testimony  was  given  it  was  executed  in  1894, 
prior  to  the  execution  of  the  deed  from  John 
H.  Queen  to  his  son,  Albert.  John  H.  Queen 
•died  in  December,  1895. 

Bill  Dodd,  who  also  witnessed  the  contract, 
said  that  he  did  not  remember  anything  about 
its  contents  because  it  was  not  read  over  to 
liim,  and  that  the  contract  in  question  was 
executed  about  a  year  and  a  half  before  old 
man  Queen  died.  This  would  also  place  the 
execution  of  the  contract  at  a  date  earlier 
than  tlie  date  of  the  execution  of  the  deed. 

Ryburn  also  testified  that  prior  to  the  ex- 
ecution of  the  deed  to  Albert  Queen  he  had 
Dtiade  a  contract  with  John  H.  Queen  for 
the  purchase  of  the  land  and  had  let  [376] 
the  land  go  back,  because  he  was  unable  to 
pay  for  it.  It  may  be  the  contract  he  is 
testifying  to  now  is  the  one  executed  when 
he  purchased  the  land.  In  any  event,  the 
testimonv  shows  that  it  was  executed  before 
the  deed  from  John  H.  Queen  to  his  son, 
Albert  Queen,  was  executed.  There  is  noth- 
ing in  the  record  tending  to  show  that  it  was 
executed  contemporaneously  with  the  deed  or 
with  reference  to  it.     It  may  be  that  prior 


to  the  execution  of  the  deed  John  H.  Queen 
had  entered  into  some  kind  of  written  con- 
tract with  his  son,  Albert,  and  that  later  the 
contract  was  changed  by  the  execution  of  the 
deed  in  queRtion. 

It  is  true  the  consideration  recited  in  the 
deed  is  $1,000  and  it  is  shovs-n  that  Albert 
Queen  had  no  means  with  which  to  pay  for 
the  land.  The  record  shows,  however,  that 
John  H.  Queen  at  the  time  he  executed  the 
deed  was  an  old  man  and  was  not  able  to 
work.  It  may  be  that  he  intended  to  provide 
a  home  for  his  wife  and  himself  during  their 
old  age  and  the  testimony  shows  that  he  lived 
with  his  son,  Albert,  until  he  died  and  that 
bis  widow  lived  with  him  for  several  years 
thereafter  until   she  died. 

The  deed  was  acknowledged  before  L.  E. 
Hoover,  a  justice  of  the  peace.  The  contract 
about  which  Ryburn  testified  was  acknowl- 
edged, he  says,  before  Squire  Youman,  a 
justice  of  the  peace.  Thus  it  will  be  seen, 
there  is  nothing  to  show  that  the  deed  and 
the  contract  in  question  were  executed  at  the 
same. time,  or  that  Albert  Queen,  the  grantee 
in  the  deed,  subsequently  executed  a  written 
declaration  of  trust  covering  the  land  em- 
braced in  the  deed. 

(3)  Moreover,  we  are  of  the  opinion  that 
the  substantial  contents  of  the  instrument 
were  not  proved  by  such  clear  and  satis- 
factory evidence  as  is  required  by  the  rule 
above  announced,  and  that  the  court  did  not 
err  in  finding  that  there  was  no  written 
declaration  of  trust  as  contended  for  by  coun- 
sel for  the  appellants.  Where  parties  re- 
duce their  contracts  to  writing,  the  obliga- 
tion and  duties  of  which  are  described  and 
limited  by  the  instrument  [377]  itself,  the 
security  which  is  expected  from  the  written 
instrument  would  be  much  impaired  if  the 
contract  could  be  established  upon  such  un- 
certain and  vague  impressions  as  have  been 
testified  to  by  the  witnesses  in  this  case. 

(4)  Again,  it  is  contended  by  counsel  for 
appellants  that  Albert  Queen  was  a  trustee 
ex  tnaleficio  within  the  rule  announced  in 
Bragg  V.  Hartney,  92  Ark.  65,  121  S.  W. 
1059,  and  like  cases.  We  do  not  think  it 
necessary  to  make  any  extended  comment  on 
this  contention.  It  is  sufllcient  to  say  that 
we  have  read  the  record  carefully  and  that 
there  is  a  total  absence  of  any  testimony 
tending  to  show  that  Albert  Queen  practiced 
any  actual  fraud  whatever  upon  his  father  to 
procure  the  deed.  Neither  do  we  think  the 
record  establishes  that  he  procured  the  deed 
through  undue  infiuence,  or  by  taking  ad- 
vantage of  his  father's  old  age  or  necessities. 
As  far  as  the  record  shows,  the  execution  of 
the  deed  was  a  free  and  voluntary  act  on 
the  part  of  John  H.  Queen  and  his  wife,  who 
were  at  the  time  of  sound  mental  condition. 

The  decree  will  be  affirmed. 
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NOTE. 

Snflolenoy  of  Proof  to  Establlsli  Cob- 
tents  of  Itost  Instmmeiit. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  sufficiency  of 
proof  to  establish  the  contents  of  a  lost  in- 
strument. A  collection  of  the  earlier  cases 
will  be  found  in  the  notes  to  Capell  v.  Fagan, 
2  Ann.  Cas.  37;  and  Scurry  v.  Seattle,  134 
Am.  St.  Rep.   1092. 

The  rule  seems  to  be  universal  that  a 
high  standard  of  proof  is  necessary  to  estab- 
lish the  contents  of  an  instrument  which  has 
been  lost.  The  amount  of  proof  which  will 
be  sufficient  is  variously  described  in  such 
terms  as  "clear  and  definite/'  "clear  and 
certain,"  "clear  and  satisfactory,"  "clear  and 
convincing,"  and  the  like.  Nemo  v.  Farring- 
ton,  7  Cal.  App.  443,  94  Pac.  874;  Hitchens 
V.  Ellingsworth  (Del.)  94  Atl.  903;  Smith  v. 
Lurty,  108  Va.  799,  62  S.  E.  789;  Johnson 
v.  McCoy,  112  Va.  580,  72  S.  E.  123;  McLin 
V.  Richmond,  114  Va.  244,  76  S.  E.  301; 
Leftwich  v.  Early,  115  Va.  323,  79  S.  E.  384; 
Scurry  v.  Seattle,  56  Wash.  1,  104  Pac.  1129, 
134  Am.  St.  Rep.  1092;  Margett  v.  Wilson, 
85  Wash.  98,  147  Pac.  628;  Neill  v.  Griner, 
85  Wash.  329,  147  Pac.  1137;  Telluric  Co.  v. 
Bramer  (W.  Va.)  86  S.  E.  177;  Dilger  v. 
McQuade,  158  Wis.  328,  148  N.  W.  1085; 
Heath  v.  Cuppel,  163  Wis.  62,  157  N.  W. 
627.  See  also  Shipley  v.  Shipley,  274  111. 
506,  113  N.  E.  906;  Lloyd  v.  Simons,  97 
Minn.  315,  105  N.  W.  902.  And  see  the  re- 
ported case.  In  McLin  v.  Richmond,  supra, 
the  rule  was  stated  as  follows:  "Where 
the  instrument  rises  to  the  dignity  and 
importance  of  a  muniment  of  title,  every 
principle  of  public  polie^  demands  that  the 
proof  of  its  former  existence,  its  loss,  and 
its  contents,  should  be  strong  and  conclu- 
sive, before  the  courts  will  establish  a  title 
by  parol  testimony  to  property  whidi  the 
law  requires  shall  pass  only  by  deed  or  will. 
That  courts  of  equity  have  the  jurisdiction 
to  set  up  lost  deeds  and  wills,  and  establish 
titles  under  them,  can  certainly  not  be 
denied;  but  it  is  a  dangerous  jurisdiction, 
and  '  so  pregnant  with  opportunities  of 
fraud  and  injustice  that  it  will  not  be 
lightly  exercised,  nor  except  upon  the  clear- 
est and  most  stringent  proof.  .  .  .  It  is 
the  policy  of  the  law,  adopted  with  a  view 
to  prevent  frauds,  that  title  to  lands  shall 
pass  only  by  written  instruments;  and  the 
diiTerence  is  more  in  name  than  in  fact  be- 
tween giving  effect  to  a  parol  conveyance 
of  lands  and  establishing  a  title  to  lands 
under  an  alleged  lost  de^d,  upon  parol  testi- 
mony of  its  contents  and  loss,  unless  the 
proof  be  clear  and  conclusive.  Certainly 
the    opportunities    for    fraud    are    just    as 


great  in  the  one  case  as  in  the  other."  The 
rule  was  similarly  expressed  in  Johnson  v. 
McCoy,  supra,  the  court  saying:  ''It  18 
settled  law  that  where  a  plaintiff  claims  title 
under  a  lost  or  destroyed  paper,  'the  proof  of 
its  former  existence,  contents  and  loss  or  de- 
struction, must  be  strong  and  conclusive  be- 
fore the  court  will  permit  a  title  to  be 
established  by  parol  evidence.* "  And  in 
Scurry  v.  Seattle,  supra,  the  court  said: 
"To  prove  the  contents  of  the  lost  instniment. 
there  was  only  one  witness,  the  husband  of 
one  of  the  appellants,  and  his  memory  of 
the  language  in  which  the  agreement  was 
stated,  fiUthough  he  testified  that  he  pre- 
pared it  himself,  was  so  indistinct  as  scarcely 
to  rise  to  dignity  of  proof.  While  he  stated 
with  clearness  his  understanding  of  the  leiral 
effect  of  the  instrument,  he  did  not  relate 
even  the  substance  of  the  contents  of  the 
writing  itself.  In  order  to  establish  a  l<^st 
instrument  on  behalf  of  a  party  assertinj! 
rights  under  it,  the  evidence  must  be  clear 
and  positive,  and  of  such  a  character  as  to 
leave  no  reasonable  doubt  as  to  the  terms 
and  conditions  of  the  instrument.  It  is  not 
enough  that  it  be  established  that  an  in- 
strument containing  some  form  of  limitation 
at  some  time  existed,  nor  is  it  enough  that 
some  witness  is  able  to  state  his  understand- 
ing of  the  legal  effect  of  the  instrument:  the 
contents  of  tlie  instrument  must  be  substan- 
tially proven,  and  with  such  clearness  that 
the  court  can  determine  its  legal  effect  from 
the  language  used  therein."  In  Hitchens  v. 
Ellingsworth  (Del.)  94  Atl.  903,  it  was  said: 
"Parol  evidence  is  admissible  to  show  the 
execution  and  contents  of  a  lost  deed,  but 
such  evidence  to  establish  the  contents  should 
be  clear  and  certain.  It  should  show,  by  the 
preponderance  of  the  evidence,  that  the  deed 
was  properly  executed  with  the  formalities 
required  by  law,  and  should  show  the  con- 
tents of  the  deed  not  literally  but  substan- 
tially." In  Telluric  Co.  v.  Bramer  (W.  Va.> 
85  S.  E.  177,  the  court  stated  the  rule  as 
follows:  "Where  the  issue  involves  the  ex- 
istence and  contents  of  a  written  paper,  the 
doctrine  seems  to  be  well  founded  in  principle 
that  the  greater  the  value  of  the  instrimient 
the  more  conclusive  should  be  the  proof  of 
its  existence  and  contents.  And,  where  the 
instrument  rises  to  the  dignity  and  impor- 
tance of  a  muniment  of  title,  every  principle 
of  public  policy  demands  that  the  proof  of 
its  former  existence,  its  loss,  and  its  con- 
tents, should  be  strong  and  conclusive,  before 
the  courts  will  establish  a  title  by  parol  tosti- 
luony  to  property  which  the  law  requires  shal! 
pass  only  by  deed  or  will."  The  rule  is  more 
strongly  stated  in  Heath  v.  Cuppcl,  103  Wi<. 
62,  157*  N.  W.  527,  wherein  it  was  said:  "It 
is  fundamental  to  the  specific  performance 
of  a  contract  of  adoption,  where  the  writing 
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relied  on  a8  containing  the  contract  is  lost, 
that  the  evidenca  adduced  to  establish  it  must 
be  clear,  satisfactory,  and  convincing  in  its 
probative  force.  In  such  cases  the  facts  must 
not  only  be  consistent  with  performance  of 
such  a  contract,  but  must  also  be  such  that 
they  -cannot  reasonably  be  harmonized  with 
any   other  theory." 

In  Florida  it  is  likewise  held  that  "a  due 
regard  to  individual  rights,  as  well  as  sound 
public  policy,  requires  that  in  cases  for  estab- 
lishment of  lost  instruments,  the  proof  as  to 
contents    .  should  be  clear  and  satis- 

factory." Cross  V.  Aby,  56  Fla.  311,  45  So. 
820;  Selph  v.  Purvis,  5*7  Fla.  188,  49  So.  289. 
''The  proof  of  the  contents  of  a  lost  paper 
ought  to  be  clear  and  satisfactory,  and  where 
neither  the  language  nor  any  part  of  the  con- 
tents of  a  lost  paper  is  given  by  the  witness, 
his  opinion  as  to  the  meaning  or  effect  of 
the  lost  instrument  is  incompetent  to  prove 
its  contents.  This  case  is  quite  in  point  and 
is  instructive.  The  instrument  concerning 
which  the  witness  was  testifying  may  have 
'had  the  same  form  and  appearance  as  other 
deeds,'  in  the  opinion  of  the  witness,  but, 
after  all,  that  is  but  the  expression  of  his 
simple  opinion  and  is  not  competent  to  estab- 
lish the  existence,  validity  or  contents  of  the 
deed  claimed  to  have  been  lost."  Cross  v. 
Aby,  supra.  But  when  the  instrument  in- 
volved is  an  ancient  document,  the  degree  of 
proof  required  seems  not  to  be  so  high.  Camp- 
bell V.  Skinner  Mfg.  Co.  53  Fla.  632,  43  So. 
874.  In  that  case  the  court  said:  "All  of 
the  instruments  sought  to  be  re-established 
belonged  to  that  class  known  as  ancient  in- 
struments or  documents,  and  to  require  the 
principles  of  evidence  to  be  applied  with 
technical  nicety  in  such  oases  would  often- 
times not  only  work  great  hardship,  but 
would  defeat  the  ends  of  justice." 

In  each  of  the  following  cases,  the  evidence 
of  the  contents  of  a  lost  instrument  was  ex- 
amined and  held  to  be  sufficient:  Waldroop 
V.  Ruddell,  96  Ark.  171,  131  S.  W.  670; 
Havice  v.  Havice,  257  111.  393,  100  N.  E.  923 ; 
Scott  V.  Brenton,  168  la.  201,  150  N.  W.  56; 
Edwards  v.  Mudge,  186  Mich.  71,  152  N.  W. 
902;  Jenkins  v.  Maxwell  Land  Grant  Co.  15 
N.  M.  281,  107  Pac.  739;  Simpson  Bank  v. 
Smith,  52  Tex.  Civ.  App.  349,  114  S.  W.  445; 
Sovereign  Camp,  etc.  v.  Ruedrich  (Tex.)  158 
6.  W.  170;  Bingham  Livery,  etc.  Co.  v.  Mc- 
Donald, 37  Utah  457,  110  Pac.  56.  In  Grand 
Lodge,  etc.  v.  Hill,  110  Miss.  240,  70  So.  347, 
the  proof  was  held  to  be  insufficient.  The 
court  said  in  Bingham  Livery,  etc.  Co.  v. 
McDonald,  supra :  "To  hold  that  the  evidence 
in  this  case  was  [not]  sufficient  to  prove  the 
contents  of  the  deed,  which,  as  we  have  stat- 
ed, was  made  and  executed  nearly  thirty 
years  before  the  evidence  was  offered  would, 
in  most  cases,  exclude  secondary  proof  of  the 
Ann.  Cas.  1917A. — 70. 


contents  of  a  lost  deed.  This  same  question 
was  before  the  supreme  court  of  Illinois  in 
the  case  of  Perry  v.  Burton,  111  111.  138,  and 
that  court,  in  the  course  of  a  well-considered 
opinion,  said:  'A  witness  testifying  to  the 
contents  of  a  lost  deed  is  not  expected  to  be 
able  to  repeat  it  verbatim  from  memory 
Indeed,  if  he  were  to  do  so,  that  circumstance 
would,  in  itself,  be  so  suspicious  as  to  call 
for  an  explanation.  All  that  parties,  in  such 
cases,  can  be  expected  to  remember  is  that 
they  made  a  deed,  to  whom  and  about  what 
time,  for  what  consideration,  whether  war- 
ranty or  quit  claim  and  for  what  property. 
To  require  more  would,  in  most  instances, 
practically  amount  to  an  exclusion  of  oral 
evidence  in  the  case  of  a  lost  or  destroyed 
deed.' " 
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Georgia  Supreme  Court — ^May  12,  1915. 


143  Oa.  467;  85  S,  E,  832. 


DedloatioB    —    Who    May    Dedicate    — 
Purchaser  under  Bead  for  Title. 

A  dedication  or  gift  of  land  for  a  public 
use  can  be  made  only  by  the  owner.  A  pur- 
chaser of  land  encumbered  with  a  security 
deed,  in  possession  under  a  bond  for  title, 
as  against  his  vendor  and  incumbrancer,  has 
no  such  power.  But  where  such  purchaser 
makes  an  express  offer  to  dedicate  for  a  pub- 
lic use,  as  against  his  grantee  and  the  public 
he  will  be  estopped  from  denying  that  he  is 
without  power  to  dedicate  because  of  the  in- 
completeness of  bis  title.  Hoole  v.  Attorney 
General,  22  Ala.  190   (2). 

[See  8  R.   C.  L.  tit.   Dedication,  p.  885.] 

Rijght  to  Revoke  Dedication. 

Where  an  owner  of  an  interest  in  land 
agrees  to  donate  to  a  county  a  strip  for  the 
purpose  of  widening  a  public  highway,  sub- 
ject to  other  property  owners  along  the  high- 
way giving  the  necessary  land  to  widen  it 
to  a  certain  extent,  and  where  it  appears 
that  some  of  the  abutters  refuse  to  donate, 
and  others  because  of  their  minority,  are  un- 
able to  make  a  dedication,  the  landowner 
making  the  proposed  dedication  may  formally 
withdraw  the  same,  notwithstanding  on  the 
day  previous  to  his  withdrawal,  the  county 
authorities  have  passed  a  resolution  accept- 
ing all  donations  made  before  that  time. 

[See  note  at  end  of  this  case.] 
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PleadlBS  —  Amendmeiit  Denied. 

The  court  did  not  err  in  refusing  to  allow 
the  amendment  to  the  petition,  or  in  exclud- 
ing the  evidence  offered  in  support  thereof. 

Injnnctloa    "»    Temporary    Injiinotioii 
Properly  Denied. 

The  court  erred  in  granting  a  temporary 
injunction. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Fulton  county: 
Pendleton,  Judge. 

Action  for  injunction.  E.  T.  Luckie  et  al., 
plaintiffs,  and  Jacobs'  Pharmacy  Company  et 
al.,  defendants.  Judgment  for  plaintiffs.  De- 
fendants bring  error.  Plaintiffs  file  cross-bill 
of  exceptions.  Re:veb.sed  on  main  bill  and 
Af  FIRMED  on  cross-bill. 

[457]  E.  T.  Luckie  and  others  filed  aji 
equitable  petition  against  Jacobs'  Pharmacy 
Company  and  others,  to  enjoin  them  from 
trespassing,  [458]  erecting  buildings,  digging 
ditches,  or  in  any  other  manner  exercising 
any  rights  whatever  upon  a  strip  of  land  ten 
feet  wide,  lying  and  being  at  the  east  side 
of  RoswcU  road  at  its  intersection  wuth 
Peachtree  road  in  Fulton  county.  The  peti- 
tion alleged  substantially  as  follows:  Jacobs' 
Pharmacy  Company  has  legally  granted  and 
conveyed  to  Fulton  County,  for  road  pur- 
poses, a  strip  of  land  off  the  western  side  of 
the  lot  of  land  described  in  the  petition,  of 
the  width  of  ten  feet,  the  entire  distance  of 
the  road  along  the  lot,  and  has  dedicated  it 
to  road  purposes;  and  it  has  been  duly  ac- 
cepted by  the  County  of  Fulton  through  its 
board  of  commissioners  of  roads  and  rev- 
enues. The  conveyance  and  dedication  are 
complete,  and  the  county,  the  adjoining-prop- 
erty owners,  citizens  and  taxpayers  have  ac- 
quired the  title  and  right  and  easement  to 
the  enjoyment  of  the  strip  of  land  for  road 
purposes;  and  Jacobs'  Pharmacy  Company 
has  lost  all  right  of  ownership,  possession, 
or  other  rights  thereto.  This  company  has 
caused  brick  to  be  placed  upon  the  property 
adjacent  to  the  ten-foot  strip,  has  dug  lines 
and  trenches,  and  has  made  excavations  upon 
the  adjacent  property  and  in  part  upon  the 
ten-foot  strip,  and  is  threatening  and  prepar- 
ing to  erect  a  building  upon  the  lot  described, 
to  cover  not  only  the  adjacent  property  but 
the  ten-foot  strip  of  land.  The  threatened 
occupation  of  the  ten-foot  strip  is  without 
lawful  >varrant  or  authority,  and  is  contrary 
to  the  rights  of  the  plaintiffs  and  the  citizens 
and  public  of  the  county,  as  well  as  the  coun- 
ty itself.  Petitioners  have  a  peculiar  and 
particular  interest  in  the  dedication  of  the 
strip  of  land  for  road  purposes,  not  only  as 
citizens  and  taxpayers  in  common  with  the 
other  residents  and  citizens  of  the  county. 


but  also  as  property  owners  upon  the  road- 
way wlio  will  be  directly  affected  and  benefit- 
er  or  injured  by  the  use  or  nonuser  of  the 
strip  of  land  for  road  purposes,  or  in  its  use 
for  any  purpose  contrary  to  the  dedication. 
Tlie  use  of  the  strip  of  land  for  other  than 
road  purposes  will  injure  and  damage  peti- 
tioners in  an  irreparable,  speculative  amount. 
:in  that  their  damages  cannot  be  ascertained 
or  computed,  for  the  reason  that  it  will  be 
impossible  to  widen  the  roadway  as  con- 
templated, and  as  passed  upon  by  the  board 
of  county  commissioners  of  roads  and  rev- 
enues of  the  county. 

Tlie  Board  of  Trustees  of  Emory  College 
and  Carl  Witt  filed  their  intervention  and 
were  made  parties  defendant,  the  latter  alleg- 
ing that  he  had  purchased  of  the  former  the 
tract  of  land  described  [469]  in  the  petition, 
and  that  he  had  the  legal  title  thereto,  etc. 
Jacobs'  Pharmacy  Company  filed  its  answer 
to  the  petition,  averring,  among  other  things, 
that  it  executed  a  paper  to  the  County  of 
Fulton,  upon  certain  representations  made  by 
the  plaintiffs,  which  will  be  later  set  out. 
When  defendant  ascertained  that  there  wa^ 
not  enough  land  for  defendant  to  erect  cer- 
tain contemplated  buildings,  and  that  plain- 
tiffs refused  to  furnish  additional  ground  for 
that  purpose,  as  agreed,  it  revoked  the  in- 
strument of  September,  1914,  by  the  instru- 
ment of  January  14,  1915.  It  is  not  now  and 
has  never  been  the  owner  of  the  property.  It 
was  owned  by  B.  F.  and  A.  C.  Burdett,  who 
conveyed  the  l^gal  title  of  the  property  to  the 
Trustees  of  Emory  College  to  secure  a  debt. 
This  debt  has  not  been  paid.  Defendant 
took  a  bond  for  title  from  the  Messrs.  Bur- 
dett, giving  in  part  compliance  therewith  its 
obligations  to  pay.  These  obligations  have 
not  matured,  and  therefore  have  not  been 
discharged,  and  the  defendant  does  not  hold 
a  deed  from  either  the  Messrs.  Burdett  or 
from  the  Trustees  of  Emory  College.  The 
trustees  of  the  college  did  not  consent  to  the 
proposed  dedication,  and  have  filed  a  formal 
protest  against  it;  and  the  Messrs.  Burdett 
(who  are  still  liable  upon  their  debt  to  the 
trustees)  also  have  protested  against  the 
transaction  and  have  declined  to  consent  to 
the  proposed  dedication.  No  legal  title  vest- 
ed in  respondent  prior  to  its  revocation  of  the 
attempt  to  donate.  It  had  on  January  14. 
1915,  and  now  has,  the  legal  right  to  revoke 
said  dedication  and  thus  decline  to  oontinne 
to  go  on  with  the  proposed  attempt  to  donate 
the  land.  The  dedication  and  revocation  of 
dedication  are  as  follows: 

''Atlanta,  Ga.,  Sept.  19,  1914.  Georgia, 
Fulton  County.  We  hereby  agree  to  donate, 
set  aside,  and  assign  to  Fulton  County  a 
strip  ten  feet  wide  from  the  west  side  of  our 
lot    at   the    intersection   of  Peachtree   Road 
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and  Roswell  Road  at  Buckhead,  for  the  pur- 
pose of  widening  Roswell  Road  from  fifty  feet 
to  seventy  feet  between  Peaehtree  Road  and 
the  intersection  of  Plaster's  Bridge  Road. 
This  donation  is  made  subject  to  the  other 
property  owners  among  Roswell  Road  between 
the  above-mentioaed  points  giving  the  neces- 
sary land  to  widen  said  road  as  above  set 
forth.  Jacobs'  Pharmacy  Company.  By  Jos. 
Jacobs,  Pres." 

'^Atlanta,  Georgia,  January  14,  1915. 
Honorable  Board  of  County  Commissioners, 
Atlanta,  Qa.  Dear  Sir:  I  beg  to  notify  [460] 
you  that  the  paper  signed  by  Jacobs'  Phar- 
macy Company,  per  myself,  bearing  date  of 
September  19,  1914,  was  procured  from  me 
without  a  consideration  and  under  circum- 
stances which  render  the  same  invalid.  We 
do  hereby  revoke  said  instrument,  decline  to 
donate  said  ground,  or  make  a  deed  thereto; 
and  notify  you  that  no  work  must  be  at- 
tempted with  reference  to  this  property. 
Yours  very  truly,  Jacobs'  Pharmacy  Com- 
pany. Per  Joseph  Jacobs,  President.  Joseph 
Jacobs." 

The  defendant  by  amendment  alleged:  ''On 
January  4,  1916,  nine  days  before  the  action 
of  the  county  conunissioners  in  accepting  the 
dedication,  and  twenty-six  days  before  the 
restraining  order  was  issued  in  this  case, 
defendant  entered  upon  the  ten- foot  strip  on 
the  west  side  of  the  lot  and  began  the  con- 
struction of  four  stores.  Brick,  sand,  and 
other  building  materials  were  hauled  out, 
and  the  front  part  of  the  lot  lying  near  the 
triangle  was  excavated.  The  cellar  was 
1%'alled  up  on  all  four  sides,  the  southern  point 
being  about  ten  feet  in  width,  the  two  east 
and  west  sides  being  from  twenty-five  to  thir- 
ty feet  in  width,  etc.  These  cellar  brick 
walls  were  substantially  built;  and  defendant 
has  expended  a  total  of  $532.15  paid  out  on 
its  payroll,  which  does  not  include  the  cost 
of  nmterial  itself  which  has  been  actually 
used  in  the  cellar-walls,  etc.,  all  prior  to  the 
grant  of  the  restraining  order.  The  proposal 
to  donate  the  ground  was  entirely  conditional, 
and  was  made  subject  to  the  owners  of  all 
the  remaining  property  between  Peaehtree 
road  and  the  intersection  of  Plaster's  Bridge 
road  donating  land  sufiioient  to  make  Roswell 
road  seventy  feet  in  width  between  the  points 
named;  and  until  the  other  owners  duly  and 
legally  complied  with  the  condition,  and  duly 
and  legally  dedicated  the  additional  ground, 
this  defendant  had  the  right  to  withdraw 
and  revoke  its  attempted  dedication.  When 
the  board  of  county  commissioners  attempted 
to  accept  the  proposals  to  dedicate  then  before 
the  board,  the  condition  in  the  defendant's 
proposal  to  dedicate  had  not  been  complied 
with,  and  the  owners  of  the  land  between  the 


points  mentioned  had  not  dedicated  or  at- 
tempted to  dedicate  a  very  large  part  of  the 
ground.  Many  of  the  persons  who  attempted 
to  dedicate  were  not  owners  of  the  land  and 
had  no  power  to  dedicate.  For  these  reasons 
the  attempt  on  the  part  of  the  commissioners 
to  accept  the  dedications  was  futile.  And 
all  the  true  owners  of  the  frontage  on  the 
road  had  not  dedicated  at  [461]  the  time 
of  the  acceptance.  A  number  of  the  owners 
who  have  failed  to  dedicate,  or  are  unable 
from  lack  of  title  to  do  so,  are  set  out,  in- 
cluding the  name  of  Mrs.  C.  S.  (or  Ida  T.) 
Honour,  who  it  is  alleged  is  not  the  owner 
of  any  property  on  the  street,  she  being  vest- 
ed with  a  life-estate  in  certain  property  there- 
on, the  remainder  interest  being  vested  in 
her  children  in  fee;  and  the  remainder  in- 
terest has  never  been  dedicated,  or  attempted 
to  be  dedicated. 

During  the  trial  the  plaintifi's,  with  A.  C. 
Walters  intervening,  tendered  to  the  court 
an  intervention  and  amendment  in  substance 
as  follows:  In  the  year  1897  the  adminis- 
tratrix of  the  estate  of  W.  P.  Humphrey 
platted  the  property  which  was  owned  by  the 
estate  in  land  lot  99,  and  on  October  sales 
day  of  that  year  held  a  sale.  The  Humphrey 
estate  owned  at  the  time  a  tract  of  land  at 
the  junction  of  Peaehtree  and  Roswell  roads, 
and  the  plat  showed  a  curve  at  that  junction 
instead  of  an  angle  or  point,  and  the  curve 
was  a  distance  of  about  150  feet  from  the 
present  point  of  the  roads.  The  land  con- 
tained in  the  point  and  outside  of  the  curved 
line  waa  used  for  many  years  prior  thereto 
as  a  part  of  Peaehtree  and  Roswell  roads,  and 
the  land  became  dedicated  for  public-road 
purposes.  The  property  outside  of  the  curve 
as  herein  described  includes  all  of  tiie  ten- 
foot  strip  of  land  contended  for  in  this  suit, 
and  Jacobs'  Pharmacy  Company  and  other 
claimants  of  the  title  hold  the  same  subject 
to  the  rights  herein  set  forth  and  the  previous 
dedication  to  road  purposes.  W.  P.  Hum- 
phrey during  his  life,  by  permitting  same  to 
be  used,  dedicated  said  strip  outside  of  said 
curve  to  road  purposes,  and  the  plat  pre- 
pared by  his  administratrix  was  an  affirm- 
ance, ratification,  and  dedication  of  tiie  same ; 
so  that  no  person  whomsoever  has  any  legal 
right  or  title  to  any  part  of  the  property, 
etc.  The  defendant  objected  to  this  amend- 
ment and  intervention,  on  the  ground  that  it 
set  forth  a  new  and  distinct  cause  of  action. 
The  court  sustained  the  objection,  and  ex- 
cluded certain  evidence  offered  in  support 
of  the  amendment;  which  rulings  were  the 
basis  of  the  plaintiffs'  cross-bill  of  exceptions. 

At  the  conclusion  of  the  hearing  the  court 
made  an  order  enjoining  the  defendants  from, 
performing  any  act  upon  -the  ten-foot  strip 
described  in  the  petition,  which  would  inter- 
fere with  the  opening  of  the  street  by  thei 
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county,  and  restraining  Carl  Witt  from  levy- 
ing upon  or  selling  this  ten-foot  strip;  to 
which  judgment  [462]  Jacobs'  Pharmacy 
Company,  Moise  DeLeon,  Carl  Witt,  and  the 
Board  of  Trustees  of  Emory  College  excepted. 

C.  T.  A  L,  O.  Hophins  for  plaintiffs  in  error. 
Moore  d  Pomeroy  for  defendants  in  error. 

Hill,  J.  {after  stating  the  facts), — 1.  The 
first  headnote  requires  no  elaboration. 

2.  Did  Jacobs'  Pharmacy  Company  have 
the  legal  right,  and  did  its  act  of  attempted 
revocation  on  January  14,  1915,  amount  to  a 
revocation  of  the  dedication  previously  pro- 
posed by  it,  although  the  board  of  commis- 
sioners of  roads  and  revenues  of  Fulton  Coun- 
ty accepted  the  dedication  on  the  day  previous 
to  the  revocation  ?  It  appears  from  the  fore- 
going statement  of  facts  that  Jacobs'  Phar- 
macy Company,  on  September  19, 1914,  agreed 
to  donate  a  strip  of  land  ten  feet  wide  at 
the  intersection  of  Peachtree  road  and  Ros- 
well  road  for  the  purpose  of  widening  the 
Roswell  road  from  fifty  feet  to  seventy  feet. 
"This  donation  is  made  subject  to  the  other 
property  owners  along  Roswell  Road  between 
the  above-mentjoned  points  giving  the  neces- 
sary land  to  widen  said  road  as  above  set 
forth."  On  January  13,  1915,  the  board  of 
commissioners  of  Fulton  count v,  after  re- 
citing  that  it  had  checked  the  donations  of 
land  tendered  the  county  for  the  purpose  of 
widening  the  road,  adopted  a  resolution  to 
the  effect  that  ail  such  donations  and  convey- 
ances be  accepted  and  dedicated  to  road  pur- 
poses for  the  county  and  the  citizens  thereof. 
On  January  14,  1915,  Jacobs'  Pharmacy  C<»n- 
pany  addressed  a  communication  to  the  coun- 
ty commissioners,  notifying  them  that  the 
paper  bearing  date  September  19,  1914,  and 
signed  by  Jacobs'  Pharmacy  Company,  was 
procured  without  consideration  and  that  un- 
der the  circumstances  the  same  was  consid- 
ered invalid.  '*We  do  hereby  revoke  said 
instrument,  decline  to  donate  said  ground,  or 
make  a  deed  thereto;  and  notify  you  that  no 
work  must  be  attempted  with  reference  to 
this  property."  It  will  be  seen  that  the  dedi- 
cation was  a  conditional  one.  This  strip  of 
land  was  donated  on  condition  that  the  other 
property  owners  would  likewise  give  the  nec- 
essary land  to  widen  the  road.  The  dedi- 
cation would  not,  therefore,  become  complete 
until  all  the  conditions  precedent  had  been 
complied  with.  It  appears  that  at  the  time 
of  the  acceptance  of  the  proposed  dedication 
by  the  county  all  the  other  property  owners 
had  not  dedicated  the  necessary  land.  Some 
owned  their  land  and  would  not  dedicate; 
others  owned,  but  [463]  were  under  legal 
disability  and  could  not  dedicate.  Still  others 
had  dedicated,  but  the  dedications  contained 
conditions  similar  to   the  one  contained  in 


the  dedication  of  the  defendant.  In  some 
instances  the  land  was  donated  on  condition 
that  the  county  would  open  and  build  road- 
ways to  the  residences  of  the  owners,  and  in 
others  that  the  houses  of  the  owners  were  to 
be  moved  back,  or  replaced,  as  the  caJse  might 
be.  It  will  be  observed  that  the  county  had 
no  absolute  dedication  from  the  Jacobs'  Phar- 
macy Company.  The  donation  was  a  condi- 
tional one,  without  consideration,  and  the 
public  had  not  acted  upon  it.  No  work  had 
been  done  by  the  county  in  widening  the  road. 
About  four  months  had  elapsed  and  no  ap- 
parent effort  was  made  by  the  county  to  se- 
cure a  dedication  from  all  the  remaining 
landowners.  Indeed  it  may  be  doubted  wheth- 
er the  county  could  comply  with  some  of  the 
conditions  contained  in  some  of  the  dedica- 
tions, such  as  building  roadways  and  moving 
houses  for  private  citizens.  The  county  would 
have  a  reasonable  time  within  which  to  com- 
ply with  these  conditions;  but  where  the 
county  could  not  comply — for  instance,  in 
securing  a  dedication  from  the  guardian  to 
property  of  a  minor, — the  question  of  reason- 
able time  could  cut  no  figure.  Guardians 
have  no  right  to  bind  the  property  of  their 
wards  by  contract.  6  Michie's  IMg.  Ga.  R. 
849  (2).  And  if  they  have  no  authority 
to  bind  by  contract,  surely  they  would  have 
no  right  to  donate  it  or  give  it  away,  on  the 
theory  that  it  might  enhance  the  remaining 
property  of  the  ward.  In  these  circumstances, 
where  the  conditions  accompanying  the  dedi- 
cations had  not  been  complied  with  by  the 
county,  and  could  not  be  complied  with  as 
to  some  of  the  proposed  dedications,  a  dedi- 
cator who  had  donated  on  such  conditions 
could  formally  withdraw  and  revoke  the  cchi- 
ditional  dedication  previously  made  by  him. 
13  Cyc.  490;  People  v.  Williams,  64  Cal.  498, 
2  Pac.  393,  396.  The  owner  of  property  pro- 
posing a  dedication  of  land  for  public  pur- 
poses on  condition  that  the  adjacent  owners 
will  make  a  like  dedication  has  the  right  to 
withdraw  the  aame  on  the  ground  of  the  re- 
fusal of  some  of  the  adjacent  owners,  and 
the  disability  of  othesa^  to  dedicate.  And  the 
agreement  of  some  of  the  others  to  dedicate, 
made  subsequently  to  the  withdrawal  of  tlte 
offer  to  dedicate,  q^n  have  no  effect  on  the 
status  of  the  case.  In  view  of  what  has 
been  said,  the  court  erred  in  granting  the 
temporary  injunction. 

3.  The  cross-bill  of  exceptions  allies  error 
on  the  part  of  the  [464]  court  in  disallowing 
the  amendment  set  out  in  the  foregoing  state- 
ment of  facts,  and  in  rejecting  evidence  of- 
fered by  the  plaintiffs  in  support  of  the 
amendment.  W^e  think  that  the  amendment 
sets  up  a  new  and  distinct  cause  of  action, 
and  that  the  court  did  not  err  in  refusing  to 
allow  it, -and  in  rejecting  evidence  offered  in 
support  of  it. 
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ceptions,  and  affirmed  on  the  cross-bill.     All  map  or  plat,  see  the  note  to  Cole  v.  Minnesota 

the  Justices  concur,  except  Fish,  C.  J.,  ab-  Loan,  etc.  Co.  17  Ann.  Cas.  304. 
sent. 
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ReTooabiUty  of  Dedloatiom  of 

Pvblio  Use. 


Iiaad  to 


Scope  of  Note,  1109. 
United  States,   1109. 
Alabama,  1110. 
Arizona,  1111. 
Arkansas,   1111. 
California,  1112. 
Canada,  1115. 
Colorado,  1116. 
•  Connecticut,    1117. 
Delaware,   1117. 
District  of  Columbia,  1118. 
Florida,  1118. 
Georgia,    1118. 
Hawaii,   1118. 
Idaho,  1119. 
Illinois,  1119. 
Indiana,   1122. 
Iowa,  1123. 
Kentucky,  1125. 
Louisiana,   1126. 
Maine,  1126. 
Maryland,  1127. 
Massachusetts,   1128. 
Michigan,  1128. 
Minnesota,  1129. 
Mississippi,  1129. 
Missouri,    1129. 
Nebraska,  1130. 
Nevada,    1130. 
New  Hampshire,  1131. 
New  Jersey,   1131. 
New  York,  1132. 
North  Carolina,  1134. 
North  Dakota,   1135. 
Ohio,  1135. 
Oregon,    1136. 
Pennsylvania,    1137. 
Rhode  Island,  1137. 
Tennessee,    1138. 
Texas,    1138. 
Utah,    1140. 
Vermont,  1140. 
Virginia,  1140. 
Washington,  1141. 
West  Virginia,  1141. 
Wisconsin,  1142. 


Scape  of  Note. 

It  is  the  purpose  of  the  present  note  to 
discuss  the  right  of  an  owner  of  land  who 
has  dedicated  it  to  public  use  for  street  or 
highway  purposes,  to  revoke  his  dedication. 

For  a  discussion  of  the   dedication   of  a 


United  States. 

In  the  federal  courts  it  has  been  held  that 
if  there  has  been  no  acceptance  by  the  public 
of  a  dedication,  and  no  interest  in  the  prop- 
erty has  been  acquired  by  third  persons,  the 
dedication  may  be  recalled  at  the  pleasure  of 
the  owner.  Qrogan  v.  Hayward,  4  Fed.  161, 
6  Sawy.  498.  But  if  the  dedication  has  been 
accepted  by  the  public  authorities  of  the 
place  where  the  property  is  situated,  or  if 
contracts  for  a  valuable  consideration  have 
been  made  by  others,  founded  on  a  supposed 
appropriation  of  the  property  to  the  uses 
indicated,  the  dedication  becomes  irrevocable. 
Grogan  v.  Hayward,  4  Fed.  161,  6  Sawy.  498 ; 
London,  etc.  Bank  v.  Oakland,  90  Fed.  691, 
33  C.  C.  A.  237,  affirming  86  Fed.  30;  Kruger 
▼.  Constable,  116  Fed.  722,  affirmed  128  Fed. 
908,  63  C.  C.  A.  634;  Snowden  v.  Loree,  122 
Fed.  493,  affirmed  128  Fed.  419,  63  C.  C.  A. 
161.  Thus,  if  by  the  purchase  of  property, 
by  reference  to  a  map  filed  thereof,  contain- 
ing a  designation  of  the  blocks  and  streets 
as  set  apart  for  public  uses,  or  bounded  by 
streets  marked  on  it,  third  persons  have  be- 
come interested  in  the  property  set  aaide  for 
public  uses,  the  owner  is  precluded  from  as- 
serting his  original  rights.  Morgan  v.  Chi- 
cago, etc.  R.  Co.  96  U.  S.  716,  24  U.  S.  (L. 
ed.)  743;  United  States  ▼.  Illinois  Cent.  R. 
Co.  154  U.  vS.  225,  14  S.  Ct.  1016,  38  U.  S. 
(L.  ed.)  971;  Grogan  v.  Hayward,  4  Fed. 
161,  6  Sawy.  498;  London,  etc.  Bank  v.  Oak- 
land, 90  Fed.  691,  33  C.  C.  A.  237,  affirming 
86  Fed.  30;  Kruger  v.  Constable,  116  Fed. 
722,  affirmed  128  Fed.  908,  63  C.  C.  A.  634, 
See  also  Barclay  v.  Howell,  6  Pet.  498,  9 
U.  S.  (L.  ed.)  477.  In  Grogan  v.  Hayward, 
supra,  the  court  said:  'The  sale  by  the 
map,  or  with  reference  to  the  streets  upon 
it,  was  a  sale  not  merely  for  the  price  named 
in  the  deed,  but  for  the  further  consideration 
that  the  streets  and  public  grounds  designated 
on  the  map  should  forever  be  open  to  the 
purchaser,  and  to  any  subsequent  purchasers 
in  the  town.  This  was  an  essential  part  of 
the  consideration.'  The  purchaser  took  not 
merely  the  interest  of  the  grantor  in  the  land 
described  in  his  deed,  but,  as  appurtenant  to 
it,  an  easement  in  the  streets  and  in  the 
public  grounds  named,  with  an  implied  cove- 
nant that  subsequent  purchasers  should  be 
entitled  to  the  same  rights.  The  grantor 
could  no  more  recall  this  easement  and  cove- 
nant than  he  could  recall  any  other  part  of 
the  consideration.  They  added  materially  to 
the  value  of  every  lot  purchased."  And  in 
Snowden  v.  Loree,  122  Fed.  493,  affirmed  128 
Fed.  419,  it  was  held  that  the  rule  is  ap- 
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plicable  to  a  state  in  that  it,  in  dedicating 
the  streets  and  lanes,  and  selling  lots  by  the 
plan,  acts  as  an  individual  or  private  pro- 
prietor. In  Davenport  v.  Buffington,  97  Fed. 
234,  38  C.  C.  A.  453,  46  L.R.A.  377,  the  court 
said:  "We  are  unwilling  to  concede  that  a 
nation  or  a  state  which  becomes  the  proprie- 
tor of  a  town  site,  plats  it,  and  dedicates  its 
streets  and  parks  to  public  use,  has  any 
greater  or  better  right  to  revoke  or  avoid  its 
grant  or  covenant  than  a  private  proprietor 
would  have.  It  may  be  that  either,  before 
any  rights  have  accrued,  can  revoke  the  dedi- 
cation, but,  after  lots  have  been  sold,  after 
streets  have  been  graded,  after  parks  have 
been  cared  for  and  improved  according  to  the 
plat, — ^in  other  words,  after  rights  have 
vested  in  reliance  upon  the  dedication, — we 
deny  the  right  of  nation  or  of  individual  to 
revoke  it,  or  to  release  or  destroy  the  right 
of  the  public  to  the  exclusive  use  of  the  parks 
and  streets  for  the  purposes  for  which  they 
were  granted."  * 

When  there  has  been  a  sale  of  the  property 
by  the  map,  or  with  reference  to  the  streets 
on  it,  so  that  third  persons  have  acquired 
rights,  no  formal  acceptance  is  essential  on 
the  part  of  the  public  authorities  to  complete 
the  dedication  and  preclude  the  original 
owner  from  revoking  it.  Grogan  v.  Hayward, 
4  Fed.  161,  6  Sawy.  498.  However,  a  formal 
acceptance  by  the  public  authorities  may  be 
necessary  to  impose  on  them  the  duty  to 
protect  the  property  and  keep  it  in  condition 
to  meet  the  uses  designed,  as,  for  in.stance, 
to  open  and  repair  a  street.  Grogan  v.  Hay- 
ward,  4  Fed.  161,  6  Sawy.  498;  Kruger  v. 
Constable,  116  Fed.  722,  affirmed  128  Fed. 
908,  63  C.  C.  A.  634. 

Tlie  irrevocable  character  of  the  dedication 
is  not  affected  by  the  fact  that  the  property 
is  not  at  once  subjected  to  the  uses  designed. 
Grogan  v.  Hayward,  4  Fed.  161,  6  Sawy.  498. 

Alahanta. 

In  Alabama  it  has  been  held  that  the  mere 
laying  out  of  lots  and  the  making  of  a  map 
showing  streets  do  not,  of  themselves,  deprive 
the  owner  of  the  right  to  use  as  his  own 
the  property  designated  as  appropriated  to 
streets.  Evans  v.  Savannah,  etc.  R.  Co.  90 
Ala.  64,  7  So.  758;  Reed  v.  Birmingham,  92 
Ala.  339,  0  So.  161;  Webb  v.  Demopolis,  95 
Ala.  116,  13  So.  289,  21  L.R.A.  62;  Western 
Ry.  v.  Alabama  Grand  Trunk  R.  Co.  96  Ala. 
272,  11  So.  483,  17  L.R.A.  474;  Rudolph  v. 
Birmingham,  188  Ala.  620,  65  So.  1006  [de- 
claring the  rule  to  be  the  same  under  the 
statute  (Act  1888-9,  p.  53;  Code,  1896,  sec. 
3904;  Code,  1907,  sec.  6033)].  See.  also 
Smith  V.  Opelika,  165  Ala.  630,  51  So.  821. 
There  must  be  an  acceptance  of  the  dedica- 
tion, of 'which  the  sale  and  purchase  of  the 


lot  is  sufficient  proof,  in  order  to  render  it 
complete  and  therefore  irrevocable.  Evans  v. 
Savannah,  etc.  R.  Co.  90  Ala.  54,  7  So.  758; 
Reed  v.  Birmingham,  92  Ala.  339,  9  So.  161; 
Mobile  V.  Fowler,  147  Ala.  403,  41  So.  468; 
Highland  Realty  Co.  v.  Avondale  Land  Co. 
174  Ala.  326,  56  So.  716.  See  also  Smith  v. 
Opelika,  165  Ala.  630,  51  So.  821.  Thus, 
when  a  landowner  lays  out  his  land  into  lotj:, 
setting  apart  certain  portions  as  streets,  with 
a  view  to  establishing  a  town,  a  sale  of  the 
lots  with  reference  to  a  map  defining  and 
delineating  the  streets  is  a  complete  and 
therefore  irrevocable  dedication  to  the  use  of 
the  purchasers  and  the  public.  Evans  v. 
Savannah,  etc.  R.  Co.  90  Ala.  54,  7  So.  758; 
Reed  v.  Birmingham,  92  Ala.  339,  9  So.  161 ; 
Webb  V.  Demopolis,  95  Ala.  116,  13  So.  289, 
21  L.R.A.  62;  Western  Ry.  v.  Alabama  Grand 
Trunk  R.  Co.  96  Ala.  272,  11  So.  483,  17 
L.R.A.  474:  Ham  v.  Dadeville,  100  Ala.  199, 
14  So.  9;  Roberts  v.  Mathews,  137  Ala.  523, 
34  So.  624,  97  Am.  St.  Rep.  56;  East  Bir- 
mingham Realty  Co.  v.  Birmingham  Mach. 
etc.  Co.  160  Ala.  461,  49  So.  448;  Highland 
Realty  Co.  v.  Avondale  Land  Co.  174  Ala. 
326,  56  So.  716;  South,  etc.  R.  Co.  v.  Davis. 
185  Ala.  193,  64  So.  600;  Rudolph  v.  Birm- 
ingham, 188  Ala.  620,  65  So.  1006  [de- 
claring the  rule  to  be  the  same  under  the 
statute  (Acts  1888-0  p.  53;  Code,  1896,  sec. 
3904;  Code,  1907,  sec.  6033)].  See  also 
Moore  v.  Johnston,  87  Ala.  220,  6  So.  50; 
Demopolis  v.  Webb,  87  Ala.  659,  6  So.  408; 
Weiss  v.  Taylor,  144  Ala.  440,  39  So.  519; 
Smith  V.  Opelika,  166  Ala.  630,  51  So.  821. 
These  sales  and  conveyances  of  lots,  describ- 
ing the  streets  as  boundaries,  constitute  cove- 
nants with  the  purchasers  that  the  streetd 
are  dedicated  to  their  use  and  the  use  of  the 
public.  Evans  v.  Savannah,  etc.  R.  Co.  90 
Ala.  54,  7  So.  758;  Reed  v.  Birmingham,  92 
Ala.  339,  9  So.  161.  See  also  Smith  t. 
Opelika,  165  Ala.  630,  51  So.  821.  And 
where  the  sales  are  made  in  conformity  and 
with  reference  to  a  city  map  on  which  the 
proprietor's  lands  are  laid  off,  they  are  & 
recognition  and  adoption  of  the  map  and 
amount  to  a  dedication  of  the  streets  to 
public  use,  of  which  the  purchase  of  lots  is 
an  acceptance.  Sherer  v.  Jasper,  93  Ala. 
530,  9  So.  584.  As  to  the  question  how 
many,  or  to  what  extent,  sales  or  convey- 
ances of  lots  must  be  made  to  place  the  offer 
to  dedicate  beyond  the  power  of  revocation, 
it  would  seem  that  on  principle  a  single  sale 
must  have  this  effect,  for  the  reason  that  it 
certainly  becomes  a  binding  agreement  or 
covenant  with  the  one  purchaser  and  as  to 
him  the  street  becomes  dedicated  and  the 
grant  or  concession  irrevocable;  and  the  same 
act  must  complete  the  dedication  to  the  pub- 
lic; for  the  dedication  is  not  for  private  use, 
but  for  public  accommodation.    Reed  v.  Birm- 


JACOBS'  PHARMACY  CO.  ▼.  LUCKIE. 

US  Qa.  457. 


1111 


ingham,  92  Ala.  339,  9  So.  161;  Webb  v. 
Demopolis,  95  Ala.  116,  13  So.  289,  21  L.R.A. 
62;  Western  Ry.  v.  Alabama  Grand  Trunk 
R.  Co.  96  Ala.  272,  11  So.  483,  17  L.R.A. 
474;  Highland  Realty  Co.  v.  Avondale  Land 
Co.  174  Ala.  326,  56  So.  716.  And  the  same 
principle  applies  where  sales  or  conveyances 
are  made  according  to  or  by  reference  to  an 
unrecorded  map.  Western  Ry.  v.  Alabama 
Grand  Trunk  R.  Co.  96  Ala.  272,  11  So.  483, 
17  L.R.A.  474;  Rudolph  v.  Birmingham,  188 
Ala.  620,  65  So.  1006  [declaring  the  rule  to 
be  the  same  under  the  statute  (Act  1888-9, 
p.  53;  Code,  1896,  sec.  3904;  Code,  1907,  sec. 
6033)].  But  in  order  for  the  rule  to  apply, 
it  must  be  shown  that  the  particular  land  in 
question  was  mapped  and  platted  as  a  part 
of  the  street.  The  fact  that  a  map  or  plat 
shows  that  lots  or  blocks  sold  as  such  are 
bounded  on  a  particular  side  by  a  street, 
avenue  or  alley  does  not  necessarily  extend 
the  street  or  alley  to  an  indefinite  length,  in 
case  it  is  on  the  margin  of  the  tract  or  plat, 
or  extend  it  to  other  lands  of  the  owner 
otherwise  designated,  or  across  the  lands  ol 
the  owner.  Smith  y.  Opelika,  165  Ala.  630, 
51  So.  821. 

When  once  accepted,  an  offer  to  dedicate 
land  to  the  public  use,  as  for  a  street,  avenue, 
or  other  public  highway;  for  a  public  square, 
or  public  commons;  for  pleasure  grounds,  or 
for  a  graveyard;  for  waterworks,  or  for  a 
wharf;  for  a  market  place,  or  for  a  court- 
house or  other  uses  of  a  public  nature,  cannot 
be  revoked  by  the  dedicator.  In  other  words, 
an  easement  thereby  becomes  vested  in  the  pub- 
lic which  is  irrevocable.  Forney  v.  Calhoun 
County,  84  Ala,  215,  4  So.  153,  reversed  in 
86  Ala.  463,  5  So.  750,  on  another  ground. 
See  also  Mobile  v.  Fowler,  147  Ala.  403,  41 
So.  468.  And  tliis  is  true,  although  the  dedi- 
cation, as  originally  made,  was  voluntary,  in 
the  sense  of  being  made  without  any  valuable 
consideration.  Forney  v.  Calhoun  County, 
supra.  And  certainly,  if  the  owner  makes 
the  dedication  under  a  contract  for  a  valuable 
consideration,  notwithstanding  the  considera- 
tion moving  to  him  was  from  a  third  person 
and  the  promise  was  made  to  tJiat  person 
for  the  benefit  of  the  town  or  the  public  at 
large,  the  principle  denying  to  him  this  right 
of  revocation,  rests,  if  possible,  on  broader 
and  more  just  reasons  than  where  the  dedica- 
tion was  voluntary.  Stewart  v,  Conley,  122 
Ala.  179,  27  So.  303.  See  also  Douglass  v. 
Montgomery,  118  Ala.  599,  24  So.  746,  43 
L.R.A.  376.  And  a  subsequent  survey  and 
plat  by  the  dedicator  cannot  revoke  or  annul 
a  previous  dedication  of  the  property  to  the 
public  so  long  as  the  public  use  is  maintained. 
West  End.  v.  Eaves,  152  Ala.  334,  44  So. 
588.  In  Douglass  v.  Montgomery,  118  Ala. 
599,  24  So.  745,  43  L.R.A.  370,  it  was  held 
that  inasmuch  as  there  was  no  rule  which 


prevented  a  dedication  to  uses  from  being 
ingrafted  on  a  fee  simple  title  conveyed  for 
value,  there  was  no  rule  which  prevented  the 
ingrafting  of  a  conditional  dedication  to  uses 
in  such  a  conveyance,  and  the  dedication  be- 
came completed  and  irrevocable  on  the  ac- 
ceptance of  the  conveyance  with  the  conditions 
imposed.  In  Harper  v.  State,  113  Ala.  91, 
21  So.  354,  it  was  held  that  when  a  road  had 
been  dedicated  to  and  accepted  by  the  public, 
a  mere  change  in  some  parts  as  to  direction 
would  not,  as  a  conclusion  of  law,  show  a 
'^reclamation"  by  the  owner. 

Arizona. 

In  Arizona  where  the  owner  has  sold  lots 
or  blocks  according  to  the  description  given 
in  a  map  or  plat,  he  is  held,  on  the  doctrine 
of  estoppel  in  pais,  to  be  precluded  from  re- 
voking the  dedication,  though  there  has  been 
no  acceptance  by  the  public.  Thorpe  v.  Clan- 
ton,  10  Ariz.  94,  85  Pac.  1061. 

ArT^ansas, 

m  Arkansas  it  has  been  held  that  an  owner 
of  land,  by  laying  out  a  town  on  it,  platting 
it  into  blocks  and  lots.,  intersected  by  streets 
and  alleys,  and  by  selling  lots  by  reference 
to  the  plat,  dedicates  the  streets  and  alleys 
to  the  public  use,  and  that  this  dedication 
is  irrevocable.  Davies  v.  Epstein,  77  Ark. 
221,  92  S.  W.  19;  Dickinson  v.  Arkansas  City 
Imp.  Co.  77  Ark.  570,  92  S.  W.  21,  113  Am. 
St.  Rep.  170;  Brewer  v.  Pine  Bluff,  80  Ark. 
489,  97  S.  W.  1034;  Stuttgart  v.  John,  85 
Ark.  520,  109  S.  W.  541;  Frauenthal  v. 
Slaten,  91  Ark.  350,  121  S.  W.  395.  See  also 
Holly  Grove  v.  Smith,  63  Ark.  5,  37  S.  W. 
956;  Hope  v.  Shiver,  77  Ark.  177,  90  S.  W. 
1003;  Matthews  v.  Bloodworth,  111  Ark.  545, 
165  S.  W.  263.  And  a  continued  user  for  ten 
or  fifteen  years,  it  has  been  held,  is  sufficient 
to  constitute  an  acceptance  on  the  part  of 
the  public,  which,  when  taken  in  connection 
with  the  sale  of  the  lots  by  tlie  owner,  clearly 
precludes  a  revocation  by  the  owner.  Brewer 
V.  Pine  Bluffs,  80  Ark.  489,  97  S.  W.  1034. 
Where  an  owner  has  platted  his  land,  re- 
corded the  plat  and  sold  lots  in  the  plat,  it 
will  be  presumed^  in  the  absence  of  any  show- 
ing  to  the  contrary,  that  on  the  sale  of  the 
lots,  they  were  described  with  reference  to 
the  plat.  Brewer  v.  Pine  Bluff,  80  Ark. 
489,  97  S.  W.  1034.  In  Dickinson  v.  Arkan- 
sas City  Imp.  Co.  77  Ark.  570,  92  S.  W.  21, 
113  Am.  St.  Rep.  170,  wherein  it  appeared 
that  none  of  the  streets  and  alleys  were  ac- 
tually thrown  open  to  use,  and  no  sales  of 
lots  to  third  persons  were  shown  to  have 
been  made,  it  waa  held  that  the  fact  that 
the  lots  and  blocks  were  still  owned  by  the 
several  dedicators  or  their  privies,  was  of 
the  same  force  in  effectuating  the  dedication^ 


1112 


CITE  THIS  VOL.  ANN.  CAS.  1917 A. 


inter  esse,  as  if  sales  of  lots  had  been  made 
to  third  persons;  that  either  might  object  to 
a  revocation  of  the  dedication,  if  the  objec- 
tion was  manife&ted  in  apt  time. 

Where  the  lots  have  been  8(^d  with  refer- 
ence to  the  plat,  no  formal  acceptance  by  the 
city  or  town  is  necessary,  as  by  that  act, 
the  dedication  became  irrevocable.  Brewer  v. 
Pine  Bluff,  80  Ark.  489,  97  S.  W.  1034; 
Stuttgart  V.  John,  85  Ark.  520,  109  S.  W.  541. 

It  has  been  often  said  that  the  fact  of 
dedication  depends  wholly  on  the  intent,  as 
manifested  by  open  and  visible  acts,  to  ap- 
propriate the  land  to  public  use;  and  it  is 
equally  true  that  the  fact  of  revocation  by 
abandonment  depends  on  the  intent,  as  mani- 
fested by  open  and  visible  acts,  to  abandon 
the  purpose  in  the  furtherance  of  which  the 
dedication  was  designed.  Thus,  where  none 
of  the  lots  and  blocks  have  been  sold  to 
third  persons,  and  the  streets  and  alleys  have 
never  been  thrown  open  to  the  public  use, 
neither  the  public  nor  any  third  persons  have 
any  rights  in  the  dedication,  and  it  therefore 
remains  within  the  power  of  the  owners  to 
revoke  the  dedication.  Thus,  in  Dickinson  v. 
Arkansas  City  Imp.  Co.  77  Ark.  670,  92  S. 
VV.  21,  113  Am.  St.  Rep.  170,  in  holding  that 
the  question  of  abandonment  was  one  of  fact 
and  might  be  said  to  occur  where  the  object 
of  the  use  for  which  the  property  was  dedi- 
cated had  wholly  failed,  the  court  said: 
"Now  in  this  case  not  a  single  lot  has  been 
sold  in  this  'paper  city,'  nor  a  single  one  of 
the  streets  thrown  open  to  public  use.  For 
more  than  twenty  years  since  the  alleged 
dedication  no  effort  has  been  made  by  the 
owners  or  any  one  else,  so  far  as  the  proof 
discloses,  to  bring  the  land  within  the  limits 
of  the  incorporated  town  of  Arkansas  City. 
On  the  contrary,  the  land  has  been  continu- 
ously fenced  and  cultivated  as  a  farm. 
Where  the  fences  were  washed  away  by  over- 
flow, they  were  rebuilt,  and  the  platted 
streets  again  obstructed  thereby.  The  conclu- 
sion is  irresistible  from  these  circumstances 
that  the  whole  scheme  for  making  the  addi- 
tions to  the  town  of  Arkansas  City  has 
failed,  and  has  been  abandcmed.  It  is  true 
that  one  of  the  appellants  testifies  that  he 
expects,  at  some  time,  to  sell  the  lots  and 
to  have  the  territory  added  to  the  town,  but 
there  is  nothing  in  the  testimony  to  warrant 
a  definite  or  reasonable  expectation  that  such 
scheme  may  soon  be  accomplished.  It  ap- 
pears to  be  more  a  hope  for  future  results 
rather  than  a  definite  present  intention  to 
bring  about  the  result.  There  is  nothing 
shown  to  manifest  such  intent  until  the  par- 
ties had  disagreed  about  the  terms  of  renting 
the  lands  again  for  farm  purposes,  and  this 
suit  resulted.  It  was  then  too  late,  after  the 
abandonment  of  the  schesne,  for  either  of  the 
owners  to  insist  upon  a  dismembermoit  of 


the  farm  property  by  throwing  open  the 
streets  and  alleys  intersecting  it.  We  think 
the  chancellor  was  correct  in  holding  that 
the  alleged  dedication  was  not  still  in  force, 
and  that  appellants  could  not  demand  the 
opening  of  the  platted  streets,  avenues  and 
alleys."  In  Beebe  v.  Little  Rock,  68  Ark.  39, 
66  S.  W.  791,  it  was  intimated  that  in  the 
event  of  certain*  circumstances,  which  did  not 
obtain  therein,  a  municipality  might  revoke 
a  dedication,  even  after  a  formal  acceptance 
thereof,  so  far  as  unopened  streets  were  con- 
cerned. 

California, 

In  California  the  rule  is  well  settled  that 
when  the  owner  of  property  makes  and  re 
cords  a  map  thereof,  on  which  he  subdivideei 
the   same  into  blocks  and   lots  bounded   bv 
streets,   and   sells   lots   to   individuals   with 
reference  thereto,  he  is  estopped  from  with- 
drawing his  dedication  of  such  streets  and 
alleys  to  the  public  use.     Breed  v.  Cunning- 
ham, 2  Cal.  361 ;  San  Leandro  v.  Le  Breton. 
72  Cal.  172,  13  Pac.  406;  Archer  v.  Salinas 
City,  93  Cal.  43,  28  Pac.  839,  16  L.R.A.  145: 
El  tinge  v.  Santos,  reported  in  full,  post,  this 
volume,  at  page  1143;  Myers  v.  Oceanside,  7 
Cal.  App.  87,  93  Pac.  686;  Myers  v.  Kenyon, 
7  Cal.  App.  112,  93  Pac.  888.    See  also  Kittle 
▼.  Pfeiffer,  22  Cal.  484;   People  v.  Reed,  81 
Cal.  70,  22  Pac.  474,  15  Am.  St  Rep.  22: 
Brown  v.  Stark,  83  Cal.  636,  24  Pac.  162; 
Forsyth  v.  Dunnagan,  94  Cal.  438,  29  Pac 
770;  Schmitt  v.  San  Francisco,  100  Cal.  302. 
34  Pac.  961.     And  it  has  been  held  that  this 
rule  was  applicable  to  a  case  wherein  it  ap- 
peared that  the  defendant,  as  the  owner  of 
a  certain  tract  of  open  land  near  a  town, 
went  on  the  ground  with  his  surveyor,  and 
by   stakes   marking   boundary   lines   divided 
the  tract  into  small  parcels,  leaving  strips 
of  land  between  these  parcels.     No  plat  or 
map  of  these  lands  was  made  at  the  time, 
but   the   defendant   accompanied   by   persons 
contemplating  purchasing  went  on  the  ground 
and  there  viewed  the  conditions,  as  delineated 
by  the  stakes;  and  in  selling,  the  defendant 
sold  by  metes  and  bounds,  and  at  the  time 
of  the  sale  informed  the  purchasers  that  the 
strips  marked  on  the  grounds  by  stakes  were 
streets.     Prescott  v.  Edwards,  117  Cal.  298, 
49  Pac.  178,  59  Am.  St.  Rep.  186,  wherein 
the  court  said:     "In  principle  there  can  be 
no  difference  as  to  any  question  of  streets 
in  the  legal  status  of  a  purchaser  who  buys 
a  lot  according  to  a  plat  made  by  the  owner 
wherein   streets   are   delineated,   and   a  pur- 
chaser  who  buys  as  plaintiff's   predecessors 
bought.      This    land   was   platted   upon   the 
ground.     The  plat  was  as  perfect  as  if  pic- 
tured upon  paper,  and  probably  more  satis- 
factory.    To  be  sure,  the  blocks  were  not 
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numbered  and  the  streets  were  not  named, 
as  would  probably  have  been  the  fact  if  the 
plat  had  been  transferred  to  paper.     But  we 
do  not  see  that  either  numbers  or  names  are 
essential.     Again:     By  the  deeds  the  lands 
were  described  by  metes  and  bounds,  and  no 
reference  is  found  therein  to  any  street,  but 
at  the  time  of   sale  the   defendant   pointed 
out  these  strips  of  land  as  streets^  and  the 
.  land  sold  bordered  on  such  strips.    The  pur- 
chaser's condition  was  thus  the  same  as  if 
the  land  had  been  sold  by  a  recorded  or  un- 
recorded plat.     Under  the  circumstances  we 
have  depicted  it  would  be  a  gross  injustice 
for  the  owner  to  deprive  a  purchaser  of  the 
privilege   of   using   such   strips   of   land   as 
streets,  and  an  injustice  which  the  law  does 
not  countenance.    While  the  case  in  its  facts 
is  out  of  the  ordinary,  upon  principle  it  is 
analogous,  as  we  have  shown,  to  all  those 
cases  where  plats  have  been  used  in  the  mak- 
ing of  sales;  and  we  know  of  no  case  of  that 
kind    where    relief    has    been    refused    when 
sought  in  courts  of  justice.     ...     In  the 
present  case  these  strips  were  outlined  upon 
the  ground,  and  at  the  date  of  the  purchase 
were  declared  by  the  owner  to  be  streets.    The 
right  to  use  them  as  such  formed  part  of  the 
consideration  moving  to  the  vendee  for  the 
purchase,  and  such  right  of  use  became  ap- 
purtenant to  the  land  granted.     The  owner 
declared  to  the  purchasers  that  the  parcels 
were  streets;  the  purchasers  acted  upon  such 
declaration;  and  as  to  such  purchasers  those 
parcels  are  streets." 

In  a  few  cases  it  has  apparently  been  held 
that  the  foregoing  rule  as  to  the  purchasers 
of  lots  is  applicable  to  the  public,  and  ren- 
ders the  dedication  irrevocable  as  to  them 
also.  Breed  v.  Cunningham,  2  Cal.  361;  San 
Leandro  v.  Le  Breton,  72  Oal.  170,  13  Pac. 
405;  Archer  v.  Salinas  City,  93  Cal.  43,  28 
Pac.  839,  16  L.R,A.  146;  Davidow  v.  Gris- 
wold,  23  Cal.  App.  189,  137  Pac.  619.  Com^ 
pare  People  v.  Reed,  81  Cal.  70,  22  Pac.  474, 
15  Am.  St.  Rep.  22. 

But  as  between  the  dedicator  and  the  pub- 
lic,  the  rule   appears  to  be  that  the  mere 
laying  out  of  the  lots,  and  the  making  and 
filing    or   recording   of   a  map   showing  the 
streets,  constitutes  only  an  offer  to  dedicate 
to   the   public  use  the  spaces  marked  there- 
on as  streets,  and  does  not  deprive  the  owner 
of  the  right  to  use  the  property  as  his  own. 
Hayward  v.   Manzer,   70   Cal.   476,   13   Pac. 
141 ;   People  v.  Reed,  81  Cal.  70,  22  Pac.  474, 
15  Am.  St.  Rep.  22;   Forsyth  v.  Dunnagan, 
94    Cal.   438,   29   Pac.   770;    Los  Angeles  v. 
Kysor,  125  Cal.  463,  58  Pac.  90;  Anaheim  v. 
Langenberger,    134    Cal.    608,    66   Pac.    855; 
Los  Angeles  v.  McCullum,  156  Cal.  148,  103 
Pac.    914,  23  L.R.A.(N.S.)    378;   Davidow  v. 
Griswold,  23   Cal.   App.  189,  137  Pac.  619; 
People   V.  Laugenour,  25  Cal.  App.  44,  142 


Pac.  888.  See  also  Harding  v.  Jasper,  14 
Cal.  642;  Wolfskin  v.  Los  Angeles  County, 
86  Cal.  405,  24  Pac.  1094;  Archer  v.  Salinas 
City,  93  Cal.  43,  28  Pac.  839,  16  L.R.A.  145; 
Schmitt  V.  San  Francisco,  106  Cal.  302,  34 
Pac.  961;  Niles  v.  Los  Angeles,  125  Cal.  572, 
58  Pac.  190;  Eltinge  v.  Santos,  reported  in 
full,  post,  this  volume,  at  page  1143.  The 
passage  of  an  ordinance  setting  apart  and 
dedicating  a  portion  of  the  water  front  in  a 
harbor  for  public  use  as  a  free  public  dock 
for  ships  is  a  mere  offer  to  dedicate,  and 
the  dedication  is  not  complete,  nor  does  the 
public  acquire  any  right  to  the  easement, 
until  it  has  been  accepted  and  used  by  the 
public  in  the  manner  intended.  And  when 
there  is  no  acceptance  the  offer  may  be  re- 
called in  whole  or  in  part.  San  Francisco 
v.  Calderwood,  31  Cal.  586,  91  Am.  Dec.  542; 
People  V.  Williams,  64  Cal.  498,  2  Pac.  393. 
Where  there  is  a  sale  of  the  lots  designated 
on  a  map  or  plat  which  shows  a  subdivision 
of  the  land  into  lots  and  blocks,  it  has  been 
said  that  such  a  sale  by  a  landowner  is  more 
important  as  evidence  of  an  intention  to  dedi- 
cate in  a  case  between  the  owner  and  a  pur- 
chaser, than  in  a  case  where  the  city  is 
claiming  a  dedication  to  the  public.  Harding 
V.  Jasper,  14  Cal.  642;  Eureka  v.  Armstrongs 
83  Cal.  624,  22  Pac.  928,  affirmed  83  Cal. 
623,  23  Pac.  1085;  Griffiths  v.  Gaiindo,  86 
Cal.  193,  24  Pac.  1025;  Logan  v.  Rose,  88 
Cal.  263,  26  Pac.  106;  Sacramento  v.  Clunie, 
120  Cal.  29,  52  Pac.  44;  Los  Angeles  v. 
Kysor,  125  Cal.  463,  58  Pac.  90;  Anaheim  v. 
Langerberger,  134  Cal.  608,  66  Pac.  855;  Los 
Angeles  v.  McCollum,  156  Cal.  148,  103  Pac. 
934,  23  L.R.A.(N.S.)  378.  See  also  Brown 
V.  Stark,  83  Cal.  636,  24  Pac.  162;  Wolf  skill 
v.  Los  Angeles  County,  86  Cal.  405,  24  Pac. 
1094.  So  in  Sacramento  v.  Clunie,  120  Cal. 
29,  52  Pac.  44,  the  court  said:  "In  the  con- 
sideration of  the  question  here  presented,  it 
must  be  borne  in  mind  that  the  litigation  is 
alone  between  the  owner  and  the  city.  The 
question  is  purely  one  of  dedication.  The 
respective  rights  of  the  owners  of  the  blocks 
who  may  have  purchased  from  the  parties 
filing  the  map  are  not  involved.  Such  sales 
may  be  some  evidence  of  intention  to  dedi- 
cate, but  nothing  more.  The  respective  rights 
of  owners  rest  upon  other  and  different  prin- 
ciples of  law."  It  has  been  held  that  the 
sale  and  purchase  of  lots  describing  the 
streets  as  boundaries  c<Histitute  covenants 
with  the  purchasers  that  the  streets  are  dedi- 
cated to  their  use  and  to  the  use  of  the 
public,  and  are  sufficient  proof  of  dedication. 
Davidow  v.  Griswold,  23  Oal.  App.  189,  137 
Pac.  619. 

An  acceptance  must  follow  the  offer  of 
dedication  within  a  reasonable  time,  in  order 
to  vest  Uie  public  with  a  right  which  the 
owner  cannot  revoke.     San  Francisco  v.  Cal- 
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derwood,  31  Cal,  586,  91  Am.  Dec.  542;  San 
Francisco  v.  Canavan,  42  Cal.  541 ;  People  v. 
Williams,  64  Cal.  498,  2  Pac.  393;  Hayward 
V.  Manzer,  70  Cal.  476,  13  Pac.  141;  People 
T.  Reed,  81  Cal.  70,  22  Pac.  474,  15  Am.  St. 
Rep.  22;  Eureka  v.  Croghan,  81  Cal.  524, 
22  Pac.  693,  reversing  19  Pac.  485;  Eureka 
V.  Armstrong,  83  Cal.  624,  22  Pac.  928,  af- 
firmed 83  Cal.  623,  23  Pac.  1085;  Forsyth  v. 
Dunnagan,  94  Cal.  438,  29  Pac.  770;  Myers 
V.  Oceanside,  7  Cal.  App.  87,  93  Pac.  686; 
Davidow  v.  Griswold,  23  Cal.  App.  189,  137 
Pac.  619.  See  also  Wolfakill  v.  Los  Angeles 
County,  86  Cal.  405,  24  Pac.  1094;  Archer 
V.  Safinas  City,  93  Cal.  43,  28  Pac.  839,  16 
L.R.A.  145;  Los  Angeles  v.  Kysor,  125  Cal. 
463,  58  Pac.  90;  Niles  v.  Los  Angeles,  125 
Cal.  572,  58  Pac.  190;  Anaheim  v.  Langen- 
berger,  134  Cal.  608,  66  Pac.  855. 

When  the  rights  of  third  persons  have  not 
intervened,  or  the  offer  of  dedication  has  not 
been  accepted  either  formally  or  by  user,  the 
dedicator  has  the  right  to  revoke  his  offer, 
whether  made  By  deed  or  otherwise.  San 
Francisco  v.  Calderwood,  31  Cal.  686,  91  Am. 
Dec.  542;  San  Francisco  v.  Canavan,  42  Cal. 
541;  People  v.  Williams,  64  Cal.  498,  2  Pac. 
393;  Hayward  v.  Manzer,  70  Cal.  476,  13 
Pac.  141;  People  v.  Reed,  81  Cal.  70,  22  Pac. 
474,  15  Am.  St.  Rep.  22;  Eureka  v,  Croghan, 
81  Cal.  624,  22  Pac.  693,  reversing  19  Pac. 
485;  Phillips  v.  Day,  82  Cal.  24,  22  Pac. 
976;  Schmitt  v.  San  Francisco,  100  Cal.  302, 
34  Pac.  961;  Prescott  v.  Edwards,  117  Cal. 
298,  49  Pac.  178,  59  Am.  St.  Rep.  186; 
Eltinge  v.  Santos,  reported  in  full,  post,  this 
volume,  at  page  1143;  Myers  v.  Oceanside,  7 
Cal.  App.  87,  93  Pac.  686.  See  also  Wolf- 
skill  V.  Los  Angeles  County,  86  Cal.  405,  24 
Pac.  1094;  Archer  v.  Salinas  City,  93  Cal. 
43,  28  Pac.  839,  16  L.R.A.  145;  Forsyth  v. 
Dunnagan,  94  Cal.  438,  20  Pac.  770;  Sacra- 
mento V.  Clune,  120  Cal.  29,  52  Pac.  44;  Los 
Angeles  v.  Kysor,  125  Cal.  463,  58  Pac.  90; 
Niles  V.  Los  Angeles,  125  Cal.  572,  58  Pac. 
190;  Anaheim  v.  Langenberger,  134  Cal.  608, 
66  Pac.  855;  Los  Angeles  v.  McCollum,  150 
Cal.  148,  103  Pac.  914,  23  L.R.A. (N.S.)   378. 

The  acceptance  of  a  dedication  which  will 
preclude  revocation  may  be  express,  as  by 
formal  action  evidenced  by  a  resolution,  on 
the  part  of  the  public  authorities,  or  it  may 
be  implied  from  user  or  adaptation  for  use, 
as  in  the  improvement  of  the  streets  dedi- 
cated. People  V.  Reid,  81  Cal.  70,  22  Pac. 
474,  15  Am.  St.  Rep.  22;  Eltinge  v.  Santos, 
reported  in  full,  post,  this  volume,  at  page 
1143.  See  also  Eureka  v.  Croghan,  81  Cal.  524, 
22  Pac.  693,  reversing  19  Pac.  485;  Archer 
v.  Salinas  City,  93  Cal.  43,  28  Pac.  839,  16 
L.R.A.  145.  And  an  acceptance  is  ordinarily 
made  manifest  by  a  use  on  the  part  of  the 
public  of  the  land  for  the  purpose  to  which 
it  has  been  dedicated.    San  Francisco  v.  Oana- 


van,  42  Cal.  541.  See  also  Hayward  v.  Man- 
zer, 70  Cal.  476,  13  Pac.  141.  But  this  uie 
must  be  of  such  duration  that  the  public 
interest  and  private  right  would  be  mate- 
rially impaired  if  the  dedication  were  re- 
voked and  the  use  by  the  public  discontinued. 
San  Francisco  v.  Canavan,  42  Cal.  541 :  Peo- 
ple V.  Laugenour,  25  Cal.  App.  44,  142  Pac. 
888.  See  also  Hayward  v.  Manzer,  70  Cal 
476,  13  Pac.  141;  Niles  v.  Los  Angeles,  125 
Cal.  572,  58  Pac.  190.  But,  where  there  is  a 
complete  dedication,  no  acceptance  is  re- 
quired, it  being  presumed  from  the  benefits 
arising  from  the  dedication.  Archer  v.  Sali- 
nas City,  93  Cal.  43,  28  Pac.  839,  16  L.ILA 
145.  See  also  San  Leandro  ▼.  Le  Breton,  72 
Cal.  172,  13  Pac.  406;  Myers  v.  Oceanside,  7 
Cal.  App.  87,  93  Pac.  686. 

The  revocation  of  a  dedication  may  be  evi- 
denced by  various  acts  of  the  dedicator  in- 
consistent  with  the  use  or  purpose  for  which 
it  is  claimed  that  the  land  was  dedicated. 
Myers  v.  Oceanside,  7  Cal.  App.  87,  93  Pac. 
686.  Thus,  it  may  be  effected  by  the  filing 
of  a  map  or  plat  on  which  the  property  which 
had  been  dedicated  is  delineated  as  private 
property,  Myers  v.  Oceanside,  7  Cal.  App.  87, 
93  Pac.  686;  or  by  a  conveyance  of  the  title 
thereof  to  a  third  person,  Hayward  v.  Manzer. 
70  Cal.  476,  13  Pac.  141;  Eureka  v.  Croghan, 
81  Cal.  524,  22  Pac.  693,  reversing  19  Pac. 
485;  Phillips  v.  Day,  82  Cal.  24,  22  Pac.  976: 
Forsyth  v.  Dunnagan,  94  Cal.  438,  29  Pac. 
770;  Schmitt  v.  San  Francisco,  100  Cal.  302, 
34  Pac.  961.  See  also  Sacramento  ▼.  Clunie, 
120  Cal.  29,  52  Pac.  44;  Myers  v.  Oceanside, 
7  Cal.  App.  87,  93  Pac.  686;  or  by  a  resump- 
tion of  the  possession  of  the  property  by  the 
dedicator,  Hayward  v.  Manzer,  70  Cal.  476. 
13  Pac.  141;  People  v.  Reed,  81  Cal.  70,  22 
Pac.  474,  15  Am.  St.  Rep.  22;  Eureka  ▼. 
Croghan,  81  Cal.  524,  22  Pac.  693,  reversing 
19  Pac.  485.  See  also  Wolfskill  v.  Los  An- 
geles County,  86  Cal.  405,  24  Pac.  1094; 
Niles  y.  Los  Angela,  126  Cal.  572,  58  Pac. 
190;  or  by  the  placing  of  obstructions  on  the 
land  by  the  dedicator,  Prescott  y.  Edwards, 
117  Cal.  298,  49  Pac.  178,  59  Am.  St.  Rep. 
186.  So,  the  successor  in  title  to  the  orig- 
inal owner  may  revoke  an  offer  to  dedicate 
land  to  the  public  as  part  of  a  street  by 
filing  a  later  map  which  altered  the  dimen- 
sions of  a  certain  street  and  blocks  shown  on 
the  previous  map,  where  there  has  been  no 
acceptance,  either  formally  or  by  user,  on 
the  part  of  the  public  authorities  of  the  offer 
to  dedicate  evidenced  by  the  filing  of  the  map 
by  the  original  owner,  subject  to  the  ease- 
ment in  favor  of  a  purchaser  before  the  recor- 
dation of  the  second  plat.  Eltinge  y.  Santos, 
rejwrted  in  full,  post,  this  volume,  at  page 
1143.  At  any  time  before  the  public  has  ac- 
quired an  interest  in  the  streets,  either  from 
formal    acceptance    or    by    actual    user. 
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owner,  after  selling  some  of  the  lots  accord- 
ing  to  the  map  or  plat,  may,  either  with  the 
•consent  of  the  purchasers,  or  if  he  himself 
repurchases  all  of  the  lots  so  sold,  withdraw 
his  offer  of  dedication.  Archer  v.  Salinas 
City,  93  Cal.  43,  28  Pac.  839,  16  L.R.A.  145. 
See  also  Anaheim  v.  Langenberger,  134  Cal. 
608,  66  Pac.  855. 

Where   lands  are  held  by  a  city,   board, 
commission  or  other  entity,  in  trust  for  the 
state,  the  legislature  may  revoke  the  dedica- 
tion.    Polack  ▼.  San  Francisco  Orphan  Asy- 
lum, 48  Cal.  490;  Mahoney  ▼.  Board  of  Edu- 
cation, 12  Oal.  App.  293,  107  Pac.  584.     In 
the  case  first  cited  the  court  said:    "That  the 
legislature  possesses  competent  power  to  va- 
cate' a  street  in  a  city ;  that  the  legislature 
may  delegate  or  commit  such  power  to  the 
municipal  authorities  of  the  city;   that  its 
exercise  by  the  municipal  authorities  is  de- 
pendent on  the  will  and  subject  to  the  con- 
trol of  the  legislature;  and  that  after  such 
power  has  thus  been  committed  to  the  mu- 
nicipal  authorities,  the  legislature  may  re- 
voke it  in  part  as  well  as  in  whole,  or,  with- 
out an  express  revocation,  may  itself  exercise 
it  in  any  particular  instance,  are  propositions 
about  which  there  can  be  no  controversy  in 
this    state."     In    Forsyth   v.   Dunnagan,   94 
Cal.   440,  29  Pac.  770,  wherein  it  appeared 
that  certain  landowners  recorded  a  plat  of 
their  lands  whereon  streets  were  marked,  and 
united  in  a  deed  to  the  county  by  which  they 
conveyed  to  it  the  roads  so  laid  out,  but  there 
was    no    acceptance   or   user   by  the   county 
until    long  after   the  lapse  of  a  reasonable 
time,  it  was  held  that  the  offer  was  effectu- 
ally revoked  by  the  acts  of  their  subsequent 
grantees    in    enclosing    and    cultivating    the 
space   laid  out  as  a  road,  though  the  deeds 
to  them  were  made  "subject,  nevertheless,  to 
the    right  of   way   of  the  public   over   such 
portions  of  the  land  herein  granted  as  may 
fall  within  any  road  laid  out  on  such  land," 
etc. 

Where  a  private  person  attempts,  by  deed, 
to  dedicate  a  parcel  of  land  to  public  use, 
as  a  highway,  street,  park,  or  for  any  other 
public  use  whatsoever,  and  in  the  same  deed 
reserves  the  right  at  his  pleasure  to  revoke 
the  dedication  and  devote  the  land  to  any 
other  use  he  may  see  proper,  there  is  no 
dedication.  San  Francisco  v.  Canavan,  42 
Cal.  541.  And  later  acts  of  acceptance  by 
a  city  cannot  operate  to  revive  a  revoked 
offer.  Myers  v.  Oceanside,  7  Cal.  App.  87, 
93  Pac.  686. 

In  People  v.  Hibemia  Sav.  etc.  Soc.  84 
Cal.  634,  24  Pac.  295,  wherein  it  appeared 
that  9.  deed  of  several  lots  in  a  block,  de- 
scribed the  block  as  bounded  by  certain 
streets  but  did  not  mention  any  avenue  or 
street  running  through  the  block,  it  was  held 
that  tills  omission  did  not  constitute  a  revo- 


cation of  the  dedication  of  such  avenue.  The 
court  said:  "This  mere  negative  act  of 
omitting  in  a  deed  something  that  was  not 
necessary  to  a  description  of  city  lots,  which 
are  usually  described  by  numbers,  would  not, 
of  itself,  we  think,  amount,  under  any  circum- 
stances, to  a  grave  act  of  revocation." 

Where  a  dedication,  either  express  or  im- 
plied, has  once  been  accepted,  or  where  there 
is  a  user  by  the  public  a6  well  as  the  pur- 
chasers of  the  lots,  it  is  complete  and  there- 
fore irrevocable — precluding  the  owner  and 
all  claiming  in  his  right  from  assisting  any 
ownership  inconsistent  with  such  use.  Brown 
V.  Stark,  83  Cal.  636,  24  Pac.  162;  Wolf  skill 
▼.  Lob  Angeles  County,  86  Cal.  405,  24  Pac. 
1094;  Logan  v.  Rose,  88  Cal.  263,  26  Pac. 
106;  Archer  v.  Salinas  City,  93  Cal.  43,  28 
Pac.  839,  16  L.R.A.  145 ;  People  v.  Laugenour, 
25  Cal.  App.  44,  142  Pac.  888.  See  also 
Harding  v.  .Jasper,  14  Cal.  642;  Eureka  v. 
Armstrong,  83  Cal.  624,  22  Pac.  928,  affirmtd 
83  Cal.  623,  23  Pac.  1085;  Los  Angeles  v. 
Kysor,  125  Cal.  463,  68  Pac.  90;  Los  Angeles 
V.  McCollura,  156  Cal.  148,  108  Pac.  914,  23 
L.R.A.(N.S.)  378;  McKenzie  v.  Qilmore,  33 
Pac.  262.  In  such  a  case,  a  deed  to  another 
will  not  operate  as  a  revocation  of  an  offer 
to  dedicate  which  had  been  accepted  before 
the  date  of  this  deed.  Brown  v.  Stark,  83 
Cal.  036,  24  Pac.  162.  In  McKenzie  v.  Gil- 
more,  33  Pac.  262,  wherein  it  appeared  that 
a  road  was  changed  by  a  person  who  opened 
a  road  across  his  land,  fenced  it  on  both 
sides,  and  allowed  it  to  be  worked  and  con- 
trolled by  the  public  authorities,  it  was  held 
that  he  had  completely  dedicated  the  land 
to  the  public,  and  that  he  could  not  avoid 
the  effect  of  his  acts  by  showing  a  partial 
failure  of  consideration  in  that  he  had  ceased 
to  use  land  given  him  by  a  neighbor  in  con- 
sideration of  his  making  the  dedication. 

It  has  been  held  that  where  a  water  com- 
pany, formed  to  supply  water  and  sell  the 
same  for  irrigation,  has  changed  its  use  and 
is  supplying  a  public  use  instead  of  the 
original  private  rights,  and  the  water  has  so 
become  dedicated  to  public  use,  it  is  not 
within  the  power  of  the  water  company,  as 
surveyor  or  owner  thereof,  to  revoke  the 
dedication  and  convert  it  into  a  private  use. 
And  this  cannot  be  done  in  any  case  without 
the  consent,  express  or  implied,  of  all 
the  beneficiaries  of  the  use.  Franscioni  v. 
Soledad  Land,  etc.  Co.  170  Cal.  221,  149 
Pac.  161. 

Canada. 

In  Canada  neither  the  marking  out  on  a 
plan  of  spaces  for  roads  and  streets,  nor  th^ 
registration  of  such  a  plan,  nor  the  sale  of 
lots  according  to  it,  nor  all  of  those  acts 
combined,  will  constitute  an  absolute  dedica- 
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tion  of  the  places  do  marked  down  as  public 
roads  and  highways.  But  they  may  become 
so  by  any  acts  from  which  an  irrevocable 
intention  to  dedicate  them  may  be  inferred, 
and  by  acceptance  by  the  municipality.  In 
re  Waldie,  13  Ont.  App.  104.  Thus,  where 
there  is  an  acceptance  of  a  dedication  by 
public  use  and  by  the  expenditure  of  public 
money  in  grading  it,  the  dedication  is  ef- 
fectual and  irrevocable  so  as  to  disentitle  the 
grantor  to  retract  the  dedication  or  resume 
possession  of  the  land.  Pedlow  v.  Renfrew, 
27  Ont.  App.  611.  Nor  can  a  dedication  of  a 
'  highway  which  has  been  accepted  by  user,  be 
overcome  by  the  making  of  a  deed  some  years 
thereafter  by  the  dedicator,  containing  a  de- 
scription which  appears  to  be  inconsistent 
with  the  dedication.  Malloch  v.  Anderson,  4 
U.  C.  Q.  B.  481. 

Until  roads  and  streets  indicated  on  a  map 
become  public  roads  by  acceptance  by  user  or 
otherwise,  they  are  subject  to  the  provisions 
of  the  Registry  Act  (R.  S.  O.  ch.  Ill,  §§  82- 
84)  which  provides  that  in  no  case  shall  a 
plan  or  survey,  although  filed  and  registered, 
be  binding  unless  a  sale  has  been  made  ac- 
cording to  it.  And  this  is  followed  by  the 
proviso  that  in  all  cases,  i.  e.,  either  before 
or  after  a  sale  or  sales,  amendments  may  be 
ordered  at  the  instance  of  the  person  filing 
or  registering  the  plan  or  survey,  or  his  as- 
signs, if  upon  hearing  all  parties  concerned 
it  be  thought  fit  and  just  to  so  order.  The 
meaning  of  that  statute  is  that,  when  a  sale 
of  a  part  has  been  made,  the  plan  or  survey 
becomes  binding  on  the  person  filing  or  reg- 
istering it,  not  irrevocably,  but  only  sub 
modo,  that  is  to  say,  to  the  extent  that  a 
court  or  a  judge  may  think  proper  not  to 
permit  a  proposed  amendment.  However, 
such  a  person  is  at  liberty,  notwithstanding 
the  sale,  to  apply  for  and,  if  he  can  make  a 
proper  case,  to  obtain  an  alteration  or  amend- 
ment. But  the  person  to  whom  the  sale  has 
been  made  is  a  p'arty  concerned,  entitled  tp 
notice  of  and  to  oppose  the  application.  And 
as  the  person  filing  or  registering  may  apply, 
80  may  any  purchaser  from  him,  or  any  one 
claiming  through  the  purchaser.  In  re  Onta- 
rio Silver  Co.  1  Ont.  L.  Rep.  140;  In  re 
Hamilton,  etc.  R.  Co.  14  Ont.  L.  Rep.  117, 
9  Ont.  W.  Rep.  463;  In  re  Mcllmurray,  22 
Ont.  App.  398  (opinion  of  Maclennan, 
J.  A.).  See  also  In  re  McDonald,  6  Ont. 
L.  Rep.  556;  In  re  Morton,  6  Ont.  App.  323. 

If  the  public  has  acquired  a  right  to  a 
highway  it  is  not  intended  to  be  interfered 
with  by  such  an  amendment  under  the  stat- 
ute; but  as  between  the  lot  owners,  and  the 
person  who  registered  the  plan,  or  his  as- 
signs, amendments  may  be  made  on  such  con- 
ditions as  may  be  thought  proper.  In  re 
VValdie,  13  Ont.  App.  104. 

While  the  registering  of  a  plan  by  a  person 
not  the  owner  of  the  land  is  a  perfectly  futile 


proceeding  against  ewerybodj,  yet  when  lie 
afterwards  becomes  the  owner  of  the  land 
and  adopts  the  plan,  he  may,  as  owner,  ask 
that  the  plan  thus  roistered  be  amended  b; 
him.    In  re  Chisholm,  12  Ont.  App.  225. 

The  statute  deals  only  with  the  laying  out 
of  a  town  or  village  and  the  dedication  of 
roads,  streets  or  commons  to  public  uses  in 
towns  or  villages,  and  has  no  reference  to 
the  sub-division  of  a  small  town  lot  into  a 
few  smaller  lots,  or  to  lanes  between  such 
lots.     In  re  Morton,  6  Ont.  App.  323. 

Apart  from  the  registry  act,  it  hae  been 
held  that  the  proposition  is  indisputable  that 
if  a  person  sells  lots  according  to  a  particular 
map  or  plan,  the  purchasers  acquire  an  in- 
terest in  the  streets  or  lanes  shown  on  the 
plan  adjoining  the  lots  sold,  which  places 
them  beyond  the  vendor's  future  control  to 
their  injury.  In  re  Waldie,  13  Ont.  App. 
104;  Reg.  v.  Boulton,  16  U.  C.  Q.  B.  272. 

Colorado. 

In  Colorado  the  rule  is  that  where  an 
owner  plats  his  land,  files  the  plat  on  which 
streets,  alleys  and  other  public  places  are 
delineated,  and  from  time  to  time  sells  lots 
with  reference  to  the  plat,  as  between  the 
grantor  and  the  purchasers  of  lots  who 
bought  with  reference  to  the  plat,  the  grantor 
and  his  privies  are  estopped  to  deny  the 
dedication  to  the  public  of  the  streets  and 
alleys  marked  thereon.  Ward  v.  Farwell,  6 
Colo.  66;  Mouat  Lumber  Co.  v.  Denver,  21 
Colo.  1,  40  Pac.  237;  Overland  Machiner)- 
Co.  v.  Alpenfels,  30  Colo.  163,  69  Pac.  5T4: 
Manitou  v.  International  Trust  Co.  30  Colo. 
467,  70  Pac.  757;  Center  v.  Collier,  20  Colo. 
App.  354,  144  Pac.  1123.  See  also  Denver 
v.  Clements,  3  Colo.  472;  Trine  v.  Pueblo, 
21  Colo.  102,  39  Pac.  330. 

And  that  rule  applies  to  a  town  proprietor 
who  exhibits  on  his  plat  a  lot  or  square  of 
ground  not  subdivided  into  lots,  and  who 
states  to  intending  purchasers  of  lots  that 
this  square  or  plat  is  reserved  for  a  public 
park,  or  for  any  other  public  use,  and  who. 
on  the  face  of  these  representations,  sells 
lots.  Mclntyre  v.  El  Paso  County,  15  Colo. 
App.  78,  61  Pac.  237. 

But  while  a  platting  and  sale  of  lots  mar 
with  reference  thereto  constitute  a  dedication 
of  the  streets  and  alleys  delineated  on  the 
plat  as  between  the  grantor  and  purchasers 
from  him,  so  far  as  the  municipality  is  con- 
cerned these  acts  show  a  mere  common- law 
offer  to  dedicate  on  the  part  of  the  owner, 
which  offer,  however,  may  not  be  withdrawn 
at  his  pleasure.  Mouat  Lumber  Co.  v.  Den* 
ver,  21  Colo.  1,  40  Pac.  237;  Manitou  v.  In- 
ternational Trust  Co.  30  Colo.  467,  70  Pac. 
757;  Center  v.  Collier,  26  Colo.  App.  354,  144 
Pac.  1123.  See  also  Denver  v.  Clements,  3 
Colo.  472. 
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Nevertheless,  there  must  be  an  acceptance, 
express  or  implied,  of  the  offer  of  dedication 
by  the  municipal  authorities  within  a  reason- 
able time,  as  otherwise  they  lose  their  right 
to  accept  and  the  municipality  loses  its  right 
to  the  places  designated  on  the  plat  as  public 
places.  Mouat  Lumber  Ck>.  v.  Denver,  21 
Colo.  1,  40  Pac.  237;  Manitou  v.  Interna- 
tional Trust  Co.  30  Colo.  467,  70  Pac.  757; 
Center  v.  Collier,  26  Colo.  App.  354,  144  Pac. 
1123.  See  also  Denver  v.  Clements,  3  Colo. 
472.  This  acceptance  can  be  manifested  in 
various  ways:  a  formal  official  act,  such  as 
a  resolution  or  ordinance  duly  passed;  the 
taking  of  possession  of  the  street,  etc.,  by 
the  authorities,  and  grading  and  improving 
it;  the  use  thereof  by  the  public  as  a  high- 
way for  public  travel  and  traffic;  and  the 
open  and  exclusive  exercise  of  authority  by 
the  public  officials  over  the  street  offered. 
Center  v.  Collier,  26  Colo.  App.  354,  144  Pac. 
1123. 

When  the  dedication  is  statutory,  however, 
no  act  of  acceptance  on  the  part  of  the  city 
is  rec]uired  to  impose  on  it  the  obligation  to 
keep  the  streets  in  repair,  as  the  moment  the 
plat  of  a  city  or  an  addition  thereto  is  made, 
filed  and  recorded  by  the  proprietor  thereof 
in  compliance  with  the  statute,  the  fee  of  all 
the  streets,  alleys,  avenues,  highways,  parks, 
and  other  parcels  of  ground,  reserved  therein 
to  the  use  of  the  public,  vests  in  such  city 
in  trust  for  the  uses  expressed.  R.  S.  1868, 
§  5,  ch.  84.    Denver  v.  Clements,  3  Colo.  472. 

Where  it  appears  that  the  land  was  never 
accepted  by  the  city  or  town,  a  subsequent 
conveyance  of  the  land  by  the  dedicator  to 
another  is  a  revocation  of  the  offer  to  dedi- 
cate to  the  same  as  a  street.  Trine  v.  Pueblo, 
21  Colo.  102,  39  Pac.  330;  Center  v.  Collier, 
126  Colo.  App.  354,  144  Pac.  1123. 

Connecticut. 

In  Connecticut  the  donation  or  dedication 
of  land  for  the  purpose  of  a  highway  has 
been  held  to  rest  on  the  common-law  rule 
that  where  a  person  has  made  representa- 
tions, or  pursued  a  line  of  conduct,  with  a 
Tiew  to  lead  or  induce  others  to  adopt  a  par- 
ticular course  of  action,  and  those  represen- 
tations or  that  conduct  have  produced  that 
effect,  they  shall  be  held  to  be  binding  and 
conclusive  against  him,  and  he  shall  not 
afterwards  be  permitted  to  retract  or  repu- 
diate them,  to  the  injury  of  those  who  have 
been  induced  thus  to  act.  These  principles 
authorize  the  gift,  estop  the  giver  from  re- 
calling it,  and  presume  an  acceptance  by  the 
public  where  it  is  shown  to  be  of  common 
convenience  and  necessity,  and  therefore  bene- 
ficial to  them.  Noyes  v.  Ward,  19  Conn.  250; 
Guthrie  v.  New  Haven,  31  Conn.  308.  And 
the  right  of  the  public  does  not  depend  on 


any  length  of  possession.  Noyes  v.  Ward, 
19  Conn.  250.  For  the  purpose  of  showing 
that  a  dedication  is  beneficial,  an  express  ac- 
ceptance by  the  municipality,  the  repair  of 
it  by  the  officers  of  the  municipality,  or  a 
tacit  acquiescence  in  the  open  public  use  of 
it,  are  important;  and  so  are  the  acts  of 
individuals,  such  as  giving  it  a  name  by 
which  it  becomes  generally  known,  recogniz- 
ing it  on  maps  and  in  directions,  using  it 
as  a  descriptive  boundary  in  deeds  of  the 
adjoining  land,  or  as  a  reference  for  locality 
in  advertisements  of  property,  etc.,  and  any 
other  acts  which  recognize  its  usefulness  and 
tend  to  show  an  approval  of  the  gifts  by  the 
members  of  the  community  immediately  cog- 
nizant of  it;  but  the  principal  evidence  of 
its  beneficial  character  will  be  the  actual  use 
of  it  as  a  highway,  without  objection,  by 
those  who  have  occasion  to  use  it  for  that 
purpose.  Guthrie  v.  New  Haven,  31  Conn. 
308. 

The  acts  and  declarations  of  an  owner,  sub- 
sequent to  the  time  when  his  dedication  of 
a  highway  was  completed,  cannot  have  the 
effect  of  revoking  or  invalidating  it.  Chapin 
V.  State,  24  Conn.  236. 

But  while  it  is  true  that  the  owner  of  the 
soil  after  he  has  dedicated  it  to  the  public 
for  a  highway  cannot  revoke  it  after  it  has 
been  accepted  by  the  public,  he  may  revoke 
it  before  it  has  been  accepted.  Riley  v. 
Hammel,  38  Conn.  574. 

Where  the  owner  of  village  property  makes 
and  publishes  a  map  of  it,  with  streets  dis- 
tinctly delineated,  and  then  sells  lots  bounded 
on  these  streets,  and  deeds  the  street  to  the 
town,  there  is  an  irrevocable  dedication  of  the 
street  to  the  public  for  the  use  of  a  highway 
on  the  acceptance  of  the  deed  by  the  town 
and  the  acceptance  by  the  unorganized  public 
of  the  portions  of  the  street  which  were 
opened.    Derby  v.  Ailing,  40  Conn.  410. 

Delaware, 

In  Fulton  v.  Dover,  6  Del.  Ch.  1,  6  Atl. 
633,  it  was  held  that  the  notoriety,  actual 
as  well  as  legal,  of  the  acts  involved  in  the 
making  of  an  addition  to  a  municipality; 
the  laying  out  of  the  same  on  the  land;  the 
representation  of  it  on  a  map,  open  to  public 
inspection,  and  recorded  in  the  office  of  the 
recorder  of  deeds;  the  sale  and  conveyance 
of  lots  according  to  that  plan;  the  record  of 
the  deed  referring  to  the  plan;  the  subse- 
quent enclosure  and  improvement  of  some  of 
them  for  business  or  residence,  must  be  con- 
sidered as  giving  to  the  world  such  notice 
of  the  plan  to  which  all  those  acts  and  facts 
had  reference,  as  to  preclude  the  possibility 
of  afterwards  acquiring  from  the  original 
proprietor,  or  of  asserting,  or  of  claiming, 
with  a  good  conscience,  any  right  or  interest 
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inconsistent  with  those  which,  according  to 
the  plan  of  the  addition  thus  made  by  him 
to  the  town,  were  appurtenant  to  the  lots. 

In  State  v.  Southard,  6  Penn.  (Del.)  247, 
66  Atl.  372,  wherein  it  appeared  that  an 
owner  had  dedicated  a  street  to  the  public 
by  the  filing  of  a  plat,  it  was  held  that  his 
subsequent  deeding  of  the  adjoining  property 
to  another,  which  deed  described  the  property 
as  including  the  street,  did  not  operate  as 
a  revocation  of  the  dedication  of  the  street 
as  evidenced  by  the  plat,  but  merely  conveyed 
the  laud  subject  to  the  public  use.  In  Ogle 
v.  Philadelphia,  etc.  K.  Co.  3  Houst.  (Del.) 
302,  it  was  held  that  where  a  railroad  com- 
pany had  granted  to  the  public  what  might 
be  called  the  privilege  of  crossing  its  track 
subject  to  the  continued  use  of  it  as  a  rail- 
road, this  privilege,  once  granted,  became  ir- 
revocable. 

District  of  Columbia. 

In  the  District  of  Columbia  it  has  been 
held  that  where  there  is  an  intent  to  dedi- 
cate land  to  the  public  use  as  a  street,  fol- 
lowed by  an  acceptance  shown  by  the  acts  of 
the  public  authorities,  as  the  grading  or 
opening  of  the  street,  the  dedication  becomes 
irrevocable,  and  the  owner  is  estopped  to 
deny  the  dedication.  Lansburgh  v.  District 
of  Columbia,  8  App.  Cas.  10;  District  of 
Columbia  v.  Robinson,  14  App.  Cas.  512,  af- 
firmed 380  U.  S.  92,  21  S.  Ct.  283,  46  U.  S. 
( L.  ed. )  440 ;  Oettinger  v.  District  of  Colum- 
bia, 18  App.  Cas.  375. 

Florida, 

In  Florida  the  rule  is  that  where  the 
owner  of  a  tract  of  land  makes  a  town  plat 
thereof,  laying  the  same  out  into  blocks  and 
lots,  with  intervening  streets  clearly  indi- 
cated on  the  plat  separating  the  blocks,  and 
conveys  lots  with  reference  to  such  plat,  he 
thereby  evinces  an  intention  to  dedicate  the 
streets  to  the  public  use  as  such,  and  his 
grantees,  as  against  him  and  those  claiming 
under  him,  acquire  the  right  to  have  such 
streets  kept  open.  Winter  v.  Payne,  33  Fla. 
470,  15  So.  211;  Porter  v.  Carpenter,  39 
Fla.  14,  21  So.  788;  Price  v.  Stratton,  45 
Fla.  535,  33  So.  644;  Florida  East  Coast 
R.  Co.  V.  Worley,  49  Fla.  297,  38  So.  618. 
And  it  has  been  held  that  this  constitutes 
a  complete  dedication,  and  that  the  streets 
cannot  be  closed  up  or  obstructed  unless  in 
pursuance  of  legal  authority.  Porter  v.  Car- 
penter, 39  Fla.  14,  21  So.  788 ;  Price  v.  Strat- 
ton, 45  Fla.  635,  33  So.  644;  Florida  East 
Coast  R.  Co.  V.  Worley,  49  Fla.  297,  38  So. 
618. 

Georgia, 

In  Georgia  it  has  been  said:  "When  lands 
are  dedicated,  and  are  enjoyed  as  such,  and 


rights  are  acquired  by  individuals  in  refer- 
ence to  such  dedication,  the  law  considers  it 
in  the  nature  of  an  estoppel  in  pais,  which 
precludes  the  original  owner  from  revoking 
it.  When  a  dedication  is  made  of  a  street 
in  a  city,  or  a  public  square,  or  a  common, 
by  the  proprietor,  whether  a  private  individ- 
ual of  city  authorities,  and  the  property  is 
sold  with  reference  thereto,  the  purchaser 
buys  with  a  view  to  all  the  advantages  which 
accrue  to  him  from  such  dedication,  and  the 
proprietor  is  presumed  to  be  compensated  for 
the  use  he  allows  to  the  public,  in  tiie  en- 
hanced value  of  the  property  which  he  sells. 
It  would,  therefore,  be  bad  faith  to  tbe  public, 
and  bad  faith  to  individual  purchasers  in 
such  cases,  to  permit  a  revocation  of  the  use. 
There  is  an  estoppel  as  by  matter  in  paia 
The  proprietor  is  still  the  owner  of  the  fee 
and  can  alien  that,  or  maintain  an  acti<m 
for  an  injury  done  to  the  freehold;  but  the 
use  in  the  public  follows  the  fee  wherever 
it  may  go.  These  positions  apply  to  streets, 
highways  and  all  public  passages,  and  also 
to  village  squares,  and  to  urban  rights  of 
common  or  open  grounds.''  Macon  v.  Frank- 
lin, 12  Ga.  239.  And  this  common-law  rule 
is  reiterated  in  a  statute  (Civ.  Code  §  3591: 
1910,  §  4171),  which  provides  that  "if  the 
owner  of  lands,  either  expressly  or  by  his 
acts,  dedicates  the  same  to  public  use,  and 
the  same  is  so  used  for  such  a  length  of  time 
that  the  public  accommodation  or  private 
rights  might  be  materially  affected  by  an 
interruption  of  the  enjoyment,  he  cannot 
afterward  appropriate  it  to  private  pur- 
poses." Atlanta  R.  etc.  Co.  v.  Atlanta  Rapid 
Transit  Co.  113  Ga.  481,  39  S.  E.  12;  Gartrell 
V.  McCravey,  144  Ga.  688,  87  S.  E.  917.  In 
the  reported  case  it  is  held  that  where  the 
conditions  accompanying  the  dedications  have 
not  been  complied  with,  or  cannot  be  com- 
plied with  as  to  some  of  the  proposed  dedica 
tions,  a  dedicator  who  has  donated  on  such 
conditions  can  formally  withdraw  and  revoke 
the  conditional  dedicati<m  made  by  hira. 
Thus  it  is  held  in  that  case  the  owner  of 
property,  proposing  a  dedication  of  land  for 
public  purpose  on  condition  that  the  adjacent 
owners  will  make  a  like  dedication,  has  the 
right  to  withdraw  the  same  an  the  ground 
of  the  refusal  of  some  of  the  adjacent  owners, 
and  the  disability  of  others,  to  dedicate;  and 
this,  notwithstanding  the  fact  that  the  day 
previous  the  county  commissioners  had  ac- 
cepted the  donations  of  land  then  tendered  to 
the  county.     . 

Hattaii. 

In  Smith  y.  Wilder,  6  Hawaii  228,  it  was 
held  that  the  dedication  of  certain  land  for 
the  erection  of  a  Royal  Mausoleum  was  to 
be  considered  as  a  dedication,  if  not  to  a 
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quasi  public  use,  certainly  to  a  purpose,  the 
character  of  which,  as  a  resting  place  for 
the  dead  entitled  it  to  preservation,  and  es- 
topped the  dedicator  from  revoking  the  dedi- 
cation and  from  making  any  other  disposi- 
tion of  the  ground  so  long  as  it  was  so  used. 

Idaho. 

In   Idaho   it  has  been  held  that  where  a 
landowner    plats    his    land    into   blocks    and 
lots,  with  intersecting  streets  and  alleys,  and 
files  the  plat  or  map,  a  sale  of  the  lots  with 
reference    to    the    plat    is    a   complete    and 
therefore  irrevocable  dedication  of  the  streets 
and    alleys,    and    the    ownier    is    thereby   es- 
topped from  revoking  the  dedication.     Boise 
City    V.    Hon,    14   Idaho  272,   94   Pac.    167; 
Hanson  v.   Proffer,  23  Idaho  706,  132  Pac. 
573.      In    Boise    City    v.    Hon,    supra,    the 
court  said:     "The  underlying  principle  sup- 
porting the  doctrine  of  estoppel   is  applica- 
ble to  this  case  considered   from  the  stand- 
point of  the  donor.     It  is  based  on  the  idea 
that    a  man    shall   not   defeat   his   own   act 
or    deny    its    validity    to    the    prejudice    of 
another.     It  is  useless  for  U3  to  cite  other 
eases    upon   this   proposition,   but   there   are 
many  well-considered  cases  holding  that  dedi- 
cation is  complete  w^hen  a  plat  is  filed  show- 
ing streets  and  alleys  thereon  and  sales  are 
made   with  reference  thereto,  and  that  such 
dedication   is   irrevocable,   and   does   not  re- 
quire an  acceptance  on  the  part  of  the  city." 
No  official  affirmative  act  of  acceptance  on 
the  part  of  the  city  is  necessary,  as  the  right 
vested  in  the  public  on  the  purchase  by  some 
of  its  members  of  lots  in  accordance  with  the 
plat.     Boise  City  v.  Hon,  14  Idaho  272,  94 
Pac.  167. 

Where  a  dedication  has  been  made,  whether 
under  the  statute  or  at  common  law,  and 
accepted  by  the  public,  it  becomes  irrevocable, 
Hanson  v.  Proffer,  33  Idaho  705,  132  Pac. 
573. 

Illinois. 

In  Illinois  it  is  provided  by  statute  (Rev. 
St.  1846,  c.  26,  div.  1,  §§  17-21)  that  the 
making  out,  acknowledging  and  recording  of 
a  map  or  plat,  as  required  by  the  act,  con- 
stitutes a  conveyance  vesting  the  fee  simple 
of  the  streets,  alleys,  etc.,  in  the  town  or 
city;  and  where  the  municipality  is  not  in 
(existence  at  the  time  of  the  dedication,  the 
foe  of  the  streets,  alleys  and  public  grounds 
remains  in  abeyance,  subject  to  vest  in  the 
corporation  as  soon  as  it  is  created.  Illinoisi 
etc.  Canal  v.  Haven,  11  111.  554;  Lake  View 
V.  Le  Bahn,  120  111.  92,  9  N.  E.  269 ;  Hamil- 
ton V.  Chicago,  etc  R.  Co.  124  111.  235,  15 
N.  E.  854;  Jordan  v.  Chenoa,  166  111.  630, 
47  N.  E.  191;  Woollacott  v.  Chicago,  187  III 
504,  68  N.  E.  426;  Venice  v.  Madison  County 


Ferry  Co.  216  111.  345,  75  N.  E.  105 ;  Reichert 
Milling  Co.  v.  Freeburg,  217  111.  384,  75  N. 
E.  544;  Stevenson  v.  Lewis,  244  111.  147,  91 
N.  E.  56;  Winthrop  Harbor  v.  Gurdes,  257 
111.  596,  101  N.  E.  199;  Heppes  Co.  v.  Chi- 
cago, 260  lU.  506,  103  N.  £.  455;  Rose  v. 
Elizabeth  town,  275  HI.  167,  114  N.  E.  14; 
Edwardsville  v.  Barnsback,  66  111.  App.  381. 
Thereunder,  a  plat  or  map  which  is  defective 
as  a  statutory  plat  has  no  effect  as  a  convey- 
ance, but  constitutes  a  mere  offer  to  dedicate, 
on  the  acceptance  of  which  the  public  ac- 
quires an  casement  of  passage;  and  the  fee 
remains  in  the  owner  and  passes  to  his  gran- 
tees of  the  abutting  block,  subject  to  the  pub- 
lic easement.  Gosselin  v.  Chicago,  103  111. 
623;  Maywood  Co.  v.  Maywood,  118  111.  61, 
6  N,  E.  866;  Tliomsen  v.  MoCormick,  136  HI 
135,  26  N.  E.  373;  Earll  v.  Chicago,  136  III. 
277,  26  N.  E.  370;  Vermont  v.  Miller,  161 
111.  210,  43  N.  E.  975;  Marsh  v.  Fairbury, 
163  111.  401,  46  N.  E.  236;  Rusk  v.  Berlin, 
173  111.  634,  50  N.  E.  1071;  Clark  v.  Mc- 
Cormick,  174  HI.  164,  51  N.  E.  215;  Sanitary 
Dist.  V.  Adams,  179  111.  406,  53  N.  E.  743; 
Augusta  V.  Tyner,  197  111.  242,  64  N.  E.  378; 
Augusta  V.  Weinberg,  197  111.  390,  64  N.  E. 
1127 ;  Thompson  v.  Maloney,  199  111.  276,  65 
N.  E.  236,  93  Am.  St.  Rep.  133;  Russell  v. 
Lincoln,  200  111.  511,  65  N.  E.  1088;  Owen  v. 
Brookport,  208  111.  35,  69  N.  E.  952;  La 
Salle  Varnish  Co.  v.  Glos,  254  111.  326,  98 
N.  E.  538;  Rose  v.  Elizabethtown,  275  111. 
167,  114  N.  E.  14.  See  also  Thomas  v.  Metz, 
236  111.  86,  86  N.  E.  184;  Marshall  v.  Lynch, 
256  111.   522,  100  N.  E.  289. 

Under  the  statute  heretofore  referred  to 
and  at  common  law  (which  obtains  where  the 
plat  or  map  fails  to  conform  to  the  statute), 
it  has  been  held  that  the  making  and  record- 
ing of  a  map  or  plat,  whether  statutory  or 
not  (and,  by  analogy,  the  making  and  record- 
ing of  a  deed),  to  a  municipality  is  to  be 
regarded  as  a  mere  offer  to  dedicate  until 
accepted  by  the  municipality  or  the  public. 
Littler  v.  Lincoln,  106  Hi.  353;  Chicago  v. 
Drexel,  141  111.  89,  30  N.  E.  774;  Vermont  v. 
Miller,  161  111.  210,  43  N.  E.  975;  Woodburn 
V.  Sterling,  184  111.  208,  56  N.  E.  378;  Woolla- 
cott V.  Chicago,  187  111.  504,  58  N.  E.  426; 
Russell  V.  Chicago,  etc.  Electric  R.  Co.  205 
111.  155,  68  N.  E.  727;  Iglehart  v.  Chicago, 
etc.  R.  Co.  241  111.  268,  89  N.  E.  431 ;  Steven- 
son V.  Lewis,  244  111.  147,  91  N.  E.  56;  Kim- 
ball V.  Chicago,  253  111.  105,  97  N.  E.  257; 
La  Salle  Varnish  Co.  v.  Glos,  254  111.  326, 
98  N.  E.  538;  Heppes  Co.  v.  Chicago,  260 
111.  506,  103  N.  E.  456;  Moore  v.  Chicago, 
261  111.  56,  103  N.  E.  583;  H.  A.  Hillmer  Co 
V.  Behr,  264  111.  568,  106  N.  E.  481;  Rose 
V.  Elizabethtown,  275  111.  167,  114  X.  E.  14; 
People  V.  Mounds,  122  111.  App.  449.  See 
also  Lake  View  First  Evangelical  Church  v. 
Walsh,  57  111.  363,  11  Am.  Rep.  21;   Casey 
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V.  Chicago,  263  111.  147,  104  N.  E.  1025.  But 
merely  leaving  a  blank  space  on  a  map  or 
plat  has  been  held  not  to  be  an  offer  to  de- 
vote the  premises  represented  by  such  blank 
space  to  the  public  use.  Chicago  v.  Drexel, 
141  111.  89,  30  N.  E.  774;  Birge  v.  Centralia, 
218  111.  503,  75  N.  E.  1035;  Doss  v.  Bunyan, 
262  111.  101,  104  N.  E.  153.  See  also  Winnet- 
ka  V.  Prouty,  107  111.  218.  Nor  is  a  mere 
survey  of  land  by  the  owner  into  lots,  squares, 
streets,  etc.,  without  a  sale,  such  a  dedica- 
tion. H.  A.  Hillmer  Co.  v.  Behr,  264  111. 
568,  106  N.  E.  481. 

And,  under  the  statute  and  at  common 
law,  in  order  to  make  the  dedication  complete 
and  therefore  irrevocable  as  to  the  owner  and 
those  under  him,  there  must  be  an  acceptance 
of  the  offer  to  dedicate  by  the  public  or  by 
the  public  authorities  within  a  reasonable 
time,  before  the  fee  or  the  easement  will 
pass.  Forbes  v.  Balenseifer,  74  111.  183;  Lit- 
tler V.  Lincoln,  106  111.  353;  Hamilton  v. 
Chicago,  etc.  R.  Co.  124  111.  235,  15  N.  E. 
854;  Chicago  v.  Drexel,  141  111.  89,  30  N.  E. 
774;  Jordan  v.  Chenoa,  166  111.  530,  47  N.  E. 
191;  Woodburn  v.  Sterling,  184  111.  208,  56 
N.  E.  378;  Woollacott  v.  Chicago,  187  111. 
504,  58  N.  E.  426;  Russell  v.  Chicago,  etc. 
Electric  R.  Co.  205  111.  155,  68  N.  E.  727; 
Owen  v.  Brookport,  208  111.  35,  69  N.  E.  952: 
Venice  v.  Madison  County  Ferry  Co.  216  111. 
345,  75  N.  E.  105;  Reichert  Milling  Co.  v. 
Freeburg,  217  111.  384,  75  N.  E.  544;  People 
V.  Johnson,  237  111.  237,  86  N.  E.  676;  Igle- 
hart  V.  Chicago,  etc.  R.  Co.  241  111.  268,  89 
N.  E.  431;  Stevenson  v.  Lewis,  244  111.  Ul, 
91  N.  E.  56;  Moore  v.  Chicago,  261  111.  56,  103 
N.  E.  583 ;  Doss  v.  Bunyan,  262  111.  101,  104 
N.  E.  153;  Chicago,  etc.  R.  Co.  v.  Chicago, 
reported  in  full,  post,  this  volume  at  page 
1 146 ;  H.  A.  Hillmer  Co.  v.  Behr,  264  111.  568. 
106  N.  E.  481;  Rose  v.  Elizabethtown,  275 
111.  167,  114  N.  E.  14;  O'Connell  v.  Bowman, 
45  111.  App.  654;  Edwardsville  v.  Barnsback, 
06  111.  App.  381.  See  also  Birge  v.  Centralia, 
218  111.  503,  75  N.  E.  1035;  Ingraham  v. 
Brown,  231  111.  256,  83  N.  E.  156.  This  ac- 
ceptance, it  has  been  held,  may  be  shown  by 
any  act  that  clearly  indicates  an  assumption 
of  jurisdiction  and  dominion  over  the  proper- 
ty by  the  public  authorities  or  the  public. 
Thus,  it  may  be  express,  as  evidenced  by  a 
resolution  or  ordinance,  or  it  may  be  im- 
plied, as  from  the  acts  of  the  city  or  public, 
as  by  the  making  of  improvements  or  by 
travel  and  user,  though  the  latter  need  not 
be  for  any  definite  length  of  time.  Littler 
V.  Lincoln,  106  111.  353;  Maywood  Co.  v. 
Maywood,  118  111.  61,  6  N.  E.  866;  Lake 
View  V.  Le  Bahn,  120  111.  92,  9  N.  E.  269; 
Woodburn  v.  Sterling,  184  111.  208,  56  N.  E. 
378;  Russell  v.  Lincoln,  200  111.  511,  65  N.  E. 
1088;  People  v.  Johnson,  237  111.  237,  86  N. 
E.  676;  Kimball  v.  Chicago,  253  111.  106,  97 


X.  E.  257;  Chicago,  etc.  R.  Co.  v.  Chicago, 
reported  in  full,  post,  this  volume  at  page 
1146;  H.  A.  Hillmer  Co.  v.  Behr,  264  111.  568, 
106  N.  E.  481;  Rose  v.  Elizabethtown,  275 
111.  167,  114  N.  E.  14;  Edwardsville  v.  Barns- 
back,  66  111.  App.  381.  And  the  proof  of  ac- 
ceptance must  be  unequivocal,  clear,  and  satii- 
factory.  People  v.  Johnson,  237  111.  237,  86 
N.  E.  676;  Chicago,  etc.  R.  Co.  v.  Chicago, 
reported  in  full,  post,  this  volume  at  page 
1146;  Rose  v.  Elizabethtown,  275  111.  1C7. 
114  N.  E.  14.  See  also  Birge  v.  Centralia, 
218  111.  503,  75  N.  E.  1035;  Moore  v.  Chi- 
cago, 261  111.  56,  103  N.  E.  583. 

It  is  also  well  settled  that  either  a  statu- 
tory or  common-law  offer  to  dedicate  may  be 
revoked  and  the  plat  canceled  by  the  owner 
of  the  land  before  its  acceptance  by  the  pub- 
lic or  the  public  authorities,  subject,  how- 
ever, to  the  exception  that  he  will  be  estopped 
to  deny  the  dedication  where  private  rights 
are  shown  to  have  intervened.  Forbes  v. 
Balenseifer,  74  111.  183;  Chicago  v.  Drexel. 
141  111.  89,  30  N.  E.  774;  Woodburn  v.  Ster- 
ling, 184  111.  208,  56  N.  E.  378;  Woollacott 
V.  Chicago,  187  111.  504,  58  N.  E.  426;  Russell 
v.  Lincoln,  200  111.  511,  65  N.  E.  1088;  Venice 
V.  Madison  County  Ferry  Co.  216  111.  34.5, 
75  N.  E.  105;  People  v.  Johnson,  237  111. 
237,  86  N.  E.  676;  Iglehart  v.  Chicago,  etc. 
R.  Co.  241  111.  268,  89  N.  E.  431 ;  Stevenson 
V.  Lewis,  244  111.  147,  91  N.  E.  66;  Moore  v. 
Chicago,  261  111.  56,  103  N.  E.  583;  H.  A. 
Hillmer  Co  v.  Behr,  264  111.  568,  106  N.  E. 
481 ;  Rose  V.  Elizabethtown,  275  111.  167,  114 
N.  E.  14;  0*Connell  v.  Bowman,  45  111.  App. 
654.  See  also  Birge  v.  Centralia,  218  III. 
503,  75  N.  E.  1035;  Kimball  v.  Chicago,  25;< 
111.  105,  97  N.  E.  257.  And  though  the  des- 
ignation of  a  building  line  on  a  plat  creates 
an  easement  for  the  benefit  of  property  front- 
ing on  the  street,  like  a  street  dedicated  to 
the  public  by  statutory  dedication,  it  may 
be  revoked  before  acceptance  by  the  public 
or  before  property  has  been  conveyed  with 
reference  thereto.  Loomis  v.  Collins,  272  111. 
221,  111  N.  E.  999. 

A  revocation  may  be  shown,  before  ac- 
ceptance, by  acts  of  the  grantor  inconsistent 
with  the  public  use  to  which  the  land  was  of- 
fered to  be  dedicated,  as  by  a  conveyance  to  a 
third  person  of  the  property  offered  to  he 
dedicated,  or  by  enclosing  the  land  so  as  t/> 
exclude  the  public  use,  or  by  erecting  build- 
ings on  the  lanB  offered  to  be  dedicated  as  a 
street.  Venice  v.  Madison  County  Ferry  Co. 
216  111.  345,  75  N.  E.  105;  Doss  v.  Bunyan, 
262  111.  101,  104  N.  E.  153;  Rose  v.  F/lira- 
bethtown,  275  111.  167,  114  N.  E.  14.  Whert- 
there  is  merely  a  common-law  offer  to  dedi- 
cate the  streets  and  alleys  marked  on  the 
plat  to  the  town  for  the  public  use,  and  there 
is  no  acceptance  or  user  of  such  streets  and 
alleys,  the  making  and  filing  of  proper  deeds 
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of  vacation  has  the  effect  of  withdrawing  and 
canceling  the  portions  of  the  plat  included 
in  the  deeds.  Moore  v.  Chicago,  261  111.  66, 
103  N.  E.  683;  Casey  v.  Chicago,  263  III. 
147,  104  N.  E.  1025.  And  where  a  statu- 
tory dedication  was  not  accepted  by  the 
municipality  for  over  thirty  years,  the  ac- 
tion of  the  owner  of  the  land  in  convey- 
ing and  reconveying  it  and  in  cultivating. 
it  as  farm  lands,  without  any  reference  to 
the  streets  and  alleys  as  platted,  is  held  to 
be  evidence  of  the  fact  that  the  proposed 
dedication  of  the  streets  and  alleys  has  been 
abrogated  and  withdrawn.  Venice  v.  Madi- 
^n  County  Ferry  Co.  216  111.  345,  75  N.  E. 
105.  The  foreclosure  of  a  trust  deed  of  part 
of  certain  dedicated  property,  given  within  a 
few  years  after  a  quitclaim  deed  and  subject 
thereto,  which  trust  deed  showed  that  the 
owner  did  not  consider  the  dedication  as  ac- 
cepted, has  been  held  to  amount  to  a  prac- 
tical revocation  of  the  offer  to  dedicate  that 
part  of  the  property.  H.  A.  Hillmer  v.  Behr, 
264  111.  568,  106  N.  E.  481.  And  where,  before 
the  offer  to  dedicate  was  accepted,  it  ap- 
peared that  it  was  withdrawn  by  the  original 
proprietor,  it  has  been  held  that  after  such 
withdrawal '  a  subsequent  acceptance  was 
fruitless  to  complete  the  dedication.  Birge 
V.  Centralia,  218  111.  503,  75  N.  E.  1035. 
Likewise  in  the  event  of  the  death  of  the 
dedicator  prior  to  an  acceptance  of  his  offer 
of  dedication,  it  has  been  held  that  the  offer 
to  dedicate  is  revoked,  by  implication,  by  his 
death.  People  v.  Johnson,  237  111.  237,  86 
N.  E.  670;  Chicago,  etc.  R.  Co.  v.  Chicago, 
reported  in  full,  post,  this  volume  at  page 
1146.  See  also  Rose  v.  Elizabethtown,  275 
111.  167,  114  N.  E.  14. 

But  it  has  been  held  that  the  making  and 
recording  of  a  new  plat  after  the  first  plat 
was  recorded  is  not  a  revocation  of  the  first 
one.  Lee  v.  Mound  Station,  118  111.  304,  8 
N.  E.  759. 

iScction  6  of  the  Illinois  statute  relating  to 
plats  (Rev.  St.  1874,  c.  109)  provides  that 
'*'any  plat  made  under  the  provisions  of  the 
act  may  be  vacated  by  the  owner  at  any  time 
before  the  sale  of  any  lot  therein  or  by  the 
owners  of  all  the  lots  where  lots  have  been 
sold,  which  vacation  shall  operate  to  destroy 
the  force  and  effect  of  the  recording  of  the 
plat  so  vacated  and  to  divest  all  public 
rights  in  the  streets,  alleys  and  public 
grounds  and  all  dedications  laid  out  or  de- 
scribed in  the  plat.  Section  7  provides  that 
.any  part  of  a  plat  may  be  vacated  in  the 
manner  provided  in  the  preceding  section, 
subject  to  the  conditions  therein  prescribed 
and  subject  also  to  two  provisos:  First,  that 
the  vacation  shall  not  abridge  or  destroy  any 
of  the  rights  or  privileges  of  other  pro- 
prietors in  the  plat;  second,  that  nothing 
contained  in  the  section  shall  authorize  the 
Ann.  Cas.  1917A.— 71. 


closing  or  obstructing  of  any  public  highway 
laid  out  according  to  law."  Thereunder,  it 
has  been  held  that  as  the  statute  contains 
no  condition  limiting  the  time  when  the  va- 
cation may  be  made  if  the  prescribed  condi- 
tions exist,  there  may  be  a  vacation  of  a  plat 
after  a  mere  acceptance  of  it,  in  whole  or 
in  part.  Heppes  Co.  v.  Chicago,  260  111.  506, 
103  N.  E.  455.  And  any  part  of  the  plat 
may  be  vacated  by  the  owner  if  he  is  the 
proprietor  of  all  the  lots  in  the  part  proposed 
to  be  vacated,  or  where  all  the  owners  of  the 
lots  join  in  its  vacation,  but  otherwise  the 
deed  of  vacation  is  invalid.  Littler  v.  Lincoln, 
106  111.  353;  Chicago  Anderson  Pressed  Brick 
Co.  V.  Chicago,  138  111,  628,  28  N.  E.  756;  Lee 
v.  Harris,  206  111.  428,  69  N.  E.  230,  99  Am. 
St.  Rep.  176;  Saunders  v.  Chicago,  212  111. 
206,  72  N.  E.  13;  Reichare  Milling  Co.  v. 
Freeburg,  217  111.  384,  75  N.  E.  544.  In  Win- 
throp  Harbor  v.  Gurdes,  257  111.  596,  101  N. 
E.  199,  wherein  it  appeared  that  the  owner  of 
property  filed  a  plat  subdividing  its  land,  and 
later  filed  a  second  plat,  wherein  it  further 
subdivided  the  property  into  lots,  blocks, 
streets,  avenues,  and  alleys,  and  sold  lots 
with  reference  to  this  second  plat,  it  was 
held  that  the  execution  of  a  trust  deed,  where- 
in the  first  plat  was  referred  to  and  the  prop- 
erty was  conveyed  in  accordance  therewith, 
in  which  reference  was  made  to  the  second 
plat,  excepting  from  the  operation  of  the 
deed  certain  lots  designated  and  described  ac- 
cording to  the  second  plat,  was  not  an  at- 
tempt on  the  part  of  the  owner  of  the  prop- 
erty to  vacate  the  second  plat  in  the  manner 
required  by  the  statute. 

If  the  plat  is  a  statutory  one,  the  offer  can 
only  be  withdrawn  by  a  vacation  of  the  plat 
under  the  statute.  Kimball  v.  Chicago,  253 
111.  105,  97  N.  E.  257.  But  where  the  vaca- 
tion of  a  statutory  plat  will  operate  to  the 
destruction  of  private  rights  created  by  the 
owner  with  reference  to  the  plat,  as  where 
the  lots  are  leased  for  a  term  of  years  instead 
of  conveyed  in  fee,  the  owner  will  be  held 
to  be  estopped  from  vacating  the  plat.  Stev- 
enson V.  Lewis,  244  111.  147,  91  N.  E.  56. 

Where  the  conditions  accompanying  dedica- 
tions have  not  been  complied  with  or  cannot 
be  complied  with  as, to  some  of  the  proposed 
dedications,  a  dedicator  who  had  donated  on 
those  conditions  can  formally  withdraw  and 
revoke  the  conditional  dedication  made  by 
him;  and  this  revocation  may  be  effected  by 
taking  possession  of  and  appropriating  the 
premises  to  the  use  of  the  donor.  People's 
Gas  Light,  etc.  Co.  v.  Chicago,  255  111.  612, 
99  N.  E.  703. 

Where  the  unequivocal  acts  and  conduct 
of  an  owner  show  an  intention  to  make  a  dedi- 
cation and  the  public  rely  on  those  acts  and 
accept  the  dedication  for  the  public  use,  the 
dedication  becomes  complete  and  effectual  at 
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once  and  cannot  be  recaJled  by  the  owner, 
nor  will  any  attempt  at  revocation  operate  as 
a  resumption  of  the  grant  in  his  favor.  Proc- 
tor V.  Lewiston,  25  111.  153;  Fairbury  Union 
Agricultural  Board  v.  Holly,  169  111.  9,  48 
N.  E.  149;  Woodburn  v.  Sterling,  184  III. 
208,  66  N.  E.  378;  Seidschlag  v.  Antioch, 
207  III.  280,  69  N.  E.  949,  affirming  109  111. 
App.  291.  So,  where  there  is  a  complete 
common-law  or  statutory  dedication  accepted 
by  the  public,  as  where  an  owner  lays  out 
a  town  or  village  on  his  lands,  makes  a  map 
of  the  town  site,  showing  it  to  be  divided  into 
streets,  alleys,  blocks,  and  lots,  and  then  sells 
with  reference  to  such  map,  he  makes  an 
irrevocable  dedication  of  the  space  as  rep- 
resented on  the  map  as  streets,  etc.,  to  the  use 
of  the  public.  Moffett  v.  South  Park  Gom'rs, 
138  111.  620,  28  N.  E.  976;  Woollacott  v. 
Chicago,  187  111.  504,  68  N.  E.  426;  Riverside 
V.  McLain,  210  111.  308,  71  N.  E.  408,  102 
Am.  St.  Rep.  164,  66  L.R.A.  288.  See  also 
Smith  V.  Flora,  64  111.  93.  And  where  an 
offer  of  dedication  is  still  open  at  the  time 
of  the  incorporation  of  a  village,  it  has  been 
held  that  its  acceptance  thereafter  of  the 
streets  and  alleys  designated  on  the  map 
completes  the  dedication  and  renders  it  ir- 
revocable. Winthrop  Harbor  v.  Gurdes,  257 
111.  696,  101  N.  E.  199. 

With  respect  to  the  purchasers  of  lots  abut- 
ting on  the  dedicated  property,  it  is  likewise 
well  settled,  both  under  the  statute  and  at 
common  law,  that  a  sale  of  lots  with  refer- 
ence to  such  a  plat,  when  describing  the  lots 
as  bounded  by  a  street,  will  be  held  forever 
binding  on  both  the  owner  and  the  grantee, 
and  the  owner  will  be  precluded,  on  the 
ground  of  estoppel,  from  denying  the  dedi- 
cation or  from  exercising  any  power  of  re- 
traction without  the  consent  of  those  to  whom 
he  has  sold  property.  Zearing  v.  Raber,  74 
111.  409;  Gosselin  v.  Chicago,  103  111.  623; 
Littler  v.  Lincoln,  106  111.  353;  Cihak  v. 
Klekr,  117  111.  643,  7  N.  E.  Ill;  Maywood 
Co.  v.  Maywood,  118  111.  61,  6  X.  E.  866; 
Lake  View  v.  Le  Bahn,  120  111.  92,  9  N.  E. 
269;  Hamilton  v.  Chicago,  etc.  R.  Co.  124 
111.  235,  16  N.  E.  854;  Earll  v.  Chicago,  136 
111.  277,  26  N.  E.  370;  Mason  v.  Chicago, 
163  111.  351,  45  N.  E.  567 ;  Marsh  v.  Fairbury, 
163  111.  401,  45  N.  E.  236;  Rusk  v.  Berlin, 
173  111.  634,  50  N.  E.  1071;  Clark  v.  Mc- 
Cormick,  174  111.  164,  51  N.  E.  215;  Wood- 
burn  V.  Sterling,  184  111.  208,  56  N.  E.  378; 
Woollacott  V.  Chicago,  187  111.  504,  58  N.  E. 
426;  Eisendrath  v.  Chicago,  192  111.  320,  61 
N.  E.  419;  Augusta  v.  Tyner,  197  111.  242, 
64  N.  E.  378;  Augusta  v.  Weinberg,  197  111. 
390,  64  N.  E.  1127;  Russell  v.  Lincoln,  200 
111.  611,  65  N.  E.  1088;  Mann  v.  Bergmann, 
203  111.  406,  67  N.  E.  814 ;  Russell  v.  Chicago, 
etc.  Electric  R.  Co.  205  III.  155,  68  N.  E. 
727;    Coming   v.   W'ollner,   206   111.   190,  69 


N.  E.  53;  Reichert  Milling  Co.  v.  Freeburg,. 
217  111.  384,  76  N.  E.  544;  Thomas  v.  Metz,^ 
236  111.  86,  86  N.  £.  184;  Iglehart  v.  Chicago, 
etc.  R.  Co.  241  111.  268,  89  N.  E.  431;  Kimball 
V.  Chicago,  263  111.  105,  97  N.  E.  257;  La 
Salle  Varnish  Co.  v.  Glos,  254  III.  326,  98  N. 
E.  638;  Marshall  v.  Lynch,  266  111.  622,  100 
N.  E.  289;  H.  A.  Hillmer  Co.  v.  Behr,  264 
111.  568,  106  N.  E.  481.  See  also  Ingraham? 
V.  Brown,  231  111.  266,  83  N.  E.  166.  And  an 
owner  of  land  who  has  platted  his  land  and 
exhibited  the  plat  to  a  purchaser  at  the  time 
of  the  sale  of  a  lot,  is  estopped  from  replat* 
ting  the  land  in  such  a  manner  as  to  deprive 
the  purchaser  of  the  advantage  of  the  street 
as  shown  on  the  plat  to  be  contiguous  to  the 
lot  purchased.  Mann  v.  Bergmann,  203  111. 
406,  67  N.  £.  814.  And  though  the  foregoing 
cases  involved  the  sales  of  lots,  there  is  do 
difference  in  principle  between  sales  and 
leases;  and  so  where  an  owner  has  plat- 
ted his  land  and  recorded  the  map  and 
made  leases  for  a  term  of  years  with  refer- 
ence thereto,  it  has  been  held  that  he  is 
estopped  from  revoking  his  dedication  on 
the  same  doctrine  applicable  to  the  cases  of 
sales  of  lots.  Alden  Coal  Co.  v.  Challis,  20O 
111.  222,  66  N.  E.  665;  Stevenson  v.  Lewis, 
244  111.  147,  91  N.  E.  66.  And  it  has  beea 
held  that  the  sale  and  conveyance  of  lots  ac- 
cording to  the  plat  is  evidence  of  a  dedica- 
tion. Nelson  v.  Randolph,  222  111.  631,  78  N. 
E.  914,  and  implies  a  covenant  on  the  part  of 
the  dedicator  and  grantor  that  the  streets 
therein  are  to  be  forever  open  to  the  public 
and  free  from  all  claims  or  interference  of 
the  proprietor  inconsistent  with  such  use. 
Zearing  v.  Raber,  74  111.  409;  Earll  v.  Chi- 
cago, 136  111.  277,  26  N.  E.  370;  Mason  v. 
Chicago,  163  111.  361,  46  N.  E.  667 ;  Clark  v. 
McCormick,  174  111.  164,  51  N.  E.  216;  Corn- 
ing V.  Woolner,  206  111.  190,  69  N.  E.  53; 
Swedish  Evangelist  Lutheran  Church  v.  Jack- 
son, 229  111.  606,  82  N.  E.  348.  The  foregoing 
rule  applies  to  leases  made  for  a  term  of 
years  as  well  as  to  sales.  Stevenson  v.  Lewis, 
244  111.  147,  91  K.  E.  66. 

Indiana. 

In  Indiana  the  first  section  of  the  statute 
(R.  S.  1831,  p.  530)  requires  of  the  person 
laying  out  a  town,  previous  to  selling  any 
lots  therein,  "to  cause  to  be  recorded  in  the 
recorder's  office  a  correct  copy  of  the  plat  of 
the  town,  with  the  public  grounds,  if  any 
there  be,  streets,  lanes  and  alleys,  with  their 
respective  widths  properly  marked,  and  the 
lots  regularlj'^  numbered  in  numerical  order, 
and  the  size  of  the  lots  marked  by  reference 
to  the  plat  of  said  town."  The  second  section 
is  as  follows;  "Every  donation  or  grant  to 
the  public,  or  to  any  individual  or  individ- 
uals, religious  society  or  societies,  or  to  any 
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corporation  or  bodies  politic,  marked  or  noted 
as  such  on  the  plat  of  the  town  wherein 
such  donation  or  grant  may  have  been  made, 
shall  be  considered  to  all  intents  and  pur- 
poses as  a  general  warranty  to  the  said  donee 
or  donees,  grantee  or  grantees,  for  his,  her,  or 
their  use,  for  the  purposes  intended  by  the 
donor  or  donors,  grantor  or  grantors  afore- 
said.''  Thereunder,  a  dedication  made  by  lay- 
ing out  a  plat  or  an  addition,  recording  the 
plat,  and  selling  lots  with  reference  to  the  ad- 
joining streets  and  alleys,  operates  as  a  dedica- 
tion to  the  public  use  of  all  the  streets,  alleys 
and  other  public  grounds,  and  gives  to  the 
purchasers  of  those  lots  private  rights,  which 
the  law  considers  in  the  nature  of  an  estop- 
pel in  pais,  and  which  preclude  the  original 
owner  from  revoking  the  dedication.  Haynes 
V.  Thomas,  7  Ind.  38;  Logansport  v.  Dunn, 
8  Ind.  378;  Faust  v.  Huntington,  91  Ind.  493: 
Miller  v.  Indianapolis,  123  Ind.  196,  24  N.  E. 
228.  See  also  Indianapolis  v.  Croas,  7  Ind. 
9.  Likewise,  where  an  owner  subdivides  his 
property  and  places  the  plat  thereof  on  rec- 
ord, marking  parts  of  it  as  streets  and  alleys, 
and  one  part  of  it  as  a  park,  and  then  sells 
lots  with  reference  to  this  plat,  the  rights  of 
both  the  public  and  the  purchasers  of  lots 
iutervene,  and  thereafter  the  dedication  is 
irrevocable.  Logansport  v.  Ihinn,  8  Ind.  378 ; 
Rhodes  v.  Brightwood,  145  Ind.  21,  43  N.  E. 
942. 

It  is  also  the  rule  that,  in  the  absence  of  an 
express  dedication,  if  a  landowner  by  open 
and  visible  acts  unequivocably  indicates  to 
the  public  and  to  the  citizens  that  he  in- 
tended to,  and  did,  throw  open  a  street  to  the 
public,  and  the  citizens  and  the  public  have 
acted  on  the  faith  that  there  was  a  dedica- 
tion, the  law  will  treat  the  acts  of  the  owner 
as  constituting  an  irrevocable  dedication;  and 
the  principle  on  which  this  implied  dedica- 
tion rests  is  that  which  underlies  the  doc- 
trine of  estoppel  in  pais.  Columbus  v.  Dahn, 
36  Ind.  330;  Fisher  v.  Hobbs,  42  Ind.  276; 
Summers  v.  State,  61  Ind.  201;  Faust  v. 
Huntington,  91  Ind.  494;  Indianapolis  v. 
Kingsbury,  301  Ind.  200,  51  Am.  Rep.  749; 
Miller  v.  Indianapolis,  123  Ind.  196,  24  N. 
E.  228;  Marion  v.  Skillman,  127  Ind.  130, 
26  N.  E.  676,  11  L.R.A.  65;  Evansville,  etc. 
R.  Co.  V.  State,  149  Ind.  276,  49  N.  E.  2; 
German  Bank  v.  Brose,  32  Ind.  App.  77,  69 
N.  £.  300.  But  it  has  been  held  that  the 
mere  laying  off  of  lots  on  his  land  by  an 
owner  and  the  publi-shing  of  a  map  of  the 
ground  proposed  to  be  made  the  site  of  a 
town,  does  not  include  him  to  any  extent. 
Logansport  v.  Dunn,  8  Ind.  378. 

And  it  has  been  held  that  to  constitute  a 
complete  dedication  of  land  for  highway 
or  street  purposes,  on  the  part  of  the  public 
as  well  as  the  owner  of  the  ground,  there 
must  be  a  dedication  or  offer  of  the  land  by 


the  owner  and  acceptance  of  the  offer  or 
dedication  by  the  public  or  by  the  proper 
local  authorities.  Mansur  v.  State,  60  Ind. 
357;  Mansur  v.  Haughey,  60  Ind.  364;  Stein - 
auer  v.  Tell  City,  146  Ind.  490,  45  N.  £. 
1056;  Lightcap  v  North  Judson,  154  Ind. 
43,  55  N.  E.  952.  But  before  there  is  an 
acceptance  by  the  public,  the  owner  may  at 
any  time  revoke  his  dedication.  Steinauer 
V.  Tell  City,  146  Ind.  490,  45  N.  E.  1056; 
Lightcap  V.  North  Judson,  154  Ind.  43,  55 
N.  £.  952.  Thus,  a  conveyance  of  the  prop- 
erty before  its  acceptance  is  a  revocation  of 
the  offer  to  dedicate.  Lightcap  v.  North  Jud- 
son, 154  Ind.  43,  55  N.  E.  952. 

Where  the  dedication  is  completed,  or  is 
accepted  by  the  public,  or  is  a  valid  dedica- 
tion by  which  the  municipal  corporation  ac- 
quires a  public  easement  in  the  land  dedi- 
cated, the  dedication  becomes  irrevocable. 
Marion  v.  Skillman,  127  Ind.  130,  26  N.  E. 
676,  11  L.R.A.  55;  Noblesville  v.  Lake  Eric, 
etc.  R.  Co.  130  Ind.  1,  29  N.  E.  484;  Evans- 
ville, etc.  R.  Co.  V.  State,  149  Ind.  276,  49  N. 
E.  2;  Michigan  Cent.  R.  Co.  v.  Hammond,  etc. 
Electric  R.  Co.  42  Ind.  App.  66,  83  N.  E. 
050.  Thus,  where  a  railroad  company  has 
dedicated  a  street  across  its  right  of  way  to 
the  public  without  limitation  or  reservation, 
and  the  dedication  has  been  accepted  by  the 
public,  it  has  been  held  that  the  company 
cannot  recall  the  dedication.  Evansville, 
etc.  R.  Co.  v.  State,  149  Ind.  276,  49  N.  E. 
2;  Michigan  Cent.  R.  Co.  v.  Hammond,  etc. 
Electric  R.  Co.  42  Ind.  66,  83  N.  E.  650. 

Iowa, 

In  Iowa  the  acknowledgment  and  recording 
of  a  plat  under  the  statutes  (Code  1873,  §§ 
559-661;  Code  1897,  c.  13,  tit.  5)  is  "equiva- 
lent to  a  deed  in  fee  simple  of  such  portion 
of  the  premises  platted  as  is  on  such  plat 
set  apart  for  streets  or  other  public  use  *' 
Brown  v.  Taber,  103  la.  1,  72  N.  W.  416; 
Parriott  v.  Hampton,  134  la.  157,  111  N.  W. 
440;  Burroughs  v.  Cherokee,  134  la.  429,  109 
N.  W.  876.  However,  the  foregoing  statutes 
deal  with  cities  and  towns,  and  not  with  vil- 
lages, nor  do  they  cover  town  sites  platted 
and  unincorporated.  Therefore  the  filing  of 
a  plat  dedicating  a  highway  in  an  unincor- 
porated village  does  not  convey  to  the  vil- 
lage, or  to  the  public,  the  fee  title,  but  the 
fee  remains  in  the  original  owner  and  the  gen- 
eral public  acquires  only  an  easement  in  the 
highway,  the  right  to  use  it  for  public  pur- 
poses. Kenwood  Park  v.  Leonard,  158  N.  W. 
655. 

The  recording  of  the  plat  is  merely  a  tender 
of  the  conveyance  of  the  portions  set  apart 
as  streets  and  alleys  for  such  use  to  a  munici- 
pality, and  the  title  thereto  does  not  vest  in 
the  city  without  an  acceptance  by  it  within 
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a  reasonable  time.  Brown  v.  Taber,  103  la. 
1,  72  N.  VV.  416;  Uptagraff  v.  Smith,  106  la. 
385,  76  N.  W.  733;  Sarvis  v.  Caster,  116  la. 
707,  89  N.  W.  84;  Parriott  v.  Hampton,  134 
la.  157,  111  N.  \V.  440;  Burroughs  v.  Che- 
rokee, 134  la.  429,  109  N.  W.  876. 

The  recording  of  the  plat  is  a  tender  to  an 
unincorporated  village  of  an  easement  in  the 
land  set  apart  for  streets,  and  when  it  is  ac- 
cepted by  the  public,  the  right  to  the  easement 
becomes  complete,  but  the  tender  must  be  ac- 
cepted within  a  reasonable  time  and  before  it 
is  withdrawn.  Kenwood  Park  v.  Leonard, 
158  N.  W.  655. 

Where  the  town  is  an  incorporated  town, 
an  acceptance  by  ordinance  is  not  essential 
(Code  1873,  §  527),  but  may  be  indicated 
in  any  manner,  as  by  improvement  of  the 
streets,  etc.  Burlington,  etc.  R.  Co.  v.  Colum- 
bus Junction,  104  la.  110,  73  N.  W.  501; 
Parriott  v.  Hampton,  134  la.  157,  111  N.  W. 
440;  Burroughs  v.  Cherokee,  134  la.  429,  109 
N.  W.  876. 

Where  the  conveyance  of  the  title  to  the 
streets  by  the  recording  of  the  plat  under 
the  statutes  (Code  1873,  §  564;  Code  1897, 
§§  918-920)  has  not  been  accepted,  it  has 
been  held  that  the  proprietors  of  the  plat 
remain  the  owners  of  the  land,  and  may  va- 
cate  the  plat  by  the  filing  of  proper  instru- 
ments of  vacation.  But  this  right  to  vacate 
is  subject  to  three  inhibitions:  (1)  That 
it  does  not  abridge  or  destroy  any  right  or 
privilege  of  any  proprietor  in  the  plat;  (2) 
that  there  should  be  no  inclosing  or  obstruct- 
ing of  any  public  highway;  (3)  that  if  the 
paper  street  is  needed  for  public  use,  it  shall 
be  excepted  from  the  vacation,  and,  as  platted, 
shall  remain  a  public  street.  Brown  v.  Taber, 
103  la.  1,  72  N.  W.  416;  Iowa  Cent.  R.  Co. 
v.  Homan,  151  la.  404,  131  N.  W.  878;  Ken- 
wood Park  V.  Leonard,  158  X.  W.  655.  Thus, 
by  the  sale  of  lots  with  reference  to  the  plat, 
it  has  been  held  that  the  owner  precludes 
himself  from  making  any  other  disposition 
of  the  streets  indicated  thereby.  Burroughs 
V.  Cherokee,  134  la.  429,  109  X.  W.  876. 
See  also  Kenwood  Park  v.  Leonard,  158  X.  W. 
655.  And  where  it  does  not  appear  that  any 
of  the  owners  of  the  lots  joined  in  the  at- 
tempted vacation  of  the  streets,  and  there  is 
uncontradicted  evidence  to  the  effect  that 
substantial  rights  and  privileges  of  the  own- 
ers of  the  lots  will  be  abridged  if  the  streets 
are  permanently  closed,  their  vacation  by 
replatting  is  not  authorized  or  effective  under 
the  statute.  Uptagraff  v.  Smith,  106  la.  385, 
76  X.  W.  733.  Where  the  owner  of  lots  on 
one  side  of  the  street  has  not  requested  its 
vacation,  there  is  a  valid  objection  under  the 
statute  to  the  >Tication  of  the  street  by  the 
owner  of  lots  on  the  other  side  of  the  street. 
Sarvis  v.  Caster,   116  la.  707,  89  X.  W.  84. 

^^here  the  plat  is  a  common-law  one,  or 
one  which  fails  to  comply  with  the  statute, 


so   that  the   common-law   rules   obtain,  th« 
dedication   will  be   sustained   if  the  streets 
and  alleys  marked  on  the  plat  can  be  located 
with   sufficient   certainty.     Minneapolis,  etc. 
R.  Co.  V.  Britt,  105  la.  198,  74  X.  W.  933. 
It  has  been  held  that  an  acceptance  by  the 
public   is  essential   to  the  establishment  as 
a  public  highway  of  streets  shown  by  a  com- 
mon-law  plat.     Minneapolis,  etc.   R.   Co.  y 
Britt,  105  la.  198,  74  X.  W.  933.     This  ac- 
ceptance  may  be  shown  by  other  acts  than 
the  adoption  of  a  formal  ordinance,  and  mav 
be  inferred  from  public  use  as  well  as  other 
acts  indicative  of  an  intent  on  the  part  of 
the  city  to  treat  the  strip  as  a  street.    Keo- 
kuk V.  Cosgrove,  116  la.  189,  89  X.  W.  983. 
But  such   a   dedication,   even   if  made  with 
requisite    accuracy,    may    be    withdrawn   by 
the  donee  at  any  time  before  its  acceptance 
by  the  public,  unless  private  rights  have  in- 
tervened.    Minneapolis,  etc.  R.  Co.  v.  Britt 
105  la.  198,  74  X.  W.  933;  Schick  v.  West 
Davenport  Imp.  Co.  167  la.  294,  145  X.  W. 
689,    149    X.    W.    451;    Kenwood    Park    v. 
Leonard,  158  X.  W.  655.     So,  where  no  ac- 
ceptance before  the  making  of  a  conveyance 
of  the  land  platted  is  shown,  a  deed  thereof 
is  a  revocation  of  so  much  of  the  plat  de$i<r- 
nating  the  streets  as  is  covered  by  it.    Minne- 
apolis, etc.  R.  Co.  V.  Britt,  105^  la.  198,  74 
X.  W.  933.    In  Zollinger  v.  Xewton,  172  la. 
352,  154  X.  W.  611,  wherein  it  appeared  that 
a  dedicator  of  an  alley  conveyed  a  lot  abut- 
ting thereon,  both  the  alley  and  the  lot  being 
shown  on  a  plat,  "together  with  our  rever- 
sionary interest  in  the  alleys  in  said  block,** 
it  was  held  that  this  language  did  not  purport 
to  revoke  the  dedication  of  the  allevs,  and 
was  not  inconsistent  with  the  dedication. 

Where  a  dedication  has  been  fiiHv  made 
and  accepted,  the  dedicator  cannot  resume 
possession  of  the  land  and  declare  the  dedica- 
tion null  and  void.  Marratt  v.  Deihl,  37  la 
250;  Getchell  v.  Benedict,  57  la.  121,  10  X. 
W.  321;  State  v.  Waterman,  79  la.  360.  44  N. 
W.  677.  Thus  in  the  case  first  cited  wherein 
it  appeared  that  an  owner,  believing  that  a 
certain  road  was  a  legal  highway,  gave  a 
right  of  way  on  condition  that  the  road  be 
made  to  run  along  the  line  of  his  land,  which 
was  done,  it  was  held  that,  as  the  dedication 
had  been  fully  made  and  accepted,  and  a  lan;e 
expense  incurred  on  the  faith  of  it,  and  it 
had  been  acted  on  for  six  or  more  years,  the 
dedicator  could  not  resume  possession  of  the 
right  of  way  and  declare  the  dedication  null 
and  void  by  reason  of  such  a  mistake.  To 
the  same  effect,  see  State  ▼.  Waterman,  79 
la.  360,  44  X.  W.  677. 

Where  the  owner  of  land  lays  out  a  town, 
and  exhibits  a  plan  thereof,  on  which  are 
represented  various  plates  of  space  or  vacant 
ground,  such  as  streets,  alleys,  squares,  quays. 
etc.,  and  the  lots  are  sold  with  reference  to 
the  plan,  the  purchasers  of  the  lota  acquire. 
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as  appurtenant  to  the  same,  every  easement, 
privilege  and  advantage  which  the  place 
represents  as  belonging  to  them;  and  the 
dedication  thereof  to  the  public  operates  as 
an  estoppel  in  pais  of  the  owner  from  re- 
suming the  exclusive  use  of  his  own  property, 
or  any  use  inconsistent  with  the  public  use. 
Dubuque  v.  Maloney,  9  la.  450,  74  Am.  Dec. 
358;  Leifler  v.  Burlington,  18  la.  361;  Cook 
V.  Burlington,  30  la.  94,  6  Am.  Rep.  649; 
J^aher  v.  Beard,  32  la.  346;  Keokuk  v. 
Cosgrove,  116  la.  180,  89  N.  W.  983.  The 
sale  and  conveyance  of  the  lots  imply  a 
grant  or  covenant  to  the  purchasers  that 
the  streets  and  other  public  places  indicated 
on  the  map  shall  be  forever  open  to  the  use  of 
the  public,  free  from  all  claim  or  interference 
of  the  proprietor,  inconsistent  with  such  use. 
Dubuque  v.  Maloney,  9  la.  450,  74  Am.  Dec. 
358.  And  under  this  rule,  in  Schick  v.  West 
Davenport  Imp.  Co.  167  la.  294,  145  N.  W. 
689,  149  N.  W.  451,  wherein  it  appeared  that 
lots  were  sold  abutting  on  a  strip  of  land  as 
shown  on  the  plat,  and  it  was  not  intended 
by  the  improvement  company,  the  landown- 
er, that  this  strip  was  to  be  dedicated  as 
a  public  road  or  street,  but  the  sole  pur- 
pose in  reserving  it  for  sale  was  to  afford 
means  by  which  the  purchasers  of  the  re- 
maining lands,  thereby  made  more  valuable 
for  factory  sites,  would  have  trackage  fa- 
cilities to  reach  the  railroad  nearby,  the 
purchasers,  however,  relying  on  the  plats 
showing  this  strip  to  be  a  street  or  a  road 
reserved,  or  reserved  for  railroad  purposes, 
independent  of  the  public  rights,  it  was  held 
that  these  sales  constituted  a  common-law 
dedication  of  the  strip  as  a  street  which 
estopped  the  grantors  from  denying  it. 

Kentucky, 

In  Kentucky  it  has  been  held  that  the  mere 
making  and  Aling  or  recording  of  a  map  of 
his  land  by  an  owner,  wherein  he  has  platted 
a  town,  does  not  conclude  him  to  any  ex- 
tent. Rowan  v.  Portland,  8  B.  Mon.  232, 
wherein  the  court  said:  "The  mere  laving 
out  of  a  town  upon  a  man's  own  land,  and 
by  his  own  private  act,  and  the  making  and 
recording  of  a  plan  of  the  town,  may  not, 
and  as  we  suppose,  do  not  of  themselves,  con- 
clude him  to  any  extent.  The  land,  notwith- 
standing these  acts,  is  still  his  own,  and 
neither  any  other  individual  nor  the  public 
have  any  right  to  interfere  with  such  use 
of  it  as  any  man  may  lawfully  make  of  his 
own.  Though  he  has  laid  out  a  town  upon 
the  land  and  upon  paper,  he  is  not  bound 
to  sell  the  lots  or  to  make  or  authorize  the 
making  of  a  town  in  fact.  If  he  never  dis- 
poses of  a  lot  or  lots,  as  part  of  the  town, 
no  one  has  any  interest  in  the  town  as  such, 
or  any  right  growing  out  of  his  acts  in  relar 
tion  to  it." 


But  where  the  owner  has  platted  his  land, 
and   sold  lots  to  purchasers  with  reference 
to  the  plat,  there  is  a  complete  and  therefore 
irrevocable  dedication  of  the  streets  and  al- 
leys to  the  use  of  the  purchaser  and  of  the 
public.     Rowan  v.  Portland,  8  B.  Mon.  232; 
Wickliffe    v.    Lexington,    11    B.    Mon.    155; 
Schneider  v.  Jacob,  86  Ky.  101,  5  S.  W.  350. 
Thus,  in  the  case  first  cited  the  court  said: 
"It  cannot  be  doubted  that  every  purchaser 
of  a  lot  according  to  tlie  plan,  acquired  an 
interest  in   it  not  only   as  evidence  of  th«> 
position  of  his  purchase,  but  as  evidence  also 
of  the  several  advantages  and  privileges  per- 
taining to  the  town  and  the  lots,  as  indicated 
by  the  plan,  and  especially  as  evidence  of  the 
localities,  divisions  and  uses  of   its  various 
parts  as  therein  presented.     Nor  can  it  be 
doubted  that  in  purchasing  and  paying  for 
hi£)  lot,  he  purchased  and  paid  for,  as  appur- 
tenant to  it,  every  advantage,  privilege  and 
easement  which  the  plan  represents  as  belong- 
ing to  it  as  a  part,  or  to  its  owner  as  a  citi- 
zen of  the  town,  and  that  a  conveyance  of 
each  lot  with  reference  to  the  map,  or  merely 
as  a  part  of  the  town,  was  a  conveyance  of 
all  these  appurtenances  as  ascertained  by  the 
map  which  is  the  basis  of  the  town  as  such, 
and   identified  with   it.     These   conveyances, 
then,  in  connection  with  the  map,  to  which 
they  must  be  understood  as  referring,  whether 
expressly  or  not     .     .     .     operate  as  a  con- 
clusive  grant   or   covenant   securing   to   the 
purchasers  and  to  the  town,  all  advantages, 
privileges   and   easements   appearing   by   the 
plan   to   be  appurtenant  to   the  lots  or  the 
town,  and  this  without  any  other  aid  from 
parol   testimony   than  is  always  and  neces- 
sarily admissible  in  identifying  the  subjects 
and  fixing  the  application  of  written  instru- 
ments.   ...     In  selling  to  others  the  lots 
laid  off  as  parts  of  the  town,  he  creates  in 
them  an  interest  in  the  town  and  its  plan, 
which  places  both  beyond  his  future  control 
(to  their  injury),  unless  by  the  consent  of 
the  vendees,  or  by  reacquiring  the  lots  which 
he  had  sold  to  them,  before  any  other  actual 
interest  in  the  town  had  grown  up.    And  as 
we  suppose,  that  in  the  case  of  a  town  thus 
established  or  made  by  the  private  acts  of 
the  proprietor,  he  might,  by  a  repurchase  of 
all    the   lots   before   any    actual   use   of   the 
streets  and  other  open  places  by  the  public, 
reinvest   himself   with  the  same   rights   and 
dominion  which  he  had  before  any  sale,  it 
would  seem  to  fellow  that  the  public  at  large 
does  not  acquire  immediately  from  the  pro- 
prietor, even  by  his  act  in  selling  and  con- 
veying the  lots,  any  absolute  or  indefeasible 
right  or  interest  in  the  existence  or  plan  of 
the  town,  or  in  any  of  the  advantages  which 
it  promises.   But  this  right  vesting  at  first  in 
the  purchasers  of   lots  and   as  appurtenant 
thereto,  and  subject  to  be  defeated  by  their 
reconveyance  of   the   lots   to   the  proprietor 
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before  the  land  is  appropriated  to  any  actual 
uses  of  a  town,  becomes  consummated  and  in- 
defeasible by  such  appropriation;  and  being 
thus  perfect  in  the  lot  owners,  results  neces- 
sarily to  all  who,  by  residence,  business  or  in 
any  other  manner,  may  have  an  interest  in  the 
town  or  in  the  use  of  all  or  any  of  its  vari- 
ous parts  and  divisions,  for  the  purposes 
to  which,  by  its  plan,  they  are  to  be  or  may 
be  appropriated.  The  right  which,  as  we  sup- 
pose, passes  to  the  purchasers  of  lots  as  ap- 
purtenant thereto,  is  not  the  mere  right  or 
privilege  that  each  purchaser  may  use  the 
streets  and  other  public  places  according  to 
their  appropriate  purposes;  but  the  right  ac- 
quired by  each  purchaser,  that  all  persons 
whatever,  as  their  occasions  may  require  or 
invite,  may  so  use  them;  or,  in  other  words, 
we  suppose  the  sale  and  conveyance  of  lots 
in  the  town,  and  according  to  its  plan,  imply 
a  grant  or  covenant  to  the  purchasers,  that 
the  streets  and  other  public  places  indicated 
as  such  upon  the  plan,  shall  be  forever  open 
to  the  use  of  the  public,  free  from  claim 
or  interference  of  the  proprietor  inconsistent 
with  that  use.  It  is  not  necessary,  therefore, 
to  presume  or  imagine  a  grant  to  the  public 
in  order  to  ascertain  the  right  of  use  in  the 
public.  .  .  .  We  are  satisfied,  therefore, 
that  whatever  ground  within  the  limits  of 
the  town  of  Portland,  as  represented  by  the 
plat  and  plan  of  said  town,  appears  to  have 
been  designated  as  for  public  use,  must  be 
taken  to  have  been  irrevocably  dedicated  to 
that  use  by  the  recorded  plan  and  indorse- 
ment thereon,  and  by  the  recorded  deeds 
conveying  the  lots  according  to  said  plan/* 
And  in  Schneider  v.  Jacob,  86  Ky.  101,  5 
S.  W.  350,  the  court  said:  "These  principles 
apply  primarily  in  the  interest  of  purchasers 
of  lots  who  invest  their  money  upon  the 
faith  of  the  assurances  of  the  seller  that  the 
streets  and  alleys  which  are  defined  in  the 
plat  or  map,  and  which  are  called  for  in  the 
deeds  of  conveyance,  are  dedicated  to  the 
use  of  the  purchasers  and  to  the  public.  The 
purchasers  invest  their  money  with  the  as- 
surance that  they  shall  have  all  of  the  ad- 
vantages arising  from  the  streets  and  alleys 
as  defined  and  delineated  in  the  plat  or  plan 
of  the  newly  created  town.  And  that  these 
streets  and  alleys,  as  soon  as  lots  are  pur- 
chased, with  clear  reference  to  them,  become 
irrevocably  dedicated  not  only  to  the  per- 
sonal convenience  and  necessities  of  the  pur- 
chasers, but  to  the  use  of  the  public.  And 
although  these  streets  and  alleys  may  not 
be  actually  opened  by  the  authority  of  the 
city  or  town;  although  they  may  be  repudiat- 
ed as  public  thoroughfares  by  the  city,  as 
in  this  case,  and  different  streets  and  alleys 
opened  up  in  their  stead;  yet  the  purchasers 
of  the  lots,  with  clear  reference  to  the  streets 
and  alleys  as  defined  in  the  map  or  plan,  are 


entitled,  as  between  them  and  the  aeller,  to 
the  benefits  of  the  dedication.  The  seller,  for 
a  valuable  consideration,  so  covenanted  with 
the  purchasers;  and  by  that  covenant  the 
seller  is  irrevocably  bound ;  and  no  subsequent 
action  of  the  town  or  city  w^hich  frustrates 
the  plan  of  dedication  can  relieve  the  seller 
of  his  covenant  to  the  purchasers." 

Where  land  has  been  platted  by  the  owner 
into  blocks,  lots,  streets  and  alleys,  it  has 
been  held  that  the  municipality  may  accept 
a  street  so  dedicated  whenever  it  gets  ready, 
and  that,  in  the  meantime,  the  owners  of  the 
lots  calling  for  the  streets  are  estopped,  not 
only  as  against  the  other  owners,  but  as 
against  the  city,  to  say  that  the  ground  is 
not  &  street.  Ix>uisville  v.  Mutual  L.  Ins. 
Co.  147  Ky.  141,  143  S.  W.  782,  rehearing 
denied  147  ky.  738,  145  S.  W.  389;  Covington 
V.  Hall,  98  S.  W.  317,  30  Ky.  L.  Rep.  356, 
In  a  case  wherein  it  appeared  that  certain 
property  was  dedicated  in  trust  to  the  city 
for  park  purposes,  by  a  grant  based  on  a 
valuable  consideration  which  passed  at  the 
time  the  contract  was  entered  into,  it  was 
held  that  it  could  not  be  revoked  by  the  gran- 
tees of  the  dedicator  before  its  acceptance 
by  the  city  and  that  the  owners  of  lots  ad- 
jacent to  the  land  purchased  from  the  dedi- 
cator as  well  as  the  city,  had  the  right  to 
enforce  the  trust.  Elliott  v.  Louisville,  123 
Ky.  278,  90  S.  W.  990,  28  Ky.  L.  Rep.  967. 

ZiOuisiana. 

In  Louisiana  it  has  been  held  that  where 
an  owner  has  laid  out  his  property  into  lots, 
streets,  squares,  etc.,  and  has  sold  a  portion 
of  the  lota,  or  in  other  words,  where  property 
has  thus  been  set  apart  for  public  use,  and 
enjoyed  as  such,  and  private  and  individual 
rights  have  been  acquired  with  reference  to 
it,  there  arises  an  estoppel  in  pais,  which  pre- 
cludes the  original  owner  from  revoking  the 
dedication,  and  is  binding  on  both  him  and 
his  vendee.  Calhoun  v.  Colfax,  105  La.  416, 
29  So.  887 ;  Flournoy  v.  Breard,  1 16  La.  224. 
40  So.  684;  Sarpy  v.  Municipality  No.  2,  9 
La.  Ann.  597,  61  Am.  Dec.  221;  Leonard  v. 
Baton  Rouge,  39  La.  Ann.  275,  4  So.  241: 
Lafitte  V.  New  Orleans,  52  La.  Ann.  2099,  28 
So.  327.  See  also  New  Orleans,  etc  R.  Co. 
V.  Carrollton,  3  La.  Ann.  282 ;  Saulet  ▼.  New 
Orleans,  10  La.  Ann.  81;  Arrow^smith  v.  New 
Orleans,  24  La.  Ann.  194;  Land  v.  Smith, 
44  La,  Ann.  931,  11  So.  577.  But  a  mere 
survey  of  land  by  the  owner  into  lots  defining 
streets,  squares,  etc.,  will  not^  without  a  sale, 
amount  to  a  dedication.  Leonard  v.  Baton 
Rouge,  39  La.  Ann.  275,  4  So.  241. 

Maine. 

In  Maine  the  dedication  of  land  by  it  a 
appropriation  and  use  by  the  public,  with 
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-the  voluntary  assent  of  the  owner,  and  a  con- 
cession of  such  of  his  rights  as  are  incident 
and  necessary  to  the  use,  estops  the  owner 
to  reclaim  it  or  to  revoke  the  dedications,  to 
the  injury  of  those  who  have  acquired  rights 
in  reference  to  it,  in  good  faith,  depending  on 
its  enjoyment.  Cole  v.  Sprowl,  35  Me.  161, 
58  Am.  Dec.  696.  See  also  State  v.  Wilson, 
42  Me.  9. 

Where  the  owner  of  land  within  or  near  a 
given  village  or  city  divides  it  into  streets 
and  building  lots,  and  makes  a  plan  of  the 
land  thus  divided,  and  then  sells  one  or  more 
of  the  lots,  by  reference  to  the  plan,  he  there- 
by annexes  to  each  lot  sold  a  right  of  way 
in  the  streets,  which  neither  he  nor  his  suc- 
cessors in  title  can  afterwards  interrupt  or 
destroy.  Bartlett  v.  Bangor,  67  Me.  460; 
Stetson  V.  Bangor,  73  Me.  357;  Heselton  v. 
Harmon,  80  Me.  326,  14  Atl.  286;  Danforth 
V.  Bangor,  85  Me.  423,  27  Atl.  268;  Young  v. 
Braman,  105  Me.  494,  75  Atl.  120.  See  also 
Stillwell  V.  Foster,  80  Me.  333,  14  Atl.  731; 
Atwood  V.  O'Brien,  80  Me.  447,  15  Atl.  44. 
And  such  a  platting  and  selling  of  lots  con- 
stitute an  incipient  dedication  of  the  streets 
to  the  public,  which  the  owner  of  the  land 
cannot  afterwards  revoke.  Bartlett  v.  Ban- 
gor, 67  Me.  460;  Stetson  v.  Bangor,  73  Me. 
357 ;  Heselton  v.  Harmon,  80  Me.  326,  14  Atl. 
286.  See  also  Dorman  v.  Bates  Mfg.  Co.  82 
Me.  438,  19  Atl.  915;  Danforth  v.  Bangor, 
85  Me.  423,  27  Atl.  268.  But  the  dedication, 
while  irrevocable  so  far  as  the  owner  of  the 
land  is  concerned,  is  not  complete,  and  will 
impose  no  burden  on  the  public,  till  the 
streets  are  accepted  by  competent  authority, 
or  the  public  has  used  them  for  at  least 
twenty  years.  Bartlett  v.  Bangor,  67  Me.  400. 
See  also  Dorman  v.  Bates  Mfg.  Co.  82  Me. 
438,  19  Atl.  915.  Where  the  dedication  is 
accepted  and  used  by  the  public  for  the  pur- 
pose intended  it  becomes  complete,  and  the 
owner  of  the  soil  is  precluded  from  asserting 
any  ownership  therein  that  is  not  entirely 
consistent  with  the  use  for  which  it  was  dedi- 
cated. Northport  Wesleyan  Grove  Campmeet- 
ing  Assoc.  V.  Andrews,  104  Me.  342,  71  Atl. 
1027,  20  L.R.A.(N.S.)   976. 

Maryland, 

In  Maryland  an  intention  to  dedicate  to 
public  use  land  lying  in  the  beds  of  streets 
will  be  presumed,  where  its  owner  makes  a 
plat  of  the  land  on  which  the  streets  are  laid 
down,  and  then  conveys  it  in  lots  described 
as  bounding  on  the  streets  or  by  reference  to 
their  number  in  the  plat,  from  which  it  ap- 
pears that  they  do  in  fact  bound  on  the  street. 
In  such  cases  in  the  absence  of  language 
showing  that  no  dedication  was  intended,  the 
rule  is  that,  on  the  doctrine  of  implied  cove- 
nants, the  purchasers  shall  have  the  use  of 


the  streets  on  which  their  lots  bound,  from 
which  a  dedication  of  the  streets  to  public 
use  is  held  to  arise.  White  v.  Flannigain, 
1  Md.  525,  54  Am.  Dec.  668 ;  Moale  v.  Balti- 
more, 5  Md.  314,  61  Am.  Dec.  278;  Hawley 
V.  Baltimore,  33  Md.  270;  McCormick  v. 
Baltimore,  45  Md.  512;  Tinges  v.  Baltimore, 
61  Md.  600;  Hall  v.  Baltimore,  56  Md.  187; 
Pitts  V.  Baltimore,  73  Md.  326,  21  Atl.  52; 
Baltimore  v.  Frick,  82  Md.  83,  33  Atl.  435; 
Richardson  v.  Davis,  91  Md.  300,  46  Atl. 
964;  Canton  Co  v.  Baltimore,  108  Md.  69, 
66  Atl.  679,  67  Atl.  274,  11  L.R.A.(N.S.) 
129.  See  also  Baltimore  v.  White,  62  Md. 
362;  Glenn  v.  Baltimore,  67  Md.  390,  10  Atl. 
70;  Baltimore  v.  Northern  Cent.  R.  Co.  88 
Md.  427,  41  Atl.  911.  Thus  in  McCormick  v. 
Baltimore,  45  Md.  512,  the  court  said:  "In 
such  case  the  sale  and  conveyance  of  lots,  so 
bounded  upon  the  street,  in  the  plan  of  the 
town  or  city,  imply  a  grant  or  covenant  to 
the  purchaser  that  the  street  thus  indicated 
and  called  for  shall  be  and  remain  forever 
open  to  the  use  of  the  public,  free  from  all 
claim  or  interference  of  the  proprietor  of  the 
estate  therein,  inconsistent  with  such  use. 
It  is  supposed  that  the  existence  of  the  street, 
either  present  or  prospective,  entered  into 
the  consideration  of  the  purchase,  and  thus 
the  grantor  of  the  lot  or  lots  sold  has  been 
compensated  for  the  public  use  of  the  street; 
and  is,  therefore,  estopped  to  make  further 
claim  for  such  use  as  against  the  public." 

When  a  sale,  therefore,  is  made  in  conform- 
ity with  such  plan,  the  vendor  and  all  claim- 
ing under  him  are  held  to  be  bound  by  tlie 
lines  and  designations  by  which  the  property 
has  been  sold.  White  v.  Flannigain,  1  Md. 
525,  54  Am.  Dec.  668. 

The  principles  heretofore  stated  in  refer- 
ence to  the  dedication  of  streets  to  public 
use  from  implied  covenants  in  conveyances  to 
purchasers  of  lots  bounding  thereon,  have 
been  held  to  apply  with  at  least  equal  force 
to  the  dedication  of  a  square  to  publie  use 
as  a  park  from  the  reference  to  a  plat  on 
which  it  is  shown,  in  a  conveyance*  by  its 
owner  of  other  lots  appearing  on  the  same 
plat.  Canton  Co.  v.  Baltimore,  106  Md.  69, 
66  Atl.  679,  67  Atl.  274,  11  L.R.A.{N.S.) 
129. 

However,  it  has  been  held  that  a  dedication 
will  be  defeated  if  the  covenant  is  rescinded 
or  revoked  by  the  conveyance  of  the  bed  of 
the  street  to  the  purchaser  of  the  abutting 
lot,  before  the  street  has  been  opened  to  or 
used  by  the  public.  Hall  v.  Baltimore,  56 
Md.  187;  Clendenin  v.  Maryland  Constr.  Co. 
86  Md.  80,  37  Atl.  709;  Story  v.  Ulman,  88 
Md.  244,  41  Atl.  120.  In  the  case  last  cited 
the  court  said:  **But  when  a  dedication  is 
presumed  from  the  implied  covenant  in  a 
deed  which  arises  from  a  call  for  a  street  as 
a  boundary  line,  this  dedication  will  be  de- 
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feated,  if  the  covenant  la  rescinded  before  the 
street  is  opened,  or  used  by  the  public.  .  .  . 
The  covenantee  or  grantee  is  the  party  to 
whom  the  easement  in  the  street  is  granted, 
and  the  public  obtain  the  right  to  use  it  as 
a  street,  because  the  covenant  entitled  the 
grantee  to  have  a  public  street,  and  not  a  pri- 
vate right  of  way.  But  when  the  covenantee 
or  grantee  validly  acquires  a  fee  simple  in 
the  land  subject  to  this  easement,  before 
there  is  any  public  use  of  it,  the  easement  is 
extinguished  because  all  interests  in  the  land 
are  thus  united  in  the  same  owner,  and  the 
covenant  can  have  no  further  operation.  And 
if  a  dedication  is  presumed  from  any  other 
covenant  between  grantor  and  grantee,  or 
lessor  or  lessee,  the  dedication  will  likewise  be 
defeated  whenever  the  covenant  is  canceled, 
before  other  rights  supervene." 

A  dedication  of  a  public  street  co  public  use 
by  plats  and  deeds  does  not  make  the  street 
a  public  highway,  and  the  deed  does  not  be- 
come final  and  irrevocable  until  there  has 
been  an  acceptance  of  it  on  the  part  of  the 
public  authorities.  Valentine  v.  Hagers- 
town,  86  Md.  486,  38  Atl.  931 ;  Canton  Co.  v. 
Baltimore,  106  Md.  69,  66  Atl.  679,  67  Atl. 
274,  11  L.R.A.(NiS.)  129;  Whittington  v. 
Crisfield,  121  Md.  387,  88  Atl.  232.  See  also 
Kennedy  v.  Cumberland,  65  Md.  514,  9  Atl. 
234,  57  Am.  Hep.  346 ;  Baltimore  v.  Broumel, 
86  Md.  153,  37  Atl.  648;  New  Windsor  v. 
Stocksdale,  96  Md.  212,  52  Atl.  696;  Balti- 
more V.  Canton  Co.  124  Md.  620,  93  Atl.  144. 
And  it  has  been  held  that  the  acceptance  of  a 
dedication  may  be  evidenced  in  one  of  three 
ways,  viz.,  by  deed  or  other  record,  by  acts 
in  pais,  such  as  opening,  grading  or  keeping 
the  road  in  repair,  or  by  long  continued  user 
on  the  part  of  the  public.  Baltimore  v. 
Broumel,  86  Md.  153,  37  Atl.  648 ;  New  Wind- 
sor V.  Stocksdale,  95  Md.  212,  62  Atl.  596. 

Where  there  has  been  a  complete  dedica- 
tion of  a  street  or  highway,  accepted  by  the 
public,  it  is  irrevocable  on  the  principle  that 
if  the  owner  of  the  land  has  done  such  acts 
in  pais  as  amount  to  a  dedication,  he  is 
thereby  estopped  from  denying  that  the  pub- 
lic has  a  right  to  enjoy  what  is  thus  dedi- 
cated to  its  use,  or  from  revoking  what  he 
has  declared  bv  his  acts.    McCormick  v.  Bal- 
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timore,  45  Md.  612;  Tinges  v.  Baltimore,  51 
Md.  600;  Hiss  v.  Baltimore,  etc.  Pass.  R.  Co. 
52  Md.  242,  36  Am.  Rep.  371;  Lonaconing 
Midland,  etc.  R.  Co.  v.  Consolidation  Coal  Co. 
95  Md.  630,  53  Atl.  420. 

Mas^ach  uaetts. 

In  Massachusetts  the  rule  is  that  when 
land  has  been  dedicated  for  highway  purposes 
by  the  owner  and  the  way  has  been  accepted, 
the  owner  cannot  withdraw  his  dedication. 
Havden  v.  Stone,  112  Mass.  346. 


Michigan, 

In  Michigan  since  1827  the  forms  of  the 
law  required  to  be  followed  to  effectuate  a 
statutory  dedication  of  land  to  public  use 
have  remained  substantially  the  same.  The 
various  statutes  have  required  a  plat  or  map 
sho\^ing  the  land  intended  to  be  dedicated,  to 
be  made  and  acknowledged  by  the  proprietor 
and  recorded.  The  effect  of  such  a  statutory 
dedication  has  been  to  vest  the  fee  in  the 
lands  intended,  named  and  expressed  therein 
as  for  the  public  use,  in  the  county,  in  trust 
for  the  municipality.  (Laws  1833,  p.  531. 
§  2;  Act  of  April  19,  1839  [Laws  1839,  p! 
162,  et  seq.;  1  Comp.  L.  1871,  p.  467;  Comp. 
L.  §  11461;  2  Terr.  Laws  577  [1  How.  St 
c.  321 . )  But  where  the  plat  does  not  strictly 
comply  with  the  terms  and  requirements  of 
the  statute,  the  act  of  dedication  creates, 
under  the  common  law,  only  an  easement  in 
the  public.  Grandville  v.  Jenison,  84  Mich. 
54,  47  N.  W.  600.  Thus  it  has  been  held 
that  such  a  plat  merely  evinces  an  intention 
on  the  part  of  the  proprietor  to  devote  his 
land  to  the  public  use,  and  so  is  a  mere  offer 
to  dedicate.  Lee  v.  Lake,  14  Mich.  12,  00 
Am.  Dec.  220;  Wayne  County  v.  Miller.  31 
Mich.  447;  Field  v.  Manchester,  32  Mich. 
279;  Grandville  v.  Jenison,  84  Mich.  54,  47 
N.  W.  600;  Crosby  v.  Greenville,  183  Mich. 
452,  150  N.  W.  246.  See  also  Michigan  Cent. 
R.  Co.  V.  Bay  City,  129  Mich.  264,  88  X.  W. 
638.  And  in  order  to  conclude  the  owner, 
as  to  the  public,  there  must  be  an  acceptance 
by  it  within  a  reasonable  time.  People  v. 
Jones,  6  Mich.  176;  Lee  v.  Lake,  14  Mich.  12, 
90  Am.  Dec.  220;  Baker  v.  Johnston.  21 
Mich.  319;  Wayne  County  v.  Miller,  31  Mich. 
447;  Field  v.  Manchester,  32  Mich.  279; 
White  V.  Smith,  37  Mich.  291;  Cass  County 
v.  Banks,  44  Mich.  467,  7  N.  W.  49 ;  Diamond 
Match  Co.  V.  Ontonagon,  72  Mich.  249,  40 
N.  W.  448;  Grandville  v.  Jenison,  84  Mich. 
54,  47  N.  W\  600.  See  also  Detroit  v.  De- 
troit, etc.  R.  Co.  23  Mich.  173.  As  to  what 
will  constitute  a  sufficient  acceptance  of  an 
offer  to  dedicate,  it  has  been  held  that  it 
is  not  necessary  that  any  formal  action  be 
taken  by  a  municipality,  in  order  to  consti- 
tute an  acceptance  of  the  highway  or  street, 
but  making  improvements  and  repairs  and 
user  thereof,  or  any  portion  thereof,  are  am- 
ply sufficient  to  constitute  acceptance.  Cro«- 
by  V.  Greenville,  183  Mich.  452,  150  X.  W. 
246.    See  also  People  v.  Jones,  6  Mich.  176. 

Where  the  acceptance  has  not  been  made 
within  a  reasonable  time,  the  owner  of  the 
property  may  withdraw  or  revoke  his  dedica- 
tion. Lee  V.  Lake,  14  Mich.  12,  90  Am.  Dec. 
220:  Wayne  County  v.  Miller,  31  Mich.  447; 
Field  V.  Manchester,  32  Mich.  279;  Cass 
County  V.  Banks,  44  Mich.  467,  7  N.  W.  49; 
Diamond  Match  Co.  v.  Ontonagon,  72  Mich. 
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249,  40  N.  W.  448.  See  also  Detroit  v.  De- 
troit, etc.  R.  Co.  23  Mich.  173.  And  it  has 
been  held  that  this  may  be  done  by  the  act 
of  the  proprietor  of  the  land  in  putting  it  to 
a  use  which  is  inconsistent  with  the  idea  that 
the  offer  is  any  longer  open.  Lee  v.  L*ake, 
14  Mich.  12,  90  Am.  Dec.  220.  No  estoppel 
in  behalf  of  the  public  can  spring  from  a 
mere  ineffectual  attempt  to  effect  a  statutory 
dedication,  and  therefore  before  an  estoppel 
can  be  insisted  on  it  must  be  made  to  appear 
that  some  act  was  done  by  the  public,  sub- 
sequent to  the  making  of  the  plat  and  in  re- 
liance on  it,  which  would  render  it  unjust 
for  the  owner  to  afterwards  assist  and  en- 
force a  right  of  private  ownership.  Lee  v. 
Lake,  14  Mich.  12,  90  Am.  Dec.  220.  Where 
the  dedication  tendered  by  the  plat  has  not 
been  accepted,  it  has  been  held  that  prior  to 
conveyances  by  them  of  lots  abutting  on  the 
street  or  alley,  the  owners  of  the  fee  of  the 
lands  on  both  sides  have  a  complete  power  of 
disposition  of  the  alley.  Le  Roy  v.  Collins, 
154  Mich.  77,  117  N.  W.  579,  15  Detroit  Leg. 
N.  643. 

The  making  of  a  plat  of  lands  by  the  pro- 
prietor, showing  lots,  blocks  and  streets,  evi- 
dently for  the  use  of  those  who  shall  come 
to  occupy  the  property,  and  the  subsequent 
sale  of  the  property  in  lots  or  blocks,  ac- 
cording to  the  plat,  has  been  held  to  conclude 
the  owners,  so  far  as  the  rights  of  subsequent 
purchasers  are  concerned,  from  revoking  the 
dedication  of  the  streets.  White  v.  Smith, 
37  Mich.  291;  Grand  Rapids,  etc.  R.  Co.  v. 
Heisel,  47  Mich.  393,  11  N.  W.  212;  Ruddi- 
man  ▼.  Taylor,  95  Mich.  547,  65  N.  W.  376; 
Diamond  Match  Co.  v.  Ontonagon,  72  Mich. 
249,  40  N.  W.  448;  Grandville  v.  Jenison,  84 
Mich.  54,  47  N.  W.  600;  Michigan  Cent.  R. 
Co.  V.  Bay  City,  129  Mich.  204,  88  N.  W. 
638;  Crosby  v.  Greenville,  183  Mich.  452, 
150  N.  W.  246.  See  also  People  v.  I^aubien, 
2  Doug.  256;  Smith  v.  Lock,  18  Mich.  56. 
And  especially  is  this  true,  where  the  public 
has  evinced  an  acceptance  of  the  dedication 
by  performing  highway  labor  on  the  streets. 
Ruddiman  v.  Taylor,  95  Mich.  547,  55  N.  W. 
376. 

'  Minnesota. 

In  Minnesota  it  has  been  held  that  where, 
after  platting  lands,  the. owner  sells  lots  or 
blocks  with  reference  to  the  plat,  the  plat- 
ters and  their  grantees  are  estopped  to  deny 
the  dedication  to  the  public  use  of  the  streets 
and  the  public  grounds  delineated  on  the 
map.  And  this  rule  applies  to  plats  defec- 
tive as  statutory  plats  and  plats  subject  to 
the  statute  (Laws  1899,  c.  168,  p.  174)  pro- 
hibiting the  filing  thereof  before  its  approval 
by  the  village  authorities.  Hurley  v.  Missis- 
sippi, etc.  Boom  Co.  34  Minn.  143,  24  N.  W. 


917;  Borer  v.  Lange,  44  Minn.  281,  46  N.  W. 
358;  Great  Northern  R.  Co.  v.  St.  Paul,  61 
Minn.  1,  63  N.  W.  96,  240;  State  v.  St.  Paul, 
etc.  R.  Co.  62  Minn.  450,  64  N.  W.  1140; 
Na^el  V.  Dean,  94  Minn.  25,  101  N.  W.  954; 
Poudler  v.  Minneapolis,  103  Minn.  479,  115 
N.  W.  274.  See  also  Smith  v.  St.  Paul,  72 
Minn.  472,  75  N.  W.  708. 

MiaMssippi, 

In  Mississippi  it  is  stated  that  the  rule 
has  obtained  general  sanction,  that,  if  the 
owner  of  certain  property  has  laid  it  off  into 
lots  intersected  bv  streets,  and  sells  the  same 
with  reference  thereto,  or  with  reference  to 
a  map  or  plat  dividing  it  into  squares, 
streets  and  alleys,  his  action  will  amount  to 
an  irrevocable  dedication  of  the  streets  and 
alleys  to  the  public.  Briel  v.  Natchez,  48 
Miss.  428;  Sanford  v.  Meridian,  52  Miss.  383. 
See  also  Vick  v.  Vicksburg,  1  How.  380,  31 
Am.  Dec,  107;  Harrison  County  v.  Seal,  66 
Miss.  129,  5  So.  622,  14  Am.  St.  Rep.  545,  3 
L.R.A.  659.  These  dedications  are  couoidered 
as  estoppels  in  pais,  which  cannot  be  revoked, 
as  it  would  violate  good  faith  to  the  public 
as  well  as  to  those  who  have  acquired  rights 
with  a  view  to  the  enjoyment  of  the  ease- 
ment; and  the  estoppel  in  pais  conveys  no 
larger  meaning  than  that  the  proprietor  has 
done  such  acts  of  dedication  as  that  the  pub- 
lic and  individuals,  who  have  acquired  private 
rights,  would  be  misled  and  deceived  if  he 
were  permitted  to  aver  that  his  acts  had  an- 
other purpose  and  intent.  Briel  v.  Natchez,  48 
Miss.  423.  The  acceptance  may  be  evidenced 
either  by  the  action  of  the  local  civil  authori- 
ty representing  the  public,  or  by  a  purchase  of 
lots  by  private  persons,  based  on  the  dedica- 
tion, or  by  some  use  of  the  property  by  the 
public  which  implies  an  acceptance  and  estops 
the  grantor.  Briel  v.  Natchez,  48  Miss.  423; 
Sanford  v.  Meridian,  52  Miss.  383;  Harrison 
County  V.  Seal,  66  Miss.  129,  5  So.  622,  14 
Am.  St.  Rep.  545,  3  L.R.A.  659.  See  also 
Vick  V.  Vicksburg,  \  How.  380,  31  Am.  Dec. 
167. 

Miss<turi. 

In  Missouri  the  first  section  of  a  statute 
(Act  of  1835,  R.  S.  1900,  §  10294)  concerning 
plats  of  towns  and  villages  provides  that 
the  proprietors  of  every  town  shall  make  an 
accurate  map  thereof  particularly  setting 
forth  and  describing  all  the  parcels  of  ground 
reserved  for  public  purposes,  by  their  bound- 
aries, course  and  extent;  whether  they  be  in- 
tended for  avenues,  streets,  alleys  or  other 
public  uses,  and  all  lots  intended  for  sale,  by 
numbers,  and  their  precise  length  and  width. 
The  4th  section  enacts  that  such  plats  shall 
be  a  sufficient  conveyance  to  vest  the  fee  of 
such  parcels  of  land,  as  are  therein  expressed, 
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named  or  intended  for  public  uses  within  the 
county  in  which  the  town  is  situated,  for  the 
use  of  the  inhabitants  thereof.  The  5th  sec- 
tion of  the  act  imposes  on  any  proprietor 
who  shall  cause  to  be  deposited  with  the  re- 
corder any  map  or  plat  which  does  not  set 
forth  and  describe  all  parcels  of  ground  which 
have  been  or  shall  be  promised  or  set  apart 
for  public  uses,  a  penalty  double  the  value  of 
the  ground  promised,  or  pretended  to  have 
been  set  apart  for  public  uses,  and  not  set 
forth  on  the  map  or  plat.  Under  that  statute 
a  dedication  of  land  in  strict  statutory  form 
made  by  a  properly  executed,  acknowledged 
and  recorded  plat,  vests  the  title  to  the 
streets,  alleys,  etc.,  therein  designated,  with- 
out any  act  on  the  part  of  the  city,  and  is 
thereafter  irrevocable  by  the  dedicator  or  his 
heirs.  Buschmann  v.  St.  Louis,  121  Mo.  523, 
26  S.  W.  687;  Hatton  v.  St.  Louis,  264  Mo. 
634,  175  S.  W.  888.  In  Buschmann  v.  St. 
Louis,  121  Mo.  523,  26  S.  W.  687,  wherein  it 
appeared  that  the  dedicators  had  designated 
the  parcel  of  land  in  dispute  as  a  prolonga- 
tion of  a  wharf  on  a  plat  on  their  property, 
by  its  exact  lines  and  angles  and  recorded  it, 
it  was  held  that  they  had  made  a  statutory 
dedication  of  it  to  public  use,  and  that,  hav- 
ing so  dedicated  it  in  the  manner  prescribed 
by  law  (Gen.  Stat.  1865,  c.  44,  p.  247),  it 
needed  no  acceptance  by  the  city  and  was  ir- 
revocable. 

Where  the  plat  is  incomplete  or  defective 
as  a  statutory  dedication,  it  has  been  held 
that  it  is  as  a  common-law  or  a  nonstatutory 
dedication  just  as  efficacious  as  a  statutory 
dedication  would  have  been,  provided  it  is 
accepted  by  the  city  in  any  of  the  ways  recog- 
nized by  law,  or  provided  rights  have  been 
acquired  by  third  persons  thereunder,  or  the 
owners  by  any  acts  having  that  effect  have 
estopped  themselves  to  question  the  dedica- 
tion. Heitz,  V.  St.  Louis,  110  Mo.  618,  19 
S.  W.  735 ;  Hatton  v.  St.  Louis,  264  Mo.  634, 
175  S.  W.  888.  See  also  Thurston  v.  St. 
Joseph,  51  Mo.  510,  11  Am.  Hep.  463. 

Where  a  dedication  is  made  otherwise  than 
as  provided  by  statute,  until  an  acceptance, 
the  owner  may  at  any  time  resume  his  domin- 
ion over  the  property  as  against  the  public 
and  thus  revoke  the  dedication.  St.  Louis  v. 
St.  Louis  University,  88  Mo.  155;  Price  v. 
Breckenridge,  92  Mo.  378,  5  S.  W.  20;  Rosen- 
berger  v.  Miller,  61  Mo.  App.  422,  1  Mo.  App. 
Hep.  640.  And  the  conveyance  of  the  land  by 
the  dedicator,  before  acceptance  and  without 
reservation,  amounts  to  a  withdrawal  of  the 
offer  to  dedicate.  Hosenberger  v.  Miller,  61 
Mo.  App.  422,  1  Mo.  App.  Hep.  640. 

It  is  well  settled  that  where  the  proprietors 
of  town  property  lay  it  out  into  lots,  with 
streets  and  avenues  running  through  it,  and 
sell  their  lots  with  reference  to  such  plat, 
such  conduct  on  their  part  will  be  a  dedica- 


tion of  the  streets  and  alleys  to  the  public, 
and  they  cannot  afterward  resume  their  con- 
trol over  them.  Hannibal  v.  Draper,  15  Mo, 
635.  See  also  Hannibal  v.  Draper,  36  Mo. 
332;  Thurston  v.  St.  Joseph,  51  Mo.  512,  11 
Am.  Hep.  463.  And  the  right  which  thus 
passes  to  the  purchasers  of  lots  of  a  platted 
town  inures  not  only  to  the  benefit  of  such 
purchasers,  but  to  tiie  benefit  of  all  persons^ 
who  may  have  occasion  to  use  the  streets 
thus  laid  down  in  the  plat;  and  the  sale  and 
conveyance  of  the  lots  in  the  town  according 
to  the  plat  carry  with  them  a  grant  or  cove- 
nant that  the  streets  indicated  on  the  plan 
shall  be  forever  open  to  the  use  of  the  public. 
Heitz  V.  St.  Louis,  110  Mo.  618,  19  S.  W.  735. 
See  also  Whyte  v.  St.  Louis,  153  Mo.  80,  54 
S.  W.  478;  McLemore  v.  McNeley,  66  Mo. 
App.  556. 

Where  the  dedication  is  complete,  as  where 
the  street  is  used  and  accepted  by  the  public, 
the  owner,  as  well  as  all  claiming  under  him, 
is  precluded  from  asserting  an  ownership  in- 
consistent with  such  use.  Ragan  v.  McCoy, 
29  Mo.  356;  Pierce  v.  Chamberlain,  82  Mo. 
618;  Heitz  v.  St.  Louis,  110  Mo.  618,  19  S. 
W.  735.  And  so  a  deed  of  the  premises  which 
purports  to  convey  a  dedicated  street  and 
alley  to  another  will  not  operate  as  a  revoca- 
tion of  the  previous  dedication.  Pierce  v. 
Chamberlain,  82  Mo.  618;  Heitz  y.  St.  Louis^ 
110  Mo.  618,  19  S.  W.  735. 

Nebraska, 

In  Nebraska  it  has  been  held  that  where  a 
landowner  files  a  plat  of  a  street  and  sells 
lots  fronting  thereon,  and  another  has  pur- 
chased such  lots,  or  some  of  them,  the  orig- 
inal owner  will  be  estopped  to  deny  the  dedi- 
cation. Gregory  v.  Lincoln,  13  Neb.  352,  14 
N.  W.  423. 

Where  the  legislature  has  dedicated  prop- 
erty in  trust  to  a  private  corporation  for  a 
certain  public  use,  it  has  been  held  that  an 
acceptance  of  the  trust  by  the  corporation 
before  the  state  withdrew  the  dedication  was 
necessary  to  invest  it  with  the  title,  and  that, 
until  the  offer  was  accepted,  the  legislatore 
had  the  right  to  withdraw  its  application  and 
rededicate  the  land  to  the  defendant  for  an- 
other public  use;  also  that  the  act  of  tlie 
legislature  in  granting  the  block  to  the  city 
was  a  withdrawal  of  the  former  dedication. 
State  Historical  Assoc,  v.  Lincoln^  14  Keb. 
336,  15  N.  W.  717. 

Nevada, 

In  Nevada  a  dedication  of  land  for  public 
purposes  is  simply  a  devotion  of  it,  or  of  an 
easement  in  it,  to  those  purposes  by  the 
owner,  manifested  by  some  dear  declaration 
of  the  fact.  If  there  is  no  acceptance  by  the 
public  of  the  dedication,  and  uo  interest  in. 
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the  property  Is  acquired  by  third  parties,  the 
dedication  may  be  recalled  at  the  pleasure 
of  the  owner.  But  if  the  dedication  is  accept- 
ed by  the  public  authorities  of  the  place 
where  the  property  is  situated,  or  contracts 
for  a  reasonable  consideration  are  made  by 
others,  founded  on  a  supposed  appropriation 
of  the  property  to  the  user  indicated,  the 
dedication  becomes  irrevocable.  In  the  one 
ease  the  acceptance  completes  the  transfer  of 
the  property  or  easement  in  it,  from  the  own- 
er to  the  public;  in  the  other  case,  the  con- 
tract with  the  owner  estops  him  from  assert- 
ing any  interest  except  in  common  with  the 
purchaser  from  him.  Shearer  y.  Reno,  36 
Key.  443,  136  Pac.  706. 

New  Hampshire. 

In  New  Hampshire  it  has  been  held  that 
where  the  owners  of  property  published  and 
recorded  a  plan  of  it,  and  sold  lots  with  ref- 
erence to  streets  marked  out  on  it,  though 
they  agreed  among  themselves  only  that  if 
streets  should  be  laid  out,  they  should  be 
located  as  indicated  on  the  plan,  a  party  to 
the  agreement  could  not  revoke  the  expressed 
intention  by  changing  or  abolishing  the  loca- 
tion of  the  streets  as  laid  down  in  their 
recorded  plan,  in  view  of  the  factxthat  sales 
and  conveyances  had  been  made  to  purchas- 
ers with  reference  thereto.  Walker  v.  Man- 
chester^ 58  N.  H.  439. 

New  Jersey, 

In  New  Jersey  where  the  intention  of  an 
owner  to  abandon  his  property  and  to  devote 
or  dedicate  it  to  public  use  as  a  street,  when- 
ever the  municipal  authorities  should  choose 
to  so  use  it,  has  been  once  unequivocally 
manifested,  the  dedication  cannot  be  retract- 
ed, but  is  irrevocable.  Methodist  Episcopal 
Church  V.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696;  Hoboken  Land,  etc.  Co.  v.  Hoboken, 
36  N.  J.  L.  540;  Atlantic  City  v.  Groflf,  64 
N.  J.  L.  527,  45  Atl.  916;  Hohokus  Tp.  v. 
Erie  R.  Co.  66  N.  J.  L.  353,  47  Atl.  666; 
Jersey  City  v.  Morris  Canal,  etc.  Co.  12  N. 
J.  Eq.  547,'  reversing  12  N.  J.  Eq.  252;  Dar- 
ling V.  Jersey  City,  73  N.  J.  Eq.  318,  67 
Atl.  709.  And  in  such  a  case  an  acceptance 
by  the  public  authorities  or  by  public  user 
is  not  essential  to  the  consummation  of  the 
dedication  so  as  to  conclude  the  owner  from 
his  power  of  retraction.  Methodist  Episcopal 
Church  V.  Hoboken,  33  N.  J.  L.  13,  97  Am. 
Dec.  696 ;  Hoboken  Land,  etc.  Co.  v.  Hoboken, 
36  N.  J.  L.  540;  Atlantic  City  v.  Groflf,  64 
N.  J.  L.  527,  46  Atl.  916;  Hohokus  Tp.  y. 
Eric  R.  Co.  65  N.  J.  L.  353,  47  Atl.  566; 
Jersey  City  v.  Morris  Canal,  etc.  Co.  12  N. 
J.  Eq.  547,  reversing  12  N.  J.  Eq.  262.  Thus, 
in  the  case  last  cited,  the  court  said :  "There 
is  a  large  class  of  cases  where  the  acts  of 


dedication,  by  the  owner  of  the  fee,  are  of 
such  a  character  as  to  preclude  the  owner 
from  retracting  the  dedication,  even  before 
any  act  of  acceptance  on  the  part  of  the 
public.  ...  In  such  cases,  the  dedication 
is  immediate ;  it  does  not  wait  for  the  act  of 
acceptance  by  the  public.  Whenever  the  pub- 
lic, by  an  express  municipal  act,  accepts  the 
declaration,  the  public  duty  of  putting  the 
land  to  the  use  to  which  it  was  dedicated, 
arises,  but  the  acts  of  dedication  nmy  be  so 
unequivocal  as  to  be  decisive,  before  that 
time  arrives,  against  all  right  of  the  owner 
of  the  fee  to  withdraw.  He  may  be  bound, 
although  the  public  may  yet  be  free.'' 

The  foregoing  rule  has  been  applied  to 
cases  where  the  owner  of  property  has  re- 
corded a  plat  whereon  he  has  laid  out  his 
land  into  blocks  and  lots  with  intersecting 
streets,  avenues  and  alleys,  and  has  sold  the 
lots  with  reference  to  this  plat,  or  has  sold 
lots  with  reference  to  a  city  m&p  on  whicli 
the  property  of  such  owner  is  laid  out  into 
blocks,  streets,  alleys,  etc.,  the  result  being 
a  complete  and  therefore  irrevocable  dedica- 
tion by  the  owner  of  the  land  marked  on  the 
plat  as  streets,  alleys,  etc.,  to  the  public  use, 
as  between  himself  and  his  grantees,  even 
before  acceptance  by  the  public.  Methodist 
Episcopal  Church  v.  Hoboken,  33  N.  J.  L.  13, 
97  Am.  Dec.  696;  State  v.  Elizabeth,  36  N. 
J.  L.  359,  affirmed  37  N.  J.  L.  432;  Clark  v. 
Elizabeth,  37  N.  J.  L.  120;  New  York,  etc. 
R.  Co.  V.  South  Amboy,  57  N.  J.  L.  252,  30 
Atl.  628;  De  Long  v.  Spring  Lake,  etc.  Girl 
Co.  66  N.  J.  L.  1,  47  Atl.  491;  Hohokus  v. 
Erie  R,  Co.  65  N.  J.  L.  353,  47  Atl.  666: 
Keyport  v.  Freehold,  etc.  R.  Co.  74  N.  J.  L. 
480,  65  Atl.  1035;  Jersey  City  v.  Morris 
Canal,  etc.  Co.  12  N.  J.  Eq.  547,  reversing 
12  N.  J.  Eq.  252;  Point  Pleasant  Land  Co. 
v.  Cranmer,  40  N.  J.  Eq.  81;  Darling  v. 
Jersey  City,  73  N.  J.  Eq.  318,  67  Atl.  709. 
See  also  Hoboken  Land,  etc.  Co.  v.  Hoboken, 
36  N.  J.  L.  540;  Clark  v.  Elizabeth,  40  N. 
J.  L.  172;  Elizabeth  v.  Price,  41  N.  J.  L. 
191;  Atty.-Gren.  v.  Morris,  etc.  R.  Co.  19  N. 
J.  Eq.  386,  reversed  on  another  ground  in  20 
N.  J.  Eq.  630.  But  that  doctrine  is  not  ap- 
plicable to  the  mere  portrayal  on  a  map  of 
a  wharf,  whether  existent  or  projected.  Palen 
v.  Ocean  aty,  64  N.  J.  L.  669,  46  Atl.  774. 

When  a  street  has  once  been  dedicated,  it 
has  been  held  that  the  right  of  the  public 
to  appropriate  it  to  their  use  at  any  time 
when  their  wants  or  convenience  require  it, 
cannot  be  defeated  by  any  subsequent  act  of 
the  dedicator,  or  of  those  claiming  under 
him;  and  that  the  land  can  only  be  released 
from  the  public  servitude  by  the  state  itself, 
or  by  the  municipality  under  its  authority. 
Hoboken  Land,  etc.  Co.  v.  Hoboken,  36  N. 
J.  L.  540;  South  Amboy  v.  New  York,  etc. 
R.  Co.  66  N.  J.  L.  623,  50  Atl.  368;  Ridge- 
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field  V.  New  York,  etc.  R.  Co.  86  N.  J.  L. 
278,  89  Atl.  773;  McAndrews,  etc.  Co.  v. 
Camden,  78  N.  J.  Eq.  244,  78  Atl.  232,  modi- 
fied 85  \.  J.  L.  260,  88  Atl.  1034;  United 
New  Jersey  R.  etc.  Co.  v.  Crucible  Steel  Co. 
85  X.  J.  Eq.  7,  95  Atl.  243.  So,  when  a 
dedication  is  once  completed,  the  owner  can- 
not thereafter  revoke  it,  or  restrict  or  change 
the  uses  to  which  it  is  made.  Methodist 
Episcopal  Church  v.  Hoboken,  33  N.  J.  L. 
13,  97  Am.  Dec.  696. 

Nejv  TorTc. 

In  New  York  where  the  owner  of  a  tract 
of  land  lays  it  out  into  lots  or  streets,  and 
afterwards    conveys    lots    bounding    on    the 
streets  so  laid  out,  or  by  reference  in  the  deed 
to  a  map  on  which  the  streets  are  designated, 
he  impliedly  grants  an  easement  in  the  streets 
to  the  purchasers;  and  a  convej'ance  by  such 
a  description  is  held  to  constitute,  as  between 
the  grantor  and  grantee,  and  as  to  the  lots 
conveyed,  an  irrevocable  appropriation  of  the 
spaces  designated  as  streets  or  ways  appur- 
tenant to  the  land  conveyed.  Adams  v.  Sara- 
toga, etc.  R.  Co.   11  Barb.  414,  reversed  on 
other  grounds,   10   N.   Y.    328;    De   Witt  v. 
Ithaca,   15  Hun  568;    Watertown  v.  Cowen, 
4  Paige  510,  27  Am.  Dec.  80;  Child  v.  Chap- 
pell,  9  N.  Y.  246;   Holdane  v.  Cold  Spring, 
21  N.  Y.  474,  affirming  23  Barb.  103:  Bissell 
V.  New  York  Cent.  R.  Co.  23  N.  Y.  61 ;  Wig- 
gins v.  McCleary,  49  N.  Y.  346;  Bridges  v. 
Wyckoff,  67  N.  Y.  130;  Story  v.  New  York 
El.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146, 
7  Am.  &  Eng.  R.  Cas.  596;  Niagara  Falls  v. 
New  York  Cent.  etc.  R.  Co.  41  App.  Div.  93, 
58  N.  Y.  S.  619,  affirmed  168  N.  Y.  610,  61 
N.   E.   185;    White  v.  Moore,   161  App.   Div. 
400,  146  N.  Y.  S.  593,  affirming  judgment  73 
Misc.  96,  132  N.  Y.  S.  441.    See  also  McMan- 
nis  V,  Butler,  51  Barb.  436;  Newman  v.  Nel- 
lis,  97  N.  Y.  285;  Lord  v.  Atkins,  138  N.  Y. 
184,  33  N.  E.  1035.     For  the  purpose  of  the 
foregoing  rule  it  has  been  held  that  no  spe- 
cial or  express  grant  of  an  easement  is  neces- 
sary; the  plat,  the  sale  in  reference  to  it,  the 
conveyance  of  the  abutting  lot  with  its  ap- 
purtenances, and  the  consideration  paid,  are 
of  themselves  sufficient.     Story  v.  New  York 
El.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146, 
And  it  has  been  held  that  the  rule  applies 
also  to  a  case  where,  in  laying  out  the  village 
plot  and  in  selling  the  building  lots,  the  state 
or  a  municipality  acts  as  the  owner  and  pro- 
prietor of   the   land;    and   the  effect  of  the 
survey  and  sale,  in  reference  to  the  streets 
laid  down  on  the  map,  is  the  same  as  if  the 
survey  and  sale  had  been  made  by  an  indi- 
vidual.   Oswego  V.  Oswego  Canal  Co.  6  N.  Y. 
257 ;  Story  v.  New  York  El.  R.  Co.  90  N.  Y. 
122,  43  Am.  Rep.   146.  See  also  Pitcher  v. 
New  York,  etc.  R.  Co.  5  Sandf .  587. 


In  Newman  v.  Nellis,  97  N.  Y.  285,  wherein 
it  appeared  that,  on  the  sale  of  certain  lots, 
the  promise  of  the  owner  to  open  a  street 
entered  into  the  price  and  he  had  also  repre- 
sented that  the  space  was  in  fact  a  street, 
it  was  held  that  by  opening  the  street  in 
pursuance  of  his  agreement,  the  owner  appro- 
priated the  space  as  a  way  appurtenant  to 
the  premises,  and  that  he  could  not  subse- 
quently recall  the  dedication,  as  to  permit 
him  to  do  so  would  operate  as  a  fraud  on 
his  grantee  and  subsequent  purchasers.  And 
in  Nia^ra  Falls,  etc.  Bridge  Co.  v.  Bachman, 
66  N.  Y.  261,  wherein  it  appeared  that  on 
the  maps  and  plats  filed,  there  was  an  ex- 
press qualification  and  reservation  of  rights 
with  respect  to  certain  streets,  and  that  the 
owners,  by  their  acts  and  declarations,  nega- 
tived the  intention  of  dedicating  the  locus  in 
quo,  absolutely  and  irrevocably  to  the  public 
use,  it  was  held  that  they  thus  destroyed  the 
force  and  effect  usually  given  to  maps  and 
plats  of  ground,  and  sales  thereunder,  made 
under  similar  circumstances,  as  evidence  of 
an  intent  to  dedicate,  or  of  an  actual  dedica- 
tion of  land  to  the  public. 

But  the  estoppel  resulting  from  a  sale  with 
reference  to  a  plat  does  not  necessarily  make 
the  streets  public  highways,  as  there  must  be 
not  only  an  absolute  dedication,  a  setting 
apart  and  a  surrender  of  the  land  to  the 
public  use  by  the  proprietors,  but  there  must 
be  an  acceptance  and  a  formal  opening,  by 
the  proper  authorities  or  by  user.  Niagara 
Falls  Suspension  Bridge  Co.  v.  Bachman,  66 
N.  Y.  261;  People  v.  Kellogg,  67  Hun  546. 
22  K  Y.  S.  490.  Thus,  in  the  ca.<e  of  a 
highway  or  street  dedicated  to  the  public 
use,  it  has  been  held  that  there  must  be  an 
acceptance,  express  or  implied,  by  the  public. 
De  Witt  V.  Ithaca,  15  Hun  568;  Child  v. 
Chappell,  9  N.  Y.  246;  Holdane  v.  Cold 
Spring,  21  N.  Y.  474,  affirming  23  Barb.  103 : 
Bissell  V.  New  York  Cent.  R.  Co.  23  N.  Y*. 
61;  Cook  V.  Harris,  61  N.  Y.  448;  Story  v 
New  York  El.  R.  Co.  90  N.  Y.  122,  43  Am. 
Rep.  140;  Stillman  v.  Olean,  161  N.  Y.  S 
591.  See  also  Matter  of  Beach  Ave.  70  Hun 
361,  24  N.  Y.  S.  37.  And  so,  it  has  been 
held  that  at  any  time  before  the  acceptance 
by  the  city  of  land  dedicated  as  streets,  the 
original  owners,  who  filed  the  map,  and  their 
grantees,  have  the  right,  so  far  as  the  city 
is  concerned,  to  file  a  new  map  superseding 
this  original  map  and  making  differput  dis- 
positions as  to  street  locations.  Stillman  v. 
Olean,  161  N.  Y.  S.  591. 

However,  a  resolution  formally  and  in 
terms  accepting  the  dedication  of  a  street  is 
not  necessary,  for  any  official  act  on  the  part 
of  the  common  council  which  treated  it  as 
a  street,  and  showed  an  intention  to  adopt 
it  as  one  of  the  public  streets  of  the  city,  is 
sufficient.     In  re  Hunter,  163  N.  Y.  542,  57 
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N.  E.  735,  79  Am.  St.  Rep.  616,  rehearing 
denied  164  N.  Y.  365,  68  N.  E.  288,  reversing 
47  App.  Div.  102,  62  N.  Y.  S.  169,  and  af- 
firming 28  Misc.  314,  59  N.  Y.  S.  874 ;  White 
V.  Moore,  161  App.  Div.  400,  146  N.  Y.  S, 
593,  affirmmg  judgment  73  Misc.  96,  132  N. 
Y.  S.  441.  See  also  Matter  of  Beach  Ave. 
70  Hun  351,  24  N.  Y.  S.  37.  It  has  been 
held  that  this  acceptance  may  be  proved  by 
long  public  user,  or  by  the  positive  acts  of 
the  public  authorities  in  recognizing  and 
adopting  the  highway,  and  that  no  particular 
length  of  time  is  essential  to  make  the  dedi- 
cation valid  and  irrevocable.  Holdane  v. 
Cold  Spring,  21  N.  Y.  474,  affirming  23  Barb. 
103;  Bissell  v.  New  York  Cent.  R.  Co.  23 
N.  Y.  61 ;  Cook  v.  Harris,  61  N.  Y.  448. 

At  any  time  before  acceptance,  and  where 
the  rights  oi  third  persons  have  not  become 
vested,  the  rule  is  that  an  owner  of  land  may 
withdraw  his  tender  of  dedication  of  a  pro- 
posed street,  which  he  may  have  laid  out  or 
graded.  Child  v  Chappell,  9  N.  Y.  246; 
Holdane  v.  Cold  Spring,  21  N.  Y.  474,  af- 
firming 23  Barb.  103;  Cook  v.  Harris,  61  N. 
Y.  418;  Niagara  Falls  Suspension  Bridge  Co. 
V.  Bachman,  66  N.  Y.  261;  Buffalo  v.  Dela- 
ware, etc.  R.  Co.  190  N.  Y.  84,  82  N.  E.  513, 
16  L.R.A.(N.S.)  506,  reversing  114  App.  Div. 
915,  99  N.  Y.  S.  1049;  Niagara  Falls  v.  New 
York  Cent.  etc.  R.  Co.  41  App.  Div.  93,  58 
N.  Y.  S.  619,  affirmed  168  N.  Y.  610,  61  N. 
E.  185;  Buffalo  v.  Delaware,  etc.  R.  Co.  68 
App.  Div.  488,  74  N.  Y.  S.  343,  affirmed  178 
N.  Y.  561,  70  N.  E.  1097;  Mark  v.  West 
Troy,  76  Hun  162,  27  N.  Y.  S.  543;  McMannis 
V.  Butler,  51  Barb.  436;  Buffalo  v.  Delaware, 
etc.  R.  Co.  39  N.  Y.  S.  4.  See  also  Eckersou 
V.  Haverstraw,  6  App.  Div.  102,  39  N.  Y.  S. 
635,  affirmed  162  N.  Y.  652,  57  N.  E.  1109; 
Matter  of  Beach  Ave.  70  Hun  351,  24  N.  Y. 
S.  37.  It  has  been  held  that  a  revocation 
can  be  made  only  by  the  power  making  the 
dedication,  viz.,  the  original  grantor.  Still- 
man  V.  Clean,  72  Misc.  196,  129  N.  Y.  6.  516. 
In  such  a  case,  a  subsequent  conveyance  of 
the  land  by  deed  to  another  before  acceptance, 
constitutes  a  revocation  of  the  dedication. 
Buffalo  V.  Delaware,  etc.  R.  Co.  68  App.  Div. 
488,  74  N.  Y.  S.  343,  affirmed  178  N.  Y.  561, 
70  N.  E.  1097.  It  has  also  been  held  that  the 
death  of  the  dedicator  before  acceptance  is 
a  revocation  of  the  proffered  dedication. 
People  V.  Kellogg,  67  Hun  546,  22  N.  Y.  S. 
490.  In  Holdane  v.  Cold  Spring,  21  N.  Y. 
474,  affirming  23  Barb.  103,  wherein  it  ap- 
peared that  nothing  had  been  done  but  to 
open   a  street  or  way  on  the  owner's  land, 


it,  to  and  from  the  premises  of  an  adjoining 
proprietor,  it  was  held  that  the  land  was  not 
thereby  charged  with  a  perpetual  public  bur- 
den, and  that  the  owner  had  not  lost  liis 
right  of  revocation.  To  the  same  effect,  see 
Carpenter  v.  Gwynn,  35  Barb.  396.  In  Hoag- 
land  V.  Graham,  63  Hun  628  mem.  17  N.  Y. 
S.  711,  wherein  it  appeared  that  a  successor 
in  title  to  the  original  owner  who  had  dedi- 
cated a  street  on  a  map  which  he  filed,  ac- 
cepted damages  as  an  award  for  the  taking 
of  part  of  her  land  for  a  new  highway,  and 
that  she  removed  a  fence  from  the  line  of 
the  old  street  to  that  of  the  new  one,  it  was 
held  that  these  acts  amounted  to  a  revocatioik 
of  the  dedication  of  the  original  street.  Like- 
wise in  Niagara  Falls  Suspension  Bridge  Co. 
V.  Bachman,  66  N.  Y.  261,  wherein  it  ap- 
peared that  the  grantor  specifically  reserved 
the  right  on  the  map  filed  to  revoke  the  dedi- 
cation of  certain  land  as  a  street,  it  was  held 
that,  no  intervening  rights  having  accrued,, 
he  had  the  right  to  revoke  the  dedication. 

When  during  the  period  of  nonuser  or  non- 
acceptance  of  the  dedication,  there  has.  been 
no  act  done  by  the  original  proprietors  in- 
dicating a  revocation  of  the  previous  dedi- 
cation, it  has  been  held  that  there  is  no 
revocation  by  reason  of  the  occupation  or  ob^ 
struetion  of  the  street  by  one  whose  deed 
expressly  recognizes  the  street  and  the  dedi- 
cation. Bridges  v.  Wyckoff,  67  N.  Y.  130; 
Matter  of  Public  Parks,  53  Hun  556„  6  N. 
Y.  S,  779;  Rothbager  v.  Tonawanda,  59  Huw 
628,  37  N.  Y.  St.  Rep.  807;  Schade  v.  Albany, 
16  N.  Y.  S.  262.  See  also  McMannis  v.  But- 
ler, 51  Barb.  436.  And  it  has  been  held  that, 
a  change  of  plan  as  to  part  of  the  land 
mapped  out  into  streets  and  blocks  does  not 
amount  to  a  revocation  of  the  whole  original 
dedication.  Eckerson  v.  Haverstraw,  6  App. 
Div.  102,  39  N.  Y.  S.  635,  affirm^  162  N.  Y. 
652,  57  N.  E.  1109. 

It  is  well  settled  that  when  a  dedication 
has  once  been  made  and  accepted,  it  cannot 
be  revoked-  Cook  v.  Harris,  61  N.  Y.  448; 
Cohoes  V.  Delaware,  etc.  Canal  Co.  134  N.  Y. 
397,  31  N.  E.  887;  In  re  Hunter,  163  N.  Y. 
542,  57  N.  E.  735,  79  Am.  St.  Rep.  616, 
rehearing  denied  164  N.  Y.  365,  58  N.  E.  288, 
reversing  47  App.  Div.  102,  62  N.  Y.  S.  169,. 
and  affirming  28  Misc.  314,  59  N.  Y.  S.  874; 
Buffalo  V.  Delaware,  etc.  R.  Co.  190  N.  Y. 
84,  82  N.  E.  513,  16  L.R.A.(N.S.)  506,  re- 
versing 114  App.  Div.  915,  99  N.  Y.  S.  1049; 
Adams  v.  Saratogs^  etc.  R.  Co.  11  Barb.  414, 
reversed  on  other  grounds  10  N.  Y.  328;  De- 
Witt  V.  Ithaca,  15  Hun  568.  See  also  Schade 
V.  Albany,  16  N.  Y.  S.  262.    However,  it  has 


connecting  with  a  public  street  of  a  village 

and  terminating  on  such  land,  and  no  private  i   been    held    that   while    after    acceptance    his 

right    had    been    acquired,    and   the    circum-  ^  control  ceases,   an   owner  may   still  use  his 

stances  did  not  manifest  a  clear  and  decided  land  for  such  purposes  as  do  not  interfere 

purpose  of  permanently  abandoning  the  prop-  ^  with    its    free    use    for    all    street   purposes, 

erty  to  the  public  use,  though  the  public  had  Buffalo  v.  Delaware,  etc.  R.  Co.  190  N.  Y.  84, 

enjoyed  free  and  indiscriminate  passage  over  ^  82  N.  E.  513,  16  L.R.A.  (N.S.)  506,  reversing 
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114  App.  Div.  916,  99  N.  Y.  S.  1049.  And 
80  it  has  been  held  that  an  attempt  on  the 
part  of  the  dedicator  to  exercise  his  power 
of  revocation  after  the  dedication  has  been 
accepted  by  the  city,  through  the  erection  of 
fences,  is  not  a  revocation,  but  simply  a  tres* 
pass.  In  re  Hunter,  163  N.  Y.  642,  67  N.  E. 
736,  79  Am.  St.  Rep.  616,  rehearing  denied 
164  N.  Y.  366,  68  N.  E.  288,  reversing  47 
App.  Div.  102,  62  N.  Y.  S.  169,  and  afflrming 
28  Misc.  314,  69  N.  Y.  S.  874.  And  the  con- 
sent of  an  owner  to  the  opening,  working  or 
alteration  of  a  street  or  highway,  cannot  be 
revoked  where  it  has  been  acted  on,  though 
it  is  revocable  before  action  is  taken.  People 
V.  Goodwin,  6  N.  Y.  668 ;  Marble  v.  Whitney, 
28  N.  Y.  297;  Wellsville  v.  Hallock,  139  N. 
Y.  S.  961 ;  Stockwell  v.  Dunckel,  169  N.  Y.  S. 
32.  See  also  People  v.  Van  Alstyne,  3  Keyes 
36.  When  an  offer  is  made  to  dedicate  land 
for  the  purpose  of  a  highway,  with  a  reserva- 
tion, or  is  qualified  or  made  subject  to  a 
burden,  after  acceptance  cum  onere,  there  is 
no  power  to  revoke  the  dedication  except 
according  to  the  terms  of  the  revocation. 
Cohoes  V.  Delaware,  etc.  Canal  Co.  134  N.  Y. 
S97,  31  N.  E.  887,  reversing  64  Hun  668,  7 
N.  Y.  S.  886. 

North  Carolina. 

In  North  Carolina  the  rule  is  that  where 
the  owner  of  real  property  divides  it  into 
blocks  or  squares,  and  subdivides  it  into  lots 
or  sites  for  residences  which  are  intersected 
by  streets,  avenues  and  alleys,  and  he  sells 
and  conveys  any  of  the  lots  according  to  a 
plan  or  map  made  of  the  property,  or  he 
sells  according  to  a  map  of  the  city  or  town 
in  which  his  land  is  so  laid  off,  he  thereby 
dedicates  the  streets  and  alleys  so  laid  off,  to 
the  use  of  those  who  purchase  the  lots,  and 
also  to  the  public  under  certain  circum- 
stances; and  such  a  dedication,  when  once 
fully  made,  is  irrevocable.  Moose  v.  Carson, 
104  N.  C.  431,  10  S.  E.  689,  17  Am.  St.  Rep. 
681,  7  L.R.A.  649;  Smith  v.  Goldsboro,  121 
N.  C.  360,  28  S.  E.  479;  Conrad  v.  West-End 
Hotel,  etc.  Co.  126  N.  C.  776,  36  S.  E.  282; 
Collins  V.  Ashville  Land  Co.  128  N.  C.  663, 
39  S.  E.  21,  83  Am.  St.  Rep.  720;  Davis  v. 
Morris,  132  N.  C.  436,  43  S.  E.  950 ;  Hughes 
v.  Clark,  134  N.  C.  457,  46  S.  E.  956,  47 
S.  E.  462;  Balliere  v.  Atlantic  Shingle,  etc. 
Co.  150  N.  C.  627,  64  S.  E.  754;  Green  v. 
Miller,  161  N.  C.  24,  76  S.  E.  505,  44  L.R.A. 
(N.S.)  231;  Sexton  v.  Elizabeth  City,  169  N. 
C.  385,  86  S.  E.  344;  Guilford  County  v. 
Porter,  171  N.  C.  356,  88  S.  E.  855.  See  also 
Rives  V.  Dudley,  56  N.  C.  126,  67  Am.  Dec. 
231;  State  v.  Fisher,  117  N.  C.  733,  23  S.  E. 
158;  Milliken  v.  Denny,  141  N.  C.  224,  53 
S.  E.  867.  Such  a  dedication  is  irrevocable  as 
between  the  parties  though  the  streets  are 
never  accepted  by  the  town  for  public  use. 


Moose  v.  Carson,  104  N.  C.  431,  10  S.  E.  689, 
17  Am.  St.  Rep.  681,  7  L.R.A.  548;  Davis  ▼. 
Morris,  132  N.  C.  436,  43  S.  E.  950.  See  also 
State  V.  Fisher,  117  N.  0.  733,  23  S.  E.  168. 
And  this  is  so,  unless  it  appears,  either  by 
an  express  statement  in  the  conveyance  or 
otherwise,  that  the  reference  to  or  mention 
of  the  street  or  streets  is  solely  for  the  pur* 
pose  of  description,  and  is  not  intended  ss 
a  dedication  thereof.  Green  v.  Miller,  161  X. 
C.  24,  76  S.  E.  606,  44  L.R.A. (N.S.)  231: 
Sexton  V.  Elizabeth  City,  169  N.  C.  385,  86 
S.  E.  344.  In  Church  v.  Dula,  148  N.  C. 
262,  61  S.  £.  639,  wherein  it  appeared  that 
a  call  in  a  deed  given  by  the  purchaser  of 
property  abutting  on  a  street,  the  dedication 
of  which  had  been  revoked,  was  to  a  stake 
on  the  edge  of  the  old  street  and  thence  with 
the  line  of  the  street,  it  was  held  that  this 
was  meant  only  for  description,  and  was  not 
an  indication  of  an  intention  to  reded icate 
the  street. 

The  reason  for  the  rule  is  that  the  grantor, 
by  making  such  a  conveyance  of  his  property, 
induces  the  purchasers  to  believe  that  the 
streets  and  alleys,  squares,  courts,  and  parks 
will  be  kept  open  for  their  use  and  benefit, 
and  having  acted  on  the  faith  of  his  implied 
representations,  based  on  his  conduct  in  plat- 
ting the  land  and  selling  accordingly,  he  is 
equitably  estopped,  as  well  in  reference  to 
the  public  as  to  his  grantees,  from  denying 
the  existence  of  the  easements  thus  created. 
Green  v.  Miller,  161  N,  C.  24,  76  S.  E.  505,  44 
L.R.A. (N.S.)  231;  Sexton  v.  Elizabeth  City, 
169  N.  C.  385,  86  S.  E.  344. 

But  it  has  been  held  that  it  is  necessary 
that  in  some  way  notice  of  the  dedication 
thus  made,  be  fixed  on  those  who  may  buy 
any  part  of  the  property  which  is  subject  to 
or  charged  with  the  easement,  or  of  the  rights 
of  others  flowing  from  the  dedication.  Green 
V.  Miller,  161  N.  C.  24,  76  S.  E.  605,  44 
L.R.A. (N.S.)  231;  Sexton  v.  Elizabeth  City, 
169  N.  C.  385,  86  S.  E.  344. 

Where  no  rights  have  vested  by  reason  of 
the  sale  of  lots  fronting  on  or  tributary  to 
streets  indicated  by  a  plat,  and  there  has 
been  no  act  of  acceptance  by  the  city,  the 
dedication  of  the  streets  may  be  recalled. 
State  V.  Bisher,  117  N.  C.  733,  23  S.  E.  158. 
Smith  V.  Goldsbor,  121  N.  C.  360,  28  S.  E. 
479.  Thus  in  the  case  first  cited  the  court 
said:  "It  is  needless  to  cite  authority  to 
show  the  right  of  the  landowner  to  revoke 
until  bound  by  acceptance  or  estoppel.  What- 
ever other  differences  may  exist,  that  is  ad- 
mitted by  all.  If  the  defendant  had  offered 
to  dedicate  and  had  recalled  his  offer,  the 
subsequent  entry  upon  the  street  under  a 
license  from  the  city  by  the  street  railway 
company   was   in    no   view   an    acceptance." 

Where  it  appeared  that  not  only  no  im- 
provement had  been  made  with  reference  to 
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the  alleged  street,  and  it  had  never  been  used 
A8  a  public  way,  but  also,  pursuant  to  an  act 
of  the  legislature  conferring  the  power  on  the 
town  to  sell  all  streets  which  had  not  been  in 
use,  the  street  in  question  had  been  sold  by 
the  town,  it  was  held  that  the  sale  and 
^!onveyance  of  this  street  amounted  to  a  re- 
vocation of  the  dedication  thereof  by  mutual 
consent.  Church  ▼.  Dula,  148  N.  C.  262,  61 
S.  £.  639. 

North  Dakota, 

In  North  Dakota  not  only  is  the  method 
in  which  a  dedication  may  be  efltected'  fixed 
by  statute,  but  the  manner  in  and  conditions 
under  which  the  plat  may  be  vacated  and  the 
dedication  revoked,  are  also  thus  prescribed 
(Comp.  Laws  §§  3959-3066).    In  that  juris- 
diction a  statutory  dedication  is  in  the  nature 
',-of  a  grant,  which  does  not  become  effective 
until   its  acceptance  by  the  grantee.     How- 
ever, the  acceptance  need  not  be  by  formal 
•or  express  words  to  that  effect,  but  may  be 
by   acts,   conduct   or    words   of   the   parties 
showing  an  intention  to  accept.    Thus,  while 
it  is  true  that  an  owner,  by  platting  land  and 
selling  and  conveying  lots  with  reference  to 
the  plat,  as  a  general  rule,  is  estopped  to 
deny  the  dedication  of  the  parts  of  the  tract 
marked  on  the  plat  as  streets,  alleys,  parks, 
or  other  public  places,  as  against  his  grantee, 
in  order  to  estop  him  from  revoking  or  deny- 
ing such  dedication  as  against  the  public,  an 
acceptance  by  the  municipality  within  a  rea- 
sonable time  is  necessary.    So,  the  recording 
of  the  plat,  and  the  sale  of  lots  by  the  owner 
with  reference  thereto,  constitute  a  grant  by 
the  owner  to  the  public  of  the  public  places 
marked  on  the  plat,  but  not  binding  on  or 
-effective  against  the   municipality  until  ac- 
•cepted   by   it.     And   such   a  tender  of   con- 
veyance on  the  part  of  the  owner  continues 
until  it  is  withdrawn  by  the  owner  or  re- 
jected by  the  municipality.    Ramstad  v.  Carr, 
51  N.  D.  504,  154  N.  W.  195,  L.R.A.1916B 
1160.     Where  the  dedication  is  made  by  the 
statutory  method  of  filing  a  plat,  and  the  sale 
of  lots  by  the  owner  with  reference  thereto, 
it  can  be  withdrawn  only  by  a  vacation  of 
the  plat  under  the  statute.    Ramstad  v.  Carr, 
^upra.    See  also  La  Moure  v.  Lasell,  26  N.  D. 
638,  145  N.  W.  577.    But  the  owner  of  a  part 
•of  a  plat  who  has  sold  lots  with  reference 
thereto,  has  no  right,  under  the  statute,  to 
vacate  it,  by  a  declaration  of  vacation,  where 
the  vacation  would  result  in  the  abridgement 
or  destruction  of  the  rights  and  privileges  of 
the  purchasers  of  lots  in  the  portion  of  the 
plat   attempted   to   be   vacated.     La   Mouro 
V.    Lasell,    supra,   wherein   the   court   said: 
^'It  must  be  apparent  that,  when  one  buys 
A  lot  in  a  platted  addition  to  a  city,  the  lot 
itself  is  not  the  only  consideration  he   re- 


ceives. He  purchases  with  reference  to  the 
streets,  alleys,  public  parks,  and  other  public 
conveniences  incident  to  the  lot  which  he 
purchases.  He  may  desire  a  residence  in 
an  addition  thus  platted  because  of  the  con- 
venience of  access  and  egress  afforded  by  the 
streets  and  alleys.  Some  of  them  may  add 
peculiar  value  to  his  purchase  by  reason 
of  affording  direct  routes  to  and  from  some 
point.  He  may  prefer  to  reside  in  a  particu- 
lar addition  because  of  the  number  and  con- 
venience of  the  public  parks  or  commons  to 
the  property  which  he  purchases.  The  drain- 
age or  the  feasibility  of  constructing  sewers 
and  water  mains  may  be  of  considerable  im> 
portance  and  enter  into  his  consideration  in 
the  purchases.  These  and  many  other  ele- 
ments may  be  controlling  influences.  They 
are  among  the  natural  and  usual  considera- 
tions weighed  by  one  contemplating  the  pur- 
chase of  property  in  any  part  of  a  city  or 
village.  If  the  owner  of  the  remaining  part 
of  the  plat  or  of  a  considerable  portion  of  it 
can  at  will,  and  without  the  consent  either 
of  interested  parties  or  of  authorities  com- 
petent to  pass  upon  such  matters,  arbitrarily 
vacate  a  plat  or  such  part  thereof  as  may 
include  the  facilities  and  considerations 
which  have  entered  into  the  purchase  by 
those  who  have  acquired  lots  therein,  the 
owner  would  be  afforded  an  opportunity  to 
injure  others  which  the  law  does  not  recog- 
nize without  their  consent  or  a  suitable  con- 
sideration." 

Ohio. 

In  Ohio  an  owner  of  land  indicated  as 
a  street  on  a  nonstatutory  plat  may  revoke 
his  proposed  dedication  as  to  the  municipality 
at  any  time  before  its  acceptance.  Lock!  and 
V.  Smiley,  26  Ohio  St.  94;  Drucker  v.  Home 
City,  31  Ohio  Cir.  Ct.  Rep.  466,  judgment 
affirmed  81  Ohio  St.  507,  91  N.  E.  1142.  And 
this  is  true,  notwithstanding  the  fact  that 
the  owner  may  have  sold  lots  as  laid  out  on 
the  plat.  Lockland  v.  Smiley,  26  Ohio  St 
94.  It  has  been  held  that  a  revocation  is 
effected  by  the  giving  of  a  deed  conveying 
tlie  premises  platted  as  a  street  in  fee  simple, 
which  contains  covenants  of  warranty  and 
against  incumbrances.  Lockland  v.  Smiley. 
26  Ohio  St.  94;  Drucker  v.  Home  City,  31 
Ohio  Cir.  Ct.  Rep.  466,  jtidgment  affirmed  81 
Ohio  St.  507,  91  N.  E.  1142.  Likewise,  a 
proposed  dedication,  evidenced  by  a  contract, 
may  be  recalled  or  revoked  with  the  assent 
of  those  interested  as  parties  to  the  contract, 
when  there  has  been  no  user  or  acceptance 
by  the  public.  Fulton  v.  Mehrenfeld,  2  Handy 
176,  12  Ohio  Dec.  389,  affirmed  8  Ohio  St.  440. 
But  where  an  owner  sells  lots  according  to 
his  own  map  or  by  reference  in  his  deeds  to 
the  map  of  another,  and  the  dedication  of 
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the  streets  on  the  map  is  accepted  {by  the 
public  by  user,  there  is  a  complete  and  ef- 
fectual dedication  binding  on  the  original 
dedicator  of  the  streets  and  public  grounds, 
Wright  V.  Oberlin,  23  Ohio  Cir.  Ct.  Rep.  609. 

Oregon. 

In  Oregon  where  the  proprietor  of  lands 
lays  out  a  town  thereon  in  the  manner  pro- 
vided by  statute,  platting  the  same  into 
blocks,  lots,  and  streets,  and  the  plat  is  duly 
executed,  acknowledged,  and  recorded,  and 
he  sells  lots  therein  with  reference  to  such 
plat,  he  thereby  dedicates  the  streets  to  the 
public  irrevocably.  Portland  v.  Whittle,  3 
Ore.  126;  Carter  v.  Portland,  4  Ore.  339; 
Meier  v.  Portland  Cable  R.  Co.  16  Ore.  500, 
19  Pac.  610,  1  L.R.A.  856;  Hicklin  v.  Mc- 
Clear,  18  Ore.  126,  22  Pac.  1057;  Spencer  v. 
Peterson,  41  Ore.  257,  68  Pac.  519,  1108: 
Oregon  City  v.  Oregon,  etc.  R.  Co.  44  Ore. 
165,  74  Pac.  924;  Christian  v.  Eugene,  49 
Ore.  170,  89  Pac.  419;  Baker  City  Mut.  Irr. 
Co.  V.  Baker  City,  58  Ore.  306,  110  Pac.  392, 
113  Pac.  9;  Oliver  v.  Synhorst,  68  Ore.  582, 
109  Pac.  762,  115  Pac.  594;  Silverton  v. 
Brown,  63  Ore.  418,  128  Pac.  45;  Nicholas 
V.  Title,  etc.  Co.  reported  in  full,  post,  this 
volume,  at  page  1149.  See  also  Hogue  v. 
Albina,  20  Ore.  182,  25  Pac.  386,  10  L.R.A. 
673;  Steel  v.  Portland,  23  Ore.  176,  31  Pac. 
479;  Schooling  v.  Harrisburg,  42  Ore.  494,  71 
Pad?  605;  Oliver  v.  Newberg,  50  Ore.  92,  91 
Pac.  470;  Moore  v.  Fowler,  58  Ore.  292,  114 
Pac.  472.  And  under  that  rule  a  dedication 
\o  the  public  has  been  held  to  result  where 
sales  were  made  with  reference  to  an  acknowl- 
edged and  recorded  plat,  to  which  was  ap- 
pended a  written  instrument  denominated  a 
/^dedication"  and  executed  as  a  deed  of  real 
property  by  the  dedicators  and  their  wives, 
and  reciting  that  they,  being  the  owners  of 
certain  real  property,  and  desirous  of  dis- 
posing of  it  in  small  tracts,  and  "to  assure 
the  purchasers  thereof  the  permanent  enjoy- 
ment of  the  roads  shown  on  the  annexed  plat, 
which  are  on  the  said  lands,  have  caused  the 
said  lands  to  be  platted  and  subdivided  in 
accordance  with  the  annexed  plat,  which  is 
hereby  declared  to  be  a  true  plat  thereof." 
Spencer  v.  Peterson,  41  Ore.  257,  68  Pac. 
519,  1108.  VMiere  land  has  been  dedicated  by 
the  owner  for  use  as  a  graveyard  and  is 
actually  used  for  that  purpose,  the  dedica- 
tion is  irrevocable  so  long  as  bodies  remain 
buried  there.  Bitney  v.  Grim,  73  Ore.  257, 
144  Pac.  490. 

The  selling  of  lots  in  a  tract  of  platted 
land  by  the  original  lot  proprietor  amounts 
to  an  acceptance  of  a  street  shown  on  the 
plat,  without  any  formal  action  by  the  au- 
thorities; in  other  words,  the  acceptance  is 
at  once  presumed  when  the  owner  makes  sales 


of  his  property  with  reference  to  the  map. 
Carter  v.  Portland,  4  Ore.  339;  Meier  v.  Port- 
land Cable  R.  Co.  16  Ore.  500,  19  Pac.  610.  1 
L.R.A.  856;  Christian  v.  Eugene,  49  Ore^ 
170,  89  Pac.  419;  Oliver  v.  Synhorst,  68  Ore. 
582,  109  Pac.  762,  116  Pac.  694;  Silverton 
V.  Brown,  63  Ore.  418,  128  Pac.  45;  Nicholas 
v.  Title,  etc.  Co.,  reported  in  full,  post,  this 
volume,  at  page  1149.  See  also  Hogue  v.  Al- 
bina, 20  Ore.  182,  25  Pac.  386,  10  L.R.A.  673 ; 
Moore  v.  Fowler,  58  Ore.  292,  114  Pac.  472. 
And  likewise,  the  sale  and  conveyance  of  lots 
with  reference  to  a  plat  of  the  town  laid  out 
by  a  prior  owner,  amounts  to  a  ratification, 
approval  and  dedication  to  the  public  of  the 
streets,  alleys  and  public  places  shown  there- 
on as  completely  and  fully  as  if  the  subse- 
quent owners  of  the  property  had  themselves 
made  and  formally  acknowledged  the  map 
Oregon  City  v.  Oregon,  etc.  R.  Co.  44  Ore.  165, 
74  Pac.  924.  The  rule  with  respect  to  the 
dedication  of  streets  and  alleys  in  a  town 
applies  to  roads  laid  out  on  land  in  the  coun- 
try, which  has  been  divided  into  small  tracts 
to  effect  the  sale  thereof;  and  when  the 
proprietors  execute  and  acknowledge  a  map 
of  the  survey  of  such  land  on  which  roads 
are  noted  and  cause  it  to  be  recorded,  and 
sell  any  of  the  tracts  with  reference  to  the 
plat,  the  dedication  of  the  roads  is  thereby 
irrevocably  established,  without  an  accept- 
ance or  user  by  the  public,  and  the  dedica- 
tion will  be  presumed  in  favor  of  the  whole 
public.  Spencer  v.  Peterson,  41  Ore.  257, 
68  Pac.  619,  1108. 

The  principle  sustaining  the  foregoing  de> 
cisions  is  that  the  dedicator,  by  sale  with 
reference  to  a  plat,  is  estopped  from  there- 
after claiming  any  title  or  interest  in  the 
streets  and  alleys  designated  on  the  plat,  sinee 
the  sale  and  conveyance  of  lots  according  to 
the  plan  or  map  implies  a  covenant  that  the 
streets  and  other  public  places  shall  never 
be  appropriated  by  the  owner  to  a  use  in- 
consistent with  that  represented  on  the  map 
and  on  the  faith  of  which  the  lots  were  sold. 
Oliver  v.  Synhorst,  68  Ore.  582,  109  Pac.  762, 
115  Pac.  594.  See  also  Hogue  v.  Albina.  20 
Ore.  182,  26  Pac.  386,  10  L.R.A.  673;  Steel 
V.  Portland,  23  Ore.  176,  31  Pac.  479. 

In  Moose  v.  Fowler,  58  Ore.  292,  114  Pac. 
472,  wherein  it  appeared  that  no  map  was 
made,  and  that  the  whole  tract  of  land  was 
sold,  with  a  reservation  of  a  strip  for  a  street 
and  highway  along  one  entire  side,  it  was 
held  that  the  reservation  in  the  deed  amount- 
ed only  to  an  offer  on  the  part  of  the  grantor 
to  dedicate  the  roadway  to  the  public,  and 
that  an  acceptance  by  the  county  was  neces- 
sary. 

The  dedication  is  binding  on  the  donors 
and  their  successors  in  interest  and  can  be 
revoked  by  them  only  when  the  purpose  for 
which  it  was  made  has  entirely  failed.    Ore- 
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gon  City  v.  Or^on,  etc.  R.  Co.  44  Ore.  106, 
74  Pac.  924. 

Under  the  statutes  with  respect  to  the  va- 
cation of  plats  (Hill's  Ann.  Laws,  Ore.  §§ 
4181-4190)  it  has  been  held  that  a  petition 
for  the  vacation  of  land  must  show  that  the 
ownership  of  all  the  land  proposed  to  be 
vacated  is  in  the  petitioner,  and  must  con- 
tain the  names  of  all  persons  who  will  be 
particularly  affected  thereby.  Merchant  v. 
Marshfield,  35  Ore.  55,  56  Pac.  1013. 

Under  a  statute  (B.  k  C.  Comp.  §  2738) 
providing  that  "every  donation  or  grant  to 
the    public,    including    streets    and     alleys 
.     .     .     marked   and   notes   as   such   on   the 
plat  of  the  town     .     .     .     shall  be  considered 
to  all  intents  and  purposes  as  a  general  war- 
ranty to  the  said  donee,"  it  has  been  held 
that  the  execution,  acknowledgment,  and  re- 
cording of  the  plat  is  equivalent  to  a  convey- 
ance to  the  public  of  the  streets  and  alleys, 
and  a  mistake  in  the  description,  terms  or 
platting  thereof  can  be  corrected  or  estab- 
lished only  by  a  proceeding  in  equity  for  that 
purpose,  to  which  all  persons  interested  in 
the    result   are   parties;    and   hence   that   a 
dedicator  is  bound  by  the  dedication  as  desig- 
nated   on   the   plat   and  cannot  be   relieved 
therefrom  on  parol  evidence  of  a  mistake  in 
a  suit  to  enjoin  the  city  from  opening  the 
street  as  to  which  the  mistake  on  the  plat 
is  claimed  to  have  been  made.    Christian  ▼. 
Eugene,  49  Ore.  170,  89  Pac.  419. 

Pennsylvania^ 

In   Pennsylvania  a  dedication  of  land  for 
public   use  becomes  irrevocable  when  an  in- 
terest is  acquired  by  third  persons  by  reason 
of  the  sale  of  lots,  or  when  there  is  an  ac- 
ceptance   for    the    public    use   by    public   or 
municipal     action.      Com.    v.    Alburger,     1 
Whart.  469;   Com.  v.  Rush,  14  Pa.  St.  186; 
In    re    Penny   Pot   Landing,   16   Pa.   St.   79; 
Pittsburg  V.   Epping-Carpenter   Co.    194   Pa. 
St.  318,  45  Atl.  129;   Philadelphia  Museums 
V.  Pennsylvania  University,  261  Pa.  St.  115, 
96  Atl.  123;  Smith  v.  Union  Switch,  etc.  Co. 
17    Pa.    Super.   Ct.   444;    Richardson  v.   Mc- 
Keesport,    18   Pa.   Super.   Ct.   199.     So,   the 
mere   making  and  recording  of  a  plan  does 
not    amount  to   a  complete   dedication,   and 
until    the   rights   of   third   persons  have  ac- 
crued  by  the  sale  of  lots  or  by  public  use, 
the  property  remains  under  the  control  of  the 
owner    and    the    plans   may   be   modified   or 
abrogated    by    him    at    will.      Pittsburg    v. 
Epping-Carpenter    Co.    194    Pa.    St.   318,    45 
Atl.    129;   Tesson   v.  H.   K.   Porter  Co.  238 
Pa.   St.  504,  86  Atl.  278;  Bell  v.  Pittsburgh 
Steel  Co.  243  Pa.  St.  83,  89  Atl.  813;  Sorrino 
V-    Pittsburgh   Steel  Co.  243   Pa.  St.  91,   89 
Atl.    816;   Smith   v.  Union   Switch,   etc.   Co. 
17  Pa.  Super.  Ct.  444. 
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However,  the  sale  of  lots  according  to  a 
plat  or  map,  which  shows  them  to  be  on 
streets  and  alleys,  operates  as  an  irrevocable 
dedication  by  the  vendor  of  the  streets  and 
alleys  to  the  public  use,  and  implies  a  grant 
or  covenant  to  the  purchasers  that  they  shall 
be  forever  open  to  the  use  of  the  public. 
And  this  right  passing  to  the  purchaser  is 
not  the  mere  right  that  he  may  use  the 
street,  but  that  all  persons  may  use  it.  Com. 
v.  Alburger,  1  Whart.  469;  Com.  v.  Rush,  14 
Pa.  St.  186;  In  re  Penny  Pot  Landing,  16 
Pa.  St.  79;  In  re  Opening  of  Pearl  St.  Ill 
Pa.  St.  565,  5  Atl.  430;  Quicksall  v.  Phila- 
delphia, 177  Pa.  St.  301,  35  Atl.  609;  Wood- 
ward V.  Pittsburg,  194  Pa.  St.  193,  45  Atl. 
91;  Pittsburg  v.  Epping-Carpenter  Co.  194 
Pa.  St  318,  45  Atl.  129 ;  Osterheldt  v.  Phila- 
delphia, 195  Pa.  St.  355,  45  Atl.  923;  Garvey 
V.  ifarbison-Walker  Refractories  Co.  213  Pa. 
St.  177,  62  Atl.  778;  In  re  Southwestern 
State  Normal  School,  213  Pa.  St.  244,  62 
Atl.  908;  O'Donnell  v.  Pittsburg,  234  Pa. 
St.  401,  83  Atl.  314;  O'Donnell  v.  H.  K. 
Porter  Co.  238  Pa.  St.  495,  86  Atl.  281; 
Patterson  v.  Harlan,  23  W.  N.  C.  230;  Hig- 
gins  V.  Sharon  Borough,  5  Pa.  Super.  Ct.  92; 
Munn  y.  Sharon  Borough,  5  Pa.  Super.  Ct. 
103;  Smith  v.  Union  Switch,  etc.  Co.  17  Pa. 
Super.  Ct.  444;  Wickham  v.  Twaddell,  25 
Pa.  Super.  Ct.  188;  Carroll  v.  Asbury,  28 
Pa.  Super.  Ct.  354;  Black  v.  Pittsburg,  etc. 
R.  Co.  34  Pa.  Super.  Ct.  416;  Steinogle  v. 
Pittsburg,  etc.  R.  Co.  58  Pa.  Super.  Ct.  324. 
See  also  McCall  v.  Davis,  56  Pa.  St.  431,  94 
Am.  Dec.  92;  Davis  v.  Sabita,  63  Pa.  St. 
90;  Transue  v.  Sell,  106  Pa.  St.  604;  Fergu- 
son's Appeal,  117  Pa.  St.  426,  U  Atl.  885; 
Dobson  V.  Hohenadel,  148  Pa.  St.  367,  23 
Atl.  1128;  Tesson  v.  H.  K.  Porter  Co.  238 
Pa.  504,  86  Atl.  278 ;  Bell  v.  Pittsburgh  Steel 
Co.  243  Pa.  St.  83,  89  Atl.  813;  Sorrino  v. 
Pittsburgh  Steel  Co.  243  Pa.  St.  91,  89  Atl. 
816;  Weida  v.  Hanover,  30  Pa.  Super.  Ct. 
424 ;  Cake  v.  Sunbury  Borough,  43  Pa.  Super. 
Ct.  95;  Philadelphia  v.  Hyde,  48  Pa.  Super. 
Ct.   269. 

The  rights  in  dedicated  streets  acquired 
by  a  purchaser  of  lots  by  a  deed  referring  to 
a  plat  are  private  contract  rights,  and  are 
not  affected  by  the  failure  of  the  municipality 
to  act  on  the  dedication.  O'Donnell  v.  Pitts- 
burg, 234  Pa.  St.  401,  83  Atl.  314;  Bell  v. 
Pittsburgh  Steel  Co.  243  Pa.  St.  83,  89  Atl. 
813;  Sorrino  v.  Pittsburgh  Steel  Co.  243 
Pa.  St.  91,  89  Atl.  816;  Black  v.  Pittsburg, 
etc.  R.  Co.  34  Pa.  Super.  Ct.  416;  Steinogle 
V.  Pittsburg,  etc.  R.  Co.  58  Pa.  Super.  Ct. 
324. 

Rhode  Island, 

In  Rhode  Island  the  rule  is  that  the  filing 
of  a  plat  showing  lots  and  streets  and  the 
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sale  of  a  single  lot  with  reference  to  the 
plat  will  complete  the  dedication  of  the 
streets  shown  therein  to  the  public,  and 
render  it  irrevocable  and  fixed  as  between 
the  original  owner  of  the  land  and  the  pur- 
chasers of  parcels  thereof.  Clark  y.  Provi- 
dence, 10  R.  I.  437 ;  Providence  Steam  Engine 
Co.  V.  Providence,  etc.  Steamship  Co.  12  R.  I. 
348,  34  Am.  Rep.  662;  Chapin  v.  Brown,  15 
R.  I.  579,  10  Atl.  639;  Brown  v.  Curran,  83 
Atl.  515.  Thus,  in  Chapin  v.  Brown,  supra, 
the  court  said :  "The  ratio  decidendi  of  these 
cases  is  this:  that,  when  the  grantee  of  a 
lot  so  platted  purchases  it,  the  existence  of 
the  streets  as  platted,  inasmuch  as  they  add 
value  to  the  lot  by  the  conveniences  or  ad- 
vantages which  they  promise,  is  an  induce- 
ment to  the  purchase,  and  so  enters  into  the 
consideration  as  between  the  grantor  and 
grantee,  and  operates  by  way  of  implied  cove- 
nant, implied  grant,  estoppel,  or  dedication, 
whichever  way  of  operation  may  be  the  truer, 
to  secure  to  the  grantee  a  right  of  way  over 
such  platted  streets,  and  reciprocally  to  sub- 
ject any  interest  which  the  grantee  may  ac- 
quire therein  to  a  right  of  way  for  the  benefit 
of  the  other  platted  lots." 

But  until  the  public  has  become  a  party  to 
the  dedication  by  acceptance  thereof,  either 
by  user  or  by  action  of  the  public  authorities, 
the  dedication  may  be  rescinded  by  the  joint 
act  of  the  original  owners  and  of  all  who  own 
and  have  the  right  to  represent  the  land  sold. 
Clark  v.  Providence,  10  R.  I.  437;  Brown  v. 
Curran,  83  Atl.  515. 

Thus,  it  would  seem  that  the  filing  of  a 
plat  of  lots  and  streets  and  the  selling  of 
land  thereby  is  no  more  than  an  incipient 
dedication  so  far  as  the  public  is  concerned, 
and  that  conditions  may  exist  under  which 
this  incipient  dedication  may  be  revoked. 
Clark  V.  Providence,  10  R.  I.  437;  Brown  v. 
Curran,  83  Atl.  515.  But,  whether  the  filing 
by  the  owners  of  land  of  a  plat  showing  the 
division  of  the  land  into  lots  and  streets  and 
the  sale  of  lots  constitutes  an  irrevocable 
dedication  of  the  streets  for  public  use,  never- 
theless the  public  acquires  no  rights  in  the 
streets  until  there  has  been  a  sufiicient  ac- 
ceptance thereof,  either  by  the  action  of  the 
public  authorities  or  by  user.  Clark  v. 
Providence,  10  R.  I.  437;  Brown  v.  Curran, 
83  Atl.  515. 

In  Simmons  v.  Cornell,  1  R.  I.  519,  it  was 
held  that  it  was  immaterial  how  long  the 
acceptance  of  a  highway  dedicated  to  the 
public  use  was  postponed,  so  long  as  the 
gift  continued  and  the  tender  was  not  with- 
drawn by  the  owner  of  the  fee  before  an  ac- 
tual acceptance. 

Tennessee. 

In  Tennessee  it  has  been  held  that  an  ac- 
ceptance by  the  public  is  an  essential  of  a 


dedication,  and  that  until  there  has  been  au 
acceptance,  a  dedication  may  be  recalled  or 
revoked.  Mathis  v.  Parham,  1  Tenn.  Ch. 
533;  Athens  v.  Burkett,  59  S.  W.  404.  See 
also  State  v.  Hamilton,  109  Tenn.  276,  70  S. 
W.  619.  Thus,  in  Mathis  v.  Parham,  supra, 
the  court  said:  "To  preclude  fhe  owner  of 
land  from  revoking  the  dedication  of  a 
street,  however  decisively  his  intuition  to 
dedicate  be  manifested,  there  must  be  an 
acceptance,  either  by  formal  act  of  the  public 
authorities,  or  by  common  use,  showing  a 
clear  intent  to  accept  and  enjoy  the  eaaonent 
for  the  specific  purpose  of  the  proposed  dedi- 
cation." In  Johnson  City  v.  Wolfe,  103  Tenn. 
227,  52  S.  W.  991,  wherein  it  appeared  that 
the  plaintiff's  husband  moved  back  the  fence 
which  stood  along  the  front  of  his  wife's  lot 
a  few  feet,  without  her  consent,  and  then 
the  other  lot  owners  on  the  same  street 
aligned  their  fences  on  this  one,  and  the 
plaintiff  knew  this  and  also  that  the  public 
were  using  the  strip  of  land  thus  vacated  as 
a  part  of  the  street  or  sidewalk,  and  the 
municipality,  inferring  from  these  acts  that 
it  was  the  intention  of  the  parties  to  dedi- 
cate this  open  strip  to  the  public,  graded  it 
up  to  the  line  of  the  fence  and  made  gutters 
and  treated  it  as  a  part  of  the  street,  it  was 
held  that  this  amounted  to  an  implied  dedi- 
cation of  the  strip  to  the  public,  and  an  ac- 
ceptance by  the  municipality,  and  that  there- 
fore the  dedication  was  irrevocable  by  the 
plaintifT. 

It  has  been  held  that  a  user  by  the  general 
public,  in  its  unincorporated  capacity,  of  land 
platted  as  a  street,  may  operate  as  an  ac- 
ceptance on  its  part,  binding  the  dedicator 
by  way  of  consummation  oi  the  dedication, 
and  placing  it  beyond  revocation  on  his  part^ 
Doyle  V.  Chattanooga,  128  Tenn.  433,  Ann. 
Cas.  1915C  283,  161  S.  W.  997.  See  also 
State  V.  Hamilton,  109  Tenn.  276,  70  8.  W. 
619. 

The  purchasers  of  lots  according  to  plats  or 
plans  whereon  streets  are  marked  acquire 
irrevocable  rights  to  the  streets.  Wilson  v. 
Acrce,  97  Tenn.  378,  37  S.  W.  90;  Tullahoma 
V.  Gill,  1  Shannon  Tenn.  Cas.  326.  See  also 
State  V.  Hamilton,  109  Tenn.  276,  70  8.  W. 
619;  Athens  v.  Burkett,  59  S.  W.  404. 

Teacas, 

In  Texas  it  is  well  settled  that  where  the 
owner  of  land  which  has  been  laid  off,  mapped 
and  platted  into  blocks,  lots  and  streets  as 
an  addition  to  a  city,  by  a  map  placed  on 
the  public  records,  sells  and  conveys  the  lots 
or  blocks  by  deeds  referring  to  the  map,  in 
the  description  thereof,  it  constitutes  a  dedi- 
cation to  the  public  of  the  streets,  and  the 
rights  of  the  abutting  property  owners  or 
purchasers  become  irrevocable.  Oswald  t. 
Grenet,  22  Tex.  94;  Preston  v.  Navasota,  34 
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Tex.  684;  Lamar  County  v.  Clement,  49  Tex. 
347;  Wolf  V.  Brass,  72  Tex.  133,  12  8.  W. 
159;  Corsicana  v.  Zorn,  97  Tex.  317,  78  S.  W. 
924;  Martinez  v.  Dallas,  102  Tex.  54,  109 
S.  W.  287,  affirmed  113  S.  W.  1167 ;  Pullman 
V.  Houston,  69  Tex.  Civ.  App.  48,  125  S.  W. 
69;  Heard  v.  Connor,  84  S.  W.  606;  Tyler  v. 
Boyette,  96  S.  W.  935.  See  also  Corsicana 
V.  White,  67  Tex.  382;  Gilder  v.  Brenham, 
67  Tex.  345,  3  8.  W.  309;  Bond  v.  Texas,  etc. 
R.  Co.  15  Tex.  Civ.  App.  281,  39  S.  W.  978; 
San  Antonio  v.  Sullivan,  23  Tex.  Civ.  App. 
619,  57  8.  W.  42;  Corsicana  v.  Anderson,  33 
Tex.  Civ.  App.  696,  78  S.  W.  261.  So,  in 
Lamar  County  v.  Clements,  supra,  the  court 
«aid:  "It  has  been  repeatedly  held  by  this 
court,  as  well  as  by  many  others,  that  where 
the  owner  of  land  lays  out  and  establishes  a 
town,  and  makes  and  exhibits  a  map  or  plan 
of  the  town,  with  streets  and  public  squares, 
And  sells  the  lots  with  reference  to  such  plan, 
the  purchasers  acquire,  as  appurtenant  to 
their  lots,  all  such  rights,  privileges,  ease- 
ments, and  servitudes  represented  by  such 
map  or  plan  to  belong  to  them,  or  to  their 
owners;  that  the  sale  and  conveyance  of 
lots  according  to  such  map  implies  a  grant 
or  covenant  for  the  benefit  of  the  owners  of 
the  lots,  that  the  streets  and  other  public 
places  represented  by  the  map  shall  never  be 
appropriated  by  the  owner  to  a  use  incon- 
sistent with  that  represented  by  the  map, 
on  faith  of  which  the  lots  are  sold,  and 
especially  so  where  the  use  to  which  the 
owner  proposes  converting  them  tends  to 
lessen  the  value  of  the  lots  thus  sold." 

Where  an  owner  sells  his  land  with  refer- 
ence to  a  plat  on  which  the  same  is  laid  off 
into  lots,  blocks,  and  streets,  whether  the 
map  was  made  at  his  instance  or  not,  or 
where,  there  being  a  city  map  on  wliich  the 
same  is  so  laid  off,  he  sells  with  reference 
to  such  map,  he  adopts  the  map  by  .a  refer- 
ence thereto,  and  his  acts  will  amount  to  a 
dedication  of  the  streets.  Corsicana  v. 
Anderson,  33  Tex.  Civ.  App,  696,  78  8.  W. 
261.  A  plat  which  sets  apart  streets  to  the 
public  is  equivalent  to  a  conveyance,  and  the 
easement  conveyed  is  irrevocable.  Preston  v. 
Navasota,  34  Tex.  684 ;  Gibson  v.  Carroll,  180 
S.  W.  630.  In  Pullman  v.  Houston,  69  Tex.  Civ. 
App.  48,  126  8.  W.  69,  wherein  it  appeared 
that  a  map  of  the  city  as  originally  laid 
out  had  been  on  record  for  more  than  sixty 
years,  though  it  was  not  shown  that  the 
map  was  recorded  by  the  original  owner  of 
the  land,  and  that  his  successors  in  title  had 
in  numerous  deeds  recognized  and  referred 
to  this  map  and  had  sold  lots  and  blocks  in 
the  city  with  reference  to  the  streets  shown 
on  the  map,  it  was  held  that  the  streets 
therein  had  been  irrevocably  dedicated  to  the 
public  by  the  then  owners  of  the  land  on 
which  they  were  laid  out,  Pullman  v.  Hous- 
ton, 69  Tex.  Civ.  App.  48,  125  8.  W.  69. 


The  principle  on  which  the  irrevocable  na- 
ture of  a  dedication  by  sale  of  lots  with  ref- 
erence to  a  map  is  founded,  is  that  of  estoppel 
in  pais.  Oswald  v.  Grenet,  22  Tex.  94 ;  Corsi- 
cana V.  Anderson,  33  Tex.  Civ.  App.  696,  78 
8.  W.  261.  Thus  in  the  case  first  cited,  the 
court  said:  "The  principle  upon  which  the 
binding  and  irrevocable  nature  of  a  dedicar 
tion  rests,  appears  to  be  this,  that  when  once 
a  way,  street,  etc.,  has  been  laid  out  on  the 
soil,  or  on  a  map,  and  property  has  been 
purchased  in  reference  thereto,  the  resump- 
tion of  the  street  or  way,  by  the  proprietor, 
would  be  an  act  of  bad  faith,  and  a  fraud 
upon  any  interests  acquired  upon  the  faith 
of  its  being  left  open.  Hence,  it  operates  as 
an  estoppel  in  pais,  of  the  owner,  from  ex- 
clusive use  of  the  property,  or  indeed  any 
use,  which  is  inconsistent  with  the  public 
use,  to  which  it  has  been  dedicated.  It  pre- 
cludes the  party  from  reasserting  any  right 
over  the  land,  so  long  as  it  remaina  in  pub- 
lic use." 

No  acceptance  by  the  city  is  necessary  to 
complete  dedication  by  sale  of  lots  with 
reference  to  a  map,  for  the  right  which  vests 
in  the  purchasers  of  the  different  lots  and 
through  them  in  the  public  is  irrevocable. 
Corsicana  v.  Zorn,  97  Tex.  317,  78  S.  W.  924 ; 
Pullman  v.  Houston,  69  Tex.  Civ.  App.  48, 
125  8.  W.  69;  Heard  v.  Connor,  84  8.  W.  605; 
Martinez  v.  Dallas,  102  Tex.  64,  100  8.  W. 
287,  affirmed  113  8.  W.  1167. 

In  Orrick  v.  Ft.  Worth,  32  8.  W.  443, 
wherein  it  appeared  that  a  husband  together 
with  the  adjacent  landpwners  had  dedicated 
part  of  the  community  homestead  for  a  high- 
way, without  the  concurrence  of  his  wife, 
and  this  street  was  recognized  by  an  heir 
of  the  wife  in  a  deed  of  a  part  of  such  heir's 
portion  of  the  property  to  another,  it  was 
held  that  there  could  be  no  revocation  of  the 
dedication,  especially  over  the  objection  of 
the  other  signers  of  the  agreement. 

In  Bellar  v.  Beaumont,  66  8.  W.  410, 
wherein  it  appeared  that  an  owner  of  land 
left  a  strip  uninclosed  when  fencing  his  land, 
and  declared  that  he  left  the  strip  uninclosed 
for  the  purpose  of  widening  the  street,  and 
at  the  same  time  declared  his  intention  of 
dedicating  the  same  to  the  use  of  the  public, 
and  the  city  had  the  street  worked  and 
graded,  it  was  held  that  there  was  an  irrev- 
ocable dedication  of  the  street  by  ihe  land- 
owner, and  an  acceptance  by  the  city. 

Where  the  question  to  be  determined  in 
whether  a  dedication  of  property  to  a  city 
as  a  street  was  revoked  before  its  acceptance, 
evidence  that  land  has  been  sold  by  the  dedi- 
cator and  described  by  him  in  the  deed  by 
the  plat  on  which  the  blocks,  lots  and  streets 
were  delineated,  is  admissible  against  him  to 
show  that  he  is  estopped  from  revoking  such 
dedication.  San  Antonio  v.  Rowley,  48  Tex 
Civ.   App.    376,    106    8    W.   753.     See   also 
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Albert  v.  Gulf,  etc.  R.  Co.  2  Tex.  Civ.  App. 
664,  21  S.  W.  779;  Houston  v.  Finnigan,  85 
S.  W.  470. 

Prior  to  a  public  acceptance  or  the  in- 
tervention of  private  rights,  a  dedication 
may  be  revoked  by  devoting  the  property 
to  private  use  or  some  purpose  inconsistent 
with  the  projected  dedication.  French  v. 
Scheuber,  6  Tex.  Civ.  App.  617,  26  S.  W. 
133;  Uvalde  County  v.  Uvalde,  32  S.  W. 
368;  Houston  v.  Finnigan,  85  S.  W.  470. 

Utah. 

In  Utah  it  is  held  that  where  the  acts  and 
conduct  of  an  owner  clearly  manifest  an  in- 
tention on  his  part  to  devote  the  land  to  the 
public  use,  an  implied  dedication  results, 
which  is  foimded  on  the  doctrine  of  equitable 
estoppel.  And  when  land  has  thus  been  set 
apart  as  a  highway  for  the  use  of  the  pub- 
lic, for  their  convenience  and  accommodation, 
and  enjoyed  as  such,  and  private  and  indi- 
vidual rights  have  been  acquired  in  rela- 
tion to  it,  an  estoppel  in  pais  arises  which 
precludes  the  original  owner  from  revoking 
the  dedication.  Schettler  v.  Lynch,  23  Utah 
305,  64  Pac.  955.  In  that  case  it  was  held 
that  there  was  an  implied  irrevocable  dedi- 
cation of  a  street  to  the  public,  where  it 
appeared  that  the  testimony  showed  such  a 
course  of  conduct  and  such  acts,  respecting 
the  land  in  controversy,  as  clearly  manifest- 
ed an  intention,  on  the  part  of  the  owner, 
to  appropriate  it  to  such  use.  He  had  built 
a  fence  to  inclose  his  land,  leaving  a  twelve- 
foot  strip  as  a  part  of  the  street,  and  that 
fence  remained  there  during  the  remainder 
of  his  life  and  for  some  years  afterwards. 
After  the  fence  was  built  a  sign  was  placed 
on  the  owner's  house,  on  which  the  street 
was  designated  "Church  Street."  One  wit- 
ness said  that  the  owner  himself  put  the 
sign  up,  but  whether  he  or  some  one  else 
placed  it  on  the  house  was  not  material 
since  he  as  owner  had  permitted  it  to  remain 
there  as  an  index  to  a  public  street  and 
had  acquiesced  in  the  use  of  the  land  by  the 
public  as  a  street.  As  he  lived  in  the  vicini- 
ty, he  must  have  been  presumed  to  have 
known  that  the  people  were  acquiring  rights, 
with  reference  to  the  street,  of  which  the 
land  in  dispute  formed  a  part,  by  erecting 
buildings  thereon,  and  otherwise,  and  that 
they  were  using  the  land  as  a  highway,  yet 
there  was  nothing  to  show  that  he  ever  ob- 
jected to  such  use;  but  it  appeared  that  he 
had  permitted  the  land  to  be  used  in  com- 
mon with  the  other  portions  of  the  street 
for  traffic  and  teams  without  interference, 
80  far  as  shown  by  the  record.  Thus  his 
conduct  and  acts  were  calculated  to  induce 
the  people  to  believe  that  the  land  was  de- 
voted to  the  purpose  of  a  street,  and  to  lull 


them  into  security,  as  to  any  rights  they 
might  acquire  with  reference  thereto,  and  as 
a  result  of  all  this  about  twentv  house:*, 
with  people  living  in  them,  were  fronting 
the  street  at  the  time  of  the  bringing  of  the 
suit. 

Feniionf. 

In  Vermont  it  has  been  held  that  the 
original  proprietor  cannot  recover  lands 
once  dedicated  by  him  for  a  public  highway, 
when  individuals  have  been  induced  to  pur- 
chase lands  bordering  thereon,  in  the  belief 
and  with  the  expectation  held  out  that  it 
was  so  to  remain.  State  v.  Catlin,  3  Vt. 
530,  23  Am.  Dec.  230.  See  also  State  v. 
Wilkinson,  2  Vt.  480,  21  Am.  Dec,  560, 
overruled  on  another  point  in  State  v.  Bur- 
pee, 65  Vt.  1,  25  Atl.  964,  36  Am.  St.  Rep. 
775,  19  L.R.A.  145.  Likewise,  when  it  ap- 
pears that  there  has  been  an  unequivocal 
dedication  of  land  for  a  highway,  and  a 
like  acceptance  by  the  city  authorities  the 
dedication  is  irrevocable.  Fairfield  v.  Morey, 
44  Vt.  239;  Montpelier  v.  McMahon,  85  VL 
275,  81  Atl.  977 ;  Bennington  County  v.  Man- 
chester, 87  Vt.  555,  90  Atl.  502.  See  also 
Folsom  V.  Underbill,  36  Vt.  580. 

Virginia, 

In  Virginia  the  rule  is  that  a  dedication, 
whether  express  or  implied,  may  be  revoked 
before  it  has  been  accepted  by  competent 
authority,  or  before  others  have,  on  the 
faith  of  it,  been  induced  so  to  act  as  to 
render  its  revocation  unjust.  Norfolk  v,  Not- 
tingham, 96  Va.  34,  30  S.  £.  444;  Newport 
News,  etc.  Ry.  etc.  Co.  v.  Lake,  101  Va.  334, 
43  S.  E.  566.  See  also  Glasgow  v.  Mathews. 
106  Va.  14,  54  S.  E.  991.  Thus,  though  there 
has  been  a  sufficient  dedication  of  land  to 
a  publi<;  road  or  street,  an  acceptance  in 
some  form  by  the  public  is  necessary  to  estab- 
lish the  right  in  the  public.  Norfolk  v.  Not- 
tinsfham,  96  Va.  34,  30  S.  E.  444. 

The  sale  of  lots  according  to  a  map  vests 
in  the  purchasers  the  right  to  use  the  street« 
appearing  on  the  map,  and  the  right  so 
vested  cannot  be  defeated  by  the  act  of  the 
vendor,  because,  by  the  sale  under  such  cir- 
cumstances, he  is  estopped  to  deny  or  im- 
peach rights  thus  acquired.  Taylor  v.  Com. 
29  Grat.  780;  Norfolk  v.  Nottingham,  96 
Va.  34,  30  S.  E.  444:  Newport  News,  etc.  Ry. 
etc.  Co.  V.  Lake,  101  Va.  334,  43  S.  E.  56*6. 

Where  it  does  not  appear  that  any  public 
or  private  interests  have  been  acquired  on 
the  faith  of  a  supposed  dedication  of  land 
as  a  street,  it  has  been  held  that  the  mere 
user  by  the  public  of  the  supposed  street, 
although  long  continued,  should  be  regarded 
as  a  mere  license,  revocable  at  the  pleasure 
of  the  owner.     Com.  y.  Kelly,  8  Grat.  632; 
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MerrjTnan,  95  Va*  660,  29  8.  E.  738;  Terry 
V.  Mc€lung,  104  Va.  599,  52  S.  E.  355;  West 
Point  V.  Bland,  106  Va.  792,  56  S.  E.  802; 
Sipe  V,  Alley,  117  Va.  819,  86  S.  E.  122. 
But  when  property  in  a  town  is  set  apart 
for  public  use  and  is  enjoyed  as  such,  and 
public  and  private  rights  are  acquired  with 
reference  to  it,  the  law  presumes  such  an 
acceptance  on  the  part  of  the  public  as  will 
operate  an  estoppel  in  pais  and  precludes  the 
owner  from  revoking  the  dedication.  Harris 
V.  Com.  20  Grat.  833;  Richmond  v.  Stokes, 
31  Grat.  713. 

When  there  has  been  an  express  dedication 
and  an  express  acceptance  by  competent  au- 
thority or  such  long  user  by  the  public  aa 
to  make  the  reclamation  of  the  land  dedicated 
unjust  or  improper,  the  dedication  is  com- 
plete and  therefore  irrevocable  as  to  the 
dedicator  and  those  claiming  under  him. 
Buntin  v.  Danville,  93  Va.  200,  24  S.  E. 
830;  Basic  City  v.  Bell,  114  Va.  157,  Ann. 
Cas.  1914A  1031,  76  S.  E.  336.  See  also 
Winchester  v.  Carroll,  99  Va.  727,  40  S.  E. 
37;  Bellenot  v.  Richmond,  108  Va.  314,  61 
S.  E.  785.  And  no  obstruction  of  the  sub- 
ject of  dedication  or  encroachment  on  it  by 
the  original  owner  of  the  soil  or  by  any  one 
else  will  affect  the  dedication  or  impair  the 
right  of  the  public  to  its  benefits,  unless  the 
land  so  dedicated  has  been  abandoned  by  the 
public  or  by  the  proper  authority.  Buntin 
V.  Danville,  93  Va.  200,  24  S.  E.  830;  Basic 
City  V.  Bell,  114  Va.  157,  Ann.  Cas.  1914A 
1031,  78  S.  E.  336. 

Where  property  has  been  devoted  to  the 
public  use,  or  in  furtherance  of  some  charita- 
ble or  pious  object,  as  the  dedication  of  land 
as  a  burying-ground,  it  has  been  held  that 
an  estoppel  arises  which  precludes  the  owner 
from  revoking  the  dedication;  and  this  is 
especially  true  when  the  dedication  was 
created  by  agreement.  Benn  v.  Hatcher,  81 
Va.  25,  59  Am.  Rep.  645. 

"Washington, 

In  Wash  in  Eft  on  it  is  well  settled  that  an 
express  or  implied  offer  to  dedicate  property 
by  plat  to  the  use  of  the  public  may  be  re- 
voked at  any  time  before  its  acceptance  by 
the  public,  either  in  a  formal  way  or  by 
actual  user.  Smith  v.  King  County,  80 
Wash.  273,  141  Pac.  695;  Spokane  v.  Security 
Sav.  Soc.  82  Wash.  91,  143  Pac.  435;  Han- 
ford  V.  Seattle,  158  Pac.  987.  Thus,  a  con- 
veyance of  the  property  by  a  dedicator  to  a 
third  person  before  acceptance  operates  as 
a  revocation  of  the  offer  to  dedicate.  Smith 
V.  King  County,  80  Wash.  273,  141  Pac.  695; 
Spokane  v.  Security  Sav.  Soc.  82  W^ash.  91, 
143  Pac.  435;  Hanford  v.  Seattle,  158  Pac. 
987.     So   the   offer   may   be  revoked  before 


permanent  use  inconsistent  with  the  purpose 
of  the  dedication.  Smith  v.  King  County, 
80  Wash.  273,  141  Pac.  695.  See  also  Spo- 
kane V.  Security  Sav.  Soc.  82  Wash.  91,  143 
Pac.  435. 

On  the  acceptance  of  a  plat  dedicating  land 
for  the  purpose  of  streets,  however,  the 
dedication  becomes  complete  and  irrevoca- 
ble, and  the  dedicator  and  his  grantees  are 
thereafter  precluded  from  asserting  any  own- 
ership in  the  land  inconsistent  with  its  use 
as  a  public  street. 

Where  a  plat  has  been  filed  and  the  streets 
therein  dedicated  to  the  public  and  accepted, 
and  lots  sold  with  reference  thereto,  the 
dedicator  cannot  afterwards,  at  his  own  will, 
change  the  plat  by  vacating  a  street  or  any 
part  of  one.  La  Bounty  v.  Seattle,  46  Wash. 
141,  89  Pac.  480.  It  has  been  held  that  the 
estoppel  arising  from  the  giving  of  deeds 
conveying  lots  and  blocks  in  accordance  with 
and  by  express  reference  to  a  plat,  operates 
in  favor  of  those  only  who  have  been  misled 
to  their  injury,  and  they  alone  can  set  it  up. 
Smith  V.  King  County,  80  Wash.  273,  141 
Pac.  695. 

When  the  owner  has  consented  to  the  use 
of  a  particular  tract  of  land  for  a  place 
for  the  interment  of  the  dead  for  more  than 
twenty  years,  an  intention  to  dedicate  the 
land  to  the  public  for  such  purpose  will  be 
conclusively  presumed,  and  neither  he  nor 
those  claiming  title  through  him  with  notice 
of  the  use  will  be  heard  to  assert  the  ab- 
sence of  an  intention  to  devote  the  land  to 
the  particular  use.  Roundtree  v.  Hutchin- 
son, 57  Wash.  414,  107  Pac.  345,  27  L.R.A. 
(N.S.)    875. 

West  Virginia, 

In  West' Virginia  where  land  has  been  dedi- 
cated for  a  public  street,  and  accepted  by 
long  use  by  the  public  as  a  street,  so  that 
retraction  would  be  hurtful  to  the  public, 
the  dedication  cannot  be  retracted,  though  no 
municipal  order  or  action  has  accepted  the 
dedication,  and  it  is  a  valid  street  as  be- 
tween the  dedicator  and  his  alienees  and 
the  public.  Pence  v.  Bryant,  54  W.  Va. 
263,  46  S.  E.  275;  Champ  v.  Nicholas  Coun- 
ty Ct.  72  W.  Va.  475,  78  S.  E.  361.  See  also 
Hast  V.  Piedmont,  etc.  R.  Co.  62  W.  Va. 
396,  44  S.  E.  155.  In  Champ  v.  Nicholas 
County  Ct.  supra,  it  appeared  that  from  time 
to  time  during  a  period  of  three  years,  with- 
out any  notice  or  dissatisfaction  on  the  part 
of  a  landowner,  or  without  any  protest  from 
him,  the  county  court  not  only  opened  a  road 
on  his  land  by  the  expenditure  of  the  amount 
donated  by  other  landowners  affected  by  the 
road  and  the  additional  county  funds  ntces- 
gary  for  that  purpose,  and  did  work  thereon. 
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but  also  the  public  was  using  the  road  dur- 
ing that  time  in  the  manner  and  for  the  pur- 
poses for  which  it  was  intended.  It  was 
held  that  inasmuch  as  his  acts  were  such 
as  would  fairly  and  reasonably  lead  an  ordi- 
narily prudent  man  to  infer  an  intent  to 
dedicate,  and  as  they  were  received  and  acted 
on  by  the  public,  he  would  not,  after  the  ac- 
ceptance by  the  public,  recall  the  dedication. 
But  in  Hast  v.  Piedmont,  etc.  R.  Co.  supra, 
wherein  it  appeared  that  about  the  time  it 
laid  its  tracks  in  the  streets,  a  railroad  com- 
pany purchased  a  lot  for  a  street  or  way  for 
the  public  in  the  room  and  stead  of  the 
streets  so  occupied,  and  that,  in  the  execution 
of  this  purpose,  the  company  took  down  the 
fence  from  around  this  lot  and  threw  it  open 
to  the  public  to  use  in  lieu  of  the  street,  it 
was  held  that  there  waa  no  irrevocable  dedi- 
cation to  the  public,  inasmuch  as  the  mere 
opening  of  the  lot  to  the  public  use  was  not 
adequate  to  evince  an  irrevocable  purpose  to 
dedicate  it,  but  was  more  in  the  nature  of  a 
mere  license. 

While  an  acceptance  is  necessary  if  it  is 
sought  to  charge  the  town  with  neglect  to 
repair,  if  the  contest  is  between  the  dedicator 
or  his  alienees  and  a  private  individual  or 
the  public,  it  is  not  indispensable.  Pence  v. 
Bryant,  64  W.  Va.  263,  46  S.  E.  275.  See 
also  Hast  ▼.  Piedmont,  etc.  R.  Co.  52  W.  Va. 
396,  44  S.  E.  165. 

The  law  seems  to  be  settled  that  it  is  not 
only  those  who  buy  land  or  lots  abutting  on 
a  street  or  road  laid  out  on  a  map  or  plat 
that  have  a  right  to  insist  upon  the  opening 
of  the  street  or  road;  but  where  streets  and 
roada  are  marked  on  a  plat,  and  lots  are 
bought  and  sold  with  reference  to  the  plat 
or  map,  all  who  buy  with  reference  to  the 
general  plan  or  scheme  disclosed  by  the  plat 
or  map  acquire  a  right  in  all  the  public  ways 
designated  thereon,  and  may  force  the  dedica- 
tion. The  plan  or  scheme  indicated  on  the 
map  or  plat  is  regarded  as  a  unity,  and  it  is 
presumed,  as  it  well  may  be  that  the  public 
ways  add  value  to  all  the  lots  embraced  in 
the  general  scheme  or  plan;  certainly,  as 
every  one  knows,  lots  with  convenient  cross 
streets  are  of  more  value  than  those  without, 
and  it  is  fair  to  presume  that  the  original 
owner  would  not  have  donated  land  for  pub- 
lic ways  unless  it  gave  value  to  the  lots.  So, 
it  is  just  to  presume  that  the  purchasers 
paid  the  added  value,  and  the  donor  ought 
not  therefore  to  be  permitted  to  take  it  from 
them  by  revoking  part  of  his  dedication. 
Cook  v.  Totten,  49  W.  Va.  177,  38  S.  E. 
491,  87  Am.  St.  Rep.  792;  Edwards  v. 
Moundsville  Land  Co.  66  W.  Va.  43,  48  S. 


£.  754.  See  also  Elkins  v.  Donohoe,  74  W. 
Va.  335,  81  S.  E.  1130;  Elkins  ▼.  OffhauB,  74 
W.  Va.  339,  81  S.  E.  1132. 

Wisconsin. 

In  Wisconsin  it  is  provided  by  statute 
that  when  a  plat  has  been  made  out,  certified, 
acknowledged  and  recorded  as  required  there- 
in, every  donation  or  grant  to  the  public^ 
marked  or  noted  as  such  on  the  plat,  shall 
be  deemed  in  law  and  equity  a  sufficient  con- 
veyance to  vest  the  fee  simple  of  such  parcel 
of  land  aa  was  therein  expressed,  and  shall 
be  considered  to  all  intents  and  purposes  a 
general  warranty  against  the  donor  and  his 
heirs  and  to  the  said  donee  for  his  use  and 
for  no  other  purpose  whatever;  and  that  the 
land  intended  to  be  for  the  streets,  commons, 
or  other  public  uses  in  any  town  or  city, 
shall  be  held  in  the  corporate  name  thereof, 
in  trust  to  and  for  the  uses  and  purposes 
therein  set  forth  and  expressed  or  intended. 
Stat.  Terr,  of  Wis.  1839,  p.  160,  §  6;  R.  8. 
c.  47,  §  5  (Tay.  Stats.  774,  §  6).  There- 
under, a  dedication  by  the  filing  of  a  plat 
and  the  conveyance  of  lots  by  proprietors 
with  reference  to  it,  without  any  formal  ac- 
ceptance of  the  dedication  of  the  streets  and 
ways  marked  on  the  plat,  is  binding  on  the 
proprietors  and  they  cannot  withdraw  the 
property  from  public  use,  nor  exercise  any 
control  over  it  inconsistent  with  the  purposes 
to  which  it  was  originally  devoted.  Williams 
v.  Smith,  22  Wis.  594;  Pettibone  v.  Hamilton, 
40  Wis.  402. 

Likewise,  when,  after  platting  land,  the 
owner  sells  lots  and  blocks  with  reference 
to  the  streets  therein  described,  both  he  and 
his  grantees  are  estopped  to  deny  the  legal 
existence  of  the  streets,  though  there  is  no 
sufficient  statutory  dedication,  owing  to  the 
plat  not  being  properly  acknowledged  or  re- 
corded. And  the  right  of  the  abutting  owners 
to  have  a  street  remain  open  is  not  merely 
that  they  may  use  it,  but  that  all  persons 
may  use  it  as  a  public  highway,  free  from 
claim  or  interference  of  the  original  pro- 
prietor, or  those  claiming  under  him,  in- 
consistent with  such  use.  Donohoo  v.  Mur- 
ray, 62  Wis.  100,  22  N.  W.  167;  Smith  v. 
Beloit,  122  Wis.  396,  100  N.  W.  877 ;  Lins  v. 
Seefeld,  126  Wis.  610,  105  N.  W.  917. 

In  Mahler  v.  Brumder,  92  Wis.  477,  66 
N.  W.  502,  31  L.R.A.  695,  wherein  it  ap- 
peared that  the  city  expressly  refused  to  ac- 
cept a  plat  with  land  designated  thereon  as 
a  street,  and  there  was  no  acceptance  or  use, 
it  was  held  that  it  was  competent  for  the 
proprietors  and  abutting  owners  to  revoke 
the  dedication  of  the  streets 
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DedloatioA  —  Aooeptanoe  by  Public* 

Where  an  owner  offers  to  dedicate  land  to 
the  public  use  as  a  park  or  street,  the  public 
may  accept  the  offer  by  use  or  by  formal  ac- 
tion. 

[See  3  Ann.  Cas.  792;  129  Am.  St.  Rep. 
609.1 

Wbat  Conatitutea  —  Sale  witb  Refer- 
enoe  to  Map. 

A  vendor  may  be  estopped  to  deny  dedica- 
tion of  land  to  the  public  use  as  a  highway 
when  he  has  sold  property  abutting  thereon 
to  individuals  on  the  faith  of  a  recorded 
map. 

[See  17  Ann.  Cas.  312.] 

Re^oeation  of  Dedication* 

Where  the  owner  of  land  filed  a  map  show- 
ing an  intention  to  dedicate  a  strip  as  a  pub- 
lic way,  and  his  successor  in  title  thereafter 
filed  another  map  evincing  an  intention  to 
withdraw  the  first  owner's  offer  of  dedication, 
there  having  been  no  acceptance  of  the  offer 
by  the  public  between  the  filing  of  the  first 
map  and  the  revocation  of  the  offer  by  the 
second,  the  original  owner's  successor  in  title 
can  so  revoke  the  offer  of  dedication. 

[See  note  at  end  of  this  case.] 

Sale  witb  Reference  to  Map  —  Risbta 
of  Purcbaser. 

Where  the  vendor  of  land  passed  the  deeds 
thereto  before  a  certain  map  was  recorded, 
the  descriptions  of  the  deeds  referring  to  the 
map  and  recognizing  that  a  street  existed  as 
delineated  on  such  map  as  being  adjacent  to 
the  property  sold,  the  subsequent  recordation 
of  the  map  binds  the  vendor  and  his  succes- 
sors, so  far  as  the  private  buyers  are  con- 
cerned, to  accord  to  them  a  right  of  way  over 
the  land  described  as  a  street. 

Same. 

In  such  case  it  is  immaterial  that  for 
many  years  a  warehouse  was  maintained  on  a 
buyer's  land,  and  that  such  warehouse  had 
no  opening  toward  the  street. 


It  is  also  immaterial  that  the  strip  of 
land  described  in  the  map  as  a  street  was 
never  used  by  any  owner  of  the  adjoining 
lands. 

Same. 

Where  an  owner  of  land  filed  a  map  de- 
scribing a  strip  thereof  as  a  street,  ana  sold 
lots  abutting  on  such  street,  and  the  suc- 
cessor in  title  of  a  purchaser  of  such  lots  who 
was  in  possession  thereof  only  through  ten- 
ants permitted  the  successor  in  title  of  the 
original  ovmer  to  erect  valuable  improve- 
ments on  the  strip  of  land  described  m  the 
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recorded  map  as  a  street,  the  successor  in 
title  of  the  buyer  is  not  estopped  to  claim 
a  right  of  way  over  the  strip,  she  having  no 
notice  of  the  erection  of  the  improvements, 
save  through  her  tenants,  being  a  resident 
of  a  foreign  state,  since  there  is  no  principle 
of  law  charging  a  landlord  with  the  knowl- 
edge of  his  tenants  lA  such  case,  while,  had 
knowledge  of  the  erection  of  the  buildings 
been  imputable  to  her,  she  could  not  have 
forfeited  her  rights  by  failing  to  protest 
against  the  erection  of  the  improvements, 
since  her  own  rights  depended  on  matters  of 
record,  equally  open  both  to  her  and  the 
party  pleading  an  estcmpel,  which  cannot  ex- 
ist where  the  knowledge  of  both  parties  is 
equal,  and  nothing  is  done  by  one  to  mislead 
the  other. 

Estoppel  —  Mialeadins  Silence. 

One  who  by  wilful  or  culpable  silence  leads 
another  to  believe  in  the  existence  of  a  state 
of  facts  in  reliance  upon  which  he  acts  to. 
his  prejudice  is  estopped  by  silence  later  to 
deny  the  existence  of  the  state  of  facts. 

Appeal  from  Superior  Court,  Stanislaus 
county:    Fulkebth,  Judge. 

Action  to  quiet  title.  Josephine  Eltinge, 
plaintiff,  and  Jesse  Santos,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affibu'ed. 

Maddux  ^  Maddux,  Griffin  d  CarUon  and 
R.  R.  Folder  for  appellant. 

L.  L,  Dennett  and  J.  M,  Walthall  for  re- 
spondent. 

[279]  Melvin,  J. — Defendant  appeals  from 
a  judgment  adverse  to  him  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  action  was  one  to  quiet  title  to  plain- 
tiff's land,  to  declare  two  certain  buildings 
erected  by  defendant  on  a  strip  of  land  north- 
west of  plaintiiTs  property  a  nuisance  as 
being  on  a  public  street;  to  require  the  re- 
moval of  said  buildings;  to  enjoin  defendant 
from  interfering  with  plaintiff's  access  to  the 
street  on  which  it  was  alleged  the  said  build- 
ings had  been  placed,  and  for  damages.  The 
court  granted  all  of  the  relief  prayed  for,  ex> 
cept  the  money  asked  by  way  of  dam*ages. 

Plaintiff's  land  and  that  claimed  bv  defend- 
ant  belonged  originally  to  J.  W.  Mitchell.  In 
1873  he  filed  a  map  of  the  townsite  of  Tur- 
lock,  showing  certain  streets  and  subdivided 
lots,  and  also  a  railroad  reservation.  One  of 
the  streets,  '^Main  Street"  by  name,  passed  in 
a  northeasterly  and  southwesterly  direction 
between  the  subdivided  blocks,  being  eighty 
feet  in  width  until  it  reached  "Front  Street," 
which  was  at  right  angles  to  it.  Southwest  of 
Front  Street  were  three  so-called  blocks,  one 
of  them  only  partly  outlined  on  the  map,  and 
the  other  two  not  subdivided.  These  joined 
the  railroad  reservation  on  the  southwest  and 
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were  marked  "Ware,"  "House,"  "Reservation," 
and  two  of  them — the  ones  designated  as 
"House"  and  "Reservation" — were  bounded  on 
the  [280]  northeast  by  Front  Street.  These 
two  were  each  two  hundred  and  seventy-five 
feet  in  their  longest  dimensions  along  Front 
Street  and  along  the  line  of  the  railroad's 
property,  while  the  subdivided  lots  were  three 
hundred  feet  long.  This  made  the  space  be- 
tween "House"  and  **Reservation"  blocks 
(which  would  be  the  extension  of  Main  Street 
after  crossing  Front  Street)  one  hundred  and 
thirty  feet  in  width.  Plaintiff  asserted  and 
the  court  found  that  she  owned  and  was  en- 
titled to  possession  of  certain  property,  in- 
cluding that  part  of  "Reservation"  block  on 
the  line  of  Main  Street  as  said  street  is  shown 
upon  the  original  map. 

J.  W.  Mitchell  died  in  1893  and  the  Fin  de 
Siecle  Investment  Company  became  the  owner 
of  all  his  property.  On  June  11,  1903,  that 
corporation  filed  a  new  map  of  an  addition  to 
the  town  of  Turlock,  but  indicating  also  the 
property  here  in  controversy.  By  this  map 
Main  Street  is  shown  as  being  of  a  uniform 
width  of  eighty  feet  and  as  extending  across 
the  railroad  track.  This  was  the  first  evi- 
dence to  anyone  examining  the  record  that  the 
Fin  de  Siecle  Investment  Company  .asserted 
title  to  the  land  now  claimed  by  defendant, 
because  the  deed  to  the  corporation  of 
Mitchell's  former  interest  in  the  section  of 
land  had  been  general  in  its  terms  and  had 
not  included  this  property  by  special  descrip- 
tion. The  strips  twenty-five  feet  in  width 
added  to  parcels  originally  marked  "House" 
and  "Reservation"  were  for  the  first  time 
delineated  on  the  new  map  as  parts  of  said 
blocks. 

On  December  4,  1905,  the  Fin  de  Siecle  In- 
vestment Company  conveyed  the  lot  twenty- 
five  by  seventy-five  feet  adjoining  "Reserva- 
tion" block  to  W.  M.  Coward,  defendant's 
predecessor  in  interest,  who  deeded  it  to  de- 
fendant on  December  1,  1906,  for  $950.  On 
the  tenth  day  of  July,  1906,  and  before  the 
incorporation  of  the  city  of  Turlock,  the  board 
of  supervisors  of  the  county  of  Stanislaus  ac- 
cepted and  published  an  official  map  of  that 
county.  On  that  map  the  lot  in  question  and 
the  similar  lot  opposite  are  shown  as  parts 
of  the  respective  blocks  and  not  as  portions 
of  Main  Street.  During  March,  April  and 
May,  1907,  defendant  constructed  on  fifty  feet 
of  his  l9t  a  building  which  cost  six  thousand 
dollars,  and  in  April,  May  and  June,  1908,  on 
the  remaining  twenty-five  feet  he  put  up  an- 
other building  at  a  cost  of  two  thousand  five 
hundred  dollars.  The  court  also  found  that 
during  the  time  in  which  defendant  [281] 
was  constructing  the  buildings  on  said  land 
and  during  the  time  he  has  maintained  them, 
plaintiff  owned  the  adjoining  land  claimed  by 
her;  that  it  was  leased  for  a  small  rental  by 


tenants  who  constructed  a  warehouse  thereon; 
that  these  tenants  had  full  knowledge  of  de- 
fendant's activities  in  erecting  the  buildin;;s 
on  the  land  claimed  by  him,  but  that  plaintitT 
only  knew  of  any  operations  on  said  premise:^ 
while  the  second  building  was  in  course  ot 
construction.     There  were    findings    to    the 
effect   that  neither  the   plaintiff,   her  prede- 
cessors, nor  her  tenants  had  ever  used  for  in- 
gress or  egress  the  strip  of  land  to  which  de- 
fendant asserts  ownership.     By  the  findings 
it  is  also  established  that  from  the  time  of 
his  purchase  thereof,  defendant  has  been  as- 
sessed for  and  has  paid  all  taxes,  including 
irrigation  district  taxes  as  well    as    county, 
city,  and  school  taxes;  that  the  officers  of  the 
county  and  the  general    public    had    actual 
knowledge  of  the  occupancy  by  defendant  of 
the  property  and  his  claim  of  ownership;  and 
that  no  objection  was  made  by  any  official  to 
his  use  thereof;  that  the  strip  of  land  twenty- 
five  by  seventy-five  feet  claimed  by  defendant 
wa«  never  used  for  any  purpose  until  he  built 
upon   it;    that  there  was  never  any  general 
travel  over  it,  although  it  was  open  and  not 
inclosed;  and  "that  until  the  construction  of 
the  building  by  the  defendant  a  telegraph  pole 
and  a  flag  pole  stood  at  about  the  northeaster- 
ly corner  of  the  building  of  defendant."  Plain- 
tiff, according  to  the  findings,  has  not,  and 
never    had,    any    interest  in  the  said  strip 
Main  Street  is  physically  eighty    feet    wide 
throughout  its  length,  and  the  buildings  of 
defendant  in  no  wise  interfere  with  the  use 
of  said  eighty  feet.     The  court  also  found 
"that  the  premises  and  lands  of  plaintiff  were 
conveyed  to  her  according  to  the  original  map 
of  Turlock;  that  said  map  was  filed  by  and 
consented  to  by  the  owners  of  the  land  upon 
which  Main  Street  was  laid  out,  and  that  the 
owners  of  the  land  upon  which  Main  Street 
was  laid  out  and  by  whom  said  map  was  filed 
were  at  the  time  the  owners    of    the    land 
thereafter  conveyed  to  plaintiff,  and  plaintiff 
derives  her  title  to  said    land    through    said 
persons,  and  neither  she  nor  her  predecessors 
in  interest  have  ever  relinquished  or  conveyed 
away  their  right  to  have  Main  Street  kept 
open  and  maintained  as  delineated  upon  said 
map."    There  were  findings  that  the  existence 
of    the    buildings    depreciated    the   value   of 
[282]  plaintiff's  property  and  that  the  sUt- 
ute  of  limitations  did    not    bar    plaintiff's 
action. 

Among  the  conclusions  of  law  was  one  that 
the  strip  of  land  in  question  was  a  portion  of 
a  public  highway  and  that  defendant  was  un- 
lawfully in  possession  thereof.  Another  was 
as  follows: 

"That  irrespective  of  the  existence  of  said 
strip  of  land  as  a  portion  of  the  public  hi*;h 
way,  the  said  plaintiff,  by  reason  of  the  con- 
veyance to  her  of  her  said  premises,  in  accord- 
ance with  said  plat,  has  acquired  an  easement 
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over  said  strip  of  land  and  the  right  to  have 
the  same  kept  free  from  all  obstructionB  of 
every  kind  and  character,  and  to  have  there- 
over ingress  and  egress  to  and  from  her  said 
premises  without  let  or  hindrance,  and  to  re- 
move and  have  removed  all  obstructions 
therefrom." 

The  findings  do  not  support  the  conclusion 
that  there  was  an  irrevocable  dedication  of 
the  strip  of  land  in  question  to  the  public  as 
part  of  a    street.     The    filing    of    the    map 
showed  an  intention  to  dedicate,  but  nothing 
more,  while  the  filing  of  the  later  map  by  the 
investment  company,  Mitcheirs  successor,  evi- 
denced an  intention  to    withdraw   the    offer. 
Public  dedication  is  a  matter    between    the 
owner  and  the  public — not  between  the  grant- 
or and  his  vendees.     The  public  by  use  or 
by  formal  action  on  the  part  of  the  proper 
authorities  may  accept  an  offer  of  dedication 
of  a  park  or  street.     (Los  Angeles  v.   Kysor, 
125  Cal.  466,  58  Pac.  90;  Anaheim  v.  Langen- 
berger,  134  Cal.  608,  66  Pac.  855.)   It  is  un- 
doubtedly true  that  a  vendor  may  be  estopped 
to  deny  dedication  when  he  has  sold  property 
to  individuals  on  the  faith  of  a  recorded  map. 
^(any  of  the  authorities  so  holding  are  cited 
and  analyzed  in  the  recent  case  of  Davidow  v. 
Griswold,  23  Cal.  App.  189,  137  Pac.  619— a 
case  in  which  a  petition  for  hearing  in  this 
court  was  denied.     But  in  this  case  the  facts 
found  indicate  not  only    that    the    land    in 
controversy  was  not  used  as  a  street,  but  that 
a  part  of  it  could  not  be  so  used,  owing  to  the 
existence  of  the  flag  pole  and  telegraph  pole  at 
the  comer  of  the  space  afterward  occupied  by 
Mr.  Santos'  building.    So  far   as   the   public 
was  concerned,  Mitchell's  successor  had  the 
riglit  to  revoke  the  offer  of  dedication  if  it 
had  not  been  accepted  either  formally  or  by 
user.      (Schmitt  v.  San  Francisco,   100  Cal. 
307,  34   Pac.   961.)      This  was  done  by  the 
filing  and  recording  of    the    map    in    June, 
[283]  1903,  showing  Main  Street  as  a  uniform 
width  of  eighty  feet. 

But  the  matter  of  plaintiff's  private  ease- 
ment is  one  entirely  different.  Her  predeces- 
sors in  interest  bought  their  property  by  the 
Mitchell  map.  True,  the  first  deeds  passed 
before  the  map  was  recorded,  but  the  descrip- 
tions referred  to  the  map  and  recognized  the 
(existence  of  Mainn  Street  as  delineated  there- 
on. The  subsequent  recordation  of  the  said 
map  bound  Mitchell  and  his  successors  so  far 
as  the  sales  to  private  individuals  are  con- 
cerned. It  is  not  material  that  for  many 
years  a  warehouse  was  maintained  on  the 
property  now  owned  by  plaintiff  immediately 
adjoining  the  strip  of  land  now  claimed  by 
defendant  and  that  said  warehouse  had  no 
opening  toward  Main  Street.  Neither  is  it  of 
any  consequence  that  said  strip  of  land  had 
never  been  used  by  any  owner  of  "Reserva- 
tion" block.    At  the  time  plaintiff  purchased 


the  property  both  parcels  were  vacant  and 
there  was  nothing  of  record  to  show  an  ad- 
verse claim  to  the  easement  which  her  prede- 
cessors had  acquired  many  years  before,  ex- 
cept the  map  of  the  Fin  de  Siecle  Investment 
Company,  which  did  not  avail  against  her 
private  right.  We  are  of  the  opinion  that  the 
conclusion  of  law  with  reference  to  the  exist- 
ence of  an  easement,  which  we  have  quoted 
above,  is  justified  by  the  findings  and  that  the 
findings  upon  which  it  is  based  are  supported 
by  the  evidence.  (See  Danielson  v.  Sykes, 
157  Cal.  689,  28  L.R.A.(N.S.)  1024,  109  Pac. 
87.) 

It  is  the  earnest  contention  of  appellant 
that  the  plaintiff  is  estopped  from  asserting 
her  right  to  the  easement  in  question  becaus«* 
without  objection  she  permitted  valuable  im- 
provements to  be  constructed  by  him  in  good 
faith  upon  the  property  which  he  believed  to 
be  his  own.  The  court  found  that  plaintiff's 
property  was  in  the  possession  of  her  tenants 
during  the  period  of  the  construction  of  tht* 
buildings  by  defendant.  It  was  further 
found:  "That  the  plaintiff  does  not  reside 
in  the  city  of  Turlock,  but  resided  in  the  state 
of  Washington  at  the  time  of  the  construction 
of  the  first  building  and  had  no  knowledge 
thereof,  but  was  for  a  short  time  in  the  town 
of  Turlock  at  or  some  time  during  the  time 
of  the  construction  of  the  second  building, 
and  her  only  notice  or  knowledge  of  such  con- 
struction was  derived  from  a  brief  visit  at 
said  time  to  Turlock." 

[284]  We  know  of  no  principle  of  law  which 
charges  a  landlord  with  the  knowledge  of  ten- 
ants in  a  case  of  this  kind.  The  tenants  were 
not  bound  to  protect  the  easements  apper- 
taining to  the  land  occupied  by  them  nor  to 
communicate  to  Josephine  Eltinge  the  news 
that  buildings  were  in  course  of  construction 
on  the  land  adjoining  her  property;  but  even 
if  we  regard  their  knowledge  as  hers  and  con- 
sider that  she  occupied  the  same  position  as 
that  which  would  have  been  hers  had  she  been 
personally  upon  her  land  during  the  erection 
of  both  buildings,  nevertheless  we  do  not  see 
how  she  would  have  forfeited  her  rights  by 
failing  to  protest  against  the  acts  of  the  de- 
fendant before  the  completion  of  the  build- 
ings. The  rights  of  plaintiff  depended  upon 
matters  of  record  which  were  equally  open  to 
the  knowledge  of  both  the  plaintiff  and  the 
defendant.  "An  estoppel  cannot  exist  where 
the  knowledge  of  both  parties  is  equal  and 
nothing  is  done  by  the  one  to  mislead  the 
other."  (Elliott  on  Roads  and  Streets,  pp. 
669,  670,  quoted  in  Webb  v.  Demopolis,  9o 
Ala.  116,  136,  21  L.R.A.  62,  13  So.  289.)  The 
same  principle  is  annuonced  in  San  Leandro  v. 
Le  Breton,  72  Cal.  170,  177,  13  Pac.  405,  and 
in  Wolfe  v.  Sullivan,  133  Ind.  335,  32  X.  E. 
1017.  In  the  Carolina  Cent.  R.  Co.  v.  McCas- 
kill,  94  N.  C.  746,  764,  the  court  said:     "Mere 
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fiilence  while  a  trespasser  is  improving  real 
4:8tate  as  if  it  were  his  own,  while  it  may  bus- 
tain  a  claim  for  the  value  of  such  improve- 
ments made  in  good  faith  cannot  be  allowed  to 
transfer  the  property  itself  to  the  usurping 
occupant."  So,  in  this  case,  mere  silence  on 
the  part  of  the  owner  of  the  easement  did  not 
confer  her  title  upon  the  builder  of  the  houses 
upon  the  strip  of  land  adjoining  her  own. 
Bigelow  further  states  the  rule  in  the  follow- 
ing language  (page  660)  :  ''It  is  settled  law 
that  standing  by  in  silence  will  not  bar  a  man 
from  asserting  a  title  of  record  in  the  public 
registry  or  other  like  office,  so  long  as  no  act 
is  done  to  mislead  the  other  party;  there  is 
no  duty  to  speak  in  such  a  case."  Undoubt- 
edly one  is  culpable  who  by  his  silence  leads 
another  to  believe  in  the  existence  of  a  state 
of  facts  in  reliance  upon  which  the  other  acts 
to  his  prejudice.  Such  person  is  estopped  by 
silence.  (16  Cyc.  684;  Tobias  v.  Morris,  126 
Ala.  535,  551,  28  So.  617;  Bigelow  on  Estop- 
pel, 6th  ed.  648.)  But  there  must  be  some- 
thing wilful  or  culpable'  in  the  silence,  which 
allows  another  to  place  himself  in  an  unfavor- 
able position  on  the  [285]  faith  or  under- 
standing of  a  fact  which  the  person  remain- 
ing silent  can  contradict.  This  is  the  doc- 
trine of  Pickard  v.  Sears,  6  Ad.  &  El.  469,  35 
E.  C.  L.  115,  112  Eng.  Rep.  (Reprint)  179, 
which  is  discussed  in  the  text  of  Bigelow 
cited  above.  The  silence  of  plaintiff  in  the 
case  before  us  did  not  deprive  Mr.  Santos  of 
any  information  which  she  was  bound  to  give 
him.  Her  title  was  a  matter  of  record  as 
much  open  to  his  knowledge  as  to  hers. 

No  other  assignments  of  error  require  no- 
tice. 

As  the  judgment  is  not  affected  by  the  er- 
roneous conclusion  of  law  that  the  area  in- 
volved is  part  of  a  public  street,  the  judgment 
and  order  are  affirmed. 

Shaw,  Henshaw,  Sloss,  Lawlor,  J  J.,  and 
Angelotti,  C.J.,  concurred. 

Rehearing  denied. 


NOTE. 

The  reported  case  holds  that  an  offer  to 
dedicate  land  to  the  public  for  street  purposes 
is  evidenced  by  the  filing  of  a  map  on  which 
the  lots  and  streets  are  delineated,  but  that, 
where  the  offer  so  made  has  not  been  accepted 
by  the  public,  either  formally  or  by  user,  a 
successor  in  title  to  the  original  dedicator  has 
the  right  to  revoke  the  offer  of  dedication. 
And  it  is  held  that  an  intention  to  revoke  is 
evidenced  and  the  revocation  is  accomplished 
by  the  filing  and  recording  of  a  new  map  o! 
the  property,  which  alters  the  dimensions  of 
a  certain  street  and  blocks  shown  thereon. 
However,  the  court  also  holds  that  as  a  ven- 
dor is  estopped  to  deny  his  dedication  when 
he  has  sold  property  to  individuals  on  the 


faith  of  a  recorded  map,  the  original  map  as 
recorded  is  binding  on  the  original  dedicator 
and  his  successors  in  title  so  far  as  sales  to 
private  individuals  thereunder  before  its  rec- 
ordation have  resulted  in  the  existence  of  an 
easement  in  favor  of  such  a  purchaser.  For 
a  general  discussion  of  the  right  of  a  dedi- 
cator to  revoke  a  dedication  of  land  to  public 
use,  see  the  note  to  Jacobs'  Pharmacy  Co.  v. 
Luckie,  reported  ante,  this  volume,  at  page 
1106. 
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Bedioation  ^  Neoeaalty  of  Aoeeptanee. 

A  common -law  dedication  is  complete  only 
upon  acceptance. 

[See  8  R.  C.  L.  tit.  Dedication,  p.  898.] 

What  Conatitiitea  Aooeptanee. 

An  express  acceptance  may  be  shown  by 
some  order,  resolution,  or  action  of  the  pub- 
lic authorities  made  and  entered  of  record; 
while  an  implied  acceptance  of  a  dedication 
may  be  inferred  from  the  acts  of  the  public 
authorities  in  treating  the  land  offered  as 
public  property. 

Necesaity  of  Aooeptanoe. 

The  mere  filing  of  a  plat  showing  the  ex- 
istence of  streets  which  the  owner  had  once 
offered  to  dedicate  will  not,  where  nothing 
else  was  done  by  the  municipality,  show  an 
acceptance. 
Presvinption  aa  to  Aooeptanee. 

Where  the  streets  and  alleys  of  a  subdivi- 
sion are  dedicated  to  the  public,  an  accept- 
ance of  the  principal  streets  by  the  munici- 
pality raises  a  presumption  that  the  others 
nave  been  accepted,  but  this  presumption  can- 
not prevail,  where  the  acceptance,  except  as 
shown  by  the  filing  of  a  map  showing  all  the 
streets,  was  limited  to  the  streets  in  part  of  & 
subdivision,  and  defendants  held  open  and 
notorious  possession  of  others  for  at  least 
thirty  years. 

Revocation  of  Bedioation  —  Beath  of 
Bedioator. 

The  death  of  a  dedicator  of  public  streets 
impliedly  revokes  his  offer  of  dedication. 
[See  note  at  end  of  this  case.] 
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Error  to  Superior  Court,  Cook  county: 
Deveb,  Judge. 

Two  actions  to  quiet  title.  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Company,  and 
Mechanical  Rubber  Company,  plaintiffs,  re- 
spectively, and  City  of  Chicago,  defendant  in 
each  action.  Judgments  for  plaintiffs.  De- 
fendant brings  error.  Causes  consolidated. 
The   facts  are  stated  in  the  opinion.     Af- 

FIKMXSD. 

WilHam  H.  Sexton,  'Nicholas  Michels  and 
A,  L.  Gettya  for  plaintiff  in  error. 

Ela,  Orover  d  March  and  Frank  R,  Grover 
for  defendants  in  error. 

[25]  Cooke,  J. — The  defendants  in  error, 
the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  and  the  Mechanical  Rubber  Com- 
pany, are  each  in  the  possession  of  and  claim- 
ing to  own  separate  portions  of  certain  strips 
of  land  sixty-six  feet  in  width  located  in  the 
city  of  Chicago,  one  of  which  strips  is  in 
the  line  of  West  Ohio  street  extended  and  the 
other  in  the  line  of  Washtenaw  avenue  ex- 
tended. On  November  23,  1911,  each  of  the 
defendants  in  error  filed  its  bill  in  chancery 
in  the  superior  court  of  Cook  county  to  quiet 
title  to  those  portions  of  said  strips  of  which 
it  was  in  possession  and  to  which  it  claimed 
title.  The  causes  were  referred  to  a  master, 
and  upon  the  filing  of  the  master's  report 
decrees  were  entered  granting  the  relief 
sought  by  the  respective  bills.  The  city  of 
Chicago,  which  was  made  a  defendant  in  each 
bill,  sued  out  writs  of  error  from  this  court 
to  review  thc^8e  proceedings,  and  as  each  case 
depends  upon  the  same  state  of  facts  the 
causes  have  been  consolidated  in  this  court. 

The  only  question  to  be  determined  is 
whether  the  strips  in  question  are  public 
streets  of  the  city  of  Chicago  or  the  private 
property  of  defendants  in  error  to  the  extent 
of  their  respective  possessions.  One  of  the 
strips  extends  east  and  west  along  the  center 
line  of  a  quarter  section  of  land  formerly 
owned  by  Edward  Wright  and  Joseph  D.  Web- 
ster, and  thc^  other  extends  a  short  distance 
north  from  tliis  strip  and  at  right  angles  to 
it.  Tlio  -parties  have  confined  their  contro- 
versy in  this  court  to  the  strip  extending  east 
and  west  and  claimed  by  the  city  to  be  a 
part  of  West  Ohio  street. 

In  the  year  1852  Wright  and  Webster,  who 
owned  the  land  as  tenants  in  common,  filed 
in  the  office  of  the  recorder  [26]  of  deeds  of 
Cook  county  a  plat  of  a  subdivision  of  said 
quarter  section,  which  adjoined  the  city  of 
Chicago  on  the  west.  It  is  conceded  by  the 
parties  that  this  was  not  a  statutory  plat, 
and  that  if  there  was  any  offer  of  dedication 
it  constituted  no  more  than  a  common  law 
offer.     By  this  plat  the  quarter  section  was 
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subdivided  into  sixteen  lots  or  blocks.  One 
strip  was  shown  on  this  plat  extending  east 
and  west  through  the  center  of  the  quarter 
section.  Three  strips  were  shown,  extending 
through  the  quarter  section  north  and  south 
and  equidistant  east  and  west.  It  is  con- 
tended that  the  plat  does  not  contain  sufficient 
data  to  indicate  that  it  was  the  intention  of 
the  makers  of  the  plat  to  dedicate  these  strips 
to  the  use  of  the  public.  The  record  is  in 
such  condition  as  to  make  it  difficult  to  de- 
termine the  intention  of  the  makers  of  the 
plat  in  this  respect.  A  plat  attached  to  each 
of  the  bills  was  offered  in  evidence  before  the 
master  and  was  considered  by  the  master  and 
the  chancellor.  It  is  conceded  that  this  plat 
is  not  an  exact  copy  of  the  original.  Another 
plat  appears  in  a  supplemental  record  filed 
in  the  case  of  the  Chicago,  Milwaukee  and 
St.  Paul  Railway  Company  which  purports 
to  be  a  copy  of  the  original,  but  while  the 
parties  stipulate  that  this  plat  was  filed  as 
an  exhibit  with  the  master's  report,  no  refer- 
ence was  meule  to  the  same  in  the  report  of 
the  master  and  it  does  not  appear  from  the 
record  that  it  was  ever  offered  in  evidence 
or  was  before  the  master  for  consideration. 
The  plat  attached  to  the  bills  and  considered 
by  the  master  is  insufficient  to  show  an  in- 
tention to  dedicate  the  strips  indicated  to  a 
public  use,  whereas  the  plat  contained  in  the 
supplemental  record,  but  which  we  are  unable 
to  find  was  introduced  in  evidence  or  consid- 
ered by  the  master  or  by  the  chancellor,  is 
sufficient,  under  our  holdings,  to  show  an  in- 
tention to  dedicate  the  strips,  including  the 
one  in  question,  as  public  streets.  Owing  to 
the  condition  of  the  record  we  are  unable 
to  decide  that  question,  but  assuming,  as  a 
basis  for  the  decision  of  the  other  questions 
involved,  that  the  [27]  plat  does  constitute 
a  valid  common  law  offer  of  dedication,  the 
strip  'in  question  was  never  dedicated  as  a 
public  street  for  the  reason  that  the  offer 
of  dedication  was  not  accepted. 

At  the  time  of  the  filing  of  the  plat  by 
Wright  and  Webster  the  quarter  section  so 
subdivided  was  outside  the  corporate  limits 
of  the  city  of  Chicago.  In  1869  the  legisla- 
ture annexed  this  subdivision  to  the  city  of 
Chicago.  At  the  time  this  plat  was  made 
a  highway  known  as  Whisky  Point  road  ex- 
tended diagonally  across  the  quarter  section 
from  a  point  about  forty  rods  north  of  the 
south-east  corner  thereof  to  a  point  about 
twenty  rods  south  of  the  northwest  corner 
thereof.  This  was  an  open,  traveled  public 
highway,  and  at  the  time  this  subdivision 
was  annexed  to  the  city  of  Chicago,  the  legis- 
latiu*e  changed  the  name  of  this  highway  to 
Grand  avenue,  and  it  has  since  been  known 
by  that  name.  From  the  time  the  plat  was 
made,  in  1852,  until  some  time  after  the  an- 
nexation to  the  city  of  Chicago,  this  quarter 
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section  was  vacant,  unimproved  land  and 
had  no  street  or  highway  through  it  any- 
where except  Whisky  Point  road,  or  Grand 
avenue.  This  highway  was  not  shown  or 
indicated  upon  the  plat  made  by  Wright  and 
Webster.  It  appears  that  the  first  improve- 
ments made  in  this  subdivision  were  along 
Grand  avenue  a  number  of  years  after  the 
subdivision  became  a  part  of  the  city,  the 
exact  time  not  being  shown.  Certain  of 
the  strips  of  land  shown  upon  the  plat  of 
Wright  and  Webster  north  of  Grand  avenue 
were  opened  by  the  public  and  used  as  streets. 
No  streets  have  been  opened  in  any  portion 
of  this  subdivision  south  of  Grand  avenue. 

Defendants  in  error  and  their  grantors  have 
been  in  the  open,  continuous,  adverse  and  un- 
disputed possession  of  the  strip  of  land  in  con- 
troversy here  for  thirty  years,  each  having 
used  the  portion  claimed  by  it  in  connection 
with  the  adjoining  land  owned  by  it.  It  is 
stipulated  that  prior  to  the  taking  of  posses- 
sion of  this  strip  by  the  defendants  in  error 
or  their  grantors  the  same  was  vacant  and 
unoccupied  [28]  and  had  been  abandoned  for 
more  than  twenty  years,  and  that  since  the 
year  1852  there  has  been  no  assumption,  or 
pretension  of  assumption,  of  any  possession 
or  interest  in,  claim  or  title  to  said  strip 
by  any  person  or  persons  or  corporations 
other  than  the  defendants  in  error  and  their 
immediate  grantors.  The  parties  further 
stipulate  that  no  part  or  parcel  of  said  strip 
has  ever  been  traveled  or  used  as  a  public 
highway,  or  has  ever  been  graded,  accepted 
or  in  any  way  worked  or  improved  by  any 
municipal  authority  or  officers  as  a  public 
highway;  that  directly  east  of  said  strip 
and  within  the  line  of  the  strip  extended, 
which  would  also  be  within  the  line  of  West 
Ohio  street  extended,  there  is  a  stone  quarry, 
which  has  been  excavated  to  a  depth  of 
more  than  one  hundred  feet,  and  an  engine 
house  used  in  connection  therewith,  and  that 
the  same  has  been  in  the  actual  and  continu- 
ous use  as  such  for  more  than  twenty  years 
last  past  by  private  persons  or  corporations 
other  than  the  city  of  Chicago.  The  strip 
in  question,  and  that  part  of  it  extended 
which  includes  the  stone  quarry  and  engine 
house,  are  south  of  Grand  avenue. 

The  city  bases  its  contention  that  the  offer 
to  dedicate  ^his  strip  has  been  accepted  upon 
two  grounds:  (1)  That  in  1872  the  city  of 
Chicago  caused  and  permitted  to  be  made  a 
map  similar  to  the  recorded  plat  of  Wright 
and  Webster,  designating  upon  the  said  map 
as  Ohio  street  the  strip  of  land  running  east 
and  west  through  the  subdivision,  which  in- 
cludes the  atrip  in  question,  and  thereafter, 
and  up  to  the  present  time,  has  caused  and 
permitted  such  map,  or  duplicates  thereof,  to 
remain  on  file  as  a  part  of  the  records  of  the 
map  department  of  the  city  of  Chicago  and 


as  a  part  of  the  public  records  of  the  eitj, 
and  that  said  strip  has  for  fifteen  years 
and  more  last  past  appeared  upon  the  public 
maps  of  Cook  county  and  the  city  of  Chicago 
as  a  part  of  West  Ohio  street,  and  that  under 
the  ordinances  of  the  city  of  Chicago  the 
property  on  both  sides  of  said  street  has  been 
given  appropriate  numbers,  which  are  shown 
upon  [29]  the  public  maps  of  the  city;  and 
(2)  that  as  within  the  past  thirty  years 
streets  have  been  opened  and  improved  in  this 
subdivision  north  of  Grand  avenue  and  were 
thus  accepted,  it  must  be  presumed  that  all 
the  streets  in  the  subdivision  have  been  accept- 
ed. 

A  common  law  dedication  is  only  complete 
upon  acceptance.  An  express  acceptance  may 
be  shown  by  some  order,  resolution  or  action 
of  the  public  authorities  made  and  entered 
of  record,  or  it  may  be  implied  by  acts  of 
the  public  authorities  recognizing  the  exist- 
ence of  the  street  and  treating  it  as  a 
public  highway,  but  in  either  event  the  proof 
of  acceptance  must  be  unequivocal,  clear  and 
satisfactory.  Chicago  v.  Drexel,  141  111.  89, 
30  N.  E.  774;  Carlinville  v.  Castle,  177  111. 
105,  52  N.  E.  383,  69  Am.  St.  Rep.  212;  Peo- 
ple v.  Johnson,  237  111.  237,  86  N.  E.  676; 
Princeton  v.  Gustavson,  241  111.  566,  89  N. 
E.  653.  In  this  case  there  was  no  express 
acceptance  shown  by  any  order,  resolution  or 
action  of  the  public  authorities  made  and 
entered  of  record.  In  advancing  the  doctrine 
that  acceptance  may  be  implied  from  the  act-* 
of  the  public  authorities  in  recognizing  the 
existence  of  the  street  and  treating  it  as 
such,  the  city  relies  wholly  upon  the  action 
of  the  map  department  in  making  a  reproduc- 
tion of  the  plat  filed  by  Wright  and  Webster 
and  indicating  thereon,  through  the  strip  in 
question,  a  street  which  is  designated  as  West 
Ohio  street,  and  placing  upon  the  adjoining 
property,  on  each  side  of  the  strip,  appropri- 
ate numbers.  This  act,  alone,  is  not  sufficient 
to  constitute  an  acceptance  of  a  common-lav 
offer  of  dedication.  Authorities  have  been 
cited  where  the  proof  of  making  such  maps 
has  been  considered,  in  connection  with  the 
proof  of  other  acts  on  the  part  of  a  city  as 
implying  an  acceptance  of  the  ofiTer  of  dedica- 
tion, but  we  have  not  been  referred  to  any 
case  which  holds  that  the  making  and  filincr 
of  such  a  map,  alone,  is  sufficient  to  establish 
an  acceptance.  The  making  and  tiling  of  such 
a  map  by  some  employee  of  the  city  would  not 
be  sufficient  to  bind  the  city,  and  is  therefore 
not  sufficient  proof,  in  [30]  itself,  of  an  ac- 
ceptance of  an  offer  of  dedication  on  the  part 
of  the  city. 

In  support  of  the  second  ground  relied  up- 
on, the  city  seeks  to  apply  the  doctrine  an- 
nounced in  Kimball  v.  Chicago,  253  111.  10.>, 
97  N.  E.  257.  that  where  it  clearly  appear* 
that  the  principal  streets  and  alleys  of  a  sub- 
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division  have  been  accepted  by  the  munici- 
pality the  presumption  then  obtains  that  all 
the  streets  and  alleys  of  the  subdivision  have 
been  accepted,  unless  there  is  sometliing  that 
shows  the  acceptance  was  limited.  The  doc- 
trine there  announced  is  the  correct  one,  and 
as  applied  to  the  facts  in  this  case  discloses 
that  there  has  been  no  acceptance  on  the  part 
of  the  municipality  of  the  streets  designated 
on  that  part  of  the  plat  lying  south  of  Grand 
avenue.  At  the  time  of  the  filing  of  the  bills 
herein  fifty-nine  years  had  elapsed  since  the 
filing  of  the  plat  by  Wright  and  Webster. 
During  all  that  time  the  strips  of  land  in- 
dicated on  that  plat  lying  south  of  Whisky 
Point  road  or  Grand  avenue  were  either  va- 
cant, unoccupied  and  abandoned^  or,  as  has 
been  the  case  for  at  least  thirty  years  past, 
were  in  the  open,  continuous,  adverse  and 
undisputed  possession  of  private  persons  or 
corporations  other  than  municipalities,  and 
during  all  that  time  no  act  was  done  on  the 
part  of  the  city  of  Chicago  or  of  the  public, 
aside  from  the  making  and  filing  of  the  maps 
referred  to,  which  would  indicate  any  inten- 
tion to  accept  the  offer  of  dedication.  It  does 
not  appear  when  the  strips  of  land  north  of 
Grand  avenue  were  opened  and  improved  as 
public  streets.  Edward  Wright,  one  of  the 
dedicators,  died  September  24,  1873.  If  his 
death  occurred  before  the  acceptance  of  the 
offer  of  dedication  as  to  any  of  these  streets 
the  offer  to  dedicate  was  revoked,  by  impli- 
cation, by  his  death.  (People  v.  Johnson, 
supra.)  In  any  event,  and  even  though  the 
streets  north  of  Grand  avenue  were  opened 
and  improved  before  the  death  of  Edward 
Wright,  the  city  clearly  showed  its  intention 
of  accepting  only  those  streets  lying  north  of 
Grand  avenue,  and  after  having  permitted 
[31]  conditions  to  remain  as  they  have  been 
since  the  annexation  of  this  territory  in  1869 
down  to  the  present  time,  it  cannot  now  be 
permitted  to  insist  that  merely  by  accepting 
the  streets  north  of  Grand  avenue  it  thereby 
accepted  those  lying  south  of  that  street. 

The  decree  of  the  superior  court  in  each 
of  the  consolidated  causes  is  affirmed. 

Decrees  affirmed. 


NOTE. 

It  is  held  in  the  reported  case  that  a  plat 
of  ground  which  it  is  conceded  is  not  a 
statutory  plat,  and  to  which,  therefore,  the 
rules  of  the  common  law  apply,  is  a  common- 
law  offer  to  dedicate  the  streets  marked  there- 
on to  the  public  use,  and  that  an  acceptance 
thereof, .  express  or  implied,  is  essential  in 
order  to  render  the  dedication  complete.  And 
the  court  holds  that  the  death  of  a  maker  of 
the  plat,  or  dedicator,  prior  to  the  acceptance 
of  the  dedication  of  the  streets,  operates  as 


an  implied  revocation  of  the  offer  of  dedica- 
tion. An  exhaustive  discussion  of  the  cases 
decisive  of  the  right  of  a  dedicator  to  revoke  a 
dedication  of  land  to  public  use  will  be  found 
in  the  note  to  Jacobs*  Pharmacv  Co.  v.  Luckie, 
reported  ante,  this  volume,  at  page  1105. 
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70  Oregon  226;  15^  JPac.  301, 


Injuaotion  ~  Snbjeets     of    Relief  ~  In« 
terference  'with  Easement. 

Upon  proper  application,  a  court  of  equity 
will  enjoin  interference  with  an  owner's  ease- 
ment when  the  injury  complained  of  is  ir- 
reparable, the  intermeddling  continuous,  or 
the  remedy  at  law  for  damages  inadequate. 

Jnrisdiotion  ~  Waiver  of  Objeotioit  — 
Failure  to  Demur. 

Where  defendant  fails  to  demur  for  lack 
of  equitable  jurisdiction  of  the  subject-mat- 
ter to  a  complaint  to  protect  an  easement, 
and  also  joins  in  an  application  for  equitable 
relief,  any  objection  on  that  ground  is  waived. 

Agency  ~  Power  of  Agent  —  Holding 
Ont. 

The  authority  of  an  agent  to  bind  his  prin- 
cipal in  contracts  with  a  third  party  is  meas- 
ured, not  only  by  the  agent's  express  delega- 
tion of  power,  but  also  that  which  he  is  held 
out  by  the  principal  as  possessing,  provided 
the  third  party  had  reason  to  believe  and 
did  believe  the  agent  was  acting  within  his 
authority,  and  such  party  would  sustain  a 
loss  if  the  contract  were  not  binding  upon 
the  principal. 

Same. 

In  a  suit  to  determine  an  adverse  interest 
in  realty,  evidence  held  sufficient  to  show 
that  the  owmer  of  land  knowingly  permitted 
intending  purchasers  to  believe  that  the 
printed  plat  thereof  shown  to  them  by  his 
agent  had  been  duly  recorded,  and  also  that 
he  held  out  such  agent  as  his  general  agent 
in  negotiating  sales. 

Dedication  ~  By  Parol  ~  Proof. 

To  establish  a  parol  dedication,  evidence 
must  be  adduced  tending  to  substantiate  a 
clear  intention  to  devote  some  particularly 
described  land  to  a  public  use. 

Same. 

In  a  suit  to  determine  an  adverse  interest 
in  realty,  evidence  held  sufficient  to  show  an 
intention  on  the  part  of  the  o^'ner  of  lots, 
.selling  them  through  an  agent,  to  make  a 
parol  dedication  to  the  public,  as  indicated 
upon   a   printed   plat   shown   purchasers,   of 
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parts  of  certain  streets  bordering  on  certain 
blocks  as  highways  sixty  feet  in  width. 

Rislit    to    Revoke    Dedication    —    Sale 
with  Ref  erenoe  to  Plat. 

Where  the  owner  of  land  surveys  it  into 
lots,  blocks,  and  streets,  and  prepares  a  map 
thereof,  showing  streets  of  certain  width, 
which  he  exhibits  to  intending  purchasers, 
who  bought  before  he  changed  his  mind  as 
to  the  width  of  the  streets,  and  superseded 
the  map  which  he  had  exhibited  by  a  recorded 
plat  differing  therefrom  as  to  the  width  of 
the  streets,  he  irrevocably  dedicates  to  the 
public  the  highways  as  snown  by  the  map, 
without  acceptance  by  any  corporate  authori- 
ty, as  such  circumstances  create  an  estoppel 
in  pais. 

[See  note  at  end  of  this  case.] 

Evidenee     ^     Seoondary     Evidenoe     — 
Maps. 

Under  L.  O.  L.  §  712,  providing  that  there 
shall  be  no  evidence  of  the  contents  of  a  writ- 
ing, other  than  the  writing  itself,  except 
when  the  original  is  in  the  possession  of  the 
party  against  whom  the  evidence  is  offered, 
and  he  withholds  it  upon  notice  to  produce, 
and  when  the  original  cannot  be  produced 
by  the  party  by  whom  the  evidence  is  offered 
in  a  reasonable  time  with  proper  diligence, 
and  its  absence  is  not  owing  to  his  neglect 
or  default,  in  a  suit  to  determine  an  adverse 
interest  in  realty,  where  the  width  of  streets 
was  in  question,  the  point  being  whether 
the  owner  of  land,  selling  it,  had  represented, 
by  exhibiting  a  printed  map,  that  streets 
were  of  a  certain  width,  two  duplicates  of 
the  printed  map  exhibited  to  the  purchaser  of 
the  original  plat  of  the  district  are  admissi- 
ble in  evidence  for  plaintiff,  though  he  offered 
no  testimony  to  explain  his  failure  or  inabil- 
ity to  produce  the  original  from  which  the 
copies  were  made,  since  copies  of  printed 
duplicates   are   admissible. 

Dedication  ^  Estoppel  to  Deny  —  Eri- 
dence. 

In  a  suit  to  determine  an  adverse  interest 
in  realty,  where  plaintiff  was  seeking  to 
establish  that  certain  streets  on  which  his 
lots  abutted  were  sixty  feet  in  width,  and  be- 
fore delivery  of  his  deed  the  original  pur- 
chaser from  the  owner,  who  dedicated  the 
ways,  had  examined  the  block,  stepped  the 
width  of  the  highways  bordering  them,  found 
them  to  be  sixty  feet,  and  saw  them  marked 
out  with  white  stakes  similar  to  one  received 
in  evidence,  his  attention  being  then  attracted 
to  the  post,  the  admission  in  evidence  of 
testimony  relating  to  the  stakes,  as  marking 
the  lines  of  one  of  the  streets,  is  proper. 

Riskt  to  Assert  Dedication  ~  Bar  by 
Iiimitations. 

Where  the  successor  in  title  of  the  original 
owner  of  lands,  who,  before  selling,  plats 
them  so  as  to  dedicate  highways  to  the  pub- 
lic, does  not  improve  or  encroach  on  such 
highways,  the  statute  of  limitations  never 
begins  to  run  against  the  right  of  the  succes- 
sor in  title  of  an  original  purchaser  from  the 
original  owner  to  insist  on  the  mainte- 
nance of  the  highways,  since  the  grantees  of 
a  dedicator  may  extinguish  the  right  of  the 


public  in  a  street  only  by  an  unlawful  en- 
croachment thereon  for  a  term  equal  to  the 
period  of  the  statute  of  limitations,  which 
purpresture  raises  an  estoppel. 

Implied  Acceptance  of  Dedication. 

A  formal  acceptance  of  a  dedication  of  a 
street  is  unnecessary,  since  approval  by  the 
municipality  will  be  implied. 

[See  3  Ann.  Ca«.  792;  129  Am.  St.  Rep. 
609.] 

Estoppel  to  Deny  Dedication. 

Where  the  grantee  of  lands  from  an  owner, 
who  by  exhibiting  a  plat  to  intending  pur- 
chasers had  dedicated  hi^ways  marked  there- 
on, could  have  ascertained  l^e  fact  by  white 
stakes  driven  in  the  ground,  to  mark  the 
borders  of  the  highways,  so  as  to  induce  an 
inquiry  as  to  the  source,  nature,  and  extent 
of  the  easements,  such  grantee  is  estopped  to 
deny  that  the  original  owner  had  made  a 
parol  dedication  binding  upon  it,  although 
it  secured  title  for  valuable  ccmsideration 
by  mesne  conveyances. 

Appeal  from  Circuit  Court,  Clatsop  county: 
Eakin,  Judge. 

Action  to  determine  adverse  interest  in  real 
property.  H.  B.  Nicholas,  plaintiff,  and  Title 
and  Trust  Company,  defendant.  From  judg- 
ment rendered,  both  parties  appeaL  Modi- 
fied. 

[228]  This  is  a  suit  to  determine  an  ad- 
verse interest  in  real  property.  The  com- 
plaint alleges  in  effect  that  the  plaintiff,  H. 
B.  Nicholas,  is  the  owner  and  in  the  posses- 
sion of  block  23  in  Gearhart  Park,  Clatsop 
County,  Oregon;  that  this  block  is  bounded 
on  the  east  by  Summit  Avenue,  which  is  60 
feet  wide,  and  on  the  south  by  Seventh  Street, 
of  the  same  width;  that  plaintiff  has  an 
easement  in  and  a  right  to  the  use  of  the 
avenue  and  street  mentioned  to  their  full 
width  bordering  upon  that  block;  that  the 
defendant,  the  Title  &.  Trust  Company,  a  cor- 
poration, claims  all  that  part  of  Seventh 
Street  so  described,  the  east  half  of  Sununit 
Avenue  at  the  place  [229]  specified,  and  also 
some  interest  in  such  block,  which  claims  are 
without  right  and  void. 

The  answer  denies  the  material  averments 
of  the  complaint,  and  alleges  in  substance 
that  Summit  Avenue  is  only  25  feet  wide,  and 
that  Seventh  Street  does  not,  and  never  did. 
extend  south  of  the  block  mentioned,  setting 
forth  the  facts  whereby  the  defendant  asserts 
a  title  to  the  land  joining  the  block  on  the 
south,  and  also  the  premises  bounded  by  a  line 
25  feet  east  of  the  east  border  of  the  block 
specified.  The  prayer  of  the  answer  is  in 
part: 

"That  plaintiff  be  forever  barred  and  es- 
topped from  making  or  asserting  any  claim  in 
or  to  said  property  and  the  use  and  enjoy- 
ment of  said  streets,  otherwise  than  are  set 
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forth  and  described  in  the  duly  recorded  map 
and  plat  thereof." 

The  reply  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  whereupon  the 
cause  was  tried,  resulting  in  a  decree  estab- 
lisliing  Seventh  Street  south  of  block  23  to  be 
60  feet  wide,  and  Summit  Avenue  east  of  that 
block  to  be  only  25  feet  in  width,  and  both 
parties  appeal. 

William  D.  Fenton,  Ben  C.  Dey  and  Ken- 
neth L.  Fenton  for  appellant. 

R.  W.  Nicholas^  W.  C.  Nicholas  and  Newton 
McCoy  for  respondent. 

MooBE,  C.J.  (after  stating  the  facts). — The 
evidence  shows  that  in  the  year  1888  M.  J. 
Kinney  purchased  a  large  tract  of  land  in 
Clatsop  [230]  County,  Oregon,  bordering  on 
the  Paci^c  Ocean,  and  soon  thereafter  caused 
a  part  of  the  premises  to  be  surveyed  into 
lots,  blocks,  streets,  etc.  A  map,  purporting 
to  set  forth  the  outlines. of  the  survey,  was 
prepared,  and  1,000  copies  were  printed,  and 
entitled : 

"Gearhart  Park,  as  laid  out  and  recorded 
by  M.  J.  Kinney,  Clatsop  Co.,  Oregon.  Regu- 
lar lots,  50x100.  Scale,  1  inch  300  ft.  W. 
I.  Crawford,  Gen.  Agt.  Gearhart  Park,  Sea- 
side, Oregon." 

The  printed  plat  contains  lines  represent- 
ing cross-streets  extending  from  Cottage  Ave- 
nue on  the  west  to  the  Astoria  &  South  Coast 
Railroad  on  the  east,  which  streets  are  num- 
bered, commencing  at  the  north,  from  First  to 
Twelfth,  respectively.  Block  23,  as  indicated, 
is  situated  immediately  east  of  a  creek  and 
bounded  on  the  north  by  Sixth  Street,  on  the 
east  by  Summit  Avenue,  and  on  the  south  by 
Seventh  Street,  each  being  designated  by  par- 
allel lines  which,  according  to  the  scale  speci- 
fied, represent  the  streets  as  being  60  feet  wide. 
The  map  referred  to  depicts  all  the  land  em- 
braced in  Gearhart  Park  as  segregated  into 
a  park,  lots,  blocks,  streets,  etc. 

Mr.  Kinney  and  his  wife,  on  August  21, 
1890,  duly  acknowledged  a  plat  of  Gearhart 
Park,  whereupon  the  east  end  of  Seventh 
Street  is  represented  as  terminating  at  the 
Btream  mentioned,  which  is  called  Neacoxie 
Creek.  Summit  Avenue  is  indicated  as  being 
the  first  highway  east  of  the  creek,  extending 
south  from  First  Street  to  the  southeast  cor- 
ner of  block  23,  and  is  marked  by  parallel 
lines  denoting  a  space  of  25  feet.  Kinney  and 
his  wife  on  September  2,  1890,  executed  to 
Mrs.  Winnie  H.  Waite  a  deed  conveying: 

"All  of  block  number  twenty-three  in  Gear- 
hart Park,  in  Clatsop  Coimty,  Oregon,  as 
said  park  has  been  laid  [231]  out  by  us  and 
recorded  in  the  office  of  the  recorder  of  con- 
veyances of  said  county." 

The  plat  so  acknowledged  was  filed  for  rec- 
ord  September  11,  1890,  and  Mrs.  Waite's 


deed  was  also  filed  for  the  same  purpose  No- 
vember 24th  of  that  year.  Mr.  Kinney,  in 
July,  1899,  appointed  Newton  McCoy  his 
agent  to  sell  lots  and  subscribed  his  name  to 
a  writing  which  so  far  as  material  herein 
reads: 

*'In  consideration  of  one  dollar  and  valu- 
able services  to  be  performed  by  said  Newton 
McCoy,  we  hereby  give  him  for  three  months 
from  the  date  hereof  the  exclusive  sale  of  the 
real  property  in  Gearhart  Park  at  the  prices 
indicated  upon  the  plat  of  said  park  hereto 
attached,  marked  'Exhibit  A,'  and  made  a 
part  hereof." 

The  plat  thus  referred  to,  with  the  mem- 
orandum attached,  was  duly  identified  and 
received  in  evidence,  and  is  a  duplicate  of  the 
printed  plat,  having  noted  thereon  in  red  ink, 
between  lines  representing  lots,  various  num- 
bers ranging  from  50  to  500.  Kinney  also 
conveyed  away  block  24,  which  lies  immedi- 
ately north  of  block  23,  but  is  separated  from 
it  by  Sixth  Street.  He  on  January  24,  1905, 
executed  to  the  Theo.  Kruse  Catering  Com- 
pany, a  corporation,  a  deed  of  all  lots,  blocks, 
and  tracts  in  Crearhart  Park  then  remaining 
unsold.  This  conveyance  included  all  the 
land  in  the  park  east  of  the  creek,  except 
blocks  23  and  24.  The  County  Court  of  Clat- 
sop  County  made  an  order,  January  3,  1900, 
vacating  all  the  streets  and  avenues  east  of  the 
creek  that  are  noted  on  the  recorded  plat, 
except  Sixth  Street  and  the  parts  of  Fifth 
Street  and  of  Summit  Avenue  which  are  north 
and  east  of  blocks  23  and  24.  All  the  unsold 
lots,  blocks  and  tracts  in  the  Park,  which 
were  so  owned  by  the  corporation  last  named, 
were  duly  transferred  by  mesne  conveyances 
to  the  defendant,  [232]  which  became  vested 
with  the  legal  title  thereto  March  29,  1910. 

Sixth  Street,  between  blocks  23  and  24,  was 
excavated  to  a  depth  of  15  feet  or  more  below 
the  surface  of  the  ground  at  that  place. 
Thereafter,  to  wit,  on  May  11,  1911,  Mrs. 
Waite  and  her  husband  executed  a  warranty 
deed,  conveying  "all  of  block  23  of  Gearhart 
Park,  in  Clatsop  County,  Oregon,"  to  the 
plaintiff,  who  had  paid  for  the  land  before  he 
examined  the  records  of  that  county,  and 
without  knowing  that  the  printed  plat  had 
not  been  recorded.  The  defendant  caused  a 
survey  to  be  made  of  its  real  property  east 
of  the  creek,  immediately  south  of  block  23 
when  extended  to  the  railroad,  and  on  Novem- 
ber 4,  1911,  acknowledged  a  map  thereof 
whereon  the  land  portrayed  is  designated  as 
"Woodland  Park  Addition  to  Gearhart  Park," 
which  plat  was  filed  for  record  on  the  13th 
day  of  that  month.  By  the  latter  survey  no 
street  borders  upon  the  south  line  of  block  23. 
No  improvement  of  any  highway  east  of  the 
creek  has  been  made,  except  on  Sixth  Street. 
Teams  drawing  wagons  have  passed  back  and 
forth  along  Summit  Avenue  for  some  distance 
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south  of  Sixth  Street,  though  much  of  the 
way  is  covered  with  standing  timber.  If  the 
angle  of  repose  be  assumed  as  45**,  and  Sum- 
mit Avenue  is  only  25  feet  wide,  as  decreed, 
it  would  necessarily  follow  that,  in  cutting 
down  that  highway  to  intersect  Sixth  Street, 
the  bottom  of  the  banks  of  the  excavation 
would  terminate  in  a  line  2^  feet  above  the 
grade  immediately  to  the  north. 

The  plaintiff  in  the  summer  of  1911  orally 
informed  the  defendant,  and  on  August  29, 
1912,  and  October  1st  of  the  latter  year,  re- 
spectively, gave  to  it  written  notices,  that  he 
claimed  and  should  attempt  to  establish  an 
easement  60  feet  in  width  on  the  east  and 
south  [233]  of  his  land.  No  acknowledgment 
of  his  claim  having  been  made,  this  suit  was 
instituted  May  5,  1913,  and  terminated  aa 
hereinbefore  mentioned.  E.  P.  Waite,  who 
negotiated  the  purchase  of  block  23  for  his 
wife,  testified  that  he  bought  the  land  from 
M.  J.  Kinney  through  the  latter's  agent,  W.  I. 
Crawford.  In  referring  to  the  printed  plat, 
a  duplicate  of  which  was  received  in  evidence, 
the  witness  stated  upon  oath  that  it  was  simi- 
lar to  the  one  which  he  saw  in  the  office  of 
such  principal  and  agent  at  the  time  he  pur- 
chased; that  in  company  with  Mr.  Crawford 
he  personally  examined  block  23  before  buying 
it  and  adverting  to  the  dedicated  highways  by 
which  the  land  was  bordered  he  stated: 

''And  at  the  time  my  understanding  with 
the  agent  was  that  there  were  60-foot  streets 
around  the  whole  block." 

Alluding  to  white  stakes  which  he  then  saw 
driven  in  the  ground  to  indicate  the  width  of 
such  streets,  and  comparing  them  with  a 
stake  which  had  been  received  in  evidence,  he 
testified: 

'*My  rememberance-  is  refreshed  by  this 
very  stake.  I  particularly  noticed  and  ob- 
served that  they  were  rather  larger  than  what 
was  ordinarily  put  into  plattings,  it  seemed 
to  me.     .     .    . 

**Q.  Do  you  rememl)er  any  representations 
that  were  made  with  respect  to  these  streets, 
further  than  what  is  shown  by  the  map? 

"A.  No;  I  think  nothing  more  than  that  I 
was  given  to  understand  that  they  were  all 
60-foot  streets.  Why  I  mentioned  this  is  the 
fact  that  in  buying  that  block,  as  the  building 
portion  was  shortened  on  the  west  side  by  the 
istream,  Neacoxie,  I  was  distinctly  informed 
that  the  streets  bordering  it  (the  block)  on 
the  south,  east  and  north  were  60  feet,  which 
would  exclude  any  one  building  closer  or  en- 
croaching on  my  block  lines,  thus  making  it 
more  desirable." 

[234]  On  cross-examination  this  witness 
was   asked: 

"You  bought  this  property  more  upon  your 
own  view  of  the  premises,  by  going  upon  it 
and  stepping  the  distances  off,  rather  than  by 
this  so-called  plat,  here  marked  'Plaintiff's 
Exhibit  A.* 


"A.  Yes,  sir;  except  by  stepping  distance! 
off. 

**Q.  You  were  not  guided  by  that  to  any 
extent? 

**A.  I  am  not  positive  but  when  Mr.  Craw- 
ford and  I  went  over  the  ground  that  he  had 
one  of  these  maps  [meaning  the  printed  plat] 
and  as  we  passed  along  and  would  look  at  a 
block  we  would  verify  it  on  the  map,  until 
I  made  my  selection.  We  must  have  had 
something  to  guide  us  as  well,  and  I  think 
he  used  one  of  these  public  plats,  which  he 
took  from  his  office  or  carried  in  his  pocket; 
but  they  had  them  distributed  all  around, 
you  know." 

This  witness  further  testified  that  lots  were 
offered  him  by  Mr.  Crawford  south  of  block 
23, 

The  plaintiff,  an  attorney,  testified  that, 
when  he  purchased  block  23,  he  found  th(> 
stake  set  to  mark  the  south  east  corner;  that 
60  feet  east  thereof  he  found  another  stake, 
which  he  subsequently  broke  off,  and  the  lat- 
ter post,  having  been  identified,  was  received 
in  evidence;  that  he  thereafter  found  north 
of  block  23  eight  other  white  stakes,  similar 
to  the  one  last  referred  to,  which  posts  were 
set  to  mark  the  corners  of  blocks  in  parallel 
lines  60  feet  apart,  designating  Summit  Ave- 
nue as  originally  surveyed  and  appearing  on 
the  printed  plat;  and  that  Mr.  Waite,  a 
brother-in-law,  showed  him  a  duplicate  of  the 
printed  plat  before  buying  the  block,  where 
upon  the  witness  advised  that  the  premises 
could  be  safely  purchased,  since  the  streets 
bordering  thereon  were  60  feet  in  width. 

W.  R.  Nicholas,  the  plaintiff*s  son,  who  is  a 
surveyor,  corroborates  his  father's  testimonj 
in  respect  to  the  discovery  of  the  stakes  and 
the  places  where  [235]  they  were  standing. 
This  witness  was  unable  to  find  any  stakes 
set  at  25  feet,  or  any  other  distance  leas  than 
60  feet,  east  of  the  west  line  of  Summit  Ave- 
nue, nor  could  he  find  any  stakes  east  of  the 
creek  marking  the  south  line  of  Seventh 
Street. 

M.  J.  Kinney  testified  that  he  never  dedi- 
cated or  intended  to  give  to  the  public  any 
real  property  south  of  block  23;  that  he  may 
have  had  an  agreement  with  some  intending 
purchasers  as  to  the  sale  of  lots,  but  did  not 
think  he  had  delivered  to  them  any  deeds  un- 
til the  plat  was  recorded;  that  he  marked  in 
lead  pencil  the  prices  to  be  demanded  for  lot? 
on  a  plat  which  he  gave  to  ^Ir.  Crawford,  who 
made  many  sales  for  him;  that  he  had  no 
surveys  made,  except  such  as  are  delineated 
on  the  recorded  plat;  and  that  he  never  in- 
tended to  dedicate  any  part  of  the  premises 
in  conformity  with  the  printed  plat,  in  refer- 
ring to  which  he  stated  upon  oath : 

''I  never  saw  this  plat  until  after  it  was 
printed. 

"Q   Do  you  remember  when  it  was  printed? 
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A.  No;  I  think  not.  I  think  Mr.  Crawford 
started  out  to  advertise  this  property  consid- 
«rable,  and  he  got  out  this,  and  he  got  out  an 
Advertisement  sheet,  and  he  got  it  out  before 
I  saw  him;  when  I  did  see  him,  I  called  his 
Attention  to  some  irregularities  in  it,  but 
it  was  too  late  to  stop  it,  because  it  had  al- 
ready been  printed." 

This  witness,  referring  to  Seventh  Street 
«ast  of  the  creek,  testified: 

"I  think  it  was  my  intention  that  there 
should  be  a  street  running  along  south  of 
block  23  and  blocks  37  and  36,  but  it  was 
Jiot  dedicated." 

In  answer  to  the  question,  "Did  you  ever 
authorize  Mr.  Crawford  to  get  out  this  map 
shown  as  Plaintiff's  Exhibit  *A'?"  he  replied, 
^'I  certainly  did  not."  On  cross-examination, 
however,  Mr.  Kinney  admitted  he  [236]  had 
two  surveys  made  of  the  land  west  of  the 
-creek;  but,  the  first  having  been  found  to  be 
•erroneous,  he  caused  a  resurvey  to  be  made. 
Referring  to  the  printed  plat,  to  which  was 
attached  the  written  appointment  of  Mr.  Mc- 
Coy, the  witness  stated  upon  oath  that  he  did 
not  write  the  figures  appearing  in  red  ink 
upon  that  map,  nor  did  he  believe  he  author- 
ized such  notation.  Alluding  to  the  represen- 
tations imputed  to  his  agent  in  negotiating 
a  sale  of  block  23,  he  further  testified: 

"Mr.  Crawford  had  no  right  to  sell  any 
property  contrary  to  the  abstracts  and  plats 
that  I  furnished  him;  if  he  did,  he  went  be- 
yond his  duty. 

'*Q.  Mr.  Crawford  was  your  duly  author- 
ized agent  in  the  sale  of  the  property,  all  the 
time  from  the  time  of  platting,  until  when? 

"A.  He  sold  property  during  the  latter  part 
of  1890,  and  during  the  year  1891. 

"Q.  Well,  wasn't  he  your  agent  in  contract- 
ing for  tlie  sale  of  property  in  Gearhart  Park, 
.before  you  filed  the  plat  for  record? 

"A.  Limited  only." 

The  foregoing  is  deemed  to  be  a  fair  sum- 
mary of  sufficient  of  the  evidence  to  illustrate 
the  legal  principles  involved. 

1.  It  is  argued  by  defendant's  counsel  that 
the  plaintiff  had  a  full,  complete  and  adequate 
remedy  at  law  for  the  redress  of  his  supposed 
grievances,  thereby  precluding  a  resort  to  a 
•court  of  equity,  and,  such  being  the  case,  an 
•error  was  committed  in  denying  a  motion  to 
•dismiss  the  suit.  No  demurrer  to  the  com- 
plaint appears  to  have  been  interposed.  Upon 
proper  application  a  court  of  equity  will 
-enjoin  interference  with  an  owner's  easement, 
when  the  injury  complained  of  is  irreparable, 
or  the  intermeddling  is  continuous,  or  the 
remedy  at  law  for  the  recovery  of  damages 
will  [237]  be  indaequate:  10  Am.  &  Eng.  Enc. 
-of  Law  (2ded.)  431;  14  Cyc.  1216;  Washburn 
Easements  (4  ed.)  747;  Church  v.  Portland, 
18  Ore.  73,  22  Pac.  528,  6  L.R.A.  259 ;  Morse 
▼.  Whitcomb,  54  Ore.  412,  102  Pac.  788,  103 
Ann.  Cas.  1917A. — 73. 


Pac.  775,  135  Am.  St.  Rep.  832;  Gyra  v. 
Windier,  40  Colo.  366,  13  Ann.  Cas.  841-845, 
91  Pac.  36. 

2.  A  court  of  equity  thus  having  general 
jurisdiction  to  protect  an  easement  at  the  suit 
of  an  owner,  any  defect  in  a  complaint,  inter- 
posed for  that  purpose  in  such  forum,  is 
waived  when  the  defendant  fails  to  d<^mur  for 
lack  of  jurisdiction  of  the  subject  matter  and 
also  joins  in  an  application  for  equitable 
relief:  Kitcherside  v.  Myers,  10  Ore.  21,  23; 
O'Hara  v.  Parker,  27  Ore.  156,  39  Pac.  1004 ; 
Municipal  Security  Co.  v.  Baker  County,  33 
Ore.  338,  54  Pac.  174;  State  v.  Blize,  37  Ore. 
404,  61  Pac.  735;  Moore  v.  Shofner,  40  Ore. 
488,  67  Pac.  511;  Larch  Mountain  Inv.  Co.  v. 
Garbade,  41  Ore.  123,  68  Pac.  6;  Killgore  v. 
Carmichael,  42  Ore.  618,  72  Pac.  637;  Max- 
well V.  Frazier,  52  Ore.  183,  96  Pac.  548,  18 
L.R.A.(N.S.)  102;  Bradtl  v.  Sharkey,  58  Ore. 
153,  113  Pac.  653;  Carroll  v.  McLaren,  60 
Ore.  233,  118  Pac.  1034;  Bowsman  v.  Ander- 
son, 62  Ore.  431,  123  Pac.  1092,  125  Pac.  270. 
The  defendant  by  failing  to  demur  to  the  com- 
plaint, and  by  praying  for  affirmative  relief 
in  its  answer,  thereby  waived  all  questions  of 
jurisdiction,  since  a  court  of  equity  has  the 
right  to  hear  and  determine  suits  involving 
easements. 

3.  The  important  question  to  be  considered 
is  whether  or  not  the  act  of  Mr.  Kinney  in 
appointing  Mr.  Crawford  to  sell  his  lots  and 
blocks  in  Gearhart  Park,  and  in  knowingly 
permitting  that  agent  to  exhibit  to  intending 
purchasers  a  duplicate  of  the  printed  plat, 
upon  which  Summit  Avenue  was  represented 
as  being  60  feet  wide  and  Seventh  Street,  east 
of  Neacoxie  Creek,  as  of  equal  width,  estops 
the  defendant  as  a  [238]  subsequent  grantee 
from  denying  the  representations  so  contained 
on  the  printed  plat  as  against  the  plaintiff 
as  the  successor  in  interest  of  Mrs.  Waite  the 
original  purchaser  of  block  23.  The  authority 
of  an  agent  to  bind  his  principal  in  contracts 
made  with  a  third  party  is  measured,  not  only 
by  the  agent's  express  delegation  of  power, 
but  also  by  that  which  he  is  held  out  by  the 
principal  as  possessing,  provided,  however, 
the  third  party  had  reason  to  believe  and  did 
believe  the  agent  was  acting  within  and  not 
exceeding  his  authority,  and  such  party  would 
sustain  a  loss  if  the  contract  was  not  regarded 
as  that  of  the  principal:  Hardwick  v.  State 
Ins.  Co.  20  Ore.  547,  26  Pac.  840;  Hahn  v. 
Guardian  Assur.  Co.  23  Ore.  57.6,  32  Pac.  683, 
37  Am.  St.  Rep.  709;  Connell  v.  McLoughlin, 
28  Ore.  230,  42  Pac.  218;  Harrisburg  Lumber 
Co.  V.  Washburn,  29  Ore.  150,  156,  44  Pac. 
390;  Durkee  v.  Carr,  38  Ore.  189,  63  Pac.  117; 
Neppach  v.  Oregon,  etc.  R.  Co.  46  Ore.  374, 
80  Pac.  482,  7  Ann.  Cas.  1035;  Rumble  v. 
Cummings,  52  Ore.  203,  95  Pac.  1111. 

4.  It  will  be  remembered  that  Mr.  Kinney 
testified  Mr.  Crawford  possessed  only  limited 
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authority  to  represent  him  in  selling  lota 
and  blocks.  This  statement,  as  between  them, 
is  undoubtedly  true  as  a  matter  of  fact;  but 
as  to  a  third  person  who  dealt  with  the  agent 
such  sworn  declaration  is  not  a  correct  ex- 
pression of  the  law  applicable  to  the  circum- 
stances of  this  case.  By  permitting  Mr. 
Crawford  to  exhibit  to  intending  purchasers 
a  duplicate  of  the  printed  plat,  entitled 
''Gearhart  park  as  laid  out  and  recorded  by 
M.  J.  Kinney,  .  ,  .  W.  I.  Crawford,  Gen. 
Agent,"  the  principal  thereby  tacitly,  at  leaat, 
represented  that  the  agency  was  not  special 
and  that  the  plat  so  displayed  had  been  duly 
recorded.  From  Mr.  Kinney's  sworn  [239] 
statement  that  he  marked  in  lead  pencil  the 
prices  of  lots  and  blocks  on  a  plat  which  he 
delivered  to  Mr.  Crawford,  it  is  reasonable  to 
infer  that  such  map  was  a  duplicate  of  the 
printed  plat.  This  deduction  is  strengthened 
by  the  written  appointment  of  Mr.  McCoy 
attached  to  another  printed  plat  on  which 
were  noted  in  red  ink  figures  representing  the 
prices  demanded  for  the  separate  pieces  of 
real  property  which  were  offered  for  sale. 
As  to  who  wrote  such  numbers  on  that  plat 
is  immaterial.  The  conclusion  seems  irresisti- 
ble that  Mr.  Kinney  knowingly  permitted  in- 
tending purchasers  to  believe  the  printed  plat 
had  been  duly  recorded  and  also  that  he  held 
out  Mr.  Crawford  as  his  general  agent  in 
negotiating  sales  of  real  property  in  Gearhart 
Park. 

Did  Mr.  Kinney,  by  such  representations 
and  conduct,  make  a  parol  dedication  of  Sum- 
mit Avenue  to  the  width  of  60  feet  east  of 
block  23,  and  of  Seventh  Street  of  equal  width 
extending  south  of  that  block,  as  indicated 
on  the  printed  plat,  notwithstanding  different 
designations  of  such  contemplated  highways 
appear  on  the  recorded  plat?  It  will  be  kept 
in  mind  that  Mr.  Kinney  testified  two  surveys 
of  land  in  Gearhart  Park  were  made  west  of 
Neacoxie  Creek.  From  the  discovery  of  white 
stakes  driven  in  the  ground  in  parallel  lines 
60  feet  apart,  it  is  believed  the  first  survey 
included  land  east  of  that  stream,  and  that 
such  stakes  were  undoubtedly  intended  orig- 
inally to  mark  the  boundaries  of  Summit 
Avenue.  The  stake  received  in  evidence  and 
brought  up  discloses  on  two  sides  at  right 
angel  the  letters,  '*Str,"  and  on  the  third  side 
the  letters  and  figures,  "B137,"  which  numl)er 
corresponds  with  that  of  the  block  designated 
at  that  place  on  the  printed  plat  and  indi- 
cating the  southwest  corner  of  such  block. 
The  letters  "Str"  on  both  sides  of  the  [240] 
stake  as  indicated  delignate  Summit  Avenue 
on  the  west  and  Seventh  Street  on  the  south. 
It  is  fairly  to  be  inferred  that  divisions  of 
real  property,  as  delineated  on  the  printed 
plat,  were  made  to  correspond  with  the  lines 
of  the  first  survey,  and  that  Mr.  Crawford 
used  a  duplicate  of  that  plat  to  designate 


particular  lots  and  blocks  when  negotiating 
with  Mr.  Waite  for  the  sale  of  block  23,  before 
the  second  plat  was  filed  for  record.  Whether 
or  not  Mrs.  Waite's  deed  was  delivered  when 
it  was  acknowledged  is  impossible  accurately 
to  determine  from  the  evidence  before  us. 
Mr.  Kinney's  testimony  is  to  the  effect  that  he 
believed  no  deeds  were  delivered  to  purchasers 
until  after  the  plat  was  recorded,  though  some 
deeds  were  acknowledged  prior  thereto.  It 
b  believed  the  printed  plat  antedates  the  mak- 
ing of  the  recorded  plat,  and  that  the  former 
was  used  by  Mi;.  Crawford  in  negotiating  a 
sale  of  block  23,  and  employed  in  pointing 
out  on  the  ground  the  contemplated  highways 
by  which  the  premises  were  bordered. 

It  has  been  repeatedly  held  that  when  an 
owner  of  land  causes  it  to  be  surveyed  into 
lots,  blocks,  streets  and  alleys,  pursuant  to 
which  measurements  a  map  is  prepared,  repre- 
senting the  lines  run  upon  the  ground,  and 
he  exhibits  that  map  to  intending  purchasers 
in  consummating  the  sale  of  real  property 
indicated  on  the  plat,  he  thereby  irrevocably 
dedicates  to  the  public  the  contemplated  high- 
ways, parks  and  commons  thus  designated,  and 
no  acceptance  by  any  corporate  authority  is 
essential  to  give  validity  to  the  donation: 
Lownsdale  v,  Portland,  1  Ore.  398,  15  Fed. 
Caa.  No.  8,579;  Leland  v.  Portland,  2  Ore. 
46;  Carter  v.  Portland,  4  Ore.  339;  Meier  v. 
Portland  Cable  R.  Co.  16  Ore.  500,  19  Pac. 
610,  1  L.R.A.  856;  Hogue  v.  Albina,  20  Ore. 
182,  25  Pac.  386,  10  L.R.A.  673 ;  Steel  v.  Port- 
land, 23  Ore.  [241]  176,  31  Pac.  479;  Spencer 
V.  Peterson,  41  Ore.  257,  68  Pac.  519,  1108; 
Xodine  v.  Union,  42  Ore.  613,  72  Pac.  582; 
Oregon  City  v.  Oregon,  etc.  R.  Co.  44  Ore.  165. 
74  Pac.  924;  Christian  v.  Eugene,  49  Ore.  170, 
89  Pac.  419;  Moore  v.  Fowler,  58  Ore.  21)2, 

114  Pac.  472;  Kuck  v.  Wakefield,  58  Ore.  540. 

115  Pac.  428;  Harris  v.  St.  Helens,  72  Ore. 
377,  143  Pac.  941. 

5.  In  order  to  establisb  a  parol  dedication, 
evidence  must  be  adduced  tending  to  sub- 
stantiate a  clear  intention  to  devote  some 
particularly  described  land  to  a  public  use: 
Lewis  V.  Portland,  25  Ore.  133,  35  Pac  256, 
22  L.R.A.  736,  42  Am.  St.  Rep.  772;  Morse  v, 
Whitcomb,  54  Ore.  412,  102  Pac.  788.  103 
Pac.  775,  135  Am.  St.  Rep.  832;  Parrott  v. 
Stewart,  65  Ore.  254,  132  Pac.  623;  Jones 
V.  Teller,  65  Ore.  328,  133  Pac.  354. 

6,  7.  A  consideration  of  all  the  evidence 
tends  to  establish  an  intention  on  the  part 
of  Mr.  Kinney  to  make  a  parol  dedication,  to 
the  public,  as  contemplated  highways  60  fet*t 
in  width,  of  the  parts  of  Summit  Avenue  and 
Seventh  Street  that  border  upon  block  23,  a.«i 
indicated  upon  the  printed  plat,  though  he 
subsequently  intended  that  map  should  he 
superseded  by  the  recorded  plat;  but  sales  of 
land  in  Gearhart  Park  having  been  made  by 
exhibiting  to  purchasers  a  duplicate  of  the 
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printed  plat  before  the  other  map  was  re- 
corded, such  circumstances  create  an  estoppel 
in  pais,  preventing  him  from  asserting  any 
survey  contrary  to  that  evidenced  by  the 
printed  plat,  so  far  as  block  23  might  be 
affected  thereby. 

8.  The  plaintiff's  counsel,  without  offering 
any  testimony  to  explain  his  failure  or  in- 
ability to  produce  the  original  plat  of  the 
survey  of  Gearhart  Park,  from  which  map  it 
is  asserted  the  printed  copies  must  have  been 
made,  was  permitted,  over  objection  and  ex- 
ception, [242]  to  submit  in  evidence  two  of 
such  duplicates,  and  it  is  maintained  that  er- 
rors were  thereby  committed.  The  statute 
invoked  to  sustain  the  legal  principle  insisted 
upon,  as  far  as  involved  herein,  reads: 

''There  shall  be  no  evidence  of  the  contents 
of  a  writing,  other  than  the  writing  itself, 
except  in  the  following  cases: 

''1.  When  the  original  is  in  the  possession 
of  the  party  against  whom  the  evidence  is 
offered,  and  he  withholds  it  under  the  circum- 
stances mentioned  in  Section  782. 

"2.  When  the  original  cannot  be  produced 
by  the  party  by  whom  the  evidence  is  offered, 
in  a  reasonable  time,  with  proper  diligence, 
and  its  absence  is  not  owing  to  his  neglect  or 
default:"  Section  712,  L.  O.  L. 

The  clause  thus  referred  to,  in  the  language 
quoted,  is  as  follows: 

"The  original  writing  shall  be  produced  and 
proved  except  as  provided  in  Section  712.  If 
the  writing  be  in  the  custody  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to 
produce  it.  If  he  then  fail  to  do  so,  the  con- 
tents of  the  writing  may  be  proved  as  in  case 
of  its  loss;  but  the  notice  to  produce  it  is 
not  necessary  where  the  writing  itself  is  a 
notice,  or  where  it  has  been  wrongfully  ob- 
tained or  withheld  by  the  adverse  party:" 
Section  782,  L.  O.  L. 

In  order  to  uphold  the  rule  thus  declared, 
reliance   is    placed    upon   the   case   of   Jones 
v.  Teller,  65  Ore.  328,  133  Pac.  364,  where  it 
was  held  that  a  blue-print,  purporting  to  rep- 
resent the  locus  in  quo,  and  which  had  been 
received  in  evidence,  would  not  be  considered 
for  any  purpose,  since  no  testimony  had  been 
offered  to  prove  that  any  effort  had  been  made 
to    produce   the   original.     In  that   case   the 
plaintiff,  referring  to  the  map  so  admitted  in 
evidence,    testified    that   his    grantor    had  a 
blue-print  something  like  that.     The  lack  of 
Bueh    [243]    proper   identification   afforded  a 
Hufficient  reason  to  warrant  the  exclusion  of 
the  blue-print. 

In  the  case  at  bar,  however,  a  duplicate 
of  the  printed  plat  was  particularly  identified 
as  being  similar  to  that  used  by  Mr.  Crawford 
in  efTecting  a  sale  to  Mrs.  Waite  of  block  23, 
and  as  between  her  and  Mr.  Kinney,  the  prin- 
cipal and  then  owner  of  the  premises,  each 
printed  plat  was  an  original.    "It  sometimes 


happens,"  says  an  author,  "that  there  are  a 
number  of  duplicates  of  the  same  document, 
as  in  the  case  of  placards,  newspapers,  etc. 
In  such  case,  to  prove  the  contents  any  one  ot 
the  several  copies  is  admissible:"  McKelvey 
Evidence  (2d  ed.)  §  272.  "Any  one  of  dupli- 
cate instruments  may  be  introduced  in  evi- 
dence without  accounting  for  any  other.  In 
this  connection,  however,  the  term  'duplicate* 
signifies  more  than  a  mere  copy;  the  instru- 
ments must  be  identical  not  only  verbally  but 
also  in  legal  import:"  19  Harvard  Law  Rev. 
123.  See  also  2  Wigmore  Ev.  §  1232.  No 
error  was  committed  in  receiving  in  evidence 
duplicates  of  the  printed  plat. 

9.  It  is  argued  that  an  error  was  committed 
in  receiving,  over  objection  and  exception » 
testimony  relating  to  white  stakes  found 
driven  in  tlie  ground  along  Summit  Avenue, 
at  a  distance  of  60  feet  from  the  west  line 
thereof,  since  it  was  not  disclosed  by  whom 
these  posts  were  set,  nor  that  Mr.  Waite's 
attention  was  called  to  them  when  he  exam- 
ined block  23  with  a  view  of  purchasing  it 
for  his  wife.  When  the  first  survey  of  Gear- 
hart  Park  was  made  is  not  manifest  from  an 
examination  of  the  testimony.  Mr.  Kinney 
and  his  wife  acknowledged  the  deed  which 
they  gave  to  Mrs.  Waite  about  two  years 
after  they  purchased  the  real  property.  Prior 
to  the  delivery  of  that  deed  Mr.  Waite  had 
examined  block  23,  stepped  the  width  of  the 
highways  bordering  that  block  and  found 
them  to  [244]  be  60  feet,  saw  the  white  stakes 
similar  to  the  one  received  in  evidence,  and 
his  attention  was  then  attracted  to  these 
posts.  Such  facts  do  not  bring  the  caee  with- 
in the  rule  announced  in  Carlyle  v.  Sloan,  44 
Ore.  357,  75  Pac.  217,  and  no  error  was  com- 
mitted as  alleged. 

10.  It  is  maintained  that  the  proposed  dedi- 
cation to  the  public  of  the  highways,  the 
width  and  existence  of  which  are  challenged 
herein,  cannot  be  considered  as  open  for  a 
time  exceeding  the  statute  of  limitations; 
that  such  dedication  was  lost  by  nonuser,  and 
that  an  error  was  committed  in  awarding  to 
the  plaintiff  any  relief  beyond  that  conceded 
by  the  answer.  The  sale  of  a  lot  bordering 
upon  a  street  that  is  indicated  on  a  plat  of 
survey  amounts  to  an  irrevocable  offer  by  the 
dedicator,  that  so  far  as  he  is  concerned,  the 
proposed  highway,  unless  legally  vacated, 
shall  forever  remain  open  to  the  public. 

11.  A  formal  acceptance  of  the  donation  is 
unnecessary,  since  an  approval  of  the  gift  by 
municipal  officers  will  be  implied:  Carter  v. 
Portland,  4  Ore.  339 ;  Meier  v.  Portland  Cable 
R.  Co.  16  Ore.  500,  19  Pac.  610,  1  L.R.A.  856; 
Hogue  v.  Albina,  20  Ore.  182,  25  Pac.  386,  10 
L.R.A.  673. 

12.  The  grantees  of  the  dedicator  may  ex- 
tinguish the  right  of  the  public  in  and  to  a 
street  by  an  unlawful  encroachment  thereon 
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for  a  term  equal  to  the  period  of  the  statute 
of  limitations,  which  purpresture  raises  an 
estoppel  against  the  municipality  on  the 
ground  of  the  negligence  of  its  officers  in  fail- 
ing to  assert  a  right  to  the  easement:  School- 
ing V.  Harrisburg,  42  Ore.  494,  71  Pac.  606; 
Nodine  v.  Union,  42  Ore.  613,  72  Pac.  682; 
Oliver  v.  Synhorst,  48  Ore.  292,  86  Pac.  376, 
7  L.R.A.(N.S.)  243;  Portland  v.  Inman-Poul- 
sen  Lumber  Co.  66  Ore.  86,  133  Pac.  829,  46 
L.R.A.(N.S.)  1211,  Ann.  Cas.  1916B  400. 
[245]  Neither  Summit  Avenue  nor  Seventh 
Street  has  been  improved  or  encroached  upon, 
except  that  Woodland  Park  addition  to  Gear- 
hart  Park  has  been  surveyed  and  platted  so 
as  to  join  block  23  on  the  south,  and  the  de- 
fendant is  in  such  constructive  possesion  of 
the  disputed  premises  as  the  delivery  of  its 
deed  imports.  Since  there  has  been  no  invasion 
of  the  plaintiff's  right,  the  statute  of  limita- 
tions never  began  to  run  against  his  remedy. 

13.  It  is  urged  that  though  Mr.  Kinney,  by 
the  acts  and  conduct  of  his  agent,  may  have 
made  a  parol  dedication  of  the  disputed  ease- 
ments to  such  an  extent  as  to  be  binding  upon 
him,  the  defendant  for  a  valuable  considera- 
tion secured  its  title  by  mesne  conveyances, 
and  had  no  knowledge  of  such  dedication,  and 
hence  no  estoppel  in  pais  can  arise  as  against 
it.  In  Carter  v.  Portland,  4  Ore.  339,  it  was 
determined  that  whatever  information,  re- 
specting a  parol  dedication  of  public  parks, 
was  sufficient  to  attract  the  attention  of  a 
purchaser  to  the  prior  rights  and  equities  of 
the  public  in  and  to  the  premises,  so  as  to 
put  him  upon  inquiry  as  to  the  source,  nature 
and  extent  of  the  dedication,  would  operate  as 
notice,  and  that  when  the  evidence  showed  the 
purchaser  had  such  knowledge  as  would  in- 
duce further  investigation,  notice  would  be 
implied.  In  that  case  the  circumstances  ante- 
dating and  attending  the  purchase  of  two 
blocks  in  the  City  of  Portland  by  the  plain- 
tiffs were  reviewed,  and  it  was  held  they  had 
acquired  such  knowledge  of  a  prior  parol 
dedication  to  the  public  of  such  blocks  as  to 
prompt  inquiry  and  charge  them  with  notice, 
and  authorize  a  reversal  of  a  decree  which 
they  had  secured  quieting  their  title. 

The  plat  of  Woodland  Park  Addition  to 
Gearhart  Park  shows  the  initial  point  of  the 
survey  of  that  tract  is  the  southeast  corner  of 
block  23.  The  white  stakes  [246]  driven  in 
the  ground  to  mark  the  east  and  west  borders 
of  Summit  Avenue  could  have  been  found  by 
the  defendant's  agent  who  had  charge  of  the 
survey.  One  of  these  stakes,  set  at  the  south- 
east corner  of  block  37,  and  60  feet  east  of  the 


southeast  corner  of  block  23,  had  thereon  ai 
right  angles  the  letters  "Str"  clearly  indi- 
cating the  location  of  Seventh  Street  imme- 
diately south  of  blocks  23  and  37.  As  these 
proposed  highways  were  marked  upon  the 
ground  prior  to  the  execution  of  the  deed  to 
the  defendant,  though  neither  Summit  Avenue 
nor  Seventh  Street  is  referred  to  in  such  deed, 
the  rule  adopted  in  Green  v.  Miller,  161  N.  C. 
24,  76  S.  E.  506,  44  L.R.A.(N.S.)  231,  is  not 
controlling  herein.  From  an  inspection  of  the 
white  stakes  mentioned  the  defendant  could 
have  obtained  such  knowledge  of  the  original 
survey  as  to  induce  an  inquiry  as  to  the 
source,  nature  and  extent  of  the  easements: 
and,  this  being  so,  notice  of  the  survey  as 
thus  marked  upon  the  ground  must  be  implied 
and  imputed  to  the  defendant. 

Other  assigned  errors  are  deemed  immate- 
rial, and  for  that  reason  they  will  not  be  dis- 
cussed. From  these  considerations  it  follows 
that  the  decree  herein  should  be  modified  so  as 
to  widen  Summit  Avenue,  east  of  block  23, 
from  26  feet  to  60  feet,  and  in  all  other  re- 
spects to  be  affirmed;  and  it  is  so  ordered. 

Modified. 

Burnett  and  McBride,  JJ.,  concur. 

Rehearing  denied  February  16, 1916. 


NOTE. 

The  reported  case  reiterates  the  rule,  well 
settled  in  Oregon,  that  where  an  owner  of  land 
causes  it  to  be  surveyed  into  lots,  blocks, 
streets  and  alleys,  pursuant  to  which  meas- 
urements a  map  is  prepared,  representing  the 
lines  run  on  the  ground,  and  he  exhibits  the 
map  to  intending  purchasers  in  consummating 
the  sale  of  real  property  indicated  on  the 
map,  he  thereby  irrevocably  dedicates  to  the 
public  the  contemplated  highways,  parks  and 
commons  thus  designated,  and  that  no  accept- 
ance by  any  corporate  authority  is  essential 
in  order  to  render  the  donation  valid.  That 
rule  the  court  applies  to  a  case  wherein  it 
appeared  that  a  dedicator  evinced  an  inten- 
tion to  make  an  oral  dedication  of  land  to  the 
public  for  street  purposes,  and  sold  lots  to 
purchasers  by  exhibiting  to  them  a  printed 
plat  made  before  the  making  and  recording 
of  a  subsequent  map  of  the  same  property, 
which  latter  he  intended  should  supersede  the 
printed  map.  For  a  review  of  the  cases  deal- 
ing with  the  right  to  revoke  a  dedication  of 
land  to  public  use,  see  the  note  to  Jacobc' 
Pharmacy  Co.  v.  Luckie,  reported  ante,  this 
volume,  at  page  1105. 
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Injnnotion     —     Asainst     Oreatiom     of 
Clovd  on  Title. 

Equity  will  enjoin  execution  of  a  deed 
which.it  would  cancel  as  a  cloud  if  executed. 
Same. 

A  sheriff's  deed  on  sale  under  execution 
against  one's  curtesy  interest  in  land  con- 
veyed to  his  deceased  wife  and  "her  natural 
heirs"  would  be  a  cloud  on  her  son's  title. 

^^Natural  Heirs'*  —  Meaning  of  Term. 

The  term  "natural  heirs,"  in  a  deed  to  one 
and  her  natural  heirs,  with  no  context  to  ex- 
plain it,  is  to  be  given  its  legal  and  technical 
meaning,  as  it  cannot  be  assumed  the  word 
"natural"  was  surplusage. 

[See  note  at  end  of  this  case.] 
Same. 

The  terra  "natural  heirs,"  in  a  deed  to  one 
and  to  her  natural  heirs,  is  not  to  be  con- 
strued as  meaning  heirs  generally,  but  as 
heirs  of  the  body. 

[See  note  at  end  of  this  case.] 

Deeds  ~  Estates  Created  —  Deed  to  One 
and  Bodily  Heirs. 

A  deed  to  one  and  her  bodily  heirs  creates 
a  fee  tail  at  common  law,  by  Kirby's  Dig.  § 
735,  turned  into  a  life  estate  in  the  first 
taker,  with  remainder  in  fee  in  her  children. 


Appeal  from  Chancery  Court,  Randolph 
county:     Humphries,  Chancellor. 

Action  by  L.  F.  Maynard,  plaintiff,  against 
C.  H.  Henderson  et  al.,  defendants.  Judg- 
ment for  defendants.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Reversed. 

/Sf.  A.  D,  Eaton  for  appellant. 
A.  J.  Witt  for  appellees. 

[25]  Smith,  J. — Appellant,  L.  F.  Maynard, 
sued  as  next  friend  for  his  infant  son,  and 
stated  the  following  facts  as  constituting  his 
cause  of  action.  That  on  July  19,  1897,  one 
Eli  Abbott  conveyed  to  his  daughter,  Nevada 
P.  Maynard,  a  tract  of  land  situated  in  Ran- 
dolph County,  Arkansas,  comprising  440 
acres.  That  said  lands  were  granted  to  said 
Nevada  P.  Maynard  and  "to  her  natural 
heirs,"  and  the  consideration  therefor  was 
the  love  and  affection  of  the  father  for  his 
daughter.  That  on  December  1,  1897,  the 
said  Nevada  P.  Maynard  died  intestate,  [26] 
leaving  her  surviving  her  husband  and  the 
said  Victor  P.  Maynard,  her  only  child  and 
natural  heir.    That  while  the  deed  recited  a 
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consideration  of  $5,000,  there  was  in  fact  no 
consideration,  except  love  and  affection,  an'i 
that  the  term,  "natural  heirs,"  used  in  said 
deed  was  intended  and  understood  by  both 
grantor  and  grantee  to  mean  heirs  of  her 
body,  and  was  so  expressed  at  and  before  the 
time  of  the  execution  of  said  deed  by  said 
grantor.  That  on  July  22,  1913,  judgments 
were  r^dered  in  the  Randolph  circuit  court 
against  L.  F.  Maynard  in  his  individual  ca- 
pacity, and  an  execution  later  issued  against 
him,  and  was  levied  upon  his  curtesy  inter- 
est in  the  lands  above  referred  to,  and  on 
April  4,  1914,  the  sheriff  of  that  county  sold 
said  interest  to  appellees  and  executed  a 
certificate  of  purchase,  and,  upon  the  ex- 
piration of  the  period  of  redemption,  will 
make  a  deed  therefor,  which  will  constitute 
a  cloud  on  the  title  of  said  infant.  A  de- 
murrer to  this  complaint  was  sustained,  and, 
appellant  declining  to  amend,  the  complaint 
was  dismissed,  and  this  appeal  has  been  duly 
prosecuted. 

The  question  in  the  case  is  whether  L.  F. 

Maynard  had  curtesy  in  these  lands,  and  that 

•  question  is  decided  by  a  determination  of  the 

construction  to  be  given  the  deed  to  Nevada 

P.  Maynard. 

(1)  Equity  will  interpose  to  prevent  the 
execution  of  a  deed,  which  it  would  cancel  as 
a  cloud,  if  it  were  executed.  5  R.  C.  L.  663. 
Talieferro  v.  Barnett,  37  Ark.  517.  And  the 
execution  of  a  deed  by  the  sheriff  would  con 
stitute  a  cloud  on  the  infant's  title.  White 
Sewing  Mach.  Co.  v.  Wooster,  66  Ark.  382,  50 
S.  W.  1000,  74  Am.  St.  Rep.  100. 

This  sheriff's  deed  will  not  only  purport  to 
convey  an  interest  in  these  lands,  but  will 
actually  convey  an  interest,  if  the  terra, 
"natural  heirs,"  is  to  be  given  the  meaning 
contended  for  by  appellee. 

'  In  the  case  of  Johnson  y.  Knights  of  Honor, 
53  Ark.  259,  13  S.  W.  794,  8  L.R.A.  732,  it  was 
held  that  the  word  "heirs,"  when  used  in  any 
legal  instrument,  with  no  context  to  explain 
it,  should  be  understood  in  its  legal  and  tech- 
nical sense.  There  is  nothing  in  the  context 
of  the  deed  under  consideration  to  [27]  indi- 
cate the  term,  "natural  heirs,"  was  not  used 
in  its  legal  and  technical  sense.  Tliis  con- 
veyance was  not  to  the  daughter  and  her  heirs 
general,  but  to  her  and  her  "natural  heirs,'' 
and  as  we  cannot  assume  this  word  "natural'^ 
was  surplusage,  we  must  give  it  its  technical 
meaning,  whatever  that  may  be,  when  thus 
used. 

Bouvier's  Dictionary  gives  the  following 
definition  of  natural  heirs:  "As  used  in  a 
will  and  by  way  of  executory  devise,  they  are 
considered  as  of  the  same  legal  import  as 
*heirs  of  the  body.'" 

The  definition  given  in  Anderson's  Diction- 
ary is  "Heir  of  the  body  or  natural  heir.  An 
heir  begotten  of  the  body,  a  lineal  descendant." 
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'natural  heirs'  was  construed  as  meaning 
'heirs/  or  was  held  to  have  no  meaning  at 
all.  Upon  the  one  theory  the  mother  and 
daughter  were  entitled  as  next  of  kin  to  take 
under  the  will;  upon  the  other  they  were 
similarly  entitled  to  take  under  the  statute 
of  distributions.  But  in  the  present  case, 
if  the  disposition  of  the  residuary  estate  is  to 
stand,  the  testator's  aunt  will  receive  the 
benefit,  while  if  it  is  to  be  held  void  because 
of  uncertainty  in  the  description  of  the  lega- 
tee, the  property  thus  ineffectually  bequeathed 
must  fall  to  his  widow.  I  do  not  find  suffi- 
cient ground  for  holding  the  bequest  of  the 
residue  invalid,  in  the  mere  fact  that  the 
testator  haa  somewhat  obscured  his  inten- 
tions regarding  it  by  tacking  the  adjective 
'natural*  to  the  noun  *heirs.'  There  is  noth- 
ing in  the  context  of  the  will,  nothing,  so  far 
as  appears  in  the  circumstances  of  the  testa- 
tor or  the  state  of  his  family,  from  which  it 
can  be  inferred  or  suspected  that  by  his  use 
of  the  word  'natural'  he  designed  either  to 
enlarge  or  restrict  the  meaning  which  would 
have  been  accorded  to  the  word  'heirs'  stand- 
ing by  itself." 

In  Fry  v.  Smith,  10  Abb.  N.  Cas.  (N.  Y.) 
224,  in  a  direction  in  a  will  that  certain 
property  should  go  to  the  testatrix's  husband, 
and  at  his  death  to  her  son  and  to  his  natu- 
ral heirs,  the  words  "natural  heirs"  were  con- 
strued to  be  words  of  limitation  only. 

The  expression  "natural  heirs  of  my  own 
blood  relatives"  in  a  provision  of  a  will  where- 
in a  testator  gave  his  real  estate  and  other 
property  to  his  wife,  and  further  provided 
that  after  the  decease  of  his  wife  all  such 
property  was  to  revert  to  the  "natural  heirs 
of  my  own  blood  relatives,"  has  been  con- 
strued to  mean  the  brothers  and  sisters  of 
the  deceased  and  their  executors  and  trustee, 
where  it  appeared  that  the  testator  left  sur- 
viving him  his  widow  and  certain  brothers 
and  sisters  as  sole  next  of  kin.  Philadelphia 
Trust,  etc.  Co.  v.  Isaac,  167  Pa.  St.  270,  31 
Atl.  651. 

In  Markover  v.  Krauss,  132  Ind.  294,  307, 
31  N.  E.  1047,  17  L.R.A.  806,  the  term 
"natural  heir"  as  used  in  an  adoption  statute 
giving  to  the  adopted  child  the  same  rights  as 
a  natural  heir,  was  construed  to  mean  a  child 
of  the  blood. 

The  expression  "natural  heir"  has  been 
declared  to  mean  a  legitimate  as  distinguished 
from  an  illegitimate  child.  Barns  y.  Allen,  9 
Am.  L.  Reg.  747,  750. 

As  to  the  meaning  of  the  term  "nearest 
male  heir,"  or  a  similar  phrase  in  a  will  des- 
ignating a  legatee  or  devisee,  see  the  note  to 
Li^htfoot  V.  Mayberry,  Ann.  Cas.  1915A  464. 

For  a  discussion  of  the  question  whether 
the  terms  "heir  at  law,"  "heir,"  or  a  similar 
expression,  includes  a  widow,  see  the  note  to 
Black  V.  Jones,  Ann.  Cas.  1915D  1173. 
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Bailment  ^  WHat   Oonstitntes  —  Asree- 
ment  for  Keeping  of  Ajaimals. 

An  agreement,  which  recites  that  a  party 
thereto  has  received  from  the  adverse  party 
sheep  to  keep,  for  rental  annually  of  half  the 
wool  and  increase,  for  three  years,  creates  a 
bailment  and  imposes  on  the  party  the  im- 
plied obligation  to  return  the  same  sheep. 

Duty    of    Bailee    —    Death    of    Anliaal 
Bailed. 

,  A  party  receiving  sheep  of  another  to  keep» 
for  the  rental  annually  of  half  the  wool  and 
increase,  for  three  years,  must  exercise  aver- 
age diligence  in  caring  for  the  sheep,  and  he 
is  not  an  insurer,  nor  liable  to  replace  any 
perishing  from  natural  causes,  by  disease 
or  accident,  without  his  fault. 

Terminatioii  of  Bailment  —  Expiration 
of  Term. 

Where  a  bailee  for  a  definite  term  does  not» 
at  the  expiration  of  the  term,  return  the 
property,  the  bailment  does  not  necessarily 
end  as  to  him,  and  the  bailor  ean  resume  the 
property  or  consider  the  bailment  as  con- 
tinued or  renewed;  for  possession  retained 
without  objection  aiter  the  period  originally 
fixed  had  expired,  in  connectfon  with  other 
circum8tances>  might  raise  a  question  of  fact 
as  to  whether  the  bailment  was  terminated 
or  continued  and  renewed. 

Adverse  PoaseMion  by  Bailee. 

Mere  retention  of  possession  of  property 
by  a  bailee,  however  long  continued,  does  not 
work  a  change  of  ownership,  and  limitations 
do  not  run  in  his  favor  until  he  asserts  an 
adverse  claim. 

[See  note  at  end  of  this  case.] 

Same. 

A  party  received  sheep  of  the  adverse  party 
to  keep,  for  the  rental  annually  of  half  the 
wool  and  increase,  for  three  years.  The  party 
continued  to  keep  the  sheep  at  the  end  of  the 
three  years.  An  indorsement  on  the  written 
agreement  showed  that  sheep  were  paid  back 
five  years  after  the  party  received  the  sheep. 
The  sheep  returned  were  lambs.  Many  year* 
later  the  party  admitted  that  he  had  the 
sheep  and  was  indebted  on  that  account. 
Held,  that  the  question  of  a  continuance  or 
renewal  of  the  bailment  so  as  to  prevent  the 
running  of  limitations  in  favor  of  the  party 
was  for  the  jury 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Tuscola  county: 
Beach,  Judge. 
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Claim  against  estate  of  deceased.  Mrs.  M. 
V.  Edgar,  claimant^  and  Josephine  Parsell, 
executrix  of  G.  Franklin  Parsell,  deceased,  de- 
fendant. Judgment  for  defendant.  Claimant 
brings  error.  The  facts  are  stated  in  the 
opinion.    Revebsed. 

Cohurn  d  Misner  and  Harry  P.  Oeorge  for 
plaintiff  in  error. 
H.  H.  Smith  for  defendant  in  error. 

[524]  Steebe,  J. — Mrs.  M.  V.  Edgar  in- 
augurated this  proceeding  in  the  probate 
court  of  Tuscola  county  to  establish  a  claim 
against  the  estate  of  Franklin  Parsell,  de- 
ceased. Josephine  Parsell,  executrix  of  said 
estate,  contested  said  claim,  which  was  for  12 
ewe  sheep  let  to  deceased,  with  one-half  their 
wool  and  increase  from  1898  to  1913,  amount- 
ing less  credits  to  $307.50.  The  commission- 
ers on  claims  rejected  all  of  said  account  but 
$31.61,  and  allowed  the  claim  for  the  latter 
amount.  Claimant  appealed  the  matter  to 
the  circuit  court,  where  a  judgment  was  en- 
tered in  favor  of  said  estate  on  a  verdict  di- 
rected by  the  court  at  the  conclusion  of  plain- 
tiff's testimony,  on  the  ground  that  recovery 
was  barred  by  the  statute  of  limitations. 
Plaintiff  moved  for  a  new  trial,  which  was 
denied. 

Appellant's  assignments  of  error,  covering 
refusal  to  charge  as  requested,  directing  a 
-verdict  and  denying  a  new  trial,  all  center 
upon  the  single  question  of  whether,  regarding 
the  testimony  in  its  most  favorable  light  for 
her,  she  is,  as  a  matter  of  law,  precluded 
from  recovery  by  the  statute  of  repose.  Xo 
objections  were  made,  so  far  as  the  record 
discloses,  to  any  testimony  offered  by  her,  and 
the  only  issue  is  upon  its  significance  and 
adequacy. 

Upon  the  trial  the  following  exhibit  was 
identified  and  introduced  in  evidence: 


€ir 


"Almer,  October  18,  1898. 
'This  is  to  certify  that  G.  F.  Parsell  has 
this  day  [526]  taken  of  M.  V.  Edgar  twelve 
( 12 )  ewe  sheep  to  keep  for  the  rental  annual- 
ly of  one-half  the  wool  and  increase  from  said 
twelve  (12)  sheep,  for  the  term  of  thr^ 
years  from  and  after  this  date. 

"G.  F.  Paesell." 

Indorsed  on  the  back  of  this  appears: 

"Paid  eighteen  (18)  sheep  back,  November, 
1903.  "M.  V.  Edgab." 

'^November,  1908,  to  ten  days'  work.' 


»» 


At  the  end  of  the  three-year  term  deceased 
continued  to  keep  the  sheep.  There  is  no  di' 
rect  proof  of  an  express  contract  of  renewal 
in  writing,  or  otherwise.  The  indorsement 
on  the  back  of  the  written  memorandum  that 


18  she^  were  paid  back  in  November,  1903, 
is  not  questioned.  Plaintiff's  husband,  testi- 
fying as  to  this,  says  that  18  lambs  were  re- 
turned then.  He  further  testified,  without  ob- 
jection, to  three  different  conversations,  one 
as  late  as  1912,  in  which  deceased  stated  he 
yet  had  plaintiff's  sheep,  and  admitted  an 
indebtedness  to  her  in  that  connection,  and 
directed  that  some  work  done  by  him  for  her 
be  applied  on  such  indebtedness.  John  Miller, 
a  neighboring  farmer,  testified  that  in  190ii 
deceased  stated  to  him,  *'I  have  some  of  Mrs. 
Edgar's  sheep  yet,  and  they  are  dandies."  In 
behalf  of  said  estate  it  is  urged  that  such 
evidence  is  not  competent  to  show  renewal  of 
said  contract  during  the  remaining  10  years 
of  deceased's  life,  nor  indebtedness  or  pay^ 
ment  on  such  renewal,  the  indorsement  of 
"ten  days'  work"  in  November,  1908,  shown 
to  have  been  made  by  plaintiff,  not  being  evi- 
dence of  payment  "so  as  to  take  the  case  out 
of  the  operation"  of  the  statute  under  section 
9744,  3  Comp.  Laws  (5  How.  Stat.  [2d  ed.] 
§  14161)  ;  Fowles  v.  Joslyn,  130  Mich.  272, 
89  N.  W.  946,  and  deceased's  oral  admissions 
or  promises  are  excluded  by  section  9740,  3 
Comp.  Laws  (5  How.  Stat.  [2d  Ed.]  §  14147), 
which  provides: 

[526]  "In  actions  founded  upon  contract 
express  or  implied,  no  acknowledgment  or 
promise  shall  be  evidence  of  a  continuing  con- 
tract, whereby  to  take  the  case  out  of  the 
provisions  of  this  chapter,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  ac- 
knowledgment or  promise  be  made  or  con- 
tained by  or  in  some  writing,  signed  by  the 
party  to  be  charged  thereby." 

This  may  eliminate  from  consideration  cer- 
tain promises  and  admissions  of  deceased,  tes- 
tified to,  touching  past  indebtedness,  but  not, 
in  our  opinion,  his  statements  of  the  existing 
fact  that  he  was  yet  in  possession  of  some  of 
her  sheep  and  did  not  hold  them  adversely. 

We  are  impressed  that  in  disposing  of  this 
case  in  harmony  with  general  rules  as  to  lim- 
itation of  actions,  sufiicient  consideration  was 
not  given  to  the  nature  of  the  transaction  by 
which  contractual  relations  were  established 
between  the  parties.  The  four-line  memo- 
randum of  agreement  signed  by  deceased,  and 
the  meager  evidence  of  what  was  done  in  pur- 
suance of  it,  clearly  point  to  a  bailment — a 
trust  relation  arising  from  lawful  possession 
of  property  taken  with  consent  of  the  owner 
for  an  agreed  time  and  purpose,  and  the  duty 
to  later  account  for  it  to  the  owner. 

In  Ruling  Case  Law,  vol.  3,  p.  73,  the 
general  rule  upon  this  subject  is  thus  stated: 

"Where  one  leaves  animals,  as  sheep,  with 
another  on  shares  for  a  certain  period  of  time, 
providing  for  the  payment  of  a  certain 
amount  of  wool  per  head  and  for  the  disposi- 
tion of  the  increase,  the  sheep  to  be  redeliv- 
ered at  the  end  of  the  term,  the  transaction 
is  of  course  a  bailment;  but  where  an  equal 
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number  is  to  be  returned,  of  like  Talue,  ordi- 
narily it  is  to  be  deemed  a  sale." 

There  was  no  agreement  in  this  case  to 
return  an  equal  number  of  like  value.  The 
implied  legal  obligation  arifling  from  this 
agreement  was  to  return  the  same  sheep  or 
their  survivors  at  the  end  of  the  term.  That 
this  was  a  bailment  there  can  be  no  question. 
[527]  Woodward  v.  Edmunds,  20  Utah  118,  57 
Pac.  848;  Manti  City  Sav.  Bank  v.  Peterson, 
30  Utah  475,  86  Pac.  414,  116  Am.  St.  Rep. 
862;  Robinson  v.  Haas,  40  Cal.  474;  Smith  v. 
Niles,  20  Vt.  315,  49  Am.  Dec.  782.  In  the 
latter  case  the  transaction  was  held  to  be  a 
bailment  and  not  a  sale,  although  the  animals 
were  to  be  returned  "or  those  worth  as  much 
in  all  respects." 

It  is  shown  that  these  sheep  were  not  re- 
delivered at  the  end  of  the  term,  nor  ever 
demanded  by  the  owner,  so  far  as  shown,  nor 
that  her  title  was  ever  denied.  There  is 
evidence  tending  to  show  it  was  not.  Two 
years  later  deceased  "paid  eighteen  (18) 
sheep  back,"  or  "lambs,"  according  to  the 
testimony  of  plaintiff's  husband.  Whether 
during  the  three  years  or  afterwards  he  made 
the  annual  payments  in  kind  as  stipulated  is 
otherwise  left  to  conjecture. 

The  short  memorandum  of  agreement  leaves 
much  to  inference.  Deceased  took  the  12 
ewe  sheep,  in  1898,  to  "keep"  for  three  years, 
agreeing  to  pay  annually  for  their  "rental" 
half  the  wool  and  increase.  He  died  in  1013. 
How  many  of  these  sheep  outlived  him  is  not 
shown.  In  the  absence  of  special  agreement, 
it  was  his  duty,  while  in  possession  of  them 
under  his  bailment,  to  annually  pay  the 
agreed  rental  in  kind,  and  properly  keep,  feed, 
shelter,  and  otherwise  care  for  them.  He  did 
not  insure  them,  nor  agree  to  replace  any 
which  perished  from  natural  causes,  by  dis- 
ease, or  accident  without  fault  on  his  part. 
He  was  only  holden  to  the  honest  exercise  of 
average  diligence.  It  was  a  bailment  for  bene- 
fit of  both.  Where  the  parties  fail  to  express- 
ly define  their  relative  rights  and  duties  in 
that  particular,  the  law  only  requires  of  the 
bailee  the  care  and  diligence  in  conserving 
the  property  intrusted  to  him  which  persons 
of  average  diligence  and  prudence  bestow 
towards  such  property,  or  upon  their  own 
property,  under  like  circumstances. 

[528]  Counsel  for  appellee  emphasize  that, 
conceding  this  transaction  was  a  bailment, 
it  was  for  a  definite  time,  and  urge  that  the 
bailment  terminated  when  the  time  expired; 
that  plaintiff  was  then  entitled  to  a  return 
of  the  sheep,  and  her  right  of  action  to  recover 
them  or  their  value  then  arose.  This  may  be 
recognized  as  the  general  rule  and,  unques- 
tionably, the  bailment  ends  absolutely  if  the 
bailee  returns  the  property  or  accounts  for 
it  as  is  his  duty;  but  if  at  the  expiration 
of  the  appointed  time  he  does  not  redeliver 
the  property  or  excuse  the  failure  to  do  so. 


nor  deny  the  bailor's  right  to  possession  of 
it,  the  bailment  does  not  necessarily  end  as 
to  him,  for  he  yet  holds  the  property  in  trust, 
and  "the  bailor  has  a  right  to  resume  the 
property  or  consider  the  bailment  as  con- 
tinued or  renewed"  (5  Cyc.  p.  207;  Elliott 
on  Contracts,  §  3005)  and  under  some  cir- 
cumstances the  inaction  of  the  parties  might 
be  treated  aa  inferential  evidence  of  an  agree- 
ment to  that  effect  (Schouler  on  Bailments 
[3d  ed.]  §  159). 

The  law  of  bailments  does  not,  however^ 
as  in  case  of  leases,  imply  a  renewal  of  the 
former  contract  from  the  mere  naked  act  of 
retaining  possession,  but  possession,  retained 
without  objection  after  the  period  originally 
fixed  has  expired,  in  connection  with  other 
persuading  circumstances,  may  raise  a  ques- 
tion of  fact  for  a  jury  as  to  whether  the  bail- 
ment was  terminated  or  continued  and  re- 
newed. Chamberlain  v.  Pratt,  33  N.  Y.  47^ 
2  Enc.  of  Ev.  p.  189. 

It  is  recognized  as  a  general  rule  of  bail- 
ment that  the  mere  retention  of  possession 
of  property  by  the  bailee,  however  long  con- 
tinued, will  not  in  itself  work  a  change  of 
ownership,  and  the  statute  of  limitations  can- 
not run  in  his  favor  imtil  he  sets  up  and 
asserts  some  adverse  claim  in  respect  to  the 
bailment  by  which  he  acquired  possession  of 
it.  Blount  v.  Beall,  95  Ga.  182,  22  S.  £.  52; 
Reizenstein  v.  Marquardt,  75  la.  294,  30  N. 
W.  506,  1  L.R.A.  318,  9  Am.  St.  Rep.  [629] 
477.  While  in  these  cases  the  time  of  termi- 
nation of  the  bailment  is  not  shown  to  have 
been  so  definitely  set  as  here,  both  the  rule 
and  reason  therefor  are  well  stated  as  of 
general  application.  In  the  last  case  cited 
it  is  said: 

"The  rights  and  obligations  of  a  bailee  of 
personal  property  are  very  much  like  those  of 
a  trustee  of  a  resulting  trust  in  realty,  and 
it  has  always  been  held  that  the  statute  of 
limitations  commences  to  run  in  favor  of  a 
trustee  from  the  time  when  he  denies  the 
trust  and  claims  the  trust  property  as  fai« 
own.  Peters  v.  Jones,  35  la.  512;  Gebhard 
V.  Sattler,  40  la.  152.  Upon  the  same  prin- 
ciple the  statute  of  limitations  will  not  be^n 
to  run  in  favor  of  a  bailee  until  he  denies 
the  bailment  and  converts  the  property  to 
his  own  use." 

That  the  burden  of  proof  rested  upon  plain- 
tiff to  establish,  by  a  preponderance  of  evi- 
dence, a  continuance  or  renewal  of  the  bail- 
ment, as  well  as  various  other  facts  essential 
to  recovery,  is  clear,  but  under  the  facts  and 
circumstances  disclosed  in  this  record  we  must 
conclude  it  cannot  be  said,  as  a  matter  of  law, 
that  she  is  absolutely  barred  from  any  recov- 
ery by  the  statute  of  limitations. 

The  judgment  is  reversed,  and  a  new  trial 
granted. 

Brooke,  C.  J.,  and  McAlvay,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Moore,  JJ.,  concurred. 


NOTB. 

Aeqvisition   by   Adverse   Possesiioii   of 
Title  to  Property  in  HaacU  of  Bailee. 


The  rule  laid  down  in  the  reported  case  to 
the  effect  that  the  mere  retention  of  posses- 
flion  of  property  by  a  bailee,  however  long 
continued,  will  not  in  itself  work  a  change  of 
ownership,  and  that  the  statute  of  limitations 
cannot  run  in  his  favor  until  he  sets  up  and 
asserts  some  claim  adverse  to  the  bailee,  is 
supported  by  a  number  of  cases. 

Alabama. — Harrison  v.  Pool,  16  Ala.  167; 
Knight  V.  Bell,  22  Ala.  198 ;  Lucas  v.  Daniels, 
34  Ala.  188. 

Colorado. — In  re  Rathgeb,  125  Cal.  302,  57 
Pac.  1010. 

District  of  Columbia. — ^Marr  v.  KUbel,  4 
Mackey  577,  3  Cent.  274. 

Georgia. — Echols  v.  Barrett,  6  Ga.  443; 
Blount  V.  Beall,  95  Ga.  182,  22  S.  E.  52. 

Iowa. — Reizenstein  v.  Marquardt,  75  la. 
294,  39  N.  W.  606,  9  Am.  St.  Rep.  477,  1 
L.R.A.  318. 

Kentucky. — ^Mims  v.  Mims,  3  J.  J.  Marsh 
103.    See  also  Gaines  v.  Wiggs,  9  B.  Mon.  282. 

Louisiana. — See  Hinson  v.  Hinson,  10  La. 
Ann.  580. 

Maryland. — Callis  ▼.  Tolson,  6  Gill.  &  J. 
80. 

Missouri. — Carter  v.  Feland,  17  Mo.  383. 

Tfew  Hampshire. — Baker  v.  Chase,  65  N.  H. 
61;  Rice  v.  Connelly,  71  N.  H.  382,  62  Atl. 
446. 

North  Carolina,— Vowell  v.  Powell,  21  N. 
C.  379.  See  also  Jones  v.  Gordon,  55  K.  C. 
352. 

Pennsylvania,, — See  Finkbone's  Appeal,  86 
Pa.  St.  368. 

Tennessee. — ^M'Donald  v.  M'Donald,  8  Yerg. 
145;  Porter  v.  Porter,  3  Humph.  586;  Turner 
V.  Grainger,  5  Humph.  347 ;  Hallum  v.  Yourie, 
1  Sneed  369.  See  also  Ingram  v.  Smith,  1 
Head  411. 

Texas. — Cochrane  v.  Winburn,  13  Tex.  143. 

Virginia. — Taylor  v.  Beal,  4  Grat.  93;  Mc- 
Kenzie  v.  Macon,  6  Grat.  379;  Cross  v.  Cross, 
9  Leigh.  245;  Boatright  v.  Meggs,  4  Munf. 
145. 

In  Blount  v.  Beall,  95  Ga.  182,  22  S.  E.  52, 
cited  in  the  reported  case,  it  appeared  that 
the  owner  of  a  ring  borrowed  some  money 
and  pledged  the  ring  as  collateral  security. 
After  the  repayment  of  the  loan  the  owner 
made  repeated  demands  for  the  return  of  the 
ring  during  a  period  of  about  eleven  years, 
the  demands  being  always  met  with  state- 
ments by  the  bailee  that  he  would  return  the 
ring  as  soon  as  he  could  find  it.  It  was 
held  that  the  statute  of  limitations  did  not 
run  in  favor  of  the  bailee. 

In  Baker  v.  Chase,  55  N.  H.  61,  it  appeared 
that  the  owner  of  land  had  sold  some  stone 
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which  was  split  but  not  removed  by  the  pur- 
chaser. Subsequently  the  owner  conveyed  the 
land  to  a  third  person  who  had  knowledge  of 
the  facts.  After  the  conveyance  the  stone 
remained  for  six  years  and  nothing  was  done 
or  said  by  either  party  in  reference  to  it. 
It  was  held  that  the  vendee  of  the  land  did 
not  acquire  title  to  the  stone  by  virtue  of 
the  statute  of  limitations. 

Several  early  cases  held  that  Where  the 
bailee  of  slaves  under  a  parol  loan  had  pos- 
session of  them  for  a  certain  number  of 
years  the  claims  of  the  creditors  and  pur- 
chasers of  the  bailee  were  superior  to  the 
rights  of  the  bailor.  But  those  decisions  were 
based  on  statutory  provisions  relating  to 
fraudulent  and  voluntary  conveyances  of 
slaves.  Gaines  v.  Wiggs,  9  B.  Mon.  (Ky. ) 
282;  Hinson  v.  Hinson,  10  La.  Ann.  580; 
Cook  v.  Clippard,  12  Mo.  379;  Taylor  v. 
Beale,  4  Grat.  (Va.)  93;  Gay  v.  Moseley, 
2  Munf.  (Va.)  543;  Garth  v.  Barksdale, 
5  Munf.  (Va.)  101.  In  Gaines  v.  Wiggs, 
supra,  it  was  held  that  the  sale  of  a  slave  by 
a  bailee  with  the  provision  that  the  purchaser 
should  not  pay  the  consideration  unless  the 
claim  of  the  bailor  was  defeated,  would  not 
bring  the  purchaser  within  a  statute  protect- 
ing creditors  and  purchasers  of  one  who  has 
had  possession  under  an  unrecorded  loan  for 
a  period  of  five  years.  And  in  Knight  v.  Bell, 
22  Ala.  198,  it  appeared  that  the  owner  of 
a  slave  made  the  loan  of  the  slave  to  his 
married  daughter  for  the  benefit  of  her  and 
her  children.  The  slave  was  subsequently 
levied  on  as  the  property  of  the  daughter's 
husband  by  virtue  of  a  statute  relating  to 
fraudulent  transfers  and  was  purchased  at 
the  execution  sale  by  a  third  person  with  an 
understanding  between  him  and  the  husband 
that  the  latter  should  have  the  slave  back  on 
the  repayment  of  the  purchase  price.  It  was 
held  that  the  possession  of  the  husband  by 
reason  of  the  repurchase  of  the  slave  from 
the  purchaser  at  the  execution  sale  was  in- 
sufiicient  to  establish  a  title  by  adverse  pos- 
session as  against  the  bailor.  To  the  same 
effect  see  Hinson  v.  Hinson,  10  La.  Ann.  580. 

A  number  of  cases  support  the  doctrine  that 
to  constitute  an  adverse  possession  by  a  bailee 
there  must  be  a  disclaimer  of  the  original 
title,  and  an  actual  hostile  possession  of 
which  the  true  owner  has  notice,  or  which 
is  so  ostensible  and  notorious  as  to  furnisli 
a  reasonable  or  prima  facie  presumption  of 
notice.  Harrison  v.  Pool,  16  Ala.  167 ;  Knight 
V.  Bell,  22  Ala.  198;  Lucas  v.  Daniels,  34  Ala. 
188;  In  re  Rathgeb,  125  Cal.  302,  57  Pac. 
1010;  Echols  V.  Barrett,  6  Ga.  443;  Callis  v. 
Tolson,  6  GilL  &  J.  (Md.)  80;  Cole  v.  Hehb, 
7  Gill.  &  J.  (Md.)  20;  Rice  v.  Connelly,  71 
N.  H.  382,  62  Atl.  446.  See  also  Porter  v. 
Porter,  3  Humph.  (Tenn.)  586.  Thus  in  Lu- 
cas ▼.  Daniels,  supra,  it  was  said:     ''There 
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was  evidence  in  this  case  conducing  to  show 
that  the  plaintiff  held  the  slaves  in  subordina- 
tion to  the  title  of  the  trustee  in  the  deed  of 
Livingston  Gardner;  that  the  slaves  were  left 
by  the  trustee  with  the  plaintiff,  for  the 
benefit  of  his  children;  and  that  while  hold- 
ing them  in  subordination  to  the  trustee,  and 
for  the  benefit  of  his  children,  the  plaintiff 
carried  them  to  Mississippi,  with  the  tacit 
consent  of  the  trustee,  who  remained  and  con- 
tinued to  reside  in  Alabama.  The  second 
charge,  which  the  court  refused  to  give,  was 
properly  refused,  unless  it  is  a  tenable  propo- 
sition, that  after  the  plaintiff  had  so  held  the 
slaves  up  to  the  time  of  his  going  to  Missis- 
sippi, and  after  his  carrying  the  slaves  to 
Mississippi  under  the  circumstances  above 
stated,  a  possession  by  him  for  the  period 
prescribed  in  the  statute  of  limitations  of 
that  state,  under  an  open,  notorious  and  pub- 
lic claim  of  title,  would  vest  the  plaintiff 
with  the  right  to  the  slaves.  The  principle 
asserted  by  this  court  in  Harrison  v.  Pool,  16 
Ala.  174,  and  Benje  v.  Creagh,  21  Ala.  156, 
is  at  war  with  that  proposition.  It  is  settled 
by  those  decisions,  that  when  possession  is 
acquired  and  held  for  a  time,  in  subordina- 
tion to  the  title  of  the  true  owner,  then,  to 
constitute  an  adverse  possession,  'there  must 
be  a  disclaimer  of  the  original  title,  and  an 
actual  hostile  possession,  of  which  the  true 
owner  had  notice,  or  which  is  so  ostensible 
and  notorious  as  to  furnish  a  reasonable  or 
prima  facie  presumption  of  notice.'  The  whole 
doctrine  of  adverse  possession  rests  upon  the 
presumed  acquiescence  of  the  party  against 
whom  it  is  held,  and  there  can  be  no  acquies- 
cence without  knowledge.  Brown  v.  Cockerell, 
33  Ala.  38.  If  the  trustee  remained  and  con- 
tinued to  reside  in  Alabama,  while  the  plain- 
tiff carried  the  slaves  to  Mississippi,  and 
the  plaintiff,  up  to  the  time  of  carrying  them 
to  Mississippi,  acknowledged  the  title  of  the 
trustee,  it  would  be  incumbent  upon  him  to 
show  that  the  true  owner  had  actual  notice 
of  his  hostile  possession,  or  that  the  hostility 
of  his  possession  was  so  ostensible  and  notori* 
ous  as  to  afford  reasonable  or  prima  facie  pre- 
sumption of  notice.  In  determining  whether 
or  not  the  notoriety  of  adverse  possession  was 
such  as  to  afford  prima  facie  evidence  that  it 
was  known  to  the  owner,  it  would  be  indis- 
pensable to  consider  the  distance  of  the  owner 
from  the  place  at  which  such  .adverse  posses- 
sion was  set  up,  and  the  fact  that  it  was  in 
another  state.  If  there  was  a  hostile  posses- 
sion in  Mississippi,  it  would  be  manifestly 
wrong  for  the  court  to  presume  that  it  was 
known  to  the  trustee  remaining  in  the  state 
of  Alabama,  no  matter  how  public  the  hos- 
tility of  the  possession  may  have  been  in  that 
state.  The  plaintiff  had  no  right  to  have  the 
court  assert,  as  a  legal  proposition,  that  the 
possession  under  the  circumstances  stated  in 


the  charge  would  vest  him  with  the  title." 
In  Porter  v.  Porter,  3  Humph.  586,  the  court 
in  disposing  of  a  contention  that  a  bailer 
could  make  his  holding  adverse  by  his  claim 
of  ownership  made  to  third  persons  said:  "To 
hold  that  a  man,  who  had  obtained  possession 
of  the  property  of  another,  acknowledging  his 
right,  and  in  obedience  to  it,  may  defeat 
that  right  by  operation  of  the  statute  of  limi- 
tations, because  he  may  have  told  a  dozen 
other  persons,  he  held  and  claimed  it  as  bis 
own,  without  bringing  home  to  the  real  owner 
notice  of  such  claim,  would  be  to  establish  a 
principle  of  most  dangerous  tendency;  one 
which  would  inflict  a  deadly  wound  on  all  our 
social  relations,  as  connected  with  the  rights 
of  property."  In  Code  v.  Hebb,  7  Gill  &  J. 
(Md.)  20,  it  appeared  that  a  slave  which  had 
been  loaned  by  his  owner  was  assessed  as  the 
property  of  the  bailee  and  did  not  appear  in 
the  assessment  of  the  property  of  the  owner. 
It  was  held  that  this  fact  was  insufficient  to 
impute  to  the  owner  the  knowledge  of  the 
bailee's  adverse  claim  as  the  owner  was  not 
a  party  or  privy  to  the  assessment  lists. 

In  several  early  cases  it  was  held  that  on 
the  death  of  a  bailee  in  possession  of  slaves 
the  possession  of  his  successors  in  interest 
became  adverse  from  that  time.  Powell  v. 
Powell,  21  K.  C.  379;  Jones  v.  Gordon,  55  N. 
C.  352 ;  Woods  v.  Woods,  65  N.  C.  420 ;  Win- 
burn  V.  Cochran,  9  Tex.  123 ;  Cochrane  v.  Win- 
burn,  13  Tex.  143.  And  it  has  been  held  that 
the  sale  of  a  slave  by  a  bailee  started  the 
running  of  the  statute  of  limitations  against 
the  bailor.  Porter  v.  Porter,  3  Humph. 
(Tenn.)  586. 


SMITH'S  ADMIKISTBATRIX 

▼. 

MIDDLZSBORO  EUBCTRIO  COM- 
PANY. 

Kentucky  Court  of  Appeals — March  26,  1915. 

164  Ky,  46;  174:  S.  IF.  773. 


Pleading  —  Amendmeiat  at  Triad  —  Re« 
f usal  Proper. 

Where  on  the  third  day  of  the  trial  plain- 
tiff sought  to  file  an  amended  petition  which 
did  not  change  the  averments  of  negligeno^ 
contained  in  the  original  petition  and,  like 
the  original,  was  extremely  general,  the  de- 
nial of  leave  to  file  is  not  an  abuse  of  discre- 
tion. 

[See  5  Ann.  Gas.  674.] 
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Refusal  of  Leave  to  Amend  Harmless. 

Where  plaintiff  did  not  recover,  the  denial 
of  leave  to  file  an  amended  petition,  claiming 
greater  damages,  is  not  prejudicial. 

Electricity  —  Injury  from  Inside  Wir- 
ing —  Evidence. 

Where  plaintiff's  intestate  received  a  fatal 
shock  from  an  electric  light  cord,  the  ques- 
tion whether  there  would  have  been  any 
trouble  had  the  cord  been  tied  instead  of  sus- 
pended from  the  ceiling  is  not,  where  the  wit- 
ness had  been  testifying  he  was  unable  to  pull 
deceased  away  from  the  cord,  inadmissible. 

Sanie, 

In  such  case  the  witness  may  testify  that 
after  deceased  had  been  removed^  the  cord, 
v/hich  reached  the  floor,  ignited  it. 

Same. 

A  witness  who  shows  himself  to  be  famil- 
iar with  electricity,  and  who  attempted  to 
pull  plaintiff's  intestate  away  from  the  elec- 
tric light  cord  where  deceased  received  the 
fatal  shock,  may  testify  that  he  also  received 
a  shock  of  from  110  to  250  volts;  it  appearing 
that  the  current  passed  through  deceased  and 
into  the  witness. 

Same. 

WHiere  plaintiff's  intestate,  who  was  a 
patron  of  defendant  electric  company,  re- 
ceived a  fatal  shock  through  an  electric  light 
wire,  testimony  that  shortly  after  the  acci- 
dent the  witness  saw  a  man  climb  the  electric 
light  pole  in  front  of  the  store  where  de- 
ceased met  his  death  is  inadmissible ;  the  wit- 
ness being  unable  to  identify  positively  the 
person  as  connected  with  defendant. 

Xhrldence   —   Competency    of   Expert  — 
As  to  Oanso  of  Death. 

An  embalmer  who  had  seen  the  bodies  of 
two  persons  who  had  been  electrocuted  is  not 
competent  to  testify  as  an  expert  that  de- 
ceased met  his  death  from  electrocution. 

negligence  —  Evidence  of  Snbseqnent 
Conditions. 

A  witness  cannot  testify  that  at  some  in- 
definite and  unlocated  time  after  the  electro- 
cution of  deceased  he  saw  that  the  insula- 
tion was  worn  off  the  wires  which  came  from 
the  pole  to  the  top  of  the  window  and  into 
the  building  where  the  death  occurred. 

Snbseqnent  Tests  -of  Apparatus. 

In  an  action  for  death  by  electrocution, 
where  plaintiff  contended  that  the  transform- 
er was  defective,  evidence  of  tests  made  by 
an  expert  some  months  after  the  accident  is 
admissible;  there  being  a  showing  that  the 
transformer  had  not  been  repaired,  and  that 
any  defect  therein  would  not  be  righted  of 
itself. 

Expert    Evidence    —    As    to    Resnlt    of 
Test. 

It  was  plaintiff's  claim  that  a  defect  in  a 
transformer  allowed  an  unusual  current  into 
the  building,  and  that  in  using  electric  lights 
deceased  met  his  death.  The  transformer  was 
tested  by  an  expert.  Held,  that  other  experts 
could  testify  whether  the  test  administered 
showed  that  the  transformer  was  not  defec- 
tive. 


Electricity  ~  lability  for  Injnries  — 
Degree  of  Care. 

While  an  electric  light  company  is  not  an 
insurer  of  the  safety  of  its  patrons,  nor  of 
people,  who  come  in  contact  with  its  wires 
and  apparatus,  it  is  bound  to  exercise  tlie 
highest  degree  of  care  and  skill  in  the  in- 
stallation, construction,  and  operation  of  its 
plant,  as  well  as  in  the  inspection  of  its  wires 
and  other  apparatus,  and  must  use  the  nec- 
essary devices  to  control  its  current  and  pre- 
vent the  passing  of  dangerous  currents  of 
electricity  into  the  houses  of  its  patrons. 

Liability    as    to    Condition    of    Inside 
Wiring. 

Where  an  electric  light  company  did  not 
know  of  defects  in  the  wires  and  apparatus 
within  the  building  of  one  of  its  patrons,  it 
was  under  no  duty  to  inspect  for  such  de- 
fects. 

[See  note  at  end  of  this  case.] 

Liability     for     Introducing     Excessive 
Current. 

Though  the  inside  wiring  and  appliances 
of  a  user  of  an  electric  current  were  defective, 
the  company  is  liable  for  sending  into  the 
building  a  dangerous  current  which  would 
have  worked  injury  notwithstanding  the  de- 
fects 

[See  Ann.  Gas.   1913A  1184.]  ( 

Failure     to    Inspect    —    Question    for 
Jury. 

In  an  action  for  electrocution  of  plaintiff's 
intestate,  the  question  whether  the  defendant 
company  was  negligent  in  not  inspecting  the 
wiring  or  in  failing  to  turn  oflf  its  current 
from  the  building,  held  for  the  jury. 

Instructions   —   Effect    of    Bequest    on 
Same  Subject. 

Where  plaintiff  in  writing  requested  an 
instruction  dealing  with  contributory  negli- 
gence, she  cannot  attack  an  instruction  on 
contributory  negligence  on  the  ground  that 
the  issue  was  not  raised  by  the  evidence.       ^ 

Definition  of  Negligence. 

In  an  action  for  the  electrocution  of  plain- 
tiff's intestate,  an  instruction,  defining  negli- 
gence and  ordinary  care  as  applied  to  the 
contributory  negligence  of  the  intestate,  is  not 
error,  where  the  jury  was  charged  that  de- 
fendant was  bound  to  exercise  the  highest 
degree  of  care. 

Jury    —    Misconduct    —    Affidavits    of 
Jurors. 

Affidavits  of  jurors  are  not  admissible  to 
show  misconduct,  although  they  can  be  re- 
ceived to  show  there  was  no  misconduct. 

[See  6  Ann.  Cas.  290;   1913B  761.] 

Proof  of  Bliacondnct  Insufficient. 

Affidavits  held  not  to  show  attempt  to 
corrupt  the  jury,  or  any  misconduct  on  the 
part  of  the  jury  warranting  new  trial. 

Drinking  of  Liquor  by  Jurors. 

The  occasional  taking  of  intoxicants  in  a 
moderate  quantity  by  jurors  is  not  misbe- 
havior, warranting  the  granting  of  a  new 
trial. 

[See  Ann.  Gas.  1916A  939.] 
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Same. 

The  intoxication  of  a  single  juror,  coupled 
with  other  scandalous  behavior,  where  not 
shown  to  have  been  procured  by  respondent, 
is  not,  where  the  juror  was  not  intoxicated 
at  the  hearing  or  when  the  cause  was  submit- 
ted, ground  for  new  trial. 

Separation  of  Jury. 

As  the  Civil  Code  does  not  confer  upon  the 
court  authority  to  put  a  jury  in  charge  of 
an  officer  and  require  them  to  remain  to- 
gether until  the  case  has  been  finally  sub- 
mitted, it  is  discretionary  with  the  court  if 
it  has  the  inherent  power  to  do  so,  and  hence 
a  party  cannot  complain  that  the  jury  were 
allowed  to  separate  for  the  evenings  and  for 
meals  up  to  submission. 

New  Trial  —  Hearine  of  Motion  —  Oral 
Testimony. 

Civ.  Code  Prac.  §  340,  subsec.  2,  provides 
for  new  trial  for  the  misconduct  of  the  jury. 
Section  343  declares  that  the  application 
must  be  by  motion,  and  that  the  ground 
must  be  sustained  by  affidavits.  Held,  that 
as  the  statute  did  not  authorize  the  taking 
of  evidence,  and  as  the  court  extended  the 
time  for  the  unsuccessful  party  to  procure 
affidavits,  the  denial  of  her  motion  for  per- 
mission to  call  witnesses  and  examine  them 
orally  to  show  misconduct  of  the  jury,  can- 
not be  held  an  abuse  of  discretion. 

Appeal  from  Circuit  Court,  Bell  county. 

Action  for  damages.  A.  T.  Smith's  Admin- 
istratrix, plaintiff,  and  Middlesboro  Electric 
Company,  defendant.  Judgment  for  defend- 
ant. Plaintiff  appeals.  The  facts  are  stated 
in  the  opinion.    Affikmed. 

Black,  Black  d  Owens  and  B.  B.  Golden  for 
appellant. 

T.  0.  Anderson f  Charles  /.  Dawson  and 
Easelrigg  d  Hazelrigg  for  appellee. 

[48]  Hurt,  J. — A.  T.  Smith,  manager  of 
the  A.  T.  Smith  Drug  Company,  was  killed  by 
an  electric  shock,  at  a  time  when  he  was 
using  an  electric  light,  in  the  drug  store  of 
the  company.  The  electricity  for  the  light- 
ing was  furnished  by  the  Middlesboro  Electric 
Company,  a  corporation,  engaged  in  generat- 
ing and  distributing  electricity  for  lighting 
purposes.  The  appellant,  as  administratrix 
of  decedent,  sued  the  electric  company  for 
$50,000.00  in  damages,  for  the  loss  to  de- 
cedent's estate  by  his  death,  alleging  that  his 
death  was  caused  by  the  gross  negligence  of 
the  servants  of  appellee,  who  were  in  charge 
[49]  of  its  plant  and  equipment  for  furnish- 
ing the  light  to  the  drug  company.  Tlie  ap- 
pellee, by  answer,  traversed  all  allegations  of 
negligence,  and  in  addition,  plead  contribu- 
tory negligence  on  the  part  of  the  decedent, 
which  latter  plea  was  denied  by  reply.  A 
trial  by  jury  was  had  upon  the  issues  made, 
which  resulted  in  a  verdict  for  appellee.    The 


appellant  filed  grounds,  and  moved  the  court 
for  a  new  trial,  which  motion  was  overruled. 
The  necessary  exceptions  were  saved,  and 
she  now  appeals  to  this  court. 

The  grounds  for  the  new  trial  will  be  con- 
sidered in  the  order  offered  by  the  appellant. 

The  first  of  the  grounds  is  alleged  error  of 
the  court  in  overruling  her  motion  to  file  her 
fourth  amended  petition.  This  amended  peti- 
tion was  not  offered  until  after  the  answer  and 
reply  had  been  filed,  and  not  until  the  third 
day  after  the  trial  had  begun,  and  had  been 
proceeding.  In  such  a  state  of  case,  it  is  a 
matter  within  the  soimd  direction  of  the  trial 
court  to  permit  an  amendment  to  pleadings. 
This  pleading,  which  was  offered,  is  only  a 
statement  in  amplified  form  of  the  allegations 
of  the  original  petition,  and  while  it  does  not 
specifically  allege  any  particular  portion  of  the 
machinery,  or  equipments  of  the  electric  light 
company,  as  being  out  of  repair,  or  as  being 
a  particular  cause  resulting  in  the  death  of 
the  decedent,  it  is  substantially  an  allega- 
tion, that  all  the  machinery,  lines,  and  equip- 
ments were  out  of  repair,  or  not  properly 
fixed  and  placed,  and  that  the  appellee  was 
negligent  in  thus  allowing  the  machinery, 
equipments,  transformers,  and  other  parts  of 
its  plant  to  be  out  of  repair,  or  not  properly 
constructed;  and  its  failure  to  provide  de- 
vices which  were  considered  necessary  to  make 
the  operation  of  an  electric  light  plant  safe, 
so  as  to  prevent  any  loss  of  life  or  injury 
by  reason  of  its  operation,  and,  furthermore^ 
it  contained  a  statement  of  the  law,  or  what 
it  alleged  to  be  the  law,  applying  to  a  cor- 
poration engaged  in  generating  and  furnish- 
ing electric  light.  It  will  be  borne  in  mind, 
that  the  appellee,  before  it  filed  its  answer, 
filed  a  written  motion,  and  moved  the  court 
to  require  the  appellant  to  make  more  specific 
her  petition  in  its  allegations  as  to  the  speci- 
fic place,  or  thing,  or  act  or  condition  of  neg- 
ligence on  the  part  of  the  appellee  which  wa» 
complained  of.  The  court  overruled  this  mo- 
tion. It  does  not  appear  whether  it  was  done 
upon  the  objection  of  the  appellant  [50]  or 
not.  We  do  not  think  the  court  abused  its 
discretion  in  refusing  to  allow  this  amend- 
ment to  be  filed,  because  the  allegations  of 
the  petition  are  sufiScient  to  allow  proof  of 
any  act  of  negligence  on  the  part  of  the  ap- 
pellee, which  resulted  in  the  death  of  the  de- 
cedent. Such  negligence  would  consist  of  any 
improper  operation  of  the  machinery,  or  the 
use  of  incompetent  employees,  or  the  failure 
to  use  and  maintain  wiring  properly  made 
and  sufficient  to  convey  the  electrical  current 
in  safety,  or  transformers  not  in  good  con- 
dition and  repair,  so  as  to  reduce  the  voltage 
passing  over  the  primary  wires  and  on  to  the 
secondary  wires,  or  any  failure  to  keep  the 
wiring  properly  insulated,  or  the  failure  to 
use  any  necessary  devices  for  the  protection 
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of  persons  from  this  electrical  current  or  to 
fail  to  inspect  for  the  discovery  of  defects  or 
want  of  repairs,  or  any  other  negligence,  or 
failure  to  perform  its  duty  as  required  by 
law.  The  appellee  would  have  more  just  cause 
'of  complaint  for  the  failure  of  the  petition  to 
make  definite  and  certain  the  allegations  in 
regard  to  the  cause,  or  acts  or  conditions  in 
which  the  alleged  negligence  consisted  and 
which  is  alleged  to  have  caused  the  injury, 
but  under  the  interpretation  put  upon  the 
petition  by  the  court,  we  do  not  see  how 
the  refusal  to  allow  this  amended  petition 
to  be  filed,  could  have  been  prejudicial  to  the 
appellant. 

The  failure  to  allow  it  to  be  filed,  on 
tu^ount  of  the  allegation  in  it,  that  the  dam- 
ages, which  the  estate  of  the  decedent  had 
Buffered,  was  $100,000.00,  instead  of  $50,- 
OOO.OO,  as  alleged  in  the  original  petition, 
was  not  prejudicial,  as  the  appellant  failed 
of  any  recovery  at  all. 

The  error  alleged,  because  the  court  refused 
4  to  allow  the  third  amended  petition  to  be 
filed,  was  not  prejudical,  for  the  reason  above 
stated,  as  it  contained  only  an  allegation,  that 
the  damages  should  be  $100,000.00,  in  place 
of  $50,000.00. 

The  third  ground  relied  upon  for  a  new 
trial,  are  alleged  errors  of  the  court  in  re- 
jecting and  refusing  to  admit  material  and 
competent  evidence  on  behalf  of  the  appellant 
upon  the  trial  and  permitting  incompetent 
•evidence  to  be  heard  over  the  objection  of 
appellant.  Complaint  is  made  that  the  court 
permitted  the  witness,  Starling,  to  be  asked 
and  to  answer  the  question,  "If  the  cord  had 
been  tied,  would  there  have  been  any  trouble?" 
and  to  which  he  answered,  "No."  This  witness, 
[51]  at  the  time,  was  testifying  with  refer- 
ence to  his  efi'orts  to  separate  decedent  from 
the  light  which  he  was  holding  after  his 
death,  and  the  question  only  meant,  that,  if 
the  cord  had  been  tied  to  something,  that  the 
-decedent  could  have  been  pulled  away  from 
it,  and  his  grasp  loosened.  There  was  cer- 
tainly nothing  prejudicial,  either  in  the 
question  or  answer.  The  jury  must  have  so 
understood  it.  Objection  is  made  to  the  testi- 
mony of  this  witness,  because  he  was  allowed 
to  state,  that,  after  the  separation  of  the 
■decedent  from  the  light,  that  it  was  lying 
upon  the  floor,  and  set  the  floor  on  fire,  "That 
there  was  nothing  unusual  about  that."  This 
-seems  to  have  only  meant,  that  it  was  nothing 
-unusual  in  electrical  operations  for  a  light, 
where  the  globe  was  broken,  and  forms  an 
arch  upon  the  floor,  and  coming  in  contact 
with  a  wet  floor,  like  that  was,  to  set  it  on 
fire.  The  statement  of  this  witness,  that 
when  he  took  the  decedent  by  the  ankle  to 
remove  him,  that  he  was  receiving  about  110 
A'olts  of  electricity,  and  not  exceeding  250 
volts,  was  a  competent  statement  for  the  wit- 


ness to  make,  in  the  light  of  the  fact  that 
he  was  an  electrical  expert,  and  had  had 
experience  in  receiving  shocks  frequently,  and 
that  in  the  position  in  which  he  was  holding 
decedent  by  the  ankle,  that  he  received  prac- 
tically the  same  amount  of  electricity,  while 
in  that  situation  as  the  decedent  did.  Of 
course,  that  was  a  mere  matter  of  opinion, 
but  that  is  all  the  evidence,  from  the  nature 
of  the  circumstances,  that  could  be  had  upon 
a  question  of  that  kind,  and  the  witness 
seemed  qualified  by  experience  and  education 
to  express  such  an  opinion,  in  evidence.  The 
witness,  John  Hash,  after  stating  that  short- 
ly after  the  death  of  the  decedent,  he  saw  some 
person  climbing  the  electric  light  pole  in 
front  of  the  decedent's  place  of  business,  but 
that  he  did  not  know  who  it  was.  The  court 
refused  to  allow  the  witness  to  answer,  whom 
he  believed  it  to  be.  Tliis  was  clearly  correct, 
because  the  evidence  does  not  show  in  any  way 
that  whoever  it  was  who  went  up  the  electric 
light  pole,  that  such  person  had  any  connec- 
tion with  the  appellee  in  this  case  by  any 
fact  or  circumstance,  and  the  mere  guess  of 
the  witness,  formed  upon  reasons  possibly, 
other  than  his  knowledge  acquired  by  per- 
sonal observation,  would  have  been  prejudicial 
to  the  appellee. 

D.  Z.  Gibson,  who  testified  that  he  was 
a  graduated  embalmer  of  dead  bodies,  and 
that  he  had  seen  the  bodies  of  two  persons, 
who  had  been  electrocuted,  and  after  describ- 
ing [52]  the  condition  of  the  body  of  the 
deceased,  and  the  condition  of  his  veins,  arter- 
ies, and  blood,  was  asked  to  state,  what,  in 
his  opinion,  was  the  cause  of  the  death.  This 
was  objected  to  and  the  court  sustained  the 
objection,  when  the  avowal  was  made,  that 
if  permitted  to  answer,  he  would  answer  that 
in  his  opinion,  his  death  was  caused  by  elec- 
tricity. The  court  was  correct  in  this  ruling, 
because  the  witness  was  not  asked  to  confine 
his  opinion  to  the  condition  in  which  he 
found  the  body  of  the  decedent,  and  his  limit- 
ed experience  as  to  persons,  who  had  come  to 
their  death  by  electrocution,  was  not  sufficient 
to  qualify  him  to  give  an  opinion  upon  that 
subject. 

Eugene  Smith  gave  testimony  to  the  effect, 
that  some  time  after  the  death  of  the  dece- 
dent, but  he  was  not  able  to  say  how  long  after 
his  death,  or  at  what  time,  he  observed  that 
the  insulation  was  worn  off  the  wires  which 
came  from  the  pole  to  the  top  of  the  window 
and  into  the  building  where  the  decedent's 
death  occurred.  This  evidence  was  excluded, 
and  we  think  properly  so,  because  it  was  too 
indefinite  as  to  time,  and  was  no  evidence 
of  the  fact  that  the  wire  was  in  that  con- 
dition at  the  time  of  the  decedent's  death. 

The  witness.  Squires,  after  making  testi- 
mony qualifying  himself  to  testify  as  an  ex- 
pert in  the  operation  of  electricity  and  elec- 
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trical  apparatus,  stated  that  about  seven 
months  after  the  death  of  the  decedent,  and 
when  there  had  been  no  changes  made,  since 
before  the  death  of  the  decedent,  in  the  trans- 
formers, from  which  the  secondary  wire  that 
furnished  light  in  the  building  in  which  de- 
cedent came  to  his  death;  that  he  had  made 
a  test  to, determine  whether  there  was  any 
defect  of  any  kind  in  the  transformer,  and 
whether  it  was  not  working  properly,  and 
the  method  adopted  by  him  to  make  the  test, 
and  the  results  of  the  test,  he  had  reduced 
to  writing,  and  that  the  test,  as  made  by 
him,  would  show  clearly  whether  there  was 
then  any  defect  in  the  transformer,  and  wheth- 
er any  volume  more  than  110  volts  of  elec- 
tricity was  escaping  from  the  transformer 
onto  the  secondary  wires,  would  be  shown  by 
the  test  which  he  had  made.  This  written 
test  was  submitted  to  several  other  witnesses 
during  the  trial,  who  were  experts  in  the  oper- 
ation of  electrical  machinery  and  the  ap- 
paratus of  electric  light  plants,  and  they  were 
asked  to  state  whether  or  not  a  test  made 
in  accordance  with  the  manner  in  [53]  which 
the  writing  showed  that  the  test  had  been 
made,  would  demonstrate  the  fact  as  to 
whether  or  not  the  transformer  was  properly 
doing  its  office,  or  any  defect  in  it.  This  evi- 
dence was  all  objected  to,  and  exceptions 
taken  to  its  admission,  and  appellant  now 
complains  of  its  admission.  In  view  of  the 
fact  that  the  testimony  showed  that  the  trans- 
former was,  at  the  time  of  the  making  of  this 
test,  in  the  same  condition  that  it  was  at  the 
time  of  the  decedent's  death,  and  that  no 
repairs  had  been  made  upon  it,  and  that  when 
a  transformer  is  broken  down  it  never  rights 
itself  by  its  own  action,  or  that  of  the  electri- 
cal current,  but  has  to  be  taken  down  and 
repaired,  we  think  the  written  test  was  com- 
petent evidence  for  what  it  was  worth,  al- 
though it  was  made  long  after  the  accident. 
The  submission  of  the  writing  to  the  other 
expert  witnesses,  and  the  expression  of  their 
opinions,  as  to  what  would  be  the  effect  of 
a  test  applied  of  that  kind,  was  simply  the 
propounding  of  a  proper  hypothetical  ques- 
tion to  an  expert  witness,  and  asking  his 
answer  thereto. 

At  the  close  of  the  evidence,  the  appellant 
offered  in  writing,  instructions,  which  he 
designated  in  the  record,  la,  2b,  3c,  4d,  5e,  6f, 
7g,  and  8h,  and  appellee  objected  thereto, 
and  the  court  refused  to  give  each  of  them, 
except  3c  and  8h.  The  appellee  offered  writ- 
ten instructions,  designated  in  the  record  as 
No.  1,  No.  2,  No.  3,  No.  4,  and  No.  5,  to  all 
of  which  appellant  objected.  The  court  re- 
fused to  give  either  of  these  instructions,  ex- 
cept No.  3.  The  court  then  gave  instructions, 
in  addition  to  the  ones  offered  by  appellant 
and  appellee,  numbered  1,  4,  5,  6,  and  7.  To 
the  adverse  rulings  of  the  court  in  giving  and 


refusing  to  give  instructions,  each  party  saved 
proper  exceptions. 

From  the  evidence,  it  seems  that  there  were 
six  theories  offered  as  to  the  cause  of  the 
death  of  decedent.  One  theory  was,  that  the 
transformer  from  which  the  secondary  wire 
led  into  the  drug  store,  in  which  the  death 
occurred,  was  defective  or  broken  down,  or  in 
some  way,  was  out  of  proper  condition  for 
the  performance  of  its  office,  and  that  by 
reason  of  such  defective  condition,  tlie  primary 
current  of  2,300  volts  of  electricity  passed 
from  the  primary  wire  to  the  secondary 
wire,  and  thence  into  the  wire  to  which  the 
light  that  decedent  was  using,  was  attached, 
and  that  this  great  and  unusual  current  of 
electricity  caused  the  death.  A  [54]  second 
theory  advanced  was,  that  a  primary  wire  had 
become  crossed  upon  the  secondary  wire  be- 
tween the  transformer  and  the  building  in 
which  decedent  met  his  death,  and  from  that 
cause,  the  heavy  current  of  electricity  reached 
decedent.  A  third  theory  advanced  was,  that 
the  insulation  upon  the  primary  wires  lead- 
ing into  the  building  of  decedent  had  been 
allowed  to  become  rotten,  and  to  fall  off  the 
wires,  and  thereby  enabled  lightning  to  take 
hold  of  the  wire,  and  to  enter  into  the  building 
in  which  decedent  was  killed,  in  such  volume 
as  to  cause  his  death.  A  fourth  theory  was, 
that  lightning,  from  some  unexplained  cause, 
had  taken  hold  of  the  secondary  wire,  and 
entered  the  wire  to  which  the  light,  which 
decedent  was  using,  was  attaclied,  in  such 
volume,  that  his  death  was  caused.  A  fifth 
theory  was,  that  his  death  arose  from  the 
defective  wiring  and  electrical  apparatus, 
which  was  in  use  in  the  building,  in  which  the 
death  occurred.  A  sixth  theory  advanced 
was,  that  the  ordinary  current  of  electricity, 
which  was  designed  to  go  over  the  secondary 
wire  into  the  building,  has  caused  the  death, 
on  account  of  the  weakened  physical  condition 
of  the  decedent  at  that  time. 

We  will  not  undertake  to  make  any  consid- 
erable  statement  of  the  evidence  offered  upon 
the  trial,  because  to  do  so,  would  extend  this 
opinion  into  a  volume.  The  evidence  was  com- 
posed largely  of  the  opinions  and  conclusions 
of  persons,  who  were  experts  in  the  knowl- 
edge and  operations  of  electricity  and  electri- 
cal apparatus,  pertaining  to  plants  for  the 
generation  and  distribution  of  electricity  for 
lighting  purposes.  Suffice  it  to  say,  that 
the  evidence  conclusively  shows,  that  the  death 
resulted  from  an  electrical  shock,  and  there 
is  some  evidence  conducing  to  show  from 
facts,  or  from  inferences  from  the  facts,  that 
the  death  was  caused  in  the  manner  suggested 
by  each  of  the  theories  advanced. 

The  court,  by  its  first  instruction,  advised 
the  jury,  that  it  was  the  duty  of  the  appellee 
to  exercise  the  utmost  care  and  skill,  to  in- 
stall and  construct,  keep  and  maintain,  in- 
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spect  and  repair,  control  and  operate  its 
lighting  plant,  machinery,  wires,  translorm- 
era,  and  equipment  free  from  danger  to  those 
persons,  including  the  decedent,  who  had  the 
right  to  use  its  electrical  current  for  lighting 
purposes,  and  to  make  same  free  from  any 
unusual,  unnecessary,  and  dangerous  current 
of  electricity  into  the  building  used  by  the 
deceased  as  a  drug  store,  [65]  at  the  time 
of  his  death  and  directed  the  jury,  that  if 
it  believed  from  the  evidence  that  appellee 
failed  to  so  construct,  maintain,  inspect,  re- 
pair, operate,  and  control  its  electrical  equip- 
ment, wires,  transformers,  or  current  of  elec- 
tricity, and  by  reason  of  its  failure  to  do 
any  of  these  things,  the  deceased  received  into 
his  body  an  unusual  and  unnecessary  current 
of  electricity,  and  as  a  direct  and  proximate 
result,  his  death  occurred,  the  jury  should 
find  for  appellant. 

The  converse  of  this  instruction  followed. 
The  court,  also,  advised  the  jury  by  another 
instruction,  that  ''utmost  care  and  skill/'  as 
used  in  the  instruction,  means  the  highest 
care  and  skill  known,  which  may  be  used  un- 
der the  same  or  similar  circumstances. 

By  another  instruction,  the  jury  was  ad- 
vised, that  the  deceased  had  the  right  to  as- 
sume, in  the  absence  of  notice  to  the  contrary, 
that  the  appliances,  wires,  transformers,  and 
equipment  of  the  appellee,  were  in  good  order 
and  free  from  such  defects  as  would  permit 
the  flow  of  an  unusual,  unnecessary  and  dan- 
gerous current  of  electricity  into  the  building 
in  use  by  him. 

The  court,  by  an  instruction  designated 
as  No.  4,  advised  the  jury,  that  the  appellee 
was  under  no  duty,  and  owed  no  duty  to  the 
deceased,  to  inspect  or  know  of  the  conditions 
of  the  wiring,  and  other  electrical  fixtures, 
and  equipment  in  the  building  in  which  he 
was  killed,  or  to  maintain  same,  and  was  not 
responsible  for  their  condition,  or  for  the 
decedent's  death,  if  his  death  resulted  from 
the  defective  condition  of  the  wiring,  electri- 
cal fixtures,  or  equipment  in  the  building,  un- 
less the  appellee,  its  agents  or  officers,  in 
charge  of  the  operation  of  its  plant,  knew  of 
the  defective  conditions,  if  any  there  were,  of 
the  interior  wiring,  or  equipment  in  the  build- 
ing, in  time  to  have  cut  off  its  current  from 
the  building,  and  prevented  the  injury  to  de- 
cedent, which  resulted  in  his  death.  By  a 
further  instruction,  the  jury  was  directed, 
that,  although  it  might  believe  that  the  de- 
cedent's death  was  caused  by  the  failure  to 
perform  the  things,  as  set  out  in  instruction 
No.  1,  yet,  if  it,  further  believed  from  the 
evidence,  that  the  deceased  was  guilty  of  neg^ 
ligence  which  contributed  to  his  death,  and 
but  for  which  negligence,  he  would  not  have 
been  killed,  it  should  find  for  appellee. 

The  court,  also,  defined  negligence  and  ordi- 
nary care;  the  measure  of  damages,  if  they 
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should  find  for  the  appellant;  [56]  and  the 
manner  in  which  it  should  write  its  verdict 
if  less  than  twelve,  and  as  many  as  nine  of 
the  jury,  should  agree  upon  a  verdict.  These 
were  all  of  the  instructions  which  were 
given. 

While  an  electric  light  company  is  not  an 
insurer  of  the  safety  of  its  patrons,  nor  of 
people,  who  may  come  in  contact  with  its 
wires  and  its  apparatus,  while  at  places,  at 
which  they  have  a  right  to  be,  and  engaged 
at  the  performance  of  things,  which  they  have 
a  right  to  do,  it  is  required  to  exercise  the 
very  highest  degree  of  care  and  skill  in  the 
installation,  construction,  and  operation  of 
its  plant,  and  the  highest  degree  of  care  and 
skill  in  the  inspection  of  its  wires,  and  ap- 
pliances, and  all  of  its  apparatus,  to  prevent 
injury  to  persons,  and  to  that  end  should  pro- 
vide itself  with  and  use  the  known  necessary 
devices  to  control  its  electrical  current,  and 
prevent  the  passing  of  dangerous  currents  of 
electricity  into  the  houses  of  its  patrons; 
because  the  patrons  of  such  a  company,  and 
the  persons  on  lawful  business  in  the  houses 
of  the  patrons,  have  a  right  to  assume,  in 
the  absence  of  knowledge  to  the  contrary,  that 
the  appliances  and  fixtures  of  the  company 
are  free  from  defects,  which  would  permit  the 
flow  of  an  unnecessary  and  dangerous  current 
of  electricity  into  the  houses,  endangering 
their  lives  or  safety.  Lewis  v.  Bowling  Green 
Gas  Light  Co.  136  Ky.  611,  117  S.  W.  278, 
22  L.R.A.(N.S.)  1169;  Thomas  v.  Maysville 
Gas  Co.  108  Ky.  224,  66  S.  W.  153,  53  L.R.A. 
147;  Bowling  Green  Gas  Light  Co.  v.  Dean, 
142  Ky.  678,  134  S.  W.  1116;  Mangan  v. 
Louisville  Electric  Light  Co.  122  Ky.  476,  91 
S.  W.  703,  6  L.R.A.(N.S.)  469. 

The  nature  of  electricity  and  its  operations, 
and  what  it  may  do  or  may  not  do,  are  things 
very  little  understood  or  known  by  the  masses 
of  the  people,  and  are  subjects  about  which, 
those  professing  the  greatest  knowledge  of 
electricity  and  the  effects  of  it,  under  circum- 
stances, dispute.  It  cannot  be  seen,  and  can 
only  be  felt,  and  when  the  effects  of  it  are 
felt,  it  is  usually  too  late  for  the  victim  to 
escape  its  more  deadly  effects.  The  sudden- 
ness and  destructiveness  of  its  effects  are  such, 
that  those  who  choose  to  manufacture  and 
distribute  it,  although  it  is  a  lawful,  and  now 
almost  a  necessary  business,  they  must  be  held 
to  the  highest  degree  of  care  in  its  distribu- 
tion. 

The  first,  second,  and  third  instructions  of 
the  court  are  in  accordance  with  the  doctrines 
above  expressed,  and  were  sufiicient,  and  au- 
thorized the  jury  to  find  for  [57]  appellant, 
if  the  death  of  the  deceased  was  caused  by 
any  failure  of  appellee  to  exercise  the  highest 
degree  of  care  and  skill  known,  and  which 
might  be  used  under  the  same  or  similar  cir- 
cumstances, to  prevent  a  dangerous  flow  of 
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electricity  into  the  building  in  which  he  lost 
hia  life. 

The  instruction,  which  advises  the  jury, 
that  the  appellee  did  not  owe  any  duty  to 
deceased,  to  inspect  or  know  of  the  condition 
of  the  wires  and  other  electrical  fixtures  and 
apparatus,  which  were  on  the  inside  of  the 
building  in  which  deceased  lost  his  life,  and 
was  not  responsible  for  his  death,  if  it  re- 
sulted from  any  defect  or  defects  in  these 
wires  or  fixtures,  is  very  earnestly  complained 
of  by  appellee.  The  precise  question  involved 
in  this  case,  and  covered  by  this  instruction, 
does  not  seem  to  have  ever,  heretofore,  been 
before  this  court  for  determination.  The  ap- 
pellant contending  that  the  giving  of  this 
instruction  by  the  trial  court,  was  preju- 
dicial error  to  her,  cites  the  case  of  Lewis  ▼. 
Bowling  Green  Gas  Light  Co.  supra;  Thomas 
V.  Maysville  Gas  Co.;  and  Bowling  Green 
Gas  Light  Co.  v.  Dean,  supra,  as  authority 
for  her  contention,  that  the  appellee  owed 
a  duty  to  inspect  the  wires  and  apparatus  in 
the  decedent's  building,  and  to  keep  them  in 
repair,  and  to  know  of  their  condition,  and  to 
give  notice  to  decedent  of  their  condition, 
if  defective  or  out  of  repair.  It  will  be  neces- 
sary to  state  the  facts  which  the  evidence 
tends  to  prove,  upon  the  questions  relating 
to  the  ownership,  control,  and  condition,  and 
use  of  the  wires  and  fixtures  within  the 
building,  in  which  decedent  lost  his  life. 
There  is  no  question  made  as  to  their  owner- 
ship. They  were  not  owned  nor  controlled 
by  the  appellee.  They  were  either  the  proper- 
ty of  A.  T.  Smith  Drug  Company,  of  which 
decedent  was  manager,  or  else  they  were  the 
property  of  the  owner  of  the  building,  from 
whom  the  drug  company  had  leased  it.  There 
were  nine  or  ten  lights,  in  all,  in  the  room 
in  which  decedent  conducted  a  drug  store. 
All  of  these  lights  were  in  front  of  the  pre- 
scription case,  which  extends  across  the  room, 
except  one,  which  was  at  the  end  of  a  wire, 
which  extended  from  a  rosette  in  the  ceiling 
over  a  partition,  and  was  fastened  to  the 
veiling,  until  it  reached  a  point  in  a  narrow 
and  dark  room,  behind  the  prescription  case, 
where  it  was  suspended  from  the  ceiling, 
which  was  about  fourteen  feet  high,  and 
reached  quite  or  nearly  [58]  to  the  floor. 
When  one  desired  to  use  this  light,  he  would 
take  it  in  his  hand  and  carry  it  to  any  por- 
tion of  the  narrow  room  desired.  This  was 
the  light  which  decedent  was  holding  in  his 
hand,  when  he  was  discovered  to  be  dead. 
The  appellee's  'wires  came  into  the  front  of 
the  room,  through  a  window,  and  made  con- 
nection with  the  wiring  in  the  room  at  that 
point.  The  wires  of  appellee,  which  made 
this  connection,  extended  from  there  along 
the  streets  to  a  transformer,  about  400  yards 
•distant,  and  into  this  transformer,  the  pri- 
mary wire  entered  from  the  generator.    There 


was  evidence,  that  at  the  time  of  decedent's 
death,  there  was  a  transformer  upon  a  pole 
near  the  building,  which  was  contradicted  by 
other  evidence,  but  this  is  not  material  to  the 
question  in  hand.  A  witness,  who  worked  in 
the  drug  store,  stated  that  he  used  the  light 
which  decedent  had  in  his  hand,  when  his 
death  resulted,  from  thirty  to  forty  minutes 
before  the  death,  and  saw  nothing  at  that 
time,  which  led  him  to  believe  that  there  was 
anything  connected  with  it,  which  was  not  in 
proper  order.  He  had  on  several  occasions 
previous  to  that  time,  when  taking  this  light 
in  his  hand,  felt  a  slight  electrical  shock,  and 
had  spoken  of  the  occurrence,  there  in  the 
store.  A  portion  of  the  floor  in  the  narrow 
back  room  had  some  paint  upon  it,  where  it 
had  been  spilled,  and  a  portion  of  the  floor 
was  wet  and  damp  from  rain  blowing  into 
the  room,  through  a  door.  The  decedent  was 
found  sitting  down  upon  the  floor,  in  this 
back  room,  with  the  light  in  his  hand  and 
dead.  The  persons,  who  attempted  to  enter 
the  room  to  succor  him,  were  shocked  by 
electricity,  and  then  telephoned  to  the  power 
house  to  cut  off  the  current,  which  was  done, 
and  then  they  proceeded  to  remove  the  body. 
Before  the  current  was  turned  off,  a  man  took 
decedent  by  the  ankle  to  move  him,  and  re- 
ceived a  shock,  which  he  estimated  to  be  from 
110  to  250  volts.  The  globe  of  the  light  was 
broken,  the  fuse  burned  out,  and  the  key 
melted.  When  the  current  was  again  turned 
on,  the  light  was  lying  upon  the  floor,  and 
set  the  floor  on  fire.  The  insulation  was 
partially  worn  off  the  wires,  just  above  the 
globe,  and  the  wires  broken  or  burned  in  two. 
The  decedent's  hand,  in  which  he  held  the 
light,  was  scorched,  and  he  could  not  be  de- 
tached from  it,  until  the  current  was  turned 
off.  The  other  lights  in  the  room  were  not 
affected,  nor  were  the  fuses  blown.  Several 
witnesses  stated,  that  at  the  time  of  the  death, 
a  [59]  severe  electric  storm  was  then  prevail- 
ing in  the  community,  while  others  stated 
that  the  lightning  had  at  that  time,  ceased  to 
play.  The  cord  by  which  the  light,  which 
decedent  had  in  his  hand,  was  suspended,  was 
proven  to  have  been  old,  and  very  much  worn, 
and  the  proof  tended  to  show  that  it  had  been 
in  use  in  the  building  for  a  good  many  years, 
and  long  before  the  existence  of  the  appellee. 
Decedent  lost  his  life  on  May  12th,  1912. 
A  witness  testified,  that  at  some  time  between 
the  first  of  January,  1912,  and  the  intestate's 
death,  some  person,  who  was  connected  with 
the  appellee,  but  whom  he  does  not  remember, 
or  in  what  capacity  he  was  connected  with 
it,  under  the  supervision  of  Squires,  the  man- 
ager of  appellee,  put  in  the  cord  and  light, 
which  was  suspended  in  the  back  room,  and. 
also  a  bill  receipted  by  the  cashier  of  appellee, 
and  dated,  April,  1912,  against  A.  T.  Smith 
&  Company,  and  in  favor  of  appellee,  one  item 
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cf  which  was,  "lamps,  wiring,  supplies,  etc.," 
was  put  in  evidence.  Another  witness  for 
appellant,  who  worked  in  the  drug  store, 
testified,  that  in  February,  1912,  the  parti- 
tions in  the  room  were  changed,  making  it 
necessary  to  rearrange  the  electric  light  wires, 
And  that  Squires,  manager  for  appellee,  came 
and  rearranged  them — ^putting  the  light  which 
decedent  had  in  his  hand,  when  dead,  in  the 
location  it  was  at  the  time  of  decedent's  death. 
Squires  and  Starr,  and  Price,  another  man- 
ager, testified,  that  the  appellee  did  not  sell 
decedent  any  electrical  supplies,  and  Squires 
testifies,  that  he  did  not  put  in  the  light  in 
question,  nor  did  he  know  anything  of  it. 
Wasson,  a  carpenter,  testified  that  the  light 
was  in  the  store  when  he  rearranged  the  par- 
titions. All  of  the  proof  showed  that  the 
appellee  did  not  own  the  inside  wiring  in 
any  house,  to  which  it  furnished  light.  This 
was  all  the  evidence  relating  to  the  question, 
as  to  who  controlled  or  installed  the  inside 
wiring  in  the  building.  The  evidence  .  does 
not  show  or  indicate,  that,  even  if  Squires 
put  in  the  light  and  cord  in  question,  that  he 
did  it  as  a  representative  of  appellee,  and 
neither  does  the  account  filed  prove,  that  the 
items  there  charged  are  the  ones  composing 
the  inside  wiring  of  the  building.  If  the 
decedent  or  his  company  purchased  the  wir- 
ing of  appellee,  and  decedent  employed  some 
servant  of  appellee  to  put  them  in  for  him, 
it  does  not  create  a  situation,  fixing  a  duty 
upon  appellee  to  inspect  or  keep  up  an  in- 
spection, or  to  notify  decedent  of  repairs  need- 
ed. It  must  be  borne  in  [601  mind,  that  an 
electric  light  company  would  have  no  author- 
ity to  enter  upon  the  private  domains  of  in- 
dividuals, and  inspect  the  private  property 
owned  by  such  persons,  without'  authority 
from  them  to  do  so.  There  is  no  evidence  in 
the  case  tending  to  show  that  there  was  any 
custom  or  practice  in  Middlesboro,  by  which 
the  appellee  either  claimed  the  right  or  exer- 
cised it,  or  that  created  an  expectation  on  the 
part  of  others,  that  it  would  perform  inspec- 
tion duty  of  the  private  property  of  citizens, 
which  was  situated  within  their  houses  or 
places  of  business.  It  must  be  admitted  with- 
out question,  that,  if  an  electric  light  com- 
pany should  contract  to  furnish  light  in  a 
house,  and,  also,  the  necessary  apparatus  for 
it,  on  the  inside  of  the  house,  it  would  be  its 
duty  to  inspect  it,  and,  likewise,  its  right 
to  do  so.  In  the  case,  at  bar,  although  it  is 
alleged  and  denied,  there  is  no  proof  to  sus- 
tain the  allegation  of  the  existence  of  a 
contract  to  furnish  electricity  to  the  house 
of  A.  T.  Smith  &  Company  at  all,  except  to 
the  extent,  that  it  may  be  presumed,  from 
the  fact  that  it  was  furnishing  the  electricity 
for  the  lights. 

The  cases  cited  by  appellant  are  not  in 
point  upon   the  question   for  determination. 


The  case  of  Thomas  ▼.  Maysville  Gas  Co. 
supra,  was  this :  The  gas  company  furnished 
the  electricity  to  propel  the  cars  of  the  street 
railway  company.  The  wires  of  the  railway 
company  were  constructed  along  the  streets, 
and  a  guy  wire  having  broken  loose,  and  not 
being  properly  insulated,  it  was  charged  with 
electricity,  and  as  a  boy  was  passing  upon 
the  street,  he  came  in  contact  with  it,  and  was 
killed.  The  gas  company  and  the  railway 
company  were  both  held  to  be  liable.  It  will 
be  noted,  however,  that  the  victim  was  one 
having  no  interest  or  control  of  the  railway 
company,  and  besides,  the  wires  were  on  the 
public  streets,  where  the  gas  company  had 
both  the  opportunity  and  the  right  to  make 
an  inspection. 

The  case  of  McLaughlin  v.  Louisville  Elec- 
tric Light  Co.  100  Ky.  173,  37  S.  W.  851,  34 
L.R.A.  812,  the  facts  were  these.  McLaughlin 
was  engaged  in  painting  the  Fourth  Avenue 
Hotel,  in  Louisville,  and  came  in  contact  with 
a  wire,  which  extended  across  from  the  op- 
posite side  of  the  street,  and  was  attached 
to  the  wall  he  was  painting.  This  was  a 
wire  entirely  owned  and  under  the  control 
of  the  electric  light  company,  and  on  the 
outside  of  the  house,  and  the  court  held  that 
the  electric  light  company,  where  it  owned 
wires  [61]  in  the  public  streets  and  places, 
where  people  were  expected  to  be  for  their 
pleasure  or  business,  must  exercise  the  high- 
est  degree  of  care  to  keep  them  insulated, 
and  to  prevent  injury  to  persons,  who  were 
liable  to  come  in  contact  with  them. 

The  case  of  Lewis  v.  Bowling  Green  Gas 
Light  Co.  135  Ky.  615,  117  S,  W.  278,  22 
L.R.A.(N.S.)  1169,  the  facts  were  these.  The 
gas  light  company  was  engaged,  for  compen- 
sation, in  furnishing  electricity  to  a  line, 
which  was  owned  by  other  persons,  and  which 
extended  outside  of  the  city  of  Bowling  Green. 
This  line  became  parted  in  two  places,  and 
was  hanging  down.  Lewis,  who  had  no  inter- 
est in  the  line,  was  passing  by,  and  took 
hold  of  the  wire,  probably  to  pull  it  down, 
and  put  it  out  of  the  way.  He  was  shocked 
and  killed.  This  line  was  along  a  public  road, 
where  the  gas  light  company  had  both  power 
and  right  to  make  an  inspection.  This  court 
said;  **The  company  could  not  escape  its 
responsibilities  as  the  dispenser  through  the 
public  streets  and  roads  of  such  a  stealthy, 
deadly  force  as  an  electric  current  of  such 
high  voltage  upon  insecured  lines  of  wires, 
where  the  public  might  reasonably  be  expect- 
ed." 

The  case  of  Bowling  Green  Gas  Light  Co.  v. 
Dean,  supra,  arose  from  the  following  state 
of  facts:  The  gas  light  company  strung  its 
wires  upon  the  poles  of  the  Western  Union 
Telegraph  Company,  Dean,  a  servant  of  the 
telegraph  company,  while  performing  his 
duties  as  such,  came  in  contact  with  a  wire. 
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of  the  gas  light  company,  -which  was  not 
properly  insulated.  Ilie  shock  resulted  in 
his  death.  Dean  had  no  interest  in  either 
company.  The  lines  were  in  the  street,  and 
where  the  gas  light  company  had  both  the 
power  and  the  right,  and  owed  the  duty  of  in- 
spection. The  gas  light  company  was  held 
responsible,  because  of  the  failure  to  exercise 
the  highest  degree  of  care  in  keeping  the  wires 
properly  insulated. 

In  the  case  of  Mangan  v.  Louisville  Electric 
Light  Co.  122  Ky.  476,  91  S.  W.  703,  6  L.R.A. 
(N.S.)  459,  a  workman  in  the  shops  of  the 
Louisville  &  Nashville  R.  R.  Co.  was  injured 
by  an  electrical  shock,  caused  from  a  defective 
transformer  in  the  street,  and  the  question 
under  consideration  did  not  arise  in  that 
case.  Neither  did  the  question  arise  in  Over- 
all V.  Louisville  Electric  Light  Co.  (Ky.)  47 
S.  W.  442,  nor  Schweitzer  v.  Citizens  General 
Electric  Co.  (Ky.)  52  S.  W.  830,  nor  in 
Owensboro  v.  Knox,  116  Ky.  [62]  451,  76  S. 
W.  191;  nor  in  Lexington  R.  Co.  ▼.  Fain 
(Ky.)   71  S.  W.  628. 

In  other  jurisdictions,  this  question  has 
been  determined.  In  the  case  of  the  National 
Fire  Ins.  Co.  v.  Denver  Consol.  Electric  Co. 
16  Colo.  App.  86,  63  Pac.  949,  a  depot  com- 
pany sought  a  recovery  against  the  electric 
light  company,  because  of  damages  arising 
from  a  fire,  caused  from  a  defect  in  the  inside 
wiring  of  the  depot  for  electric  lights.  The 
court  said:  ''The  electric  light  company 
under  a  contract  with  the  depot  company, 
connected  their  system  with  the  wiring,  and 
delivered  a  current  for  use.  This  was  the 
extent  of  the  connection  between  the  two 
companies,  and  it  was  simply  a  delivery  of  a 
current  for  lighting  purposes  by  one,  and  the 
payment  of  an  agreed  price  therefor  by  the 
other.  Whatever,  therefore,  may  have  been 
the  character  of  the  wiring  or  the  nature  of 
the  work,  it  was  a  matter  with  which  the 
electric  company  was  not  chargeable.  If  it 
was  negligently  done,  the  negligence  was  the 
negligence  of  the  depot  company,  which  put 
it  in,  or  of  the  firm  which  that  company 
hired,  whose  negligence  would,  of  course,  be 
the  negligence  of  the  depot  company.  There 
was  a  total  absence  of  evidence  which  sus- 
tained or  tended  to  sustain  any  knowledge  on 
the  part  of  the  electric  light  company  of  the 
character  of  this  wiring." 

The  Iowa  Supreme  Court  held  in  the  case 
of  Harter  v.  Colfax  Electric  Light,  etc.  Co. 
124  la.  600,  100  N.  W.  508,  that  where  an 
electric  light  wire  fell  upon  a  guest  in  a 
hotel,  and  burned  him,  that  the  electric  light 
company  could  not  be  held  responsible,  where 
it  had  not  done  the  wiring.  It  was,  also, 
held  in  that  case,  that,  while  tlie  electric 
light  company  should  be  held  to  the  utmost 
care  known,  which  may  have  been  exercised 
under  the  circumstances,  in  maintaining  and 


operating  its  plant  to  prevent  injury,  yet 
it  was  not  an  insurer  against  all  accidmte, 
and  was  not  responsible  in  the  absence  of  a 
showing  of  a  want  of  care. 

The  just  rule  seems  to  be,  that  the  electric 
light  company  should  not  be  responsible  for 
injuries  received  by  persons,  arising  solely 
from  the  defects  in  the  wiring  and  appliances 
used  for  electric  lighting  purposes,  within 
their  own  houses,  and  which  are  owned  by 
them,  and  over  which  they  have  entire  con- 
trol, and  where  the  only  connection  between 
the  company  and  the  person  using  the  lights, 
is  a  contract  between  them  and  the  company, 
for  [63]  the  company  to  connect  its  system 
with  the  inside  wiring  of  such  parties,  and 
to  deliver  a  current  for  their  use;  in  the 
absence  of  knowledge  on  the  part  of  the  com- 
pany of  the  defective  condition  of  the  wiring 
and  appliances  of  such  parties.  In  such  a 
state  of  case,  the  company  would  not  owe 
such  person  any  duty  of  inspection  of  their 
wiring  or  appliances.  Although  such  inside 
wiring  and  appliances  were  defective,  this 
would  not  excuse  the  company  for  injuries 
arising  from  its  sending  into  the  house  a 
dangerous  current  of  electricity,  and  without 
which  the  defects  in  the  inside  iviring  and 
apparatus  would  have  been  harmless. 

In  the  case  at  bar,  the  evidence  tending  to 
show  that  appellee  sold  the  fixtures  to  de- 
ceased, and  that  its  servant  installed  the  same 
in  part,  was  competent  evidence,  in  an  en- 
deavor to  prove  that  appellee  had  knowledge 
of  the  defects  in  same,  if  there  were  any, 
and  if  it  had  such  knowledge,  when  the  cur- 
rent was  sent  into  the  building,  and  the  in- 
jury arose  from  these  defects,  the  appellee 
was  responsible  therefor,  and  this  phase  of  the 
case  seem^  to  be  fully  provided  for  in  the 
instruction  complained  of.  The  testimony 
was  very  contradictory  touching  the  fact, 
as  to  whether  appellee  sold  the  inside  fixtures 
to  deceased,  or  installed  any  part  of  same, 
and  the  knowledge  of  any  defects  in  the  in- 
side fixtures,  on  the  part  of  the  appellee, 
was  a  question  proper  to  be  submitted  to  the 
jury.  The  jury  was  the  proper  judge  of  the 
effect  to  be  given  the  evidence,  and  the  ques- 
tion being  submitted  to  them,  no  complaint 
in  regard  to  it  can  now  be  heard. 

The  claim  that  the  trial  court  was  in  error 
in  giving  an  instruction  upon  the  subject  of 
contributory  negligence,  is  not  meritorious. 
There  was  some  evidence  upon  which  to  base 
such  an  instruction,  and  besides, 'the  appellant 
offered  such  an  instruction  in  writing,  con- 
nected with  another  instruction  offered  by 
her,  and  the  court  did  not  give  the  first  part 
of  the  instruction  offered,  but  severed  that 
relating  to  contributory  negligence  of  ap- 
pellee and  gave  it,  substantially  as  asked,  and 
appellant  cannot  now  be  heard  to  complain  of 
it. 
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The  appellant^  also,  oomplains,  that  the 
court  below  was  in  error  in  giving  an  instruc- 
tion in  which  it  defined  negligence  and.ordi- 
nary  care,  and  cites  in  support  of  her  con- 
tention tlie  doctrine  announced  in  Mangan 
V.  Louisville  Electric  Light  Co.  supra.  This 
case,  [64]  however,  is  not  in  point.  The 
instruction  in  regard  to  ordinary  care,  which 
this  court  said  ought  not  to  have  been  given 
in  that  case,  was  one  applying  to  the  care 
required  of  electric  light  companies.  In  the 
case  at  bar,  the  instruction  defining  negli- 
gence and  ordinary  care,  was  applied  to  the 
care  necessary  to  be  exercised  by  the  decedent 
for  his  own  safety,  and  was  a  definition  of  the 
terms  as  used  in  the  instruction  relating  to 
contributory  negligence.  The  care  required 
of  the  appellee  was  the  utmost  care  and  skill 
known,  which  may  be  used  under  such  or 
similar  circumstances,  and  the  court  so  in- 
structed the  jury.  The  instructions,  as  a 
whole,  seem  to  fairly  present  all  of  the  issues 
in  the  case,  and  to  be  responsive  to  the  plead- 
ings, and  no  prejudicial  error  is  apparent  from 
either  the  giving  or  refusing  to  give  instruc- 
tions. 

The  ground  asserted  for  a  new  trial,  aris- 
ing from  the  alleged  misconduct  of  the  mem- 
bers of  the  jury,  in  separating  after  they  had 
been  put  in  charge  of  an  officer,  and  some  of 
them  becoming  intoxicated,  and  some  of  them 
being  biased  and  influenced  by  the  friends 
of  the  appellee,  and  because  they  were  tam- 
pered with,  prejudiced  and  incited  against  the 
cause  of  appellant,  and  the  alleged  error  of 
the  court  in  overruling  appellant's  motion  to 
allow  the  examination  of  persons  orally  and 
in  open  court,  for  the  purpose  of  developing 
grounds  for  a  new  trial,  will  all  be  considered 
together. 

The  affidavits  of  each  of  the  jurors  were 
filed,  and  two  affidavits  of  two  members  of 
the  jury  were  filed.  The  first  question  to  be 
determined,  is  what  effect  are  these  affidavits 
of  the  jurymen,  who  tried  the  case,  to  have? 
It  is  a  very  old  rule,  in  this  jurisdiction,  that 
the  affidavit  of  a  juror  cannot  be  received, 
either  to  prove  misconduct  of  himself,  or  any 
one  of  his  fellow  jurors.  It  was  so  held  in 
the  case  of  Taylor  v.  Geiger,  Hard.  597,  and 
has  never  been  held  otherwise.  In  the  case 
supra,  the  court  said:  "On  the  other  hand 
it  has  been  determined,  and  we  think  proper- 
ly, that  the  affidavits  of  the  jurors  ought  not 
to  be  received  to  prove  misbehavior  in  them- 
selves and  their  fellow  jurors,  but  that  when- 
ever misbehavior  of  the  jury  is  relied  upon 
as  a  ground  for  a  new  trial,  it  ought  to  be 
made  out  by  other  evidence." 

In  Steel  v.  Logan,  3  A.  K.  Marsh.  (Ky.) 
397,  this  court  said:  **To  allow  verdicts  to  be 
overturned  by  the  evidence  of  jurors  would 
open  a  door  for  tampering  with  the  jury,  and 
might  lead  to  consequences  in  their  operation 


[65J  on  judicial  proceedings  of  a  very  mis- 
chievous and  pernicious  character." 

In  Allard  v.  Smith,  2  Mete.  (Ky.)  297, 
this  court  said:  "It  is  a  well  established 
rule  that  the  affidavits  of  jurors  cannot  be  re- 
ceived to  prove  misbehavior  in  themselves  or 
their  fellow  jurors,  as  a  groimd  for  impeach- 
ing their  verdict." 

To  the  same  effect,  is  Lucas  v.  Cannon,  13 
Bush  650;  Doran  v.  Shaw,  T.  B.  Hon.  (Ky.) 
415;  Com.  v.  Skeggs,  3  Bush  19;  Johnson  v. 
Davenport,  3  J.  J.  Marsh.  (Ky.)  390,  and 
the  doctrine  of  these  cases  has  been  adhered 
to  in  jurisdictions  of  this  court  upon  that 
subject,  until  the  present  time,  and  may  now 
be  considered  to  be  too  well  established  to  be 
again  questioned.  It  has,  however,  upon  the 
other  hand  been  held,  that  the  evidence  of 
jurors  may  he  received  to  prove  that  there 
was  no  misconduct  upon  their  part.  Com.  v. 
Skeggs,  supra;  Howard  v.  Com.  69  S.  W.  721, 
24  Ky.  L.  Rep.  613;  Gleason  v.  Com.  145 
Ky.  128,  140  S.  W.  63,  Ann.  Cas.  1913B  757. 
It  follows  that  the  affidavits  of  the  twelve 
jurors,  on  file,  cannot  be  considered,  in  so  far 
as  it  is  proposed  to  impeach  their  verdict, 
by  proof  of  the  misbehavior  or  misconduct 
of  the  jurors  themselves,  or  of  their  fellow 
jurors.  The  jury  was  not  put  in  charge  of 
an  officer  until  the  third  day  of  the  trial, 
but  after  being  admonished,  as  required  by 
Section  320,  of  the  Civil  Code,  was  permitted 
to  disperse  when  the  court  adjourned  for  the 
night  or  for  meals,  as  is  common  to  the 
trial  of  civil  cases.  Aside  from  the  affidavits 
of  the  jurors,  only  those  of  the  appellant, 
Maggie  Smith,  G.  M.  Smith,  and  C.  B.  War- 
ring, were  filed  in  support  of  the  motion,  and 
those  of  J.  S.  Bingham,  Chas.  Wilson,  J.  F. 
Bosworth,  Rufus  Wilson,  and  J.  F.  Rice,  were 
filed  by  appellee  in  resisting  the  motion.  The 
affidavit  of  appellant  states  no  fact  of  any 
kind,  except  her  want  of  knowledge  of  any 
misconduct  of  the  jury,  until  after  the  trial. 
G.  M.  Smith  states  in  his  affidavit,  that  on 
the  second  day  of  the  trial  he  saw  John  E. 
Howard,  who  was  one  of  the  jurors,  and  J. 
F.  Bosworth  go  into  a  saloon.  Whether  they 
went  into  the  saloon  in  company  with  each 
other,  he  does  not  say.  C.  B.  Warring  states 
in  his  affidavit,  that  he  went  into  the  saloon 
on  the  third  day  of  the  trial,  and  asked  the 
bartender,  if  Howard  and  Bosworth  came  in 
there  on  the  evening  previous  and  got  drinks, 
and  that  the  bartender  told  him,  that  Bos- 
worth and  an  old  man  with  a  white  beard 
came  in,  and  Bosworth  ordered  drinks  for 
[66]  both,  and  they  then  drank  them.  Affiant, 
further,  says  that  Howard,  at  that  time,  wore 
a  white  beard,  and  that  since  tlie  trial  he 
had  requested  the  bartender  to  make  an 
affidavit  as  to  what  he  had  told  him,  and  the 
bartender  declined  upon  the  ground,  that  if 
he  should  do  so,  it  would  get  him  "in  bad" 
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with  some  people.  Upon  this  subject,  the 
juror,  Howard,  makes  affidavit,  that  he  did 
take  a  drink  with  Bosworth  at  the  time  stat- 
ed, but  that  it  occurred  in  a  mere  social  way, 
and  nothing  was  said  upon  the  subject  of 
the  trial,  and  Bosworth's  affidavit  corro- 
borates the  statement  of  the  juror.  The  other 
affidavits  on  file,  although  filed  by  appellee, 
prove  that  on  one  occasion,  Rufus  Wilson, 
who  was  a  candidate  for  sheriff,  gave  several 
of  the  jurors,  at  their  request,  a  small  quanti- 
ty of  whiskey,  each,  and  that  one  of  the  ju- 
rors sent  by  a  friend  and  obtained  a  quart  of 
whiskey  during  the  trial,  which  was  drunk 
by  some  of  the  jurors  in  small  quantities, 
during  the  adjournment  of  the  court  for  the 
nights.  J.  S.  Bingham,  during  the  trial, 
gave  two  of  the  jurors,  who  did  not  agree 
to  the  verdict,  money  to  buy  tickets  into  a 
show.  Chas.  Wilson  took  several  of  the  jurors 
riding  in  an  automobile  on  one  evening  during 
the  trial.  The  affidavits  of  Bingham,  Rufus 
Wilson,  Chas.  Wilson,  and  Bosworth,  each, 
show  that  they  never  at  any  time  discussed 
the  trial  with  any  of  the  jurors,  and  no  men- 
tion of  the  trial  was  at  any  time  made,  and 
that  neither  of  them  had  any  interest,  or 
took  any  interest  in  behalf  of  the  appellee. 
In  this  statement,  they  were  corroborated  by 
the  affidavits  of  the  nine  jurors,  who  made 
the  verdict,  and  are  not  contradicted  by  the 
others,  except  that  Asher  says,  that  Bosworth 
asked  him  if  he  knew  that  Bingham  was  a 
stockholder  in  the  appellee.  This  statement, 
Bosworth  denies,  and  in  this  he  is  corroborat- 
ed by  Owens,  another  juror  who  was  present. 
All  of  this  fails  to  show  that  there  was  any 
interference  with  the  jury,  by  anyone,  much 
less  by  anyone  in  behalf  of  the  appellee,  or 
that  there  was  any  attempt  to  tamper  with, 
or  corrupt  the  jury,  or  to  influence,  or  bias 
their  judgment  against  the  cause  of  appellant. 
It  does  not  appear  that  any  of  the  jurors 
were  under  the  influence  of  liquors  at  any 
time  during  the  trial,  except  in  the  case  of 
one  individual,  and  he  was  not  under  the 
influence  of  it  at  any  time  while  the  case  was 
being  heard  or  under  consideration.  The 
occasional  taking  of  intoxicating  spirits,  in 
moderate  quantity  by  jurors,  [67]  while  not 
a  thing  to  be  encouraged,  has  never  been  held 
as  misbehavior  authorizing  the  granting  of  a 
new  trial  in  Kentucky.  Clint  Yearry,  one 
of  the  jurors,  was  proven  to  have  been  in- 
toxicated one  evening  during  an  adjournment 
of  court  for  the  night,  for  a  short  time,  and 
Maggie  Smith  makes  affidavit,  that  at  this 
time,  he  absented  himself  from  the  other 
jurymen,  and  came  to  her  house  nearby,  and 
made  an  indecent  proposal  to  her.  This  he 
denies,  and  says  that  he  left  the  other  jurors 
for  a  few  minutes  on  that  occasion,  and  went 
down  stairs  to  see  his  wife  and  child,  who 
bad    sent    for    him,    and    saw    no    one    else. 


Whether  he  was  guilty  of  the  scandalous  con- 
duct attributed  to  him  by  Maggie  Smith,  we 
are  not  able  to  say,  but  if  so,  it  does  not  ap- 
pear that  such  would  have  any  influence, 
prejudicial  to  appellant's  cause,  or  that  his 
conduct  can  in  any  way  be  attributed  to  the 
procurement  of  appellee,  or  that  it  was  done 
in  its  behalf. 

In  the  case  of  Crordon  v.  Louisville,  etc.  R. 
Co.  29  S.  W^  321,  16  Ky.  L.  Rep.  713,  this 
court  said:  ''A  new  trial  will  not  be  granted 
on  accoimt  of  the  alleged  intoxication  of  <Mie 
of  the  jurors,  where  it  does  not  appear  that 
the  juror  was  so  drunk,  as  to  be  inca{Mble 
of  properly  deciding  the  cause,  and  where  it 
does  not  seem  probable  that  the  jury  was  or 
would  be  controlled  by  one  drunken  juror." 
It  does  not  appear  in  the  case,  at  bar,  that 
Yearry  was  in  any  wise  intoxicated,  while 
either  hearing  the  case,  or  while  considering 
the  verdict.  While  in  a  few  jurisdictions,  it 
has  been  held  that  the  intoxication  of  a  juror, 
at  all,  during  a  trial,  is  a  ground  for  a  new 
trial,  but  the  weight  of  authority  is  to  the 
effect,  that  a  new  trial  should  not  be  granted 
unless  the  intoxication  interfered  with  the 
proper  hearing  and  decision  of  the  case  by  the 
jury. 

It  is  insisted  that  Yearry's  separation  from 
the  other  jurymen  is  sufficient  ground  for  a 
new  trial.  In  this,  we  cannot  concur.  It 
does  not  appear  that  the  successful  litigant 
had  anything  to  do  with  his  conduct,  in  this 
regard,  or  that  his  conduct  could  have  in  any 
way  influenced  the  verdict.  In  the  case  of 
Bledsoe  v.  Bledsoe,  1  S.  W.  10,  the  court  said : 
"The  fact  that  two  of  the  jurymen  separated 
from  the  others  for  a  few  moments  after  the 
cause  had  been  submitted  to  them  for  a  ¥«*- 
diet,  and  before  its  rendition,  would  not  viti- 
ate it,  because  the  appellee  had  nothing  to  do 
with  it;  and  it  does  not  appear  that  there  was 
any  corrupt  motive  or  purpose  upon  the  part 
of  anyone;  or  that  during  such  separation, 
[68]  the  jurymen,  who  so  absented  them- 
selves, were  approached  in  any  way  as  to  the 
case;  or  that  anything  occurred  during  such 
absence,  which  in  any  way,  or  to  any  extent, 
influenced  or  produced  the  verdict."  To  the 
same  effect  is  Smith  v.  Harrow,  3  Bibb  ( Ky. ) 
446,  and  Brown  v.  McConnell  1  Bibb  (Ky.) 
266. 

This  was  a  civil  case,  and  the  provisions 
of  the  Civil  Code  do  not  confer  authority  upon 
the  court  to  put  a  jury,  in  a  civil  case,  in 
charge  of  an  officer,  and  to  require  the  jury 
to  remain  together,  until  after  the  case  has 
been  finally  submitted  to  them.  Sections  318, 
319,  320,  of  the  Civil  Code.  If  the  court  has 
the  inherent  right  to  require  the  jurymen  to 
remain  together  during  the  trial  of  a  civil 
case,  and  before  its  final  submission,  without 
the  expressed  authority  of  the  statute,  it  must 
be  considered  to  be  a  matter  within  the  sound 
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discretion  of  the  court  and  which  the  court 
may  exercise  in  furtherance  of  justice,  and 
in  the  prevention  of  improper  influence  upon 
the  jury,  and  if  such  he  the  only  ground  upon 
which  such  authority  is  hased,  it  must  be 
left  to  the  sound  discretion  of  the  trial  court 
to  determine,  whether  any  violation  of  its 
order,  in  reference  to  the  jurors  remaining 
together,  is  prejudicial  to  the  substantial 
rights  of  the  parties. 

The  last  ground  relied  upon  for  a  new  trial 
is  the  alleged  error  of  the  trial  court  in  over- 
ruling appellant's  motion  to  permit  her  to 
call  witnesses,  and  examine  them  orally,  in 
an  attempt  to  prove  such  misconduct  of  the 
jury,  or  of  the  prevailing  party,  as  would  au- 
thorize the  court  to  grant  a  new  trial. 

Section  340,  Sub-section  2,  of  the  Civil 
Code,  provides  that  a  new  trial  may  be  grant- 
ed for  "misconduct  of  the  jury,  or  the  pre- 
vailing party,  or  of  his  attorney." 

Section  343,  of  Civil  Code,  provides  that  the 
application  for  a  new  trial  must  be  by  motion 
upon  written  grounds  filed  at  the  time  of 
making  the  motion,  and  the  grounds  men- 
tioned in  Section  340,  Sub-sections  2,  3,  and 
7,  must  be  sustained  by  affidavits  showing 
their  truth;  and  may  be  controverted  by  affi- 
davits. No  provision  is  made  and  no  author- 
ity given  for  summoning  and  examining  wit- 
nesses orally  in  court,  upon  a  motion  for  a 
new  trial.  We  do  not  hold  that  there  are 
no  circumstances  under  which  such  a  proceed- 
ing as  contended  for,  may  be  had,  but  it  is  at 
least,  within  the  sound  discretion  of  the  trial 
court,  and  the  history  of  the  judicial  [69] 
proceedings  in  this  State  has  not  developed 
an  instance  in  which  such  a  proceeding  was 
justified,  so  far  as  this  court  has  judicial 
knowledge.  The  affidavit  upon  which  the  mo- 
tion is  made  does  not  develop  the  fact  that 
any  person  had  refused  to  make  an  affidavit, 
who  had  any  knowledge  of  any  fact;  neither 
does  it  give  any  names  of  persons,  who  had 
knowledge,  and  whose  affidavits  could  not  be 
obtained.  The  court  extended  the  time,  in 
which  appellant  could  discover  the  facts  re- 
lating to  misconduct  of  the  jury,  and  the 
prevailing  party,  and  in  which  to  secure  affi- 
davits and  file  same,  from  October  22nd,  until 
December  8th,  and  when  it  refused  to  enter 
into  an  investigation  of  flying  rumors,  when 
no  foundation  for  such  was  shown,  it  did  not 
abuse  its  discretion. 

The  judgment  is,  therefore,  affirmed. 

NOTE. 

Idability  of  Eleetrle  light  Company 
for  Injuries  Resnlting  froni  Condi- 
tion of  Inside  Wiring  or  Apparatus, 

Introductory,  1175. 
General  Rule,  1175. 
Qualification  of  Rule,  1177. 


Introdtictory, 

The  present  note  discusses  the  liability  of 
an  electric  light  company  for  injuries  to  per- 
son or  property  resulting  from  the  condition 
of  the  inside  wiring  on  the  premises  of  a  con- 
sumer or  the  lighting  fixtures  attached  there- 
to; in  other  words  injuries  incident  to  the 
introduction  of  a  normal  current.  As  to  the 
application  of  the  doctrine  of  res  ipsa  loqui- 
tur in  case  of  injury  resulting  from  the  intro- 
duction of  a  current  of  excessive  voltage,  see 
the  note  to  Alabama  City,  etc.  R.  Co.  v.  Apple- 
ton,  Ann.  Cas.  1013A  1181.  As  to  the  liabil- 
ity for  the  induction  of  atmospheric  electric- 
ity whereby  a  person  not  coming  in  contact 
with  the  wire  is  injured,  see  the  note  to 
Hoppe  V.  Winona,  Ann.  Cas.  1912A  247;  and 
as  to  the  liability  for  the  burning  of  prop- 
erty by  reason  of  the  transmission  of  light- 
ning by  electric  wires,  see  the  note  to  Penin- 
sular Telephone  Co.  v.  McCaskill,  Ann.  Cas. 
1914B  1029.  For  a  discussion  of  the  liabil- 
ity of  an  electric  company  for  injuries  caused 
by  one  of  its  wires  charging  a  wire  of  another 
company  or  person,  see  the  note  to  Mize  v. 
Rocky  Mt.  Bell  Telephone  Co.  16  Ann.  Cas. 
1189.  The  question  whether  the  liability  of 
an  electric  company  for  injuries  to  a  person 
on  premises  to  which  it  supplies  electricity 
is  based  on  negligence  or  on  breach  of  con- 
tract is  discussed  in  the  note  to  British  Co- 
lumbia Electric  R.  Co.  v.  Compton,  17  Ann. 
Cas.  1038.  The  general  question  of  the  lia- 
bility of  an  electric  company  for  negligence  is 
reviewed  in  the  note  to  Hebert  v.  Lake  Charles 
Ice,  etc.  Co.  100  Am.  St.  Rep.  605. 

This  note  is  confined  to  injuries  resulting 
from  the  condition  of  wires  or  apparatus 
within  the  premises  to  be  supplied.  It  ex- 
cludes injury  from  wires  in  a  highway  (see 
the  notes  to  Southern  Bell  Telephone,  etc.  Co. 
V.  Howell,  4  Ann.  Cas.  707  and  Diller  v. 
Northern  California  Power  Co.  Ann.  Cas. 
1913D  908)  ;  injury  from  wires  over  private 
premises  (see  the  note  to  Braun  v.  Buffalo 
General  Electric  Co.  21  Ann.  Cas.  370)  ;  and 
injury  to  children  coming  in  contact  with 
broken  or  uninsulated  wires  (see  the  notes  to 
Temple  v.  McComb  City  Electric  Light,  etc. 
Co.  10  Ann.  Cas.  924,  Wetherby  v.  Twin  State 
Gas.  Co.  21  Ann.  Cas.  1092,  and  Romana  v. 
Boston  Elevated  R.  Co.  Ann.  Cas.  1917A  893). 

General  Rule* 

Where  the  inside  wiring  and  the  apparatus 
or  fixtures  attached  thereto  are  installed  and 
controlled  by  the  owner  of  the  premises,  an 
electric  light  company  furnishing  current  to 
the  premises  is  not  bound  to  inspect  the  wir- 
ing or  apparatus,  and  if  by  reason  of  defects 
therein  an  injury  to  person  or  property  re- 
sults from  the  introduction  of  a  normal  cur- 
rent the  company  is  not  liable.  Minneapolis 
General  Electric  Co.  v.  Cronon,  166  Fed.  651, 
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92  C.  C.  A.  345,  20  L.R.A.(X.S.)    816;   Na- 
tional Fire  Ins.  Co.  v.  Denver  Consol.  Electric 
Co.   16  Colo.   App.   86,   63   Pac.  949;   Harter 
V.  Colfax  Electric  Light,  etc.  Co.  124  la.  500, 
100  N.  W.  508;   Brunelle  v.  Lowell  Electric 
Light  Corp.   188  Mass.   493,  74   N.  E.   676; 
Milton  Weaving  Co.  v.  Northumberland  Coun- 
ty Gas,  etc.  Co.  251  Pa.  St.  79,  96  Atl.  135. 
See   also  Memphis  Consol.   Gas.   etc.   Co.   v. 
Speers,  113  Tenn.  83,  81  S.  W.  595.    And  see 
the  reported  case.     Compare  Maysville  Gas 
Co.  V.  Thomas  (Ky.)  75  S.  W.  1129;  Hauton 
V.  New  Orleans,  etc.  Light,  etc.  Co.  124  La. 
562,  50  So.  544.     In  Milton  Weaving  Co.  v. 
Northumberland ' Co.  supra,  the  court  said: 
"Although  there  is  conflict  of  authority  on 
the  question  of  extent  of  duty  of  electric  com- 
panies in  regard  to  the  safety  of  appliances 
owned  and  maintained  by  its  customers,  the 
weight  of  authority  in  other  jurisdictions  sup- 
ports the  view  that  the  company  is  not  bound 
to  inspect  such  appliances  and  is  not  gener- 
ally liable  for  injuries  or  damages  caused  by 
reason  of  defect  therein :  7  Thompson  on  Xeg- 
ligence.  White's  Supplement,  Section  807;   1 
Joyce  Elec.  Law,  2d  ed.  §  443."     In  ^tinnc- 
apolis  General  Electric  Co.  v.  Cronon,  supra, 
the  court,  referring  to  a  contention  that  in- 
side wiring  must  be  inspected,  said:  ''No  con- 
siderate authority  supports  this  proposition. 
Its  recognition  and  enforcement  by  the  courts 
would  impose  upon  the  company  fumisiiing 
electricity  under  contract  with  the  owner  of  a 
building,  who  had  wired  it  and  owned  and 
controlled  the  wires  inside,  an  intolerable  bur- 
den.    Take  such  a  city  as  Minneapolis,  with 
perhaps  20,000  dwelling,  and  business  houses 
wired  inside,  imder  an  independent  contract. 
The  contract  of  the  electrical  company  is  to 
furnish  the  required  amount  of  electricity  to 
light  these  buildings.     Can  the  company,  un- 
bidden, enter  at  will  the  private  house  of  the 
citizen  and  pass  into  its  various  rooms  to  in- 
spect these  wires  every  day  to  see  that  they 
are  in  proper  condition  for  the  reception  of 
the  electricity  it  has  contracted  to  sell?     If 
so,  it  must  employ  a  large  retinue  of  compe- 
tent men  to  do  this  work;  and,  as  absolute 
insurers   under    the   rule  contended   for,   the 
necessities    of   the    situation    would   demand 
that  they  should  have  free  access  to  these 
buildings  at  all  hours  and  under  all  condi- 
tions.   Such  a  rule  of  law  would  tend  to  put 
concerns    furnishing    electricity    to    private 
houses  out  of  business."     In   National  Fire 
Ins.   Co.   V.   Denver  Consol.   Electric  Co.   16 
Colo.    App.    86,    63    Pac.    949,    it   was    said: 
**WheTe,  however,  they  are  only  employed  to 
deliver  the  current  by  connection  with  wiring 
already  made  by  the  individual  who  owns  the 
property,  it  seems  to  us  that  their  responsi- 
bility ends  when  the  connection  is  properly 
made  under  proper  conditions,  and  they  de- 
liver the  current  in  a  manner  which  will  pro- 


tect both  life  and  property.     We  do  not  be- 
lieve any  such  responsibility  rests  on  the  com- 
pany as  to  require  them  to  advise  the  persons 
who  apply  for  the  connection  that  they  must 
see  to  it  that  the  wiring  is  of  a  certain  class 
or  description;  that  it  is  insulated  in  a  par- 
ticular manner;   that  there  is  no  connection 
between  it  and  the  woodwork,  and  failing  in 
this  that  they  will  be  liable  for  any  damages 
which  may  happen  because  of  the  negligent  or 
unskilful  nature  of  the  construction.     When 
parties  wire  houses  they  are  supposed  to  have 
done  it  intelligently  and  to  have  hired  com- 
petent persons  for  the  purpose,  to  whom  alone 
they  must  look  in  case  the  work  is  improperly 
and  unskilfully  done."   In  Brunelle  v.  Lowell 
Electric  Light  Corp.  188  Mass.  493,  74  N.  E. 
676,  it  appeared  that  a  contract  for  electric 
lighting  provided  that  the  defendant  was  to 
connect  its  electric  system  to  the  plaint iff> 
store  and  furnish  electric  current  for  eight 
incandescent   lamps,   each   of   sixteen   candle 
power,  and  was  authorized  by  the  plaintiff  to 
set  up  in  convenient  and  suitable  places  on 
the    premises    the    necessary    transformers, 
meters  and  appliances;    and  it  was   further 
agreed  that  ''no  change  or  alteration"  should 
'*be  made  in  the  number  of  horse  power  of  the 
motors,  the  number  of  candle  power  of  the 
lamps,  or  the  wiring  of  the    .    .    .    premises, 
without   first  obtaining  the  written  consent 
of  the"  defendant.    It  also  contained  the  fol- 
lowing provisions:    "The  customer  will  give 
or  obtain  all  necessary  permission  to  enable 
the  agents  of  the  company  to  carry  out  this 
contract  and  to  enter  the  premises  at  all  rea- 
sonable times,  so  long  as   any  of  the   com- 
pany's property  remains  therein,  for  the  pur- 
pose of  keeping  in   repair   or  removing   its 
property   or   inspecting  its  own  or  the  cus^- 
tomer's  wires  or  apparatus."    Referring  to  the 
foregoing  stipulations  the  court  said:      *'We 
are  of  opinion  that  under  this  contract  the 
defendant  did  not  owe  to  the  plaintiff  the 
duty  of  inspecting  wires  and  apparatus  be- 
longing to  him.     The  duty  of  keeping  such 
wires  and  apparatus  in  proper  condition  rest- 
ed upon  him  by  the  express  language  of  the 
contract,  cmd  by  necessary  implication  there 
was  imposed  upon  him  the  obligation  to  use 
due  care  in  its  performance.    It  is  plain  that 
such   care  would   involve  proper   inspection. 
The  right  reserved  to  the  defendant  to  inspect 
the  property  of  the  plaintiff  was  not  inserted 
for  his  protection  but  for  that  of  the  defend- 
ant.    The  provision   gave  to   the   defendant 
a  right  to  be  exercised  in  its  ow^n  interest,  and 
did  not  impose  upon   it  a  duty  to  be   per- 
formed in  the  interest  of  the  plaintiff." 

However  in  Hanton  v.  New  Orleans,  etc. 
Light,  etc.  Co.  124  La.  662,  50  So.  644,  where- 
in it  appeared  that  a  building  was  burned 
by  reason  of  a  defect  in  the  inside  wiring  it 
was  said  in  sustaining  a  recovery  against  the 
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electric  light  company:  "Defendant  does  not, 
we  think,  seriously  contest  the  fact  that  the 
damage  to  plaintiffs'  building  was  caused  by 
electricity  which  was  conveyed  to  it  through 
the  wires  of  the  defendant  company  attached 
to  it.  There  was  no  other  electricity  brought 
into  the  building,  other  than  that  through 
defendant's  wires.  Defendant  insists  that  the 
fire  would  not  have  occurred,  had  the  fixtures 
in  plaintiffs'  house  been  such  as  it  (defend- 
ant) was  entitled  to  require  they  should  have 
been.  Those  fixtures  had  been  in  use  for 
years  before  the  fire,  without  injury  or  loss. 
They  were  accepted  by  defendant  as  sufficient. 
Had  anything  been  wrong  about  them,  defend- 
ant should  have  ascertained  the  fact  by  in- 
spection and  examination.  Householders 
know  nothing  whatever  of  electricity,  nor 
what  the  requirements  called  for  to  insure 
si^fety.  Defendant  is  engaged  in  that  particu- 
lar business,  and  supposed  to  be  informed 
fully  as  to  what  is  needed  in  the  premises. 
If  the  fixtures  having  been  used  for  years 
without  any  accident,  and  on  a  particular 
day  a  fire  develops  in  the  dwelling  by  reason 
of  the  electricity  conveyed  into  it  by  wires, 
some  exceptional  condition  must  have  arisen 
on  that  day." 

Qualification  of  Rule. 

If  an  electric  light  company  undertakes  to 
install  and  maintain  inside  wiring  or  appara- 
tus in  premises  to  be  furnished  by  it  with 
current,  it  is  held  to  the  exercise  of  due  care 
therein  and  is  liable  for  injuries  resulting 
from  defects  negligently  permitted  to  exist. 
Denver  Consol.  Electric  Co.  v.  Walters,  39 
Colo.  301,  2  Ann.  Cas.  621,  89  Pac.  816,  7 
L.R.A.(N.S.)  1131;  Miller  v.  Ouray  Electric 
Light,  etc.  Co.  18  Colo.  App.  131,  70  Pac.  447 ; 
Thomas  v.  Somerset  (Ky.)  97  S.  W.  420; 
Fish  V.  Waverly  Electric  Light,  etc.  Co.  189 
N.  Y.  336,  82  N.  E.  150,  13  L.R.A.(N.S.)  226; 
Fish  V.  Kirlin-Gray  Electric  Co.  18  S.  D.  122, 
99  N.  W.  1092,  112  Am.  St.  Rep.  782.  And  see 
National  Fire  Ins.  Co.  v.  Denver  Consol.  Elec- 
tric Co.  16  Colo.  App.  86,  63  Pac.  949;  Herzog 
V.  Municipal  Electric  Light  Co.  89  App.  Div. 
669,  85  N.  Y.  S.  712  (evidence  of  negligence  in 
wiring  insufficient)  ;  Ferland  v.  Laval  Elec- 
tric Co.  46  Quebec  Super.  Ct.  429  (negligence 
not  shown  to  be  proximate  cause  of  fire ) .  In 
Tliomas  v.  Somerset,  supra,  the  court  stated 
the  facts  as  follows:  "The  city  of  Somerset 
owns  an  electric  light  plant,  and  rented  or 
leased  to  Elmer  Burton  for  compensation  an 
electric  globe  with  a  brass  socket,  which  was 
installed  by  it  in  a  booth  kept  by  him  in  the 
Bale  of  confections.  The  globe  was  inside  the 
booth,  and  so  hijrh  that  appellant,  a  boy  17 
years  of  age,  who  was  employed  by  Burton, 
could  only  reach  it  by  elevating  his  hands 
over  his  head.     He   testified,  in   substance, 


that,  on  the  evening  the  injury  occurred,  it 
was  rather  cold  and  damp,  had  been  raining, 
and  there  being  no  fire  in  the  booth,  he  put 
his  hand  up  to  the  globe  for  the  purpose  of 
warming  it,  when  one  of  his  fingers  came  in 
contact  with  the  brass  socket,  injuring  him 
quite  severely.  Children  and  other  persons 
were  in  the  habit  of  visiting  the  place  for  the 
purchase  of  candies  and  nuts,  and  the  globe 
was  so  situated  that  it  might  have  been 
reached  by  a  man  of  ordinary  size  standing 
on  the  sidewalk  of  the  city.  An  electrical 
engineer,  introduced  as  a  witness  for  appel- 
lant, said  that  the  lamp  and  socket  was  not 
properly  insulated  or  protected,  and  that  the 
dampness  of  the  atmosphere  added  to  the 
danger  incident  to  coming  in  contact  with  it ; 
that  if  it  had  been  properly  insulated,  there 
would  be  no  danger  in  handling  or  touching 
it;  but  that  if  exposed  to  dampness  as  this 
light  was,  the  socket  would  become  charged 
with  electricity,  and  dangerous  to  handle  or 
touch."  Holding  the  company  to  be  liable  the 
court  said:  "It  was  held  by  this  court  in  Mc- 
Laughlin V.  Louisville  Electric  Light  Co.  [100 
Ky.  173]  38  S.  W.  861,  18  Ky.  L.  Rep.  693,  34 
L.R.A.  812,  to  be  the  duty  of  electric  lighting 
companies  or  persons  operating  such  plants, 
at  points  where  people  have  the  right  to  go 
for  work,  or  business  or  pleasure,  to  have  the 
insulation  or  protection  perfect;  and  for 
failure  in  this  respect  they  must  respond  in 
damages.  This  doctrine  was  followed  and 
approved  in  Schweitzer  ▼.  Citizens'  General 
Electric  Co.  52  S.  W,  830,  21  Ky.  L.  Rep.  608; 
Overall  v.  Louisville  Electric  Light  Co.  47  S. 
W.  442,  20  Ky.  L.  Rep.  759;  Owensboro  v. 
York,  117  Ky.  294,  17  S.  W.  1130;  Lexington 
R.  Co.  V.  Fain,  71  S.  W.  628,  24  Ky.  L.  Rep. 
1443.  Applying  the  rule  announced  to  the 
facts  of  this  case,  we  are  of  the  opinion  that 
it  was  error  to  take  the  case  from  the  jury. 
The  electric  globe  or  light  by  which  appellant 
was  injured  was  not  perfectly  insulated  or 
even  properly  protected.  If  it  had  been,  the 
injury  would  not  have  occurred.  Appellant 
was  not  a  trespasser.  He  had  the  right  to  be 
where  he  was;  but  if  he  had  been  passing 
along  the  street,  and  had  touched  the  globe 
with  his  hand  as  he  might  have  done,  the  city 
would  be  equally  liable,  as  it  committed  a 
breach  of  duty  in  failing  to  have  and  keep 
this  electric  globe,  that  was  placed  in  a  posi- 
tion where  it  might  have  been  touched  by 
persons  walking  along  the  streets,  perfectly 
insulated.  It  is  said  bv  counsel  that  the 
evidence  does  not  show  that  the  city  had  any 
control  of  the  globe,  or  that  it  was  its  duty 
to  keep  it  in  repair.  The  evidence,  however, 
does  establish  that  the  globe  was  installed 
by  the  city  and  compensation  was  received 
by  it  from  Burton,  and  this  imposed  upon 
the  city  the  duty  exacted  of  owners  and  oper- 
ators of  electric  light  plants;  and  it  cannot 
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escapie  responsibility  upon  the  plea  that  the 
evidence  did  not  show  whose  duty  it  was  to 
keep  this  globe  properly  insulated."  In  Fish 
V.  Kirlin-Gray  Electric  Co.  18  S.  D.  122,  99 
N.  W.  1092,  112  Am.  St.  Rep.  782,  it  appeared 
that  an  electric  company  installed  electric 
lights  in  a  church.  A  lighting  fixture  was 
negligently  attached  to  the  roof  and  fell  in- 
juring a  person  in  the  building.  The  court 
said :  **But  we  are  of  the  opinion  that,  where 
an  electric  light  company  not  only  furnishes 
the  electricity,  but  contracts  to  furnish  the 
carbons  and  keep  the  light  in  proper  repair 
and  order,  such  company  is  liable  for  injuries 
caused  by  the  negligence  in  the  suspension  and 
management  of  such  light.  As  before  stated, 
electricity  is  an  exceedingly  dangerous  ele- 
ment, and  must  necessarily  be  under  the  con- 
trol of  persons  who  are  familiar  with  the 
management  of  electrical  machinery  and  ap- 
pliances. Neither  the  church  authorities  nor 
persons  in  attendance  upon  church  services 
were  presumed  to  know  whether  the  electrical 
lamp  was  in  order  or  properly  suspended. 
But  it  was  the  duty  of  the  company  to  know 
and  see  that  the  lamp  was  so  properly  sus- 
pended, and  kept  in  good  working  order." 

In  Griffin  v.  Jackson  Light,  etc.  Co.  128 
Mich.  653,  87  N.  W.  888,  92  Am.  St.  Rep.  496, 
55  L.R.A.  318,  it  was  held  that  a  consumer  as- 
sumed the  risk  of  using  a  defectively  insu- 
lated light  furnished  by  an  electric  light  com- 
pany. Tlie  court  said:  "In  the  present  case, 
it  appears  that  Calkins  knew  of  the  necessity 
of  a  protection  for  the  lamp,  and,  whatever 
may  be  said  of  the  failure  of  duty  on  the  part 
of  defendant  to  him,  he  saw  fit  to  make  use 
of  it  in  its  imperfect  condition,  and  this  must 
be  held  to  be  the  intervention  of  another 
agency  between  the  defendant's  neglect  and 
the  plaintiff's  injury." 
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Abatement  and  Revival  —  Dissolution 
of  Corporation  —  Effect  on  Fending 
Penal  Action. 

Kirby's  Dig.  §§  957,  958,  authorizing  any 
corporation  to  surrender  its  charter,  and  con- 
ferring on  the  chancery  court  jurisdiction  to 
pay  the  debts  and  distribute  the  assets  among 
the  stockholders,  give  the  unqualified  right 


to  a  corporation  to  dissolve  at  any  time,  and 
a  voluntary  dissolution  pending  action  by 
the  state  for  penalties  for  violation  of  the 
anti-trust  statutes  abates  the  action,  in  the 
absence  of  any  provision  for  the  enforcement 
of  the  claim  against  a  dissolved  corporation; 
for  an  action  for  a  penalty  is  not  an  action 
for  a  "debt." 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Pulaski  county: 
Hendbicks,  Judge. 

Action  to  recover  penalties.  Wm.  L.  Moose, 
Attorney  General^  relator,  and  Arkansas  Cot- 
ton Oil  Company,  defendant.  From  judgment 
rendered,  relator  appeals.  The  facts  are  stat- 
ed in  the  opinion.    Affirmed. 

Wm.  L.  Moose,  Jno.  P,  Streepey  and  Edw. 
B,  Dotcnie  for  appellant. 

Moore,  Smith  d  Moore  and  CockrUl  d  Arm- 
istead  for  appellee. 

[77]  McCuLLOCH,  C.  J. — ^This  is  an  action 
at  law  instituted  by  the  Attorney  General 
against  the  Arkansas  Cotton  Oil  Company,  a 
domestic  corporation,  to  recover  penalties  for 
alleged  violation  of  the  anti -trust  statutes 
During  the  pendency  of  the  action  in  the  cir- 
cuit court  of  Pulaski  County,  the  defendant 
conveyed  all  of  its  assets  to  another  corpora- 
tion for  a  nominal  consideration,  and  by  a 
resolution  adopted  by  a  majority  of  the  stock- 
holders, filed  in  the  office  of  the  Secretary  of 
State,  surrendered  its  charter.  Thereupon  a 
motion  was  filed  in  this  case,  by  one  who  had 
been  a  stockholder  of  the  dissolved  corpora- 
tion and  the  vice  president  and  secretary 
thereof,  to  abate  the  action  on  the  ground 
that  since  the  corporation  had  dissolved,  an 
action  against  it  could  no  longer  be  main- 
tained. The  court  sustained  the  motion  and 
the  Attorney  General  appealed  to  this  court. 

There  is  a  statute  concerning  the  voluntary 
dissolution  of  corporations,  which  reads  as 
f  oUow^s : 

"Sec.  957.  Any  corporation  may  surrender 
its  charter  by  resolution  adopted  by  the  ma- 
jority in  value  [78]  of  the  holders  of  the  stock 
thereof  and  a  certified  copy  of  such  resolution 
filed  in  the  office  of  the  count v  clerk  of  the 
county  in  which  such  corporation  is  organized, 
shall  have  effect  to  extinguish  such  corpora- 
tion. 

"Sec.  958.  When  any  corporation  has  sur- 
rendered its  charter,  the  chancery  court  shall 
have  jurisdiction  to  pay  its  debts  and  to  dis- 
tribute its  assets  among  the  stockholders  ac- 
cording to  their  several  interests."  Kirby'a 
Digest,  §§  957-958. 

(1)  Other  sections  of  the  statute  provide 
for  dissolution  by  decree  of  a  chancery  court, 
at  the  instance  of  stockholders  or  creditors. 
The  doctrine  seems  to  be  settled  by  many 
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courts  of  the  American  atatea  that  the  effect 
of  a  diBsolution  of  a  corporation  is  to  abate 
actions  pending  against  it  at  the  time  of  its 
dissolution  ''in  the  absence  of  a  statute  pro- 
viding for  the  continuation  of  such  actions." 
10  Cyc.  of  Law,  pp.  1316-1317.  The  authori- 
ties on  that  subject  are  collated  in  the  en- 
cyclopedia. It  is  said  in  most  of  the  cases 
that  the  courts,  in  thus  holding  to  the  doc- 
trine, are  following  the  common  law  on  the 
subject;  but  it  is  pointed  out  that  there  was 
no  such  doctrine  at  common  law  for  the  rea- 
son that  business  corporations  were  unknown 
at  that  time,  and  there  only  existed  those 
which  were  either  municipal,  ecclesiastical,  or 
eleemosynary.  How  far  we  would  feel  con- 
strained to  go  in  following  those  decisions  in 
a  case  involving  a  suit  against  a  corporation 
to  recover  a  debt,  we  need  not  now  stop  to 
consider,  for  in  the  light  of  our  statutes  on 
the  subject  a  discussion  of  the  effect  of  a 
dissolution  during  the  pendency  of  such  an 
action  would  seem  to  be  academic.  The  stat- 
ute, it  will  be  observed,  gives  the  unqualified 
right  to  dissolve  and  makes  provisions  for  the 
payment  of  debts  and  the  distribution  of 
assets.  It  means,  that  by  such  dissolution, 
the  existence  of  the  corporation  is  terminated, 
except  for  purposes  specified  therein,  either 
expressly  or  by  necessary  implication.  5 
Thompson  on  Corp.  §  6478.  In  the  case  of 
Freeo  Valley  R.  Co.  v.  Hodges,  105  Ark.  314, 
151  S.  W.  281,  we  said,  in  discussing  this 
statute,  that  even  ''in  the  absence  of  a  statute 
[79]  on  the  subject,  the  decided  weight  of  au- 
thority is  that  strictly  private  corporations 
may  surrender  their  charters  and  dissolve 
themselves  except  so  far  as  creditors  have  a 
right  to  object."  VVe  have  here  no  action  for 
the  payment  of  debts,  for  this  is  one  by  the 
State  to  recover  a  penalty,  the  purpose  being 
not  to  recover  a  debt,  but  to  punish  for  al- 
leged infractions  of  the  law.  The  statute 
makes  no  provision  for  the  continuance  or 
survival  of  any  such  action  against  a  dis- 
solved corporation. 

It  is  insi^^ted  that  the  suit  cannot  be  abated 
as  against  the  State,  and  for  ground  of  that 
contention  it  is  said  that  the  State  would  be 
without  a  remedy.  But  we  inquire  why  can- 
not the  action  be  abated,  if  there  is  nothing 
in  the  statute  which  authorizes  its  continu- 
ance? The  legislative  will  is  supreme  and  the 
unqualified  right  of  dissolution  is  declared 
in  the  statute.  The  statute  does,  as  before 
stated,  contain  a  provision  for  the  payment 
of  debts  and  the  distribution  of  assets,  but 
this  does  not,  for  obyious  reasons,  apply  to 
the  recovery  of  a  penalty.  The  distinction 
between  a  penalty  and  a  debt  is  pointed  out 
by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Huntington  v.  Attrill,  146  U.  S. 
657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  1123. 
Speaking  of  penal  statutes,  the  court  said 


"Strictly  and  primarily,  they  denote  punish- 
ment, whether  corporal  or  pecuniary,  imposed 
and  enforced  by  the  State,  for  a  crime  or 
offense  against  its  laws." 

(2)  In  1  R.  C.  L.  §  46,  pp.  47-48,  it  is 
said:  "As  to  what  is  a  penal  action  the  rule 
is  that  where  an  action  is  founded  entirely 
upon  a  statute,  and  the  only  object  of  it  is 
to  recover  a  penalty  or  forfeiture,  it  is  clearly 
a  penal  action.  But  where  the  damages  are 
given  wholly  to  the  party  injured,  as  compen- 
sation for  the  wrong  and  injury,  the  statute 
having  for  its  object  more  the  indemnification 
of  the  plaintiff  than  the  punishment  of  the 
defendant,  the  action  is  not  penal,  properly 
BO  called,  but  remedial.  In  other  words, 
where  a  liability  is  imposed  by  statute  upon 
a  person  purely  for  a  violation  of  its  provi- 
sions, the  statute  is  penal;  but  where  it  [80] 
is  a  statute  which  is  merely  declaratory  of  a 
common-law  right,  coupled  with  a  means  or 
way  enacted  for  its  enforcement,  giving  a 
remedy  for  an  injury  against  the  person  by 
whom  it  is  committed  to  the  person  injured, 
and  either  limiting  the  recovery  to  the 
amount  of  loss  sustained  or  to  cumulative 
damages  as  compensation  for  the  injury,  it  is 
a  remedial  statute." 

(3)  Since  there  is  no  provision  in  the  stat- 
ute for  the  payment  of  this  kind  of  a  claim 
against  a  dissolved  corporation,  it  is  plain 
that  there  can  be  neither  a  continuation  of  the 
action  nor  a  revival  thereof.  Whether  there 
would  be  an  abatement  of  an  action  which 
does  in  effect  survive  under  the  statute,  we 
need  not  stop  to  inquire,  for  the  reason  that 
that  question  is  not  raised  here.  We  have 
before  us  the  question  of  enforcement  of  a 
strictly  penal  statute,  which  does  not  survive 
under  this  or  any  other  statute,  no  provision 
is  made  for  the  enforcement  of  such  claim 
against  a  dissolved  corporation,  and  it  neces- 
sarily follows  that  the  action  does  not  survive 
even  where  the  dissolution  takes  place  after 
the  commencement  of  the  action. 

The  State,  to  sustain  its  contention,  relies 
upon  the  case  of  Shayne  v.  Evening  Post  Pub. 
Co.  168  N.  Y.  70,  61  N.  E.  115,  85  Am.  St. 
Rep.  654,  55  L.R.A.  777,  an  opinion  of  the 
New  York  Court  of  Appeals  rendered  by 
Judge  Parker.  That  was  an  action  for  libel 
against  a  domestic  corporation,  and,  the  char- 
ter of  the  corporation  having  expired  by  lim- 
itation during  the  pendency  of  the  action, 
there  was  a  motion  to  revive  or  continue  the 
action  in  the  name  of  the  trustees,  the  motion 
being  founded  on  a  statute  of  that  State 
which  provided  that  upon  the  dissolution  of 
any  corporation  the  directors  should  be  the 
trustees  of  the  creditors,  stockholders  or 
members,  with  full  power  to  settle  the  affairs 
of  the  corporation,  collect  and  pay  outstand- 
ing debts  and  distribute  surplus  proceeds. 
The  court  held  that  the  action  for  libel  came 
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within  the  terms  of  the  statute  and  that  the 
cause  should  be  revived  against  the  former 
directors  of  the  defunct  corporation  a&  trus- 
tees. There  is  much  in  the  opinion  in  that 
case  which  seems  to  be  at  variance  with  the 
[81]  current  of  American  authority;  but 
whether  it  should  be  followed  in  a  case  in- 
volving the  right  to  revive  an  action  against 
a  corporation  for  liability  other  than  a  penal- 
ty, we  need  not  consider.  It  has  much  per- 
suasive force  but  it  is  not  an  authority  on  the 
question  now  before  us.  Whether  that  court 
was  right  or  wrong  in  deciding  that  an  action 
for  libel  fell  within  the  terms  of  the  statute, 
that  question  is  not  pertinent  to  the  issue  now 
before  us.  We  must  look  for  a  solution  of 
this  question  to  the  statutes  of  our  own  State, 
which  provide  for  the  payment  of  debts  and 
distribution  of  assets  of  a  dissolved  corpora- 
tion, but  not  for  the  payment  of  penalties. 

A  decision  of  one  of  the  Texas  courts  of 
civil  appeals  is  precisely  in  point.  Mason  v. 
Adoue,  30  Tex.  Civ.  App.  276,  70  S.  W.  347. 
That  was  an  action,  the  same  as  this,  to  col- 
lect penalties  for  alleged  Tiolations  of  the 
anti-trust  laws  of  that  State;  and  during  the 
pendency  of  the  action  the  defendant  corpora- 
tion was  dissolved  by  the  judgment  of  another 
court,  and  it  was  held  that  this  operated 
as  an  abatement  of  the  action.  The  Supreme 
Court  of  that  State  denied  a  petition  for  a 
writ  of  error. 

We  are  of  the  opinion  that  that  is  the  cor- 
rect solution  here,  and  that  the  circuit  court 
was  correct  in  entering  an  order  abating  the 
action. 

(4)  Our  attention  is  called  to  the  third  sec- 
tion of  the  anti-trust  statute  of  1905,  which 
provides,  in  addition  to  the  penalty  prescribed 
in  section  2,  that  any  corporation  organized 
under  the  laws  of  this  State  found  guilty  of 
a  violation  of  the  terms  of  the  statute  shall 
forfeit  its  charter,  such  forfeiture  to  be  de- 
clared by  any  court  of  competent  jurisdiction. 
It  is  argued  that  this  provision  of  the  statute 
is  inconsistent  with  the  right  of  voluntary 
dissolution  of  a  corporation  during  the  pen- 
dency of  the  State's  suit  to  enforce  penalties. 
The  act  of  1905  does  not  attempt,  in  express 
terms,  to  repeal  any  other  statute  except  the 
act  of  1899,  which  relates  to  the  same  subject. 
It  is  not  a  general  statute  covering  the  laws 
on  the  subject  of  the  organ b^ation,  control  and 
[82]  dissolution  of  corporations,  and,  there- 
fore, does  not  repeal  any  other  statutes  by 
implication  except  such  as  are  in  irreconcil- 
able repugnance  to  it.  It  does  not  deal  at 
all  with  the  question  of  voluntary  dissolution 
of  corporations,  and  it  would  be  extending 
the  force  of  the  statute  beyond  its  legitimate 
scope  to  hold  that  it  took  away  or  limited  the 
rinrht  of  voluntary  dissolution  expressly  and 
unqualifiedly  conferred  by  another  statute. 
There  are  no  limitations  as  to  time  or  cir- 


cumstances in  the  statute  conferring  the  right 
of  voluntary  dissolution,  and  that  provisioo 
in  the  act  of  1905  cannot  be  reasonably  con- 
strued as  a  limitation  on  that  right. 

It  is  urged  that  the  effect  of  this  holding 
is  to  thwart  the  efforts  of  the  State  to  en- 
force the  anti-trust  laws,  giving  corporations 
the  privilege  of  defeating  the  State's  right 
of  action  by  voluntary  dissolution.  But  the 
answer  to  this  is  that  the  remedy  lies  with  the 
Legislature.  It  is  entirely  within  the  power 
of  the  lawmakers  to  declare  that  a  dissolution 
shall  not  abate  an  action  to  enforce  the  anti- 
trust laws;  and  that  notwithstanding  such 
dissolution,  the  accrued  penalties  shall  be  en- 
forced against  the  assets  of  the  corporation. 
Until  that  remedy  is  provided  by  the  law- 
makers themselves,  none  can  be  molded  by  the 
courts,  in  the  face  of  the  statutes  now  in  ex- 
istence, which  expressly  and  unqualifiedly  give 
the  right  of  dissolution  without  any  provi- 
sion, after  such  dissolution,  for  the  enforce- 
ment of  penalties. 

Judgment  affirmed. 

Kirby,  J.,  dissents. 


NOTB. 

DiaaolutioB  of  Corporatton  as  Abatinf 
Action  aKainat  It  to  BoooTor  Pomaltj 
or  Forfeiture* 

The  rule  apparently  is  that  an  action  under 
a  statute,  the  purpose  of  which  is  to  punish 
for  infractions  thereof '  by  the  imposition  of 
penalties,  does  not  survive  the  dissolution  of 
a  defendant  corporation  while  the  action  is 
pending,  irrespective  of  whether  the  dissolu- 
tion is  voluntary  or  the  result  of  a  suit  by 
the  state  to  revoke  its  charter. 

The  holding  of  the  reported  case  that,  in  an 
action  to  recover  penalties  for  the  alleged  vio- 
lation of  a  stat^  anti-trust  law,  the  dissolu- 
tion of  the  defendant  corporation  during  the 
pendency  of  the  action  operates  as  an  abate- 
ment of  the  action,  is  supported  by  the  deci- 
sion in  Mason  v.  Adoue,  30  Tex.  Cir.  App. 
276,  70  S.  W.  347.  The  reported  caae  holds 
that  the  Arkansas  statute  (Kirby's  Dig.  §$ 
957,  958)  gives  a  corporation  an  unqualified 
right  to  dissolve  and  makes  provision  for  the 
payment  of  its  debts  and  the  distribution  of 
its  assets,  and  that  by  a  dissolution  under 
that  statute,  the  existence  of  the  corporation 
is  terminated,  except  for  the  purposes  speci- 
fied therein  either  expressly  or  by  implication. 
Therefore,  it  is  held,  inasmuch  as  the  statute 
makes  no  provision  for  the  continuance  or 
survival  of  an  action  by  the  state  against  u 
corporation  for  penalties  for  an  alleged  vii  la- 
tion  of  the  anti-trust  statutes  of  the  state, 
such  an  action  must  abate.  In  Mason  v. 
Adoue,  30  Tex.  Civ.  App.  276,  70  S.  W.  347. 
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the  question  presented  was  whether  an  action 
against  a  corporation  under  the  state  anti- 
trust act  was  a  suit  for  a  penalty,  or  one 
for  liquidated  damages  for  a  wrong  to  th(» 
plaintiiTs  property  rights,  suffered  at  the 
hands  of  the  corporation.  It  was  held  tliat 
the  action  was  to  recover  a  penalty  and  that^ 
therefore  the  right  of  the  defendant  to  recover 
did  not  survive  the  demise  of  the  corporation, 
which  had  been  dissolved  in  a  suit  by  the  state 
for  that  purpose.  The  court  said:  "It  is  con- 
ceded that,  if  the  action  is  to  recover  a  pen- 
alty, the  right  to  recover  did  not  survive  the 
demise  of  the  corporation.  Whether  the  suit 
is  of  this  nature  must  be  determined  by  the 
purpose  of  the  legislature  as  disclosed  by  the 
language  of  the  act  under  which  the  right  is 
asserted.  .  .  .  Now  it  is  perfectly  plain 
from  the  statement  of  the  purposes  and  ob- 
jects of  the  act  that  its  object  was  not  reme- 
dial for  the  benefit  of  those  who  might  be  in- 
jured by  the  violation  of  its  provisions,  but 
punitive  and  deterrent.  The  expressions 
'suits  and  prosecutions  therefor'  render  it 
manifest  that  the  suits  are  designed  to  fur- 
ther the  prohibitive  purpose  of  the  act,  rather 
than  to  make  whole  the  private  individual 
who  may  have  suffered  damage  as  a  result  of 
the  violation  of  the  act.  It  is  also  worthy  of 
remark  in  this  connection  that  the  action  is 
given  to  one  who  has  paid  money  to  the  trans- 
gressor, without  reference  to  the  extent  of  his 
damage  and  whether  he  has  suffered  any  loss 
at  all.  .  .  .  The  act  contains  further  in- 
ternal evidences  of  the  purpose  of  the  legisla- 
ture inconsistent  with  the  contention  of  ap- 
pellant. Eight  of  the  sections  of  the  act 
denominate  the  actions  authorized  as  for  'pen- 
alties,' and  the  actions  given  to  private  indi- 
viduals are  declared  to  be  cumulative  of  those 
given  to  the  state  for  forfeiture  of  charter 
and  recovery  of  money  and  cumulative  of  any 
penalty  denounced  by  any  other  existing  law. 
They  are  nowhere  accorded  the  individual  in 
the  sense  of  redress  for  injury  suffered,  nor 
<»in  such  a  construction  be  justly  inferred 
from  any  expression  in  the  act." 

A  decision  somewhat  analogous  to  the  fore- 
going is  that  in  the  case  of  In  re  Briton  Medi- 
cal, etc.  L.  Assur.  Assoc.  32  Ch.  Div.  (Eng.) 
503.  It  appeared  in  that  case  that  a  peti- 
tion had  been  presented  for  an  order  for  the 
winding  up  of  the  company,  and  after  the 
presentation  of  the  petition,  a  person  who  it 
was  adipitted  had  no  interest  in  the  company 
himself,  but  who,  it  was  stated,  represented 
•certain  policy  holders,  took  out  four  sum- 
monses at  a  police  court  against  the  company 
for  the  recovery  of  penalties  under  the  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89,  §§  26, 
27,  44,  65  &  66)  and  under  the  Life  Assur- 
ance Companies  Act,  1870  (33  &  34  Vict.  c. 
61,  §  10).  Those  sections  provided  for  the 
recovery  of  penalties  for  the  default  of  an 


association  in  neglecting  to  publish  a  state- 
ment of  its  capital,  liabilities  and  assets,  the 
annual  list  of  members  which  was  required  to 
be  published,  and  the  annual  statement  of 
revenue  required.  The  85th  section  of  the 
Companies  Act  gave  the  power  to  the  court, 
in  proceedings  to  wind  up  a  corporation,  to 
restrain  ''further  proceedings  in  any'  action, 
suit,  or  proceeding  against  the  company." 
The  court  said:  "It  has  been  objected  that 
this  is  a  criminal  proceeding,  and  that  it  has 
been  decided  in  more  than  one  case,  .  .  . 
that  a  court  of  equity  does  not  ordinarily  as- 
sume jurisdiction  to  restrain  quasi-criminal 
proceedings  to  recover  penalties.  .  .  .  The 
question  now  is  whether  power  has  been  con- 
ferred on  the  court  by  sect.  85  of  that  act  to 
restrain  these  proceedings  before  the  magis- 
trate. Such  a  proceeding  is  not  an  'action'  or 
'suit,*  but  is  it  or  not  a  'proceeding*  within  the 
meaning  of  that  section?  In  order  to  deter- 
mine that,  it  is  right  to  look  at  what  the  act 
says  in  reference  to  proceedings  against  a 
company.  Now  sect.  65,  which  is  the  first 
of  a  group  of  sections  headed  'Legal  proceed- 
ings,* prescribes  the  mode  in  which  offenses 
under  the  act  made  punishable  by  any  pen- 
alty are  to  be  prosecuted,  and  sect.  66  enacts 
that  'the  justices  or  sheriff  imposing  any  pen- 
alty under  this  act  may  direct  the  whole 
or  any  part  thereof  to  be  applied  in  or  to- 
wards payment  of  the  costs  of  the  proceedings, 
or  in  or  towards  the  rewarding  the  person 
upon  whose  information  or  at  whose  suit  such 
penalty  has  been  recovered;  and  subject  to 
such  direction,  all  penalties  shall  be  paid  into 
the  receipt  of  her  majesty's  exchequer  in 
such  manner  as  the  treasury  may  direct,  and 
shall  be  carried  to  and  form  part  of  the  con- 
solidated fund  of  the  United  Kingdom.* 
There  the  word  'proceedings*  is  used,  and  I 
cannot  doubt  that  in  the  subsequent  sect.  85, 
which  enables  the  court  to  restrain  further 
proceedings  in  any  action,  suit,  or  proceeding, 
that  which  the  act  itself  has  called  'proceed- 
ing* is  intended  to  be  comprised.  It  seems  to 
me,  upon  the  construction  of  the  act,  that  is 
the  meaning.  Then  if  I  look  to  the  conse- 
quences of  a  contrary  decision  I  see  that  any 
company  might  be  greatly  embarrassed,  pend- 
ing a  petition  for  a  winding-up  order,  by 
numerous  proceedings  of  this  kind  taken  by  a 
common  informer  before  a  magistrate  to  re- 
cover penalties,  if  the  court  should  be  power- 
less to  interfere.  It  seems  to  me  that  what- 
ever the  general  rule  may  be,  sect.  85  of  the 
Companies  Act  of  1862  gives  power  to  the 
court  to  restrain  quasi-criminal  proceeedings 
for  the  recovery  of  penalties  under  the  pro- 
visions of  the  act.  The  same  reasoning  ap- 
plies to  the  proceedings  under  the  Life  Assur- 
ance Companies  Act,  1870  (33  &  34  Vict.  c. 
61)  which  act  by  sect.  20  refers  to  the  act  of 
1862  as  to  the  mode  in  which  penalties  are 
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to  be  recovered  and  applied.  It  occurred  to 
me  in  the  course  of  the  argument  that  as  the 
penalties  under  sect.  66  may  become  payable 
to  the  crown  it  might  not  be  right  to  make  an 
order  such  as  is  now  asked  in  the  absence  of 
the  attorney  general.  But  I  think  the  an- 
swer to  that  objection  is  obvious.  Any  order 
made  against  Mr.  Boaler  to  prevent  his  re- 
covering the  penalties  would  not  in  the  least 
bind  the  crown,  which  might  institute  any 
proceedings  it  thought  fit.  Therefore  I  see 
no  reason  why  I  should  not  make  the  order 
now  asked  for  to  restrain  Mr.  Boaler  from 
taking  any  proceedings  against  the  associa- 
tion on  the  summons  until  the  hearing  of  the 
petition  for  winding-up  or  until  further 
order." 


liEACH  ET  AI.. 

V. 

DOLESE. 

Michigan  Supreme  Court — June  14,  1015. 
ISe  Mich.  095;  158  N.  W.  47. 


Dismissal  and  Nonsuit  »  Right  of 
Con&plainant  in  Equity  to  Disniiss  — 
Prejudice  to  Defendant. 

Under  Comp.  Laws  1897,  §  10268,  provid- 
ing that  the  court  may  amend  any  pleading, 
in  form  or  substance,  in  furtherance  of  jus- 
tice, on  such  terms  as  shall  be  just,  at  any 
time  before  judgment,  a  complainant  may 
not  dismiss  his  complaint  where  the  dismiss- 
al would  prejudice  the  defendant  in  some 
way  other  than  the  prospect  of  being  harassed 
by  future  litigation,  and  where,  in  a  suit  to 
redeem  frcnn  a  usurious  mortgage,  the  de- 
fendant incorporated  in  his  answer  a  cross 
bill  for  its  enforcement,  and  thereafter 
sought  leave  to  dismiss  such  bill,  the  request 
was  properly  denied,  as  defendant  would  have 
been  prejudiced  thereby,  since,  after  dismissal 
of  the  cross  bill,  he  would  have  been  entitled 
to  recover  the  debt  and  the  legal  statutory 
rate  of  five  per  cent  interest,  Avhile,  with  the 
answer  unamended,  no  interest  was  recovera- 
ble. 

[See  note  at  eaud  of  this  case.] 

Usury  —  Effect  —  Forfeiture  of  All  In- 
terest. 

Under  Comp.  Laws  1897,  §  4857,  providing 
that,  in  any  action  on  a  usurious  contract,  if 
it  shall  appear  that  a  greater  rate  of  interest 
has  been  directly  or  indirectly  reserved  than 
allowed  by  law,  the  defendant  shall  not  be 
compelled  to  pay  any  interest  thereon,  for- 
feiture of  interest  on  a  usurious  mortgage  is 
operative,  although  the  cross  bill  seeking 
to  enforce  such  mortgage  in  a  suit  of  the 
mortgagors  to  redeem  does  not  ask  for  the 
payment  of  usurious  interest. 


Wkat  Constitutes  Usury  —  Bsaetlon  of 
Bonus. 

Where  the  parties  to  a  mortgage  stipulated 
expressly  for  six  per  cent  interest,  and  in- 
corporated a  bonus  in  the  principal,  the 
mortgage  was  usurious,  because  the  mere 
fact  that  seven  per  cent  was  a  legal  rate 
while  the  bonus  would  not  amount  to  more 
than  one  per  cent  on  the  principal  without 
the  bonus  for  the  time  the  loan  was  to  run, 
thus  rendering  the  total  paid  for  the  loan 
less  than  seven  per  cent,  the  highest  legal 
rate,  on  the  principal,  could  not  operate  to 
sustain  the  mortgage,  on  the  ground  that 
the  parties  intended  the  interest  rate  to  be 
seven  and  not  six  per  cent,  since  there  was 
an  express  contract  for  such  latter  rate. 

Effect  —  Forfeiture  of  Interest  —  Wken 
Penalty  Attaches  —  Attenipt  to  En- 
force Contract. 

Under  Comp.  Laws  1897,  §  4857,  providing 
that  no  contract  reserving  a  usurious  interest 
shall  be  rendered  void,  but  that  in  any  action 
on  such  contract  the  defendant  shall  not  be 
compelled  to  pay  any  interest  thereon,  and 
under  section  48.58,  that  where  it  shall  ap- 
pear that  any  contract  violates  the  preceding 
section,  the  court  shall  declare  the  interest 
thereon  to  be  void,  where  a  mortgagee  by 
cross  bill  in  suit  to  redeem  a  usurious  mort- 
gage aflirmatively  seeks  its  enforcement,  he 
can  recover  no  interest. 

Appeal  from  Circuit  Court,  Wayne  county: 
MuBPHY,  Judge. 

Action  to  redeem  from  mortgage.  Henry 
W.  Leach  et  al.,  plaintiffs,  and  John  Dolese, 
Jr.,  et  al.,  defendants.  Judgment  for  plain- 
tiffs.    Defendant  named  appeals.    Affismd). 

[696]  The  issues  involved  in  this  contro- 
versy are  thus  clearly  stated  in  the  opinion 
filed  by  the  learned  chancellor  who  heard  the 
case: 

''The  complainants  filed  the  bill  herein  to 
redeem  from  a  claimed  usurious  mortgage 
given  to  the  defendant  Dolese,  as  mortgagee, 
for  the  sum  of  $5,230.  A  disclaimer  was  filed 
by  the  defendant  Frank  J.  Weber;  a  several 
answer  by  the  defendant  Joseph  F.  Welder,  in 
which  denial  of  any  right  of  relief  as  against 
him  is  asserted;  and  an  answer  in  the  nature 
of  a  cross-bill  was  interposed  by  the  defendant 
Dolese.  In  the  latter's  answer  the  averments 
of  the  bill  are  met  and  denied,  and  the  affirm- 
ative relief  of  foreclosure  of  the  mortgage  is 
prayed.  Tlie  complainants  duly  answered  the 
cross-bill.  L'pon  the  the  hearing  no  testimony 
was  taken;  the  facts  being  stipulated. 

"It  is  thus  established  that  upon  July  S, 
1906,  the  defendant  Joseph  F.  Weber  loaned 
to  the  complainant  Henry  W.  Leach  the  sum 
of  $5,000,  for  the  repayment  of  which  the  lat- 
ter and  his  wife,  the  other  complainant,  [697] 
then  executed  to  Dolese,  as  payee,  their  joint 
promissory  note  for  the  sum  of  $5,230,  pay- 
able within  three  years  thereafter,  and  se- 
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cured  by  a  mortgage  in  the  sum  of  $5,230 
.upon  the  land  involved  herein,  the  title  to 
which,  subject  to  his  wife's  inchoate  right  of 
dower,  was  in  Mr.  Leach.  Both  the  note  and 
mortgage  bear  interest  at  6  per  cent,  in  ac- 
cordance with  the  express  agreement  of  the 
parties. 

"The  payee  and  mortgagee  in  the  respective 
instruments,  John  Dolese,  Jr.^  is  a  nonresi- 
dent. His  interest  in  the  subject-matter  is 
purely  nominal,  the  loan  having  been  made 
merely  in  his  name,  the  funds  being  furnished 
by  Joseph  F.  Weber,  and  the  negotiations 
being  carried  on  and  consummated  by  Mr. 
Leach  with  the  Messrs.  Weber. 

"Various  payments  were  made  upon  the 
principal  and  interest  of  the  obligation,  and 
finally  in  1912,  there  being  an  unpaid  balance 
due,  foreclosure  of  the  mortgage  by  advertise- 
ment was  begun.  Shortly  thereafter  this  bill 
was  filed,  upon  the  theory  that  the  note  an^ 
mortgage  were  alike  usurious,  and  foreclosure 
was  enjoined  pending  suit.  The  several  an- 
swers of  Messrs.  I>ole8e  and  Joseph  F.  Weber 
deny  the  claim  of  usury. 

"Upon  the  hearing  an  oral  motion  to  amend 
was  made  in  behalf  of  the  defendant  Dolese, 
asking  that  so  much  of  his  answer  as  desig- 
nates and  constitutes  it  in  effect  a  cross-bill 
be  stricken  out.  No  amended  answer  con- 
forming to  this  proffer  having  been  filed  or 
presented,  the  answer^  if  the  motion  be  grant- 
ed, would  be  construed  and  regarded  merely  as 
pleading  a  naked  denial  of  the  bill/' 

Jasper  C.  Oates  for  appellant. 
Joseph  Walsh  and  Lloyd  L.  Axford  for  ap- 
pellees. 

KuHN,  J.  {after  stating  the  facts) . — ^At  the 
outset  we  are  asked  to  determine  whether  or 
not  the  chancellor  erred  in  refusing  to  permit 
the  appellant  to  amend  by  dismissing  that 
portion  of  his  answer  which  constituted  it  an 
answer  in  the  nature  of  a  cross-bill.  Chancery 
Rule  16,  subdivision  "g**  provides: 

"But,  after  replication,  or  such  settling 
down  for  a  hearing,  it  [answer]  shall  not  be 
amended  in  any  material  matters,  as  by  add- 
ing new  facts  or  defenses,  [698]  or  qualifying 
or  altering  the  original  statements,  except  by 
leave  of  the  court,  upon  cause  shown,  after 
due  notice  to  the  adverse  party." 

When  amendments  are  asked  by  leave  of 
court,  upon  cause  shown,  and  after  due  notice 
to  the  adverse  party,  they  are  governed  by 
section  10268  et  seq.  3  Comp.  Laws  (5  How. 
Stat.  [2d  ed.]  §  12969  et  seq.)  ;  section  10268 
reading  as  follows: 

"The  court  in  which  any  action  shall  be 
pending,  shall  have  power  to  amend  any  proc- 
ess, pleading  or  proceeding  in  such  action, 
either  in  form  or  substance,  for  the  further- 
ance of  justice,  on  such  terms  as  shall  be  just. 


at  any  time  before  judgment  rendered  there- 


» 


m. 

Can  it  be  said  that  the  chancellor  erred  in 
not  permitting  the  amendment  to  be  made  as 
asked  for  under  the  terms  of  this  statute? 

An  examination  of  the  authorities,  English 
and  American,  discloses  that  the  right  of  a 
complainant  to  dismiss  his  bill  without  preju- 
dice on  the  payment  of  costs  was  of  course, 
except  in  certain  cases,  and  the  exception  was 
where  a  dismissal  of  the  bill  would  prejudice 
the  defendants  in  some  other  way  than  by  the 
mere  prospect  of  being  harassed  and  vexed 
b}'  future  litigation  of  the  same  kind.  This 
question  of  equity  practice  is  quite  fully  re- 
viewed and  discussed  in  the  opinion  of 
Judge  Taft,  in  the  case  of  Detroit  v.  Detroit 
City  R.  Co.  65  Fed.  669,  on  page  572.  In  that 
opinion  the  case  of  Booth  v.  Leycester,  1  Keen 
(Eng.)  247,  is  referred  to,  where  a  bill  and 
a  cross-bill  were  set  down  for  a  hearing  to- 
gether, and,  it  appearing  that  the  complain- 
ant would  be  prejudiced  by  a  dismissal  of  the 
cross-bill  without  prejudice,  leave  to  dismiss 
was  not  granted.  See  also  16  Cyc.  p.  460. 
It  would  seem  that  the  rule  deducible  from 
these  authorities  is  that,  where  a  bill  of  com- 
plaint is  filed  and  answer  thereto  in  the  na- 
ture of  a  cross-bill  is  made,  and  a  motion  is 
made  to  dismiss  [699]  the  part  of  the  answer 
asking  for  affirmative  relief,  such  dismissal 
should  not  be  granted  if  it  would  operate  to 
the  prejudice  of  other  parties. 

In  the  instant  case  it  appears  that  after  the 
cause  had  been  at  issue  for  over  14  months, 
at  the  hearing,  and  without  any  notice  to  the 
adverse  party,  an  amendment  is  sought  by  a 
motion  to  dismiss  on  a  matter  which  is  not 
only  material,  but  controlling,  of  the  contro- 
versy. For,  if  the  answer  is  amended  as  de- 
sired, the  defendants  would  be  entitled  to  the 
legal  statutory  rate  of  6  per  cent  upon  the 
indebtedness  (Vandervelde  v.  Wilson,  176 
Mich.  185,  142  N.  W.  563)  ;  while,  if  the  an- 
swer stands  unamended,  since  it  seeks  to  en- 
force the  contract,  no  interest  could  be  re- 
covered (Estey  V.  Capitol  Inv.  etc.  Assoc.  131 
Mich.  502,  91  N.  W.  753).  It  seems  clear, 
therefore,  that  when  the  defendant  filed  an 
answer  in  the  nature  of  a  cross-bill  asking 
for  affirmative  relief,  complainants  thereby 
acquired  certain  rights  which  they  would  not 
have  possessed  if  no  such  affirmative  relief 
had  been  asked  for  in  the  answer,  and  that  it 
cannot  be  said  that  the  granting  of  the  mo- 
tion would  not  prejudice  the  rights  of  the 
complainants. 

Counsel  for  appellant  says  that  the  case 
of  Coon  V.  Coon,  163  Mich.  644,  648,  129  N. 
W.  12,  13,  should  govern  this  question.  This 
was  a  bill  for  divorce  filed  bv  the  husband 
against  the  wife,  who  filed  an  answer  in  the 
nature  of  a  cross-bill  setting  up  various 
grounds  for  divorce.    The  testimony  was  tak- 
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«n,  and  the  chancellor  filed  an  opinion  to  the 
effect  that  the  husband  had  not  proved  his 
-case,  but  the  wife  had  proved  extreme  cruelty 
and  was  entitled  to  divorce,  and  thereupon, 
before  any  decree  had  been  entered,  the  wife 
filed  a  motion  to  dismiss  the  cross-bill  feature 
of  her  answer,  which  motion  was  denied.  But 
this  court  said: 

[700]  **We  think  the  general  rule  to  be 
•deduced  from  the  authorities  is  that  in  divorce 
proceedings  the  complainant  party  may  dis- 
miss his  suit  at  any  time  before  interlocutory 
or  final  decree,  in  the  absence  of  any  legal  in- 
terest on  the  part  of  the  defendant  or  of  the 
State  to  the  contrary." 

And  it  held: 

''In  our  opinion,  the  defendant  should  have 
been  permitted  to  dismiss  her  cross-bill  and 
a  decree  entered  dismissing  complainant's  bill 
of  complaint." 

However,  we  do  not  think  that  this  case  is 
controlling  of  the  instant  case,  because  a 
^different  rule  has  been  made  applicable  in 
divorce  cases,  for  the  reason,  as  held  by  the 
Xew  York  court  of  appeals  in  Winans  v.  Wi- 
nans,  124  N.  Y.  140,  26  N.  E.  293,  that: 

"The  rights  of  the  party  to  the  record  are 
not  alone  to  be  considered,  the  public  is  re- 
garded as  a  party,  and  must  be  treated  as 
«ueh  by  the  court." 

See  also  14  Cyc.  p.  701. 

By  the  filing  of  the  cross-bill  in  this  case 
the  complainant  obtained  no  additional 
rights,  and  in  this  particular  also  it  is  distin- 
guishable from  the  case  at  bar. 

We  are  therefore  of  the  opinion  that  the 
chancellor  properly  denied  this  motion  asking 
leave  to  amend. 

It  is  urged  that  the  part  of  the  answer  in 
the  nature  of  a  cross-bill  does  not  ask  for  the 
payment  of  usurious  interest.  In  our  opin- 
ion, this  is  immaterial,  as  the  statute  (sec- 
tion 4857,  2  Comp.  Laws,  2  How.  Stat. 
[2d  ed]  §  2870)   provides: 

"But  in  any  action  brought  by  any  person 
on  such  usurious  contract  or  assurance, 
...  if  it  shall  appear  that  a  greater  rate 
of  interest  has  been,  directly  or  indirectly,  re- 
served, taken  or  received,  than  is  allowed  by 
law,  the  defendant  shall  not  be  compelled  to 
pay  any  interest  thereon." 

[701]  It  follows  that,  if  it  is  sought  to  en- 
force by  an  action  a  contract  which  in  its 
inception  was  tainted  by  usury,  the  forfeiture 
of  interest  becomes  operative  under  the 
statute. 

With  reference  to  the  position  of  counsel  as 
to  what  the  contract  in  question  was,  the 
record  discloses  the  following: 

**The  Court:  1  understand  you  to  stipulate 
that  the  parties  agreed  for  6  per  cent  interest, 
7  per  cent  on  overdue  installments  of  interest 
and  principal,  and  that  $230  was  a  bonus; 
jun  I  right? 


"Mr.  Gates :  Yes. 

"The  Court:   And  that  the  whole  $230  wm 


a  bonus? 

"Mr,  Gates:  Yes;  but  I  claim  $130  of  it 
was  legal. 

"Mr,  Wal9h :  That  is  not  a  fact.  We  will 
take  that  up  later. 

"The  Court:  Upon  the  theory  that  $130  of 
it  was  advance  interest? 

"Mr.  Gates:  A  discount  advanced;  yes. 
Perhaps  it  would  be  fair  for  me  to  say  that 
that  is  a  computation  showing  the  discount. 
I  will  show  it  to  Mr.  Walsh.  Maybe  we  had 
better  get  that  on  the  record  (handing  paper). 
That  is  a  computation  I  made,  showing  the 
discount  of  1  per  cent  on  $5,000  payable  annu- 
ally for  three  years." 

It  is  claimed  that  the  $130  of  excess  is  not 
a  bonus,  but  represented  at  the  time  the  loan 
was  made  the  then  present  worth  of  1  per 
cent  on  $5,000,  the  sum  really  loaned  during 
the  three  years  the  loan  was  to  run,  which 
would  make  the  total  interest  not  in  excess 
of  the  contractual  rate  of  7  per  cent  permitted 
by  the  statute,  and  that  the  taking  of  the 
$130  by  including  it  as  a  part  of  the  prin- 
cipal of  the  mortgage  can  be  sustained  as  ex- 
pressive of  an  intention  of  the  parties  that  the 
interest  rate  was  to  be  7,  and  not  6,  per  cent. 
With  reference  to  this  contention,  we  are  in 
accord  with  the  conclusion  of  the  chancellor, 
who  stated  his  views  as  follows: 

[702]  ''It  is  a  complete  refutation  of  thU 
position  that  the  stipulated  facts  herein  show 
an  express  contract  for  a  rate  of  6  per  cent. 
This  agreement  was  made  effectual  by  com- 
pliance with  the  statutory  provision  that  4t 
shall  be  lawful  for  the  parties  to  stipulate  in 
writing  for  the  payment  of  any  rate  of  inter- 
est not  exceeding  seven  per  cent  per  annum.' 
Act  No.  .207,  Pub.  Acts  1890.  I  know  of  no 
authority  for  holding  the  borrower  and  lender 
to  any  rate  differing  from  the  one  they  mutu- 
ally fix,  provided  only  that  they  select  a  law- 
ful rate.  Tlieir  agreed  rate  being  6  per  cent, 
there  is  no  escape  from  the  conclusion  that 
the  $130  under  consideration  was  a  bonus, 
prerequisite  to  the  granting  of  the  loan.  The 
total  bonus  of  $230  thus  exacted  was  made 
part  of  the  principal.  So  included,  and  bear- 
ing interest  at  the  agreed  rate  of  6  per  cent, 
the  contract  of  the  parties  as  evidenced  in  the 
note  and  the  mortgage  would  result  In  the 
borrower  being  required  to  pay  illegal  inter- 
est on  the  true  amount  he  had  borrowed.  The 
penalty  for  usury,  when  appropriately  in- 
voked, is  a  forfeiture  of  all  interest.  Sections 
4857  and  4858,  3  Comp.  Laws.  The  statute 
has  been  construed  in  three  cases,  in  which 
are  defined  the  principles  applicable  to  the 
situation  here  confronting  the  court.  Ester 
V.  Capitol  Inv.  etc.  Ass'n,  131  Mich.  502,  91 
N.  W.  753;  Vandervelde  t.  Wilson,  17«  Mich. 
185,  142  N.  W.  653;  Malone  v.  Danforth,  137 
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Mich.  227,  100  N.  W.  445.  These  decisions  are 
authority  for  the  rule  that  the  penalty  of  the 
statute  attaches  only  when  effort  is  made  to 
-enforce  a  usurious  contract.  In  the  Eatey 
Case  the  bill  was  filed  to  redeem  from  a 
usurious  mortgage.  The  defendant  there,  as 
here,  sought  the  affirmative  relief  of  fore- 
closure. While  the  opinion  does  not  disclose 
this  to  be  the  state  of  the  pleadings,  an  exam- 
ination of  the  record  does  show  it.  (See 
Vandervelde  v.  Wilson,  supra,  at  p.  191.) 
The  defendant's  attitude  in  seeking  foreclo- 
sure was  held  to  void  all  interest." 

Being  satisfied  in  the  instant  case  that  the 
contract  was  usurious,  and  that  by  the  answer 
in  the  nature  of  a  cross-bill  an  action  was 
brought  on  such  usurious  contract,  we  are  of 
the  opinion  that  the  instant  case  [703]  is  con« 
trolled  by  the  case  of  Estey  v.  Capitol  Inv.  etc. 
Ass'n,  supra. 

The  decree  in  the  court  below  provides  for 
a  certain  time  within  which  to  redeem,  and 
also  provides  for  a  foreclosure  sale  in  case  of 
failure  of  complainant  to  do  so.  Fosdick  v. 
Van  Husan,  21  Mich.  567;  Goodenow  v.  Cur- 
tis, 33  Mich.  605,  510;  Huyck  v.  Graham,  82 
Mich.  353,  357,  46  N.  W.  781;  O'Connor  v. 
Keenan,  132  Mich.  646,  650,  94  N.  W.  186. 

The  decree  of  the  court  below  is  therefore 
affirmed,  with  costs  to  appellees. 

Brooke,  C.  J.,  and  McAlvay,  Stone,  Ostran- 
der,  Bird,  Moore,  and  Steere,  J  J.,  concurred, 

NOTE. 

Right  to  Voluntary  Dismissal  of  Bill 

in  Equity. 

Introductory,  1185. 
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1188. 
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After  Verdict  for  Defendant  on  Issue  to 
Jury,  1190. 

After  Cause  Set  Down  for  Hearing,  1190. 

After  Hearing,  3191. 

After  Rights  Acquired  by  Third  Persons, 
1191. 

After  Cross  Bill  Filed,  1191. 

After  Appeal,  1192. 

Cause  Long  Time  at  Issue,  1192. 


Introductory, 

This  note  is  intended  to  include  all  cases 
dealing  generally  with  the  right  to  dismiss 
Ann.  Cas.  1917A. — 75. 


voluntarily  a  bill  in  equity  without  prejudice 
as  affected  by  the  state  of  the  pleadings  or 
counter  rights  which  may  have  accrued  to  the 
defendant  or  to  third  persons.  No  attempt  is 
made  to  treat  the  cases  from  the  standpoint 
of  the  particular  nature  or  character  of  the 
cause  of  action.  Cases  discussing  the  right 
of  the  plaintiff  in  a  divorce  suit  to  dismiss 
the  complaint  without  prejudice  are  reviewed 
in  the  note  to  Eisenbach  v.  Eisenbach,  report- 
ed post,  this  volume,  at  page  1196.  As  to  the 
right  of  the  plaintiff  to  dismiss  a  will  con- 
test voluntarily,  see  the  note  to  State  v.  Mc- 
Quillin,  Ann.  Cas.  1914B  526.  The  right  of 
the  complainant  to  dismiss  his  bill  in  equity 
without  an  order  of  court  is  considered  in  the 
note  to  Long  y.  Anderson,  5  Ann.  Cas.  846. 

General  Rule, 

As  a  general  rule  subject  to  certain  excep- 
tions discussed  in  the  following  subdivisions 
of  this  note  a  complainant  in  equity  retains 
full  control  and  dominion  over  his  cause  and 
may  dismiss  his  bill  without  prejudice  at  any 
time  before  final  decree,  on  payment  of  the 
costs. 

England. — Anonymous,  1  Ves.  Jr.  140;  Car- 
rington  v.  Holly,  Dick.  280;  Handford  v. 
Stone,  2  Sim.  &  St.  196. 

United  States. — Pictet  Artificial  Ice  Co.  v. 
New  York  Ice  Mach.  Co.  12  Fed.  816;  Con- 
necticut, etc.  R.  Co.  V.  Hendee,  27  Fed.  678; 
Pennsylvania  Globe  Gaslight  Co.  v.  Globe  Gas- 
light Co.  121  Fed.  1015.  See  also  Speckart  v. 
Schmidt,  190  Fed.  499,  111  C.  C.  A.  331. 

Diatrict  of  Columbia. — Willard  v.  Wood,  1 
App.  Cas.  44. 

Florida.— SUite  v.  Florida  Cent.  R.  Co.  15 
Fla.  696;  Long  v.  Anderson,  48  Fla.  279,  5 
Ann.  Cits.  846,  37  So.  216;  Tilghman  Cypress 
Co.  ▼.  John  R.  Young  Co.  60  Fla.  382,  53  So. 
939. 

Georgia. — Cook  v.  Walker,  24  Ga.  331; 
Jackson  v.  Roane,  96  Ga.  40,  23  S.  E.  118. 

Illinois. — ^Perdy  v.  Henslee,  97  III.  389; 
Reilly  v.  Reilly,  139  111.  180,  28  N.  E.  960; 
Langlois  v.  Matthiesaen,  155  111.  230,  40  N.  E. 
496 ;  Bates  v.  Skidmore,  170  111.  234,  48  N.  E. 
962;  Paltzer  v.  Johnston,  213  III.  338,  72  N. 
E.  702.  Williams  v.  Breitung,  216  III.  299,  3 
Ann.  Cas.  506,  74  N.  E.  1060;  Allott  v.  Amer- 
ican Strawboard  Co.  237  III.  55,  86  N.  E.  685 ; 
Dorn  V.  Geuder,  85  111.  App.  621. 

/tidiana.— Smith  v.  Smith,  2  Blackf.  232; 
Vaneman  v.  Fairbrother,  7  Blackf.  542;  £1- 
derkin  v.  Fitch,  2  Ind.  90. 

lotoa. — Chicago,  etc.  R.  Co-  v.  Dev,  76  la. 
278,  41  N.  W.  17. 

Maine. — ^Mason  v.  York,  etc.  R.  Co.  52  Me. 
82;  Bradley  v.  Merrill,  88  Me.  319,  34  Atl. 
160. 

JI/oryto«d.— Hendrix  v.  Bull,  111  Md.  389, 
74  Atl.  572. 
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Mctsaachtisetta. — Kempton  v.  Burgess,  136 
Mass.  102;  HcQuesten  v.  Com.  198  Mass.  172, 
83  N.  E.  1037. 

Michigan. — See  the  reported  case. 

Missouri. — Hessee  Missouri  State  Mut.  F. 
etc.  Ins.  Co.  21  Mo.  93. 

New  Hampshire. — Kidder  v.  Barr,  35  N.  H. 
235. 

New  York. — Picabia  v.  Everard,  2  Code 
Rep.  69;  Leggett  v.  Booruni,  2  Edw.  Ch.  630; 
Cummins  v.  Bennett,  8  Paige  79. 

Ohio. — Conner  v.   Drake,   1  Ohio   St.   170. 

Pennsylvania. — Saylor's  Appeal,  39  Pa.  St. 
495;  Kreider  v.  Mehaffy,  10  Pa.  Co.  Ct.  412. 

Bouth  Carolina. — State  Bank  v.  Rose,  1 
Rich.  Eq.  (S.  C.)   292. 

Tennessee. — Moore  v.  Tillman,  106  Tenn. 
361,  61  S.  W.  61. 

Washington. — Somerville  v.  Johnson,  3 
Wash.  140,  28  Pac.  373. 

In  some  jurisdictions  the  right  of  a  com- 
plainant to  dismiss  his  bill  voluntarily  with- 
out prejudice  has  been  held  to  be  a  matter 
resting  in  the  sound  discretion  of  the  chan- 
cellor to  be  exercised  with  regard  to  the 
rights  of  both  parties.  Chicago,  etc.  R.  Co. 
V.  Union  Rolling-Mill  Co.  109  U.  S.  702,  3 
S.  Ct.  594,  27  U.  S.  (L.  ed.)  1081;  Stevens  v. 
Railroads,  4  Fed.  97;  American  Zylonite  Co. 
V.  Celluloid  Mfg.  Co.  32  Fed.  809;  Ebner  v. 
Zimmerly,  118  Fed.  818,  55  C.  C.  A.  430; 
Lykes  v.  Beauchamp,  49  Fla.  333,  38  So.  603; 
Conner  v.  Draker  1  Ohio  St.  166;  French  v. 
French,  8  Ohio  214,  31  Am.  Dec.  441.  "The 
propriety  of  permitting  a  complainant  to  dis- 
miss his  bill  is  a  matter  within  the  sound  dis- 
cretion of  the  court,  which  discretion  is  to 
be  exercised  with  reference  to  the  rights  of 
both  the  parties,  as  well  the  defendant  as  the 
complainant.  After  a  defendant  has  been  put 
to  trouble  and  expense  in  making  his  defense, 
if,  in  the  progress  of  the  case  rights  have  been 
manifested  that  he  is  entitled  to  claim,  and 
which  are  valuable  to  him,  it  would  be  unjust 
to  deprive  him  of  them,  merely  because  the 
complainant  might  come  to  the  conclusion 
that  it  would  be  for  his  interests  to  dismiss 
his  bill.  Such  a  mode  of  proceeding  would  be 
trifling  with  the  court  as  well  as  with  the 
rights  of  defendants." 

In  Illinois  the  rule  prevailing  in  some  ju- 
risdictions that  a  chancellor  mav  in  his  dis- 
cretion  refuse  to  allow  a  complainant  to  dis- 
miss his  bill  where  such  action  is  likely  to 
work  a .  hardship  to  the  defendant,  is  not 
recognized  or  followed.  Reilly  v.  Reilty,  139 
111.  180,  28  N.  E.  960;  Bates  v,  Skidmore,  170 
III.  234,  48  N.  E.  962 ;  Williams  v.  Broitung, 
216  111.  299,  3  Ann.  Cas.  506,  74  N,  E.  1060; 
Wilcoxon  v.  Wilcoxon,  111  III.  App.  90.  And 
it  has  been  held,  that,  though  the  right  to 
dismiss  at  any  time  before  final  decree  exists, 
the  court  may  in  its  discretion  put  the  com- 
plainant on  terms.  Thus  in  Stokes  v.  Little, 
65  111.  App.  255,  wherein  it  appeared  that  the 


complainant  had  received  money  from  various 
sources  connected  with  the  litigation,  under 
an  agreement  to  hold  the  same  subject  to  the 
outcome  of  the  suit,  it  was  held  that  he  should 
not  be  allowed  to  dismiss  his  bill  without 
conditions  as  to  the  return  of  the  money. 

In  McCarren  v.  Coogen,  50  X.  J.  Eq.  268.  24 
Atl.  1033,  wherein  the  complainant  filed  a  bill 
to  foreclose  a  mortgage  and  the  defendant 
filed  an  answer  in  the  nature  of  a  cross  bill 
containing  a  proper  prayer  to  redeem,  it  was 
held  that,  as  the  complainant  had  admitted 
in  his  bill  the  defendant's  right  to  redeem  he 
would  not  be  permitted  to  dismiss  his  bill 
except  on  condition  that  the  dismissal  should 
be  without  prejudice  to  the  defendant's  right 
to  the  benefit  of  the  admission  and  waiver 
contained  in  the  bill  in  any  proceedings  that 
the  defendant  might  thereafter  take,  arising 
out  of  the  facts  which  constituted  the  cause 
of  action.  Similarly  in  Robertson  v.  Purdej 
[1906]  2  Ch.  (Eng.)  615,  under  the  modern 
English  practice  (Order  XXVI  of  "The  Rules 
of  the  Supreme  Court  1883")  restricting  the 
right  to  discontinue  voluntarily  and  providing 
for  the  imposition  of  terms  as  to  any  other 
action  to  be  brought,  it  was  held  that  the  com- 
plainant in  an  action  to  restrain  the  infringe- 
ment of  a  patent,  having  been  put  on  notice 
from  the  defendant's  application  to  amend  his 
pleadings  of  something  which  assured  him 
that  his  action  would  fail  unless  he  corrected 
his  patent,  would  not  be  allowed  to  dismiss 
his  bill  except  on  the  condition  that  he  would 
not  bring  any  other  action  against  the  de- 
fendant in  respect  to  any  infringement  alleged 
in  the  action  then  pending. 

The  Federal  cotirts  are  not  in  accord  as  to 
the  power  of  the  court  to  impose  terms  on  a 
complainant  voluntarily  dismissing  his  bill 
without  prejudice,  llius  in  the  decisions 
from  the  second  circuit  it  has  been  held  that 
the  court  possessed  the  power  to  impose  terms. 
Brush  V.  Condit,  20  Fed.  826;  American  Zy- 
lonite Co.  V.  Celluloid  Mfg.  Co.  32  Fed.  809; 
American  Steel,  etc.  Co.  v.  Mayer,  123  Fed. 
204.  In  the  case  last  cited  it  was  held  to  be 
inequitable  to  allow  a  complainant  to  dismiss 
his  bill  after  the  evidence  was  all  taken  and 
the  cause  was  ready  for  final  hearing  and  a 
decree  on  the  merits,  unless  conditions  were 
imposed  providing  for  the  use  by  the  defend- 
ant of  his  evidence  in  future  cases  involving 
the  same  subject-matter.  The  court  said:  **I 
cannot  rid  myself  of  the  feeling  that  a  sub- 
stantial right  has  accrued  to  the  defendant  in 
this  suit:  under  the  circumstances,  the  tes- 
timony which  he  has  been  at  great  pains  to 
gather  together  ought  to  be  perpetuated.  I 
am  aware  that  proceedings  looking  to  that 
end  are  now  in  the  court,  and  are  not  before 
me  on  this  motion;  but  I  conceive  that  it  is 
within  my  province,  in  passing  upon  the  com- 
plainant's motion,  which  must  necessarily  in- 
volve some  exercise  of  discretionary  power,  to 
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make  et^re  that  the  testimony  shall  not  be 
absolutely  destroyed.  I  cannot  permit  the 
complainant  to  acquire  the  benefits  which  the 
granting  of  his  motion  involves,  without  in- 
sisting that  he  shall  have  the  grace  to  submit 
now  to  a  condition  which  he  might  otherwise 
antagonize  hereafter."  The  decisions  in  the 
first  circuit,  however,  announce  the  contrary 
doctrine.  Ebner  v.  Zimmerly,  118  Fed.  818, 
55  C.  C.  A.  430;  Morton  Trust  Co.  v.  Keith, 
150  Fed.  606;  Young  v.  Samuels,  232  Fed. 
784.  In  the  case  last  cited  it  was  said:  "It 
seems  to  be  desirable  that  the  practice  in  the 
United  States  courts  should  be  regulated  by  a 
definite  rule  analogous  to  Order  XXVI  [Eng- 
lish rule  of  practice  providing  for  imposition 
of  terms]  and  that  express  provision  should 
be  made  approving  a  practice  such  as  is  said 
to  be  the  practice  in  the  second  circuit.  At 
present,  however,  I  am  of  the  opinion  that, 
according  to  the  practice  established  in  the 
first  circuit,  and  according  to  the  weight 
of  authority,  the  •  plaintiff 's  right  to  discon- 
tinue at  the  present  stage  of  the  case  is  not 
subject  to  the  imposition  of  conditions  other 
than  the  payment  of  costs." 

Nor  are  the  courts  in  accord  as  to  the  right 
of  a  complainant  to  dismiss  a  part  of  his  bill. 
Thus  in  Lyster  v.  Stickney,  12  Fed.  609,  it 
was  held  that  a  complainant  had  the  right 
to  dismiss  his  suit  in  whole  or  in  part.  But 
in  Camden,  etc.  R.  Co.  v.  Stewart,  19  N.  J. 
£q.  69,  it  was  held  that  a  complainant  could 
not  dismiss  his  bill  as  to  a  part  of  the  relief 
prayed  for  therein,  and  proceed  with  the  resi- 
due, but  that  he  must  apply  to  amend. 

It  is  generally  held  that  a  complainant  may 
dismiss  his  suit  as  to  one  or  more  of  several 
defendants.  Coston  v.  Coston,  66  Ga.  382; 
Blair  v.  Reading,  99  111.  600 ;  Sawyer  v.  Camp- 
bell, 130  111.  186,  22  N.  E.  458 ;  Evans  v.  Mene- 
fee,  1  Mo.  442;  Harbeson  v.  Gano,  1  Ohio  Dec. 
(Reprint)  57,  1  West  L.  J.  396.  But  in 
Moore  v.  Simpson,  5  Litt.  (Ky.)  49,  it  was 
held  that  a  dismissal  as  to  some  of  the  defend- 
ants who  were  essential  to  the  suit  destroyed 
the  entire  suit.  And  in  Gregory  v.  Pike,  67 
Fed.  837,  33  U.  S.  App.  76,  16  C.  C.  A.  33,  the 
court  held  that  there  was  no  absolute  right 
to  dismiss  as  to  one  defendant  and  that  an 
order  granting  leave  to  dismiss  as  to  one  de- 
fendant would  be  revoked  where  it  after- 
wards appeared  to  be  inequitable. 

Eoeceptions  to  Rule, 

Prejudice  to  Defendant  Geneballt. 

While  it  is  true  as  a  general  rule  that  a 
complainant  may,  at  any  time  before  decree, 
dismiss  his  bill  as  of  course  on  the  payment  of 
costs,  there  are  certain  well -recognized  excep- 
tions to  the  rule.  The  authorities  are  agreed 
that  in  the  progress  of  the  suit  a  stage  may 
be  reached  where  the  right  of  the  complainant 


to  end  the  cause  by  dismissing  his  bill  ceases, 
and  broadly  speaking  such  a  point  is  reached 
when  the  defendant  has  acquired  some  sub- 
stantial right,  or  has  become  entitled  to 
affirmative  relief,  so  that  it  will  work  an  ac- 
tual prejudice  to  him  to  have  the  cause  dis- 
missM.  Stevens  v.  Railroads,  4  Fed.  97; 
American  Bell  Telephone  Co.  v.  Western  Un- 
ion Tel.  Co.  69  Fed.  666,  21  U.  S.  App.  627,  16 
C.  C.  A.  367,  revernng  60  Fed.  662;  Gilmore 
V.  Bort,  134  Fed.  658;  Harding  v.  Corn  Prod- 
ucts Refining  Co.  168  Fed.  658,  94  C.  C.  A. 
144;  In  re  Traunstein,  225  Fed.  317;  Lanier 
V.  Hill,  30  Ala.  Ill;  Lumiansky  v.  Tessier, 
213  Mass.  182,  Ann.  Cas.  1913E  1049,  99  K.  E. 
1051.  In  Stevens  v.  Railroads,  supra,  in 
speaking  of  the  right  acquired  by  a  defend- 
ant which  will  render  it  prejudicial  to  allow 
the  complainant  to  dismiss  his  bill  without 
prejudice,  the  court  said:  *1t  may  arise  out 
of  any  proceeding  in  it,  and  may  be  found  in 
the  nature  of  the  defense,  the  condition  of  the 
pleadings,  the  agreement  of  the  parties,  or 
any  circumstances  appearing  of  record  in  the 
case  which  show  that  it  would  be  inequitable 
to  allow  the  dismissal  .  .  .  Tlie  injury  to 
the  defendant  must  be  of  a  character  that  de- 
prives him  of  some  substantive  rights  con- 
cerning his  defenses  not  available  in  a  second 
suit,  or  that  may  be  endangered  by  the  dis- 
missal, and  not  the  mere  ordinary  inconven- 
iences of  double  litigation,  which,  in  the  eye 
of  the  law,  would  be  compensated  by  costs." 
In  Allen  v.  Dayton  Hotel  Co.  95  Tenn.  480,  32 
S.  W.  962,  it  was  held  that  where  a  creditor 
sought  to  set  aside  a  trust  deed  and  sale  un- 
der it  as  fraudulent,  and  also  attacked  the 
validity  of  a  tax  title  under  which  the  pur- 
chaser at  the  sale  also  claimed  title,  he  could 
not  on  the  hearing  dismiss  his  bill  so  as  to 
throw  the  burden  of  proving  the  validity  of 
the  tax  title  on  the  defendant. 

However,  it  is  uniformly  held  that  the  mere 
liability  to,  or  the  inconvenience  of,  future 
litigation  against  the  defendant  regarding  the 
subject-matter  of  the  suit  is  not  of  such  a 
character  as  to  come  within  the  exception. 
Pullman's  Palace-Car  Co.  v.  Central  Tranap. 
Co.  171  U.  S.  138,  1^  S.  Ct.  808,  43  U.  S. 
(L.  ed.)  108,  reversing  76  Fed.  401,  39  U.  S. 
App.  307,  22  C.  C.  A.  246 ;  Electrical  Accumu- 
lator  Co.  V.  Brush  Electric  Co.  44  Fed.  602; 
Detroit  v.  Detroit  City  R.  Co.  55  Fed.  569; 
Pennsylvania  Globe  Gaslight  Co.  v.  Globe 
Gaslight  Co.  121  Fed.  1015;  Gilmore  v.  Bort, 
134  Fed.  658;  Houghton  v.  Whitin  Mach. 
Works,  160  Fed.  227 ;  Huske  v.  U.  S.  46  Ct. 
CI.  35;  Bates  v.  Skidmore,  170  111.  233,  48 
X.  E.  962;  Williams  v.  Breitung,  216  111.  299, 
3  Ann.  Cas.  506,  74  N.  E.  1060. 

After  Offer  of  Equity. 

Where  the  complainant  in  his  bill  has  of- 
fered to  do  equity  and  has  tendered  certain 
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relief  to  the  defendant  or  has  admitted  his 
right  to  relief  he  cannot  have  his  bill  dis- 
missed so  as  to  deprive  the  defendant  of  the 
rights  thus  acquired.  Pullman's  Palace-Car 
Co.  V.  Central  Transp.  Co.  171  U.  S.  138, 
18  S.  Ct.  808,  43  U.  S.  (L.  ed.)  108,  reversing 
76  Fed.  401,  39  U.  S.  App.  307,  22  C.  C.  A. 
246.  In  McCarren  v.  Coogan,  50  N.  J.  Eq. 
268,  24  Atl.  1033,  the  court  refused  to  dis- 
miss a  bill  for  the  foreclosure  of  a  mortgage 
except  on  the  condition  that  the  dismissal 
should  be  without  prejudice  to  the  defendant's 
right  to  have  the  benefit  of  the  admission  and 
waiver  contained  in  the  bill  in  any  proceeding 
which  she  might  bring.  The  court  said: 
"Upon  inquiring  now  whether  the  defendant 
here  has  acquired  any  right  against  the  com- 
plainant by  any  proceedings  in  this  cause, 
we  find,  indeed,  no  decree  or  determination 
by  the  court  in  her  favor,  but  the  bill  itself 
contains  the  most  exclusive  admission  of  her 
right  to  redeem,  and  also  a  prayer  that  the 
amount  due  should  be  ascertained  and  she 
decreed  to  pay  it  within  a  short  time  to  be 
fixed.  The  suit  is  such  that  the  very  relief 
asked  for  by  the  complainant  gives  the  de- 
fendant a  correlative  relief,  viz.,  the  right  to 
redeem.  The  rule  seems  to  be  fundamental 
that  the  several  rights  to  foreclose  and  to  re- 
deem are  reciprocal  and  one  cannot  exist 
without  the  other.  Hence  the  very  filing  of 
the  bill  is  an  admission  which  cannot  be  con- 
troverted in  this  suit  of  the  right  of  the  de- 
fendant to  redeem." 

However,  in  Hammcmd  v.  Houston,  20  Gft. 
20,  though  a  cross  bill  contained  an  offer  to 
do  certain  equity,  it  was  held  that  the  cross- 
complainant  might  dismiss  his  bill  without 
prejudice  if  the  offer  of  equity  had  not  been 
accepted. 

AFTBB  INTEBLOCUTOBT  DBCKEB  GENiaUkLLT. 

After  an  interlocutory  decree  or  order  ad- 
judicating the  merits  of  the  cause  in  whole 
or  in  part,  the  defendant  acquires  a  substan- 
tial right  of  which  he  cannot  be  deprived  by 
a  voluntary  dismissal  of  the  bill  by  the  com- 
plainant without  prejudice.  Chicago,  etc.  R. 
Co.  V.  Union  Rolling-Mill  Co.  109  U.  S.  702,  3 
S.  Ct.  694,  27  U.  S.  (L.  ed.)  1081;  Nunn  v. 
Givhan,  45  Ala.  370;  State  v.  Hemingway, 
69  Miss.  491,  10  So.  575 ;  Watt  v.  Crawford, 
11  Paige  (N.  Y.)  472;  Stone  v.  Huggins,  1 
Shannon  Tenn.  Cas.  664.  "As  a  general  rule, 
a  complainant  in  an  original  bill  has  the 
right  at  any  time,  upon  payment  of  costs,  to 
dismiss  his  bill.  But  this  .  .  .  rule  is 
subject  to  a  distinct  and  well-settled  excep- 
tion, namely,  that  after  a  decree,  whether  final 
or  interlocutory,  has  been  made,  by  which  the 
rights  of  a  party  defendant  have  been  adjudi- 
cated, or  such  proceedings  have  been  taken  as 
entitle  the  defendant  to  a  decree,  the  com- 


plainant will  not  be  allowed  to  di^iss  his 
bill  without  the  consent  of  the  defendant." 
Chicago,  etc.  R.  Co.  v.  Union  Rolling-Mili  Co. 
109  U.  S.  702,  3  S.  Ct  694,  27  U.  S.  (L.  ed.) 
1081. 

In  Watt  V.  Crawford,  11  Paige  (N.  Y.)  472, 
the  rule  was  stated  as  follows:  "Before  any 
decree  or  decretal  order  has  been  made,  in  a 
suit  in  chancery,  by  which  a  defendant  there- 
in has  acquired  rights,  the  complainant  is  at 
liberty  to  dismiss  his  bill.  Upon  payment  of 
costs.  But  after  a  decree  has  been  made,  by 
which  a  defendant  has  acquired  rights,  eitho- 
as  against  the  complainant  or  as  against  & 
codefendant  in  the  suit,  the  complainants 
bill  cannot  be  dismissed  without  destroyini^ 
those  rights." 

But  it  has  been  held  that  where  a  prelimi- 
nary injunction  issued  on  the  bill  of  complaint 
has  been  dissolved,  the  complainant  has  a 
right  to  dismiss  without  prejudice.  Thomp- 
son V.  American  Percheron  Horse  Breeders*, 
etc.  Ass'n,  114  111.  App.  131. 

The  complainant's  right  to  dismiss  his  bill 
without  prejudice  has  been  held  to  be  un- 
affected by  the  fact  that  his  motion  for  an 
interlocutory  injunction  has  been  denied. 
Williams  v.  Breitung,  216  111.  299,  3  Ann.  Cas. 
506,  74  N.  E.  1060. 

In  Chicago,  etc.  R.  Co.  v.  Dey,  76  la.  278, 
41  N.  W.  17,  the  complainant  was  allowed  to 
dismiss  his  bill  without  prejudice  after  a 
temporary  injunction  had  been  granted  by  an 
interlocutory  decree  and  an  appeal  from  the 
decree  was  pending. 

Aftbh  RuLiva  ON  Demubseb. 

Where  a  demurrer  to  a  bill  in  equity  has 
been  sustained  and  the  complainant  fails  to 
avail  himself  of  leave  to  amend,  he  may 
not  save  himself  harmless  by  having  his  bill 
dismissed  without  prejudice,  as  to  do  so  wouM 
deprive  the  defendant  of  a  substantial  right 
which  has  accrued  to  him  from  the  ruling. 
Hershberger  v.  Blewett,  65  Fed.  170  j  Osborne 
V.  HoUenback,  3  Kulp  (Pa.)  138;  Pitt  v. 
Arglass,  1  Vern.  441,  23  Eng.  Rep.  (Reprint) 
672. 

And  it  has  been  held  that  where  a  demurrer 
to  the  bill  has  been  overruled  the  defendant 
acquires  such  a  right  as  will  justify  the  court 
in  refusing  to  allow  the  complainant  to  dis- 
miss his  bill  without  prejudice.  Cooper  t. 
Lewis,  2  Phil.  (Eng.)  178,  wherein  it  was 
said:  "The  plaintiff  is  allowed  to  dismiss 
his  bill  on  the  assumption  that  it  leaves  the 
defendant  in  the  same  position  in  which  he 
would  have  stood  if  the  suit  had  not  been  in- 
stituted; but  that  is  not  so  where  there  has 
been  a  proceeding  In  the  cause  which  has  giv- 
en the  defendant  a  right  against  the  plain- 
tiff. The  defendant  here  had  a  right  to  appeal 
from  the  order  on  the  demurrer;  and  if  he 
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succeeded  he  would  have  his  costs  back  and 
an  adjudication  of  the  court  upon  the  merits. 
That  right  he  loses  if  the  plaintiff  is  entitled 
to  dismiss  his  bill  as  of  course.  If  the  plain- 
tiff is  at  liberty  to  do  that  now,  he  would 
be  so  even  after  the  appeal  had  been  heard, 
and  at  any  time  before  the  decision  should  be 
pronounced."  But  see  Fisheimer  v.  Kuper- 
smith,  reported  in  full,  post,  this  volume,  at 
page  1195,  wherein  it  was  held  that  even  aiter 
a  demurrer  to  the  bill  had  been  sustained, 
the  complainant  under  the  rule  prevailing  in 
Illinois  could  dismiss  his  bill  without  preju- 
dice. 

Atteb  Refebbncb. 

The  mere  fact  that  the  cause  has  been  re- 
ferred to  a  master  does  not  deprive  the  com- 
plainant of  his  righi  to  dismiss  his  bill,  pro- 
vided the  merits  of  the  cause  are  in  no  way 
adjudicated  by  the  order  of  reference.  Jack- 
son V.  Roane,  96  Ga.  40,  23  S.  £.  118;  Forrest 
V.  Charleston,  «5  S.  C.  500,  43  S.  £.  952.  But 
see  American  Bell  Telephone  Go.  ▼.  Western 
Union  Tel.  Co.  69  Fed.  666,  21  U.  S.  App. 
627,  16  C.  C.  A.  367,  wherein  the  court  re- 
fused to  allow  the  complainant  to  dismiss  his 
bill  after  a  reference,  but  before  the  formal 
report  of  the  master  had  been  filed.  The  court 
said :  'The  def endant»  by  the  concurrent  force 
of  the  stipulation  of  the  parties  to  refer  to 
the  master  'to  hear  the  parties,  report  the 
facts,  and  his  rulings  on  any  question  of  law 
arising  in  the  case,'  and  of  the  order  of  court, 
acquired  the  right  to  have  the  hearing  be- 
fore the  master,  his  report,  and  the  decision 
of  the  master  thereupon.  Neither  party  could, 
at  his  pleasure,  revoke  or  rescind  the  reference 
BO  made  and  confirmed.  Even  if  the  right  of 
the  defendant  to  have  the  cause  go  on  was  not 
fixed  by  the  stipulation  and  the  order  of  the 
court,  which  is  not  admitted,  it  was  secured 
by  the  hearing  before  the  master  pursuant  to 
that  stipulation  and  order,  at  which  the 
parties  produced  their  evidence  at  great 
length,  presented  their  arguments,  and  sub- 
mitted the  case  to  the  master  for  his  determi- 
nation." However,  in  that  case  there  had  been 
a  determination  by  the  master  adverse  to 
the  complainant,  which,  though  not  filed  as  a 
formal  technical  report,  was  communicated 
to  the  counsel  for  the  parties  prior  to  the  ul- 
timate report  in  order  to  give  them  the  op- 
portunity to  suggest  errors,  take  exceptions, 
etc. 

After  Order  to  Account. 

After  a  decree  for  an  account  both  parties 
are  considered  as  actors  in  relation  to  the 
account,  as  the  final  decree  may  be  in  favor 
of  the  one  or  the  other,  according  as  the 
balance  may  appear.  In  such  cases  the  com- 
plainant will  not  be  allowed  at  his  pleasure  to 


dismiss  his  bill.  Lashley  v.  Hogg,  11  Ves. 
Jr.  (Eng.)  602;  Gilbert  v.  Faules,  2  Freem. 
Ch.  (Eng.)  158;  Bluck  v.  Colnaghi,  9  Sim. 
(Eng.)  411;  Garner  v.  Providence  Second 
Nat.  Bank,  67  Fed.  833,  33  U.  S.  App.  91,  16 
C.  C.  A.  86;  Wileoxon  v.  Wilcoxon,  111  111. 
App.  90;  Hall  V.  McPherson,  3  Bland  (Md.) 
629;  Seymour  v.  Jerome,  Walk.  Ch.  (Mich.) 
356;  Wyatt  v.  Sweet,  48  Mich.  639,  12  N.  W. 
692,  13  N.  W.  526;  Cozzens  v.  Sisson,  5  R.  I. 
489;  Updike  v.  Doyle,  7  R.  I.  461;  Bethia 
V.  McKay,  Cheves  Eq.  (S.  C.)  93  {overruling 
Bossard  v.  Lester,  2  McCord  Eq.  419) ;  Fisher 
v.  Stovall,  85  Tenn.  319,  2  S.  W.  567 ;  Hutch- 
inson v.  Paige,  67  Wis.  206,  29  N.  W.  908.  In 
Cozzens  v.  Sisson,  supra,  the  rule  was  stated 
ss  follows:  "From  early  times  the  estab- 
lished practice  has  denied  the  plaintiff  the 
right  to  dismiss  his  bill,  though  with  costs, 
after  a  decree  upon  the  merits,  without  con- 
sent, whether  the  decree  be  final  or  interlocu- 
tory only.  The  decree  binds  all  parties  to  it, 
— is  the  ri^t  of  all  parties;  and  either  may 
have  the  orders  necessary  to  carry  it  out ;  and 
certainly  no  man  can,  of  right,  renoimce  that, 
in  which  others  are  interested  as  well  as  him- 
self. In  the  present  case,  after  hearing  upon 
full  proofs,  the  bill,  which  is  for  an  account, 
has  been  ordered  to  be  dismissed  as  to  the 
breaches  of  trust  charged,  and  is  before  a 
master  under  an  order  to  take  an  account  be- 
tween the  parties.  To  such  a  decree  the  rea- 
son above  stated  is  specially  applicable;  for 
it  is  well  settled  that  both  parties  are  actors 
under  it,  and  that  either  is  entitled,  according 
to  the  result,  to  the  aid  of  the  court  to  recover 
the  balance  that  may  be  found  in  his  favor." 
In  Hutchinson  v.  Paige,  67  Wis.  206,  29  N.  W. 
908,  it  was  said:  ''Although  the  defendant 
has  pleaded  no  counterclaim,  yet,  because  of 
the  peculiar  nature  and  incidents  of  the 
equitable  action  for  an  accounting,  he  is  in 
the  same  position  in  respect  to  the  right  of 
the  plaintiff  to  discontinue  as  is  a  defendant 
in  an  ordinary  action  who  has  so  pleaded. 
In  the  action  of  account  the  jurisdictional 
fact  is  that  there  is  an  unsettled  mutual  ac- 
count between  the  parties.  It  is  immaterial 
in  whose  favor  the  balance,  when  ascertained, 
will  be,  and  no  claim  in  that  behalf  by  either 
party  in  his  pleadings  is  necessary  or,  if  made, 
of  any  importance.  Both  parties  stand  upon 
the  same  footing.  If,  when  the  account  is 
stated  and  settled,  the  balance  is  found  in 
favor  of  the  defendant,  he  is  entitled  to  an 
affirmative  decree  therefor,  although  he  has 
Dot  interposed  a  cross  bill  or  counterclaim." 
But  it  has  been  held  that  where  a  defendant 
did  not  submit  to,  but  resisted  an  order  for  an 
accounting  and  prevented  the  taking  of  the 
same,  and  through  the  delay  thus  caused  and 
the  death  of  the  defendant,  it  had  become 
impossible  to  state  the  account  correctly,  his 
executors  could  not  object  to  a  dismissal  of 
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the  bill.     Gillespie  v.   McEwen,   1   Shannon 
Tenn.  Cas.  400. 

After  Adverse  Report  by  Master. 

It  is  well  settled  that  after  an  adverse  re- 
port by  a  master  in  chancery  the  complainant 
may  not  dismiss  his  bill  without  prejudice. 
American  Bell  Telephone  Co.  v.  Western  Un- 
ion Tel.  Co.  69  Fed.  666,  21  U.  S.  App.  627, 
16  C,  C.  A.  367,  reversing  50  Fed.  662; 
Smith  V.  Carlisle,  228  Fed.  666,  143  C.  C.  A. 
188,  reversing  224  Fed.  231;  Moriarty  v.  Ma- 
son, 47  Conn.  436;  Kyle  v.  Reynolds,  211 
Mass,  110,  97  N.  E.  614;  Newcomb  v.  White, 
5  N.  M.  435,  23  Pac.  671.  See  also  Hathaway 
v.  Hagan,  64  Vt.  135,  24  Atl.  131.  The  rule 
was  stated  and  applied  in  Smith  v.  Carlisle, 
supra,  as  follows:  ''W^e  do  not  think  that 
with  any  plausibility  it  can  be  contended  that 
it  is  not  manifestly  prejudicial  to  a  defend- 
ant to  permit  the  complainant  to  dismiss  his 
bill  without  prejudice  after  the  filing  of  such 
a  report  of  a  master  in  favor  of  the  defend- 
ant as  was  made  in  this  case.  Such  a  dis- 
continuance of  the  case  involves  more  for  the 
defendant  than  the  incidental  annoyance  of 
a  second  litigation  upon  the  same  subject- 
matter.  It  deprives  him  of  the  benefit  of  find- 
ings in  his  favor.  The  master's  action  was 
a  decision  in  favor  of  the  defendants  on  the 
merits  of  the  controversy.  It  is  true  that 
his  report  is  subject  to  be  set  aside,  modified, 
or  corrected  by  the  court.  But  the  master's 
findings  in  matters  of  fact  are  prima  facie 
correct,  the  burden  of  sustaining  exceptions 
thereto  is  on  the  objecting  party,  and  such 
findings  in  matters  of  fact  are  not  to  be 
set  aside  or  modified  unless  there  clearlv 
appears  to  have  been  error  or  mistake  on 
the  master's  part.  ...  A  prima  facie 
correct  settlement  in  favor  of  the  defoid- 
aut  in  a  case  of  the  issues  of  fact  there- 
in, having  the  effect,  as  a  master's  report  does, 
of  putting  upon  the  complainant  a  new  burden 
as  to  such  issues,  confers  upon  the  defendant 
a  right  and  a  substantial  advantage  which  he 
did  not  have  before.  ...  Of  this  right 
and  advantage  in  the  contest  waged  between 
the  parties  the  defendant  is  deprived  by  per- 
mitting the  complainant,  after  the  case  has 
reached  such  a  stage,  to  dismiss  his  bill  with- 
out prejudice.  An  effect  of  the  dismissal  al- 
lowed was  to  enable  the  complainant  to  escape 
the  burden  which  the  master's  findings  had 
cast  upon  him,  and  to  start  the  controversy 
anew,  with  no  adverse  finding  standing  in 
his  way.  This  was  a  material  change  for  the 
worse  in  the  situation  of  the  defendants." 
In  Moriarty  v.  Mason,  47  Conn.  436,  it  was 
said:  "In  this  case,  when  the  report  went 
into  the  hands  of  counsel  it  contained  the  full 
and  perfected  judgment  of  the  committee, 
and  it  was  beyond  their  power  to  reverse, 
change  or  modify  it  without  the  consent  of 


counsel  or  the  order  of  the  court.  Alter  that 
step  had  been  taken  to  allow  the  petitioner, 
knowing  the  result,  to  withdraw  hia  oaae,  and 
thus  nullify  all  that  had  been  done,  would  be 
allowing  him  to  take  his  chances  of  a  fayor- 
able  result,  and  if  favorable  to  take  the  bene- 
fit of  it,  and  if  unfavorable  by  his  own  act 
to  set  aside  the  proceedings  and  have  another 
trial,  and  so  on  indefinitely,  until  the  statute 
of  limitations  puta  an  end  to  the  proceeding.*' 

After  Veboict  for  Defendant  on  Issue  to 

Jury. 

The  complainant  loses  his  right  to  dismiss 
without  prejudice  after  a  verdict  for  the  de- 
fendant on  an  issue  to  a  jury.    Saylor's  Ap- 
peal, 39  Pa.  St.  496,  wherein  it  was  said: 
*'It  is  the  general  rule  in  a  court  of  chancery 
that  a  complainant  may  move  to  dismiss  his 
own  bill  with  costs,  at  any  time  before  the 
decree,  and  it  is  a  matter  of  course  to  permit 
him  to  dismiss  it:     .     .     .     and  even  upon 
the  hearing  of  the  cause,  if  the  court  has 
merely  directed  an  issue,  the  plaintiff  may, 
before  the  trial  of  the  issue,  obtain  an  order 
to  dismiss  the  bill  with  costs,  because  the  di- 
recting of  an  issue  is  only  to  satisfy  the  con- 
science of  the  court  preparatory  to  its  giving 
judgment.     But  the  rule  is  not  so  after  the 
issue  has  been  tried  and  determined  for  the 
defendant.    The  plaintiff  cannot  then  move  to 
dismiss,  because  the  defendant  is  then  entitled 
to  have  the  cause  set  down  for  a  hearing  in 
order  to  obtain   a  formal  dismissal  of  the 
bill  so  as  to  enroll  it  as  a  final  judgment,  and 
thereby  make  it  pleadable.    .    .    .    Such  was 
the  condition  of  the  present  case  when  the 
appellant  moved  to  withdraw  his  bill.     Xot 
only  had  an  answer  been  put  in,  but  issues 
had  been  sent  to  a  jivy  and  verdicts  had  been 
returned  in  favor  of  the  defendants,  negativ- 
ing all  the  important  averments  of  the  com- 
plainant's bill.    With  these  verdicts  the  court 
sitting  in  equity  was  not  dissatisfied.   It  was 
only  when  about  to  pronounce  a  final  decree 
that  the  nation  was  made  to  withdraw  the 
bill.    It  was  then  too  late." 

But  where  a  verdict  for  the  defendant  has 
been  set  aside  it  has  been  held  that  the  parties 
stand  toward  eaeh  other  in  the  same  relation 
as  before  the  verdict  was  rendered  and  the 
complainant  may  dismiss  his  bill  without 
prejudice.  Hollingsworth,  etc.  Co.  v.  Fox- 
borough  Water-Supply  Dist.  171  Mass.  450. 
60  N.  E.  1037. 

After  Cause  Set  Down  f<«  Heariko. 

The  decisions  are  not  in  accord  as  to  the 
right  of  complainant  to  dismiss  his  bill  with- 
out prejudice  after  the  cause  has  been  het 
down  for  hearing.  It  has  been  held  that  even 
after  the  cause  has  been  set  down  for  hearing 
the  complainant  may  dismiss  his  bill,  unless 
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the  defendant  has  aaked  for  or  is  entitled  to 
affirmative  relief.  Pennsylvania  Globe  Gas- 
light Co.  V.  Globe  Gaslight  Co.  121  Fed.  1015. 
And  the  earlier  English  cases  announce  the 
aame.  doctrine.  .Carrington  v.  Holly,  Dick. 
280;  Curtis  v.  Lloyd,  4  Myl.  k  C.  194.  But 
in  Booth  v.  Leycester,  1  Keen  247,  255,  it 
was  held  that  after  the  original  bill  and  the 
cross  bill  had  been  Bet  down  together  for 
hearing  it  was  too  late  for  the  cross-complain- 
ant to  dismiss  his  bill  as  a  matter  of  course. 

In  other  jurisdictions,  however,  it  has  been 
held  that  the  complainant  loses  his  right  to 
dismiss  at  his  pleasure,  without  prejudice, 
after  the  cause  has  been  set  down  for  hearing. 
Lykes  v.  Beauchamp,  49  Fla.  333,  38  So.  603; 
Tilghman  Cypress  Co.  v.  John  R.  Young  Co. 
•60  Fla.  382,  53  So.  939.  And  see  Da  Costa  v. 
Dibble,  40  Fla.  418,  24  So.  911;  Mayfteld  v. 
Wernicke  Chemical  Co.  reported  in  full,  post, 
this  volume,  at  page  1193;  Phillips  v.  Worm- 
ley,  58  Miss.  398. 

In  Alabama  prior  to  the  adoption  of  rule 
28  (1854)  for  the  regulation  of  chancery  prac- 
tice, the  complainant  could  dismiss  his  bill 
without  prejudice  even  though  the  cause  had 
iicen  set  down  for  hearing.  Howard  v.  Bugbee, 
25  Ala.  548.  But  by  the  adoption  of  that  rule, 
which  specifically  provided  that  a  plaintiff  in 
equity  could  not  dismiss  his  bill  without 
prejudice,  after  the  cause  had  been  set  down 
for  hearing,  he  of  course  lost  that  right. 
Burgess  v.  American  Mortg.  Co.  119  Ala.  669, 
24  So.  727. 

Aftkb  Hbarino. 

In  a  majority  of  jurisdictions  a  complain- 
ant is  not  allowed  to  dismiss  his  bill  without 
prejiullce  after  a  hearing  has  been  heard,  even 
tlioiigh  the  final  decree  has  not  been  entered. 
McCurdy  v.  Mather,  Kirby  (Conn.)  273; 
Clackson  v.  Scrogins,  2  T.  B.  Mon.  (Ky.) 
52;  Sehroeder  v.  Frederick,  19  Pa.  Dist.  1013. 

But  in  Illinois  the  courts  adhere  literally 
to  the  rule  that  a  plaintiff  in  equity  may  dis- 
miss his  bill  without  prejudice  at  any  time 
before  final  decree.  Langlois  v.  Matth lessen, 
155  111.  230,  40  N.  E.  406.  See  also  Biegler 
V.  Merchants'  Loan,  etc.  Co.  164  111.  197,  46 
N.  E.  512.  And  it  has  been  held  that  even 
where  the  chancellor,  after  hearing  the  evi- 
dence, orally  announced  his  conclusions  there- 
on, which  were,  in  substance,  that  the  inter- 
ests of  the  parties  were  as  set  forth  in  the 
answer,  it  was  proper  for  him  to  grant  leave 
to  dismiss  the  bill  where  the  request  was 
made  before  any  formal  decree  was  entered. 
Purdy  V.  Henslee,  97  III.  389. 

After  Rights  Acquired  bt  Third  Persons. 

Where  third  persons  have  acquired  sub- 
stantial rights  in  the  cause  the  complainant 
will  not  be  allowed  to  dismiss  his  bill  without 


prejudice,  bo  as  to  deprive  them  of  those 
rights.  Culver  Lumber,  etc.  Co.  v.  Culver, 
81  Ark.  102,  99  S.  W.  391,  118  Am.  St.  Rep. 
17;  Whittemore  v.  Watts,  7  Rob.  (La.)  10. 
Thus,  in  the  case  last  cited,  wherein  an  in- 
junction was  obtained  against  a  sheriff  to 
stay  proceedings  on  a  writ  of  fl.  fa.  and 
the  judgment  creditor  intervened  and  prayed 
for  a  dissolution  of  the  injunction  and  inter- 
est and  damages,  it  was  held  that  the  plain- 
tiff could  not  dismiss  his  suit  and  so  defeat 
the  rights  acquired  by  the  intervening  party. 

.  After  Cross  Bill  Filed. 

It  is  generally  held  that  the  filing  of  a 
cross  bill  or  answer  in  the  nature  of  a  cross 
bill  asking  for  affirmative  relief  gives  the 
defendant  such  a  substantial  right  in  the 
cause  as  to  bar  the  complainant's  right  to 
dismiss  his  bill  without  prejudice.  Chicago, 
etc.  R.  Co.  V.  Union  Rolling-Mill  Co.  109  U. 
S.  702,  3  S.  Ct,  694,  27  U.  S.  (L.  ed.)  1081; 
Pullman's  Palace  Oar  Co.  v.  Central  Transp. 
Co.  171  U.  S.  138,  18  S.  Ct.  808,  43  U.  S. 
(L.  ed.)  108,  reversing  76  Fed.  401,  39  U.  S. 
App.  307,  22  C.  C.  A.  246;  Electrical  Accumu- 
lator Co.  V.  Brush  Electric  Co.  44  Fed.  602; 
Hat-Sweat  Mfg.  Co.  v.  Waring,  46  Fed.  87; 
Detroit  v.  Detroit  City  R.  Co.  55  Fed.  569; 
Small  V.  Peters,  104  Fed.  401;  Badger  Gold 
Min.  etc.  Co.  v.  Stockton  Gold,  etc.  Min.  Co. 
139  Fed.  838;  Huske  v.  U.  S.  46  Ct.  CI.  35; 
Ex  p.  Jones,  133  Ala.  212,  32  So.  643;  Allen 
V.  Allen,  14  Ark.  666;  Pickett  v.  Ferguson,  45 
Ark.  177,  55  Am.  Rep.  545;  People  v.  Loewy, 
29  Cal.  266;  Clark  v.  Hundley,  65  Cal.  96,  3 
Pac.  131;  Robinson  v.  Placerville,  etc.  R.  Cp. 
65  Cal.  263,  3  Pac.  878;  Grifiin  v.  Jorgenson, 
22  Minn.  92;  Wiswell  v.  Cincinnati  First 
Congregational  Church,  14  Ohio  St.  31;  Par- 
tee  V.  Goldberg,  101  Tenn.  664,  49  S.  W. 
758;  Moore  v.  Tillman,  106  Tenn.  361,  61  S. 
W.  61.  See  also  U.  S.  v.  Reese,  166  Fed.  347. 
In  Electrical  Accumulator  Co.  v.  Bru^h  Elec- 
tric Co.  supra,  wherein  the  defendant  filed 
an  answer  in  the  nature  of  a  cross  bill  seek- 
ing affirmative  relief,  the  court  refusing  to 
allow  the  complainant  to  dismiss  his  bill 
without  prejudice,  said:  ''Leave  to  dismiss 
a  bill  should  not  be  granted  where,  beyond 
the  incidental  annoyances  of  a  second  litiga- 
tion upon  the  same  subject-matter,  such  ac- 
tion would  be  manifestly  prejudicial  to  the 
defendant.  In  the  case  under  consideration 
the  litigation  has  been  pending  for  three 
years  and  a  half.  The  defendant  is  entitled 
under  his  answer  to  an  affirmative  decree  de- 
claring the  invalidity  of  the  plaintiff's  patent, 
in  case,  it  succeeds  in  establishing  the  priority 
of  its  own.  Relying  upon  this,  it  has  neglect- 
ed to  institute  a  cross-cause,  and  to  allow 
this  bill  to  be  dismissed  would  be  virtually 
to  shorten  the  life  of  its  patent  for  the  time 
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this  litigation  has  been  pending.  Indeed,  as 
the  very  object  of  the  statute  is  to  save  the 
necessity  of  two  suits,  it  will  be  manifestly 
imjust  to  permit  either  party  to  put  an  end 
to  the  litigation  by  dismissing  its  own  bill." 

Under  the  Illinois  statute  (Annot.  Stat. 
1913,  916,  §  36)  providing  that  no  complain- 
ant shall  be  allowed  to  dismiss  his  bill  after 
a  cross  bill  has  been  filed,  it  has  been  held 
uniformly  that  the  right  of  dismissal  ceases 
on  the  filing  of  the  cross  bill.  Davis  v.  Hall, 
92  111.  85;  Blair  v.  Reading,  99  111.  600;  Ogle 
v.  Koerner,  140  111.  170,  29  N.  E.  563,  affirm- 
ing  41  111.  App.  452;  French  v.  Bellows  Falls 
Sav.  Inst.  67  111.  App.  179.  And  in  Ihe  recent 
case  of  Thomas  v.  Thomas,  250  111.  354,  Ann. 
Cas.  1912B  344,  95  N.  E.  345,  35  L.RJl.(N.S.) 
1158,  it  was  held  that  the  statute  applied 
only  to  a  cross  bill  asking  for  affirmative  re- 
lief, the  court  saying:  "The  statute  only 
applies  to  a  cross  bill  asking  for  affirmative 
relief,  since  it  would  be  absurd  to  say  that 
one  who  is  merely  defending  can  insist  that 
the  complainant  shall  remain  in  court  in  order 
that  he  may  make  a  defense/' 

In  jurisdictions  wherein  it  is  held  that  a 
complainant  may  exercise  his  right  to  dismiss 
his  bill  even  though  a  cross  bill  asking  affirm- 
ative relief  has  been  filed,  it  has  been  further 
held  that  such  a  dismissal  will  in  no  way 
deprive  the  defendant  of  his  rights  under  his 
cross  bill,  which  is  retained  in  order  that 
those  rights  may  be  determined  and  enforced. 
Swope  V.  Swope,  178  Ala.  172,  69  So.  661; 
Faulk  V.  Hobbie  Grocery  Co.  178  Ala.  254, 
59  So.  450;  Evans  v.  Sheldon,  69  Ga.  100; 
Tift  V.  Keaton,  78  Ga.  235,  2  S.  E.  690;  Griffin 
V.  Griffin,  118  Mich.  446,  70  N.  W.  974,  5 
Detroit  Leg.  N.  674;  Ladner  v.  Ogden,  31 
Miss.  332;  Smith  v.  Jassen,  105  Miss.  227,  62 
So.  172;  Somerville  Water  Co.  v.  Somerville, 
78  N.  J.  Eq.  199,  78  Atl.  793. 

But  it  is  generally  held  that  where  the 
cross  bill  sets  up  defensive  matters  only,  and 
does  not  ask  affirmative  relief,  it  is  no  bar 
to  the  complainant's  right  to  dismiss  his  bill 
without  prejudice.  Houghton  v.  Whitin 
Mach.  Works,  160  Fed.  227;  Jacoway  v.  Mc- 
Garrah,  21  Ark.  347;  Kean  v.  Lathrop,  58 
Ga.  356;  Belcher  v.  Wilkerson,  54  Miss.  677; 
New  York,  etc.  Water  Co.  v.  North  Arlington 
(N.  J.)  75  Atl.  177.  In  Houghton  v.  Whitin 
Mach.  Works,  supra,  it  was  said:  "In  the 
case  at  bar  the  defendant  is  entitled  to  no 
decree.  His  cross  bill  seeks  no  decree  against 
the  complainant,  except  in  the  suit  now  pend- 
ing.  To  that  suit  the  discovery  sought  is  ap- 
plicable. The  defendant  complains  of  the 
hardship  which  is  imposed  upon  it  by  the 
complainant's  threats  of  another  suit  and  by 
its  own  apprehensions.  But  the  courts  have 
declared  that  the  like  threats  shall  not  be 
taken  to  hinder  a  complainant  from  dismissing 


his  bill  without  prejudice  at  his  own  option. 
This  right  of  dismissal  would  be  empty,  in- 
deed, if  it  could  be  defeated  by  the  filing  of 
any  document  which  the  defendant  styles  a 
'cross  bill.'  To  prevent  the  dismissal  of  the 
original  bill,  the  cross  bill  must  pay  affirma- 
tive relief,  and  must  not  confine  itself  to  a 
method  of  defense  in  the  pending  suit." 

In  Washvngtan  it  has  been  held  that  a  com- 
plainant may  dismiss  his  complaint  at  any 
time  before  final  decree  regardless  of  whether 
a  cross  bill  seeking  affirmative  relief  has  been 
filed.  Waite  v.  Wingate,  4  Wash.  324,  30 
Pac.  81. 

After  Appeal. 

A  complainant  does  not  lose  his  right  to 
dismiss  his  bill  without  prejudice  even  after 
a  final  decree  has  been  rendered,  where  the 
decree  has  been  reversed  on  appeal  and  the 
cause  remanded  generally  without  any  de- 
cision on  the  merits.  Mohler  v.  Wiltberger, 
74  111.  163. 

But  where  the  appellate  court  has  decided 
the  cause  on  its  merits  and  has  remanded  it 
to  the  lower  court  for  further  proceedings  in 
conformity  with  the  opinion,  it  has  been  held 
to  be  error  to  allow  the  c<»nplainant  to  dis- 
miss his  bill  without  prejudice.  Wadhams  v. 
Gay,  83  111.  260;  Gage  v.  Bailey,  119  III.  539, 
9  N.  E.  199 ;  Flaherty  v.  McCornodck,  123  111. 
526,  14  N.  E.  846;  Croft  v.  Johnson,  8  Baxt. 
(Tenn.)   390. 

Cause  Long  Time  at  Issue. 

Where  the  cause  has  been  for  an  unreason- 
ably long  time  at  issue,  and  the  time  for  tak- 
ing testimony  has  expired,  the  court  will  not 
allow  the  complainant  to  dismiss  his  bill 
without  prejudice.  Welsbach  Light  Co.  v. 
Mahler,  88  Fed.  427;  Schmeiser  Mfg.  Co.  v. 
Blanchard,  192  Fed.  362.  In  the  case  first 
cited,  it  was  said:  "This  case  was  at  issue 
by  filing  of  replication  more  than  two  years 
ago.  Since  that  time  nothing  has  been  done 
by  complainant,  except  serving  the  papers  for 
this  motion.  In  consequence,  there  is  no  evi- 
dence upon  which  complainant  could  ask  for 
judgment;  nor  has  the  time  to  take  testi- 
mony been  extended  by  order  of  court,  nor 
by  express  stipulation  nor  by  implied  stipu- 
lation, as  in  cases  where  both  sides  take  testi- 
mony after  the  expiration  of  the  time  fixed 
by  rule.  Defendant  is  therefore  entitled  to 
put  the  cause  on  the  equity  calendar,  and 
take  an  order  dismissing  the  complaint.  To 
allow  the  plaintiff  to  discontinue  would  de- 
prive defendant  of  the  right  to  enter  such 
judgment  of  dismissal,  and  possibly  avail  of 
it  hereafter  in  future  litigation  between  the 
same  parties." 
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Equity  —  Ttate  for  Takins  Testtmony 
—  Extension. 

No  abuse  of  judicial  discretion  is  shown 
by  a  circuit  judge  in  refusing  to  enlarge  the 
time  for  taking  testimony  in  a  chancery 
case,  when  the  application  to  enlarge  was 
made  six  weeks  after  the  cause  had  been 
properly  set  down  for  hearing  on  bill,  answer 
and  replication,  and  no  sufficient  explanation 
is  made  of  the  delay  in  making  the  applica- 
tion. 

Dismissal    and    Nonsnit    •*    Richt    of 
Complainant  in  Equity  to  Dismiss. 

Tlie  rule  with  reference  to  allowing  the 
dismissal  of  an  equity  cause  by  complainant 
without  prejudice,  enounced  in  Tilghman  Cy- 
press Co.  V.  John  R.  Young  Co.  60  Fla.  382, 
^53  So.  039,  reaffirmed  and  applied. 

[See  note  at  end  of  this  case.] 

Qnietins  Title  —  Dismissal  Proper. 

Where  in  a  bill  to  remove  a  cloud  upon 
the  title  to  land  there  is  no  allegation  that 
the  complainants  were  in  the  possession  of 
the  land  when  the  bill  was  filed,  and  when  the 
allegations  that  the  lands  '^ave  been  for 
several  years  and  are  now  uncultivated  and 
unimproved"  is  denied  by  the  answer,  and 
the  case  is  finally  heard  on  bill,  answer  and 
replication,  there  is  no  error  committed  in 
dismissing  the  bill. 

(Sillabus  by  court.) 

Appeal  from  Circuit  Court,  Duval  county: 
Call,  Judge. 

Action  to  quiet  title.  Alice  R.  Mayfield  et 
al.,  plaintiffs,  and  Wernicke  Chemical  Com- 
pany et  al.,  defendants.  Judgment  for  defend- 
ants. Plaintiffs  appeal.  The  facts  are  stated 
in  the  opinion.     Affirmed. 

M.  M.  Soarhorough  for  appellants. 
Fleming  d  Fleming  for  appellees. 

[113]  HocKnr,  J. — On  September  11th, 
1911,  the  appellants  filed  their  bill  in  the  Cir- 
cuit Court  of  Duval  County  [114]  against 
the  appellees,  alleging^  among  other  things, 
ownership  in  certain  lands  by  reason  of  cer- 
tain conveyances  which  are  described,  and 
alleging  that  certain  deeds  of  appellees  con- 
stituted clouds  on  the  title  of  said  lands, 
which  it  is  alleged  have  been  for  several  years, 
and  are  now,  uncultivated  and  unimproved, 
and  that  oratrix  ancestor  was  in  actual  pos- 
session   of   and    cultivated    same    for   many 


years;  but  it  is  not  alleged  that  appellants  or 
either  of  them  were  in  possession  of  the  land 
when  the  bill  was  filed.  The  answer  after 
setting  up  the  various  sources  by  which  the 
appellees  claim  title,  denies  that  the  lands 
have  been  for  several  years  and  are  now 
uncultivated  and  unimproved  and  alleges  oc- 
cupation, enclosure,  cultivation  and  improve- 
ment of  portions  of  it  by  a  party  through 
whom  they  claim  title  and  the  continuation 
of  these  acts  of  possession  and  ownership  by 
the  grantor  of  appellees  and  themselves  down 
to  the  present  time.  The  answer  contains  a 
demurrer  to  the  bill  on  the  ground,  among 
others,  that  said  bill  fails  to  allege  that  the 
complainants  or  either  of  them  are  the  owners 
and  in  possession  of  the  lands  in  controversy, 
or  that  the  land  is  not  in  the  possession  of 
any  person.  The  bill  was  filed  September 
11th,  1011.  The  answer  was  filed  November 
16th,  1911.  The  replication  was  filed  January 
Ist,  1012.  On  the  1st  of  April,  1912,  on  the 
application  of  complainants  R.  C.  Dowling 
was  appointed  examiner  to  take  and  report 
the  evidence,  but  no  extension  of  time  was 
then  asked  for  or  allowed.  On  the  next  day, 
the  2nd  of  April,  1012,  the  solicitors  for  de- 
fendants caused  an  order  to  be  entered  setting 
down  the  cause  for  hearing  on  the  bill,  answer 
and  replication,  and  cm  the  17th  day  of  May, 
1012,  notice  was  served  on  complainant's  so- 
licitors that  the  cause  would  be  presented 
for  final  hearing  on  the  23rd  of  May,  1012. 
[115]  On  May  15th,  1012,  complainants'  so- 
licitor notified  defendant's  solicitors  that  on 
that  day,  or  as  soon  as  he  could  be  heard,  he 
would  present  a  motion  to  the  Circuit  Judge 
for  an  extension  of  time  to  take  testimony. 
The  motion  for  an  extension  of  time  was  sup- 
ported by  the  following  affidavit  of  the  solici- 
tor for  complainants: 

"Before  me,  personally  came  M.  M.  Scar- 
borough to  me  well  known  and  who  being  by 
me  first  duly  sworn  deposes  and  says:  That 
he  is  the  solicitor  and  counsel  for  complainant 
in  this  cause;  that  the  reason  no  testimony 
was  taken  within  the  time  allowed  by  law  is 
that  sickness  and  providential  occurrences  of 
over  deponent  and  his  client  had  no  control. 
Affiant  says,  that  on  September  2nd,  last,  af- 
fiant's brother  and  copartner  died;  that  the 
long  illness  and  sudden  death  of  affiant's  said 
brother  and  copartner  left  affiant  in  such 
physical  condition  that  for  about  sixty  days 
thereafter  affiant  was  able  to  attend  to  only 
such  matters  as  could  be  attended  to  without 
great  effort.  That  after  deponent  had  gotten 
back  into  harness  and  had  begun  to  get  the 
tangled  threads  of  deponent's  copartnership 
business  together  and  had  gotten  familiar 
with  the  matters  and  things,  cases,  suits,  etc., 
that  were  being  attended  to  by  deponent's  de- 
ceased brother  and  copartner,  deponent's  sister 
was  taken  sick  with  a  severe  and  dangerous 
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illness,  to  wit:  an  attack  of  appendicitis  and 
this  kept  deponent  constantly  on  the  go  be- 
tween deponent's  home  at  Lake  City  and  de- 
ponent's office  here ;  that  for  some  time  depon- 
ent was  unable  to  give  business  matters 
proper  attention  for  this  reason ;  that  again  de- 
ponent returned  to  his  said  office  and  began  to 
again  get  the  tangled  threads  of  deponent's 
business  together  and  to  start  off  alone,  when 
deponent's  mother  wa«  taken  ill  and  he  was 
again  called  to  her  [116]  bedside  and  again 
unable  to  take  up  matters  of  business.  That 
on  the  1st  day  of  April,  1912,  the  very  first 
moment  that  deponent  was  able  to  give  the 
matter  above  attention,  he  had  upon  agree- 
ment, of  counsel,  Mr.  R.  C.  Dowling,  appoint- 
ed as  Examiner  in  this  cause  to  take  the  testi- 
mony on  the  pleadings.  That  about  the  1st 
of  March,  1912,  deponent's  client,  Mrs.  Alice 
Mayfield,  who  was  then  in  a  delicate  condi- 
tion, had  a  miscarriage  and  is  just  now  only 
able  to  get  out  in  public.  That  the  said 
Examiner  has  been  during  the  last  month 
almost  continuously  out  on  the  Circuit  with 
the  Judge  of  this  Court  reporting  the  court's 
proceedings,  and  deponent  has  been  repeated- 
ly to  the  office  of  the  said  Examiner  during 
the  last  three  weeks  and  to  that  of  defendant's 
counsel,  endeavoring  to  get  a  date  set  for  the 
taking  of  testimony  in  this  cause. 

"That  the  issues  involved  contain  very  deep 
and  serious  questions  of  law  and  equity;  that 
it  is  material  that  the  cause  be  decided  upon 
its  merits,  as  the  decision  of  the  court  in  the 
case  at  bar  will  affect  the  title  to  more  than 
one  hundred  thousand  dollars'  worth  of  prop- 
erty in  and  around  this  city. 

''That  it  has  not  been  the  desire  of  the  com- 
plainant to  retard  a  hearing  of  this  cause 
and  no  testimony  has  been  taken  on  account 
of  the  providential  occurrences  set  up  in  this 
affidavit;  that  the  complainant  is  ready,  will- 
ing and  anxious  to  speed  the  final  determina- 
tion and  is  ready,  willing  and  anxious  to  take 
the  testimony  of  complainants  and  her  wit- 
nesses at  a  short  day.  That  the  direct  inter- 
est of  complainant  in  the  cause  at  bar  is  esti- 
mated to  be  about  $5,000.00  or  $6,000.00. 
That  imless  the  court  permits  testimony  to 
be  taken  a  decision  simply  on  the  Bill  and 
Answer  will  avail  neither  side  [117]  anything 
and  will  result  in  great  injustice  and  injury 
in  the  premises. 

**M.  M.   Scarborough. 

**Swum  to  and  subscribed  before  me  this 
the  13th  day  of  March,  1912. 

(Notarial  seal)  W.  Thos.  Fowler." 

On  May  16th,  1912,  the  court  entered  an 
order  denying  the  motion  for  an  extension  of 
time.  On  the  next  day  the  defendants  gave 
notice  of  final  hearing  for  the  23rd  of  May, 
and  on  May  27th,  a  final  decree  was  entered 
dismissing  the  bill.  A  motion  was  made  on 
the  22nd  of  "Slsiy,  1912,  by  complainants  for 


leave  to  dismiss  the  bill  without  prejudii'e. 
This  motion  was  denied  on  May  27th,  1912, 
the  day  the  final  decree  was  entered.  An  ajh 
peal  was  taken  from  the  final  decree. 

There  are  three  assignments  of  error: 
First,  the  court  erred  in  refusing  an  extension 
of  time  to  take  testimony;  second,  the  court 
erred  in  and  by  the  final  decree;  third,  the 
court  erred  in  refusing  to  allow  and  grant  the 
complainants'  motion  to  dismiss  the  original 
bill  (without  prejudice). 

It  is  not  clear  from  the  affidavit  filed  in 
support  of  the  motion  to  extend  the  time  to 
take  the  testimony  why  this  motion  was  not 
made  at  least  the  day  when  application  for 
the  appointment  of  an  examiner  was  made, 
viz.,  April  Ist,  1912.  But  none  was  then 
made,  nor  was  it  made  until  the  15th  of  May, 
about  six  weeks  after  the  cause  was  set  down 
for  hearing. 

The  rule  allowing  three  months  and  no 
more  to  take  testimony  unless  the  judge  for 
special  cause  shown  shall  enlarge  the  time, 
was  staring  complainants  in  the  face.  The 
rule  has  been  discussed  in  several  opinioiH 
of  this  court  and  its  stringency  recognized. 
The  affidavit,  it  seems  to  us,  entirely  i&ih  to 
explain  the  omission  to  ask  [118]  for  an  ex- 
tension of  time  until  six  weeks  after  it  had 
expired  imder  the  rule.  An  abuse  of  judicial 
discretion  is  not  plainly  made  to  appear,  in 
refusing  the  request  to  extend  the  time. 
Lykes  v.  Beauchamp,  49  Fla.  333,  38  So. 
603;  Magbee  v.  Kennedy,  26  Fla.  158,  7  So. 
529.  Reversible  error  has  not  been  made  to 
appear  on  this  point. 

We  will  next  consider  the  order  of  the 
Judge  denying  the  motion  to  dismiss  the  bill 
without  prejudice.  In  Tilghman  Cypress  Co. 
V.  John  R.  Young  Co.  60  Fla.  382,  53  So.  939, 
the  question  of  dismissing  a  bill  without 
prejudice  is  considered.  This  case  reviews 
former  decisions  of  the  court  and  lays  dovn 
the  law  upon  the  subject  as  follows:  "While 
the  court  may  upon  motion  of  the  complain- 
ant dismiss  an  equity  cause  without  prejudice 
at  any  time  when  the  dismissal  would  not 
materially  prejudice  the  rights  of  the  defend- 
ant, yet  if  the  defendant  has  entitled  himself 
to  affirmative  relief  or  to  a  hearing  and  dis- 
position of  the  case  on  the  merits,  or  has  ac- 
quired some  substantial  right  in  the  cause, 
or  will  be  seriously  prejudiced  by  a  dismissal, 
or  where  unnecessary  and  prolonged  litigation 
is  apparent,  or  an  agreement  will  be  violated, 
or  where  it  is  inequitable  the  cause  will  not 
be  dismissed  without  prejudice;  but  the  mere 
burden,  expense  and  annoyance  to  the  defend- 
ant of  another  suit  in  the  same  controversy  is 
not  generally  regarded  as  a  sufficient  fnx>UBd 
for  denying  complainant's  application  to  dis- 
miss without  prejudice."  This  doctrine  seems 
to  agree  with  that  stated  in  2  Bates  on  Fed- 
eral Equity  Procedure,  Sec.  659,  and  also  in 
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Chicago,  etc.  R.  Co.  v.  Union  RoUing-Mill  Co. 
109  U.  S.  702,  text  714,  3  S.  Ct.  594,  27  U.  a 
(L.  ed.)  1081,  and  other  Federal  cases  re- 
ferred to  in  Rosens  Notes  upon  this  case. 
When  the  application  to  dismiss  the  bill  in 
the  instant  case  was  made  [119]  the  defend* 
ants  had  set  the  case  down  for  hearing  on 
the  bill,  answer  and  replication  six  weeks 
before  they  were  entitled  to  a  decree  of  dis- 
missal if  the  facts  warranted  it.  This  was  a 
substantial  right  of  which  they  should  not 
be  deprived  except  upon  clear  grounds  of 
equity  and  right.  We  find  no  error  in  this 
ruling. 

The  remaining  assignment  alleges  that  the 
court  erred  in  and  by  the  final  decree.  There 
is  no  allegation  in  the  bill  that  the  complain- 
ants were  in  possession  of  the  land  involved 
when  the  bill  was  filed.  There  is  an  allega- 
tion that  they  "have  been  for  several  years 
and  are  now  uncultivated  and  unimproved." 
This  last  allegation  is  denied  by  the  answer 
which  sets  up  occupancy  and  cultivation  by 
the  defendants  and  those  under  whom  they 
claim,  for  several  years.  There  is  also  a  gen- 
eral denial  in  the  answer  of  all  material  mat- 
ters in  the  bill  not  specifically  denied.  As 
an  answer  under  oath  was  waived  this  condi- 
tion of  the  pleadings  placed  the  complainants 
tinder  the  nec'esBity  of  proving  the  contested 
allegation  of  the  bill  by  a  preponderance  of 
the  evidence.  Indian  River  Mfg.  Co.  v.  Woot- 
en,  55  Fla.  745,  46  So.  185.  Under  these 
circumstances  we  do  not  see  that  the  Circuit 
Judge  erred  in  dismissing  the  bill. 

We  find  no  reversible  error  in  the  record, 
and  the  decree  is  therefore  affirmed. 

Shackleford,  C.  J.,  and  Taylor  and  Cockrell, 
JJ.,  concur. 

Whitfield,  J.,  dissents. 


NCKTB. 

The  reported  case  recognizes  the  general 
rule  that  a  complainant  in  equity  may  ordi- 
narily dismiss  his  bill  at  any  time  before  final 
discree,  but  holds  that  the  stage  which  that 
case  had  reached  brought  it  within  an  excep- 
tion to  the  rule,  namely,  that  where  the  cause 
has  been  set  down  for  hearing  the  complain- 
ant loses  his  riglit  to  dismiss.  For  a  general 
discussion  of  the  right  of  a  complainant  in 
equity  to  dismiss  his  bill  voluntarily,  see  the 
note  to  Leach  v.  Dolese,  reported  ante  this 
volume,  at  page  1181. 
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Illinois  Supreme  Court — ^April  19,  1913. 


2(iS  III,  392;  lOl  N.  E.  /%72. 


Dismissal    and    Nonsuit    <—    Biglit    of 
Ccmplaiaant  in  Equity  to  Dismiss. 

An  order  dismissing  a  bill  on  motion  of 
complainant  before  the  entry  of  a  final  decree 
after  a  demurrer  to  the  bill  was  sustained, 
is  not  a  bar  to  a  bill  subsequently  filed  alleg- 
ing the  same  facts  and  seeking  the  same  re- 
lief, since  complainant  has  the  right  either 
to  ask  leave  to  amend  the  bill  or  to  dismiss 
it  in  order  that  he  may  thereafter  file  a 
new  bill. 

[See  note  at-  end  of  this  case.] 

^    Error    to    Circuit    Court,    Cook    county: 
Walker,  Judge. 

Action  by  Elias  Fischheimer,  plaintiff, 
against  Abraham  Kupersmith,  defendant. 
Judgment  for  defendant.  Plaintiff  brings 
error.  The  facts  are  stated  in  the  opinion. 
Reversed. 

James  H.  Siansfield  for  plaintiff  in  error. 
Simeon  Straus  and  Ira  E,  Straus  for  de- 
fendant in  error< 

[393]  Cooke,  J. — Plaintiff  in  error,  Elias 
Fischheimer,  filed  his  bill  of  complaint  in  the 
circuit  court  of  Cook  county  against  the  de- 
fendant in  error,  Abraliam  Kupersmith,  seek- 
ing to  have  the  defendant  in  error  adjudged 
the  holder,  as  trustee  for  plaintiff  in  error, 
of  the  legal  title  to  an  undivided  one-sixth 
interest  in  certain  real  estate  in  Cook  county 
and  for  a  decree  requiring  defendant  in  error 
to  convey  the  same  to  him  by  proper  deed. 
Defendant  in  error  first  interposed  a  de- 
murrer to  the  bill,  but  afterwards,  by  leave 
of  court,  withdrew  the  demurrer  and  filed  a 
plea  of  res  judicata^  and  the  cause  was  set 
down  for  hearing  upon  the  plea.  Defendant 
in  error,  in  support  of  his  plea,  offered  in 
evidence  the  pleadings  filed  and  order  entered 
in  a  former  suit  in  the  said  circuit  court, 
showing  that  the  plaintiff  in  error  had  there- 
tofore filed  a  bill  in  the  circuit  court  of  Cook 
county  against  the  defendant  in  error  alleg- 
ing the  same  facts  and  seeking  the  same  re- 
lief as  the  bill  to  which  the  plea  of  res  ju- 
dicata was  interposed;  that  the  defendant  in 
error  demurred  to  the  former  bill  after  the 
same  had  been  once  amended,  and  that  the 
hearing  upon  that  demurrer  resulted  in  the 
entry  of  the  following  order:  "On  motion 
of  solicitor  for  defendant,  this  cause  coming 
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on  to  be  heard  and  the  court  having  heard 
the  argument  of  counsel  and  being  fully  ad- 
vised in  the  matter,  the  demurrer  to  tue 
amended  bill  of  complaint  is  hereby  sus- 
tained and  the  above  entitled  cause  dismissed 
on  motion  of  complainant."  Thereupon  the 
court  entered  a  decree  sustaining  the  plea  of 
res  judicata  and  dismissing  the  bill.  Plain- 
tiff in  error  has  sued  out  this  writ  of  error 
to  reverse  that  decree,  and  urges  that  the 
court  should  have  overruled  the  plea  of  res 
judicata  and  required  defendant  in  error  to 
answer. 

[394]  A  complainant  has  the  right  to  dis- 
miss his  bill,  on  his  own  motion,  at  any  time 
before  the  entry  of  a  final  decree,  provided  no 
crossbill  has  been  filed  (Reilly  v.  Reilly,  139 
111.  180,  28  N.  E.  960;  Langlois  v.  Matthies- 
sen,  155  111.  230,  40  N.  E.  496;  Paltzer  T. 
Johnston,  213  111.  338,  72  N.  E.  702;  Pingrey 
v.  Rulon,  246  111.  109,  92  N.  E.  592)  and 
such  a  dismissal,  under  the  facts  shown  here, 
amounts  to  a  dismissal  without  prejudice. 
(Bates  V.  Skidmore,  170  111.  233,  48  N.  E. 
962;  Williams  v.  Breitung,  216  111.  299,  3 
Ann.  Cas.  606,  74  N.  E.  1060.)  That  the 
motion  of  complainant  to  dismiss  his  bill  in 
the  former  suit  was  made  before  the  entry 
of  the  final  decree  is  evident,  as  that  decree 
recites  the  fact  that  the  dismissal  was  based 
on  such  motion. 

Defendant  in  error  suggests  that  some  effi- 
cacy should  be  given  to  the  rulings  of  the 
court  and  that  there  should  be  a  time  when 
litigation  must  end.  A  complainant  is  not 
required,  at  his  peril,  to  file  his  bill  in  the 
exact  form  he  may  wish  it  to  stand  for 
final  decree.  The  rule  as  to  amendments  is 
liberal.  Upon  the  sustaining  of  the  demurrer 
to  the  bill  in  the  former  suit  plaintiff  in 
error  had  the  right  to  ask  leave  to  amend 
his  bill,  or  to  dismiss  the  same  that  he  might 
thereafter  file  a  bill  that  he  would  be  willing 
to  stand  by.  In  either  event,  whether  he 
asked  for  and  obtained  leave  to  amend  or 
was  allowed  to  dismiss  that  he  might  file  a 
new  bill,  the  result  would  be  the  same,  as 
the  defendant  in  error  must  need  the  issues 
tendered  by  the  amended  bill  or  the  new  bill. 
Tlie  dismissal  of  the  former  bill  on  the  mo- 
tion of  the  complainant  therein  was  not  a 
bar  to  this  proceeding. 

The  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions  to 
overrule  the  plea  of  former  adjudication. 

Reversed  and  remanded,  with  directions. 


NOTE. 

The  reported  case  sustains  the  general  rule 
that  a  complaint  in  equity  may  dismiss 
the  bill  at  any  time  before  final  decree,  and 
refuses  to  recognize  an  exception  to  the  rule 


established  in  other  jurisdictions  that  after 
a  demurrer  to  the  bill  has  been  sustained  lb« 
defendant  acquires  a  substantial  right  in  tiie 
cause  of  action  and  the  complainant  loses  his 
right  to  dismiss  the  bill  without  the  consent 
of  defendant.  The  cases  treating  the  general 
rule  and  exceptions  thereto  are  gathered  in 
the  note  to  Leach  v.  Doleae,  reported  ante 
this  volume,  at  page  1181. 


EI8ENBACB 

V. 

SISENBACH. 


Michigan  Supreme  Court — July  9,  1913. 


176  Mich,  a54;  1^2  N.  W.  846. 


DiToroe  —  Rislit  U  DismUa  BiU  Vol- 
nntarily. 

Complainant,  in  a  suit  for  divorce,  may,  as 
of  course,  dismiss  the  suit  at  any  time  be- 
fore interlocutory  or  final  decree,  in  the  ab- 
sence of  any  legal  interest  of  defendant  ot 
the  state  to  the  contrary. 

[See  note  at  esid  of  this  case.] 

Same. 

The  interlocutory  decree  which  deprive? 
complainant,  in  a  suit  for  divorce,  of  the 
right  to  dismiss,  as  of  course,  must  be  an 
order  or  decree  affecting  the  merits,  and  an 
order  restraining  defendant  from  incumber- 
ing or  selling  his  property  pending  the  suit, 
and  an  order  for  temporary  alimony  do  not 
deprive  complainant  of  the  right  to  dismiss. 

[See  note  at  end  of  tiiis  case.] 

Appeal  from  Circuit  Court,  Mecosta  county : 
Babton,  Judge. 

Action  for  divorce.  Amy  Eisenbach,  plain- 
tiff, and  Martin  Eisenbach,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion. 


W.  D.  Fast  for  appellant. 
Broomfield  d  Worcester  for  appell 


[355]  BiBD,  J. — On  April  5, 1911,  complain- 
ant filed  her  bill  of  complaint  in  the  Mecosta 
circuit  court  charg^ing  defendant  with  extreme 
cruelty  and  praying  for  a  decree  of  divorce, 
alimony,  and  the  custody  of  their  four  chil- 
dren. The  defendant  filed  an  answer  in  the 
nature  of  a  cross-bill  in  which  he  denied  com- 
plainant's charges  and  charged  her  with  ex- 
treme cruelty,  with  a  prayer  for  relief.  The 
case  came  on  for  hearing  in  February,  1912, 
and,  after  the  testimony  was  closed  and  the 
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case  argued,  complainant's  counsel  asked  for 
further  time  in  which  to  secure  the  deposi- 
tions of  certain  nonresident  witnesses.  The 
application  was  granted  and  complainant  was 
given  73  days,  or  until  the  first  day  of  the 
May  term,  in  which  to  secure  the  same.  On 
the  adjourned  day  the  matter  came  on  for 
hearing  again,  at  which  time  the  complainant 
asked  for  30  days'  further  time  in  which  to 
secure  said  deposition ;  for  some  reason  which 
the  record  does  not  disclose,  they  had  not  been 
secure<*  during  the  adjournment.  This  appli- 
cation *^Was  opposed  by  defendant  and  denied 
by  the  court.  Thereupon  complainant  asked 
leave  of  the  court  to  dismiss  her  bill  without 
prejudice.  The  court  refused  to  grant  the 
request  and  rendered  a  decree  therein,  dis- 
missing both  bill  and  cross-bill.  From  this 
decree  the  complainant  has  appealed. 

But  one  complaint  is  made  by  her  on  this 
appeal,  and  that  is  the  refusal  of  the  court 
to  permit  her  to  withdraw  her  bill  of  com- 
plaint without  prejudice.  It  is  argued  in  her 
behalf  that  she  had  a  legal  right  to  discon- 
tinue her  case  any  time  before  final  decree. 

This  precise  question  appears  to  have  been 
considered  and  determined  in  the  case  of  Coon 
V.  Coon,  163  Mich.  644,  129  N.  W.  12.  In 
that  case  Mr.  [356]  Justice  Blair  reviewed 
the  authorities  at  considerable  length  and  as 
a  result  of  it  stated  the  rule  to  be  as  follows : 

"We  think  the  general  rule  to  be  deduced 
from  the  authorities  is  that  in  divorce  pro- 
ceedings the  complaining  party  may  dismiss 
his  suit  at  any  time  before  interlocutory  or 
final  decree,  in  the  absence  of  any  legal  inter- 
est on  the  part  of  the  defendant  or  of  the 
State  to  the  contrary." 

If  we  apply  this  rule  to  the  case  made  by 
this  record,  it  at  once  becomes  apparent  that 
complainant  was  entitled  to  the  order  which 
she  asked. 

It  is,  however,  argued  by  the  defendant  that 
the  two  orders  made  by  the  chancellor,  name- 
ly, one  for  an  injunction  and  the  other  for 
temporary  alimony,  were  interlocutory  de- 
crees, and  that  complainant  was  thereby  de- 
prived of  her  right  to  dismiss  her  case  as  a 
matter  of  course.  The  interlocutory  decree, 
which  deprives  a  complainant  of  the  right  to 
dismiss  his  bill  as  of  course,  must  be  such  an 
order  or  decree  as  affects  the  merits  of  the 
controversy.  16  Cyc.  p.  461.  The  order  for 
an  injunction  was  made  to  prevent  defendant 
from  selling  or  incumbering  his  property  un- 
til the  merits  of  the  case  could  be  heard,  and 
the  order  for  temporary  alimony  was  made  to 
furnish  complainant  with  support  and  with 
means  to  get  the  merits  of  her  case  before  the 
court.  It  cannot  be  said  that  these  orders 
were  a  partial  adjudication  on  the  merits  of 
the  controversy.  We  are  of  the  opinion  that 
no  interest  of  the  defendant  nor  of  the  state 
will  be  injuriously  affected  by  allowing  com- 


plainant to  dismiss  her  suit  without  preju- 
dice. 

The  decree  will  be  reversed,  and  such  an 
order  will  be  entered  in  the  trial  court.  The 
complainant  will  recover  her  costs  in  this 
court. 

Steere,  C.  J.,  and  Moore,  McAlvay,  Brooke, 
Kuhn,  Stone,  and  Ostrander,  JJ.,  concurred. 

NOTE. 

Voluntary   IHamissal    of    BUI   for   Di- 

▼oreo. 

Right  to  Dismiss: 

General  Rule,  1197. 

After  Cross  Bill  Filed,    1198. 

After  Final  Submission,  1199. 

After  Verdict  or  Finding,  1199. 

After  Rights  Acquired  by  Third  Persons, 
1200. 

After  Application  or  Order  for  Alimony, 
1200. 

Where  Adultery  Is   Charged,    1200. 
Effect  as  Res  Adjudicata,  1201. 

Right  to  Diatniss, 

Ge^ebal  Rxtle. 

As  a  general  rule  the  complaining  party 
in  divorce  proceedings  may  dismiss  his  suit 
at  any  time  before  final  decree,  provided 
there  has  been  no  cross  bill  or  answer  asking 
affirmative  relief,  and  the  defendant  has  not 
acquired  some  substantial  right  since  the 
commencement  of  the  suit,  of  which  he  would 
be  deprived  by  the  dismissal.  Cooper  v. 
Cooper,  33  L.  J.  P.  &  M.  E.  71,  10  L.  T.  N.  S. 
275,  3  Sw.  &  Tr.  392;  Pearce  v.  Pearce,  30 
L.  J.  P.  &  M.  (Eng.)  182;  Barron  v.  Barron, 
8  Cal.  App.  XIII.  96  Pac.  273;  Milliman  v. 
Milliman,  45  Colo.  291,  101  Pac.  58,  132  Am. 
St.  Rep.  181,  22  L.R.A.(N.S.)  999;  Stover  v. 
Stover,  7  Idaho  185,  61  Pac.  462;  Thomas 
V.  Thomas,  250  111.  354,  Ann.  Cas.  1912B  344, 
95  N.  E.  345,  36  L.R.A.(N.S.)  1158;  Clark 
V.  Clark,  29  111.  App.  257 ;  Petersen  v.  Peter- 
sen, 76  Neb.  282,  107  N.  W.  391,  124  Am.  St. 
Rep.  812;  Milner  v.  Milner,  2  Edw.  (N.  Y.) 
114;  Adams  v.  Adams,  57  Misc.  150,  106  N. 
Y.  S.  1064;  Koecker  v.  Koecker,  7  Phila. 
(Pa.)  364;  Schlicter  v.  Schlicter,  10  Phila. 
(Pa.)  11,  30  L^.  Int.  84;  Thompson  v. 
Thompson,  3  Head  (Tenn.)  527.  And  see  the 
reported  case.  See  also  Krieger  v.  Krieger, 
221  111.  479,  77  N.  E.  909,  reversing  120  111. 
Apjj.  634,  and  affirming  121  111.  App.  11.  "The 
general  rule  to  be  deduced  from  the  authori- 
ties is  that  in  divorce  proceedings  the  com- 
plaining party  may  dismiss  his  suit  at  any 
time  before  interlocutory  or  final  decree,  in 
the  absence  of  any  legal  interest  on  the  part 
of  the  defendant  or  of  the  state  to  the  con- 
trary." Coon  v.  Coon,  163  Mich.  644,  129 
S.  W.  12. 
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In  Stover  v.  Stover,  7  Idaho  186,  61  Pac. 
462,  the  court,  reversing  a  judgment  refusing 
to  permit  the  plaintiff  to  dismiss  her  bill 
for  divorce,  where  no  cross  bill  seeking  af- 
firmative relief  had  been  filed,  stated  the 
reasons  for  the  rule  as  follows :  "The  most  im- 
portant consideration  that  induces  us  to  con- 
clude that  said  motion  should  have  been  un- 
der the  conditions  of  the  pleadings  sustained, 
is  the  well-settled  rule  that  it  is  the  policy 
of  the  law  to  discourage  divorce  suits,  and  not 
to  encourage  them.  This  rule  was  violated  by 
the  lower  court  in  this  cause.  Plaintiff  want- 
ed to  quit  the  litigation.  She  asked  to  dis- 
miss her  action.  The  court  denied  her  the 
right  to  do  so.  Two  days  afterward  an 
amended  cross-complaint  was  filed  by  the  de- 
fendant, and  upon  which  he  was  afterward 
granted  a  judgment  of  divorce.  It  might  have 
been  proper,  as  above  suggested,  for  the 
court  to  have  required  the  plaintiff  to  first 
pay  any  costs  that  might  have  then  been  un- 
paid ;  but  the  record  does  not  show  that  there 
were  any  such  costs,  and  no  reason  whatever 
is  shown  for  the  court's  action.  Judgment 
reversed,  and  the  cause  remanded  to  the  dis- 
trict  court,  with  instructions  to  enter  an  or- 
der dismissing  the  action  as  of  the  date  said 
motion  to  dismiss  was  made." 

Even  after  an  interlocutory  decree  for  di- 
vorce in  favor  of  the  plaintiff  had  been  grant- 
ed, it  has  been  held  that  she  could  dismiss 
the  suit  at  any  time  before  the  decree  became 
final,  as  the  right  to  a  divorce  established  by 
the  interlocutory  decree  might  be  waived. 
Barron  v.  Barron,  8  Cal.  App.  XIII.  96  Pac. 
273. 

In  Adams  v.  Adams,  57  Misc.  150,  106  N.  Y. 
S.  1064,  the  general  rule  was  recognized  but 
it  was  held  tliat  after  an  application  by  the 
defendant  for  leave  to  file  affidavits  in  opposi- 
tion to  the  discontinuance  the  court  would 
withhold  its  consent  to  dismissal  until  the 
defendant  was  heard,  as  facts  warranting  the 
imposition  of  terms  might  develop  on  the 
hearing. 

However,  the  right  to  dismiss  a  bill  for 
a  divorce  is  not  absolute  but  rests  largely  in 
the  discretion  of  the  court.  Newark  v.  Newark, 
22  Mich.  292:  Allen  v.  Allen,  188  Mich.  532, 
155  N.  W.  488;  Winans  v.  Winans,  124  N.  Y. 
140,  26  N.  E.  293;  Moore  v.  Moore,  22  N.  Y.  S. 
451,  appeal  dismissed  138  N.  Y.  679,  34  N.  E. 
373;  Winston  v.  Winston,  21  App.  Div.  371, 
47  N.  Y.  S.  399;  Burton  v.  Burton,  58  Vt. 
414,  5  Atl.  281.  "The  precedents  uniformly 
show  that  the  discretionary  power  of  courts 
in  divorce  proceedings  in  continuing  causes 
and  ordering  and  entering  of  final  decrees 
against  libellants,  is  very  large.  A  suit  for 
divorce  is  different  in  character  from  a  pri- 
vate action  in  which  the  personal  rights  of 
the  parties  alone  are  concerned.  It  is  one  in 
which   the  public  have  an   interest,   and   in 


the  conduct  and  result  of  which  the  best  in- 
terests of  society  are  concerned.  And  these 
several  and  important  interests  must  be  re- 
garded by  the  court  in  the  administration  of 
the  law.  The  whole  proceedings  necessarily 
rest  largely  in  the  judicial  discretion  of  the 
court."  Burton  v.  Burton,  58  Vt.  414,  5  Atl. 
281.  And  in  Winans  v.  Winans,  124  N.  Y. 
140,  26  N.  E.  293,  it  was  said:  "In  divorce 
cases  there  are  two  reaaons  why  the  rule 
which  guides  the  court  in  determining  wheth- 
er to  allow  a  discontinuance  in  ordinary  ac- 
tions cannot  be  strictly  applied.  1.  The  rights 
of  the  party  to  the  record  are  not  alone  to 
be  considered,  the  public  is  regarded  as  a 
party  and  must  be  treated  as  such  by  the 
court.  2.  Because  of  the  public  interest  the 
court  has  been  invested  with  a  wider  discre- 
tion in  the  control  of  the  course  of  procedure 
in  matrimonial  actions  than  in  others." 

So,  where  the  validity  of  the  marriage  is 
in  question  with  the  consequent  legitimacy 
of  the  issue,  it  has  been  held  that  the  public 
had  such  an  interest  in  the  suit  as  to  preclude 
its  dismissal  without  a  determination  of  those 
questions.  Winans  v.  Winans,  124  N.  Y.  140, 
26  N.  £.  293;  Winston  v.  Winston,  21  App. 
Div.  371,  47  N.  Y.  S.  399.  But  it  has  been 
held  that  the  public  acquires  no  such  interest 
in  divorce  cases  as  to  justify  a  refusal  of 
leave  to  dismiss  unless  the  validity  of  the 
marriage  is  in  question.  Moore  v.  Moore.  22 
N.  Y.  S.  451  {appeal  dismissed  138  N.  Y.  679. 
34  N.  E.  373),  wherein  it  was  said:  "Here 
there  is  no  question  raised  as  to  the  marriage, 
no  question  but  that  the  defendant  is  a  wife, 
and  not  a  concubine.  There  is  no  question  as 
to  legitimacy.  The  {lublic  undoubtedly  has 
an  interest  in  divorce  cases.  It  has  an  inter- 
est that  families  should  not  be  broken  up, 
tliat  the  marriage  relation  should  not  be  im- 
properly dissolved;  but  it  has  no  interest  in 
keeping  such  litigation  alive,  or  in  sundering 
the  marriage  ties,  but  rather  the  reverse.  It 
seems  to  me  that  public  policy  requires  the 
quiet  and  peaceable  termination  of  such 
strife.  A  portion  of  the  public  may  have  some 
curiosity  to  know  whether  the  defendant  has 
had  illicit  intercourse  with  any  one,  but  it  is 
not  a  question  of  'public  interest,*  in  the  legal 
meaning  of  these  words." 

After  C&ose  Bill  Filed. 

The  right  to  dismiss  a  bill  for  divorce  is 
generally  denied  where  the  plaintiff  has  filed 
a  cross  bill  or  an  answer  in  the  nature  of 
a  cross  bill  in  which  affirmative  relief  is 
asked.  Mott  v.  Mott,  82  Cal.  413,  22  Pac. 
1140;  Campbell  v.  Campbell,  12  Hun  (X.  Y.) 
636,  affii-ming  54  How.  Pr.  115;  Gressman  v. 
Gressman,  145  N.  Y.  S.  819;  Williams  v. 
Williams  (Tex.)  38  S.  VV.  261.  Compare  the 
reported    case.      In    Campbell    ▼.    Campbell, 
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supra,  the  court,  in  refusing  to  allow  the 
plaintiff  to  dismiss  his  bill  where  the  defend- 
ant had  filed  an  answer  in  the  nature  of  a 
cross  bill  alleging  the  adultery  of  the  plain- 
tiff and  asking  for  a  decree  of  divorce  in  her 
favor,  said:  ''The  defendant  had,  we  think, 
a  right  to  bring  the  issue  joined  by  the  reply 
to  her  answer  setting  up  the  alleged  adulteries 
of  her  husband  as  a  ground  of  affirmative  re- 
lief, to  a  trial  and  decision,  and  could  not,  at 
the  option  of  the  plaintiff,  be  thrown  out  of 
court  and  compelled  to  resort  to  a  new  action. 
There  is  no  good  reason  why  this  right  should 
not  exist,  and  many  why  it  should.  The 
proceedings  in  this  class  of  actions  are,  to  a 
certain  extent,  sui  generis.  And  where  the 
pleadings  present  issues  of  this  kind,  and  in 
the  form  presented  in  this  case,  each  party 
is  an  actor  J  and  cannot  be  deprived  without 
his  or  her  consent  of  the  right  to  pursue 
affirmative  relief."  And  in  Williams  v.  Wil- 
liams (Tex.)  38  S.  W.  261,  it  was  said:  "The 
right  of  the  plaintiff  to  discontinue  his  suit 
or  to  take  a  nonsuit  upon  the  order  of  the 
court  in  term  time,  duly  entered,  has  been 
liberally  construed,  unless  the  defendant  has 
filed  a  counterclaim,  and  such  discontinuance 
would  prejudice  the  rights  of  the  defendant 
upon  such  counterclaim.  Where  the  defend- 
ant seeks  affirmative  relief  under  a  cross  bill 
duly  filed  before  the  order  of  dismissal  was 
entered,  as  was  done  in  this  cai^e,  he  has  a 
right  to  a  hearing  upon  his  cross  bill." 

It  has  been  held  that  even  though  the  plain- 
tiff is  allowed  to  exercise  his  right  of  dis- 
missal the  cross  bill  should  be  retained  in 
order  that  the  defendant  may  prove  his  case. 
Dewees  v.  Dewees,  55  Miss.  315. 

In  Indiana  under  a  former  statute  (2  R.  S. 
§  14)  the  plaintiff  in  a  divorce  suit  could 
dismiss  his  bill  despite  the  filing  of  a  cross 
bill  asking  affirmative  relief,  and  the  dis- 
missal carried  the  cross  bill  with  it.  Stoner 
v.  Stoner,  9  Ind.  505.  But  under  a  later 
statute  (Code,  §  14,  2  G.  &  H.  352)  it  has 
been  held  that  a  dismissal  by  the  plaintiff  of 
the  bill  for  divorce  does  not  deprive  the  de- 
fendant of  the  right  to  be  heard  on  the  cross 
bill  asking  affirmative  relief  and  that  he  may 
proceed  to  trial  of  the  cross  bill  without 
further  notice  to  the  plaintiff.  Musselman  v. 
Musselman,  44  Ind.  106. 

However,  where  the  cross  bill  is  merely  de- 
fensive of  the  allegations  in  the  original  bill 
and  seeks  no  affirmative  relief,  the  plaintiff 
may  exercise  his  right  of  dismissal  at  his 
pleasure.  Thomas  v.  Tliomas,  250  111.  354, 
Ann.  Cas.  1912B  344,  95  N.  E.  345,  35  L.B.A. 
(N.S.)  1158.  In  that  case  the  defendant  filed 
a  cross  bill  denying  the  allegations  of  deser- 
tion contained  in  the  original  bill  and  praying 
for  the  custody  of  certain  children.  In  grant- 
ing the  plaintiff  leave  to  discontinue  the  suit, 
the  court  said:  "The  statute  only  applies  to 


a  cross  bill  asking  for  affirmative  relief,  since 
it  would  be  absurd  to  say  that  one  who  is 
merely  defending  can  insist  that  the  com- 
plainant shall  remain  in  court  in  order  that 
he  may  make  a  defense.  The  court  could  not 
compel  Mrs.  Thomas  to  prosecute  her  action 
for  divorce  against  her  will  merely  in  order 
that  Mr.  Thomas  should  have  an  opportunity 
to  prevent  her  obtaining  it.  The  cross  bill 
was  for  the  purpose  of  obtaining  the  custody 
of  the  children,  and  a  defendant  will  not  be 
permitted  to  file  a  cross  bill  for  an  object 
which  is  equally  available  by  an  answer." 

Afteb  Final  Submission. 

After  final  submission  to  a  jury  the  com- 
plainant in  divorce  proceedings  cannot  dis- 
miss his  suit  as  of  right,  though  the  court 
in  its  discretion  may  recall  the  cause  and  al- 
low it  to  be  dismissed.  Ashmead  v.  Ashmead, 
23  Kan.  262,  wherein  it  was  said:  ''It  will  be 
conceded  that,  after  the  final  submission  of 
the  case,  the  plaintiff  had  no  right  to  a  dis- 
missal without  prejudice.  Up  to  that  time 
she  had  such  right,  and  could  exercise  it  of 
her  own  option,  without  the  consent  of  the 
defendant  or  the  permission  of  the  court.  At 
that  time  her  rights  in  that  respect  ceased. 
But  has  not  the  court  the  power  in  its  discre- 
tion to  p^mit  a  plaintiff,  even  after  the  final 
submission,  to  recall  that  submission,  and  dis- 
miss without  prejudice?  It  would  be  both 
strange  and  harsh  if  such  power  did  not  exist. 
Oftentimes,  by  some  oversight  or  forgetful- 
ness,  the  plaintiff  omits  some  essential  portion 
of  his  testimony.  Is  the  court  powerless  to 
afford  him  relief?  It  is  constant  practice  to 
open  a  case  for  additional  testimony.  Even 
after  a  jury  has  retired  to  consider  of  its 
verdict,  the  court  may  recall  it,  and  open  the 
case  for  future  evidence.  All  this,  it  is  true, 
rests  within  the  discretion  of  the  court,  and 
is  not  a  right  of  the  party.*'  But  compare 
the  reported  case,  wherein  it  is  held  that  the 
complainant  may  dismiss  her  bill  even  after 
the  testimony  is  closed  and  the  case  has 
been   argued. 

After  Verdict  or  Finding. 

After  submission  of  the  cause  to  a  jury  and 
a  verdict  thereon  the  complainant  in  divorce 
loses  the  right  to  have  the  suit  dismissed 
without  prejudice.  Gifford  v.  Gifford,  154  III. 
App.  416;  Frankenberg  v.  Frankenberg,  190 
III.  App.  444.  In  the  case  last  cited,  it  was 
said:  "The  court  did  not  err  in  refusing  to 
permit  appellant  to  dismiss  her  bill  after  the 
verdict  was  rendered  and  the  motion  to  set 
aside  the  verdict  and  for  a  new  trial  had  been 
overruled.  Under  the  statute  either  party  has 
a  right  to  have  the  issues  in  a  bill  for  divorce 
determined  by  a  jury,  and  the  trial  haa  all  the 
incidents  of  a  trial  at  common  law  and  the 
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verdict  has  the  same  force  and  efifect  as  a 
verdict  in  an  action  at  la^.  It  is  not  merely 
advisory  as  in  an  ordinary  chancery  suit. 
.  .  .  The  general  rule  of  chancery  prac- 
tice, that  in  the  absence  of  a  cross  bill  a  com- 
plainant has  a  right  to  dismiss  the  bill  at  any 
time  before  the  decree  is  entered,  does  not 
apply  to  such  chancery  cases,  the  issues 
wh^ein  the  statute  has  provided  may  be  de- 
termined by  a  jury.  ...  To  grant  a  mo- 
tion to  dismiss  a  bill  in  such  a  ca«e  after  a 
verdict  has  been  rendered  by  a  jury  would 
be  equivalent  to  permitting  the  complainant 
to  suffer  a  nonsuit.  The  Practice  Act  pro- 
vides that  every  person  desirous  of  suffering 
a  nonsuit  shall  be  barred  therefrom  unless  he 
do  so  before  the  jury  retire  from  the  bar.  In 
a  chancery  case  where  the  statute  gives  either 
party  the  right  to  have  the  issues  determined 
by  a  jury,  a  motion  to  dismiss  the  bill  with- 
out prejudice  comes  too  late  after  the  jury 
has  retired  to  consider  its  verdict." 

But  where  the  verdict  or  finding  is  favor- 
able to  the  claims  of  the  wife  in  her  cross  bill, 
it  has  been  held  that  she  may  dismiss  the 
cross  bill  before  final  decree  unless  the  com- 
plainant or  public  has  some  legal  interest 
which  will  be  injured  by  the  action.  Milli- 
man  v.  Milliman,  45  Colo.  291,  101  Pac.  58, 
132  Am.  St.  Rep.  181,  22  L.R.A.(N.S.)  999; 
Coon  V.  Coon,  163  Mich.  644,  648,  129  N.  W. 
12.  In  the  case  first  cited  the  court  said: 
"We  shall  .     .     decide  the  case  wholly 

upon  the  proposition  that  either  party  in  a 
divorce  proceeding,  at  any  time  prior  to  the 
entering  of  the  decree,  has  the  right  to  with- 
draw a  demand  for  a  divorce;  and  that  the 
court  cannot  compel  one  to  take  a  divorce 
when  he  does  not  desire  to  have  one.  It 
would  be  contrary  to  public  policy  in  a  case 
such  as  this,  to  permit  the  decree  for  divorce 
to  stand.  If  the  defendant  did  not  desire  a 
divorce,  we  know  of  no  power  or  authority 
of  a  court  to  grant  her  one  over  her  protest." 

After  Rights  Acquired  by  Third  Persons. 

Where  third  persons  have  acquired  rights 
in  the  cause  the  court  may,  in  its  discretion, 
refuse  to  allow  a  voluntary  dismissal  except 
on  condition  that  such  rights  shall  be  pro- 
tected. Stubbert  v.  Stubbert,  66  Misc.  560, 
123  N.  Y.  S.  1080.  In  that  case  it  appeared 
that  the  co-respondent  named  by  the  plaintiff 
wife  in  her  bill  had  incurred  certain  expenses 
in  defense  of  the  charges  against  her  good 
name  and  reputation,  and  the  court  refused 
to  allow  the  dismissal  except  on  payment  of 
those  expenses. 

After  Application  or  Order  for  Alimony. 

Under  its  discretionary  power  over  divorce 
proceedings  it  is  generally  held  that  a  court 
will  not  allow  a  voluntary   dismissal  of  the 


suit,  where  to  do  so  would  defeat  the  wife's 
right  to  alimony.  Clutton  v.  Clutton,  106 
Mich  690,  64  N.  W  744;  Waters  v.  Waters, 
49  Mo.  385;  Butler  v.  Butler,  38  N.  J.  £q. 
626;  Leslie  v  Leslie,  10  Abb.  Pr.  N.  S.  (N. 
Y.)  64,  affirming  3  Daly  194;  Jones  v.  Jones, 
69  Ore.  308,  117  Pac.  414.  Thus  in  Clutton  v. 
Clutton,  supra,  it  was  said :  "It  appears  that 
at  the  time  that  the  motion  for  leave  to  dis- 
miss was  made  there  was  pending  an  applica- 
tion for  temporary  alimony  and  solicitors' 
fees.  Tlie  right  of  a  complainant  to  dismiss 
his  bill  without  prejudice  on  payment  of  costs 
is  of  course,  except  in  certain  cases.  .  .  . 
Irrespective  of  the  question  of  the  pendency 
of  the  cross  bill,  we  think  the  case  comes 
within  the  exceptions  to  the  general  rule  stat- 
ed. A  reference  had  been  made  upon  defend- 
ant's application,  and  pending  a  determina- 
tion of  the  questions  involved  in  that  appli- 
cation defendant  had  the  right  to  remain 
in  court."  And  in  Waters  v.  Waters,  49  Mo. 
385,  the  court  said:  "I  cannot  imagine  that 
he  could  defeat  the  application  in  this  way, 
although  the  fact  that  the .  prosecution  was 
to  end  should  affect  the  amount  to  be  allowed. 
If  the  friends  of  the  wife  gave  her  such  credit 
as  to  enable  her  to  properly  appear  to  the 
suit,  trusting  to  her  ability  to  obtain  an 
allowance  to  reimburse  them  after  she  had 
appeared  and  applied  for  the  proper  sum,  the 
application  is  not  only  made  pending  the  suit, 
but  it  would  be  a  fraud  upon  her  rights  to 
permit  the  husband  to  defeat  it  by  then  dis- 
missing the  proceeding." 

But  where  the  cause  is  dismissed  by  the 
plaintiff  wife,  it  has  been  held  that  an  order 
for  temporary  alimony  should  be  rescinded. 
Weaver  v.  Weaver,  33  Ga.  172,  wherein  the 
court  said:  '^That  the  order  allowing  alimony 
to  the  wife  should  be  rescinded,  we  think 
quite  clear.  For  a  payment  to  her,  after  the 
libel  for  divorce  is  dismissed,  is  nothing  but 
a  payment  to  the  husband.  He  would  have 
the  right  to  receive  the  money." 

And  see  the  reported  case  wherein  it  is 
held  that  an  order  for  temporary  alimony  is 
no  bar  to  the  plaintiff  wife's  right  to  dis- 
missal. 

Where  Adultery  Is  Charged. 

The  courts  are  not  in  accord  as  to  the 
effect  of  a  charge  of  adultery  on  the  right  to 
dismiss  voluntarily  a  bill  for  divorce.  In 
Moore  v.  Moore,  22  N.  Y.  S.  461  {appeal  dU- 
missed  138  N.  Y.  679,  34  N.  E.  373) ,  the  court 
allowing  the  dismissal  despite  the  fact  that 
the  wife  was  charged  in  the  complaint  with 
adultery,  said:  "The  defendant's  contention 
that  her  character,  aspersed  by  the  bringing 
of  the  action,  should  be  vindicated  by  a  trial 
in  open  court,  is  not  a  valid  contention.  The 
plaintiff  could  not  be  compelled  to  proceed. 
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All  that  the  court  could  do  would  be  to  dis- 
laiss  the  plaintiff's  complaint  for  failure  to 
proceed  upon  the  case  being  reached  in  court. 
Further  than  that^  the  defendant  ought  to 
realize  that  the  less  the  question  of  a  woman's 
chastity  is  mooted,  the  better  it  is  for  her 
reputation.  She  ought  never  to  bring  before 
the  public  the  fact  that  any  question  has  ever 
been  raised  as  to  her  virtue.  The  voluntary 
withdrawal  of  the  suit  is  a  confession  of  er- 
ror,— is  her  best  vindication.  I  can  see  no 
facts  or  reasons  lor  refusing  a  discontinuance 
upon  which  discretion  can  operate,  and  for 
that  reason  it  seems  to  me  the  plaintiff  has 
a  legal  right  to  discontinue  his  action." 

But  in  Pennsylvania  it  has  been  held  that 
a  plaintiff  charging  adultery  cannot  dismiss 
the  bill  and  so  deprive  the  defendant  of  the 
opportunity  to  disprove  the  charges.  Murphy 
V.  Murphy,  8  Phila.  357;  Schwindt  v. 
Schwindt,  23  Pa.  Disi.  606.  In  the  case  first 
cited,  it  was  said :  "If  this  is  tho  true  light  in 
which  to  regard  the  relation  of  marriage,  how 
apparent  is  it  that  every  movement,  whether 
it  be  of  advance  or  retreat,  in  a  suit  to  dis- 
solve it  should  be  watched  over  by  the  court, 
so  that  it  may  be  seen  that  the  general  inter- 
ests of  society  as  well  as  the  most  sacred 
rights  of  the  parties  are  carefully  guarded. 
The  latter  reason  applies  with  great  power 
to  the  case  before  us.  The  respondent  is 
charged  with  the  most  serious  ol  all  charges 
that  can  be  committed  against  the  marriage 
relation  and  against  her  character  aa  a  wom- 
an and  a  wife,  affecting  not  her  only  but 
also  her  offspring.  She  has  put  herself  on 
her  oath  upon  a  denial  of  its  truth,  and  pre- 
pares to  prove  its  falsity  as  she  affirms. 
Shall  the  husband  who  has  thus  put  on  record 
this  charge  be  allowed,  against  her  protest, 
to  abandon  it  without  giving  to  her  an  oppor- 
tunity to  di^rove  it?  To  allow  this  to  be 
done  would  be  to  inflict  on  her  an  act  of  hard- 
ship and  of  injustice  as  well.  We,  therefore, 
refuse  the  application  for  the  entry  of  dis- 
continuance." 

Effect  09  Bes  Adjudicata, 

When  a  bill  for  divorce  is^  in  the  discretion 
of  the  court,  dismissed  without  prejudice,  it 
is  not  a  conclusive  adjudication  on  the  merits 
or  a  bar  to  a  new  suit  for  the  same  cause. 
Burton  v.   Burton,  68  Vt,  414,  6  Atl.  281. 

But  it  has  been  held  that  where  a  plaintiff 
dismissing  his  bill,  wishes  the  dismissal  not 
to  be  res  ad  judicata  as  to  future  actions  on 
the  same  grounds,  he  must  ask  that  it  shall 
be  dismissed  without  prejudice,  as  otherwise 
it  will  be  conclusive.  Kershaw  v.  KershaWj 
6  Pa.  Dist.  661. 
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Wyoming  Supreme  Court — January  4,  1916. 
23  Wyo.  487;  153  Pac.  881. 


Appeal  —  Correotion  of  Bill  of  Ezoep- 
tlona  —  Uao  of  StenoKrapher'a  Notes. 

Under  Gomp.  St.  1910,  §  942,  requiring  the 
court  reporter  to  attend  court,  take  full 
stenographic  notes  of  cases  on  trial,  testi- 
mony, admissions,  objections,  rulings,  and 
exceptions,  and  to  preserve  his  notes,  section 
946,  making  the  court  reporter  the  judge's 
stenographer,  and  section  944,  making  his 
transcripts,  when  certified  to  by  the  clerk, 
prima  facie  evidence  of  the  matters  therein, 
his  notes  are  such  a  part  of  the  record  that 
they  may  be  received  in  evidence  to  correct 
the  bill  of  exceptions. 

Same. 

Evidence  held  sufficient  to  justify  the 
amendment  of  the  bill  of  exceptions  to  con- 
form with  the  reporter's  stenographic  notes. 

Names  ^  Use  of  '*Jr.'*  ^  Effect. 

Where  an  indictment  alleges  the  larceny  of 
a  cow  belonging  to  A.  B.,  and  the  proof 
showed  it  to  belong  to  A.  B.,  Jr.,  there  is  no 
fatal  variance;  the  addition  of  "Jr."  to  a 
name  being  a  mere  matter  of  description. 

[See  note  at  end  of  this  case.] 

Indietmeiit  —  Variance  —  Materiality. 

Although  proof  of  ownership  of  a  stolen 
cow  in  A.  B.,  Jr.,  is  deemed  a  variance  from 
an  indictment  alleging  ownership  in  A.  B.,  it 
is  not  ground  for  reversal  under  Comp.  St. 
1910,  §  6166,  prohibiting  acquittal  on  the 
ground  of  variance  unless  material. 

Criminal  Law  —  ETidenoe  —  Refusal 
to  Come  to  State  without  Requisi- 
tion. 

In  a  prosecution  for  larceny  of  a  cow,  ad- 
mission of  evidence  that  defendant  refused 
to  come  to  the  state  without  requisition  and 
was  arrested  and  confined  in  another  state 
pending  requisition  is  error,  since  it  was  his 
right  so  to  do,  and  would  not  show  guilt  or 
guilty  conscience. 

Same. 

In  a  prosecution  for  larceny  of  a  cow,  ex- 
clusion of  defendant's  explanation  of  his  re- 
fusal to  come  to  the  state  without  requisi- 
tion, after  admission  of  evidence  showing 
such  refusal  and  his  arrest  on  account  there- 
of, is  error. 

Witnesses  —  Examination  —  Leading 
Questions. 

In  a  prosecution  for  larceny  of  a  cow,  on 
the  issue  of  defendant's  possession  of  a  cow 
branded  and  owned  by  another,  it  is  error  to 
permit  a  detective  to  be  asked  whether  he 
saw  in  defendant's  possession  cattle  branded 
NXN,  that  being  leading,  and  no  reason  for 
leading  the  witness  beiog  assigned. 
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Trial  ^  Motion  to  Strike  Out  ^  Mo- 
tion  Too   Broad. 

In  a  prosecution  for  larceny  of  a  cow  it 
is  not  error  to  overrule  a  motion  to  strike  all 
the  testimony  of  a  witness  on  the  ground  of 
irrelevancy,  incompetency,  and  irresponsive- 
ness  to  issues,  where  some  portions  of  it  were 
relevant  and  competent. 

Instructions   As  to  Duty  of  Jurors  to 
Consult  and  Deliberate. 

In  a  prosecution  for  larceny  an  instruction 
that  it  is  the  duty  of  each  juryman  to  give 
careful  consideration  to  the  views  his  fellow 
jurymen  present  upon  the  testimony,  that  he 
should  not  shut  his  ears,  and  stubbornly 
stand  upon  the  position  he  first  takes,  and 
that  it  should  be  the  object  of  all  jurors  to 
arrive  at  a  common  conclusion,  and  to  delib- 
erate together  with  calmness,  and  that  it 
was  their  duty  to  agree  upon  a  verdict,  if 
that  was  possible,  is  not  erroneous,  thoug]^  it 
failed  to  state  that  the  verdict  should  be 
that  of  each  juror,  and  should  be  considered 
with  candor. 

Error  to  District  Court,  Goshen  county: 
Mentzeb,  Judge. 

Criminal  action.  Frank  Harris  convicted 
of  grand  larceny  and  brings  error.  The 
facts  are  stated  in  the  opinion.     Revebsed. 

Donzelma/nn  d  Howell  for  plaintiff  in  error. 
D.  A.  Preston  for  defendant  in  error. 

[491]  Potter,  C  J. — ^Frank  Harris  was 
convicted  of  the  crime  of  grand  larceny  in 
the  district  court  sitting  in  and  for  Goshen 
County,  upon  an  information  charging  him 
with  stealing  one  head  of  neat  cattle  of  the 
value  of  $35,  the  property  of  Curtis  E. 
Griffin.  A  motion  for  new  trial  was  duly 
filed  and  overruled,  the  ruling  thereon  ex- 
cepted to,  and  the  case  is  here  on  error. 

1.  A  preliminary  question  is  raised  upon 
exceptions  to  the  proceedings  and  order  of 
the  district  court  amending  [492]  the  bill 
of  exceptions  after  the  term  at  which  it  was 
allowed  and  signed,  and  after  it  had  been 
filed  in  this  court.  The  bill  was  ordered  re- 
turned to  the  district  court,  on  the  applica* 
tion  of  the  Attorney  General,  for  the  pur- 
pose of  allowing  a  motion  to  amend  it  to  be 
made  and  heard  in  that  court,  but,  following 
our  usual  practice  when  g^ranting  such  an 
application,  without  then  finally  deciding  as 
to  the  sufficiency  of  the  showing  to  authorize 
the  proposed  amendment  (See  Wheatland 
Stockgrowers'  Bank  of  Wheatland  v.  Gray,  22 
Wyo.  482,  144  Pac.  294. )  Upon  a  hearing  in 
the  district  court  an  order  was  entered  amend- 
ing the  bill  so  as  to  correct  what  is  claimed 
to  have  been  a  mere  clerical  mistake  in  tran- 
scribing from  the  notes  of  the  official  court 
reporter  parts  of  the  testimony  describing 
a  certain  brand  as  observed  on  the  animal 
alleged  to  have  been  stolen,  or  as  used  by 


the  alleged  owner  of  such  animal  to  mark 
and  identify  his  cattle,  and  other  parts  re- 
ferring by  name  or  description  to  that  brand. 
It  was  sought  by  the  prosecution  to  prove 
the  larceny  by  testimony  describing  the  brand 
on  an  animal — a  two-year-old  steer — observed 
at  one  time  in  the  defendant's  pasture  and 
afterwards  in  his  immediate  possession,  to- 
gether with  evidence  as  to  the  ownership  of 
the  brand.  This  brand  was  referred  to  by 
description  several  times  in  the  testimony, 
either  in  a  question  propounded  to  a  witness 
or  in  his  answer.  And  at  every  place  but 
one  in  the  official  typewritten  transcript  of 
the  testimony  incorporated  in  the  bill,  where 
the  brand  appears  to  have  been  mentioned 
by  name  or  description,  it  was  designated  as 
N — X — ^N.  The  single  exception  was  in  tran- 
scribing the  answer  of  the  witness  Curtis  E. 
Griffin,  Jr.,  to  the  question,  "What  brand  do 
you  use?"  Tliat  answer  appeared  in  such 
transcript  as  "X— N— X." 

Such  a  delineation  of  a  brand  would  usual- 
ly indicate  the  use  of  a  horizontal  line  or 
mark  between  the  letters  as  a  part  of  the 
brand,  for  it  is  a  matter  of  common  knowl- 
edge in  this  state  that  such  a  mark  forms  a 
part  of  many  cattle  brands,  and  is  generally 
spoken  of  or  referred  to  in  that  connection 
as  a  "bar."     Hence  the  ordinary  verbal  de- 
scription of  the  brands  set  out  in  the  tran- 
script as  ab<yve  would  [493]  be,  respectively: 
N  bar  X  bar  N,  and  X  bar  N  bar  X.     But 
the  brand  o^ned  by  Curtis  E.  Griffin,  Jr.. 
who  the  prosecution  claimed  was  the  owner 
of  tlie  alleged  st4»len  animal,  was  shown  by 
the  record  proof  to  be  NXN,  without  any 
mark  or  character  between  the  letters.     This 
discrepancy  in  the  evidence  as  shown  by  the 
bill  was  pointed  out  in  the  brief  of  plaintiff 
in  error  and  urged  as  a  ground  for  the  con- 
tention that  the  evidence  was  insufficient  to 
sustain  the  verdict.     Thereup<Hi  the  applica- 
tion was  made  to  withdraw  the  bill  for  the 
purpose  of  amendment,  it  being  allied   in 
support   thereof   that   the  use   of   a   '*dash*' 
separating  the  letters  of  the  brand  was  an 
error  in  transcribing  the  reporter's  notes  and 
misrepresented    the   testimony   describing  or 
mentioning  the  brand.     On   the  hearing   of 
the  motion  to  amend  the  bill  in  the  district 
court  the  official   court  reporter  was   sworn 
as  a  witness  and  permitted  to  produce  and 
explain  his  shorthand  notes  of  the  trial  re- 
specting such   brand,   over  the  objection   of 
defendant's  counsel,  and  upon  comparing  the 
transcript  aforesaid  with  his  notes  he  teMi- 
fied   in  substance  that  where  X — N — X   ap- 
peared in  the  transcript  as   the  answer   of 
Curtis  E.  Griffin,  Jr.,  to  the  question,  •'What 
brand  do  you  use?"  it  was  a  typographical 
error,  for  his  notes  show  that  answer  to  have 
been   NXN,   and   that   at  every  other   place 
in  the  transcript  where  N — ^X — ^N  appeared 
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liis  notes  showed  NXN;  that  by  his  system 
of  reporting^  the  letter  N  is  indicated  by  a 
short  horizontal  line  and  the  letter  X  the 
same  as  ordinarily  written;  that  in  noting 
a  brand  containing  a  "bar"  separating  let- 
ters he  usually  wrote  out  the  letters  as  in 
^*long-hand"  with  a  "bar"  between  them,  but 
that  in  this  ease  he  had  NXN  in  shorthand, 
without  any  character  showing  a  "bar."  The 
shorthand  notes  were  admitted  in  evidence 
over  defendant's  objection,  showing  that  in 
the  several  places  referred  to  the  notation  of 
the  brand  was  — X — ,  indicating,  as  ex- 
plained by  him,  NXN.  He  explained  the 
«rror  in  the  transcript  by  stating  that  he 
had  dictated  from  his  notes  by  using  an 
Edison  Business  Phonograph,  from  which  they 
were  transcribed  by  an  assistant,  who 
erroneously  "placed  a  dash  [494]  between 
the  letters  presumably  to  separate"  them. 
An  order  was  entered  amending  the  bill  by 
substituting  NXN  for  X — N — X  in  the  one 
place  aforesaid  where  the  designation  of  the 
brand  appeared,  and  for  N — X — N  in  the 
other  places  where  the  brand  was  transcribed 
in  that  form. 

No  evidence  was  offered  to  dispute  the 
showing  made  by  the  reporter's  notes  or  his 
explanation  thereof,  but  the  admission  of  the 
evidence  was  objected  to  as  incompetent  and 
inadmissible  for  the  reason  that  the  notes 
were  not  a  part  of  the  record  in  the  cause 
nor  proper  to  be  consulted  in  considering  the 
TTotion  to  amend,  and  further  that  the  pro- 
posed amendment  substantially  changed  the 
^defense  by  a  change  in  the  substance  of  the 
testimony  as  shown  by  the  bill.  And  it  is 
here  contended  that  the  reporter's  notes  do 
not  constitute  a  proper  record,  minute  or 
memorandum  upon  which  to  base  an  amend- 
ment to  a  bill  of  exceptions.  Such  notes  are 
held  in  Illinois  to  constitute  data  upon 
which  the  court  may  act,  unless  the  reporter 
is  not  required  by  law  to  take  notes  of  the 
particular  matter  to  which  the  proposed 
amendment  relates.  (Chicago,  etc.  R.  Co.  v. 
Walsh,  150  III.  607,  37  N.  E.  1001 ;  Sullivan 
V.  Eddy,  154  III.  199,  40  N.  E.  482;  Hubbard 
V.  People.  197  III.  15,  «3  N.  E.  1076 ;  Central 
School  Supply  House  v.  Hirschy,  106  111. 
App.  258.)  And  in  Missouri,  where  the 
stenographer's  notes  of  the  trial  filed  with 
the  clerk  were  held  to  fall  short  of  supplying 
the  facts  to  justify  the  amendment,  the  right 
to  refer  to  them  for  the  purpose  does  not 
seem  to  have  been  questioned.  (Jackson  v. 
Fulton,  87  Mo.  App.  228.)  In  this  state  the 
stenographic  notes  of  the  reporter  are  not 
required  to  be  filed  with  the  papers  in  the 
case  or  in  the  clerk's  office,  and  we  suppose 
they  are  not  usually,  if  ever,  so  filed;  but 
the  reporter,  who  is  a  regularly  appointed 
and  sworn  officer  of  the  court  under  the  stat- 
ute with  the  title  of  "official  court  reporter" 
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(Comp.  Stat.  1910,  Sees.  940-948)  is  required 
to  "remain  in  attendance  on  the  court,  and  take 
full  stenographic  notes  in  cases  tried  during 
said  attendance,  of  all  testimony  or  ad- 
missions made  by  either  side,  objections  to  the 
introduction  of  testimony,  the  ruling  of  tlie 
court  thereon,  [495]  the  exceptions  taken 
thereto,  and  such  other  proceedings  as  the 
court  may  direct,"  and  also  to  preserve  said 
stenographic  notes  and  furnish  a  transcript 
thereof  to  any  person  having  ^  an  interest 
therein,  upon  payment  of  the  prescribed  fees. 
(Sec.  942.)  It  is  further  declared  that  he 
shall  be  the  clerk  and  stenographer  of  the 
judge.  (Sees.  942,  945.)  And  that  all  tran- 
scripts of  evidence  and  proceedings  written 
out  and  certified  to  by  the  reporter  shall  be 
received  as  prima  facie  evidence  of  the  facts, 
testimony  and  proceedings  set  forth  in  the 
transcript,  when  there  is  attached  thereto 
a  certificate  of  the  clerk  of  the  court  that 
the  person  certifying  to  the  transcript  is  the 
official  reporter  of  said  court.     (Sec.  944.) 

In  view  of  these  statutory  provisions  the 
ground,  if  any,  upon  which  it  might  prop- 
erly be  held  that  the  notes  of  the  reporter 
constitute  sufilcient  data  in  themselves,  or 
when  explained  by  the  reporter,  to  author- 
ize the  amendment  of  a  bill,  would,  no  doubt, 
be  that  they  stand  in  the  place  of  the  notes 
or  memoranda  formerly  made  by  the  judge 
during  a  trial  as  an  aid  to  his  recollection, 
and,  therefore,  entitled  to  the  same  consid- 
eration for  the  purpose  Of  amending  a  record 
of  the  proceedings.  That  seems  to  be  the 
ground  upon  which  the  reporter's  notes  are 
held  proper  to  be  consulted  for  such  purpose 
in  Illinois,  as  explained  in  the  case  of  Chi- 
cago, etc.  R.  Co.  V.  Walsh,  supra.  In  tliat 
caee  it  is  said  that  the  keeping  of  minutes 
of  the  proceedings  by  the  trial  judge  has 
largely  fallen  into  disuse,  for  the  reason 
that  the  more  accurate  and  reliable  mode 
had  been  adopted  of  keeping  full  stenographic 
notes  of  what  occurs  on  the  trial  by  a  sworn 
officer  charged  with  the  special  duty  of  mak- 
ing such  notes  and  true  transcripts  thereof, 
which,  while  not  conclusive  upon  the  court, 
are  presumed  to  be  correct  until  questioned 
and  the  contrary  is  made  to  appear,  and  are 
ordinarily  accepted  and  acted  upon  as  the 
most  reliable  means  of  information  attain- 
able; and  that,  "the  rule  permitting  the 
same  judge,  at  a  subsequent  term  of  the 
court,  to  amend  the  record  by  notes  or  mem- 
oranda made  by  himself  during  the  trial, 
applies  with  equal,  if  not  greater,  force  to 
the  [496]  transcript  of  the  evidence  thus 
made  and  preserved,"  that  "every  element 
of  accuracy  and  certitude  in  the  one  is 
inherent  in  the  other,  while  there  is  added, 
in  the  stenographic  notes,  fullness  and  com- 
pleteness of  detail  impossible  of  attainment 
in  memoranda  kept  by  the  judge." 
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In  that  case  the  transcript  of  the  notes 
was  consulted  and  upon  the  recitals  thereof 
a  bill  of  exceptions  was  amended  so  as  to 
show  that  it  contained  all  the  evidence  of- 
fered or  introduced  in  the  case.  But  we 
find  it  unnecessary  in  this  case  to  determine 
whether  or  not  the  official  reporter's  steno- 
graphic notes  are  alone  sufficient  to  author- 
ize a  bill  to  be  amended  with  respect  to 
testimony  claimed  to  have  been  inaccurately 
transcribed  and  inserted  in  the  bill,  or 
whether  such  notes  may  be  alone  relied  on 
as  authority  for  amending  a  bill  in  any  other 
particular.  We  perceive  no  reasonable  objec- 
tion, upon  a  motion  to  -amend  a  bill,  to  a 
consideration  of  the  notes  with  the  sworn 
testimony  of  the  reporter  explaining  the 
same,  in  connection  with  other  corroborative 
evidence  found  in  the  record  itself;  and  there 
is  evidence  in  the  bill  itself  in  this  case, 
upon  which  the  court  might  have  acted,  and 
we  may  assume  that  it  acted  at  least  in  part, 
which,  in  our  opinion,  not  only  corroborates 
the  notes  aa  explained  and  read  by  the  re- 
porter in  giving  his  testimony,  but  would  be 
sufficient  to  justify  the  order  amending  the 
bill.  It  appears  in  the  transcript  of  the 
testimony  a,s  incorporated  in  the  bill  that 
counsel  for  the  prosecution  offered  in  evi- 
dence the  "Official  Brand  Book  of  the  State 
of  Wyoming''  appear  to  have  been  published 
in  1913,  and  issued  by  the  State  Board  of 
Live  Stock  Commissioners  to  show  all  the 
brands  on  cattle,  horses,  mules,  asses,  and 
sheep,  recorded  up  to  October  11,  1912,  under 
the  provisions  of  the  act  approved  February 
18,  1909,  and  particularly  page  76  of  said 
book  "showing  the  brand  N — X — ^N  to  be  in 
the  name  of  C.  E.  Griffin,  Jr.,"  which  book 
was  apparently  admitted,  for  the  transcript 
recites,  after  it  had  been  identified  by  a 
witness,  over  defendant's  objection,  that  the 
book  was  then  marked  as  "Prosecution's  Ex- 
hibit 'A,'  and  is  hereto  attached  and  madd 
a  part  hereof."  [497]  Following  that  offer, 
as  shown  by  the  transcript  in  the  bill  im- 
mediately following  the  above  recital  as  to 
the  brand  book,  the  prosecution  offered  in 
evidence  a  certificate  of  the  secretary  of  the 
State  Board  of  Live  Stock  Commissioners 
under  the  seal  of  the  board,  "certifying  that 
the  brand  N — X — N  is  the  property  of  C.  E. 
Griffin,  Jn,"  and  the  same  was  admitted  over 
defendant's  objection.  But  in  both  the  book 
and.  certificate  the  brand  as  printed  and  pub- 
lished in  the  one  and  certified  to  in  the  other 
is  NXN.  It  is  hardly  conceivable  that  in 
offering  this  documentary  evidence  of  the 
ownership  of  the  NXN  brand  counsel  would 
have  orally  referred  to  it  as  N  bar  X  bar  N, 
or  that  either  the  book  or  certificate  would 
have  been  admitted  in  evidence  if  not  cor- 
responding as  to  the  brand  with  that  de- 
scribed in  the  testimony  identifying  the  ani- 


mal alleged  to  have  been  stolen,  and  it  would 
not  be  an  unreasonable  deduction  from  the 
discrepancy  respecting  the  brand  between  the 
recital  of  the  offer  and  the  evidence  referred 
to  that  the  line  between  the  letters  was  not 
intended  to  represent  a  "bar"  as  part  of  the 
brand  mentioned  by  counsel,  but  merely  as 
a  dash  to  separate  the  letters  which  had  been 
named  as  composing  the  brand.  Henoe  this 
part  of  the  transcript  strongly  tends  to  ex- 
plain what  was  intended  by  the  "dash"  in 
the  other  places  in  the  transcript  in  connec- 
tion with  the  same  letters  when  showing  the 
brand  testified  or  referred  to. 

An  equally  strong  indication  of  the  error 
in  the  transcript  in  this  respect  is  shown  by 
the  motion  for  new  trial  filed  by  the  defend- 
ant, wherein  it  is  alleged  that  the  court  erred 
in  admitting  in  evidence  the  said  certificate 
of  the  secretary  of  the  Board  of  Live  Stock 
Commissioners,  "certifying  that  the  brand 
N — ^X — ^N  is  the  property  of  C.  E.  GriflSn, 
Jr."  This  is  dearly  a  mistake  as  to  the 
brand  certified  to,  if,  as  contended,  a  brand 
so  represented  is  to  be  read  and  understood 
as  N  bar  X  bar  N.  This  is  not  alL  The 
instructions  given  to  the  jury  and  signed 
by  the  trial  judge,  who,  it  omy  be  said  in 
passing,  also  presided  at  the  hearing  on  the 
motion  to  amend  the  bill,  contain  references 
[498]  to  the  brand  showing  what  the  court 
then  understood  it  to  be  as  stated  by  the 
witnesses  describing  it>  or  referred  to  in  the 
testimony.  In  one  instruction  (No.  9)  the 
following  appears:  "If,  therefore,  yon  find 
.  .  .  that  the  defendant  did  take  or  drive 
away  the  steer  of  Curtis  E.  Griffin,  branded 
NXN,  with  intent  to  steal  the  same,"  etc.. 
and  in  another  (No.  10)  appears  the  fol- 
lowing : 

"Proof  has  been  offered  that  Curtis  E. 
Griffin  was  the  owner  of  the  brand  NXX 
and  that  the  adoption  and  use  thereof  was 
during  the  time  covered  in  the  information. 
.  .  .  If  you  find  that  the  steer  in  ques* 
tion  was  branded  NXN,  then  the  said  Curtis 
£.  Griffin  was  prima  facie  the  owner  of  said 
animal." 

There  was  no  i^vidence  of  any  other  brand 
on  the  particular  fi^imal  than  the  one  men- 
tioned in  that  instruction,  unless  the  testi- 
mony as  originally  transcribed  and  found  ia 
the  bill  is  to  be  taken  as  showing  the  brand 
to  have  been  described  as  N  bar  X  bar  N. 
The  defendant  testified  that  there  was  bo 
brand  on  the  animal  sought  to  be  identified 
by  the  prosecution  as  the  one  seen  in  his 
possession  and  claimed  to  belong  to  the  said 
Griffin.  Also,  in  instruction  No.  14  it  was 
said  that  the  word  "Junior"  is  no  part  of 
the  name  of  the  person,  but  is  used  merdy 
as  matter  of  description,  and  '^that  the  omis- 
sion thereof  in  the  information,  in  alleging 
the  ownership  of  the  one  head  of  neat  cattle. 


HARRIS  ▼.  STATE* 

25  Wyo,  487. 


1206 


branded  NXN,  io  be  in  Curtis  £.  Griffin 
instead  of  Curtis  £.  Griffin,  Jr.,  is  imnia- 
terial." 

There  are  also  references  to  this  brand  in 
the  testimony,  as  shown  by  the  bill,  which 
disclose  that  the  brand  mentioned  must  have 
been  NXN.  For  example,  on  the  direct  ex- 
amination of  Curtis  E.  Griffin,  Jr.,  the  first 
witness  called  by  the  prosecution,  he  was 
asked  as  above  stated,  ''What  brand  do  you 
use?"  The  answer  was  transcribed  in  the 
bill  as  "X — N — ^X."  On  his  cross-examina- 
tion he  was  asked  this  question:  'Now,  who 
is  the  owner  of  this  N—X— N  brand?"  This 
question  was  clearly  intended  to  refer  to  the 
brand  which  the  witness  had  testified  was 
used  by  him,  and  it  tends,  at  least,  to  show 
that  his  answer  describing  the  [499]  brand 
used  by  him  was  mistakenly  transcribed  as 
above,  and,  with  the  answer  thereto  and  the 
next  two  succeeding  questions  and  answers 
shows  that  the  registered  brand  NXN  was 
the  one  referred  to.  The  answer  to  the  ques- 
tion as  to  the  ownership  of  the  brand  was, 
"Curtis  E.  Griffin,  Jr."  Then  follow  these 
questions  and  answers: 

"Q.  It  is  registered  in  that  name?  A. 
Yes,  sir.  Q.  And  it  is  known  all  over  the 
country  as  being  owned  by  you  as  Curtis  E. 
Griffin,  Jr.,  that  brand?     A.     Yes,  sir." 

It  does  not  appear  that  any  brand  except 
NXN  was  registered  in  the  name  of  said 
witness.  We  think  it  must  be  held  that 
the  bill  was  properly  amended. 

2.  As  authorized  by  statute,  the  prosecu- 
tion sought  to  identify  the  animal  alleged 
to  have  been  stolen  by  the  brand  thereon 
and  to  prove  ownership  by  showing  the  own- 
ership  of  such  brand.  The  statute  (Comp. 
Stat.  1910,  Sec.  6177)  declares  that  proof 
of  the  brand  thereon  shall  be  deemed  suffi- 
cient to  identify  all  classes  of  live  stock, 
and  proof  of  the  ownership  of  such  brand 
shall  be  prima  facie  evidence  of  the  owner- 
ship of  such  live  stock.  And  by  the  act  of 
1913  (Laws  1913,  €h.  126)  amending  Section 
2602,  Compiled  Statutes,  a  certified  copy  of 
a  recorded  brand  issued  by  the  secretary  of 
the  State  Board  of  Live  Stock  Commissioners 
is  made  admissible  as  prima  facie  evidence 
of  the  ownership  of  an  animal  bearing  such 
brand,  and  it  is  declared  that  such  certifi- 
cate shall  be  taken  as  evidence  of  ownership 
in  all  suits  at  law  or  in  equity,  or  in  any 
criminal  proceedings,  when  the  title  to  the 
animal  is  involved,  or  proper  to  be  proved, 
when  such  claim  is  sustained  and  corrobo- 
rated by  other  evidence.  And  such  a  certifi- 
cate was  introduced  in  evidence  showing  that 
Curtis  E.  Griffin,  Jr.,  was  the  owner  of  the 
brand  on  the  animal  identified  thereby  by  the 
witnesses  produced  by  the  prosecution  for 
that  purpose.  But  Curtis  E.  Griffin  having 
been  named  in  the  information  as  the  owner. 


it  is  contended  that  the  proof  of  ownership 
in  Curtis  £.  Griffin,  Jr.,  constituted  a  fatal 
variance,  and  that  the  court  erred  in  giving 
the  fourteenth  instruction,  above  referred  to, 
stating  in  substance  that  the  [500]  word 
"Junior"  is  no  part  of  the  name  of  a  per- 
son, that  its  omissicm  in  alleging  the  name 
of  the  owner  was  immaterial,  and  that  the 
information  sufficiently  alleged  ownership  in 
the  person  generally  known  as  Curtis  £. 
Griffin,  Jr. 

It  appeared  that  there  were  two  persons 
named  Curtis  £.  Griffin,  uncle  and  nephew, 
who  each  owned  cattle  ranging  in  the  same 
locality;  the  cattle  of  the  elder  Griffin  being 
branded  UB  and  those  of  his  nephew  NXN. 
That  the  nephew  had  lived  .with  his  uncle 
after  his  father's  death,  which  occurred  four- 
teen years  before  the  time  of  the  trial,  and 
file  uncle  had  been  his  guardian  until  he 
became  of  age  and  after  that  looked  after 
his  business,  because,  as  the  uncle  testified, 
he  was  incapable  of  doing  so  himself.  That 
the  nephew  usually  affixed  "Junior,"  or  its 
abbreviation,  to  his  name  to  distinguish  him 
from  his  uncle,  and  that  he  signed  papers 
and  was  generally  known  by  that  name. 

It  is  a  well  settled  rule  that  the  addition 
of  "Junior"  to  a  name  is  a  mere  matter  of 
description  and  constitutes  no  part  of  the 
name;  and  it  is  generally  held  that  no  ma- 
terial variance  results  where  &  name  is 
averred  in  an  indictment  or  information  with 
such  addition  and  the  name  is  given  in  the 
proof  without  it,  or  where  the  averment  is 
without  the  addition  and  it  appears  in  the 
proof  that  the  person  signs  his  name  and  is 
known  with  it.  (State  v.  Weare,  38  N.  H. 
314;  Allen  v.  State,  62  Ind.  486;  State  v. 
Dankwardt,  107  la.  704,  77  N.  W.  496;  State 
V.  Best,  108  N.  C.  747,  12  S.  E.  907.)  But 
counsel  for  plaintiff  in  error,  in  support  of 
his  contention,  cites  the  case  of  State  v. 
Vittum,  9  N.  H.  619,  wherein  it  was  held 
that  on  the  trial  of  a  woman  charged  with 
having  committed  adultery  with  one  Levi 
Wallace,  evidence  showing  that  she  had  com- 
mitted adultery  with  Levi  Wallace,  Jr.,  was 
inadmissible,  it  appearing  that  there  were 
in  the  town  where  the  crime  was  alleged  to 
have  been  committed  two  persons  of  the  same 
name,  father  and  son,  and  that  the  latter 
used  the  addition  of  "Jr."  to  his  name  to 
distinguish  him  from  his  father.  The  court, 
in  that  case,  based  its  conclusion  upon  the 
general  presumption  that  when  father  and 
son,  or,  as  has  been  [501]  held,  two  persons 
not  father  and  son,  have  the  same  name, 
the  elder  is  intended  by  the  use  of  the  name 
without  addition.  (See  29  Cyc.  268;  1 
Whart.  Cr.  Ev.  (10th  Ed.)  Sec.  100.)  But 
it  is  universally  held  that  such  presumption 
may  be  overcxnne  by  evidence  identifying  the 
younger  person  as  the  one  intended,  and  we 
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think  a  more  reasonable  view  of  the  matter 
is  found  in  other  cases  in  conflict  with  the 
one  cited.  It  was  held  in  Rex  v.  Peace,  3 
B.  &  Aid.  (Eng.)  679,  6  E.  C.  L.  384,  that 
upon  an  indictment  charging  an  assault  upon 
the  person  of  Elizabeth  Edwards  it  was  suffi- 
cient to  prove  an  assault  committed  upon 
one  bearing  that  name,  although  there  were 
two  persons  of  tlie  sai»e  name,  mother  and 
daughter,  and  the  proof  was  of  an  assault 
upon  the  daughter.     The  court  said: 

"The  crime  charged  in  the  indictment  has 
been  proved.  For  it  is  stated,  that  the  de- 
fendant committed  an  assault  on  Elizabeth 
Edwards,  and  that  has  been  proved.  It  is 
not  absolutely  necessary  that  tiie  indictment 
should  specifically  describe  the  individual  on 
whom  the  assault  was,  for  otherwise,  an  in- 
dictment would  be  bad,  which  charged  that 
the  assault  was  committed  on  a  person  to 
the  jurors  unknown.  The  question  here  is, 
not  whether  the  party  assaulted  has  been 
rightly  described,  but  who  the  party  is  who 
is  described  in  the  indictment  as  having  been 
assaulted.  Here  that  is  sufficiently  proved. 
The  objection,  therefore,  is  not  sustainable." 

In  State  v.  Grant,  22  Me.  171,  an  indict- 
ment for  larceny  charged  the  stealing  of  a 
trunk  and  money,  "the  property  of  one  Euse- 
bius  Emerson  of  Addison  in  the  Countv  of 
Washington."  The  proof  was  that  there  were 
in  the  town  named  two  persons  named  Euse- 
bins  Emerson,  father  and  son,  and  that  the 
trunk  and  money  was  the  property  of  the 
son,  who  usually  wrote  his  name  with 
"Junior"  attached  to  it.  The  trial  court, 
over  the  defendant's  objection,  instructed  the 
jury  that  junior  was  no  part  of  a  name,  and 
that  the  son,  if  his  testimony  was  believed, 
had  such  property  or  interest  in  Uie  articles 
stolen  as  sustained  the  allegation  of  owner- 
ship. A  conviction  was  sustained.  The  ap- 
pellate [502]  court  referred  to  the  ordinary 
presumption  and  the  rule  permitting  it  to 
be  removed  by  proof,  and,  after  quoting  from 
the  opinion  in  the  case  of  Rex  v.  Peace, 
supra,  said:  "Excepting  the  difference  in 
crimes,  that  language  is  applicable  to  this 
case."  And  in  Teague  v.  State,  144  Ala. 
42,  40  So.  312,  where  one  was  indicted  for 
an  assault  with  intent  to  murder  W.  T. 
Loard,  and  convicted,  it  appeared  that  a 
father  and  son  of  the  same  name  lived  in 
the  same  community,  and  that  the  assault 
was  upon  the  son.  It  was  held  that  a  mo- 
tion to  quash  the  indictment  on  the  ground 
of  a  variance  was  properly  overruled,  and 
also  that  the  trial  court  properly  refused  an 
instruction  to  the  effect  that  if  the  person 
assaulted  was  shown  to  have  been  W.  T. 
Loard,  Jr.,  and  there  was  another  person  in 
the  same  locality  by  the  name  of  W.  T. 
Loard,  and  that  the  two  are  father  and  son, 
then  the  defendant  should  be  acquitted. 


In  Com.  V.  Parmenter,  101  Mass.  211,  an 
indictment  for  breaking  and  entering  a  build- 
ing and  stealing  therefrom  certain  alleged 
personal  property,  named  one  of  the  owners 
of  the  building  as  "William  Read  the  second 
of  the  name,*'  and  one  of  the  owners  of  the 
stolen  property  as  "William  Read  the 
younger  of  that  name."  It  appeared  Ib  the 
proof  that  one  of  the  owners  of  the  building 
and  property  was  usually  called  Williaon 
Read,  Jr.,  but  never  called  "second."  It  wa» 
held  that  the  indictment  was  sufficient,  and 
that  there  was  no  variance ;  the  court  saying : 
"The  terms  of  the  description  constitate  no 
part  of  the  name,  but  are  used  for  the  mere 
purpose  of  designation  and  distinction.'* 
Citing  that  case  and  State  v.  Grant,  supra, 
among  others,  it  is  said  in  Bishop's  New 
Criminal  Procedure  (2d  ed.),  in  Section 
718,  that  in  alleging  the  name  of  the  owner 
of  the  stolen  goods,  when  charging  larceny, 
an  addition  to  the  name  is  mere  surplusage. 
And  the  addition  of  "Esquire"  to  the  name 
of  the  alleged  owner  in  an  indictment  for 
larceny  was  held  to  be  mere  surplusage,  it 
appearing  that  the  person  of  the  name  al- 
leged and  who  owned  the  goods  was  not  an 
esquire  or  entitled  to  that  rank,  and  an  ob- 
jection on  [5031  the  ground  of  variance  was 
overruled.  (Rex  v.  Ogilvie,  2  C.  &  P.  230, 
12  E.  C.  L.  103.) 

The  fact  that  the  brand  was  recorded  In 
the  name  of  the  nephew  with  the  addition 
of  "Jr."  can  make  no  difference,  we  think. 
in  tiie  application  of  the  general  rule,  since 
it  is  clear  that  such  addition  was  so  used 
as  matter  of  description  to  distinguish  the 
owner  from  the  elder  Griffin,  the  uncle,  much 
the  same  as  a  designated  place  of  residence 
or  postoffice  address  might  be  ueed  for  the 
purpose,  if  the  two  persons  of  the  same  name 
are  not  living  togetJier  or  at  the  same  place. 
But  if  a  variance  should  be  conceded  it  could 
not  be  held  to  be  a  ground  for  reversal,  for 
the  statute  provides  that  any  variance  be- 
tween an  indictment  or  information  and  the 
evidence,  in  the  name  or  other  description 
whatever  of  any  person  therein  named  or 
described,  shall  not  be  deemed  ground  for  an 
acquittal  of  a  defendant,  unless  the  court 
before  which  the  trial  shall  be  had  shall  find 
that  such  variance  is  material  to  the  merits 
of  the  case  or  may  be  prejudicial  to  the 
defendant.  (Comp.  Stat.  1910,  Sec.  6166.) 
And  it  is  said  to  be  the  modem  rule  that 
a  variance  in  names  is  not  now  regarded  as 
material,  unless  it  ^)pears  to  the  court  that 
the  jury  was  misled  by  it,  or  some  substan- 
tial injury  is  done  to  the  accused,  such  as 
that,  by  reason  thereof,  he  was  unable  in- 
telligently to  make  his  defense,  or  he  was 
exposed  to  the  danger  of  a  second  trial  on 
the  same  charge.  (1  Whart.  Cr.  £v.  (10th 
ed.)   Sec.  95.)     The  trial  court  did  not  £nd 
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the  yariaace,  if  any,  material  or  prejudicial. 
The  instruction  should  probably  be  under- 
stood as  indicating  that  the  difference  be- 
tween the  information  and  the  proof  was  not 
regarded  as  a  variance  with  respect  to  the 
name,  but  it  waa  stated  that  the  omission 
of  the  descriptive  addition  in  alleging  the 
owner's  name  in  the  indictment  was  imma- 
terial, and  that  the  allegation  was  sufficient 
as  an  averment  of  ownership  in  the  person 
known  as  Curtis  E.  Griffin^  Jr.,  which  we 
think  equivalent,  in  effect,  to  finding  that 
the  difference  between  the  averment  and  the 
proof  was  neither  material  nor  prejudicial. 
And  such  a  finding  would  be  sustained  by 
the  record.  In  [504]  the  complaint  upon 
which  the  plaintiff  was  given  a  preliminary 
examination  the  animal  alleged  to  have  been 
stolen  was  described  as  branded  NXN,  and 
there  was  no  attempt  on  the  trial  in  the 
district  court  to  identify  an  animal  with  a 
different  brand  or  to  show  the  larceny  of  an 
animal  belonging  to  the  elder  GrijBte. 

3.  It  was  shown  by  the  testimony  for  the 
prosecution  that  the  range  of  the  cattle  of 
Curtis  E.  Griffin,  Jr.,  branded  as  aforesaid, 
was  in  Goshen  County,  in  this  state;  that  a 
certain  ranch  or  pasture  in  that  county,  re- 
feired  to  as  "Johnson's,"  was  located  in  that 
county  near  the  east  boundary  line  of  the 
county  and  state,  and  that  it  was  leased  and 
used  by  the  defendant,  though  it  was  not 
shown  that  he  lived  upon  it;  on  the  contrary, 
he  testified,  and  the  fact  is  not  disputed, 
that  at  the  time  in  question  he  lived  with 
his  family,  consisting  of  a  wife  and  six  chil- 
dren, in  the  town  of  Mitchell,  in  the  State 
of  Nebraska,  which,  we  understand,  is  situ- 
ated a  few  miles — ^probably  15  miles  or  there- 
abouts— east  of  the  Wyoming  line,  and  that 
he  had  resided  in  that  vicinity  since  1886. 
And  it  appears  that  he  kept  cattle  in  the 
pasture  aforesaid,  and  was  there  from  time 
to  time  to  look  after  or  gather  them.  A 
witness  for  the  prosecution  named  MeCarty, 
who,  it  appears,  had  been  employed  to  look 
after  cattle  with  certain  brands  and  see  that 
they  were  not  stolen,  testified  that  on  No- 
vember 20,  1912,  he  saw  in  said  pasture  a 
red  steer  with  a  white  face,  about  two  years 
old,  and  with  about  an  inch  of  its  tail 
"bobbed  or  chewed  off"  and  branded  NXN. 
The  same  witness  testified  that  on  January 
6,  1913,  he  saw  the  defendant  driving  some 
cattle  near  Mitchell,  in  Nebraska,  and  put 
one  of  them  in  certain  slaughter  pens  south 
of  that  town — a  red,  white  face,  muley  steer, 
two  years  old.  brand  NXN,  and  with  probably 
an  inch  of  its  tail  cut  off;  that  he  saw  tlie 
animal  killed  the  next  day  by  the  butcher, 
and  the  hide  salted  and  put  in  a  barrel; 
then  went  and  got  another  person,  who  also 
testified  for  the  prosecution,  and,  a  few  hours 
after  the  killing  of  the  steer,  they  took  the 
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hide  from  the  barrel.  That  hide  was  pro- 
duced at  the  trial.  [505]  The  one  who  had 
killed  the  animal  was  also  a  witness  for 
the  prosecution,  but  he  testified  that  he  did 
not  notice  the  brand  upon  it.  The  defendant 
testified  that  the  aninial  he  delivered  at  the 
slaughter  house  was  not  branded  NXN  or 
with  any  brand,  that  it  belonged  to  and  had 
been  raised  by  him,  and  that  on  the  day 
stated  he  brought  it  with  others — in  all 
eight  head — from  a  pasture  about  four  miles 
from  Mitchell.  He  also  testified  that  there 
had  not  been  any  NXN  cattle  in  the  pasture 
used  by  him  in  Wyoming. 

After  the  testimony  had  been  introduced 
by  the  prosecution  to  identify  the  animal, 
tending  to  show  its  possession  by  the  defend- 
ant, as  aforesaid,  the  prosecution  was  per- 
mitted, over  defendant's  objection,  to  intro- 
duce testimony  to  show  that  he  had  been 
arrested  and  confined  in  jail  in  Nebraska 
before  surrendering  himself  to  the  authori- 
ties of  this  state  for  trial.  And  it  is  con- 
tended that  serious  error  was  committed  in 
the  admission  of  such  testimony,  and  in  giv- 
ing an  instruction  based  upon  it.  Proper 
exceptions  were  preserved,  and  we  think  they 
must  be  sustained.  Jhe  evidence  seems  to 
have  been  offered  and  admitted  on  the  theory 
that  it  showed  resistance  or  avoidance  of  ar- 
rest on  the  defendant's  part,  but,  in  our 
opinion,  it  fails  to  do  so  within  the  meaning 
and  purpose  of  the  rule  permitting  such  fact 
to  be  shown.  It  appears  that  a  criminal 
complaint  charging  this  crime  was  filed  with 
a  justice  of  the  peace  in  Goshen  County  on 
January  7,  1913,  and  that  a  warrant  for 
defendant's  arrest  was  issued  on  the  same 
day  and  delivered  to  the  sheriff  of  that  coun- 
ty. The  warrant  was  introduced  in  evidence 
in  connection  with  the  testimony  aforesaid 
and  appears  to  have  been  endorsed  by  the 
sheriff  as  received  by  him  on  January  8, 
1913,  and  returned  on  January  11,  1913,  "not 
finding  said  defendant  in  the  County  of 
Goshen  nor  in  the  aforesaid  state."  And 
that  seems  to  be  the  only  return  upon  the 
warrant. 

The  sheriff,  having  been  called  and  sworn 
as  a  witness,  was  asked  what  he  did  while 
armed  with  the  warrant  in  attempting  to 
arrest  the  defendant.  Objection  was  inter- 
posed and  overruled,  and  the  witness  stated 
that  he  took  [506]  the  train  and  went  to 
Mitchell  with  the  warrant.  Thereupon  the 
direct  examination  of  the  witness  proceeded 
as  follows  (omitting  the  stated  grounds  of 
objection  and  the  exceptions  noted) : 

"Q.  Did  you  see  Frank  Harris  there  at 
Mitchell?  A.  I  did.  Q.  Wliat  conversation 
took  place  between  you  and  him  with  refer- 
ence to  this  warrant,  if  any?  Objected  to. 
Overruled.  A.  Well,  I  don't  know  as  there 
was  any  conversation,  but  he  asked  me  to 
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let  him  see  the  warrant.  Q.  Did  you  show 
it  to  him?  A.  I  did.  Q.  I  will  present 
jou  Exhibit  'C/  and  ask  you  if  this  was  the 
warrant  you  had  with  you  on  that  day?  A. 
It  is.  Q.  Is  that  the  warrant  which  you  ex- 
hibited to  him  at  his  request  there?  A.  Yes, 
sir.  Q.  You  may  state  what  he  said  to  you, 
if  anything,  with  reference  to  his  returning 
to  this  state  to  answer  this  warrant,  without 
requiring  you  to  extradite  him  from  the  State 
of  Nebraska?  Objected  to.  By  the  court: 
Overruled.  He  may  state  what  he  said.  A. 
He  said  he  wouldn't  come  into  the  State  of 
Wyoming  without  requisition  papers.  Q. 
Where  did  you  finally  get  the  defendant  when 
you  did  bring  him  back  into  the  State  of 
Wyoming?  A.  I  got  him  in  jail  at  Gering, 
Nebraska.  Q.  How  long  was  it  after  he  was 
arrested  and  refused  to  come  into  this  state 
without  requisition  papers  from  the  Governor 
of  Nebraska,  that  you  were  finally  able  to 
take  him  into  custody.  Objected  to.  By  the 
court.  He  may  answer.  A.  I  think  it  was 
about  six  days.  I  am  not  quite  sure  about 
the  number  of  days,  but  I  think  it  was  about 
six  days  that  they  were  in  Gering  until  I 
went  down  and  brought  them  back.  Q.  What 
proceedings  had  you  instituted,  or  caused  to 
be  instituted  in  the  meantime  looking  to  the 
extradition  of  the  defendant?  Objected  to. 
Overruled.  A.  Well,  they  phoned  and  said 
they  would  come  over  without  extradition 
papers.  Q.  Mr.  Harris  did?  A.  I  think 
you  called  me  up  first  from  Cheyenne  and 
said  they  would.  (Motion  to  strike  out  this 
answer  sustained.)  Q.  What  proceedings 
had  been  brought  in  the  State  of  Nebraska? 
A.  I  don't  know  as  I  know  what  proceedings. 
Q.  What  proceedings  were  brought  before 
[607]  Judge  Quiwy  over  in  Nebraska  at 
Mitchell?  Objected  to.  Overruled.  A.  They 
had  a  trial  before  Judge  Quiwy  in  Nebraska. 
Q.  State  whether  or  not  the  defendant  was 
thereafter  incarcerated  in  the  county  jail  at 
Gering?  Objected  to.  By  the  court:  He 
may  state,  if  he  knows  of  his  own  knowledge. 
A.  He  was.  Q.  Did  you  conduct  them  to 
jail  yourself?  A.  I  did.  Q.  You  may  state 
whether  or  not  anything  was  said  by  yon  to 
the  defendant  with  reference  to  your  inten- 
tion to  apply  to  the  Governor  of  Nebraska 
for  requisition  papers?  Objected  to.  Over- 
ruled. A.  Nothing  waa  said  that  I  know 
of.  Q.  Do  you  know  whether  Mr.  Harris 
was  advised  that  that  was  vour  intention, 
and  that  they  were  being  kept  in  jail  pend- 
ing your  application  for  requisition  papers? 
Objected  to.  Overruled.  A.  I  think  he  was 
advised.  Q.  How  long  had  the  defendant 
been  in  jail  before  you  were  advised  that  he 
would  surrender  without  the  formality  of 
requisition  papers?  Objected  to.  Overruled. 
A.    About  five  days." 

On   cross-examination   of   said   witness   it 
appeared  that  after  the  defendant  had  been 


put  in  jail  at  Gering,  which  we  understand 
to  be  the  county  seat  of  the  Nebraska  county 
in  which  the  town  of  Mitchell  is  situated, 
the  witness  came  back  to  Torrington,  in  this 
st^te,  the  county  seat  of  Goshen  County,  and 
remained  there  until  he  went  after  the  de- 
fendant about  five  days  later  and  brought 
him  to  Torrington ;  and  further  that  on  being 
arrested  the  defendant  attempted  to  get  into 
communication  with  an  attorney  named 
Wright  living  at  Scotts  Bluff,  in  the  same 
county,  but  who  was  found  not  to  be  at 
home,  and  then  an  attorney  who  assisted  in 
his  defense — ^Mr.  Morrow — ^was  employed,  and 
the  defendant,  after  remaining  in  jail  at 
Gering  five  days,  came  to  Wyoming  with  the 
sheriff  without  a  requisition. 

The  prosecuting  attorney  was  also  called 
as  a  witness  and  examined  with  reference  to 
the  defendant  having  been  in  jail  at  Gering, 
and  it  appears  from  his  testimony  that  the 
defendant  was  arrested  and  some  kind  of  a 
hearing  had  within  a  day  or  two  before  a 
magistrate  at  Mitchell,  whereupon  the  de- 
fendant was  taken  to  said  jail.  The  particu- 
lar [508]  nature  of  that  hearing  is  not  stat^ 
or  shown,  though  counsel  for  the  prosecuti*/n 
referred  to  the  matter  in  questioning  the  wit- 
ness as  a  hearing  upcm  a  "fugitive  from  jus- 
tice charge."  But  the  papers,  if  any,  upon 
which  the  hearing  was  had,  or  the  warrfint, 
if  any,  upon  which  the  defendant  was  ar- 
rested, other  than  the  one  above  mentioned, 
were  not  produced  or  offered  in  evidence,  noi 
the  commitment,  if  any,  upon  which  he  was 
lodged  aiid  kept  in  jail.  We  are,  therefore, 
compelled  to  assume  that  the  arrest  in  Ne- 
braska referred  to  was  upon  the  justice's 
warrant  issued  in  this  state,  and  the  defend- 
ant so  testified.  He  admitted  that  he  at 
first  refused  to  come  to  Wyoming  with  the 
sheriff,  giving  as  one  of  his  reaaons  that  he 
wanted  to  consult  his  attorney,  and  that  he 
took  steps  to  do  so  is  shown  also  by  the 
sheriff's  testimony.  He  offered  additional  ex- 
planation, but  it  was  excluded  by  the  court. 
The  defendant  further  testified  that  his  ar- 
rest was  by  the  sheriff  of  the  Nebraska  coun- 
ty who  then  turned  him  over  to  the  sheriff 
of  Goshen  County. 

The  remarkable  thing  about  this  testimony 
is  that  it  does  not  show  any  resistance  to 
the  arrest  on  the  part  of  the  defendant,  or 
any  attempt  to  evade  it,  except  a  refusal 
when  first  shown  the  warrant  to  oome  with 
the  sheriff  to  this  atate  without  a  requisi- 
tion ;  and  that  was  his  absolute  right,  wheth- 
er guilty  or  innocent.  Nor  does  it  show  that 
extradition  was  resisted,  for  it  does  not  ap- 
pear that  any  extradition  warrant  had  been 
obtained  or  even  applied  for.  Indeed  the  de- 
fendant seems  to  have  expressed,  in  effect,  a 
willingness  to  go  if  requisition  papers  were 
obtained.  Apparently  the  defendant  was  ar- 
rested under  the  warrant  issued  in  this  state. 
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given  a  hearing  of  some  kind,  possibly  upon 
a  "fugitive  from  justice  charge/*  and  then 
taken  to  the  jail  and  kept  there  several  days, 
all  without  resistance  on  his  part.  But  the 
court  instructed  the  jury  as  follows: 

"If  you  find  beyond  a  reasonable  doubt 
that  the  defendant  purposely  and  without 
good  reason  attempted  to  evade  or  avoid  ar- 
rest, under  a  warrant  then  in  the  hands  of 
the  sheriff  of  this  county,  and  issued  upon 
a  complaint  charging  the  defendant  with  the 
commission  of  larceny  charged  [509]  against 
him  herein,  and  that  the  defendant  resisted 
extradition  from  the  State  of  Nebraska,  such 
facts,  or  either  of  them,  so  found  are  proper 
for  you  to  take  into  consideration  in  connec- 
tion with  all  the  other  evidence  in  the  case 
in  arriving  at  the  guilt  or  innocence  of  the 
defendant." 

The  fact  of  avoidance  of  or  resistance  to 
arrest,  like  that  of  flight,  is  admissible  only 
on  the  theory  that  it  may  tend  to  show  a 
consciousness  of  guilt.  Its  tendency  in  that 
respect  may  often  be  slight,  and  the  defend- 
ant may  always  explain  such  conduct,  and 
the  explanation  should  be  submitted  to  and 
considered  by  the  jury  together  with  the  evi- 
dence showing  his  conduct,  in  determining  its 
effect.  (State  v.  Baird,  13  Idaho  29,  88  Pac 
233.)  It  is  said  that  'The  court  should  al- 
ways carefully  instruct  upon  this  class  of 
evidence,  and  take  into  consideration  any 
fact  that  explains  or  qualifies  or  limits  such 
circumstances,  or  shows  them  in  any  way 
to  be  consistent  with  innocence.'*  (2  Whart. 
Cr.  Ev.  (10th  ed.),  Sec.  760.)  If  the  evi- 
dence  had  justified  an  instruction  on  the  sub- 
ject we  think  the  one  given  objectionable  in 
some  respects  as  to  form.  It  seems  to  sub- 
mit to  the  jury  the  question  whether  the 
defendant's  reason  for  avoiding  arrest,  if  he 
did  so,  wa«  good  and  sufficient,  rather  than 
whether  it  reasonably  influenced  or  affected 
defendant's  conduct  so  as  to  remove  or  lessen 
the  effect  of  such  conduct  as  an  indication 
of  a  consciousness  of  guilt.  And  there  is  no 
reference  in  the  instruction  to  the  conditions 
under  which  the  arrest  was  made  or  attempt- 
ed upon  the  warrant  in  the  sheriff's  hands, 
or  the  absence  of  authority  to  execute  the 
warrant  in  the  other  state  where  the  defend- 
ant resided. 

But  we  doubt  if  evidence  has  ever  been  held 
admissible  to  show  merely  that  an  accused 
neglected  or  refused  to  voluntarily  surrender 
himself  to  the  authorities,  and  especially  an 
officer  of  another  state,  as  a  circumstance 
from  which  guilt  may  be  inferred,  or  to  be 
considered  in  determining  the  question  of 
guilt.  So  far  as  we  have  been  able  to  ascer- 
tain, the  admissibility  of  evidence  having  that 
effect  only  is  denied  by  the  authorities. 
(State  V.  Jackson,  95  [510]  Mo.  623,  642, 
652,  8  S.  W.  749;  State  v.  Martin,  229  Mo. 
620,  129  S.  W.  881,  Ann.  Cas.  1912A  908; 


State  V.  Evans,  138  Mo.  116,  127,  39  S.  W. 
462,  60  Am.  St.  Rep.  549;  State  v.  Hopper, 
342  Mo.  478,  482,  44  S.  VV.  272;  Russell  v. 
State,  37  Tex.  Crim.  314,  39  S.  W.  674.) 
That  is  the  most  that  this  testimony  shows 
as  to  defendant's  conduct  in  connection  with 
the  arrest  or  his  confinement  in  jail.  In 
Russell  V.  State,  supra,  a  conviction  was  re- 
versed because  of  error  in  an  instruction  with 
reference  to  defendant's  refusal  to  submit  to 
an  attempt  to  arrest  him  without  a  warrant; 
and  the  court  said:  "The  court  should  have 
instructed  the  jury  that  said  arrest  was  il- 
legal, and  that  if  they  believed  appellant 
resisted  the  same  simply  because  it  was  il- 
legal, that  they  would  not  consider  such 
resistance  as  a  circumstance  against  him,  but 
if,  on  the  other  hand,  they  believed  the  de- 
fendant resisted  said  arrest,  but  did  not  do 
so  merely  because  It  was  an  illegal  arrest, 
then  they  might  consider  the  circumstance 
of  his  resistance,  in  connection  with  the  other 
facts  and  circumstances  in  evidence,  etc." 
And  again:  "If  the  arrest  was  illegal,  al- 
though the  defendant  might  know  what  he 
was  being  arrested  for,  still  he  was  not  re- 
quired to  submit  to  it,  and  might  resist  with- 
out it  being  a  criminative  fact  against  him." 
In  State  v.  Jackson,  supra,  testimony  was 
admitted  showing  that  the  defendant  was  ex- 
tradited from  another  state,  but  it  appeared 
that  he  had  not  denied  his  identity.  The 
court  held  that  the  objection  to  the  testi- 
mony should  have  prevailed,  and  said:  "The 
mere  fact  that  he  (defendant)  did  not  take 
an  active  part  in  facilitating  his  transporta- 
tion to  a  distant  state  afforded  no  ground 
for  unfavorable  presumptions  against  him,  or 
tended  in  the  least  to  shed  any  light  on  the 
charge  on  which  he  was  tried.  Its  only  tend- 
ency was  to  prejudice  the  jury  against  him, 
and  shoiild  not  have  been  admitted."  In 
State  V.  Evans,  supra,  the  court  said:  "The 
instruction  on  the  presumption  of  fiight  ought 
not  to  have  been  given  without  more  evidence 
of  flight.  The  mere  fact  that  defendant  was 
arrested  in  Arizona  was  not  sufficient  of  it- 
self to  be  the  ba«is  of  the  instruction." 

[511]  The  fact  that  defendant  was  lodged 
and  confined  in  jail  was  particularly  empha- 
sized in  the  testimony,  and  the  purpose  evi- 
dently was  to  convey  the  impression  that  it 
was  necessary  to  imprison  the  defendant  sev- 
eral days  before  he  would  consent  to  his 
removal  to  this  state.  It  may  or  may  not 
have  been  necessary.  But  by  proper  proceed- 
ings he  plight,  no  doubt,  have  been  legally 
so  restrained  until  an  extraditicm  warrant 
could  be  obtained  for  his  removal.  An  ac- 
cused, unable  after  his  arrest  to  furnish  bail, 
is  usually  confined  in  jail  to  secure  his  at- 
tendance at  the  trial.  Yet  such  fact  is  not 
supposed  proper  to  be  shown  as  incriminating 
evidence  against  him.  And  the  imprison- 
ment in  this  case  upon  the  facts  disclosed, 
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could  have  been  lawful  and  proper  only  for 
the  purpose  of  detaining  the  defendant  pend- 
ing proceedings  for  his  extradition.  His  ar- 
rest and  detention  for  that  purpose  does  not 
seem  to  have  been  resisted  or  evaded.  The 
fact  that  defendant  insisted  that  he  be  ar- 
rested and  removed  lawfully,  if  at  all,  ought 
not  to  be  considered  as  an  incriminating  cir- 
cumstance. Such  a  position  is  certainly  not 
inconsistent  with  innocence.  The  evidence  on 
this  subject  should  have  been  excluded  when 
offered,  and  the  entire  matter  excluded  from 
the  consideration  of  the  jury.  Its  effect  could 
not  have  been  otherwise  than  prejudicial. 
I'he  evidence  having  been  admitted,  it  was 
error  to  exclude  the  offer  of  defendant  to 
further  explain  his  declining  at  first  to  come 
to  the  state  without  requisition  papers. 
Whether  the  explanation  was  reasonable  or 
plausible  or  not  was  a  question  for  the  ji^y, 
and  it  was  their  province,  and  not  the  court's, 
to  determine  its  probable  or  reasonable  rela- 
tion to  the  alleged  conduct. 

4.  Several  exceptions  were  taken  to  the 
overruling  of  objections  to  questions  pro- 
pounded on  behalf  of  the  prosecution,  on  the 
ground  that  they  were  leading,  and  it  is 
contended  that  those  rulings  were  erroneous 
and  prejudicial.  While  much  latitude  must 
be  allowed  a  trial  court  in  permitting  the 
examination  of  witnesses  by  questions  ob- 
jected to  because  leading  in  form,  and  the 
allowance  of  such  questions  is  not  genei'ally 
to  be  considered  a  ground  for  reversal  [512] 
unless  there  appears  to  have  been  a  clear 
abuse  of  discretion,  and  we  would  not  be 
inclined  to  reverse  this  case  on  the  ground  of 
such  rulings,  we  think  it  proper  to  say  that 
the  objection  to  some  of  the  questions  should 
have  been  sustained,  for  they  related  to  a 
vital  fact  in  the  case  and  were  unnecessarily 
suggestive.  For  example,  it  was  certainly 
not  necessary  to  lead  the  witness  McCarty, 
the  detective,  upon  whose  testimony  the  pros- 
ecution strongly  relied  for  a  conviction,  and 
we  think  the  following  question  propounded 
to  that  witness  was  leading  and  therefore 
improper:  "I  ask  you  if  you  saw  any  cattle 
there  branded  NXX?"  Immediately  preced- 
ing this  question  the  witness  had  been  asked 
if  he  was  near  the  ranch  of  the  defendant 
in  this  state  about  the  20th  of  November, 
1912,  and  he  had  answered  that  he  was. 
Answering  the  question  objected  to  he  gave 
the  testimony  previously  referred  to  describ- 
ing a  two-year-old  steer  that  he  saw  there 
branded  NXN,  which  was  the  only  testimony 
tending  directly  to  show  that  the  alleged 
crime  had  been  committed  in  this  state.  Un- 
der some  circumstances  the  question  might 
not  have  been  objectionable  as  leading,  but 
we  think  it  was  clearly  so  in  this  case. 

5.  The  prosecution  produced  one  C.  C. 
Bridges  as  a  witness,  who  testified  that  he 


resided  in  Nebraska  a  mile  and  a  half  east 
of  the  Wyoming  line,  and  about  eight  milea 
from  the  Wyoming  pasture  used  by  the  de- 
fendant, and  that  a  fence  had  been  built 
along  such  line  in  the  neighborhood  of  his 
residence  provided  with  gates,  which  were 
kept  closed  except  when  used  to  go  from  one 
side  to  the  other;  that  part  of  the  fence 
had  been  built  by  the  defendant,  and  that 
he  had  seen  him  driving  cattle  through  a 
gate  in  the  fence,  the  last  time  being  a  few 
days  before  Thanksgiving  in  1912,  when  he 
saw  him  and  his  brother  driving  some  cattle 
through  a  gate  in  the  fence  from  Wyoming 
east.  He  also  testified  that  in  1912  and 
January,  1913,  the  fence  was  in  good  condi 
tion.  The  questions  relating  to  the  existence 
and  condition  of  the  fence  were  objected  to, 
but  no  objection  was  interposed  to  the  ques- 
tions [513]  with  reference  to  the  moving  of 
cattle  from  one  side  to  the  other  by  the 
defendant.  At  the  close  of  the  direct  exami- 
nation of  the  witness  counsel  for  the  defend- 
ant moved  to  strike  out  all  of  his  testimonv 
as  irrelevant,  immaterial  and  not  responsive 
to  the  issues.  The  motion  was  overruled  and 
an  exception  noted.  It  is  contended  that  the 
testimony  of  said  witness  was  irrelevant  and 
improperly  admitted.  The  evident  purpo&»- 
of  the  testimony  was  to  show,  first,  the  im- 
probability of  cattle  straying  from  Wyominj: 
into  Nebraska,  because  of  the  fence,  though 
the  witness  testified  that  he  had  seen  cattle 
that  had  strayed  into  Nebraska,  and,  9ec 
ond,  to  show  that  the  defendant  was  in  the 
habit  of  driving  cattle  to  and  from  his 
Wyoming  pasture  by  using  a  gate  in  the 
fence,  and  that  he  had  so  driven  cattle  from 
Wyoming  in  the  latter  part  of  November. 
1912.  As  the  witness  did  not  see  anT  of 
the  brands  upon  the  cattle  then  driven  into 
Nebraska,  his  testimony  as  to  that  particular 
occasion  was,  perhaps,  not  directly  relevant, 
though  we  do  not  think  it  was  improper  to 
show  the  habit  or  custom  of  the  defendant 
with  reference  to  driving  cattle  from  Wyo- 
ming into  Nebraska,  in  the  vicinity  of  his 
ranch  or  pasture.  But  much  of  tiie  testi- 
mony of  the  witness  was  clearly  competent, 
and  the  motion  to  strike  it  all  out  was,  for 
that  reason  alone,  properly  overruled, 

6.  The  following  instruction  was  given  and 
excepted  to: 

"It  is  the  duty  of  each  juryman,  while  the 
jury  are  deliberating  on  their  verdict,  to  give 
careful  consideration  to  the  views  his  fellow 
jurymen  may  have  to  present  upon  the  te-*- 
timonv  in  the  case.  He  should  not  shut  his 
ears,  and  stubbornly  stand  upon  the  position 
he  first  takes,  regardless  of  what  may  be 
said  by  the  other  jurymen.  It  should  be  the 
object  of  all  of  you  to  arrive  at  a  common 
conclusion,  and  to  that  end  you  should  de- 
liberate together  with  calmness.    It  is  your 
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duty   to   agree   upon   a   verdict,   if   that   is 

possible." 

We  pereeive  no  impropriety  in  the  instruc- 
tion, so  far  as  it  goes,  though  we  think  it 
would  be  preferable  to  substitute  for  the 
word  ''calmness,"  or  add  to  it,  the  word 
"candor,"  [514]  or  a  word  of  similar  import, 
in  stating  the  manner  in  which  the  jury 
should  deliberate.  But  we  think  it  would 
be  better  in  such  an  instruction,  to  avoid 
possible  misunderstanding,  to  connect  with 
what  is  there  said  a  statement  to  the  effect 
that  the  verdict  should  finally  be  the  verdict 
of  each  individual  juror,  or  express  the  opin- 
ion of  each.  A  simihir  instruction,  so  quali- 
fied, was  approved  by  the  Supreme  Court  of 
the  United  States  in  Allen  v.  U.  S.  164  U. 
8.  492,  501,  17  S.  Ct.  164,  41  U.  S.  (L.  ed.) 
528.  After  stating  the  substance  of  the  in- 
struction considered,  and  citing  cases  where- 
in like  instructi<His  had  been  approved,  the 
court  said: 

"While,  undoubtedly,  the  verdict  of  the 
jury  should  represent  the  opinion  of  each 
individual  juror,  it  by  no  means  follows  that 
opinions  may  not  be  changed  by  conference 
in  the  jury  room.  The  very  object  of  the 
jury  system  is  to  secure  unanimity  by  a 
comparison  of  views,  and  by  arguments 
among  the  jurors  themselves.  It  certainly 
cannot  be  the  law  that  each  juror  should  not 
listen  with  reference  to  the  arguments  and 
with  a  distrust  of  his  own  judgment,  if  he 
finds  a  large  majority  of  the  jury  taking  a 
different  view  of  the  case  from  what  he  does 
himself.  It  cannot  be  that  each  juror  should 
go  to  the  jury  room  with  a  blind  determina- 
tion that  the  verdict  shall  represent  his 
opinion  of  the  case  at  that  moment;  or,  that 
he  should  close  his  ears  to  the  arguments 
of  men  who  are  equally  honest  and  intelli- 
gent as  himself." 

Other  errors  are  assigned,  but  the  above 
are  all  that  we  think  necessary  to  consider. 
For  the  error  in  admitting  the  evidence  as 
to  the  arrest  and  imprisonment  of  the  de- 
fendant in  Nebraska  and  giving  the  instruct 
tion  based  thereon  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  a  new 
trial,  and  it  will  be  so  ordered. 

Beard,  J.,  and  Scott,  J.,  concur. 
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General  Rule. 

The  suffix  '^r."  or  "Jr."  is  a  mere  matter 
of  description,  forming  no  part  of  a  person's 
name,  and  the  addition  or  omission  thereof 
is  immaterial. 

England. — Lepiot  v.  Browne,  ISalk.  (Eng.) 
7;  Gledhill  v.  Crowther,  23  Q.  B.  D.  136. 
See  also  Wilson  v.  Stubs,  Hob. .  330,  Cro. 
Jac.  624. 

Ga/nada. — Compare  Babineau  v.  Babineau, 
30  N.  Bnms.  18. 

Alabama. — Teague  v.  State,  144  Ala.  42, 
40  So.  312;  Maxwell  v.  State,  11  Ala.  App. 
53,  65  So.  732. 

California. — Carleton  v.  Townsend,  28  Cal. 
219;   San  Francisco  v.  Randall,  64  Cal.  408. 

Colorado. — Loveland  v.  Sears,  1  Colo.  433. 

Connecticut. — 'Coit  v.  Starkweather,  8  Conn. 
289.  Compare  DeKentland  v.  Somers,  2 
Root  437. 

/^tnoiff.— Headley  v.  Shaw,  39  111.  354; 
Bonardo  v.  People,  182  111.  411,  55  N.  E. 
519;  Davids  V.  People,  192  111.  176,  61  N.  E. 
637. 

Indiana, — Allen  v.  State,  52  Ind.  486; 
Geraghty  v.  State,  110  Tnd.  103,  11  N.  E. 
1;  State  v.  Simpson,  166  Ind.  211,  76  N. 
E.  544,  1005;  Guthiel  v.  Dow,  177  Ind.  149, 
97  N.  E.  426. 

loica. — State  v.  Dankwardt,  107  la.  704, 
77  X.  W.  495;  Peterson  v.  Wallace,  140  la. 
22,  118  N.   W.   37. 

Louisiana. — State  v.  Cafiero,  112  La.  453, 
36  So.  492. 

Maine. — State  v.  Grant,  22  Me.  171. 

i/ary/cmd.— Weber  v.   Fickey,  62  Md.  600. 

Massachusetts. — Kincaid  v.  Howe,  30 
Mass.  203;  Com.  v.  Perkins,  1  Pick.  388; 
Cobb  V.  Lucas,  15  Pick.  7;  Boyden  v.  Hast- 
ings, 17  Pick.  200;  Com.  v.  Parmenter,  101 
Mass.    211. 

Minnesota, — Bidwell  v.  Coleman,  11  Minn. 
78. 

Missouri. — Hunt  v.  Searcy,  167  Mo.  168, 
67    S.   W.  206. 

New  Hampshire. — State  v.  Weare,  38  N. 
H.  314.  Compare  State  v,  Vittum,  9  N.  H. 
519. 

New  Jersey, — State  v.  Lewis,  83  N.  J.  L. 
161,  83  Atl.  692,  affirmed  84  N.  J.  L.  417, 
86  Atl.  1103. 

New  Mewico, — Ross  v.  Berry,  17  N.  M.  48, 
124  Pac.  342. 

Netp  York. — People  v.  Collins,  7  Johns. 
649;  Goodhue  v.  Berrien,  2  Sandf.  Ch.  630; 
People  V.  Cook,  14  Barb.  259,  affirmed  8  N. 
Y.  67,  69  Am.  Dec.  461;  Fleet  v.  Youngs,  11 
Wend.  622.  See  also  Farnham  v.  Hildreth, 
32   Barb.  277. 

North  Carolina. — State  v.  Best,  108  N.  C. 
747,   12  S.  E,  907. 

Tewae. — Windom  v.  State,  44  Tex.  Crim. 
514,  72  8.  W.  193. 
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Vermont. — Brainard  v.  Stilphin,  6  Vt.  9, 
27  Am.  Dec.  532;  Keith  v.  Ware,  6  Vt.  680; 
Allen  V.  Ogden,  12  Vt.  9;  Blake  v.  Tucker, 
12  Vt.  39;  Jameson  v.  Isaacs,  12  Vt.  611; 
Prentiss  v.   Blake,   34   Vt.   460. 

Virginia, — O'Bannon  v.  Saunders,  24  Grat. 
138. 

Wyoming. — See  the  reported  case. 

Thus  in  Jameson  v.  Isaacs,  12  Vt.  611, 
the  court  said:  "The  usual  addition  of 
'junior'  to  a  man's  name,  to  distinguish  him 
from  an  elder  man  of  the  same  name  and 
place,  constitutes  no  part  of  such  man's  name, 
any  more  than  'longer,'  'whiter,'  'cooper,*  or 
any  other  designation.  This  has  heen  too 
often  decided  to  be  again  questioned."  In 
Laflin,  etc.  Power  Co.  v.  Steytler,  146  Pa. 
St.  434,  23  Atl.  215,  14  L.R.A.  690,  it  was 
said:  "A  man's  name  is  the  designation  by 
which  he  is  distinctively  known  in  the  com- 
mimity.  Custom  gives  him  the  family  name 
of  his  father,  and  such  praenomina  as  his 
parents  choose  to  put  before  it,  and  appro- 
priate circumstances  may  require  Sr.  or  Jr. 
as  a  further  constituent  part.  But  all  this 
is  only  a  general  rule  from  which  the  in- 
dividual may  depart  if  he  chooses."  And  in 
Tucumcari  v.  Belmore,  18  N.  M.  331,  137 
Pac.  585,  the  court  said:  "The  addition  or 
omission  of  the  suffix  'Jr.'  is  immaterial  in 
either  a  civil  or  a  criminal  proceeding.  The 
person  so  styled  is  presumed,  in  the  absence 
of  some  proof  to  the  contrary,  to  be  the 
same  person  referred  to  whenever  his  name 
appears,  with,  or  without,  the  suffix."  See  to 
the  same  effect  Windom  v.  State,  44  Tex. 
Crim.  514,  72  S.  W.  193. 

On  the  other  hand  in  Babineau  v.  Babineau, 
30  N.  Brun.  18,  wherein  it  appeared  that  ah 
affidavit  was  entitled  "Antione  Babineau, 
plaintiff,  and  Hilaire  Babineau,  defendant," 
it  was  held  that  the  omission  of  the  word 
"junior"  from  the  defendant's  name  rendered 
the  affidavit  bad.  And  in  State  v.  Vittum, 
9  N.  H.  519,  the  court  said:  "The  words 
junior,  etc.,  in  the  case  of  father  and  son, 
although  strictly  speaking  not  a  part  of  the 
name,  become  so  connected  with  it  that  they 
serve  to  designate  the  son  frcon  the  father, 
as  much  as  Christian  names  ordinarily  dis- 
tingiiish  individuals  bearing  the  same  sur- 
name, from  each  other,  and  much  more 
oftentimes  than  middle  names  do."  So  in 
DeKentland  v.  Somers,  2  Root  (Conn.)  437, 
the  court  held  that  where,  to  an  action  of 
debt  on  judgment,  a  plea  was  put  in  that 
there  was  no  such  record,  the  omission  of 
"junior"  in  the  description  of  one  of  the 
judgment  debtors  was  fatal.  See  to  the 
same  effect  Boyden  v.  Hastings,  17  Pick. 
(Mass.)  200.  See  also  Wilson  y.  Stubs,  Hob. 
330,  Cro.  Jac.  624.  In  Zuill  v.  Bradley, 
Quincy  (Mass.)  6,  it  was  held  that  the 
omission  of  "junior"  in  a  writ  against  the 


son  was  a  good  cause  of  abatement  where  it 
appeared  that  the  s<m  bad  the  same  name  as 
his  father  and  lived  in  the -same  town. 

Application  of  Rule, 

Geneballt. 

In  Carleton  v.  Townsend,  28  Cal.  219, 
wherein  the  question  involved  was  whether 
the  grantor  of  one  deed  was  the  same  per- 
son as  the  grantee  of  a  former  deed,  the 
court  said  that  "junior"  formed  no  part  of 
a  name  and  that  it  was  but  a  casual  and 
temporary  designation  that  mig^t  exist  one 
day  and  cease  the  next.  In  Prentiss  v. 
Blake,  34  Vt.  460,  the  court  said:  "In  this 
deed  the  grantee  is  named  as  'David  Felker, 
Jr.,  of  Barton,  in  Orleans  county/  and  it 
appears  that  there  were  two  persons  of  the 
name  of  David  Felker  who  resided  in  Barton 
at  the  time  of  the  execution  of  this  deed«  one 
of  whom  was  the  father  of  the  other.  The 
deed  itself,  consequently,  does  not  conclusive- 
ly determine  which  of  these  two  persons 
answers  the  description  of  the  grantee,  though 
it  furnishes  a  presumption  by  the  use  of 
the  word  'junior,'  added  to  the  name  of  the 
grantee,  that  this  addition  was  intended  to 
designate  the  younger  of  the  two;  but  this 
is  a  presumption  which  is  subject  to  be  con- 
trolled by  evidence  aliunde,  because  in  fact 
the  father  might  have  used,  or  been  desig- 
nated by,  this  addition."  In  Coit  v.  Stark- 
weather, 8  Conn.  289,  it  was  held  that  an 
alteration  in  a  deed  after  it  had  been  ex- 
ecuted and  recorded,  by  inserting  the  word 
"junior"  was  an  immaterial  alteration  and 
the  deed  was  good.  The  court  said:  "It 
seems  that  there  were  two  men,  father  and 
son,  inhabitants  of  Preaton,  by  the  name  of 
Elijah  Wheedon.  The  elder  was  called  Elijah 
Wheedon;  the  younger,  Elijah  Wheedon 
junior.  They  bore  the  same  baptismal  name, 
and  the  same  surname.  To  distinguish  them, 
they  were  called  Elijah  Wheedon  and  Elijah 
Wheedon  junior.  They  might,  with  the  same 
propriety,  have  been  distinguished,  by  the 
name  of  Elijah  Wheedon  senior,  and  Elijah 
Wheedon.  By  adding  the  description  senior 
to  the  name  of  the  father,  it  would  be 
unnecessary  to  distinguish  the  son  by  the 
addition  of  junior.  These  additions  are,  in 
their  nature,  temporary.  They  are  adopted 
for  convenience.  Any  other  description 
might,  with  equal  propriety,  be  substituted. 
They  are,  in  no  sense,  any  part  of  the 
name."  And  in  Peterson  v.  Wallace,  14U 
la.  22,  118  N.  W.  37,  it  was  held  that  an 
omission  to  attach  "Jr."  to  the  name  of  the 
person  to  whom  the  land  was  assessed  and 
taxed,  in  the  notice  of  the  expiration  of  the 
period  of  redemption  from  a  tax  sale  waa 
not  material. 
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In  Cobb  V.  Lucas,  17  Pick.  (Mass.)  7,  it 
was  said  that  the  addition  of  "second"  to  a 
name  would  as  clearly  distinguish  the  per- 
son bearing  the  same  from  an  older  person 
of  like  name,  as  "junior."  The  court  said: 
"The  company  order  directing  the  sergeant 
to  warn  Lewis  Cobb,  gave  him  authority  to 
notify  the  petitioner.  Although  there  was 
another  person  within  the  limits  of  the  com- 
pany, of  the  same  name,  yet  he  was  not 
liable  to  do  military  duty;  and  this  circum- 
stance, if  known  to  the  sergeant,  would  en- 
able him  to  determine  which  of  the  two  was 
intended.  Besides,  as  above  remarked,  junior 
or  second  is  no  part  of  the  name,  but  only 
addition  or  description,  used  to  designate  the 
individual  referred  to;  and  where  no  addi- 
tion is  required  by  law,  an  error  in  it  cannot 
invalidate.  If  therefore  the  petitioner  was 
duly  notified,  he  cannot  object  that  the  warn- 
ing officer  had  no  authority  to  warn  him." 

In  Guthiel  v.  Dow,  177  Ind.  149,  97  N.  E. 
426,  the  appellee  contended  that  the  appeal 
should  be  dismissed  because  suit  was  brought 
in  the  court  below  by  Marilla  B.  Guthiel  as 
administratrix  of  the  estate  of  Charles 
Guthiel,  Jr.,  deceased,  and  judgment  was 
rendered  against  her  under  that  name,  but 
in  the  assignment  of  errors  "Jr."  was  omit- 
ted from  the  name  of  the  decedent.  The 
court  said  that  "junior"  and  "senior"  were 
merely  descriptive  terms  and  formed  no  part 
of  a  name,  and  that  there  was  no  merit  in 
the  contention. 

In  State  v.  Caflero,  112  La.  463,  36  So. 
402,  wherein  it  was  alleged  that  one  Gustave 
Cire,  Jr.,  was  drawn  as  a  juror,  and  that 
on  the  copy  of  the  jury  list  served  on  the 
defendant  the  name  of  Gustave  Cire  was 
substituted,  it  was  held  that  "Jr."  was  but 
a  descriptive  term  and  that  its  omission  was 
immaterial  and  did  not  affect  the  legality 
of  the  service.  The  court  said:  "On  the  evi- 
dence, it  is  clear  that  there  was  but  one 
Cire  in  the  ward  when  Gustave  Cire,  Jr.,  was 
drawn  as  a  juror,  and  when  the  copy  of  the 
list  was  made  and  served  on  the  defendant. 
The  father  died  in  September,  1902,  and  in 
July,  1903,  when  the  son  was  drawn  as  a 
juror,  the  descriptive  word  'Jr.*  was  un- 
meaning and  unnecessary.  Defendant  was 
aware  or  could  have  readily  informed  him- 
self of  the  identity  of  the  juror,  who  was  in 
attendance  on  court;  and  there  is  nothing 
to  show  that  defendant  believed,  or  had  any 
reason  to  believe,  that  the  dead  Cire  was  the 
person  indicated  by  the  name  of  'Gustave 
Cire.*"  See  also  Maxwell  v.  State,  31  Ala. 
App.  53,  65  So.  732.  In  Keith  v.  Ware,  6 
Vt.  680,  the  court  said:  "The  only  question 
arising  under  the  sixth  plea,  relates  to  a 
supposed  variance  in  the  name  of  the  credi- 
tor, Williams.  He  is  described  as  'Silas 
Williams,   Junior/   in   the   original   process 


and  judgment,  and  as  'Silas  Williams'  in  the 
jail-bond  and  declaration.  According  to  the 
weight  of  authority,  the  addition  of  'younger,' 
or  'junior,'  is  not  to  be  regarded  as  any 
part  of  the  name,  but  merely  as  a  convenient 
mode  of  designation,  depending  on  temporary 
or  local  circumstances.  We  therefore  decide 
that  the  record  produced  sufficiently  corre- 
sponds with  the  averments  of  the  declara- 
tion." 

In  Fleet  ▼.  Youngs,  11  Wend.  522,  it  was 
held  that  the  omission  of  "junior"  from  the 
name  of  the  defendant  in  a  writ  of  error 
was  not  sufficient  ground  for  quashing  the 
writ. 

In  State  v.  Stimpson,  166  Ind.  211,  76  N. 
E.  544,  1005,  the  first  count  of  an  affidavit 
charged  that  certain  forged  notes  were  ut- 
tered against  the  estate  of  William  Baxter, 
deceased,  to  defraud  the  estate  of  said  Wil- 
liam Baxter,  and  the  count  of  the  informa- 
tion based  thereon  made  the  same  charge, 
but  concluded  with  the  allegation  that  it 
was  to  defraud  the  estate  of  said  William 
Baxter,  Sr.  The  court  said  that  it  plainly 
appeared  that  the  same  person  was  intended 
and  that  "Sr."  was  merely  descriptive. 

In  Loveland  v.  Sears,  1  Colo.  433,  objec- 
tion was  made  that  one  Sears  was  described 
in  the  pleadings  and  summons  as  Jasper  P. 
Sears,  Jr.,  and  that  the  judgment  was  ren- 
dered in  favor  of  Jasper  P.  Sears,  omitting 
the  letters  "Jr."  The  court  said:  "The 
word  'junior*  is  no  part  of  a  name,  but  is 
merely  descriptive'  of  the  person,  and  is 
usually  adopted  to  designate  the  son,  when 
the  father  bears  the  same  Christian  name, 
as  well  as  fa>mily  name.  .  .  .  The  omis- 
sion to  add  the  word  'junior'  to  Sears'  name 
in  the  judgment  can  cut  no  figure,  as'  the 
judgment  recites  that  'said  plaintiff  do  have,' 
etc.  This  shows  in  whose  favor  the  judg- 
ment was  rendered." 

In  Clark  v.  Gilbert,  1  Pin.  (Wis.)  354,  the 
court  said  that  a  plea  in  abatement  on  the 
groimd  that  one  Satterlee  Clark  was  known 
as  Satterlee  Clark,  Junior,  and  was  not  so 
styled  in  the  record,  was  too  trivial  to  re- 
quire  any   attention. 

In  Clark  v.  Groce,  16  Tex.  Civ.  App.  453, 
41  S.  W.  668,  the  court  said:  '*The  court 
did  not  err  fn  holding  that  the  patent  from 
the  state  vested  the  title  to  the  land,  therein 
described,  in  the  heirs  of  Jared  E.  Groce,  Jr. 
There  is  no  evidence  of  the  existence  of  any 
other  person  named  Jarard  E.  Groce,  and  the 
difference  in  the  spelling  of  the  name  is  not 
sufficient  to  make  inapplicable  the  general 
rule  that,  in  deraigning  title,  identity  of 
name  is  prima  facie  evidence  of  identity  of 
person." 

In  Johnson  v.  Ellison,  4  T.  B.  Mon.  (Ky.) 
526,  16  Am.  Dec.  163,  it  was  held  that  a 
person  to  whom  a  note  was  assigned  with 
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the  omission  of  ''junior"  could  assign  it  to 
a  third  party  with  ''junior"  attached  to  bis 
name,  and  his  assignee  could  maintain  a 
petition  in  the  customary  form. 

In  Guignon  v.  Union .  Trust  Co.  156  III. 
135,  40  N.  E.  556,  47  Am.  St.  Rep.  186, 
affirming  53  111.  App.  581,  it  was  insisted 
that  a  variance  in  the  name  of  the  notary 
in  the  certificate  of  protest  waa  fatal  since 
William  H.  Scudder,  Jr.,  named  in  the  body, 
and  who  swore  to  it,  might  be  a  diflferent 
person  from  the  William  H.  Scudder  who 
signed  it.  The  court  said  that  the  omission 
of  the  addition  "Jr.,"  in  the  one  instance, 
did  not  justify  the  inference  that  two  dif- 
ferent persons  officiated  in  the  protest. 

In  Headley  v.  Shaw,  39  111.  354,  the 
declaration  alleged. that  the  note  was  made 
by  the  defendant,  "by  the  name,  style  and 
description  of  Samuel  Headley,"  whereas  the 
note  offered  in  evidence  was  signed  "Samuel 
Headley,  Jr."  The  court  said:  "The  weight 
of  authority  seems  to  be  that  this  is  no 
variance.  *Jr.'  added  to  a  person's  name, 
is  no  part  of  the  name." 

In  Bidwell  v.  Coleman,  11  Minn.  78,  it 
appeared  that  a  judgment,  which  was  the 
foundation  on  which  the  respondent  built  his 
title,  was  recovered  against  one  Michael  Cum- 
mings,  junior,  by  the  name  of  Michael 
Cummings,  and  the  execution  issued  thereon, 
with  the  certificate  of  sale  and  sheriff's  deed 
described  him  s^s  Michael  Cummings,  without 
the  addition  "junior."  The  appellant  sought 
to  make  his  title  through  a  conveyance  ex- 
ecuted subsequently  to  the  docketing  of  the 
judgment  above  mentioned,  in  which  the 
grantor  named  himself  Michael  Cummings, 
junior,  and  was  in  fact  the  same  person 
against  whom  the  judgment  was  rendered. 
Uncier  this  state  of  facts,  the  appellant,  claim- 
ing to  be  a  bona  fide  purchaser,  insisted  that 
the  judgment  and  proceedings  thereon  against 
Michael  Cummings  by  name,  as  they  ap- 
peared of  record,  were  not  notice  to  him  of 
any  lien  or  claim  against  the  real  estate 
of  Michael  Cummings,  junior.  In  other 
words,  he  insisted  that  "junior"  was  an 
essential  part  of  the  name,  or  essential  to 
a  proper  designation  of  the  judgment  debtor. 
The  court  said  that  the  point  was  not 
tenable,  for  it  was  too  well  settled  to  admit 
of  discussion,  that  the  addition  "junior" 
formed  no  part  of  a  man's  name. 

In  People  v.  Collins,  7  Johns.  (N.  Y.) 
540,  in  a  brief  review  of  the  facts  the  court 
.said:  "The  addition  of  junior  is  no  part 
of  the  name  of  the  commissioner.  It  is  a 
mere  description  of  the  person,  and  intended 
only  to  designate  between  different  persons 
of  the  same  name.  It  is  a  casual  and 
temporary  designation.  It  may  exist  one 
day,  and  cease  the  next.  The  question  here 
is,  whether  the  Zaccheus  Higby  who  was 
elected  commissioner,  and  the  Zaccheus  Hig- 


by who  certified  the  survey,  was  one  and 
the  same  person;  and  the  return  does  not 
deny  that  fact,  nor  aver  even  an  opinion 
or  belief  that  they  were  not  the  same  person. 
The  defendant  was  bound  to  aver  the  fact 
affirmatively  and  directly,  if  they  were  not 
one  and  the  same  person.  No  issue  could 
be  taken  upon  the  return  in  this  respect,  and 
it  is  essentially  bad."  And  in  Gledhill  v. 
Crowther,  23  Q.  B.  D.  (Eng.)  136,  the  court 
said  that  to  add  "junior"  to  a  signature  of 
a  nominator  at  an  election,  that  being  his 
ordinary  mode  of  signing  his  name,  did  not 
invalidate  the    signature. 

Variance  as  to  Suffix   between  Indict- 
ment AND  Pboof. 

A  variance  between  an  indictment  and  the 
proof  offered  in  support  thereof  with  reapect 
to  the  addition  or  omission  of  the  suffix  *'Sr.*' 
or  "Jr."  to  a  name  appearing  therein  as 
that  of  the  accused  or  as  that  of  the  person 
injured  by  the  alleged  crime  is  not  fatal. 
Teague  v.  State,  144  Ala.  42,  40  So.  312; 
Bonardo  v.  People,  182  III.  411,  55  X.  E. 
519;  Davids  v.  People,  192  111.  176,  61 
N.  E,  537;  Allen  v.  State,  52  Ind.  486: 
Geraghty  v.  State,  110  Ind.  103,  11  N.  E. 
1;  Ross  V.  State,  116  Ind.  495,  19  N.  E.  451: 
State  V.  Grant,  22  Me.  171 ;  Com.  v.  Perkins, 
1  Pick.  (Mass.)  388;  Com.  v.  BeckleT,  3 
Mete.  (Mass.)  331;  Com.  v.  Parmenter,  101 
Mass.  211;  State  v.  Lewis,  83  N.  J.  L.  161. 
83  Atl.  692,  affirmed  84  N.  J.  L.  417,  86  Atl. 
1303;  State  v.  Best,  108  N.  C.  747,  12  S.  E. 
907;  Windom  v.  State,  44  Tex.  Crim.  514,  72 
S.  W.  193;  Wesley  v.  State,  45  Tex.  Crim. 
64,  73  S.  W.  960.  And  see  the  reported  ca«e. 
Compare  State  v.  Vittum,  9  N.  H.  519.  Thus 
in  Bonardo  v.  People,  supra,  the  indictment 
charged  the  murder  of  John  Young,  Jr.,  and 
the  testimony  showed  the  murder  of  one 
"Johnnie  Young."  It  was  held  that  the 
variance  between  the  indictment  and  the 
proof  was  not  fatal,  the  word  "Jr."  being  no 
part  of  the  name.  And  in  Teague  v.  State. 
144  Ala.  42,  40  So.  312,  the  court,  saving 
that  the  word  "junior,"  or  "Jr.,"  or  a  word 
of  similar  import,  is  ordinarily  a  mere 
matter  of  description,  and  not  part  of  a 
person's  legal  name,  held  that  there  was  no 
error  in  overruling  the  defendant's  motion 
to  quash  the  indictment  on  account  of  the 
alleged  variance  between  the  name  \V.  T 
I^ard,  used  in  the  indictment,  as  the  per- 
son assaulted,  and  proof  of  an  assault  oo 
W,  T.  Loard,  Junior.  Likewise  in  State  t. 
Grant,  22  Me.  171,  wherein  it  appeared  that 
a  trunk,  which  was  stolen,  was  alleged  in 
the  indictment  to  be  the  property  of  one 
Euscbiiis  Emerson  of  Addison  and  proof  wai« 
adduced  that  there  were  in  that  town  two  per- 
sons of  that  name,  father  and  son,  and  that 
the  trunk  was  the  property  of  the  son,  who 
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had  usually  written  his  name  with  '^junior*' 
attached  to  it,  it  waa  held  that  "junior"  was 
no  part  of  the  name,  being  only  descriptive 
of  the  person,  and  that  the  ownership  of  the 
trunk  was  proven. 

In  Com.  V.  Parmenter,  101  Mass.  211,  the 
indictment  charged  the  defendant  and  an> 
other  with  entering  the  shop  of  ''William 
Read,  William  Read  the  second  of  that  name, 
and  John  Read."  At  the  trial  William  Read, 
Senior,  testified  that  his  firm  of  Read  & 
Company  consisted  of  himself  and  his  sons, 
William  Read,  Junior,  and  John  Read;  and 
William  Read,  Junior,  testified  that  he  was 
usually  called  and  known  as  W^illiam  Read, 
Junior,  and  that  he  went  by  that  name  only, 
never  being  called  William  Read,  Second.  It 
was  held  that  this  variance  was  not  fatal  to 
the  indictment.  So  in  State  v.  Lewis,  84  N.  J. 
L.  417,  86  Atl.  1103,  affirming  83  N.  J.  L. 
161,  83  Atl.  692,  the  charge  in  the  indict- 
ment was  that  the  defendant  counseled  Lewis 
Baker  to  vote,  without  describing  him  by  the 
addition  of  either  "junior"  or  "senior."  The 
testimony  o£fered  by  the  state  concerned  the 
counsel  to  Lewis  Baker,  Jr.  The  court 
said:  ''The  cases  generally  hold  that  senior 
and  junior  form  no  part  of  the  name,  but 
aro  mere  matters  of  de^ription,  and  that 
tbtir  addition  to  or  omission  from  the  name 
in  a  legal  document  is  immaterial  and  of  no 
effect." 

But  in  State  v.  Vittum,  9  N.  H.  519,  the 
government  introduced  evidence  to  show 
that  the  respondent  committed  adultery  with 
an  individual  usually  called  and  known  as 
Levi  Wallace,  Junior,  of  Sandwich,  there 
being  in  that  town  another  person  of  the 
name  of  Levi  Wallace,  the  father  of  Levi, 
Junior.  To  this  testimony  the  respondent 
objected,  and  after  verdict  moved  for  a 
new  trial,  on  account  of  its  admission.  The 
court,  setting  aside  the  verdict,  said :  "Where 
there  are  two  persons  of  the  same  name, 
father  and  son,  residing  in  the  same  town, 
and  the  latter  uses  a  well-known  addition 
to  his  name,  as  .'junior,'  or  'younger,*  to  deeig- 
nate  him  from  his  father,  and  he  is  usually 
known  by  such  designation,  we  are  of  opin- 
ion that  an  indictment,  in  order  to  allege  any 
offense  as  committed  with  him,  or  upon  him, 
should  connect  with  his  name  the  ordinary 
addition  which  is,  by  himself  and  others, 
used  to  distinguish  him  from  his  father; 
and  that  in  the  absence  of  such  addition  the 
indictment  must  be  understood  to  allege  the 
offense  to  have  been  committed  with,  or 
upon,  the  latter. 


tt 


JPremimptiofi  from   Use  or   Omission  of 

Suffiac. 

Where  father  and  son  bear  the  same  name, 
the  father  is  presumptively  intended  by  the 
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use  of  that  name  without  a  suffix,  but  the 
presumption  may  be  rebutted.  Wilson  v. 
Stubs,  Hob.  (Eng.)  330,  Cro.  Jac.  624; 
Lepiot  V.  Browne,  1  Salk.  (Eng.)  7;  Max- 
well V.  State,  11  Ala.  App.  53,  65  So.  732; 
Bate  V.  Burr,  4  Har.  (Del.)  130;  Kincaid 
V.  Howe,  10  Mass.  203 ;  Padgett  v.  Lawrence, 

10  Paige  (N.  Y.)  170,  40  Am.  Dec.  232.  See 
also  Brown  v.  Benight,  3  Blackf.  (Ind.)  39, 
23  Am.  Dec.  373;  Windom  v.  State,  44  Tex. 
Grim.  514,  72  S.  W.  193.  Compare  Simpson 
V.  Dix,  131  Mass.  179;  State  v.  Weare,  38 
N.   H.   314. 

In  Bate  v.  Burr,  supra,  it  appeared  that 
goods  were  purchased  from  the  plaintiff  in 
two  instances  by  Joseph  Burr,  the  father, 
for  the  defendant,  his  son,  and  the  plaintiff 
was  told  they  were  for  the  son.  The  plain- 
tiff charged  them  on  the  first  occasion  to 
Joseph  Burr;  on  the  last  to  Joseph  Burr, 
Jun.,  and  he  presented  the  bills  to  the  father, 
but  afterwards  altered  the  first  entry  by 
the  addition  of  the  word  "Jun."  Joseph 
Burr,  the  father,  had  failed.  The  court 
said:  "Where  there  are  two  persons  of  the 
same  name,  father  and  son,  as  Joseph  Burr, 
Senior,  and  Joseph  Burr,  Junior,  an  entry 
to  Joseph  Burr  would  mean  the  father,  with- 
out explanation;  but  if  Joseph  Burr,  the 
son  was  meant,  that  will  explain  and  correct 
the  entry,  and  the  proof  of  it  would  sustain 
a  claim  against  the  son."  So  in  Padgett  v. 
Lawrence,  10  Paige  170,  40  Am.  Dec.  232, 
the  court  said:  "Where  the  word  junior  is 
left  out,  it  is  only  presumptive  evidence  that 
the  oldest  person  of  the  name,  and  who  will 
answer  the  other  matters  of  description  in 
the  deed,  was  the  grantee  intended;  and  the 
presumption  may  be  rebutted  by  showing 
that  the  grantor  intended  to  convey  to  the 
son  by  the  name  and  description  contained  in 
the   deed."     Likewise   in   Maxwell   v.    State, 

11  Ala.  App.  53,  65  So.  732,  it  was  held  that 
where  there  were  two  persons  of  the  same 
name  in  the  same  place — as  father  and  son, 
or  uncle  and  nephew — where  the  name  was 
written  without  the  addition  of  either  "jun- 
ior" or  "sMiior,"  the  senior  was  presumed 
to  have  been  intended,  but  that  such  presump- 
tion might  be  rebutted.  The  court  said: 
"Such  a  suffix  ...  is  not  the  only  means 
or  method  of  distinguishing  between  two  such 
persona  bearing  the  same  name,  and  who  live 
in  the  same  place.  In  the  present  case  Frank 
L.  Moore  was  drawn  and  summoned  as  one  of 
the  regular  jurors,  and  his  name  was  on  the 
venire  to  try  defendant's  case.  His  occupa- 
tion is  given  on  the  jury  slip  containing  his 
name  aa  that  of  a  livery  stable  keeper.  It 
appears  that  he  has  an  uncle  of  the  same 
name  residing  in  the  same  town  in  which 
he  resides;  but  it  further  appears  that  the 
occupation  of  this  uncle  is  not  that  of  a 
livery  stable  keeper.     While  it  may  be  true 
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that  the  juror  ordinarily  distinguishes  him, 
from  his  uncle  by  adding  *Jr.*  or  'Junior*  in 
writing  his  name,  yet,  by  reason  of  the  dif- 
ference, as  stated,  in  their  several  occupa- 
tions, he  is  as  effectually  distinguished  by 
adding  his  occupation  after  his  name  as  he 
would  have  been  had  the  suffix  *Jr.*  or  'Junior' 
been  added  thereto.  Hence  we  know  from 
the  occupation  given  that  Frank  L.  Moore, 
the  junior,  is  the  person  who  was  drawn,  is 
the  person  who  was  served,  and  is  the 
person  who  appeared  in  response  to  the 
summons.  Consequently,  the  motion  of  the 
defendant  to  quash  the  venire  served  upon 
him,  on  the  ground  that  Frank  L.  Moore,  the 
senior,  was  the  person  drawn  while  Frank 
L.  Moore,  the  junior,  was  the  person  who 
was  served  and  appeared,  is  without  merit." 
In  Kincaid  v.  Howe,  10  Mass.  203,  it  ap- 
peared that  one  Samuel  Kincaid,  whose 
father  had  the  same  name  and  lived  in  the 
same  town,  brought  an  action  in  his  name, 
omitting  to  add  "junior."  He  moved  to 
amend  his  writ  and  declaration  by  adding 
"junior"  but  the  court  refused  to  allow  the 
amendment  and  also  refused  to  permit  the 
notes  declared  on  to  be  read  in  evidence, 
although  the  defendant's  attorney  admitted 
that  the  notes  were  made  and  signed  by  the 
defendant.  Reversing  a  judgment  against 
the  plaintiff  the  court  said:  "Junior,  or 
younger,  is  no  part  of  the  name,  but  an 
addition  by  use,  and  serving  for  a  conven- 
ient distinction,  when  a  father  and  son  have 
each  of  them  the  same  Christian  and  sur- 
name, or  when  two  persons  of  the  same  names 
and  occupations  reside  in  the  same  town. 
And  it  seems  to  be  only  in  the  case  of  a 
father  and  son  of  the  same  names  that  the 
addition  is  required  to  be  stated  in  a  writ, 
where  the  son  is  made  defendant,  and  other 
words  describing  the  defendant  as  the  son 
are  equivalent.  And  if  the  description  is 
omitted,  and  the  right  defendant  appears 
and  pleads,  he  cannot  afterwards  object  for 
the  uncertainty.  And  if  the  father  appears, 
the  plaintiff  may  aver  that  he  is  not  the 
person  sued,  and  may  then  show,  by  addi- 
tional averments  or  suggestions  on  the  rec- 
ord, that  the  son  is  the  party  against  whom 
the  writ  was  directed,  and  upon  whom  it  had 
been  served."  So  in  VVindom  v.  State,  44 
Tex.  Grim.  514,  72  S.  W.  193,  the  court 
said:  "The  evidence  discloses  that  there 
were  two  parties,  father  and  son,  by  the 
name  of  Savie  Richardson.  The  contention 
is  that,  where  such  is  the  case,  the  law  would 
presume  the  ownership  to  be  in  the  father, 
and  not  the  son.  If  this  be  correct,  it  is 
but  a  presumption  which  could  be  overcome 
by  proof." 

But  in  Simpson  v.  Dix,  131  Mass.  179,  the 
court  said:  "There  was  no  presumption 
.    •    .    that   if    Daniel    Eastman,    the    son. 


bought  the  demanded  premises  in  the  name 
of  Daniel  Eastman,  without  the  designation 
of  'junior'  added  to  the  name,  he  intended 
that  his  father  should  take  the  sarae.^*  And 
in  State  v.  Weare,  38  N.  H.  314,  in  a  brief 
review  of  the  facts,  the  court  said:  '*If  the 
younger  of  two  persons  of  the  same  name  is 
elected  selectman,  and  is  qualified  and  acts 
as  such,  and,  in  any  proceeding  of  the  select- 
men, he  is  named  without  addition,  and 
objection  is  made,  it  will  not  be  intended 
that  the  elder  person  of  the  name  is  meant, 
but  evidence  will  be  admitted  to  show 
which  of  the  two  acted." 

In  Gross  v.  Martin,  46  Vt.  14,  it  was 
held  that  a  deed  from  Elijah  Gore  of  Halifax 
to  Elijah  Gore,  Jr.,  of  Halifax  was  pre- 
sumptively a  conveyance  from  father  to  son 
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Wills  —  CoBstnicttoii  —  latentioB 
Testator. 

Where  the  intention  of  the  testator  can  be 
gathered  from  his  will,  it  will  always  be  car- 
ried into  effect,  unless  to  do  so  would  violate 
some  rule  of  law. 

Provision  Held  to  Create  Tmst. 

Testatrix  bequeathed  to  her  husband  and 
to  her  son  the  mcome  from  the  remainder  of 
her  property  in  equal  shares  for  life,  the  sur- 
vivor succeeding  to  the  ownership  of  the 
whole  of  the  income  on  the  decease  of  the 
other;  that  the  husband  should  be  trustee 
while  he  lived,  and  on  his  decease  the  son 
should  succeed  to  the  trusteeship,  the  trus»te«> 
to  take  care  of  the  property  with  no  power 
of  sale,  unless  under  order  of  court  to  carrr 
out  the  terms  of  the  will,  nor  should  title 
to  the  property  (other  than  its  income)  vepi 
in  either  of  such  persons,  and,  on  the  death 
of  the  survivor  of  the  husband  and  son,  the 
title  should  pass  in  equal  shares  to  testa trix> 
nieces  and  nephews.  Held,  that  the  legal 
title  to  the  property  vested  in  the  husband, 
and  after  his  death,  leaving  the  son  surviving, 
in  the  son,  as  trustee  to  carry  out  the  pnv 
visions  of  the  will,  and  for  the  benefit  of 
whoever  will  take  on  the  death  of  the  last 
trustee. 

Creation  of  Testanientary  Tmst  -*  Ex- 
press Words  tJnneoessarjr. 

Where  a  trust  is  intended  to  be  created,  the 
courts  will  honor  it  and  create  an  implied 
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trust,  although  words  of  devise  in  trust  are 
lacking. 

Failure  for  I<ack  of  Trustee. 

Equity  will  not  allow  a  trust  to  fail  for 
lack  of  a  trustee  holding  legal  title. 
[See  Ann.  Gas.  1916B  246.] 

Merger  of  Estates  —  Trustee  CHrains 
Life  Estate. 

Where  testatrix  bequeathed  the  income  of 
the  remainder  of  her  estate  to  her  husband, 
and  after  his  death  to  her  son  in  trust,  to 
share  the  income  equally  between  them  dur- 
ir.g  their  joint  lives,  the  survivor  to  have  the 
"Whole  income  during  his  life,  and,  after  the 
death  of  the  survivor,  the  property  to  be 
divided  among  testatrix's  nephews  and  nieces, 
the  fact  that  the  legal  title  vested  in  the 
husband,  and  on  his  death,  leaving  the  son 
surviving,  in  the  son  as  trustee,  and  also 
the  equitable  estate  for  life,  does  not  create  a 
merger  in  equity,  since  to  do  so  would  bar 
the  interests  of  the  remainderman. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Marshall 
county:  Nichol,  Judge. 

Action  to  quiet  title.  Frank  B.  Sherlock, 
plaintiff,  and  Leroy  H.  Thompson  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff appeals. '  The  facts  are  stated  in  the 
opinion.    Affibmbs). 

C.  H,  Van  Law  for  appellant. 
Carney  d  Carney,  J.  M.  McGillivray  and 
Anthony  C.  Daly  for  appellees. 

[2]  Preston,  J. — I.  The  seventeen  defend- 
:ants  are  the  nieces  and. nephews  of  deceased. 
They  were  at  the  time  of  the  death  of  Mrs. 
Sherlock,  and  are  now,  living.  Plaintiff  is 
the  son  and  sole  heir.  Her  husband  survived 
her,  but  has  not  been  made  a  party.  The  an- 
swer admits  that  they  make  a  [3]  claim  ad- 
verse to  the  estate  of  plaintiff  in  said  prop- 
erty, and  say  that  their  claim  to  the  real 
property  involved  is  the  estate  in  remainder 
to  the  defendants,  derived  upon  the  termina- 
tion of  the  life  estate  of  the  plaintiff  and  an- 
other, through  and  by  the  last  will  of  Mary 
E.  Sherlock,  owner  in  her  lifetime  of  said 
real  property.  For  reply  plaintiff  denies 
that  defendants  take,  have,  or  hold  any  in- 
terest in  the  property  because  the  instrument 
purporting  to  be  the  last  will  and  testament 
•of  deceased,  in  its  terms,  whereunder  defend- 
ants claim  title  and  interest,  is  void  and  con- 
trary to  the  laws  of  property  that  obtain  in 
the  state  of  Iowa,  and  seeks  to  create  estates 
unsupported  by  the  law  of  Iowa.  The  will, 
which  has  been  duly  probated,  in  the  first 
four  paragraphs  provides  for  the  payment  of 
debts,  the  erection  of  a  $2,000  monument, 
<care  of  cemetery  lot,  and  gives  specific  per- 
aonal  property  to  plaintiff  and  another. 
Paragraph  5  gives  $3,000  to  a  church,  to  be 
Ann.  Cas.  1917A. — 77. 


paid  in  ten  equal  installments.     Paragraphs 
6,  7,  and  8  are  as  follows: 

"Sixth.  I  give,  devise  and  bequeath  to  my 
beloved  husband,  W.  M.  Sherlock,  and  to  my 
dear  son,  Frank  B.  Sherlock,  the  use,  benefit 
and  income  arising  from  all  the  remainder  of 
my  property,  both  real  and  personal,  joint- 
ly in  equal  shares  for  their  natural  lives,  the 
survivor  of  said  two  persons  named,  succeed- 
ing to  the  ownership  of  the  whole  of  said 
use,  benefit  and  income  of  said  property,  upon 
the  decease  of  the  other  person  named.  My 
husband,  W.  M.  Sherlock,  shall  be  trustee  of 
said  property,  as  long  as  he  shall  live,  to 
carry  out  the  terms  of  this  will,  and  on  his 
decease  then  my  son,  Frank  B.  Sherlock,  shall 
succeed  to  said  trusteeship.  The  said  trustee 
shall  take  care  of  and  preserve  my  said  prop- 
erty with  no  power  of  sale,  however,  unless 
under  order  of  court  to  carry  out  the  terms 
of  this  will,  nor  shall  title  to  the  said  prop- 
erty (other  than  its  income)  invest  in  either 
of  said  persons. 

"Seventh.  Upon  the  death  of  the  survivor 
of  the  said  two  persons,  to  wit:  W.  M.  Sher- 
lock and  Frank  B.  Sherlock,  the  title  to  all 
my  property,  I  will  devise  and  bequeath,  in 
equal  shares,  share  and  share  alike,  to  my 
nieces  and  nephews  who  shall  be  living  at 
the  date  of  the  death  of  the  survivor  of 
[4]  the  two  persons  named,  to  wit:  W.  M. 
Sherlock  and  Frank  B.  Sherlock. 

"Eighth.  T  will,  devise  and  bequeath  to  my 
grandson,  William  Sherlock,  ten  thousand 
($10,000)  dollars  to  be  paid  him  on  his  at- 
taining the  age  of  twenty- five  (25)  years. 
Should  my  husband,  W.  M.  Sherlock  and  my 
son  Frank  B.  Sherlock,  both  die  before  my 
said  grandson  has  attained  the  age  of  twenty- 
five  (25)  years,  then  property  equal  to  said 
amount  of  ten  thousand  ($10,000)  in  value, 
shall  be  reserved,  and  not  distributed  to  my 
nieces  and  nephews  then  living,  as  herein- 
before provided,  and  shall  be  charged  with 
this  bequest  so  that  it  can  be  carried  out  on 
my  said  grandson  attaining  said  age.  Should 
my  said  grandson  William  Sherlock,  die  be- 
fore attaining  the  age  of  twenty- five  (25) 
years  and  after  the  death  of  the  survivor 
of  the  t\vo  persons  formerly  named,  to  wit: 
My  husband,  W.  M.  Sherlock,  and  son,  Frank 
B.  Sherlock,  then  said  property  so  reserved 
shall  be  distributed  in  equal  portions  to  my 
living  nieces  and  nephews  as  I  have  hereto- 
fore   provided." 

Paragraph  9  nominates  her  husband,  W.  M. 
Sherlock,  executor  without  bond.  Paragraphs 
6  and  7  are  the  ones  litigated;  some  of  the 
others  have  a  bearing,  and  for  that  reasbn 
have  been  referred  to.  The  only  question 
litigated,  and  the  only  construction  of  the 
will  required  under  the  issues,  is  whether 
plaintiff  takes  a  fee  to  an  undivided  two- 
thirds  of  the  real  estate.     Plaintiff's  eonten- 
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tiong  are  that  it  is  necessary  that  a  present 
vested  estate  should  exist;  that,  while  es- 
tates under  our  statute  (section  2917)  may 
be  created  to  commence  at  a  future  date, 
the  title  is  and  must  be  vested  in  some  one 
at  all  times;  that  a  remainder  cannot  exist 
without  a  particular  estate  to  support  it,  and, 
if  the  particular  estate  expires  before  the 
remainderman  is  qualified  to  take  possession, 
the  remainder  e^^pires  with  it;  that  the  estate 
created  by  the  seventh  clause  of  the  instant 
will  is  a  contingent  remainder,  and,  there 
being  no  particular  vested  estate,  the  contin- 
gent remainder  must  fall  because  of  the  lack 
of  a  particular  estate  to  support  it;  that  the 
trust  which  the  testator  attempted  to  create 
is  invalid;  that  the  devise  to  the  defendants 
as  nieces  [5]  and  nephews  is  therefore  void, 
and  by  operation  of  law  the  heir,  plain- 
tiif,.  will  as  against  them,  take  the  legal  es- 
tate. It  is  claimed  for  appellant  that,  where 
the  only  words  of  gift  are  found  in  the  direc- 
tion to  divide  or  pay  at  a  future  time,  the 
gift  is  contingent  and  not  vested,  and  that 
a  proper  construction  of  this  will  brings  it 
within  the  rule  of  McClain  v.  Capper,  98 
la.  145,  67  N.  \V.  102;  Olsen  v.  Youngerraan, 
136  la.  405,  113  N.  W.  938;  Archer  v. 
Jacobs,  125  la.  407,  101  N.  W.  195;  Taylor 
V.  Taylor,  118  la.  407,  92  X.  W.  71.  The 
necessity  that  a  present  vested  interest  or 
estate  exists  in  every  disposition  of  property 
is  conceded  by  counsel  for  appellees.  They 
also  concede  substantially  that,  by  the  seventh 
clause  of  this  will,  the  estate  to  the  nieces 
and  nephews  is  not  ready  to  come  into  posses- 
sion whenever  and  however  the  preceding 
estate  determines;  that  the  persons  who  are 
to  take  will  never  be  known  until  the  death 
of  the  life  tenants,  W.  M.  Sherlock  and  Frank 
B.  Sherlock;  that  not  every  one  of  the  nieces 
and  nephews  who  come  into  being  will  enjoy 
the  benefits  of  this  estate,  as  it  is  only  to 
those  who  survive  the  life  tenants  that  the 
testatrix  has  given  a  portion;  that  there  is 
a  condition  precedent  which  must  be  fulfilled 
before  such  estate  can  be  deemed  vested  in 
the  remaindermen;  and  that  therefore  the 
condition  of  survivorship  fixes  the  nature  of 
the  remainder  as  a  contingent  remainder. 
But  they  say  by  this  will  testatrix  appoints 
trustees  for  this  property,  and  that  the  legal 
title  to  the  realty  is  vested  in  the  trustees 
until  their  death,  and  the  contingency  occurs 
by  which  the  nieces  and  nephews  then  living 
are  to  take;  that,  even  though  testatrix  in- 
tended to  withhold  the  legal  title  from  the 
trustees,  equity  does  not  allow  a  trust  to 
fail  ior  lack  of  a  trustee  holding  legal  title; 
that,  if  title  vests  in  no  one  by  the  terms  of 
this  will,  the  heirs  at  law  hold  in  trust  for 
the  uses  named.  In  answer  to  this  appel- 
lant says  there  is  no  valid  trust  because  the 
same  person  cannot  be  at  the  same  time  trus- 


tee and  beneficiary  of  the  same  interest,  and 
that  the  legal  and  equitable  estates  are 
merged.  Appellees  also  contend  further  that, 
even  though  appellant's  claim  that  the  trust 
estate  entirely  failed  be  correct,  still  the 
[6]  devise  to  the  nieces  and  nephews  may  be 
sustained  as  an  executory  devise. 

An  important  question  in  the  case  \a 
whether  the  title  to  the  real  estate  in  ques- 
tion vests  in  the  trustee  and  is  sufficient  to 
support  the  remainder.  We  have  said  in 
prior  cases  that  each  will  is  a  rule  unto 
itself,  and  must  be  construed  in  all  its  parts 
with  the  intention  of  sustaining  and  support- 
ing the  will. 

The  substance  of  the  rule,  as  heretofore 
stated,  is  that  the  cardinal  rule  of  construc- 
tion applied  to  wills  is  to  ascertain  and  give 
effect  to  the  intention  of  the  testator.  If 
that  intention  can  be  gathered  from  the  in- 
strument, it  will  always  be  carried  into  effect, 
unless  to  do  so  would  violate  some  rule  of 
law.  After  the  testator's  intention  has  been 
determined  by  a  construction  of  the  will,  the 
law  is  to  be  consulted  in  order  to  ascertain 
how  far  the  estate  intended  to  be  created  by 
the  testator  is  affected,  limited,  or  inliibited 
by  law. 

Where  it  is  possible  to  do  so  within  the 
law,  such  a  construction  should  be  given  as 
to  work  disposition  of  the  entire  estate  and 
prevent  even  partial  intestacy.  It  is  clear, 
from  a  reading  of  this  will,  that  testatrix 
did  not  intend  that  her  son,  the  plaintiff, 
should  take  a  two-thirds  interest  in  this  real 
estate  in  fee,  but  did  intend  that  her  husband 
and  plaintiff  should  take,  as  beneficiaries,  a 
life  estate  in  the  real  estate,  the  survivor  of 
the  two  to  succeed  to  the  ownership  of  such 
life  estate,  and  that  the  property  should  ulti- 
iDi&tely  go  to  her  nieces  and  nephews  who 
shall  be  living  when  her  husband  and  son 
are  both  dead.  The  words  are  not  meaning- 
less; there  is  no  mistake;  they  should  not  be 
disregarded  and  the  property  disposed  of  by 
the  law,  contrary  to  her  expressed  wishes  and 
intentions.  Her  intention  should  control 
unless  to  carry  it  out  violates  some  rule  of 
law.  As  stated,  appellant  contends  that, 
under  this  will,  there  exists  no  present  in- 
terest or  disposition  of  the  fee,  and  the 
devise  to  the  nieces  and  nephews  in  the 
seventh  clause  is  unsupported  by  any  legal 
estate.  This  conclusion  is  based  by  appellant 
[7]  upon  two  propositions:  First,  that  testa- 
trix expressly  withheld  from  her  trustee  the 
legal  title  to  the  estate  as  shown  by  the  lan- 
guage at  the  close  of  item  6  of  the  will: 
second,  that  the  union  of  the  legal  and  equi- 
table estates  in  a  trustee  results  in  a  merger 
of  the  estates,  and  that  therefore  there  can 
be  no  valid  trust.  In  the  first  proposition 
he  assumes  that  the  legal  title  never  vestel 
in  the  trustee,  and  by  the  second  proposition 
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be  assumes  that  legal  title  had  vested  in  the 
trustee,  but  that  a  court  of  equity  will  de- 
clare a  dissolution  of  the  trust,  and  that  it 
is  invalid  because  of  the  merger  of  two 
estates. 

Appellant's  argument  more  specifically 
stated  is:  That  the  testatrix  intended  to 
withhold  from  her  husband  and  son  every 
property  right  or  interest  in  the  real  estate 
of  which  she  died  seised,  which  is  embraced 
within  the  property  described  in  appellant's 
petition.  That  she  does  this  by  giving  to 
them  for  their  natural  lives  "the  use,  bene- 
fit and  income  arising  from  all  the  remainder 
of  my  property,  both  real  and  personal." 
That  this  item  of  the  will  concludes  with  this 
limitation : 

"Nor  shall  title  to  the  said  property  ( other 
than  its  income)  invest  in  either  of  said 
persons." 

That,  to  provide  for  the  management,  it  is 
provided  that: 

"My  husband,  W.  M.  Sherlock  shall  be  trus- 
tee of  said  property  as  long  as  he  shall  live, 
to  carry  out  the  terms  of  this  will,  and  on 
his  decease  then  my  son,  Frank  B.  Sherlock, 
shall  succeed  to  said  trusteeship.  The  said 
trustee  shall  take  care  of  and  preserve  my 
property  with  no  power  of  sale,  however, 
unless  under  order  of  court  to  carry  out  the 
terms  of  this  will." 

That  it  is  thus  apparent  that  the  testa- 
trix intended  to  secure  to  her  beneficiaries 
named  in  this  item  of  her  will  only  the  use, 
benefit,  and  income  arising  from  the  prop- 
erty therein  designated,  and  to  specifically 
withhold  from  them,  or  either  of  them,  every 
vestige  of  legal  title  or  interest  to  the 
18]  property  out  of  which  this  income  should 
arise.  That,  to  provide  for  the  care  and 
preservation  of  the  property  itself,  the  testa- 
trix intended  to  create  her  husband  and  son 
trustees  of  the  property,  charging  them  with 
the  duty  to  care  for  and  preserve  the  prop- 
erty, and  in  this  connection  also  specifically 
withholding  every  vestige  of  title  to  the  prop- 
erty. That  the  testatrix  has  withheld  from 
vesting  in  any  person  a  present  interest  in 
the  real  estate  of  which  she  died  seised. 

It  is  undoubtedly  true  that  testatrix  in- 
tended  to   withhold   from   her   husband  and 
son,    as    individuals    or    beneficiaries,    every 
property  right  other  than  a  life  estate,  but 
it  does  not  follow  that  she  intended  to  with- 
hold title  from  them  as  trustee.    On  the  con- 
trary, it  appears  to  us,  for  reasons  herein- 
after  given,   that   she   intended   to   create   a 
"trust  estate,  and  that  the  title  should  vest 
in  the  trustee.    The  last  sentence,  in  the  last 
clause  thereof,  in  paragraph  6  of  the  will  is 
t;he  part  upon  which  plaintiff  most  strongly 
relies  to  sustain  his  first  position  that  testa- 
t  rix  withheld  from  her  trustee  the  legal  title. 
J3ut   the  Intention   or   purposes  of  testatrix 


will  not  be  determined  from  the  use  of  a 
single  word,  phrase,  or  sentence.  The  entire 
scheme  of  the  will  should  be  considered.  In 
paragraph  6  of  the  will  testatrix  expressed 
several  desires.  She  first  gives  the  use  of 
tlie  property  to  the  husband  and  son  during 
their  lives  with  rights  of  survivorship.  Slie 
then  appoints  a  trustee  for  this  property, 
making  her  husband  trustee  for  life,  to  be 
followed  by  Frank  B.  Sherlock.  It  should 
be  said  here  that  Frank  B.  Sherlock  is  shown 
to  be  living,  but  it  does  not  appear  whether 
his  father  is  now  alive.  There  is  no  pre- 
sumption that  he  is  dead,  so  that,  as  far  as 
appears,  the  husband  and  son  are  both  living. 
In  that  case  the  question  as  to  whether 
Frank  ,B.  Sherlock  can  act  as  trustee  for  him- 
self has  not  yet  arisen.  He  is  not  to  act  as 
trustee  until  his  father's  death.  Finally,  in 
paragraph  6,  testatrix  places  limitations  upon 
the  power,  and  gives  instructions  to  the 
trustee,  saying: 

'*Said  trustee  shall  take  care  of  and  pre- 
serve my  property  with  no  power  of  sale, 
however,  unless  under  order  of  court,  to  carry 
out  the  terms  of  this  will." 

[9]  The  trustee  may  sell  to  carry  out  pro- 
visions of  the  will  other  than  paragraphs 
6  and  7,  and  it  may  be  necessary  to  do  so, 
but  under  the  will  this  may  not  be  done  with- 
out an  order  of  court. 

In  order  to  create  a  trust  estate  by  will, 
the  law  requires  no  particular  form  of  words 
to  be  used  by  the  devisor.  If  his  intention 
is  sufiiciently  disclosed  that  the  property 
shall  be  held  and  disposed  of  by  the  trustee 
named,  a  trust  estate  vests  in  the  trustee 
under  the  will.  Quinn  v.  Shields,  62  la.  129, 
144,  17  N.  W.  437,  49  Am.  Rep.  141.  Even 
tliough  the  will  did  not  in  direct  words  de- 
vise a  trust  estate  or  use  the  expression 
"trust"  or  "trustee,"  this  would  not  prevent 
the  creation  of  a  trust  by  implication,  where 
the  exigencies  of  the  case  require  it,  and  such 
an  intention  is  indicated. 

In  this  first  portion  of  the  last  sentence  of 
paragraph  6  of  the  will,  the  intention  of 
testatrix  is  that  the  trustees  should  have,  as 
it  is  a  fundamental  principle  of  trusteeship, 
the  legal  title  to  the  property^  by  placing 
upon  the  trustees  said  limitations  as  to  the 
power  of  sale.  The  assumption  is  there  made 
by  testatrix  that  such  trustee  shall  have 
power  of  sale,  and,  unless  limited  by  testa- 
trix, the  trustee  could  sell  the  property  freely. 
The  implication  that  the  trustee  may  sell 
means  to  convey,  and  this  shows  an  intention 
to  vest  the  legal  title  in  the  trustee,  as  such. 
He  could  not  convey  unless  he  had  such  title. 
Testatrix  had  in  a  preceding  sentence  ap- 
pointed a  trustee,  and  this  appointment,  con- 
sidering all  of  the  provisions  of  the  will  and 
the  purposes  to  be  accomplished,  gave  with 
it. the  fee  to  the  real  estate  and  the  title  to 
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the  personal  property.  Knowing  this,  she 
placed  the  limitations  before  referred  to. 
Then  follows  the  last  clause  of  the  sentence, 
*'Nor  shall  the  title  to  said  property  (other 
than  its  income)  invest  in  either  of  said  per- 
sons." The  word  "persons,"  being  plural, 
does  not  refer  to  the  subject  of  the  sentence, 
which  is  the  word  "trustee."  It  refers  to 
those  persons  who  had  previously  been  given 
the  income  to  this  property,  namely,  W.  M. 
Sherlock  and  Frank  B.  Sherlock.  [10]  It  is 
said  by  appellees  that  the  punctuation  of  a 
period  might  well  have  followed  the  word 
"will"  in  the  next  to  the  last  line  of  the 
clause,  and  that  this  would  have  more 
accurately  expressed  the  intention  of  testa- 
trix, and  that  the  clause  reading,  "Nor  shall 
the  title  to  said  property  (other  than  its  in- 
come) invest  in  either  of  said  persons,"  might 
well  be  read  aft«r  the  period  of  the  first 
sentence  of  paragraph  6.  The  same  would 
then  read  as  follows: 

"I  give,  devise,  and  bequeath  to  my  beloved 
husband,  W.  M.  Sherlock,  and  to  my  dear  son 
Frank  B.  Sherlock,  the  use,  benefit  and  in- 
come arising  from  all  the  remainder  of  my 
property  both  real  and  personal,  jointly,  in 
equal  shares  for  their  natural  lives.  The 
survivor  of  said  two  persons  named  succeed- 
ing to  the  ownership  of  the  whole  of  said  use, 
benefit  and  income  of  said  property,  upon 
the  decease  of  the  other  person  named,  nor 
shall  the  title  of  said  property  (other  than 
its  income)   invest  in  either  of  said  persons." 

Authorities  are  cited  holding  that  under 
some  circumstances  the  courts  may  supply 
words,  phrases,  punctuation,  and  even  trans- 
pose sentences  in  order  to  ascertain  and  de- 
termine the  intent  of  a  testator.  We  think 
it  is  not  necessary  to  resort  to  this  because 
the  meaning  is  not  obscure.  In  this  last 
clause  testatrix  is  speaking  of  her  husband 
and  son,  not  in  the  light  of  trustees,  but 
rather  in  the  position  of  beneficiaries.  She 
recognized  that  they  were  placed  in  this  will 
in  two  legal  positions.  She  desired  to  reserve 
from  them,  as  beneficiaries,  the  legal  title  to 
the  estate.  Property  may  be  given  to  a  person 
as  trustee  or  to  such  person  in  his  own  right.  * 
The  fact  that  it  may  be  the  same  person  who 
occupies  the  two  positions  does  not  in  any 
wise  curtail  the  right  of  a  donor  in  limiting 
the  property  which  she  gives.  Further,  this 
last  clause  may  be  considered  as  simply  a 
clause  added  to  the  foregoing  devises  for 
better  protecting  and  limiting  the  gifts  as 
made.  The  first  part  of  it  limits  the  rights 
of  the  trustee;  the  second  part  of  it  limits 
the  rights  of  beneficiaries.  We  are  of  opin- 
ion that,  under  this  will,  the  legal  title  vests 
in  [11]  the  trustee,  at  least  until  the  death 
of  the  life  tenants  (Cushman  v.  Coleman,  92 
Ga.  772,  19  S.  E.  4«l),  for  the  benefit  of  who- 
ever  will   then    take,    such   an   estate   being 


necessary  to  enable  the  trustee  to  execute  the 
powers  given,  to  perform  the  duties  required, 
and  to  carry  out  the  purposes  and  intentioiu 
of  the  testatrix. 

II.  Upon  the  proposition  before  briefly 
referred  to  that,  where  a  trust  is  intended, 
the  courts  will  honor  it  although  words  of 
devise  in  trust  are  lacking,  and  that  equity 
does  not  allow  a  trust  to  fail  for  lack  of  a 
trustee  holding  legal  title,  see,  without 
further  discussion.  Busby  v.  Busby,  137  la. 
57,  114  N.  W.  659;  Wells  v.  German  Ins. 
Co.  128  la.  649,  105  N.  W.  123;  Johnaon  v. 
Mayne,  4  la.  180;  Dwyer  v.  CaJiill,  228  111. 
017,  81  N.  E.  1144;  Woodward  v.  James,  115 
N.  Y.  346,  22  N.  E.  150;  39  Cyc.  281. 

The  court  will  execute  the  paramount 
desire  of  testatrix,  and  might  under  some  cir- 
cumstances, and  if  necessary,  appoint  new 
trustees. 

III.  The  next  point  is  whether  there  is  a 
merger.  Appellant's  contention,  as  before 
stated,  is  that  though  a  trust  estate  is 
devised,  and  the  title  vests  in  the  trustee, 
the  equitable  estate  is  merged  in  the  le^l. 
To  hold  here  that  there  is  a  merger  would  of 
course  defeat  the  purposes  and  intentions  of 
testatrix  and  deprive  her  nieces  and  nephews 
surviving  of  tiieir  rights  under  the  will.  It 
is  the  rule  at  law,  and  under  some  circuni- 
etances  and  for  some  purposes  in  equity. 
that,  where  a  legal  and  equitable  estate  unite 
in  the  same  person,  the  equitable  estate  is 
merged  in  the  legal.  As  before  stated,  if  W. 
M.  Sherlock  is  now  living,  the  question  &a  to 
whether  Frank  B.  Sherlock  can  act  as  trusting 
for  himself  has  not  yet  arisen.  He  is  the 
plaintiff,  and  the  only  one  asking  any  relief. 
and  is  the  only  one  claiming  a  merger.  He 
is  claiming  an  undivided  two-thirds  in  fee 
of  this  real  estate  as  heir,  and  that  he  is 
now  entitled  to  have  the  claim  established 
and  title  quieted.  Whether  the  title  to  this 
land  or  any  part  of  it  will  revert  to 
[12]  plaintiff  as  heir,  or  what  his  rights 
mav  be  if  there  should  be  no  nieces  or 
nephews  living  at  the  death  of  the  life  tenants 
who  will  take,  is  another  matter  and  not 
now  determined. 

Trusts  are  creatures  of  equity,  and  the 
donor's  intention  has  always  been  upheld  and 
executed,  wherever  possible.  Equity  will 
attempt  to  remedy  the  defect,  if  the  donor 
has  unfortunately  so  construed  his  gift 
that  it  is  defective  in  some  of  its  parts. 

The  rule  contended  for  by  appellant  is  the 
rule  at  law  and  may  be  in  equity  if  there  is 
no  object  or  purpose  in  keeping  the  two 
estates  separate.  Archer  v.  Jacobs,  125  la. 
467,  101  N.  W.  195,  cited  by  appellant,  is 
not  in  point.  In  that  case  there  was  no  qne»- 
tion  in  regard  to  a  trust  estate  or  of  title 
vesting  in  a  trustee,  upon  which  a  remainder 
could  be  supported.    By  conveyances  the  dil- 
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ferent  estates  became  united  in  one  person, 
and  the  court  there  held  that  this  union  of 
the  life  estate,  the  vested  remainder,  and 
the  reversion  in  a  common  grantee  must  be 
held  to  merge  and  destroy  the  contingent  re- 
mainder limited  to  persons  who  are  not,  and 
may  never  be,  in  being. 

In  Nellis  v.  Rickard,  133  Cal.  619,  66  Pac. 
33,  85  Am.  St.  Rep.  229,  it  is  said: 

"It  is  undoubtedly  true,  as  a  general  propo- 
sition, that,  where  an  equitable  estate  and  a 
legal  estate  meet  in  the  same  person,  the 
former  is  merged  in  the  latter,  if  the  two 
estates  are  commensurate  and  coextensive, 
and  if  the  merger  is  not  contrary  to  the  in- 
tention of  the  parties.  .  .  .  And  ordina- 
rily a  cestui  que  trust  should  not  be  ap- 
pointed trustee.  But  the  authorities  hold 
that  a  cestui  que  trust  is  not  absolutely 
incapacitated  from  being  a  trustee,  'as  the 
court  itself,  under  special  circumstances,  ap- 
points a  cestui  que  trust  a  trustee.  The  ques- 
tion is  one  merely  of  a  relative  fitness.' " 

In  Burbach  v.  Burbach,  217  111.  547,  76 
N.  E.  519,  we  have  a  case  of  a  devise  to  A., 
B„  and  C,  trustees  for  A.,  B.,  C,  D.,  and 
E.  for  the  sale  of  real  estate  and  a  division 
thereof  among  the  beneficiaries.  It  was  con- 
tc^nded  that  the  estate  or  at  least  the  portion 
of  it,  properly  falling  to  A.,  B.,  and  C, 
[13]  was  merged  with  the  legal  title,  as  held 
by  them,  and  that  the  court  could  not  compel 
a  sale  of  the  real  estate  as  was  provided  in 
the  will.  The  court  said  at  page  550  of  217 
111.  at  page  520  of  75  N.  E, : 

"The  provisions  of  the  will  are  not  void  on 
the  ground  that  the  three  trustees  are  also 
beneficiaries.  Whatever  may  be  said  as  to 
the  fitness  of  trustees  to  take  property  in 
trust  for  themselves,  they  are  not  necessarily 
and  in  all  cases  incapable  of  doing  so,  .  .  . 
and,  where  one  is  a  trustee  for  himself  and 
others,  that  fact  does  not  defeat  the  trust." 

The  union  of  two  estates  in  one  person 
does  not  necessarily  result  in  a  merger.  The 
merging  of  two  estates  by  their  union  in  a 
single  individual  is  purely  a  matter  of  theory. 
The  two  estates  are  conceived  as  remaining 
separate  wherever  that  view  is  to  the  advan- 
tage of  their  holder.  There  is  the  more  rea- 
son that  they  should  be  kept  apart  when 
their  merger  would  operate  to  the  prejudice 
of  one  who  is  not  a  party  to  the  transaction. 
Williams  v.  Bricker,  83  Kan.  53,  109  Pac. 
998,  30  L.R.A.(N.S.)    343,  346. 

At  law,  the  rule  is  that,  whenever  a  greater 
estate  and  a  lesser  coincide  in  the  same  per- 
son without  any  intermediate  estate,  the 
lesser  is  merged. 

"In  equity,  the  rules  of  law  as  to  merger 
are  not  followed,  and  the  doctrine  of  merger 
is  not  favored.  Equity  will  prevent  or  per- 
mit a  merger  as  will  best  subserve  the  pur* 
poses   of   justice   and   the   actual    and    just 


intent  of  the  parties.  Wherever  a  merger 
would  operate  inequitably,  it  will  be  pre- 
vented. ...  In  equity,  the  merger  will 
be  prevented  whenever  necessary  to  protect 
the  rights  of  an  innocent  third  party,  or  of 
the  person  in  whom  the  estates  meet.  16 
Cyc.  665,  668. 

"In  equity  the  legal  rule  of  merger  is  not 
regarded  as  infiexible,  and  the  question 
whether  the  doctrine  of  merger  will  be  ap- 
plied or  not  is  determined  by  the  intention 
of  the  party  in  whom  the  estates  unite,  pro- 
vided that  his  intention  shall  not  be  enforced 
to  perpetrate  fraud  or  wrong.  .  .  .  The 
equitable  doctrine  has  superseded  the  legal 
doctrine  almost  entirely  at  this  day,  for  in 
England  the  equitable  doctrine  [14]  controls 
in  courts  of  law  by  statute,  while  in  many  of 
the  United  States  equitable  remedies  can  be 
had  in  courts  of  law.  (20  Am.  &  Eng.  Enc. 
of  Law  [2d  ed.]  pp.  590,  591.)" 

Merger  takes  place  when  a  greater  and 
lesser  estate  come  together  in  the  same  per- 
son, and  when  there  is  no  reason  for  their 
longer  existence  as  separate  estates.  The 
doctrine  has  its  foundation  in  the  conven- 
ience of  the  parties  interested,  and  therefore 
whenever  the  rights  of  strangers,  not  parties 
to  the  act,  that  would  otherwise  work  an 
extinguishment  of  the  particular  estate,  re- 
quire it,  the  two  estates  will  still  have  a  sepa- 
rate continuance  in  contemplation  of  law. 
Moore  v.  Luce,  29  Pa.  St.  200,  263,  72  Am. 
Dec.  629. 

See  also  Robertson  v.  De  Brulatour,  188 
N.  Y.  301,  80  N.  E.  938;  16  Cyc.  665,  668; 
39  Cyc.  248;  Cushman  v.  Coleman,  92  Ga. 
772,  19  S.  E.  46. 

Tliere  is  no  merger.  Other  points  are 
argued,  but  what  we  have  said  disposes  of 
the  case. 

The  judgment  of  the  district  court  was 
right,  and  it  is 

Affirmed. 

Ladd,  C.  J.,  and  Evans  and  Weaver,  JJ., 
concur. 


NOTE. 

Merger  of  Zistates  Where  Life  Tenant 
If  Also  Tmstee   of  Property. 

W^hile  the  question  has  been  passed  on  in 
but  a  few  instances,  tlie  reported  case  sets 
forth  the  more  generally  accepted  doctrine 
that  there  is  no  merger  of  estates  where  a 
life  tenant  of  property  becomes  a  trustee  of 
the  property,  the  settlor  or  testator  direct- 
ing that  at  the  death  of  the  life  tenant  the 
remainder  is  to  vest  in  some  other  person. 
The  court  points  out  clearly  that  a  merger 
of  the  estates  would  bar  the  interest  of  the 
remainderman  and  thus  frustrate  the  testa- 
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tor's  or  settlor's  intention.  To  substantially 
the  same  effect,  see  Arnold  v.  Southern  Pine 
Lumber  Co.  58  Tex.  Civ.  App.  186,  123  S.  W. 
1162;  Highland  Park  Mfg.  Co.  v.  Steele,  232 
Fed.  10,  146  C.  C.  A.  202.  The  case  of  Hen- 
derson V.  Hill,  9  Lea  (Tenn.)  25,  exemplifies 
the  rule  set  forth  in  the  reported  case.  In  that 
case  it  appeared  that  a  deed  conveyed  certain 
land  to  a  widow,  in  trust  for  her  life  and 
to  be  conveyed  in  fee  on  her  death  to  her 
three  daughters.  It  was  held  that  the  legal 
title  of  trustee  did  not  merge  with  the  bene- 
ficial title  despite  the  fact  that  they  both 
existed  in  the  same  person.  The  court  said: 
"The  deed  of  October  3,  1853,  in  the  events 
which  have  happened,  conveyed  the  land  in 
controversy  to  Elizabeth  M.  Currin,  her  heirs 
and  assigns  forever,  in  trust  for  her  own  use 
and  benefit  during  widowhood  or  life,  and, 
upon  her  marriage  or  death,  *to  be  conveyed 
in  fee  to  her  three  daughters,  or  such  of 
them  as  shall  be  living  then,'  and  the  child 
or  children,  if  any,  of  such  as  may  be  dead, 
who  shall  take  the  share  of  the  parent,  and 
if  all  three  of  the  children  be  then  dead,  to 
the  descendants  of  any  of  them  per  stirpes, 
and  if  no  descendants,  then  to  be  roconveyed 
in  fee  to  the  grantors."  And  in  discussing 
the  effect  of  an  execution  against  the  widow 
upon  this  property  the  court  said  further: 
"An  execution,  in  this  state,  only  operates 
upon  a  legal  estate:  Springer  V.  Smith,  3 
Lea  737.  There  must  be  some  beneficial  in- 
terest in  the  debtor,  not  a  mere  naked  legal 
title:  Thomas  v.  Walker,  6  Humph.  93.  If 
the  legal  title  and  the  beneficial  interest  com- 
bine in  the  same  individual,  the  estate,  both 
by  the  statute  of  29  Charles  2,  and  by  our 
statutes,  may  be  reached  by  execution,  as  in 
the  case  of  resulting  trusts.  But  this  doc- 
trine only  applies  in  cases  of  merger  or  where 
the  cestui  que  trust  has  the  whole  beneficial 
interest,  with  the  right  to  call  for  an  im- 
mediate conveyance  to  him  of  the  legal  estate: 
Russell  V.  Stinson,  3  Hayw.  1;  Freem.  on 
Ex.  sec.  190.  It  does  not  apply  when  the 
limitation  in  fee  must  be  kept  alive  for  the 
purposes  of  the  trust.  And  there  can  be  no 
merger  where  the  legal  and  equitable  estates 
are  not  commensurate:  Perry  on  Trusts,  sec. 
13.  Or  where  the  merger  would  be  contrary 
to  the  intent  of  the  grantor:  Id.  sec.  347. 
In  this  view,  neither  the  trust  estate,  nor 
the  beneficial  interest  created  by  the  original 
trust  conveyance  of  the  land  in  controversy 
could  be  reached  by  the  execution  of  the  com- 
plainant." 

However,  in  Tilton  v.  Davidson,  98  Me.  55, 
56  Atl.  215,  wherein  it  appeared  that  a  testa- 
tor left  certain  real  and  personal  property  to 
his  two  daughters  to  apply  the  income  to 
their  support  during  their  lives  with  the 
power  to  dispose  of  the  same  by  will  or  other 
instrument  to  take  effect  after  their  decease, 
the  estates  were  declared  to  merge  into  an 


absolute  title.    The  court  said:    "True,  the 
gift  of  the  income  of  real  or  personal  prop- 
erty for   life   is   a  gift  of   a  life   estate  in 
that  property.     So  the  codicil  in  this  case 
purports  to  give  the  daughters  an  estate  for 
life    in   the   entire   property,   followed  by  a 
general    power   of   appointment   or   right  to 
make  a  disposition  of  the  estate,  if  they  see 
fit  to  exercise  it,  by  will  or  other  instrument 
which  shall  take  effect  at  their  decease.    But 
no  other  beneficiaries  except    the    daughters 
are  named  or  suggested.    After  providing  for 
this   life   estate  to  the   daughters,   the  will 
contains  no  reference  whatever  to  any  limita- 
tion- over  of  the  estate  in  any  contingency  to 
any  other  person.    True,  the  entire  estate  is 
'bequeathed'   to  the   trustees   to   'remain  in 
their  care  during  their  lifetime'  for  the  pur- 
pose and  with  the  power  above  stated,  but 
the  testator  makes  no  disposition  of  the  re- 
mainder  after   the  termination   of   this  life 
estate.     The  daughters  thus  hold  the  prop- 
erty upon  a  simple  trust  for  their  o^^-n  bene- 
fit.    Under  these  circumstances,  even  if  the 
trust  had  been  confided  to  strangers  for  their 
benefit,    the    daughters   would    thereby    have 
become    the   absolute  equitable   owners,   not 
only  of    the  income  but  of  the  principal  of 
the  trust  estate.     Tliere  is  no  doubt  of  the 
power  and  duty  of  the  court  to  decree  ihe 
determination    of    a    trust,    where    all    tho 
objects  and  purposes  have  been  accomplished, 
where  the  interests  under  it  have  all  vested 
and  where  all  parties  beneficially  interested 
desire   its   termination.     Where   property   is 
given  to  certain  persons  for  their  benefit  and 
in  such  a  manner  that  no  other  person  haa 
or  can  have  any  interest  in  it,  they  are  in 
effect  the  absolute  owners  of  it,  and  it  is  rea- 
sonable and  just  that  they  should  have  the 
control  and  disposal  of  it  unless  some  good 
cause  appears  to  the  contrary."     In   Butler 
v.  Godley,  12  N.  C.  94,  it  waa  held  that  a 
trustee  of  pergonal  property,  viz.,  a  slave,  who 
was  given  a  life  interest  in  the  slave  with 
remainder  over,  took  an  absolute  title  to  the 
slave  or,  in  other  words,  the  legal  and  equita- 
ble title  merged.    The  court  said :     "If  a  lejral 
estate  passed  to  Mary  Godley  by  the  deed» 
in   question,   the   limitations   after   her   liff 
estate  are  void,  and  the  whole  interest  vested 
in  her.     To  me  it  is  incomprehensible  how 
a  person  can  take  to  the  use  of,  or  in  trust 
for  himself;  that  he  should  be  his  own  trus- 
tee; that  he  should  have  a  right  to  call  upon 
himself  to  perform  the  use  or  trust,  and  if 
refused,   enforce  performance.     So  far   from 
such  a  union  being  recognized  in  law,  it  i^ 
a  well-established  maxim,  that  if  the  two  in- 
terests become  vested  in  the  same  person,  the 
use   or   trust   immediately   vanishes."     "The 
words  of  the  deed  of  1793  are,  that  they  the 
grautors    (naming  them)    have  on  that    day 
delivered  to  Mary  Godley,  for  the  purposes 
declared  in  the  annexed  agreement,  the  negro 
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Lucy  for  the  consideration  therein  set  forth; 
they  then  severally  warrant  the  said  girl 
upon  trust  to  said  Mary  Godley,  for  life, 
and  after  her  death  to  her  daughter,  etc.; 
and  the  question  is,  does  the  legal  estate 
pass  to  Mary  Godley  for  life,  or  does  it  re- 
main in  the  grantors;  if  the  legal  estate 
passes,  the  limitations  are  void;  if  it  remain 
in  the  grantors,  and  nothing  but  a  trust 
passes,  the  trust  is  good.  There  are  no 
words  passing  only  a  trust  and  retaining  the 
legal  estate;  they  deliver  to  her  upon  trust 
for  the  purposes  of  the  annexed  deed:  that 
deed  declares  that  they  shall  within  eighteen 
months  procure  a  liegro  of  a  certain  descrip- 
tion, and  a  good  and  lawful  title  to  the 
said  negro  make  to  the  said  Mary,  during 
the  term  of  her  natural  life,  and  after  death 
to  her  daughter,  etc.  Who  are  to  perform 
the  trusts,  if  there  are  anyt  The  grantors? 
None  are  pointed  out  for  them  to  perform; 
they  are  not  to  hold  the  negro  in  trust  for 
Mary  Godley,  but  Mary  Godley  is  to  hold 
upon  trust.  They  did  not  grant  the  trust 
(the  beneficial  estate  only)  to  her,  retaining 
the  legal  one  themselves;  but  they  gave  the 
legal  estate  to  her,  and  on  her  imposed  the 
trusts.  What  were  those  trusts?  The  onlv 
ones  expressed  are,  that  she  would  hold  the 
negro,  during  her  own  life,  and  that  after 
death,  the  negro  should  go  to  her  daughter, 
and  return  to  the  grantors  if  the  daughter 
sliould  die  before  the  death  of  her  mother. 
Were  I  to  presume,  I  should  say  these  were 
the  ideas  intended  to  be  conveyed  by  the 
term  *in  trust.'  But  allowing  that  the  person 
who  drew  this  deed,  had  the  idea,  that,  by 
means  of  a  trust  growing  out  of  a  legal  estate, 
these  future  and  contingent  limitations  of 
personal  property  could  be  made,  and  intend- 
ed to  draw  such  a  deed  as  would  effect  that 
object  if  he  has  not  done  so,  we  cannot  do 
it  for  him.  No  matter  what  he  or  the  parties 
intended,  we  must  decide  the  right  of  these 
parties  upon  what  has  been  done,  and  not 
on  what  he  intended  to  do.  Is  there  a  valid 
trustee  to  hold  and  preserve  the  legal  estate, 
until  these  future  trusts  arise?  for  it  is  upon 
that  ground,  and  that  ground  only,  that  these 
future  trusts  can  be  supported.  If  there  were 
any  trusts  declared,  it  was  upon  Mary  God- 
ley's  legal  estate,  and  not  upon  the  estate  of 
the  grantors,  and  they  were  to  her  in  the 
first  instance,  and  if  so,  they  vanished  in  a 
moment,  and  they  will  not  arise  again  and 
fix  on  the  estate  after  her  death.  I  am  con- 
strained therefore,  to  say  that  Mary  Godley 
took  the  whole  estate,  and  that  upon  her 
death,  the  petitioners  are  entitled  as  her  next 
of  kin,  she  having  died  intestate." 

For  a  discussion  of  the  merger  of  estates 
as  dependent  on  the  intention  of  the  parties, 
see  the  note  to  McCreary  v.  Coggeshall,  7 
Ann.  Caa.  693. 
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Montana  Supreme  Court — December  11,  1914. 


60  Mont.  83;  146  Pac.  6, 


Attorneys  —  Disbarment  —  Conviotion 
of  Crime  —  Record  ConolusiTe. 

By  Rev.  Codes,  §  6393,  a  certified  copy  of 
the  record  of  conviction  of  an  attorney  for  a 
felony  or  for  misconduct  involving  moral  tur- 
pitude is  conclusive  evidence  of  bis  unfitness 
to  be  a  member  of  the,  bar,  and  the  supreme 
court  must  disbar  him  under  section  0410 
without  notice  by  citation  or  other  process. 

Crime  Involvinc  Moral  Turpitude. 

Forgery  is  an  offense  involving  moral  tur- 
pitude, within  Rev.  Codes,  §  6393,  providing 
for  the  disbarment  of  attorneys  on  conviction 
of  a  felony  or  of  a  misdemeanor  involvirig 
moral  turpitude. 

Effect  of  Pardon  on  Disbarment  Pror 
ceeding. 

Where  an  attornev  was  convicted  of  for- 
gery and  a  certified  copy  of  the  judgment 
filed  in  the  supreme  court,  its  effect  as  fur- 
nishing conclusive  ground  for  disbarment  i»  ^ 
not  nullified  by  a  conditional  pardon  granted 
to  the  attorney  by  the  governor. 

[See  note  at  end  of  this  case.] 

Pardons  «-  Right  to  Impose  Condition* 

In  the  granting  of  a  pardon^  the  governor 
is  authorized,  by  Const,  art.  7,  §  9,  and  Rev. 
Codes,  §  9556,  to  impose  conditions  witliout 
restriction,  so  long  as  they  are  neither  illegal, 
immoral,  nor  impossible  of  performance. 

[See  7  Ann.  Cas.  92;  13  Id.  1103;  111  Am. 
St.  Rep.  108.] 

Effect  of  Parole. 

The  parole  of  a  convicted  criminal  does 
not  wipe  out  the  conviction,  but  merely  sus- 
pends its  operation  by  remitting  for  the  time 
being  the  confinement  at  hard  labor,  until 
the  end  of  the  term  or  an  unconditional  par- 
don is  granted;  the  offender  in  the  meantime 
being  subject  to  prison  discipline  and  to  be 
taken  into  custody  on  violation  of  any  of 
the  conditions  as  though  the  parole  had  not 
been  granted. 

Proceeding  to  disbar  E.  L.  Sutton.  The 
facts  are  stated  in  the  opinion.-    Order  or 

DISBARMENT. 

E.  L.  Sittton,  pro  se. 

[89]  Brantlet,  C.J.— On  April  11,  1914, 
E.  L.  Sutton  was  tried  in  the  district  court 
of  Chouteau  county  upon  a  charge  of  forgery, . 
and  by  a  verdict  of  the  jury  found  guilty.  He 
was  thereafter  by  judgment  of  the  court  sen- 
tenced to  a  term  of  two  years  in  the  state 
prison.  At  the  time  the  charge  was  preferred 
against  him,  and  at  the  time  of  his  conviction, 
Mr.  Sutton  was  an  attorney  and  counselor  at 
law  and  a  member  of  the  bar  of  Montana. 
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Thereafter,  on  May  14,  the  clerk  of  the  dis- 
trict court,  under  the  command  of  the  statute 
(Rev.  Codes,  sec.  6409)  lodged  with  the  clerk 
of  this  court  a  certified  copy  of  the  record  of 
conviction.  When  this  fact  was  brought  to  its 
attention,  this  court  made  an  order  directing 
a  citation  to  issue  to  Sutton  requiring  him  to 
show  cause  why  he  should  not  be  removed 
from  his  office.  The  citation  was  served  on 
June  1.  On  June  6  Mr.  Sutton  filed  an  an- 
swer, admitting  his  conviction,  and  alleging 
that  there  was  then  pending  in  the  district 
court  an  application  for  a  new  trial;  that 
it  was  being  prosecuted  by  him  in  good  faith ; 
and  that,  in  the  event  it  should  be  denied,  he 
intended  to  prosecute  an  appeal  to  this  court. 
He  also  alleged  that  the  crime  of  which  he 
was  convicted  does  not  involve  moral  turpi- 
tude, and  therefore  his  conviction  of  it  does 
not  justify  his  suspension  or  disbarment.  The 
court  thereupon  deferred  disposition  of  the 
matter  until  the  criminal  prosecution  could 
be  disposed  of.  On  September  14  Mr.  Sutton 
filed  an  amended  answer,  in  which  he  alleged 
that  on  August  10  the  Honorable  Samuel  V. 
Stewart,  the  governor,  transmitted  to  the 
board  of  pardons  a  pardon  of  the  offense  of 
which  he  had  been  convicted;  that  on  Au- 
gust 28,  after  consideration,  the  board  ap- 
proved the  governor's  action;  that  on  August 
31  the  governor  made  an  executive  order  par- 
doning Mr.  Sutton;  and  that  on  September  3 
Mr.  Sutton  accepted  the  pardon,  which  is  now 
in  full  force  and  effect.  The  order  of  the  gov- 
ernor, after  reciting  that  he  had  granted  a 
conditional  pardon  to  Mr.  Sutton  and  that  his 
action  had  been  approved  by  the  board,  re- 
cites : 

[90]  "Now,  therefore,  I,  S.  V.  Stewart,  Gov- 
ernor of  the  state  of  Montana^  in  view  of  the 
approval  of  my  action  by  the  state  board  of 
pardons  do  hereby  declare  and  order  the  re- 
lease of  the  said  E.  L.  Sutton  from  the  state 
prison  of  the  state  of  Montana,  on  the  fol- 
lowing conditions: 

*'First.  That  the  said  E.  L.  Sutton  shall 
make  a  written  report  to  the  secretary  of  the 
state  board  of  pardons,  at  least  every  thirty 
days,  stating  his  post  office  address,  the  na- 
ture of  the.  work  in  which  he  is  engaged,  the 
name  of  his  employer  if  he  be  employed  stead- 
ily by  one  employer,  and  such  other  informa- 
tion as  may  at  any  time  be  required  of  him 
by  the  board  or  any  member  thereof. 

^'Second.  That  he  shall  not  at  any  time  be 
guilty  of  a  breach  of  any  of  the  laws  of  the 
state  of  Montana  or  of  any  of  the  conditions 
of  this  pardon.  And  further  that  he  shall 
abstain  from  the  use  of  intoxicating  liquors 
in  any  manner  or  form  whatsoever  during  the 
term  and  life  of  this  conditional  pardon,  and 
that  he  shall  refrain  from  frequenting  saloons 
or  other  places  where  intoxicating  liquors  are 
kept  or  sold. 


''Third.  That  he  shall  immediately  proceed 
to  look  after,  provide  for  and  care  of  his  wife 
and  children. 

"Fourth.  That  he  shall,  during  the  remain- 
der of  his  term  of  service,  be  at  all  times  in 
the  legal  custody  and  control  of  the  state 
board  of  prison  commissioners,  and  subject  at- 
any  time  to  be  reti^rned  to  the  state  prison 
for  a  breach  of  any  of  the  conditions  of  this- 
conditional  pardon  or  for  other  good  and  suffi- 
cient cause  to  the  state  board  of  pardons 
appearing.  And  a  written  order  of  the  state 
board  of  pardons,  certified  by  the  state  prison 
warden  in  charge  of  the  state  prison,  shall  be 
a  sufficient  warrant  to  any  officer  to  retake 
and  return  said  prisoner  to  actual  custody. 

"This  conditional  pardon  having  been  ap- 
proved by  the  state  board  of  pardons,  it  shall 
immediately  effect  the  release  of  the.  said 
E.  L.  Sutton  under  the  conditions  named,  but 
before  leaving  the  custody  of  said  prison,  the 
said  Sutton  shall  signify  in  writing  [91]  his 
acceptance  of  the  conditional  pardon  and  of 
all  the  conditions  imposed  thereby  and 
therein." 

Since,  under  section  G393  of  the  Revised 
Codes,  the  certified  copy  of  the  record  of  con- 
viction is  made  conclusive  evidence,  and  this 
court  is  left  no  discretion  but  to  proceed  un- 
der section  6410,  the  convicted  attornev  and 
counselor  is  not  entitled  to  notice  by  citation 
or  other  process.  It  is  his  bounden  duty  to 
know  that  the  legal  consequence  of  his  final 
conviction  is  his  disbarment.  (In  re  Bloor, 
21  Mont.  49,  52  Pac.  779.)  Of  course  the 
conviction  must  be  final  by  reason  of  acquies- 
cence by  the  convict  in  the  judgment  of  the 
trial  court,  or  by  affirmance  by  this  court. 
It  would  manifestly  be  an  injustice  to  hinr 
for  this  court  to  disbar  or  suspend  him  from, 
office,  until  the  finality  of  the  judgment  has 
been  made  apparent;  otherwise,  though  by 
the  subsequent  proceedings  in  the  criminal 
prosecution  he  might  be  found  not  guilty  and 
be  awarded  full  and  complete  vindication  and 
his  innocence  of  any  wrong  be  fully  estab- 
lished, in  the  end  the  order  of  disbarment  or 
suspension  would  stand  of  record.  In  the 
Bloor  case  the  judgment  of  conviction  had  be- 
come final  by  affirmance  by  this  court.  (State 
V  Bloor,  20  Mont.  574,  62  Pac.  611.)  In  this 
case,  the  record  not  disclosing  what  was  the 
condition  in  the  case  of  State  v.  Sutton,  we 
deemed  it  proper  to  issue  the  citation  in  order 
to  permit  it  to  be  disclosed. 

We  shall  not  stop  to  investigate  the  ques- 
tion whether  the  crime  of  forgery  involves 
moral  turpitude.  That  it  does  is  so  clearly- 
apparent  til  at  argument  to  the  contrary  is 
not  permissible. 

By  applying  to  the  governor  for  a  pardon 
and  obtaining  it,  Mr.  Sutton  acquiesced  in  the 
judgment  of  conviction.  For  the  purpose  of 
this  proceeding,  therefore,  that  judgment  be* 
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came  final.  In  his  brief  Mr.  Sutton  assumed 
the  position  that  the  effect  of  the  pardon  la 
not  only  to  release  him  from  the  punishment 
inflicted  by  the  judgment  of  conviction,  but 
that  it  obliterates,  in  legal  contemplation, 
the  offense  itself  and  restores  him  to  the  same 
standing  in  the  community  as  if  the  [92] 
offense  had  never  been  committed.  In  support 
of  this  argument  he  cites.  Edwards  v.  Com. 
78  Va.  39,  49  Am.  Rep.  377 ;  State  v.  Page, 
60  Kan.  664,  57  Pac.  614 ;  Carlisle  v.  U.  S.  16 
Wall.  147,  21  U.  S.  (L.  ed.)  426;  Osborn  v. 
U.  S.  91  U.  S.  474,  23  U.  S.  (L.  ed.)  388.  He 
also  cites  and  relies  with  confidence  upon  the 
case  of  Scott  v.  State,  6  Tex.  Civ.  App.  343, 
25  S.  W.  337,  to  the  point  that  though  the 
statute  makes  it  the  duty  of  the  court  to 
strike  from  the  rolls  the  name  of  an  attorney 
upon  proof  of  his  conviction  of  a  felony,  if  it 
is  made  to  appear  that  the  offender  has  been 
pardoned,  the  record  of  the  judgment  of  con- 
viction has  wholly  lost  its  probative  value  be- 
cause it  has  been  wiped  out  by  the  pardon. 
Hence  he  argues,  the  judgment  having  been 
canceled  by  his  pardon  by  the  governor,  all 
its  force  as  a  conviction  for  a  felony  has  been 
taken  away,  and  it  no  longer  furnishes  the 
basis  for  a  disbarment  proceeding.  We  have 
no  fault  to  find  with  anything  said  in  any 
of  these  cases.  It  will  be  noted,  however,  that 
all  of  them,  except  Osborn  v.  U.  S.  discuss  the 
force  and  effect  of  an  unconditional  pardon. 
In  this  case  the  court  had  under  consideration 
the  effect  of  a  pardon  of  Osborn  by  the  Presi- 
dent, of  the  offense  of  participating  in  the 
rebellion  on  account  of  which  his  property 
had  been  condemned  and  ordered  to  be  sold 
under  the  confiscation  laws  of  1862.  (Act 
July  17,  1862,  chap.  195,  sec.  7,  12  Stat.  591.) 
Two  conditions  were  attached  to  the  pardon: 
First,  that  Osborn  should  pay  all  the  costs  of 
the  proceeding  pending  against  his  person  or 
property  before  his  acceptance  of  the  pardon ; 
and,  second,  that  he  should  not,  by  virtue 
thereof,  claim  any  property,  or  the  proceeds  of 
any  property,  which  had  been  sold  by  decree 
of  a  court  under  the  confiscation  laws  of  the 
United  States.  There  was  no  question  that 
the  first  condition  had  been  fulfilled.  The 
question  was  whether  an  attempt  by  Osborn 
to  assert  a  claim  to  the  proceeds  of  his  prop- 
erty, as  against  the  officers  of  the  court  who 
had  misappropriated  them,  was  a  violation 
of  the  second  condition.  The  court,  speaking 
through  Mr.  Justice  Field,  held  that  it  was 
not.  In  the  opinion  it  was  said:  "The  pardon 
of  that  offense  necessarily  carried  with  it  the 
[93]  release  of  the  penalty  attached  to  its 
commission,  so  far  as  such  was  in  the  power  of 
the  government,  unless  specially  restrained  by 
exceptions  embraced  in  the  instrument  itself. 
It  is  of  the  very  essence  of  a  pardon  that  it 
relieves  the  offender  from  the  consequences  of 
his  offense."  This  passage  discloses  that  th« 
court  was  of  the  opinion  that,  inasmuch  as 


the  first  condition  imposed  by  the  pardon, 
which  was  precedent,  had  been  performed, 
the  pardon  had  become  unconditionally  opera- 
tive for  all  purposes,  except  so  far  as  re- 
strained by  the  second  condition,  which  was  in 
legal  effect'  a  limitation  as  to  its  operative 
effect,  and  not  a  condition  for  the  violation 
of  which  the  pardon  would  become  nugatory. 

Scott  V.  State  was  a  disbarment  proceeding. 
Inasmuch  as  it  appeared  that  the  offender 
had  been  granted  an  unconditional  pardon 
prior  to  the  institution  of  the  proceeding,  the 
court  held  that  the  record  of  conviction,  hav- 
ing been  wiped  out  by  the  pardon,  could  not 
be  looked  to  as  evidence  of  a  conviction  of  a 
felony  necessary  to  support  a  judgment  of 
disbarment  under  the  statute.  A  conditional 
pardon,  such  as  was  granted  by  the  governor 
in  this  case,  cannot,  in  the  nature  of  things, 
have  such  effect. 

Besides  the  other  conditions  which  Mr.  Sut- 
ton must  observe,  he  is  required  during  the 
remainder  of  his  term  of  service  to  remain  in 
the  custody  and  control  of  the  state  board  of 
prison  commissioners  and  be  subject  to  be 
returned  to  the  prison  for  a  breach  of  any 
of  the  conditions,  or  for  any  other  cause  ap- 
pearing to  the. state  board  of  pardons  to  be 
good  and  sufficient. 

Under  the  Constitution  (Art.  VIT.  sec.  9) 
and  the  statute  (Rev.  Codes,  sec.  9656),  the 
governor  is  autliorized  to  impose  conditions 
without  restriction,  so  long  as  they  are  not 
illegal,  immoral  or  impossible  of  performance. 
(Fuller  V.  State,  122  Ala.  32,  82  Am.  St.  Rep. 
17,  45  L.R.A.  502,  26  So.  146;  Ex  p.  Marks, 
64  Cal.  29,  49  Am.  Rep.  684,  28  Pac.  109; 
In  the  case  of  In  re  Convicts,  73  Vt.  414,  51 
At\.  10,  56  L.R.A  658;  State  v.  Peters,  43 
Ohio  St.  629,  4  N.  E.  81;  Arthur  V.  Craig, 
48  la.  264,  30  Am.  Rep.  395.) 

[94]  The  act  of  the  governor,  as  expressed 
in  the  order  supra,  though  desigrnated  by  him 
ab  a  pardon,  is  closely  assimilated  to  a  parole, 
which  he  also  has  the  authority  to  grant  un- 
der certain  restrictions.  (Rev.  Codes,  sees. 
9573-9575.)  A  parole  does  not  operate  to 
wipe  out  the  judgment  of  conviction  but  mere- 
ly suspends  Its  operation  by  remitting,  fo** 
the  time  being,  the  confinement  and  hard 
labor,  until  the  end  of  the  term,  or  until  an 
unconditional  pardon  is  granted.  Until  one 
of  these  events  occurs,  the  offender  is  k.ubject, 
upon  a  violation  of  any  of  the  conditions,  to 
be  taken  into  custody  and  be  held  to  suffer 
actual  imprisonment  as  though  the  parole  had 
not  been  granted.  The  same  rule  applies  here. 
The  imposition  of  the  conditions  implies  the 
existence  of  a  judgment;  that  it  is  just  and 
regular;  that  its  execution  has  been  by  the 
act  of  the  governor  ifterely  deferred  to  a  fu- 
ture time,  to  be  determined  by  Mr.  Sutton's 
failure  to  perform  the  obligations  he  has  as- 
sumed by  his  acceptance  of  it.  Whenever  he 
transgresses   any  of  the  restraints   imposed 
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upon  him,  he  will  occupy  the  position  of  an 
escaped  convict  and  be  subject  to  be  dealt 
with  accordingly.  (Fuller  v.  State,  supra.) 
This  was  the  rule  at  common  law  (Bacon's 
Abr.  Title  "Pardon,"  E),  and  it  has  been 
recognized  and  adopted  generally  in  this 
country.  (In  the  case  of  In  re  Convicts,  su- 
pra; Arthur  v.  Craig,  supra;  Fuller  v.  State, 
supra;  State  v.  Wolfer,  53  Minn.  135,  39  Am. 
Rep.  682,  19  L.R.A.  783,  54  N.  W.  1065;  In 
re  Kennedy,  135  Mass.  48. )  The  pardon  being 
in  the  nature  of  a  deed,  it  must  be  accepted. 
(U.  S.  V.  Wilson,  7  Pet.  150,  8  U.  S.  (L.  ed.) 
640.)  Having  been  accepted,  all  the  condi- 
tions of  it  not  open  to  any  of  the  objections 
above  noted  become  binding.  ( In  re  Ross,  140 
U.  S.  453,  35  U.  S.  (L.  ed.)  581,  11  S.  Ct. 
897.) 

For  the  purpose  of  this  proceeding,  there- 
fore, the  judgment  in  State  v.  Sutton  is  a 
valid,  subsisting  judgment,  notwithstanding 
the  order  of  the  governor.  It  is  true  that, 
upon  expiration  of  Sutton's  term  of  service, 
the  pardon  will  become  absolute.  At  least 
this  seems  to  have  been  the  purpose  of  the 
governor.  But  this  does  not  relieve  this  court 
from  the  duty  imposed  upon  it  [95]  by  the 
statute.  It  is  left  without  discretion,  and 
hence  must  make  the  order  of  disbarment.  To 
give  the  pardon  the  effect  which  Mr.  Sutton 
insists  should  be  accorded  to  it  might  lead 
to  consequences  which  would  prove  embarras- 
sing. If  Mr.  Sutton  should  transgress  any 
of  the  restraints  imposed  upon  him,  or  his 
conduct,  though  not  directly  violative  of  any 
of  them,  should,  in  the  opinion  of  the  board 
of  pardons,  be  such  as  to  justify  his  return  to 
prison,  the  pardon  would  be  annulled.  Tbe 
result  would  be  that  Mr.  Sutton  would 
be  a  member  of  the  bar  in  good  standing,  not- 
withstanding his  status  as  such  would,  in  the 
eye  of  the  law,  have  ceased  to  exist. 

Let  judgment  be  entered  in  accordance  with 
section  6420  of  the  Revised  OmIcs. 

Mr.  Justice  Holloway  and  Mr.  Justice  San- 
ner  c<mcur. 


NOTE. 

Pardon   as   Affecting:   Right   to   Bisbar 
Attorney  for  Criminal  Misoonduet. 

Disbarment  Based  on  Record  of  Conviction  of 
Crime,  1226. 

Disbarment  Based  on  Act  Constituting  Crime, 
1227. 

Disbarment  Based  on  Participation  in  Rebel- 
lion, 1228. 


Dtshamtent  Based  on  Record  of  Convie^ 

tion  of  Crime, 

The  apparent  conflict  in  the  decisions  pass- 
ing on  the  effect  of  a  pardon  on  the  right  to 


disbar  an  attorney  for  criminal  misconduct 
is  more  apparent  than  real,  and  arises  from 
differences  in  the  nature  of  the  charges  on 
which  the  proceedings  to  disbar  are  based. 

Where  proceedings  to  strike  an  attorney's 
name  from  the  rolls  are  founded  on  and  de- 
pend alone  on  a  statute  making  tbe  fact  of 
a  conviction  for  a  felony  ground  for  disbar- 
ment, it  has  been  held  that  a  pardon  operates 
to  wipe  out  the  conviction  and  is  a  bar  to  any 
proceeding  for  the  disbarment  of  the  attorney 
after  the  pardon  has  been  granted.  In  re  Em- 
mons, 29  Cal.  App.  121,  154  Pac.  619;  ScoUv. 
State,  6  Tex.  Civ.  App.  343,  25  S.  W.  337. 
And  see  the  reported  case. 

In  Scott  V.  State,  supra,  the  court  said: 
"It  appears  that  plaintiff  in  error  had  beea 
convicted  of  a  felony,  but,  immediately  there- 
after, pardoned  by  the  governor,  several  yean 
before  this  proceeding  was  instituted  against 
him.  We  are  of  opinion,  that  alter  he  re- 
ceived an  unconditional  pardon  the  record  of 
a  felony  conviction  could  no  longer  be  UFed 
as  a  basis  for  the  proceeding.  .  .  .  This 
record,  when  offered  in  evidence,  was  met  with 
an  unconditional  pardon,  and  could  not,  there- 
fore, properly  be  said  to  afford  'proof  of  a  con- 
viction of  any  felony.'  Having  been  thus  ctan- 
celed,  all  its  force  as  a  felony  conviction  was 
taken  away.  A  pardon  falling  short  of  this 
would  not  be  a  pardon,  according  to  the  judi- 
cial construction  which  that  act  of  executive 
grace  has  received.  .  .  .  Cases  may  be 
found  holding  that  a  pardon  does  not  operate 
as  a  bar  against  a  proceeding  to  strike  an 
attorney  from  the  rolls  on  account  of  the  pro- 
fensional  misconduct  involved  in  the  trans- 
action which  culminated  in  the  conviction. 
.  .  .  In  these  cases  the  proceedings  to  dis- 
bar were  not  founded  on  statutes  like  ours 
declaring  the  effect  of  a  felony  conviction,  but 
upon  facts  showing  professional  misconduct. 
Where  the  proceeding,  as  in  this  case,  depends 
alone  upon  the  felony  conviction,  and  that  is 
wiped  out  by  a  pardon,  the  whole  case  falls.^ 
In  the  case  of  In  re  Emmons,  supra,  it  was 
said:  '*The  petition  for  disbarment  is  based 
solely  on  the  judgment  of  ccmviction.  Apart 
from  that  ju<^ment  no  charge  is  made  that 
the  respondent  has  committed  any  act  involv- 
ing moral  turpitude,  dishonesty,  or  corrup- 
tion, or  any  other  act  which  would  be  a 
cause  of  disbarment.  ...  In  legal  effect 
the  case  at  bar  comes  within  the  rule,  which 
we  think  is  correctly  stated  in  the  Texas  case. 
Notwithstanding  that  the  respondent  at  one 
time  stood  convicted  of  a  felony  and  that 
the  record  of  conviction  might  have  been  ueed 
as  the  foundation  for  this  proceeding  while 
the  judgment  of  conviction  was  in  force,  it  is 
no  longer  possible,  after  the  pardon,  to  disbar 
him  by  this  statutory  proceeding  wherein,  if 
it  is  maintainable  at  all,  judgment  must  go 
against  him  without  any  opportunity  to  de- 
fend against  any  present  imputation  against 
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his  moral  cliaracter.  If  those  responsible  for 
this  prosecution  believe,  or  have  grounds  for 
believing,  that  the  respondent  is  not  now  a 
person  of  good  moral  character,  or  that  he  has 
committed  any  acts  which  should  move  the 
court  in  its  discretion  to  disbar  him  at  this 
time,  those  charges  should  be  framed  in  such 
manner  as  will  fairly  test  the  respondent's 
rights  by  giving  him  a  full  opportunity  to 
defend  upon  the  merits." 

The  reported  case  apparently  recognizes 
the  rule  that  if  an  attorney  has  been  grant- 
ed an  unconditi<mal  pardon  prior  to  the 
institution  of  proceedings  to  disbar  him, 
the  pardon  wipes  out  the  record  of  con- 
viction and  it  cannot  be  looked  to  as  evi- 
dence of  a  conviction  of  a  felony  neces- 
sary to  support  a  judgment  of  disbarment. 
However,  the  court  holds  that  the  rule  is  not 
applicable  in  the  case  of  a  conditional  pardon. 
The  court  says  that  the  act  of  the  governor, 
as  expressed  in  his  order,  though  designated 
by  him  as  a  pardon,  is  closely  assimilated  to 
a  parole,  which  does  not  operate  to  wipe  out 
the  judgment  of  conviction,  but  merely  sus- 
pends its  operation  by  remitting,  for  the  time 
being,  the  confinement  and  hard  labor,  until 
the  end  of  the  t«rm,  or  until  an  unconditional 
pard<Mi  is  granted. 

Disbarment  Based  an  Act   Constituting 

Crime. 

Where  proceedings  to  disbar  an  attorney 
are  founded  on  the  professional  misconduct 
involve<l  in  a  transaction  which  has  culmi- 
rated  in  a  conviction  of  felony,  it  has  been 
held  that  while  the  effect  of  the  pardon  is  to 
relieve  him  of  the  penal  consequences  of  his 
act,  it  does  not  operate  as  a  bar  to  the  disbar- 
ment proceeding,  inasmuch  as  the  criminal 
acts  may  nevertheless  constitute  proof  that 
the  attorney  does  not  possess  a  good  moral 
character  and  is  not  a  fit  or  proper  person  to 
retain  his  license  to  practice  law.  People  v. 
Burton,  39  Colo.  164,  88  Pac.  1063,  121  Am. 
St.  Rep.  165;  People  v.  George,  186  111.  122, 
67  N.  E.  804;  People  v.  Gilmore,  214  111.  569, 
73  N.  E.  737,  69  L.R.A.  701;  Nelson  v.  Com. 
128  Ky.  779,  109  S.  W.  337,  16  L.R.A.(N.S.) 

272,  33  Ky.  L.  Rep.  143;  Case  of  In  re , 

86  N.  Y.  573;  In  re  Hirst,  9  Phila.  (Pa.) 
216,  31  Leg.  Int.  340,  1  W.  N.  C.  18.  See  also 
People  V.  Payson,  215  111.  476,  74  X.  E.  383; 
Ex  p.  Tanner,  49  Ore.  31,  88  Pac.  301.  In 
People  V.  George,  supra,  the  court  said :  "The 
offense  of  which  respondent  was  convicted 
was,  under  the  statute,  infamous,  and  his  con- 
viction for  larceny  and  his  sentence  to  the 
penitentiary  for  a  felonious  offense  had  the 
effect  to  degrade  him,  and  established  not  a 
good  but  a  bad  moral  character.  The  pardon 
set  up  in  respondent's  answer  restored  liim, 
so  far  as  the  power  of  the  governor  could,  'to 


all  his  rights  of  citizenship,  as  provided  by 
law.'  The  rights  of  citizenship  he  had  forfeited 
by  his  conviction  of  an  infamous  crime  were, 
that  *he  was  'rendered  incapable  of  holding 
any  office  of  honor,  trust  or  profit,  of  voting 
at  any  election,  or  serving  as  a  juror.'  .  .  . 
The  pardon  of  the  governor  restored  respond- 
ent to  all  the  rights  he  had  forfeited  by  the 
conviction  of  the  crime  of  larceny,  and  he  was 
released  from  serving  his  term  of  imprison- 
ment,— was  relieved  from  the  punishment  the 
law  inflicted  for  the  offense.  But  tlie  pardon 
could  not  efface  the  moral  turpitude  involved 
in  the  crime.  It  could  not  obliterate  tlie 
moral  stain  upon  his  charcter.  That  remains. 
.  .  .  The  respondent  having  been  convicted 
of  a  felony,  as  charged  in  the  original  infor- 
mation, notwithstanding  the  pardon  does  not 
possess  such  a  'good  moral  character'  as  the 
statute  requires  and  the  purity  of  the  bar 
demands  of  its  members.  .  .  .  We  are 
satisfied  that  respondent  is  not  a  proper  per- 
son to  retain  the  license  as  an  officer  of  the 
court."  In  Nelson  v.  Com.  128  Ky.  779,  109 
S.  W.  337,  16  L.R.A.  (N.S.)  272,  33  Ky.  L. 
Rep.  143,  it  was  said:  "While  the  effect  of 
the  pardon  was  to  relieve  him  of  the  penal 
consequences  of  his  act,  it  could  not  restore 
his  character.  It  did  not  reinvest  him  with 
those  qualities  which  are  absolutely  essential 
for  an  attorney  at  law  to  possess.  It  could 
not  rehabilitate  him  in  the  trust  and  confi- 
dence of  the  court.  Lawyers  are  officers  of 
the  court.  They  are  agents  through  whom 
justice  must  be  administered.  They  should 
always  be  worthy  instruments  of  justice. 
Courts  should  never  hesitate  to  disbar  those 
who  are  morally  unfit  to  act  as  such  agents." 
In  People  v.  Burton,  39  Colo.  164,  88  Pac. 
1063,  121  Am.  St.  Rep.  165,  the  court  quoted 
with  approval  from  People  v.  Weeber,  26  Colo. 
229,  57  Pac.  1079,  wherein  it  was  said:  "Par- 
don, or  the  payment  of  a  fine,  or  service  of 
sentence,  may  restore  one  to  his  civil  rights — 
may  blot  out  the  offense  committed — but  it 
cannot  wipe  out  the  act  of  which  he  was  ad- 
judged guilty,  and  it  is  the  act  that  the  court 
considers  in  these  disbarment  proceedings." 
And  that  "any  misconduct  of  an  attorney 
which  would  render  his  continuance  in  prac- 
tice incompatible  with  the  proper  respect  of 
the  court  for  itself,  or  a  proper  regard  for  the 
integrity  of  the  profession,  is  sufficient  to 
cause  his  disbarment."  To  the  same  effect, 
see  People  v.  Monroe,  26  Colo.  232,  57  Pac. 
696.  In  the  Matter  of  E.  65  How.  Pr.  (N.  Y.) 
171,  the  court  said:  "In  the  Matter  of  Niles, 
48  How.  (N.  Y.)  246,  it  was  held  that  by 
convicting  and  sentence  for  a  crime  punish- 
able in  the  state  prison,  the  office  of  attorney 
and  counselor  was  forfeited,  that  such  for- 
feiture was  like  that  of  the  forfeiture  of  any 
other  public  office  and  was  not  a  temporary 
suspension.    If  this  view  is  sound,  and  we  are 
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inclined  to  think  that  it  is,  then  the  convic- 
tion and  sentence  has  worked  a  forfeiture  to 
E.  of  the  office  of  attorney  and  counselor,  and 
the  pardon  does  not  reinstate  him.  In  that 
view  he  stands  very  much  as  if  he  had  held 
some  such  office  as,  for  instance,  that  of 
county  judge,  his  pardon  would  not  have 
reinstated  him  in  office." 

It  has  been  held  that  where  an  attorney  has 
been  convicted  in  another  state  of  an  infamous 
crime  involving  not  only  moral  turpitude,  but 
also  the  lack  of  professional  integrity,  the 
conviction  of  that  crime  has  the  effect  of 
degrading  him  and  of  establishing  the  fact 
that  he  is  of  bad  moral  character  as  a  man 
and  a  lawyer,  and  that  the  pardon  of  the  gov- 
ernor of  that  state,  while  restoring  his  civil 
rights,  does  not  efface  the  moral  turpitude 
and  want  of  professional  honesty  involved  in 
the  crime,  or  obliterate  the  stain  on  his  moral 
character;  and  therefore  is  not  a  defense  to 
a  proceeding  to  disbar  him  in  the  state  where- 
in he  was  admitted  to  practice.  People  v. 
Burton,  39  Colo.  164,  88  Pac.  1063,  121  Am. 
St.  Rep.  165;  People  v.  Gilmore,  214  111.  569, 
73  N.  E.  737,  69  L.R.A.  701;  People  v.  Pay- 
son,  215  111.  476,  74  N.  E.  383.  But  in  People 
V.  Burton,  supra,  wherein  in  his  answer  the 
attorney  alleged  that  he  had  not  been  guilty 
of  any  professional  malconduct,  that  he  did 
not  have  a  fair  and  impartial  trial,  and  that, 
because  of  his  innocence  and  improper  con- 
viction, the  governor  of  the  state  wherein  he 
was  convicted  granted  him  a  full  and  free 
pardon,  the  court  held  that  it  would  reserve 
the  determination  of  the  effect  of  the  record 
of  conviction,  and  permit  the  attorney  to 
offer  proof  in  defense  of  the  charge  preferred. 

In  Sanborn  v.  Kimball,  64  Me.  140,  it  ap- 
peared that  an  attorney  w^as  convicted  of  forg- 
ing a  deposition  and  the  caption  thereto,  and 
subsequently  was  pardoned  by  the  governor 
for  that  offense.  The  court  apparently  holds 
that  the  pardon  restored  him  to  all  his  rights 
saying:  "The  effect  of  that  pardon  is  not  only 
to  release  the  respondent  from  the  punishment 
prescribed  for  that  offense  and  to  prevent  the 
penalties  and  disabilities  consequent  upon  his 
conviction  thereof,  but  also  to  blot  out  the 
guilt  thus  incurred,  so  that  in  the  eye  of  the 
law  he  is  as  innocent  of  that  offense  as  if  he 
had  never  committed  it.  Tlie  pardon  as  it 
were  makes  him  a  new  man  in  respect  to  that 
particular  offense,  and  gives  him  a  new  credit 
and  capacity.  To  exclude  him  from  the  office 
he  held  when  he  committed  the  offense  is  to 
enforce  a  punishment  for  it  notwithstanding 
the  pardon."  But  it  further  appeared  that 
the  defendant  in  his  capacity  of  attorney  had 
offered  the  deposition  and  caption  forged  by 
him  as  evidence  in  court,  and  it  was  held  that 
the  effect  of  the  pardon  did  not  extend  to  this 
offense,  which  was  a  palpable  violation  of  his 
official  oath,  and  that  the  court  might  disbar 


him  therefor.  The  court  said:  "This  act  was 
a  palpable  violation  of  his  official  oath  which 
bound  him  'to  do  no  falsehood  nor  consent  to 
the  doing  of  any  in  court.'  It  was  also  an 
indignity  offered  to  and  a  fraud  upon  the 
court  and  the  law.  By  that  act  the  respond- 
ent not  only  struck  a  fearful  blow  at  the 
administration  of  justice  but  he  betrayed 
confidence,  practiced  deceit,  degraded  himself, 
and  turned  recreant  to  virtue.  It  is  obvious 
that  an  attorney  at  law  who  is  guilty  of  such 
an  act  does  not  possess  that  'good  moral  char- 
acter' which  the  statute  makes  a  prerequisite 
for  admission  to  the  bar  and  which  is  indis- 
pensable in  the  practice  of  the  profession. 
.  .  .  The  executive  pardon  affords  the  re- 
spondent no  protection  from  the  consequences 
which  the  law  attaches  to  this  offense.  Par- 
don for  one  crime  docs  not  release  a  party 
from  the  penalties  and  disabilities  consequent 
upon  the  commission  of  another.  A  pardon 
for  forgery  does  not  prevent  a  party  from 
suffering  the  consequences  attached  to  a  con- 
viction for  adultery  oi*  larceny,  nor  blot  out 
the  guilt  inseparable  from  such  crimes  and 
give  their  perpetrator  a  new  character  for 
chastity  and  honesty.  The  indictment  upon 
which  the  respondent  was  convicted  contains 
no  count  for  a  violation  of  his  official  oath 
or  for  a  fraud  upon  the  court.  The  respond- 
ent's pardon  for  forgery  can  no  more  obliter- 
ate the  stain  of  guilt  fox*  those  offenses  than 
the  judgment  in  that  case  would  be  a  bar  to 
an  indictment  for  their  commission." 

In  a  case  wherein  it  appeared  that  an  at- 
torney had  been  convicted  of  crime  and  later 
had  been  pardoned,  and  for  thirteen  years 
subsequent  to  his  admission  to  the  bar  had 
conducted  himself  properly,  it  was  held  that 
the  conviction  was  not,  as  an  abstract  propo- 
sition of  law,  a  sufficient  reason  for  disbarring 
him.  People  v.  Coleman,  210  111.  79,  71  N. 
E.  693. 

Disbarment   Based    on   Participation   in 

Rebellion, 

On  July  2,  1862,  Congress  passed  an  act 
prescribing  an  oath  to  be  taken  by  every  per- 
son elected  or  appointed  to  any  office  of  honor 
or  profit  under  the  government  of  the  United 
States,  either  in  the  civil,  military,  or  naval 
departments  of  the  public  service,  except  the 
President,  before  entering  upon  the  duties  of 
his  office,  and  before  being  entitled  to  its 
salary  or  other  emoluments.  [Act  of  July  2. 
1862,  ch.  128  (12  Stat.  L.  502,  embodied  in 
R.  S.  sec.  1756,  which  was  repealed  by  an  Act 
of  May  13,  1884,  ch.  46  (23  Stat.  L.  21). 1 
On  January  24,  1865,  Congress,  by  a  supple- 
mentary act,  extended  the  statute  so  as  to  em- 
brace attorneys  and  counselors  of  the  courts 
of  the  United  States.  The  later  act  provided 
that  after  its  passage  no  person  should  be  ad- 
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mitted  as  an  attorney  and  counselor  to  the 
bar  of  the  Supreme  Court,  and,  after  March  4, 
1865,  to  the  bar  of  any  circuit  or  district 
court  of  the  United  States,  or  of  the  court 
of  claims,  or  be  allowed  to  appear  and  be 
heard  by  virtue  of  any  previous  admission, 
or  any  special  power  of  attorney,  unless  he 
should  have  first  taken  and  subscribed  the 
oath  prescribed  by  the  Act  of  July  2,  1862. 
It  also  provided  that  the  oath  should  be  pre- 
served among  the  files  of  the  court,  and  that 
if  any  person  took  it  falsely  he  should  be 
guilty  of  perjury,  and,  on  conviction,  should 
be  subject  to  the  pains  and  penalties  of  that 
offense.  (Act  of  Jan.  24,  1865,  ch.  20, 13  Stat. 
L.  424.)  It  was  held  that  the  act  was  void 
and  unconstitutional  with  respect  to  its  ap- 
plication to  attorneys  who  had  been  admitted 
to  practice  in  the  federal  courts  prior  to  the 
Civil  War,  and  that,  where  an  attorney  had 
been  granted  by  the  President  of  the  United 
States  a  full  pardon  for  all  offenses  committed 
by  his  participation,  direct  or  implied,  in  the 
rebellion,  he  might  resume  his  practice  in  the 
federal  courts  without  taking  the  oath  pre- 
scribed by  the  statute.  Ex  p.  Garland^  4 
Wall.  333,  18  U.  S.  (L.  ed.)  366;  Ex  p.  Law, 
35  Ga.  285,  15  Fed.  Cas.  No.  8,126.  However, 
in  Ex  p.  Quarrier,  4  W.  Va.  210,  the  court 
held  the  act  to  be  valid  and  also  held  that 
while  an  attorney  so  pardoned  was  thereby 
restored  to  his  right  to  practice  in  the  federal 
courts,  a  presidential  pardon  had  no  such 
effect  on  his  standing  in  the  state  courts. 
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es  Fla.  66;  66  So,  290, 


Judges  —  Disqualiflcation  —  Partioi- 
pation  of  Judge's  Partner  as  Coun- 
sel. 

A  judge  of  a  criminal  court  of  record  is 
not  disqualified  from  trying  a  criminal  case 
within  the  jurisdiction  of  his  court  by  the 
fact  that  the  law  firm  of  which  he  is  a  part^ 
ner  are  the  legal  advisers  of  the  board  of 
county  commissioners  who  have  charge  and 
supervision  of  the  public  roads  of  the  county, 
and  such  convict  is  sentenced  to  fine  and  im- 
prisonment in  the  county  jail  at  hard  labor, 
and  is  placed  by  said  county  commissioners 
at  work  imder  guards  upon  the  public  roads 
of  the  county.     Neither  is  he  so  disqualified 


by  the  fact  that  his  law  partner  is  the  state's 
attorney  for  the  judicial  circuit  in  which  his 
county  is  located;  such  state's  attorney  hav- 
ing nothing  to  do  with  prosecutions  before 
such  criminal  court  of  record  that  has  a 
prosecuting  officer  of  its  own  who  attends  to 
all  prosecutions  on  behalf  of  the  state  in  such 
criminal  court  of  record. 

[jSee  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Volusia  county: 
Pebkins,  Judge. 

Habeas  corpus  proceeding.  Eddie  Coleman, 
petitioner,  and  George  W.  Fisher  et  al.,  de- 
fendants. Judgment  for  defendants.  Peti- 
tioner brings  error.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Stewart  d  Stewart  for  plaintiff  in  error. 
T.  F.  West  and  C.  O.  Andreim  for  defend- 
ants in  error. 

[57]  Taylor,  J. — The  plaintiff  in  error  was 
informed  against  and  convicted  of  the  crime 
of  aggravated  assault  in  the  Criminal  Court 
of  Record  of  Volusia  County  and  was  sen- 
tenced to  pay  a  fine  of  $250  and  the  costs 
of  the  prosecution,  or,  in  default  of  such  pay- 
ment, to  be  confined  under  the  direction  of 
the  County  Commissioners  at  hard  labor  on 
the  county  roads  of  Volusia  County  for  a 
period  of  ten  months.  He  sued  out  a  w^rit 
of  habeas  corpus  in  the  Circuit  Court  of  Vo- 
lusia County,  alleging  in  his  petition  for  the 
writ  that  he  was  unlawfully  held  and  detained 
in  custody  by  the  County  Commissioners  of 
said  county  and  a  convict  guard  in  their  em- 
ploy. That  his  said  imprisonment  is  illegal 
and  without  authority  of  law,  for  the  follow- 
ing reasons:  That  an  information  was  filed 
against  him  in  the  Criminal  Court  of  Record 
of  Volusia  County  for  aggravated  assault,  and 
that  the  said  court  was  without  jurisdiction 
to  try  said  case,  because  the  Honorable  Bert 
Fish,  Judge,  presiding  over  said  Criminal 
Court  of  Record  at  said  trial  was  disqualified 
to  try  and  sentence  him,  because  the  said 
Bert  Fish,  Judge  of  said  Criminal  Court  of 
Record,  and  Cary  D.  Landis,  who  is  State  At- 
torney for  the  Seventh  Judicial  Circuit  of 
Florida,  of  which  Volusia  County  forms  a 
part,  are  partners  in  the  practice  of  law  now 
composing  the  law  firm  of  Landis  &  Fish, 
practicing  law  in  the  County  of  Volusia,  and 
that  said  firm  are  the  regularly  retained  and 
salaried  attorneys  for  the  Board  of  County 
Commissioners  of  said  County  of  Volusia; 
and  that  said  firm  represents  the  said  Volusia 
County  in  all  matters  in  their  deliberations 
and  hearings,  and  with  them  in  their  meetings 
in  the  management  of  the  county  affairs,  and 
are  actively  interested  and  pass  upon  and  ad- 
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vise  in  all  matters  of  bills,  costs,  litigations 
[58]  and  matters  of  the  county,  including 
the  working  of  the  county  roads  by  convicts, 
and  the  payment  of  costs  in  criminal  proceed- 
ings, the  assessment  and  collection  of  taxes, 
collection  of  forfeitures,  tax  money,  and  the 
enforcement  of  the  judgments  and  sentences  of 
the  Criminal  Court  of  Record  in  Volusia 
County.  That  the  judgment  and  sentence  of 
the  said  Judge  Bert  Fish  in  this  case  is  void 
because  the  said  judgment  and  conviction  is 
in  favor  of  the  County  of  Volusia  and  State 
of  Florida,  of  which  the  said  firm  of  Landis 
&  Fish  are  the  paid  and  retained  attorneys. 

At  the  hearing  before  the  Circuit  Judge  he 
dismissed  said  writ  of  habetis  corpus  and  re- 
manded the  petitioner  to  the  custody  of  the 
county  convict  guard  under  the  supervision 
of  one  W.  D.  Bradshaw  as  road  superintendent 
of  Volusia  County.  This  judgment  the  peti- 
tioner brings  here  for  review  by  writ  of  error, 
and  it  is  assigned  as  error. 

There  was  no  error  in  the  judgment  of  the 
Circuit  Court  in  the  case.  The  petitioner  or 
plaintiff  in  error  violated  a  criminal  law  of  the 
State  of  Florida,  not  the  County  of  Volusia, 
though  the  venue  of  his  crime  was  in  that 
county,  yet  being  a  violation  of  the  laws  of 
the  State,  the  State  in  its  name  alone  in- 
stituted the  proceedings  for  the  prosecution 
for  such  crime,  and  if  the  judgment  and  sen- 
tence imposed  in  such  case  can  accurately  be 
said  to  be  in  favor  of  anyone,  it  certainly 
was  not  in  favor  of  Volusia  County  for  that 
county  nor  any  other  county  was  in  anywise  a 
party  to  the  proceedings  in  which  such  judg- 
ment of  conviction  was  rendered,  but  if  in 
favor  of  any  one  it  was  in  favor  of  the  State 
of  Florida,  And  so  with  the  fine  imposed  as 
a  punishment  on  conviction  of  the  crime.  It, 
too,  belonged  to  the  State,  if  paid  in  cash, 
though  by  the  Constitution  it  is  directed  to 
be  paid  into  [59]  the  fine  and  forfeiture  fund 
of  the  county  forming  the  venue  of  the  crime, 
out  of  which  it  shall  pay  the  costs  and  ex- 
penses of  criminal  prosecutions  generally  in 
such  county.  The  State  Attorney  of  the 
Seventh  Judicial  Circuit,  Mr.  Cary  D.  Landis, 
has  nothing  to  do  with  prosecutions  for  crimes 
triable  in  such  Criminal  Court  of  Record, 
further  than  to  prepare  and  sign  indictments 
passed  upon  and  found  by  grand  juries  in  the 
Circuit  Court  charging  crimes  triable  by  such 
Criminal  Court  of  Record  and  that  are  trans- 
ferred to  such  Criminal  Court  of  Record  by 
the  Circuit  Court,  but  such  Criminal  Court 
of  Record  has  a  prosecuting  officer  of  its  own 
who  in  this  case  prepared  the  information 
upon  which  the  plaintiff  in  error  was  tried 
and  convicted.  We  cannot  perceive  any  reason 
for  the  disqualification  of  Judge  Bert  Fish 
to  try   and   sentence  this  plaintiff  in  error 


in  the  fact  that  he.  Judge  Fish,  is  the  law 
partner  of  State  Attorney  Cary  D.  Landis, 
and  that  such  law  firm  are  the  retained  coun- 
sel and  legal  advisers  of  the  Board  of  County 
Commissioners  of  such  county,  and  that  such 
commissioners,  among  their  other  legal  of- 
ficial duties  have  the  control  of  the  public 
roads  of  the  county  and  the  working  out 
thereon  of  their  sentences  by  convicts  con- 
victed of  crime  against  the  laws  of  the  State. 
We  cannot  see,  in  other  words,  how  Judge 
Bert  Fish,  in  his  capacity  as  counsellor  and 
adviser  for  the  Board  of  County  Commission- 
ers in  any  matter  pertaining  to  any  of  their 
ofiicial  duties  or  functions  can  ever  so  clash 
or  come  in  conflict,  through  interest,  or  other- 
wise, with  any  of  his  official  duties,  authority 
or  powers  as  Judge  of  the  Criminal  Court  of 
Record  of  said  County,  as  to  legally  disqualify 
him  as  such  Judge  from  sitting  at  the  trial 
of,  and  imposing  the  sentence  of  the  law  of 
the  State  upon  a  convict  of  crime.  If  it  is 
a  fine  that  he  imposes,  for  any  such  crime  as 
in  [60]  the  case  in  hand,  it  does  not  belong 
personally  to  his  clients,  the  Board  of  County 
Commissioners,  and  neither  he  nor  they  can 
ever  acquire  any  interest  in  it,  but  it  goes  into 
the  public  funds  of  the  county  to  be  paid 
out  for  legally  specified  purposes.  Neither 
is  Judge  Fish  nor  his  partner,  Mr.  Landis, 
nor  are  the  County  Commissioners  personally 
interested  in  the  working  of  the  public  roads 
in  said  county  by  the  criminal  convicts  there- 
of, except  as  every  other  citizen  of  said  county 
is  interested  therein,  and  except  that  the 
keeping  in  repair  of  said  public  roads  is  a 
part  of  the  official  duties  of  such  commission- 
ers. As  for  the  other  grounds  of  disqualifica- 
tion of  Judge  Fish  alleged  in  the  petition 
for  the  writ  to  the  effect  that  his  law  firm 
of  Landis  &  Fish  were  the  division  counsel 
for  the  Atlantic  Coast  Line  Railway  Com- 
pany and  for  several  other  railroads  and  in- 
corporated towns  and  other  corporations,  for 
any  purpose  that  these  allegations  can  effect 
this  case  or  any  issue  therein,  or  the  disquali- 
fication of  Judge  Fish  in-  this  4»ise.  it  would 
have  been  equally  as  pertinent  and  effectual 
to  have  alleged  that  Judge  Fish  and  his  law 
partner  owned  a  hundred  and  sixty  acre  tract 
of  land  each  in  the  moon  and  that  Judge  Fish 
was  thereby  disqualified  because  such  holding 
obscured  the  light  of  that  planet  and  prevent- 
ed it  from  shining  with  its  full  vigor  over  the 
court  building  in  which  he  held  his  court. 

The  judgment  of  the  Circuit  Court  in  said 
cause  is  hereby  affirmed  at  the  cost  of  the 
plaintiff  in  error. 

Shack leford,  C.J.,  and  Hooker  and  Whit- 
field, JJ.,  concur. 

Cockrell,  J.,  absent. 

Rehearing  denied  October  14,  1914. 
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Participation  as  Counsel* 
In  General. 


The  rule  obtains  in  nearly  every  jurisdic- 
tion that  a  judge  is  disqualified  from  sitting 
in  the  trial  of  a  case  wherein  he  has  been 
of  counsel.  In  most  of  the  jurisdictions  the 
disqualification  exists  by  reason  of  an  express 
statutory  or  constitutional  provision. 

England. — Compare  Thellusson  v.  Rendle- 
sham,  7  H.  L.  Cas.  429. 

Canada. — Compare  Robinson  v.  Reg.  [1864] 
3  Newfoundland  L.  Rep.  118. 

United  States.— Ex  p.  N.  K.  Fairbank  Co. 
194  Fed.  978. 

Alabama.— Gill  v.  State,  61  Ala.  169. 

Oalifomia. — Barnhart  v.  Fulkerth,  69  Cal. 
130;  People  v.  Ah  Lee  Doon,  97  Cal.  171,  31 
Pac  933;  Patterson  v.  Conlan,  123  Cal.  453,  56 
Pac.  105.  See  also  Southern  California  Motor 
Road  Co.  V.  San  Bernardino  Nat.  Bank,  100 
Cal.  316,  34  Pac.  711. 

Colorado. — Sterling  No.  2  Ditch  Co.  v.  II iff, 
«tc.  Val.  Ditch  Co.  24  Colo.  491,  52  Pac.  669; 
People  V.  District  Ct.  26  Colo.  226,  66  Pac. 
1115. 

Connecticut. — See  Piatt  v.  New  York,  etc. 
R.  Co.  26  Conn.  544. 

Florida. — Tampa  St.  Ry.  etc.  Co.  v.  Tampa 
"Suburban  R.  Co.  30  Fla.  595,  11  So.  562,  17 
L.R.A.  681.  See  also  Perry  v.  Bush,  46  Fla. 
242,  36  So.  225. 

Georgia. — McMillan  v.  Nichols,  62  Ga.  36; 
East  Rome  Town  Co.  v.  Cothran,  81  Ga.  359, 
«  S.  E.  737.  See  also  Kean  v.  Lathrop,  58 
Ga.  355.  Compare  Lloyd  v.  Smith,  T.  U.  P. 
•Charlt.  143. 

Hattxiii. — ^Territory  v.  Kapiolani,  20  Hawaii 
548;  Matter  of  Hitchcock,  20  Hawaii  553; 
Magoon  v.  Lord-Young  Engineering  Co.  22 
Hawaii  245.  See  also  Matter  of  Banning,  9 
Hawaii  354.  Compare  Love  v.  Love,  17  Ha- 
waii 194;  Notley  v.  Brown,  17  Hawaii  405; 
Bierce  v.  Hutchins,  18  Hawaii  374;  Oliveira 
V.  Silva,  18  Hawaii  602. 

Idaho. — Gordon  v.  Conor,  6  Idaho  673,  51 
Pac.   747. 

Indiana. — Pavy  v.  Ramsey,  14  Ind.  5 ;  Fech- 
heimer  v.  Washington,  77  Ind.  366;  Water- 
man V.  Morgan,  114  Ind.  237,  16  N.  E.  590; 
Winters  v.  Coons,  162  Ind.  26,  69  N.  E.  468. 
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^  Fla,  56. 

See  also  Chicago,  etc.   R.   Co.  v.  Summers, 

113  Ind.  10,  14  N.  E.  733,  3  Am.  St.  Rep. 

616;  Juliana  v.  State,  167  Ind.  421,  79  N.  E. 

359. 

Iowa. — Floyd  County  v.  Cheney,  67  la.  160, 

10  N.  W.  324.  See  also  Jewett  v.  Miller,  12 
la.  85;  Chase  v.  Weston,  75  la.  159,  39  N. 
W.  246. 

Kansas. — See  Peyton's  Appeal,  12  Kan.  398. 

Kentucky. — Compare  Owings  v.  Gibson,  2 
A.  K.  Marsh.  615 ;  Boreing  v.  Wilson,  128  Ky. 
670,  108  S.  W.  914,  33  Ky.  L.  Rep.  14. 

Louisiana. — Amacker  v.  Varnado,  19  La. 
Anh.  381;  State  v.  Seventh  Judicial  Dist.  Ct. 
Judge,  27  La.  Ann.  225;  Nugent  v.  Stark, 
34  La.  Ann.  628. 

Maryland. — Blackburn  v.  Craufurd,  22  Md. 
447. 

Massachusetts. — Richardson  v.  Welcome,  6 
Cush.  331;  McGregor  v.  Crane,  98  Mass.  530. 

Michigan. — People  v.  Saginaw  Circuit  Ct. 
Judge,  26  Mich.  342;  Curtis  v.  Wilcox,  74 
Midi.  69,  41  N.  W.  863;  Fellows  v.  Canney, 
75  Mich.  445,  42  N.  W.  958.  See  also  Fraser 
V.  Lapeer  Circuit  Judge,  48  Mich.  176,  12 
N.  W.  40;  Pack  v.  Alcona  Circuit  Judge,  74 
Mich.  28,  41  N.  W.  850. 

Minnesota. — State  v.  Ledbeter,  111  Minn. 
110,  126  N.  W.  477. 

Mississippi. — Thomas  v.  State,  5  How.  20; 
Kirby  v.  State,  78  Miss.  175,  28  So.  846,  84 
Am.  St.  Rep.  622. 

Missouri. — Bailey  v.  Kimbrough,  37  Mo. 
182;  State  v.  Bradley,  194  Mo.  166,  92  S.  W. 
464;  State  v.  Gray,  100  Mo.  App.  98,  72  S. 
W.  1081.  See  also  Barnes  v.  McMullips,  78 
Mo.  260;  State  v.  O'Bryan,  102  Mo.  254^  14 
S.  W.  933. 

Montana. — Littrell  v.  Wilcox,  11  Mont.  77, 
27  Pac.  394;  State  v.  Woody,  14  Mpnt.  465, 
36  Pac.  1043. 

Nebraska. — Hamilton  County  v.  Aurora 
Nat.  Bank,  89  Neb.  256,  131  N.  W.  221. 

2^etJ<kio.— Frevert  v.  Swift,  19  Nev.  363,  11 
Pac.  273;  Gamble  v.  First  Judicial  Dist.  Ct. 
27  Nev.  233,  74  Pac.  630. 

New  Hampshire. — Moses  v.  Julian,  46  N. 
H.  52,  84  Am.  Dec.  114.  See  also  Stearns  v. 
Wright,  61  N.  H.  600. 

New  Jersey. — Pearson  v.  Hopkins,  2  N.  J. 
L.  196.  Compare  Denn  v.  Tatem,  1  N.  J.  L. 
164. 

New  York. — Carrington  v.  Andrews,  12  Abb. 
Pr.  348;  Darling  v.  Pierce,  15  Hun  642;  Whit- 
ney V.  Post,  8  Paige  36;  Ten  Eick  v.  Simpson, 

11  Paige  177;  Van  Rensselaer  v.  Douglas, 
2  Wend.  290;  People  v.  Haas,  105  App.  Div. 
119,  93  N.  Y.  S.  790,  16  N.  Y.  Ann.  Cas.  378; 
Seaward  v.  Tasker,  143  N.  Y.  S.  257. 

Ohio. — See  Rawson  v.  Boughton,  5  Ohio 
328;   State  v.  Winget,  37  Ohio  St.  153. 

Oklahoma. — Dodd  v.  State,  5  Okla.  Grim. 
513,  115  Pac.  632. 
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Pennsylvania. — See  Kolb's  Case,  4  Watts 
154;  Voris  v.  Smith,  13  Serg.  &  R.  334.  Com- 
pare Bank  of  North  America  v.  Fitzsimons, 
2  Bin.  454. 

Tennessee. — Reams  v.  Kearns,  6  Cold.  217; 
Mathis  V.  State,  3  Heisk.  127 ;  In  re  Cameron, 
126  Tenn.  614,  151  S.  W.  64;  Cheatham  v. 
Elliott,  King's  Dig.  1341.  See  also  Glasgow 
V.  State,  King's  Dig.  1341. 

Texas. — Baldwin  v,  McMillan,  1  White  & 
W.  Civ.  Cas.  Ct.  App.  §  515;  Houston,  etc.  R. 
Co.  V.  Ryan,  44  Tex.  426;  Childress  v.  Grim, 
57  Tex.  56;  Kahanck  v.  Galveston,  etc.  R.  Co. 
72  Tex.  476,  10  S.  W.  570;   State  v.  Burks, 

82  Tex.  684,  18  S.  W.  662;  Thompson  v.  State, 
9  Tex.  App.  649;  Wilks  v.  State,  27  Tex.  App. 
381,  11  S.  yv.  415;  Abrams  v.  State,  31  Tex. 
Crim.  449,  20  S.  W.  987 ;  Utzman  v.  State,  32 
Tex.  Crim.  426,  24  S.  W.  412;  Benson  v.  State, 
39  Tex.  Crim.  56,  44  S.  W.  167,  1091;  Graham 
y.  State,  43  Tex.  Crim.  110,  63  S,  W.  658; 
Harrison  v.  Lokey,  26  Tex.  Civ.  App.  404,  63 
S.  W.  1030 ;  Kalklosh  v.  Bunting,  40  Tex.  Civ. 
App.  233,  88  S.  W.  389.  See  also  Chambers  v. 
Hodges,  23  Tex.  104;  Cock  v.  State,  8  Tex. 
App.  666. 

Utah. — See  Nichols  v.  Oregon  Short  Line 
R.  Co.  28  Utah  319,  78  Pac.  866. 

Ferwion*.— demons  v.  Clemons,  69  Vt.  545, 
38  Atl.  314. 

West  Virginia.— Stsite  v.  Cottrell,  45  W. 
Va.  837,  32  S.  E.  162. 

.  II  Mcon^ti.--State  v.  Dick,  125  Wis.  51, 
103  N.  W.  229.  See  also  State  v.  Collins,  5 
Wis.   339;    Richter  v.   Leiby,   107    Wis.   404, 

83  N.  W.  694.  Compare  Morgan  v.  Ham  met  t, 
23  W>8.  30;  Schaeffner's  Appeal,  41  Wis.  260. 

Wyoming. — See  State  v.  Ausherman,  11 
Wyo.  410,  72  Pac.  200,  73  Pac.  648.  See  also 
Ross  v.  State,  8  Wyo.  351,  57  Pac.  924. 

In  Reams  v.  Kearns,  5  Cold.  (Tenn.)  217, 
the  court,  in  discussing  the  wisdom  and  policy 
of  constitutional  and  statutory  provisions  dis- 
qualifying a  judge  to  act  in  a  case  in  which 
he  haa  acted  as  counsel,  said:  "This  pro- 
vision of  the  constitution,  and  the  law  en- 
acted under  it,  are  founded  in  the  highest 
wisdom  and  the  most  enlightened  public  poli- 
cy. They  address  themselves  directly  to  the 
frailties  of  our  nature,  and  guard  us  against 
trusting  our  own  hearts,  where  relationship 
or  preconceived  opinions  are  involved;  and 
warn  us  of  the  fact  that  judges  of  every 
grade  are  but  human,  subject  to  be  swayed 
by  the  same  passions  and  prejudices  that  in- 
fluence other  men.  Were  the  law  otherwise, 
judicial  officers  would  be  exposed  to  a  thou- 
sand surmises  and  suspicions;  which,  whether 
just  or  unjust,  would  weaken  the  power  of 
the  law  itself,  and  tend  to  corrupt  the  chan- 
nels of  its  impartial  administration.  The 
courts  of  all  grades  ought  to  set  their  faces 
against  all  violations  of  the  constitution,  and 
none  more  imperatively  demands  their  scru- 


pulous regard  than  the  one  under  considera- 
tion." 

The  rule  applies  to  criminal  caaes.  People 
v.  Haas,  106  App.  Div.  119,  93  N.  Y.  S.  790, 
16  N.  Y.  Ann.  Cas.  378;  Mathis  v.  State,  3 
Heisk.  (Tenn.)  128;  Utzman  v.  State,  32 
Tex.  Crim.  426,  24  S.  W.  412. 


Identity  of  Issttes  and  Pabtibs. 

The  fact  that  a  judge  has  been  employed 
as  counsel  in  some  matters  connected  with  the 
subject-matter  of  a  suit  being  tried  before 
him,  does  not  disqualify  him  where  the  issues 
involved  are  different.  The  Richmond,  9  Fed. 
863;  Morrissey  v.  Gray,  162  Cal.  638, 124  Pao. 
246;  Ryan  v,  Geigel,  25  Colo.  App.  122,  136 
Pac.  804;  Woolfolk  v.  State,  85  Ga.  69,  11 
S.  E.  814;  Territory  v.  Kapiolani,  20  Hawaii 
649;  Stevens  v.  Hall,  8  Idaho  549,  69  Pac. 
282;  In  re  Glass,  127  la.  646,  103  N.  W.  1013; 
Fields  V.  Bollinger,  234  Mo.  190,  136  S.  W. 
293;  State  v.  Woody,  14  Mont.  455,  36  Pac. 
1043;  Keeffe  v.  Syracuse  Third  Nat.  Bank, 
177  N.  Y.  305,  69  N.  E.  693,  affirming  79  App. 
Div.  644,  80  N.  Y.  S.  1138;  Davis  v.  Seaward, 
85  Misc.  210,  146  N.  Y.  S.  981;  Taylor  v. 
Williams,  26  Tex.  583;  King  v.  Sapp,  66  Tex. 
619,  2  S.  W.  573;  Hobba  v.  Campbell,  79  Tex. 
360,  16  S.  W.  282;  Blackwell  v.  Farmers', 
etc.  Nat.  Bank,  97  Tex.  445,  79  S.  W.  518, 
affirming  on  this  point  76  S.  W.  454;  Austiu 
v.  Cahill,  99  Tex.  172,  88  S.  W.  542,  89  S.  W. 
552;  Kemp  v.  Wharton  County  Bank,  4  Tex. 
Civ.  App.  648,  23  S.  W.  916;  Burrell  v.  State 
(Tex.)  66  S.  W.  914;  Butts  v.  Davis  (Tex.^ 
149  S.  W.  741;  Harris  v.  Wallace,  12  Nova 
Scotia  326.  Thus  in  The  Richmond,  supra, 
the  court  in  holding  that  the  trial  judge 
was  not  disqualified  by  reason  of  being  em- 
ployed as  counsel  in  the  case  said:  '*A  mo- 
tion has  been  made  that  I  should  decline  to 
sit  in  this  cause  because  I  have  been  of 
counsel.  .  .  .  The  language  of  the  statute, 
is,  has  *b€en  of  counsel  for  either  party.'  In 
this  case  the  judge  had  been  one  pf  the  parties 
in  a  suit  in  law  for  damages  by  colIisioA.  In 
that  suit  an  appeal  bond  had  been  given,  and 
the  pending  proceeding  is  to  fix  the  liability 
of  the  sureties  on  the  appeal  bond.  It  would 
seem  that  the  controversy  or  cause  here, 
though  growing  or  issuing  out  of  the  cau:$e 
in  which  there  was  a  judgment,  is  distinct. 
It  presents  a  different  question,  and  is  a«^ainst 
a  party  not  an  actor  in  the  other  suit.  The 
decisions,  so <  far  as  I  have  been  able  to  find, 
are  unanimous  that  'of  counsel'  means  'of 
counsel  for  a  party  in  that  cause  and  in  that 
controversy,*  and  if  either  the  cause  or  con- 
troversy is  not  identical  the  disqualification 
does  not  exist.  In  the  case  before  me,  the 
controversy  in  which  the  judge  was  of  coun- 
sel was  as  to  the  liability  for  a  collision.    The 
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controversy  now  pending  and  being  litigated 
is  with  reference  to  the  liability  of  sureties 
under  a  mandate  remitted  from  the  supreme 
court.    It  could  not  be  error  for  the  judge  to 
sit  in  this  matter  nor  would  the  statute  ex- 
empt him.    The  rule  is,  therefore,  as  a  matter 
of  right,  dismissed."    In  People  v.  Weiant,  30 
Hun  475,  it  appeared  that  the  judge  before 
whom  a  will  was  ofTered  for  probate  had  been 
the  attorney  for  the  testatrix  in  several  ac- 
tions which  were  pending  at  her  death,  but 
the  will  was  not  drawn  by  him.    It  was  held 
that  he  was  not  disquali^ed  to  proceed  with 
the  probate  proceedings.     Similarly  in  Kyan 
V.  Geigel,  25  Colo.  App.  122,  136  Pac.  804, 
the  court,  in  holding  that  a  county  judge  was 
not  disqualified  to  enter   an   order   for   the 
sale   of   a    decedent's   land   because   he   had 
formerly  been  the  attorney  for  the  administra- 
tor of  the  estate,  said :    "It  is  urged  on  behalf 
of  appellants  that  Noonan,  the  county  judge, 
having  been  the  attorney  for  the  admihistrar 
tor.  Hays,  was  disqualified   under   code  sec- 
tion 464,  Revised  Statutes,  to  enter  the  or- 
der for  the  sale  of  the  land.     The  pertinent 
portion  of  section  464  reads  as  follows:     'A 
judge  shall  not  act  as  such  in  any  of  the 
following  cases:     In  an  action  or  proceeding 
...    when  he  has  been  attorney  or  counsel 
for  either  party  in  the  action  or  proceeding, 
unless  by  consent  of  all  the  parties  to  the 
action.'     This  case  has  been  before  the  su- 
preme court,  and  in  Ryan  v.  Geigel,  39  Colo. 
355-358,    89    Pac.    775,    the   court,    speaking 
through  the  late  Chief  Justice  Steele,  said: 
'The  proceeding  to  sell  real  estate  is  separate 
and  distinct  from  the  administration  of  the 
estate  proper,   and   is  a  special   proceeding, 
recognized  by  the  statute.'     Judge  Noonan's 
professional   connection  with  the  estate  had 
entirely  ceased  long  before  proceedings  were 
instituted  in  this  case  to  sell  the  real  estate. 
For  several  years  after  Noonazi's  election  to 
the  ofHce  of  probate  judge  the  title  to  the 
land  in  question  was  Involved  in  an  adverse 
proceeding  in  the  land  office.     Inasmuch  as 
Judge  Xoonan  had  notliing  whatever  to  do, 
as   an  attorney,  with  the  proceeding  to  sell 
the    real    estate,    there    was   nothing    in   his 
early  professional  connection  with  the  admin- 
istration   proceeding    that    disqualified    him 
from    later,    as    county    judge,    entering    the 
order  in  question." 

The  fact  that  a  judge  before  whom  a  case 
is  being  tried  has  acted  as  counsel  in  other 
cases  in  which  some  of  the  parties  in  the  case 
on  trial  were  parties,  does  not  disqualify  him. 
Karcher  v.  Pearce,  14  Colo.  557,  24  Pac.  568; 
Wolfe  V.  Hines,  93  Ga.  329,  20  S.  E.  322; 
Stockwell  V.  Glasfey  (Tex.)  160  S.  W.  1151. 
And  the  mere  fact  that  a  judge  has  been  em- 
ployed as  counsel  in  regard  to  other  matters 
by  some  of  the  parties  litigant  does  not 
disqualify  him.  Carr  v.  Fife,  156  U.  S.  494, 
Ann.  Cas.  1917A. — 78. 
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15  S.  Ct.  427,  39  U.  S.  <L.  ed.)  608;  Carr  v. 
Fife,  44  Fed.  713;  In  re  Nevitt,  117  Fed.  448, 
54  C.  C.  A.  622;  Duncan  v.  Atlantic  Coast 
Line  R.  Co.  223  Fed.  446;  Tampa,  St.  Ry. 
etc.  Co.  V.  Tampa  Suburban  R.  Co.  30  Fla. 
595,  11  So.  662,  17  L.R.A.  681;  McMillan  v. 
Nichols,  62  Ga.  36;  Conyers  v.  Ford,  111  Ga. 
754,  36  S.  E.  947;  Matter  of  Hitchcock,  20 
Hawaii  553;  Shoemaker  v.  South  Bend  Spark 
Arrester  Co.  135  Ind.  471,  35  N.  E.  280,  22 
L.R.A.  332;  State  v.  Woody,  14  Mont.  455, 
36  Pac.  1043;  Title  Guaranty,  etc.  Co.  v. 
Slinker,  35  Okla.  128,  153,  128  Pac.  696,  698; 
Keller  v.  Riverton  Consol.  Water  Co.  34  Pa. 
Super  Ct.  301 ;  Cullen  v.  Drane,  82  Tex.  484, 
18  S.  W.  590;  Meyers  v.  Bloon,  20  Tex.  Civ. 
App.  654,  60  S.  W.  217 ;  Trinkle  v.  State,  59 
Tex.  Crim.  257,  127  S.  W.  1060;  Mclndoo  v. 
State  (Tex.)  147  S.  W.  235;  Fortson  Shingle 
Co.  V.  Skagland,  77  Wash.  8,  137  Pac.  304; 
Hungerford  v.  Gushing,  2  Wis.  397;  Re  Mc- 
Kinnon,  12  East  L.  Rep.  (P.  E.  Island)  238, 
12  Dominion  L.  Rep.  809.  See  also  State  v. 
Ausherman,  11  Wyo.  410,  72  Pac.  200,  73 
Pac.  548.  Thus  in  the  case  of  In  re  Nevitt, 
supra,  it  was  said:  .  ''A  judge  is  not  dis- 
qualified to  hear  and  determine  a  lawsuit  be- 
cause in  some  other  action  between  other 
parties,  in  which  the  same  or  similar  ques- 
tions of  law  or  of  fact  were  involved,  he  was 
of  counsel  for  one  of  the  litigants.  If  he 
were,  the  cases  would  be  few  in  which  a 
judge,  who  was  an  active  practitioner  before 
he  ascended  the  bench,  would  not  be  disquali- 
fied, and  the  best  qualification  for  judicial 
position  would  be  idleness  and  ignorance." 
And  in  State  v.  Woody,  14  Mont.  455,  36 
Pac.  1043,  the  court,  in  holding  that  a  judge 
who  had  been  the  attorney  and  adviser  of  an 
administratrix  was  not  disqualified  to  try 
a  proceeding  for  her  removal,  said:  "The 
statute  provides  ( Code  Civ.  Proc,  §  547 )  that 
a  judge  shall  not  act  as  such  in  an  action  or 
proceeding  when  he  has  been  attorney  or  of 
counsel  for  either  party  in  the  action  or  pro- 
ceeding. But  Judge  Woody  has  never  been 
attorney  or  of  counsel  for  either  party  in  the 
action  or  proceeding  which  the  relator  wants 
him  prohibited  from  trying.  That  proceeding 
was  brought  to  remove  the  relator  as  admin- 
istratrix. It  does  not  appear  that  relator  is 
sought  to  be  removed  on  anything  that  oc- 
curred while  Judge  Woody  was  her  counsel. 
We  are  of  opinion  that  the  statute  (§  647) 
does  not  mean  that,  if  a  judge  has  once  been 
an  attorney  or  of  counsel  for  a  person  he 
shall,  if  he  afterwards  become  judge,  be  for- 
ever prohibited  from  acting  as  judge  in  cases 
in  which  such  person  may  be  a  party,  and 
in  which  cases  the  judge  has  not  been  attor- 
ney or  of  counsel,  and  in  which  he  has  taken 
no  part  whatever.  If  such  construction  of 
the  statute  were  to  obtain,  the  judges  of 
courts  would  be  disqualified  in  a  very  larg«t 
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proportion  of  the  cases  which  came,  before 
them;  for  judges  are  elected  from  among  the 
practicing  lawyers  of  the  district,  and,  in  the 
course  of  their  lives  as  practitioners,  have 
been  attorneys  and  of  counsel  for  large  num- 
bers of  persons  in  their  district.  It  is  not 
intended  that  the  judge  shall  be  disqualified 
because  he  has  once  been  an  attorney  for  a 
party  litigant,  in  a  matter  other  than  that 
proposed  to  be  litigated  before  him."  So  in 
Matter  of  Hitchcock,  20  Hawaii  553,  it  was 
held  that  a  judge  was  not  disqualified  to  or- 
der an  accounting  by  a  guardian  because  he 
had  represented  the  guardian  in  the  proceed- 
ings for  his  appointment.  To  the  same  effect 
see  Title  Guaranty,  etc.  Co.  v.  Slinker,  35 
Okla.  128,  153,  128  Pac.  696,  698.  But  in 
Kern  Val.  Water  Co.  v.  McCord,  70  Cal.  646, 
11  Pac.  798,  followed  in  Lux  v.  Haggin,  72 
Cal.  XXI.  13  Pac.  654,  the  court,  in  approv- 
ing an  order  changing  the  place  of  trial  be- 
cause the  trial  judge  had  received  a  general 
retainer  from  one  of  the  parties,  said :  "These 
cases  have  been  argued  and  submitted  to- 
gether. They  are  appeals  from  orders  chang- 
ing the  place  of  trial, — the  motion  in  that 
behalf  in  each  case  being  based  upon  the 
alleged  disqualification  of  the  presiding  judge. 
.  .  .  In  respect  to  two  of  the  cases,  Nos. 
11462  and  11463,  the  judge  stated  from  the 
bench  that  he  had  received  a  general  retainer 
from  one  of  the  parties  defendant,  and  there- 
fore considered  himself  disqualified  to  sit  in 
judgment  in  the  cases,  and  accordingly  made 
the  order  of  transfer.  Although  the  cases 
may  not  perhaps  come  within  the  strict  letter 
of  the  statute  which  provides,  among  other 
things,  that  no  judge  shall  sit  or  act  as  such 
in  any  action  or  proceeding  *when  he  has  been 
attorney  or  counsel  for  either  party  in  the 
action  or  proceeding,'  we  do  not  think  an 
order  of  transfer  made  upon  the  ground  that 
the  judge  had  been  under  a  general  retainer 
from  one  of  the  parties  should  be  reversed, 
but  on  the  contrary,  should  meet  with  ap- 
proval." 

In  Boreing  v.  Wilson,  128  Ky.  570,  108  S. 
W.  014,  33  Ky.  L.  Rep.  14,  it  was  held  that 
a  special  judge  who  was  in  the  employ  of 
a  railroad  as  counsel  was  not  disqualified  to 
try  an  action  because  a  controversy  might 
arise  between  some  of  the  parties  to  the  ac- 
tion and  the  railroad  in  respect  to  the  sub- 
ject-matter of  litigation. 

Although  the  judge  may  have  been  employed 
on  a  different  case  than  the  one  being  tried 
before  him,  he  is  nevertheless  disqualifiod 
where  the  matter  in  controversy  is  essentially 
the  same.  State  v.  Perkins,  124  La.  947,  50 
So.  805;  People  V.  Haas,  105  App.  Div.  119, 
93  N.  Y.  S.  790,  16  N.  Y.  Ann.  Cas.  378; 
People  V.  Gill,  147  App.  Div.  924,  131  N.  Y. 
S.  902,  reversing  130  N.  Y.  S.  12;  Cheatham 
V.  Elliott  King's  Tenn.  Dig.  1341;  Slaven  v. 


Wheeler,  58  Tex.  23;  Newcome  v.  Light,  58 
Tex.  141,  44  Am.  Rep.  604;  Johnson  v.  State, 
29  Tex.  App.  526,  16  S.  W.  418;  Barnes  v. 
State,  47  Tex.  Crim.  461,  83  S.  W.  1124; 
Woody  v.  State  (Tex.)  69  S.  W.  155;  Johnson 
V.  Johnson  (Tex.)  89  S.  W.  1102;  Freelove 
V.  Smith,  9  Vt.  180 ;  State  v.  Dick,  125  Wis. 
61,  103  N.  W.  229.  See  also  Hungerford 
V.  Gushing,  2  Wis.  397.  Thus  in  People  v. 
Gill,  supra,  it  appeared  that  the  surrogate 
before  whom  were  pending  proceedings  for 
the  removal  of  executors  and  trustees  under 
a  will,  and  to  compel  them  to  account  had 
appeared  before  the  former  surrogate  as  at- 
torney of  record  for  the  state  comptroller  in 
a  proceeding  to  determine  the  amount  of  the 
tax  due  on  the  property  which  passed  under 
the  will  of  the  testator.  The  appellate  court 
in  reversing  an  order  denying  a  writ  restrain- 
ing the  surrogate  from  proceeding  in  the 
cause  said:  "The  question  presented  is 
whether  it  was  competent  and  right  for  the 
surrogate  to  hear  and  determine  the  issues 
in  the  proceeding  before  him.  .  .  .  While 
it  may  be  true,  as  claimed  by  the  respondents, 
that  the  surrogate  did  not-  act  as  attorney 
or  counsel  in  the  same  cause  or  matter,  with- 
in the  letter  of  this  section,  the  unquestioned 
facts  show  that  he  did  within  its  spirit  and 
purpose.  The  issues  in  the  first  proceeding 
were  the  amount  and  value  of  the  decedent's 
property.  In  the  present  proceeding  one  of 
the  issues,  at  least,  is  the  same.  We  think 
that  the  two  proceedings  may  reasonably  be 
regarded  as  one  and  as  within  the  provisions 
of  the  statute.  On  this  ground  alone  we  think 
that  the  order  dismissing  the  alternative  writ 
should  be  reversed,  and  that  an  absolute  writ 
should  issue,  restraining  the  surrogate  from 
any  further  proceedings  in  the  matter,  except 
to  make  and  file  a  certificate  of  his  disability." 
In  Slaven  v.  Wheeler,  58  Tex.  23,  it  was  held 
that  a  judge  was  disqualified  from  trying  a 
case  where  it  appeared  that  he  had  been 
consulted  some  seven  or  eight  years  previous- 
ly, not  in  regard  to  a  case  pending  but  in 
regard  to  the  subject-matter  of  the  suit. 
So  in  Kewcome  v.  Light,  58  Tex.  141,  44  Am. 
Rep.  604,  it  appeared  that  the  trial  judge  in 
a  suit  for  divorce  brought  by  a  husband  on 
the  ground  of  abandonment  had  been  the  at- 
torney for  the  husband  in  a  previous  suit 
brought  by  the  wife  on  the  ground  of  cruel 
treatment,  which  suit  had  been  dismissed.  It 
was  held  that  the  judge  was  disqualified  be- 
cause tlie  issue  of  cruel  treatment  in  the 
former  suit  might  have  become  involved  in 
the  issue  of  abandonment.  But  in  Glasscock 
V.  Hughes,  55  Tex.  461,  it  was  held  that  an 
objection  that  the  trial  judge  was  "connected 
as  counsel  at  one  period  with  the  matters,  or 
a  portion  of  them,  in  litigation,"  was  insuf- 
ficient to  show  "his  disqualification  to  act.  To 
the  same  effect  see  Cleghorn  v.  Cleghorn,  6d 
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Cal.  309,  6  Pac.  616  j  Blackburn  v.  Craufurd, 
22  Md.  447.  And  in  Taylor  v.  Williams,  26 
Tex.  583,  it  was  held  that  a  judge  was  not 
disqualified  to  act  in  the  trial  of  a  cause 
because  he  had  been  counsel  in  another  case 
involving  the  same  title.  To  the  same  effect 
aee  Territory  v.  Kapiolani,  20  Hawaii  549; 
Fields  V.  Bollinger,  234  Mo.  190,  136  S.  W. 
293;  Houston,  etc.  R.  Co.  v.  Ryan,  44  Tex. 
426. 

The  fact  that  two  suits  are  based  on  simi- 
lar facts  and  that  the  same  questions  of  law 
arise  in  both  does  not  disqualify  a  judge  who 
is  an  attorney  in  one  case  from  trying  the 
other*  i  Koenig  v.  State,  33  Tex.  Grim.  367, 
26  S.  W.  835,  47  Am.  St.  Rep.  36 ;  Reiffert  v. 
State  (Tex.)  26  S.  W.  839.  See  also  Hamilton 
€ounty  v.  Aurora  Nat.  Bank,  89  Neb.  256, 
131  N.  W.  221.  And  it  has  been  held  that 
A  judge  is  not  disqualified  from  acting  in  the 
trial  of  a  ca«e  because  he  has  been  the  attor- 
ney for  third  persons  whose  claims  were  iden- 
tical with  those  of  the  parties  to  the  cause. 
Lassen  Irr.  Co.  v.  Superior  Ct.  151  Cal.  357, 
90  Pac.  709.  See  also  Bryan  v.  Austin,  10 
La.  Ann.  612.  But  in  People  v.  Haas,  105 
App.  DiT.  119,  93  N.  Y.  790,  16  N.  Y.  Ann. 
Cas.  378,  it  was  held  that  a  trial  judge  in  a 
criminal  case  was  disqualified  where  he  had 
acted  as  the  attorney  for  an  accomplice  of 
the  defendant.  Compare  Locklin  v.  State 
(Tex.)  75  S.  W.  305.  The  court  in  People  v. 
Haas,  supra,  said:  "However  upright  the 
judge,  and  however  free  from  the  slightest 
inclination  but  to  do  justice,  there  is  peril 
of  his  unconscious  bias  or  prejudice,  or  lest 
any  former  opinion  formed  ex  parte  may 
still  linger  to  affect  unconsciously  his  present 
judgment,  or  lest  he  may  be  moved  or  swayed 
unconsciously  by  his  knowledge  of  the  facts 
which  may  not  be  revealed  or  stated  at  the 
trial,  or  cannot  under  the  rules  of  evidence. 
No  effort  of'  the  will  can  shut  out  memory; 
there  is  no  art  of  forgetting.  We  cannot  be 
certain  that  the  human  mind  will  deliberate 
and  determine  unaffected  by  that  which  it 
knows,  but  which  it  should  forget  in  that 
process.  It  may  be  assumed  that  if  Rioco 
and  the  defendant  were  charged  with  the 
commission  of  the  same  crime,  their  interests 
were  more  or  less  in  common,  and  that  some 
a,t  least  of  the  same  facts  and  circumstances 
were  involved  in  one  case  as  in  the  other, 
which  required  legal  advice  as  to  their  com- 
mon interest." 

It  has  been  held  that  a  justice  of  the  peace 
is  not  disqualified  to  try  a  case  because  of 
the  fact  that  he  has  notified  the  defendant 
that  the  claim  on  which  the  action  is  brought 
has  been  left  with  him  for  collection.  Mc- 
Louth  V.  Myers,  61  Hiin  624  mem.  16  N.  Y. 
S.  779;  Wagner  v.  Hoffman,  19  Pa.  Super. 
Ct.  414.  In  the  case  last  cited  the  court 
said:     "In  the  course  of  the  trial  before  the 


referee,  the  defendant  offered  in  evidence  a 
letter  signed  by  the  justice  of  the  peace,  be- 
fore whom  the  case  was  tried,  addressed  to 
Dr.  O.  E.  Hoffman,  the  husband  of  the  de- 
fendant, notifying  him  that  a  claim  against 
him  in  favor  of  Harry  W^agner,  of  Conyng- 
ham,  Pa.,  calling  for  $60,  with  interest 
from  March,  1899,  had  been  left  with  him 
for  collection.  This  was  offered  'for  the  pur- 
pose of  showing  that  Harry  Wagner,  if  he 
had  a  claim  at  all,  it  was  against  O.  E.  Hoff- 
man.' Tlie  trial  proceeded  and  at  the  argu- 
ment the  defendant  presumably  used  this 
letter  for  the  purpose  of  showing  that  the 
defendant,  having  been  the  agent  of  the  plain- 
tiff, was  incapacitated  for  trying  the  case. 
.  .  .  We  do  not  think,  .  .  .  that  the 
justice,  so  far  as  the  testimony  shows,  was 
incapacitated.  .     .     Tlie  entire  evidence 

taken  together  is  not  sufficient,  in  our  opinion, 
to  constitute  such  an  agency  as  would  dis- 
qualify a  justice  of  the  peace  from  acting  in 
his  official  capacity  in  the  collection  of  the 
claim  by  a  suit.  The  letter  was  such  a 
notice  as  is  frequently  given  and  very  proper- 
ly given  by  justices  of  the  peace  to  their 
neighbors,  in  order  to  avoid  costs,  but  this 
should  not  of  itself  disqualify  him,  in  the 
absence  of  evidence  that  he  had  been  employed 
as  attorney  in  fact  or  agent  by  the  plaintiff 
to  collect  his  claim." 

It  seems  that  a  judge  is  not  disqualified  to 
try  an  action  based  on  an  instrument  which 
he  as  an  attorney  drew.  Morrissey  v.  Gray, 
160  Cal.  390,  117  Pac.  438,  442.  See  also 
Luke  v.  Batts,  11  Ga.  App.  783,  76  S.  E.  165, 
wherein  it  was  held  that  the  fact  that  the 
presiding  judge  may  have  prepared,  as  an 
attorney  at  law,  a  form  from  which  was 
draw^n  a  contract,  the  validity  of  which  was 
involved  in  the  case  on  trial,  did  not  render 
the  judge  disqualified.  But  in  Moses  v.  Ju- 
lian, 45  N.  H.  52,  84  Am.  Dec.  114,  it  was  held 
that  a  judge  was  disqualified  to  hear  the  proof 
of  a  will  drawn  by  him. 

It  has  been  held  that  a  judge  who  is  dis- 
qualified to  act  in  the  hearing  of  exceptions 
to  some  of  the  items  in  the  settlement  of 
administration  affairs  by  reason  of  having 
been  of  counsel,  is  disqualified  to  hear  excep- 
tions to  any  of  the  items.  State  v.  Gray,  100 
Mo.  App.  98,  72  S.  W.  1081;  Wigand  v.  De- 
jonge,  8  Abb.  N.  Cas.  (N.  Y.)  260.  In  State 
V.  Gray,  supra,  the  court,  in  stating  the  reason 
for  its  holding,  said:  "The  exceptions  as  a 
whole  constitute  a  step  in  the  process  of 
administration  and  should  all  be  settled  on 
one  hearing  and  by  the  same  tribunal." 

As  to  the  power  of  a  disqualified  judge  to 
make  formal  orders  or  to  perform  ministerial 
acts,  see  the  note  to  Hass  v.  Leverton,  5  Ann. 
Cas.  974. 

It  seems  that  a  judge  is  not  disqualified  to 
preside  on   the  trial   of  a  suit  based  on  a 
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judgment  because  he  was  an  attorney  in  the 
case  in  which  the  judgment  was  obtained. 
Stevens  v.  Hall,  8  Idaho  549,  69  Pac.  282; 
Stewart  v.  Mix,  30  La.  Ann.  1036;  Keeflfe  v. 
Syracuse  Third  Nat.  Bank,  177  N.  Y.  305,  69 
N.  E.  593,  affirming  79  App.  Div.  644,  80  N. 
Y.  S.  1138;  Clemons  v.  Clemons,  69  Vt.  645, 
38  Atl.  314.  Compare  State  v.  Hocker,  34 
Fla.  25,  15  So.  581,  25  L.R.A.  114;  Tootle  v. 
Berkley,  60  Kan.  446,  56  Pac.  755.  Thus  in 
Keeffe  v.  Syracuse  Third  Nat.  Bank,  supra, 
the  facts  were  stated  in  the  opinion  of  the 
court  as  follows:  ''An  action  was  brought 
upon  certain  notes,  ow^ned  and  held  by  the 
defendant,  the  Third  National  Bank,  by  a 
firm  of  lawyers  of  which  the  justice  was  a 
member;  judgment  was  obtained  by  default, 
execution  was  issued  thereon  and  returned 
partly  unsatisfied,  tlie  attorneys  were  then 
paid,  and  the  relation  of  attorney  and  client 
between  the  defendant  bank  and  such  firm 
was  permanently  dissolved.  After  the  lapse 
of  five  or  six  years  a  second  action  was 
brought  by  another  attorney,  the  purpose  of 
which  was  to  enforce  a  resulting  trust  in  cer- 
tain property  held  for  the  benefit  of  one  of 
the  judgment  debtors."  The  court,  in  hold- 
ing that  the  trial  justice  was  not  disqualified, 
eaid:  "When  the  latter  action  was  com- 
menced, not  only  had  the  defendant's  attor- 
neys in  the  first  action  ceased  to  be  such, 
but  they  had  also  ceased  to  have  any  interest 
therein.  The  judgment  in  the  first  action 
was  conclusive  upon  the  parties  and  the  origi- 
nal cause  of  action  was  merged  in  it.  That 
action  having  been  terminated,  it  is  obvious 
that  the  trial  justice  did  not  subsequently 
sit  in  or  take  part  of  its  decision,  as  the 
judgment  was  absolutely  final  and  no  further 
action  of  any  kind  was  ever  taken  in  that  case. 
The  only  cause  in  which  it  is  even  claimed 
that  the  justice  had  acted  as  attorney  or 
counsel,  constructively  or  otherwise,  was  the 
first,  which  terminated  years  before  he  was 
elected.  While  it  is  true  that  the  second 
action  was  brought  in  aid  of  the  judgment 
obtained  in  the  first,  yet  it  was  an  entirely 
independent  and  separate  action,  in  which 
the  parties  were  not  the  same  and  the  purpose 
of  which  wafi  different.  The  issues  in  the 
two  actions  were  essentially  unlike.  In  the 
first  the  sole  question  was  whether  the  de- 
fendants were  indebted  to  the  plaintiffs  in 
the  amount  stated  in  the  complaint,  and  that 
was  conclusively  settled  by  a  final  judgment, 
and  the  litigation  in  that  suit  was  ended.  In 
the  second  the  issue  was  whether  the  money 
or  property  of  one  of  the  judgment  debtors 
had  been  employed  in  the  purchase  of  or  in- 
vested in  the  property,  the  title  to  which  had 
been  taken  in  the  name  of  another,  so  that 
under  the  statute  a  trust  resulted  in  favor 
of  the  judgment  creditor.  The  first  cause 
of  action  was  independent  of  the  second,  al- 


though the  judgment  therein  became  an  in- 
cident thereto,  and  its  existence  was  neces- 
sary to  its  maintenance.  As  to  the  issue  in 
the  last  action,  it  is  perfectly  clear  that  the 
trial  justice  had  given  no  advice  or  counsel, 
either  directly  or  by  representation.  Thus  it 
is  obvious  that  neither  he  nor  his  partners 
bad  acted  as  attorney  or  counsel  in  the  cause 
or  matter  in  which  he  sat,  and,  hence,  thia 
case  does  not  fall  within  the  provisions  of 
section  46."  But  in  Harrington  v.  Hayes 
County,  81  Neb.  231,  115  N.  W.  773,  129  Am. 
St.  Kep.  680,  it  was  held  that  a  judge  was 
disqualified  to  confirm  a  judicial  sale  based 
on  a  judgment  in  a  cause  wherein  he  had 
been  of  counsel.  To  the  same  effect  see 
Darling  v.  Pierce,  15  Hun  642. 

In  the  reported  case  it  appears  that  the 
judge  of  a  criminal  court  was  a  partner  of 
the  state's  attorney  for  the  judicial  circuit, 
but  it  was  not  the  duty  of  the  state's  attorney 
to  prosecute  cases  in  the  criminal  court,  that 
court  having  a  prosecuting  officer  of  its  own. 
It  is  held  that  the  judge  was  not  disquali- 
fied to  try  a  criminal  case.  It  is  also  held 
that  he  was  not  disqualified  by  reason  of  the 
fact  that  his  firm  were  the  legal  advisers  of 
the  board  of  county  commissioners,  who 
among  their  other  duties  had  the  control  of 
the  public  roads  of  the  county  and  the  work- 
ing out  thereon  of  sentences  by  convicts  con- 
victed of  crime  against  the  laws  of  the  state. 

Employment  and  Nature  of  Acts. 

A  judge  is  disqualified  from  acting  in  the 
trial  of  a  criminal  case  in  which  he  has 
participated  as  a  prosecuting  attorney.  Terry 
V.  SUte  (Tex.)  24  S.  W.  510;  State  v.  Ck>t- 
trell,  45  W.  Va.  837,  32  S.  E.  162.  Compare 
Kirby  v.  SUte,  78  Miss.  176,  28  So.  846,  84 
Am.  St.  Hep.  622.  Thus  in  State  v.  CottrelU 
supra,  the  court  in  holding  that  a  judge  waa 
disqualified  to  try  a  prosecution  based  on 
an  indictment  signed  by  him  as  prosecuting 
attorney  said:  *'Kor  is  it  proper  for  a  judge 
to  try  indictments  signed  by  him  as  prosecut- 
ing attorney.  No  prosecutor  likes  to  quash 
his  own  papers,  and  his  knowledge  of  the 
facts  obtained  while  prosecutor  may  tend  to 
prejudice  the  prisoner's  right  to  a  fair  and 
impartial  right.  Evil  appearances  should  be 
avoided,  that  the  fountain  of  justice  may  be 
kept  pure."  And  in  Terry  v.  State  (Tex.) 
24  S.  W.  510,  it  was  held  that  a  judge  who 
as  prosecuting  attorney  had  heard  a  com- 
plaint and  reduced  it  to  writing  was  disquali- 
fied to  try  the  case  founded  on  the  complaint. 
Tlie  court  said:  "'No  judge  shall  sit  in 
any  case  where  he  has  been  of  counsel  for  the 
state  or  the  accused.'  Code  Crim,  Proc.  art. 
569.  Had  Judge  Spooner  been  of  counsel  for 
the  state  in  tliis  case?  It  is  the  official  duty, 
BB  counsel  for  the  state,  for  the  district  at- 
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tomey,  before  reducing  it  to  writing,  to  hear 
the  complaint  which^.  is  made.  Hence,  there 
must  of  necessity  \f>e  a  relation  to  him  of 
some,  at  least,  of  iAm  facts  of  the  case.  This 
is  necessary  in  order  that  the  complaint  may 
contain  a  descriptie»  of  the  oiTense  complained 
of  by  the  prosecutor;  'and  if  the  oifense  be 
a  felony  (this  is  a  felony)  he  (the  district 
attorney)  shall  forthwith  file  the  complaint 
with  a  magistrate  of  the  county,  and  cause 
the  necessary  process  to  be  issued  for  the  ar- 
rest of  the  accused.'  Code  Crim.  Froc.  art. 
36.  Now,  it  is  evident  that  the  complaint 
made  to  the  district  attorney  is  the  beginning 
of  the  prosecution;  the  next  step  is  reducing 
it  to  writing,  having  it  signed  and  sworn  to, 
and  attesting  the  same;  the  next,  filing  same 
with  the  proper  magistrate,  and  having  the 
necessary  process  issued  for  the  arrest  of 
the  accused.  These  are  required  to  be  done 
by  the  counsel  for  the  state, — her  district 
attorney;  and  if  it  should  appear  that  he  has 
received  the  complaint,  reduced  it  to  writing, 
had  it  signed  and  sworn  to,  and  attested  same, 
the  law  requiring  him  to  do  these  things  as 
■counsel  for  the  state,  his  official  acts  as  at- 
torney or  counsel  for  the  state  having  relation 
to  this  particular  case  would  make  him  of 
-counsel  for  the  state  in  this  case.  The  motion 
should  have  been  sustained."  But  in  Kirby 
v.  State,  78  Miss.  175,  28  So.  846,  84  Am.  St. 
Rep.  622,  it  was  held  that  a  judge  was  not 
disqualified  to  try  a  criminal  case  on  an 
indictment  signed  by  him  as  district  attorney. 
The  court  said:  "Code  1892,  §  919,  prohibits 
a  judge  to  preside  where  he  is  of  kin  to  any 
party  to  the  cause,  or  interested  in  it,  or 
*  wherein  he  may  have  been  of  counsel.'  Does 
the  word  'counsel'  include  a  district  attorney 
who  has  had  no  further  interest  in  the  case 
than  simply  to  draw  the  statutory  indict- 
ment? This  is  the  only  question  in  this 
record  worthy  of  consideration  or  insisted  on. 
A  district  attorney  need  not  be,  and  ought 
never  to  be,  in  the  grand  jury  room,  unless 
invited  to  be  there  by  the  grand  jury  for 
information  'in  a  case  in  order  that  the  same 
may  be  presented  in  the  manner  required  by 
law.'  Code  1892,  §  1556.  He  need  not  draw 
or  even  sign  an  indictment.  Keithler  v.  State, 
10  Smedes  &  M.  192.  If  it  is  duly  presented 
in  open  court  and  marked  'Filed'  by  the 
elerk,  it  is  enough.  We  have  no  such  statute 
as  that  of  Texas,  the  decision  under  which  is 
relied  on  by  appellant.  With  us  the  district 
attorney  'appears  and  prosecutes  for  the  state' 
when  there  is  arrest  made  and  proceedings 
commenced  under  the  indictment.  Because 
one  may  be  the  general  counsel  for  the  state 
or  a  private  person  cannot  disqualify  him 
from  presiding  in  a  case  in  which  he  was  not 
actually  of  counsel,  did  not  advise,  and  was 
ignorant  of  the  facts,  as  we  must  presume  in 
the  case  at  bar.     If  it  had  been  shown  that 
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the  judge,  as  district  attorney,  had  heard 
the  facts  and  advised  and  drawn  the  bill,  a 
very  different  case  would  be  before  us." 

In  Stepp  V.  State,  53  Tex.  Crim.  158,  109 
S.  W.  1093,  it  was  held  that  the  fact  that 
a  judicial  officer  takes  the  affidavit  of  a  party 
making  a  complaint  does  not  constitute  him 
a  counsel  so  as  to  disqualify  him  to  try 
the  case  founded  on  the  complaint.  And  in 
Epstein  v.  U.  S.  196  Fed.  354,  116  C.  C.  A. 
174,  it  was  held  that  the  action  of  a  judge 
in  directing  a  prosecuting  pfficer  to  inquire 
into  a  matter  occurring  in  the  court  did  not 
make  the  judge  of  counsel  for  the  prosecution 
so  as  to  disqualify  him  to  try  a  prosecution 
growing  out  of  the  inquiry.  Likewise  in  the 
case  of  In  re  Nevitt,  117  Fed.  448,  54  C.  C.  A. 
622,  it  was  held  that  a  judge  was  not  dis- 
qualified on  the  ground  that  he  had  acted  as 
counsel  in  the  case,  because  he  as  judge  had 
advised  the  parties  to  compromise.  But  in 
Gaines  v.  Hindman  (Tex.)  74  S.  W.  683,  it 
appeared  that  the. county  judge  had  prepared 
a  motion  for  a  new  trial  on  behalf  of  the 
sheriff  who  was  being  sued  in  a  justice's 
court.  It  was  held  that  the  judge  was  dis- 
qualified to  hear  the  case  on  appeal  from 
the  justice's  court.  The  court  said:  "At  tlie 
request  of  the  sheriff's  deputy,  the  county 
judge  prepared  a  motion  for  a  new  trial  in 
behalf  of  appellee  in  the  justice's  court,  and, 
while  he  states  that  he  knew  nothing  of  the 
facts  of  the  case,  and  of  course  did  not 
understand  that  he  was  the  counsel  of  ap- 
pellee, nevertheless  he  was  to  that  extent  per- 
forming the  functions  of  counsel,  and  the 
courts  should  not  be  required  to  investigate 
the  extent  of  the  services  of  one  who  thus 
acts  in  that  capacity." 

Where  a  judge  has  been  consulted  as  an 
attorney  it  is  immaterial  to  his  disqualifica- 
tion subsequently  to  try  a  case  involving  the 
same  matter,  that  he  received  no  fees,  or  that 
he  performed  his  services  gratuitously.  East 
Rome  Town  Co.  v.  Cothran,  81  Ga.  359,  8 
S.  E.  737;  Curtis  v.  Wilcox,  74  Mich.  69,  41 
X.  W.  863;  People  v.  Haas,  106  App.  Div. 
119,  93  N.  Y.  S.  790,  16  N.  Y.  Ann.  Cas.  378; 
Slaven  v.  Wheeler,  68  Tex.  23;  Graham  v. 
State,  43  Tex.  Crim.  110,  63  S.  W.  558;  Dur- 
ham V.  State,  68  Tex.  Crim.  143,  124  S.  W. 
932;  Johnson  v.  Johnson  (Tex.)  89  S.  W. 
1102.  "When  counsel,  as  counsel,  render  serv- 
ice gratuitously,  and  put  themselves  on  record 
as  of  counsel  for  one  of  the  parties,  they  are 
not  thereafter  eligible  to  adjudicate  upon  the 
results  of  such  service,  whether  they  have 
acted  gratuitously  or  for  compensation.  Con- 
siderations of  public  policy  are  involved  in 
the  question."  East  Home  Town  Co.  v.  Coth- 
ran, 81  Ga.  359,  8  S.  E.  737. 

In  Curtis  v.  Wilcox,  74  Mich.  69,  41 
N.  W.  863,  the  court,  after  discussing  the 
evidence    relating    to    the    previous    connec- 
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tion  of  the  trial  judge  to  one  of  the  par- 
ties as  counsel  and  holding  that  he  was 
disqualified,  said:  *'It  matters  not  what  in- 
terpretation the  judge  himself  put  upon  the 
facts.  He  gives  them  in  detail,  so  that 
we  can  judge  of  them  as  well  as  he.  He 
may  not  have  'considered  that  he  had  been 
consulted/  because  he  was  not  paid  for  such 
consultation  and  refused  to  act  as  an  attorney. 
The  fact  remains  that  he  was  consulted,  and 
gave  advice;  and  it  is  not  probable  that  he 
would  have  been  thus  consulted  had  he  not 
been  an  attorney  at  law;  and  when  he  was 
consulted  it  was  with  reference  to  his  being 
employed  as  an  attorney  in  the  case,  which  he 
declined,  because  he  did  not  wish  to  interfere 
with  the  attorneys  already  in  the  case.  It  is 
not  singular  that  the  judge  himself  did  not 
wish  to  try  the  case,  and  proposed  to  bring 
another  judge  to  the  bench  to  hear  it.  The 
manifest  impropriety  of  his  hesuring  the  case 
is  clear,  under  his  own  testimony,  without 
regard  to  the  statute;  and  we  are  satisfied 
that  he  is  disqualified  under  the  statute." 
But  in  Lee  v.  Heuman,  10  Tex.  Civ.  App.  666, 
32  S.  W.  93,  it  was  held  that  mere  casual 
controversies  and  expressions  of  opinion  by 
an  attorney  with  reference  to  controversies, 
when  he  did  not  in  some  way  become  a  coun- 
sel of  a  party  to  it,  could  not  be  held  to  dis- 
qualify him  when  he  became  judge  to  try  the 
cause.  And  in  Baines  v.  State,  43  Tex.  Crim. 
490,  66  S.  W.  847,  wherein  it  appeared  that 
the  trial  judge  in  a  criminal  case  had  been 
consulted  as  an  attorney  as  to  the  amount 
of  compensation  he  would  take  to  prosecute 
the  case  but  no  advice  was  given  by  him,  it 
was  held  that  he  was  not  disqualified.  Com- 
pare Durham  v.  State,  68  Tex.  Crim.  143,  124 
S.  W.  932. 

As  the  acts  of  a  partner  done  in  the  name 
of  the  partnership  and  within  the  scope  of  its 
business,  bind  all  the  partners,  a  judge  is 
disqualified  to  preside  in  the  trial  of  a  case 
wherein  his  partners  were  of  counsel,  al- 
though he  personally  was  not  connected  with 
the  case.  State  v.  Hocker,  34  Fla.  25,  15  So. 
581,  25  L.R.A.  114;  East  Rome  Town  Co.  ▼. 
Cothran,  81  Ga.  359,  8  S.  E.  737;  Magoon  v. 
Lord- Young  Engineering  Co.  22  Hawaii  245. 
See  also  Keeffe  v.  Syracuse  Third  Nat.  Bank, 
177  N.  Y.  305,  69  N.  E.  593;  Davis  v. 
Seaward,  85  Misc.  210,  146  N.  Y.  S.  981. 
Compare  In  re  Glass,  127  la.  646,  103  N.  W. 
1013;  Ft.  Worth,  etc.  R.  Co.  v.  Mackney,  83 
Tex.  410,  18  S.  W.  949.  Thus  in  Magoon  v. 
Lord-Young  Engineering  Co.  supra,  it  was 
said :  "Section  84  of  the  Organic  Act  provides 
that  no  person  shall  sit  as  a  judge  in  any  case 
in  which  he  has  been  'of  counsel.'  .  .  .  We 
think  the  intent  of  Congress  as  expressed 
in  section  84  of  the  Organic  Act,  which  was 
amended  after  this  court  had  held  that  having 
previously  been  counsel  in  a  cause  did  not  dis- 
qualify a  justice  from  sitting  in  a  case  (Love 


v.  Love,  17  Hawaii  194;  Notley  ▼.  Brown, 
17  Hawaii  393;  Bierce  v.  Hutchins,  18 
Hawaii  374),  was  that  a  judge  should  not 
sit  in  a  case  where  with  reference  to 
'that  case  the  relation  of  attorney  and  client 
had  existed  between  him  and  one  of  the 
parties  whether  he  was  personally  familiar 
with  the  case  or  had  advised  in  regard 
to  it  or  not.  When  a  litigant  retains  a  firm 
of  lawyers  in  a  case  each  member  of  the 
firm  becomes  the  attorney  or  counsel  for 
the  litigant  and  the  appearance  in  court  of 
one  member  of  the  firm  is  the  appearance 
of  the  firm."  And  in  East  Rome  Town  Ca 
v.  Cothran,  81  Ga.  359,  8  S.  £.  737,  it  was 
said:  "It  is  urged  upon  us  that  as  Judge 
Underwood  was  absent  when  the  business  was 
transacted  by  his  copartner  in  the  firm  name, 
and  knew  nothing  of  it,  and  never  received 
any  compensation  for  the  service  which  his 
copartner  in  the  name  of  the  firm  rendered, 
and  did  not  become  judge  till  long  afterwards, 
he  was  free  from  disqualification;  but  we 
think  otherwise.  What  his  partner  did  in 
the  firm  name  was  done  by  the  firm,  and 
upon  the  firm  responsibility,  and  this  was  so 
whether  compensation  was  charged  or  not." 

Relationship  to  Counsel. 

In  the  absence  of  a  statute  to  the  contrarv 
the  mere  fact  that  the  judge  is  related  by  con- 
sanguinity or  affinity  to  some  of  the  attorneys 
in  a  cause  tried  before  him  is  no  ground  for 
his  disqualification.  Dunbar  ▼.  Wallace,  84 
Ark.  231,  105  S.  W.  257;  Patrick  v.  Crowe, 
15  Colo.  543,  25  Pac.  985;  Roberts  v.  Roberta, 
115  Ga.  259,  41  S.  £.  616,  90  Am.  St.  Rep. 
108;  Sjoberg  v.  Nordin,  26  Minn.  501,  5  X. 
W.  677;  State  v.  Ledbeter,  111  Minn.  110, 
126  N.  W.  477.  See  also  Cavanagh  v.  Polk 
County  Dist.  Ct.  163  la.  76,  144  N.  W.  25; 
People  V.  Patrick,  183  N.  Y.  52,  75  N.  E. 
963;  Allison  v.  Southern  R.  Co.  129  X.  C. 
336,  40  8.  E.  91,  reversed  on  other  grounds 
190  U.  S.  326,  23  S.  Ct.  713,  47  U.  S.  (L.  ed.^ 
1078;  Patton  v.  Collier,  90  Tex.  115,  37  S. 
W.  413. 

In  some  jurisdictions  the  relationship  of  a 
judge  to  the  attorneys  in  a  cause  constitutes 
a  statutory  ground  of  disqualification.  John- 
ston V.  Brown,  115  Cal.  694,  47  Pac.  686; 
Patterson  v.  Conlan,  123  Cal.  453,  56  Pecl 
105;  People  v.  Ebey,  6  Cal.  App.  769,  93  Psc. 
379;  Barnard  v.  Dunham  (Mich.)  168  N.  W. 
202.  Compare  Maclean  v.  Scripps,  52  Mich. 
214,  17  N.  W.  816,  18  N.  W.  209 :  People  t. 
Whitney,  105  Mich.  622,  63  N.  W.  765.  In 
Barnard  v.  Dunham,  supra,  the  court,  in  dis- 
cussing the  wisdom  of  a  statute  of  that  kind, 
said:  "In  view,  ...  of  the  adverse  re- 
flections and  argumenti)  appearing  in  respond- 
ent's return  upon  the  wisdom,  propriety,  and 
constitutionality  of  this  law  and  stricture 
upon  those  who  invoke  it,  we  are  constrained 
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to  state  we  do  not  find  said  section  7  of  the 
Judicature  Act  out  of  harmony  with  the  gen- 
erally recognized  public  policy  which  demands 
of  the  judiciary  strict  impartiality  in  admin- 
istrating the  affairs  of  our  courts,  often  de- 
clared both  in  statute  and  bench  law."  In 
that  case  it  appeared  that  two  persons  were 
separately  charged  with  embezzlement  from  a 
city  treasury  and  in  another  indictment  were 
jointly  indicted  for  a  similar  offense.  One 
of  the  accused  was  tried  before  a  judge  whose 
son  and  nephew  were  the  attorneys  of  the 
other  accused.  It  being  shown  that  the  proof 
required  to  convict  in  other  cases  was  differ- 
ent than  in  the  case  on  trial,  it  was  held  that 
the  statutory  disqualification  did  not  apply. 
For  a  discussion  of  the  question  whether 
the  relationship  of  a  judge  to  an  attorney 
constitutes  a  disqualification  within  a  statute 
disqualifying  a  judge  on  account  of  his  re- 
lationship to  a  "party*'  to  the  cause,  see  the 
notes  to  Johnson  v.  State,  15  Ann.  Cas.  631; 
Yazoo,  etc.  Val.  R.  Co.  ▼.  Kirk,  Ann.  Cas. 
1014C  068. 
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DlToree  —  Effect  of  Decree  ^  Inde- 
pendent Action  for  Restoration  of 
Property. 

Where  a  judgment  of  divorce  does  not  con- 
tain, as  provided  by  Civ.  Code  Prac.  §  425, 
an  order  restoring  any  property  which  either 
spouse  obtained  during  marriage  in  considera- 
tion or  by  reason  thereof,  an  independent 
action  lies  by  the  party  seeking  the  restora- 
tion of  the  property  given,  granted,  or  con- 
veyed in  consideration  of  the  marriage. 

i^Q  note  at  end  of  this  case.] 

I>eeds  —  Recitals  —  Contradiction  by 
Parol. 

Civ.  Code  Prac.  §  425,  requiring  a  judg- 
ment of  divorce  to  contain  an  order  restor- 
ing any  property  which  either  spouse  ob- 
tained from  the  other  during  marriage  in 
consideration  thereof,  where  a  divorced  hus- 
band seeks  to  recover  property  conveyed  to 
the  wife  directly  or  indirectly  in  considera- 
tion Of  the  marriage,  the  recital  in  the  deed 
of  a  valuable  consideration  may  be  contra- 
dicted by  parol,  even  in  the  absence  of  any 
fraud  or  mistake. 
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Bvrdcn  of  Proof  —  latpoacliinB  Re- 
cital in  Deed. 

Where  a  deed  by  a  husband  for  the  bene- 
fit of  his  wife  recited  a  valuable  considera- 
tion, the  burden  of  showing  that  the  deed 
was  executed  in  consideration  of  marriage 
rests  on  the  husband  suing  for  the  restora- 
tion of  the  property  after  divorce  of  the 
parties. 

Limitation  of  Actions  —  WKcn  Riekt 
Accmcs  —  Restoration  of  Propcrty 
GiTcn  in  Consideration  of  Marriase. 

Limitations  do  not  begin  to  run  against 
the  rights  of  a  husband  to  recover  real  estate 
conveyed  for  the  benefit  of  his  wife  in  con- 
sideration of  marriage  until  judgment  of  di- 
vorce is  entered. 

Rescission  —  Tender  of  Consideration 
—  Partial  Rescission. 

A  grantor  conveying  two  parcels  of  real 
estate  may  recover  one  of  the  parcels  with- 
out tendering  the  consideration  paid  him 
for  the  other  parcel. 

Equity  —  Advisory  Verdict. 

The  chancellor  may  submit  to  a  jury  an 
issue  of  fact  in  a  case  of  purely  equitable 
cognizance,  but  the  verdict  is  not  binding 
on  him. 

Husband  and  Wife  —  Action  for  Res- 
toration of  Property  —  Parties. 

In  an  action  by  a  divorced  husband  for 
property  conveyed  for  the  benefit  of  the 
wife  in  consideration  of  marriage,  the  chil- 
dren are  not  necessary  or  proper  parties, 
though  under  the  conveyance  they  have  an 
interest   in   the   property. 

Appeal  —  Extent  of  Review  —  Finding 
on  Conilictinc  Evidence. 

A  finding  of  the  chancellor  in  conformity 
to  a  verdict  in  an  equity  case  will  not  be 
disturbed  on  appeal,  where  the  evidence  is 
sharply  oonfiicting. 

Appeal  from  Circuit  Court,  Boyle  county. 

Action  for  restoration  of  property.  W.  F. 
De  Long,  plaintiff,  and  Bessie  Cecil  Anheier 
et  al.,  defendants.  Judgment  for  plaintiff. 
Defendant  named  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Chenault  Huguely,  Baghy  d  Huguely  and 
Roht.  Harding  for  appellants 

C  C  FoXy  John  W.  Rawlings  and  Henry 
Jackson  for   appellee. 

[695]  Cabroll,  J.— In  1893  W.  F.  De- 
Long,  the  appellee,  and  Miss  Bessie  Cecil,  now 
the  appellant,  Avere  married.  At  the  time  of 
their  marriage  DeLong  owned  a  valuable  tract 
of  land  in  Scott  or  Fayette  County,  and 
in  1896  he  sold  this  land  and  from  the 
proceeds  of  the  sale,  after  the  payment  of 
debts,  had  left  about  $28,000.  Out  of  this 
$28,000  he  purchased  for  $12,000  a  tract  of 
land  in  Boyle  County  containing  132  ncrer*. 
and    with   the   other    $16,000    he    purchased 
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another  tract  in  Boyle  County  containing  148 
acres. 

The  title  to  the  132-acre  tract  DeLong 
had  conveyed  in  fee  to  himself.  Tlie  title 
to  the  148  acres  DeLong  had  conveyed  to 
himself  and  his  wife  "for  and  during  their 
joint  lives,  and  to  the  survivor  of  them  for 
and  during  his  or  her  natural  life,  with 
remainder  in  fee  to  the  children  and  their 
descendants  of  said  W.  F.  DeLong,  and,  if 
none,  then  to  such  person  or  persons  as  said 
W.  F.  DeLong  may  by  last  will  and  testa- 
ment designate  and  [6961  direct,  and  if  he 
fail  to  so  direct  or  designate,  then  to  the 
heirs-at-law  of  the  said  W.  F.  DeLong." 

The  deed  also  conferred  upon  the  "said 
W,  F.  DeLong  and  Bessie  DeLong  the  power 
to  sell  and  convey  said  lands,  or  any  part 
of  same,  and  make  a  complete  fee  simple  title 
of  same  to  the  purchaser  of  same  at  any  time 
during  the  life  of  said  W.  F.  Delx)ng,  and 
the  proceeds  of  sale  to  be  reinvested  in  other 
real  estate  which  shall  be  conveyed  and 
held  in  the  same  way  and  subject  to  the 
same  uses,  powers  and  limitations  as  are 
provided  in  this  deed." 

In  June,  1902,  DeLong  executed  to  Gran- 
ville Cecil,  the  father  of  his  wife,  a  deed 
of  conveyance  to  all  his  right,  title  and  inter- 
est  in  the  132  and  148  acres  of  land,  his 
wife  not  joining  in  the  conveyance.  The 
deed  recites  that  "for  and  in  consideration 
of  the  sum  of  $11,129.75  cash  in  hand  paid 
to  the  said  party  of  the  first  part  by  the 
said  party  of  the  second  part,  the  said  party 
of  the  first  part  has  this  day  bargained  and 
sold,  and  does  by  these  presents  sell,  alien 
and  convey  unto  the  said  party  of  the  second 
part  all  of  his  right,  title  and  interest,  of 
whatever  kind,  present  or  future,  vested  or 
contingent,  including  the  remainder  interest 
in  the  second  tract  of  148  acres  herein  con- 
veyed, which  may  accrue  to  said  first  party 
upon   the  death  of  his  wife." 

On  the  same  day  that  this  deed  was  ex- 
ecuted Granville  Cecil  conveyed  the  two  tracts 
of  land  described  in  this  deed  to  his  brother, 
C.  P.  Cecil,  the  deed  reciting:  "For  and 
in  consideration  of  the  natural  love  and  affec- 
tion which  said  Granville  Cecil,  party  of 
the  first  part,  bears  towards  his  daughter, 
Bessie  C.  DeLong,  and  the  further  considera- 
tion of  one  dollar  in  hand  paid,  and  for 
the  purpose  of  securing  to  said  Bessie  C.  De- 
Long  and  her  children  the  permanent  use 
and  benefit  of  the  property  hereby  conveyed 
upon  the  terms,  conditions  and  limitations 
hereinafter  set  out,  and  by  way  of  advance- 
ment to  the  said  Bessie  C.  DeLong  in  lieu 
of  any  share  in  the  farm  now  occupied  by 
Granville  Cecil  as  his  home  place,  to  the 
extent  of  $11,129.75,  the  said  party  of  the 
first  part  has  this  day  bargained  and  sold, 
and  does  by  these  presents  sell  and  convey 


to  the  second  party,  in  trust  for  the  uses 
and  purposes  and  upon  the  conditions  and 
limitations  set  forth  in  this  instrument,  all 
his  right,  title  and  interest  in  the  following 
described  two  tracts  of  land.     .     .     /* 

[6971  The  deed  further  provided  that  the 
conveyance  was  to  C.  P.  Cecil  in  trust  for 
the  use  and  benefit  of  the  said  Bessie  C. 
DeLong  for  and  during  the  term  of  her 
natural  life,  with  remainder  in  fee  to  her 
children.  There  was  a  further  provision  that 
in  the  event  she  died  leaving  no  children  and 
no  descendants  surviving  her,  then  the  estate 
should  revert  to  the  said  Granville  Cecil,  and 
so  if  all  the  children  of  Bessie  C.  DeLong 
should  die  after  her  death  without  issue  be- 
fore reaching  the  age  of  21  years,  then  the 
property  was  to  revert  to  Granville  Cecil  or 
bis  estate.  It  was  further  provided  that 
the  trustee  should  take,  hold  and  control  the 
property  for  the  use  and  benefit  of  said 
Bessie  DeLong  and  her  children  in  such  way 
as  in  his  judgment  seemed  beat  for  their  in- 
terest, but  Bessie  C.  DeLong  was  not  to 
encumber  in  any  manner  the  estate  or  an- 
ticipate the  rents  or  profits,  and  if  any 
creditor  of  hers  should  seek  to  subject  her 
interest  in  the  estate,  then  all  her  interest 
was  at  once  to  vest  in  her  children.  The 
trustee  was  also  empowered  to  allow  Bestiie 
C.  DeLong  and  her  children  to  continue  in 
possession  of  the  land  and  to  use  and  enjoy 
the  same  as  he  deemed  it  to  her  best  in- 
terest to  do.  And  he  was  also  directed  to 
use  the  income  of  the  estate  for  the  benefit 
of  Bessie  C.  DeLong  and  her  children.  It 
further  provided  that  if  W.  F.  DeLong  sur- 
vived his  wife,  then  there  should  vest  in  the 
trustee,  for  the  benefit  of  Delx>ng,  a  life 
interest  in  the  14B-acre  tract.  This  trust, 
however,  for  the  benefit  of  DeLong  was  cre- 
ated upon  the  condition  that  DeLong  should 
live  a  sober,  economical,  moral  and  industri- 
ous life  during  the  life  of  his  wife,  and  if 
he  failed  to  live  this  character  of  life,  he 
was  not  to  have  anv  interest  at  all  in  the 
land. 

On  the  same  day  these  deeds  were  made, 
DeLong  and  his  wife  executed  their  deed  to 
C.  P.  Cecil  for  the  purpose  of  vesting  in  him. 
subject  to  the  conditions  in  the  deed  made  to 
him  by  Granville  Cecil,  all  the  right,  title 
and  interest  of  Mrs.  DeLong  in  these  two 
tracts  of  land. 

In  1909  Mrs.  DeLong  obtained  an  abso- 
lute divorce  from  W.  F.  DeLong,  and  about 
two  years  thereafter  married  A.  A.  Anheier. 
The  judgment  of  divorce,  however,  did  not 
contain  any  provision  respecting  the  prop- 
erty rights  of  the  parties  or  any  order  re- 
storing property  received  by  either  of  them 
from  the  other  during  marriage. 

[698]  It  might  also  be  here  noted  that  four 
children,  who  are  yet  living,  were  bom  of 
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the  marriage  between  DeLong  and  his  wife, 
but  they  are  not  parties  to  this  suit. 

In  1912  BeLong  brought  this  suit  in  the 
Boyle  Circuit  Court  for  the  purpose  of  having 
restored  to  him  the  life  estate  in  the  148- 
acre  tract  of  land,  upon  the  ground  that  the 
conveyances  heretofore  mentioned,  by  which 
his  former  wife  came  into  the  title  of  a  life 
estate  in  this  tract  of  land  were  without 
consideration  other  than  that  growing  out 
of  the  marriage  relation,  and,  therefore,  he 
was  entitled  to  the  restoration  of  this  life 
estate  under  Section  425  of  the  Civil  Code, 
providing,  in  part,  that  "Every  judgment  for 
a  divorce  from  the  bond  of  matrimony  shall 
contain  an  order  restoring  any  property  not 
disposed  of  at  the  commencement  of  the  ac- 
tion, which  either  party  may  have  obtained, 
directly  or  indirectly,  from  or  through  the 
other,  during  marriage,  in  consideration  or 
by  reason  thereof;  and  any  property  so  ob- 
tained, without  valuable  consideration,  shall 
be  deemed  to  have  been  obtained  by  reason 
of  marriage." 

To  this  petition  his  former  wife,  now  Mrs. 
Anheier,  set  up  a  number  of  defenses,  the 
principal  one  being  that  the  conveyances 
through  which  she  came  into  the  life  estate 
in  this  land  were  not  in  consideration  of 
marriage,  but  in  consideration  of  the  payment 
to  DeLong  of  the  $11,129.65  recited  in  the 
deed  made  to  DeLong  to  Granville  Cecil  as 
the   consideration   for   the   conveyance. 

When  the  case  came  on  for  hearing,  the 
court,  on  motion  of  DeLong,  and  over  the 
objection  of  the  defendant,  Mrs.  Anheier,  im- 
panelled a  jury  to  hear  and  determine  the 
issue  whether  the  life  interest  of  DeLong  in 
the  148  acres  was  conveyed  to  his  wife  in 
consideration  of  marriage  or  in  consideration 
of  the  $11,129.75  paid  him  by  Granville  Cecil. 
The  jury,  after  hearing  the  evidence,  were 
instructed  by  the  court,  in  substance,  that 
if  they  believed  from  the  evidence  that  De- 
Long  conveyed  to  Granville  Cecil  his  interest 
in  the  148  acres  under  an  agreement  that 
Cecil  was  to  immediately  convey  the  same 
to  C.  P.  Cecil  in  trust  for  the  use  and  benefit 
of  Mrs.  DeLong,  and  without  other  considera- 
tion, and  pursuant  to  this  agreement  the 
land  was  conveyed  by  Granville  Cecil  to  C. 
P.  Cecil  solely  and  alone  because  of  the  mar- 
riage relation  and  in  consideration  thereof; 
and  further  believed  that  in  1896,  when  De- 
Long  bought  the  148  acres  he  had  conveyed 
to  his  wife  a  life  interest  in  [699]  one-half 
thereof,  and  this  conveyance  was  solely  in 
consideration  of  marriage,  the  jury  should 
find  that  DeLong  was  the  owner  of  a  life 
estate  in  the  148  acres. 

They  were  further  told  that  if  they  believed 
from  the  evidence  that  all  of  the  interest  of 
Delx)ng  in  the  two  tracts  of  land  described 
in  the  deed  made  by  him  to  Granville  Cecil 
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was  conveyed  to  Granville  Cecil  in  considera- 
tion of  the  $11,129.75  mentioned  in  the  deed, 
they  should  find  for  Mrs.  DeLong;  and  were 
further  instructed  that  if  they  believed  that 
the  conveyance  to  Mrs.  DeLong  in  1896  of  a 
life  estate  in  one-half  of  the  148  acres  was 
made  for  a  valuable  consideration  paid  by 
her  or  others  for  her  benefit,  they  should  find 
for  her. 

Under  the  evidence  and  these  instructions 
the  jury  returned  a  verdict  for  DeLong,  and 
thereupon  the  court,  on  the  entire  record, 
including  the  verdict  of  the  jury,  adjudged 
that  DeLong  was  the  owner  for  life  of  the 
148-acre  tract  of  land,  with  the  right  to  tlie 
possession  and  enjoyment  thereof;  and  C.  P. 
Cecil,  Mrs.  Anheier  and  her  husband  were 
directed  to  execute  to  him  a  deed  conveying  to 
him  the  life  interest.  And  it  is  from  this 
judgment  that  the  appeal  is  prosecuted  by 
Mrs.  Anheier. 

There  is  very  little  diiSiculty  about  the 
law  applicable  to  this  case,  as  the  section 
of  the  Code  of  Practice  before  quoted  express- 
ly provides  that  when  a  divorce  from  the 
bonds  of  matrimony  is  granted,  all  property 
not  disposed  of  at  the  commencement  of  the 
action  which  either  party  may  have  obtained, 
either  directly  or  indirectly,  from  or  through 
the  other  during  marriage,  in  consideration 
or  by  reason  thereof,  shall  be  restored  to 
the  party  who  gave,  granted  or  conveyed  it. 
It  is  also  settled  that  if  the  judgment  of  di- 
vorce does  not  contain  this  order  of  restora- 
tion, or  determine  the  property  rights  of  the 
parties  to  the  divorce  prpceedings,  an  in- 
dependent action  may  be  brought  by  the 
party  seeking  the  restoration  of  the  property 
given,  granted  or  conveyed  by  him  to  the 
other  party  in  consideration  of  marriage. 
Hawkins  v.  Northern  Coal,  etc.  Co.  145  Ky. 
118,  140  S.  W.  48. 

So  that  the  real  question  in  this  case  is, 
was  this  life  estate  conveyed  to  Mrs.  DeLong 
in  consideration  of  marriage  or  in  considera- 
tion of  the  sum  of  money  paid  to  DeLong  by 
Granville  Cecil?  There  is  *some  claim  that 
at  other  times  other  valuable  considerations 
were  paid  for  these  conveyances  to  DeLong, 
but  there  is  no  satisfactory  evidence  to  sup- 
port this  claim. 

[700]  Before,  however,  taking  up  the  con- 
sideration of  this  question,  we  will  dispose 
of  the  other  grounds  of  reversal  relied  on. 
It  is  contended  that  the  demurrers  to  the 
petition  and  amendments  thereto  should  have 
been  sustained  because  there  was  no  aver- 
ment in  the  petition  of  fraud  or  mistake  in 
the  terms  and  conditions  of  the  deed  executed 
by  DeL/ong  to  Granville  Cecil,  and  it  is  said 
that  in  the  absence  of  allegation  and  proof 
of  fraud  or  mistake  in  the  execution  of  this 
deed,  the  consideration  of  $11,129.75  recited 
in  the  deed  is  conclusive  and  unrebuttable  evi- 
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dence  of  the  fact  that  the  conveyance  was 
made  for  the  recited  consideration  and  for 
no  other  reason. 

It  is  a  general  and  well-established  rule 
that  the  terms  and  conditions  of  a  written 
instrument  cannot  be  varied  or  contradicted 
except  upon  proof  of  fraud  or  mistake  in  the 
execution  of  the  instrument.  But  this  rule 
has  no  application  to  a  case  like  this,  as  the 
rights  of  the  parties  to  the  restoration  of  the 
property  are  determined  by  the  provisions  of 
the  code,  and  if  it  appears  that  the  property 
sought  to  be  recovered  was  received  by  the 
other  party  "directly  or  indirectly,  from  or 
through  the  other,  during  marriage,  in  con- 
sideration or  by  reason  thereof,"  the  party 
fio  receiving  the  property  must  restore  it. 
The  recitations  of  the  deed  are  not  controll- 
ing, although  if  the  deed  should  recite  a 
consideration  of  value,  the  burden  of  showing 
the  true  consideration  would  of  course  be 
upon  the  party  seeking  the  restoration. 

The  only  question  to  be  determined  in  this 
class  of  cases  is,  was  the  property  received, 
directly  or  indirectly,  from  or  through  the 
other,  during  marriage,  and  in  consideration 
or  by  reason  thereof,  and  this  is  necessarily 
a  question  of  fact  to  be  determined  as  any 
other  question  of  fact.  If  the  deed  recites 
a  valuable  consideration  or  other  considera- 
tion than  one  arising  directly  or  indirectly 
out  of  the  marriage  relation,  it  may  be  shown 
that  the  recited  consideration  was  not  in  fact 
the  real  or  true  consideration,  and  that  there 
was  no  valuable  consideration  or  other  consid- 
eration than  the  one  arising  out  of  the  mar- 
riage relation. 

It  was,  therefore,  not  necessary  that  the 
petition  of  DeLong  should  charge  fraud  or 
mistake  in  the  execution  of  the  deed,  or  do 
more  than  aver,  as  was  done,  that  the  life 
estate  in  the  148  acres  was  conveyed  solely 
[701]  on  account  of  the  marriage  relation 
and  that  the  recited  consideration  of  $11,' 
129.75  was  the  coilsideration  paid  by  Gran- 
ville Cecil  for  the  132-acre  tract  alone. 

There  is  also  a  claim  that  the  action  of 
DeLong  was  barred  by  the  five  and  ten  year 
statute  of  limitation  pleaded  and  relied  on 
by  Mrs.  Anheier.  This  plea  was  interposed 
upon  the  theory  that  the  statute  commenced 
to  run  in  June,  1902,  when  the  deed  to 
Granville  Cecil  was  made,  and  that  more 
than  ten  years  had  elapsed  between  that  date 
and  the  institution  of  the  action  in  1912. 
There  is  no  merit  in  this  plea,  as  the  statute 
did  not  begin  to  run  until  the  judgment  of 
divorce  was  entered  in  1909.  There  is  a  fur- 
ther argument  that  as  a  prerequisite  to  the 
maintenance  of  this  action,  DeLong  should 
have  tendered  to  Cecil  the  purchase  price  of 
$11,129.75  paid  him  by  Cecil.  But  the  tender 
of  the  consideration  paid  him  by  Cecil  was 
not  necessary,   as   DeLong  did   not   seek   to 


recover  the  tract  of  land  for  which  he  al- 
leged this  consideration  was  paid. 

Objection  is  also  made  to  the  action  of  the 
trial  court  in  submitting  to  a  jury  the  de- 
termination of  the  issues  of  fact  set  out  in 
the  instructions.  These  issues  of  fact  wor«» 
of  equitable  cognizance  and  of  course  could 
have  been  disposed  of  by  the  chancellor  with- 
out the  assistance  of  a  jury;  but  we  do  not 
know  of  any  rule  of  practice  denying  to  the 
chancellor  the  right  to  submit  an  issue  of 
fact  in  a  case  of  purely  equitable  cognizance 
to  a  jury  for  the  purpose  of  having  the 
advice  and  assistance  of  the  jury  in  its  de- 
termination. The  finding  of  the  jury  in  a 
case  like  this  is  not  binding  on  the  chancellor, 
lie  may  or  may  not  agree  with  the  conclusion 
of  the  jury;  but,  nevertheless,  he  may  a<k 
the  assistance  of  a  jury  and  get  from  it^ 
finding  and  from  hearing  the  evidence  which 
the  jury  hears,  such  advice  and  assistance 
as  may  be  helpful  to  him  when  he  comes  to 
finally  dispose  of  the  issues.  And  this  is  all 
that  the  chancellor  did  in  this  case. 

The  argument  is  also  made  that  the  chil- 
dren of  DeLong  were  necessary  parties  to  thi« 
suit,  as  under  the  deed  made  to  C.  P.  Cecil 
as  trustee,  the  children  have  a  present  inter- 
est in  this  148  acres  of  land.  It  is  true  that 
under  this  deed  the  children  have  a  present 
interest  in  this  land,  but  their  interest  is 
not  and  could  not  be  in  any  manner  aflectei 
or  disturbed  by  the  judgment  appealed  from. 
Thev  have  now  the  same  interest  thev  ha»i 
before.  The  judgment  affects  only  the  inter 
est  of  Mrs.  [702]  Anheier  by  taking  from  her 
that  which  she  obtained  by  virtue  of  th»»-.' 
conveyances  and  restoring  it  to  De  Long.  In 
this  controversy,  for  the  purpose  of  settling 
the  rights  of  property  between  DeLong  ar.«i 
his  former  wife,  the  children  were  neither 
necessary  nor  proper  parties,  as  the  litij:a- 
tion  did  not  concern  them. 

Coming  now  to  the  only  substantial  que* 
tion  in  the  case,  it  may  not  be  amiss  to  s^'iy 
that  counsel  on  both  sides  seem  to  have  ex- 
erted themselves  to  encumber  the  trial  with 
as  much  irrelevant  and  incompetent  matter 
and  as  many  objections  and  exception.^  as 
was  possible;  but  the  simple  issue  before  the 
court  and  jury  was,  whether  the  conveyance 
by  DeLong  was  for  a  valuable  consideration 
or  in  consideration  of  m&rriage,  and  this  i^- 
sue  could  not  well  be  obscured. 

It  appears  from  the  evidence  that  the  rea 
sohable  market  value  of  the  fee  in  the  132 
acres  in  1902,  when  the  conveyance  wa* 
made  by  DeLong  to  Cecil,  was  about  $14.0i»»». 
and  that  the  reasonable  market  value  of  th  > 
fee  in  the  148-acre  tract  at  this  time  \v«> 
about  $20,000.  DeLong's  wife,  however,  ai 
this  time  had  a  contingent  right  of  dower  in 
the  132-acre  tract,  and  his  children  owned  the 
fee  in  remainder  in  the  148-acre  tract,  sub- 
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m  Ky. 
ject  to  the  life  estate  of  DeLong  and  his 
wife.  But,  taking  into  consideration  the 
dower  right  of  his  wife  in  the  132-acre  tract, 
the  interest  of  DeLong  in  this  tract  was 
worth  as  much,  if  not  more,  than  Cecil  paid, 
and  it  is  apparent  that  $11,129.75  was  not 
an  adequate  consideration  for  the  convey- 
ance of  the  right,  title  and  interest  of  DeLong 
in  both  of  these  tracts  of  land. 

Upon  the  issue  as  to  what  land  this  con- 
sideration covered  there  is  sharp  conflict  in 
the  evidence,  Cecil  testifying  very  positively 
that  he  paid  the  consideration  specified  for 
the  right,  title  and  interest  of  DeLong  In 
both  tracts  of  land,  and  the  recital  in  the 
deed  supports  this  contention. 

On  the  other  hand,  DeLiong  testifies  with 
equal  directness  that  it  was  distinctly  agreed 
between  them  that  the  consideration  paid  by 
Cecil  was  intended  to  cover  only  the  value 
of  the  ld2-acre  tract,  and  that  his  interest 
in  the  148-acre  tract  was  conveyed  without 
valuable  consideration  and  with  the  purpose 
that  his  wife  might  be  the  beneficiary;  and 
this  view  is  supportied  by  the  fact  that  simul- 
taneously with  the  execution  of  the  deed  by 
DeLong  to  Cecil,  Cecil  made  the  trust  deed 
to  C.  P.  Cecil.  [708]  The  recitals  in  t^e 
deed  to  C.  P.  Cecil  show  that  it  was  the 
understanding  of  the  parties  when  this  trans- 
action occurred  that  Mrs.  DeLong  and  the 
children  should  be  the  sole  beneficiaries  of 
the  conveyance. 

After  seeing  and  hearing  these  witnesses 
testify  and  getting  such  light  on  the  transr 
action  as  the  other  pertinent  facts  and  cir- 
cumstances afforded,  the  jury  and  the  chan- 
cellor agreed  that  the  conveyance  by  DeLong 
of  his  life  estate  in  the  148  acres  was  in 
consideration  of  marriage,  and  in  this  conclu- 
sion we  concur. 

The  judgment  is  affirmed. 

NOTE. 

Riskt  ef  DiTorced  Person  f  o  Bring  In- 
dependent Action  against  Former 
Spouse  for  Bestoration  of  Property. 

Creneral  Rule, 

In  granting  a  divorce  the  court  has  the 
power  to  order  the  restoration  to  the  wife 
of  her  property  held  by  the  husband.  See  note 
to  Singer  v.  Singer,  21  Ann.  Cas.  1102.  And 
a  decree  of  divorce  which  assumes  to  settle 
the  property  rights  of  the  parties  is  res  judi- 
cata, barring  a  subsequent  proceeding  with 
respect  thereto.  See  the  note  to  Auerbuch  v. 
Auerbuch,  Ann.  Cas.  1916B  873. 

However,  a  decree  of  divorce  which  does 
not  purport  to  make  a  partition  of  property 
between  the  husband  and  wife,  or  to  adjust 
and  settle  their  rights  to  property  claimed  by 
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either,  does  not  preclude  a  separate  suit  by 
either  party  for  such  a  partition,  or  for  the 
restoration  of  property  held  by  the  other 
spouse.  DeOodey  v.  Godey,  39  Cal.  157; 
Kirschner  v.  Dietrich,  110  Cal.  502,  42  Pac. 
1064;  Patrick  v.  Prater,  144  Ky.  771,  139 
S.  W.  938;  Judd  v.  Judd  (Mich.)  158  N.  W. 
948;  Whetstone  v.  Coffey,  48  Tex.  269;  Gray 
V.  Thomas,  83  Tex.  246,  18  S.  W.  721 ;  Hicks 
v.  Hicks,  69  Wash.  627,  125  Pac.  945.  See 
also  Coats  v.  Coats,  160  Cal.  671,  118  Pac. 
441^  36  L.R.A.(N.S.)  844;  Golding  v.  Gold- 
ing,  82  Ky.  51 ;  Thomas  v.  Thomas,  27  Okla. 
784,  Ann.  Cas.  1912C  713,  109  Pac.  825,  113 
Pac.  1068,  35  L.R.A.(N.S.)   124. 

However,  in  Ambrose  v.  Moore,  46  Wash. 
463,  90  Pac.  688,  11  L.R.A.(N.S.)  103,  in 
denying  the  right  to  maintain  an  independent 
action  for  an  adjudication  as  to  the  prop- 
erty rights  of  a  divorced  husband  and  wife 
in  community  property,  though  no  disposition 
of  the  property  was  made  in  the  decree  of 
divorce,  the  court  said:  "In  our  opinion 
when  a  person  prosecutes  a  suit  for  divorce 
and  fails  to  bring  the  property  rights  of  the 
parties  before  the  court  for  adjudication,  he 
or  she  waives  any  right  in  or  to-  the  property 
of  the  other  spouse ;  and  when  a  defendant 
submits  to  a  divorce  under  like  circumstances 
the  same  rule  will  apply.  The  power  to  dis- 
pose of  the  property  of  the  husband  and  wife 
is. a  mere  incident  of  the  power  to  grant  the 
divorce,  and  ordinarily  that  power  cannot  be 
exercised  by  another  court  at  another  time 
or  in  an  independent  action.  Public  policy 
and  the  policy  of  the  law  will  be  best  sub- 
served by  confining  the  inquiry  into  the  mer- 
its of  the  divorced  parties  to  the  divorce 
court.  There  may  be  exceptions  to  this  rule, 
in  case  of  fraud,  or  where  the  property  is 
without  the  jurisdiction  of  the  court,  but 
the  general  rule  is  as  we  have  stated,  and 
this  case  forms  no  exception  to  that  rule.'' 

Application  of  Rule, 

In  Whetstone  v.  Coffey,  48  Tex.  269,  in 
applying  the  general  rule,  the  court  said: 
"We  learn,  from  the  brief  of  the  appellant's 
counsel,  that  the  exception  to  the  petition 
was  sustained,  upon  the  ground  *that  a  di- 
vorced woman  cannot  maintain  an  action  for 
property  acquired  during  the  marriage,  upon 
the  doctrine  of  res  judicata.'  That  is,  the 
court  having  the  authority,  upon  granting 
the  divorce,  to  make  a  partition  of  the  com« 
munity  property,  if  it  is  not  done  in  the  suit 
for  the  divorce,  the  divorced  woman  is  pre- 
cluded from  bringing  a  suit  afterwards  to 
recover  any  part  of  the  community  property. 
.  .  .  The  question,  then,  is  fairly  presented, 
whether  or  not  she  is  precluded  now  from 
claiming  the  community  interest,  from  which 
she  was  not  divested  by  the  illegal  act  of  her 
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husband,  because  there  was  no  adjudication 
upon,  and  partition  of,  the  community  prop- 
erty, between  herself  and  her  husband,  in  the 
divorce  suit  in  1865.  In  the  case  of  Byrne 
V.  Byrne,  3  Tex.  341,  previously  cited,  the 
decree  of  divorce  was  affirmed,  and  the  cause 
was  remanded  for  proceedings  to  be  continued 
to  ascertain  and  adjudge  a  partition  of  the 
community  property.  While  this  establishes 
that  it  is  proper  that  the  partition  should 
be  made  upon  granting  the  divorce,  it  also 
establishes  that  parties  fully  divorced  by  a 
decree  of  divorce  affirmed  by  the  supreme 
court  may  afterwards  litigate,  and  have  ad- 
judged to  them  respectively,  their  rights  in 
the  community  property  in  the  district  court ; 
and  this  proceeding,  though  nominally  a  con- 
tinuation of  the  divorce  suit,  must  necessa- 
rily have  been  in  the  nature  of  a  new  suit 
in  the  district  court;  and  the  judgment  ren- 
dered in  it,  in  relation  to  the  property,  would 
have  been  subject  to  appeal  to,  and  revision 
by,  the  supreme  court,  notwithstanding  the 
decree  of  divorce  had  previously  been,  af- 
firmed. (Wright  V.  Wright,  7  Tex.  526.) 
.  .  .  Here  there  was  a  large  amount  of 
community  property  that  could  have  been 
brought  into  the  divorce  suit  for  settlement 
and  partition,  and  though  the  case  was 
strongly  contested,  with  able  counsel  on  both 
sides,  the  defense  of  res  judicata  in  the  di- 
vorce suit  as  a  bar  to  the  action  for  her 
part  of  the  community  property  was  not  set 
up  in  the  pleadings,  or  referred  to  by  the 
counsel  in  argument,  or  by  the  court  in 
affirming  the  judgment.  .  .  .  It  is  true, 
the  statute  prescribes  that  *the  court  pro- 
nouncing a  decree  of  divorce  from  the  bonds 
of  matrimony,  shall  also  decree  and  order  a 
division  of  the  estate  of  the  parties  in  such 
way  as  to  them  shall  seem  just  and  right, 
having  due  regard  to  the  rights  of  each 
party,  and  their  children,  if  any:  Provided, 
however,  that  nothing  herein  contained  shall 
be  construed  to  compel  either  party  to  divest 
him  or  herself  of  the  title  to  real  estate,  or 
to  slaves.'  (Paschal's  Dig.  3452.)  This  cer- 
tainly secures  to  either  party  the  right  to 
file  such  pleadings  as  will  inform  the  court 
of  the  character  and  e.xtcnt  of  the  property 
to  be  partitioned,  and  may  empower  the 
court  to  require  it  to  be  done,  especially  in 
the  interest  of  the  children,  if  there  should 
be  any.  But  suppose  the  parties  do  not  aak 
it,  and  the  court  does  not  require  it  to  be 
done:  Could  it  have  been  contemplated  by 
the  legislature,  in  the  enactment  of  this  law, 
that  the  failure  to  do  it  would  produce,  by 
implication,  the  very  result  which  they  ex- 
pressly prohibited  the  court  from  doing, — 
which  is  or  may  be  to  divest  the  wife  of  her 
title  to  the  whole  of  the  community  property 
left  in  the  hands  of  the  husband?  Such  a 
result  could  hardly  have  been  anticipated.' 
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In   DeGodey  v.   Godey,   39   Cal.    157,   the 
court  said:     ''The  object  of  the  suit  here  i» 
the    division    of    the    community    property; 
that  of  the  suit  in  Kern  was  the  dissolutioD 
of  the  marriage  tie.    So  far  from  there  being 
any  conflict  between  the  respective  proceed- 
ings of  these  courts,  the  action  instituted  in 
the  court  below  rests  for  its  foundation,  to 
a   great  extent,  upon  the  decree  of  divorce 
ilself,  and,  though  not  brought  directly  upon 
that  decree  in  the  sense  of  an  action  brought 
upon  a  judgment,  it  seeks  a  division  of  the 
common  property  as  a  mere  consequence  of 
the  rendition  of  that  decree.     The  decree  of 
divorce  furnishes,  too,  a  sufficient  answer  to 
the  objection  made — ^that  the  respondent  has 
no  capacity  to  sue  the  appellant  touching  the 
property  in  question.     .     .     .     The  statute 
has  provided    (Statutes  1857,  p.   199)   that 
if  the  marriage  be  dissolved  by  decree,  she 
shall  be  entitled  to  one-half  of  the  communitj 
property,  and  it  directs  the  court  rendering 
the  decree  of  divorce,  except  under   special 
circumstances,  to  divide  the  property  on  that 
basis.     And  here  it  is  claimed  that  because 
of  this  provision  contained  in  the  statute,  it 
results   that   no   court,   other   than   that  in 
which  the  decree  of  divorce  is  rendered,  is 
competent  to  decree  a  division  of  property 
between  the  parties.    We  think,  however,  that 
this   construction  of   the   statute  cannot  be 
supported.     Undoubtedly  the  court  granting 
the  divorce,  if  the  question  be  made  before 
it,  may  divide  the  property  between  the  par- 
ties by  its  decree:  and  such  a  decree  would 
be  conclusive  of  that  matter,  as  well  as  of 
all  others  which  it  determined.    If  the  plead- 
ings presented  the  question  of  the  rights  of 
the  parties  to  the  common  property  for  de- 
cision, and  the  decree  as  entered  should  whol- 
ly omit  any  directions  in  respect  thereto,  a 
question  of  some  difficulty  might  arise  as  to 
the  efl'ect  of  such  proceedings.     But  in  the 
case  at  bar  this  question  was  never,  in  any 
respect,  suh  judice;  it  was  not  determined 
by  the  decree,  neither  was  it  presented  for 
decision,  and  we  have  no  difficulty  in  holding 
that  such  a  decree,  being  of  divorce  simply, 
does  not  conclude  the  parties,  or  either  of 
them,   in   respect  of  their  claims  otherwi^ 
existing  to  the  community  property." 

A  Kentucky  statute  (Ky.  Stat  §  2121, 
Kussell's  St.  §  71)  provides  as  follows: 
"Upon  final  judgment  of  divorce  from  the 
bond  of  matrimony  the  parties  shall  be  re- 
stored such  property,  not  disposed  of  at  the 
commencement  of  the  action,  as  either  ob- 
tained from  or  through  the  other  before  or 
during  the  marriage  in  consideration  there- 
of." And  the  Code  (Civ.  Code  Prac.  §  425 
likewise  provides  that  "every  judgement  for 
a  divorce  from  the  bond  of  matrimonv  shall 
contain  an  order  restoring  any  property  not 
disposed  of  at  the  commencement  of  the  «c- 
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tion,  which  cither  party  may  have  obtained, 
directly  or  indirectly,  from  or  throujjh  the 
other,  during  marriage,  in  consideration  or 
by  reason  thereof;  and  any  property  so  ob- 
tained, without  valuable  consideration,  shall 
be  deemed  to  have  been  obtained  by  reason 
<of  marriage."  But  it  is  well  settled  that 
where  the  judgment  of  divorce  does  not  con- 
tain the  order  of  restoration  authorized  by 
the  foregoing  statute,  or  determine  the  prop- 
erty rights  of  the  parties  to  the  divorce  pro- 
ceedings, an  independent  action  may  be 
brought  by  the  party  seeking  the  restoration 
of  property  given,  granted  or  conveyed  by 
him  to  the  other  party  in  consideration  of 
marriage.  Hawkins  v.  Northern  Coal,  etc. 
Co.  145  Ky.  118,  140  S.  W.  48.  And  see  the 
reported  case.  In  Williams  v.  Gooch,  3  Mete. 
(Ky.)  486,  the  court  said:  "The  order  of 
restoration  contemplated  by  this  section  is  a 
formal  one,  to  be  made  in  cases  in  which  no 
mention  of  the  property  to  be  restored  has 
been  made  in  the  pleadings,  and  was  not 
designed  to  apply  to  any  specific  property, 
nor  to  settle  any  controversy  with  reference 
thereto  even  between  the  divorced  parties. 
After  the  order  has  been  made,  any  contro- 
versy that  may  arise  concerning  the  prop- 
erty is  to  be  settled  by  subsequent  proceed- 
ings. We  doubt  whether  section  462  was  in- 
tended to  apply  to  any  case  in  which  an  issue 
as  to  the  restoration  of  specific  property  is 
made  by  the  pleadings  in  the  divorce  suit." 
And  in  Hawkins  v.  Northern  Coal,  etc.  Co. 
146  Ky.  118,  140  S.  W.  48,  it  was  held  that 
where  the  qaeafcion  of  the  property  rights 
had  not  been  litigated  in  a  suit  for  divorce, 
it  might  also  be  determined  in  s,  suit  by  a 
purchaser  of  the  property  from  the  husband, 
to  enforce  the  contract  for  the  sale  of  the 
land,  to  which  the  wife  claimed  title  under 
a  so-called  deed  obtained  by  her  by  reason  of 
their  marital  relation. 

It  has  been  held  that  there  is  no  reason 
why,  when  the  decree  in  the  divorce  action 
is  confined  to  certain  specific  property,  the 
rule  with  respect  to  the  bringing  of  a  sepa- 
rate action  should  not  apply  to  other  prop- 
erty not  brought  within  the  scope  of  the 
adjudication.  Patrick  v.  Prater,  144  Ky. 
771,  139  S.  W.  938;  Gray  v.  Thomas,  83 
Tex.  246,  18  S.  W.  721. 

Where  a  foreign  divorce  decree  makes  no 
disposition  of  the  property,  and  contains  no 
reference  to  the  property  rights  of  the  par- 
ties, but  is  confined  to  a  dissolution  of  the 
marriage  tie,  a  divorced  wife  is  entitled  to 
sue  for  a  division  of  the  property  acquired 
as  community  property  by  the  husband  prior 
to  his  obtaining  the  foreign  divorce,  or  in 
lieu  thereof,  some  provision  for  her  main- 
tenance. Hicks  V.  Hicks,  69  Wa«h.  627,  125 
Pac.  945. 

In  Baber  v.  Galbraith  (Tex.)  186  S.  W. 
345,  wherein   it  appeared  that  a  decree  of 


divorce  made  no  partition  or  attempt  at  par- 
tition of  the  community  property,  which  was 
later  sold  by  the  husband,  it  was  decided  that 
he  held  the  legal  title  to  an  undivided  inter- 
est of  a  half  thereof  in  trust  for  the  wife, 
and  that  she  could  sue  in  a  court  of  common- 
law  jurisdiction  for  her  half  of  the  funds 
which  were  held  by  the  bank  into  which  they 
had  been  paid  by  the  buyers  of  the  property, 
though  administration  on  her  former  hus- 
band's estate  had  been  taken  out,  and  was 
still  pending,  and  the  claims  of  all  the  cred- 
itors and  debtors  of  the  estate  had  not  been 
finally  adjusted,  since  she  had  elected  by 
that  action  to  recover  the  trust  fund  from 
the  party  in  whose  possession  she  found  it. 


▼. 
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Djlns  Declarations  —  Admissibility  — 
Ezpectation  of  Deatk. 

A  declaration  made  by  deceased  after  his 
attending  physician  had  told  him  that  he 
could  not  recover  is  not  admissible,  where 
there  is  nothing  to  show  that  deceased  under- 
stood that  he  was  then  about  to  die. 

[See  86  Am.  St.  Rep.  660.] 

Declaration   Skowins  Malice   and   Rc- 

▼ens^fui  Spirit. 

Dying  declarations  by  deceased  are  not 
admissible,  where  they  clearly  show  that  he 
was  actuated  by  malice  and  desired  accused 
to  be  punished,  but  only  on  the  theory 
that  the  near  approach  of  death  frees  the 
declarant  from  the  ordinary  motives  for  falsi- 
fication. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Lauderdale 
county:    Buckley,  Judge. 

Criminal  action.  Barney  Reeves  convicted 
of  murder  and  appeals.     Retvebsed. 

[885]  Appellant  was  convicted  of  murder 
for  the  killing  of  one  John  Hughes,  and  sen- 
tenced to  imprisonment  in  the  pentitentiary 
for  life.  The  state's  theory  of  the  case  is 
that  the  killing  was  murder,  and  the  defend- 
ant's theory  was  that  the  shooting  was  acci- 
dental. On  appeal,  among  [886]  other  errors, 
the  action  of  the  court  in  admitting  as  evi- 
dence two  alleged  dying  declarations  of  de- 
ceased, one  to  the  physician,  Dr.  Bounds,  who 
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attended  him,  and  the  other  to  a  friend  named 
Howae. 

Dr.  Bounds  testified,  over  the  objection  of 
appellant,  as  follows:  "Q.  You  are  Dr. 
George  Bounds?  A.  Yes,  sir.  Q.  You  are  a 
practicing  physician?  A.  Yes,  sir.  Q.  Did 
you  attend  John  Hughes  in  his  last  illness, 
Doctor?  A.  Yes,  sir.  Q.  Did  he  live  or  die? 
A.  He  died.  Q.  What  was  the  cause  of  his 
death  ?  A.  Blood  poison  from  gunshot  wound. 
Q.  Blood  poison  from  a  gunshot  wound?  A. 
Yes,  sir.  Q.  Where  was  the  gunshot  wound? 
A.  On  the  right  limb,  just  above  the  knee — 
just  a  little  bit  above  the  right  knee.  Q.  How 
soon  after  the  shooting  were  you  called  in? 
A.  I  was  called  between  three  and  four  o'clock 
on  Sunday  morning,  and  I  think  the  shooting 
was  somewhere  about  eleven  o'clock,  between 
eleven  and  twelve  o'clock,  I  don't  know.  Q. 
When  you  got  to  him  and  examined  the 
wound,  what  condition  did  you  find  the  wound 
in  relative  to  some  wadding  or  any  foreign 
substance  in  it?  A.  Well,  you  couldn't  see 
any  of  the  wadding,  anything  at  all;  just  a 
hole  about  the  size,  little  bit  larger  than  a 
dollar,  and  bleeding  pretty  free  then,  and  the 
limb — ^feei  the  bones  crushing.  Q.  Feel  the 
bones  crush?  A.  Yes,  sir.  Q.  Blood  poison, 
as  I  understand  you.  Doctor,  is  due  to  an 
infection,  is  it  not?  A.  Yes,  sir.  Q.  Some 
sort  of  blood —  A.  Yes,  sir.  Q.  What  do 
you  call  that  germ?  A.  Stephyococis,  four  or 
five  different  kinds.  Q.  How  long  did  you 
attend  this  man?  A.  About  thirteen  days. 
Q.  Did  he  ever  make  any  statement  to  you 
about —  Now,  in  answering  these  questions, 
there  are  only  certain  conditions  upon  which 
these  questions  are  relative.  Did  he  ever 
make  any  statement  to  you  relative  to  the 
circumstances?  A.  Yes,  sir.  Q.  At  the  time 
he  made  those  statements,  state  whether  or 
not  he  knew  he  was  going  to  live  or  die.  A. 
Well  that  was — the  evening  he  [887]  made  the 
statement  was — on  Thursday  evening  before 
he  died  Friday  morning.  I  saw  him  about 
four  o'clock  in  the  afternoon,  and  I  told  him 
that  he  could  not  live  at  the  time,  and  I 
asked  him  about  how  it  was  done.  It  was 
the  only  time  he  ever  made  a  statement,  and 
he  said  Barney  Reeves  ought  to  be  punished 
for  it,  for  murdering  a  man  like  he  did  him; 
that  he  was — that  Barney  said  he  was  going 
to  shoot  him,  and  got  the  gun,  and  wsla  level- 
ing it  on  him,  and  he  grabbed  hold  of  the 
barrel,  and  was  pulling  it  down,  and  about 
the  time  it  got  level  or  even  with  his  knees  it 
shot.  Q.  That  is  the  statement  he  made  to 
you  after  yon  told  him  he  was  going  to  die? 
A.  Yes,  sir.  Q.  And  he  did  die  the  next  morn- 
ing? A.  Yes,  sir.  Q.  Was  it  right  after  you 
told  him  that  that  he  made  this  statement 
to  you?  A.  Yes,  sir.  Q.  He  got  no  better 
after  that,  did  he?  A.  No,  sir;  nor  worse. 
Q.  That  was  on  Thursday  about  four  o'clock? 


A.  Yes,  sir.  Q.  And  he  died  Friday  morn- 
ing? A.  Yes,  Bir.  Q.  And  your  statement 
was>  I  believe,  that  he  said  that  Barney  ouglit 
to  be  punished  for  murdering  a  man  the  way 
he  had  him  ?  A.  Yes,  sir.  Q.  That  Barney 
had  gotten  the  gun,  leveled  it  on  him,  he 
grabbed  it  and  pushed  it  down,  and  when  he 
got  it  level  with  his  knees  the  gun  fired? 
A.  Yes,  sir.  Q.  That  is  his  statement,  is 
it?    A.    Yes,  sir." 

The  witness  Howse  testified  as  follows: 
"Q.  Will,  were  you  present  at  the  time  that 
John  Hughes  died?  A.  Y^es,  sir.  Q.  Did  you 
have  a  conversation  with  him  prior  to  the 
time  of  his  death?  A.  No,  sir;  I  never  did. 
Q.  Did  he  make  any  statement  to  you  before 
his  death?  A.  That  was  all  the  statement  he 
made  to  me  after  he^  Q.  That  is  what  I  am 
asking  you  about  now?  A.  Yes,  sir.  Q.  How 
long  was  that  before  he  died  that  he  made 
this  statement  to  you  ?  A.  I  never  particular- 
ly noticed  the  clock,  but  from  the  time — 
John  was  in  a  terrible  lot  of  misery  from  the 
time  he  made  the  statement  till  he  died,  and 
from  the  time  he  made  the  statement  was 
about  [888]  three  hours  before  he  deceased. 
Q.  Did  he  know  he  was  going  to  die  when 
he  made  this  statement?  A.  He  explained  to 
his  wife  and  mother  that  he  was  going  to 
die.  Q.  He  did?  A.  Yes,  sir;  and  in  about 
three  hours  he  died.  Q.  What  sort  of  con- 
dition was  he  in  at  that  time?  A.  Along  at 
the  time  he  was  dying  and  talking,  he  looked 
like  that  the  misery  would  get  here  somewhere 
about  his  heart,  and  it  just  looked  like  every 
blood  vessel  in  his  arm  and  neck  looked  like 
he  was  going  to  bust,  and  part  of  us  having 
to  rub  against  his  neck  and  against  his  heart. 
Q.  Suffering  greatly,  was  he?  A.  Y'es,  sir. 
Q.  You  have  stated,  I  believe,  he  told  his  wife 
and  children?  A.  Yes,  sir,  he  told  his  wife — 
Q.  What  did  he  tell  his  wife  and  children? 
A.  He  told  his  wife  to  take  his  chaps  back  to 
her  brother  at  Enterprise  where  he  had  mar- 
ried her,  and  tell  her  brother  to  take  them 
and  do  the  best  he  could  by  them,  because  he 
would  be  bound  to  die.  Q.  He  would  be 
bound  to  die?  A.  Yes,  sir;  he  said  a  man, 
he  says,  4n  the  fix  I  am,  I  can't  live.'  Q.  You 
say  he  died  in  about  three  hours  after  that? 
A.  Yes,  sir;  after  he  got  through  doing  the 
talking.  Q.  What  statement  did  he  make  to 
you,  if  any,  at  that  time,  about  how  the 
shooting  happened?  (Mr.  Gilbert:  We  ob- 
ject. Overruled.)  Q.  Go  ahead  and  state 
what  statement.  A.  He  told  me  then — I  went 
to  the  bed,  I  was  standing  there  rubbing  him, 
after  he  had  got  through  talking  to  his  wife, 
I  says,  ^John,  do  you  know  did  Barney  shoot 
you?  He  says,  *Yes,  I  know  Barney  Reeves 
shot  me.'  I  pays,  *A  lot  of  times  a  man  makes 
a  mistake.'  He  says,  *I  made  no  mistake, 
because  at  the  time  I  had  hold  of  the  barrel 
of  the  gun,  and  I  thought  when  he  made  the 
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shot  I  had  pulled  it  between  my  legs,  but  I 
hadn't.'  He  says  he  didn't  know,  at  the  time 
Barney  had  shot  him,  of  any  trouble  l)etween 
him  and  Barney,  why  he  shot  him.  He  says, 
*No;  I  didn't  know  of  any  trouble  between 
me  and  Barney,  why  he  has  shot  me '  Q.  Did 
he  make  any  further  statement  about  it?  A. 
Yes,  sir;  he  says,  'Barney  [889]  have  mur- 
dered me,  and  I  hope  the  people  won*t  let 
Barney  walk  about  and  not  do  nothing  to 
him  after  he  have  murdered  me  like  he  have.' 
(Mr.  Gilbert:  We  move  to  exclude  this  wit- 
ness' testimony,  for  the  reason  thai  it  shows 
that  at  the  time  the  declaration  was  made 
that  the  deceased  was  in  such  a  frame  of  mind 
as  to  destroy  trustworthiness  of  the  state- 
ment; that  he  was  dominated  by  a  sense  of 
hatred  and  revenge  against  the  defendant,  and 
for  other  reasons.  Which  motion  was  by  the 
court  overruled.  To  which  action  and  ruling 
of  the  court  the  defendant  then  and  there  exr 
cepted. ) " 

V.  W.  Gilbert  for  appellant. 
Oeo.  H.  Eihridge  for  appellee. 

[893]  Smith,  C.  J. — This  as  an  appeal 
from  a  conviction  of  the  crime  of  murder,  and 
two  of  the  assignments  of  error  are  the  ad- 
mission of  testimony  of  two  alleged  separate 
and  distinct  dying  declarations  made  by  the 
person  appellant  is  alleged  to  have  killed. 
One  of  these  declarations  was  testified  to  by 
Dr.  Bounds,  and  will  be  found  on  page  61  of 
the  records,  and  the  other  by  Will  Howse,  and 
will  be  found  on  pages  65  and  66  of  the  rec- 
ord, both  of  which  the  reporter  will  set  out 
in  full. 

The  grounds  of  these  objections  are,  first, 
that  the  testimony  does  not  show  that  they 
were  made  under  the  realization  and  solemn 
sense  of  impending  death;  and,  second,  that 
the  declarations  themselves  show  that  at  the 
time  they  were  made  the  declarant  was  la- 
boring under  such  strong  feeling  of  hatred 
and  revenge  against  appellant  as  to  remove 
all  presumption  of  their  trustworthiness.  The 
first  of  these  objections  is  maintainable  only 
with  reference  to  the  declaration  made  to 
Dr.  Bounds,  but  the  second  of  them  is  main- 
tainable with  reference  to  each  of  the  decla- 
rations. Consequently  neither  of  them  should 
have  been  admitted  in  evidence. 

It  is  true  that  Dr.  Bounds  told  the  de- 
ceased ''that  he  could  not  live,"  but  there  is 
nothing  in  the  evidence  to  indicate  that  the 
deceased  understood  from  this,  or  realized  for 
any  other  reason,  that  he  was  then  about  to 
die;  that  he  did  realize  this  when  he  made 
the  second  declaration,  several  hours  there- 
after, is  clear.  Both  of  [894]  the  declarations 
indicate  that  the  declarant  in  making  them 
was  actuated  by  a  spirit  of  malice  toward  the 
defendant   and   a  desire  to  be   avenged   for 


the  wrong  which  he  thought  had  been  done 
him.  The  only  justification  for  the  admis- 
sion of  dying  declarations  is  the  presumption 
that  the  near  ''approach  of  death  produces 
a  state  of  mind  in  which  the  utterances  of 
the  dying  person  are  to  be  taken  as  free  from 
all  ordinary  motives  to  misstate."  Among 
such  motives  and  probably  the  most  power- 
ful thereof  are  malice  and  the  desire  for  re- 
venge, and  when  it  appears  that  the  declara- 
tion is  tainted  therewith  all  guaranty  of  its 
trustworthiness  is  removed,  and  it  should 
not  be  admitted.  2  Wig.  on  Ev.  sec.  1443;  1 
Whar.  Crim.  Ev.  541.  This  is  true,  irrespec- 
tive of  the  declarant's  belief  or  not  in  a  pun- 
ishment in  a  future  state. 

Since  the  admission  of  dying  declarations 
constitutes  an  exception  to  the  rule  excluding 
hearsay  testimony,  and  since  the  influence 
exerted  by  them  on  juries  is  probably  greater 
than  they  merit,  courts  have  always  admitted 
them  with  great  care  and  caution,  and  never 
when  the  supposed  guaranties  of  their  trust- 
worthiness have  been  overthrown.  It  is  true 
that  the  state  of  the  declarant's  mind  at  the 
time  the  declaration  was  made  should  be 
taken  into  consideration  by  the  jury  in  deter- 
mining the  weight  to  be  given  it  when  ad- 
mitted. Nevertheless,  when  this  state  of 
mind  is  such  that  the  guaranty  of  the  trust- 
worthiness of  the  declaration  is  removed,  it 
should  not  be  submitted  to  the  jury  for  con- 
sideration at  all. 

Reversed  and  remanded. 


NOTE. 

Admisaibility  of  Dying  Declaration  as 
Affected  by  Malice  or  Desire  for  Rc- 
▼encc  on  Part  of  Declarant. 

Apparently  no  other  decision  has  gone  to 
the  length  of  holding,  as  does  the  reported 
case,  that  a  dying  declaration  is  rendered 
inadmissible  by  the  fact  that  it  shows  that 
the  declarant  was  animated  by  a  spirit  of 
malice  against  the  accused  and  a  desire  for 
revenge.  Statements  manifesting  such  a  dis- 
position have,  however,  been  held  to  exclude 
the  declaration  where  they  were  of  such  a 
nature  as  to  show  that  the  declarant  was 
not  at  the  time  in  expectation  of  death.  Thus 
in  Young  v.  State,  95  Ala-  4,  10  So.  913,  a 
declaration  was  excluded,  it  appearing  that 
the  declarant  said  that  when  he  got  up  he 
would  get  even  with  the  accused.  So  in 
Irby  V.  State,  25  Tex.  App.  203,  7  S.  W. 
705,  a  declaration  was  held  to  be  inadmissi- 
ble, it  appearing  that  the  declarant  said  that 
if  he  got  well  the  accused  would  "pay  for 
it."  See  also  Baker  v.  Com.  106  Ky.'  212, 
50  S.  W.  54.  But  in  Polk  v.  State,  35  Tex. 
Crim.  495,  34  S.  W.  633,  a  threat  by  the  de- 


1248 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


€larant  to  get  eyen  with  the  accused  was 
held,  in  veiw  of  other  facts,  not  to  negative 
an  expectation  of  death. 

In    the    absence   of    statements    distinctly 
negativing  an  expectation   of   death   on   the 
part  of  the  declarant,  it  seems  to  be  the  better 
rule  that  a  dying  declaration   is  admissible 
though  the   declarant  manifests  malice   and 
bitterness  toward  the  accused  and  a  desire  for 
revenge,  but  that  the  mental  state  of  the  de- 
clarant   in   that   respect   may   be   shown   to 
affect  the  weight  and  credibility  of  the  dec- 
laration.    Smith  V.  State,   9  Ga.   App.  403, 
71  S.  E.  606;  Tracey  v.  People,  97  111.  101; 
Nordgren  v.  People,  211  lU.  425,  71  N.   E. 
1042;    People  v.   Knapp,   1    Edm.   Sel.   Cas. 
(N.    Y.)    177.     Thus   in   Tracey   v.    People, 
supra,    the    court,    after    stating    the    rule 
that  a  dying  declaration  is  admitted  in  evi- 
dence on  the  theory  that  the  expectation  of 
imminent  death  extinguishes  all  motives  for 
falsehood,  said :    "It  was  therefore  clearly  the 
right  of  the  accused  in  this  case  to  call  out, 
upon  cross-examination,  any  fact  within  the 
knowledge  of  the  witness  which  was  either 
a  part  of  the  conversation  of  which  he  had 
spoken  in  his  examination  in  chief,  or  which 
was    connected    with    the    subject-matter    of 
that  conversation,  that  would  tend  to  show 
that  the  deceased  in  making  the  .statement 
was  not  in  that  frame  of  mind  which  the 
law  presupposes  and  requires  in  such  cases. 
Or,    in    other    words,    it   was    competent    to 
show  on  the  cross-examination  of  the  witness 
in  question  that  the  deceased,  in  making  the 
statement,  was  in  a  reckless,  irreverent  state 
of  mind,  and  entertained  feelings  of  ill  will 
and  hostility  towards  the  accused."    That  de- 
cision was   followed  in  Nordgren  v.  People, 
fiupra,  wherein  it  was  held  that  when  a  dying 
declaration  had  been  introduced  it  was  error 
to  exclude  evidence  showing  that  "the  deceased 
entertained  a  spirit  of  malice  and  revenge  to- 
wards her  husband,  because  he  had  abandoned 
her  on  account  of  her  habits,  and  refused  to 
let  her  keep  their  child,  and  had  also  filed 
a.  bill  for  divorce  against  her,  charging  her 
with   habitual   drunkenness."     So   in   People 
v.  Knapp,  1  Edm.  Sel.  Cas.   (N.  Y.)    177,  it 
was    said    in    charging   the    jury    that    one 
of    the    circumstances   to   be    considered    as 
affecting  the  weight  of  a  dying  declaration 
was  "the  bitter  feeling  of  revenge  toward  him 
[accused]    which    she    [declarant]    displayed 
even  in  her  dying  moments." 

However,  in  People  v.  Wong  Loung,  159  Cal. 
520,  114  Pac.  829,  it  was  said:  "The  court 
admitted  evidence  of  the  fact  that  while  mak- 
ing the  statement  at  the  receiving  hospital 
Lee  Chung  raised  himself  slightly  from  the 
operating  table,  applied  a  vile  name  to  the 
defendant  and  spat  in  his  face.  We  can 
see  no  theory  upon  which  such  matter  was 
allowed  to  go  before  the  jury.    If  offered  to 


show  the  defendant's  tame  submission  to  in- 
sult, a  complete  answer  is  that  he  was  in 
custody  and  that  the  affront  was  offered  by 
a  wounded  man.  What  action  or  comment 
would  have  been  naturally  expected  from  the 
defendant?  And  what  inference  could  be 
drawn  from  the  circumstances  that  Wong 
Loung  'wiped  his  face  off  and  someone  re- 
moved him  to  the  other  corner  of  the  room?' 
We  confess  that  we  can  find  no  suitable  an- 
swer to  these  questions.  Yet  we  can  see 
how  the  detailing  of  this  incident  to  the 
jury  may  have  been  injurious  to  the  defend- 
ant. Jurors  may  well  have  concluded  that 
such  bitter  animosity  displayed  by  the  strick- 
en man  indicated  his  certainty  of  the  identity 
of  his  assailant.  The  objection  to  the  evi- 
dence should  have  been  sustained." 

In  People  ▼.  Simpson,  48  Mich.  474,  12  N. 
W.  662,  it  was  held  that  though  a  dying  dec- 
laration had  been  introduced  in  evidence 
it  was  proper  to  exclude  evidence  showing 
generally  that  the  disposition  of  the  deceased 
was  bitter  and  vindictive. 


V. 

ALLEN. 


Massachusetts  Supreme  Judicial  Court — 
January  20,  1914. 

216  Mass,  4:09;  103  N.  E.  928. 


Masters  in  Clianeerj  —  Beoomatfttlac 
Report  »  Disoretion  of  Covrt. 

The  denial  of  a  motion  to  recommit  rests 
within  the  sound  discretion  of  the  presiding 
judge. 

Hearing  on  Report  ^-  Soope. 

In  the  absence  of  a  special  order  of  coart, 
exceptions  to  a  master's  report  are  confined 
to  objections  presented  to  and  disallowed  by 
him,  as  shown  by  his  report. 

Easements  —  Persons  Entitled  to  En- 
joyment —  Part  Owner  of  Dominant 
Estate. 

That  a  person  is  the  record  oi»iier  in 
fee  of  only  six  undivided  sevenths  of  the 
dominant  estate  does  not  impair  her  ri^i^ht  to 
the  use  of  a  way  established  by  the  will  of  a 
common  devisor  across  the  servient  estate: 
the  way  being  appurtenant  to  the  whole  tract 
comprising  the  dominant  estate  and  to  every 
part  into  which  it  may  be  divided. 

Obstruction  of  Easement  —  EqnitaUo 
Relief. 

Where  an  owner  of  a  servient  estate  for- 
bade plaintiff,  the  owner  of  the  dominant 
estate,  to  pass  over  a  right  of  way  ahown 
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to  have  been  efitablished  by  their  common 
devisor,  plaintitT  is  entitled  to  equitable  re- 
lief. 

Bights  of  Serrleat  Owner  —  Fence  and 
Gate. 

Where  a  right  of  way  is  established  by  a 
C'onmion  devisor  as  an  outlet,  the  owner  of 
the  servient  estate  may  fence  the  sides  of 
the  way,  and,  when  necessary  for  his  o\\'n 
protection  in  the  pasturage  of  cattle  and  the 
use  and  enjoyment  of  his  property,  may  erect 
at  his  own  expense  gates  or  bars  across  the 
way  at  the  two  entrances  thereof,  provided 
they  are  not  such  as  to  interfere  unreasonably 
with  the  privilege  of  passage. 

[See   Ann.   Cas.    1914D   770.] 

Same. 

Where  an  owner  of  a  servient  estate  within 
twenty  years  had  replaced  with  bars  a  gate 
maintained  for  more  than  the  prescriptive 
period,  thus  making  the  use  of  the  way  more 
onerous  than  did  the  use  of  the  gate,  he  can 
he  compelled  by  the  dominant  owner  to  re- 
move the  bars  and  restore  the  gate. 

Same. 

Where  an  owner  of  a  servient  estate  placed 
bars  across  a  way  established  over  his  land 
and  maintained  the  same  for  more  than 
twenty  consecutive  years,  he  cannot  be  com- 
pelled to  remove  same  at  the  suit  of  the 
owner   of  the   dominant  estate. 

extent   of  Easement  —  ITse   Hot   Con- 
nected with  Dominant  Estate. 

The  right  of  a  person  to  use  a  way  estab- 
lished over  the  land  of  another  by  their  com- 
mon devisor  ext^ids  only  to  the  land  to  which 
tlie  dominant  estate  is  appurtenant. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Bristol 
county. 

Action  by  Aberdeen  M.  A.  Ball,  plaintiff, 
against  W^illiam  R.  Allen,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.     Modified. 

A.  G.  Weeks  for  appellant. 
Jennings  d  Bray  ton  for  appellee, 

[471  ]  Bbalet,  J. — The  denial  of  the  motion 
to  recommit  was  discretionary  with  the  trial 
judge,  and  his  decision  should  not  be  set 
aside.  Ginn  ▼.  Almy,  212  Mass.  486,  09  N. 
E.  276. 

Xor  are  there  any  exceptions  pending  before 
this  court,  as  the  appellant  mistakenly  as- 
sumes. It  is  settled,  that  without  a  special 
order  of  the  court  exceptions  to  the  report 
of  a  master  are  confined  to  objections  pre* 
sen  ted  to  and  disallowed  by  him  as  shown  by 
his  report.  Smedley  v.  Johnson,  196  Mass. 
316,  317,  82  N.  E.  21,  and  eases  cited.  The 
report,  however,  contains  no  reference  to  any 
objections  and,  no  special  order  having  been 
entered,  it  was  properly  confirmed,  leaving 
to  the  plaintiff  on  the  appeal  the  question, 
Ann.  Cas.  1917A. — 79. 


whether  upon  the  pleadings  and  tiie  report 
she  has  made  out  a  case  for  relief. 

We  are  of  opinion,  for  reasons  to  be  stated, 
that  a  bill  should  not  have  been  dismissed. 
The  plaintiff  and  the  defendant  derive  title 
from  a  common  devisor  whose  farm  on  the 
easterly  side  abutted  on  the  Drift  Road,  a 
public  way  running  north  and  .south.  By 
the  terms  of  the  will  the  devisee  under  whom 
the  plaintiff  claims  took  the  westerly  por- 
tion, with  an  easement  in  fee  to  pass  and 
repass  over  the  easterly  portion  to  the  drift- 
way, he  being  at  one  third  of  the  expense  of 
keeping  the  way  in  repair.  The  master,  in  ap- 
plying the  devise  to  the  premises,  finds,  that 
the  well  defined  road,  which  runs  through 
the  defendant's  land  leading  easterly  from  the 
plaintiff's  land  to  the  driftway,  is  the  right 
of  way  or  causeway  created  by  the  testator, 
and  that  neither  the  plaintiff  nor  her  prede- 
cessors in.  title  have  ever  "defaulted  in  any 
duty  to  share  the  expanse  of  repairs  made  to 
the  causeway"  which  has  been  in  use  for  some- 
thing more  than  a  century  previous  to  the 
present  controversy.  The  plaintiff's  right 
to  the  use  of  the  way  is  not  impaired,  as  the 
defendant  has  urged,  even  if  of  record  she 
is  the  owner  in  fee  of  only  six  undivided 
sevenths  of  the  dominant  estate.  The  deed, 
in  which  the  heir  of  the  one  seventh  joined 
with  the  other  tenants  only  in  release  of  her 
dower  rights,  [472]  apparently  conveyed  the 
entire  estate,  and,  the  deed  having  been  re- 
corded, if  the  grantee  entered  into  possession 
claiming  title,  and  openly  exercised  rights  of 
ownership  there  would  be  evidence  of  disseisen 
from  which  a  title  by  adverse  possession  could 
have  been  found.  Joyce  v.  Dyer,  189  Mass. 
64,  67,  68,  75  N.  E.  81,  109  Am.  6t.  Rep.  603. 
and  cases  cited.  But,  whatever  might  have 
been  the  result  of  the  master  had  considered 
this  question,  the  way  is  appurtenant  to  the 
whole  tract,  as  well  as  to  every  part  into 
which  it  might  be  divided.  Baldwin  v.  Boston, 
etc.  R.  Co.  181  Mass.  166,  63  N.  £.  428.  And  the 
plaintiff,  having  remained  in  undisturbed  oc* 
cupation,  is  from  the  very  nature  ol  the  estate 
in  possession  of  every  part  of  the  property. 
Whiting  V.  Dewey,  15  Pick.  (Mass.)  428.  But- 
riok  V.  Tilton,  141  Mass.  93,  6  N.  E.  563. 
See  Morrison  v.  Holder,  214  Mass.  366,  370, 
101  N.  E.  1067.  The  report  locates  the  way 
and  establishes  the  plaintiff's  rights  of  user, 
which  she  is  not  found  to  have  exceeded  or 
unreasonably  exercised.  Ganley  v.  Looney, 
14  Allen  (Mass.)  40.  But  shortly  before  the 
bill  was  filed  the  defendant,  as  the  master 
reports,  aaserted  that  the  plaintiff  had  no 
easement  or  right  in  the  causeway,  and  for- 
bade her  to  pass  over  it.  This  denial  by  the 
owner  of  the  servient  estate,  coupled  with 
his  refusal  of  ingress  and  egress,  and  the 
master's  findings  to  which  we  have  referred, 
are  suflScient  to  enable  her  to  seek  the  aid  ol 
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a  court  of  equity.  Hogan  v.  Barry,  143  Mass. 
638,  10  N.  E.  253;  Whittenton  Mfg.  Co.  ▼. 
Staples,  164  Mass.  319,  41  N.  E.  441,  29 
L.R.A.  500;  Lipsky  y.  Heller,  199  Mass.  310, 
85  N.  E.  463. 

It  is  necessary,  however,  before  relief  can 
be  administered,  to  determine  what  limita- 
tions or  restrictions  of  the  original  easement 
have  been  required  by  the  open,  continuous 
and  adverse  acts  which  the  master  finds 
have  been  exercised  by  the  owners  of  the 
servient  estate.  Jennison  v.  Walker,  11  Gray 
(Mass.)  423,  425;  Chandler  v.  Jamaica  Pond 
Aqueduct,  125  Mass.  544,  549;  Smith  v. 
Langewald,  140  Maes.  205,  207,  4  N.  E.  671. 
The  defendant's  farm  is  divided  by  i^e  cause- 
way, although  the  respective  proportions  on 
either  side  do  not  appear,  and  he  and  his 
predecessors  have  used  it  in  connection  with 
the  northerly  and  southerly  parts.  While 
the  owner  of  the  servient  estate  may  fence 
the  sides  of  the  way,  the  defendant  owns  the 
soil  and  if  necessary  for  his  own  protection 
in  the  pasturage  of  cattle  and  use  and  en- 
joyment of  his  property  may  erect  at  his  own 
expense  gates  or  bars  across  the  way,  at  the 
easterly  and  westerly  entrance,  provided  they 
are  so  located  and  [473]  maintained  as  not 
unreasonably  to  interfere  with  the  plaintiff's 
privilege  of  passage.  Smith  v.  Langewald, 
140  Mass.  205,  207;  Short  v.  Devine,  146 
Mass.  119,  15  N.  E.  148;  Hamlin  v.  New  York, 
etc,  R.  Co.  176  Mass.  514,  518,  67  N.  E.  1006, 
and  cases  cited;  Blais  v.  Clare,  207  Mass. 
67,  92  N.  E.  1009;  Ames  v.  Shaw,  82  Me. 
379,  19  Atl.  856.  The  great  lapse  of  time 
undoubtedly  accounts  for  the  absence  of 
evidence  whether,  when  the  testator  died  and 
the  farm  was  divided,  gates  or  bars  except 
at  the  driftway  had  been  put  up  and  there- 
after were  renewed  whenever  necessary,  as 
owner  succeeded  owner.  It  is  nevertheless 
certain  from  the  report,  that  within  the 
memory  of  living  witnesses  a  barway  had  been 
erected  and  continuously  maintained  for  more 
than  twenty  years,  at  the  west  entrance  of 
the  causeway,  on  the  dividing  line  between 
the  plaintiff's  and  defendant's  farms.  Its  re« 
moval  by  the  plaintiff,  with  the  substitution 
of  a  suitable  gate  just  within  the  line  of 
her  land,  is  not  of  course  an  obstruction  of 
which  she  can  complain.  The  barway  across 
the  causeway  in  the  west  line  of  the  driftway 
which  has  not  been  in  position  for  twenty 
years  was  preceded  by  a  gate  maintained 
for  more  than  the  prescriptive  period.  It  is 
common  knowledge  that  bars  make  the  use  of 
a  way  more  onerous  than  the  use  of  a  gate, 
and,  the  defendant  not  having  acquired  by 
prescription  the  right  to  use  bars,  must  re- 
move them  and  restore  the  gate. 

The  barway  "just  west  of  the  bam"  on 
the  defendant's  land  having  been  maintained 
across  the  causeway  for  more  than  twenty 


consecutive  years  previous  to  the  filing  of  the 
bill,  the  plaintiff  shows  no  rig^t  to  have  it 
removed  even  if  the  barway  has  been  sub- 
stituted for  a  gate  which  had  previously  been 
in  use  for  not  quite  an  equal  period.  The 
remaining  obstruction  of  which  she  complains 
is  the  barway  described  in  the  report  as  be- 
ing between  the  barway  at  the  barn  and  the 
division  line.  But,  the  master  having  al&o 
found  that  a  barway  at  this  place  has  bees 
maintained  continuouslv  for  more  than  fortr 
years,  it  need  not  be  discontinued  by  the 
defendant. 

What  construction  should  be  given  to  the 
will  regarding  the  payment  of  the  remain- 
ing two  thirds  of  the  expense  for  necessary 
repairs,  we  do  not  decide.  It  is  not  mentioned 
in  the  bill  or  alluded  to  by  tlic  parties. 

[474]  The  right  of  the  plaintiff  to  use  the 
causeway  is  restricted  to  the  land  to  which 
it  is  attached  and  does  not  extend  to  her 
other  land  abutting  on  the  north  of  the 
dominant  estate.  Davenport  v.  Lamson,  21 
Pick.  (Mass.)  72. 

The  decree  is  reversed  except  as  it  con- 
firmed the  master's  report,  and  a  decree  with 
costs  is  to  be  entered,  locating  and  defining 
the  way  as  stated  by  the  master,  direciin;: 
the  defendant  to  remove  the  bars  and  restore 
the  gate  at  the  driftway,  with  the  right  to 
maintain,  at  his  own  expense,  the  gate  when 
erected  and  the  bars  now  in  position,  pro- 
vided he  keeps  them  in  suitable  repair  and 
of  such  construction  that  the  way  can  be 
conveniently  used  by  the  plaintiff,  and  en- 
joining him  from  interfering  with,  or  further 
obstructiing,  the  plaintiff's  use  of  the  cause- 
way in  connection  with  the  estate  to  which 
it  is  appurtenant. 

Ordered  accordingly. 


HOTE. 

Rostriotion   of  Eaaemoat  to  XTae   Cob- 
aoeted   wltk   Bomlnant   EstAte. 

Oenerally, 

This  note,  in  discussing  the  restriction  of 
an  easement  to  uses  connected  with  the  dom- 
inant estate,  does  not  treat  of  tiie  right  of 
the  owner  of  the  dominant  estate  to  a  differ- 
ent or  extended  use  of  the  easement  which  w 
so  connected.  The  effect  on  an  easement  of 
way  of  a  change  in  the  condition  of  the  dom- 
inant estate  is  discussed  in  the  note  to  Wliitc 
V.  (Jrand  Hotel,  Ann  Cas,  1914C  472. 

Where,  in  connection  with  a  transfer  of 
property,  an  easement  is  granted  for  the 
benefit  of  that  property  over  lands  of  th^ 
grantor,  the  easement  is  presumed  to  be  ap- 
purtenant to  the  granted  premises,  and  in  the 
absence  of  words  creating  a  more  extended 
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right  the  grantee  or  his  successor  in  interest 
is  not  entitled  to  use  the  easement  for  the 
benefit  of  other  premises  owned  by  himself 
or   another. 

England.--AekTody  v.  Smith,  10  C.  B.  164, 
70  E.  C.  L.  164;  Skull  ▼.  Glenister,  16  C.  B. 
N.  S.  81,  111  E.  C.  L.  81;  Harris  ▼.  Flower, 
74  L.  J.  Ch.  127 ;  Howell  v.  King,  1  Mod.  190. 

Oewacto.— Telfer  v.  Jacobs,  16  Ont.  36;  Pur- 
don  y.  Robinson,  30  Can.  Sup.  Ct.  64. 

Alabama. — West  y.  Louisville,  etc.  R.  Co. 
137  Ala.  568,  34  So.  852. 

Indiana. — Hoosier  Stone  Co.  y.  Malott,  130 
Ind.  21,  29  N.  E.  412;  Louisyille,  etc.  R.  Co. 
y.  Malott,  135  Ind.  113,  34  N.  E.  709. 

Maryland. — ^Albert  y.  Thomas,  73  Md.  181, 
20  Atl.  912;  Redemptorists  y.  Wenig,  79  Md. 
348,  29  Atl.  667. 

Massachusetts. — Stearns  y.  Mullen,  4  Gray 
151;  Smith  v.  Porter,  10  Gray  66;  Mendell 
V.  Delano,  7  Mete.  176;  Davenport  y.  Lam- 
son,  21  Pick.  72;  Greene  y.  Canny,  137 
Mass.  64;  Randall  v.  Grant,  210  Mass.  302, 
96  N.  E.  672.    And  see  the  reported  case. 

Minnesota. — Kretz  v.  Fireproof  Storage  Co. 
127  Minn.  304,  149  N.  W.  648,  955. 

Missouri. — Bruner  Granitoid  Co.  v.  Glen- 
coe  Lime,  etc.  Co.  169  Mo.  App.  295,  152  S. 
W.  601. 

New  Jersejf, — ^United  Stages  Pipe  Line  Co. 
y.  Delaware,  etc.  R.  Co.  62  N.  J.  L.  254,  41 
Atl.  759,  42  L.R.A.  672;  Jarman  y.  Freeman, 
80  N.  J.  £q.  81,  83  Atl.  372. 

N&w  Forft.^-Badeau  y.  Mead,  14  Barb.  328. 

Pennsylvania, — ^Private  Road,  1  Ashm. 
(Pa.)  417;  Shroder  v.  Brennemui,  23  Pa. 
St.  348;  Coleman's  Appeal,  62  Pa.  St.  252; 
Schmoele  y.  Betz,  212  Pa.  St.  32,  61  Atl. 
626,  108  Am.  Si.  Rep.  846;  McMakin  y. 
Magee,  13  Pbila.  (Pa.)  105,  36  Leg.  Int.  124. 

Rhode  Island. — Hall  v.  Lawrence,  2  R.  I. 
218,  67  Am.  Dec.  715;  Evana  v.  Dana,  7  R.  I. 
306.  And  see  Brightman  v.  Chapin,  15  R.  I. 
166,   1  Atl.  412. 

Wegt  Virgvnia.-^h9,y&r  y.  Edgell,  48  W. 
Va.   502,   37    S.   E.   664. 

WttfoofMin.— Riese  y.  Enos,  76  Wis.  034,  45 
N.  W.  414,  8  L.R.A.  617. 

In  Kretz  y.  Fireproof  Storagie  Co.  127  Minn. 
304,  149  N.  W.  «48,  965,  the  court  said: 
"This  is  not  an  easement  in  gross  and  it 
exists  only  as  appurtenant  to  some  tract  of 
land.  If  an  appurtenant  right  of  way  is 
granted  to  A  as  the  owner  of  lot  6,  the  ease- 
ment can  be  used  only  in  connection  with 
that  lot.  It  cannot  be  used  as  a  right  of 
way  to  any  other  separate  tract.  It  is  also 
contended  that  such  a  grant  does  not  give 
to  A  the  right  to  inclose  additional  lands 
with  lot  6  and  thus  impose  upon  the  easement 
the  burden  of  serving  a  larger  tract  than  that 
contemplated  in  the  deed.  The  weight  of  au- 
thority seems  to  sustain  this  view  in  the  ab- 


sence of  controlling  evidenoe  manifesting  a 
different  intent."  In  the  case  of  Private 
Road,  1  Ashm.  (Pa.)  417,  it  was  said:  'The 
extension  of  a  right  of  way,  to  objects  not 
originally  contemplated  by  the  parties,  is 
looked  upon  unfavorably  by  the  law.  In 
4  Viner,  title  Chimin  Private  (A.  2)  it  is 
said,  that  if  a  man  has  a  right  of  way  ap- 
purtenant to  land,  he  cannot,  by  attaching 
other  land  to  it,  use  this  way  to  pass  through 
all.  The  reason  and  justice  of  the  rule  is 
obvious."  In  Reise  v.  Enos,  76  Wis.  634,  45 
N.  W.  414,  8  L.R.A.  617,  it  was  said: 
"Where,  by  one  and  the  same  deed,  for  one 
consideration,  a  man  conveys  a  parcel  out  of 
a  larger  tract  of  land,  and  grants  a  right 
of  way  to  him  and  his  heirs  in  his  own  land 
obviously  us^ul  and  necessary  to  the  bene- 
ficial enjoyment  of  the  land  granted,  the 
grantee  takes  the  right  of  way  therein  as 
appurtenant  to  the  land  granted  only,  and 
has  no  right  to  use  it  as  appurtenant  to 
other  land  aften^cards  acquired." 

The  reason  of  the  rule  was  stated  in  Shro- 
der y.  Brenneman,  23  Pa.  St.  348,  as  follows: 
"The  reason  of  the  rule  is  stated  in  Howell 
y.  King,  mid  runs  through  the  subsequent 
cases,  that  if  the  law  were  not  so  the  owner 
of  the  close  to  which  the  right  is  appurtenant 
might  purchase  an  indefinite  number  of  ad- 
joining acres,  and  annex  the  right  to  them, 
by  which  the  grantor  of  the  way  might  be 
entirely  deprived  of  the  benefit  of  his  land." 

Of  course  the  language  by  which  an  ease- 
ment is  granted  may  extend  its  use  to  other 
property.  Chapman  v.  Lambert,  176  Ind.  461, 
96  N.  E.  459.  In  that  case  it  appeared  that 
the  use  of  a  sewer  was  granted  for  any  and 
all  property  owned  by  the  grantee.  The  court 
said:  "Appellant  earnestly  maintains  that 
the  easement  granted  to  appellee  applied  only 
to  the  property  purchased  by  him  from  ap- 
pellant and  other  property  owned  by  him  at 
the  time  of  the  execution  of  the  contract 
on  December  29,  1899.  In  ascertaining  the 
intention  of  the  parties  to  a  contract,  courts 
will,  if  necessary,  consider  it  in  the  light  of 
the  position  and  surroundings  of  'the  parties 
attending  its  execution.  Every  clause  and 
every  word  therein  should,  if  possible,  be  as- 
signed some  meaning.  Warrum  v.  White 
(1909)  171  Ind.  574,  86  N.  £.  959,  and  cases 
cited.  Applying  said  rule  to  the  construction 
of  the  contract  in  controversy,  we  are  of  the 
opinion  that  the  lower  court  did  not  err  in 
concluding  as  a  matter  of  law  that  it  was 
the  intention  of  the  parties  that  appellee 
should  have  not  only  the  right  to  use  the 
sewer  for  draining  property  then  owned  by 
him  in  the  district  drained  by  the  sewer,  but 
if  he  afterwards  became  the  owner  of  other 
property  in  the  same  district  he  should  have 
the  right  to  use  the  sewer  to  drain  the  addi- 
tional property  without  'additional  compen- 
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sation  for  any  ooDnectioiu  made  by  said  sec- 
ond party  with  said  sewer  or  laterals/  " 

An  easement  may  by  the  terms  of  its  grant 
be  limited  expressly  to  a  use  connected  with 
particular  lands.  Thus  a  grant  of  an  ease- 
ment of  passage  "to"  certain  granted  lands 
cannot  be  used  by  the  grantee  to  gain  access 
to  other  lands.  Lawton  y.  Ward,  1  Ld.  Raym. 
(Eng.)  75;  Farley  v.  Bryant,  32  Me.  474; 
French  ▼.  Marstin,  32  N.  H.  316;  Rezford  ▼. 
Marquis,  7  Lans.  (N.  Y.)  249;  Greenmount 
Cemetery  Co.'s  Appeals  (Pa.)  4  Atl.  528.  In 
Valentine  v.  Schreiber,  3  App.  IHv.  235,  38 
N.  Y.  S.  417,  the  court  said:  "I  agree  with 
the  counsel  for  the  defendant  that  the  grant 
of  the  right  of  way  was  not  a  grant  in  gross, 
personal  to  the  plaintiff,  but  a{>purtenant  to 
the  lands  he  then  owned.  The  agreement  pro- 
vides that  the  parties  shall  have  the  use  of 
the  proposed  roads  *for  access  to  and  egress 
from  their  own  lands  lying  near  the  same, 
and  for  the  use  of  their  survivors  or  gran- 
tees.' The  general  rule  is  that  a  grant  in 
gross  is  never  presumed  when  it  can  be  fairly 
construed  as  appurtenant  to  some  other  estate 
(Washb.  Easem.  45),  and  certainly  the  lan- 
guage of  the  agreement  supports  the  latter 
construction  (Huntington  v.  Asher,  96  N.  Y. 
604).  The  plaintiff  still  holds  the  premises 
then  owned  by  him.  He  has  since  purchaaed 
a  tract  on  the  north  of  the  roadway  across 
the  20-acre  lot.  As  owner  of  this  last  tract, 
he  may  have  no  right  to  use  the  road,  but 
as  owner  of  the  first  parcel  he  has  the  right 
to  use  it  to  go  to  the  last  purchase,  or  to 
any  other  point  where  he  may  be  able  to  ob- 
tain exit."  In  McOullough  v.  Broad  £xch. 
Co.  101  App.  Div.  666,  92  N.  Y.  S.  533,  it 
was  held  that  an  easement  granted  "for  the 
advantage"  of  certain  property  could  not  be 
used  for  the  benefit  of  other  property.  In 
HoUenback  v.  Tiffany,  50  Pa.  Super.  Ct.  297, 
a  like  holding  was  made  with  respect  to  an 
easement  granted  "for  the  use  and  accommo- 
dation" of  certain  property.  In  Webber  v. 
Vogel,  159  Pa.  St.  235,  28  Atl.  226,  it  was 
held  that  a  right  of  way  given  for  the  express 
purpose  of* enabling  the  grantee  to  remove  the 
coal  from  the  granted  premises  could  not  be 
used  for  removing  coal  from  other  premises. 

Illustrations, 

In  Hall  y.  Lawrence,  2  R.  I.  218,  57  Am. 
Dec  715,  it  appeared  tliat  on  a  partition  of 
a  farm  an  easement  waa  granted  in  the  follow- 
ing terms:  "The  said  Nicholas  Taylor  doth 
grant  free  liberty  of  carrying  away  gravel 
and  seaweed  off  the  beach  belonging  to  his 
part  of  said  farm,  and  also  stones  below  high 
waiter  mark  on  said  beach,  to  the  said  Joseph 
Wanton  Taylor,  his  heirs  and  assigns."  The 
court  said:  "The  plaintiff  claims  in  this  case 
a  right  to  enter  upon  the  land  of  the  defend- 


ant, being  the  farm  set  off  to  Nicholas  Taylor 
in  the  deed  of  partition  of  1776,  and  to  take 
and  carry  away  from  the  shore  thereof,  men- 
tioned in  the  deed  of  partition,-  sea-weed, 
gravel  and  stone  in  any  quantity  without 
limit  at  his  will  and  pleasure  and  to  make 
merchandise  thereof  for  his  profit,  and  a  right 
of  way  to  pass  and  repass  to  and  from  said 
shore  over  the  defendant's  land  for  that  pur- 
pose. .  .  .  It  will  be  seen  also,  that  the 
grant  is  not  limited  in  terms  as  to  quantity, 
nor  is  it  defined  in  terms  to  what  uses  it 
shall  be  applied  or  for  what  purposes  taken, 
so  as  to  furnish  a  just  measure  of  the 
amount  which  Joseph  might  take.  We  must, 
however,  presume  that  it  is  not  to  be  entirely 
without  limit,  extending  to  the  entire  quantity 
of  gravel,  sea-weed  or  stone  upon  the  shore 
and  thereby  excluding  Nicholas;  but  that  the 
right  of  Joseph  was  to  be  a  right  in  common 
with  Nicholas.  So  it  must  have  been  the 
intent  of  the  parties,  that,  as  the  right  was 
created  for  the  benefit  of  the  north  shore,  and 
as  it  must  have  some  limit  as  to  the  amount, 
it  should  be  limited  in  extent  to  the  u>os 
of  the  land  set  off  to  Joseph,  and  so  it  must 
necessarily  become  appurtenant;  Joseph 
would  not,  however,  be  confined  to  so  much 
only  as  might  be  necessary  of  necessity  to 
the  estate,  but  as  the  grant  was  liberal — ^'free 
liberty' — ^might  take  so  much  as  he  miglit 
have  occasion  to  use  for  any  purpose  upon 
the  estate."  Compare  Phillips  ▼.  Rhodes,  7 
Mete.  (Mass.)  322. 

In  Bruner  Granitoid  Co.  ▼.  Glenooe  Lime, 
etc.  Co.  169  Mo.  App.  295,  152  S.  W.  601,  it 
appeared  that  two  persons  purchased  adjoin- 
ing tracts  of  land  and  jointly  established  a 
switch  track  along  the  boundary  between 
them.  It  was  held  that  one  of  them  could  not 
use  the  track  for  a  business  carried  on  by 
him  on  other  lands  subsequently  acquired. 

In  Hoosier  Stone  Ck>.  v.  Malott,  130  Ind. 
21,  29  N.  E.  412,  it  appeared  that  a  certain 
quarry  was  conveyed  "together  with  a  right 
of  way  for  a  railway  switch  track"  over  the 
land  of  the  grantor.  Holding  that  the  right 
of  way  oouM  not  be  used  for  the  transporta- 
tion of  stone  quarried  on  other  lands,  the 
.court  said:  f Private  ways  are  either  9^- 
pendant  or  in  gross.  Ways  appendant  are 
incident  to  an  estate;  they  inhere  in  the  land, 
concern  the  premises,  and  pertain  to  its  enjoy- 
ment, and  pass  with  the  land.  Ways  in  gross 
attach  to  and  vest  the  right  in  the  person  to 
whom  granted.  .  .  .  The  conveyance  in 
this  case  by  warranty  deed  conveyed  the 
forty  acres  of  land,  and  with  it  designated 
also  a  right  of  way  for  a  railway  switch 
across  other  lands  to  the  Louisville.  New 
Albany  and  Chicago  Railroad.  No  separate 
consideration  was  stipulated  for  the  way.  The 
consideration  for  the  forty  acres  and  the  way 
was  in  groM.    It  constituted  a  grant  of  the 
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forty  acres  and  a  way  across  the  other  land 
from  such  tract  to  the  railroad.  It  was  a 
grant  of  a  way  appendant,  and  is  incident  to 
the  estate  of  the  company  in  the  forty  acres. 
It  inheres  in  the  land,  and  concerns  the  prem- 
ises, and  pertains  to  the  enjoyment  of  the 
same.  It  is  held  that  where  land  is  granted 
with  a  right  of  way»  that  right  is  appurtenant 
to  every  part  of  the  land  thereaiter  granted. 
Watson  V.  Bioren,  1  Serg.  &  R.  (Pa.)  227, 
7  Am.  Dec.  617.  The  way  is  granted  for 
the  benefit  of  the  particular  land,  and  its 
use  is  limited  to  use  in  connection  with  the 
enjoyment  of  such  land.  Such  a  way  cannot 
be  converted  into  a  public  way  without  the 
consent  of  the  grantors,  and  the  grantors  have 
the  right  to  rely  on  its  use  b^ng  limited  to 
the  purpose  for  which  it  is  granted."  The 
foregoing  decision  was  followed  in  Louisville, 
etc.  R.  Go.  T.  Malott,  135  Ind.  113,  34  N.  £. 
709. 

In  Smith  v.  Porter,  10  Gray  (Mass.)  66, 
the  court  said:  ''By  his  deed  dated  the  3d 
of  April,  1798,  John  Whipple,  being  the  owner 
of  the  land  now  owned  by  the  plaintiff,  grant- 
ed 'to  Matthew  Whipple,  his  heirs  and  as- 
signs forever,  liberty  to  pass  and  repass  over 
my  land  where  it  is  necessary.'  By  this  con- 
veyance Matthew  Whipple  acquired  a  per- 
petual right  of  way  to  and  from  all  the  lands 
of  which  he  was  seized  and  possessed  at  the 
date  of  that  deed.  It  is  not  pretended,  nor 
<iould  that  position  have  been  maintained,  if 
it  had  been  assumed,  that  this  servitude  ex- 
tended to,  or  could  have  been  availed  of  by 
the  grantee  in  connection  with  any  other 
lands  to  which  he  might  subsequently  have 
acquired  a  title." 

In  Telfer  v.  Jacobs,  16  Ont.  35,  it  was  said: 
"The  defendants'  ownership  and  occupancy 
of  part  of  the  land  to  which  the  easement  is 
appurtenant  gives  them  the  right  of  way  for 
any  purposes  connected  with  the  enjojrment 
with  that  part  of  the  property,  but  it  confers 
no  right  upon  them  to  burden  the  lanes  over 
which  the  right  of  way  exists  by  using  them 
in  connection  with  the  adjoining  property  (the 
Toronto  Opera  House  block)  to  which  this 
privilege  is  not  annexed." 

In  Albert  v.  Thomas,  73  Md.  181,  20  Ail. 
912,  wherein  it  appeared  that  in  connection 
with,  the  grant  of  a  lot  an  alley  was  estab- 
lished over  the  reserved  lands  of  the  grantor, 
the  court  said:  "It  is  settled  beyond  dis- 
pute that  a  man  who  has  .a  right  of  way  over 
another's  land  cannot  use  it  except  according 
to  the  terms  of  the  grant.  It  is. said  that, 
'as  every  easement  is  a  restriction  upon 
the  rights  of  property  of  the  owner  of  the 
servient  tenement,  no  alteration  can  be  made 
in  the  mode  of  enjoyment  by  the  owner  of 
the  dominant  heritage,  the  effect  of  which  will 
be  to  increase  such  restriction/  Here  the 
defendant  was  not  using  the  right  of  way  for 


the  purpose  of  entering  In  the  lot  to  which 
it  was  appurtenant,  nor  for  any  purpose  con- 
nected with  it,  but  was  using  it  for  the 
purpose  of  building  on  an  lidjoining  lot  be- 
longing to  him.  The  circumstance  that  the 
two  lots  were  within  the  same  oiclosure 
cannot  be  of  any  importance.  The  authori- 
ties show  how  severely  these  rights  of  way 
arc  restricted.  In  Woolrych  on  W'ays,  page 
34  (4  Law  Library),  several  cases  are  cited 
We -will  quote  two  of  them:  'The  defendant 
justified  by  prescribing  for  a  right  of  way 
to  a  certain  close,  but  the  plaintiff  replied 
that  the  defendant  had  brought  a  load  of  bay 
which  grew  upon  another  close,  along  the  way, 
and  this  was  held  a  sufficient  answer,  for  if 
a  man  have  a  private  way  to  a  close,  he  must 
not  enlarge  it  to  other  purposes.  So,  where 
in  trespass  it  appeared  that  the  defendant 
had  a  way  over  the  plaintiff's  ground  to 
another  close,  B,  and  that  he  not  only  used 
the  way  thus,  but  drove  his  beasts  to  a  third 
close,  lying  still  farther  off,  it  was  said  that 
when  the  defendant  had  driven  his  beasts 
to  the  close  B,  to  which  he  had  his  way,  he 
might  drive  them  whither  he  would.  But  it 
was  answered,  that  the  defendant  might  pur- 
chase a  hundred  or  a  thousand  acres  adjoin- 
ing to  the  close  B,  and  thus  the  plaintiff 
would  lose  the  benefit  of  his  land;  and  the 
court  acceded  to  this  argument,  and  gave 
their  judgment  for  the  plaintiff,  thereby  sup- 
porting the  doctrine  that  a  grant  ought  to 
be  construed  ajccording  to  the  intent  of  its 
original  creation.**' 

In  Stearns  v.  Mullen,  4  Gray  (Mass.)  151, 
it  appeared  that  a  deed  granted  certain  land 
"together  with  the  free  and  uninterrupted 
use  of  the  passageway  about  sixteen  feet 
wide,  above  mentioned,  to  Bridge  street,  and 
all  my  right  and  title  thereto,  reserving,  how- 
ever, to  the  owner  of  the  estate  which  I  now 
occupy  the  right  to  use  the  same."  The  court 
said :  "We  can  entertain  no  doubt  that  Cook 
and  his  grantees,  by  the  original  deed  of 
Steams,  took  the  easement  of  a  right  of  way 
appurtenant  to  the  land.  By  one  and  the 
same  deed,  for  one  consideration,  a  man  con- 
veys a  parcel  out  of  a  larger  tract  of  land, 
and  grants  a  right  of  way  to  him  and  his 
heirs  in  his  own  other  land,  obviously  useful 
and  necessary  to  the  beneficial  use  and  enjoy- 
ment of  the  land  granted;  can  it  be  doubted 
that  the  intent  was  to  grant  the  easement  as 
appurtenant,  and  to  pass  with  it?  W^e  think 
not.  It  is  equivalent  to  a  grant  of  the  right 
of  way  to  Cook  and  his  heirs,  proprietors  of 
the  land  granted.  This  being  the  case,  Barnes 
took  no  right  of  way  as  appurtenant  to  the 
land  afterwards  acquired  of  the  heirs  of 
Lombard,  and  could  convey  no  such  right  to 
the  defendant;  his  justification  therefore  is 
not.  established." 
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GAINES 

V. 

GAINES  ET  AI.. 

Arkansas  Supreme  Court — February  1,  1915. 
lie  ArJc.  508;  173  S.  W,  410, 


Guardian     and     Ward     -*     Power     of 
Guardian  ««  I«ease  of  Realty. 

Under  Kirby'a  Dig.  §  3798,  a  lease  of  a 
ward's  estate  by  the  guardian  is  void  if  not 
confirmed,  and  that  the  court  ordered  the 
lease  and  prescribed  the  terms  does  not  con- 
stitute  confirmation. 

[See  note  at  end  of  this  case.] 

Appeal  from  Garland  Chancery  Court: 
Hf:ndebso?7,  Chancellor. 

Action  to  cancel  lease.  A.  Augusta  Gaines 
et  al.,  plaintiffs,  and  Albert  B.  Gaines,  de- 
fendant. Judgment  for  plaintiffs.  Defendant 
appeals.    Affik^ed, 

[508]  Appellees  brought  this  suit  to  cancel 
a  lease  executed  by  their  mother,  Lydia  A. 
Gaines,  life  tenant  of  the  property,  and  by 
their  father,  Abner  L.  Gaines,  as  guardian 
for  the  then  minor  children  of  the  marriage. 

Appellant  and  appellees  are  the  owners  of 
a  three  story  brick  building  between  Central 
Avenue  and  Valley  street  in  the  city  of  Hot 
Springs,  which  is  centrally  located  and  sub- 
stantially constructed.  The  ground  floor  is 
used  for  a  bank  and  other  business  purposes 
and  the  rooms  on  the  second  and  third  floors 
for  offices.  The  appellant  owns  the  north 
half  of  the  building  and  the  south  [509]  half 
belongs  to  appellees.  There  is  only  one  en- 
trance to  the  rooms  on  the  second  and  third 
floors,  which  is  a  stairway  from  the  outside 
of  the  building  on  Central  Avenue.  This 
stairway  and  the  lavatories  on  the  second 
and  third  floors  are  in  that  part  of  the  build- 
ing belonging  to  appellees  and  before  the  ex- 
ecution of  the  lease  sought  to  be  cancelled, 
appellant  had  been  paying  from  $25  to  $35 
a  month  for  the  privilege  of  the  use  of  the 
stairway  and  the  lavatories  by  his  tenants  in 
common  with  appellees. 

Appellant  and  his  brother,  Abner  L. 
Gaines,  the  father  of  appellees,  inherited  the 
lands  from  their  parents,  and  appellant  on 
the  28th  day  of  February,  1891,  conveyed  the 
lands  to  Lydia  A.  Gaines,  during  her  natural 
life,  or  so  long  as  she  remained  wife  of  her 
then  husband,  Abner  L.  Gaines,  and  upon 
her  death  or  separation'  from  Abner  L. 
Gaines,  or  marriage  after  his  death,  the  re- 
mainder to  Mary  Lydia  Gaines,  Alice  Au- 
gusta Gaines  and  all  other  children  that 
may  be  born  to  said  Abner  L.  and  Lydia 


Gmines,  the  fee  simple  title  m  said  property 
to  vest  and  rest  in  them  share  and  share 
alike.  Habendum,  ''To  have  and  to  hold  the 
same  unto  the  said  Lydia  A.  Gaines  and  her 
children  as  aforesaid  and  those  that  may 
hereafter  be  bom  during  the  marriage  of  said 
Abner  L.  Gaines  and  the  said  Lydia  A. 
Gaines,  and  unto  their  heirs  and  assigns 
forever,  with  all  appurtenances  thereunto 
belonging." 

On  the  31st  of  March,  1898,  the  two  chil- 
dren mentioned  in  the  deed  being  alive  and 
two  others  also  having  been  bom,  Abner  L. 
Gaines  was  appointed  guardian  of  the  four 
children  and  required  to  give  bond  in  the 
sum  of  $600.  On  April  5,  following,  he  filed 
a  petition  as  guardian,  asking  that  he  be 
authorized  and  empowered  to  join  with  the 
life  tenant  in  the  execution  of  a  lease  to  Al- 
bert B.  Gaines  for  the  use  of  said  stairwav 
and  lavatories  in  said  building  for  a  period 
of  ninety-nine  years,  for  a  consideration  of 
$1,000,  and  praying  that  the  court  designate 
what  part  of  the  consideration  should  be  paid 
to  his  wards.  The  court  determined  that 
$300  would  compensate  for  the  minors'  in- 
terest and  made  an  order  [510]  upon  the 
payment  of  that  sum  to  the  guardian  for 
their  use,  authorizing  him  to  join  with  the 
life-tenant  in  the  execution  of  the  lease,  for 
a  period  covering  the  life  of  the  building, 
but  not  to  exceed  fifty  years,  the  lease  being 
made ^  assignable.  This  order  was  made  on 
the  day  after  the  petition  was  filed,  and  the 
lease  executed  on  the  next  day  thereafter 
and  there  was  no  order  of  court  confirming 
the  execution  of  the  lease. 

The  petition  stated  the  age  of  the  life- 
tenant  and  her  expectancy  of  life  at  thirty- 
four  years. 

The  complaint  alleged  that  the  lease  was 
void  or  voidable  as  to  appellees,  they  being 
minors  at  the  time,  it  being  executed  by  their 
guardian  without  authority  and  because  it 
was  not  made  pursuant  to  the  statute,  and 
the  estate  being  a  contingent  remainder  was 
not  subject  to  disposition.  It  alleged  the 
death  of  their  mother  and  their  eldest  sister. 
Marie  Lydia,  without  heirs,  that  they  beeame 
the  owners  thereby  and  entitled  to  the  exclu- 
sive occupancy  and  possession.  That  the  rea- 
sonable value  of  the  easement  was  $360  a 
year,  and  prayed  a  cancellation  of  the  lease 
and  for  an  accounting  and  an  injunction 
against  appellant  from  further  using  the 
stairway,  etc. 

Appellant  answered,  claiming  the  right  to 
the  use  of  the  premises  under  the  lease  which 
he  alleged  was  properly  made  by  Abner  L. 
Gaines,  guardian  of  appellee  minors  and 
being  duly  authorized  by  the  probate  court 
to  execute  it,  and  that  he  had  paid  the 
consideration  fixed  by  the  court  in  ita  order 
and  was  entitled  to  the  use  of  the  stairway 
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«nd  l&yatories  under  the  lease,  a  copy  of 
iHiich  was  exhibited  with  the  answer. 

The  lease  was  executed  by  the  mother  of 
appellees,  the  liie-tenant,  and  their  father  as 
guardian,  and  recites  a  consideration  of  $1,- 
000,  which  was  acknowledged  received. 

The  answer  did  not  deny  the  alleged  rental 
value  of  the  easement  and  the  proof  upon 
that  point  tended  to  show  it  was  of  the 
value  of  $30  per  month.  The  chancellor  de- 
creed the  cancellation  of  the  lease  and  ren- 
dered a  judgment  for  three  years'  rent,  and 
from  the  decree  appellant  brings  this  appeal. 

Martin,  Wootton  d  Martin  for  appellant. 
James  E.  Hogue  for  appellees. 

[511]  KiBBT,  J.  {after  stating  the  facts), 
— Appellant  contends  that  appellees'  interest 
in  the  property  under  the  deed  of  conveyance 
was  a  vested  remainder,  and  that  the  pro- 
bate court  had  jurisdiction  to  authorize  the 
execution  of  the  lease  disposing  thereof, 
which  it  claims  was  executed  in  conformity 
to  law  and  is  a  valid  instrument. 

There  is  much  discussion  in  the  briefs  as 
to  whether  the  estate  of  the  minors  under 
the  conveyance  to  their  mother  and  them- 
selves consisted  of  a  vested  or  contingent 
remainder,  but  under  our  view  of  the  law, 
we  do  not  find  it  necessary  to  determine  this 
question.  The  mother  of  appellees  remained 
the  wife  of  their  father  until  her  death  and 
had  a  life-estate  in  the  property  coif^eyed. 
The  remainder  belonged  to  the  children  liv- 
ing, born  and  to  be  born  of  the  marriage, 
upon  the  termination  of  the  life-estate  and 
the  probate  court  attempted  to  dispose  there- 
of [512]  by  authorizing  their  guardian  to 
join  the  life- tenant  in  the  lease  to  appellant. 

Tlie  probate  court  has  power  to  authorize 
the  leasing  and  the  sale  of  lands  belonging 
to  minors  as  conferred  by  the  statute.  Sec- 
tion 3789,  Kirby's  Digest,  authorizes  the  an- 
nual renting  of  the  minors'  improved  lands, 
designating  the  procedure  to  be  followed  by 
the  guardian  and  giving  the  probate  court 
power  to  order  that  such  renting  may  be 
done  publicly  or  privately,  subject  to  the 
court's  or  judge's  approval. 

Section  3701  authorizes  the  guardian  to 
let  out  the  ward's  wild  or  unimproved  lands, 
under  the  direction  of  the  court,  on  improve- 
ment leases,  not  to  extend  more  than  two 
years  beyond  the  majority  of  the  ward. 

Section  3794  authorizes  the  leasing  or  sale 
of  the  minor's  lands  when  necessary  for  their 
proper  education,  and  section  3801  authorizes 
t^he  real  estate  of  the  minor,  "to  be  sold  or 
leased  and  the  proceeds  put  on  interest  or 
invested  in  productive  stocks  or  other  real 
estate"  when  it  appears  that  it  would  be  for 
the  benefit  of  the  ward,  upon  an  order  from 
the    probate    court,    directing    it.      Sections 
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3802  and  3803  of  Kirby's  Digest  are  section 
34  of  the  Act  of  April  22,  1873,  and  provide 
the  procedure  for  making  such  sale  or  lease 
of  the  land  for  investment  for  the  ward's 
benefit. 

Neither  the  petition  for,  nor  the  order  of 
the  court  authorizing  the  guardian  to  make 
the  lease  for  the  minors,  shows  that  it  was 
to  be  made  for  the  education  of  the  minors, 
according  to  their  means  or  the  investment 
of  the  proceeds  for  their  benefit  in  securities 
or  other  real  estate.  Under  said  section  3803, 
the  court  is  authorized,  upon  the  petition 
praying  therefor,  after  a  full  examination  of 
creditable  and  disinterested  witnesses,  when 
it  appears  that  it  would  be  for  the  benefit  of 
the  ward,  that  his  real  estate  should  be  sold 
or  leased  to  ''make  an  appropriate  order  for 
such  sale  or  lease  under  such  regulations 
and  conditions^  subject  to  the  provisions  of 
this  chapter  in  relation  to  the  sale  of  real 
estate  of  [513]  minors,  as  the  court  shall 
consider  suited  to  the  case,"  etc. 

The  law  regulating  the  sale  of  real  estate 
of  minors  requires  that  such  sales  be  re- 
ported to  and  approved  by  the  court  in  order 
to  their  validity.  (Section  3798,  Kirby'a  Di- 
gest) and  this  court  has  invariably  held 
such  sales,  if  not  confirmed  by  the  court, 
void.  Guynn  v.  McCauley,  32  Ark.  97;  Apel 
V.  Kelsey,  52  Ark.  341,  12  S.  W.  703,  20 
Am.  St.  Rep.  183;  Lumpkins  v.  Johnson,  61 
Ark.  80,  32  S.  W.  65;  Morrow  v.  James,  69 
Ark.  539,  64  S.  W.  269;  Harper  v.  Smith, 
89  Ark.  284,  116  8.  W.  674;  131  Am.  St.  Rep. 
93;  Collins  v.  Paepcke-Leicht  Lumber  Co.  74 
Ark.  81,  84  S.  W.  1044. 

Conceding  that  the  lease  was  attempted  to 
be  made  for  the  benefit  of  the  minors,  for  an 
investment,  the  court  was  authorized  to 
make  the  order  under  such  regulations  and 
conditions  as  it  should  consider  suited  to  the 
case,  subject  to  the  provisions  of  the  law  in 
relation  to  the  sale  of  the  real  estate  of  the 
minors,  which  require  such  sales  to  be  con- 
firmed. 

There  is  no  claim  that  there  was  any  re- 
port to  the  probate  court  of  the  lease  having 
been  made,  nor  approval  thereof  by  it,  but 
only  that  the  court  made  the  order  directing 
such  lease  and  prescribing  the  terms  and 
that  the  lease  was  in  fact  executed  in  ac- 
cordance with  the  order  authorizing  it,  which 
it  is  contended  was  in  effect  a  confirmation, 
if  confirmation  be  required  of  a  lease  of 
minor's  real  estate. 

We  db  not  agree  with  this  contention. 
When  the  sale  of  the  minor's  real  estate  is 
ordered  upon  the  terms  prescribed  by  the 
order  directing  it,  it  could  as  well  be  argued 
that  if  the  sale  was  effected  and  the  convey- 
ance made  in  accordance  with  the  prescribed 
terms,  that  it  was  a  sufficient  compliance 
with  the  law  requiring  confirmation.     The 
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lease  executed  amounted  to  a  sale  of  the  in- 
terest of  the  minors  in  this  valuable  real 
estate,  since  by  its  terms  it  disposed  of  the 
property  for  a  longer  time  than  the  average 
span  of  life,  and  for  a  consideration  smaller 
than  the  annual  rental  value  thereof.  There 
was  not  a  substantial  compliance  with  the 
law  in  the  making  of  the  lease,  or  the  sale 
of  the  minor's  interest,  and  same  [514]  was 
void,  and  the  court  did  not  err  in  cancelling 
it.  Mobbs  y.  Millard,  106  Ark.  563,  153  6. 
VV.  821. 

The  answer  did  not  deny  that  the  rental 
value  of  the  right  to  the  use  in  common  of 
the  stairway  and  lavatories  in  the  building 
belonging  to  the  minors  was  not  of  the  value 
of  $30  per  month  as  alleged  in  the  complaint, 
and  the  proof  introduced  was  sufficient  to 
sustain  tiie  finding  upon  that  point  in  any 
event. 

There  being  do  prejudicial  error  in  the 
record,  the  judgment  is  affirmed. 


NOTE. 

Power   of   Guardian    to    Iioase   Ward's 

Real  Efltate. 

General  Guardian: 

In  Absence  of  Statute  Requiring  Appli- 
cation to  Court: 
General  Rule,  1256. 
Limitations  of  Rule,  1257. 
Under  Statute  Requiring  Application  to 
Court,  1258. 
Guardian  in  Socage,  1259. 
Guardian  by  Nature  or  for  Nurture,  1259. 


Oeneral  Guardian. 

In  Absencb  of  Statute  Requibing  Applica- 
tion TO  Court. 

Oeneral  Rule, 

Generally  it  has  been  held,  in  the  absence 
of  a  statute  requiring  an  application  to  be 
made  for  leave  to  lease,  that  the  power  is 
vested  in  a  general  guardian  to  lease  the 
real  estate  of  his  ward  on  fair  and  reasonable 
terms  without  seeking  the  consent  or  ap- 
provi^l  of  the  court.  The  only  apparent  rea- 
son for  the  rule  is  that  since  for  the  benefit 
of  the  ward  a  guardian  should  make  an  es- 
tate productive  of  revenue  if  possible,  as  an 
incident  to  that  duty  he  should  have  the 
power  to  make  leases. 

Canada. — CTarke  v.  MacDonell,  20  Ont.  664. 
See  also  Collins  v.  Martin»  41  U.  C.  Q.  B. 
602.  Compare  Townsley  v.  Neil,  10  Grant 
Ch.  (U.  C.)  72;  Switzer  v.  McMillan,  23 
Grant  Ch.   (U.  C.)   538. 


United  States. — Bettes  v.  Brower,  184  Fed. 
342.  See  aleo  Ronald  v.  Barkley,  1  Brock. 
366,  20  Fed.  Cas.  No.  12,031. 

California. — Whyler  v.  Van  Tiger,  14  Pac. 
848. 

HawaU. — Nawahi  v.  Hakalau  Plantation 
Co.  14  Hawaii  400. 

« 

Maine. — See  Hutchins  v.  Dresser,  26  Me. 
76. 

Maryland. — ^Magruder  v.  Peter,  4  Gill  &  J 
323  (lease  to  try  title  by  ejectment). 

Ma88achu9eits. — Granby  ▼.  Amherst,  7 
Mass.  1. 

Missouri. — Richardson  y.  Richardson,  49 
Mo.  29. 

Nebraska. — Jackson  v.  CRorke,  71  Neb. 
418,  93  N.  W.  1068. 

New  Jersey. — ^Van  Doren  v.  Everitt,  5  N. 
J.  L.  460,  8  Am.  Dec.  615;  Snook  v.  Sutton, 
10  N.  J.  L.  133. 

New  Yorik.^Thacker  v.  Henderson,  63  Barb. 
271;  People  v.  Ingersoll,  20  Hun  316:  In  re 
Stafford,  3  Misc.  106,  22  N.  Y.  S.  706;  Gal- 
lagher V.  David  Stevenson  Brewing  Co.  13 
Misc.  40,  34  N.  Y.  S.  94.  See  also  Pond  ▼. 
Curtiss,  7  Wend.  46. 

North  Carolina. — Perry  v.  Perry,  127  N.  C. 
23,  37  S.  E.  71. 

Pennsylvania. — Hughes'  Minors'  Appeal, 
53  Pa.  St.  500.  See  also  Stoughton's  Appeal, 
88  Pa.  St.  198. 

Virginia. — ^Ross  v.  Gill,  1  Wash.  87;  Ross 
V.  Gill,  4  Call  260.  See  also  Truss  v.  Old, 
6  Ralid.  556,  18  Am.  Dec.  748. 

West  Virginia. — Windon  v.  Stewart,  43  W. 
Va.  711,  28  S.  E.  776. 

In  some  jurisdictions  the  power  of  a  gen- 
eral guardian  to  make  a  lease  without  appli- 
cation to  the  court  has  been  expressly  con- 
ferred by  statute.  Palmer  v.  Cheseboro,  55 
Conn.  114,  10  Atl.  608  (holding  that  statute 
makes  it  guardian's  duty  to  lease) ;  Cumber- 
land Pipe  Line  Co.  v.  Howard,  100  S.  W.  270, 
30  Ky.  L.  Rep.  1179;  Globe  Soap  Co.  v. 
Louisville,  etc.  Ry.  27  Ohio  Cir.  Ct.  Rep. 
759  (lease  for  term  not  exceeding  three 
years;  as  to  lease  for  longer  term,  see  infra, 
the  subdivision  Under  Statute  Requiring 
Application  to  Court) ;  Rogers  v.  Har- 
ris (Tex.)  171  S.  W.  809.  See  also  Huff 
V.  Walker,  1  Ind.  193;  Fidelity  Trust  Co. 
V.  Rudtloff  (Ky.)  89  S.  W.  119;  Sawyers  v. 
Zachery,  1  Head  (Tenn.)  21;  Graham  ▼. 
Chatoque  Bank,  6  B.  Mon.   (Ky.)  45. 

The  lease,  it  has  been  held,  may  be  made 
in  the  name  of  the  guardian  and  rights  ac- 
cruing thereunder  may  likewise  be  enforced 
in  his  name.  Whyler  v.  Van  Tiger  (Cal.) 
14  Pac.  846;  Pond  v.  Curtiss,  7  Wend.  (N. 
Y.)  45.  See  also  Hutchins  v.  Dresser.  26 
Me.  76.  Compare  Collins  v.  Martin,  41  U. 
C.  Q.  B.  602,  holding  to  the  contrary  for 
the  reason  that  the  legal  estate,  right  and 
title  are  yeisted  in  the  infant  and  are  not 
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by  letters  of  guardianship  transferred  to  the 
guardian  during  his  term  of  office. 

The  renting  may  be  private  as  well  as 
public.  Window  v.  Stewart,  43  W.  Va.  711, 
28  S.  £.  776.  See  also  Rogers  y.  Harris 
(Tex.)   171  S.  W.  809. 

Limitations  of  Rule. 

Tlie  power  of  a  general  guardian  to  make 
a  lease  does  not  authorize  the  extension  of 
the  term  thereof  so  as  to  be  binding  on  the 
ward  beyond  the  duration  of  the  guardian- 
ship or  the  period  of  infancy.  A  lease  so 
extended  has  been  held  to  be  voidable  at  the 
election  of  the  ward  himself  where  he  has 
reached  majority,  or  by  a  succeeding  guardian 
in  cases  where  the  ward  has  not  attained 
majority.  Xawalii  v.  Hakalau  Plantation  Co. 
14  Hawaii  460;  Jackson  v.  0*Rorke,  71  Neb, 
418,  98  N.  W.  1068;  Van  Doren  v.  Everitt, 

5  N.  J.  L.  460,  8  Am.  Dec.  615;  Snook  v. 
Sutton,  10  N.  J.  L.  133;  People  v.  Ingersoll, 
20  Hun  (X.  Y.)  316;  Putnam  v.  Ritchie,  6 
Paige  (N.  Y.)  390;  In  re  Stafford,  3  Misc. 
106,  22  N.  Y.  S.  706;  Globe  Soap  Co.  v. 
Louisville,  etc.  Ry.  27  Ohio  Cir.  Ct.  Rep. 
759  (under  statute  allowing  lease  for  term 
not  exceeding  three  years  without  applica- 
tion to  court) ;  Clarke  v.  MacDonell,  20  Ont. 
564;  Collins  v.  Martin,  41  U.  C.  Q.  B.  602. 
See  also  Pond  v.  Curtiss,  7  Wend.  (N.  Y.) 
45:  Sawyers  v.  Zachery,  1  Head  (Tenn.)  21; 
Rogers  v.  Harris  (Tex.)  171  S.  W.  809;  Rosa 
v.  Gill,  4  Call  (Va.)  250  (holding  lease  to 
l>e  absolutely  void).  Compare  the  Oklahoma 
cases  cited  in  the  following  subdivision  of 
tins  note.  Thus  in  Snook  v.  Sutton,  10  N. 
J.  L.  133,  it  was  held  that  a  lease  made  for 
a  term  extending  beyond  the  date  when  the 
ward  attained  the  age  of  fourteen,  at  which 
time  the  guardianship  ceased  if  the  ward 
chose  to  select  another  to  fill  that  position, 
was  voidable.    And  in  Van  I>oren  v.  Everitt, 

6  N.  J.  L.  460,  8  Am.  Dec.  615,  the  court, 
speaking  with  reference  to  a  lease  to  extend 
beyond  the  date  when  the  age  of  twenty-one 
years  should  be  reached  by  the  ward,  said: 
"Such  guardian  [general]  .  ...  not  hav- 
ing a  bare  authority  only,  but  also  an  inter- 
est in  Uie  land,  he  may  make  leases  thereof 
as  any  other  having  interest  may  do;  and 
if  he  make  a  lease  to  continue  beyond  his 
guardianship,  it  is  not  absolutely  void  upon 
the  infant  coming  of  age,  but  voidable  only. 
And  consequently  the  infant  may  at  that 
time,  either  affirm  the  lease  or  avoid  it  at 
his  pleasure."  In  Nawahi  v.  Hakalau  Plan- 
tation Co.  14  Hawaii  460,  the  court  said: 
''It  is  true  that  a  guardian  cannot  lease  the 
ward's  land  for  a  period  beyond  his  minority, 
that  is,  so  as  to  bind  the  ward,  and  that  the 
excess  beyond  that  time  is  void — at  the  op- 
tion of  the  wardv    In  other  words  the  lease 


is  binding  on  the  lessee  after  that  time  un- 
less the  ward  terminates  it  and  it  may  be 
ratified  or  disaffirmed  by  the  ward  at  his 
option.     It  is  not  absolutely  void  as  to  the 
excess,   that   is,  null   for  all   purposes   and 
incapable  of  ratification.    It  is  merely  void- 
able even  as  to  the  ward  and  not  voidable 
at  all  by  the  lessee."    In  Jackson  v,  0*Rorke, 
71  Neb.   418,  98  N.  W.   1068,  it  was  said: 
"The  next  question  arising  is,  what,  if  any, 
right  Minnie  Jackson  O'Rorke  had  to  lease 
the  lands  of  her  intestate  as  guardian  of  the 
minor  heirs.     With  reference  to  this  right, 
it  is  well  established  that  a  guardian  may 
lease  the  ward's  lands   during  the  term  of 
his  guardianship,  but  that  any  excess  in  such 
a  lease,  beyond   such   term  will  be  void  at 
the  election  of  the  ward  on  coming  of  age:" 
In  the  case  of  In  re  Stafford,  3  Misc.  106, 
22  N.  Y.  S.  706,  the  court  said:     "The  pres- 
ent general  guardian  had  the  power  to  dis- 
affirm the  lease  made  by  the  preceding  guard- 
ian, and  to  make  a  new  lease ;  for  a  guardian 
may  lease  for  a  time  as  long  as  he  continues 
guardian,  or  for  any  number  of  years  within 
the  minority  of  the  infant,  subject  to  being 
defeated  by  another  guardian  being  appoint- 
ed pursuant  to  the  statute.     Such  lease  is 
voidable  by  the  new  guardian."    In  Fidelity 
Trust  Co.  V.  Rudtloff   (Ky.)    89  S.  W.  119, 
and  Cumberland  Pipe  Line  Co.  v.  Howard, 
100  S.  W.  270,  30  Ky.  L.  Rep.  1179,  refer- 
ence was   made   to   a  statute   in   Kentucky 
providing  that  a  guardian   may   lease   any 
real  estate  of  his  ward  until  the  ward  shall 
arrive  at  full  age;   but  that  no  such  lease 
shall  be  made  for  a  longer  term  than  seven 
years. 

A  general  guardian,  while  ordinarily  hav- 
ing tho  power  to  make  leases  of  real  prop- 
erty, cannot  without  the  approval  of  a  court 
make  leases  of  land  with  the  privilege  of 
taking  therefrom  petroleum  oil  and  natural 
gas,  for  such  minerals  are  of  the  corpus  of 
the  estate  and  the  giving  of  such  privileges 
constitutes  a  sale  of  land.  Stoughton's  Ap- 
peal, 88  Pa.  St.  198;  Wilson  v.  Youst,  43 
W.  Va.  826,  28  S.  E.  781,  39  L.R.A.  292; 
Haskell  v.  Sutton,  63  W.  Va.  206,  44  S.  E. 
533.  See  also  South  Penn.  Oil  Co.  v.  Mc- 
Intire,  44  W.  Va.  296,  28  S.  E.  922.  Com- 
pare the  Oklahoma  cases  cited  in  the  follow- 
ing subdivision  of  this  note.  Thus  in  Has- 
kell V.  Sutton,  supra,  the  court  quoted  with 
approval  from  South  Penn.  Oil  Co.  v.  Mc- 
Intire,  44  W.  Va.  305,  28  S.  E.  922,  the  fol- 
lowing: "Petroleum  oil,  as  it  is  found  in 
the  crevices  of  the  roc^,  is  part  of  the  realty, 
and  embraced  in  the  comprehensive  idea 
which  the  law  attaches  to  the  word  'land.' 
The  only  manner  in  which  a  guardian  can 
lease  or  sell  the  Isjid  of  his  ward  for  the 
purpose  of  its  development,  or  any  other 
purpose,  is  in  the  manner  prescribed  by  stat- 
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ute,  under  a  decree  of  the  court.  A  guardian 
has  ordinarily  power  to  lease  any  of  his 
ward's  property  of  such  character  as  makes 
it  the  subject  of  a  lease;  but,  without  ap- 
proval of  the  orphan's  court,  he  cannot  dis- 
pose of  any  part  of  the  realty.  Oil  is  a 
mineral,  and  being  a  mineral,  is  part  of  the 
realty ;  and  a  guardian  cannot  lease  the  land 
of  his  ward  for  the  purpose  of  its  develop- 
ment, as  it  would,  in  effect,  be  the  grant  of 
a  part  of  the  corpus  of  the  estate  of  Ms 
ward." 

Undeb  Statdtb  Requihing  Application  to 

Court. 

In  certain  jurisdictions  it  has  been  pro- 
vided by  statute  that  a  guardian  may  make 
leases  of  real  property  on  application  to  and 
approval  by  the  proper  court.  Anstey  v. 
Hobson,  1  Smale  &  G.  (Eng.)  605;  Beau- 
champ  V.  Bertig,  90  Ark.  351,  119  S.  W.  75, 
23  L.R.A.(N.S.)  669;  Webster  v.  Couley,  46 
111.  13,  92  Am.  Dec.  234;  Field  v.  Herrick, 
6  111.  App.  54,  affirmed  101  111.  110;  Alexan- 
der V.  Buffington,  66  la.  360,  23  N.  W.  754; 
Huston  V.  Cobleigh,  29  Okla.  793,  119  Pac. 
416;  Duff  V.  Keaton,  33  Okla.  92,  124  Pac. 
291,  42  L.R.A.(KS.)  172;  Cowles  v.  Lee, 
35  Okla.  159,  128  Pac.  688;  Fisher  v.  Mc- 
Keemie,  43  Okla.  577,  143  Pac  850.  And  see 
the  reported  case.  See  also  Heisen  v.  Heisen, 
145  HI.  658,  34  N.  E.  597,  21  L.R.A.  434; 
Bates  V.  Dunham,  58  la.  308,  12  N.  VV. 
309;  Charles  v.  Witt,  88  Elan.  484,  129 
Pac.  140.  Compare  Roe  v.  Hodgson,  2  Wils. 
0.  PI.  [Eng.]  129,  135  (no  statute  referred 
to).  In  Globe  Soap  Co.  v.  Louisville,  27 
Ohio  Cir.  Ct.  Rep.  759,  while  the  lease  in 
question  was  sustained  under  a  statutory 
provision  giving  a  guardian  the  power  with- 
out application  to  make  leases  for  three 
years,  if  not  extending  beyond  the  minority 
of  the  ward,  reference  was  made  to  a  statute 
authorizing  leases  for  a  period  not  exceeding 
fifteen  years  if  approved  on  application. 

Where  statutes  requiring  an  application 
for  leave  to  lease  are  in  force  they  have  gen- 
erally been  construed  to  inhibit  by  implica- 
tion the  leasing  of  real  properly  except  on  sub- 
stantial compliance  with  the  terms  thereof. 
Alexander  v.  BuflSngton,  66  la.  360,  23  N.  W. 
754;  Charles  v.  Witt,  88  Kan.  484,  129  Pac. 
140.  See  also  Fisher  v.  McKeemie,  43  Okla. 
577,  143  Pac.  850.  And  see  the  reported  case 
wherein  a  lease  although  authorized  to  be 
made  by  the  court  is  declared  to  be  invalid 
because  it  had  not  subsequently  had  the 
confirmation  of  the  court.  But  in  Norton  v. 
Stroud  State  Bank,  17  Okla.  295,  87  Pac. 
848,  it  was  held  that  the  assignee  of  a  lease 
entered  into  by  the  guardian  and  the  as- 
signor without  the  order  or  approval  of  the 
proper  court  could  not  raise  the  question  of 


the  validity  of  the  lease  in  an  action  on  a 
note  given  as  consideration  for  the  assign- 
ment thereof.  And  in  Field  v.  Herrick,  101 
111.  Ill,  wherein  there  was  involved  a  stat- 
ute declaring  that  a  guardian  mi^t  lease 
the  real  estate  of  the  ward  on  such  terms 
and  for  such  length  of  time,  not  exceeding 
beyond  the  majority  of  the  ward,  as  the 
county  court  should  approve,  it  was  held  that 
a  lease  made  by  a  guardian  without  the 
approval  of  the  court  was  not  void  but  void- 
able merely,  and  binding  until  the  court 
should  examine  it  and  refuse  approval. 

Where  no  limitation  is  fixed  by  statute  the 
courts  have  generally  held  that  it  is  im- 
pliedly intended  that  the  term  of  the  lease 
entered  into  by  leave  of  court  may  extend 
beyond  the  minority  of  the  ward.  The  prime 
consideration  should  be  the  welfare  of  the 
ward's  estate.  Beauchamp  v.  Bertig,  90  Ark. 
351,  119  S.  W.  76,  23  L.R.A.  (N.S.)  659; 
Huston  V.  Cobleigh,  29  Okla.  793,  119  Pac. 
416;  Cowles  V.  Lee,  35  Okla.  159,  128  Pac. 
688;  Anstey  v.  Hobson,  1  Smale  G.  (Eng.) 
506.  Thus  in  Beauchamp  v.  Bertig,  supra, 
it  was  said:  '^The  best  interest  of  the  estate 
of  the  minor  is  the  prime  and  only  considera- 
tion, and  that  seems  to  be  the  only  limit  to 
his  discretion  within  the  statutory  provi- 
sions. Complying  with  these,  the  intention 
of  the  law  makers  was  to  give  the  probate 
courts  plenary  power  in  the  premises.  Hence 
the  lease  made  by  order  of  the  court  was 
valid,  although  it  was  to  continue  beyond 
the  minority  of  the  infants." 

Under  the  authority  of  the  constitution 
and  statutes  of  Oklahoma  it  has  been  held 
that  a  general  guardian  with  the  approval 
of  the  proper  county  court  exercising  probate 
jurisdiction  may  lease  oil  and  gas  lands  with 
the  privilege  of  taking  those  minerals  there- 
from for  a  term  of  years  extending  beyond 
the  minority  of  the  ward.  Mallen  v.  Ruth 
Oil  Co.  231  Fed.  845,  146  C.  C.  A.  41  (apply- 
ing Oklahoma  statute) ;  Duff  v.  Keaton,  33 
Okla.  92,  124  Pac.  291;  Cabin  Valley  Min. 
Co.  V.  Hall  (Okla.)  165  Pac.  570.  In  Mallen 
V.  Ruth  Oil  Co.  supra,  the  following  from 
the  opinion  of  the  district  judge,  whose  de- 
cision was  affirmed,  was  quoted  with  ap- 
proval: **It  is  a  matter  of  common  knowl- 
edge that  in  the  development  of  the  oil 
business  new  territory  is  constantly  being 
proven.  Wlien  a  paying  well  is  brought  in 
in  new  territory,  the  rush  for  leases  is  very 
like  the  rush  for  claims  in  a  new  mining 
camp.  Frequently  the  largest  bonuses  and 
the  best  terms  are  procured  during  the  first 
fiush  of  the  excitement.  But  suppose  that  in 
such  a  case  the  ward's  land  is  in  the  midst 
of  the  most  desirable  territory,  but  he  is  say 
nineteen  or  twenty  years  old,  so  that,  if  the 
court  and  the  guardian  may  not  make  and 
approve   a   lease   beyond   his  minority,   it* 
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temiB  can  only  be  one  or  two  years  aa  the 
eaee  may  be.  His  neigbbors  adjoining  may 
lease  for  ten,  fifteen,  or  twenty  years,  and 
so  mneh  longer  as  oil  and  gas  may  be  found 
in  paying  quantities.  It  is  obvious  that  the 
purchasers  of  such  leases  would  give  vastly 
more  for  the  long-term  leases  than  the  one 
running  only  for  one  or  two  years.  It  might 
reasonably  happen  that  this  handicap  against 
the  leasing  of  the  ward's  land  would  make 
it  impossible  to  effect  any  lease  at  all,  and 
that  immediate  development  on  adjoining 
tracts  would  result  in  serious  drainage  of 
the  land,  which,  during  a  year  or  two,  might 
practically  ruin  it  as  an  oil  and  gas  prop- 
erty and  thus  divest  it  of  the  greatest  ele- 
ment of  value  it  contains,  and  leave  to  the 
ward,  when  he  reaches  majority,  the  mere 
shell.  Now,  in  a  case  of  this  kind,  a  most 
important  feature  of  business  appertaining 
to  the  estate  of  the  ward  is  the  disposition 
of  his  land  for  oil  and  gas  purposes  to  the 
very  best  advantage.  The  ward,  by  rea- 
son of  his  disability  of  minority,  cannot  act. 
It  is  for  this  reason  that  the  county  court 
is  authorized  to  act  for  him,"  and  the 
court  added :  "To  enforce  the  rule  contended 
for  by  the  plaintiffs  in  error  in  this  case, 
that  a  guardian  of  a  minor  has  no  power 
to  lease  oil  or  gas  properties  for  terms  ex- 
tending beyond  the  minority  of  the  minor, 
might  in  many  cases  deprive  the  ward  of 
the  substantial  advantage  of  the  ownership 
by  him  of  land  bearing  oil  and  gas.  It  may 
be,  on  account  of  its  fugitive  character,  en- 
tirely dissipated  or  drained  from  his  land 
before  he  reaches  the  age  of  majority,  or  it 
may  be,  as  suggested  by  the  district  judge, 
impracticable  to  make  leases  for  the  short 
period  of  minority  only.  .  .  .  We  think 
the  language  and  necessary  intendment  of 
the  provisions  of  the  constitution  and  stat- 
utes of  Oklahoma,  taken  singly  or  all  to- 
gether, make  it  clear  that  a  guardian's  lease, 
made  with  the  approval  of  the  county  court, 
demising  oil  and  gas  land  of  his  ward  for 
a  term  extending  beyond  his  minority,  and 
even  'so  long  thereafter  as  oil  or  gas  is 
found  on  said  premises  in  paying  quanti- 
ties,' is  valid."  In  Ardizzonne  v.  Archer 
(Okla.)  160  Pac.  446,  it  was  held  that  after 
a  lease  of  that  character  is  made  with  the 
court's  approval  a  guardian  alone  is  abso- 
lutely without  power  to  change  or  modify 
the  terms  of  the  lease  or  bind  the  ward  by 
his  statements  in  regard  to  what  the  terms 
of  the  lease  were  or  should  be. 

OtMrdian  in  Socage, 

A  guardian  in  socage  having  the  posses- 
sion and  disposition  of  his  ward's  estate, 
has  the  power  to  lease  tha  same.  Sliopland 
V.  Ryoler,  Cro.  Jac.    (Eng,)    j55,  98;   Byrne 
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V.  Van  Hoesen,  6  Johns.  (N.  Y.)  66;  Thaek- 
er  V.  Henderson,  63  Barb.  (N.  Y.)  271; 
Emerson  v.  Spicer,  46  N.  Y.  694;  Gallagher 
Y.  David  Stevenson  Brewing  Co.  13  Misc.  40, 
34  N.  Y.  94;  Truss  v.  Old,  6  Rand.  (Va.) 
556,  18  Am.  Sec.  743.  See  also  Rex  v.  Sut- 
ton, 3  Ad.  k  El.  597,  30  £.  C.  L.  168;  Doran 
V.  Reid,  13  U.  C.  C.  P.  393;  Beauchamp  v. 
Bertig,  90  Ark.  351,  119  S.  W.  75,  23  L.R.A. 
(N.S.)  659;  Hutchins  v.  Dresser,  26  Me. 
76;  Snook  v.  Sutton,  10  N.  J.  L.  133;  Field 
V.  Schieflfelin,  7  Johns.  Ch.  (N.  Y.)  150,  11 
Am.  Dec.  441. 

But  since  a  guardianship  of  that  char- 
acter is  limited  to  the  period  until  the  in- 
fant reaches  the  age  of  fourteen,  except 
where  it  has  been  held  that  he  continues  as 
guardian  after  that  time  in  the  absence  of 
the  appointment  of  another  to  succeed  him, 
the  view  seems  to  have  been  taken  general- 
ly that  a  lease  in  excess  of  the  term 
up  until  the  ward  becomes  fourteen  or  in 
any  case  to  extend  beyond  the  period  of 
guardianship  is  not  binding  on  the  ward  as 
to  the  excess  term.  Rex  v.  Sutton,  3  Ad. 
&  El.  597,  30  E.  C.  L.  168;  Wade  v.  Baker, 
1  Ld.  Raym.  (Eng.)  181;  Snook  v.  Sutton, 
10  N.  J.  L.  133;  Putnam  v.  Ritchie,  6  Paige 
(N.  Y.)  390;  Emerson  v,  Spicer,  46  N.  Y. 
594.  In  Doran  v.  Reid,  13  U.  C.  C.  P,  393, 
the  view  was  expressed  that  a  lease  was  ab- 
solutely void '  as  to  any  period  beyond  the 
time  the  infant  attained  the  age  of  fourteen. 

The  lease  may  be  made  in  the  name  of 
the  guardian  in  socage.  Thacker  v.  Hen- 
derson, 63  Barb.  271.  See  also  Beauchamp 
V.  Bertig,  90  Ark,  351,  119  S.  W.  76,  23 
L.R.A.(N.S.)  659;  Millet  v.  Stoneham,  26 
Me.  78;  Field  v.  Schieffelin,  7  Johns.  Ch. 
(N.  Y.)  160,  11  Am.  Deo.  441. 

y 

Guardian  hy  Nature  or  for  Nurture. 

A  natural  guardian  has  no  power  to  lease 
the  lands  of  his  ward  except  under  the  direc- 
tion of  the  court.  That  view  has  been  taken 
for  the  reason  that  a  guardianship  of  that 
character  extends  no  farther  than  the  cus- 
todv  of  the  nerson  of  the  ward.  Indian  Land, 
etc.  Co.  v.  Shoenfelt,  5  Indian  Ter.  41,  79 
S.  W.  134;  Pilgrim  v.  Mr.  Intosh,  7  Indian 
Ter.  623,  104  S.  W.  858;  May  v.  Calder,  2 
Mass.  55 ;  Darby  v.  Anderson,  1  Nott  &  McO. 
(S.  C.)  369.  In  May  v.  Calder,  supra,  the 
court  said:  "The  question  is,  whether  the 
father,  as  natural  guardian  of  an  infant, 
has  authority  to  make  a  lease  of  the  in- 
fant's land.  Having  conferred  together,  and 
examined  authorities  which  have  been  cited 
at  the  bar,  we  are  unanimously  of  opinion 
that  he  has  no  such  authority,  and  especial- 
ly considering  the  provisions  of  our  statute 
respecting  guardians,  which  require  them  to 
give  bonds,   etc."     ]3ut  in,  Capps  v.  Hens- 
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ley,  23  Okla.  311,  100  Pac.  615,  a  lease  made 
by  a  father  as  natural  guardian  was  held  to 
have  been  ratified  by  him  when,  after  the 
ward's  death,  he  as  sole  heir  accepted  money 
for  rent  under  the  lease. 

A  guardian  for  nurture  being  entrusted 
only  with  the  care  of  the  person  and  educa- 
tion of  the  infant  during  the  period  of  guard- 
ianship, is  without  power  to  lease  the  real 
estate  of  the  ward.  Ross  v.  Cobb,  9  Yerg. 
(Tenn.)  463.  In  Pigot  v.  Garnish,  Cro. 
Eliz.  (Eng.)  678,  734,  it  was  held  that  a 
guardian  for  nurture  authorized  to  "receiy^, 
set,  and  let"  for  his  ward,  while  having  power 
to  make  a  lease  at  will  could  not  make  a 
lease  for  years. 


REAMS 

V. 

COOLET. 

California  Supreme  Court — October  5,  1915. 
171  Cat.  150;  152  Poo.  993. 


Municipal    Oontraets    -*    Necessity    of 
Competitive  Bidding. 

Pol.  Code,  §  1617,  subd.  22,  makes  it  the 
duty  of  boards  of  trustees  of  school  districts 
to  let  all  contracts  involving  an  expenditure 
of  more  than  $200  for  work  to  be  done  or 
materials  or  supplies  to  be  furnished  to  the 
lowest  responsible  bidder  and  for  the  purpose 
of  securing  bids  to  publish  a  notice  calling 
for  bids.  A  board  of  trustees  adopted  plans 
for  a  school  building,  which  the  superintend- 
ent o|  schools  refused  to  approve  unless  cer- 
tain plastering  was  omitted.  Such  work 
was  eliminated  and  a  contract  entered  into, 
the  contractor's  bid  being  modified  by  making 
a  proper  deduction  for  the  plastering  and 
certain  other  work.  The  board,  however, 
later  determined  to  have  the  plastering  done, 
and  und^r  an  arrangement  with  the  con- 
tractor contracted  with  plaintiff  to  do  the 
work;  the  price  being  reached  by  taking  the 
price  for  which  the  contractors  would  have 
done  the  work  under  their  total  bid  and. de- 
creasing that  by  several  hundred  dollars. 
Held  that,  the  cost  having  amounted  to  more 
than  $200,  the  contract  should  have  been  let 
aa  required  by  the  code,  and  it  was  no  an- 
swer to  this  objection  that  the  original  speci- 
fications upon  which  the  contractor's  bid  was 
made  included  the  plastering,  and  hence 
the  contract  with  plaintiff  was  invalid.       /  . 

Implied  Liability  •*  Under  Oontvaot  In^ 
Valid  for  Failmre  to  Beqniro  Bids* 

Where  a  board  of  trustees  of  a  school  disr 
trict  let  a  contract  for  work  on  a  school  house 
without  advertising  for  bids  as  required  by 
Pol.  Code,  §  1617.  subd.  22,  the  school  dis- 


trict was  not  liable  to  the  contractor  on  a 
quantum  meruit,  since,  while  a  school  board 
may  under  some  circumstances  be  liable  upon 
an  implied  contract  for  benefits  received  by 
it,  this  implied  liability  arises  only  where 
the  board  has  general  power  to  contract  with 
reference  to  a  subject-matter,  but  the  express 
contract  which  it  is  assumed  to  enter  into  is 
rendered  invalid  for  somie  mere  irregularity 
or  some  invalidity  in  its  execution,  and  it 
does  not  arise  where  the  express  contract 
is  invalid  because  a  statute  prescribes  the 
only  method  in  which  a  valid  contract  can 
be  made,  and  the  adoption  of  such  mode  is 
a  jurisdictional  prerequisite  to  the  exercise 
of  the  power  to  contract  at  all. 
[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Imperial 
county:     Cole,  Judge. 

Action  by  W.  A.  Reams,  plaintiff,  against 
L.  E.  Cooley,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.     Affisued. 


Conkling  d  Brown  for  appellant. 
PhU  D.   Swing  and  /.  B»   Larew  for 
spondent. 


[161]  LoBiOAN,  J. — ^A  further  hearing  in 
this  court  was  ordered,  in  the  above  cause 
after  a  judgment  in  the  district  court  of 
appeal  for  the  second  appellate  district  af- 
firming the  judgment  of  the  superior  court. 

Appellant  sought  by  a  writ  of  mandate 
to  compel  the  respondent,  as  superintendent 
of  schools  of  Imperial  County,  to  approve 
and  allow  a  warrant  for  $531,  drawn  in  his 
favor  by  the  board  of  trustees  of  the  Cen- 
tral Union  High  School  district  of  that 
county.  Tlie  amount  of  this  warrant  was 
intended  to  cover  the  cost  of  certain  out- 
side plaster  work  done  by  appellant  on  the 
high  school  building. 

It  appears  from  the  findings  of  fact  made 
by  the  trial  court  that  the  high  school 
board  had  adopted  plans  for  a  school  build- 
ing; that  the  superintendent  of  sdiools  re- 
fused to  approve  the  plans  unless  certain 
of  the  work  mentioned  in  the  specifications 
be  omitted,  which  included,  as  described 
therein,  "plaster  on  the  brick  and  cement 
walls."  This  latter  work  was  eliminated 
from  the  contract  then  entered  into,  the  con- 
tractor agreeing  to  construct  the  building  for 
six  thousand  one  hundred  dollars.  The  board 
of  trustees,  however,  before  the  building  was 
completed  determined  to  have  the  work  of 
plastering  the  brick  walls  done.  Appellant 
Mas  employed  to  do  so  under  «in  arrange- 
ment between  the  trustees  and  the  original 
contractor  and  the  warrant  Which  respond- 
ent, the  school  superintendent,  refused  to 
approve,  represented  this  work  which  appel- 
lant performed. 
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Tlie  principal  ground  upon  which  the  re- 
spondent refused  to  approve  the  warrant 
was  that  it  was  not  legally  issued,  being 
for  work  performed  under  a  contract  not 
awarded  as  a  result  of  competitive  bidding. 

In  disposing  of  this  point,  the  district 
court  of  appeal,  in  an  opinion  written  hy 
Justice  James,  said: 

''As  to  whether  competitive  bids  ahouM 
have  been  called  for  as  a  preliminary  to  con- 
tracting for  the  plastering  work,  must  be 
decided  upon  an  examination  of  the  pro* 
visions  of  sections  1617  and  1074  of  the  Po- 
litical Code.  The  objections  made  by  re- 
spondent, that  bids  should  have  been  first 
advertised  for,  is  not  answered  when  appel- 
lant says  that  this  work  was  included  with- 
in the  original  specifications  upon  which  the 
contractor's  bid  for  the  constructioii  of  the 
building  was  made.  This  bid  wad  modified 
by  the  making  of  a  certain  deduction  there- 
from, which  Included  the  plastering  and  some 
other  work,  and  the  [152]  contract  as  finally 
entered  into  was  a  different  one  from  that 
upon  whicli  the  bids  had  been  made.  This 
left  the  matter  of  the  plastering,  etc.,  to  be 
done  under  a  separate  contract,  as  the  board 
finally  decided  that  it  should  be  done.  It  is 
admitted  that  no  competitive  bids  were  asked 
upon  the  plastering  work  alone,  but  that 
the  contract  for  the  work  was  made  by 
taking  as  a  basis  the  price  for  which  the  con- 
tractors on  the  building  would  have  done  it 
under  their  total  bid,  and  decreasing  that 
amount  by  several  hundred  dollars.  The 
powers  and  duties  of  boards  of  trustees  6f 
union  high  school  districts  are  the  same  as 
those  of  boards  of  trustees  of  school  districts, 
except  where  expressly  changed  by  the  pro- 
visions of  section  1674  of  the  Political  Code. 
In  the  latter  section  authority  is  given  to 
such  trustees  to  erect  or  lease  school  build- 
ings, but  the  method  to  be  pursued  by  them 
in  the  letting  of  the  contract  is  governed 
by  the  provisions  of  section  1617,  subdivision 
22  of  the  Political  Code,  defining  the  general 
duties  and  powers  of  boards  of  trustees  of 
common  school  districts.  In  the  section 
last  mentioned,  and  in  subdivision  22,  at 
the  time  of  the  proceedings  taken  for  the 
erection  of  the  school  building,  was  contained 
this  provision:  'To  let  all  contracts  involv- 
ing an  expenditure  of  more  than  two  hun- 
dred dollars  for  work  to  be  done  or  for  ma- 
terials or  supplies  to  be  furnished,  .  .  . 
to  the  lowest  responsible  bidder  who  will 
give  such  security  as  the  board  may  require 
or  else  to  reject  all  bids;  .  .  .  For  the 
^purpose  of  securing  bids  the  board  must  pub- 
lish a  notice  calling  for  bids,  stating  the 
work  to  be  done  or  materials  or  supplies  to 
bo  furnished,  and  the  time  when  and  the 
place  where  bids  will  be  opened,  at  least  once 
a  week  for  two  weeks  'in  some  daily  or  iVeek- 
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ly  newspaper  published  in  the  county,  or  if 
there  is  no  such  paper,  then  in  some  news- 
paper circulated  in  such  county.'  Very  clear- 
ly it  is  made  to  appear  then,  that,  as  the 
work  of  plastering  the  exterior  of  the  school 
building  amounted  to  more  than  the  sum 
of  two  hundred  dollars,  the  contract  should 
only  have  been  let  after  bids  had  been  ob- 
tained in  the  manner  prescribed.  The  rem- 
edy, if  such  the  plastering  contractor  has, 
is  not  a^nst  the  district,  where  his  eon- 
tract  is  void  because  of  irregularities  com- 
mitted which  go  to  the  jurisdiction  of  the 
high  school  board. 

'The  evidence,  aa  we  view  it,  does  sustain 
the  findings  as  made,  and  the  judgment  of 
the  oourt  should  be  upheld." 

[153]  We  are  satisfied  with  the  reasoning 
and  conclusion  of  the  district  court  of  appeal 
as  to  the  point  considered  by  it  in  the  fore- 
going opinion. 

In  preseiiting<  the  merits  of  his  appeal  in 
this  oourt  appellant  insists  that  evai  though 
the  express  contract  entered  into  between 
himself  and  the  school  district. was  invalid 
for  want  of  power  in  its  board  of  trustees 
tt>  enter  into  such  a  contract,- except  in  the 
mode  prescribed  by  subdivision  22  of  see- 
tion  1617  of  the  Political  Code,  still,  the  dis- 
trict having  received  the  benefit  of  the  labor 
and  materials  of  appellant  in  the  construc- 
tion of  the  school  building,  is  liable  there- 
for on  an  -  implied  contract  in  an  action  on 
quantum'  meruit.  But  in*  view  of  the  ex- 
press limitation  upon  the  power  of  the  board 
to  contract  imposed-  by  said  subdivision  22 
the  position  of  appellant  is  untenable.  Un- 
doubtedly, a  school  board,,  like  a  municipal 
corporation^  niay,  under  some  oircumstances, 
be  held  liable  upon  an  implied  contract  for 
benefits  received  by  it,  but  this  rule  of .  im- 
plied liability  is  applied  only  in  those  cases 
where  the  board  or  municipality  is  given. the 
general  power  to  contract  with  reference  to 
a  subject  matter  and  the  express  contract 
which  it  has  assumed  to  enter,  into  in  pur- 
suance of  tbis  general  -power  is  rendered 
invalid  for  some  mere  irregularity  or  some 
invalidity  in  the  execution  thereof;  where 
the  form  or  manner  of  entering  into  a  con- 
tract is  not  violative  pf  any  statutory  re- 
striction upon  the  general  power  of  the  gov- 
erning body  to  contract  nor  violative  of  pub- 
lic policy.  In  the  absence  of  such  restriction 
on  the  mode  or  manner  of  contracting  the 
same  general  rule  applies  to  such :  inferior 
political  bodies  as  to  individuals  and  the 
former  will  be  held  responsible  on  an  implied 
contract  for  the  payment  •  ai  benefits  it  re- 
ceives under  an  illegal  express,  contract  not 
prohibited  by  law.  This  is  the  effect  of  the 
cases  cited  by  appellant  and  relied  on.  by 
him,  notably  Higgins  v.  San  Diego  Water  Co. 
118  Cal.  524,  45  Fac.  824,  50  Pac.  670;  Sacra- 


1262 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


mento  County  v.  Southern  Pac.  Co.  127  Cal. 
217,  59  Pac.  668,  825;  and  Contra  Costa 
Water  Co.  v.  Breed,  139  Cal.  432,  73  Pac. 
189.  But  while  the  doctrine  of  implied  lia- 
bility applies  where  general  power  to  con- 
tract on  a  subject  exists  and  the  form  or 
manner  of  doing  so  is  not  expressly  pro- 
vided by  charter  or  statute,  the  decided 
weight  of  authority  is  to  the  effect  that  when 
by  statute  the  power  of  the  board  or  muni- 
cipality to  make  a  contract  is  limited  to  a 
certain  prescribed  method  of  doing  so  and 
sxkj  other  [154]  method  of  doing  it  is  ex- 
pressly or  impliedly  prohibited,  no  implied 
liability  can  arise  for  benefits  received  under 
a  contract  made  in  violation  of  the  particu- 
larly prescribed  statutory  mode.  Under  such 
circumstances  the  express  contract  attempted 
to  be  made  is  not  invalid  merely  by  reason 
of  some  irregularity  or  some  invalidity  in 
the  exercise  of  a  general  power  to  contract, 
but  the  contract  is  void  because  the  stat- 
ute prescribes  the  only  method  in  which  a 
valid  contract  can  be  made,  and  the  adop- 
tion of  the  prescribed  mode  is  a  jurisdictional 
prerequisite  to  the  exercise  of  the  power  to 
contract  at  all  and  can  be  exercised  in  no 
other  manner  so  as  to  incur  ajiy  liability 
on  the  part  of  the  municipality.  Where  the 
statute  prescribes  the  only  mode  by  which 
the  power  to  contract  shall  be  exercised  the 
viode  is  the  measure  of  the  power.  A  con- 
tract made  otherwise  than  as  so  prescribed 
is  not  binding  or  obligatory  as  a  contract 
and  the  doctrine  of  implied  liability  has  no 
application  in  such  cases.  (Zottman  v.  San 
Francisco,  20  Cal.  96,  81  Am.  Dec.  96;  Mur- 
phy v.  Napa  County,  20  Cal.  497;  Nicolscn 
Pavement  Co.  v.  Painter,  35  Cal.  699;  Foun- 
tain V.  Sacramento,  1  Cal.  App.  461,  82  Pac. 
637;  Shaw  v.  San  Francisco,  13  Cal.  App. 
547,  110  Pac.  149;  Richardson  v.  Grant  Coun- 
ty, 27  Fed.  495;  Peck- Williamson  Heating 
etc.,  Co.  V.  Steen  School  Tp.  30  Ind.  App. 
637,  66  N.  E.  909;  La  France  F.  Engine  Co. 
V.  Syracuse,  33  Misc.  516,  68  N.  Y.  S.  894.) 
In  the  Zottman  case  cited,  plaintiff  sued 
the  city  of  San  Francisco  to  recover  for 
work  done  on  the  public  grounds  of  the  city. 
The  charter  of  the  city  provided  that  "all 
contracts  for  work,"  should  be  let  to  the 
lowest  bidder  alter  notice  given  through  the 
public  journals.  It  waa  ocmceded  that  the 
work,  payment  for  which  was  sought  in  that 
action,  was  performed  under  a  contract  made 
with  the  common  council  of  the  city  in  dis- 
regard of  the  provisions  of  the  charter  re- 
quiring contracts  for  all  work  to  be  let  to 
the  lowest  bidder  after  public  notice,  but 
it  was  claimed  that  the  contract  had  been 
subsequently  ratified  by  the  corporate  au- 
thorities of  the  city,  and  that  aside  from  this 
plaintiff  was  entitled  to  recover  upon  a  qutm- 
t%m  wteruit  because  the  work  had  been  per- 


formed and  accepted  by  the  city.  This  oouii, 
after  discussing  the  claim  of  ratificatioD  at 
length  and  concluding  that  "where  the  bar- 
ter authorizes  a  contract  for  work  to  be 
given  only  to  the  lowest  bidder  after  notice 
of  the  contemplated  work  in  the  public 
[155]  journals,  a  contract  made  in  any  other 
way — ^that  is  given  by  any  other  person  than 
such  lowest  bidder — cannot  be  subsequently 
affirmed,"  proceeded  to  consider  the  further 
claim  of  a  right  to  recover  on  &  quantum 
meruit.  In  discussing  the  matter  of  ratifi- 
cation this  court  quoted  at  length  from  a 
decision  of  the  supreme  court  of  New  York 
in  a  case  which  involved  &  claim  of  ratifi- 
cation and  a  right  to  recover  on  quantum 
meruit  for  work  done  for  the  city  of  New 
York  in  disregard  to  a  similar  charter  pro- 
vision to  that  of  the  city  of  San  Francisco 
requiring  all  contracts  for  work  to  be  let 
to  the  lowest  bidder  after  public  notice,  and 
in  which  it  was  held  that  a  contract  let  in 
disregard  to  such  charter  provision  could 
not  be  subsequently  ratified,  nor  could  a 
claim  of  implied  liability  and  a  right  to 
recover  upon  a  quantum^  meruit  against  the 
city  be  sustained. 

On  the  second  proposition  of  the  implied 
liability  on  the  part  of  the  city  of  New 
York,  the  New  York  case  declared:  "The 
analogy  drawn  from  the  obligation  of  an  in- 
dividual to  pay  for  work  which  he  accepts, 
although  there  has  been  no  previous  contract 
for  its  performance,  wholly  fails  to  reach 
the  present  case.  Here,  neither  the  officers 
of  the  corporation  nor  the  corporation,  by 
any  of  the  agencies  through  which  they  act, 
have  any  power  to  create  the  obligation  to 
pay  for  the  work,  except  in  the  mode  which  is 
expressly  prescribed  in  the  charter;  and  the 
law  never  implies  an  obligation  to  do  that 
which  it  forbids  the  party  to  agree  to  do.'** 
(Brady  v.  New  Y^ork,  16  How.  Pr.  432. > 
After  quoting  from  this  New  York  case  our 
court  then  proceeds  to  an  independent  con- 
sideration of  the  question  of  Implied  lia- 
bility and  says:  "The  second  position  of  the 
appellant,  that  the  corporation  has  received 
the  iwnefit  of  the  extra  work  of  the  cod> 
tractors,  and  is  in  consequence  liable  to  them 
upon  an  implied  contract,  is  as  untenable 
as  his  first  position.  Indeed,  the  argument 
which  meets  the  first  position  shows  the 
unsoundness  of  the  aecoiui.  If  the  common 
council  could  not  by  any  subsequent  action 
affirm  and  ratify  a  contract  originally  made 
in  disregard  of  the  requirements  of  the  char- 
ter, so  as  to  fasten  a  liability  upon  the  cor- 
poration, it  is  difficult  to  perceive  how  the 
benefit,  which  may  have  resulted  in  the  city 
in  the  improvement  of  her  property  from 
the  performance  of  the  unauthorized  and  il- 
legal contract,  could  create  any  such  liability. 
We   do  not   question   the  general   doctrine. 
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that  where  <me  receives  [156]  the  benefit  of 
another's  work  he  is  bound  to  pay  lor  the 
same,  but  we  deny  its  application  to  a  case 
like  the  present.  .  .  .  There  is,  indeed, 
no  evidence  in  the  record  that  the  extra 
work  was  ever  considered  by  either  board; 
but  we  do  not  rest  our  opinion  upon  the 
want  of  evidence  as  to  the  action  of  the 
common  council  on  the  subject,  but  upon 
their  want  of  power.  They  could  not,  as  we 
have  already  shown,  from  the  restrictions  im- 
posed by  the  charter  upon  their  powers,  have 
made  a  valid  contract  in  advance  to  pay  the 
contractors  the  reasonable  value  of  the  extra 
work — ^the  charter  requiring  all  contracts 
for  the  improvement  of  the  city  property  to 
be  given  out  to  the  lowest  bidder,  and  of 
course  at  a  fixed  price,  after  notice  of  the 
contemplated  improvement  in  the  public  jour- 
nals. What  they  thus  had  no  authority  to 
agree  in  advance  to  pay  for  the  work,  they 
had  no  authority  to  agree  to  pay  after  the 
work  was  completed.  As  in  the  case  cited 
from  New  York,  the  difficulty  existed  in  their 
want  of  power  to  bind  the  corporation  for 
improvements  of  the  city  property,  except  in 
the  mode  prescribed  by  the  charter.  Outside 
of  the  prescribed  mode,  as  we  have  stated, 
they  were  destitute  of  any  power  over  the 
subject.  As  they  had  no-  authority  to  agree 
for  such  payment  in  express  terms,  the 
law  could  not  imply  any  such  agreement 
against  the  corporation.  The  law  never  im- 
plies an  sgreement  against  its  own  restric- 
tions and  prohibitions,  or  as  it  is  expressed 
in  the  New  York  case,  *the  law  never  implies 
an  obligation  to  do  that  which  it  forbids  the 
party  to  agree  to  do.' " 

The  rule  announced  in  the  Zottman  case 
and  the  other  authorities  in  line  with  it, 
must  be  applied  here.  While  under  sections 
1617  and  1674  of  the  Political  Code  authority 
is  given  to  school  trustees  to  erect  school 
buildings,  there  is  at  the  same  time  by  sub- 
division 22  of  section  1617,  applicable  alike 
to  boards  of  trustees  of  union  high  school 
districts  as  to  boards  of  trustees  of  com- 
mon school  districts,  a  mode  prescribed  for 
exercising  that  power.  By  that  subdivision 
where  the  work  (as  here)  is  to  exceed  the 
sum  of  two  hundred  dollars  a  valid  contract 
can  only  be  entered  into  with  the  lowest  re- 
sponsible bidder  on  competitive  bidding  after 
published  notice  therefor.  Under  the  rule  of 
the  Zottman  case  this  mode  was  the  meas- 
ure of  the  power.  No  contract,  either  ex- 
pressly or  impliedly,  could  be  entered  into 
by  the  school  board  except  with  the  lowest 
bidder  after  advertisement,  and,  of  course, 
no  implied  liability  [167]  to  pay  upon  a 
quantum  meruit  could  exist  where  the  pro- 
hibition of  the  statute  against  contracting 
in  any  other  manner  than  as  prescribed  is 
disregarded. 
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It  is  urged  in  this  case,  as  it  invaribly 
is  in  all  such  cases,  that  the  application  of 
this  rule  works  a  great  hardship  if  the 
school  district  may  retain  the  benefit  of 
the  work  of  the  contractor  and  be  relieved 
of  liability  to  compensate  him  therefor. 
But  the  provision  of  the  law  limiting  the 
power  of  school  boards  to  validly  contract, 
except  in  a  prescribed  mode,  proceeds  from 
a  consideration  of  public  policy  not  peculiar 
to  such  boards,  but  adopted  as  the  policy 
of  the  state  with  reference  to  inferior  boards 
and  public  bodies^  and  it  would  be  difiicult 
to  perceive  what  practical  public  benefit  or 
result  could  accrue  by  legislative  limita- 
tion or  prohibition  on  the  power  of  such 
bodies  to  contract  if  courts  were  to  allow 
a  recovery  where  the  limitation  or  prohibi- 
tion is  disregarded.  In  fact,  the  plea  of 
hardship  urged  here  was  answered  in  the 
Zottman  case  by  language  as  pertinent  now 
as  it  was  then,  where  the  court  said:  ''It 
may  sometimes  seem  a  hardship  upon  a 
contractor  that  all  compensation  for  work 
done,  etc.,  should  be  denied  him;  but  it 
should  be  remembered  that  he,  no  less  than 
the  officers  of  the  corporation,  when  he  deals 
in  a  matter  expressly  provided  for  in  the 
charter,  is  bound  to  see  to  it  that  the  char- 
ter is  complied  with.  If  he  neglect  this,  or 
choose  to  take  the  hazard,  he  is  a  mere  volun- 
teer, and  suffers  only  what  he  ought  to  have 
anticipated.  If  the  statute  forbids  the  con- 
tract which  he  has  made,  he  knows  it,  or 
ought  to  know  it,  before  he  places  his  money 
or  services  at  hazard." 

The  judgment  appealed  from  is  affirmed. 

Angellotti,  C.  J»,  and  Melvin,  Shaw,  Sloss, 
Lawlor,  JJ.,  concurred. 


NOTB. 

Implied  Idability  of  Mnnielpallty  un- 
der Contraet  I«et  Contrary  to  Statute 
Requiring  CompetitiYe  Bidding. 

As  a  general  rule  there  is  no  implied  lia- 
bility on  the  part  of  a  municipality  under  a 
contract  let  contrary  to  a  statute  requiring 
competitive  bidding,  though  the  municipality 
has  received  the  benefit  of  performance  by 
the  other  party. 

United  States. — Richardson  v.  Grant  Coun- 
ty, 27  Fed.  495;  Ft.  Scott  v.  W.  G.  Eads 
Brokerage  Co.  117  Fed.  61,  64  C.  C.  A.  437. 
See  also  Drainage  Commission  v.  National 
Contracting  Co.  136  Fed.  780;  Valentine 
Clark  Co.  v.  Allegheny  City,  143  Fed.  644. 

California, — Zottman  v.  San  Francisco,  20 
Cal.  96,  81  Am.  Dec.  96.  And  see  the  re- 
ported case*  See  also  Murphy  v.  Napa  Coun- 
ty, 20  Cal.  497;  City  Imp.  Co.  v.  Broderick, 
126  Cal.  139,  67  Pac.  776;  Arthur  v.  Feta- 
ludia,  27  Cal.  App.  782,  161  Pac.  183. 


1264 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


Illinois.— G^  Chicago  Sanitary  Dist.  v. 
McMahon,  110  111.  App.  610. 

Indiana. — ^Peck-WilliamBon  Heating,  etc. 
Co.  V.  Steen  School  Tp.  30  Ind.  App.  637,  66 
N.   E.  909. 

loica. — See  Weitz  v.  Des  Moines  Independ- 
ent Dist.  79  la.  423,  44  N.  W.  696. 

Kentucky. — Compare  Providence  v.  Provi- 
dence Electric  Light  Co.  122  Ky.  237,  91  S. 
W.  664;  Nicholasville  Water  Co.  v.  Nicholas- 
ville,  36  S.  W.  649,  38  S.  W.  430,  18  Ky.  L. 
Kep.  692. 

Michigan. — McBrian  v.  Grand  Rapids,  66 
Mich.  103,  22  N.  W.  206. 

Montana. — See  Davenport  v.  Kleinschmidt, 
6  Mont.  602,  13  Pac.  249. 

"Nevada. — See  Sadler  v.  Eureka  County,  16 
Nev.  39. 

New  York. — McSpedon  v.  New  York,  7 
Bosw.  (N.  Y.)  601;  Brady  v.  New  York.  20 
N.  Y.  312;  McDonald  ▼.  New  York,  68  N.  Y. 
23,  23  Am.  Rep.  144;  Parr  v.  Greenbush,  72 
N.  Y.  463;  La  France  F.  Engine  Co.  v. 
Syracuse,  33  Misc.  516,  68  N.  Y.  S.  894; 
Dady  v.  New  York,  66  Misc.  382,  121  N.  Y. 
S.  860;  Walton  v.  New  York,  26  App.  Div. 
76,  49  N.  Y.  S.  615.  See  also  Bigler  v.  New 
York,  6  Abb.  N.  Cas.  51 ;  Brown  v.  New  York, 
63  N.  Y.  239. 

Ofcto.— Newton  v.  Toledo,  18  Ohio  Cir.  Ct. 
766,  8  Ohio  Cir.  Dec.  607.  See  also  Lancaster 
V.  Miller,  68  Ohio  St.  668,  61  N.  E.  52; 
Wing  V.  Cleveland,  9  Ohio  Dec.  (Reprint) 
661,   16  Cine.  L.  Bui.   60. 

Pennsylvania. — Addis  v.  Pittsburgh,  86  Pa. 
St.  379. 

In  McSpedon  v.  New  York,  7  Bosw.  (N. 
Y.)  601,  an  action  brought  to  recover  $3,000 
for  printing  and  binding  fifteen  hundred 
copies  of  a  book  known  as  ''The  City  Charters, 
with  Kent's  Notes/'  it.  appeared  that  the 
common  council  of  the  corporation  by  reso- 
lution had  authiorized  and  directed  its  clerk 
to  procure  the  work  to  be  done,  and  he  had 
contracted  with  the  plaintiffs  to  do  it*  The 
plaintiffs  performed  the  work,  and  delivered 
the  copies.  The  common  council  by  a  reso- 
lution directed  the  comptroller  of  the  city 
to  pay  the  bill,  which  he  refused  to  do.  It 
was  held  th»t  the  contract  should  have  been 
let  by  oompetitiye  bidding  and  that  it  was 
null  and  void  and  could  not  be  enforced 
against  the  defendantis.  The  court  said: 
**There  only  remains  now  to  be  considered 
the  question,  whether  the  defendants,  having 
accepted  and  used  the  books,  are  bound  to 
pay  for  them  what  they  are  reasonably  worth, 
notwithstanding  that  the  express  contract 
under  which  they  were  furnished  is  null 
and  void.  .  .  .  Fully  sensible  of  the  hard- 
ship to  which  an  adverse  decision  might  sub- 
ject the  plaintiffs,  who,  without  recompense, 
have  parted  with-  their  property  and  labor 
upon  an  illegal  and  void  contract,  we  have 


examined  this  case  carefully,  so  that  nothing 
might  escape  our  notice  which  could  tend 
to  the  plaintiffs'  benefit.  But  we  can  see 
no  ground  upon  which  this  action  can  be 
sustained.  Whether  in  any  other  form  of 
proceedings  the  plaintiffs  can  recover  their 
property  or  its  value,  may  be  a  question. 
In  the  present  action  they  can  have  no  re- 
lief." 

In  Addis  v.  Pittsburgh,  86  Pa.  St.  379,  it 
was  held  that  a  contractor  engaged  in  grad- 
ing an  avenue  could  not  recover  for  extra 
work  and  materials  furnished  at  the  direc- 
tion of  the  city  engineer  to  carry  into  effect 
a  further  change  of  grade  authorized  by  the 
council,  where  the  same  had  not  been  sub- 
mitted to  competitive  bidding  as  required 
by  law.  The  court  said:  **Under  the  acts 
of  assembly  and  the  ordinances  of  the  city 
councils  given  in  evidence,  contracts  for  the 
grading  and  paving  of  streets  are  to  be  let 
after  due  advertisement  to  the  lowest  and 
best  bidder.  It  is  perfectly  true  that  after 
the  contract  had  been  given  to  the  plain- 
tiff, the  city  had  no  right  to  alter  it  and 
impose  different  terms  on  the  contractor  as 
they  did  by  the  ordihance  changing  the 
grade  of  Wilkins  avenue.  The  plaintiff  would 
clearly  have  had  the  right  to  rescind  the  con- 
tract, recover  for  the  work  he  had  done,  and 
it  may  be  damages  for  the  breach.  The 
proper  course  for  the  city,  undoubtedly,  was 
to  advertise  and  relet  the  work.  But  the 
plaintiff  preferred  to  go  on  with  the  work 
under  his  contract.  He  relied,  it  was  offered 
to  prove,  on  the  assurance  of  the  city  engineer 
and  the  street  committee  that  he  should 
be  compensated  for  the  extra  work.  But  the 
city  itself,  much  less  any  of  its  subordinate 
officers  or  committee,  had  no  power  to  make 
an  agreement  to  pay  for  such  work  on  the 
rule  of  a  quantum  meruit.  We  may  regret 
that  the  plaintiff  acted  unadvisedly,  but  to 
assist  him  in  this  hard  case  would  lay  the 
axe  at  the  root  .of  the  system  which  impera- 
tively requires  all  municipal  work  of  this 
character  to  be  done  by  the  lowest  and  best 
bidder." 

In  Ft.  Scott  v.  W.  G.  Eads  Brokerage  Co. 
117  Fed.  61,  54  C.  C.  A.  437,  there  was  in- 
volved an  act  providing  that  whenever  tie 
amount  of  the  sinking  fund  belonging  to  any 
city  exceeded  $2,000,  that  fund  should  be 
invested  in  the  bonds  of  the  persons  who. 
after  the  publication  of  a  prescribed  adver- 
tiFcment  for  sealed  bids,  offered  their  bonds 
at  the  lowest  price.  A  municipality  made 
an  agreement  with  a  brokerage  company, 
without  any  advertisement  inviting  bids,  to 
invest  its  sinking  fund  in  its  bonds.  It  was 
held  that  there  could  be  no  recovery  by  the 
brokerage  company  on  a  quantiun  meruit. 
The  court  said:  ''Counsel  for  the  defendant 
in  error  contend,  however,  that,  although  the 


REAMS  ▼. 
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contract  was   inyalid,   the  city  is   estopped 
from  defeating  this  action  upon  that  ground 
because    it    has    received    and    retained   the 
benefits    of    the    affreement.      Thev    concede 
that  if  the  agreement  had  been  without  the 
scope  of  the  powers  of  the  corporation,  an 
estoppel    from    denying    its    validity    could 
not  liave  arisen.     But  they  invoke  the  con- 
ceded rule  that  where  a  corporation  has  re- 
ceived'and   retained   the  benefits  of  a  con- 
tract, which  was  invalid  not  because  it  was 
beyond  the  scope  of  its  power,  but  because 
in   the   creation  or  the  performance  of   the 
contract  its  power  was  not  exercised  in  the 
manner  prescribed  by  the  law,  it  is  estopped 
from  denying   its  yalidity   for   the  purpose 
of  defeating  the  action  of  an  innocent  party 
for  a  breach  of  it.    There  are,  however,  many 
reasons  why  this  principle  is  inapplicable  to 
the  case  in  hand.     One  reason — and  an  all- 
sufficient   one — is   that   the   brokerage   com- 
pany was  not  permissively  ignorant  of  the 
fact    that    the   city   was   without   power   to 
make  the  agreement,  and  the  city  never  made 
any    false   representation   or  concealment  of 
that  fact.    A  misrepresentation  by  one  party 
of  a  fact  of  which  the  other  party  is  actually 
and  permissively  ignorant  is  a  sine  qua  non 
of   an   equitable   estoppel.     .    .    .     The  dty 
did     not   solicit,    persuade,    or    induce    the 
brokerage  company  to  enter  into  this  agree- 
ment, or  to  expend  its  money,  or  to  render 
its  services  by  any  misrepresentation  of  its 
authority.    The  brokerage  company  solicited 
this    contract    from    the   city.      It   was    the 
actor,  and  it  was  its  duty  to  ascertain  at 
its    peril  and  to  know  whether  or   not  the 
agreement   which   it  requested   and   induced 
the   city  to  make  was  within  the  statutory 
powers   of   the  municipality.     The   laws  to 
which  reference  has  been  made  in  this  opin- 
ion,  and  which   made  that  agreement   void, 
were  spread  upon  the  records  of  the  legisla- 
tion   of    Kansas,    and    were    printed    in    its 
statute  books.     Tliey  disclosed  the  fact  that 
the  city  was  without  authority  to  make  this 
contract,   and    in    the   eyes   of   the   law   the 
brokerage  company  knew  that  fact  when  it 
entered  into  the  agreement,  because  it  was 
legally    charged    with    a   knowledge   of    the 
law.     .     .     .    The  city  had  the  general  power 
to  purchase  its  bonds  for  the  investment  of 
its    sinking    fund.      But    it   was    prohibited 
fvom    buying  them   in  any  other  way   than 
from    the  lowest  bidder  after  public  adver- 
tisement.    .     .     .     Nor    can    this    judgment 
stand    upon    a   quantum    meruit,    upon    the 
grround    that   the    services    rendered    by   the 
company  in  endeavoring  to  secure  the  pur- 
chase   or  the  surrender  of  the  city's  bonds 
were  worth  the  amount  of  the  judgment,  be- 
cause the  city  had  no  more  power  to  employ 
and    pay  the  company  the  reasonable  value 
of  its  services  to  aid  it  in  violating  the  law    • 
Ann.  Cas.  1917A. — 80. 
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and  in  investing  its  sinking  fund  in  an 
illegal  manner  than  it  had  to  make  the  orig- 
inal  written    agreement   for   that  purpose." 

In  Dady  v.  New  York,  66  Misc.  382,  121 
N.  Y.  S.  860,  it  appeared  that  a  contractor, 
erecting  a  pumping  plant  for  the  defendant 
according  to  contract,  performed  "extra 
work"  to  the  amount  of  about  $3,000  under 
oral  orders  from  the  chief  engineer  of  the 
department  of  water,  gas  and  electricity.  It 
was  held  that  the  "extra  work"  was  not 
additional  work  for  the  purpose  of  complet- 
ing the  contract  and  that  the  city  was  not 
liable  therefor  as  it  was  not  done  pursuant 
to  a  contract  founded  on  competitive  bidding. 
The  court  said:  'The  provision  that  con- 
tracts involving  the  expenditure  of  more 
than  $1,000  can  be  made  only  upon  com- 
petitive bidding  is  a  limitation  upon  the  pow- 
er of  the  city  to  make  such  contracts.  The 
omission  of  competitive  bidding  is  the  omission 
of  a  substantial  requirement,  and  not  a  mere 
irregularity.  It  is  the  omission  of  a  re- 
quirement which  enters  into  the  character 
of  the  contract  itself  and  differs  from  the 
omission  of  a  duty  imposed  upon  an  official 
with  the  performance  of  which  the  contractor 
is  not  concerned." 

On  the  other  hand  in  Providence  v.  Provi- 
dence Electric  Light  Co.  122  Ky.  237,  91 
S,  W.  664,  it  was  held  that  although  a  con- 
tract for  municipal  lighting  was  void  because 
made  in  violation  of  a  section  of  the  con- 
stitution requiring  bids  to  be  made,  the  city 
could  not  escape  liability  and  should  pay  a 
reasonable  amount  for  the  benefits  of  the 
lights  furnished.  And  in  Nicholasville  Water 
Co.  V.  Nicholasville,  36  S.  W.  549,  38  S.  W. 
430,  18  Ky.  L.  Rep.  592,  it  was  held  that 
although  a  franchise  to  and  contract  with 
a  water  company  might  be  treated  as  void, 
because  not  granted  in  accord  with  a  section 
of  the  constitution  requiring  bids,  the  city 
was  liable  for  the  value  of  the  water  actually 
received  thereunder.  The  court  said;  "The 
grant  of  the  franchise  by  the  town  of  Nichol- 
asville to  the  Kentucky  Water  Heating  and 
Illuminating  Co.,  in  June,  1892,  may  be 
treated  as  void  because  of  the  failure  of  the 
municipality  to  receive  bids  publicly  after 
due  advertisement  as  provided  in  section  164 
of  the  constitution.  The  prohibitory  pro- 
visions of  that  instrument  became  operative 
upon  its  adoption.  ...  In  September  of 
the  year  named  the  water  heating  and  il- 
luminating company,  with  the  approval  of 
the  city,  conveyed  and  transferred  its  rights 
and  privileges  to  the  appellant,  who  erected 
its  plant  and  proceeded  to  supply  the  water 
for  city  purposes  as  demanded  by  the  original 
contract.  The  city  paid  two  quarterly  in- 
stalments of  water  rental  of  $6.25  each,  the 
last  one  being  in  February,  1893,-  but,  be- 
coming dissatisfied,  refused  to  pay  further. 
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The  appellant  then  brought  this  suit  for 
some  four  quarterly  instalments,  due  up 
to  April,  1894.  Among  other  defenses  the 
city  seeks  to  repudiate  its  contract  and  avoid 
the  payment  of  its  water  rental  because  of 
the  constitutional  provision  indicated.  That 
bids  were  not  received  publicly  after  due 
advertisement  is  conceded,  and  for  that  reason 
the  court  upheld  the  defense  and  dismissed 
the  petition.  However  equitable  may  seem 
the  right  of  the  appellant  to  enforce  the 
contract  of  June  20,  1892,  we  cannot  over- 
ride the  plain  mandate  of  the  constitution 
that  'before  granting  such  franchise  or  privi- 
lege for  a  term  of  years  such  municipality 
shall  first,  after  due  advertisement,  receive 
bids  therefor  publicly  and  award  the  same 
to  the  highest  and  best  bidder.'  Nor  can  we 
hold  the  grant  of  the  franchise  and  the  con- 
tract for  water  supply  to  be  separable,  de- 
claring the  one  void  and  the  other  valid. 
Such  construction  would  fritter  away  the 
force  of  the  entire  section.  Nevertheless,  if 
in  other  respects  the  company  is  entitled,  we 
are  constrained  to  hold  that  the  city  is 
liable  to  the  extent  it  has  received  its  water 
supply  from  the  appellant,  even  if  the  latter 
be  regarded  as  an  occupant  of  the  streets, 
etc.,  of  the  city  without  lawful  authority. 
There  is  nothing  in  the  constitution  denying 
the  right  of  the  city  to  pay  for  what  it  gets 
when  the  necessities  of  the  public  require  ita 
outlay." 


act,  the  court  should  dismiss  the  action  as 
against  two  individual  defendants  who  were 
plaintiff's  coemployees;  no  provision  being 
made  by  the  federal  employers'  liability  act, 
expressly  or  by  implication-,  for  recovery  by 
one  employee  against  his  coemployee. 

Employees  ^ritHin  Federal  Aet  <»  Car- 
penter Eacteitdins  Itepair  Sliop. 

Where  the  partition  between  the  extension 
of  railroad  repair  shops  and  the  old  part  of 
the  shops  had  been  torn  out  and  tracks  laid 
in  the  extension,  machinery,  installed,  and 
several  engines  used  in  interstate  commerce 
run  into  it  and  there  stored  temporarily,  the 
extension  was  being  used  as  an  instrumentali- 
ty of  interstate  commerce,  thou^  yet  in- 
complete ;  and  hence  a  carpenter  injured  while 
working  on  such  extension  is  injured  while 
working  in  aid  of  interstate  commerce. 

[See   Ann.   Caa.   1916E   472.] 

Same. 

Where  a  railroad  repair  shop  was  used  for 
engines  engaged  in  interstate  commerce,  an 
extension  thereof  designed  to  make  it  more 
effective  for  such  use  was  in  aid  of  inter- 
state commerce;  and  hence  a  carpenter  in- 
jured while  working  on  the  extension  is 
injured  while  engaged  in  aid  of  interstate 
commerce,  regardless  of  whether  the  ex- 
tension was  itself  being  used  as  an  instru- 
mentality of  interstate  commerce. 

Master  and  Servant  —  MeKlic«Mee  of 
Foreman  ^  Dancerona  Metkad  ef 
Work. 

Where,  in  a  carpenter's  action  against  a 
railroad  company  for  injuries  received  while 
working  on  an  extension  to  repair  shops,  it 
appear^  that  defendant's  subforeman.  who 
was  directing  the  work,  caused  a  section  of 
the  extension  to  be  raised  when  there  wa?* 
a  strip  of  timber  nailed  to  it  making  it 
impossible  for  it  to  be  placed  in  position, 
and  that,  though  knowing  that  plaintiff  wa.** 
in  a  dangerous  position,  he  directed  another 
employee  to  prize  one  end  of  ihe  section  loose, 
in  consequence  of  which  it  swung  against  and 
injured  plaintiff,  sufficient  negligence  is 
shown  to  render  it  erroneous  to  direct  a 
verdict  for  defendant. 

Kentucky  Court  of  Appeals— June  4,   1915.  Appeal  from  Circuit  Court,  Pulaski  county. 


THOMPSON 


v. 


CINCINNATI,    NEW    OBIiEANS    AND 
TEXAS   PACIFIC   BAII.WAT   COM- 


16S  Ky.  2&e;  176  S.  W,  1006. 


Employers*   Inability   Aota   —  Election 
between  Federal  Aet  and  State  Law. 

Where  the  petition  in  a  railroad  employee's 
action  for  injuries,  while  working  on  an  ex- 
tension of  a  repair  shop,  alleged  a  cause  of 
action  under  the  state  law  and  also  under 
the  federal  employers'  liability  act  (Act 
April  22,  1908,  c.  149,  35  Stat.  65  [Fed.  St. 
Ann.  1909  Supp.  p.  584]),  the  court  should 
require  plaintiff  to  elect  under  which  law  ha 
will   prosecute  his  action. 

[See  note  at  end  of  this  case.] 

Seope  of  Federal  Aet  —  Beeovery  from 
Coemployee. 

Where  plaintiff  in  such  action  elects  to 
proceed  under  the  federal  employers'  liability 


Action  for  damages.  James  Thompson, 
plaintiff,  and  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Oompany  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Reversed. 

Robert  Handing,  O'Rear  d  Willianu,  J,  W. 
RawHnga  and  Robert  Waddle  for  appellant. 

John  Qalvin  and  0.  H.  Waddle  d  Sana  for 
appellees. 

[257]  TuBNEB,  J. — For  some  years  prior 
to  the  7th  of  May,  1914,  appellee  company 
owner  and  operated  at  Ferguson,  Pulaski 
County,  Kentucky,  certain  repair  sliops 
wherein  its  engines,  which  were  engaged   in 
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both  interstate  and  intrastate  commerce,  were 
repaired. 

The  shops  being  inadequate  for  the  pur- 
pose for  which  they  were  used,  some  time 
prior  to  May,  1914,  the  company  began  the 
erection  of  certain  additions  to  or  extensions 
of  their  shops,  and  appellant,  while  engaged 
as  a  member  of  a  carpenter  crew  working  on 
one  of  the  extensions,  was  injured,  and 
brought  this  action  against  the  company  and 
two  of  his  co-employees,  charging  that  the 
injury  waa  the  result  of  their  gross  negli- 
gence. 

The  negligence  relied  on  is  that  the  defend- 
ant company  had  prepared  a  section  of  said 
extension,  which  was  intended  to  be  placed 
in  and  form  a  part  thereof  at  [258]  a  point 
about  sixty  feet  from  the  ground,  and  that  the 
said  section,  which  weighed  about  five  hun- 
dred pounds,  was  elevated  to  that  point  by 
the  aid  of  ropes  and  pulleys,  at  which  point 
the  plaintiff,  the  foreman  CundiiT  and  others 
were  located  for  the  purpose  of  placing  said 
section  into  its  proper  position;  that  after 
said  section  had  been  so  elevated  the  foreman 
wrongfully  and  negligently  ordered  his  co- 
workers to  push,  prize,  and  place  said  sec- 
tion into  a  position  so  that  it  might  be  placed 
into  and  form  a  part  of  said  building,  and 
that  his  said  co-workers,  in  obeying  said 
wrongful  and  negligent  order  of  the  foreman, 
wrongfully  and  negligently  prized,  pushed, 
and  shoved  said  section  so  that  the  same 
<ame  against  plaintiff's  body  with  great 
-violence  and  force,  crushing  his  body,  back, 
«pine,  and  nerves,  and  paralyzing  the  lower 
part  of  his  body  and  1^^,  whereby  he  was 
permanently  injured.  It  is  also  alleged  that 
the  company  was  negligent  in  having  said 
section  so  intended  to  be  placed  into  said 
building  too  large  to  go  into  the  same  at  the 
place  where  it  was  intended  to  go. 

It  is  alleged  that  at  the  time  the  injuries 
were  received  the  work  in  which  he  was  en- 
gaged was  necessary  to  be  done,  and  was 
i^eing  done,  in  aid  and  furtherance  of  both 
intrastate  and  interstate  commerce  in  which 
said  defendant  company  was  engaged. 

Upon  the  motion  of  the  defendant  the 
plaintiff  was  required  to  elect  whether  he 
-would  prosecute  his  suit  to  recover  under  the 
Federal  Employers*  Liability  Act  (Fed.  St. 
Ann.  1909  Supp.  p.  584)  or  under  the  State 
law,  and  being  so  required  to  elect  he  elected 
:to  prosecute  the  same  under  the  Federal  act. 

After  having  so  elected,  the  defendants 
entered  a  motion  to  require  the  plaintifT  to 
«lect  whether  he  would  prosecute  the  suit 
against  the  railway  company  or  against  the 
individual  defendants,  Cundiff  and  Massie, 
and  being  required  to  so  elect  he  elected  to 
prosecute  the  same  against  the  railway  com- 
pany, and  the  suit  was  dismissed  as  against 
:the  individual  defendants. 


Thereafter  the  defendant  filed  its  answer 
denying  any  n^ligence,  denying  that  at  the 
time  of  the  plaintiff's  injury  he  was  engaged 
in  aid  and  furtherance  of  interstate  com- 
merce, relying  upon  contributory  negligence 
in  mitigation  of  damages,  and  pleading  as- 
sumed risk. 

At  the  conclusion  of  the  plaintiff's  evidence, 
upon  motion  of  the  defendant  company,  the 
court  directed  the  jurj'  to  return  a  verdict 
for  the  defendant,  solely  upon  [259]  the 
ground  that  the  plaintiff  was  not  at  the  time 
he  received  his  injuries  engaged  in  interstate 
commerce,  and  from  that  action  of  the  court 
this  appeal  results. 

Three  grounds  for  reversal  are  urged:  (1) 
Tliat  the  court  erred  in  requiring  appellant  to 
elect  whether  he  would  prosecute  his  action 
under  the  State  law  or  the  Federal  act;  (2) 
that  the  court  erred  in  dismis&ing  the  plain- 
tiff's petition  as  against  the  individual  ap- 
pellees, Cundiff  and  Maasie;  (3)  that  the 
court  erred  in  directing  a  verdict  for  the  de- 
fejidant  company. 

The  first  proposition  has  been  directly 
passed  upon  by  this  court.  The  case  of  South 
Covington,  etc.  St.  R.  Co.  v.  Finan,  153  Ky. 
340,  155  S.  W.  742,  was  an  action  for  personal 
injuries,  resulting  in  death,  while  the  em- 
ployee was  engaged  in  interstate  commerce; 
the  cause  of  action  was  stated  in  three  sepa- 
rate numbered  paragraphs,  the  first  para- 
graph being  a  statement  of  the  facts  showing 
how  the  accident  happened,  together  with  cer- 
tain allegations  as  to  the  car  and  its  efjuip- 
ment;  the  second  paragraph  alleged  that  the 
car  upon  which  decedent  was  employed  was 
an  instrument  of  interstate  commerce,  and 
described  the  defective  condition  thereof,  and 
that  the  decedent's  injuries  and  death  were 
caused  by  the  willful  carelessness  and  negli- 
gence of  the  company  while  so  engaged  in 
interstate  commerce;  the  third  paragraph, 
after  again  reciting  the  manner  in  which  the 
accident  happened  and  repeating  the  allega- 
tions as  to  the  defective  equipment  of  the 
car,  set  up  a  cause  of  action  under  a  statute 
of  the  State  of  Ohio,  in  which  State  the  acci- 
dent occurred.  The  lower  court  overruled  a 
motion  of  defendant  to  require  the  plaintiff 
to  elect  under  which  statute  it  would  proceed, 
and  the  court,  after  pointing  out  the  differ- 
ence between  the  Federal  act  and  the  Ohio 
statute,  said: 

"It  was,  therefore,  impossible  for  the  court 
to  proceed  under  both  statutes;  it  must  of 
necessity  proceed  under  one,  and  discard  the 
other.  In  view,  therefore,  of  the  fact  that  the 
Federal  act  superseded  the  Ohio  statute,  it 
necessarily  controlled  this  case,  which  is  ad- 
mitted by  all  parties  to  be  a  case  of  inter- 
state commerce.  In  instructing  under  the 
Ohio  statute,  and  in  refusing  to  require  the 
plaintiff  to  elect  under  which  paragraph  of 


1268 


CITE  THIS  VOL.  ANN.  CAS.  1917 A. 


the  petition  she  would  prosecute  her  case, 
the  circuit  court  was  in  error." 

[260]  The  case  of  Louisville,  etc.  R.  Co.  v. 
Strange,  166  Ky.  439,  161  S.  W.  239,  was 
where  the  plaintiff  alleged  that  the  decedent 
at  the  time  of  his  injuries  from  whicli  he  died 
was  engaged  in  the  service  of  an  interstate 
carrier  as  a  brakeman  upon  a  train  which  at 
the  time  was  being  used  and  operated  either 
in  interstate  or  intrastate  commerce,  and  it 
was  pleaded  in  the  alternative,  as  is  author- 
ized by  our  Code,  that  one  or  the  other  of 
these  two  states  of  facts  was  true,  but  that 
plaintiff  did  not  know  which.  The  trial  court 
overruled  defendant's  motion  to  require  the 
plaintiff  to  elect  whether  he  would  proceed 
under  the  State  law  or  the  Federal  act,  and 
this  court,  after  pointing  out  in  detail  the 
many  differences  between  the  State  law  and 
the  Federal  act,  and  clearly  demonstrating 
the  impracticability  of  proceeding  under  them 
both  at  one  and  the  same  time,  held  that  the 
lower  court  was  in  error  in  not  requiring  the 
plaintiff  to  elect,  even  though  he  had  pleaded 
in  the  alternative  as  expressly  authorized  by 
the  Code. 

It  would  seem  from  these  two  opinions  that 
the  question  of  practice  involved  is  settled  in 
this  jurisdiction. 

After  the  court  had  properly  required  the 
plaintiff  to  elect  whether  he  would  proceed 
under  the  Federal  act  or  the  State  law,  and 
he  had  elected  to  proceed  under  the  former, 
it  necessarily  followed  that  the  action  must 
be  dismissed  as  against  the  two  individual  de- 
fendants who  were  the  co-employees  of  ap- 
pellant, for  the  Federal  act  provided  only  for 
recovery  by  employees  against  a  "common  car- 
rier by  railroad  while  engaged  in  commerce 
between  any  of  the  several  States,"  and  no- 
where, either  expressly  or  by  inference,  pro- 
vides for  a  recovery  by  one  employee  against 
his  co-employees.  To  have  overruled  this 
motion,  after  the  election  to  proceed  under 
the  Federal  act,  would  have  left  pending  one 
action  under  the  Federal  act  against  the  car- 
rier, and  another  under  the  State  law  against 
the  individual  defendants. 

The  remaining  question  is,  was  appellant  at 
the  time  he  received  his  injury  engaged  in 
furtherance  or  aid  of  interstate  commerce  T 
At  that  time  the  gable  end  of  the  old  part  of 
the  shops  had  been  torn  but,  whereby,  as  we 
understand  the  record,  it  and  the  extension 
were  thrown  into  one;  tracks  had  been  laid 
in  the  extension,  pits  dug,  and  cranes  and 
other  machinery  used  in  repairing  and  han- 
dling engines  had  been  installed  therein,  and 
several  engines  bad  already  been  run  into 
the  extension  on  the  [201  ]  tracks  already  laid 
therein,  and  a  few  engines  had  already  Ijeen 
"set  in  there  for  temporary  work;  just  to 
have  them  out  of  the  way  while  they 
worked,"  as  said  by  one   witness.     At   least 


two  other  witnesses  state  that  at  the  time 
engines  had  been  placed  in  the  extension  on 
the  tracks-  laid  therein. 

This  state  of  facts  suggests  two  inquiries: 
First,  was  not  the  extension  of  the  building 
actually  in  use  by  the  company  as  an  instra- 
mentality  of  interstate  commerce  when  the 
engines  were  stored  in  it?  And,  second,  even 
though  no  use,  whatsoever,  had  been  made  of 
the  extension,  was  it  not  from  its  very  b^in- 
ning  merely  an  adjunct  to,  and  so  intimat44y 
connected  with,  the  original  building,  which 
was  already  in  use  as  an  instrumentality  of 
interstate  commerce,  that  the  extension  must 
be  treated  and  considered  as  a  part  of  it? 

This  evidence  shows  conclusively  that  the 
extension  was  already  in  use,  at  least  to  the 
extent  of  making  a  storehouse  out  of  it,  where 
engines  were  temporarily  stored  so  as  to  re- 
lieve the  crowded  condition  in  the  older  part 
of  the  shops,  thereby  facilitating  the  repair 
work  therein.  Suppose  from  the  beginning 
there  had  been  no  purpose  except  to  use  the 
ex-tension  as  a  store  house,  certainly  from 
the  very  time  any  engines  were  stored  therein 
it  would  have  been  merely  an  adjunct  to  and 
a  part  of  the  original  shops,  and  thereby  be 
in  use  as  a  part  of  the  original  shops. 

So  that  we  think,  under  the  evidence,  the 
extension  ^"as  already  in  use  in  oonnevtion 
with  the  older  shops  as  an  instrumentality  of 
interstate  commerce,  and  the  work  that  ap- 
pellant was  doing  at  the  time  was  in  aid  and 
furtherance  of  the  same. 

In  the  ease  of  Pedersen  v.  Deleivare,  etc, 
R.  Co.  229  U,  S.  146,  Ann.  Cas.  1914C  153,  » 
S.  Ct.  648,  57  U.  8.  (L.  ed.)  1125,  an  employee 
while  engaged  in  carrying  a  sack  of  holt^  or 
nuts  to  be  used  in  repairing  an  interstate 
bridge,  was  injured,  and  the  Supreme  Court  of 
the  United  States,  in  discussing  the  proposi- 
tion whether  he  was  or  not  engaged  at  the 
time  in  interstate  commerce,  said: 

''So  we  are  only  concerned  with  the  nature 
of  the  work  in  which  the  plaintiff  was  em- 
ployed at  the  time  of  his  injury.  Among  the 
questions  wbich  arise  in  this  connection  are 
these:  Was  that  work  being  done  independ- 
ently of  the  interstate  commerce,  in  which 
defendant  was  engaged,  or  was  it  so  closely 
connected  therewith  [262]  as  to  be  a  part 
of  it?  Was  its  performance  a  matter  of  in- 
difference, so  far  as  that  commerce  was  con- 
cerned, or  was  it  m  the  nature  of  a  duty  res^ 
ing  on  the  carrier  t  The  answers  are  obvious. 
Tracks  and  bridges  are  as  indispensable  to 
interstate  commerce  by  railroad  as  are  engines 
and  cars,  and  sound  economic  reasons  unite 
with  settled  rules  of  law,  in  demanding  Uiat 
all  these  instrumentalities  be  kept  in  repair. 
The  security,  expedition  and  efficiency  of  ihe 
ooDunerce  depends  in  large  measure  upon  thi« 
being  done.  Indee<l  the  statute  now  before 
us  proceeds  on  the  theory  that  the  carrier  is 
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charged  with  the  duty  of  exercising,  appropri- 
ate oare  to  prevent  of  -correct  'any  defect  or 
insufficiency  .  .  '.in  its  cars,  engines, 
appliances,  machinery,  tracks,  roadbed,  works, 
Ixiats,  wharves,  or  other  equipment,'  used  in 
interstate  eommerce.  But  independently  of 
the  statute,  we  are  of  the  opinion  that  the 
work  of  keeping  such  instrumentalities  in  a 
proper  state  of  repair,  while  thuB  Uded,  is  so 
clearly  related  to  »uch  commerce  as  to  be  in 
practice  and  legal  contemplation  a  part  of  it. 
"The  cmitention  to  the  contrary  proceeds 
upon  the  assumption  that  interstate  com- 
merce by  railroad  can  be  separated  into  its 
several  elements,  and  the  nature  of  each  de- 
termined regardless  of  its  relation  to  others  or 
to  the  business  as  a  whole.  But  this  is  an 
erroneous  assumption.  The  true  test  always 
is:  Is  the  work  in  question  a  part  of  inter- 
state conunerce  in  Which  the  carrier,  is  en> 
gaged?  ...  Of  course,  we  are  not  here 
concerned  with  the  construction  of  tracks, 
bridges,  engines,  or  cars,  which  have  not  as 
yet  become  instrumentalities  in  such  com- 
merce, bu4;  only  ^ith  the  work  of  maintain- 
ing them  after  they  have  become  such  instru- 
mentalities and  during  their  use  as  such. 
True,  a  track  or  bridge  may  be  used  in  both 
interstate  and  intrastate  commerce,  but  when 
it  is  so  used,  it  is  none  the  less  an  instrumen- 
tality of  the  former,  nor  does  its  double  use 
prevent  the  employment  of  those  who  are  en- 
gaged in  its  repair  or  in  keeping  it  in  suitable 
condition  for  use,  from  being  an  employment 
in  interstate  commerce." 

As  said  by  the  court  in  that  ease,  the  vital 
<Iuestion  is,  was  that  work  being  done  inde- 
pendently of  interstate  commerce,  or  was  it 
so  closely  connected  therewith  as  to  be  a 
part  thereof? 

Manifestly  engines  are  a  necessary  part  of 
interstate  commerce,  and  clearly   such    com- 
merce cannot  be  properly  [263]  or  efficiently 
maintained  unless  those  engines  are  kept  in 
proper  repair;   phunly  they  cannot  be  kept 
in  proper  repair  without  well-equipped  and 
ample  repair  shops;  when  those  repair  shops 
become  inadequate  or  insufficient  to  promptly 
and  efficiently  keep  the  engines  so  engaged  in 
interstate  commerce  in  proper  repair,  and  it 
becomes  necessary  to  extend  or  build  addi- 
tions  to   said    shops    and    install    new    ma- 
chinery  and  appliances   therein   to  the   end 
that  the  repair  work  may  be  more  promptly 
and  efficiently  done,  does  not  it  necessarily 
follow  that  one  so  engaged  in  this  work  of  ex- 
tension is  working  in  aid  and  furtherance  of 
interstate  commerce?    The  nuts  and  bolts  in 
the    Pedersen    case   were   necessary   to   keep 
in  repair  the  bridge  being  used  in  interstate 
ciommerce;   the  extension  in.    this    case    was 
necessary  to  keep  in  repair  and  to  promptly 
and  efficiently  repair  engines  engaged  in  such 
commerce. 


The  question  is,  was  the  extension  to  the 
repair  shops  wholly  a  new  instrumentality  de- 
signed to  be  used  in  the  future  in  aid  and 
furtherance  of  interstate  commerce — but 
which  had  not  yet  been  put  to  such  use — or 
was  it  merely  an  addition  to  or  repairing  of 
an  instrumentality  already  in  such  use? 

There  can  be  no  doubt  that  if  it  had  been 
an  original  structure  intended  to  be  used  as 
an  instrumentality  of  interstate  commerce, 
but  which  had  never  been  actually  put  to 
such  use,  the  Federal  act  could  not  be  invoked. 
But  here  we  have  a  very  different  state  of 
case.  The  distinction  between  the  erection 
of  an  original  structure  intended  to  be  used  as 
a  repair  shop  for  engines  engaged  in  inter- 
state commerce,  but  which  has  not  yet  been 
put  to  that  use,  and  the  erection  of  an  ex- 
tension or,  addition  to  a  building  which  is  al  • 
ready  being  used  as  such  repair  shop,  is  ap 
parent.  The  one  is  an  original  undertaking, 
which  has  not  yet  been  impressed  with  its 
characteristic  as  an  instrumentality  of  inter- 
state commerce,  while  the  other  is  merely  an 
annex  to  or  enlargement  of  a  building  being 
already  so  used,  and  from  its  very  inception 
is  necessarily  looked  upon  and  regarded  as  a 
part  of  and  impressed  with  the  nature  of  the 
parent  structure.  No  matter  how  large  the 
extension  or  addition,  if  it  is  to  be  used  in  the 
same  business  and  forms  a  part  of  the  original 
building,  and  is  to  be  used  in  connection  with 
the  work  done  therein,  it  is  nothing  more  than 
a  repairing  of  that  building  that  the  work 
may  be  more  efficiently  [264]  and  promptly 
executed;  and  if  the  old  structure  is  already 
in  use  as  an  instrumentality  of  interstate  com- 
merce, necessarily  any  repairing  or  extension 
designed  to  make  it  more  effective  as  such  an 
instrumentality  is  a  work  in  furtherance  of 
or  aid  to  interstate  commerce. 

We  cannot  escape  the  conclusion  that 
appellant  was  at  the  time  of  his  injury  en- 
gaged in  aid  of  interstate  commerce:  (1) 
Because  the  extension  was  already  in  use  as  a 
storehouse  in  connection  with  the  original 
building,  which  was  confessedly  being  used  as 
an  instrumentality  of  interstate  commerce; 
and  (2)  because  the  extension  from  the  very 
beginning  of  its  erection  must  be  deemed  and 
treated  as  a  part  of  the  original  shops. 

But  it  is  insisted  for  the  appellee  company 
that,  even  though  the  case  be  held  to  be  one 
under  the  Fedieral  act,  that  there  was  no  negli- 
gence shown  as  against  the  company,  and  for 
that  reason  the  peremptory  instructicm  was 
properly  given,  although  it  was  given  by  the 
trial  court  solely  upon  the  other  ground. 

The  sections  which  were  being  placed  in  the 
gable  end  of  the  extension  ■  had  been  taken 
from  the  gable  end  of  the  old  building,  which 
was  of  the  same  dimensions  as  the  gable  end 
of  the  extension,  and  the  plan  ol  placing 
these  sections,  about  fifteen  in  number,,  had 
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been  adopted  by  the  workmen,  under  the 
direction  of  the  foreman  and  sub-foreman,  of 
raising  them  from  the  outside  by  means  of 
ropes  and  pulleys,  and  placing  them  in  posi- 
tion from  the  outside,  one  crew  of  men  re- 
maining on  the  ground,  imder  the  direct 
charge  of  the  foreman,  operating  the  pulleys, 
and  the  other  crew,  to  which  appellant  be- 
longed, being  up  in  the  building  and  handling 
the  section  after  it  reached  the  point  where 
it  was  to  be  placed.  All  of  the  sections  had 
been  so  placed  from  the  outside,  and  they 
were  at  work  placing  the  last  section,  which 
would  have  closed  that  end  of  the  extension, 
when  the  injury  happened,  and  that  part  of 
the  crew,  to  which  appellant  belonged,  and 
which  was  in  charge  of  the  subforeman  Chm- 
diff,  was  at  the  time  at  the  top  of  the  building 
about  sixty  feet  from  the  ground.  When  this 
last  section  reached  the  top,  by  means  of  the 
pulleys,  one  or  two  attempts  to  place  it  in 
position  from  the  outside  were  made,  when  it 
was  observed  by  Cundiff  that  there  was  nailed 
to  the  section  a  piece  of  studding  or  timber, 
which  made  it  impossible  to  so  place  the  same 
in  the  [205]  space  where  it  was  intended  to 
go;  thereupon  he  ordered  that  the  section  be 
pulled  in  from  the  outside  with  the  purpose 
of  attempting  to  place  it  fr<xn  the  inside;  a 
rope  was  tied  around  the  section,  fastened  to 
some  of  the  timbers  of  the  building,  and  after 
it  was  brought  to  the  inside  one  end  of  it  be- 
came fastened,  in  some  of  the  timbers  of  the 
building,  whereupon  the  foreman  directed  ap- 
pellant to  take  hold  of  the  larger  end  of  the 
section,  whic^  was  not  fastened,  and  while  he 
had  hold  of  that  end  the  foreman  directed 
another  workman,  Massie,  to  prize  loose  the 
other  end  of  the  section  which  was  fastened. 
Appellant's  back,  while  he  so  had  hold  of  the 
larger  end  of  the  section,  was  against  an  iron 
brace,  which  was  a  part  of  the  building,  and 
when  Massie  prized  the  other  end  loose  the 
whole  section,  which,  as  we  understand  from 
the  record,  was  swinging  by  the  rope  fastened 
to  the  timbers  above,  swung  against  appel- 
lant and  crushed  him  against  the  iron  brace. 
The  sub-foreman  CundiiT  was  present,  direct- 
ing the  work,  and  knew  the  dangerous  posi- 
tion in  which  appellant  was  placed  by  reason 
of  his  order  to  take  hold  of  that  end  of  the 
section  and  his  position  with  reference  to  the 
iron  brace,  and  might  easily  have  foreseen 
that  when  the  other  end  was  loosened  the 
whole  wedgfat  of  the  section  would  come 
against  appellant  and  force  his  body  against 
the  iron  brace. 

In  the  first  place,  it  wvs  negligence  to  send 
the  section  up  with  the  purpose  to  have  it 
placed  from  the  outside,  the  way  in  which  all 
the  work  had  been  done  up  to  that  time, 
when  there  was  nailed  on  it  a  strip  or  piece  of 
timber  which  made  it  impossible  for  the  sec- 
tion to  be  placed  as  it  was  intended;  and,  in 


the  next  place,  as  indicated  above,  it  w«s 
negligence  for  the  sub-foreman  Cundilf  to 
direct  Massie  to  prize  loose  the  end,  which  was 
fastened,  when  he  knew  from  the  situation  of 
appellant  at  the  time,  or  might  easily  have 
known,  that  the  weight  of  the  whole  section 
when  loosened  would  come  against  appellant 
and  crush  him  against  the  iron  brace.  The 
case  should  have  been  submitted  to  the  jury. 
For  the  reasons  given  tlie  judgment  is  re- 
versed, with  G erections  to  grant  appellant  a 
new  trial,  and  for  farther  proceedings  con- 
•istent  herewith. 


Neeesaity  of  Eleetlon  lietwe 
Employers'   LiablUty  Aet 
Statute  or  Gomii 


State 


It  is  well  settled  that  the  Federal  Employ- 
ers' Liability  Act  (Fed.  St.  Ann.  1909  Supp. 
p.  584)  does  not  supersede  the  common  and 
statutory  law  of  the  several  states  to  such  an 
extent  that  an  employee  of  an  interstate  car- 
rier must  recover  under  that  act  or  not  at 
all,  but  permits  of  a  recovery  under  state  laws 
if  the  employee  is  not  within  the  terms  of  the 
federal  act.  See  the  note  to  Grow  v.  Oregon 
Short  Line  R.  Co.  Ann.  Cas.  1915B  481.  It 
is  likewise  established  that  the  federal  act 
need  not  be  expressly  declared  on.  See  the 
note  to  Grand  Trunk  Western  R.  Go.  ▼.  Lind- 
say, Ann.  Cas.  1914C  168.  But  on  the  ques- 
tion whether  an  employee  who,  by  a  joinder  of 
counts  or  by  a  declaration  in  general  form, 
alleges  a  cause  of  action  good  either  under 
the  federal  act  or  under  the  state  law  should 
on  the  trial  be  compelled  to  elect,  the  decisions 
are  few  and  in  conflict.  The  holding  of  the  re- 
ported case  that  an  election  should  be  com- 
pelled is  in  line  with  other  decisicms  in  the 
same  jurisdiction.  South  Covington,  etc.  R. 
Co.  V.  Finan,  163  Ky.  340,  155  S.  W.  742: 
Louisville,  etc.  R.  Co.  ▼.  Strange,  156  Ky 
439,  161  S.  W.  230 ;  Louisville,  etc.  R.  Co.  t. 
Moore,  156  Ky.  708,  161  S.  W.  1129;  Cincin- 
nati, etc.  R.  Co.  V.  Clarke,  169  Ky.  662,  185 
S.  W.  94.  So  in  Armbruster  v.  Chicago,  etc 
R.  Co.  166  la.  155,  147  N.  W.  337,  an  election 
was  required  and  the  plaintiff  elected  to  pro- 
ceed under  the  state  law.  In  reversing  a  judg- 
ment for  the  plaintiff  on  the  ground  that  the 
evidence  brought  the  case  within  the  scope 
of  the  federal  act  the  court  said:  '*There  is 
nothing  in  the  suggestion  that,  in  insistiag 
that  plaintiff  elect  which  cause  of  action  she 
would  prosecute,  defendant  led  her  into  error, 
for  the  ruling  merely  exacted  that  she  de- 
termine on  which  statute,  those  of  the  state  or 
of  the  United  States,  she  would  rely  for  a 
remedy,  and  necessarily  the  remedy  to  be  ap- 
plied depended  on  the  determination  of  the 


THOMPSON  Y.  CINCINKATI,  ETC.  CO. 

m  Ky.  US. 


1271 


issue  as  to  whether  decedent  was  employed  in 
interstate  commerce  when  struck  by  the  fall- 
ing apron." 

In  Corbett  y.  Boston,  etc.  R.  Co.  219  Mass. 
351,  107  N.  E.  60,  the    contrary    view   was 
taken.    In  that  case  the   action,   which   was 
based  on  the  state  law,  was  dismissed  because 
of  the  pendency  of  another  action  based  on 
the  federal  act.     Reversing   that    order    the 
court  said:     ''It  oftentimes  would  be  a  great 
hardship  upon  the  parties  to  compel  them  to 
try  out  first  the  question  whether  the  federal 
act  applies,  and,  if  it  in  the  end  shall  be  de- 
cided that  it  does  not,  then  to  test  by  further 
litigation  their  rights  under  the  state  stat- 
ute.   The  short  period  of  limitations  provided 
in  each  act  often  might  expire  before  a  final 
decision  could  be  reached.    If  adverse  to  the 
plaintiff  on  the  ground  of  error  in  the  form 
of  relief  sought,  he  thus  might  be  barred  from 
a  just  recovery.     .     .     .    The  defendant  has 
contended  that  the  plaintiff   at   least   ought 
now  to  be  compelled  to  elect  which  action  she 
will  rely  upon.    But  the  argument  is  not  con- 
vincing.   The  plaintiff  in  each  of  the  present 
cases  happens  to  be  the  same  individual.   But 
that  is  an  accident.    Under  the  state  statute 
she  is  given  a  right  of  action  because  she  is 
the  widow.    She  prosecutes  that  action  in  her 
own  name  and  in  her  own  interest.    Gustafsen 
v.   Washburn,  etc.  Mfg.  Co.  153  Mass.  468. 
The  acticm  under  the  federal  statute  can  be 
prosecuted  only  by  the  personal  representative 
of  the  deceased  for  the  benefit  of  the  persons 
therein  named,  among  whom  may  be  included 
others  than  the  widow.    American  R.  Co.  v. 
Birch,  224  U.  S.  547  [32  S.  Ct.  603,  66  U.  S. 
(L.  ed.)    879];   Troxell  v.  Delaware,  etc.  R. 
Co.  227  U.  S.  434   [33  S.  Ct.  274,  57  U.  S. 
(L.  ed.)    586].     The  plaintiffs  in  two  such 
cases  as  these  well  might  be  different  per- 
sons.    In   any   event,  they  sue  in   different 
capacities.      Under    these    circumstances     it 
would  be  difficult  to  require  an  election.    The 
reasoning  upon  the  main  point  of  this  opinion 
leads  to  the  conclusion  that  election  ought  not 
to  be  required  at  this  stage.    It  is  not  neces- 
sary  to   decide  whether   an   instance   might 
arise  where  a  plaintiff  could  be  compelled  to 
elect     before     the    evidence    is    closed,    nor 
whether  at  the  close  of  the  evidence  an  elec- 
tion could  or  ought  to  be   required    by   the 
trial  court."    In  International,  etc.  R.  Co.  v. 
Reek  (Tex.)  179  S.  W.  699,  the  right  to  com- 
pel an  election  was  denied,  the  court  saying: 
^'The  first  and  second  assignments  of  error 
assail  the  action  of  the  court  in  overruling 
exceptions  to  those  paragraphs  of  the  petition 
in  which  it  was  alleged   that   the   plaintiffs 
did  not  know  whether  the  deceased  was  en- 
gaged in  intrastate  or  interstate  commerce  at 
the  time  of  his  death,  and  it  is  contended  that 
an  attempt  was  made  to  recover  under  federal 
and  state  statutes  at  the  same  time,  and  that 


appellees  should  have  been  compelled  to  elect 
under  which  statute  they  would  proceed. 
The  exceptions  were  properly  overruled. 
There  was  no  effort  to  recover  under  two 
statutes,  but  the  pleadings  were  intended  to 
meet  proof  as  to  one  class  of  commerce  or  the 
other.  If  the  evidence  showed  that  deceased 
was  engaged  in  interstate  commerce,  then  the 
federal  statute  would  apply ;  but,  if  it  showed 
that  he  was  engaged  in  intrastate  commerce, 
then  the  state  statute  would  apply.  It  would 
have  been  a  remarkable  fact  if  the  evidence 
had  shown  that  deceased  was  engaged  in  both 
classes  of  commerce  at  one  and  the  same 
time.  The  assignments  are  overruled."  In 
Vandalia  R.  Co.  v.  Stringer,  182  Ind.  676,  106 
N.  E.  865,  107  N.  E.  673,  it  was  said:  "In 
stating  that  the  action  must  be  brought  and 
recovery  had  under  the  state  law  where  the 
injury  occurs  in  intrastate  commerce,  or 
under  the  federal  act  where  the  injury  oc- 
curs in  interstate  commerce,  it  is  not  meant 
to  say  that  the  plaintiff  shall  specifically 
plead  or  refer  to  the  state  statutes  in  the  one 
case  or  to  the  federal  act  in  the  other.  The 
proper  procedure  is  to  plead  the  facts,  and  a 
recovery  may  then  be  had  accordingly,  as  the 
evidence  may  develop  a  case  under  the  one 
law  or  the  other."  See  also  Southern  R.  Co. 
V.  Ansley,  8  Ga.  App.  325,  68  S.  £.  1086; 
Southern  R.  Co.  v.  Howerton,  182  Ind.  208, 
105  N.  E.  1025,  106  N.  E.  369.  In  Graber  v. 
Duluth,  etc.  R.  Co.  159  Wis.  414,  150  N.  W. 
489,  it  w«s  said:  "Complaint  is  made  be- 
cause the  trial  court  did  not  compel  respond- 
ent to  elect  whether  he  would  claim  imder  the 
federal  law  or  under  the  state  law.  It  does 
not  appear  that  either  side  claimed  the  benefit 
of  the  former,  while  the  learned  court  seems 
to  have  thought  that  the  federal  act  ousted 
the  state  court  of  jurisdiction  to  apply  the 
state  law,  regardless  of  the  attitude  of  parties 
in  the  matter.  This  court  has  held  to  the 
contrary  in  the  two  oases  heretofore  cited, 
and  they  seem  to  be  in  harmony  with  the 
federal  decision.  North  Carolina  R.  Co.  v. 
Zachary,  232  U.  S.  248  [Ann.  Cas.  1914C 
159]  34  S.  Ct.  305  [58  U.  S.  (L.  ed.)  597]. 
If  either  side  claims  the  benefit  of  the  federal 
act,  it  is  fatal  error  not  to  apply  it,  if,  within 
reasonable  probabilities,  the  result  might 
otherwise  be  more  favorable  to  the  party  com- 
plaining. Here  there  was  no  error  in  refusing 
to  compel  respondent  to  elect,  as  there  would 
have  been  none  by  refusing  to  compel  appel- 
lant  to  do  so."  A  dictum  in  Wabash  R.  Co. 
V.  Hayes,  234  U.  8.  86,  34  S,  Ct.  729,  58  U.  S. 
(L.  ed.)  1226,  seems  to  be  in  accord  with  the 
holding  that  no  election  is  necessary.  In 
that  case,  in  holding  that  a  declaration  under 
the  federal  act  would  sustain  a  recovery  under 
the  state  law,  the  court  said  that  had  the 
plaintiff's  cause  of  action  been  presented  in 
an  alternative  way  in  separate  counts,  one 
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containing  and  anaUier  omitting  the  alle- 
gation that  the  injury  occurred  in  interstate 
commerce,  the  propriety  of  proceeding  to  a 
judgment  under  the  latter  count,  after  it 
appeared  that  the  first  could  not  be  sustained, 
doubtless  would  have  been  freely  conceded. 
"Certainly,  nothing  in  the  federal  act  would 
have  been  in  the  way.*'  To  the  same  general 
effect  is  the  holding  in  Luken  v.  Lake  Shore, 
etc.  R.  Co.  248  111.  377,  21  Ann.  Ca;B.  82,  04 
N.  E.  175,  140  Am.  St.  Rep.  220,  affirming  154 
III.  App.  550,  that  the  plaintiff  need  not  elect 
between  a  cause  of  action  based  on  the  federal 
safety  appliance  acts  and  one  based  on  the 
state  law.  See  to  the  same  effect  Devine  ▼. 
Chicago,  etc.  R.  Co.  168  111.  App.  450. 

An  election  once  made  is  binding.  Bravis 
V.  Chicago,  etc.  R.  Co.  217  Fed.  234,  133  C.  C. 
A.  228,  wherein  it  was  said:  "This  case  does 
not  present  a  complaint  where,  in  separate 
counts,  a  cause  of  action  is  pleaded  under  the 
federal  act  and  another  under  the  state  law, 
and  no  election  is  made,  and  we  do  not  de> 
termine  the  effect  of  a  motion  for  a  directed 
verdict  in  such  a  case.  It  presents  a  case  in 
which  the  plaintiff  at  the  close  of  his  own 
case  so  amended  his  complaint,  which  stated 
in  a  single  count  a  cause  of  action  under  the 
state  law,  as  to  make  it  state  a  cause  of  action 
under  the  federal  employers'  liability  act. 
The  plaintiff  thereby  elected  to  abandon  his 
cause  of  action  under  the  state  law  and  to  in- 
sist upon  a  recovery  under  the  federal  act. 
The  defendant  then  moved  for  a  directed 
verdict,  and  the  court  could  not  lawfully 
escape  the  decision  of  the  only  question  thus 
presented,  the  question  whether  or  not  the 
evidence  sustained  the  cause  of  action  which 
alone  the  plaintiff  had  then  pleaded  and  on 
which  he  had  elected  to  rely.  There  was  no 
error  in  its  decision  of  that  issue,  and  the 
plaintiff  was  estopped  from  repudiating  his 
election." 
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AdTevs«  PoM«sslon  — -  Hotloe  to  Owner 
—  Railroad  lAnd  ^  Notice  to  Affont. 

Where  hy  the  rules  of  a  railroad  company, 
its  station  agent  was  under  no  duty  to  report 


encroachments  by  abutting  owners  upon  its 
right  of  way  in  a  suit  by  the  road  to  recover 
possession  of  part  of  its  right  of  way  en- 
croached upon  by  defendant,  evidence  is  in- 
admissible contradicting  the  agent's  denial 
that  he  had  requested  defendant  to  move  her 
fence  off  the  right  of  way,  and  that  defend- 
ant denied  it  was  misplaced. 
[See  note  at  end  of  this  case.] 

Asemoy    —    Deolarationa    of    Asent    — 
Soope  of  Agemoy. 

Where  by  the  rules  of  plaintiff  railroad 
company,  its  roadmaster's  duties  were  limited 
to  ascertaining  the  boundary  lines  of  the 
company's  property  and  reporting  encroach- 
ments thereon,  evidence  that  he  had  been 
asked  by  defendant's  agent  to  fill  a  certain 
hole,  and  that  he  had  replied  that  it  was 
not  on  the  railroad's  right  of  way,  but  on 
her  own  property  is  inadmissible  on  behalf 
of  defendant  in  a  suit  by  the  railroad  to 
establish  title  to  such  part  of  the  right  of 
way,  a  principal  not  being  bound  by  the 
declaration  of  the  agent  without  authority  in 
the  premises. 

Bridemoe  «-  Parol  to  Explalm  IRTritiiig 
—  BKpIaiaatiom  of  liap. 

In  a  suit  by  plaintiff  railroad  to  recover 
possession  of  a  part  of  its  right  of  way,  al- 
leged to  have  been  encroached  upon  by  defend- 
ant,  where  defendant  offered  in  evidence  a 
plat  of  plaintiff's  right  of  way  which  had  been 
put  in  evidence  in  a  previous  suit  between 
-plaintiff  road  and  another  party,  and  which 
showed  that  the  right  of  way  by  the  scale 
of  the  plat  was  less  than  claimed  in  snit 
by  the  plaintiff  road,  the  explanation  of  the 
roadmaster  of  the  road,  wno  was  present 
when  the  plat  was  drawn,  who  had  procured 
data  for  it,  and  who  knew  the  purpose  for 
which  it  was  made,  that  there  had  been  no 
attempt  to  draw  it  to  scale  is  improperly  ex- 
cluded from  evidence. 

Original  Map  to  Explain  Later  One. 

Wliere,  in  an  action  by  a  railroad  to  re- 
cover possession  of  part  of  its  right  of  way 
alleged  to  have  been  encroached  upon,  the 
defendant  introduced  in  evidence  a  plat  of 
the  right  of  way  used  in  a  previous  suit  be- 
tween the  railroad  and  the  township,  it  is 
error  to  exclude  from  evidence  another  plat 
of  the  right  of  way  made  earlier  by  a  real 
estate  agent  of  the  company,  dead  at  time 
of  suit,  proved  to  have  been  his  by  his  hand- 
writing, the  second  plat  being  a  counter 
declaration  to  the  first  plat  introduced  by 
defendant ;  the  purpose  of  the  introduction  of 
such  plat  being  to  show  the  location  of  plain- 
tiff's right  of  way. 

Appeal  from  Common  Pleas  Circuit  Courts 
Sumter  county:     Riob,  Judge. 

Action  to  recover  possession  of  real  prop- 
erty. Atlantic  Coast  Line  Railroad  Company, 
plaintiff,  and  Mary  A.  Dawes,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts  are  stated  in  the  opinion.     Bb- 

VSBSKD. 
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L,  W.  McLemore,  Mark  Reynolda  and  Purdy 
^  Bland  ior  appellant. 

L.  D,  Jennings  and  R.  D,  Eppa  for  respond- 
ent. 

[260]  Hydbick,  J.— Plaintiflf  sued  to  recov- 
er posBession  of  a  strip  of  land  about  eighteen 
feet  wide,  extending  across  defendant's  lot 
adjoining  its  right  of  way,  opposite  the  pas- 
senger station  at  Sumter,  alleging  that  the 
strip  is  a  part  of  its  right  of  way,  and  sought 
incidentally  to  require  defendant  to  remove 
some  structures  thereon,  alleged  to  be  of  a 
temporary  nature,  and  to  enjoin  further  tres- 
passing thereon.  Defendant  denied  the  al- 
legati<Mis  of  the  complaint  and  pleaded 
estoppel  and  adverse  possession. 

Defendant  has  owned  her  lot  since  1888. 
Her  mother,  Mrs.  Epperson,  owns  an  adjacent 
lot,  which  also  adjoins  the  right  of  way.  De- 
fendant resides  in  Pennsylvania  and  her  moth- 
er has  had  control  of  her  lot,  as  her  agent, 
possibly  ever  since  she  has  owned  it.  For 
many  years,  ever  since  defendant  has  owned 
the  lot,  and  for  some  time  before,  it  has  be«i 
enclosed  on  the  side  next  the  right  of  way  by 
a  fence,  when  was  on  the  line  now  claimed 
by  defendant.  About  1901  or  1902,  several 
small  wooden  structures  were  erected  by  de- 
fendant, or  her  tenants,  on  the  strip  in  ques- 
tion. Tliey  extend  up  to  the  line  of  the  old 
fence.  They  are  variously  spoken  of  as  stores, 
shops,  shacks  and  shanties.  They  are  of  cheap 
construction,  and  of  no  considerable  value, 
and  are  used  aa  negro  restaurants  and  fruit 
stands.  The  plaintiff's  roadmaster  testified 
that  he  knew  when  these  structures  were  be- 
ing erected,  and  that  he  reported  the  [261] 
erection  thereof  to  the  office  of  the  company, 
to  whom  it  was  his  duty  to  report  such  en- 
croachments on  the  right  of  way,  and  that,  as 
soon  as  the  land  was  needed  for  railroad 
purposes,  the  company  took  steps  to  have 
them  removed. 

The  jury  were  instructed  that,  if  the  right 
of  way  extended  into  defendant's  lot,  plaintiff 
was  entitled  to  recover  so  much  of  the  strip 
in  question  as  the  evidence  showed  to  be  with- 
in the  ri^t  of  way,  unless  defendant  had 
established  one  or  the  other  of  her  affirmative 
defenses  by  the  greater  weight  of  the  evidence. 
In  accord  with  the  principle  declared  in  Atr 
lantic  Coast  Line  R.  Co.  v.  Epperson,  85  S.  0. 
140,  67  S.  E.  236,  the  jury  were  further  told 
that  merely  enclosing  a  part  of  the  right  of 
way  by  a  fence  was  not  sufficient  to  put  the 
company  on  notice  of  adverse  possession;  but 
that  there  must  be,  in  addition  thereto,  proof 
of  notice  to  the  company  that  the  fence  was 
an  assertion  of  an  adverse  or  hostile  posses- 
Hion.    The  jury  found  for  defendant. 

The  first  assignment  of  error  charges  the 
admission  of  incompetent  evidence  in  allowing 
Hr.  Brand,  a  witness  for  plaintiff,  to  be  con- 


tradicted by  Mr.  Epperson.  Mr.  Brand  was 
station  agent  of  the  railroad  company  at 
Sumter  from  about  1881  until  about  1890, 
and  is  now  vice  president  of  the  company. 
When  he  was  on  the  stand  defendant  asked 
him,  for  the  purpose  of  laying  the  foundation 
for  the  contradiction,  if  he  had  ont,  in  the 
city  of  Sumter,  between  1886  and  1890,  asked 
Mr.  Epperson  to  take  a  message  to  his  wife 
to  the  effect  that  the  fence  enclosing  her  lot 
and  the  defendant's  lot  was  on  the  right  of 
way,  and  that  he  had  been  instructed  by  the 
company  to  request  her  to  remove  it;  and  if 
Mr.  Epperson  did  not  tell  him,  in  reply,  that 
his  wife  said  that  the  fence  enclosed  her  own 
and  defendant's  property,  and  that  she  would 
not  remove  it.  This  was  the  evidence  relied 
upon  by  defendant  as  notice  to  the  company 
of  her  adverse  possession.  Mr.  Brand  denied 
the  conversation,  and  said  that,  as  station 
[262]  agent,  he  had  nothing  to  do  with  such 
an  encroachment  on  the  right  of  way  as  the 
one  in  question,  that  it  came  under  the  road- 
master's  duties;  that  such  a  request  would 
not  have  been  made  through  him,  and  was 
not,  in  fact,  so  made;  and  that  he  had  no 
authority  directly  from  the  company  nor  under 
his  general  duties  to  make  it,  and  that,  in 
fact,  he  did  not  make  it.  At  first  the  C*ourt 
ruled  the  proposed  contradiction  incompetent. 
But  defendant  then  introduced  in  evidence 
certain  rules  of  the  company,  which  the  testi- 
mony of  Mr.  Brand  tended  to  show  were  in 
effect  while  he  was  the  station  agent.  Rule 
890,  which  prescribed  the  duties  of  station 
agents,  and  rules  837  and  1000,  which  pre- 
scribed the  duties  of  roadmasters,  were  as 
follows : 

''Rule  890.  They  will  have  charge  of  the 
company's  books,  papers,  buildings,  sidings 
and  grounds,  and  will  be  held  responsible  for 
tlie  safety  and  care  of  all  property  entrusted 
to  the  company  in  the  transaction  of  its  busi- 
ness and  for  the  deportment  of  employees 
at  their  stations. 

**Rule  837.  You  will  promptly  report  any 
encroachment  upon  the  land  of  the  company 
by  fences,  buildings  or  roads  belonging  to 
other  persons. 

''Rule  1000.  They  must  familiarize  them- 
selves with  the  boundary  lines  of  all  company 
property  and  will  promptly  report  any  en- 
croachment upon  the  land  of  the  company  by 
fences,  buildings  or  roads  belonging  to  other 
parties." 

Upon  the  introduction  of  these  rules,  the 
Court  allowed  the  contradiction.  This  ruling 
was  erroneous.  Standing  alone,  rule  890  can- 
not be  construed  to  give  station  agents  au- 
thority over  encroachments  upon  the  right 
of  way  at  places  other  than  the  station 
grounds,  and  it  is  questionable  whether  it 
can  properly  be  construed  to  give  them  such 
authority  over  an  encroachment  like  the  one 
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in  question,  unless  it  affected  the  buildings, 
sidings  or  grounds  at  the  station,  so  as  to 
interfere  with  the  proper  discharge  of  their 
duties  in  some  way,  such  as  the  receipt  and 
delivery  of  freight  or  baggage,  or  with  the 
ingress  and  egress  of  passengers  [263]  or 
others  having  business  at  the  station.  The 
encroachment  in  question  was  not  of  such  a 
nature,  nor  was  it  at  the  station,  which  was 
located,  at  that  time,  several  hundred  yards 
distant  and  across  two  streets  from  the  pres- 
ent station  and  the  property  in  question.  But 
when  this  rule  is  construed  in  connection  with 
rules  837  and  1000,  it  is  clear  beyond  con- 
troversy that  it  was  the  duty  of  the  road- 
master  and  not  that  of  the  station  agent  to 
report  the  encroachment,  and  the  roadmaster, 
Mr.  Bruner,  testified  that  he,  in  fact,  did  re- 
port it.  So  that,  upon  the  construction  of 
the  rules  alone,  it  cannot  be  said  that  Mr. 
Brand  had  any  authority  to  deal  with  this 
encroachment.  But  added  to  this  we  have  his 
positive  testimony  that  he  had  no  such 
authority.  The  contradiction  was,  therefore, 
improperly  allowed,  for  it  is  well  settled  that 
the  declaration  of  an  agent,  touching  a  mat- 
ter not  within  the  scope  of  his  authority,  is 
not  binding  upon  the  principal.  Piedmont 
Mfg.  Co.  V.  Columbia,  etc,  R.  Co.  19  S.  C. 
353;  Waldrop  v.  Greenwood,  etc.  B.  Co.  28 
S.  C.  158,  5  S.  E.  471;  Schlapbach  v.  Rich- 
mond, etc.  R.  Co.  35  S.  C.  617,  15  S.  £.  241; 
Guess  V.  South  Bound  R.  Co.  40  S.  C.  450, 
19  8.  £.  68. 

The  next  assignment  of  error  is  in  allowing 
plaintiff's  witness,  Mr.  Bruner,  the  roadmas- 
ter, to  be  contradicted  by  Mrs.  Epperson.  He 
was  asked  if  Mrs.  Epperson  had  not  requested 
him  to  fill  a  certain  hole  in  the  right  of  way, 
as  now  claimed  by  plaintiff,  in  front  of  her 
property,  and  possibly  also  in  front  of  de- 
fendant's property,  and  if  he  had  not  replied 
that  it  was  not  on  the  right  of  way,  but  on 
her  own  property,  and  that  he  would  not 
fill  it.  He  denied  the  conversation,  and, 
against  objection,  the  Court  allowed  Mrs. 
Epperson  to  contradict  him.  The  cases  above 
cited  show  that  this  was  error,  as  there  was 
no  testimony  tending  to  show  that  Mr.  Bruner 
had  any  authority  from  the  company  to  bind 
it  by  any  such  declaration.  Under  rules  837 
and  1000,  above  quoted,  his  duty  was  limited 
to  ascertaining  the  boundary  lines  of  the  com- 
pany's property  and  reporting  encroachments 
thereon.  [264]  This  certainly  does  not,  di- 
rectly or  by  implication,  vest  in  him  authority 
to  waive  the  company's  rights  to  its  property 
by  his  declarations  with  regard  thereto. 

The  defendant  introduced  a  certain  plat  of 
the  plaintiff's  property  in  Sumter  obtained 
from  some  of  its  officers  in  settling  a  dispute 
between  the  company  and  the  city  of  Sumter 
touching  another  matter.  On  this  plat  the 
right  of  way  is  shown  by  scale  as  being  of 


less  width  than  that  now  claimed  by  plaintiff. 
In  reply,  plaintiff  sought  to  prove  by  Mr. 
Bruner,  who  assisted  in  making  the  plat,  that 
it  was  not  made  for  the  purpose  of  accurately 
locating  the  right  of  way  to  which  the  com- 
pany was  entitled  by  law,  but  merely  to  show 
the  open  space  available,  at  that  time, 
for  the  rearrangement  of  its  tracks.  The 
Court  erred  in  excluding  this  explanation  of 
the  plat.  It  matters  not  that  Mr.  Bruner 
did  not  make  the  plat,  or  that  his  own  meas- 
urements and  figures  did  not  appear  thereon, 
though  he  said  that  some  of  them  did.  He 
testified  that  he  was  present  when  it  was 
made  and  assisted  in  procuring  the  data  for 
it,  and  that  he  knew  the  purpose  for  which 
it  was  made.  A  plat  made  for  a  particular 
purpose,  or  to  show  a  specific  location,  may 
not  be,  and  often  is  not,  accurate  with  regard 
to  other  matters  shown  thereon.  These  are 
often  sketched  in,  without  accurate  measure- 
ment or  location.  Therefore,  the  purpose  for 
which  the  plat  in  question  was  made  was  very 
material  in  determining  its  reliability  as 
evidence  upon  the  question  at  issue. 

This  plat  appears  to  have  been  made  in 
1901,  and  plaintiff  sought  to  rebute  the  infer- 
ence which  defendant  sought  to  draw  from  it 
by  introducing  a  plat  made  in  1897  of  the 
company's  property  and  rights  of  way  in  and 
near  the  station  and  yards  at  Sumter  by  Mr. 
Britt,  who  was,  at  that  time,  a  civil  engineer 
and  real  estate  agent  of  the  company.  This 
plat  showed  the  right  of  way  as  now  claimed 
by  plaintiff.  Mr.  Bruner  testified  that  Mr. 
Britt  was  dead,  that  he  knew  his  handwrit- 
ing, and  that  the  [265]  blue  print  offered 
showed  that  it  was  his  work,  and  that  Mr. 
Britt  had  given  him  a  blue  print  of  the  plat. 
The  Court  erred  in  excluding  this  plat.  If 
the  plat  of  1901  was  competent  as  a  declara- 
tory act  of  the  company,  tiding  to  show  that 
it  did  not  then  claim  to  the  extent  that  it 
does  now  for  its  right  of  way,  clearly  the 
plat  of  1897  was  admissible  as  a  counter- 
declaration,  that  it  was  then  claiming  to  the 
extent  that  it  now  claims,  and  also  as  corro- 
borating the  testimony  of  Mr.  Bruner,  which 
was  erroneously  excluded,  as  to  the  purpose 
for  which  the  plat  of  1901  was  made. 

In  this  view  of  the  case  the  questions  pre- 
sented by  the  remaining  exceptions  are 
demic  and  need  not  be  considered. 

Judgment  reversed. 


NOTB. 

Wliat  Gomstltiites   Hotlee  tm 
GompABj    of   Adverse    Posse 
Its  Property. 


seien   ef 


Possession  of  the  lands  of  a  railroad  com- 
pany by  an  adverse  claimant  may  be  accom- 
panied by  acts  inconsistent  with  the  rights 
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of  the  railroad  which  are  so  open  and  notori- 
ous that  the   railroad   must   reasonably   or 
necessarily   be   considered   aa   having  notice 
of  them,  and,  from  them,  as  having  notice 
that  the  possession  is  hostile  and  under  a 
claim  of  right.     In  such  a  case  the  railroad 
is  presumed  to  have  notice,  and  this  construc- 
tive notice  will  serve  in  the  place  of  actual 
notice  of  the  adverse  possession.     Maysville, 
etc.  R.  Co.  V.  Holton,  100  Ky.  665,  39  S.  W. 
27;    Wilmot  v.  Yazoo,  etc.  R.  Co.  76  Miss. 
374,   24   So.   701;    Reniker   v.   Kansas   City, 
etc.  R.  Co.   (Okla.),  165  Pac.  265.     In  Mays- 
ville,  etc.  R.  Co.  v.  Holton,  supra,  the  court 
held    that   the   following  instruction   was   a 
correct  exposition  of  the  law:     "The  jury  are 
instructed  that  unless  they  believe  from  all 
the  evidence  that  the  plaintiffs  and  those  un- 
der whom  they  claimed  continuously  and  un- 
interruptedly for  a  period  of  fifteen  years  af- 
ter 1858,  and  before  1886,  obstructed  the  right 
of  defendant  or  those  claiming  or  acting  under 
them  to  enter  upon  said  land  for  the  purpose 
of  its  railroad  by  such  open  and  notorious 
acts  as  were  inconsistent  with  the  rights  of 
way  granted  to  said  company,  and  so  open 
and  notorious  that  the  defendant  must  rea- 
sonably be  considered  as  having  had  notice 
of  them,  and  from  them  to  have  known  that 
the  plaintiff  denied  its  right  of  way,  and  their 
occupation  of  the  right  of  way  was  hostile 
to  the  right  of  the  company  to  enter  thereon, 
they  will  find  that  the  grant  in  question  is 
not  barred  by  adverse  use  and  possession." 
In  Reniker  v.  Kansas  City,  etc.  R.  Co.  (Okla.) 
155  Pac.  255,  it  was  held  that  where  an  ad- 
verse   claimant    against    a    railroad    erected 
permanent    improvements    of    value    on    the 
land  in   question,   such   use  of  the  land   by 
him  constituted  a  "high  class  of  notice"  to 
the  railroad  company  of  the  adverse  character 
of  his  holding.    The  court  said:     "As  we  get 
from  the  record   and  briefs,  the  defendants 
rely  upon   plaintiff's  failure  to  give  special 
notice  of  its  claim  of  adverse  possession  and 
title,  that  is,  other  than  would  be  imputed 
hy  the  improvements,  use,  and  possession  as 
herein  pointed  out,  and  while  the  record  does 
not  so  state,  we  assume  that  the  learned  trial 
j  udge  took  the  same  view  of  the  law.    But,  if 
so,  we  think  the  position  erroneous.    The  evi- 
dence is  that  the  plaintiff  built  on  the  alley 
the  elevator  which  extended  to  within  a  few 
inches  of  the  right  of  way,  a  cement  block 
factory,  waterworks  plant,  fenced,  cultivated, 
and  otherwise  used  and  controlled  the  entire 
alley  space,  at  all  times  believing  he  had  title 
thereto.    The  improvements  cost  several  thou- 
sand dollars.     Some  from  their  very  nature 
axe   permanent  and  lasting,  and  defendants 
made  no  objection.    The  construction  of  valu- 
able  and    lasting   improvements,   possession, 
and  control,  in  cases  of  this  kind,  were  hostile 
and   inconsistent  with   defendant's   claim   of 
o^M^ership,  and  are  a  high  class  of  notice  of 


which   defendants   cannot   deny    full   knowl- 
edge," 

But  where  one  holds  possession  of  lands 
over  which  a  railroad  has  a  right  of  way, 
acts  of  apparent  ownership  by  him  which 
are  not  inconsistent  with  the  superior  right 
of  the  railroad,  will  not  amount  to  notice 
of  the  adversary  and  hostile  character  of  the 
possession.  Northern  Counties  Inv.  Trust  v. 
Enyard,  24  Wash.  366,  64  Pac.  516,  wherein 
it  was  held  that  for  the  grantor  of  a  right 
of  way,  and  his  successors,  during  the  nonuser 
of  the  right  of  way,  to  fence  a  part  of  the 
servient  estate  and  clear  and  cultivate  it,  did 
not  amount  to  notice  to  the  company  that 
the  holding  was  adverse  and  hostile,  since  the 
occupancy  by  the  grantor  and  his  successors 
must  be  deemed  to  have  been  permissive.  See 
also  Dulin  v.  Ohio  River  R.  Co.  73  W.  Va. 
166,  80  S.  E.  145,  L.R.A.1916B  653,  wherein 
the  court  said  that  in  such  a  case  the  statute 
does  not  begin  to  run  until  actual  notice  is 
given  to  the  railroad  company  of  the  adverse 
character  of  the  claimant's  possession,  thus 
inferentially  holding  that  the  claimant's  acts 
of  cultivating  the  land  during  the  nonuser  of 
its  right  of  way  by  the  railroad  did  not 
amount  to  a  notice  to  the  railroad  that  the 
holding  was  adverse. 

Notice  to  an  agent  of  the  railroad  company 
is  notice  to  the  company,  and  it  seems,  there- 
fore, that  where  an  adverse  claimant  in  speak- 
ing with  an  agent  of  the  railroad  denies  that 
the  railroad  owns  a  right  of  way  across  land 
he  is  holding,  this  is  actual  notice  to  the 
company  of  the  adverse  possession.  Graham 
V.  St.  Louis,  etc.  R.  Co.  69  Ark.  562,  65  S.  W. 
1048  (dissenting  opinion  in  69  Ark.  571,  66  S. 
W.  344),  wherein  the  court  said:  "Now,  in 
this  case  we  see  no  evidence  of  any  un- 
equivocal act  of  hostility  on  the  part  of  the 
defendant  against  the  rights  of  the  company, 
sufficient  to  put  it  upon  notice  of  an  adverse 
claim,  until  shortly  before  the  commencement 
of  this  action,  when  the  defendant,  speaking 
to  an  agent  of  the  company,  denied  that  it 
owned  a  right  of  way  across  his  field.  This 
was  notice  to  the  company,  but  previous  to 
that  the  evidence  shows  no  act  of  defendant 
so  inconsistent  with  the  right  of  the  company 
as  to  bring  to  it  notice  of  an  adverse  claim." 
However,  it  is  held  in  the  reported  case  that 
since  the  declarations  of  a  station  agent  of 
a  company  as  to  notice  of  adverse  possession 
of  property  of  the  railroad  alleged  to  have 
been  given  him  by  the  adverse  claimants  are 
not  admissible  to  bind  the  company  because 
not  concerning  a  matter  within  the  scope  of 
a  station  agent's  authority,  they  are  not  a 
proper  foundation  for  a  contradiction,  and 
that,  therefore,  a  contradiction  based  on  such 
declarations  is  inadmissible. 

Where  a  railroad  owns  the  fee  in  certain 
land,  and  a  grantee,  under  a  deed  from  a  third 
person  purporting  to  convey  the  fee  in  the 
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land,  takes  poBsession  thereof  and  liolds  it, 
the  recorded  deed  is  notice  to  the  railroad 
that  the  holding  of  the  grantee  therein  is 
adverse  and  hostile.  Smith  v.  Pittsburgh, 
etc.  R.  Co.  26  Ohio  Cir.  Ct.  Rep.  44.  And 
it  has  been  held  that  possession  by  a  grantee 
under  a  deed  purporting  to  convey  all  the 
land  in  certain  lots  "except  that  part  upon 
which  the  track  of  the  .  .  .  railroad  is 
laid,"  in  which  lots,  how^ever,  the  railroad 
owned  a  strip  of  100  feet,  amounted  to  con- 
structive notice  to  the  railroad  that  the 
grantee  in  the  deed  was  holding  under  claim 
of  right,  and  adversely,  all  the  land  in  the 
said  lots  except  that  part  actually  occupied 
by  the  railroad's  track.  St.  Louis,  etc.  R. 
Co.  V.  Ruttan,  90  Ark.  178,  118  S.  W.  705. 

Mere  continuance  in  possession  by  the 
grantor  of  part  of  lands  conveyed  by  him  to 
a  railroad  will  not  be  sufficient  to  amount  to 
notice  to  the  railroad  company  of  the  adverse 
character  of  the  holding,  in  order  to  start 
the  statute  of  limitations  running.  Some  more 
distinct  act  to  indicate  the  adverse  possession 
will  be  required.  Iowa  Cent.  R.  Co.  v.  Homan, 
151  la.  404,  131  N.  W.  878,  wherein  the 
court  said:  "Tlie  rule  in  such  cases  is  that 
the  mere  continuance  of  possession  by  a 
grantor  after  his  conveyance  of  land  does  not 
set  the  statute  of  limitations  in  running. 
That  is  to  say,  something  more  than  mere 
possession  must  be  shown  in  such  cases.  Even 
in  such  cases,  however,  the  statute  may  be 
set  in  motion  by  any  distinct  act  on  the  part 
of  the  party  in  possession  which  sufficiently 
indicates  to  the  grantee  that  his  grantor  is 
holding  adversely  to  him." 

It  has  been  held  that  where  the  lessee  of 
part  of  a  railroad  right  of  way  built  a  ware- 
house and  inclosed  part  of  the  right  of  way 
with  a  fence,  but  in  such  a  way  that  his 
possession  was  not  hostile  but  was  consistent 
with  the  permissive  possession  of  a  lessee  or 
licensee,  a  change  from  the  possession  of  the 
lessee  or  licensee  to  that  of  a  stranger  would 
not  make  the  holding  of  the  inclosure  ad- 
verse to  the  railroad  company,  unless  notice 
of  the  changed  character  of  the  possession 
was  given  to  it,  and  that  the  mere  fact  of 
the  surrender  by  the  lessee  of  his  interest  in 
the  fence  to  a  stranger  would  not  in  itself 
be  siifficient  notice  to  the  railroad  of  the 
change  to  a  hostile  possession.  Northern  Pac. 
R.  Co.  V.  Little  John,  198  Fed.  700.  In  that  case 
the  court  said:  "The  inclosure  by  Bennett, 
not  being  hostile  to  the  plaintiff  in  the  first 
instance,  would  not  become  so  merely  by  his 
surrendering  his  interest  in  the  fence  to  the 
defendant.  The  plaintiff  would  have  no 
knowledge  or  means  of  knowing  that  this  de- 
fendant was  asserting  title  because  of  it. 
.     .  It  might  as  well  be  presumed  that 

Bennett  and  his  grantee  of  the  warehouse 
were  asserting  title  to  the  defendant's  land 


by  the  inclosure — in  fact,  better,  for  con- 
structive possession  follows  the  true  title. 
.  .  .  Tlie  change  from  the  possession  of 
the  lessee  or  licensee  to  that  of  a  stranger 
must  be  brought  home  to  the  plaintiff  before 
there  would  be  any  ouster  and  the  posseseion 
by  the  inclosure  become  adverse." 


STATE  EX  BEX..  THATCHEB 


V. 


Nevada  Supreme  Court — August  4,   1914. 


87  Nev.  4:52;  14t2  roc.  532. 


Eleotions  —  Ckaase  of  Resistratiom  by 
Voter. 

Under  the  election  laws  of  1913  (St.  1913. 
c.  284,  subc.  3,  §  18),  relating  to  primary 
electioriB,  and  subchapter  2,  §§  4,  5,  relating! 
to  registration,  an  elector  who  has  registered, 
so  as  to  be  entitled  to  vote  at  a  primary 
election,  by  designating  his  political  party 
and  having  same  entered  on  the  registry, 
cannot  subsequently  require  the  registry  agent 
to  change  such  designation. 

[See  note  at  end  of  this  case.] 

Recistratioii    ~    Party    AlEliatioii    — 
Time  for  Entry. 

Under  the  election  laws  of  1913  (St.  1913. 
c.  284,  subc.  3,  §18),  relating  to  primary 
elections,  and  subchapter  2,  §§  4,  5,  relating 
to  registration,  where  an  elector  has  r^«- 
tered,  but  has  failed  to  indicate  his  politics 
or  party  designation,  he  may  prior  to  the 
time  fixed  for  closing  registration  apply  to 
the  registry  agent  and  have  an  entry  maJe 
on  the  registry  of  his  politics  or  party  desii:- 
nation  so  as  to  entitle  him  to  vote  at  i 
primary  election. 

Same. 

As  used  in  the  election  laws  of  1913  (St. 
1913,  c.  284,  subc.  3,  §  18),  providing  that  an 
elector  shall  not  be  entitled  to  vote  at  a 
primary  election  ''unless  he  has  heretofore 
designated  to  the  registry  agent  his  politio." 
the  word  "heretofore"  relates  to  the  time  ia 
which  an  elector  may  lawfully  be  registered 
for  the  primary  election. 

Original  application  for  writ  of  prohibi- 
tion. George  B.  Thatcher,  relator,  and 
George  W.  Keith,  respondent.  The  facts  are 
stated  in  the  opinion.  WRrr  qbattted  as 
to  one  of  two  questions  presented  and  DE!(nD 
as  to  other. 

Oeo.  B.  Thatcher  for  relator. 
W.  W.  Oriffin  for  respondent. 
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[45a]  NoJtcnoss,  J. — This  is  an  original 
proceeding  in  proKibition,  and  the  petition 
presents  two  questions  under  the  election 
laws:  First,  can  an  elector  who. has  regis- 
tered so  as  to  entitle  him  to  vote  at  the 
primary  election  by  designating  and  having 
entered  upon  the  registry  the  politics  or 
political  party  of  such  elector^  subsequently 
apply  to  the  registry  agent  and  have  changed 
the  designation  of  his  political  party  t  Second, 
can  an  elector  who  has  registered  and  who 
has  failed  or  refused  to  indicate  his  politics 
or  party  designation,  prior  to  the  time  fixed 
for  close  of  registration  for  the  primary 
election,  apply  to  the  registry  agent  and 
have  entered  on  the  register  his  politics  or 
party  designation  so  as  to  entitle  him  to 
vote  at  the  primary  election? 

Upon  both  questions  above  presented  we 
are  without  precedent.  It  is  the  contention 
of  the  attorney-general  that  they  should  be 
answered  in  the  negative.  Counsel  for  re^ 
spondent  agrees  with  the  attorney-general  as 
to  the  first  question,  but  contends  that  the 
second  question  i^ould  be  answered  in  the 
affirmative. 

Section  18  of  "Chapter  3— -Primary  Elec- 
tions" of  the  el«ction  laws  of  1913  ccmtains 
the  provision:  "No  elector  shall  be  entitled 
to  vote  at  primary  elections  unless  he  has 
heretofore  designated  to  the  registry  agents 
his  politicB  or  political  party  to  which  he 
belongs  and  has  caused  to  be  entered  upon 
the  register  by  such  .  .  .  agents  his  poli- 
tics or  the  political  party  to  which  he  be- 
longs.    .    .     ."    (Stats.   1913,   p.  521.) 

Section  4  of  "Chapter  2^— Registration" 
of  the  same  act  [464]  provides  that  the 
county  commissioners  "shall  furnisli  to  each 
registry  agent  a  book  which  shall  be  known 
as  the  'Official  Register,'  which  shall  be  ruled 
in  columns  of  suitable  dimensions  to  provide 
for  the  following  entries  opposite  the  name 
of  each  elector,  to  wit: 

"First — Number  on  th6  register. 
"Second — Date  of  registry. 
"Third — ^Name  of  elector. 


"Eleventh— Designating  the  politics  or  po- 
litical party  of  the  elector;  provided,  that 
said  elector  shall  not  be  required  to  design 
nate  his  politics  or  the  political  party  to 
iirhich  he  belongs  and  the  registry  agent  shall 
-not  be  required  to  enter  the  same  on  the 
registry  unless  said  elector  intends  to  vote 
m,t  a  primary  election  provided  for  by  law; 
and  in  no  event  shall  any  elector,  who  has 
refused  or  f!iiled  to  indicate  his  politics  or 
the  political  party  to  which  he  belongs,  as 
herein  required,  be  entitled  to  vote  at  any 
primary  election."     (Stats.  1913,  p.  495.) 

Section  5  of  the  same  chapter  ("Registra- 
-fcion")   provides: 

*'It  shall  be  the  duty  of  the  registry  agents, 
ut  any  time  when  called  on  to  do  so,     .     .     > 


to  receive  and  register  the  names  of  all  per- 
sons legally  qualified  and  entitled  to  vote 
at  such  election,  .  .  .  entering  on  the 
official  register  under  the  proper  heading, 
the  number  and  dato  of  registry,  the  name, 
.  .  the  age  and  nativity  of  the  elector, 
»  .  .  and  when  the  person  so  registered 
shall  be  of  foreign  birth,  the  fact  of  the 
exhibition  of  or  failure  to  exhibit  his  certifi- 
cate of  naturalization  shall  be  noted  in  the 
column  provided  for  that  purpose,  which  list, 
properly  entered,  as  in  this  section  required, 
shall  be  known  as  the  'Official  Register'  of 
elections  of  their  respective  townships; 
.  .  .  providedf  further  that  if  any  person 
shall  fail  or  refuse  to  give  his  residence  and 
the  other  information,  with  the  particularity 
required  in  this  section,  he  shall  not  be 
registered;  .  -.  .  and  provided  further, 
that  no  person  shall  be  deemed  to  be  regis- 
tered for  the  September  primary  election  un- 
less he  shall  have  been  so  registered  on  or 
before  the  20th  day  [455]  of  August  next 
preceding  the  date  of  such  election."  (Stats. 
1913,   p.   495.) 

The  powers  and  duties  of  a  registry  agent 
are  matters  of  statutory  regulation  entirely. 
(15  Cyc.  304.)  There  is  no  provision  in  our 
election  laws,  such  as  exists  in  the  laws  of 
California,  specifically  authorizing  the  registry 
elector  filed  before  the  close  of  registration 
to  change  the  political  designation  of  an  elec- 
tor or  to  make  such  designation  where  none 
was  given  at  the  tin^e  of  registration. 
<Schostag  V.  Cator,  151  Cal.  604,  91  Pac. 
503,  cited  and  quoted  from  in  Riter  v.  Doug- 
lass, 32  Nev.  436,  109  Pac.  444.) 

The  question  came  up  in  the  Schostag  case 
of  the  right  of  an  elector  to  change  his 
political  affiliation  after  the  close  of  registra- 
tion for  the  primaries  and  to  vote  the  party 
primary  ticket  of  another  party  than  that 
which  the  register  showed  him  to  be  affiliated 
with.  In  denying  the  right  to  so  vote  the 
court,  speaking  through  Beatty,  C.  J.,  said: 

"It  is  contended  that  the  test  prescribed 
by  section  1366a,  Pol.  Code,  is  unreasonable, 
because,  with  the  close  of  registration,  the 
elector  loses  his  right  to  change  his  party 
allegiance  in  consequence  of  a  change  in  his 
political  convictions,  and  is  precluded  from 
taking  part  in  the  election  of  delegates  to  the 
convention  of  the  party  with  which  on  the 
day  of  the  election  his  more  matured  opin- 
ions would  impel  him  to  cast  in  his  lot. 
This  inconvenience  certainly  does  result  from 
the  provisions  of  the  act,  but  the  legislature, 
which  must  be  presumed  to  have  foreseen  it, 
probably  regarded  such  sudden  conversions 
during  the  short  interval  between  the  close 
of  registration  and  the  date  of  the  primary 
election  as  likely  to  be  of  such  rare  occur- 
rence as  not  to  justify  the  omission  of  a 
provision  evidently  designed  to  prevent  un- 
scrupulous and  mercenary  electors  from  hold- 
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ing  tli«iiifie]Fe8  free  down  to  the  day  of  eler- 
tioD  to  TOte  witli  juit  party,  upon  any  oorrupt 
motive,  for  the  purpose  of  influencing  the 
nomination  of  its  candidates  for  public  office, 
while  without  any  interest  in  their  eueoese, 
and  perhaps  with  an  interest  in  their  defeat. 
If  it  shall  sometimes  happen  [456]  that  a 
conscientious  voter  is  converted  from  one 
political  faith  to  another  between  the  close 
of  registration  and  the  primary  election,  he 
may  console  himself  for  the  loss  of  hia  vote 
by  the  reflection  that  his  loss  is  trifling  in 
comparison  to  his  share  of  the  advantage  to 
the  state  of  which  he  is  a  citizen,  flowing 
from  a  measure  which  tends  to  prevent  a 
grave  abuse,  especially  in  those  centers  of 
population  where  the  primary  election  law  is 
made  obligatory." 

In  St  i neon  v.  Sweeney,  17  Xev.  309,  30 
Pac.  997,  it  was  held  that  the  provisions  of 
the  registry  law,  when  necessary  to  preserve 
the  purity  of  elections,  should  be  strictly  pur- 
sued. 

We  think  the  reasons  iriiich  support  a  hold- 
ing that  the  registration  agent  is  without 
power  to  change  the  political  designation  of 
an  elector  after  he  has  once  registered  for 
the  primary  election  do  not  necessarily  apply 
in  the  case  where  an  elector  at  the  time  of 
registration  fails  or  refuses  to  give  to  the 
registry  agent  his  party  affiliation.  The 
statute  does  not  require  the  registry  agent 
to  make  note  of  such  failure  or  refusal.  The 
elector  ia  properly  r^iistered  so  as  to  entitle 
him  to  vote  at  the  general  election,  but  is  not 
registered  at  all  for  the  prinury  election. 
If,  before  the  close  of  registration  for  the 
primary  election,  sudi  elector  should  apply 
to  the  registry  agent  and  request  to  be  regis- 
tered for  such  primary  election,  all  that 
the  registry  agent  would  be  required  to  do 
would  be  to  enter  in  the  column  provided  for 
that  purpose,  which  theretofore  remained 
blank,  the  party  designation  requested. 

By  section  4  of  chapter  2,  supra,  the  elec- 
tor, at  the  time  of  registering,  is  not  re- 
quired to  designate  his  politics  or  the  political 
party  to  which  he  belongs,  and  the  r^stry 
agent  is  not  required  to  make  any  entry  of 
]x>litical  designation,  where  no  siieh  intent  to 
vote  is  expressed.  Section  5  of  the  same 
chapter  authorizes  registration  of  an  elector, 
in  order  to  vote  at  the  primary  election,  to 
be  made  on  or  before  the  SOth  day  of  August. 

Section  18  of  the  chapter  3,  supra,  provides 
that  the  [467]  elector  shall  not  be  entitled 
to  vote  at  the  primary  election  "unless  he  has 
l.eretofore  designated  to  the  registry  agent  his 
politics."  The  word  **heretofore,"  as  used  in 
this  section,  relates  to  the  time  in  which  an 
elector  amy  lawfully  be  registered  for  the 
primary  election.  If  an  elector  registers  for 
the  general  election,  as  he  is  authorized  to 
do,  on  or  before  August  20,  without  designat- 


ing his  party  affiliation,  at  the  most,  he  naj 
be  said  to  have  manifested  obIv  an  inteit 
not  to  vote  at  the  primary  decticm.  Having 
the  lawful  right  to  vote  at  the  primary  ejec- 
tion, for  which  he  is  not  registered  at  ail. 
we  ean  see  no  reason  whv  he  mav  not,  «ab- 
sequently  and  before  the  primary  legistrati*^ 
closes,  change  his  mind  in  so  far  as  doinf 
a  specific  act  is  eoneemed,  to  wit,  vote  at 
the  primary  election  and  notify  the  registiT 
agent  of  his  present  intent  to  so  vote,  and 
request  registration  aeoordingly.  The  regis- 
try agent  is  not  called  upon,  in  such  case,  to 
change  any  entry  theretofore  made  upon  the 
r^lister,  as  would  be  the  case  where  an 
elector  requested  a  change  in  his  political 
designation,  bat  simply  to  make  an  entry  ia 
the  blank  space  in  the  roister  prepared  for 
the  purpose,  showing  the  elector  has  qualified 
himself  to  vote  at  the  primary.  By  making 
such  an  entry,  as  before  stated,  registration 
for  the  primary  election  is  thus  effected  where 
before  no  r^istration  for  such  riection  ex- 
isted. Such  a  construction  does  bo  vi<4ence 
to  the  language  of  the  statute,  bat  is  ia 
accordance  with  its  plain  import. 

From  the  argument  of  reqwndent's  connseK 
we  assume  that  respondent  does  not  contem- 
plate making  changes  in  the  pcrfitical  desicr- 
nation  of  electors  already  registered  for  the 
primary  election.  However,  as  the  dononcr 
admits  the  facts  alleged  in  the  petition,  it 
will  be  ordered  that  a  writ  iame,  upon  ap- 
plication to  the  clerk  therefor  by  the  at- 
torney-general, prohibiting  respondent  from 
changing  the  political  designation  of  electors 
registered  for  the  primary  election. 

As  to  the  second  questi<m  diseoased  in  the 
opinion,  the  writ  is  denied. 


t  mat 
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Change  o/  Parfy  AffUaZion. 

In  the  reported  case  it  is  held  that,  since 
the  powers  and  duties  of  an  election  registrr 
agent  are  purely  statutory,  and  since  the 
election  laws  of  Nevada  contain  no  provisioD 
auth<vizing  the  rc[gistry  agent  on  the  applica- 
tion of  a  registered  elector  to  change  the 
political  designation  of  that  elector  as  regts^ 
tered,  an  elector  who  has  registered  to  vote 
in  a  primary  election,  designating  for  regis- 
try his  political  party,  cannot  require  the 
r^tstry  agent  to  change  the  recorded  desig- 
nation of  political  affiliation.  The  court 
bases  its  decision  largely  on  the  authority  of 
the  case  of  Schostag  v.  Cator,  151  Cal.  tXU. 
91  Pac.  503,  and,  adopting  the  language  of 
that  decision,  argues  that  although  this  rule 
may  conceivably  operate  with  hardship  in  the 
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case  of  a  genuine  change  of  political  faith 
after  the  dose  of  the  registry  and  before  the 
primary,  such  a  situation  would  seldom  arise, 
and  if  it  should  arise  the  right  of  an  elector 
so  to  change  his  political  opinions  must  give 
way,  in  any  particular  election,  before  the 
salutary  policy  of  preventing  the  abuses 
'irhich  would  spring  from  a  rule  allowing  such 
a  change. 

The  case  of  Schostag  v.  Cator,  supra,  arose 
on  a  petition  for  a  writ  of  mandate  to  compel 
fche  board  of  election  commissioners  of  San 
Francisco  to  allow  the  petitioner  to  vote  the 
ballot  of  any  political  party  participating  in 
a  primary,  notwithstanding  his  refusal  to 
comply  with  the  section  of  the  California 
political  code  which  provides  that  an  elector 
on  registering  for  a  primary  must  declare 
the  name  of  the  political  party  with  which 
he  intends  to  affiliate  at  the  ensuing  primary, 
and  that  he  shall  not  be  allowed  to  vote  by 
virtue  of  that  registration  on  behalf  of  any 
other  political  party  than  the  one  declared, 
unless  he  announces  and  has  recorded  a 
change  of  his  party  allegiance  before  the 
close  of  the  registration.  It  was  held  that 
the  act  was  constitutional  although  it  had 
the  effect  of  depriving  an  elector  of  the  right 
to  change  his  party  allegiance  after  the  close 
of  the  registration  but  before  the  casting  of 
his  vote  on  the  day  of  election,  and  that, 
therefore,  the  act  of  the  commissioners  in 
refusing  to  allow  the  petitioner  to  vote  was 
right.  The  reason  for  the  decision  is  set 
forth  in  the  quotation  therefrom  to  be  found 
in  the  reported  case. 

The  passage  quoted  in  the  reported  case 
from  Schostag  v.  Cator,  151  Cal.  604,  91  Pac. 
503,  is  also  quoted  with  approval  in  the  case 
of  Riter  v.  Douglass,  32  Nev.  436,  109  Pac. 
444,  although  the  question  of  the  change  of 
a  voter's  enrolment  was  not  before  the  court 
in  the  latter  case. 

The  election  law  of  Maryland  (Code  of 
Pub.  Gen.  Laws,  art.  33,  §  86)  provides  that 
on  the  registration  of  a  voter  there  shall 
be  entered  in  the  column  opposite  his  name 
either  the  name  of  his  party,  if  he  desires 
to  have  himself  recorded  as  affiliated,  or  the 
word  'Meclined"  if  he  declines  to  state  his 
party  affiliation.  It  further  provides  that 
any  person  so  roistered  as  affiliated  with 
a  given  party  shall  have  the  right  to  vote 
the  official  ballot  of  that  party  and  no  other 
in  all  primary  elections  except  where  a 
change  in  affiliation  is  made  as  provided  by 
the  act.  But  by  section  182  of  the  same  ar- 
ticle it  is  provided  that  "no  person  or  voter 
after  having  had  his  affiliation  registered 
shall  be  permitted  to  make  any  change  in  his 
party  affiliation  unless  the  same  shall  be 
made  at  least  six  months  prior  to  the  date 
of  the  primary  election."  It  has  been  held 
that  the   provisions   of   section    182   do  not 
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apply  to  a  voter  who  refuses  to  declare  his 
affiliation  and  who  is  therefore  marked  "de- 
clined," and  that,  therefore,  one  so  marked 
may  have  his  designation  of  affiliation 
changed  from  ''declined"  to  the  designation 
of  a  party  at  a  supplemental  registration, 
without  regard  to  the  time  limit  placed  by 
section  182.  Murphy  v.  Wachter,  126  Md. 
563,  95  Atl.  201,  wherein  the  court  said: 
"The  controlling  question,  in  our  view  of  the 
case,  is  whether  the  plaintiff  is  to  be  regard- 
ed as  a  voter  who  has  heretofore  'had  his 
affiliation  registered,*  and  is  thus  within  the 
purview  of  the  prohibition  against  any 
'change  in  his  party  affiliation'  within  six 
months  of  the  primary  election  at  which  he 
proposes  to  vote.  When  he  applied  to  be 
registered  in  October,  1914,  he  had  the  right 
under  the  statute  *to  have  himself  recorded 
as  affiliated'  with  the  political  party  to  which 
he  was  inclined,  and  he  had  the  alternative 
privilege  of  declining  *to  state  his  party 
affiliation.'  The  plaintiff  availed  himself  of 
the  latter  right,  and  he  was  accordingly  noted 
in  the  proper  column  as  'declined.'  The 
effect  of  this  entry,  in  view  of  the  provisions 
we  have  quoted,  was  to  indicate  the  plain- 
tiff's conclusion  not  to  affiliate,  for  the  time 
being,  and  for  primary  election  purposes, 
with  any  political  party.  It  seems  clear, 
therefore,  that  he  is  not  in  the  position  of  a 
voter  who  can  be  correctly  said  to  have  *had 
his  affiliation  registered.'  The  expressed  ob- 
ject of  the  act  was  to  prohibit  voters,  within 
six  months  prior  to  their  participation  in  a 
primary  election,  from  making  a  change,  for 
that  purpose,  in  their  party  affiliation  pre- 
viously and  formally  declared.  There  is  no 
reference  in  this  prohibition  to  voters  who 
had  declined  to  affiliate.  The  consideration 
of  public  policy  upon  which  the  law  would 
prevent  the  shifting  of  affiliated  voters  from 
one  party  to  another  shortly  before  a  pri- 
mary election,  may  have  been  supposed  by 
the  legislature  to  have  no  application  to  the 
admission,  for  the  first  time,  to  such  elec- 
tions of  voters  who  had  theretofore  refrained 
from  qualifying  themselves,  under  the  stat- 
ute, for  that  privilege.  So  far  as  the  right 
to  take  part  in  a  primary  election  is  con- 
cerned, the  unaffiliated  voter  would  appear 
to  be  in  practically  the  same  situation  as  one 
who  is  unregistered.  A  newly  registered 
voter  who  records  his  identification  with  a 
political  party  is  not  subjected  to  the  six 
months'  limitation  of  time  as  to  participa- 
tion in  th#  party's  primary  election,  and 
the  formerly  'declined'  voter,  who  even- 
tually concludes  to  affiliate,  may  have  been 
regarded  aa  being  equally  entitled  to  ex- 
emption from  such  a  restriction.  At  all 
events,  the  law-making  body  has  manifested 
its  intention  to  apply  this  provision  to  pre- 
viously registered  voters  who  have  once  de- 
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clared  but  subsequently  desire*  to  change 
their  party  affiliation,  and  not  to  those  who. 
have  declined  to  thus  connect  themselves  with 
a  political  party,  and  we  are  not  at  liberty 
to  bring  this  additional  class  of  voters  within 
the  effect  of  the  limitation  by  extending  it 
beyond  the  plain  meaning  of  the  terms  in 
which  it  has  been  defined." 

Under  section  4  of  the  Michigan  Klection 
Law  (Act  No.  281,  Pub.  Acts  1909,  as  amended 
by  Act  No.  279,  Pub.  Acts  1911,  1  How.  Stat. 
2  ed.  §  508)  a  voter  may  be  enrolled 
initially  as  a  member  of  a  political  party  to 
vote  in  a  primary  by  delivering  to  the  clerk 
or  other  officer  a  written  request  for  en- 
rolment accompanied  by  an  affidavit  setting 
forth  that  he  is  a  qualified  elector  and  that 
it  is  his  bona  fide  intention  to  affiliate  with 
the  political  party  in  which  he  seeks  to 
enroll,  provided  that  no  enrolment  by  notice 
and  affidavit  shall  entitle  any  elector  to  vote 
at  any  primary  that  shall  occur  within  two 
months  from  the  date  of  the  enrolment;  and 
by  section  11  of  the  same  act  it  is  provided 
that  whenever  an  enrolled  voter  has  changed 
his  party  affiliation  and  desires  to  be  enrolled 
as  a  member  of  another  political  party  he 
may  so  enroll  by  personal  application  on  en- 
rolment day.  In  De  Foe  v.  Bay  City,  174 
Mich.  472,  'l40  N.  W.  641,  it  appeared  that 
a  voter,  enrolled  as  a  Kepublican,  attempted 
by  written  request  and  affidavit  to  enroll  as 
a  National  Progressive  under  section  4,  and 
to  have  his  name  printed  on  the  official 
ballots  as  a  candidate  for  mayor  on  the 
Progressive  ticket.  But  it  was  held  that 
only  one  not  previously  enrolled  could  enroll 
by  written  request  and  affidavit  under  sec- 
tion 4,  and  that  since  the  relator  had  not 
followed  the  provisions  of  section  11,  speci- 
fying how  one  already  enrolled  should  change 
his  designation  of  party  affiliation,  he  was 
not  legally  enrolled  as  a  Progressive,  and 
had  no  right,  therefore,  to  have  his  name 
appear  on  the  primary  ballots  as  Progressive 
candidate  for  mayor. 

Change  of  BeMdenoe, 

It  has  been  held  that  the  validity  of  a 
ballot  is  not  affected  by  the  fact  that  a 
clerical  correction  is  made  in  the  registration 
of  the  elector  casting  the  ballot,  an  incorrect 
designation  of  his  voting  precinct  being 
corrected  by  the  county  clerk  at  the  elector's 
request.  Huston  v.  Anderson,  145  Cal.  320, 
78  Pac.  626,  wherein  the  court  said:  "There 
is  nothing  in  defendant's  contention  that 
certain  electors  were  illegally  registered.  This 
claim  is  based  on  the  fact  that  after  certain 
voters  had  registered,  it  was  ascertained  that 
the  affidavits  of  registration  contained  in- 
correct designations  of  their  voting  precincts, 
and,  at  their  request,  or  at  the  suggestion 
of    the    outside   deputy    registration    clerks, 


who  haid  registered  them,  but  were  in  doubt 
at  the  time  as  to  the  lines  of  the  various 
precincts,  and  in  some  instances  from  his 
own  knowledge,  that  the  names  of  the  pre- 
cincts inserted  were  not  correct,  the  countv 
clerk  corrected  them  by  inserting  the  proper 
precinct  names.  All  these  voters  in  fact  ac- 
tually resided,  when  they  registered,  in  the 
precincts  represented  by  the  correction.  That 
the  wrong  precincts  were  originally  desig- 
nated was  clearly  a  mistake  on  the  part  of 
the  deputy  registration  officers,  or  of  the 
voters  themselves,  and  the  corrections  was 
simply  to  conform  to  the  fact,  and  made 
long  before  the  time  for  registration  ex- 
pired. Under  these  circumstances  the  cor- 
rections were  properly  made,  and  did  not  af- 
fect the  validity  of  the  registration." 

In  People  v.  Voorhis,  41  Misc.  360,  14  X. 
y.  Ann.  Cas.  15,  84  N.  Y.  S.  848,  it  was 
held  that  no  provision  was  made  by  the 
General  Election  Law  of  New  York  of  1899, 
as  amended  by  the, Laws  of  1903,  for  chang- 
ing the  enrolment  of  a  voter  in  New  York 
city  by  reason  of  his  change  of  residence 
during  the  year,  but  that  the  enrolment 
when  once  made  was  permanent  for  a  year 
and  was  not  subject  to  change  in  the  mean- 
time. 

A  North  Carolina  statute  (Ck)de  of  1883, 
§  2681)  provides,  inter  alia,  as  follows: 
"If  an  elector  has  previously  been  admitted 
to  registration  in  any  ward,  township  or 
precinct  in  the  county  in  which  he  resides 
he  shall  not  be  allowed  to  register  again  in 
another  ward,  precinct  or  township  in  the 
same  county  until  he  produces  a  certificate 
of  the  registrar  of  the  former  township,  ward 
or  precinct,  that  said  elector  has  removed 
from  said  township,  ward  or  precinct,  and 
that  his  name  has  been  erased  from  the  regis- 
tration books  of  the  ward,  township  or  pre- 
cinct from  which  he  has  removed;  and  the 
identity  of  any  person  claiming  a  right  to 
be  registered  in  any  precinct  of  the  same 
county  by  virtue  of  such  certificate,  with  the 
person  named  therein,  shall  be  proved  by  the 
oath  of  the  claimant,  and,  when  required  by 
the  registrar,  by  the  oath  of  at  least  one 
other  elector."  In  Boyer  v.  Teague,  106 
N.  C.  676,  11  S.  E.  665,  19  A.  S.  R.  547,  it 
was  held  that  where  a  voter  who  had  reg- 
istered in  one  precinct  wished  to  change  his 
residence  to  another  precinct  in  the  same 
county,  he  could  not  lawfully  change  his 
registration  to  the  new  precinct  without  pro- 
curing a  certificate  as  required  by  the  fore- 
going section  of  the  code. 

Under  a  similar  provision  of  the  Rhode 
Island  Election  Law  (Gen.  Laws,  R.  I.  chap. 
7,  §  7),  it  has  been  held  that  where  a  voter 
duly  registered  in  one  town  moves  his  resi- 
dence to  another  town,  occupying  his  new 
residence  more  than  six  months  preceding  an 
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election,  he  is  entitled  to  have  his  name 
placed  on  the  voting  lists  of  the  town  of  his 
new  residence  for  both  general  and  town  elec- 
tions if  he  files  the  certificate  of  his  registra- 
tion in  the  former  town  required  by  that  sec- 
tion. In  re  Certificate  Voters,  19  R.  I.  726, 
37   Atl.   810. 

In  Carter  ▼.  Applegarth,  102  Md.  336,  338, 
•62  Atl.  710,  the  court  remarked,  obiter,  that 
*'if  he  [the  voter]  has  actually  changed  his 
place  of  residence  without  losing  his  right 
to  vote  in  the  precinct  where  he  is  registered, 
he  can  preserve  his  right  by  appearing  before 
the  registers  and  giving  bis  new  place  of 
residence." 


II.UNOI8  OENTRAI.  RAILROAD 
COMPANY 


v. 


OAUSET  ET  AIu 


Mississippi  Supreme  Court — ^November  lO, 

1913. 


toe  Miss.  36;  63  So.  336. 


I>eatlt  hj  WroBKfnl  Act  —  Verdiet  Not 
EjcoesaiTe. 

A  verdict  of  $20,000  against  a  railroad  foi 
the  wrongful  killing  of  a  man,  twenty -eight 
years  of  age,  in  robust  health,  and  earning 
$100  a  month,  who  left  a  widow  and  three 
children,  aged,  respectively,  six  years,  two 
vears,  and  six  months,  is  not  excessive. 

[See  18  Ann.  Cas.  1209;  Ann.  Cas.  1915G 
449.] 

^'Bepot**  —  Meaning  of  Term. 

Under  Code  1906,  §  4047,  making  it  unlaw- 
ful to  back  a  train  into  or  along  a  passenger 
•depot,  or  within  fifty  feet  thereof,  at  more 
than  three  miles  an  hour,  without  warning, 
:and  providing  for  damages  for  every  injury 
inflicted,  etc.,  the  words  "passenger  depot" 
include  not  only  the  building  at  the  station, 
l>ut  also  all  passageways,  walkways,  or  plat- 
:forms  prepared  for  passengers  in  boarding 
and  leaving  trains,  so  that,  where  a  backing 
-engine  killed  one  opposite  a  platform  extend- 
ing from  the  depot  building  along  the  track 
for  more  than  181  feet,  the  railroad  com- 
pany  is  liable. 

[See  note  at  end  of  this  case.] 

:Railroads  —  Baokinc  Train  into  Depot 
^  Conatraotloii  of  Statute. 

Code  1906,  §  4047,  forbidding  a  railroad 
^o  back  a  train  or  engine  into  or  along  a 
passenger  depot,  and  within  fifty  feet  thereof, 
:fiit  more  than  three  miles  an  hour,  without 
-warning,  was  intended  to  preserve  and  pro- 
tect human  life,  and  should  be  given  full 
«cope  in  accordance  with  its  plain  meaning, 
jiot  restricted  by  strained  interpretation. 
Ann.  Cas.  1917A. — 81. 


Appeal  from  Circuit  Court,  Holmes  county : 
McClubo,  Judge. 

Action  for  death  by  wrongful  act.  Hassie 
A.  Causey  et  al.,  plaintifiTs,  and  Illinois  Cen- 
tral Railroad  Company,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmed. 

Maye9  d  Mayes  for  appellant. 
H.  U.  Elmore,  J.  D,  Guyton  and  Hill  d 
MoBee  for  appellees. 


[46]  RxED,  J.— J.  D.  Causey  was  run  over 
by  a  backing  locomotive  and  tender  on  a 
track  of  the  Illinois  Central  Railroad  Com- 
pany at  the  depot  in  Durant,  Mississippi,  dur- 
ing the  [46]  night  of  February  26,  1911. 
Nobody  saw  the  occurrence.  The  engineer 
testified  that  he  was  in  the  cab  and  ringing 
his  bell,  and  the  fireman  was  on  the  rear 
end  of  the  tank;  that  he  heard  the  brake 
beams  of  the  wheel  hit  the  tank,  and  directed 
the  fireman  to  look  under  the  tank,  and  there 
]M[r.  Causey  was  found.  Mr.  Causey  was 
then  dead,  and  his  body  had  apparently  been 
dragged  some  thirty  or  forty  feet.  At  the 
time  of  the  occurrence  the  locomotive  and 
tender  were  not  being  preceded  by  a  servant 
of  the  railroad  company  on  foot.  The  farthest 
pool  of  blood  north,  where  it  appears  that 
deceased  was  knocked  down,  was  one  hundred 
and  eighty-one  feet  from  the  northest  corner 
of  the  building  at  the  depot,  and  the  point 
where  the  body  was  found  was  about  one 
hundred  and  forty  feet  from  the  building. 

There  is  a  brick  platform,  or  walkway,  used 
by  passengers  in  boarding  and  getting  off 
trains  running  from  the  depot  building  along 
the  main  track  a  distance  of  more  than  one 
hundred  and  eighty-one  feet,  and  beyond  the 
point  of  the  farthest  pool  of  blood  north. 

Mr.  Causey  was  employed  as  night  police- 
man by  the  town  of  Durant,  and  was  also  em- 
ployed by  the  Illinois  Central  Railroad  Com- 
pany as  a  watchman.  When  he  was  killed 
he  was  assisting  two  men  from  an  adjoining 
county  to  apprehend  a  man  charged  with  a 
crime  who  was  expected  to  reach  Durant  on 
passenger  train  No.  5,  which  arrived  about 
1:30  o'clock  at  night.  Train  No.  5  was  on 
the  main  track  when  he  was  killed.  The  loco- 
motive and  tender  were  backing  on  a  passing 
track  which  was  next  to  the  main  track,  and 
extended  along  and  within  a  distance  of  fifty 
feet  of  the  depot. 

At  the  time  Mr.  Causey  was  killed  he  was 
twenty-eight  years  of  age,  in  robust  health, 
and  was  earning  one  hundred  dollars  per 
month.  He  left  surviving  him  a  widow  and 
three  children,  aged,  respectively,  six  years, 
two  years,  and  six  months.  His  widow  and 
children  brought  suit  against  the  railroad 
company  for  his  death,  and  recovered  [47] 
a   judgment    for    twenty    thousand    dollars. 
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Considering  his  early  age,  his  long  expectancy 
of  life,  his  strong  health,  and  his  earning 
capacity,  we  do  not  think  the  verdict  is  ex- 
cessive. 

We  do  hot  find  any  reversible  error  in  this 
case;  but  we  deem  it  proper  to  notice  one 
of  the-  points  argued  by  appellant's  counsel. 

One  of  the  counts  in  the  declaration  filed 
by  appellees  is  based  upon  the  negligence  of 
appellant  arising  from  its  failure  to  have  a 
servant  precede  the  backing  locomotive  and 
tender,  as  required  by  section  4047  of  the 
Code  of  1906.  That  statute  reads  as  follows: 
"It  shall  be  unlawful  to  back  a  train  of  cars, 
or  part  of  a  train,  or  an  engine  into  or  along 
a  passenger  depot  at  a  gpreater  rate  of  speed 
than  three  miles  an  hour,  and  every  such 
train,  part  of  a  train,  or  engine  backing  into 
or  along  a  passenger  depot,  and  within  fifty 
feet  thereof,  shall,  for  at  least  three  himdred 
feet  before  it  reaches  or  comes  opposite  to 
such  depot,  be  preceded  by  a  servant  of  the 
railroad  company  on  foot,  not  exceeding  forty 
nor  under,  twenty,  feet  in  advance,  to  give 
warning.  For  every  injury  inflicted  by  a  rail- 
road company  while  violating  this  section, 
the  party  injured  may  recover  full  damages 
without  regard  to  mere  contributory  negli- 
gence." 

Counsel  for  appellant  concede  that  the  stat- 
ute w^as  violated,  but  contend  that  Mr.  Causey 
was  not  killed  while  it  was  being  violated; 
that  'Hie  was  not  over  within  the  range 
of  measurements  intended  by  the  statute  to 
be  protected  by  the  same;"  that  the  locomo- 
tive and  tender  passed  by  the  depot  a  distance, 
in  fact,  of  one  hundred  and  eighty-one  feet; 
that  after  passing  the  depot  it  wa^  not  neces- 
sary for  them  to  be  preceded  by  a  servant  of 
the  railroad  company  on  foot. 

Counsel  say,  in  their  brief,  that:  ''The 
requirement  of  the  statute  is  exhausted  when 
the  far  end  of  the  depot  is  passed;  certainly 
when*  it  is  passed  by  fifty  feet/*  They  fur- 
ther say:  ''Its  provisions  are,  first,  that  this 
[48]  runner  must  be  in  front  of  the  backing 
cars  while  passing  the  depot,  and,  secondly, 
that  for  at  least  three  hundred  feet  before 
it  reaches  or  comes  opposite  to  such  depot 
shall  be  preceded  by  a  servant  of  the  railroad 
company  on  foot,  not  exceeding  forty  nor 
imder  twenty  feet  in  advance,  to  give  warn- 
ing." 

Now,  we  gather  from  counsels'  argument 
that  they  construe  the  passenger  depot  men- 
tioned in  the  statute  to  be  only  the  building 
used  by  the  railroad  company  at  its  station 
or  stopping  place.  We  cannot  agree  with 
counsel  in  their  definition  of  passenger  depot. 
Depot  is  defined  by  Mr.  Black,  in  his  diction- 
ary, to  be  "a  place  on  the  line  of  a  railroad 
where  passengers  may  enter  and  leave  the 
trains,  and  where  freight  is  deposited  for  de- 
livery.' 
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We  take  the  following  from  13  Cyc  1041, 
as  a  definition  of  depot:  ''A  place  where 
paasengers  get  on  and  off  the  cars,  and  where 
goods  are  loaded  and  unloaded.  .  .  .  The 
entire  grounds  used  by  the  company  for  its 
business  purposes  with  the  public  at  that  sta- 
tion." 

In  the  case  of  Pittsburg,  etc.  R.  Co.  ▼.  Rose, 
24  Ohio  St.  229,  the  court,  in  defining  what 
was  meant  by  'the  depot,"  said:  '^Clearly, 
the  words  the  depot'  meata  the  entire  grounds 
used  by  the  company  for  its  busineta  purposes 
with  the  public  at  that  station." 

In  Galveston,  etc  R.  Co.  v.  Thomsberry 
(Tex.)  17  S.  W.  521,  it  is  said:  *<The  term 
'depot'  is  sufficiently  broad  to  embrace  withm 
its  meaning  a  'passway'  used  for  the  con- 
venient and  safe  egress  and  ingress  of  pas- 
sengers. It  is  not  restricted  in  its  significa- 
tion to  the  'house'  or  structure  used  also  for 
their  c<mvenienoe  in.  this  respect.  It  means 
a  'railway  station.'  Webst.  Diet.  This  could 
include  the  surrounding  grounds,  a  'walk' 
leading  from  the  building  or  house  aff^ording 
shelter  to  passengers  to  t^e  ears,  and  other 
approaches  thereto.  That  these  are  embraced 
within  the  term  'depot'  is  evidenced  by  the 
numerous  cases  in  which  it  is  declared  to 
[49]  be  'settled  law  that  railroad  companies 
are  bound  to  keep  in  a  safe  condition  all 
portion^  of  their  platforms  and  approaches  to 
the  same,  as  well  as  the  grounds  reasonably 
near  thereto,  where  passengers  would  natural- 
ly go  who  are  seeking  to  take  passage  on  or 
are  leaving  their  cars.' " 

The  court,  in  the  case  of  Hill  v.  St.  Louis 
Southwestern  R.  Co.  (Tex.)  75  S.  W.  876, 
referring  to  the  meaning  of  the  term  "depot/* 
said:  *'The  dictionaries  give  as  one  of  the 
definitions  of  the  word  'depot'  a  'railroad  sta- 
tion,' and  it  seems  to  us,  keeping  in  view  the 
evil  which  it  wi^  the  purpose  of  the.  legisla- 
ture to  remedy,  that  the  language  'warehouses 
or  depots,'  in  the  connection  in  which  it  is 
used  in  this  statute,  was  intended  to  embrace 
the  entire  station  oi  the  railroad,  including 
platforms  used  for  handling  cotton.  This  con- 
struction  is   supported   by  authority." 

In  the  case  of  State  v.  Indiana,  etc  R.  Co. 
133  Ind.  69,  32  N.  E.  817,  18  L.R.A.  502, 
it  is  said,  in  the  opinion,  that:  ''By  'passen- 
ger depot'  was  not  meant  merely  the  station 
house  built  for  the  accommodation  of  passen- 
gers, but  the  grounds  prepared  and  used  aa 
depot  grounds  for  the  benefit  of  persons  tra- 
veling upon  the  particular  railroad,  and  U8«^ 
by  the  company  at  such  point  in  operating  it 
as  a  common  carrier  of  passengers."  It  was 
decided  in  this  case  that  it  was  a  question 
of  fact  as  to  what  constituted  a  passenger 
depot  at  a  particular  place. 

We  are  convinced  that  the  words  "passen- 
ger depot*'  as  used  in  the  statute  include  in 
their  meaning  not  only  the  building  at  tlie 
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railroad  company^a  station,  hut  also  all  pass- 
agewaya,  walkways^  or  platforms  prepared  for 
the  benefit  of  passengers,  and  used  by  them  in 
boarding  and  getting  off  trains. 

If  we  are  to  confine  the  meaning  to  only 
"building/'  then,  if  there  was  no  building 
at  the  railroad's  stopping  place,  but  only  plat- 
forms and  passageways,  etc.,  such  [50]  place 
for  passengers  to  get  on  and  off  cars,  though 
used  by  a  number  of  persons,  could  not  be 
called  a  depot. 

We  must  give  a  reasonable  construction 
to  the  statute.  It  was  said,  in  the  case  of 
Yazoo,  etc.  R.  Go.  v.  Metcalf,  84  Miss.  251, 
36  So.  261,  by  Judge  Truly,  in. delivering  the 
opinion  of  the  court,  and  referring  to  the  stat- 
ute (section  4047),  that:  "The  regulation 
is  a  wise  one,  intended  to  preserve  and  pro- 
tect human  life  and  limb,  and  should  be  given 
full  scope,  in  accordance  with  its  plain  mean- 
ing, not  restricted  by  strained  interpretation." 
And  he  further  said  that  the  law  "was  de- 
signed to  discourage  the  reckless  practice  of 
backing  trains  without  warning  on  premises 
generally  frequented  by  numerous  persons  by 
imposing  liability  on  railroad  companies  for 
all  infractions  of  the  rule  thereby  established, 
and  allowing  all  persons  injured  to  recover 
full  damages  without  reference  to  mere  con- 
tributory negligence." 

We  think  that  the  brick  passageway  or 
platform  along  the  main  track,  attending  be* 
yond  the  point  where  it  seems  to  be  conceded 
that  Mr.  Causey  was  struck,  and  used  by  pas- 
sengers in  entering  and  leaving  trains  of  the 
Illinois  Central  Railroad  Company,  was  a 
part  of  the  passenger  depot  at  Durant,  Miss. 
The  locomotive  and  tender  were  backing  along 
the  passenger  depot,  therefore,  when  it  struck 
Mr.  Causey. 

Affirmed. 


NOTS. 

Ziesal  Meantms  of  '^Depot.** 

Oenerally. 

The  question  what  is  a  depot  has  provoked 
m  diversity  of  answers.  The  word  in  many 
instances  is  a  relative  one  depending  largely 
for  its  meaning  on  the  circumstances  of  its 
use.  The  more  general  acceptation  of  the 
term,  however,  includes  not  only  a  stopping 
place  for  railroad  trains  but  also  a  building 
of  more  or  less  permanency  of  structure  for 
the  accommodation  of  passengers  and  freight. 

Arkansas. — Fayetteville  Wagon,  etc.  Co.  v. 
Kenefick  Constr.  Co.  76  Ark.  615  mem.  88 
S.  W.  1031,  1032,  adopting  definition  in 
Arkansas  Cent.  R.  Co.  v.  Smith,  71  Ark.  180, 
71  S.  W.  947;  St.  Louis,  etc.  R.  Co.  v.  Berry, 
&e   Ark.  300,  110  S.  W.  1049. 


Kentucky. — Karnes  v.  Drake,  103  Ky.  134, 
136,  44  S.  W.  444,  19  Ky.  L.  Rep.  1794.  See 
also  Chesapeake,  etc.  R.  Co.  v.  Lauhom,  159 
Ky.  326,  167  6.  W.  132. 

Missouri.-^^Aeord  v.  St.  Louis  Southwestern 
R.  Co.  113  Mo.  App.  84,  87  S.  W.  637.  Com^ 
pare  Welch  v.  St  Louis,  etc.  R.  Co.  131  Mo. 
App.  464,  109  8.  W.  1074. 

New  York. — ^Maghee  v.  Camden,  etc.  Transp. 
Co.  45  N.  Y.  614,  6  Am.  Rep.  124. 

Ohio, — Compare  Pittsburg,  etc.  R.  Co.  v. 
Rose,  24  Ohio  St.  219,  229. 

Oklahoma, — Midland  Val.  R.  Co.  v.  State, 
29  Okla.  777,  119  Pac.  413. 

J«flKM.-^tate  v.  Jasper,  etc.  R.  Co.  154  S. 
W.  331;  State  v.  Texas,  etc.  R.  Co.  173  S.  W. 
900.  See  also  Bigham  v.  State,  31  Tex. 
Crim.  244,  20  S.  W.  577. 

Wiacoiwin.— Fowler  v.  Farmers'  Loan,  etc. 
Co.  21  Wifl.  79;  Peters  v.  Stewart,  72  Wis. 
133,  39  N.  W.  380,  381;  Anderson  v.  Stewart, 
76  Wis.  43,  44  N.  W.  1091,  1092. 

CofKuia.— Goyeauv.  Great  Western  R.  Co. 
25  Grant  Ch.  <U.  C.)  62,  64. 

Thus  in  Arkansas  Cent.  R.  Co.  v.  Smith, 
71  Ark.  189,  71  8.  W.  947,  948,  it  was  said : 
'The  main  question  presented  in  this  ca«e 
is  whether  the  defendant  company  has  com- 
plied with  the  contract  in  reference  to  plac- 
ing a  depot  at  Spring  Hill.  If  it  has  not 
done  so,  the  plaintiff  is  entitled  to  his  jiidg- 
m^it.  Now,  it  is  a  little  difficult  to  determine 
exaetly  what  was  meant  by  the  expression 
for  and  in  consideration  'of  a  depot  at  Spring 
HilP  found  in  the  deed,  for  the  term  *depot' 
may  mean  one  thing  or  another,  under  differ- 
ent circJumstances.  It  may  mean  a  house  for 
the  storage  of  freight  and  the  accommodation 
of  passengers,  or  it  may  mean  a  place  where 
railroad  trains  regularly  come  to  a  stop  for 
the  convenience  of  paasengers  and  for  the 
purpose  of  receiving  and  discharging  freight, 
or  may  include  all  of  these  things.  Its  mean- 
ing must  be  determined  in  each  instance 
from  the  contract  and  circumstances  under 
which  it  is  used.  Though  we  feel  some  doubt 
aiwut  the  matter,  yet,  after  considering  the 
evidence,  we  are  of  the  opinion  that  the  con- 
sideration recited  in  the  deed  called  for  some- 
thing more  than  a  mere  stopping  place  where 
passengers  and  freight  were  received  and 
discharged.  The  term  'depot'  usually  includes 
not  only  the  idea  of  atopping  place,  but  also 
that  of  a  building  or  something  of  the  kind 
for  protection  and  convenience  of  passengers 
and  freight.  Cent.  Diet.  Webster's  Diet." 
And  in  Acord  v.  St.  Louis  Southwestern  R. 
Co.  113  Mo.  App.  84,  87  S.  W.  537,  it  was 
said:  "Was  it  at  a  depot  or  station?  In 
Maghee  v.  Camden,  etc.  Transp.  Co.  45  N.  Y. 
514,  6  Am.  Rep.  124,  it  waa  held  that  ^depot* 
was  generally  understood  to  be  a  place  where 
a  carrier  is  accustomed  to  receive  merchan- 
dise, deposit  it,  and  keep  it  ready  for  trans- 
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portation  and  deliver j^,  and,  as  applied  to 
railroads,  it  is  a  place  where  passengers  are 
received  and  deposited,  and  where  freight  is 
deposited  for  delivery.  This  definition  was 
approved  in  State  v.  New  Haven,  etc.  R.  Co. 
37  Conn.  153,  and  in  Plunkett  v.  Minneapolis, 
etc.  R.  Co.  79  Wis.  222,  48  N.  W.  519.  In 
Hill  V.  St.  Louis  Southwestern  R.  Co.  (Tex.) 
75  S.  W.  874,  a  *depot'  is  defined  as  'a  rail- 
road station.'  The  same  ruling  was  made  in 
Karnes  v.  Drake,  103  Ky.  134,  44  S.  W.  444. 
In  Arkansas  Cent.  R.  Co.  v.  Smith,  71  Ark. 
189,  71  S.  W.  loc.  cit.  948,  it  is  said  that 
a  depot  may  be  'a  house  for  the  storage  of 
freight  and  the  accommodation  of  passengers, 
or  it  may  be  a  place  where  railroad  trains 
regularly  come  and  stop  for  the  convenience 
of  passengers  and  for  the  purpose  of  receiv- 
ing  and  discharging  freight,,  or  may  include 
all  of  these  things.  .  .  .  The  term  "depot" 
usually  includes  not  only  the  idea  of  a  stop- 
ping place,  but  also  that  of  a  building,  or 
something  of  the  kind,  for  the  protection  and 
convenience  of  passengers  and  freight.'  In 
Mahaska  County  R.  Co.  v.  Des  Moines  Val.  R. 
Co.  28  la.  437,  it  was  held  that  a  station 
at  a  coal  bank  where  trains  merely  stopped 
to  take  or  leave  cars  for  purposes  connected 
with  its  trade  was  not  a  depot,  within  a  con- 
tract that  defendant  was  to  build  but  one 
other  depot  between  two  certain  fixed  points. 
In  Hurt  v.  St.  Paul,  etc.  R.  Co.  39  Minn. 
485,  40  N.  W.  613,  it  was  held  that  a  mere 
flag  station  is  not  a  depot;  and  in  Anderson 
V.  Stewart,  76  Wis.  43,  44  N.  W.  1091,  a 
similar  ruling  was  made,  and  it  was  also 
held  that  where  a  railroad  company  took  up 
its  fences  and  put  in  cattle-guards  at  a  place 
where  it  had  maintained  a  flag  station,  after 
the  laying  out  of  the  town  plat,  but  did  not 
keep  any  depot,  depot  master,  or  clerk,  nor 
sell  any  tickets  in  the  town,  which  consisted 
of  two  houses  and  a  store,  but  merely  took 
up  freight  there  when  flagged,  as  it  did  at 
any  point  on  that  portion  of  its  road,  it 
could  not  escape  the  liability  for  horses  killed 
there  for  want  of  a  fence,  on  the  ground 
that  such  place  constituted  depot  grounds. 
We  might  add  to  what  was  said  by  Judge 
Bland  in  the  case  last  above  cited  that  Web- 
ster's definition  of  depot,  so  far  as  applicable 
to  this  case,  is  as  follows:  *A  warehouse  for 
the  storage,  transfer  and  sometimes  for  the 
sale  of  goods,  as  a  furniture  depot,  grain 
depot.  .  .  .  The  offices  and  rooms  at  a 
railroad  terminus  or  station,  as  a  passenger 
depot,  a  freight  depot.'  We  take  it  from  the 
above  that  the  word  'depot'  necessarily  in- 
volves the  idea  of  a  building  of  some  kind  in 
connection  with  traffic.  (State  v.  New  Haven, 
etc.  R.  Co.  37  Conn.  153.)  There  was  no 
depot  at  Avert.  The  grounds  traversed  by 
the  switches  and  unfenced  were  therefore  not 
depot  grounds."     In  State  v.  Jasper  R.  Co. 


(Tex.)  154  S.  W.  331,  the  court  said:  'OXxs 
the  word  'depot'  as  used  in  the  petition,  when 
taken  in  its  ordinary  sense,  mean  a  building? 
We  think  it  does.  Webster  defines  the  word 
as  follows:  'A  railway  station;  a  building 
for  the  acconunodation  and  protection  of  rail- 
way passengers  or  freight.'  The  Twentieth 
Century  Encyclopedia  and  Dictionary  gives  it 
substantially  the  same  meaning,  and  appellee 
admits  that  in  this  state  the  same  meaning 
is  attached  to  the  common,  everyday  use  of 
the  word.  The  word  'depot',  as  applied  to 
railroads,  has  often  been  judicially  defined 
to  mean  a  building  for  the  accommodation 
and  protection  of  passengers  and  freight." 

Particular  Applications  of  Term. 

In  defining  the  effect  of  the  term  "depot"  in 
a  railroad  mortgage  it  has  been  said  that 
a  depot  is  not  necessarily  limited  to  a  place 
for  the  convenience  of  railroad  passengers 
while  waiting  for  the  arrival  or  departure 
of  trains  but  also  includes  buildings  used  for 
the  storage  of  freight.  Humphreys  v.  He- 
Kissock,  140  U.  S.  304,  11  S.  Ct.  779.  35  U. 
S.  (L.  ed.)  473;  State  v.  Edwards,  109  Mo. 
315,  321.  19  S.  W.  91. 

The  words  "passenger  station"  were  de- 
clared to  be  synonymous  with  depot  in  Louis- 
ville, etc.  R.  Co.  V.  Com.  85  Ky.  198,  3  S.  W. 
139,  wherein,  in  speaking  of  the  sufiicieney  of 
an  indictment,  the  court  said:  "True,  it  uses 
the  words  'passenger  station'  instead  of  'de- 
pot,' but  we  think  this  is  immaterial.  The 
building  may  properly  be  designated  by  the 
one  term  as  well  as  by  the  other."  To  sub- 
stantially the  same  effect  see  Atlantic,  etc.  R. 
Co's.  Appeal,  100  Me.  430,  62  Atl.  141,  143. 

Under  a  statute  requiring  a  railroad  com- 
pany to  provide  passenger  depots  with  sepa- 
rate waiting  rooms  for  the  white  and  colored 
races  at  all  points  on  its  road  where  passen- 
gers were  allowed  to  get  on  and  off,  a  store- 
house owned  by  a  private  person  who  sold 
passenger  tickets  for  the  railroad  on  commis- 
sion  but   who   was   not   otherwise   connected 
therewith,  has  been  held  not  to  be  a  depot. 
St.   Louis,   etc.  R.  Co.  v.  State,  61  Ark.  9. 
12,  31   S.  W.  670,  wherein  the  court  said: 
"The  company  had  no  depot  building  of  any 
kind  at  Wilmar  on  the  first  of  May,  1893, 
nor  prior  to  that  time,  and  had,  of  course, 
no  waiting  room  of  any  character.     It  was 
a   flag  station,  and   passengers  got  off  and 
on  the  cars  there,  as  is  usual  at  such  places, 
and,  when  detained  there,  usually  resorted  to 
a  storehouse  on  the  company's  right  of  way, 
near  by,  owned  and  occupied  by  one  of  the 
witnesses  as  a  storehouse  and  post  office,  and 
where   also   he    (the   owner)    sold  passenger 
tickets  for  the  railway  company  on  commia- 
sion.     He  had  built  his  storehouse  on   the 
right  of  way,  by  permission  of  the  Little  Rock. 
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MiBsisflippi  River  &  Texas  Railway  Company, 
the  predecessor  of  the  appellant  company,  and 
at  and  until  the  time  referred  to  in  testimony 
was  occupying  the  ground  by  permission  mere- 
ly, the  railway  company  having  no  interest  in 
him  or  his  business,  other  than  as  stated 
above.  The  station  was  one  of  little  business, 
as  the  monthly  income  from  all  sources  is 
shown  to  have  been  between  $35  and  $50,  say 
on  an  average,  not  exceeding  $45."  To  sub- 
stantially the  same  effect  see  Murray  v. 
Northwestern  R.  Co.  64  S.  C.  520,  42  S.  E. 
617,  622. 

A  8ta.tion  at  a  coal  bank  where  trains  stop 
merely  to  take  or  leave  cars  for  purposes 
connected  with  trade  is  not  a  depot,  nor  is 
a  water  station  a  depot.  Mahaska  County  R. 
Co.  V.  Des  Moines,  Val.  R.  Co.  28  la.  437. 

In  St.  Louis,  etc.  R.  Co.  v.  Berry,  86  Ark. 
309,  110  S.  W.  1049,  it  was  held  that  the 
word  ''depot"  meant  something  more  perma- 
nent than  a  freight  car  placed  on  a  siding, 
where  freight  might  be  received.  The  court 
said:  "Appellant  also  claims  thai  it  per- 
formed the  contract  on  its  part  by  erecting 
a  depot.  That  is  to  say,  it  constructed  a 
side  track  and  placed  a  box  car  there  where 
freight  might  be  received,  and  cars  stopped 
there  when  flagged.  ...  A  hox  oar 
is  not  a  building.  The  latter  implies  a 
permanent  structure,  and  not  a  part  of  the 
rolling  stock  of  the  company,  which  may  be 
moved  at  will  along  the  line  of  the  railroad. 
We  think  that  the  word  'depot,'  as  used  in 
the  deed,  was  intended  to  mean  a  permanent 
structure  of  some  kind  to  be  used  as  a  re- 
ceptacle for  freight  and  passengers,  and  was 
to  be  of  the  kind  the  railway  company  erected 
at  similar  stations  along  its  line  of  rail- 
way." 

In  Kellogg  V.  Suflfolk,  etc.  R.  Co.  100  N.  C. 
158,  5  S.  £.  379,  380,  under  a  statute  de- 
claring that  railroads  and  transportation 
companies  maintaining  agents  or  other  officers 
whose  duty  it  is  to  receive  freight,  shall  re- 
ceive all  articles  of  the  nature  and  kind  re- 
ceived by  such  companies  for  transportation, 
whenever  tendered  at  a  regular  depot,  station, 
etc.,  and  on  failure  to  so  receive  shall  be  liable 
to  a  penalty  of  $50,  a  stopping  point  on  the 
defendant's  road  where  no  agent  of  the  com- 
pany was  stationed  to  receive  property  for 
transportation  was  held  not  to  be  a  "regular 
depot"  within  the  requirements  of  the  stat- 
ute. To  substantially  the  same  effect  see 
Duncan  v.  St.  Louis,  etc.  R.  Co.  Ill  Mo.  App. 
193,  85  S.  W.  661,  663. 

But  in  State  v.  New  Haven,  etc.  Co.  37 
Conn.  153,  163  cited  and  approved  in  Plunkett 
V.  Minneapolis,  etc.  R.  Co.  79  Wis.  222;  48 
N.  W.  619,  under  a  statute  compelling  rail- 
roads to  procure  the  approval  of  railroad 
commissioners  before  abandoning  a  depot,  it 
was  declared  that  a  station  master  was  not 


indispensable  to  a  depot,  and  that  it  was 
not  necessary  that  all  trains  should  stop 
regularly  at  the  station.  The  court  said: 
"Now  it  is  true  that  this  Brooks's  station 
is  a  humble  one,  not  important  enough  to 
employ  at  it  a  station  master,  nor  of  sufficient 
importance  to  be  made  a  r^ular  stopping 
place  for  all  trains,  yet  it  is  a  place  where 
heretofore,  for  a  period  of  about  twenty  years, 
passengers  could  always  take  the  cars  and 
where  they  could  always  be  left,  where  a 
shelter  was  provided  for  them  while  waiting 
for  the  trains  and  where  a  platform  was  built 
at  which  freight  could  be  received  and  de- 
livered. It  had  a  name  as  an  acknowledged 
station  on  the  road  for  which  tickets  were 
sold.  Business  would  naturally  cluster 
around  such  a  station.  The  object  of  the 
statute  is  to  prevent  railroad  companies  v  from 
arbitrarily  changing  their  places  of  business 
on  the  road  to  the  prejudice  of  those  who, 
relying  on  the  permanency  of  such  places, 
shape  their  business  accordingly.  We  think 
we  ought  so  to  construe  the  statute  as  fairly 
to  carry  out  the  object  of  its  makers.  Where 
there  are  reasonable  grounds  for  changes  the 
approval  of  the  railroad  commissioners  can 
doubtless  be  obtained.  The  business  at  this 
station  was  the  same  in  kind  as  at  those  of 
more  importance.  It  is  true  all  the  trains 
did  not  stop  there  unless  flagged  to  do  so, 
but  the  mail  trains  did  stop  regularly,  and 
being  a  place  where  passengers  were  received 
and  left  and  freight  deposited  it  was  a  depot 
or  place  of  deposit,  and  as  such  entitled  to 
the  protection  of  the  statute,  faUing  as  we 
think  it  does  within  the  letter  and  spirit  of 
the  law."  And  in  Welch  v.  St.  Louis,  etc. 
R.  Co.  131  Mo.  App.  464,  109  S.  W.  1074, 
it  was  held  that  neither  a  building  nor  a 
station  agent  was  indispensable  to  a  depot. 
The  platform  of  a  railroad  station  was  held 
to  be  part  of  a  depot  in  Moore  v.  Campbell,. 
85  Ark.  581,  109  S.  W.  544.  In  that  case 
under  a  statute  prohibiting  drumming  or 
soliciting  on  trains,  depots,  etc.,  the  word 
"depot"  was  construed  to  include  not  only 
the  depot  building,  but  the  platform  and 
grounds  connected  with  it.  The  reported  case 
adheres  to  the  view  that  a  depot  includes  not 
only  the  station  building  but  the  platform 
and  surrounding  grounds  used  by  passengers 
in  getting  on  and  off  trains.  To  the  same 
effect  see  Galveston,  etc.  R.  Co.  v.  Tliorns- 
berry  (Tex.)  17  S.  W.  521;  Hill  v.  St.  Louis 
Southwestern  R.  Co.  (Tex.)  75  S.  W.  874, 
876.  In  State  v.  Indiana,  etc.  R.  Co.  133 
Ind.  69,  32  N.  E.  817,  18  L.R.A.  502,  under 
a  statute  requiring  railroad  companies  to 
place  a  blackboard  for  the  writing  of  schedules 
at  each  passenger  depot  along  the  route,  tlie 
term  passenger  depot  was  declared  to  mean 
not  "merely  the  station  house  built  for  the 
accommodation  of  passengers  but  the  grounds 
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prepared  and  used  as  depot  grounds  for  the 
benefit  of  persons  traveling  upon  the  particu- 
lar railroad,  and  used  by  the  company  at 
such  point  in  operating  it  as  a  common  car- 
rier of  passengers."  In  Pittsburg,  etc.  K.  Go. 
v.  Rose,  24  Ohio  St.  219,  220,  the  word  depot 
was  held  to  mean  not  a  building  but  depot 
grounds,  so  that  a  failure  to  locate  buildings 
therein  was  not  a  violation  of  a  grant  for 
depot  purposes.  But  in  Gulf,  etc.  R.  Co.  v. 
Pepperell  Mfg.  Co.  (Tex.)  37  S.  W.  965,  it 
was  said  that  goods  on  a  platform  of  a  com- 
press company  were  not  "in  depot."  And  in 
Gulf,  etc.  R.  Go.  v.  Barnett,  19  Tex.  Civ. 
App.  626,  47  S.  W.  1039,  1040,  under 
a  statute  requiring  railroads  to  keep  their 
depots  or  passenger  houses  lighted  and  heated, 
it  was  held  that  the  word  depot  meant  a 
house  or  building  and  not  a  platform  or  place 
where  passengers  get  on  and  off  trains. 

The  term  ''regular  depot  or  stopping  place" 
within  the  purview  of  a  statute  requiring 
engineers  operating  trains  '^  blow  the 
whistle  or  ring  the  bell,  at  least  one-fourth 
of  a  mile  before  reaching  any  public  crossing, 
or  any  regular  depot  or  stopping  place  on 
such  road"  has  been  declared  not  to  include 
a  crossing  at  which  trains  stopped  only  on 
signal  for  the  purpose  of  taking  on  or  putting 
off  passengers.  Cook  v.  Georgia  Cent.  R.  etc. 
Co.  67  Ala.  533-642. 

The  words  "oil  depot"  have  been  defined 
under  a  statute  imposing  a  license  tax  on  oil 
depots  to  mean  a  warehouse  or  place  where 
oil  is  stored.  Standard  Oil  Co.  v.  Com.  119 
Ky,  75,  82  S.  W.  1020,  1022. 

In  military  usage  the  term  depot  has  been 
defined  to  mean  a  place  where  military  stores 
or  supplies  are  kept,  or  troops  assembled. 
Caldwell's  Case,  19  Wall.  264,  268,  22  U.  S. 
(L.  ed.)   114,  116. 


default,  althotigh  its  officers  are  fherm 
named  as  obligees,  as  president  and  as  direc- 
tors of  the  ba^k  in  its  corporate  name. 

Action  on  Bond  —  Parties  Defendant. 

A  suit  in  equity,  by  the  bank,  to  enforce 
the  obligation  of  such  bond,  should  be  brought 
jointly  against  the  surviving  and  the  per- 
sonal representatives  of  the  deceased  obligors. 

Xost  Instrnments  —  Actions  —  Effect  of 
Discovery  of  Instrnment. 

If  after  diligent  and  unavailing  search 
therefor  plaintiff  sues,  when  allowable,  in 
equity,  upon  a  lost  bond,  its  discovery  and 
production  thereafter  is  immaterial  upon 
his  right  to  relief  in  a  suit  then  pending. 

Jurisdiction  of  Action  on  Lost  Instrn- 
ment. 

Equity  has  jurisdiction  to  enforce  the  lia- 
bility of  the  obligors  on  the  lost  bond  of  a 
defaulting  bank  cashier. 

[See  note  at  end  of  thid  ease.] 

Equity  —  Jurisdiction  —  Enforoontent 
of  Beneficial  Interest  in  Bond. 

Equity  has  jurisdiction  to  enforce  the  bond 
of  a  defaulting  cashier  according  to  its  real 
intent  and  purpose,  where  the  bond  names  a 
bank's  officers  as  obligees  instead  of  the  bank ; 
equity  being  the  only  sufficient  source  of 
relief  in  such  case. 

Bonds   -r  Recoverj   by   Benofieial    Ob- 
ligee —  Proof  of  Interest. 

Where  plaintiff  sues  as  beneficial  obligee 
on  a  bond  of  indemnity,  he  must  prove  that 
he  had  an  interest  in  the  performance  of  the 
duty  and  that  the  duty  was  imposed  either 
for  his  sole  benefit  or  jointly  for  the  benefit 
of  himself  and  others. 

Appeal  from  Circuit  Court,  Monroe  County. 

Action  on  bond.  R.  L.  Clark,  trustee,  etc. 
plaintiff,  and  C.  P.  Nickell  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The  facts   are   stated   in   the   opinion.    Re- 

VEBSED. 
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HICKELL  ET  Alii 

West  Virginia  Supreme  Court  of  Appeals- 
October  28,  1913. 

73  W.  Ya.  69;  79  S.  E.  1020. 

Fidelity  Bond  —  Cons tr notion  —  Bond 
Desi^natins  Corporate  Officers  as 
Oblisees. 

A  bond  executed  by  a  bank  cashier,  re- 
citing his  previous  election  as  such,  and  stat- 
ing the  condition  to  be  that  he  "shall  well 
and  faithfully  apply  and  account  for  all 
moneys  which  may  come  into  his  hands  as 
such  cashier,"  is,  when  properly  construed,  an 
indemnity  to  the  bank  against  loss  by  his 


John  W.  Arhuckle,  G.  C,  Osborne  and  R,  L. 
Clark  for  appellant. 

T.  N.  Read  and  John  L.  Roican  for  ap- 
pellees. 

[70]  Lynch,  J. — Denied  relief  upon  a  bill 
seeking  to  charge  liability  against  the  obligors 
on  the  lost  bond  of  a  defaulting  bank  cashier, 
plaintiff  has  appealed  to  this  court.  The  de- 
fendants also  cross-assign  errors,  the  principal 
of  which  relate  to  the  refusal  of  the  court  to 
sustain  their  demurrer  to  the  bill. 

The  bond  was  executed  in  1889  by  J.  W. 
McNeer,  who  had  theretofore  been  elected  and 
was  at  the  time,  and  for  two  years  prior 
thereto  had  been,  cashier  of  the  Bank  of 
Union.  The  obligees  were  Frank  Hereford  as 
president  and  Cary  P.  Nickell,  W.  L.  Swope, 
H.  T.  Houston  and  J.  D.  Logan  as  directors  of 
the  bank.  The  obligors  were  McXeer,  the 
cashier,  Nickell,  Swope,  Logan,  A.  A.  McXeer 


CLARK  v. 

75  W. 

and  H.  M.  Brown.  Thus,  as  readily  appears, 
three  of  the  parties  to  the  obligation  occupied 
the  dual  relation  of  obligors  and  obligees.  The 
bill  names,  aa  defendants  against  whom  re- 
covery is  sought>  Nickel!,  Brown,  Logan  and 
A.  A.  McNeer.  MoNeer,  the  principal,  and 
Swope  died  before  suit.  The  bill  did  not  name 
their  personal  representatives  as  parties,  or 
offer  any  excuse,  as  insolvency  or  other  cause, 
for  their  absence  as  parties. 

Two  grounds  are  assigned  in  support  of  the 
demurrer:  want  of  jurisdiction  in.  equity, 
and  the  absence  of  the  personal  representa- 
tives of  Swope  and  J.  W.  McNeer. 

The  bill  alleges  loss  of  the  bond,  and  plain- 
tiff's inability  to  find  it  after  diligent  search. 
This    allegation    is    supported    by    affidavit. 
Equity  has  jurisdiction  to  enforce  payment 
of  a  lost  obligation.    Lyttle  v.  Co7.ad,  21  W. 
Va.  183;  Hall  v.  Wilkinson,  85  W.  Va.  167, 
12  S.  E.  118;  Yates  v.  Stuart,  39  W.  Va.  124, 
19  S.  E.  423.     By  their  answers,  the  defend- 
ants deny  loss  of  the  bond.    They  copy  it  into 
their  answers,  and  aver  its  cancellation  by 
an  order  of  the  board  of  directors  and  de- 
livery to  C.  P.  Nickell.    But  they  do  not  pro- 
duce the  original.     Of  course,  in  passing  up-( 
on  a  demurrer,  the  court  ordinarily  confines 
its  examination  to  the  pleading  whose  suffi- 
ciency is  thus  challenged.    But  these  answers 
(71]   reflect  light  to  some  extent  upon  the 
question  of  jurisdiction.    They  tend  to  estab- 
lish the  necessity  for  resort  to  a  forum  whose 
rules  and  mode  of  procedure  allow  greater 
liberality  than  is  permissible  in  actions  at 
law.     In  an  action  to  recover  the  penalty  of  . 
a  bond,  the  pleading  must  ordinarily  make 
prolert.     If  t^e  bond  is  lost,  its  production 
is  not  possible.    Of  course,  the  pleader  may, 
even  then,  declare  on  it  aj3  a  lost  or  destroyed 
instrument;   or  he  may  demand  its  produc- 
tion by  his  adversary,  if  in  his  possession, 
as  it  perhaps  is  in  the  case  now  under  con- 
sideration.    But  the  procedure  in  equity  is 
more    flexible   and    affords   greater   freedom. 
Consequently,    resort    to    it    is    frequently, 
though  not  always,  permitted  to  establish  and 
enforce  payment  of  a  lost  instnunent.     As 
stated,   the  defendants  do   not  produce  the 
original  bond.    But  even  the  subsequent  pro- 
duction of  a  loet  obligation  will  not  operate 
to  defeat  jurisdiction,  when  once  properly  as- 
sumed.   Lyttle  V.  Co»ul,  21  W.  Va.  183. 

But  still  other  important  reasons  besides 
loss  support  plaintiff's  right  to  resort  to  equi- 
ty to  establish  the  bond  and  enforce  its  pay- 
ment. Tlie  existence  of  the  bond,  it  may  be 
said,  is  sufficiently  established.  But  from  the 
copy  it  appears  (1)  that  the  obligation  is  not 
directly  payable  to  the  bank,  but  is  payable 
to  its  officers  m  president  and  a«  directors, 
three  of  whom  are  also  obligors;  and  (2) 
that,  as  appears  from  the  answers,  the  three 
obligors  who  are  also  obligees  assert  cancel- 
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lation  of  the  bond  and  delivery  thereof  after 
cancellation  to  the  defendant  Nickell.  These 
grounds  make  resort  to  equity  the  only  suffi- 
cient and  appropriate  source  of  relief. 

Although,  the  bond  does  not  expressly  name 
the  bank  as  obligee,  yet,  having  evidently 
been  executed  to  secure  it  against  the  cash- 
ier's default,  a  court  of  equity  will  construe 
it  according  to  its  real  intent  and  purpose. 
The  bond  describes  the  obligees  as  president 
and  directors  of  the  bank,  and  is  therefore 
apparently,  for  .its.  and  not  their  protection. 
A  bond  was  executed  to  Yeates  and  others, 
then  overseers  of  the  poor  of  Franklin  Coun- 
ty, Pennsylvania,  who  by  statute  were  a  cor- 
poration, and  not  to  the  corporation  by  name. 
The  court  held  that  the  bond  enured  to  the 
benefit  of-  the  corporation.  Greenfield  v; 
Yeates,  2  Kawle  (Pa.)  158.  In  that  case,  the 
successors  of  Yeates  and  others,  as  overseers, 
[72]  recovered  judgment  in  an  action  at 
law  on  the  bond.  Besides,  as  seems  reason- 
ably obvious  from  its  language,  and  from  the 
construction  given  to  it  by  Ross  v.  Milne,  12 
Leigh  (Va.)  204,  37  Am.  Dec.  646;  Clarksons 
V.  Doddridge,  14  Grat.  (V^a.)  42;  Jones  v. 
Thomas,  21  Grat.  (Va;)  .96;  Johnson  v.  Mc^ 
Clung,  26  W.  Va.  659,  and  Moundsville,  etc. 
R.  Co.  V.  Wilson,  52  W.  Va.  652,  44  S.  E. 
169,  §  2,  ch.  71,  Code,  contemplates  a  rem- 
edy to  the  bank  by  suit  or  action  upon  the 
bond  now  under  eonsideration.  As  para- 
phrased in  Johnson  v.  McClung,  cited,  it  pro- 
vides that  '4f  a  covenant  or  promise  be  made 
for  the  sole  benefit  of  a  person  with  whom 
it  is  not  nuule  such  person  may  maintain  in 
his  own  name  any  action  thereon  which  he 
might  maintain  in  case  it  had  been  made 
with  him  only  and  ^e  consideration  had 
moved  from  him  to  the  party  making  such 
covenant  or  promise."  The  consideration  for 
the  bond  in  this  case  moved  directly  from  the 
corporation.  McNeer  was  elected  its  cashier, 
not  the  cashier  of  its  board  of  directors,  the 
officiary  acting  for  it  and  not  for  themselves. 
The  act  of  the  board  in  the  election  of  a  cash- 
ier is  an  election  by  the  bank.  When  elected, 
the  cashier  was  an  officer  of  the  bank,  and, 
by  the  bond,  the  board  sought  the  bank's  pro- 
tection against  the  default  of  the  cashier. 
Hence,  the  conclusion  that  the  bond,  on  its 
face,  indicates  an  intent  to  indemnify  the 
bank  against  loss  occasioned  by  the  derelic- 
tion of  McNeer,  its  cashier.  This  conclusion 
is  re-enforced  by  the  language  of  the  obliga- 
tion itself.  The  obligees  are  Hereford  as  pres- 
ident and  Nickell  and  others  as  directors  of 
the  Bank  of  Union.  ''A«  president'*  and  "aa 
directors*'  are  not  words  of  mere  description 
or  identification  of  the  person.  The  word  "as" 
designates  the  official  relation  of  the  obligees 
to  the  real  beneficiarv,  the  bank.  The  word 
is  so  defined  in  Hayes  v.  Crane,  48  Minn.  39, 
50  N.  W.  925.    There  Crane,  acting  as  assignee 
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under  an  assignment  for  the  benefit  of  credi- 
tors, without  authority  of  the  court,  under 
proceedings  to  foreclose  a  mortgage,  entered 
into  an  agreement  for  the  purchase,  or  re* 
demption  from  enforced  sale  under  a  decree  of 
court,  of  the  property  assigned.  Having  re- 
fused to  comply  therewith,  the  plaintiff  sought 
by  this  suit  to  enforce  specific  performance. 
The  court  held  that  his  agreement  as  assignee 
was,  in  effect,  an  agreement  in  his  character 
as  trustee  and  not  in  his  own  right,  and  there- 
fore [73]  refused  to  grant  the  relief  sought. 
The  obligation,  by  its  condition  providing  that 
"if  J.  W.  McNeer  shall  well  and  faithfully  ap- 
ply and  account  for  all  monies  which  may  come 
into  his  hands  as  such  cashier,  then  and  in 
that  case  his  bond  is  to  be  null  and  void,  oth- 
erwise to  remain  in  full  force  and  effect," 
further  strengthens  this  construction.  Whose 
money  was  to  be  protected  from  defalcation? 
Plainly,  not  the  money  of  the  president  and 
directors  eo  nomine:  their  money,  of  course, 
when  by  deposits  it  is  commingled  with  thai 
of  other  depositors  and  placed  in  the  custody 
of  the  bank,  then  becoming,  for  all  proper  pur- 
poses, its  money,  subject  to  its  control  and 
disposition  in  the  due  administration  of  its 
legitimate  business,  by  its  proper  officer,  the 
cashier.  He  was  its  custodian  for  the  bank; 
and  the  bond  waa  required  to  secure  its  wrong- 
ful appropriation  directly  by  him,  or  indi- 
rectly by  others  through  his  disloyalty  to  the 
trust  reposed  in  him.  The  president  and  the 
directors  were  the  mere  agents  of  the  bank, 
its  managing  officers.  What  they  did  in  their 
officiiaJ  capacity,  they  did  for  the  bank.  In 
taking  McNeer's  bond,  they  acted  for  the  bank, 
not  for  themselves.  Many  authorities  so  hold, 
under  like  circumstances.  "Where  one  sub- 
scribed for  a  certain  share  in  a  turnpike,  and 
promised  to  pay  on  demand  to  the  agent  of 
the  corporation  all  assessments  levied  thereon, 
it  was  held  that  the  corporation  could  bring 
assumpsit  to  recover  the  amount  of  such  as- 
sessments." Tviunton,  et«.  Turnpike  Corp.  v. 
Whiting,  10  Mass.  327,  6  Am.  Dec.  124;  Wor- 
cester Turnpike  Corp.  v.  Willard,  5  Mass.  80, 

4  Am.  Dec.  39;  Essex  Turnpike  Corp.  v.  Col- 
lins, 8  Mass.  292.  "An  action  upon  a  note 
payable  to  the  cashier  of  the  Commercial 
Bank  may  be  maintained  by  the  bank  as 
promisee,  it  appearing  that  the  consideration 
proceeded  from  the  bank."  Commercial  Bank 
y.  French,  21  Pick.  (Mass.)  486,  32  Am.  Dec. 
280,  and  cases  cited  in  note;  Gilmore  v.  Pope, 

5  Mass.  491. 

In  order  to  maintain  an  action  or  suit  as 
a  beneficial  obligee,  it  seems  necessary  to  al- 
lege and  prove  plaintiff's  interest  in  the  per- 
formance of  the  duty  the  failure  of  which 
gives  rise  to  the  remedy.  When  the  plaintiff 
sues  as  beneficial  obligee  on  a  bond  of  indem- 
nity, by  reason  of  damage  resulting  from  a 
breach  of  its  condition,  he  should  allege  and 


prove  that  he  had  an  interest  in  the  perform- 
ance of  the  duty,  and  that  the  duty  was  im- 
posed [74]  either  for  his  sole  benefit  or  jointly 
for  the  benefit  of  himself  and  others.  Teall  v 
Felton,  1  N.  Y.  637,  49  Am.  Dec.  352,  12  How. 
284,  13  U.  S.  (L.  ed.)  990;  Ware  v.  Brown,  2 
Bond  267,  29  Fed.  Cas.  No.  17,170;  State  ▼. 
Harris,  89  Ind.  363,  46  Am.  Rep.  169;  Har- 
rington y.  Ward,  9  Mass.  251;  Rajmsford  v. 
Phelps,  43  Mich.  342,  5  X.  W.  403,  38  Am. 
Rep.  189;  Wood  y.  Ruland,  10  Mo.  143;  Rome 
Bank  v.  Mott,  17  Md.  554;  Houseman  y.  Gtr- 
ard  Mut.  Bldg.  etc.  Assoc.  81  Pa^  St.  256. 
In  Brown  v.  Lester,  13  Smed.  ft  M.  (Miss.) 
392,  the  appellate  court  held  the  elerk  of  a 
court  liable  on  his  official  bond,  for  his  fail- 
ure to  place  on  the  trial  docket  in  its  proper 
order,  as  required  by  statute,  a  case  the  trial 
of  which  was  thereby  deferred  until  after  the 
defendant  became  insolvent,  thus  resulting  ia 
loss  of  plaintiff's  debt. 

We  have  no  doubt  of  the  propriety  and 
justness  of  our  conclusion  that  the  bank  in 
its  corporate  capacity  may  sue  on  the  bond. 
But,  in  our  opinion,  <all  the  surviving  obligors, 
and  the  representatives  of  thoee  who  are  dead» 
should  be  named  as  parties  to  the  suit,  unless 
their  absence  may  be  excused  by  reason  of 
insolvency  or  other  substantial  cause,  none 
being  averred  as  the  case  now  stands.  Suck 
joinder  in  equity  we  find  sustained  by  reason 
and  by  competent  authority.  In  a  suit  by  the 
holder  of  a  note  to  subject  the  estate  of  a 
deceased  endorser  to  satiafy  it  the  represen- 
tatives of  the  deceased  maker  and  of  anoth- 
er endorser  should  be  made  parties.  Duerson 
v.  Alsop  27  Grat.  (Va.)  230.  Again  ia 
White  y.  Kennedy,  23  W.  Va,  221,  it  is  held 
that  "in  a  creditor's  bill  against  the  adminis- 
trator and  heirs  of  a  decedent  to  enforce  the 
collection  of  a  debt  secured  to  the  plaintiff 
by  the  joint  and  several  obligation  of  the 
decedent  and  another  obligor,  such  obligor  is 
a  necessary  party  to  such  bill,  although  he 
may  be  a  non-resident/'  because  he  "has  a 
right  to  appear  and  make  defense  to  such 
bill,  and  the  administrator  and  heirs  of  such 
decedent  have  the  right  to.  require  him  to  be 
made  a  party  to  the  suit,  so  that  in  case  he 
should  appear  his  liability  for  such  debt  may 
be  ascertained  and  determined  as  between  him 
and  such  decedent."  In  Berwick  v.  Murray,  ^ 
Jur.  (N.  S.)  847,  44  Eng.  Rep.  (Reprint)  194, 
a  suit  in  equity  by  one  of  three  sureties  on  a 
treasurer's  bond,  some  of  whom  had  died,  the 
purpose  of  which  was  to  charge  a  fund  re- 
ceived by  one  surety  from  the  treasurer  for 
his  indemnity,  it  was  held  that  **for  the  pur- 
poses of  the  suit  a  representative  [75]  of  the 
deceased  surety  was  a  necessary  party.'*  The 
chancellor  said:  "I  shall  not  dispose  of  the 
case^  without  having  a  personal  representative 
of  Rent  on  before  the  court;  and,  though  it  is 
not  the  plaintiff's  fault  that  there  is  not  one. 
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jet,  as  it  is  his  business  to  procure  one,  he 
must  do  so."     See  also  Findley  t.  Smith,  42 
W.  V«.  300,  26  S.  E.  370 ;  Jaluf ka  v.  Matejek, 
22  Tex.  Civ.  App.  384,  55  S.  W.  395;  Roane 
V.  Pickett,  7  Ark.  510;  Loop  t.  Summers,  3 
Rand.    (Va,)    511;    Foster    v.    Crenshaw,   3 
Munf.  (Va.)  515;  Tidball  v.  Shenandoah  Xat. 
Bank,  98  Va.  768,  37  S.  E.  318;  Wytheville 
Crystal  Ice,  etc.  Co.  v.  Frick  Co.  96  Va.  141, 
30  S.  £.  491.     In  oases  of  this  character,  it 
is  necessary  to  name  as  parties  all  persons 
living,   and   the  personal  representatives  of 
those  who  are  dead,  whose  interests  are  to 
be  affected  by  the  final  determination  of  the 
cause,  to  the  end  that  all  matters  may  be  ad- 
justed and  complete  justice  done  in  one  suit. 
Otherwise,  if  liability  is  fixed  as  to  one  or 
more  and  not  all  of  the  several  obligors,  those 
required  to  discharge  and  who  do  discharge 
the  liability  are  obliged  to  seek  by  other  liti- 
gation contribution  from  those  jointly  liable 
with  them.   And  the  fact  that  some  are  dead, 
•does  not  in  equity,  excuse  failure  to  join  the 
personal  representatives  with  those  still  liv- 
ing, although  at  law  such  joinder  is  not  al- 
lowable.   Where  a  creditor  applies  to  a  court 
of  equity  for  its  aid  in  the  collection  of  his 
•debt  against  sureties,  the  simple  allegation 
of  death  of  the  principal  debtor  or  a  co-sure- 
ty and  his  insolvency  will  not  excuse  the  omis- 
sion to  make  his  representative  a  party  to  the 
bill,  unless  it  appears  that  no  part  of  the 
-debt  could  be  made  out  of  his  estate.    Roane 
y.  Pickett,  supra,    The  principal  if  living,  and 
his  estate  thereafter,  by  the  very  nature  of 
the  undertaking,  assumes  the  chief  burden  of 
payment.     While  a  judgment. obtained  in  an 
action  at  law  against  all  the  obligors  when 
48ued  jointly,  as  they  may  be,  is  enforceable 
against  any  one  of  them,  it  enures  to  the  bene- 
fit of  the  one  so  discharging  the  obligation, 
who  may  enforce  it  by  any  proper  process 
or   proceeding  against   the   principal   or   his 
•estate,  or  ratably  against  the  co-sureties.    If 
at  the  date  of  the  action  or  during  its  pen- 
dency the  principal  or  any  surety  dies,  sepa- 
rate actions  against  the  survivors  and  the 
personal  representatives  of  the  deceased  ob- 
ligors may  proceed  to  final  judgment  in  both. 
But  in  equity,  by  reason  of  its  flexible  rules 
and  [76]  procedure,  all  may  with  propriety 
be  joined  in  the  same  suit,  and  should   be 
joined,    unless   completely    insolvent   at   the 
time;   and,  to  excuse  the  omission  even  for 
this  cause,  there  must  be  averment  and  proof 
of  insolvency,  unless  admitted  by  dcfendantt^. 
The  circuit  court  should,  therefore,  have 
sustained   the  demurrer,   on   the   ground  of 
Tfant  of  necessary  parties.     All   persons  in- 
terested in  the  subject  matter  of  the  litiga- 
tion, where  rights  may  be  affected  by  the  final 
decree,   should  be   before  the   court,   to   the 
end  tnat  complete  justice  may  be  done  and 
Ihe  Ifitigation  may  be  final  and  conclusive. 
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Va.  69. 

Deeming  this  delect  as  to  parties  material, 
nothing  need  be  said  touching  the  merits  of 
the  ease  as  presented  to  the  court  for  final  de- 
cree. The  case,  as  presented  on  final  hearing, 
was  not  perhaps,  in  some  respects,  fully  sus- 
tained by  proof.  But  the  court's  finding  does  ^. 
not  preclude  plaintiff  from  an  effort  to  charge 
the  estates  of  their  obligors  on  the  bond. 

We  therefore  reverse  the  decree  of  Novem- 
ber 10,  1910,  sustain  the  demurrer,  and  re- 
mand the  cause.     . 

Eeversed  and  remanded. 


Jitrlsdlotlon  of  Action  on  Xiost  lastrit- 

ment. 

Jurisdiction  at  Law: 

In  Absence  of  Statute: 
Generally,   1289. 

Negotiable   Instrument  W^hich   May 
Appear  in  Hands  of  Bona  Fide 
Holder,    1290. 
Under  Statute,  1292. 
Jurisdiction  in  Equity: 
Generally,  1294. 
Concurrent  with  Court  of  Law,  1295. 


Jurisdiction  at  Law, 

In  Absence  of  Statxttk. 
Generally, 

The  prevailing  rule  is  that  a  court  of  law 
has  jurisdiction,  independently  of  an  ex^:ress 
statute,  of  an  action  on  a  lost  instrument, 
where  the  instrument  is  non- negotiable  or. 
being  negotiable,  is  past  maturity,  destroyed, 
barred  by  limitations  or  for  other  reason  is 
precluded  from  appearing  subsequently  in  the 
hands  of  a  bona  fide  holder. 

United  States. — Denver  First  Nat.  Bank  v. 
Wilder,  104  Fed.  187,  43  C.  C.  A.  461  (unin- 
dorsed negotiable  instrument). 

Colorado, — Filby  v.  Turner,  9  Colo.  App. 
202,  47  Pac.  1037    (destroyed  note). 

Connecticut. — Bridgeford  v.  Masouville  Mfg. 
Co.  34  Conn.  546,  91  Am.  Dec.  744  (specially 
indorsed  note). 

Delaurare. — Moore  v.  Frame,  3  Har.  (Del.) 
427  (action  on  lost  note  held  to  be  cogniza- 
ble before  justice  of  the  peace). 

Hawaii. — ^Brown  v.  Braymer,  10  Hawaii 
548  (destroyed  note). 

Indiana. — Depew  v.  Wheelan,  6  Blackf. 
(Ind. )  485  (action  by  payee  of  lost  unin- 
dorsed note) ;  Dean  v.  Speakman,  7  Blackf. 
317  ( unnegotiated  note)  ;  Templin  v.  Krahn,  3 
Ind.  373  (unnegotiated  note). 

Maine. — Torrey  v.  Foss,  40  Me.  74  (lost 
note  where  defendant  was  protected  by  stat- 
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ute  of  limitations  againet  second  suit) ;  Moore 
V.  Fall,  42  Me.  450,  66  Am.  Dec.  207  (de- 
stroyed note)  ;  Matthews  v.  Matthews,  97  Me. 
40,  53  Atl.  831,  94  Am.  St  Rep.  464  (unin- 
dorsed negotiable  instrument). 

MassachuseiU. — See  Almy  v.  Reed,  10  Cush. 
421;  McCann  v.  Randall,  147  Mass.  95,  17 
N.  E.  75,  9  Am.  St.  Rep.  666;  Schmidt  y. 
People's  Nat.  Bank,  153  Mass.  550,  27  N.  £. 
595. 

New  Hampshire. — Hill  v.  Barney,  18  N.  H. 
607  (unindorsed  note). 

Xorth  Carolina.— Fisher  y.  Webb,  84  N.  C. 
44    (action  in  justice's  court  on  lost  note). 

Ofcto.— Baker  v.  Weaver,  1  Ohio  Cir.  Ct. 
307,  1  Ohio  Cir.  Dec.  222  (unindorsed  nego- 
tiable instrument) ;  Lamson  v.  Pfaff,  1  Handy 
449  (bill  of  exchange  lost  alter  acceptance 
with  place  for  drawer's  signature  blank) ; 
Thayer  ▼.  King,  15  Ohio  242,  45  Am.  Dec. 
571  (negotiable  instrument  lost  after  maturi- 
ty) ;  Citizens'  Nat.  Bank  v.  Brown,  45  Ohio 
St.  39,  11  N.  £.  799,  4  Am.  St.  Rep.  526  (un- 
indorsed bank  certificate  considered  as  n^o- 
tiable  instrument). 

Rhode  Island. — ^Adams  v.  Baker,  16  R.  I. 
2,  11  Atl.  168,  27  Am.  St.  Rep.  721  (note 
lost  after  maturity  and  apparently  future  ac- 
tion would  be  barred  by  statute  of  limita- 
tions).  See  also  Aborn  v.  Bosworth,  1  R.  L 
401. 

South  Carolina. — Patton  v.  State  Bank,  2 
Nott  k  McC.  464  ( n<m-negotiable  note) ; 
Whitesides  v.  Wallace,  2  Speers,  193  (non- 
negotiable  note).  See  also  Drake  v.  Ramey, 
3  Rich.  L.  37.  Compare  Davis  v.  Benbow,  2 
Bailey  427. 

r^rtmrnt.— I^zell  v.  Lazell,  12  Vt.  443,  36 
Am.  Dec.  352  ( non^negotiable  note) ;  Hough 
v.  Barton,  20  Vt.  455  (non-n^otiable  note) ; 
Clark  V.  Snow,  60  Vt.  205,  14  Atl.  87,  6  Am. 
St.  Rep.  108.  See  also  Reynolds  ▼.  French, 
8  Vt.  85,  30  Am.  Dee.  456.  ^ 

Thus  in  Matthews  v.  Matthews,  97  Me.  40, 
63  Atl.  831,  94  Am.  St.  Rep.  464,  which  was 
an  action  brought  by  the  payee  against  the 
maker  of  a  n^otiable  promissory  note  lost 
after  its  maturity  and  without  indorsement, 
the  court  laid  down  the  broad  rule  that  in 
that  jurisdiction  an  action  at  law  may  be 
maintained  against  the  maker  on  a  lost  note, 
saying:  "Tlie  court  may  in  its  discreti<Hi 
and  as  a  condition  to  the  rendition  of  judg- 
ment order  such  indemnity  given  as  will  rea- 
sonably protect  and  secure  the  defendant  from 
possible  loss,  or  it  may  order  the  case  con- 
tinued for  judgment  from  term  to  term,  until 
the  note  has  been  barred  by  the  stataite  of 
limitations.  The  particular  form  of  such  in- 
demnity or  security  can  usually  be  l)est  de- 
termined at  nisi  prius,  upon  a  hearing  by 
the  judge,  who  is  cognizant  of  the  circum- 
stances of  the  case,  and  the  condition  of  the 
parties." 


In  the  DUtriei  of  Columbia  it  has 
held  that  a  court  of  law  is  not  competent  to 
entertain  an  action  on  a  negotiable  instru- 
ment, lost  after  maturity,  for  the  reason  that 
such  a  court  is  unable  to  indemnify  the  de- 
fendant against  the  expense  of  defending  a 
second  action.  Butler  v.  Joyce,  20  D.  C.  191^ 
16  Lil.A.  205,  dxBiinguxBhin^  Boteler  v.  Dex- 
ter, 20  D.  C.  26. 

In  Wes*  Virgima.  it  has  been  held  that  an 
action  at  law  could  be  brought  on  a  note 
proven  to  have  been  past  due  at  the  time  of 
suit  and  lost  after  it  oajne  into  the  hands  of 
the  payee's  administrator,  no  indemnity  to 
the  defendant  being  necessary.  Austin  v.  Cal- 
loway, 73  W.  Va.  231,  80  8.  £.  361.  But  in 
Campbell  v.  Myers,  72  W.  Va.  428,  78  8.  B.  671, 
48  L.R.A.(N.6.)  648,  it  was  held  that  an  ac- 
tion at  law  would  not  lie  on  a  lost  negotiable 
instrument,  payable  to  the  plaintiff  or  order 
and  not  indorsed,  and  overdue  at  the  date  of 
the  action.  That  decision  seems  to  rest  on 
the  fact  that  the  testimony  of  the  plaintiff  as 
to  the  absence  of  the  indorsement  would  not 
be  conclusive  against  the  claim  of  the  right- 
ful indorsee  if  the  instrument  had  been  in- 
dorsed. 

In  BngUmd  actions  on  lost  instmmenta 
have  been  maintained  at  law.  See  Smith  v 
Woodward,  4  East  585,  102  Eng.  Rep.  (Re- 
print) 955;  Long  v.  BatUie,  cited  in  note  2 
Campb.  214.  But  there  have  been  decisiouft 
in  which  the  jurisdiction  at  law  was  denied. 
Hansard  v.  Robinson,  7  B.  ft  C.  90,  14  E.  C. 
L.  20  (bill  of  exchange  lost  after  maturity)  ; 
Ramuz  v.  Crowe,  1  Exch.  167,  16  U  J.  Excn. 
280,  11  Jur.  716  (unindorsed  negotiable  in- 
strument). See  also  Pool  v.  Smith,  Holt  N. 
P.  144,  3  E.  C.  L.  64. 

Negotiable  Instrument  Which  May  Appear  im 
Hands  of  Bona  Fide  Holder. 

Where  a  negotiable  instrument  is  lost  and 
may  appear  in  the  hands  of  a  bona  fide  pur- 
chaser, it  has  been  held  that  a  court  of  law 
does  not  have  jurisdiction  of  an  action  on  the 
instrument.  Piereon  v.  Hutchinson,  2 
Campb.  211,  6  Esp.  126;  Mayor  v.  Johnson,  S 
Campb.  324;  Adams  v.  Edmunds,  55  Vt.  3^2. 
A  similar  decision,  on  the  ground  that  the 
instrument  might  appear  in  the  hands  of  a 
bona  fide  indorsee,  was  rendered  in  Campbell 
V.  Myers,  72  W.  Va-  428,  78  8.  E.  671,  48 
L.R.A.(N.S.)  648,  although  it  appeared  in 
that  case  that  the  instrument  had  not  been 
indorsed  by  the  payee.  In  Pierson  v.  Hutchin- 
son, supra,  the  court  said:  *'If  the  bill  were 
proved  to  be  destroyed,  I  should  feel  no  diffi- 
culty in  receiving  evidence  of  its  contents,  and 
directing  the  jury  to  find  for  the  plaintiff. 
.  .  .  Here,  however,  the  instrument  is  not 
destroyed.  It  is  lost  after  being  indorsed  by 
the  payee.    It  may  now  be  in  the  hands  of  a 
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75  W. 
bona  fidt  indorsee  for  value,  who  might  main- 
tain an  action  upon  it  against  the  defendant. 
This  brings  it  to  the  indemnity.  But  whether 
an  indemnity  be  sufficient  or  insufficient  is  a 
question  of  which  a  court  of  law  cannot  judge. 
There  are  dicta  to  be  sure,  that  upon  the  offer 
of  an  indemnity  the  indorsee  of  a  lost  bill  may 
recover  at  law;  but  these  are  so  contrary  to 
the  principles  on  which  our  judicial  system 
rests,  that  I  cannot  venture  to  proceed  upon 
them.  Sinee  the  plaintiff  can  neither  produce 
the  bill  nor  prove  that  it  is  destroyed,  he 
must  resort  to  a  court  of  equity  for  relief.*' 

On  the  other  hand  it  has  been  held  that  an 
action  at  law  may  be  brought  on  a  lost  ne- 
gotiable instrument,  indorsed  in  blank  and 
lost  before  maturity,  where  the  rights  of  the 
defendant  can  be  protected  by  a  bond  of  in- 
demnity.   Fales  V.  Russell,  16  Pick.  (Mass.) 
315;    McGregory  v.   McGregory,    107    Mass. 
543;  Hinckley  v.'  Union  Pac.  K.  Go.  129  Mass. 
52,  37  Am.  Rep.  297.     See    also    Tucker    v. 
Tucker,  119  Mass.  79;  Hill  v.  Barney,  18  N. 
H.  607.    And  the  same  view   was   taken    in 
Denver  First  Nat.  Bank  ▼.  Wilder,  104  Fed. 
187,  43  C.  G.  A.  461,  wherein  it  appeared  tliat 
the  certificate  of  deposit  on  which  the  action 
was  brought  had  not  been  indorsed  by  the 
payee;  but  the  court  remarked  that  the  find- 
ing of  the  jury  as  to  the  absence  of  the  in- 
dorsement   would    not    estop    a    bona    fide 
indorsee  in  a  subsequent  action,  and  in  uphold- 
ing the  power  of  a  law  court  to  protect  the 
defendant  against  a  bona  fide  indorsee,  said: 
^*In  these  days  courts  of    law    manifest    a 
strong  disposition  to  administer  the  law  in 
accordance   with   those  principles  of  justice 
which  are  recognized  by  courts  of  equity,  and 
instances  are  not  wanting  where  they  have 
entertained  defenses  and  enforced  obligations, 
without  express  statutory  authority,  which  at 
one  time  would  have  been  entertained  and  en- 
forced only  by  courts    of    equity.     No    sub- 
stantial objection  to  such  action  is  perceived, 
when  a  court  possessed  of  legal  and  equitable 
powers  can  conveniently  give  effect  in  a  Icgiil 
proceeding    to    a    well-established   equitable 
right  without  harm  to  either  party.     Some 
courts    of   high    reputation    have   heretofore 
entertained  actions  at  law  upon  lost  negotia- 
ble   instruments,    and    have    exercised    the 
I^/ower  of  requiring  the  plaiutiff    to    give    a 
bond  of  indemnity  as  a  condition  precedent 
to  a  recovery,  and  some  of  them  having  main- 
tained their  right  to  exercise  this  power  by 
reasoning  that  is  very  persuasive.     Fales  v. 
Russell,  16  Pick.  (Mass.)   315;  McGregory  v. 
McGregory,  107  Mass.  543,  546;   Bridgeford 
V.  Masonville  Mfg.  Go.  34  Conn.  546;  Fiflher 
V.  Webb,  84  N.  G.  44;  Commercial  Bank  v. 
Benedict,  18  B.  Mon.  307,  311;  Robinson  ▼. 
l>arien  Bank,  18  Ga.  65,  110,  111.    Conceding 
then,  that  the  practice  of  requiring  indemnity 
in  suits  upon    lost    negotiable    instruments 
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originated  with  courts  of  chancery,  which 
were  the  first  to  recognize  a  right  of  recovery 
on  lost  instruments,  no  substantial  reason  can 
be  assigned  at  present  why  a  court  of  law 
should  not  adopt  the  practice,  and  exact  in- 
demnity under  the  same  circumstances  where 
a  court  of  equity  would  exact  it." 

The  well-reasoned  opinion  of  the  court  in 
Fales  V.  Russell,  16  Pick.   fMass.)   315,  was 
based  on  the  absence  of  equity  jurisdiction 
and  proceeded  as  follows:     "We  think  tliat 
without  usurping  the  powers  of  a  court  of 
equity,   and   upon   well-established    common- 
law  principles,  we  can  afford  the  plaintiffs  a 
remedy.     The  objection  to  the  plaintiffs'  re- 
covery is,  that  they  oannot  produce  and  file 
the  notes.     Is  this  conclusion  eorrect?     The 
delivery  up  of  notes  and  other  negotiable  se- 
curities, upon  payment  of    them,    and    the 
filing  of  them  in  court,  on    obtaining   judg- 
ment, are  not  conditions    precedent    of    the 
right  to  recover  in  either  case.    That  right 
depends  upon  other  grounds.    The  delivery  up 
of  the  note  in  the  one  case,  and  the  filing  it 
in  the  other,  is  only  that  reasonable  acquit- 
tance and  discharge,  adapted  to  the  nature  of 
the  obligation  performed,    which    any    man, 
upon  malcing  satisfaction  of  a  demand  against 
him,  is  reasonably  entitled    to    have.     Inas- 
much as  it  is  payable  to    any    holder,    the 
actual  surrender  of  the  security    upon    pay- 
ment is  the  proper  and  suitable  acquittance. 
I  have  said  liiat  the  right  to  receive  depends 
upon  other  grounds,  to  wit,  that  the  note  was 
made    by    the    defendants,    payable    to    the 
payee  or  order,  that  it  was  duly  indorsed  by 
him  to  the  plaintiff,  who  became  the  bona 
fide  holder.     All  these  must  appear,  and  in 
general  the  presence  of  the  note  is  necessary 
to  enable  the  plaintiff  to  prove  them ;  but  they 
may  be  proved  without  producing  the  note, 
and  in  the  present  case   they   are   admitted. 
The  plaintiffs  having  proved  title  in  them- 
selves, by  a  well-known  rule  of  evidence,  sucli 
title  will  be  preinimed  to    continue,    till    a 
transfer,  release,  or  satisfaction    is    shown. 
Upon  a  case  like  this,  where  a  note  has  been 
lost  after  it  was  due,  it  has  often  been  held 
that  a  plaintiff  is  entitled  to  recover  without 
the  note.    Jones  v.  Fales,  5  Mass.  101.     But 
the  title  is  in  fact  the  same;  the  only  differ- 
ence is,  that  the  defendants  are  exposed  to 
greater  risk  in  the  one  ease  than  in  the  other, 
because  if  lost  before  it  was  due,  there  is  a 
])ossibility  that  it  may  have  been  negotiated 
to  a  bona  fido  holder  in   the    ordinary   and 
regular  course  of  business,  before  it  was  due. 
But  as  this  does  not  affect  the  plaintiff's  title 
or  his  actual  and  real  interest  in  the  debt  and 
in  the  security  according  to  its  tenor,  but 
only  leaves  the  defendant  exposed  to  a  haz- 
ard which,  according  to  mercantile  law  and 
the  usage  of  trade,  it  is  not  understood  that 
he  is  to  take,  we  think  he  ought  to  be  pro- 
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tected ;  and  thiB  court,  as  a  court  of  law  hold- 
ing a  just  regulating  power  over  the  judg- 
ments and  proceedings  before  them,  have  au- 
thority to  prescribe  an  equivalent  security  to 
the  defendants,  by  a  sufficient  and  reasonable 
indemnity.  To  illustrate  this  view,  let  us 
consider  a  suggestion  made  by  one  of  the 
court,  at  the  argument,  in  the  form  of  a 
query,  whether  it  would  not  be  competent 
for  the  court,  in  the  exercise  of  a  just  ju- 
dicial discretion,  to  continue  this  action 
from  term  to  term,  until  the  statute  of  limi- 
tations should  become  a  bar  to  any  action  by 
any  other  holder.  It  cannot  admit  of  any 
reasonable  doubt  that  this  would  be  within 
the  power  of  the  court;  and  cases  may  be 
imagined  in  which  this  would  be  a  prop- 
er remedy.  But  what  would  this  im- 
ply? Not  that  the  production  of  the  note 
is  a  condition  precedent  to  tlie  right  of  re- 
covery, because  at  the  end  of  six  years  the 
plaintiff  must  recover  upon  the  legal  right  of 
action  which  he  had  when  the  suit  was  com- 
menced, or  not  at  all.  But  it  must  be  on  the 
ground  that  the  lapse  of  time  and  the  statute 
of  limitations  would  afford  to  the  defendants, 
on  rendering  judgment  against  them,  a  se- 
curity against  the  reappearance  of  the  note, 
equivalent  to  that  usually  obtained  by  the 
production  and  surrender  of  the  note.  Still 
it  would  not  be  the  same  identical  security, 
which  the  general  rule  of  law  requires.  If 
that  can  be  done,  it  seems  difficult  to  con- 
ceive any  good  legal  reason  why  other  ampla 
and  equivalent  security  may  not  be  substi- 
tuted. Considering  it  in  this  view,  that  the 
production  of  the  note  is  not  essential  to  the 
plaintiff's  title,  but  only  to  the  defendant's 
reasonable  security,  it  appears  to  us,  that 
the  objection  that  a  court  of  law  has  no  juris- 
diction to  order,  or  to  judge  of  the  sufficiency 
of  an  indemnity,  is  rather  ideal  than  solid, 
and  ought  not  to  prevail  when  the  conse- 
quence would  be  an  entire  failure  of  justice. 
On  the  whole,  the  court  are  of  opinion  that 
on  filing  a  sufficient  bond  of  indemnity,  with 
sureties,  the  plaintiffs  will  be  entitled  to  re- 
cover.*' 

But  an  action  at  law  will  not  lie  where 
adequate  protection  cannot  be  afforded  to  the 
defendant  by  a  bond  of  indemnity.  Tower  v. 
Appleton  Bank,  3  Allen  (Mass.)  387,  81  Am. 
Dec.  665;  Tuttlev.  Standish,  4  Allen  (Mass.) 
431.  81  Am.  Dec  712:  Savannah  Nat.  Bank 
V.  Haskins,  101  Mass.  370,  3  Am.  Rep.  373. 
''It  is  apparent  that  a  mere  bond  of  indemnity 
against  being  compelled  to  make  a  second 
payment  is  usually  no  sufficient  substitute  to 
the  indoraer  for  the  production  and  delivery 
of  the  note.  In  pursuing  his  remedy  over,  he 
needs  the  instrument  as  the  evidence  of  his 
own  right.  .  .  .  We  do  not  mean  to  say 
that  the  reasoning  c^  the  court  in  Fales  v. 
JRussell  [16  Pick.  315]  is  not,  in  many  cases, 


as  applicable  to  the  case  of  an  indoraer  as  of 
a  promisor.  If,  for  example,  the  note  were 
proved  to  have  been  made  for  the  accommoda- 
tion of  the  indorser,  a  simple  bond  of  indem- 
nity might  be  a  sufficient  protection  to  the 
defendant.  If  the  holder  had  previously  re- 
covered a  judgment  against  the  maker,  an  as- 
signment of  the  judgment,  with  such  a  bond, 
might  secure  his  rights  substantially.  And 
these  securities  might  perhaps  be  as  well 
afforded  in  a  suit  at  law,  as  a  condi- 
tion of  the  issuing  of  an  execution,  as 
in  a  suit  in  equity.  But  with  the  full  equity 
jurisdiction  now  existing  in  Massachusetts, 
it  cannot  be  necessary  to  attempt  to  extend 
the  functions  of  a  court  of  law  to  any  doubt- 
ful cases,  for  which  equity  affords  a  more 
appropriate  remedy.  Thai  jurisdiction  al- 
lows so  much  greater  latitude  in  adapting  its 
processes  and  decrees  to  the  particular 
circumstances  of  each  case,  that,  with  its 
power  of  embracing  and  adjusting  in  one 
suit  the  rights  and  claims  of  all  parties  in 
interest,  it  seems  to  furnish  the  proper 
tribunal  for  the  prosecution  of  a  claim  like 
that  which  we  are  now  considering.  A  sim- 
ple bond  of  indenuiity  would  not  be  an  ade- 
quate protection  to  the  defendant;  and  it 
would  be  a  novel,  and  as  it  seems  to  us  an  im- 
practicable course,  to  attempt  to  devise  and 
impose  an  obligation  on  the  plaintiff  to  do  all 
the  affirmative  and  positive  acts  which  the  as- 
sertion of  the  defendant's  rights  against  the 
maker  of  the  note  might  hereafter  require. 
Whether  even  a  court  of  equity  could  give 
relief,  might  depend  upon  circumstances  not 
fully  developed."  TuUle  v.  Standish,  4 
Allen    (Mass.)    481,  81  Am.  Dec.  712. 

Under  Statutb. 

Actions  at  law  on  lost  instruments  have 
been  authorized  by  statute  in  a  number  of 
jurisdictions.  Posey  v.  Decatur  B«uik,  12 
Ala.  802;  Ck>nunercial  Bank  v.  Benedict,  IS 
B.  Mon.  (Ky.)  307;  Hudson  v.  Wright,  204 
Mo.  412,  103  S.  W.  8;  Force  v.  Elizabeth,  27 
N.  J.  Eq.  408;  Smith  ▼.  Young,  2  Barb.  (X. 
Y.)  545;  Smith  v.  Rockwell.  2  Hill  (X.  Y.) 
482;  Franceschi  v.  Marino,  3  Edw.  (K.  Y.t 
586;  Matter  of  Cook,  86  App.  Div.  586,  83 
N.  Y.  S.  1009;  Union  Bank  v.  Osborne,  6 
Humph.  (Tenn.)  318;  Powers  v.  Fitzhugh,  10 
Humph.  (Tenn.)  415;  Union  Bank  v.  War- 
ren, 4  Sneed  (Tenn.)  167;  Kabler  v.  Spencer, 
114  Va.  589,  77  S.  £.  504.  And  see  the 
cases  cited  throughout  this  subsection. 
Compare  Gwathney  v.  Stump,  2  Overt. 
(Tenn.)  308  (prior  to  statute);  Moses  r 
Trice,  21  Grat.  (Va.)  556,  8  Am.  Rep.  609 
(prior  to  statute).  In  Murlock  v.  Brown,  7 
Humph.  (Tenn.)  61,  the  Tennessee  statut*.^ 
was  regarded  as  one  affecting  practice  ratikcr 
than  jurisdiction. 
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IB  Alabama  independently  of  the  statute, 
■ictions  at  law  on  lost  instruments  have  been 
allowed.  Chaudron  v.  Hunt,  3  Stew.  31,  20 
Am.  Dec.  60;  Branch  Bank  v.  Tillman,  12 
Ala.  214  (negotiable  instrument  not  negoti- 
ated at  time  of  loss).  But  it  has  been  held 
that  an  action  at  law  could  not  be  main- 
tained  on  a  lost  bill  or  note  that  would  pass 
by  delivery,  whether  lost  before  or  after  due. 
Posey  V.  Decatur  Bank,  12  Ala.  802.  In  that 
case  furthermore  the  court  expla.ined  the 
effect  of  the  statute  as  follows:  '^Tfae  statute 
of  1828  (Clay's  Dig.  382)  is  in  the  following 
language:  'That  when  any  person  may  have, 
or  own,  or  may  have  had,  or  owned,  any  bond, 
bill,  note,  agreement,  or  other  instrument  in 
writing,  the  right  or  title  to  the  same,  re- 
maining in  him,  her  or  them,  and  the  same 
shall  be  or  shall  have  been  destroyed  by  fire, 
or  lost  by  accident,  such  person,  or  persons, 
shall  be  authorized,  upon  first  making  oath  in 
writing,  of  the  loss  of  such  bond,  bill,  note, 
agreement,  or  other  instrument,  and  that  the 
same  has  not  been  paid,  satisfied,  or  other- 
wise discharged,  to  sue  for,  and  recover  the 
same,  at  common  law.'  This  statute  has  re- 
ceived a  construction,  from  which  we  cannot 
depart.  In  the  case  of  Branch  Bank  v.  Till- 
man, 12  Ala.  214,  it  was  decided  at  the  last 
term,  that  this  statute  was  cumulative  mere- 
ly; that  a  plaintiff,  notwithstanding  this 
statute,  might  sue  at  common  law,  without 
making  the  affidavit,  in  all  cases  where  he 
could  have  sued  at  common  law,  before  the 
statute;  but  if  he  would  sue  on  any  lost 
instrument  at  law,  since  the  statute,  upon 
which  he  oould  not  sue  at  common  law  because 
of  the  loss,  he  must  first  make  the  affidavit 
prescribed." 

Under  a  Georgia  statute  giving  superior 
courts  as  courts  of  law  the  power  to  establish 
lost  papers,  such  courts  have  the  power  to 
entertain  an  action  on-  a  lost  instrument. 
Barney  v.  Doyle,  Dud.  (6a.)  200  (lost  note 
payable  to  bearer ) . 

In  lllinMt  under  a  statute  rendering  it 
unnecessary  to  make  profert  of  the  instru- 
ment sued  on,  an  action  may  be  maintained 
at  law  on  a  lost  bond.  Fleet  v.  Hertz,  201  III. 
594,  66  N.  E.  858,  94  Am.  St.  Rep.  192; 
People  V.  Pace,  57  111.  App.  074. 

A  Kentucky  statute  giving  the  remedy  by 
ordinary  proceedings  in  actions  founded  on 
lost  written  obligations  has  been  held  to  ap- 
ply to  bank  notes.  Commercial  Bank  v.  Bene- 
dict, 18  B.  Mon.  (Ky.)  307.  For  decisions 
prior  to  the  statute,  see  Metcalf  v.  Stande- 
ford,  1  Bibb  (Ky.)  618;  Helm  v.  Eastland,  2 
Bibb  (Ky.)  193. 

In  Maryland,  "section  11  of  article  13  of 
the  code,  which  authorizes  a  suit  at  law 
upon  promissory  notes,  etc.,  which  cannot  be 
produced  in  evidence,  requires  the  absence 
of    such    instrument    to    1>e    sufficiently    ac* 
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counted  for  in  order  to  allow  the  introduc- 
tion of  secondary  proof  of  its  contents,  and 
that  no  judgment  thereupon  shall  be  entered 
until  a  good  and  sufficient  bond  shall  be  given, 
as  therein  provided.  Bond  is  not  required  to 
be  given  before  verdict,  but  before  judgment." 
Councilman  ▼.  Towson  Bank,  103  Md.  469,  64 
Atl.  358.  It  was  formerly  held  that  an 
action  at  law  could  not  be  mailitained  on  a 
negotiable  instrument  lost  imder  such  circum- 
stances that  it  might  appear  in  the  hands  of 
a  bona  fide  holder.  Fells  Point  Sav.  Inst.  v. 
Weedon,  18  Md.  320,  81  Am.  Dec.  603. 

In  Miisisttippi  it  has  been  held  that  an 
action  on  a  lost  note  could  be  maintained  at 
law  by  force  of  a  statute  providing  that  who- 
ever took  title  under  the  payee  should  take 
subject  to  all  the  equities  between  him  and 
the  maker.  Clark  v.  Heed,  12  fimedes  &  M. 
(Miss.)  554.  See  also  Wofford  v.  Board  of 
Police,  44  Miss.  588. 

In  Missouri  "the  right  to  sue  on  a  lost  note 
in  a  court  of  law  had  its  origin  in  an  express 
statutory  provision  which  by  implication 
recognized  exclusive  jurisdiction  in  chancery 
up  to  that  time.  [See  2  Mo.  Terr.  Laws,  p. 
257.]  This  statute,  passed  in  1831,  provides 
in  substance  that  an  action  on  a  lost  or  un- 
intentionally mislaid  promissory  note,  etc., 
shall  be  prosecuted  as  'a  suit  at  law  .  .  . 
without  producing  the  same  on  the  trial  be- 
fore any  justice  of  the  peace,  or  making  pro- 
fert of  the  same  in  any  court  of  record,  if  he, 
she  or  they  [the  owner  or  assignee]  will  make 
affidavit  in  writing,  sworn  and  subscribed, 
.  .  . '  that  the  note  had  been  lost  or  un- 
intentionally mislaid,  etc.  The  act  further 
provided  that  a  bond  of  indemnity  should  be 
taken.  The  foregoing  act  was  repealed  in  1835 
(R.  S.  1835,  p.  384,  sec.  33),  and  a  new  statute 
at  once  enacted  (R.  S.  1835,  p.  350,  sec.  6,  et 
seq.),  which,  with  some  immaterial  changes 
and  reformulations  of  sections,  may  now  be 
found  in  our  Revised  Statutes.  [R.  S.  1899, 
sees.  3852,  3854.]  The  statutory  affidavit  re- 
lating to  the  loss  or  destruction  of  the  note 
is  but  the  statutory  method  of  doing  what 
was  formerly  done  in  chancery — ^that  is,  purg-, 
ing  the  conscience  of  the  plaintiff,  under  the 
pains  and  penalties  of  perjury,  in  regard  to 
its  loss  or  destruction  before  he  may  proceed 
to  judgment.  The  statutory  affidavit  is  thus' 
seen  to  be  borrowed  from  a  wise  doctrine  of 
chancery  and  to  serve  a  present  and  ob>'ious- 
ly  useful  purpose.  The  subject-matter  of 
litigation  here  was  that  of  a  lost  note.  Now. 
in  cases  of  lost  notes,  the  justice  either  ac- 
quires jurisdiction  by,  or  may  not  proceed  to 
judgment  without,  the  filing  of  such  affidavit. 
[R.  S.  1899,  sees.  3852,  3853,  3859.]"  Hudson 
V.  Wright,  204  Mo.  412,  10.1  S.  W.  8.  See 
also  Donaldson  v.  Williams,  50  Mo.  407 
(ejectment  on  lost  deed) ;  Warder,  etc.  Co.  v. 
Llbby,  104  Mo.    App.    140,    78    S.    W.    338. 
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Compare  Wynn  v.  Cory,  43  Mo.  301  j  Edwards 
V.  McKee,  1  Mo.  123,  13  Am.  Dec.  474.  The 
filing  and  approval  of  an  indemnifying  bond 
is  not  jurisdictional,  but  is  a  condition  prece- 
dent to  recovery.  Linn  County  Bank  v.  Clif- 
ton, 263  Mo.  200,  172  S.  W.  388;  Hogan  v. 
Kaiser,  113  Mo.  App.  711,  88  S.  W.  1128. 

In  Nebraska  under  the  code,  abolishing 
formal  distinctions  between  law  and  equity, 
it  has  been  held  that  where  a  cause  of  action 
is  made  out  on  a  lost  instrument,  the  court 
will  administer  relief  according  to  the  na- 
ture of  the  case  without  r^ard  to  forms 
of  action.  Kirk  wood  v.  Hastings  First  Nat. 
Bank,  40  Neb.  484,  58  N.  \V.  1016,  42  Am. 
St.  Rep.  683,  24  L.R.A.  444.  See  also  Mowery 
V   Mast,  14  Neb.  610,  16  N.  W.  839. 

In  New  York  "the  statute  [Code  of  Civil 
Procedure,  §  1917]  was  enacted  for  the  sole 
purpose  of  giving  to  a  court  of  law  the  same 
power  to  allow  a  recovery  as  existed  without 
the  statute  in  a  court  of  equity.  See  2  IL  S. 
406,  §§  75,  76;  and  note  of  the  revisers  in  3  IL 
S.  2d  ed.  738.  See  also  Thrwp's  Code  Civ. 
Proc.  (ed.  1680)  §  1917.  and  his  note." 
Matter  of  Cook,  86  App.  Div.  586,  83  N.  Y.  S. 
1009.  See  also  Wright  v.  Wright,  64  N.  Y. 
437.  The  early  New  York  rule  was  that  an 
action  could  not  be  maintained  at  law  on  a 
lost  negotiable  instrument.  Kawley  v.  Ball, 
3  Cow.  303,  15  Am.  Dec.  266 ;  Kirby  v.  Sisson, 
2  Wend.  550.  But  recovery  could  be  had  at 
law  where  the  instrument  was  not  negotiable 
or  not  indorsed.  Pintard  y.  Tackington,  10 
Jdhns.  104;  McNair  v.  Gilbert,  3  Wend.  344; 
Hinsdale  v.  Orange  Bank,  6  Wend.  378 ;  Trunk 
V.  Grier,  66  N.  Y.  S.  382. 

Jurisdiction  in  Equity* 

Geneballt. 

With  reference  usually  to  a  present  or 
former  lack  of  remedy  at  law,  the  jurisdiction 
of  equity  in  actions  on  lost  instruments  has 
been  generally  upheld. 

England. — ^Atkinson  v.  Leonard,  3  Bro.  C. 
C.  218,  29  Eng.  Rep.  (Reprint)  499  (lost 
bond)  ;  East  India  Co.  v.  Boddam,  9  Ves.  Jr. 
466  (lost  bond);  Macartney  v.  Graham,  2 
Sim.  286  (lost  bill  of  exchange);  Davies  v. 
Dodd,  4  Price  176,  4  Taunt.  602  (lost  bill  of 
exchange).  See  also  Whitchurch  v.  Golding, 
2  P.  Wms.  541;  Toulmin  v.  Price,  5  Ves.  Jr. 
238;  Whitfield  v.  Fausset,  1  Ves.  392;  Walras- 
ley  V.  Child,  1  Ves.  345.  Compare  Wright  v. 
Maidstone,  1  Kay  &  J.  701  (equity  jurisdic- 
tion held  not  to  extend  to  case  of  destroyed 
bill  of  exchange,  there  being  remedy  at  law). 
'  United  States. — Prescott  v.  Williamsport, 
etc.  R.  Co.  159  Fed.  244  (lost  bonds  and 
coupons). 

Atoftama.— Tindall  v.  Childress,  2  Stew.  & 
P.  250  (lost  note)  ;  Crawford  v,  Childress,  1 
Ala.  482  (lost  bond). 


Arkansas. — German  Nat.  Bank  ▼.  Moore^ 
116  Ark.  490,  173  S.  W.  401  (certificate  of 
deposit,  lost  before  indorsement;. 

Georgia. — Ross  v.  Wright,  12  Ga.  507  (ten- 
der of  indenmity  held  to  warrant  exerciae  of 
chancery  jurisdiction) ;  Hardeman  ▼. 
Battersby,  53  Ga.  36  (lost  warehouseman's 
receipt). 

Illinois, — Purvdance  v.  Holt,  3  Gilman,  394 
(afi^avit  of  loss  held  to  be  neeessary  to 
chancery  jurisdiction,  only  in  caae  remedy 
would  have  been  at  law  in  absence  of  laes) ; 
Patton  V.  Campbell,  70  HI.  72  (destroyed 
bond). 

Indiana, — Bloomington  v.  Smith,  123  Ind. 
41,  23  N.  £.  972,  18  Am.  St.  Rep.  310  (mu- 
nicipal bond,  considered  as  n^^otiable). 

Kentucky, — Fisher  v,  Mershon,  3  Bibb.  527 
(destroyed  note) ;  Bolware  v,  Bolware,  1  Latt^ 
124  (lost  written  agreement) ;  West  t.  Pat- 
ton,  Litt.  Sel.  Cas.  405  (destroyed  negotiable 
instnunent ) ;  Lawrence  y.  Hammett,  3  J.  J. 
Marsh.  287  (lost  contract  ol  lease) ;  Jackaon 
v.  Jackson,  6  Dana  267  (lost  note) ;  Hill  v. 
Lackey,  9  Dana  81  (lost  note). 

Massachusetts. — Savannah  Nat.  Bank  t. 
Raskins,  101  Mass.  370,  3  Am.  Rep.  373. 

Michigan,^-GTeen  ▼.  Stone,  Walk.  Ch.  109 
(negotiable  instnunent  lost  alter  becoming 
due). 

Mississippi. — Smith  y.  Walker,  Smedes  & 
M.  Ch.  432  (lost  note) ;  Truly  v.  Lane,  7 
Smedes  k  M.  325,  45  Am.  Dec.  305  (destroyed 
note) ;  Goldnum  v.  Page,  59  Miaa.  404  (lost 
bond). 

Missouri. — Miller  y.  Welb,  6  Mo.  6  (loat 
bond). 

Nevada. — ^See  AScCluaky  y.  Gerhauser,  2 
Nev.  47,  90  Am.  Dec.  512. 

New  Jersey. — ^Force  v.  Elizabeth,  27  N.  J. 
£q.  408  (stolen  bond) ;  Reeves  v.  Morgan,  48 
N.  J.  £q.  415,  21  Atl.  1040  (lost  non-negotia- 
ble bond)  ;  Moore  v.  Duman,  69  N.  J.  £q. 
828,  65  Atl.  463,  116  Am.  St.  Rep.  035,  af- 
firming 63  N.  J.  £q.  96,  51  Atl.  449  (lost 
check,  not  negotiable  for  U^k  iA  indorse- 
ment). 

North  Carolina,— AUea  y.  State  Bank,  21 
N.  C.  3  (destroyed  bank  note);  Dumas  v. 
Powell,  22  N.  C.  122  (destroyed  single  bill); 
Carter  v.  Jones,  40  N.  C.  196,  49  Am.  Dec 
425  (lost  bond)  ;  Deans  y.  Dortch,  40  K.  C. 
331  (lost  bond) ;  Davis  v.  Davis,  41  N.  C.  418 
(lost  bond) ;  Fisher  v.  Carroll,  41  N.  C.  485 
(lost  note) ;  Hamlin  v.  Hamlin,  56  N.  C.  191 
(lost  bond). 

Ohio.^Gook  y.  Friend,  9  Ohio  78  (lost 
sealed  note) ;  Michael  y.  Mills,  17  Ohio  601 
(recovery  of  purchase  price  on  lost  deed). 

Oregon. — ^Howe  v.  Taylor,  6  Ore.  284 
(establishment  and  enforcement  of  lost  of- 
ficial undertaking). 

South  Carolina. — Chewning  v.  Singleton,  2 
Hill  £q.  371  (lost  note  payable  to  besirer); 
6mith  y.  Nels(m,  83  a  C.  294,  65  S.  S.  261, 
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137  Am.  St.  Rep.  808,  24  LJl.A.(N.S.)  644 
(lost  check).  See  also  Davis  v.  Benbow,  2 
Bailey  Ll  427. 

Tennessee. — Irwin  v.  Planters'  Bank,  1 
Humph.  14d  (destroyed  bank  notes).  See 
ulso  Harrison  v.  Turbeville,  2  Humph.  242. 

Vermont. — ^Hopkins  v.  Adams,  20  Vt.  407 
(in  suit  for  discovery  and  relief  on  negotiable 
instrument  lost  after  maturity  and  without 
indorsement,  offer  of  indemnity  held  not  to 
be  essential  to  equity  jurisdiction). 

Virffinia. — Taliaferro  V.  Foote,  3  Leigh  68 
fin  suit  on  lost  deed,  alBdaTit  of  loss  or  de- 
struction held  to  be  necessary  to  equity  juris- 
diction) ;  Shields  y.  Ck>m.,  4  Rand.  541  (lost 
contract) ;  Kabler  y.  Spencer,  114  Va.  589, 
77  S.  £.  504  (lost  bond).  See  also  Miller  y. 
Trevilian,  2  Rob.  1. 

Washington. — Hart-Parr  Co.  v.  Keeth,  02 
Wash.  464,  Ann.  Cas.  1912D  243,  114  Pac 
169  (lost  check  and  notes). 

West  Virginia. — ^Mitdiell  v.  Chancellor,  14 
W.  Va.  22  (lost  bond);  Lyttle  v.  Cozad,  21 
W.  Va.  183  (lost  bond);  Hall  v.  Wilkin- 
son, 35  W.  Va.  167,  12  S.  £.  1118  (lost  title- 
bond)  ;  Yates  v.  Stuart,  39  W.  Va.  124,  19 
S.  E.  423  (lost  contract  of  lease) ;  Hicknuin 
V.  Painter,  11  W.  Va.  386.  See  also  Vir- 
jfinia  Exch.  Bank  v.  Morrall,  16  W.  Va.  546; 
Robinson  t.  I>ix,  18  W.  Va.  528.  And  see 
the  reported  case. 

^'Courts  of  equity  assumed  and  exercised 
jurisdiction  in  the  case  of  a  lost  bond,  upon 
the  grounds:  First:  That  profert  could  not 
1>e  made  in  the  declaration  of  the  instrument, 
which  was  formerly  deemed  a  fatal  defect, 
and  consequent  obstruction  to  the  remedy  at 
law.  Secondly:  That  a  6ourt  of  law  could 
not,  as  a  part  of  its  judgment,  afford  to  the 
•obligors  that  complete  indemnity  by  exacting 
from  the  obligee  a  suitable  bond  of  indemnity, 
which  a  court  of  equity  might  require.  And 
thirdly:  A  court  of  law  could  not,  in  the 
«xercise  of  its  ordinary  powers,  purge  the 
conscience  of  the  plaintiff,  as  to  the  fact  of 
its  loss.  1  Story's  Equity,  97-8,  etc.,  and 
authorities  referred  to."  Foster  v.  Williams, 
^  B.  Mon.  (Ky.)  197. 

But  equity  jurisdiction  is  not  established 
where  it  appears  that  the  obligee  has  sent  the 
bond  out  of  the  state  for  the  purpose  of 
suit  agaiiist  third  persons  in  another  state. 
;Stout  V.  Ashton,  5  T.  B.  Mon.  (Ky.)  251. 

On  the  ground  that  there  was  a  remedy  at 
law,  it  was  held  in  Mossop  y.  Eadon,  16  Ves. 
.Jr.  (Eng.)  430,  that  a  bill  in  equity  could 
not  be  brought  on  a  lost  note.  Concerning 
that  decision,  it  was  said  in  Wright  v.  Maid- 
stone, 1  Kay  &  J.  709,  69  Eng.  Rep.  (Reprint) 
■645 :  "In  Hansard  y.  Robinson,  7  B.  &  C.  90 
[14  E.  C.  L.  20]  a  court  of  law  refused  relief 
in  case  of  a  lost  bill  of  exchange;  and  the 
learned  judge  who  decided  Macartney  v. 
Oraham,  2  Sim.   (Eng.)  285,  there  said  that 
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Hansard  y.  Robinson  had  overruled  Moseop^^.: 
Eadon.  That  is  hardly  correct;  the  real  ef- 
fect of  that  decision  is  that  it  cut  away  the 
principle  on  which  relief  was  refused  in  such 
cases  in  equity.  Sir  W.  Grant  said  that  a 
suit  in  equity  could  not  be  sustained,  be- 
cause relief  would  be  given  at  law  in  case  of 
a  lost  bill  of  exchange.  The  courts  of  law 
hare  since  held  that  relief  cannot  be  given 
at  law."  • 

As  stated  in  the  reported  case,  the  subse- 
quent production  of  th&  lost  instrument  does 
not  oust  the  jurisdiction  of  equity  which  has 
already  attached.  Crawford  v.  Summers,  3  J. 
J.  Marsh  (Ky.)  300;  Miller  v.  Wells,  5  Mo. 
6;  Hamlin  v.  Hamlin,  56  N.  C.  191;  Lyttle  y. 
CJozad,  21  W.  Va.  183. 

GONOUBREITT  WITH  COUBT  OF  LaW. 

The  jurisdiction  of  equity  in  an  action  on 
a  lost  instrument  is  not  defeated  by  an  ex- 
tension of  the  legal  remedy;  and  so  the  fact 
that  the  action  could  be  brouglit  at  law  does 
not  oust  the  jurisdiction  that  equity  has 
recognized  in  such  a  case.  Atkinson  v. 
Leonard,  3  Bro.  C.  C.  218,  29  Eng.  Rep. 
(Reprint)  499;  Davies  y.  Dodd,  4  Price 
(Eng.)  176,  4  Taunt.  602;  Bromley  v.  Hol- 
land, 7  Ves.  Jr.  (Eng.)  19;  Prescott  v. 
Williamsport,  etc.  R.  Ck>.  159  Fed.  244;  Craw- 
ford V.  Childress,  1  Ala.  482;  Tindall  v.  Chil- 
dress, 2  Stew.  &  P.  (Ala.)  250;  German  Nat. 
Bank  v.  Moore,  116  Ark.  490,  173  S.  W.  401; 
Hardeman  v.  Battersby,  53  Ga.  36;  Camp- 
bell V.  Sheldon,  13  Pick.  (Mass.)  8;  Force  v. 
Elizabeth,  27  N.  J.  Eq.  408;  Reeves  v. 
Morgan,  48  N.  J.  Eq.  415,  21  Atl.  1040;  Sook 
v.  Friend,  9  Ohio  78  (where  bill  was  for  dis- 
covery and  relief) ;  Shields  v.  Com.  4  Kand., 
(Va.)  541;  Kabler  y.  Spencer,  114  Va.  580,  77 
S.  E.  504 ;  Hart-Parr  Co.  y.  Keeth,  62  Wash. 
464,  114  Pac.  169,  Ann.  Cas.  1912D  243; 
Hickman  v.  Painter,  11  W.  Va.  386;  Mitchell 
Y.  Chancellor,  14  W.  Va.  22;  Lyttle  v.  Cozad, 
21  W.  Va.  183;  Hall  v.  Wilkinson,  35  W.  Va. 
167,  12  S.  E.  1118. 

Thus  in  Reeves  v.  Morgan,  48  N.  J.  Eq.  415, 
21  Atl.  1040,  the  court  said :  "It  is  entirely 
settled  that  if  the  jurisdiction  of  this  court 
has  once  been  established  over  a  certain  sub- 
ject or  class  of  cases,  it  will  not  be  taken 
away  by  the  fact  that  courts  of  law  have 
acquired  jurisdiction  of  th«  same  subject  or 
class  of  cases,  whether  that  jurisdiction  be 
acquired  by  relaxation  of  .its  own  severe  rules 
or  by  statute.  Lord  Thurlow,  in  Atkinson  v. 
Leonard,  3  Brown  Ch.  C.  218  (at  p.  224), 
speaking  of  the  alleged  relaxation  of  the  rule 
at  law,  says:  'But  the  question  is  whether 
this  court  is  ousted  of  its  jurisdiction  so  that 
a  demurrer  would  lie  to  a  bill  for  [founded 
on]  a  lost  bond.  ...  It  does  not  follow 
because  the  court  of  law  will  give  relief  that 
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this  oourt  loses  the  concurrent  jurisdiction 
which  it  always  had/  And  in  Toulman  y. 
Price,  5  Ves.  [Jr.  (Eng.)]  235,  Lord  Eldon 
(at  p.  238)  says:  *For  a  great  while  courts 
of  law  would  not  assist  a  man  who  could  not 
make  profert.  But  there  was  no  doubt,  the 
debt  was  not  extinguished;  and  though  the 
party  could  not  comply  with  the  requisites  to 
support  an  action,  Uiere  was  no  doubt  a  bill 
in  equity  would  lie,  calling  upon  the  party 
either  to  admit  the  bond  or  to  give  him  an 
opportunity  of  proving  the  execution  and  the 
loss,  and  a  court  of  equity  always  interfered. 
But  of  late  courts  of  law  have  from  the  hard- 
ship waived  the  rule,  and  permitted  a  man  to 
declare  upon  a  lost  bond/  And  he  then  pro- 
ceeds to  cite  with  approval  Atkinson  v. 
Leonard,  before  Lord  Thurlow,  and  to  hold 
that  the  change  in  the  practice  at  law  did  not 
oust  the  jurisdiction  of  equity.  He  reiterates 
the  doctrine  with  great  force  and  emphasis 
in  Bromley  v.  Holland,  7  Ves.  [Jr.  (Eng.)] 
3  (at  p.  19),  saying:  'I  am  quite  sure  Lord 
Thurlow's  opinion  was  that  courts  of  law, 
properly  if  you  please,  taking  upon  them- 
selves to  do  that  by  new  forms  of  pleading 
which  they  had  never  done  before,  as  dis- 
pensing with  profert,  or  permitting  the  aver- 
ment of  a  consideration  not  in  the  body  of 
the  deed,  could  not  destroy  the  ancient  juris- 
diction of  this  court  in  matters  of  that 
nature.'  And  in  East  India  Co.  v.  Boddam..  0 
Ves.  [Jr.  (Eng.)]  464  (at  p.  466 j,  he  de- 
clares that  'the  jurisdiction  of  this  court 
upon  lost  bonds  is  very  ancient;  founded 
upon  a  motion,  acknowledged  until  a  very 
late  period,  that  there  was  no  remedy  at 
law  upon  a  lost  bond,  as  you  could  not  make 
profert.'  I  have  made  these  references  and 
citations  at  length  because  they  deal  with  the 
very  instance  of  concurrent  jurisdiction  now 
before  the  court,  aiid  illustrate  how  deeply  it 
is  rooted,  and  how  highly  it  has  been 
cherished  by  the  fathers  of  our  equity  sys- 
tem." 
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Subrogation  —  Subrosation  of  Insurer 
to  Rights  against  Tortfeasor  —  Effect 
of  Settlement. 

The  right  of  subrogation  accruing  to  an  in- 
surance company  to  recover  from  a  tortfea- 


sor, through  whose  negligence  the  loss  was 
incurred,  the  amount  paid  on  its  policy 
of  insurance,  is  not  barred  by  a  settlement 
between  the  tortfeasor  and  the  owner  for 
a  sum  less  than  the  actual  liability  of  the 
former,  and  for  which  the  latter  gave  a  full 
release,  for  such  a  release  is  a  fraud  upon 
the  subrogee,  which  will  be  no  defense,  either 
at  law  or  in  equity,  to  its  action  to  recover 
the  loss  remaining  unsatisfied  after  applying 
to  its  satisfaction  the  sum  paid  by  the  tort- 
feasor. 

[See  note  at  end  of  this  case.] 

Res  Judicata  — .  Action  by  Insurer  on 
Rights  by  Subrogation  —  Matters 
Concluded. 

Where  the  subrogee  proceeds  in  the  first 
instance  against  the  insured  and  in  that 
proceeding  it  appears  that  the  damages  for 
which  a  tortfeasor  is  liable  to  an  insured 
exceeds  the  sum  for  which  the  insured  settled 
with  him,  and  that  a  sufficient  sum  remains 
unpaid  to  satisfy  the  subrogee,  such  a  con- 
clusion is  final  between  the  parties  to  the 
record. 

(Syllabus  by  court.) 

Appeal  from  Court  of  Chancery:  Leam- 
INO,  Vice-chancellor. 

Action  by  Fire  Association  of  Philadelphia^ 
plaintiff,  against  Thomas  Wells,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.     Rsr 

VEBSED. 

Weetoott  d  Weaver  for  appellant, 
Frank  Smathera  for  appellee. 

[485]  Bebgkn,  J.^<:ertain  of  defendant's 
buildings,  with  their  contents,  were  destroyed 
by  a  fire  communicated  through  the  negli- 
gence of  the  servants  of  the  Atlantic  City 
Railroad  Company.  The  buildings  were  in- 
sured by  the  complainant  company  to  the 
extent  of  $2,000,  and,  alter  the  fire,  com- 
plainant paid  defendant  the  full  amount  of 
the  insurance  on  the  building,  the  replace- 
ment cost  of  which,  according  to  the  undis- 
puted testimony,  would  be  $4,575,  and  re- 
ceived from  defendant  an  assignment  of  any 
right  of  action,  to  the  extent  of  the  payment^ 
which  he  might  have  against  any  person 
responsible  for  the  loss.  Subsequently,  de- 
fendant compromised  his  claim  against  the 
railroad  company  and  was  paid  $5,000,  for, 
as  he  testified,  his  "damage  to  goods  that 
were  destroyed  that  never  was  insured,'*  and 
gave  the  company  a  release  and  discharge 
from  all  claims  and  demands  which  he  had 
againpt  it  for  damages  for  the  destruction 
of  both  buildings  and  contents.  When  the 
Hettleineiit  was  made  with  the  railroad  eom> 
pany,  it  knew  that  complainant  had  paid 
$2,000  on  account  of  the  loss  resulting  from 
the  burning  of  the  buildings  as  required  by 
its  policy.     The  total  loss  suffered  by  de- 
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fendant,  on  buildings  and  contents,  exceeded 
$7,000.  With  the  facts,  substantially  as 
stated,  the  complainant  filed  its  bill  of  com- 
plaint praying  that  defendant  be  decreed  to 
refund  to  it  the  $2,000  paid  him,  upon  the 
;?round  that  it  was  estopped  by  defendant's 
release  to  the  railroad  company  from  proceed- 
ing in  his  name  to  recover  from  it  the  unpaid 
damages  for  which  the  company  was  liable, 
which  complainant  claims  it  is  entitled  to 
by  right  of  subrogation.  The  yice-chancellor 
held  that  the  legal  effect  of  the  release  was 
to  bar  complainant  of  its  right  to  proceed 
in  defendant's  name  against  the  railroad 
company,  and  decreed  that  the  defendant 
must  refund  the  $2,000,  leaving  him  but 
$5,000  on  account  of  a  [486]  loss  which  it  is 
not  disputed  exceeded  $7,000.  We  are  of 
opinion  that  this  result  is  not  equitable,  for 
the  release  was  not,  under  the  facts,  a  bar 
which  estopped  the  complainant  from  assert- 
ing its  right  as  subrogee.  Both  defendant 
and  the  railroad  company  knew,  or  are 
chargeable  with  knowledge,  that  the  com- 
plainant had  upon  payment  become  entitled 
by  subrogation  to  call  upon  the  railroad 
com))any  to  reimburse  it  the  money  it  paid 
the  owner  on  its  policy  of  insurance,  and  they 
could  not  defeat  that  right  by  any  arrange- 
ment they  might  make  without  complainant's 
consent.  If  the  loss  for  which  the  railroad 
company  was  liable  amounted  to  $7,000,  it 
has  not  liquidated  its  responsibility  by  pay- 
ing $6,000,  and  until  it  has  discharged  its 
liability,  the  rights  of  a  subrogee  cannot 
be  destroyed  by  obtaining  a  release  upon 
paying  to  the  insured  what  he  deemed  to  be 
the  residue  of  his  loss,  for  a  release  of  that 
nature  is  such  a  fraud  upon  the  subrogee  as 
will  avoid  it  both  at  law  and  in  equity,  so 
far  as  it  affects  the  rights  of  the  subrogee. 
Monmouth  County  Mut.  F.  Ins.  Co.  v.  Hutch- 
inson, 21  N.  J.  Eq.  107.  In  that  case,  the 
buildings  destroyed  were  insured  for  $1,800; 
the  destruction  was  caused  by  sparks  of  fire 
negligently  communicated  by  a  railroad  com- 
pany and  the  loss  amounted  to  $4,000.  The 
owner  was  paid  the  insurance.  With  knowl- 
edge of  this  fact,  the  railroad  company  set- 
tled with  the  owner  for  $2,000  and  took  a 
full  release  and  discharge.  Tlie  insurance 
company  then  filed  its  bill  of  complaint,  pray- 
ing that  the  owner  and  the  railroad  company 
pay  to  it  $1,800,  the  amount  of  the  insurance 
it  had  paid;  and  it  was  there  held  that  as 
the  railroad  company  had  not  paid  all  the 
damages  for  which  it  was  responsible,  it 
was  liable  to  the  insurer  to  the  extent  of  so 
much  of  its  liability  for  the  loss  as  still 
remained  undischarged,  and  that  a  general 
release  by  the  owner  to  tlie  railroad  company 
would  be  no  defense  to  an  action  by  the 
insurance  company.  This  result  removes 
the  footing  upon  which  the  vice-chancellor 
rested  the  decree  appealed  from  and  requires 
Ann.  Gas.  1917A.— 82. 


us  to  consider  the  equities  presented  by  this 
record  which  the  vice-chancellor  did  not  pass 
upon,  because  of  the  effect  given  by  him  to 
the  release.  Assuming,  as  we  hold,  that  the 
release  does  not  bar  the  complainant,  as 
subrogee,  from  proceeding  in  the  name  of 
the  owner  [487]  against  the  tort-feasor,  and, 
as  we  must,  under  this  record,  that  the  latter 
has  paid  only  so  much  of  the  entire  loss  for 
which  it  was  responsible,  as  remained  un- 
satisfied after  applying  to  its  payment  the 
money  received  from  the  complainant,  the 
only  equitable  basis  upon  which  the  com- 
plainant can  rest  its  right  to  maintain 
this  bill  against  the  defendant  is  elimi- 
nated. 

Where  the  owner  has  settled  with  a  tort- 
feasor for  less  than  its  liability,  in  deroga- 
tion of  the  rights  of  a  subrogee,  the  latter 
may  bring  an  action  in  the  name  of  the  owner, 
without  his  consent,  to  estaUish  its  liability, 
and  out  of  any  recovery  be  made  whole  for 
the  amount  paid,  if  the  recovery  so  far  ex- 
tend. The  suit  must  be  in  the  name  of  the 
owner,  and  if  there  be  more  than  one  sub- 
rogee, the  proceeds  will  be  distributed  equita- 
bly between  them,  for  there  is  but  one  wrong, 
suffered  by  one  party,  the  owner,  and  it  can 
only  be  enforced  in  one  suit  and  not  by  split- 
ting the  claim  between  sevaral  persons  en- 
titled to  a  part,  because  of  different  rights 
resting  upon  subrogation.  Norwich  Union 
F.  Ins.  Soc.  v.  Standard  Oil  Co.  8  C.  C.  A. 
433,  19  U.  S.  App.  460,  59  Fed.  984;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  New  York,  etc. 
R.  Co.  25  Conn.  265,  65  Am.  Dec.  571.  The 
complainant  having  chosen  his  forum,  and 
submitted  to  its  adjudication  the  question  in- 
volved, it  is  concluded  by  the  determination 
in  this  court  of  the  issues  presented  and  con- 
tested, so  far  as  the  parties  to  this  record 
are  concerned.  That  the  complainant  has 
chosen  to  attempt  to  charge  the  defendant 
upon  the  ground  that  the  release  was  a  bar, 
rather  than  proceed  at  law  against  the  tort- 
feasor to  establish  the  extent  of  its  liability, 
does  not  concern  the  defendant.  He  has 
met  the  issue  presented  and  shown  that  his 
loss  exceeds  the  sums  paid  both  bj  the  rail- 
road company  and  by  the  complainant,  and 
therefore  he  is  not  liable  to  his  subrogee, 
for  the  right  of  the  complainant  is  against 
the  fund  resulting  from  the  liability  of  the 
tort-feasor  in  excess  of  the  amount  received 
to  fully  compensate  the  owner,  and  if  there 
be  no  such  excess,  then  there  is  nothing  to 
which   it  can   be   subrogated. 

The  decree  will  be  reversed  and  the  record 
remitted  with  a  direction  that  the  bill  be 
dismissed,   with   costs. 

[488]   For  affirmance:     None. 

For  reversal:  The  Chief -Justice,  Garrison, 
Swayze,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  Vredenburgh,  White,  Terhune, 
Heppenheimer,  Williams,  JJ. — 14. 
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NOIE. 

Rlslit  •£  SiibrosatloB  of  Insurer  »■  Af- 
fected by  Release  by  Insured  ef  Per- 
son Causing  I«oss. 

Kelease  after  Loss,  1298. 

Release  by  Pre-existing  Contract,   1301. 


Release  after  Lose, 

Where  a  person  primarily  liable  for  the 
destruction  of  insured  property  procures  his 
release  by  a  settlement  with  the  owner,  with 
a  knowledge  of  the  previous  payment  of  the 
less  by  the  insurer,  the  release  is  a  fraud  on 
the  insurer's  right  of  subrogation  and  is  no 
defense  to  a  suit  brought  for  the  purpose  of 
enforcing  that  right.  Chicago,  etc.  R.  Co.  ▼. 
Emmons,  42  111.  App.  138;  Pittsburgh,  etc. 
R.  Co.  V.  Home  Ins.  Co.  183  Ind.  355,  108 
N.  E.  625;  Grain  Dealers'  National  Mut.  F. 
Ins.  Co.  V.  Missouri,  etc.  R.  Co.  98  Ean. 
344,  157  Pac.  1187;  Hartford  F.  Ins.  Co.  v. 
Wabash  R.  Co.  74  Mo.  App.  106;  Monmouth 
County  Mut.  F.  Ins.  Co.  v.  Hutchison,  21 
N.  J.  £q.  107;  Home  Ins.  Co.  v.  Western 
Transp.  Co.  33  How.  Pr.  102,  affirmed  51  N. 
Y.  93;  Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co. 
73  N.  Y.  399,  29  Am.  Rep.  171;  Powell  & 
Powell  V.  Wake  Water  Co.  reported  in  full, 
post,  this  volume,  at  page  1302;  Cushman, 
etc.  Co.  V.  Boston,  etc.  R.  Co.  82  Vt.  390,  18 
Ann.  Cas.  708,  73  Atl.  1073.  See  also  Shaw- 
nee F.  Ins.  Co.  V.  Cosgrove,  86  Kan.  374,  375, 
121  Pac.  488,  41  L.R.A.(N.S.)  725.  And  see 
the  reported  case.  Thus  in  Home  Ins.  Co.  v. 
Western  Transp.  Co.  supra,  it  appeared  that 
a  shipment  of  wheat  which  had  been  dam- 
aged under  circumstances  making  the  carrier 
liable  was  taken  possessicm  of  by  the  insur- 
er with  the  consent  of  the  consignee,  the  in- 
surer assuming  responsibility  for  the  loss. 
The  carrier  had  knowledge  of  the  facts.  It 
was  held  that  a  subsequent  settlement  be- 
tween the  consignee  and  the  carrier  was  sub- 
ject to  the  right  of  subrogation  of  the  in- 
surer. 

A  settlement  between  an  insured  and  the 
person  causing  a  loss  of  the  insured  property 
for  that  part  of  the  loss  over  and  above  the 
amount  covered  by  insurance  does  not  affect 
the  right  of  the  insurer  to  subrogation  as 
against  tlie  tortfeasor.  Powell  k  Powell  v. 
Wake  Water  Co.  reported  in  full,  post,  thi.s 
volume,  at  page  1302;  Chicago,  etc.  R.  Co.  v. 
Emmons,  42  111.  App.  138;  Pittsburgh,  etc.  R. 
Co.  V.  Home  Ins.  Co.  183  Ind.  355,  108  N.  £. 
525;  Atchison,  etc.  R.  Co.  ▼.  Home  Ins.  Co. 
59  Kan.  432,  53  Pac.  459.  See  also  Duforecet 
V.  Bishop,  18  Q.  B.  D.  (Eng.)  378;  Dyer  v. 
Maine  Cent.  R.  Co.  99  Me.  195,  2  Ann.  Cas. 
457,  58  Atl.  994,  67  L.R.A.  416.  Thus  in 
Chicago,  etc.  R.  Co.  y.  Emmons,  supra,  it 


appeared  that  the  insured  property  was  de- 
stroyed by  a  fire  originating  from  a  railroad 
company's  neglig^ice.  The  amount  of  the 
loss  was  adjusted  by  the  adjuster  of  the 
railroad  company,  and  the  insured  was  in- 
structed first  to  get  the  insurance,  the  amount 
of  which  would  be  deducted  from  the  amount 
of  the  loss.  On  the  payment  of  the  dif- 
ference between  the  amount  of  the  insurance 
and  the  amount  of  the  loss  the  railroad  com- 
pany procured  from  the  insured  a  release 
in  full.  It  was  held  that  the  release  was  no 
bar  to  an  action  brought  by  the  insurance 
company  in  the  name  of  the  insured  to  re- 
cover the  amount  of  the  insurance  paid  by 
it.  In  Dufourcet  v.  Bishop,  18  Q.  B.  D. 
(Eng.)  378,  it  appeared  that  a  cargo  and 
the  advance  freight  paid  on  it  were  insured. 
The  cargo  was  lost  through  the  n^ligence  of 
the  carrier.  The  carrier  made  a  settlement 
with  the  owner  in  full  for  his  claim,  the 
owner  agreeing  not  to  render  any  assistance 
to  the  insurer  of  the  advanced  freight  unless 
compelled  to  do  so.  The  insurer  paid  the 
claim  for  the  advanced  freight.  It  was  held 
that  the  settlement  was  not  a  bar  to  an  ac- 
tion brought  by  the  cargo  owner  for  the 
benefit  of  the  insurer  to  recover  the  amount 
of  the  advanced  freight. 

A  settlement  between  an  insured  and  a 
person  causing  the  loss  of  the  insured  prop- 
erty whereby  the  right  of  the  insured  to  hold 
the  insurer  liable  on  the  policy  is  reserved, 
is  no  bar  to  an  enforcement  of  the  right  of 
subrogation  of  the  insurer  against  the  tort- 
feasor. Connecticut  F.  Ins.  Co.  v.  Oie  R. 
Co.  73  N.  Y.  399,  29  Am.  Rep.  171 ;  Niagara 
F.  Ins.  Co.  V.  Fidelity  Title,  etc.  Co.  123  Pa, 
St.  523,  16  Atl.  790,  10  Am.  St.  Rep.  543: 
Fidelity  Title,  etc.  Co.  v.  People's  Natural 
Gas  Co.  150  Pa.  St  8,  24  Atl.  339.  See  also 
Texas,  etc.  R.  Co.  v.  Commercial  Union  Aaaur. 
Co.  (Tex.)  137  S.  W.  401;  Brown  v.  Ver- 
mont Mut.  F.  Ins.  Co.  83  Vt.  161,  74  Atl. 
1061,  29  L.R.A.(N.S.)  698.  Thus  in  Con- 
necticut F.  Ins.  Co.  V.  Erie  R.  Co.  supra,  it 
appeared  that  the  owner  of  insured  property 
made  a  settlement  with  the  person  causing 
the  loss  of  the  property,  the  release  providing 
for  the  settlement  in  full  of  claims  against 
the  tortfeasor  but  reciting  thai  it  was  not 
intended  to  discharge  the  insurer.  The 
court  in  holding  that  the  right  of  the  in- 
surer to  subrogation  was  not  released  said: 
"It  is  insisted  that  as  the  assured  has  set- 
tled and  released  all  his  claim  for  damages, 
the  plaintiff  could  acquire  no  right  or  remedy 
through  him  by  equitable  subrogation,  or 
from  him  by  assignment.  This  proposition 
implies  an  assumption  of  the  controverted 
fact  whether  the  assured  did  release  all 
claim.  The  answer  to  it  is  that  the  assured 
released  only  such  damages  as  he  oould  with- 
out interfering  with  his  claim  against  the 


plaintiff,  and  tbe  legal  consequences  must 
be  regarded  as  a  part  of  the  exception,  viz., 
the  right  of  the  plaintiff  to  a  remedy  over. 
This  was  as  much  reserved  as  the  right  to 
<?nforce  the  policy.  That  right  could  not 
be  reserved  without  reserving  the  remedy. 
Tlie  power  to  enforce  the  policy  having 
been  expressly  reserved,  the  parties  could 
not  take  away  the  right  of  the  plaintiff 
to  the  remedy  which  that  reservation  vested 
in  him  by  law.  Having  made  their  agree- 
ment so  as  to  prevent  the  plaintiff  from 
interposing  this  defense,  they  cannot  object 
to  the  consequences  which  legally  flow  from 
it.  The  exception  necessarily  embraces  the 
right  of  subrogation.  It  is  not  needful  to 
consider  whether  the  effect  would  have 
been  different  if  the  assured  had  received 
the  full  amount  of  the  loss.  No  injustice 
is  done  the  defendant  by  result  indicated. 
It  was  liable  for  the  whole  loss,  and  the 
payment  to  the  plaintiff  of  the  amount  of  the 
policy  will,  with  that  already  paid,  not  exceed 
that  amount.  It  did  not  profess  to  pay  the 
assured  but  a  part  of  that  amount,  nor  did 
the  assured  intend  to  receive  but  a  part,  and 
the  legal  construction  of  the  contract  accords 
i;vith  the  principles  of  right  and  justice." 

The  theory  of  the  indivisibility  of  a  claim 
figainst  a  tortfeasor  does  not  prevent  the 
enforcement  of  the  insurer's  right  of  sub- 
rogation where  a  settlement  has  been  made 
in  fraud  of  the  insurer's  right  or  of  the  loss 
over  and  above  the  amount  covered  by  in- 
surance, since  the  tortfeasor  has  by  his  act 
consented  to  the  splitting  of  the  claim  against 
him.  Chicago,  etc.  R.  Co.  v.  Emmons,  42 
111.  App.  138;  Atchison,  etc.  R.  Co.  v.  Home 
Ins.  Co.  50  Kan.  432,  53  Pac.  459;  Hartford 
P.  Ins.  Co.  v.  Wabash  R.  Co.  74  Mo.  App, 
106;  Omaha,  etc.  R.  Co.  v.  Granite  State  F. 
Ins.  Co.  63  Neb.  514,  73  N.  W.  950.  Com- 
pare Home  Ins.  Co.  v.  Atchison,  etc.  R.  Co. 
19  Colo.  46,  34  Pac.  281.  Thus  in  Atchison, 
«tc.  R.  Co.  V.  Home  Ins.  Co.  supra,  it  ap- 
peared that  a  railroad  through  the  negligent 
condition  and  operation  of  one  of  its  engines 
set  fire  to  the  property  of  an  insured.  A 
settlement  was  had  between  the  insured  and 
the  railroad  company  for  tlie  loss  over  and 
above  the  amount  covered  by  the  insurance 
and  a  receipt  in  full  releasing  the  damages 
was  executed  by  the  insured  conditioned  to 
take  effect  on  the  payment  of  the  sum  due 
from  the  insurer.  The  court,  in  overruling  a 
contention  that  a  suit  could  not  be  main- 
tained against  the  railroad  company  by  the 
insurer  to  recover  the  amount  paid  by  it  on 
the  theory  of  the  indivisibility  of  actions  for 
tort,  said:  "The  owner  did  not  split  his 
cause  of  action.  He  brought  no  action  at 
all.  Without  bringing  an  action,  he  accepted 
payment  from  the  plaintiff  in  error  of  such 
an  amount  as  reduced  his  damages  to  the 
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sum  due  from  the  insurance  company,  the 
defendant  in  error.  The  plaintiff  in  error 
made  this  as  a  partial  payment  for  the  loss 
sustained,  and  in  the  settlement  papers  ex- 
pressly allowed  to  the  owner  a  reserv&tion  of 
his  right  to  demand  and  recover  the  balance 
due.  If  it  could  be  said  that  by  the  act 
of  the  owner  there  was  a  splitting  of  his 
cause  of  action,  it  was  an  act  to  which  the 
defendant  in  error  expressly  assented.  By  so 
assenting  it  waived  the  legal  consequences 
which  might  otherwise  have  resulted.  If, 
by  the  terms  of  the  settlement,  a  right  of 
action  for  the  unpaid  balance  of  damages  was 
reserved  to  the  owner,  that  right  of  action, 
upon  the  principle  of  subrogation  before 
rd verted  to,  passed  to  the  defendant  in  error, 
the  Home  Insurance  Company,  upon  the  pay- 
ment by  it  of  the  amount  of  its  liability. 
That  amount  had  been  agreed  upon  between 
the  insurer  and  the  assured.  The  plaintiff 
in  error,  at  the  time  it  made  its  partial 
payment,  knew  of  the  agreement  between  the 
owner  and  the  insurer.  The  plaintiff  in  error 
knew  that  a  right  of  action  had  been  reserved, 
not  only  against  itself,  but  against  the  in- 
surer, for  the  unpaid  amount.  Its  settlement 
was  predicated  upon  the  idea,  in  point  of 
fact,  of  a  payment  by  it  of  such  portion  of 
the  loss  as  the  insurance  company  was  not 
liable  for,  with  a  reservation  to  the  assured 
of  a  right  of  action  against  the  insurer  for 
the  balance,  and  also  against  itself  if  the 
insurer  did  not  pay;  and  was  also  predicated 
upon  the  idea,  in  point  of  law,  of  a  subroga- 
tion to  the  insurer  of  the  assured's  right  of 
action  against  it  when  the  insurer  made  good 
the  residue  of  the  loss.  The  doctrine  of 
the  indivisibility  of  causes  of  action  for  tort 
does  not  apply  to  this  case,  and  all  objections 
of  the  plaintiff  in  error  to  the  maintenance 
of  the  case,  based  upon  the  idea  of  the 
splitting  of  the  original  cause  of  action, 
were  rightly  overruled  by  the  court  below." 

But  where  the  insured  settles  with  or  re- 
leases a  wrongdoer  from  liability  for  a  loss, 
before  payment  of  the  loss  has  been  made  by 
the  insurer,  the  latter's  right  of  subrogation 
against  the  wrongdoer  is  thereby  destroyed. 
Maryland  Motor  Car  Ins.  Co.  v.  Haggard 
(Tex.)  168  S.  W.  1011.  See  also  Connecti- 
cut F.  Ins.  Co.  V.  Erie  R.  Co.  73  N.  Y.  399. 

And  where  a  person  causing  the  loss  of  in- 
sured property  has  been  compelled  by  means 
of  a  suit  brought  by  the  insured  to  pay  for 
the  loss,  an  action  cannot  afterwards  be 
maintained  against  him  to  enforce  the  right 
of  subrogation  of  the  insurer.  Fidelity  Ins. 
Co.  V.  Atlantic  Coast  Line  R.  Co.  165  N.  C. 
136,  80  S.  E.  1069.  See  also  Illinois  Cent. 
R.  Co.  V.  Hicklin,  131  Ky.  624,  115  S.  W. 
752,  23  L.R.A.(N.S.)  870.  Thus  in  the  case 
first  cited  an  action  brought  by  an  insurer  to 
enforce   its  right   of   subrogation   against  •» 
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railroad  after  it  had  been  compelled  by  an 
action  to  pay  the  insured  whose  property  it 
had  negligently  destroyed,  the  court  said: 
''But  the  payment  by  the  defendant  was  not 
voluntary,  but  at  the  end  of  a  lawsuit  where- 
in judgment  had  been  pronounced  against 
the  defendant,  and  it  had  been  compelled  to 
pay.  Even  then,  according  to  the  contention 
of  plaintiffs  in  this  case,  Kornegay  only  re- 
covered of  defendant  the  difference  between 
the  value  of  the  property  destroyed  and  the 
insurance  money.  But  if  Kornegay  had  re- 
covered of  defendant  the  full  value  of  his 
property,  the  plaintiffs  would  have  only  the 
right  to  hold  Kornegay  as  a  trustee  for  their 
benefit  to  the  extent  of  the  insurance  money 
paid.  They  could  not  recover  of  the  defend- 
ant. It  is  well  settled  that  the  wrongdoer 
cannot  be  made  to  pay  twice  for  the  same 
property."  In  Illinois  Cent.  R.  Co.  v.  Hicklin, 
131  Ky.  624,  116  S.  W.  752,  23  L.R.A.(N.S.) 
870,  the  court,  in  holding  that  an  insured 
could  maintain  an  action  against  a  person 
causing  the  loss  against  a  defense  that  the 
insured  had  been  paid  by  the  insurer,  said 
that  no  subsequent  action  could  be  main- 
tained against  the  tortfeasor  by  the  insurer. 
So  it  seems  that  a  settlement  in  good  faith 
of  an  action  brought  by  the  insured  against 
a  person  causing  the  loss,  after  the  insurer 
has  had  an  opportunity  to  protect  his  rights 
by  becoming  a  party  to  it,  is  a  bar  to  a  sub 
sequent  suit  to  enforce  the  right  of  subroga 
tion  of  the  insurer.  Svea  Assur.  Co.  v 
Pochlam,  92  Md.  464,  48  Atl.  359,  52  L.R.A 
95.  See  also  Packham  v.  German  F.  Ins.  Co 
91  Md.  515,  46  Atl.  1066,  80  Am.  St.  Rep 
461,  50  L.R.A.  828.  Compare  Omaha,  etc 
R.  Co.  v.  Granite  State  F.  Ins.  Co.  53  Neb 
514,  73  N.  W.  950,  wherein  the  facts  were 
stated  in  the  opinion  of  the  court  as  follows: 
"One  Erickson  was  the  owner  of  land  along 
the  line  of  the  railroad  owned  by  the  plaintiff 
in  error,  on  which  were  certain  buildings  and 
personal  property  of  the  value  of  $3,900, 
which  were  wholly  destroyed  by  fire  set  out 
by  the  negligence  of  the  railroad  company. 
Erickson  had  insurance  on  the  property,  writ- 
ten by  the  defendant  in  error,  to  the  amount 
of  $1,000.  The  insurance  company  paid  the 
loss  and  Erickson  assigned  to  it  his  cause  of 
action  against  the  railroad  company  to  the 
extent  of  $1,000.  Erickson  then  brought  suit 
against  the  railroad  company,  alleging  the 
loss  of  his  property  through  its  negligence, 
its  value  as  $3,900,  and  the  insurance  and 
payment  to  him  of  $1,000  by  the  insurance 
company,  and  prayed  damages  for  $2,900. 
The  railroad  company  answered  in  that  case, 
alleging  the  assignment  to  the  insurance 
company,  and  another  assignment  to  a  strang- 
er of  the  remainder,  and  that  Erickson  was, 
therefore,  not  the  real  party  in  interest. 
After  issues  were  so  joined  a  settlement  was 
made   between    the    railroad    company    and 


Erickson,  whereby  it  was  agreed  that  judg- 
ment should  be  entered  in  favor  of  Erick- 
son for  $1,750.  A  jury  was  impaneled,  a 
verdict  returned  in  accordance  with  the  stipu- 
lation, judgment  entered  thereon  and  paid. 
Pending  this  suit  the  railroad  company  had 
notified  the  insurance  company  of  its  pend- 
ency, and  the  insurance  company  had  refused 
to  intervene,  notifying  the  railroad  company 
at  the  same  time  of  its  intention  to  hold  the 
railroad  company  under  the  assignment. 
After  the  judgment  in  favor  of  Erickson  was 
entered  and  paid,  this  suit  was  begun  by  the 
insurance  company  to  recover  to  the  extent 
of  $1,000  and  interest."  The  court,  in  holding 
that  the  suit  by  the  insured  company  could 
not  be  maintained,  said:  "We  take  it  that 
this  case  is  controlled  by  the  following  con- 
siderations: Under  our  Code  of  Civil  Pro- 
cedure actions  must,  with  a  few  express  ex- 
ceptions not  relating  to  this  case,  be  brought 
in  the  name  of  the  real  party  in  interest. 
(Code,  sec.  29.)  The  assignee  of  a  chose  in 
action  may  maintain  an  action  thereon  in 
his  own  name  without  the  name  of  the  assign- 
or. (Code,  sec.  30.)  The  original  cause  of 
action  being  indivisible,  unless  by  the  consent 
of  the  defendant,  Erickson  should  have  joined 
the  insurance  company  as  a  plaintiff  in  his 
action.  If  the  company  refused  to  so  join,  it 
might  have  been  made  a  defendant.  (Code, 
sees.  40,  41,  42.)  The  railroad's  answer  in 
the  Erickson  suit  was  therefore  good,  and 
stated  a  valid  defense;  its  abandonment  of 
the  defense  and  stipulation  for  judgment 
against  it  amounted  then  to  a  waiver  of  a 
good  defense  and  a  voluntary  payment. 
Knowing,  as  it  then  knew,  of  the  rights  of 
the  insurance  company,  it  is  not  protected, 
by  that  voluntary  payment  of  Erickson's 
claim,  against  a  valid  claim  of  the  insurance 
company  not  included  in  that  settlement  Its 
action  was  equivalent  to  express  consent  to  a 
splitting  of  the  cause  of  action,  and  it  can 
claim  no  estoppel  against  the  insurance  com- 
pany because  it  acted  with  full  knowledge 
of  its  rights  and  of  its  intention  to  assert 
them." 

Where  the  insurer  has  paid  a  loss  covered 
by  a  policy  and  brought  an  action  in  the  name 
of  the  insured  to  enforce  hia  right  of  subrep- 
tion against  the  person  -^miiig  the  loss,  a 
release  of  the  suit  by  the  insured  is  null  and 
void.  Hart  v.  Western  R.  Corp.  13  Mete. 
(Mass.)  99,  46  Am.  Dec.  719;  Brighthope 
R.  Co.  V.  Rogers,  76  Va.  443.  See  also 
Shawnee  F.  Ins.  Co.  v.  CJosgrove,  85  Kan.  5^, 
116  Pac.  819,  41  L.R.A.(N.S.)  719;  Clark 
V.  Wilson,  103  Mass.  224,  4  Am.  Rep.  532. 
Compare  Norwich  Union  F.  Ins.  Co.  v. 
Strang,  9  Ohio  Cir.  Dec.  570,  18  Ohio  Cir. 
Ct.   464. 

As  to  the  right  of  the  insurer  to  enforce 
subrogation  by  a  suit  in  his  own  name,  see 
the  notes  to  Kansas   Cit^,   etc.   R.   Co.   y. 
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Blaker,  1  Ann.  Cas.  883,  and  Cushman,  etc. 
Co.  V.  Bo8to%^ete.  R.  Co.  18  Ann.  Cas.  708. 


e'existing  Contract, 


Release 

It  seems  that  the  right  of  subrogation  of 
an  insurer  against  a  person  causing  the  loss 
of  insured  property  does  not  exist  where  the 
release  of  the  tortfeasor  antedates  the  con- 
tract of  insurance.  Pelzer  Mfg.  Co.  t.  Sun 
F.  Office,  36  S.  C.  213,  15  S.  E.  562.  And 
see  the  cases  cited  throughout  this  subdivi- 
sion. 

It  has  been  held  in  several  instances  that 
where  a  railroad  company  grants  a  lease 
under  an  instrument  exempting  it  from  lia- 
bility for  the  loss  of  the  tenant's  property 
by  Are,  the  right  of  an  insurer  of  the  prop- 
erty to  subrogation  is  cut  off  in  case  of  a 
loss  within  the  term  of  the  exemption.  Savan- 
nah F.  etc.  Ills.'  Co.  V.  Pelzer  Mfg.  Co.  60 
Fed.  89 ;  Hartford  F.  Ins.  Co.  v.  Chicago,  etc. 
R.  Co.  62  Fed.  904,  affirmed  70  Fed.  201,  36 
U.  S.  App.  152,  17  C.  C.  A.  62,  30  L.R.A. 
193,  which  was  affirmed  176  U.  S.  91,  20  8. 
Ct.  33,  44  U.  S.  (L.  ed.)  84;  Gerlach  v. 
Grain  Shippers'  Mut.  F.  Ins.  Assoc.  156  la. 
333,  136  N.  W.  691 ;  New  York  Ins.  Co.  v.  Chi- 
cago, etc.  R.  Co.  159  la.  129,  140  N.  W.  373 ; 
Pelzer  Mfg.  Co.  v.  Sun  F.  Office,  36  S.  C.  213, 
15  S.  £.  562.  Compare  Downs  Farmers' 
Warehouse  Assoc,  v.  PioAeer  Mut.  Ins.  Assoc. 
41  Wash.  372,  83  Pac.  423.  Thus  in  Pelzer 
Mfg.  Co.  V.  Sun  F.  Office,  supra,  it  was  said: 
'*If  [the  insurers]  once  had,  as  they  undoubt- 
edly did  have,  a  right  of  action  against  the 
railroad  company  to  recover  damages  for  the 
destruction  of  the  cotton  by  fire  originating 
from  sparks  communicated  by  the  locomotive 
engines  of  the  railroad  company,  and  had, 
in  the  lease  executed  in  December,  1882, 
about  six  years  before  these  contracts  of  in- 
surance were  entered  into,  surrendered  or 
released  such  right  of  action  against  the 
railroad  company,  by  the  provision  in  the 
lease  to  that  effect,  the  insurance  companies 
could  not  claim  a  right  to  be  subrogated  to 
such  surrendered  or  released  right,  for  the 
simple  reason  that  no  such  right  existed  at 
the  time  the  contracts  of  insurance,  which 
would  otherwise  give  rise  to  the  right  of  sub- 
rogation, were  entered  into." 

Where  goods  are  shipped  under  a  bill  of 
lading  giving  the  carrier  the  benefit  of  any 
insurance  taken  out  by  the  shipper  the  right 
of  subrogation  of  the  insurer  against  the 
carrier,  who  would  otherwise  be  responsible 
for  the  loss  of  the  goods,  is  cut  off.  Phoenix 
Ins.  Co.  V.  Erie,  etc.  Transp.  Co.  117  U.  S. 
312,  6  S.  Ct.  750,  1176,  29  U.  S.  (L.  ed.) 
873,  affirming  unreported  decree  of  circuit 
court  which  affirmed  10  Biss.  18,  12  Chicago 
Leg.  N.  89,  19  Fed.  Cas.  No.  11,112;  Wagner 
V.  Providence  Ins.  Co.  150  U.  S.  99,  14  S.  Ct. 


55,  37  U.  S.  (L.  ed.)  1013;  Piatt  ▼.  Rich- 
mond, etc.  R.  Co.  108  N.  Y.  358,  15  N.  E. 
393;  Roos  v.  Philadelphia,  etc.  R.  Co.  13 
Pa.  Super.  Ct.  563,  affirmed  199  Pa.  St.  378, 
49  Atl.  344;  British,  etc.  Marine  Ins.  Co.  v. 
Gulf,  etc.  R.  Co.  63  Tex.  475,  51  Am.  Rep. 
661.  In  Phoenix  Ins.  Co.  v.  Erie,  etc.  Transp. 
Co.  supra^  the  court,  in  discussing  the  grounds 
on  which  the  rule  is  based,  said:  "As  the 
carrier  might  lawfully  himself  obtain  insur- 
ance against  the  loss  of  the  goods  by  the 
usual  perils,  though  occasioned  by  his  own 
negligence,  he  may  lawfully  stipulate  with  the 
owner  to  be  allowed  the  benefit  of  insurance 
voluntarily  obtained  by  the  latter.  This  stipu- 
lation does  not,  in  terms  or  in  effect,  prevent 
the  owner  from  being  reimbursed  the  full 
value  of  the  goods ;  but  being  valid  as  between 
the  owner  and  the  carrier,  it  does  prevent 
either  the  owner  himself,  or  the  insurer,  who 
can  only  sue  in  his  right,  from  maintaining  an 
action  against  the  carrier  upon  any  terms  in- 
consistent with  this  stipulation.  Nor  does  this 
conclusion  impair  any  lawful  rights  of  the  in- 
surer. His  right  of  subrogation,  arising  out 
of  the  contract  of  insurance  and  payment  of 
the  loss,  is  only  to  such  rights  as  the  assured 
has,  by  law  or  contract,  against  third  per- 
sons." And  in  Piatt  v.  Richmond,  etc.  R.  Co. 
108  N.  Y.  358,  15  N.  E.  393,  it  was  said: 
*'It  is  true  that,  by  a  general  rule  of  equity, 
where  goods  are  totally  lost  by  perils  in- 
sured against,  the  insurer,  upon  payment  of 
the  loss,  becomes  subrogated  to  all  the  as- 
sured's  rights  of  action  against  third  persons 
who  have  caused  or  are  responsible  for  the 
loss;  and  the  insurer  has  this  right  of  sub- 
rogation without  any  express  stipulation  to 
that  effect  in  the  policy.  It  grows  out  of  the 
very  nature  of  the  contract  of  insurance  as  a 
contract  of  indemnity.  .  .  .  But  this 
right  of  subrogation  is  a  derivative  one  and 
comes  solely  from  the  assured,  and  can  only 
be  enforced  in  his  right.  If  the  assured  has 
no  right  which  he  can  transfer  to  the  insurer, 
then  the  insurer  can  have  no  subrogation  and 
cannot  take  the  place  of  the  assured  for  the 
purpose  of  enforcing  the  liability  of  the 
wrongdoer  for  the  loss.  Here,  by  the  express 
contract  between  the  assured  owners  and  the 
railroad  company,  it  was  to  have  the  benefit 
of  the  insurance,  and  thus  it  was  entitled  to 
the  insurance  for  its  indemnity,  and  when  the 
insurance  company  paid  the  entire  loss  sus- 
tained by  the  fire  to  the  assured,  by  the 
very  terms  of  the  contract,  it  relieved  the 
defendant  of  any  liability  therefor.  If  the 
insurance  company  had  not  paid  the  loss  to 
the  assured,  upon  payment  of  the  loss  by  the 
defendant  it  would  have  been  entitled  to  be 
subrogated  to  the  rights  of  the  assured,  and 
to  the  full  benefit  of  the  policy  which  the  as- 
sured had  taken."  But  in  The  Roanoke,  59 
Fed.  161,  18  U.  S.  App.  407,  8  C.  C.  A.  67, 
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it  was  held  that  a  stipulation  in  a  bill  of 
lading  giving  the  carrier  the  benefit  of  in- 
surance taken  out  by  the  shipper  did  not 
prevent  the  recovery  by  the  insurers  from  the 
carrier  of  a  claim  for  a  general  average  con- 
tribution. The  court  said:  "The  stipulation 
in  the  bill  of  lading  which  gives  to  the  car- 
rier the  benefit  of  insurance  must  have  simi- 
lar construction,  and  be  held  to  cover  only 
liability  and  damage  contemplated  by  the 
contract  to  carry  the  goods.  The  issue  here 
being  upon  the  allowance  of  general  average, 
the  discussion  in  Phoenix  Ins.  Co.  v.  Erie, 
etc.  Transp.  Co.  10  Biss.  18  [12  Chicago 
Leg.  N.  89,  19  Fed.  Cas.  No.  11,112]  and 
Phoenix  Ins.  Co.  v.  Erie,  etc.  Transp.  Co. 
117  U.  S.  312,  6  S.  Ct.  750,  1176  [29  U.  S. 
(L.  ed.)  873]  has  no  application,  as  the 
only  contest  and  ruling  there  was  against 
recovery  of  damages  for  which  the  carrier 
would  have  been  liable  as  such,  but  for  simi- 
lar stipulation  in  that  bill  of  lading.  That 
case  has,  however,  in  its  facts,  some  signifi- 
cance in  support  of  the  view  here  adopted, 
for  it  is  conceded  in  behalf  of  appellant  that 
the  insurer  there  had  judgment  against  the 
vessel  owners  for  general  average  contribu- 
tion by  the  insured  cargo,  although  it  may 
not  be  accepted  as  a  clear  precedent  upon 
that  point,  in  the  absence  of  a  showing  of 
dispute  of  this  liability  by  the  distinguishe4 
counsel  there  engaged." 

In  The  Hadji,  16  Fed.  861,  it  was  held 
that  the  right  of  subrogation  of  an  insurer 
against  a  carrier  through  whose  negligence 
the  insured  goods  were  injured,  was  not  cut 
off  by  a  stipulation  in  the  bill  of  lading  that 
"no  damage  that  can  be  insured  against  will 
be  paid  for." 

In  North  British,  etc.  Ins.  Co.  ▼.  Central 
Vermont  R.  Co.  9  App.  Div.  4,  40  N.  Y.  S. 
1113,  affirmed  158  N.  Y.  726,  53  N.  E.  1128, 
it  appeared  that  goods  were  shipped  under 
a  bill  of  lading  providing  that  the  carrier 
should  not  be  liable  for  any  loss  sustained 
unless  a  written  claim  was  made  within  thir- 
ty days  and  an  action  thereon  was  brought 
within  three  months.  The  goods  were  in- 
sured and  on  their  loss  the  insurer  paid 
the  amount  due  under  the  policy.  An  action 
against  the  carrier  by  the  insurer  to  enforce 
the  right  of  subrogation  was  brought  nearly 
three  years  after  the  loss  of  the  goods  and 
it  was  held  that  the  action  was  barred  as  the 
rights  derived  by  the  insurer  were  subject 
to  the  defense  existing  against  the  insured. 

Where  a  carrier  bv  a  clause  in  the  bill 
of  lading  is  given  the  benefit  of  any  insurance 
on  the  goods  shipped,  in  violation  of  a  con- 
dition in  a  pre-existing  insurance  policy, 
the  policy  is  fiereby  avoided.  Fayerweather 
V.  Phenix  Ins.  Co.  54  N.  Y.  Super.  Ct.  645, 
7  N.  Y.  St.  Rep.  25;  Phenix  Ins.  Co.  v.  Par- 
sons, 56  N.  Y.  Super.  Ct.  423;  Bloomingdale 


V.  Columbia  Ins.  Co.  84  N.  Y.  S.  572;  North 
America  Ins.  Co.  v.  Easton,  73  Tex.  167,  11  S. 
W.  180,  3  L.R.A.  424.  See  also  Tate  v. 
Hyslof,  16  Q.  B.  D.   (Eng.)  998. 


POWEIX  AND  POWXXX.  ET  AL. 

V. 

WAKE  WATER  COMPANT  ET  AL. 


North  Carolina  Supreme  Court — ^April  5, 

1916. 


171  N,  Car.  290;  88  S.  E.  426. 


"Water  Coatpamies  —  Fatlwe  to  FuraftA 
Waaler  —  I<iabilitj  for  Lon  by  Tiro. 

Where  a  waterworks  company  eontracts 
with  a  city  to  furnish  it  and  its  inhabitants 
water,  citizens  whose  property  is  destroyed 
through  fire  owing  to  the  company's  n^li- 
gent  failure  to  furnish  water  may  recover 
against  it. 

[See  2  Ann.  Cas.  479;  9  Ann.  Cas.  1070; 
Ann.  Cas.  lOlSD  461;  81  Am.  St.  Rep.  480.] 

Insurance  ^  Snbrosfttion  of  Insurer  to 
Risbts  asiUnst  Tortfeasor. 

When  insurance  is  paid  for  damage  to  in- 
sured property  c&uaed  by  the  wrongful  act  of 
another  thaii  the  insured,  the  insurer  is  sub- 
rogated to  the  right  of  action  of  the  insured 
against  the  wrongdoer. 

Same. 

The  right  of  subrogation  arises  not  out 
of  the  contract  between  the  insured  and  the 
insurer,  but  has  its  origin  in  general  princi- 
ples of  equity. 


The  standard  form  of  insurance  policy  pre- 
scribed by  Bevisal  1905,  §  4760,  in  making 
provision*  for  subrogation,  is  declaratory  of 
existing  principles. 

Risbt  of  Insurer  to  Sue  in  Own  Hanio. 

If  the  insurance  paid  equals  or  exceeds  the 
loss,  a  subrogated  insurer  may  sue  the  wrong- 
doer in  his  own  name;  if  it  is  less  than  the 
loss,  in  the  name  of  the  insured;  but,  if  it 
is  less  than  the  loss,  and  the  insured  has 
settled  the  difference  between  the  insurance 
and  the  total  loss  with  the  wrongdoer,  the 
insurer  may  sue  in  his  own  name,  the  in- 
sured having  parted  with  all  beneficial  inter- 
est in  the  cause  of  action. 

[See  1  Ann.  Cas.  883;  18  Ann.  Cas.  710.] 

Release    of   Tortfeasor    by    Insured    — 
Effect  on  Risbt  to  8ubros»tion. 

After  insurance  has  been  paid  for  damage 
to  insured  property  caused  by  the  wrongful 
act  of  another  than  the  wrongdoer,  a  release 
by  the  insured  of  the  wrongdoer  knowing  of 
the  payment  of  insurance  cannot  extinguish 
the  rigJit  of  subrogation. 

[See  note  at  end  of  this  case.] 


POWELL  &  POWELL  v.  WAKfi  WATER  CO. 

ni  N,  Oar.  t90. 
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InrarMiee  —  Aetloms  —  Joinder  of  €k>n* 
current  Insnrors* 

One  sued  by  insurance  companies  for  hav- 
ing by  negligence  destroyed  property  of  an 
insured  upon  which  they  have  paid  insurance 
may  require  all  other  insurance  companies 
participating  in  paying  the  loss  to  be  made 
parties  to  die  action,  to  avoid  multiplicity 
of  suits. 

Appeal  from  Superior  Court,  Wake  county: 
Pkbblbs,  Judge. 

Action  by  Powell  and  Powell,  Incorporated, 
et  al.,  plaintiffs,  against  Wake  Water  Com- 
pany et  al.,  defendants.  From  judgment  ren- 
dered, defendant  Grimes  appeals.    AFriBJiBD. 

[290]  This  is  an  appeal  from  an  order  al- 
lowing certain  insurance  companies  to  insti- 
tute 'an  action  against  the  receiver  of  the 
Wake  Water  Company  that  was  under  eon- 
tract,  at  the  time  of  the  injuries  complained 
of,  to  furnish  the  city  of  Raleigh  and  its  in- 
habitants with  water  and  to  perform  other 
obligations. 

It  is  alleged  in  the  petition  that  the  prop- 
erly of  the  News  and  Observer  Company  was 
destroyed  by  fire  on  account  of  the  negligence 
of  the  water  company;  that  at  the  time  of 
the  loss  the  property  was  insured  in  the  com- 
panies of  the  petitioners;  that  the  amount  of 
the  insurance  has  been  paid  to  the  publishing 
company,  and  that  the  receiver  has  settled 
the  claim  of  the  publisliing  company  in  excess 
of  the  insurance. 

[201]  The  receiver  denies  negligence,  but 
contends  that  if  this  is  established  there  is 
no  right  of  action  in  the  insurance  companies, 
for  the  following  reasons: 

1.  That  under  the  contract  between  said 
Wake  Water  Company  and  the  city  of 
Raleigh,  a  copy  of  which  is  attached  to  said 
order,  it  is  provided  as  follows: 

The  said  water  company  "shall  hold  the 
said  city  harmless  from  any  and  all  damages 
arising  from  negligence  or  mismanagement 
of  said  water  company  or  its  employees  in 
constructing,  extending,  or  operating  said 
works." 

That  this  contract  in  effect  provides  that 
the  water  company  will  indemnify  and  hold 
harmless  the  city,  and  that  by  its  terms  the 
water  company  was  dealing  exclusively  with 
the  city  and  waa  accountable  only  to  it,  and 
that  the  city  only  must  sue  for  its  breach. 
Therefore,  there  was  no  cause  of  action  in 
the  News  and  Observer  Publishing  Company, 
and  consequently  none  in  the  petitioning  in- 
surance companies,  who  claim  under  the  News 
and  Observer  Publishing  Company. 

2.  That  if  there  was  any  cause  of  action 
In  the  News  and  Observer  Company  for  the 
alleged  breach  of  said  contract,  the  entire 
and  sole  cause  of  action  was  in  said  publish- 


ing company,  and  the  right  of  recovery  for 
the  entire  damage  caused  by  the  water  com- 
pany was  in  the  News  and  Observer  Publish- 
ing Company,  and  the  fact  that  the  News 
and  Observer  Publishing  Company  had  in- 
surance covering  a  part  of  its  alleged  losa 
and  had  collected  said  insurance  was  not  a 
defense  available  to  the  water  company  when 
sued  by  the  publishing  company,  but  the  News 
and  Observer  Publishing  Company  held  any 
amount  collected  from  the  Wake  Water  Com- 
pany as  trustee  for  the  insurance  companies 
after  it  was  fully  compensated ;  therefore,  the 
compromise  approved  by  court  of  the  suit 
brought  by  the  News  and  Observer  Publishing 
Company,  "the  dominua  liiia"  and  the  release 
executed  by  the  publishing  company,  in  the 
absence  of  any  allegation  or  suggestion  of 
fraud,  was  a  bar  to  the  prosecution  of  any 
suit  by  the  insurance  companies,  the  said 
release  by  the  News  and  Observer  Publishing 
Company  being  as  follows: 

$12,500       Raleigh,  N.  C,  16  December,  1914. 

Received  of  William  B.  Grimes,  receiver 
of  Wake  Water  Company,  the  sum  of  $12,500 
in  full  settlement,  satisfaction,  and  discharge 
of  all  claims  and  demands  of  the  News  and 
Observer  Publishing  Company  against  W.  B. 
Grimes,  John  A.  MilU,  and  Fred  C.  Boyce,  Jr., 
receivers  of  Wake  Water  Company,  and  the 
Wake  Water  Company,  or  any  of  them,  and 
of  the  order  of  Wake  Superior  Court,  direct- 
ing the  payment  of  said  sum  to  said  publish- 
ing company  and  of  all  things  required  of 
W.  B.  Grimes,  John  A.  Mills,  and  Fred  C. 
Boyce,  Jr.,  receivers  of  Wake  [292]  Water 
Company,  and  the  Wake  Water  Company,  or 
any  of  them,  pursuant  to  the  paper-writing 
of  compromise,  release,  and  indemnity  dated 
9  December,  1914,  and  signed  by  said  News 
and  Observer  Publishing  Company. 
The  News  and  Observer  Publishing  Company, 
By  W.  H.  Bagley,  Btuinesa  Ma/nager. 

Jones  &  Bailey, 
Attorney  a  for  the  Netce  and  Observer  Publish' 

ing  Company. 

3.  That  the  said  insurance  companies  knew 
at  the  time  they  made  payment  of  the  loss 
under  their  policies,  to  wit,  on  12  September, 
1913,  that  said  water  company  was  in  the 
hands  of  a  r^eiver,  and  that  the  News  and 
Observer  Publishing  Company  had  brought 
suit  against  the  receiver  of  the  Wake  Water 
Company  for  the  damages  by  reason  of  the 
alleged  negligent  failure  to  furnish  water  and 
pressure,  and  none  of  said  petitioning  insur- 
ance companies  applied  to  be  made  parties, 
and  said  suit  was  not  compromised  until  De- 
cember, 1914,  and  none  of  said  insurance  com- 
panies asked  leave  to  sue  until  January,  1915, 
or  filed  with  said  receiver  any  claim  until 
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23  November,  1915,  after  said  compromise 
and  settlement  had  been  carried  out  and  the 
$12,500  paid  under  the  order  of  the  court  by 
its  receiver,  though  said  insurance  companies 
knew  on  27  May,  1913,  that  the  water  com- 
pany was  in  the  hands  of  a  receiver,  and  the 
time  for  filing  claims  expired  15  July,  1913, 
and  under  the  facts  as  found  by  the  court 
the  said  insurance  companies  have  no  right  of 
action  against  the  water  company  or  its  re- 
ceiver, and  said  insurance  companies  have  been 
negligent  in  asserting  their  pretended  claims. 

4.  That  the  loss  by  said  fire  to  the  property 
covered  by  all  insurance  policies  was  ap- 
praised and  adjusted  by  said  insurance  com- 
panies in  May,  1913,  at  $41,265.50,  and  the 
total  insurance  in  force  and  paid  was  $26,- 
901.24,  which,  added  to  the  $12,500  collected 
from  the  water  company  by  the  compromise 
approved  by  the  court,  amounts  to  $39,401.24, 
which  is  about  $2,000  less  than  the  loss  to 
the  property  covered  by  all  insurance,  and 
the  News  and  Observer  Publishing  Company 
alleged  its  total  damage  was  $110,951.48.  The 
insurer  has  no  right  of  subrogation  until  the 
insured  is  fully  indemnified.  The  News  and 
Observer  Publishing  Company  was  asserting 
a  $100,000  claim  against  the  water  company; 
the  water  company  and  its  receivers  were 
denying  any  liability.  The  News  and  Ob- 
server Publishing  Company  was  afraid  it 
would  get  nothing;  the  water  company  was 
afraid  it  would  have  to  pay  the  full  $75,000 
for  which  the  News  and  Observer  was  author- 
ized to  bring  suit;  the  suit  was  pending  a 
year  and  a  half,  and  each  side,  acting  for 
what  it  considered  its  best  interest,  compro- 
mised for  $12,500,  which  was  approved  by  the 
court.  The  water  company  Insists  that  it  com- 
promised with  "the  lord  of  the  litigation," 
and  it  compromised  all  matters  growing  out 
of  the  fire,  and  that  under  the  facts  it  should 
not  be  subject  to  [293]  the  cost  and  expense 
of  another  suit.  If  this  course  is  permitted, 
the  other  companies  who  paid  the  additional 
$12,000  of  insurance  not  embraced  by  this 
order  may  later  separately  and  jointly  apply 
for  leave  to  sue,  and  the  water  company  will 
be  subjected  to  the  cost  and  expense  of 
three  or  more  suits  for  one  alleged  tort — 
which  is  against  the  settled  principle  of  the 
law,  ''that  a  defendant  shall  not  be  subjected 
to  two  actions  by  different  parties  for  the 
same  wrong." 

5.  That  the  insurance  companies  ought  not 
to  sue,  for  that  it  was  found  as  a  fact  that 
they  had  not  paid  the  full  value  of  the  loss 
to  the  property  insured,  and  until  the  total 
loss  is  paid,  the  right  of  action  is  in  the 
insured  and  the  right  of  the  insurer  must  be 
worked  out  through  the  insured  and  the  in- 
surer can  and  must  take  timely  action  to 
protect  its  rights. 

6.  That   neither   said   publishing  company 


nor  any  of  said  insurance  companies  were  par- 
ties or  privies  to  said  contract  between  said 
water  company  and  said  city  of  Raleigh,  and 
hence  none  of  them  have  any  right  to  sue  said 
water  company  or   its  receiver. 

The  following  order  was  made  upon  the 
petition  to  sue,  in  which  appears  the  findings 
of  fact  of  his  Honor: 

Upon  consideration  of  the  petition  of 
the  Orient  Fire  Insurance  Company  of 
Hartford,  Conn.,  the  Virginia  Fire  and  Ma- 
rine Insurance  Company,  Springfield  Fire  and 
Marine  Insurance  Company,  the  Hartford 
Insurance  Company,  New  York  Underwriters 
Agency,  British-American  Assurance  Com- 
pany, the  Dixie  Fire  Insurance  Company,  the 
Sun  Insurance  Company,  Niagara  Insurance 
Company,  Fire  Association  of  Philadelphia, 
Pennsylvania  Fire  Insurance  Company,  for 
leave  to  sue  the  receiver  of  the  Wake  Water 
Company  heretofore  appointed  by  order  of 
this  court,  it  is  considered  and  ordered,  after 
considering  the  petition,  the  answer  filed,  and 
the  argument  of  counsel,  that  the  said  peti- 
tioners have  leave  of  the  court  to  sue  the 
receiver  of  the  Wake  Water  Company  and  to 
bring  one  independent  action  against  said 
receiver,  joining  in  one  action  their  demands 
^uid  causes  of  action  against  the  said  receiver. 

It  is  further  ordered  that  the  said  petition- 
ers give  bond  in  the  sum  of  $1,000  to  secure 
the  costs  to  be  incurred  by  the  receiver  in 
the  defense  of  said  action,  with  surety  ap- 
proved by  the  clerk  of  this  court,  if  it  shall 
be  finally  adjudged  that  the  said  petitioners 
are  required  to  pay  said  costs. 

The  said  court,  being  requested  by  attorneys 
for  receiver  of  Wake  Water  Company  to  find 
the  iacts,  does  find  the  following  facts: 

That  W.  B.  Grimes  was  appointed  receiver 
of  the  defendant  Wake  Water  Company  on 
29  August,  1912,  and  at  once  qualified  and 
entered  upon  the  discharge  of  his  duties  as 
such  receiver. 

[294]  That  pursuant  to  order  of  court  in 
said  action,  a  notice  was  published  in  the 
Baltimore  8un  and  in  the  Raleiph  Evening 
Times  for  twenty  days,  commencing  30  May, 
1913,  notifying  all  parties  having  claims 
against  the  said  water  company  or  the  re- 
ceiver thereof  to  file  the  same  with  said  re- 
ceiver on  or  before  15  July»  1913,  and  further 
giving  notice  that  all  parties  who  failed  to 
so  file  their  claims  would  be  barred  from 
participating  ip  the  distribution  of  the  asset? 
of  said  water  company,  a  copy  of  which  no- 
tice is  attached  to  the  amended  answer  to 
the  petition  herein. 

That  the  petitioners  above  naaed  had  is- 
sued policies  of  fire  insurance  upon  the  prop- 
erty of  the  News  ajid  Observer  Publishing 
Company,  situated  in  the  city  of  Raleigh,  X. 
C,  which  property  was  destroyed  or  danoiaged 
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by  fire  on  24  April,  1913,  and  that  the  peti- 
tioners paid  to  the  said  News  and  Observer 
Publishing  Company  several  amounts  aggre- 
gating $4,995.50,  and  that  the  said  petitioners 
filed  with  the  receiver  an  itemized  statement 
of  said  amounts  on  23  November,  1915. 

Tliat  heretofore,  to  wit,  in  July,  1913,  the 
News  and  Observer  Publishing  Company 
brought  suit,  by  leave  of  this  court  granted, 
against  the  receiver  of  the  Wake  Water  Com- 
pany, and  in  the  complaint  filed  21  November, 
1913,  in  said  action  it  was  alleged  that  the 
News  and  Observer  Publishing  Company  car- 
ried insurance  upon  the  property  damaged 
and  destroyed  by  fire  to  the  amount  of  $26,- 
901.24,  and  the  defendants  in  said  action  in 
answer  filed  admitted  the  fact  of  insurance, 
but  denied  upon  information  and  belief  the 
amount  thereof. 

That  the  said  publishing  company  alleged 
in  its  complaint  the  value  of  the  property 
destroyed  to  be  $110,951.48,  and  prayed  judg- 
ment for  the  difference,  $89,050.24,  a  copy  of 
which  said  complaint  is  attached  to  said 
amended  answer.  That  thereafter  in  said  ac- 
tion the  plaintiffs  and  the  defendants  com- 
prised the  matters  involved  in  said  litigation, 
and  a  judgment  was  entered  at  the  December 
Term,  1914,  of  this  court  dismissing  the  ac- 
tion brought  by  the  plaintiff  and  adjudging 
that  each  party  pay  its  costs,  the  matters 
and  things  having  been  settled  by  agreement; 
and  in  this  action  as  above  entitled  an  order 
was  made  approving  the  settlement  between 
the  News  and  Observer  Publishing  Company 
and  the  receivers  of  the  WaJce  Water  Com- 
pany and  the  payment  of  $12,500  by  the  said 
receiver  to  the  said  News  and  Observer  Pub- 
lishing Company  in  settlement  of  the  de- 
mands of  the  said  News  and  Observer  Publish- 
ing Company,  a  copy  of  which  release  is 
attached  to  said  amended  answer;  but  that 
previous  thereto,  to  wit,  in  September,  1913, 
the  petitioners  received  from  the  said  News 
and  Observer  Publishing  Company  a  subroga- 
tion contract  in  the  form  a  copy  of  which  is 
attached. 

That  none  of  said  insurance  companies  ap- 
plied to  be  made  parties  to  the  suit  brought 
by  said  publishing  company. 

[295]  ITiat  the  loss  by  said  fire  to  the  prop- 
erty covered  by  all  insurance  policies  was 
appraised  and  adjusted  by  said  insurance  com- 
panies on  27  May,  1913,  at  $41,265.50,  and 
that  settlement  subsequently  made  by  said 
insurance  companies  was  made  upon  that  ap- 
praisement and  adjustment. 

That  said  insurance  companies  at  the  time 
of  such  appraisement  and  adjustment  knew 
that  said  water  company  was  in  the  hands  of 
a  receiver,  and  at  the  time  of  the  payment 
by  them  of  the  loss  under  their  policies  on  12 
September,  1913,  knew  that  said  water  com- 
pany was  in  the  hands  of  a  receiver,  and  that 


said  publishing  company  had  brought  suit 
against  the  receiver  of  said  water  company 
for  damages  by  reason  of  alleged  negligent 
failure  to  furnish  water  and  pressure  to  ex- 
tinguish said  fire. 

That  the  contract  between  the  Wake  Water 
Company  and  the  city  of  Raleigh  was  made 
in  1906,  a  copy  of  which  is  attached  hereto, 
and  that  the  first  five  of  said  petitioners  filed 
a  petition  in  this  action  to  be  allowed  to  sue- 
the  receiver  in  January,  1915,  and  the  same 
had  been  continued  from  time  to  time  to  this- 
term  of  the  court,  and  the  rest  of  said  peti- 
tioners filed  petition  for  leave  to  sue  on  23 
November,  1915. 

Upon  the  foregoing  facts  the  court  findfr 
that  the  petitioners  have  a  prima  facie  cause 
of  action  and  right  of  action  against  the  re- 
ceiver. And  it  is  further  found  as  a  fact 
by  the  court  that  the  receivers  of  the  Wake 
Water  Company  have  not  yet  distributed  all 
the  funds  in  their  hands  arising  from  the 
sale  of  the  property  of  the  said  W'ake  Water 
Company,  but  they  now  have  in  hand  suf- 
ficient funds  to  meet  the  demands  of  the  pe- 
titioi\^rs. 

This  order  is  made  without  prejudice  to 
any  defense  which  the  Wake  Water  Company 
or  the  receiver  thereof  or  any  of  the  defend- 
ants herein  may  see  fit  to  interpose  to  any 
of  said  proposed  suits. 

R.  B.  Peebles, 
Judge  Presiding. 

The  receiver  excepted  and  appealed. 

Ernest  Haywood  and  Winston  d  Biggs  for 
appellant. 

Manning  d  KitctUn  for  appellees. 

Allen,  J. — The  provisions  in  the  contract 
between  the  city  of  Raleigh  and  Wake  Water 
Company  upon  which  the  receiver  relies  to 
take  this  case  out  of  the  principle  adopted  in 
Gorrell  v.  Greensboro  Water  Supply  Co.  124 
N.  C.  328,  32  S.  E.  720,  70  Am.  St.  Rep.  598, 
46  L.R.A.  513,  are  in  substance  the  same  as 
those  in  the  contracts  considered  in  Jones 
V.  Durham  Water  Co.  135  N.  C.  553,  47  S.  E. 
615,  and  Morton  v.  Washington  Light,  etc, 
Co.  168  N.  C.  582,  84  S.  E.  1019,  and  we 
therefore  hold,  following  these  authorities, 
that  the  News  and  Observer  Publishing  Com- 
pany had  a  right  of  action  against  the  defend- 
ants as  receivers  of  the  Wake  Water 
Company  upon  the  allegations  of  negligence 
contained  in  the  petition. 

[296]  If  so,  have  the  petitioners,  the  in- 
surance companies,  who  have  paid  the  loss 
in  part,  any  interest  in  this  right  of  action 
which  can  be  maintained  in  their  own  name? 

When  property,  upon  which  there  is  insur- 
ance, is  destroyed  or  damaged  by  the  wrongful 
act  of  another,  the  liability  of  the  wrongdoer 
is   primary   and  that  of  the  insurer  secon- 
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dary,  not  in  order  of  timei  but  in  order  of 
ultimate  liability;  the  right  of  action  is  for 
one  indivisible  wrong,  and  this  abides  in  the 
insured,  through  whom  the  insurer  must  work 
out  his  rights  upon  payment  of  the  insurance, 
the  insurer  being  subrogated  to  the  rights  of 
the  insured  upon  payment  being  made.  Hall 
V.  Nashville,  etc.  R.  Co.  80  U.  S.  367,  20  U.  S. 
(L.  ed.)  694;  Mobile,  etc.  R.  Co.  v.  Jurey, 
111  U.  S.  595,  4  S.  Ct.  666,  28  U.  S.  (L.  ed.) 
527 ;  Phoenix  Ins.  Co.  v.  Erie,  etc.  Transp.  Co. 
117  U.  S.  312,  6  S.  Ct.  750,  1176,  29  U.  S. 
(L.  ed.)  873;  St.  Louis,  etc.  R.  Co.  v.  Com- 
mercial Union  Ins.  Co.  139  U.  S.  235,  11  S. 
Ct.  554,  35  U.  S.  (L.  ed.)  154. 

''The  right  (of  subrogation)  arises  not  out 
of  the  contract  between  the  insured  and  the 
insurer,  but  has  its  origin  in  general  prin- 
ciples of  equity"  (14  Mod.  Am.  L.  159),  and 
in  this  respect  the  standard  form  of  policy, 
which  has  been  adopted  by  legislative  enact- 
ment (Rev.  sec.  4760),  in  making  provision 
for  subrogation,  is  but  declaratory  of  prin- 
ciples already  existing. 

The  great  weight  of  authority  is  in  favor 
of  the  position  of  the  receiver,  that  when  the 
loss  exceeds  the  insurance,  as  the  cause  of 
action  is  indivisible  and  the  right  of  the  in- 
surer is  not  because  of  any  interest  in  the 
property  destroyed  or  damaged,  and  is  en- 
forced upon  the  equitable  principle  of  subro- 
gation, the  action  must  be  brought  by  and 
in  the  name  of  the  owner  of  the  property,  and 
that  he  is  entitled  to  recover  the  entire  dam- 
ages, without  diminution  on  account  of  the 
insurance,  and  that  he  holds  the  recovery  first 
to  make  good  his  own  loss,  and  then  in  trust 
for  the  insurer;  but  if  the  insurance  paid 
equals  or  exceeds  the  loss  or  damage,  as  the 
insured  in  that  event  has  no  further  bene- 
ficial interest,  the  insurer  is  entitled  to  be 
subrogated  to  the  entire  cause  of  action  of 
the  insured,  and  the  action  may  be  maintained 
in  the  name  of  the  insurer  or  of  the  insured 
to  the  use  of  the  insurer.  Norwich  Union  F. 
Ins.  Soc.  V.  Standard  Oil  Co.  69  Fed.  987,  19 
U.S.  App.  460,  8  C.  C.  A.  433;  Chicago,  etc. 
R.  Co.  V.  Pullman  Southern  Car  Co.  139  U.  S. 
87,  11  S.  Ct.  490,  35  U.  S.  (L.  ed.)  97;  Ex 
Parte  Phoenix  Ins.  Co.  86  S.  C.  54,  86  S.  E. 
21;  Peoria  Marine,  etc.  Ins.  Co.  v.  Frost,  37 
111.  335;  Connecticut  Mut.  L.  Ins.  Co.  v.  New 
York,  etc.  R.  Co.  25  Conn.  277,  25  Am.  Dec. 
571 ;  London  Assur.  Co.  v.  Sainsbury,  3  Dougl. 
(Eng.)  245;  Rockingham  Mut.  F.  Ins.  Co.  ▼. 
Bosher,  39  Me.  256,  63  Am.  Dec.  618;  Mobile 
Ins.  Co.  V.  Columbia,  etc.  R.  Co.  41  S.  C.  412, 
19  S.  E.  858,  44  Am.  St.  Rep.  725 ;  Continental 
Ins.  Co.  V.  H.  M.  Loud,  etc.  Lumber  Co.  93 
Mich.  139,  63  N.  W.  394,  32  Am.  St  Rep. 
494;  ^tna  Ins.  Co.  v.  Hannibal,  etc.  R.  Co. 
3  Dill.  1,  1  Cent.  L.  J.  206,  1  Fed.  Cas.  No. 
96;  Hart  v.  Western  R.  Corp.  13  Mete. 
(Mass.)   108,  46  Am.  Dec.  719;  Swarthout  v. 


Chicago,  etc.  R.  Co.  49  Wis.  629,  6  N.  W. 
314;  Kansas  City,  etc.  R.  Co.  v.  Blaker,  6S 
Kan.  244,  1  Ann.  Cas.  883,  75  Pac.  71,  64 
L.R.A.  81 ;  Home  Mut.  Ins.  Co.  v.  Oregon  Ry. 
etc.  Co.  20  Ore.  269,  26  Pac.  857,  23  Am.  sV 
Rep.  151;  Cushman,  etc.  Co.  v.  Boston,  etc 
Ry.  82  Vt.  390,  18  Ann.  Cas.  708,  73  Atl. 
1073;  Kansas  City,  etc.  R.  Co.  v.  Shutt,  24 
Okla.  102,  20  Ann.  Cas.  255,  104  Pac.  51,  138 
Am.  St.  Rep.  870;  Southern  R.  Co.  v.  Blunt. 
165  Fed.  261;  Southern  Bell  Telephone,  etc. 
Co.  V.  Watts,  66  Fed.  460,  26  U.  S.  App. 
214,  13  C.  C.  A.  679;  Hanpon  v.  New,  Orleans, 
etc.  Light,  etc.  Co.  124  La.  570,  50  So.  544 ;  19 
Cyc.  893  and  notes. 

The  case  from  Kansas  is  also  reported  in 
1  A.  and  E.  Anno.  Cases,  883,  and  the  ease 
from  Vermont  in  18  A.  and  £.  Anno.  Cases, 
708,  where  there  are  full  notes  collecting  the 
authorities. 

[297]  The  controlling  principles  and  tlie 
conclusions  reached  by  the  courts  are  stated 
accurately  in  the  first  case  cited  from  the 
Circuit  Court  of  Appeals  as  follows: 

''When  an  insurance  company  pays  to  the 
insured  the  amount  of  a  loss  of  the  property 
insured,  it  is  subrogated  in  a  corresponding 
amount  to  the  assured's  right  of  action  against 
any  other  person  responsible  for  the  loss. 
The  right  of  the  insurer  against  such  other 
person  is  derived  from  the  assured  alone,  and 
can  be  enforced  in  his  right  only.  At  common 
law  it  must  be  asserted  in  the  name  of  the 
assured.  In  a  court  of  equity  or  of  admiralty, 
or  under  the  modern  codes  of  practice,  it  may 
be  asserted  by  the  insurance  company  in  iij» 
own  name,  when  it  has  paid  the  insured  the 
full  value  of  the  property  destroyed.  St. 
Louis;  etc.  R.  Co.  v.  Commercial  Union  Ins. 
Co.  139  U.  S.  223,  235,  11  S.  Ct.  554,  35  U. 
S.  (L.  ed.)  154,  and  cases  cited;  Marine  Ins. 
Co.  V.  St.  Louis,  etc.  R.  Co.  41  Fed.  643.  Bui 
the  rule  seems  to  be  well  settled  that  when 
the  value  of  the  property  exceeds  the  insur- 
ance money  paid,  the  suit  must  be  brought 
in  the  name  of  the  assured.  iEtna  Ins.  Co. 
V.  Hannibal,  etc.  R.  Co.  3  Dill.  1,  Cent.  L.  J. 
206,  1  Fed.  Cas.  No.  96;  London  Assur.  Co. 
V.  Sainsbury,  3  DougL  (Eng.)  245;  Rocking- 
ham Mut.  F.  Ins.  Co.  V.  Bosher,  39  Me.  253; 
Hart  V.  Western  R.  Corp.  13  Mete.  (Mass.) 
99 ;  Connecticut  Mut.  L.  Ins.  Co.  v.  New  York, 
etc.  R.  Co.  25  Conn.  2,  65,  278;  Peoria  Marine, 
etc.  Ins.  Co.  v.  Frost,  37  111.  333;  Fland  Ins. 
pp.  360,  481,  591;  Marine  Ins.  Co.  v.  St. 
Louis,  etc.  R.  Co.  supra.  In  such  an  action 
the  assured  may  recover  the  full  value  of  the 
property  from  the  wrong-doer;  but  as  to  the 
amount  paid  him  by  the  insurance  company 
he  becomes  a  trustee,  and  the  defendant  will 
not  be  permitted  to  plead  a  release  of  the 
cause  of  action  from  the  assured  or  to  set  np 
as  defense  the  insurance  company's  payment 
of  its  part  of  the  loss.    Hart  y.  Western  R. 
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Corp.  supra;  Hall  v.  Nashville,  etc.  R.  Co. 
13  Wall.  367,  20  U.  S.  (L.  ed.)  594.  In  sup- 
port of  this  rule  it  is  commonly  said  that 
the  wrongful  act  is  single  and  indivisible  and 
can  give  rise  to  but  one  liability.  "If,"  says 
Judge  Dillon  in  iEtna  Ins.  Co.  ▼.  Hannibal 
etc.  R.  Co.  supra,  "one  insurer  may  sue,  then, 
if  there  are  a  dozen,  each  may  sue;  and  if 
the  aggregate  amount  of  all  the  policies  falls 
short  of  the  actual  loss,  the  owner  could  sue 
for  the  balance.  This  is  not  permitted,  and 
so  it  was  held  nearly  a  hundred  years  ago,  in 
a  case  whose  authority  has  been  recognized 
ever  since  both  in  Great  Britain  and  in  this 
country." 

The  cases  of  Hamburg-Brenen  F.  Ins.  Co.  v. 
Atlantic  Coast  Line  R.  Co.  132  N.  C.  75,  43  S. 
£.  548,  and  Cunningham  v.  Seaboard  Air  Line 
R.  Co.  139  N.  C.  427,  51. S.  E.  1029,  2  L.R.A. 
(N.S.)  921,  belong  to  this  latter  class,  as  in 
each  the  insurance  was  equal  to  or  exceeded 
the  loss. 

It  is  also  generally  held  that  there  is  no 
right  to  subrogation  until  the  insurance  is 
paid,  and  that  when  the  right  once  attaches 
it  cannot  be  destroyed  or  extinguished  by  a 
release  or  discharge  executed  by  the  insured. 
Norwich  Union  F.  Ins.  Soo.  v.  Standard  Oil 
Co.  59  Fed.  987,  19  U.  S.  App.  460,  8  C.  C. 
A.  433;  Hart  v.  Western  R.  Corp.  64,  13 
Mete.  (Mass.)  [298]  100,  46  Am.  Dec.  719; 
Connecticut  F.  Ins.  Co.  v.  Erie  R.  Co.  73  N. 
Y.  405,  29  Am.  Rep.  171;  Swarthout  v.  Chi- 
cago, etc.  R.  Co.  49  Wis.  628,  6  N.  W.  314; 
Monmouth  County  Mut.  F.  Ins.  Co.  v.  Hutch- 
inson, 21  N.  J.  £q.  117;  Atchison,  etc.  R.  Co. 
V.  Home  Ins.  Co.  59  Kan.  435,  53  Pac.  459. 

"After  the  loss  has  been  paid  by  the  com- 
pany, the  wrong-doer,  having  knowledge  of 
the  fact,  cannot  make  settlement  with  the 
insured  for  the  loss,  his  liability  being  to  the 
company  to  the  extent  of  the  insurance  paid." 
19  Cyc.  895,  and  cases  in  note. 

"In  regard  to  the  right  of  the  insurance 
company  to  sue  in  the  name  of  the  assured, 
we  think  the  cases  fully  affirm  the  position 
that  by  accepting  payment  of  the  insurers  the 
assured  do  impliedly  aasign  their  right  of  in- 
demnity from  a  party  liable  to  the  assured.  It 
is  in  the  nature  of  an  equitable  assignment, 
which  authorizes  the  assignee  to  sue  in  the 
name  of  the  assignor  for  his  own  benefit;  and 
this  is  a  right  which  a  court  of  law  will  sup- 
port, and  will  restrain  and  prohibit  the  as- 
signor from  defeating  it  by  a  release.  The 
formal  discharge,  therefore,  given  by  the 
nominal  plaintiffs,  is  not  a  bar  to  the  action." 
Hart  V.  Western  R.  Corp.  54  Mass.  100,  46 
Am.  Dec.  719. 

'The  courts  have  likewise  been  very  firm 
in  supporting  the  right  of  the  insurance  com- 
pany to  bring  an  action  in  the  name  of  the 
assured,  and  will  not  allow  the  latter  to  de- 
feat such  action,  even  by  a  release  or  dis- 


charge of  the  person  by  whose  act  the  dam- 
age was  occasioned."  Swarthout  ▼.  Chicago, 
etc.  R.  Co.  Wis.  628,  6  N.  W.  314. 

"It  is  also  settled  that  if  the  railroad  com- 
pany had  not  paid  Hutchinson  his  damages, 
or  had  paid  them  to  him,  knowing  that  he 
had  received  the  amount  insured  from  the 
complainants,  that  they  are  liable  to  the 
complainants  in  a  suit  at  law,  which  they 
have  the  right  to  bring  in  the  name  of  Hutch- 
inson, without  his  consent,  to  repay  them  the 
damages  to  the  amount  of  the  sum  paid  by 
them,  and  that  a  release  by  Hutchinson  would 
be  no  defense  to  such  suit."  Monmouth 
County  Mut.  F.  Ins.  Co.  ▼.  Hutchinson,  21 
N.  J.  Eq.  107. 

The  case  from  New  York  is  in  many  re- 
spects like  the  one  before  us.  There  the  loss 
was  greater  than  the  insurance,  and  the  owner 
settled  with  the  wrong-doer  for  the  difference 
between  the  value  of  the  property  and  the 
insurance,  reserving  the  right  to  the  insur- 
ance, and  executed  a  release,  and  it  was  held 
that  the  insurer  could  maintain  his  action; 
and  the  reasoning  in  the  case  from  Kansas 
on  a  similar  state  of  facts  leads  to  the  same 
result. 

It  would  seem,  therefore,  that  the  following 
principles  are  established: 

1.  That  the  right  of  action  to  recover  dam- 
ages from  the  wrong-doer  is  in  the  insured, 
and  that  this  right  of  action  is  one  and  in- 
divisible. 

2.  That  upon  payment  of  the  insurance  the 
insurer  is  subrogated  to  the  rights  of  the 
insured  as  against  the  wrong-doer. 

[299]  3.  That  if  the  insurance  is  equal  to 
or  exceeds  the  loss,  this  right  of  subrogation 
extends  to  the  whole  right  of  action  in  *the 
insured,  and  operates  as  an  equitable  assign- 
ment, and  the  action  may  thereafter  be  prose- 
cuted in  the  name  of  the  insurer. 

4.  That  if  the  insurance  is  less  than  the 
total  loss,  the  right  of  subrogation  still  ex- 
ists; but  as  the  right  of  acticm  is  indivisible, 
and  as  the  insurer  has  only  paid  a  part  of  the 
loss  and  is  not  entitled  to  an  assignment  of 
the  whole  cause  of  action,  the  action  must  be 
prosecuted  in  the  name  of  the  insured. 

5.  That  a  release  by  the  insured  does  not 
extinguish  the  right  of  subrogation. 

They  also  seem  to  establish  the  proposi- 
tion that  if  the  insurance  is  less  than  the 
loss,  and  the  insured  has  settled  the  differ- 
ence between  the  insurance  and  the  total 
loss  with  the  wrong-doer,  leaving  unsettled 
only  the  amount  of  damages,  measured  by 
the  insurance,  that  the  cause  of  action  for 
this  damage  would  be  in  the  insurer,  for 
the  reason  that  the  insured  has  parted  with 
all  beneficial  interest  in  the  right  of  action, 
and,  while  the  cause  of  action  was  indivisi- 
ble, it  has  been  divided  by  the  act  of  the 
parties. 
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Applying  these  principles,  we  are  of  the 
opinion  that  there  is  no  error  in  granting 
the  prayer  of  the  petitioners,  as  it  appears 
that  the  News  and  Observer  Publishing 
Company  alleged  in  its  complaint  against 
the  receiver  of  the  Wake  Water  Company 
that  the  value  of  the  property  destroyed 
was  $110,951.48,  that  the  insurance  on  the 
same  amounted  to  $26,901.24,  and  that  it 
asked  for  judgment  f of  .the  difference  be- 
tween the  two  amounts;  and  it  further  ap- 
pears that  the  claim  of  the  publishing  com- 
pany has  been  settled  with  knowledge  of 
the  payment  of  the  insurance. 

The  receiver  has  the  right  to  be  relieved 
from  a  multiplicity  of  suits,  and  the  peti- 
tioners or  the  receiver  may  require  all  in- 
surance companies  that  have  participated  in 
the  payment  of  the  loss  to  the  publishing 
company  to  be  made  parties  to  the  action. 

This  opinion  is  based  on  the  facts  alleged 
in  the  petition,  as  the  petitioners  are  not 
now  required  to  do  more  than  make  out  a 
prima  fade  right  to  sue. 

We  make  no  intimation  on  the  issue  of 
negligence,  which  the  petitioners  must  estab- 
lish, as  none  of  the  evidence  bearing  upon 
negligence  is  before  us. 

We  further  reserve  the  question  of  laches, 
and  whether  the  right  to  subrogation  may 
prevail  as  against  the  owner  of  bonds  secured 
by  mortgage  or  trust  deed,  until  the  facts 
are  fully  developed. 

Affirmed. 

[300]  Walker,  J.  (dM^enting). —  In  Mor- 
ton V.  Washington  Light,  etc.  Co.  168  N.  C. 
582,  84  S.  £.  1019,  I  dissented  upon  the 
ground  that  no  recovery  could  bo  had  by  any 


one  but  the  city  with  whom  the  contract  for 
a  supply  of  water  was  made;  and  for  the 
same  reasons  as  are  fully  stated  in  the  opin- 
ion filed  by  me  in  that  case,  I  must  dissent 
from  the  judgment  in  this  case.  If  I  could 
think  that  there  is  any  cause  of  action  for  the 
alleged  wrong,  it  may  be  that  I  would  concur 
in  the  view  of  the  Court  as  stated  by  Justice 
Allen  upon  the  other  questions  involved. 

Brown  and  Hoke,  JJ.,  did  not  sit  on  the 
hearing  of  this  case. 


The  reported  case  lays  down  the  rule  that 
where  a  person  tortiously  causing  a  loss  of 
insured  property  procures  from  the  inanred 
a  release  from  liability,  with  knowledge  of 
the  fact  that  the  insurer  has  paid  to  the 
insured  the  amount  due  under  the  policy,  the 
release  is  no  bar  to  an  enforcement  of  the 
right  of  subrogation  of  the  insurer  against 
the  tortfeasor.  It  also  recognizes  the  rule 
that  a  settlement  by  the  insured  with  the 
tortfeasor  for  the  loss  over  and  above  the 
amount  covered  by  insurance  is  no  bar  to  an 
enforcement  of  the  right  of  the  insurer  to 
subrogation.  The  foregoing  questions  are  dis- 
cussed in  the  note  to  Fire  Ass'n.  of  Philadel- 
phia V.  Wells,  reported  ante,  this  volume,  at 
page  1296. 

The  reported  case  also  refers  to  the  notes 
in  Kansas  City,  etc.  R.  Co.  v.  Blaker,  1  Ann. 
Cas.  883  and  Cushman,  etc.  Co.  ▼.  Boston, 
etc.  Ry.  18  Ann.  Cas.  708,  wherein  the  de- 
cisions relating  to  the  right  of  an  inauranoe 
company  to  enforce  subrogation  by  a  suit  in 
its  own  name  are  collected. 
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Candler  (N.  Car.),  425.  Annotated 

ATTESTATION. 
See  WilU. 

ATTORNEYS. 

Admission  to  bar — ^rules  of  examiners — repeal  by  statute.    In  re  Bergeron  (Mass.),  549. 

rules  of  examiners — validity.    In  re  Bergeron  (Mass.),  549.  Annotated 

Advice  of  counsel — opening  default  judgment  on  ground  of  erroneous  advice.    Murtha  v.  Big 

Bend  Land  Co.  (N.  Dak.),  706.  Annotated 

Compensation — allowance   of   attorneys'   fees   in    action   for   divorce.      W\\\?Aovr    n.  >N\t\«\ow 

(Tenn.),  245. 
construction   of  contract — strict  construction  against    attornev.      M.attc^    ^^  tvovxevv 

(N.  Y.),527. 

Ann.  Cas.  191 7A. — 83. 
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ATTORNEYS  —  Continued. 

Compensation — contract  made  after  establishment  of  relation — validity.  Matter  of  Howell 
(N.  Y.),  627.  Annotated 

contract  made  after  establishment  of  relation — validity.    £gan  v.  Burnight  (S.  Dak.i, 

539.  '  Annotated 

divorce  action — liability  of  husband  for. fees  incurred  by  wife.     Meaher  v.  Mitchell 


(Me.),  688.  Annotated 

—  divorce  action — iiabilitv  of  husband  for  fees  incurred  by  wife.     Wick  v.  Beck  (lowai, 
691.  '  '  Annotated 

implied  contract — services  beneficial  to  person  not  employing  attorney — right  to  com- 


pensation.   O'Doherty  v.  Bickel  (Ky.),  419.  Annotated 

—  lien  for  fees — action  dismissed  by  client — ^attorney  as  proper  party  in  second  action. 
St.  Louis,  etc.  R.  Co.  v.  Blaylock   (Ark.),  563. 

lien  for  fees — effect  of  settlement  by  client.    St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.j, 


563. 

Costs — right  of  attorney  to  costs  allowed  client.    Matter  of  Howell  (M.  Y.),  527. 
Disbarment — conviction  of  crime — record  conclusive.     In  re  Sutton   (Mont.),  1223. 
crime  involving  moral  turpitude — forgery.     In  re  Sutton   (Mont.),  1223. 

pardon  as  affecting  right  to  disbar  attorney.     In  re  Sutton   (Mont.),  1223. 

Annotated 
Dismissal  of  action  without  attorney's  consent — right  of  client  to  dismiss.     St.  Louis,  etc.  R. 
Co.  v.  Blaylock  (Ark.),  563.       "  Annotated 

Powers — power  of  attorney  to  compromise  suit.     Glover  v.  Brad  lev   (U.  S.)»  921. 

power  of  attorney  to  consent  to  judgment.     (Jlover  v.  Bradley   (U.  S.),  921. 

power  of  attorney  to  execute  retraxit  or  disclaimer.    Glover  v.  Bradley   (U.  8.),  921. 

— power  of  attorney  to  release  client's  claim.     Glover  v.  Bradley  (U.  S.),  921. 

Status  of  attorney  as  "officer."    In  re  Bergeron   (Maas.),  549. 

See  also  Argnment  of  Conneel;  Inatrnctions;  Jndces;  Mieoondnet  of  ComnseL 

AUCTIOKEEBS. 

Doing  business  without  license — burden  of  proof.     Kimmins  v.  Montrose  (Colo.),  407. 

defenses — acting  as  employee  of  another.     Kimmins  v.  Montrose   (Colo.),  407. 

AUTOMOBILES. 

Damage  to  automobile  used  for  pleasure — right  to  recover  for  loss  of  use.     Perkins  v.  Brown 
(Tenn.),  124.  Annotate 

Negligent   operation    in    highway — liabifity   of  owner   for   negligence   of   husband — pleading. 
Switzer  v.  Sherwood   (Wash.),  216. 
See  also  Motoroyclee, 

BAILIFF. 
See  Jnry. 

BAILMENTS. 

Adverse  possession— acquisition  of  title  to  property  in  hands  of  bailee  by  adverse  possession. 

In  re  Parsell's  Estate  (Mich.),  1160.  Annotated 

Conversion  of  property  in  possession  of  bailee — right  of  bailee  to  recover  damages.     Hemes 

V.  Bell   (Mass.),  423. 
Duty  of  bailee'^-liability  for  death  of  animal  bailed.    In  re  Pari»eirs  Estate  (Mich.)>  11<>0. 
Revocation  of  bailment*  at  will.     Herries  v.  Bell   (Mass.),  423. 

Termination  of  bailment — expiration  of  term.     In  re  ParselPs  Estate    (Mich.),  1160. 
What   constitutes  bailment — agreement   to  keep  animals.     In   re   Parsell's   Estate    (Mich.), 

1160. 

See  also  Warelionses. 

BANKBUPTCT. 

Corporations — bankruptcy  proceeding  against  corporations-effect  on  right  to  enforce  stock- 
holder's liability.     Selig  v.  Hamilton   (T.  S.),  104; 

Discharge — burden  of  proof  that  claim  is  not  barred  by  discharge  in  bankruptcy.  In  r« 
Grout  (Vt),  210. 

claims  discharged — liability   for  wilful   and  malicious   injury.     In   re  Grout    (Vt.-. 

210.  Annotated 

BAKKS. 

Checks— delay  in  presenting— effect.     Baldwin's  Bank  v.  Smith    (N.  Y.),  500. 

effect*  of  certification — liability  of  bank.    Merchants,  etc.  Bank  v.  New  First  National 

Bank   (Ark.),  944. 

nature  of  check — negotiability.     Merchants,  etc.  Bank  v.  Xew   First  National   Bank 


(Ark.),  944. 


GENERAL  INDEX.  1315 

BAKKS  —  Contiaved. 

Checks — rights  of  bona  fide  holder.    Merchants,  etc.  Bank  ▼.  New  First  National  Bank  ( Ark. ) , 

944. 
-^—  right  to  stop  payment  of  certified  check.    Merchants,  etc.  Bank  v.  New  First  National 

Bank  (Ark.),  944.  Annotated 

Clearing  houses — rules — right  of  nonmember  to  invoke.     Columbia-Knockcrbocker  Trust  Co. 

V.  Miller  (N.  Y.),  348, 
Collections — application  of  deposit  to  payment  of  note.     Baldwin's  Bank  v.  Smith   (N.  Y.), 

500. 
relation  of  bank  to  holder  of  note.     Baldwin's  Bank  v.  Smith  (M.  Y.),  500, 

what  constitutes  payment  of  note — direction  to  apply  deposit.     Baldwin's  Bank  v. 

Smith  (N.  Y.),  600.  Annotated 

BASTARDY. 

Competency  of  testimony  of  wife  to  nonaccess  of  husband.    Kennedy  v.  State  (Ark.),  1029. 

Annotated 
Necessity  of  corroboration  of  testimony  of  mother.    Kennedy  v.  State  (Ark.),  1029. 
Presumption  as  to  legitimacy  of  child  bom  in  wedlock.    Kennedy  v.  State  (Ark,),  1029. 

BENEFICIAL  ASSOCIATIONS. 

Beneiiciaries — liability  of  third  person  for  inducing  change.     Mitchell  v.  J^ngley  (Ga.),  4G9. 

Annotated 

By-laws — amendment  as  affecting  absentee  whose  death  is  subsequently  presumed.  McLauglilin 
V.  Sovereign  Camp  (Neb.),  79. 

(Construction  of  policy — restriction  as  to  residence  of  insured.  Laue  v.  Grand  Fraternity 
(Tenn.),  376.  Annotated 

Suspension  of  member  of  association — officers  authorized  to  suspend.  Laue  v.  Grand  Fra- 
ternity  (Tenn.),  376. 

Wrongful  forfeiture  of  certificate — amount  recoverable  under  certificate — deduction  of  dues. 
Laue  V.  Grand  Fraternity   (Tenn.),  376. 

effect  of  tender  of  dues  by  member.    Laue  v.  Grand  Fraternity  (Tenn.),  376. 

BENEFICIARIES. 
See  Insurance. 


See  Witnesses. 

BIDS. 

Municipal  contracts — implied  liability  of  municipality  under  contract  inTalid  for  failure  to 
require  bids.    Reams  v,  Cooley  ( Cal. ) ,  1260.  Annotated 
necessity  of  competitive  bidding.    Reams  r.  Cooley  (Cal.),  1260. 

BIIX8  AKD  NOTBS. 

.Action  on  note — disputed  signature — admissibility  of  evidence  of  genuineness.     Murphy  v. 

Skinner's  Estate  (Wis.),  817. 
• disputed  signature-— estoppel  to  urge  forgery.     Murphy  v.  Skinner's  Bstate   (Wis.), 

817. 
disputed  signature— ^sufficiency  of  evidence  of  forgery.     Palmer  y.  Blanchard   (Me.), 

809. 
disjjuted  signature — weight  of  testimony  by  handwriting  expert.    Palmer  v.  Blanchard 

(Me.),  809. 

joint  note — ^propriety  of  judgment  a<;ain8t  one  maker  and  in  favor  of  others.    Jackson 

V.  Georgia  Fire  Ins.  Co.   (Ala.),  807. 

necessity  of  proving  signature  of  indorsers.    Murphy  v.  Skinner's  Estate  (Wis.),  817. 

Annotated 

' necessity  of  proving  signature  of  maker.     Jackson  V.  Georgia  Fire  Ins.  Co.    (Ala.), 

807.  Annotated 

' necessity  of  proving  signature  of  maker.     Palmer  v.  Blanchard    (Me.),  809. 

Annotated 

necessity   of   proving   signature  of  maker.     Williams  v.   S.   M.   Smith  Ins.   Agency 

(W.  Va.),  813.  Annotated 

necessity  of  proving  signatures  of  maker  and  indorser.    Marks  v.  Munson  (Colo.),  7fi«. 

Annotated 
presumption  from  possession  of  note.     Carter  v.  Butler   (Mo.),  483. 
right  of  nominal  holder  to  sue.     Carter  v.  Butler  (Mo.^,  483.  AnnoJat^fl 

Oollection  of  note — application  of  bank  deposit  to  pavment  of  note.    Baldwin's  Bank  v,  Smith 
(N,  Y.),  600. 

relation  of  bank  to  holder.    Baldwin's  Bank  v.  SfniUi   (N.  ^-)j  ^>^Q. 
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BIIXS    AND   NOTES  —  Oontinned. 

Collection  of  note — ^what  constitutes  payment — direction  of  depositor  to  apply  deposit.    Bald- 
win's Bank  v.  Smith    (N.  Y.),  500.  Annotated 

Consideration — presumption  of  consideration  from  recital  "value  received."    Palmer  v.  Blan- 
chard   (Me.),  809. 

Pleading — ^sufficiency  of  allegations  of  plaintiff's  interest.     Carter  v.  Butler  (Mo.),  483. 

Presentment — failure   to   present   for   payment — maker   not   discliarged.      Baldwin's   Bank  v. 
Smith  (N.  Y.),  500. 

place  of  presentment  of  nej^otiable  instrument.     Colymbia-Knockerbocker  Trust  Co. 

V.  Miller  (N.  Y.),  348. 

presentment  through  clearing  house.     Columbia-Knockerbocker  Trust   Co.   v.   Miller 


(N.  Y.),  348. 
Transfer — bona  fide  purchaser — evidence  of  notice.    Jackson  v.  Georgia  Fire  Ins.  Co.   (Ala.), 

807. 
bona  fide  purchaser — suflieiency  of  pleading.    Jackson  v.  Georgia  Fire  Ins.  Co.  (Ala.), 

807. 

rights  of  indorsee  for  collection.    Carter  v.  Butler  (Mo.),  483. 

who   is  "holder"' — negotiable  instruments   law.     Carter   v.  Butler    (Mo.)»  483. 


See  also  Alteration  of  Instruments;  Checks;  Corporations. 

BILLS  OF  EXCEPTIONS. 
See  Appeal  and  Error. 

BLACKLISTING. 

J«(.*gality  of  blacklisting  agreement — sufficiency  of  complaint.    Dick  v.  Northern  Pacific  R.  Co. 
(Wash.),  638.  Annotated 

BLOOD  STAINS. 

Moinicidi^—evidonce — examination  of  blood  stains — comparison  with  human  blood.     State  ▼. 
Inlovv   (Utah),  741. 

BOARDING  HOUSES. 

See  Apartment  Honses. 

BONA  FIDE  HOLDERS. 
See  Bills  and  Notes;  Checks. 

BONDS. 

Hecovery  by  beneficial  obligee — proof  of  interest.     Clark  v.  Nickell   (W.  VaJ,  1286. 

See  also  Conrtsi  DeteetiTOs;  Fidelity  Insurance;  Guardians;  Replevin;  Treas 
and  Timber. 

BONUS. 
See  Usury, 

BREACH  OF  PROMISE  OF  MARRIAGE. 

Defenses — ^Bubsequent  offer  by  defendant  to  marry  plaintiff,     Stacy  v.  Dolan    (Vt.),  660. 

Annotated 
(evidence — explanation  of  subsequent  offer  to  marry.     Stacy  t.  Dolan   (Vt.),  660. 
Nature  of  action— determination  of  damages.     Stacy  v.  Dolan    iVt.),  650. 

BROKERS. 

Compensation — validity   of  contract   to   receive   compensation   from   both   parties.     Leno  v. 
Stewart  (Vt.),  509.  Annotated 

Towers — contract  strictly  construed.     Springer  v.  City  Bank,  etc.  Co.   (Colo.),  520. 

duty  of  inquiry  as  to  authority.     Springer  v.  City  Bank,  etc.  Co.   (Colo.),  520. 

power  to  make  contract  of  sale.     Springer  v.  City  Bank,  etc.  Co.   (Colo.),  520. 

Annotated 

BUIIJ>INO  AND  LOAN  ASSOCIATIONS. 

Dissolution — action   by   public  officer — opportunity  to  correct   abuses.     Union   Savings,   etc. 
Co.  V.  District  Court  (Utah),  821. 

duty   to  bring   proceedings   to  dissolve.     Union   Savings,   etc.   Co.   v.   District   Court 

(Utah),  821. 

Insolvency — effect.     Union  Savings,  etc.  Co.  v.  District  Court   (Utah),  821. 

Judicial  notice  of  business  methods.     Union  Savings,  etc.  Co.  v.  District  Court  (Utah),  821. 

Receivers — appointment  of  receiver  for  building  and  loan  association.     Union  Savings,  etc. 

Co.  y.  District  Court  (Utah),  821.  Annotated 
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B17ILDIMG  AND  LOAN  ASSOCIATIONS  —  Contlmied. 

Rescission  of  contract — fraud  as  ground.    Capital  Securities  Co.  v.  Gilmer  (Ala.)/ 888. 

Annotated 
Shareholders — rights  of  shareholder — enjoining  illegal  act.    Union  Savings,  etc.  Co.  v.  District 

Court  (Utah),  821. 
Supervision  and  inspection — power  of  state.    Union  Savings,  etc.  Co,  v.  District  Court  (Utah), 

821. 

BUIU>INOS. 

Collapse  of  building — liability  of  owner  for  resulting  injuries.     Prest-O-Lite  Co.  v.   Skeel 
(Ind.),  474.  Annotated 

Defect  in  plans  of  building  prepared  by  architect — liability  of  owner.     Prest-O-Lite  Co.  v. 
Skeel  (Ind.),  474. 
See  also  Adjoining  Landowners. 

BULK  SALES  ACTS. 
See  Fraudulent  Sales  and  OonTeyanoes* 

BURBEN  OF  PROOF. 

Auctioneers — doing  businesft  without  license — ^burden  of  proof  that  defendant  was  acting  as 

employee  of  anothor.     Kiramins  v.  Montrose   (Colo.),  407. 
Bankruptcy — burden  of  proof  that  claim  is  not  barred  by  discharge  in  bankruptcy.     In  re 

Grout  (Vt.),  210. 
Contracts — burden  of  proving  lack  of  Interest  of  nominal  party.    Camp  v.  Barber   (Vt.),  451. 
Deeds — impeaching  recital  in  deed — burden  of  proof.     Anheier  v.  De  Long  (Ky. ),  1239. 
Easements — burden  of  proof  of  easement  by  prescription,     Rollins  v.  Blackden    (Me.),  875. 
lAhel  and  slander — ^burden  of  proof  as  to  malice.     Doane  v.  Grew   (Mass.),  338. 

burden  of  proving  truth  of  charge.     Egan  v.  Dotson   (S.  Dak.),  296. 

Negligence — burden  of  proof  as  to  cause  of  injury.    Prest-O-Lite  Co.  v.  Skeel  (Ind.),  474. 
Quieting  title — effect  of  admission  in  answer  on  burden  of  proof.    Vidmer  v.  Lloyd   (Ala.), 

678. 

BUSINESS. 
See  Good  Will. 

BUSINESS  METHODS, 
See  Judicial  Notice. 

BYSTANDERS. 
See  Admissions  and  Deolaratlons. 

CANDIDATES. 
See  Libel  and  Slander 

CARRIERS  OF  GOODS. 
See  Intozicating  Liquors 

CATS. 
See  Animals 

CAUSE  OF  DCATH. 

See  Evidence 

CERTIFICATES. 
See  Aenowledgment 

CERTIFIED  CHECKS. 
See  ClieckB 

CHANCERY. 

See  Masters  in  Cliancery. 

CHANGE  OF  NAME. 

See  Names.  i 

CHANGE  OF  REGISTRATION. 

See  Elections. 
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CHANGE  OF  VENUE. 
See  Veniie. 

CHARACTER. 

See  Instrnotions;  Libel  and  Slamder;  Master  and  Serrant;  Presnmptio; 

CHATTEL  MORTGAGES. 

Recording — failure  to  record — effect  as  between  parties.     Howard  v.*  McPh&il    (R.  I.),  186. 

failure  to  record  in  time — validity  as  against  purchaser  subsequent  to  actual  record- 
ing.    Howard  v.  McPhail    (R.  I.),  186.  AfMotated 

Rescission — admissibility  of  parol  evidence  to  show  right  to  rescind  chattel  mortgages. 
Solomon  v.  Stewart  (Mien.),  942. 

CHECKS. 

Bona  fide  holder — rights.    Merchants,  etc.  Bank  v.  New  First  National  Bank  (Ark.),  944. 
Certified  checks — eflfect  of  certification — liability  of  bank.     Merchant«,   etc.   Bank   v.   New 

First  National  Bank  (Ark.),  944. 
right  to  stop  payment.     Merchants,  etc.  Bank  v.  New  First  National  Bank    (Ark.i, 

944.  Annotated 

Nature  of  check — negotiability.    Merchants,  etc.  Bank  v.  New  First  National  Bank   (Ark.;, 

944. 
Presentment — effect  of  delay.     Baldwin's  Bank  v.  Smith    (N.  Y.),  500. 
— —  presentment  through   clearing   house.   Columbia-Knickerbocker   Trust   Co.   v.   Miller 

(N.  Y.),348. 

CHILDREN. 
See  Infants. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Conspiracy. 

CLEARING  H017SES. 
See  Ranks;  Rills  and  Notes, 

CLOUD  ON  TITLE. 
'  See   Quieting  Title. 

COERCION. 

See  Jnry. 

COLLATERAL  ATTACK. 
See  Gnardians. 

COLLECTIONS. 

See  Ranks. 

COLOR  OF  TITLE. 
See  Adverse  Possession. 

COMMUNISlft. 

See  Relieions  Societies. 

COMPENSATION. 
0ee  Attorneys;  Rrokers;  Gnardians;  Judges. 

COMPETITIVE  RIDDING. 
See  Rids. 

COMPLAINT. 

See  Pleading. 

COMPROMISE  AND  SETTLEMENT. 

Attorneys — power,  of  attorney  to  compromise  action.    Glover  v.  Bradley   (U.  S.),  921. 

CONCURRENT    INSURANCB. 
See  Insurance. 
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CONFESSIONS. 

Corroboration  of  confession  by  proof  of  corpus  delicti.    People  v.  Roach  (N.  Y.)>  410. 
Voluntary  nature  of  confession  as  question  for  jury.    People  v.  Roach  (N.  Y.),  410. 

CONFLICT  OF  LAWS. 

Death  by  wrongful  act — aright  to  sue  in  foreign  jurisdiction.     Howard  v.  Nashville,  etc.  R. 

Co.   (Tenn.),  844. 
Warehouses — injury  to  goods  stored — ^what  law  governs — warehouse  receipts  act — necessity 

of  showing  applicability.    Hechi  v.  Boston  W^arf  Co.  (Mass.),  445. 
Wills — attestation — what  law  governs.    White  v.  Bower  (Colo.),  835. 

CONFOBMITT. 
See  Jndsmenta* 

CONSIDERATION. 

See  Bills  and  Notes;  Release  and  DisoliarKe;  Besoisslon,  Cancellation  and 

Reformation. 

CONSPIRACY. 

Evidence — act   of   coconspirator — admissibility.     People  v.   Becker    (N.   Y.),   600;    State   v. 
Inlow  (Utah),  741. 

declaration   of  coconspirator — admissibility.     People  v.   Becker    (N.   Y.),   600. 

relationship  of  parties.    State  v.  Inlow   (Utah),  741. 

sufHcieucy  of  evidence — circumstantial  evidence.    State  v,  Inlow  (Utah),  741. 

See  also  Blacklisting. 

CONSTITUTIONAI.  UkW 

Agriculture — noxious  weeds — statute  requiring  removal- — validity  and  construction.     Chicago, 

etc.  R.  Co.  V.  Anderson   (Ind.),  182.  Annotated 

Building  and  loan  associations — power  of  supervision  and  inspection  by  state.    Union  Savings, 

etc.  Co.  V.  District  Court   (Utah),  821. 
Construction  of  constitution — general  rules.     State  v.  Missouri  Pacific  R.  Co.   (Kan.),  612. 
Corporations — stockholder's  liability — statute  making  stockholders  liable  for  corporate  debts 

After  bona  fide  transfer  of  stock — validity  and  effect.    Selig  v.  Hamilton   (U.  8.),  104. 

Annotated 
Food  and  drugs — itinerant  vendors  of  drugs — validity  of  statute  requiring  licen^ie.    Matter  of 

Gilstrap  (Cal.),  1086. 

municipal  regulation . of  meat  dealers.     State  v.  Starkey   (Me.),  196.  Annotated 

Guardians — statute    providing    for    appointment    for    aged    person — validity.      Kutzner    v. 

Meyers   (Ind.),  872.  Annotated 

Injury  to  public — validity  of  regulation  to  prevent.    State  v.  Starkey  (Me.),  196. 
Inspection  laws — power  to  pass.    State  v.  Starkey   (Me.),  196. 
Interstate  commerce — goods  in  interstate  transit  as  subject  to  state  regulation.      Newport  y. 

Wagner  (Ky.),  962. 

power  of  state  to  lew  occupation  tax  on  interstate  business.     Newport  v.  Wagner 

(Ky.),962. 

state  regulation  of  railroad — requiring  precautions  at  crossings.  Seaboard  Air-Line 


Ry.  V.  Blackwell  (Ga.),  967.  Annotated 
Intoxicating  liquors — state  regulation  of  transportation — validity.     State  v.  Missouri  Pacific 

R.  Co.    (Kan.),  612.  Annotated 

state  regulation  of  transportation — validity.     Bird  v.  State  (Tenn.),  634.  Annotated 

statute  forbidding  bringing  of  liquor  into  prohibition  territory — ^validity.  Longmire 

v.  State  (Tex.),  726.  Annotated 
Webb-Kenyon  Act— validitv.    State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 


Judges — power  to  increase  or  diminish  compensation.    State  v.  Nygaard   (Wis.),  1065. 

statute  making  additional  allowance  for  expenses — ^validity.     McCoy  v.  Handlin    (S. 

Dak.),  1046. 

Labor  laws — ^hours  of  labor  on  public  works — validity  of  statute.    Woods  v.  Wotoum  ( Mass. ) , 
492. 

impairing  obligation  of  contracts — contract  of  municipality — applicability  of  eight 

hour  law.     Woods  v.  Woburn   (Mass.),  492. 

Master  and  servant — statute  prohibiting  assignment  of   wages — validity   and   construction. 

Cleveland,  etc.  R.  Co,  v.  Marshall  (Ind.),  756. 
Mines  and  minerals — statutory  regulation  of  petroleum  products.     Castle  v.  Mason    (Ohio), 

1G4.  Annotated 

Motorcycles — statute  requiring  license — validity.    Matter  of  Kessler  (Idaho),  228. 
Municipal  corporations — necessity  that  ordinances  be  reasonable.     State  v.   Starkey    (Me.), 

196. 

power  of  legislature  to  create.    Perkins  v.  Board  of  County  Commissioners  (Ill.)»  27. 

power  to  restrain  noxious  and  injurious  callings.    State  v.  Starkey   (Me.),  196. 
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GOKSTITUTIONAL  LAW  —  Contlniied. 

Police  power — ^nature  and  scope.  Chicago,  etc.  R.  Co.  v.  Anderson  (Ind.)*  182;  State  ▼. 
Starkey  (Me.),  196;  Longmire  v.  State  (Tex.),  726. 

Prostitution — statute  making  owner  of  premises  liable  for  use  therefor  for  purposes  of  prosti- 
tution— validity  and  construction.  Tenement  House  Department  v.  McDevitt  (>«.  Y.i, 
455.  Annotated 

Public  officers — creation  and  change  of  office — power  of  legislature.  Perkins  v.  Board  of 
County  Commissioners  (111.),  27. 

Schools — ^physical  examination  of  pupils — validity  of  regulation  requiring  examination. 
Streich  v.  Board  of  Education    (S.  Dak.),  760.  Amiotated 

Statutes — criterion  of  validity — actual  effect  of  statute.     Castle  v.  Mason   (Ohio),  164. 

policy  or  wisdom  of  statute  as  judicial  question.  Perkins  v.  Board  of  County  Com- 
missioners (111.),  27. 

presumption  in  favor  of  statute.     Perkins  v.  Board  of  County  Commissioners   (III), 

27;  McCoy  v.  Handlin   (S,  Dak.),  1046. 

title  and  subject-matter — Forest  Preserve  Act  of  Illinois.    Perkins  v.  Board  of  County 

Commissioners  (111.),  27. 

title  and  subject-matter — Kansas  statute  regulating  transportation   of   intoxicating 

liquors.     State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 

uncertainty  as  affecting  validity.     Perkins  v.  Board  of  County  Commissioners   (111.), 


27. 

•Streets  and  highways — ^power  of  legislature  to  determine  what  constitutes  additional  servi- 
tude.   Matter  of  City  of  New  York   (N.  Y.),  119. 

Taxation — federal  corporation  tax — validity.    Blalock  v.  Georgia  R.  etc.  Co.  (U.  S.),  679. 

lien — statute  giving  priority  to  tax  lien — validity.     Carstens  and  Earles  v.  Seattle 

(Wash.),   1070.  Annotatid 

scope  of  taxing  power.     Matter  of  Kessler   (Idaho),  228. 

special  assessment — -power  to  make.    Carstens  and  Earles  v.  Seattle  (Wash.),  1070. 


Trees  and  timber — Forest  Preserve  Act  of  Illinois — validity.  Perkins  v.  Board  of  County 
Commissioners  (111.),  27.  Annotated 

statute  giving  forestry  board  control  of  shade  trees — validity.     Chesapeake,  etc.  Tel. 

Co.  V.  Goldsborough    (Md.),  1.  Annotated 

CONSTRUCTION. 

See  Attorneys;  Broker*;   Constitiitloiial  Iaw;   Contraota;   Deeds;   Iiuitraaee; 

Intozioatins  Liquors;  Statutes;  Wills. 

CONSTRUCTIVE  NOTICE. 
See  Recording  Acts;  Taxation. 

CONTEMPT. 

See  Trial. 

CONTINGENT  ESTATES. 
See  Deeds. 

CONTINGENT  REMAINDERS. 
See  Remainders  and  Reversions. 

CONTRACTS. 

Action  on  express  contract — right  to  recover  on  quantum  meruit.  Egan  v.  Bumight  (S.  Dak.), 
539. 

Construction — contract  to  furnish  materials  for  telephone  line.    Camp  v.  Barber  (Vt.),  451. 

Implied  contracts — implied  liability  of  municipality  under  contract  invalid  for  failure  to  re- 
quire bids.    Beams  v.  Cooley  (Cal.),  1260.  Annotated 

Parties  to  contract — lack  of  interest  of  nominal  party — ^burden  of  proof.  Camp  v  Barber 
(Vt.),  451. 

Validity — attorneys — contract  for  compensation  made  after  establishment  of  relation.  Matter 
of  Howell  (N.  Y.),  527.  Annotated 

attorneys — contract  for  compensation  made  after  establishment  of  relation.     Kgan  v. 

Burnight    (S.   Dak.),   539.  Annotated 

brokers — validity  of  contract  to  receive  compensation  from  both  parties.     Leno  v. 

Stewart   (Vt.),  509.  Annotated 

limitation  of  actions- — validity  of  contract  limitation.    Douville  v.  Pacific  Coast  Casual- 


ty Co.  (Idaho),  112. 

—  schools — right  to  recover  for  breach   of  invalid  contract  with  teacher.     Barton   ▼. 

School  District    (Ore.),  252. 

See  also  Aeencsr;  Attorneys;  Rlacklisting;  Rrokers;  Rnilding  and  Loan  As- 
sociations; Corporations;  Dower;  Frauds,  Statnte  of;  Homestead;  Tsmhmr 
Laws;  Municipal  Corporations;  Rescission,  Cancellation  and  Refi 
tion;  Sales;  Vendor  and  Purchaser. 
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CONTRIBUTORY  NEGLIGENCE. 

Master  and  servant — contributory  negligence — reliance  on  receiving  warning.  St.  Louis,  etc. 
R.  Co.  V.  Blaylock  (Ark.),  oW. 

Railroads — injury  to  person  near  station  platform — contributory  negligence  precluding  re- 
covery.   Wells  V.  Ann  Arbor  R.  Co.  (Mich),  1093. 

CONVERSION. 

Bailee — right  to  damages  for  conversion  of  property  in  possession  of  bailee.    Herries  v.  Bell 

(Mass.),  423. 
Defenses — fraud  of  owner's  employee.     Carlisle  v.  Norris   (N.  Y.),  429. 
What   constitutes  conversion — taking  property   from   husband   of   owner.      Herries   v.    Pell 

(Mass.),  423. 

CONVETANCEfl. 
See  Deeds. 

CORPORATIONS. 

Dissolution — effect  as   abating   action   against   corporation   to   recover   penalty.     States   v 
Arkansas  Cotton  Oil  Co.    (Ark.),  1178.  Annotated 

power  of  court  to  dissolve  corporation.     Union  Savings,  etc.  Co.  v.  District  Court 

(Utah),  821. 

source  of  power  to  dissolve.    Union  Savings,  etc.  Co.  v.  District  Court  (Utah),  821. 


Dividends  paid  from  capital — liability  of  stockholders.     Carlisle  v.  Ottley   (Ga.),  573. 
Foreign  corporations — -interference  with  internal  affairs — power  of  courts.     Travis  v.  Knox 

Terpezone  Co.  (N.  Y.),  387. 
Officers — authority  of  officer  to  contract — sufficiency  of  denial  in  pleading.     Catholic  Foreign 

Mission  Soc.  v.  Oussani   (N.  Y.),  479. 

authority  of  president  to  contract  for  purchase  of  realty.     Catholic  Foreign  Mission 

Soc.  V.  Oussani   (N.  Y.),  479.  Annotated 

authority  of  president  to  execute  contract — presumption.     Omaha  Wool,  etc.  Co.  v. 

Chicago  Great  Western  R.  Co.   (Neb.),  358.  Annotated 

authority  of  president  to  give  note  for  borrowed  money.    Williams  v.  A.  M.  Smith  Ins. 

Agency  (W.  Va.),  813. 

liability  of  directors  to  corporation — liability  for  secret  prolits.     Heehelman  v.  Geyer 


(Pa.),  236.  Annotated 

—  liability  of  directors  to  corporation — nature  of  liability.  Heehelman  v.  Geyer   (Pa.), 
236. 

presumption  that  officers  of  corporation  have  performed  duties.     Union  Savings,  etc. 


Co.  V.  District  Court  (Utah),  821. 
Stock  and  stockholders — action  against  stockholders — joinder  of  defendants.    Carlisle  v.  Ottlcv 

(Ga.),  573. 
action  against  stockholders — venue  of  action.    Carlisle  v.  Ottley  (Ga.),  573. 

assignment  of  stock — what  constitutes  "fly  power."     Carlisle  v.  Norris  (N.  Y.),  429. 

competency  of  stockholder  as  attesting  witness  to  mortgage  executed  to  corporation. 

Peagler  v.  I^vis    (Ga.),  232.  Annotated 

inspection  of  books  of  corporation — rights  of  stockholders.     Powelson  v.  Tennessee 


Eastern  Electric  Co.    (Mass.),   102. 
—  stockholder's  liability — conclusiveness  of  proceeding   to   enforce — nonresident   stock- 
holders.   Selig  V.  Hamilton  ( U.  S. ) ,  104. 

stockholder's  liability — effect  of  bankruptcy  proceeding  against  corporation.     Selig  v 


Hamilton  (U.  S.),  104. 

—   stockholder's   liability — limitation    applicable    to    proceeding   to    enforce.      Selig    v. 

Hamilton    (U.  S.),  104. 

stockholder's  liability — statute  making  stockholders  liable  for  corporate  debts  after 


bona  fide  transfer  of  stock — validity  and  effect.     Selig  v.  Hamilton   (U.  S.),  104. 

Annotated 
—  transfer  of  stock  on  books — mandamus  as  remedy  to  compel.  Travis  v.  Knox  Terpe- 
zone Co.  (N.  Y.),  387. 

transfer  of  stock  on  books — power  of  courts  to  compel.     Travis  v.  Knox  Terpezone 


Co.    (N.  Y.),  387. 

—  transfer  of  stock  on  books — refusal  to  make  transfer — remedies  of  assignee  of  stock. 

Travis  v.  Knox  Terpezone  Co.  (N.  Y.),  387. 

transfer  of  stock  on  books — right  of  unregistered  transferee  as  against  attachment 


levied  on  stock.     Bleaklev  v.  Candler    (N.  Car.),  425. 
Taxation — federal  corporation  tax — validity  and  construction.    Blalock  v.  Georgia  R.  etc.  Co. 
(U.  S.),  679. 

See  also  BnildlnK  and  Iioaa  Associations;  Fidelity  Insurance;  Relisions  So- 
eietiee;  Stockliolders;  Trademarks  and  Trade  Names, 

CORPUS  DELICTI. 
See  Confessions. 
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CORROBORATION. 
See  Aocomplioes;  Bastardy;  Oonfeaaloiie. 

COSTS. 

Attorneys — right  of  attorney  to  costs  allowed  client.     Matter  of  Howell   (N.  Y.),  627. 
Decedents'   estates — ^action   against  administrator — allowance   of   costs   from   estisite.     In  n 
Rundle  (Ont.  L.  R.),  139, 

action  against  administrator — personal  liability  for  costs.-    Hanscom  v.  Maiden,  etc 

Gaslight  Co.   (Mass.),  145. 

Prosecuting  attorneys — fees — taxation  as  costs.    State  v.  Missouri  Pacific  R.  Co.  ( Kan. ) ,  612. 

COUNSEL. 
See  Attorneys. 

COUNTIES. 

Taxpayers'  action  brought  on  behalf  of  county — right  of  county  to  dismiss.    Holt  County  v. 
Tomlinson  (Neb.),  853. 

COURTS. 

Bonds — ^jurisdiction  of  equity — enforcement  of  beneficial  interest  in  bond.     Clark  v.  Kiekell 

(W.  Va.),  1286. 
Corporations — power  of  courts  to  dissolve  corporation.     Union  Savings,  etc.  Co.  v.  District 

Court  (Utah),  821. 
transfer  of  stock  on  books — power  of  courts  to  compel.    Travis  v.  Knox  Terpezone  Co. 

(N.  Y.),387. 
Decisions — advisory  opinion  of  judges — effect  as  decision.     Woods  v.  Wobum    (Mass.),  402. 

Annotated 

effect  of  dictum.    McCoy  v.  Handlin  (S.  Dak.),  1046. 

Foreign  corporations — interference  with  internal  affairs — power  of  courts.     Travis  v.  Kuox 

Terpezone  Co.  (N.  Y.),  387. 
Habeas  corpus — review  of  military  jurisdiction.    In  re  Wulzen  (U.  S.),  274. 
Judicial  notice — building  and  loan  association — ^judicial  notice  of  business  methods.     Union 

Savings,  etc.  Co.  v.  District  Court   (Utah),  821. 

war — judicial  notice  of  existence  of  war.    In  re  Wulzen   (U.  S.),  274. 

Jurisdiction — conflicting  jurisdiction — civil  and  military  courts.     In  re  Wulzen   (U.  S.),  274. 

waiver  of  objection — failure  to  demur.     Nicholas  v.  Title,  etc.  Co.   (Ore.),  1149. 

Lost  instruments — jurisdiction  of  action  on  lost  instrument.     Clark  v.   Nickell    (W.   Va,), 

1286.  Aunotatec, 

Militia— criminal  jurisdiction  of  state  court  over  militia.    In  re  W'ulaen   (U.  S.),  274. 

Annotatea 

Names — change  of  name  by  judicial  proceeding — discretion  of  court.    In  re  Tamosian  (Xeb. ), 

436.  Annotated 

See  also  Appeal  and  Error;  Intozloating:  Idqnore;  Jury;  Masters  ia  Cliaiicery; 

Pnblle  Lands;  Statutes;  TrlaL 

COVENANTS. 
See  Monopolies. 

CRIMINAL  CONVERSATION. 

Damages — excessive  damages.     Jowett  v.  Wallace    (Me.),  754. 

right  to  punitive  damages.    Jowett  v.  Wallace  (Me.),  764. 

•Evidence — proof  of  marriage.     Jowett  v.   Wallace    (Me.),    754.  Annotated 
proof  requisite  to  recovery.    Jowett  v.  Wallace  ( Me. ) ,  754. 

CRIMINAL  LAW. 

Adultery — persons  capable  of  committing — unmarried  man.     State  v.  Bigelow    (Vt.),  702. 

Annotated 
Evidence — confession — proof  of  corpus  delicti  as  corroboration.    People  v.  Hoach  (N.  Y.K  410. 

confession — voluntary  nature  of  confession  as  question  for  jury.     People  v.  Roach 

(N.  Y.),410. 

finger  prints.     People  v.  Roach   (N.  Y,),  410.  Annotated 

— ^—  former  testimonv  of  absent  witness — admissibility.    licvi  v.  State  ( Ind. ) ,  654 ;  State 

V,  Inlow  (Utah),  741. 
indictment  containing  several  counts.    State  v.  Missouri  Paeific  R.  Co.  (Kan.),  612. 

motive — necessity   for   proof   of   existence  of   particular   motive.     People  v.   Becker 

(N.  Y.),  600. 

presumption  of  innocence — effect  of  proof  of  good  character.    People  v.  Roach  (K.  Y. ), 

410. 

refusal  of  accused  to  come  to  state  without  requisition — admissibility  in  evidence. 


Harris  v.  State  (Wyo.),  1201. 
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CRIBONAXi  I<AW  — Co]itliiii«d. 

£vidence — sufficiency  of  evidence — corroboration  of  accomplice.    People  v.  Becker  (N.  Y,),  600. 
Exculpatory  facta — folly  of  acts  attributed  to  accused.    People  v.  Becker  (N.  Y.),  600. 
Homicide — evidence — acts  of  coconspirator.    State  v.  inlow  ( Utah ) ,  741. 

evidence — admissibility  of  declarations  of  third  person.     People  v.  Becker    (N.  Y.), 

600. 

evidence — admissibility  of  evidence  that  witness  not  called  is  in  pay  of  prosecuting 

attorney.    People  v.  Becker  (N.  Y.),  600. 

evidence — examination    of   blood    stains — comparison    with    human    blood.      State   v. 

Inlow  (Utah),  741. 

evidence — proof  of  other  crimes  as  bearing  on  motive.    State  v.  Inlow  (Utah),  741. 

evidence — sufficiency  of  evidence.    People  v.  Becker  (N.  Y.),  600. 

evidence — sufficiency  of  evidence  as  to  alibi.    People  v.  Roach   (N.  Y.),  410. 

information — averment  of  death  from  wound.    State  v.  Inlow   (Utah),  741. 

instructions — propriety  of  instruction  as  to  punishment  for  various  degrees  of  homi- 


cide.   State  V.  Inlow   (Utah),  741.  Annotated 

instructions — sufficiency  of   instruction    relating   to   self-defense.     Graham   v.    State 


(Ga.),  505. 
Indictment — sufficiency — each  count  treated  as  a  whole,     Samuels  v.  United  States   (U.  S.), 

711. 

variance — materiality.    Harris  v.  State  (Wyo.),  1201. 

Intoxicating  liquors — indictment  for  unlawful  transportation — negativing  exceptions.     I^ng- 

mire  v.   State    (Tex.),  726. 
prosecution  for  illegal  transportation — admissibility  of  records  kept  by  carrier.    State 

V.  Missouri  Pacific  R.  Co.  (Kan,),  612. 

prosecution  for  illegal  transportation — admissibility  of  records  of  internal  revenue 


collector.    State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 
Larceny — sufficiencv  of  indictment.    Levi  v.  State  (Ind.),  654. 
Militia — criminal  jurisdiction  of  state  court  over  militia.     In  re  Wulzen    (U.  S.),  274, 

Annotated 
Postal  laws — ^iising  mails  to  defraud — admissibility  of  answers  to  decoy  letters.    Samuels  v. 
United  States  (U.  S.),  711. 

using  mails   to   defraud — admissibility   of  evidence  of   other   offenses.     Samuels   v. 

United  States  (U.  S.),  711. 
-using  mails  to  defraud — claim  of  medical  ability  by  defendant — how  proved.     Samuels 


V.  United  States  (U.  S.),  711. 

—  using  mails  to  defraud — instructions  approved.    Samuels  v.  United  States  (U.  S. ),  711. 

—  using  mails  to  defraud — instructions   properly  refused.     Samuels  v.  United   States 
(U.  S.),  711. 

using  mails  to  defraud — sufficiency  of  evidence.     Samuels  v.  United  States   (U.  S.), 


711. 

using  mails  to  defraud — suffk^iency  of  indictment.    Samuels  v.  United  States  (U,  S.), 


711. 

Trial — exclusion  of  jury  during  argument  of  law  question.     People  v.  Becker   (N.  Y.),  600. 
■ prejudicial  influences — contempt  proceedings  against  third  persons.    People  v.  Becker 

(N.  Y.),  600, 
Witnesses — failure  of  prosecution  to  call  witness — presumption.     People  v.  Roach    (N.  Y. ), 

410. 

See  also  Argument  of  Comiael;  Attormejrsi  Bastardy;  Oonspiraey;  DetectiTos; 
Dyins  Doolarations;  Venue. 

CROSS  BIIXS. 
See  Equity. 

CBOSS-EXAMINATION. 
See  Trial;  Witnesses. 

CBOSSIKGS. 
See  Railroads. 

DAMAGES. 

Breach  of  promise  of  marriage — determination  of  damages.    Stacy  ▼.  Dolan   (Vt.),  650. 
Criminal  conversation — right  to  punitive  damages.    Jowett  v.  Wallace   (Me.),  764. 
Excessivcness — criminal  conversation — what  is  excessive  verdict.     Jowett  v.  Wallace   (Me.), 
754. 

death  by  wrongful  act^what  is  excessive  verdict,     Denver  v.  Atchison,  etc.  R,  Co. 

(Kan.),  1007;  Illinois  Central  R.  Co.  v.  Causey   (Miss.),  1281. 

Libel  and  slander — measure  of  damages — libel  causing  defeat  of  candidate  for  public  office. 
Egan  V.  Dotson   (S.  Dak.),  296. 

necessity  of  alleging  special  damages.    Dick  v.  Northern  Pacific  R.  Co.   (Wash.),  638. 
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DAMAGES  —  ContliinecL 

Keplcvin^-dumages — giving   redelivery    bond   as   evidence   of   malice.     8cftnlan   v.   La   Coste 

(Colo.),  254. 
Salea — breach  of  contract — sufficiency  of  evidence  of  damage.     Thompson  v.  Hamilton  Motor 

Co.  (Cal.),  677. 
Use  of   damaged   property — right   to   recover   value   of    use — automobile  used   for   pleasure. 

Perkins  v.  Brown  (Tenn.),  124.  Annolated 

See  also  Bailments. 

DANGEROUS    EMPI«OTMEKT. 
See  Labor  Law^e. 

DEALER. 

Meaning  of  "dealer."    Commonwealth  v.  Silverman  (Mass.),  948.  Annotated 

Meaning  of  "dealer."     Newport  v.  Wagner   (Ky.),  962.  Annotated 

Moaning  of  "dealer."     Commonwealth  v.  Consolidated  Dressed  Beef  Go.    (Pft.)>  966. 

Annotated 

DEATH. 

Presumption  of  death  from  absence — ^general  rule.     McLaughlin  v.  Sovereign  Camp    (Neb.), 
79. 

' presumption  as  to  time  of  death.     McLaughlin  v.  Sovereign  Camp    (Neb.),  79. 

Annotated 
See    also    Actions    and    Proceedings;    Attaoliment;    Beneficial    Associations; 
ETidenoe. 

DEATH  BY  WRONGFUL  ACT. 

Damages — what  is  excessive  verdict.     l>enver  v.  Atchison,  etc.  R.  Co.   (ELan.)*  1007;   Illinois 

Central  R.  Co.  v.  Causey  (Miss.),  1281. 
Foreign  jurisdiction — right  to  bring  action  in  foreign  jurisdiction.    Howard  v.  Nashville,  etc« 

R.  Co.  (Tenn.),  844. 

DECEDENTS*   ESTATES. 
See  EKecntors  and  Administrators. 

DECISIONS. 

See  Courts. 

DECLARATIONS. 
See  Admissions  and  Declarations* 

DECOY  LETTERS. 
See  Postal  Laws. 

DECREES. 
See  Judgments* 

DEDICATION. 

Acceptance  of  dedication — express  and  implied  acceptance.     Chicago,  etc.  R.  Co.  v.  Chicago 
(111.),  1146. 

implied  acceptance.     Nicholas  v.  Title,  etc.  Co.   (Ore.),  1149. 

necessity  of  acceptance.     Chicago,  etc.  R.  Co   v.  Chicago  (111.),  1146. 

presumption  as  to  acceptance.    Chicago,  etc.  R.  Co.  v.  Chicago  (111.),  1146. 

what  is  sufficient  acceptance.    Eltinge  v.  Santos  (Cal.),  1143. 

Estoppel  to  denv  dedication — admissibilitv  of  evidence.     Nicholas  v.  Title,  etc.  Co.    (Ore,), 

1149. 
Limitations — right  to  assert  dedication  as  barred  by  limitations.    Nicholas  v.  Title,  etc.  Co. 

(Ore.),  1149. 
Parol  dedication — sufficiency  of  proof.     Nicholas  v.  Title,  etc.  Co.    (Ore.),  1149. 
Revocation — revocability  of  dedication  of  land  to  public  use.    Jacobs'  Pharmacy  Co.  v.  Luckie 

(Ga.),  1105.  Annotated 

revocability  of  dedication  of  land  to  public  use.     Eltinge  v.  Santos   (Cal.),  1143. 

Annotated 

revocability  of  dedication  of  land  to  public  use.   Chicago,  etc.  R.  Co.  v.  Chicago  (111.), 

1146.  Annotated 

revocability  of  dedication  of  land  to  public  use.    Nicholas  v.  Title,  etc.  Co.  (Ore.),  1149. 

Annotated 
What  constitutes  dedication-^sale  with  reference  to  map.    Eltinge  v.  Santoe  (Cal.),  1143. 
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DEDIOATIOK  —  Continued. 

Who  may  dedicate — purchaser  under  bond  for  title.    Jacobs*  Pharmacy  Co.  v.  Luckie  (Ga.), 
1105. 
See  aliio  Vendor  and  Puroliaaer. 

DEEDS. 

Acceptance — refusal  by  one  grantee  to  accept — effect.    Miller  v.  Miller  (Kan.),  918. 
Conditions — contingent  estate — failure  of  condition  of  defeasance.    Lee  v.  Gates   (  N.  Car.), 
514. 

invalid  condition — effect  on  estate.    Lee  v.  Oates  (N.  Gar.),  514. 

Construction — deed  to  one  and  bodily  heirs — estate  created.     Maynard  v.  Henderson   (Ark.), 
1167. 

grant  held  not  to  violate  rule  against  perpetuities.    Lee  v.  Gates  (M.  Car.),  514. 

— time  of  ascertainment  of  heirs.    Miller  v.  Miller   (Kan.),  918. 

validity — restraint  on  alienation — estoppel  to  urge  invalidity.    Lee  v.  Gates  (N.  Car.), 

614. 

Covenants — validity — covenant  against  public  policy.     Lee  v.  Gates   (N.  Car.),  514. 

Estates  which  may  be  created  by  deed.     Miller  v.  Miller  (Kan.),  918. 

Execution — injunction  against  execution  of  deed  creating  cloud  on  title.    Maynard  v.  Hender- 
son (Ark.),  1157. 

False  representations  to  procure  deed — sufficiency  of  evidence.     Houlihan  v.  Morrissey   (111.), 
364. 

Parol  evidence — contradiction  of  recitals  in  deed  by  parol  evidence.     Anheier  v.  De  Long 
(Ky.),  1239. 

grafting  trust  on  absolute  deed  by  oral  testimony.     Queen  v.  Queen    (Ark.),  1101. 

— • impeachment  of  deed  by  parol.     Miller  v.  Miller   (Kan.),  918. 

Kecitals — ^impeaching  recital — burden  of  proof.     Anheier  v.  De  Long  (Ky.),  1239. 

Recording — effect  as  to  all  persons  benetited.    Miller  v.  Miller  (Kan.),  918. 
See  also  life  Estates;  BenLainders  and  RoTersions. 

DEFAULTS. 
See  Judgments. 

DEFEASANCE. 
See  Deeds. 

DEFICIElfCY. 
See  Mortgages. 

DEFINITIONS. 
See  Words  and  Phrases* 

DEGREES. 
See  Homicide. 

DELIBERATIONS. 
See  Jnrjr. 

DEMURRERS. 
See  Pleading. 

DEPOTS. 
See  Railroads. 

DETECTIVES. 

Competency  of  testimony  of  detective — information  acquired  in  service  of  employer.    People 

V.  Roa'ch  (N.  Y.),  410. 
Negative  evidence — failure  of  detective  to  find  evidence  of  guilt.     People  y.  Roach   (N.  Y.), 

410. 
Private  deteetive — bond — right  of  third  person  to  sue.    Frost  y.  American  Surety  Co.  ( Mass. ) , 

683.  ^      Annotated^ 

DICTUM. 
See  Courts. 

DIRECTION  OF  VERDICT. 
See  Verdict. 
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DIRECTORS. 

See  Corporations. 

DISBARMENT. 
See  Attorneys. 

DISCHARGE. 
See  Bankruptcy. 

DISCULIMER. 

See  Attorneys. 

DISCOVERT. 
See  Lost  Instrnments* 

DISCRETION. 
See  Courts;  TriaL 

DISMISSAL  AND  NONSUIT. 

Attorneys — right  of  client  to  dismiss  action  without  attorney's  consent.     St.  Louis,  etc.  R. 

Co.  V.  Blaylock  (Ark.),  563.  Annotated 

Divorce — right  of  complainant  to  dismiss  bill  voluntarily.    Eisen^ach  v.  Eisenbach   (Mieh.». 

1196.  Annotated 

Equity — right  of  complainant  to  dismiss  bill  voluntarily.     Leach  v.  Dolese  (Mich.),  11S2. 

Annotated 

right  of  complainant  to  dismiss  bill  voluntarily.    Mayiield  v.  Wernicke  Chemiral  Co. 

(Fla.),   1193.  Annotated 

right  of  complainant  to  dismiss  bill  voluntarily.-   Fiachheimer  v.  Kupersmith   UU. ». 


1105.  Annotai*d 

Quieting  title — dismissal  of  bill  held  proper.     Mayiield  v.  Wernicke  Chemical  Co.    (Fla.). 

1193. 
Taxpayers'  action  brought  on  behalf  of  county — right  of  county  to  dismiss.     Holt  County 

V.  Tomlinson  (Neb.),  853. 

DISQUAIilFICATION. 
See  Judges. 

DISSOLUTION. 
See  Attaoliment;  Building  and  Loan  Associations;  Corporations. 

DIVIDENDS. 
See  Corporations. 

DIVORCE. 

Alimony — allowance  of  gross  sum.    Winslow  v.  WinsloW  (Tenn.),  246.  Annotated 

life  of  decree — enforcement  after  death  of  wife.    Van  Ness  v.  Ransom  (N.  Y.),  580- 

A  nnot^ed 
Attorneys'  fees — allowance  in  action  for  divorce.     Winslow  v.  Winslow   (Tenn.),  245. 

liability  of  husband  for  fees  incurred  by  wife.     Meaher  v.  Mitchell    (Me.).  688. 

Annotated 

liability  of  husband  for  fees  incurred  by  wife.     Wick  v.  Beck    (Iowa),  691. 

Annotated 

Dismissal — right  of  complainant  to  dismiss  bill  voluntarily.    Kieenbach  v.  Eisenbach  (.Mieh.  t. 

1196.  Annotated 

Recrimination — offenses  of  different  grade.    Green  v.  Green   (Md.),  175.  Annotate 

Restoration  of  property — ^action  by  divorced  husband — ^parties.    Anheier  v.  De  Long  <Ky. I. 

1239. 

right  of  divorced  person  to  bring  independent  action   for  restoration  of  property. 

Anheier  v.  De  Long   (Ky.),  1239.  Annotated 

Vacation  of  decree — after  death  of  party.     Gato  v.  Christian  (Me.),  592. 
' —  effect  as  to  mortgnfree  of  wife.    Gato  v.  Christian   (Me.),  592. 

effect  of  vacation — relation  back.     Gato  v.  Christian   (Me.),  592. 

Venue — right  to  change  of  venue  in  divorce  action.     Hockett  v.  Hockett  (S.  Dak.),  938. 

Annotated 

DOCUMENTARY  EVIDENCE. 
See  ETidenee. 
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DOMINANT  ESTATES. 
S«e  Easements. 

DOWER. 

Equitable  election — right  of  widow  to  elect  between  will  and  dower.     Redwine's  Executor  v. 

Red  wine   (Ky.),  58. 
Release — release  of  dower  by  contract  with  husband — validity.     Hill  v.  Boland  (Md.),  46. 

Annotated 
'  release  of  dower  by  contract  with  husband — ^validity.   Redwine's  Executor  v,  Redwine 

(Ky.),  58.  Annotated 

release  of  dower  by  contract  with  husband — ^validity.    Edwards  v.  Edwards  (111.),  64. 

Annotated 

release  of  dower  by  postnuptial  contract — validity.    Edwards  v.  Edwards  (111.),  64. 

release  of  dower  to  stranger — power  of  wife.    Hill  v.  Boland  (Md.),  46. 


Statutory   provisions  as  to  dower — construction.     Herzog  v.   Trust   Co.    (Fla.),   201. 

DRUGS. 
See  Food  and  Drngs. 

DUES. 
See  Benefit  Insurance. 

DURESS. 

Meaning  of  "duress."    Dorsey  v.  Bryans  (Ga.),  172. 

Threat  of  abandonment  by  spouse  as  duress.     Dorsey  v.  Bryans   (Ga.),  172.  Annotated 

DYING  DECLARATIONS. 

{^Expectation  of  death  as  affecting  admissibility.    Reeves  v.  State  (Miss.),  1245. 

Malice  or  desire  for  revenge  as  affecting  admissibility.     Reeves  v.  State   (Miss.),  1245. 

Annotated 

Statement  of   convict   immediately   before   execution^-admissibility   in   evidence.     People  v. 

Becker  (N.  Y.),  600.  "  '  Annotated 

EASEMENTS. 

Adverse  possession — extension  of  easement  by  adverse  posseesion.     O'Banion  v.  Cunningham 

(Ky.),  1017. 
Extent  of  easement — use  not  connected  with  dominant  estate.     Ball  v.  Allen   (Mass.),  1248. 

Annotated 
Forfeiture  of  easement  for  misuser.     O'Banion  v.  Cunningham   (Ky.),  1017.  Annotated 

Injunction  against  interference  with  easement.     Nicholas  v.  Title,  etc.  Co.   (Ore.),  1149. 
Obstruction  of  easement — equitable  relief.     Ball  v.  Allen    (Mass.),  1248. 
Persons  entitled  to  enjoyment — part  owner  of  dominant  estate.     Ball  v.  Allen  (Mass.),  1248. 
Prescription — burden  of  proof  of  easement  by  preacription.     Rollins  v,  Blackden   (Me.),  875. 

easement  to  take  water   from  well— creation   by  prescription.     Rollins  v.   Blackden 

(Me.),  875.  Annotated 

effect  of  permissive  use.     Rollins  v.  Blackden  (Me.),  875. 

elements  essential  to  creation  of  prescriptiye  easement*     Rollins  v.  Blackden   (Me.), 


875. 

—  hostility  of  user — ^admissibility  of  evidence.     Rollins  v.  Blackden    (Me.),  875. 
interruption  of  user.     Rollins  V.  Blackden   (Me.),  875. 


Right  of  way — private  way — extent  of  right.     0*Banion  v.  Cunningham    (Ky.),  1017, 

rights  of  grantor  of  railroad  right  of  way — right  to  continued  private  croaaing.    Carl- 
ton V.  Seaboard  Air-Line  Co.  (Ga.),  497. 

Rights  of  servient  owner — fence  and  gat<».    Ball  v,  Allen  (Mass.),  1248. 

EIGHT  HOUR  I^WS. 
See  Labor  Lax^s. 

ELECTION. 
See  Employers'  Liability  Acts;  Wills. 

ELECTIONS. 

Presumption  of  regularity  of  electibn.    Longmire  v.  State  (Tex.),  726. 

Registration — change  of  registration  by  voter.    State  v.  Keith   ( Nev. ) ,  127(J.  Annotated 

party  aflSliation— time  for  entry.     State  v.  Keith   (Nev.),  1276. 

ELECTRICITY. 

Degree  of  care  required  of  electric  light  company.     Smith's  Administratrix  v.  Middlesboro 
Electric  Co.   (Ky.),  1164. 
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ELECTRICITY  —  Continued. 

£xceB8ive  current — liability  of  electric  light  company  for  sending  excessive  current  into 
building.     Smith's  Administratrix  v.  Middlesboro  Electric  Co.    (Ky.),   1164. 

Failure  of  electric  light  company  to  inspect  wiring — question  for  jury.  Smith's  Administratrix 
V.  Middlesboro  Electric  Co.   (Ky.),  1164. 

Infants — liability  of  one  maintaining  electric  wires  for  injury  to  infant.  Romana  v.  Bostcm 
Elevated   R.   Co.    (Mass.),   893.  '  Annotated 

Inside  wiring  or  apparatus — liability  of  electric  light  cumpauy  for  injuries  resulting  from 
defective  condition.     Smith's  Administratrix  v.  Middlesboro  Electric  Co.    (Ky.;,   1164. 

Annotated 

Instructions — propriety  of  instruction  defining  negligence.  Smith's  Administratrix  v.  Middles- 
boro Electric  Co.  (Ky.),  1164. 

EMINENT  DOMAIN. 

Equitable  conversion — condemnation  of  land  subject  to  remainder.     Tatham's  Estate  (-Pa.), 
855. 
See  also  Jndgea. 

EMPLOYERS*  LIABIUTT  ACTS. 

Assumption  of  risk — doctrine  abrogated.    Marks  v.  Columbia  County  Lumber  Co.  (Ore.),  306. 

doctrine  not  abrogated.    Wiley  v.  Solvay  Process  Co.   {S.  \.),  314. 

Federal  employers'  liabilitv  act — effect  as  superseding  state  statutes.  Howard  v.  Nashville, 
etc.  R.  Co.  (Tenn.),  844. 

employees  within  act — carpenter  working  on  repair  shop.     Thompson  v.  Cincinnati. 

etc.  Ry.  Co.  (Ky.),  1266. 

necessity  of  election  between  Federal  act  and  state  law.     Thompson  v.  Cincinnati, 

etc.  Ry.  Co.  (Ky.),  1266.  Annotated 

scope  of  act — recovery  from  coemployee.    Thompson  v.  Cincinnati,  etc.  Ry.  Co.   (Ky.), 


1266. 

"Plant" — meaning  of  term.    Wiley  v.  Solvay  Process  Co.  (N.  Y.),  314.  Annotated 

£*urpose  of  act.    Wiley  v.  Solvay  Process  Co.  (N.  Y.),  314. 

ENTRTMEN. 
See  Fnblie  Lands. 

EQUITABLE  CONVERSION. 

Condemnation  of  land  subject  to  remainder — effect.     Tatham's  Estate   (Pa.),  855. 

EQUITABLE  ELECTION. 
See  Wills. 

EQUITY. 

See  DismissAl  and  Nonsnit;  Judgments;  Masters  in  Chaneerj;  Parties  to  Aetions; 

Pleading;  Trial;  Variance. 

ESTATES. 
See  Deeds;  Life  Estates;  Merger;  Remainders  and  Reversions;  Traats  and  Tmatees* 


ESTOPPEL. 

Bills  and  notes — forgerv  as  defense — estoppel  to  urge.     Murphy  v.  Skinner's  Estate  (N\i8. 1, 

817. 
Dedication — estoppel  to  deny  dedication  of  land  to  public  use.     Nicholas  v.  Title,  etc^.  tJo. 

(Ore.),  1149. 
Deeds — covenants — restraint  on  alienation — estoppel  to  urge  invalidity.     Lee  v.  Gates    {S. 

Car. ) ,  614. 
Names — delivery  of  mortgage  by  owner  to  person  of  same  name — estoppel  of  owner.    People's 

Trust  Co.  V.  Smith  (N.  Y.),  560.  Annotated 

Pleading — necessity  of  pleading  estoppel.    First  Bank  of  Texola  v.  Terrell  (Okla.)>  681. 
Silence — estoppel  by  misleading  silence.     Eltinge  v.  Santos   (Cal.),  1143. 

EVIDENCE. 

Admissions  and  declarations — agency— declarations  of  agent  outside  scope  of  agency — admis- 
sibility in  evidence.     Atlantic  Coast  Line  R.  Co.  v.  Dawes  (S.  C),  1272. 

bvstande^fe— declaration  of  bystander  at  accident  as  part  of  res  gestae.     Denver  v. 

Atchison,  etc.  R.  Co.   (Kan.),  1007. 

coconspirator — ^admissibility  of  declaration  of  coconspirator.     People  v.  Becker    (N. 


Y.),  600. 

homicide — admissibility  of  declarations  of  third  person.    People  v.  Becker   {S.  ¥.), 


600. 
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EVIDENCE  —  Continued. 

Admissioni  and  declarations — ^master  and  servant — declaration  of  servant  admitting  negligence 
— admissibility.    Marks  v.  Columbia  County  Lumber  Co.   (Ore.),  306. 

-~— —  pleading — admission  in  pleading  as  curing  defect  in  contract  sued  on.     Drennen  v. 
Williams  (Colo.),  664. 

pleading — quieting  title — effect  of  admissions  in  answer.     Vidmer  v.  Llovd    (Ala.), 

678. 

witnesses — admissibility  of  declaration  showing  bias  of  witness.    People  v.  Roach  (N. 


Y.),  410. 
Animals — proof  of  viciousness — subsequent  acts.     Marks  v.   Columbia  County   Lumber  Co. 

(Ore.),  306. 
Bills  and  notes — action  on  note — necessity  of  proving  signature  of  indorsers.     Murphy  v. 

Skinner's  Estate    (Wis.),  817.  Annotated 
action  on  note — necessity  of  proving  signature  of  maker.     Jackson  v.  Georgia  Fire 

Ins.  Co.  (Ala.),  807.  Annotated 

action  on  note — necessity  of  proving  signature  of  maker.    Palmer  v.  Blanchard  ( Me. ) , 


809.  Annotated 

—  action  on  note — necessity  of  proving  signature  of  maker.     Williams  ▼.  S.  M.  Smith 
Ins.  Agency   (W.  Va.),  813.  Annotated 

action  on  note — necessity  of  proving  signatures  of  maker  and  indorser.     Marks  v. 


Munson  (Colo.),  766.  Annotated 

—  bona  tide  purchaser — evidence  of  notice.     Jackson  v.  Georgia  Fire  Ins.  Co.    (Ala.), 
807. 

disputed  signature — admissibility  of  evidence  of  genuineness.  Murphy  v.   Skinner's 


Estate  (Wis.),  817. 

Bonds — recovery  by  beneficial  obligee — proof  of  interest.    Clark  v.  Nickell   (W.  Va.),  1286. 

Breach  of  promise  of  marriage — evidence — explanation  of  subsequent  offer  to  marry.     Stacy 
V.  Dolan   (Vt.),  650. 

Burden  of  proof — auctioneers — doing  business  without  license — ^burden  of  j)roof  that  defend- 
ant was  acting  as  employee  of  another.     Kinimins  v.  Montrose   (Colo.),  407. 

bankniptcv — ^burden  of  proof  that  claim  is  not  barred  by  discharge  in  bankruptcy. 

In  re  Grout  '(Vt.),  210. 

contracts — burden  of  proving  lack  of  interest  of  nominal  party.     Camp  v.  Barber 


(Vt.),  451. 

—  deeds— impeaching  recital  in  deed — burden  of  proof.    Anheier  v.  De  Long  (Ky.),  1239. 

—  easements — ^burden  of  proof  of  easement  by  prescription.    Rollins  v.  Blackden  ( Me. ) . 
875. 

—  libel  and  slander — burden  of  proof  as  to  malice.    Doane  v.  Grew  (Mass.),  338. 

—  libel  and  slander — burden  of  proving  truth  of  charge.    Egan  v.  Dotson  (S.  Dak.),  296. 
negligence — burden  of  proof  as  to  cause  of  injury.     Prest-0-Lite  Co.  v.  Skeel   (lnd.)» 


474. 

quieting  title — effect  of  admission  in  answer.     Vidmer  v.  Lloyd   (Ala.),  576. 


Confessions — corroboration — proof  of  corpus  delicti  as  corroboration.    People  v.  Roach  (N.  Y.), 
410. 

voluntary  nature  of  confessions  as  question  for  jury.    People  v.  Roach   (N.  Y.),  410 

Conspiracy — act    of    coconspirator — admissibilty.     People    v.    Becker    (N.    Y.),    600;    State 

V.  Inlow  (Utah),  741. 

relationship  of  parties  as  evidence.    State  v.  Inlow  (Utah),  741. 

Criminal   conversation — evidence — proof  of   marriage.     Jowett  v.   Wallace    (Me.),   754. 

Annotated 

evidence — proof  requisite  to  recovery.    Jowett  v.  Wallace  (Me.),  764. 

Criminal  law — indictment  containing  several  counts.    State  v.  Missouri  Pacific  R.  Co.  (Kan.), 

612. 
Dedication — estoppel  to  deny — admissibility  of  evidence.     Nicholas  v.  Title,  etc.  Co.   (Ore.), 

1149. 
Documentary  evidence — admissibility  of  matters  explanatory  of  relevant  document.     People 

v.  Becker  (N.  Y.),  600. 
Dying  declarations — expectation  of  death  as  affecting  admissibility.    Reeves  ▼.  State  (Miss.), 

1245. 

malice  or  desire  for  revenge  as  affecting  admissibility.    Reeves  v.  State  (Miss.),  1245. 

Annotated 
— ^—  statement  of  convict  immediately  before  execution.    People  v.  Becker  (N.  Y.).  600. 

Annotated 
Easements — prescriptive  easement — hostility  of  user — admissibility  of  evidence.     Rollins  v. 

Blackden   (Me.),  875. 
Electricity — injury   from   inside  wiring — admissibility  of  evidence.     Smith's  Administratrix 

v.  Middlesiioro  Electric  Co.  (Ky.),  1164.  Annotated 

Expert  and  opinion  evidence — competency  of  expert  to  testify  as  to  cause  of  death.  Smith's  Ad~ 

ministratrix  v.  Middlesboro  Electric  Co.   (Ky.),  1164. 
,  opinion  evidence  as  to  viciousness  of  animal.    Marks  v.  Columbia  County  Lumber  Co. 

(Ore.),  306. 
Tinger  prints  as  evidence.    People  v.  Roach   (N.  Y.),  410.  Annotated 

Ann.  Cas.  1917A. — 84. 
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EVIDENC£  —  Continued. 

Former  testimony  of  absent  witness — admissibility.    Levi  v.  State  (Ind.),  654;  State  v.  Inlow 

(Utah),  741. 
Guardians — petition  for  guardianship — admissibility  of  evidence.     Kutzner  v.  Meyers  (Ind.), 

872. 
Homicide — evidence — acts  of  co-conspirator.    State  v.  Inlow   (Utah),  741. 
' evidence — admissibility   of   evidence   showing   that   witness   not   called   is   in   pay   of 

prosecuting  attorney.     People  v.  Becker  (N.  Y.),  600. 
evidence — examination    of    blood    stains — comparison    with    human    blood.      State   ▼. 

Inlow  (Utah),  741. 

evidence — proof  of  other  crimes — as  bearing  on  motive.    State  v.  Inlow  (Utah),  741. 


Inloxicaling  liquors — pro.secution  for  illegal  transportation — admissibility  of  records  kept 
by  carrier.     State  v.  Missouri  Pacific  R.  Co.   (Kan.),  612. 

— • prosecution  for   illegal  transportation — admissibility  of  records  of   internal  revenue 

collector.     State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 

Irrelevant  testimony — admissibility.     Peagler  v.  Davis    (Ga. ),  232. 

Judicial  notice — building  and  loan  association — judicial  notice  of  business  methods.  Union 
Savings,  etc.  Co.  v.  District  Court  (Utah),  821. 

— • war — judicial  notice  of  existence  of  war.    In  re  Wulzen  (U,  S.),  274. 

Jury — admissibility  of  affidavits  of  jurors  to  show  misconduct  of  jury.  Smith's  Adminis- 
tratrix V.  Middlesboro  Electric  Co.    (Ky.),  1164. 

Libel  and  slander — certain  evidence  of  malice  too  remote.    Doane  v.  Grew  (Mass.),  338. 

conclusiveness  of  evidence  of  malice.     Egan  v.  Dotson   (S.  Dak.),  296. 

—  manner  of  proving  malice.     Doane  v.  Grew   (Mass.),  338. 

other  publications  of  libel — admissibility  in  evidence.    Egan  v.  Dotson  (S.  Dak.),  296. 

repetition  of  slander  aa  evidence  of  malice.     Doane  v.  (jrew   ( Mass. ) ,  338. 

Maps — admissibility  of  original  map  to  explain  later  one.     Atlantic  Coast  Line  R.  Co.  v. 

Dawes  (S.  C),  1272. 
Marriage — proof  of  marriage — competency  of  spouse  as  witness.     Jowett  v.  Wallace   (Me.), 

754. 
Master  and  aervant — evidence-— admissibility  of  rules  of  maater  in  evidence.     St.  Louir,  etc 

R.  Co.  V.  Blaylock  (Ark.),  563. 
Motive — ^necessity  for  proof  of  particular  motive  in  criminal  case.    People  v.  Becker  (N.  Y.), 

600. 
Negligence — admissibility  of  evidence  aa  to  subeequent  conditions  or  tests.    Marks  v.  Columbia 

County  Lumber  Go.    (Ore.),  306;   Smith's  Administratrix  v.  Middlesboro  Electric   Co. 

(Ky.),  1164. 
Parol  evidence — chattel  mortgages — admissibility  of  parol  evidence  to  ahow  right  to  rescind 

chattel  mortgage.    Solomon  v.  Stewart  (Mich.),  942. 

deeds — contradiction  of  recitals  by  parol.     Anheier  v.  De  Long  (Ky.),  1239. 

deeds — grafting  trust  on  absolute  deed  by  oral  testimony,     (jueen  v.  Queen    (Ark.), 

1101. 

deeds — impeachment  of  deed  by  parol  evidence.     Miller  v.  Miller  (Kan.),  918. 

maps— explanation  of  map  by  parol.     Atlantic  Coast  Line  R.  Co.  v.  Dawes   (8.  C), 


1272. 
Postal  laws — using  mails  to  defraud — admissibility  of  answers  to  decoy  letters.    Samuels  v. 

United  SUtes  (U.  S.),  711. 
using  mails  to  defraud — admissibility  of  evidence  of  other  offenses.    Samuels  v.  United 

States  (U.  S.),  711. 

using  mails  to  defraud — claim  of  medical  ability  by  defendant — how  proved.    Samuels 


V.  United  States  (U.  S.),  711. 
Presumptions — acknowledgment — presumption  in  favor  of  certificate.    Houlihan  v.  Morrissev 

(111.),  364. 
■  .■     .     alteration  of  instruments — presumption  from  apparent  alteration.    Palmer  v.  Blanch- 

ard  (Me.),  809. 

bills  and  notes — presumption  from  possession  of  note.    Carter  v.  Butler  (Mo.),  483. 

bills  and  notes — presumption  of  consideration  from  recital  "value  received."     Palmer 


V.  Blanchard  (Me.),  809. 
—  corporations — authority  of  president  to  execute  contract — presumption.    Omaha  Wool 
etc.  Co.  V.  Chicago  Great  Western  R.  Co.   (Neb.),  358.  Annotated 

corporations — presumption  that  officers  of  corporation  have  performed  duties.     Union 


Savings,  etc.  Co.  v.  District  Court  (UUh),  821. 
—  death — presumption  of  death  from  absence — ^general  rule.     McLaughlin  v.  Sovereign 
Camp    (Neb.),  79. 

death — presumption  of  death  from  absence — presumption  as  to  time  of  death.     Mc- 


Laughlin V.  Sovereign  Camp   (Neb.),  79.  Annot*ited 

—  dedication — presumption   as  to  acceptance.     Chicago,  etc.  R.  (^.  v.  Chicago    (ill.). 

3146. 

—  election  adopting  prohibition — presumption  of  regularity.    Longmire  v.  State  (Tex.), 


726. 

—  foreign  laws — presumption  that  foreign  law  is  like  common  law  of  forum.    Jowett  r. 

Wallace  ( Me. ) ,  754. 
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EVIDENCE  —  Oomtimned. 

Preflumptions — homestead — presumption   in   favor   of  homestead   right.    Mandan  Mercantile 
Agency  v.   Sexton    (N.   Dak.),   67. 

innocence — presumption  of  innocence — effect  of  proof  of  good  character.     People  v. 

Roach   (N.  Y.),  410. 

■ —  legitimacy — presumption  as  to  legitimacy  of  child  born  in  wedlock.    Kennedy  v.  State 
(Ark.),  1029. 

master   and  servant — injury  to  railroad  employee — presumption  of  negligence.     St. 

Louis,  etc.  R.  Co.  v.  Blaylock   (Ark.),  663. 

remainders — presumption  in  favor  of  vesting.     Tatham's  Estate    (Pa.),  855;   Smith 

V.  Chester  (111.),  925. 

statutes — presumption  of  regularity  in  enactment.     State  v.  Missouri  Pacific  R;  Co. 

(Kan.),  612. 

statutes — presumption  in  favor  of  validity  of  statute.     Perkins  v.  Board  of  County 

Commissioners  (111.),  27;  McCoy  v.  Handlin  (S.  Dak.),  1046. 

submission   of   controversy — presumption   as   to   facts  not   stipulated.      Richelson    v. 

Mariette  (S.  Dak.),  883. 

■       —  taxation — presumption  in  favor  of  power  to  tax.    State  v.  Nygaard  (Wis.),  1065. 

title — presumption  of  continuance.    Vidmer  v.  Lloyd  (Ala.),  676. 

witnesses- — failure  of  prosecution  in  criminal  case  to  call  witness — presumption.    Peo- 


ple v.  Roach  (N.  Y.),  410. 
Relevancy — what  evidence  is  relevant.     People  v.  Roach  (N.  Y.),  410. 
Replevin — damages — giving   redeliverv   bond^as   evidence   of   malict*.      Scanlan   v.   La    Coste 

{ Colo. ) ,  254. 
Secondary  evidence — admissibility  of  duplicate  of  map.     Nicholas  v.  Title,  etc.  Co.    (Ore.), 

1149. 
Trespass — possession  as  evidence  of  title.    Vidmer  v.  Lloyd  (Ala.),  576. 
Value — proof — listing  of  property  by  broker  for  sale.     Peagler  v„  Davis  (Ga.),  232. 
Vendor  and  purchaser — action  for  purchase  price — proof  of  delivery  of  possession.    Carter  v. 

Butler  (Mo.),  483. 
Warehouses — evidence   of    negligence — practice    of    other    warehousemen.      Heclit    v.    Boston 

Wharf  Co.  (Mass.),  445. 
Weight  and  sufficiency — accomplices- — sufficiency  of  corroboration.     People  v.  Becker   (X.  Y.), 

600. 

acknowledgment — evidence  requisite  to  impeach.     Houlihan  v.  Morrissey    (111.),  364. 

Annotated 

alteration  of  instruments — sufficiency  of  evidence  of  alteration.     Palmer  v.  B  Ian  chard 

(Me.),  809. 

bills  and   notes — disputed  signature — sufficiency  of  evidence  of  forgery.     Palmer  v. 


Blanchard  (Me.),  809. 

—  bills   and   notes — disputed    signature — weight   of   testimony   by    handwriting   expert. 

Palmer  v.  Blanch&rd   (Me.),  809. 

conspiracy — sufficiency  of  evidence — circumstantial  evidence.     State  v.  Inlow   (Utah), 


741. 

—  dedication — sufficiency  of  evidence  to  ftstablish  parol  dedication.     Nicholas  v.  Title, 
etc.  Co.  (Ore.),  1149. 

—  expert  testimony— weight.    Denver  r.  Atchison,  etc.  R.  Co.  (Kain.),  1007. 

—  fraud — sufficiency  of  evidence  of  fraud.     Houlihan  v.  Morrissey   (111.),  364. 

—  homicide — sufficiency  of  evidence.     People  v.  Becker  (N.  Y. ),  600. 

—  homicide — sufficiency  of  evidence  as  to  alibi.    People  v.  Roach   (N.  Y.),  410. 
jury — sufficiency   of   evidence  of   misconduct  of   jurors.     Smith's   Administratrix   v. 


Middlesboro  Electric  Co.   (Ky.),  1164. 

—  libel  and  slander — sufficiency  of  evidence  of  malice.     Doane  v.  Grew    (Mass.),  338. 

—  lost  instruments — sufficiency  of  evidence  to  show  contents.     Queen  v.  Queen    (Ark.), 
1101. 

lost  instruments — sufficiency  of  evidence  to  show  execution.     Queen  v.  Queen   (Ark.), 


1101 

—  postal   laws — using   mails  to   defraud — sufficiency   of   evidence.     Samuels  v.    United 
states  (U.S.),  711. 

sales — broach  of  contract — sufficiency  of  evidence  of  damage.     Thompson  v.  Hamilton 


Motor  Co.  (Cal.),  677. 

—  uncontradicted  testimony — inherent  improbability.     Carlisle  v.  Norns   (N.   Y.),  429. 

—  waroliouses — suffiriencv  of  evidence  of  negligence  of  warehousemen.     Hecht  v.  Boston 
Wharf  Co.   (Mass.),  445.* 

See   also   Appeal   and   Error;   Baatardy;   Beneficial   Associations;    DeteotiTes; 
Misconduct  of  Connsel;  Trial;  Variance;  Witnesses, 

EXCAVATIONS. 
See  Adjoining  Landowners. 

EXCESSIVE  CUBBEKT. 
Se«  Bleetricity. 
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EXCULPATORY  FACTS. 
See  Criminal  Law. 

EXECUTORS  AND  ADMINISTRATORS. 

Action  against  administrator — allowance  of  costs  from  estate.     In  re  Eundle    (Ont.  L.  R.), 

139. 

personal  liability  for  costs.     Hanscom  v.  Maiden,  etc.  Gaslight  Co.   (Mass.),  345. 

Advancements — to  infant  heir — right  of  representative  to  charge  estate.    In  re  Rundle  (Ont. 

L.  R.),  139.  Annotated 
to  members  of  family — right  of  representative  to  charge  estate.    Stuckey  v.  Stephens 

.(Ark.),  133. 
Powers — improvement  of  property.    Stuckey  v.  Stephens  (Ark.),  133. 

See  also  Actions. 

EXECUTORY  DEVISES. 

Distinction  between  executory  devise  and  remainder.    Miller  v.  Miller  (Kan.),  918. 
Buture  estate  construed  as  contingent  remainder   rather  than   executory   devise.     Love  ▼• 
Lindstedt  (Ore.),  898. 

EXEMPTIONS. 
See  Appeal  and  Error;  Jndsments. 


See  Pleading. 


See  Jndgea;  Tmata  and  Trnateeai 

EXPERT  EVIDENCE. 
See  Evidence;  Wltneasea. 

EXTENSION  OF  TIME. 
See  Trial. 

FAILURE  OF  CONSIDERATION. 
See  Release  and  Discharge. 

FALSE    REPRESENTATIONS. 
See  Deeds;  Frand;  Release  and  Diacharge* 

FEDERAL  CORPORATION  TAX. 
See  Taxation. 

FEDERAL  EMPLOYERS*  LIABILITY  ACT. 
See  Emplojers'  Liability  Acts. 


See  Attomesra. 

FENCES. 
See  Eaaementa. 

FIDELITY  INSURANCE. 

Action  on  bond — proper  parties  defendant.     Clark  v.  Nickell   (W.  Va.),  £286. 

Construction  of  bond — ^bond  designating  corporate  officers  as  obligees.    Clark^v.  Nickell  (W. 


Va.),  1286. 


FINDINGS. 
See  Appeal   and   Error. 


FINGER  PRINTS. 

Finger  prints  as  evidenoe.     People  v.  Roach    (N.  Y.),  410.  Annotated 

FIRES. 

Innkeepers — injury  to  guest  in  fire — liability  of  innkeeper.     Strahl  v.  Miller   (Neb.),   141. 

Annotated 
Waterworks   and   water    companies — failure   to   furnish    water — liabilitv    for    loss    bv    fire. 
Powell  V.  Wake  Water  Co.  (N.  Car.),  1302. 
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^  TLY  POWER. 

Meaning  of  "fl^fower."    Carlisle  v.  Norris  (N.  Y.),  429. 

FOOD  AND  DRUGS. 

Itinerant  vendors  of  drugs — validity  of  statute  requiring  license.    Matter  of  GiUtrap  (GaL), 

1086. 
Meat — municipality  regulation  of  meat  dealers.    State  v.  Starkej   (Me.),  196.        Annotated 
Tobacco  as  food.    Liggett,  etc.  Tobacco  Co.  v.  Cannon  (Tenn.),  179. 

FOREIGN  CORPORATIONS. 

Interference  with  internal  affairs  of  foreign  corporation — power  of  court.     Travis  v.  Knox 
Terpezone  Co.   (N.  Y.),  387. 

FOREIGN  LAWS. 

Presumption  that  foreign  law  is  like  common  law  of  forum.    Jowett  v.  Wallace  ( Me. ) ,  754. 

FORESTRY. 
See  Trees  aad  Timber. 


FORFEITURES. 

Abatement  of  action  to  recover  forfeiture — effect  of  dissolution  of  corporation.     State  v. 

Arkansas  Cotton  Oil  Co.  (Ark.),  1178.  Annotated 

Usury — effect — forfeiture  of  interest.    I.»eacli  v.  Dolese  (Mich.),  1182. 

See  alio  Easementa;  Vendor  and  Pnr chaser. 

FORGERY. 
See  Attorneys;  Bills  and  Notes. 

FORlfER  TESTIMONY. 
See  ETidence, 

FRAUD. 

Building  and  loan  associations — rescission  of  contract  on  ground  of  fraud.  Capital  Securi- 
ties Co.  v.  Gilmer  (Ala.),  888.  Annotated 

Constructive  notice — record  of  instrument  as  constructive  notice  of  fraud.  Underwood  v. 
Fosha  (Kan.),  265.  Annotated 

record  of  instrument  as  constructive  notice  of  fraud.     Ewbank  v.  Lyman   (N.  Car.), 

272.  Annotated 

Deeds — false  representations  to  procure  deed — sufficiency  of  evidence.    Houlihan  v.  Morrissey 

(111.),  364. 
Life  insurance — fraudulent  representation  as  to  interest  of  beneficiary  ^-question  for  jury. 

Langford  v.  National  Life,  etc.  ins.  Co.  (Ark.),  1081. 
Specific  performance — fraud  as  defense — sufficiency  of  answer.    Drennen  v.  Williams  (Colo.), 

664. 

See  also  ConTersion;  Frandnlent  Sales  and  Convejanoea;  Postal  I<aws. 

FRAUDS,  STATUTE  OF. 

Brokers — authority  to  sell  realty — ^necessity  for  written  authority.     Springer  v.  City  Bank, 

etc.  Co.  (Colo.),  520. 
Executed  contract — application  of  statute  of  frauds.    Camp  v.  Barber  (Vt. ),  451. 

FRAUDULENT  SALES  AND  CONVEYANCES. 

Bulk  sales  law — waiver  of  failure  of  seller  to  comply.  First  Bank  of  Texola  ▼.  Terrell 
(Okla.),681. 

Limitation  of  actions — action  to  set  aside  fraudulent  conveyance — limitation  applicable.  Ew- 
bank V.  Lyman  (N.  Car.),  272. 

action  to  set  aside  fraudulent  conveyance — when  cause  of  action  accrues.     Ewbank 

V.  Lyman  (N.  Car.),  272. 

GATES. 

See  Easements. 

GENERAL  DENIAL. 
See  Pleading. 

GEOGRAPHICAL  NAMES. 
See  Trademarks  and  Trade  Name*. 
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GIFTS. 

Sunday — ^^'alidity  of  gift  made  on  Sunday.     Berries  v.  Bell   (Mass.),  423.  Annotatei 

GOOD  WHiL. 

Implied  transfer  of  good  will  on  sale  of  business.     Public  Opinion  Pub.  Co.  v.  Ransom  (S. 

Dak.),   1010.  Annotated 

Sale  of  good  will  of  business — agreement  not  to  engage  in  similar  business — assignability  of 

covenant.    Public  Opinion  Pub.  Co.  v.  Ransom  (S.  Dak.),  1010. 

agreement  not  to  engage  in  similar  business — permissible  scope  of  covenant.     Public 

Opinion  Pub.  Co.  v.  Ransom  (S.  Dak.),  1010. 

GUARDIANS. 

Accounting — opening   account — effect   of    nonaction   of    succeeding   guardian.      In   re   Moore 
(Me.),  645. 

opening  account — lapse  of  time  as  affecting  right  to  open.    In  re  Moore  (Me.),  645. 

Annotated 

opening  account — restatem«it.    In  re  Moore  (Me.),  645, 

restated  account — finality.    In  re  Moore  (Me.),  645. 

settlement  of  account — investigation  of  securities.     In  re  Moore   (Me.),  645. 

Aged  person — right  to  select  guardian.     Ivutzner  v.  Meyers   (Ind. ),  872. 

statute  providing  for  appointment  of  guardian — validity.     Kutzner  v.  Meyers  (Ind.), 

872.  Annotated 

Compensation — appointment  of  person  not  eligible  as  guardian — right  to  compensation.    In 
re  Rundle   (Ont.  L.  R.),  139. 

refusal  of  compensation  for  mismanagement  of  estate.     In  re  Moore    (Me.),   640. 

Duty  of  guardian  to  disclose  facts.    In  re  Moore  (Me.),  645. 

Investment  of  funds — liabilitv  of  guardian  for  injudicious  investment.     In  re  Moore    (Me.), 

645. 
liability  of  guardian  for  investment  outside  jurisdiction.    In  re  Moore  (Me.),  645. 

protection  of  unauthorized  investment — allowance  to  guardian  for  expenses.     In  re 

Moore  (Me.),  645. 

Lease  of  realty — power  of  guardian.     Gaines  v.  (laines   (Ark.),   1254.  Annotated 

Petition  for  guardianship — admissibility  of  evidence.     Kutzner  v.  Meyers  (Ind.),  872. 

issues  under  petition.     Kutzner  v.  Meyers   (Ind.),  872. 

sufficiency   of   petition.     Kutzner   v.   Meyers    (Ind.),   872. 

Sale  of  realty — collateral  attack  on  sale — effect  of  order  dispensing  with  bond.     Richelson  v. 
Mariette   (S.  Dak.),  883. 

collateral  attack  on  sale — what  constitutes  collateral  attack.     Richelson  v.  Mariette 

(S.  Dak.),  883. 

effect  of  failure  to  give  bond.     Richelson  v.  Mariette  (S.  Dak.),  883. 


GUESTS. 
See  Innkeepera. 

HABEAS  CORPUS. 

Jurisdiction  of  state  court — review  of  military  jurisdiction.    In  re  Wulzen  (U.  S.),  274. 

HAITD  WRITING. 

Weight  of  testimony  by  handwriting  expert.     Palmer  v.  Blanchard  (Me.),  809. 


See  Appeal  and  Error. 

HATCH. 

Meaning  of  "hatch."     State  v.  Armstrong   (Neb.),  554. 

HATCHWAY. 

Meaning  of  "hatchway."    State  ▼.  Armstrong  (Neb.),  554. 


Schools — physical    examination    of    pupils — validity    of    regulation    requiring    examination. 
Streich  v.  Board  of  Education    (S.  Dak.),  760.  Annoiattd 


"Hefrs"  as  including  widow.    Tatham's  Estate  (Pa.),  856. 
Meaning  of  heirs  as  used  in  will.    Tevis  v.  Tevis  (Mo.),  865. 

See  also  Deeds;  Natural  Heirs;  Remainders  and  ReTersions, 
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hoi:j>er. 

Who  is  "holder"  of  bill  or  note.    Carter  v.  Butler  (Mo.),  483. 

HOMESTEAD. 

Acquisition  of  homestead — intent  to  occupy.    Mandan  Mercantile  Co.  v.  Sexton  (N.  Dak.),  67. 
Mortgage  by  husband  of  homestead — validity.     Mandan  Mercantile  Co.  v.  Sexton   (N.  Dak.), 
67.  Annotated 

Presumption  in  favor  of  homestead  right.    Mandan  Mercantile  Co.  (N.  Dak.),  67. 

HOMICIDE. 

Evidence — acts  ol  coconspirator.     State  v.   Inlow    (Utah),  741. 

admissibility  of  declarations  of  third   person.     People  v.   Becker    (N.  Y.),  600. 

admissibility  of  evidence  that  witness  not  called  is  in  pay  of  prosecu€ing  attorney. 

People  V.  Becker  (N.  Y.),  600. 

examination  of  blood  stains — comparison  with  human  blood.    State  v.  Inlow  (Utah), 

741. 

finger  prints  as  evidence.     People  v.  Roach   (N.  Y.),  410.  Annotated 

proof  of  other  crimes — as  bearing  on  motive.    State  v.  Inlow  (Utah),  741. 

sufficiency  of  evidence.    People  v.  Becker  (N.  Y.),  600. 

sufficiency  of  evidence  as  to  alibi.     People  v.  Roach   (N.  Y.),  410. 


Information — averment  of  death  from  wound.     State  v.  Inlow   (Utah),  741. 

Instructions — propriety   of   instruction   as   to  punishment  of   various  degrees   of   homicide. 

State  V.  Inlow  (Utah),  741.  Annotated 
sufficiency  of  instruction  as  to  self-defense.    Graham  v.  State  (Ga.),  696. 

See  also  Dying  Deolaratioua. 

HOTELS. 
See  Apartment  Honaes. 

HUSBAND  AND  WIFE. 

Abandonment — ^threat  of  abandonment  by  spouse  as  duress.     Dorsey  v.  Bryans   (Ga.),  172. 

Annotated 
Automobiles — negligent  operation  in  highway — liability  of  owner  for  negligence  of  husband. 

Switzer  v.  Sherwood   (Wash.),  216. 
Conversion — taking  property  from  husband  of  owner  as  conversion.    Herries  v.  Bell  ( Mass. ) , 

423. 
Criminal  conversation — damages — excessive  damages.     Jowett  v.  Wallace    (Me.),   754. 
damages — right  to  punitive  damages.     Jowett  v.  Wallace   (Me.),  764. 

evidence — ^proof  of  marriage.     Jowett  v.  Wallace   (Me.),  754.  Annotated 

evidence — proof  requisite  to  recovery.    Jowett  v.  Wallace  (Me.),  754. 

Liability  of  husband  for  wife's  debts — counsel  fees  in  divorce  action.     Meaher  v.   Mitchell 
(Me.),  688.  Annotated 

counsel   fees  in   divorce  action.     Wick   v.   Beck    (Iowa),   691.  Annotated 

Mortgages — necessity  that  husband  join  in  wife's  mortgage.    Gato  v.  Christian  ( Me. ) ,  692. 
Restoration  of  property- — action  by  divorced  husband — parties.     Anheier  v.  De  Long  (Kv.), 

1239. 

right  of  divorced  person   to   bring   independent  action   for   restoration  of   property. 

Anheier  v.  De  Long   (Ky.),  1239.  Annotated 

Witnesses — admissibility  of  testimony  of  wife  as  to  nonaccess  of  husband.    Kennedy  v.  State 

(Ark.),  1029.  '  Annotated 

competency  of  husband  of  devisee  as  witness  to  will.    Kaufman  v.  Murray  (Ind.),  832. 

Annotated 

competency  of  spouse  to  prove  marriage.    Jowett  v.  Wallace  (Me.),  764. 

competency  of  wife  of  beneficiary  as  witness  to  will.     Appeal  of  Clarke  (Me.),  837. 

Annotated 
competency  of  wife  of  beneficiary  as  witness  to  will.    White  v.  Bower  ( Colo. ) ,  835. 

Annotated 
See  also  Dower;  Homestead. 

ILLEGAL  CONTRACTS. 

Attorneys — contract  for  compensation  made  after  establishment  of  relation — ^validity.    Matter 
of  Howell   (N.  Y.),  627.  An/notated 

contract  for  increased  compensation  made  after  establishment  of  relation — validity. 

Egan  V.  Burnight   (S.  Dak.),  539.  Annotated 

Brokers — contract  to  receive   compensation   from   both   parties — validity.     Leno   v.    Stewart 

(Vt.),  509.  Annotated 

Limitation  of  actions — validity  of  contract  limitation.     Douville  v.  Pacific  Coast  Casualty 

Co.  (Idaho),  112. 
Schools — right  to  recover  for  breach  of  invalid  contract  with  teacher.     Barton  v.   School 

District   (Ore.),  262. 

See  also  Blaekliating;  Dower;  Homestead. 
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ILI.EOITIMACY. 
See  Bastard j;   Legitimacy, 

IMMORAL  CONDUCT. 
See  Libel  and  Slander. 


IMPAIRING  OBLIGATION  OF   CONTRACTS. 
See  Constitutional  Law. 

IMPEACHMENT. 
See  Acknowledgment;  Deeds;  New  Trial;  Witnesses. 

IMPLEADING. 
See  Parties  to  Actions. 

IMPLIED  CONTRACTS. 
See  Attorneys;  Good  Will;  Municipal  Corporations. 

IMPROBABLE  EVIDENCE. 
See  Evidence. 

IMPROVEMENTS. 

Executors  and  administrators — power  to  improve  property.    Stuckey  v.  Stephens  (Ark.),  133. 

INCOME  TAXES. 
See  Appeal  and  Error;  Taxation. 

INDEPENDENT  CONTRACTORS. 

What  constitutes  independent  contractor.     Prest-O-Lite  Co.  v.  Skeel   (Ind.),  474. 

INDICTMENTS. 
See  Criminal  Law. 

INDORSERS. 
See  Bills  and  Notes. 

INFANTS. 

Advancement  to  infant  heir — right  of  representative  to  charge  estate.  In  re  Rundle  (Ont.  L 
R.),  139.  Annotated 

Attractive  nuisance — pool  of  water — liability  for  injuries  to  infant.  Thompson  v.  Alexander 
City  Cotton  Mills  Co.  (Ala.),  721. 

Electricity — liability  of  one  maintaining  electric  wires  for  injury  to  infant.  Romana  v. 
Boston  Elevated  R.  Co.   (Mass.),  893.  Annotated 

INFRINGEBCENT. 
See  Trademarks  and  Trade  Names. 

INJUNCTIONS. 

Building  and  loan  associations — right  of  shareholder  to  enjoin  illegal  act.     Union  Savings, 

etc.  Co.  V.  District  Court  (Utah),  821. 
Deeds — injunction  against  execution  of  deed  creating  cloud  on  title.     Maynard  v.  Henderson 

(Ark.),  1157. 
Easements — right  to  enjoin  interference  with  easement.    Nicholas  v.  Title,  etc.  Co.    (Ore.!, 

1149. 

INNKEEPERS. 

Injury  to  guest  in  fire — liability  of  innkeeper.     Strahl  v.  Miller  (Neb.),  141.  Annotated 

See  also  Apartment  Houses. 

INNOCENCE. 

See  Presumptions. 

INSIDE  WIRING. 
See  Eleetriolty. 

INSOI.VENCT. 
See  Actions;  Insurance. 


GENERAL  INDEX.  1837 

INSPECTION  I.AW8. 
See  CoBstitntienal  Law* 

INSTRUCTIONS. 

Additional  instructions  after  retirement — necessity  of  giving  in  open  court.    Lewis  ▼.  Lewift 

(Mass.),  395.  Annotated 

necessity  of  notice  to  counsel.     Kimmins  y.  Montrose    (Colo.),  407.  Annotated 

Assumption  of  fact — propriety  of  instruction.     Kgan  v.  Dotson    (S.  Dak.),  296. 

Case  tried  without  jury — propriety  of  instructions.    Tevis  v.  Tevis  ( Mo. ) ,  865. 

Character — instruction  as  to  effect  of  proof  of  good  character — instruction  not  error.     People; 

V.  Roach   (N.  Y.),  410. 
Duty  of  jurors  to  consult  and  deliberate — instruction  not  erroneous.    Harris  v.  State  (VVyo.)^ 

1201. 
Failure  to  submit  matters  not  proved — effect.    Dishraaker  v.  Ileck   (Wis.),  400. 
Form — expressing  qualifications  of  rule  of  law  in  each  instruction.     St.  Louis,  etc.  R.  Co.  v. 

Blaylock    (Ark.),  563. 
Good  faith  of  parties — sufficiency  of  instructions.     Stacy  v.  Dolan   (Vt.),  650. 
Objection  to  instruction — effect  of  making  similar  request.     Smith's  Administratrix  v.  Mid- 

dlesboro  Electric  Co.    (Ky.),  1164. 

misstatement  of  fact — necessity  of  objection.     Dishmaker  v.  Heck   (Wis.),  400. 

Refusal  of  a  request — argumentative  instruction.    Thompson  v.  Alexander  City  Cotton  Mills 

Co.  (Ala.),  72L 
duty  to  state  ground  of  refusal.    Thompson  v.  Alexander  City  Cotton  Mills  Co.  (Ala.), 

72L 

matter  fully  covered  by  charge.     Kimmins  v.  Montrose    (Colo.),  407;   Longmire  v. 


State   (Tex.),  726, 

misleading  instruction.    Thompson  v.  Alexander  City  Cotton  Mills  Co.   (Ala.),  721. 


Test  of  fairness — inability  of  appellate  court  to  determine  opinion  of  trial  judge.  People  v. 
Becker  (N.  Y.),  600. 

See  also  Appeal  and  Error;  Argument  of  Connael;  £leotrioitj;  Hoatieide;  Libel 
and  Slander;  Postal  Laws. 

INSURABLE  INTEREST. 

See  Insurance. 

INSURANCE. 

Accident  insurance — "accidental  means"  of  injury — intentional  exertion.  Stone  v.  Fidelity, 
etc.  Co.    (Tenn.),  86.  Annotated 

notice  of  accident — necessity  of  pleading  waiver.     Douville  v.  Pacific  Coast  Casualty 

Co.  (Idaho),  132. 

notice  of  accident — waiver  of  notice  by  course  of  dealing.     Douville  v.  Pacific  Coast 

Casualty  Co.   (Idaho),  112.  Annotated 

Action  bv  insurance  company  against  tortfeasor — joinder  of  concurrent  insurers.  Powell  v. 
Wake  Water  Co.  (N.  Car.),  1302. 

Benefit  insurance — amendment  of  by-laws — effect  on  absentee  whose  death  is  subsequently 
presumed.     McLaughlin  v.  Sovereign  Camp   (Neb.),  79. 

beneficiaries — liability   of   third  person    for   inducing   change.     Mitchell   v.   Langley 

(Ga.),   469.  Annotated 

construction  of  policy — restriction  as  to  residence  of  insured.    Laue  v.  Grand  Fraterni- 


ty  (Tenn.),  376.  Annotated 

—  suspension  of  member  of  association — officers  authorized  to  suspend.     Laue  v.  Grand 
Fraternity    (Tenn.),  376. 

wrongful  forfeiture  of  certificate — amount  recoverable  under  certificate — deduction  of 


dues.    Laue  v.  Grand  Fraternity   (Tenn.),  376. 

wrongful  forfeiture  of  certificate — eff"ect  of  tender  of  dues  by  member.   Laue  v.  Grand 


Fraternity  (Tenn.),  376. 
Construction  of  policy — construction  in  favor  of  insured.     Laue  v.  Grand  Fraternity  (Tenn.), 

376. 
Fidelity  insurance — action  on  bond — proper  parties  defendant.     Clark  v.  Nickell   (W.  Va.), 

1286. 
construction  of  bond — bond  designating  corporate  officers  as  obligees.    Clark  v.  Nickell 

(W.  Va.),  1286. 
Insolvency  of  insurance  company — premiums  as  trust  fund.     Williams  v.  S.  M.  Smith   Ins. 

Agency  (W.  Va.),  813. 
Life    insurance — fraudulent  representation  as  to  interest  of  beneficiary — question   for  jury. 

Langford  v.  National  Life,  etc.  Ins.  Co.  (Ark.),  1081. 
insurable   interest — beneficiary   having  no   insurable    interest — right    to   keep    policy 

alive  for  his  own  benefit.     Langford  v.  National  Life,  etc.  Ins.  Co.    (Ark.),  1081. 

Annotated 
insurable  interest — right  of  insured  to  take  out  policy  payable  to  one  without  in- 
surable interest.     Langford  v.  National  Life,  etc.  Ins.  Co.   (Ark.),  1081. 
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INSURAKCE  —  CoBtlmiied. 

Subrogation  of  insurer  to  rights  against  tortfeasor — effeet  of  release  by  insured.  Fire  Associsr 
tion  V.  Wells  (N.  J.)i  1296.  Annotated 

effect  of  release  by  insured.     Powell  v.  Wake  Water  Co.   (N.  Car.),  1302.     AnmotaUd 

right  of  insurer  to  sue  in  own  name.    Powell  v.  Wake  Water  Co.  (N.  Car.),  1302. 

right  of  subrogation:    Powell  v.  Wake  Water  Co.  ( N.  Car. ) ,  1302, 

INTENT. 

See  Wills. 

INTENTIONAL  EXERTION. 
See  Aocideut  Inauranoe. 

INTEREST. 
See  tTsnr  J. 

INTERNAL  REVENUE. 
See  IntozicatinK  Liquors. 

INTERSTATE  COMMERCE. 

Goods  in  interstate  transit  as  subject  to  state  regulation.    Newport  ▼.  Wagner  (Ky.),  962. 

Railroads — state  regulation  as  interference  with  interstate  commerce — requiring  precau- 
tions at  crossings.     Seaboard  Air-Line  Ry.  v.  Blackwell    (C!a. ),  967.  Annotated 

Taxation — power  of  state  to  levy  occupation  tax  on  interstate  business.  Newport  v.  Wagner 
(Ky.),  962. 

INTOXICATING  LIQUORS. 

Construction  of  liquor  laws — acts  in  pari  materia.    Bird  v.  State  (Tenn.),  634. 

counties  to  which  applicable.    Longmire  v.  State  (Tex.),  726. 

Election  adopting  prohibition — presumption  of  regularity.    Longmire  v.  State  (Tex.),  726. 

License — revocation  of  license — right  to  and  effect  of  appeal.     In  re  Grant  (Utah),  1019. 

Annotated 

"Near  beer" — ^meaning  of  term.     Howard  v.  Acme  Brewing  Co.   (Oa.),  91. 

Prosecution  for  violation  of  statute — admissibility  of  records  kept  bv  carrier.     State  v.  Mis- 
souri Pacific  R.  Co.  (Kan.),  612. 

admissibility  of  records  of  internal  revenue  collector.    State  v.  Missouri  Pacific  R.  Co. 

(Kan.),  612. 

Regulation  as  including  non intoxicating  liquor.    Howard  v.  Acme  Breiwing  Co.  (Ga.),  91. 

Annotated 

Transportation — indictment   for   unlawful    transportation — negativing   exceptions.     Longmire 
V.  State   (Tex.),  726. 

shipment  into  prohibition  territory  for  personal  use.     Longmire  v.  State   (Tex.),  726, 

statute  forbidding  bringing  of  liquor  into  prohibition  territory — validity.     Longmire 

v.  State   (Tex),  726.  Annotat€d 

validity  of  state  regulation.     State  v.  Missouri  Pacific   R.  Co.    (Kan.),  612. 

Annotated 
validity  of  state  regulation.    Bird  v.  State  (Tenn.),  634. 


Webb-Kenyon  Act — validity.     State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 
Soe  also  JiMxjm 

INVESTMENTS. 
See  Gnardlana. 

IRREI.EVANT  TESTIMONY. 
See  E-videnoe. 

ITINERANT  VENDORS. 
See  Food  and  Drnga. 

JOINBER  OF  PARTIES. 
See  Parties  to  Aotions. 

JOINT  NOTES. 

See  Bills  aad  Notes. 


See  Naanes. 


GENERAL  UIDEX.  1339 

JUDGES. 

Compensation — enforcing   payment  of  aIlowai]<>e   to   judge — mandamua  as   remedy.     McCoy 
V.  Handlin  (S.  Dak.),  1046. 

power  to  increase  or  diminish.     State  v.  Nygaard   (Wis.),  1065. 

— salary  of  judge  as  subject  to  income  tax.     8tate  v.  Nygaard   (Wis.),  1065. 

statute    making    additional    allowance    for    expenses — ^validity.     McCoy    v.    Handlin 

(S.  Dak.),  1046. 

Disqualitication — interest  in  legal  question  involved  as  disqualifying  judge.     State  v.  Nygaard 
(Wis.),  1065.  Annotated 

mandamus  as  remedy.     McConnell  v.  Goodwin   (Ala.),  839. 

necessity  as  justifying  action  by  disqualified  judge.     McCoy  v.  Handlin    (S.  Dak.), 

1046.  Annotated 

participation  in  proceeding  as  public  officer.     McConnell  v.  Goodwin    (Ala.),  839. 

participation  of  judge's  partner  as  counsel  in  case.    Coleman  v.  Fisher   (Fla. ),  1229. 

Annotated 

probate  judge — condemnation   proceedings.     McConnell  v.   Goodwin    (Ala.),   839. 

relationship  to  persons  remotely  interested.     McConnell  v.  Goodwin    (Ala.),   839. 

reviewing  own  acts.     McConnell  v.  Goodwin    (Ala.),  839.  Annotated 


See  also  Conrts;  Jnrj;  Trial. 

JlTDGMEirrS. 

Conformity  of  decree  to  bill — necessity.    Hanscom  v.  Maiden,  etc.  Gaslight  Co.   (Mass.),  145. 
Consent  judgment — power  of  attorney  to  consent  to  judgment.     Glover  v.  Bradley   (U.  S.), 

921. 
Default  judgments — aground  for  opening — advice  of  counsel.     Murtha  v.  Big  Bend  Co.    (N. 

Dak.),  706.  Annotated 

Direct  attack — what  constitutes.     Ford  v.  Clendenin    (N.  Y.),  658. 
Exceptions  to  decree  in  equity — sufficiency.     Tevis  v.  Tevis  (Mo.),  866. 
Formulation  of  decree  in  equity — proper  practice.     Hanscom   v.  Maiden,  etc.  Gaslight  Co. 

(Mass.),  145. 
Joint  defendants — propriety  of  judgment  against  single  defendant.     Jackson  v.  Georgia  Fire 

Ins.  Co.  (Ala.),  807. 
Relief  granted  as  of  date  of  decree  in  equitv.     Hanscom  v.  Maiden,  etc.  Gaslight  Co.  (Mass.), 

145. 
Res  judicata — action  by  insurer  on  rights  bv  subrogation — matters  concluded.     Fire  Associa- 
tion V.  Wells   (N.  J.),  1296. 
scope  of  adjudication — matters  which  might  have  been  litigated.     Cook  ▼.  Conners 

(N.  Y.),  248. 

splitting   cause   of   action — judgment   in    first   action   as   bar.     Rollins   v.    Blackden 


(Me.),  875. 

stockholder's   liability — conclusiveness   of   proceeding   to   enforce — nonresident   stock- 
holders.   iSelig  V.  Hamilton  (U.  S.),  104. 
See  also  Alimony;  Appeal  and  Error;  DiToroe, 

JUDICIAIi  NOTICE. 

Building  and   loan   association — judicial   notice  of   business   methods.     Union   Savings,   etc. 

Co.  V.  District  Court    (Utah),  821. 
War — judicial  notice  of  existence.     In  re  Wulzen  (U.  S.),  274. 

JUNK. 

Seller  of  junk  as  "dealer."    Commonwealth  v.  Silverman   (Mass.),  948.  Annotated 

XUBISDICTION. 
See  AppeiU  and  Error;  Conrta 


JURY. 

Coercion — urging  jury  to  agree  as  coercion.     People  v.  Becker  (N.  Y.),  600. 

Competency  of  jurors — person  having  business  relations  with  party  to  action.     Dishmaker 
v.  Heck  ( Wis. ) ,  400. 

Custody  and  conduct  of  jury — bailiff  member  of  former  jury— effect  as  error.     Kimmins  v. 
Montrose  (Colo.),  407. 

misconduct  of  jurors — admissibility  of  affidavits  of  jurors  to  prove.     Smith's  Admin- 
istratrix V.  Middlesboro  Electric  Co.  (Ky.),  1164. 
-  misconduct  of  jurors — drinking  of   liquor.     Smith's  Administratrix   ▼.   Middlesboro 


Electric  Co.  (Ky.),  1164. 

—  misconduct  of  jurors — sufficiency  of  evidence  of   misconduct.    Smith's  Administra- 
trix V.  Middlesboro  Electric  Co.  (Ky.),  1164. 

—  private  communication  by  judge  during  deliberations — eflfect  as  ground  for  new  trial. 
Dishmaker  v.  Heck    (Wis.),  400.  Annotated 

separation    of    jury — discretion    of   court.     Smith's    Administratrix    v.    Middlesboro 


Electric  Co.  (Ky.),  1164. 
See  also  Inatrnctlons;  Miaeondnct  of  Counsel;  Trial;  Verdict. 
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I.ABOB  liAWS. 

Dangerous  employment- — what  constitutes.     Prest-O-Lite  Co.  t.  Skeel   (Ind.),  474. 

Hours  of  labor — applieabilitv  of  statute  to  municipal  contracts.    Woods  v.  Woburn  (Mass.), 

492. 
contract  to  work  more  than  legal  day — right  to  additional  compensation.     Woods  ▼. 

Woburn   (Mass.),  492. 
public  works — validity  and  construction  of  statute.     Woods  v.  Woburn   (Mass.)*  492. 


LACHES. 

Wiiat  constitutes  laches — delay  in  concluding  suit.     L'nderwood  v.  Fosha  (Kan.),  265. 

LAND  DEPARTMENT. 
See  Public  Lands. 

LANDLORD  AND  TENANT. 

Guardians — power  to  lease  ward's  real   estate.     Gaines  v.  Gaines    (Ark.),  1254. 


See  also  Apartment  Honses. 


Annotated 


LAPSE  OF  TIME. 
See  Onardians. 

LARCENY. 

Indictment — sufficiency.    Levi  v.  State  (Ind.),  654. 

LAW  EXAMINERS. 
See  Attorneys. 

LEADING  QUESTIONS. 
See  Witnesses. 

LEASES. 
See  Landlord  and  Tenant. 

LEGITIMACT. 

Presumption  as  to  legitimacy  of  child  born  in  wedlock.    Kennedy  v.  State  (Ark.),  1029. 

LETTERS. 
See  Postal  Laws. 

LIBEL  AND  SLANDER. 

Actionable  words — imputing  adultery  to  man  as  slander.     Jones  v.  Jones    (Eng.),   1032. 

Annotated 
Actions — right  to  maintain  separate  actions  for  separate  statements  of  same  libel.     Cook  t. 

Conners  (N.  Y.),  248.  Annotated 

Damages — measure  of  damages* — libel  causing  defeat  of  candidate  for  public  office.     Kgan  t. 

Dotson   (S.  Dak.),  296. 
Evidence — burden  of  proof  as  to  malice.    Doane  v.  Grew  (Mass.),  338. 

burden. of  proving  truth  of  charge.     Egan  v.  Dotson   (S.  Dak.),  296. 

certain  evidence  of  malice  too  remote.    Doane  v.  Grew  (Mass.),  338. 

conclusiveness  of  evidence  of  malice.     Egan  v.  Dotson   (S.  Dak.),  296. 

manner  of  proving  malice.     Doane  v.  Grew  (Mass.),  338. 

other  publications  of  libel.    Egan  v.  Dotson  (S.  Dak.),  296. 

repetition  of  slander  as  evidence  of  malice.     Doane  v.  Grew   (Mass.),  338. 

sufficiency  of  evidence  of  malice.     Doane  v.  Grew   (Mass.),  338. 

Instructions — misleading  instruction  as  to  malice.     Egan  v.  Dotson   (S.  Dak.),  296. 
Limitation  of  actions — continuing  publication.    Dick  v.  Northern  Pacific  R.  Co.  (Wash.),  63S. 
Malice — imputation  aa  between  editor  and  publisher.     Egan  v.  Dotson   (S.  Dak.),  296, 

what  constitutes  malice.     Doane  v.  Grew  (Mass.),  338. 

Pleading — necessity  of  alleging  special  damages.     Dick  v.  Northern  Pacific  H.  Co.   (Wash. >, 

638. 

— • sufficiency  of  complaint.     Dick  v.  Northern  Pacific  R.  Co.   (Wash.),  638. 

Privileged  communications — criticism  of  candidate  for  public  office.    Egan  v.  Dotson  (tS.  Dak.), 

296. 

exceeding  privilege — question  for  jury.     Doane  v.  Grew   (Mass.),  338. 

statement  as  to  character  of  domestic  servant.     Doane  v.  Grew   (Masa.),  338. 

Annotated 
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UCEN8E. 
See  Owners  of  Preiaises;  B«Ur««d« 

LICENSES. 

Auctioneers — doing  business  without  license— ^burden  of  proof.  Kimmons  v.  Montrose  (Colo.), 
407. 

doing  business  without  license — defenses^— acting  as  employee  of  another.     Kimmins 

V.  Montrose  (Colo.),  407. 

Complaint  for  violation  of  license  act — necessity  for  negativing  exceptions.  Matter  of  Gil- 
strap   (Cal.),  1086. 

Dealers  in  goods,  warcH,  and  merchandise — imposition  of  license  tax — what  constitutes  **dealer.'' 
Commonwealth  v.  Consolidated  Dressed  Beef  Co.  (Pa.),  966.  Annotated 

Food  and  drugs — itinerant  vendors  of  drugs — validity  of  statute  requiring  license.  Matter 
of  Gilstrap  (Cal.),  1086. 

Interstate  commerce — power  of  state  to  levy  occupation  tax  on  interstate  bnsiness.  Newport 
V.  Wagner  (Ky.),  962. 

Motorcycles — failure  to  obtain  license — right  to  recover  for  injuries.  Switzer  v.  Sherwood 
(Wash.),  216.  Annotated 

statute  requiring  license — validity.     Matter  of  Kessler  (Idaho),  228. 

Taxes — necessity  of  uniformity.     Matte/ of  Kessler   (Idaho.),  228. 

See  also  Intozioatins  Liquors. 

LIENS. 
See  Apartment  Honses;  Attorneys;  Taxation* 

LIEU  LAJTDS. 
See  Trees  and  Timber. 

LIFE  ESTATES. 

Conveyance  of  life  estate — deed  of  life  tenant  as  color  of  title.    Vidmer  v.  Lloyd  (Ala.),  576. 

validity  of  conveyance.     Vidmer  v.  Lloyd  (Ala.),  676.  Annotated 

Creation  of  life  estate — construction  of  will.     I^ove  v.  Lindstedt  (Ore.),  898. 
Merger  of  estates — life  tenant  also  trustee  of  property.    Sherlock  v.  Thompson  (Iowa),  1216. 

Annotated 
Restraint  on  alienation — validity.     Lee  v.  Gates   (X.  Car.),  514. 
See  wise  Remainders  and  Reversions. 

LIFE  INSURANCE. 

Insurable  Interest — beneficiary  having  no  insurable  interest — right  to  keep  policy  alive  for 

his  own  benefit.     Langford  v.  National  Life,  etc.  Ins.  Co.   (Ark.),  1081.  Annotated 

fraudulent  representation  as  to  interest  of  beneficiary — question  for  jury.     Langford 

V.  National  Life,  etc.  Ins.  Co.  (Ark.),  1081. 

right  of  insured  to  take  out  policy  payable  to  one  without  insurable  interest.    Lang- 


ford V.  National  Life,  etc.  Ins.  Co.  (Ark.),  1081. 

LIMITATION  OF  ACTIONS. 

Assault — statutory  limitation  applicable — what  constitutes  civil  action  for  assault.     Borchert 

V.  Bash  (Neb.),  116.  Annotated 

Contract  limitation — validity.    Douville  v.  Pacific  Coast  Casualty  Co.  (Idaho),  112. 
Corporations — stockholder's  liability — limitation  applicable  to  proceeding  to  enforce.     Selig 

v.  Hamilton   (U.  S.),  104. 
Dedication — right  to  assert  dedication  as  barred  by  limitations.     Nicholas  v.  Title,  etc.  Co. 

(Ore.),  1149. 
Fraudulent  conveyances — action  to  set  aside — limitation  applicable.     Kwbank  v.  Lyman    (N. 

Car.),  272. 

— action  to  set  aside — when  cause  of  action  accrues.    Ewbank  v.  Lyman  (N.  Car.),  272. 

Libel — continuing   publication — statute   of    limitations.    Dick    v.    Northern    Pacific    R.    Co. 

(Wash.),  638. 
Marriage — restoration  of  property  given  in  consideration  of  marriage — accrual   of  action. 

Anheier  v.  De  Long  (Ky.),  1239. 
Notice — ^record  of  instrument  as  constructive  notice  of  fraud.    Underwood  v.  Fosha  (Kan.), 

265.  Annotated 
record  of  instrument  as  constructive  notice  of  fraud.     Ewbank  v.  Lyman   (N.  Car.). 

272.  Annotated 

Qnieting  title — application  of  statute  of  limitations.    Ford  v.  Clendenin  (N.  Y.),  658. 

Annotated 
Suspension  of  statute — absence  of  creditor.    Ewbank  v.  Lyman  (N.  Car.),  272. 
Trespass — limitation  applicable.     Rollins  v.  Blackden   (Me.),  875. 
Trusts — enforcement — accrual  of  right  of  action.    Order  of  St.  Benedict  v.  Steinhauser  ( U.  S. ) , 

463. 
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LIQUIDATED  CLAIMS. 
See  Accord  and  Satisfaction. 

LIQUORS. 

Seie  Intoxicating  Liquors. 

LOST  INSTRUMENTS. 

Action  on  lost  instrument — jurisdiction  of  action.     Clark  v.  Nickell   (VV.  Va.),  1286, 

Annotated 

effect  of  subsequent  discovery  of  instrument.    Clark  v.  Nickell   (VV.  Va. ),  1286. 

Contents  of  lost  instrument — sufficiency  of  evidence  to  show.    Queen  v.  Queen  (Ark.),  1101. 

Annotated 

Execution  of  lost  instrument — sufficiency  of  evidence  to  show.    Queen  v.  Queen  (Ark.),  1101. 

MAILS. 
See  Postal  Laws. 

MALFEASANCE. 
See  Trnsts  and  Tmstees. 

MALICE. 
See  Dying  Declarations;  Libel  and  Slander;  Replevin* 

MALICIOUS   INJXTRIES. 
See  Bankruptcy. 

MANDAMUS. 

Corporations — transfer  of  stock  on  books — mandamus  as  remedy  to  compel.    Travis  t.  Knox 

Terpezone  Co.  (N.  Y.),  387. 
Kiat  for  writ — definiteness.    McConnell  v.  Goodwin   (Ala.).  839. 

Grounds  for  mandamus — incompetency  of  judge.    McConnell  v.  Goodwin   (Ala.),  839. 
Issuance  in  vacation — validity.     McConnell  v.  Goodwin    (Ala.),  839. 
Judges — enforcing  pavment  of  allowance  to  judge — ^mandamus  as  remedy.    McCoy  v.  Handlin 

(S.  Dak.),  1046.' 

MANUFACTURERS. 

Manufacturer  selling  product  as  "dealer."    Newport  v.  Wagner  (Ky.),  902.  AnnotatrH 

MAPS. 
See  Evidence;  Vendor  and  Pnrcliaser. 

MARRIAGE. 

Breach  of  promise — evidence — explanation  of  subsequent  offer  to  marry.  Stacy  v.  Dolan 
(Vt.),  650. 

nature  of  action — determination  of  damages.     Stach  v.  Dolan  (Vt.),  650. 

subsequent  offer  to  marry — effect.    Stach  v.  Dolan  ^Vt.),  650.  Annotate 

Proof  of  marriage — action  for  criminal  conversation.    Jowett  v.  \Valla<;o  (Me.),  754. 

Annotated 

competency  of  spouse  as  witness.    Jowett  v.  Wallace  (Me.),  754. 

Wills — marriage  without  issue  as  revoking  will.     Herzog  v.  Trust  Co.   (Fla.),  201. 

Annotated 

See  also  Lin&itation  of  Actions. 

MASTER  AND  SERVANT. 

Blacklisting — legality  of  blacklisting  agreement — sufficiency  of  complaint.  Dick  v.  Northern 
Pacific  R.  Co.  (Wash.),  638.  Annotated 

Character — duty  of  master  to  furnish  certificate  of  character.  Dick  v.  Northern  Pacific  K. 
Co.   (Wash.),  638. 

statement  with  respect  to  character  of  domestic  servant  as  privileged.    Doane  v.  Grev 

(Mass.),  338.  Annotated 

Injuries  to  servants — animal  furnished  to  servant  by  master — liability  of  master.     Mark^  v. 

Columbia  County  Lumber  Co.  ( Ore. ),  306.  "  "  Annotated 
• —  assumption  of  risk — failure  to  give  signals.    St.  Louis,  etc.  R.  Co.  y.  Blaylock  (Ark.), 

663. 

contributory  negligence — reliance  on  receiving  warning.  St.  Louis,  etc.  R.  Co.  v.  Blay- 
lock (Ark.),  563. 

employers'  liability  act — assumption  of  risk.     Marks  v.  Columbia  County  Lumber  Co. 


(Ore.),  306;  Wiley  v.  Solvay  Process  Co.  (N.  Y.),  814. 
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MASTER  AND  SERVANT  —  Continued. 

Injuries  to  servants — employers'  liability  act — ^meaning  of  "plant."     Wiley  y.  Solvay  Process 
Co.   (N.  Y.),  314.  Annotated 

— employers'  liability  act — purpose  of  act.    Wiley  v.  Solvay  Process  Co.  (N.  Y.),  314. 

evidence — declaration  of  fellow  servant  admitting  negligence — admissibility.     Marks 

V.  Columbia  County  Lumber  Co.   (Ore.),  306. 

federal  emplovers'  liability  act  as  superseding  state  statutes.     Howard  v.  l^lashvillc, 

etc.  R.  Co  (Tennf,  844 

federal  employers'  liability  act — employees  within  act — carpenter  working  on  repair 

shop.     Thompson  v.  Cincinnati,  etc.  Ry.  Co.   (Ky.),  1266. 

— ■ federal  employers'  liability  act — necessity  of  election  between  federal  act  and  state 

law.     Thompson   v.   Cincinnati,   etc.   Ry.   Co.    (Ky.),   1266.  Annotated 

federal  employers'  liability  act — scope  of  act — recovery  from  coemployee.     Thompson 

v.  Cincinnati,  etc*.  Ry.  Co.  (Ky.),  1266. 

injury  to  railroad  employee — presumption  of  negligonre.     St.  Louis,  etc.  R.  Co.  ▼. 

Blaylock  (Ark.),  663. 

negligence  oif  foreman — dangerous  method  of  work.    Thompson  v.  Cincinnati,  etc.  Ry. 

Co.  (Ky.),  1266. 

— negligence  of  master  as  question  for  jury.    Wiley  v.  Solvay  Process  Co.  (N.  Y.),  314. 

rules  of  master — admissibility  in  evidence.    St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.), 

663. 

rules  of  master — duty  to  inform  servant.     St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.), 

563. 

rules  of  master — habitual  disregard  of  rule.    St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.), 


563. 

Wages — statute  prohibiting  assignment — validitv  and  construction.    Cleveland,  etc.  K.  Co.  v. 
Marshall   (Ind.),  756. 
See  also  Anotioneera;  Conversion;  Labor  Law^a. 

MASTERS  IN  CHANCERY. 

Hearing  on  report^scope.    Ball  v.  Allen  (Mass.),  1248. 

Powers  of  master  in  chancery — reporting  conclusions.     Houlihan  v.  Morrissey    (111.)^  364. 

Recommitting  report — discretion  of  court.    Ball  v.  Allen  (Mass.),  1248. 

MEASURE  OF  DAMAGES. 
See  Damasea. 

MEAT. 
See  Food  and  Dr«ca« 

MEDICINE. 
See  Witmeaaea. 


See  Religions  Soeietiea. 

MERGER. 

Life  tenant  also  trustee  of  property — merger  of  estates.  Sherlock  t.  Thompson  (Iowa),  1216. 

Annotated 
See  also  Remainders  and  Reversions;  Tmsta  and  Tmateea. 

MII.ITART  COITRTS. 
See  Conrts. 

MILITIA. 

Courts— -criminal  jurisdiction  of  state  court  over  militia.     In   re  Wulzen    (U.   S.),  274. 

Annotated 

MINES  AND  MINERALS. 

Statutory  regulation  of  petroleum  products.    Castle  v.  Mason  (Ohio),  164.  Annotated 

MISCONDUCT. 
See  Jury. 

MISCONDUCT  OF  COUHSEL. 

Conduct  of  counsel  in  getting  inadmissible  evidence  before  jury — ground  for  new  trial.    Vasquez 
V.  Pettit  (Ore.),  439.  Annotated 

See  also  Argnment  of  Connael. 
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MISUSER. 
See  Easements, 

MONASTIC    ORPEBS. 
See  ReliKions  SooietieM. 

MONOPOI'IES. 
See  BlaokllstiAA:;  <^ood  Will. 

MOBAI.  TURPITUDE. 
See  Attorneys. 

MORTGAGES. 

Attesting  witness — compotencv  of  stockholder  in  mortgagee  corporation.  Peagler  v.  Davia 
(Ga.),  232.  '  Annotated 

Deficiency — persona  liable — real  party  in  interest.  Dexter  Horton  Nat.  Bank  v.  Seattle  Home 
seekers  Co.  (Wash.),  68.5.  Annotated 

KorecloBure bill  to  enjoin  foreclosure — retention  for  amendment.    Gato  v,  ChriMtian    (Me.), 

592. 
Homestead — mortgage  of  homestead  by  husband — ^validity.    Mandan  Mercantile  Co.  v.  Sexton 

(X.  Dak.),67!  '  *  Annotated 

Husband  and  wife — necessity  that  husband  join  in  wife's  mortgage.    Gato  v.  Christian  (Me.), 

592. 
notice  of  divorce  of  mortgagor — effect  of  vacation  of  divorce  decree.    Gato  v.  Christian 

( Me. ) .  692. 
Subroiration — first  mortgage  paid  by  proceeds  of  sc^cond — subrogation  of  second  mortgagee. 

Gato  V.  Christian  (Me.),  592. 
purchaser  paying  mortgage — subrogation  to  rights  of  mortgagee.     Peagler  v.   Davia 

(Ga.),  232. 
Tenants  in  common — subjection  of  share  of  tenant  to  mortgage  debt — subrogation  to  rights 

of  morti^agee.    Sprowls  v.  Sprowls  (S.  Dak.),  830. 
See  also  EatoppeL 

MOTIONS. 

See  Attadunent)  New  Trial. 

MOTIVE. 
See  Crlmlmal  Law;  Homieide. 

MOTORCYCLES. 

Failure  to  obtain  license — right  to  recover  for  injuries.     Switzer  v.  Sherwood   (Wash.).  216. 

Annolatea 

Regulation  of  "motor  cars"  as  applicable  to  motorcycles.     Webster  v.  Terry    (Eng. ),  226. 

Annotaivii 
Statute  requiring  license  and  registration — validity.     Matter  of  Kessler    (Idaho),  228. 

Annotated 

MOTOR  VEHICLES. 
See  Antomobilea;  Motor cjoles. 

MUNICIPAL   CORPORATIONS. 

Contracts — impairing  obligation — applicability  of  eight  hour  law.    Woods  v.  Woburn  (Mass.), 

492. 
implied  liability  of  municipality  under  contract  invalid  for  failure  to  require  bids. 

Reams  v.  Cooley  (Cal.),  1260.         '  Annotated 

necessity  of  competitive  bidding.     Reams  v.  Cooley   (Cal.),  1260. 


Creation  of  municipal  corporation — power  of  legislature.  Perkins  v.  Board  of  County  Com- 
missioners  (Til.),  27. 

Food    and    drugs — municipal    regulation    of    meat    dealers.      State    v.    Starkey    (Me, K    196. 

Annotated 

Injury   to   public — validity   of   regulation    to  prevent.     State  v.   Starkey    (Me.),   196. 

inspection  laws — power  to  pass.    State  v.  Starkey  (Me.),  196. 

Noxious  and  injurious  callings — power  of  municipality  to  restrain.  State  v.  Starkey  (Me.). 
196. 

Ordinances- — force  and  effect.     Prest-0-Lite  Co.  v.  Skeel    (Ind.),  474. 

—  necessity  that  ordinance  be  reasonable.     State  v.  Starkey   (Me.),  196. 

" prosecution  for  violation  of  ordinance — ^nature  of  proceeding.    People  v.  .Pacific  Gaa. 

etc.  Co.   (Cal.),  328.  Annotated 
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MUNICIPAL  CORPORATIONS  ^  Continned. 

Ordinances — ^violation  of  ordinance^right  of  private  person  to  make  arrest.  Graham  v.  State 
(Ga.),  595.  Annotated 

streets  and  highways — person  obstructing  highway  under  statutory  authority — liability  as 
for  negligence.    Great  Central  R.  Co.  v.  Hewlett   (Eng.),  997.  Annotated 

MUTUALITT. 
Sea  Tendor  and  Pnrohaaer. 

NAMES. 

Change  of  name  by  judieial  proceeding — discretion  of  court.    In  re  Taminosian  (Neb.),  435. 

Annotated 
Estoppel — delivery  of  mortgage  by  owner  to  person  of  same  name — estoppel  of  owner.    People's 
Trust  Co.  V.  Smith   (N.  Y.),  560.  Annotated 

*'Jr." — effect  of  use  ol  Jr.  in  connection  with  name.     Harris  v.  State    (Wyo.),  1201. 

Anmotated 
See  alto  Tntdea&avka  and  Trade  Name*. 

NATIONAL  FORS8T  RBSERVBS. 
See  Trees  and  Tlm'ber. 


MATIOMAI.  GUARD. 

See  Militia. 

NATURAL  HCIRS. 

Meaning  of  ''natural  heirs."    Maynard  v.  Henderson  (Ark.),  1157.  Annotated 

NEAR  B££R. 

Meaning  of  "near  beer/'    Howard  v.  Acme  Brewing  Co.  (Qa.),  91. 

NBOBSSITT. 

See  Jndffea. 

NEGATIVE   EVIDENCE. 
See  DeteotiTea. 

NEGATIVE  PREGNANT. 
See  Pleading. 

NEGLIGENCE. 

Adjoining  landowners— excavation  on  premises — liability  of  landowner  for  injury  to  adjacent 

building.    Voeckler  v.  Stroehmann's  Vienna  Bakery  (W.  Va.),  350.  Annotated 

Agriculture — noxious  weeds — statute  requiring  removal — validity  and  construction.    Chicago, 

etc.  B.  Co.  V.  Anderson  (Ind.),  1S2.  Annotated 

Animals — injuries   by   animals — opinion   evidence   as  to  viciousness   of   animal.     Marks   v. 

Columbia  County  Lumber  Co.   (Ore.),  306. 
injuries    by   aninuils — proof   of   viciousness — subsequent   acts.      Marks    v.    Columbia 

County  Lumber  Co.    (Ore.),  306. 

injuries  to  animal» — liability  of  owner  of  uninclosed  land — injury  to  domestic  animals 


straying.     Gillespie  v.  Wheatland  Industrial  Co.   (Wyo.),  287.  Annotated 

Automobiles — negligent  operation  in  highway — liability  of  owner  for  negligence  of  husband. 
Switzer   v.    Sherwood    (Wash.),   216. 

negligent    operation    in    highway — pleading.      Switzer    v.    Sherwood     (Wash.),    216. 

Hailments — liability  of  bailee  for  death  of  animal  bailed.    In  re  Parsell's  Estate  (Mich.) ,  1100. 
Burden  of  proof  as  to  cause  of  injury.     Prest-0-Lite  Co.  v.  Skeel    (Ind.),  474. 

Death  by  wrongful  act — right  to  sue  in  foreign  jurisdiction.    Howard  v.  Nashville,  etc.  R.  Co. 
(Tenn.),  844. 

what  is  excessive  verdict.     Denver  v.  Atchison,  etc.  R.  Co.    (Kan.),   1007;   Illinois 

Central  R.  Co.  v.  Causey  (Miss.),  1281. 

Electricity — degree  of  care  required  of  electric  light  company.     Smith's   Administratrix  v. 

Middlesboro  Electric  Co.  (Ky.),  1164. 
"  failure  of   electric   light   company   to   inspect   wiring — question   for   jury.     Smith's 

Admini.stratrix  v.  Middlesboro  Electric  Co.   (Ky.),  1164. 

liability  of  electric  light  company   for   injuries  resulting  from  condition   of  inside 

wiring  or  apparatus.     Smith's  Administratrix  v.  Middlesboro  Electric  Co.   (Ky.),  1164. 

Annotated 
liability  of  electric  light  company  for  sending  excessive  current  into  building.    Smith's 


Admini.stratrix  v.  Middlesboro  Electric  Co.   (Ky.),  1164 
Ann.  Cas.  191 7 A. — 85. 
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KEOUGENCE  —  Comtlaned. 

Electricity — liability  of  one  maintaining  electric  wires  for  injury  to  infant.  Romana  t.  Boston 
Elevated  R.  Co.  (Mass.),  893.  Annotated 

propriety  of  instruction  defining  negligence.    Smith's  Administratrix  v.  Middlcsboro 

Electric  Co.   (Ky.),  1164. 

Innkeepers — injury  to  guest  in  fire — liability  of  innkeeper.     Strahl  v.  Miller    (Neb.),  141. 

Annotated 
Master  and  servant — animal  furnished  to  servant  by  master-pliability  of  master  for  inju- 
ries to  servant.    Marks  v.  Columbia  County  Lumber  Co.  (Ore.),  306.  Annotated 

assumption  of  risk — failure  to  give  signals.    St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.), 

563. 

contributory  negligence — reliance  on  receiving  warning.  .  St.  Louis,  etc.  R.  Co.  ▼.  Blay- 
lock  (Ark.),  563. 

employers'  liability  act — assumption  of  risk.    Marks  v.  Columbia  County  Lumber  Co. 

(Ore.),  306;  Wiley  v.  Solvay  Process  Co.  (N.  Y.),  314. 

'  employers'  liability  act — ^meaning  of  "plant."   Wiley  v.  Solvay  Process  Co.  (N.  Y.), 
314.  Annotated 

employers'  liability  act — purpose  of  act.    Wiley  v.  Solvay  Process  Co.   (N.  Y.),  314. 

evidence — admissibility  of  declaration  by   servant  admitting  negligence.     Marks  v. 

Columbia  County  Lumber  Co.    (Ore.),  306. 

evidence — admissibility  of  rules  of  master  In  evidence.     St.  Louis,  etc.  R.   Co.  v. 

Blaylock    (Ark.),  563. 

— • federal   employers'  liability  act-^ffeoi  as  supefseding  state  statutes.     Howard  v. 

Nashville,  etc.  R.  Co.   (Tenn.),  844. 

federal  employers'  liability  act — employees  within  act — carpenter  working  on  repair 


shop.    Thompson  v.  Cincinnati,  etc.  Ry.  Co.  (Ky.),  1266. 
—  federal  employers'  .liability  act — ^necessity  of  election  between  federal  act  and  state 
law.    Thompson  v.  Cincinnati,  etc.  Ry.  Co.  (Ky.),  1266.  Annotated 

federal  employers'  liability  act — scope  of  MtrT-recovery  from  ooemployee.    Thompson 


V.  Cincinnati,  etc.  Ry.  Co.   (Ky.),  1266. 

—  injury  to  railroad  employee — presumption  of  negligenoe.     St.  Louis,  etc.  R.  Co.  v. 

Blaylock    (Ark.),  663. 

negligence  of  foreman — dangerous  method  of  work.    Thompson  v.  Cincinnati,  etc.  Ky. 


Co.   (Ky.),  1266. 

—  negligence  of  master  as  question  for  jury.    Wiley  v.  Solvay  Process  Co.  (N.  Y.).  314. 

—  rules  of  master — duty  to  inform  servant.    St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.),  563. 
rules  of  master — habitual  disregard  of  rule.    St.  Louis,  etc.  R.  Co.  v.  Blaylock  (Ark.), 


563. 
Motorcycles'^failure  to  obtain  license — ^right  to  recover  for  injuries.     Switzer  v.  Sherwood 

( Wash. ) ,  216.  Annotated 

Owners   of   premises — attractive   nuisance — pool    of   water — liability    for    injury   to    infant. 

Thompson  v.  Alexander  City  Cotton  Mills  Co.    (Ala.),  721. 
collapse  of  building — liability  of  owner  for  resulting  injuries.     Prest-0-Lite  Co.  v. 

Skeel  (Ind.),  474.  Annotated 

defect  in  plans  of  building  prepared  by  architect — liability  of  owner.     Prest-O-Llte 


Co.  V.  Skeel   (Ind.),  474. 

duty  to  licensee.      Romana  v.  Boston  Elevated  R.  Co.  (Mass.),  893. 


Railroads—degree  of  care  required  of  railroad  at  crossing.     Imler  v.  Northern  Pacific  K. 
Co.   (Wash.),  933. 

-  duty  to  licensee  on  track.    Imler  v.  Northern  Pacific  R.  Co.  (Wash.),  933. 

failure  to  discover  peril  of  licensee  on  right  of  way — negligence  of  railroad.     Imler 

V.  Northern  Pacific  R.  Co.  (Wash.),  933. 

injury  to  person  near  station  platform— contributory  negligence  precluding  recovery. 


Wells  V.  Ann  Arbor  R.  Co.    (Mich.),  1093. 

running  train  on  unusual  track  as  negligence.     Imler  v.  Northern  Pacific   R.  Co. 


(Wash.),  933.  Annotated 

Res  ipsa  loquitur — when  doctrine  applies.     Prest-0-Lite  Co.  v.  Skeel   (Ind.),  474. 
States — liability   of   state   for   tort   of   officer.     Burroughs   v.   CommonwesJth    (Mass.),   38. 
Streets  and  highways — person  obstructing  highway  under  statutory  authority — liability  as 

for  negligence.    Great  (Dentral  R.  Co.  v.  Hewlett  (Eng.),  997.  Annotated 

Subsequent    conditions — admissibility    of    evidence    as    to    subsequent    conditions    or    tests. 

Smith's  Administratrix  v.  Middlesboro  Electric  Co.   (Ky.),  1164. 
Tobacco — liability  of  manufacturer  for  injuries  to  consumer.     Liggett,  etc.  Tobacco  Co.  v. 

Cannon    (Tenn.),   179. 
Violation  of  law  as  negligence  per  se.    Prest-0-Lite  Co.  v.  Skeel   (Ind.),  474. 
Warehouses — degree  of  care  required  of  warehouseman.  Hecht  v.  Boston  Wharf  Co.   (Mass.), 

446. 
duty   of   warehouseman — effect  of  previous  dealings.     Hecht  v.  Boston  Wharf  Go. 

(Mass.),  445. 

evidence  of  negligence — practice  of  other  warehouBv>man.     Hecht  v.  Boston  Wharf 


Co.   (Mass.),  445. 
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NEGLIGENCE  —  Oontinned. 

Warehouses — injury  to  goods  stored — recovery  against  warehouseman — effect  of  sale  of  part  of 

goods  by  bailor.     Hecht  v.  Boston  Wharf  Co.   (Mass.),  445. 
injury    to  goods   stored — what   law   governs — warehouse   receipts   act — ^necessity    of 

showing  applicability.     Hecht  v.  Boston  Wharf  Co.    (Mass.),  445. 

sufficiency  of  evidence  of  n^ligence  of  warehousemen.     Hecht  v.  Boston  Wharf  Co. 


(Mass.),  445. 

Waterworks   and   water   companies — failure   to   furnish    water — liability    for    loss    by    lire. 
Powell  V.  Wake  Water  Co.   (N.  Car.),  1302. 

See  also  Act  of  God;  Arsiunent  of  Comiuiel;  Bankmptoy;  Daatas«>;  Snbroffa" 
tion. 

NEOOTIABIiE  IKSTRUMENTS. 
See  Bills  and  Notes;  Cheeks. 

NEWLT  DISCOVERED  EVIDENCE. 

See  New  TriaL 

NEW  TRIAL. 

Motion  for  new  trial— oral  testimony — discretion  of  court.    Smith's  Administratrix  v.  Middles- 

boro  Electric  Co.   (Ky.),  1164. 
specification  of  errors  in  notice — effect  of  omission.    Richelson  v.  Mariette  (S.  Dak.), 

883. 
Kewly  discovered  evidence — certain  evidence  held  to  warrant  new  trial.     Egan  ▼.  Dotson 

(S.  Dak.),  296. 

matter  of  impeachment.     People  v.  Becker   (N.  Y.),  600. 


T 


See  also  Jury;  Mlseondnot  of  Counsel. 

NOMINAL  HOIJ>ERS. 
See  Bills  and  Notes. 

NONACCESS. 

See  Husband  and  Wife. 

NONINTOXICATING  LIQUORS. 
See  Intozicatins  Liqnors. 

NONRESIDENTS. 
See  Stoek  and  Stoeklaolders. 

NOTICE. 

See  Aeeident  Insnranee;  Adverse  Possession;  Airency;  Bills  and  Notes;  Reoordins 

Aots;  Taxation. 


NOXIOUS  BUSINESS. 
See  Constitutional  Law. 

NOXIOUS  WEEDS. 
See  Agrionltnre. 

NUISANCES. 

Attractive  nuisance — ^pool  of  water — liability  for  injuries  to  infant.    Thompson  v.  Alexander 
City  Cotton  Mills  Co.  (Ala.),  721. 

OBJECTIONS. 

See  Instraotion;  Trial. 

OBLIGATION  OT  CONTRACTS. 

See  Constitutional  Law. 

OBSTRUCTIONS. 

See  Streets  and  Highways. 

OCCUPATION  TAXES. 
See  Licenses. 

OFFICERS. 
See   Benefleial   Associations;    Corporations;   Public    OAoers. 
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OIL. 
See  Mines  and  Minerals* 

OPENING  JUDGMENTS. 
See  Judgments* 

OPINION  EVIDENCE. 
See  Eridenoe. 

OPINIONS. 

See  Conrte. 

OPTIONS. 
See  Tender  and  Purchaser* 

ORDER  OF  PROOF. 
See  Trial. 

ORDINANCES. 
See  Municipal  Corporations. 

OWNERS  OF  PREMISES. 

Attractive  nuisance — pool  of  water — liability  for  injury  to  infant.    Thompson  ▼.  Alexander 

City  Cotton  Mills  Co.    (Ala.),  721. 
Buildings — collapse  of  building — liability  of  owner  for  resulting  injuries.     Prest-O-Lite  Co. 

V.  Skeel  (Ind.),  474.  Annotated 

defect  in  plaiis  prepared  by  architect — liability  of  owner.     Prest-O-Lite  Co.  v.  Skeel 

(Ind.),  474. 

Licensees — dutv  of  owner  of  premises  to  licensee.  Homana  v.  Boston  Elevated  R.  Co.  (Mass.) , 
893. 

Prostitution — statute  making  owner  of  premises  liable  for  use  thereof  for  purposes  of  prosti- 
tution— validity  and  construction.  Tenement  House  Department  v.  McDevitt  (>i.  Y. ), 
455.  Annotated 

PARDONS. 

Conditions — right  to  impose  condition  in  granting  pardon.     In  re  Sutton    (Mont.)>  1223. 
Disbarment  of  attorney — pardon  as  affecting  right  to  disbar.     In  re  Sutton   (Mont.),  1223. 

Annotated 
Parole — effect  of  parole  on  operation  of  conviction.    In  re  Sutton  (Mont.)i  1223. 

PAROL.  DBDIOATION. 
Sete  Dedieatien. 

PAROIf. 

See  Pftrdons. 

PAROL  EVIDENCE. 

Chattel  mortgages — admissibility  of  parol  evidence  to  show  right  to  rescind  chattel  mortgage. 

Solomon  v.  Stewart  (Mich.),  942. 
Deeds — grafting  trust  on  absolute  deed  by  parol  testimony.     Queen  v.  Queen   (Ark.),  1101. 

impeachment  of  deed  by  parol  evidence.    Miller  v.  Miller  (Kan.),  018. 

recitals — contradiction  by  parol.    Anheier  v.  De  Long  (Ky.),  1239. 

Maps— explanation  of  map  by  parol.    Atlantic  Coa«t  Line  R.  Co.  v.  Dawes  (S.  Car.)^  1272. 

PARTIAL  RESCISSION. 
See  Reaoiaaiont  Caneellation  and  Reformation. 

PARTIES  TO  ACTIONS. 

Attorneys — dismissal  of  action  by  client— attorney  as  proper  party  In  second  action.    St. 

Louis,  etc.  R.  Co.  v.  Blaylock    (Ark.),  563. 
Bills  and  notes — right  of  nominal  holder  of  note  to  sue  thereon.     Carter  v.  Butler  (Mo.K  483. 

Annotated 
Corporations — action  against  stockholders — joinder  of  defendants.    Carlisle  v.  Ottley   (Ga.), 

673. 
Fidelity  bond^-construction — bond  designating  corporate  officers  as  obligees.    Clark  v.  Nickell 

(W.  Va.),  1286. 
Impleading  in   suit  in  equity — manner  of  impleading.     Hanscom  v.   Maiden,   etc   Gaslight 

Co.  (Mass.),  145. 
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PARTIES  TO  ACTIONS  ^  Contiimed. 

Insurance — ^action  by  insurance  company  against  tortfeasor — joinder  of  concurrent  insurers. 

Powell  V.  Wake  Water  Co.  (N.  Car.),  1302. 
Restoration  of  property — action  by  divorced  husband — parties.     Anheier  v.  De  Long   (Ky.  i, 

1230. 

See  also  Snlbrosati'om;  Trusts  and  Trustees. 

PARTITION. 

Proceeding  to  validate — inurement  of  title.    Glover  v.  Bradley   (U.  S.),  921. 

Sale — destruction  of  contingent  remainder  to  unborn  person.    Glover,  v.   Bradley    (U.  S.) 

921.  Annotated 
effect  of  sale  as  to  contingent  remaindermen  not  made  parties  to  suit.     Glover  v. 

Bradley  (U.  S.),  921. 

partition  of  remainder — validating  sale  in  subsei^uent  suit.    Qlover  v.  Bradley   (U. 


S.),  921. 

PARTNERSHIP. 
See  Judges. 

PART  PAYMENT. 
See  Aeeord  and  Satisfaction. 

PARTY  AFFILIATIONS. 
See  Elections. 

PASSIVE  TRUSTS. 
See  Trusts  and  Trnstees. 

PAYMENT. 

Bills  and  notefl — what  constitutes  payment  of  notes — direction  of  depositor  to  apply  deposit. 
Baldwin's  Bank  v.  Smith  (N.  Y.),  500.  Annotated 

See  also  Checks. 

PENALTIES. 

Abatement   of  action   to  recover  penalty — effect  of   dissolution   of  Corporation.     State  v. 
Arkansas  Cotton  Oil  Go.  (Ark.),  1178.  Annotated 

PERPETUITIES. 
See  Deeds. 

PERSONAL  INJimiES. 
See  Ari^vment  of  Counsel. 

PERSONAL  PROPERTY. 
See  Damafl^es. 

PERSONAL  REPRESENTATIVES. 
See  Eneentors  and  Administrators. 

PETITION. 
See  Pleading. 

PETROLEUM. 
See  Mines  and  Minerals. 

PHYSICAL  EXAMINATION. 

Schools— validity  of  regulation  requiring  physical  examination  of  pupils.    Streich  v.  Board 
of  Education  (S.  Dak.),  760.  Annotated 

PHYSICIANS  AND  SURGEONS. 
See  Food  and  Drngs. 

PLANS. 
See  AroUteots. 

PLANT. 

Meaning  of  "plant."    Wiley  v.  Solvay  Process  Co.  (N.  Y.),  .314.  Annotated 
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PIiATFORMS. 
See  Railroads. 

PliEADINO. 

Accident  insurance — notice  of  accident — necessity  of  pleading  waiver.    DottviUe  ▼.  Pacific 

Coast  Casualty  Co.   (Idaho),  112. 
Admission  in  pleading — effect  as  curing  defect  in  contract  sued  on.    Drennen  v.  WilliamB 

( Colo. ) ,  664. 

quieting  title — effect  of  admission  in  answer.     Vidmer  v.  Lloyd    (Ala.),  576. 

Amendment — amendment  at  trial — refusal  proper.    Smith's  Administratrix  y.  Middlesboro 

Electric  Co.  (Ky.),  1164. 
• amendment  of  bill' in  equity — defendant  seeking  affirmative  relief — necessity  of  crow 

bill.     Hanscom  v.  Maiden,  etc.  Gaslight  Co.  (Mass.),  145. 
^  amendment  of  bill  in  equity — right  to  answer  or  demur.    Hanscom  v.  Maiden,  etc 

Gaslight  Co.   (Mass.),  145. 

bill  to  enjoin  foreclosure  of  mortgage — ^retention  for  amendment.     Gato  v.  Christian 

Me.),  692. 

failure  to  object  before  trial— effect.     Drennen  v.  Williams   (Colo.),  664. 

right  to  amend  complaint  after  reversal  of  order  sustaining  demurrer.     Dick  v.  North- 


ern Pacific  R.  Co.  (Wash.),  638. 
Automobiles — ^negligent  operation  in  highway — ^pleading.     Switzer  v.  Sherwood  (Waah.),  216. 
Bills  and  notes — action   on  note — sufficiency   of  allegations  of  plaintiff's  petition.     Carter 

V.  Butler   (Mo.),  483. 

bona    fide   purchaser — sufficiency   of    pleading.     Jackson   v.    Georgia    Fire    Ins.  Co. 

( Ala. ) ,  807. 

Blacklisting — legality  of  blacklisting  agreement — sufficiency  of  complaint.  Dick  v.  Northern 
Pacific  R.  Co.   (Wash.),  638.  Annotated 

Demurrer — failure  to  demur — waiver  of  objection  to  jurisdiction.  Nicholas  v.  Title,  etc.  Co. 
(Ore.),  1149. 

Estoppel — necessity  of  pleading.     First  Bank  of  Texola  v.  Terrell   (Okla.),  681. 

Exhibits  as  aid  to  pleading  in  equity  suit.     Stuckey  v.  Stephens   (Ark.),  133. 

Guardians — petition  for  guardianship — issues  under  petition.    Kutzner  v.  Meyers  (Ind.),  872. 

petition  for  guardianship — sufficiency.     Kutzner  v.   Meyers    (Ind.),  872. 

Libel  and  slander — necessity  of  alleging  special  damages.  Dick  v.  Northern  Pacific  R.  Co. 
(Wash.),  638. 

sufficiency  of  complaint.     Dick  v.  Northern  Pacific  R.  Co.   (Waeh.),  638. 

Licensee — complaint  for  violating  license  act — necessity  for  negativing  exceptions.     Matter 

of  Gilstrap    (Cal.),  1086. 
Negative  pregnant — what  constitutes  negative  pr^nant.     Drennen  v.  Williams  (Colo.),  664. 
i  Annotated 

what  constitutes  negative  pregnant.     Thompson  v.  Hamilton  Motor  Co.   (Cal.),  677. 

Annotated 

what  constitutes  negative  pregnant.    Blalock  v.  Georgia  R.  etc.  Co.   (U.  S.),  679. 

Annotated 
what  constitutes  negative  pregnant.     First  Bank  of  Texola  v.  Terrell   (Okla.),  681. 

Annotated 
')bjections  to  pleading — ^failure  to  object  as  waiver.  Catholic  Foreign  Mission  Soc.  t. 
Oussani   (N.  Y.),  479. 

time  for  objection.    Carter  v.  Butler  (Mo.),  483. 

Release  as  defense — new  matter  in  reply.    Vasquez  v.  Pettit  (Ore.),  439. 

Rescission   of   contract — sufficiency    of   general    denial   to   raise   issues.      Capital    Securities 

Co.  V.  Gilmer   (Ala.),  888. 
Sales — breach  of  contract — sufficiency  of  complaint.    Thompson  v.  Hamilton  Motor  Co.  (Cal.), 

677. 
Specific  performance — action  against  corporation — authority  of  officer  to  contract — auiiicieney 

of  denial.     Catholic  Foreign  Mission  Soc.  v.  Oussani   (N.  Y.),  479. 
— • fraud  as  defense — sufficiency  of  answer.     Drennen  v.  Williams   (Colo.),  664. 

See  alio  Appeal  and  Error;  Referees;  Variance. 

PLBASURR 
See  Damagee. 

PLEDGE. 
See   Stockbroker*, 

POLICE. 

See  Arrest. 

POLICE   POWER. 
See  Constitutional  Lair. 
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POSSESSION. 
See  Bills  and  Notes;  Trespass;  Vendor  and  Pnroli.aser* 

POSTAL  LAWS. 

Using  mails   to   defraud — admissibility   of   answers   to   decoy   letters.     Samuels   v.   United 
States   (U.  S.),  711. 

admissibility  of  evidence  of  other  offenses.     Samuels  v.  United  States   (U.  S.),  711. 

claim  of  medical  ability  by  defendant — how  proved.    Samuels  v.  United  States  (U,  S.), 

711. 

instructions  approved.     Samuels  v.  United  States    (U.  S.),  711. 

instructions  properly  refused.     Samuels  v.  United  States    (U.  S.),  711. 

sufficiency  of  evidence.     Samuels  v.  United   States    (U.   S.),   711. 

sufficiency  of  indictment.     Samuels  v.  United  States    (U.  S.),  711. 


POWERS. 

Execution  of  power — necessity  that  instrument  refer  to  power.     Bennett  v.  Laws   (Colo.), 
240. 

PRACTICE. 
See  Judgments* 

PREMXITMS. 
See  Insurance. 

PRESCRIPTION. 

Easements — ^burden  of  proof  of  easement  by  prescription.     Rollins  ▼.  Blackden   (Me.),  875. 

effect  of  permissive  use,     Kollins  v.  Blackden   (Me.),  875. 

elements  essential  to  creation  of  prescriptive  easement.     Rollins  v.  Blackden   (Me.), 

875. 

hostility  of  user — admissibility  of  evidence.     Rollins  v.  Blackden    (Me.),  875. 

- — interruption  of  user.     Rollins  v,  Blackden    (Me.),   875. 

— prescriptive  right  to  take  water  from  well.     Rollins  v.  Blackden    (Me.),  875. 

Annotated 

PRESENTMENT. 
See   Bills  and  Notos. 

PRESIDENT. 
See  Corporations. 

PRESUMPTIONS. 

Acknowledgment — presumption  in  favor  of  certificate.  Houlihan  y.  Morrissey  (111.),  364. 
Alteration   of  instruments — presumption   from  apparent  alteration.     Palmer  v.   Blanchard 

(Me.),  809. 
Bills  and  notes — presumption  from  possession  of  note.     Carter  v.  Butler   (Mo.),  483. 

presumption  of  consideration  from  recital  "value  received."  ,  Palmer  v.   Blanchard 

(Me.),  809. 

Corporations — authority  of  president  to  execute  contract — presumption.     Omaha  Wool,  etc. 
Co.   V.  Chicago  Great  Western   R.   Co.    (Neb.),   358.  Annotated 

presumption  that  officers  have  performed  duties.    Union  Savings,  etc.  Co,  v.  District 

Court    (Utah),  821. 

Death — presumption  of  death  from  ahsence- — general  rule.     McLaughlin  v.  Sovereign  Camp 
(Neb.),  79. 

presumption  of  death  from  absence — presumption  as  to  time  of  death.     McLaughlin 

V.  Sovereign  Camp    (Neb.),  79. 

Dedication — presumption  as  to  acceptance.  Chicago,  etc.  R.  Co.  v.  Chicago  (111.),  1146. 
Election,  adopting  prohibition — presumption  of  regularity.  Longmire  v.  State  (Tex.),  726. 
Homestead — presumption  in  favor  of  homestead  right.     Mandan  Mercantile  Co.  v.   Sexton 

(N.  Dak.),  67. 
Innocence — presumption  of  innocence — effect  of  proof  of  good  character.     People  v.  Roach 

(N.  Y.),  410. 
Legitimacy — presumption  as  to  legitimacy  of  child  born  in  wedlock.    Kennedy  v.  State  (Ark.), 

1029. 
Master  and   servant — injury  to  railroad  employee — presumption  of  negligence.     St.   Louis, 

et<!.  R.  Co.  V.  Blaylock    (Ark.),  663. 
Remainders — presumption  in  favor  of  vesting.    Tatham's  Estate  (Pa.),  865;  Smith  v.  Chester 

(111.),  925. 
Statutes — presumption  in  favor  of  statute.    Perkins  v.  Board  of  County  Commissioners  (111.), 

27;   AlcCoy  v.  Handlin    (S.  Dak.),  1046. 

presumption  of  regularity  in  enactment.    State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 
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PRESUMPTIONS  —  Contlaved. 

Submission  of  controversy — presumption  as  to  facts  not  stipulated.     Richelson  r,  Mariette 

(S.  Dak.),  883. 
Taxation — presumption  in  favor  of  power  to  tax.     State  v.  Nygaard    (Wis.),   1065. 
Title — presumption  of  continuance.     Vidmer  v.  Lloyd   (Ala.),  676. 
Witnesses — failure  of  prosecution  in  criminal  case  to  call  witness — ^presumption.     Pw^le  v. 

Roach   (N.  Y.),  410. 

See  also  Appeal  and  Evror;  Benefloial  AMoeiattoas. 

PRINCrPAI.  AND  AGENT. 
See  Asency. 

PRIVATE  DETECTIVES. 
See  Deteetivee. 

PRIVATE  WATS. 
See  Eaeements. 

PRTVILEGEB   COMMTJNICATIONS, 
See  Ubel  and  Slamder;  WltaeMee* 

PROFITS. 
See  Corporationa. 

PROHIBITION. 
See  Intozieatins  Iiiqnon. 

PROMISSORY  NOTES. 
See  BilU  and  Notei. 

PROOF   OF   OTHER  CRIMES. 
See  Homioide;  Postal  Laws. 

prosecitTing  attorneys. 

Fees — taxation  as  costs.     State  v.- Missouri  PaciHc  R.  Co.   (Kan.),  612. 

Privileged  communications — communication  to  prosecuting  attorney  as  privileged.     People 

V.  Roach   (N.  Y.),  410. 

See  also  Eridenee;  Trial. 

PROSTITUTION* 

Owners  pf  premises — statute  making  owner-  liable  for  use  thereof  for  purposes  of  prostitution 
— validity, and  construction.     Tenement  House  Department  v.  McDevitt   (N.  Y.),  455. 

Annotated 
PURUCATION. 

.  See  Libel  ai&d  Slander* 

FUBIilO   I.ANDS. 

Actions  between  entrymen — necessity  of  joining  government.    Daniels  v.  Wagner  (U.  8.)>  40. 
Decisions  of  land  department — judicial  review.     Daniels  v,  Wagner   (U.  S.),  40. 
See  alio  Trees  and  Timber. 

PUBLIC  OFFICERS. 

Creation  and  change  of  office — power  of  legislature.     Perkins  v.  Board  of  County  Ck»imnis- 

sioners   (Ill.)»  27. 
Torts — liability  of  state  for  tort  of  officer.    Burroughs  v.  Commonwealth   (Mass.),  38. 

See    also    Attorneys;    Bnilding    and   Loan    Assooiationsi    Jndcaef    Libel    and 
Slander. 

PITBLIO  WORKS. 
See  Labor  Laws. 

QUANTUM  MERUIT. 
See  Contraets. 

QUESTIONS  OF  LAW  AND  FACT. 

Confessions — voluntary  nature  of  confessions  as  question  for  jury.    People  v.  Koacb  (N.  Y.), 
410. 


GENERAL  INDEX.  1363 

QUESTIOirS  QF  LAW  ANB  FACT  —  Cmtianed. 

Electricity — failure  of  electric  light  company  to  inspect  wiring— question  for  jury.     Smith's 

Administratrix  ▼.  Middlesboro  Electric  Co.   (Ky.),  1164. 
Libel  and  slander— exceeding  privilege- — question  for  jury.     Doane  v.  Grew    (Mass.),   338. 
Life  insurance — fraudulent  representation  as 'to  interest  of  beneficiary — question  for  jury. 

Langford  v.  National  Life,  etc.  Ins.  Co.   (Ark.),  1081. 
Master  and  servant — negligence  of  master  as  question  for  jury.     Wiley  v.  Solvay  Frocess  *' 

Co.   (N.  Y.)  314. 

QITIBTIlfQ  TI1XE. 

Burden  of  proof — effect  of  admission  in  answer.     Vidmer  v.  Lloyd   (Ala,),  576. 

Cloud  on  title — injunction  against  execution  of  deed  creating  cloud  on  title.     Maynard  v. 

Henderson   (Ark.),  1157. 
Dismissal  of  bill — dismissal  held  proper.     Mayiield  v.  Wernicke  Chemical  Co.   (Fla.),  1193. 
Limitations  of  actions — running  of  statute  against  action  to  quiet  title.     Ford  v.  Clendenin 

(N.  Y.),  658.  Annotated 

Pleading — admission  in  answer  as  making  prima  facie  case.    Vidmer  v.  Lloyd  (Ala.),  576. 

RACE  PREJUDICE. 
See  Arsument  of  CovnseL 

RAIUtOADS. 

Adverse  possession — notice  of  adverse  possession — ^notice  to  agent.  Atlantic  Coast  Line  R. 
Co.  V.  Dawes  (S.  C),  1272.  Annotated 

Crossings— degree  of  care  required  of  railroad  at  crossing.  Imler  v.  Northern  Pacilic  K. 
Co.  (Wash.),  933. 

Depots — meaning  of  "depot."    Illinois  Central  R.  Co.  v.  Causey   (Miss.),  1281.       Annotated 

—  statute  forbidding  backing  of  train  into  depot— construction.     Illinois   Central   R. 

Co.  V.  Causey  (Miss.),  1281. 

Interstate  commerce — state  regulation  of  railroad — requiring  precautions  at  crossings.  Sea- 
board Air-Line  Ry.  v.  Blackwell  (Ga.),  967.  Annotated 

Licensees — duty  of  railroad  to  licensee  on  track.  Imler  v.  Northern  Pacific  R.  Co.  (Wash.), 
933. 

failure  to  discover  peril  of  licensee  on  right  of  way — negligence  of  railroad.     Imler 

V.  Northern  Pacific  R.  Co.   (Wash.),  933. 

Right  of  way— rights  of  grantor  of  railroad  right  of  way — right  to  continued  private  cross- 
ing.    Carlton  v.  Seaboard  Air-Line  Co.    (Ga.),  497. 

•Stations — injury  to  person  near  station  platform — contributory  negligence  precluding  recov- 
ery.    Wells  V.  Ann  Arbor  R.  Co.    (Mich.),  1093.  Annotated 

Unusual  track — running  train  on  unusual  track  as  negligence.  Imler  v.  Northern  Pacific 
R.  Co.   (Wash.),  933.  Annotated 

See  also  Master  and  Servant. 

REAI«  ESTATE  BROKERS. 
See  Brokers. 

REAIi  PROPERTY. 

Action  to  recover  real  property — right  of  recovery  for  waste.    Rollins  v.  Blackden  (Me.),  875. 

RECEIPTS. 
See  Aoeord  and  Satisfaction. 

RECEIVERS. 

Action  for  appointment  of  receiver— presumption  that  officers  of  corporation  have  performed 

duties.     Union  Savings,  etc.  Co.  v.  District  Court   (Utah),  821. 
Building  and  loan  association — appointment  of  receiver.    Union  Savings,  etc.  Co.  v.  District 

Court  (Utah),  821.  Annotated 

RECITALS. 
See  Deeds. 

RECORDING  ACTS. 

Fraud — ^record  of  instrument  as  constructive  notice  of  fraud.  Underwood  v.  Fosha  (Kan.), 

265.  Annotated 

record  of  instrument  as  constructive  notice  of  fraud.  Ewbank  v.  Lyman  (N.  Car.), 

272.  Annotated 

Recording  of  deed^-eifect  as  to  all  persons  benefited.     Miller  ▼.  Miller   (Kan.),  918.  •> 

See  also  Chattel  Mortsages. 
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RECRIMINATION. 
See  DiTorce. 

REBEUVERT    BONDS. 
See  Replerim. 


See  Taacation. 


Variance  of  report  from  pleadings — effect.    Gamp  v.  Barber  (Vt.)>  ^1* 

REGISTRATION. 
See   Eleetione. 


See  Trusts  and  Traateee. 

RELATIONSHIP. 
See  Conepiraey;  Judges. 

REI«EASE  AND  DISCHARGE. 

Attorney 8 — power  of  attorney  to  release  client's  claim.  Glover  y.  Bradley  (U.  S.)f  ^1- 
Consideration — failure  of  consideration  for  release — remedies.  Vasqnez  y.  Pettit  (OreO>  439- 
False   representation   to  secure  release— materiality   of   representation.     Vasquez  y.   Pettit 

(Ore.),  439. 
Pleading — new  matter  in  reply.     Vasquez  v.  Pettit    (Ore.),  439. 
Subrogation — subrogation  of  insurer  to  rights  against  tortfeasor— effect  of  release  by  insured. 

Powell  V.  Wake  Water  Co.  (N.  Car.),  1302.  Annotated 

' subrogation  of  insurer  to  rights  against  tortfeasor — effect  of  release  by  insured.     Fire 

Association  v.  Wells  (N.  J.),  1296.  Annotated 

See  also  Dewer. 

REUGIOUS  SOCIETIES. 

Communistic  society  as  contrary  to  public  policy.     Order  of  St.  Benedict  y.  Steinhauser 

(U.  S.),  463.  '  Annotated 

Monastic  order — ^termination  of  membership.    Order  of  St.  Benedict  y.  iSteinhauaer  (U.  S.), 

463. 
Property  held  by  member — charging  with  trust.    Order  of  St.  Benedict  y.  Steinhauser  (U.  S.), 

463. 
Property  rights  of  member — release  from  rules.    Order  of  St.  Benedict  v.  Steinhauser  (U.  S.)^ 

463. 


Acceleration  of  remainders — refusal  of  life  tenant  to  accept  conyeyance.     Miller  y.  Miller 

(Kan.),  918. 
Conveyance— conveyance   between   remainderman — validity.     Lee  v.   Oates    (N.    Car.),   514. 

Annotated 

right  to  convey  contingent  remainder.     Love  v.  Lindstedt    (Ore.),  898. 

Destruction  of  contingent  remainder  to  unborn  person — failure  of  particular  estate.    Miller 

V.  Miller  (Kan.),  918.  Annotated 

* merger  of  estates.    Smith  v.  Chester  ( 111. ) ,  925.  Anmotaied 

—  partition  sale.    Glover  v.  Bradley  (U.  S.),  921.  Annotated 

termination  of  particular  estate.    Love  v.  Lindstedt  (Ore.),  898.  Annotated 

Equitable  conversion — condemnation  of  land  subject  to  remainder.     Tatham's  Kstate   (Pa.), 

855. 
Kxecutory  devise— distinction  between   executory  devise  and  remainder.     Miller  y.  Miller 

(Kan.),  918. 
future  estate  construed  as  contingent  remainder  rather  than  executory  devise.     Love 

V.  Lindstedt    (Ore.),  898. 
Partition — contingent   remaindermen   not   made    parties   to    partiticm    suit— effect   of   sale. 

Glover  v.  Bradley   (U.  S.),  921. 

partition  of  remainder  validating  sale  in  subsequent  suit.    Glover  y.  Bradley  (U.  S.)» 

921. 

Tested  or  contingent  remainders — presumption  in  favor  of  vesting.    Tatham's  Estate  (PSa.)» 
855:  Smith  v.  CTiester  (111.),  925. 

remainder  held  to  be  contingent.     Love  v.  Lindstedt   (Ore.),  898;   Smith  y.  Chester 

(111.),  925. 

remainder  held  to  be  vested.    Lee  v.  Oates   (X.  Car.),  514. 


GENERAL  INDEX.  1355 

REMAINDERS  AND  REVERSIONS  ^  Cmtinned. 

Tested  or  contingent  remainders — remainder  to  "heirs."    Tatham's  Estate   (Pa.),  855. 

Annotated 

remainder  to  "heirs."    Tevis  v.  Tevis  (Mo.),  865.  Annotated 

See  also  Life  Estates. 

REMAND. 

See  Appeal  and  Errer. 

REPETITION. 
See  Iiibel  and  Slander. 


(Damages— ^ving  redelivery  bond  as  evidence  of  malice.    Scanlan  ▼.  La  Coste  (Colo.),  254. 


See  Pleading. 

REPRESENTATIONS. 
See  Frand(  Release  and  Diseharsa* 

REPUONANOT. 

See  Wills. 

REQUISITION. 
See  Criminal  Iiaw. 

RESCISSION,  CANCEIXATION  AND  REFORMATION. 

Building  and  loan  associations — rescission  of  contract  on  ground  of  fraud.  Capital  Securi- 
ties Co.  V.  Gilmer  (Ala.),  888.  Annotated 

-Chattel  mortgage — admissibility  of  parol  evidence  to  show  right  to  rescind  chattel  mortgage. 
Solomon  v.  Stewart  (Mich.),  942. 

"Contract  for  purchase  of  realty-^rescission — ^necessity  of  returning  consideration.  Carter 
V.  Butler  (Mo.),  483. 

Partial  rescission — necessity  for  tender  of  consideration.     Anheier  v.  De  Long   (Ky.),  1239. 

Pleading — sufficiency  of  general  denial  to  raise  issues.  Capital  Securities  Co.  v.  Gilmer 
(Ala.),  888. 

RES  GESTAE. 
See  Adn&issions  and  Deolarationa. 

RESIDENCE. 
See  Insnranee. 

RES  IPSA  IiOQUrrUR. 
See  Neflfligenee. 

RtS  JITDICATA. 

"Corporations — stockholder's  liability — conclusiveness  of  proceeding  to  enforce — nonresident 
stockholders.     Selig  v.  Hamilton   (U.  S.),  104. 

Scope  of  adjudication — matters  which  might  have  been  litigated.  Cook  v.  Conners  (N.  Y.), 
248. 

Splitting  cause  of  action — judgment  in  first  action  as  bar.    Rollins  v.  Blackden  (Me.),  875. 

Subrogation — action  by  insurer  on  rights  by  subrogation — matters  concluded.  Fire  Asso- 
ciation y.  Wells   (N.  J.),  1296. 

RESTORATION  OF  PROPERTY. 
See  DiToreei  Idmitatioa  of  Aetiona. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RESTRAINT  ON  AI.IENATION. 

See  Life  Estates. 

RETRAXIT. 
See  Attorneys. 
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See  Dyins  Deolaratione. 

RE  VITAL. 
See  Aotlons  and  Proeeedlnsi. 

RETOOATION. 
See  Dedioation;  Intozioatiais  Liqnore;  Willi* 

RUIJBS  AND  RBGmLATIONS. 
See  Attorneys;  Banks;  Master  and  Servant;  Religions  Soeieties. 


Breach  of  contract — sufficiency  of  complaint.    Thompson  t.  Hamilton  Motor  Go.  (Gal.),  677. 

—  sufficiency  of  evidence  of  damage.     Thompson  v.  Hamilton  Motor  Go.    (Gal.),  677. 

Title  acquired  by  purchaser  of  personalty — not  superior  to  title  of  seller.    Howard  v.  Hcrhail 

(R.  I.),  186. 

See  also  Frandnlent  Sales  and  ConTeyanees;  Tebaeeo* 

SATISFAOTIOM. 
See  Aooord  and  Satisfaetion. 

SCHOOLS. 

Pupils — validity  of  regulation  requiring  physical  examination.     Streich  v.  Board  of  Kductr 
tion  (S.  Dak.),  760.  Annotci^d 

Teachers— contract  with  teacher — ^necessity  that  board  act  as  body.    Barton  v.  School  District 
(Ore.),  262. 

contract  with  teacher — right  of  action  for  breach  of  invalid  contract.     Barton  v. 


School  District   (Ore.),  252. 


SECONDARY  EVIDENCE. 
See  ETidence. 

SECRET  PROFITS. 
See  Corporations. 

SECURITIES. 
See  Gnardiana. 


Instructions — sufficiency  of  instruction  as  to  self-defense.     Graham  T.  State    ((^a.)*   SI95, 

SENTENCE  AND  PUNISHMENT. 

Homicide — instructions — propriety  of  instruction  as  to  punishment  for  varioiu  degrees  of 
homicide.     State  t.  Inlow   (Utah),  741.  AtmoiiUei 

SEPARATION  OF  JURORS. 
See  Jnry. 

SETTIJEMENT. 
See  Gnardians. 

SHADE  TREES. 
See  Tropes  and  Timber. 

SIDEWALKS. 
Bee  Streets  and  Highwayi* 

SIGNATiJRlBS. 
See  Bills  and  Notes. 

SIUBNCZI. 
See  £stoppel. 

SLANDER. 

« 

See  libel  and  Slander. 
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SOCIBTIEa  AND  CLUB8, 
See  Beligioue  Societies* 

SPBCIAL  ASSESSMENTS. 
See  Taauitioii. 

SPECIAL  DAMAGES. 
See  Idbel  and  Slander. 

SPECIFIC  PERFORMANCE. 

Pleading — fraud   as    defense — sufficiency   of   answer.     Drennen   ▼.    Williams    (Colo.),   664. 

sufficiency  of  denial.     Catholic  Foreign  Mission  Soc.  v.  Oussanl   (N.  Y.),  479. 

Relief  granted — personal  liability.    Drennen  v.  Williams  (Colo.),  664. 

Tender  as  reqilisite  to  specific  performance — waiver.    Tevis  v.  Tevis  (Mo.),  866, 

STARE  DECISIS. 

Advisory  opinion  of  judges — force,  and  effect.    Woods  v.  Wob^m  (Mass.)^  292.    Annotated 

STATE  COURTS. 
See  Gimrts. 

STATES. 

Action  against  state — liability  of  state  for  tort  of  officer.     Burroughs  ▼.  Commonwealth 

(Mass.),  38. 
— -  liability  of  state  to  suit.    Burroughs  v.  Commonwealth  (Mass.)»  38. 


STATE  STATUTES. 
See  Employers'  Iilabllity  Aets. 

STATIONS. 
See  Railroads. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statnte  of. 

STATUTE  OF  LIMITATIONS* 
See  Idmltatlon  of  Aetlons. 

STATUTE  OF  USES. 
See  Tmsts  and  Tmstees. 

STATUTES. 

Construction — acts  in  jpari  materia.    Bird  v.  State  (Tenn.),  634. 

effectuating  legislative  purpose.    In  re  Berfferon   (Mass.),  549. 

general  rules  of  construction.    Wiley  v.  SoTvay  Process  Co.   (N.  Y.),  314. 

Criterion  of  validity — actual  effect  of  statute.     Castle  v.  Mason    (Ohio),   164. 
Enactment- — enactment  over  veto— requisite  number  of  votes.     State  v.  Missouri  Pacific  R. 

Co.   (Kan.),  612.  ' 

presumption  of  regularity  of  enactment.    State  v.  Missouri  Pacific  R.  Co.  (Kan.),  612. 

Policy  or  wisdom  of  statute  as  judicial  question.    Perkins  v.  Board  of  County  Commissioners 

(111.),  27. 
Presumption  in  favor  of  statute.     Perkins  v.  Board  of  County  Commissioners    (111.)^  27; 

McCoy  V.  Handlin  (S.  Dak.),  1046. 
Title  and   subject-matter — Forest  Preserve  Act   of   Illinois.     Perkins  v.   Board   of   County 

Commissioners    (111.),  27. 
■  Kansas  Act  regulating  transportation  of   intoxicating   liquors.     State  ▼.   Missouri 

Pacific  R.  Co.   (Kan.),  612. 
Uncertainty  as  affecting  validity  of  statute.     Perkins  v.  Board  of  County  Commissioners 

(111.),  27. 

See  also  Employers'  Uabllity  Aots;  Intozloatlns  Uqnors. 

STENOGRAPHERS. 
See  Appeal  and  Error. 

STOCK  AND  IStTOCKHOLDERS. 

Action  against  stockholders — joinder  of  defendants.     Carlisle  v.  Ottley   (Ga.),  673. 

venue  of  action.    Carlisle  v.  Ottley   (Gu.),  673. 

Assignment  of  stock — what  ccmstitutes  "fly  power."     Carlisle  v.   Norris    (N.  Y.),   429. 
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STOCK  AND  STOCKHOIJ>EItS  -  Continuea. 

Dividends  paid  from  capital — liability  of  stockholders.     Carlisle  v.  Ottley   (Gsu),  573. 
Inspection  of  books  of  corporation — rights  of  stockholders.     Powelson  v.  Tennessee  Kastem 

Electric  Co.    (Mass.),  102. 
Stockholder's   liability — conclusiveness   of   proceeding  to   enforce — ^nonresident   stockholders. 

Selig  V.  Hamilton    (U.  S.),  104. 

effect  of  bankruptcy  proceeding  against  corporation.    iSelig  v.  Hamilton  (U.  S.),  104. 

limitation  applicable   to  proceeding  to   enforce.     Selig  v.   Hamilton    (U.   S.),   104. 

statute  making  stockholders  liable  for  corporate  debts  after  bona  fide  transfer  of 

stock — validity  and  effect.    Selig  v.  Hamilton   (U.  S.),  104.  Annotated 

Transfer  of  stock  on  books — ^mandamus  as  remedy  to  compel.    Travis  v.  Knox  Terpezone  Co. 
(N.  Y.),  387. 

poWer  of  courts  to  compel.    Travis  v.  Knox  Terpezone  Co.   (N.  Y.),  387, 

refusal  to  make  transfer — remedies  of  assignee  of  stock.    Travis  v.  Knox  Terpezone 

Co.   (N.  Y.),  387. 

rights  of  unregistered  transferee  as  against  attachment  levied  on  stock.     Bleakley 


v.  Candler  (N.  Car.),  426.  Annotated 

Witnesses — competency  of  stockholder  as  attesting  witness  to  mortgage  executed  to  corpo- 
ration.    Peagler  v.  Davis   (Ga.)»  232.  Annotated 


Pledged  stock — duty  of  stockbroker  to  account.     Carlisle  v.  Norris   (N.  Y.),  429. 

STOPPING  PAYMENT. 

See  Checks. 

STR1XT8  AND  HIGHWAYS. 

Abutting  owners — relative  rig[hts  of  public  and  abutting  awner.    Chesapeake,  etc.  Tel.  Co.  t. 
Goldsborough   (Md.),  1. 

right  to  use  sidewalk  for  area  ways,  etc.    State  v.  Armstrong  (Neb.),  654.     Annotated 

Obstruction  of   highway — person   obstructing   highway  under  statutory   authority — liability 

as  for  negligence.    Great  Central  R.  Co.  V.  Hewlett  (Eng.),  997.  Annotated 

Use  of  streets — additional  servitude — construction  of  subway.     Matter  of  City  of  New  Vork 

(N.  Y.),  119. 
■  additional   servitude — what  constitutes— legislative  determination.     Matter   of   City 

of  New  York   (N.  Y.),  119. 

See   also  Automobilea. 

SXTBMISSION  OF  CONTROVERSY. 

Presumption  as  to  facts  not  stipulated.    Richelson  v.  Mariette  (S.  Dak.),  883. 

SXTBMISSION  OF  ISSITES. 
See  Trial. 

SUBROGATION. 

Extent  of  rights  acquired  by  subrogation.    Peagler  v.  Davis  (Ga.),  232. 
Insurance — action  bv  insurer  on  rights  by  subrogation — res  judicata.     Fire  Association  ▼. 
Wells    (N.  J.),  1296. 

subrogation  of  insurer  to  rights  against  tortfeasor— eflfect  of  release  by  insured.    Fire 

Association  v.  Wells  (N.  J.),  1296.  Annotated 

subrogation   of   insurer  to  rights   against   tortfeasor — effect   of   release   by    insured. 

Powell  V.  Wake  Water  Co.  (N.  Car.),  1302.  Annotated 

subrogation  of  insurer  to  riglits  against  tortfeasor — ^right  of  insurer  to  sue  in  own 

name.     Powell  v.  Wake  Water  Co.   (N.  Car.),  1302. 

subrogation  of  insurer  to  rights  against  tortfeasor — right  of  subrogation.     Powell 


V.  Wake  Water  Co.   (N.  Car.),  1302. 
Mortgages — first  mortgage  paid  by  proceeds  of  second — subrogation  of  second   mortgagee. 

Gato  V.  Christian    (Me.),  692. 
purchaser  paying  mortgage — subrogation  to  rights  of  mortgagee.     Peagler  v.  Davis 

(Ga.),  232. 
Tenants  in  common — subjection  of  share  of  tenant  to  mortgage  debt — subrogation  to  rights 

of  mortgagee.    Sprowls  v.  Sprowls  (S.  Dak.).,  830. 

SUBSEQUEITT  CONDITIONS. 
See  Erideaoe* 

SXTBWATS. 
See  Streets  and  Hlffliwajs. 
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SUFFICIENCT  OF  EVIDENCIU 
See  Eridenee* 

SUMMARY  PROCEEDINGS. 
See  Taxation. 

SUNDAYS  AND  HOUDATS. 

Gift  made  on  Sunday^-Talidity.    Herries  v.  Bell  (Mase.),  423.  'AMnotated 

TARING  TESTIMONY. 
See  T^ial. 

TAXATION. 

Federal  corporation  tax — ^validity  and  construction.    Blalock  t.  Georgia  R.  etc*  Co.  (U.  B.), 

679. 
Incom^e  taxt — applicability  to  judicial  salary.     State  v.  Nygaard    (Wis.),  1065. 
Lien — enforcement — nature  of  proceeding.     Garstens  and  Earles  v^. Seattle   (Wash.),  1070. 

statute  giving  priority  to  tax  lien — validity  and  construction.     Carstens  and  Earles 

V.  Seattle   (Wash.),  1070.  .'  Annotated 

Power  to  tax — presumption  in  favor  of  power.     State  v.  Nygaard    (Wis.),   1065. 

scope  of  taxing  power.     Matter  of  Kessler   (Idaho),  228. 

Special    assessments — constructive   notice  to   landowners.     Carstens   and   iilarles   v.   Seattle 

(Wash.),  1070. 
■ —  enforcement — summary  proceedings.     Carstens  and  Earles  v.  Seattle   (Wash.),  1070. 

power  to  make.     Carstens  and  Earles  v.  Seattle   (Wash.),  1070. 

Tax  sales — notice  to  redeem — sufficiency  of  statement  as  to  expiration  of  time  to  redeem. 
Stewart  v*  Kidenour'  (Neb.),  242.  'Annotated 

.  See  also  Appeal  and  Error;  Licenses. 

TAXPAYERS'  ACTIONS. 

Dismissal — action  brought*  on  behalf  of  county — right,  of  county  to  dismiss.     Holt  County 
v.  Tomlinson  (Neb.),  853. 

TELEGRAPHS  AND  TELEPHONES. 

Contract  to  furnish  materials  for  telephone  line— Kwnst ruction.    Camp  v.  Barber  (Vt.),  451. 

TENANTS  IN  COMMON. 

Mortgage  by  tenants  in  common — subjection  of  share  of  tenant  to  debtr— subjrogation  to  rights 
of  mortgagee.    Sprowls  v.  Sprowls  (S.  Dak.),  830. 

TENDER. 

Tender  as  requisite  to  specific  performance — ^waiver.     Tevis  v.  Tevis   (Mo.),  865. 

See  also  Benefleftal  Aaaoeiationa;  Rescission,  Caneellatiom  and  Vtoforntation. 

TERMilNATION. 
See  Bailments. 

TESTAMENTARY  TRUSTS. 
See  Tmsts  iknd  Trustees. 

TESTS. 
See  Eridenoe. 

TIDE. 

Tide  as  act  of  God,    Hecht  v.  Boston  Wharf  Co.  (Mass.),  445>.  Annotated 


See  Trees  and  Timber. 


See  Death. 

TIME  FOR  ARGUMENT. 
See  Argnnkent  of  Counsel. 

TITLE. 

Presumption  of  continuance  of  title.    Vidmer  v.  Lloyd  (Ala.),  576. 
Possession  as  evidence  of  title.    Vidmer  v.  Lloyd   (Ala.),  576. 
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TOBACCO. 

Liability  of  manufacturer  for  -injuries  to  consumer.     Liggett,  etc.  Tobacoo  Go.  r.  Caiibob 

(Tcnn.),  179. 
Tobacco  as  food.    Liggett,  etc.  Tobacco  Co.  v.  Cannon.  (Tenn.),  179. 

TORTS. 
See  Negligence;  Subrogatioii. 

TRADEMARKS  AND  TRADE  NAMES. 

Acquisition  of  trade  name — ^necessity  of  actual  use.    Rodseth  v.  Northwestern  Marble  Worki 

(Minn.),  267. 
Assignability  of  trade  name.     Rodseth  v.  Northwestern  Marble  Works   (Minn.),  257. 

Aw^otated 
GeogrAphietA  nAmeA—aequisition  of  secondary  significance.    Rodseth  t.  Northwestern  Marble 

Works   (Minn.),  267. 
Infringement  of  trade  name^-use  by  corporation  of  own  name.     Rodseth  v.  Northwestem 

Marble  Works  (Minn.),  267. 

TRANSFER  OF  STOCK. 
See  Stock  and  StooU&oldem. 

TRANSPORTATION. 
See  Intozleatins  Idquors. 

TREES  AND  TIMBER. 

Forest  Preserve  Act  of  Illinois — issuance  of  bonds.    Perkins  v.  Board  of  County  Commission* 
ers  (111.),  27.  Annotated 

validity  of  statute.    Perkins  v.  Board  of  County  Commissioners  (111.),  27.    Annotated 

National  forest  reserve — selection  of  lieu  lands.    Daniels  v.  Wagner  (U.  S.),  40.    AniMtated 

Shade  trees — statute  giving  forestry  board  control  of  shade  trees — ^validity.     Chesapeake, 

etc.  Tel.  Co.  v.  Goldsborough  (Md.),  1.  ■    Annotated 

State  forester — liiibility  of  state  for  acts  of  state  forester.     Burroughs  v.  Commonwealth 

(Mass.),  3>8.  Annotated 


Limitation  of  actions — when  right  of  action  for  trespass  is  barred.     Rollins  v.  Blackden 

(Me.),  876. 
Possession  as  evidence  of  title.    Vidmer  v.  Lloyd  (Ala.),  676. 

TRIAL. 

Kxclusion  of  jury  during  argument  of  law  question — criminal  case.    People  v.  Becker  (N.  Y.)^ 

600. 
FAir  trial-'-effect  of  allowing  greater  latitude  to  prosecuting  attorney  oii  cross-examination 

of  witnesses.    People  v.  Becker  (N.  Y.),  600. 
Motion  to  strike  out  testimony  of  witness — motion  held  to  be  too  broad.     Harris  v.  State 

(Wyo.),  1201. 
Objection  to  reception  of  evidence — effect  of  failure  to  object.     Douville  v.  Pacific  Coast 

Casualty  Co.   (Idaho),  112.  • 
—  specific  ground  urged — ^waiver  of  other  groimde.    St.  Louis,  etc.  R.  Co.  v.  Blaylock 

(Ark.),  663. 
Order  of  proof— discretion  of  trial  judge.     P?ople  v.  Becker   (N.  Y.),  600. 
Prejudicial  influences — contempt  proceedings  against  third  persons.    People  v.  Becker  (N.  Y.), 

600. 
Submission  of  issues — effect  of  party  joining  in  request.     St.  Louis,  etc.  R.  Go.  v.  Blaylock 

(Ark.),  663. 
submission  of  issue  of  fact  by  chancellor — effect  of  verdict.     Anheier  t.  Be  Long 

(Ky.).  1239. 
Taking  testimony  in  chancery  case — extension  of  time — discretion  of  court.     Mayfleld  T. 

Wernicke  Chemical  Co.  (Fla.),  1193. 
Withdrawal  of  evidence — necessity  of  request.    State  v.  Inlow  (Utah),  741. 

See  also  Argiiiiieiit  of  Counsel;  Instniotioas;  Jury;  Miseondiiet  of  Covmeol) 
Venne;  Witnesses. 

TBU8T  FXTIfD. 

See  Insnranee^ 

TRUSTS  AND  TRUSTEES. 

Creation  of  trust — ^grafting  trust  on  absolute  deed  by  oral  testimony.     Qneen  ▼.  Qaeen 
(Ark,),  1101. 
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TRUSTS  AND  TRUSTEES  ^  Oontinued. 

Execution  by  statute  of  uses — ^merger  of  estates.     Lee  v.  Oates   (N.  Car.),  514. 
Failure  for  lack  of  trustee — power  of  equity.     Sherlock  v.  Thompson    (Iowa),   1216. 
Limitation    of   actions- — enforcement   of   trust — accrual    of   right   of   action.     Order   of  "Bt. 

Benedict  v.  Steinbauser   (U.  S,),  463. 
jVferger  of  estates — life  tenant  also  trustee  of  property.    Sherlock  v.  Thompson  (Iowa),  1216. 

Annotated 
Passive  trust — ^joinder  of  trustee  in  action.     Lee  v.  Oates   (N.  Car.),  514. 
Reimbursement  of  trustee  for  expenses — trustee  removed  for  malfeasance.    Matter  of  Uowell 

(N.  Y.),  627. 
Testamentary  trusts— creation— express  words  unnecessary.     Sherlock  v.  Thompson   (Iowa), 

1216. 
creation — provision   held   to  create  trust.     Sherlock  v.  Th<Mnpeon    (Iowa),  1216. 

See  also  Relisioua  Soeietiea, 

TRUTH. 
See  libel  and  Slaaderw 

UNCOETRADICTBD  TESTIM OUT. 
See  Erideiiee. 

UKDISOXiOSED  PRUfCIPAIii 
See  Asenoy. 

UNITED  STATES. 
See  Publie  LaMde. 


UKREGISTERED  TRANSFERS. 
See  Stoek  and  Stookliolderap 

USE  OF  PROPERTY. 
See  Damases. 

USURY. 

r!frect  of  usury — ^forfeiture  of  interest.     Leach  v.  Dolese  (Mich.),  1182. 
What  constitutes  usury — exaction  of  bonus.'   Leach  v.. Dolese  (Mich.),  1182. 

VAI.UE. 

Evidence  of  value — listing  of  property  by  broker  for  sale.     Peagler  ▼.  Davis    (Ga.),  232.. 
See  also  Damasee. 

VARIANCE. 

Bill  and  proof  in  equity  case — ^what  constitutes  variance.    Houlihan  v.  Morrissey  (III.),  364. 
Jndictment  and  proof — materiality  of  variance.     Harris  v.  State   (Wyo.),  1201. 
See  also  Referees. 

VEiroOR  AND  PURCHASER. 

Action  for  purchase  price — ^proof  of  delivery  of  possession.     Carter  v.  Butler   (Mo.),  483. 
Brokers — power  to  make  contract  of  sale.    Springer  v.  City  Bank,  etc.  Co.  (Colo.),  520. 

Annotated 
Corporations^pow«r  of   president  to  contract  for  purchase   of   realty.     Catholic   Foreign 

Mission  Soc.  v.  Oussani  (N.  Y.),  479.  Annotated 

Cure  of  defect  in  contract — ^admission  in  pleading.     Drennen  v.  Williams   (Colo.),  664. 
Mutuality  of  contract — option  to  rescind  as  affecting  muuuality.     Catholic  Foreign  Mission 

Soc.  V.  Oussani   (N.  Y.),  479. 
Sale   with   reference  to  map-T-effect  as  dedication.     Eltinge  v.   Santos    (Cal.),   1143. 

rights  of  purchaser.     Eltinge  v.  Santos   (Cal.),  1143. 

Subrogation — purchaser    paying    mortgage — subrogation    to   rights    of    mortgagee.      Feagler 

v.  Davis  (Ga.),  232. 
Sufficiency  of  contract— description  of  property.     Drennen  v.  Williams    (Colo.),  664. 
Waiver  of  forfeiture  by  purchaser — effectiveness.     Catholic  Foreign  Mission  Soc.  v.  Oussani 

(N.  Y.),  479. 

See  also  Dedieation;  Gnardians. 

VENUE. 

Change  of  venue — criminal  case — ^withdrawal  of  application  after  granting  thereof — ^transfer 
of  papers.     Graham  v.  State   (Ga.),  595. 
Ann.  Oas.  1917A. — 86. 
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VENUE  —  Coatiiiiied* 

Change  of  venue — divorce — right  to  change  of  venue  in  divorce  action.     Hockeit  y.  Hockett 

(S.  Dak.),  938.  Annotated 

Corporations — ^action  against  stockholders — venue  of  action.     Carlisle  y.  Ottley   (Ga.),  573. 

VEKDICT. 

Correction  of  verdict — reassembling  jury.     Mitchell  v.  Langley    (Ga.),  469. 

Direction  of  verdict — necessity  of  exception.     Bamum  v.  Chamberlain  Liand,  etc  Co.  (H. 

Dak),  848.  Annotated 

£xcessive   verdict — criminal   conversation — what   is   excessive   verdict.     Jowett   v.    Wallace 

(Me.),  764. 
death  by  wrongful  act — what  is  excessive  verdict.     Denver  v.  Atchison,  etc.  R.  Co. 

(Kan.),  1007;   Illinois  Central  R.  Co.  v.  Causey    (Miss.),  1281. 
See  also  Appeal  and  Error;  Trial. 

VESTED  REMAINDERS. 
See  Remaiadera  and  RoToralona. 

VETO. 
See  Statntet. 

VICIOUSNESS. 


WAGES. 

Assignment — statute  prohibiting  assignment  of   wages — validity  and  construction.     Cleve 
land,  etc.  R.  Co.  v.  Marshall    (Ind.),  756. 

WAIVER. 

See  Accident  Insurance;  Frandnlent  Sales  and  ConTejances;  Pleading;  Tender; 

Vendor  and-  Pnrcliaser* 


Judicial  notice  of  existence  of  war.     In  re  Wulzen    (U.  S.),  274. 
See  also  MiUtia. 


Degree  of  care  required  of  warehousemen.    Hecht  v.  Boston  Wharf  Go.   (Mass.),  445. 
Duty  of  warehouseman — effect  of  previous  dealings.    Hecht  v.  Boston  Wharf  Co.  (Mass.),  445. 
Evidence  of  negligence — practice  of  other  warehousemen.    Hecht  v.  Boston  Wharf  Go.  (Mass.), 

445. 
sufficiency  of  evidence  of  negligence  of  warehousemen.     Hecht  v.  Boston  Wharf  Co. 

(Mass.),  445. 
Injury  to  goods  stored — recovery  against  warehouseman — effect  of  sale  of  part   of  goods 

by  bailor.     Hecht  v.  Boston  Wharf  Co.   (Mass.),  446. 
Injury  to  goods  stored — ^what  law  governs — ^warehouse  receipts  act — necessity  of  showing 

applicability.     Hecht  v.  Boston  Wharf  Co.    (Mass.),  445. 

WARRANTS. 

See  Arrest. 

WASTE. 

Action  to  recover  real  property — right  of  recovery  for  waste.    Rollins  ▼.  Blackden  (Me.),  87B. 

WATERS  AND  IVATERCOITRSES. 

Prescription — right  to  take  water  from  well— creation  by  prescription.    Rollins  v.  Blackden 
(Me.),  875.  Annotated 

Tide  as  act  of  God.     Hecht  v.  Boston  Wharf  Co.    (Mass.),  445. 

WATERWORKS  AND  WATER  COMPANIES. 

Failure  to  furnish  water — ^liability  for  loss  by  fire.    Powell  v.  Wake  Water  Co.  (N.  Car.),  1302. 

WATS. 

See  Easements. 

WERR-KENYON  ACT. 
See  Intozieatinc  Uqnore. 
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See  Asrienlture* 

W£IOKT  OF  EVIDENCE. 
See  Eridenoe. 

WEIX8. 
See  Waters  and  Watereourses. 

WHOLESAUB  VENDOR. 

Meaoing  of  "wholesale  vendor."    Commonwealth  v.  Consolidated  Dressed  Beef  Co.  (Pa.),  966. 

WIUPUI.  INJURIES. 
See  Rankniptej. 

WIIXS. 

Attestation-— competency  of  husband  of  devisee  as  witness.    Kaufman  y.  Murray  (Ind.),  832. 

Annotated 
competency  of  wife  of  beneficiary  as  witness.     White  v.  Bower   (Colo.),  835. 

Annotated 

competency  of  wife  of  beneficiary  as  witness.     Appeal  of  Clarke   (Me.),  837. 

Annotated 

competency  of  witness  for  one  purpose  only.     Appeal  of  Clarke    (Me.),  837. 

meaning  of  "credible  witness."     Appeal  of  Clarke    (Me.),  837. 

what  law  governs.     White  v.  Bower    (Colo.),  835. 

Construction — estate  created — life  estate.     Love  v.  Lindstedt    (Ore.),   898. 

"heirs"  as  including  widow.     Tatham's  Estate   (Pa.),  865. 

"heirs" — ^meaning  of  term.     Tevis  v.  Tevis    (Mo.),  865. 

intent  of  testator  as  cardinal  rule.    Smith  v.  Chester  (111.),  925;  Sherlock  v.  Thomp- 
son  (Iowa),  1216. 

provision  held  to  create  trust.     Sherlock  v.  Thompson    (Iowa),  1216, 

repugnancy   of   provisions.     Tevis  v.  Tevis    (Mo.),   865. 


Equitable  election — right  of  widow  to  elect  between  will  and  dower.     Redwine's  Executor 

V.  Redwine   (Ky.),  58. 
Revocation — common-law  rules.     Herzog  v.   Trust  Co.    (Fla.),  201. 
effect  of  marriage  without  issue.     Herzog  v.  Trust  Co.    (Fla.),  201.  Annotated 

See  idso  Exeeutors  and  AdmiMlstrators;  Remainders  and  ReTerslons. 

WIRES. 
See  Eleetrielty. 

WITNESSES. 

Absent  witness — admissibility  of  former  testimony.     Levi  v.   State    (Ind.),  654;   State  ▼. 

Inlow   (Utah),  741. 
Credibility — falsus  in  uni,  falsus  in  omnibus.     People  v.  Becker    (N.  Y.),  600. 
Cross-examination — meaning   of    unambiguous   writing.      Stacy   v.    Dolan    (Vt.),    650. 
Examination — leading   questions.     Thompson   v.   Alexander   City   Cotton   Mills   Co.    (Ala.), 

721;   Harris  v.  State    (Wyo.),  1201. 
Expert  witnesses — qualification — testimony  as  to  therapeutic   value  of  medicine.     Samuels 

V.  United  States    (U.  S.),  711. 
Failure  of   prosecution   to   call   witness   in   criminal   case — presumption.     People   v.   Roach 

(N.  Y.),   410. 
Husband  and  wife — ^admissibility  of  testimony  of  wife  to  nonaccess  of  husband.     Kennedy  v. 

State    (Ark.),    1029.  Annotated 

competency  of  spouse  to  prove  marriage.     Jowett  v.  Wallace    (Me.),  754. 

Impeachment — admissibility    of    declarations    of    witness    showing    bias.      People    v.    Roach 

(N.  Y.),  410. 

necessity  of  foundation.     Denver  v.  Atchison,  etc.  R.  Co.    (Kan.),  1007. 

right  of  party  calling  witness  to  impeach  him.     Carlisle  v.  Norris    (N.  Y.),  429. 

right  of  state  to  impeach  its  own  witness.     State  v.  Inlow   (Utah),  741. 

Number   of   witnesses — limiting   numbers-discretion    of    court.      Samuels   v.   United    States 

(U.  S.),  711. 
Privileged  communications — communication  to  prosecuting  attorney  as  privileged.     People 

V.  Roach    (N.  Y.),  410. 
Unresponsive   answer   of   witness — refusal   to  strike   out.     Stacy   v.   Dolan    (Vt.),  650. 

See  also  DeteetiTes;  ETldenoe;  Mortsases;  Trial;  Wills. 
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WORDS  AND  PHRASES. 

"Act  of  Ood" — meaning  of  term.     Hecbt  v.  Boston  Wharf  Co.   (Ma8B.)>  445. 

Area  way" — meaning  of  term.     State  v.  Armstrong   (Neb.),  654. 

Credible  witness' — meaning  of  term.     Appeal  of  Clarke   (Me.),  837. 

Dealer" — ^meaning  of  term.     Commonwealth  v.  Silverman    (Mass.),  948.  Annotated 

**Dealer" — ^meaning  of  term.    Newport  v.  Wagner  (Ky.),  962.  Annotated 

*'Dealer" — meaning  of  term.     Commonwealth  v.  Consolidated  Dressed  Beef  Co.    (Pa.),  966. 

Annotated 
"Depot" — ^meaning  of  term.     Illinois  Central  R.  Co.  v.  Causey   (Miss.),  1281.      Annotated 
"Duress" — meaning  of  term.     Dorsey  v.  Bryans    (Ga.),  172. 
"Fly  power" — ^meaning  of  term.     Carlisle  v.  Norris   (N.  Y.),  429. 
"Hatch" — meaning  of  term.     State  v.  Armstrong    (Neb.),  554. 

Hatchway" — meaning  of  term.     State  v.  Armstrong   (Neb.),  554. 

Heirs" — ^as  including  widow.     Tatham's  Estate   (Pa.),  855. 
•*Heir8" — meaning  of  term  as  used  in  will.     Tevis  v.  Tevis   (Mo.),  865. 
"Holder"  of  bill  or  note — ^meaning  of  term.     Carter  v.  Butler   (Mo.),  483. 
"Independent  contractor" — meaning  of  term.     Prest-0-Lite  Co.  v.  Skeel    (Ind.>,  474. 

Natural  heirs" — meaning  of  term.    Maynard  ▼.  Henderson  (Ark.),  1167.  Annotated 

Near  beer" — ^meaning  of  term.     Howard  v.  Acme  Brewing  Co.   (Ga.),  91. 

Plant" — ^meaning  of  term.    Wiley  v.  Solvay  Process  Co.   (N.  Y.),  314. 
'* Wholesale  vendor" — meaning  of  term.     Commonwealth  v.  Consolidated  Dressed  Beef  Co. 
(Pa.),  966. 

See  also  Aeeident  laeuraaeei  Attormejei  Exeemtoirj  Derieeei  IdWl  amd  Slaa* 
der;  Names. 
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IN    THIS    VOLUME. 


ABAHDONMEMT  — 
See  Hnsband  and  Wifet 


See  Aetions. 

ABBREVIATIONS  — 
See  Names. 

ABSENCE  — 
See  Deatb. 

ABUTTING  OWNERS  — 
See  Streets  and  Higliwajs. 

ACCIDENT  INSURANCE  — 

Intentional  exertion  as  ''accidental  meajHB" 
of  injury  within  accident  insurance  pol- 
icy, 88. 

Waiver  of  pfovision  in  accident  insurance 
policy  requiring  notice  of  injury  or 
death  to  be  given  within  certain  time, 
114. 

ACCORD  AND  SATISFACTION  — 

Part  payment  with  receipt  in  full  as  satis- 
faction of  liquidated  and  undisputed 
debt,  130. 

ACCOUNTING  — 
See  Guardians. 

ACKNOWLEDGMENT  — 

Evidence  requisite  to  impeach  acknowl- 
edgment, 368. 

ACTIONS  — 

Dissolution  of  corporation  as  abating  ac- 
tion against  it  to  recover  penalty  or  for- 
feiture, 1180. 

Nature  of  action  or  proceeding  for  viola- 
tion of  municipal  ordinance,  330. 

Bee  also  Aseney;  Assault;  Attaeli- 
aeent;  DiTeree;  Xdliel  and  Slander; 


ACT  OF  GOD  — 

Loss  resulting  from  rise  or  fall  of  tide 
due  to  act  of  God,  450. 

ADDITIONAL  INSTRUCTIONS  -* 
See  Instmetlons. 

ADJOINING  lANDOWNERS  — 

Liability  of  landowner  excavating  on 
own  premises  for  resulting  injury  to 
joining  building,  352. 


as 


his 
ad- 


ADMINISTRATOR  — 
See  Exeontors  and  Administrators. 

ADMISSIONS  AND  DECLARATIONS 
See  Dying  Declarations. 


ADMISSION  TO 
See  Attorneys. 


ADUIiTERY  — 

Imputing  adultery  to  man  as  slander,  1044. 
Persons   capable  of  committing  crime  of 
adultery,  703. 

ADVANCEMENTS  — 
See  Exeentors  and  Administrators. 

ADVERSE  POSSESSION  — 

Acquisition  by  adverse  possession  of  title 
to  property  in  hands  of  bailee,  1163. 

What  constitutes  notice  to  i^ailroad  com- 
pany of  adverse  possession  of  its  prop- 
erty, 1274. 

See  also  Prescription. 

ADVICE  OF  COUNSEL  — 
See  Judgments. 

ADVISORY  OPINIONS  — 
See  Conrts. 

AGED  PERSONS  — 
See  Gnardians. 

AGENCY  — 

Illegal  contracts  as  to  compensation  by 
agents  of  vendor  or  vendee,  511. 

Right  of  agent  of  undisclosed  principal  to 
sue  on  contract  made  in  his  own  name, 
454. 

AGRICULTURE  — 

Duty  of  owner  to  destroy  noxious  weeds 
on  his  land,  183. 

ALIMONY  — 

Allowance  of  alimony  in  gross  sum,  248. 
Life  of  decree  for  permanent  alimony,  582. 

ANIMALS  — 

Duty   and   liability   of  master  to   servant 

with  respect  to  animal  furnished  by  him 

to  servant,  309. 
Legal  status  of  cat,  391. 
Liability   as    for   negligence   of   owner    of 

un inclosed  land  for   injury  to  domestic 

animal  straying  thereon,  288. 


1365 


1366 


CITE  THIS  VOL.  ANN.  CAS.  1917A. 


APARTMENT  HOUSES  — 

Le^al  status  of  owner  of  apartment  house, 
256. 

APPARATUS  — 
See  Electricity. 

APPEAX  AND  ERROR  — 

Jurisdiction  of  appellate  court  after  re« 
mand,  284. 

Necessity  of  exception  to  direction  of  ver- 
dict, 849. 

Right  to  and  effect  of  judicial  review  of 
revocation  of  liquor  license,  1024. 

ARE  A  WAYS  — 

See  Streets  and  HigliTFajt. 

ARGUMENT  OF  COUNSEL  — 

Propriety  of  argument  of  counsel  in  per- 
sonal injury  case  asking  jury  what  they 
would  take  for  similar  injury,  1099. 

Restricting  argument  of  counsel  in  crimi- 
nal action  as  constituting  reversible  er- 
ror, 718. 

See  also  Miseondnet  of  Connsel. 

ARREST  — 
Right  of  private  person  to  arrest  another 
for    violation    of    municipal    ordinance 
committed  in  his  presence,  599. 

ASSAULT  — 

What  is  civil  action  for  assault  within 
statutory  limitation  applicable  thereto, 
118. 

ASSIGNMENTS  — 

ABsignability  of  trademarks  and  trade 
names,  260. 

ATTACHMENT  — 

Dissolution  of  attachment  by  death  of  de- 
fendant, 149. 

Rights  of  unregistered  transferee  as 
against  attachment  or  execution  levied 
on  stock,  428. 

ATTESTATION  — 
See  Deeds;  Mortsases;  Wills. 

ATTORNEYS  — 

Admission  to  bar:     validity  of  rule  regu- 
lating admission  to  bar, '  552. 
Advice  of  oounsel  as  ground  for  opening 

default  judgment,  709. 
Compensation:      liability   of   husband   for 

counsel  fees  incurred  by  wife  in  divorce 

action,  689. 
— right  of  attorney  to  recover  for  services 

beneficial  to  person  not  employing  him, 

423. 
— ^validity  of  contract  for  compensation  of 

attorney   made   after   fiduciary    relation 

is  established,  531. 
Disbarment:     pardon  as  affecting  right  to 

disbar  attorney  for  criminal  misconduct, 

1226. 


ATTORNEYS  —  Continued. 

Dismissal  of  action:  right  of  client  to 
dismiss  action  without  attorney's  con- 
sent, 570. 

See  also  Argnment  of  Counsel;  In- 
strnetions;  Judges;  Misoondnet  of 
Counsel. 

AUTOMOBIUBS  — 
See  Motorcycles. 

BAILMENTS  — 

Acquisition  by  adverse  possession  of  title 
to  property  in  hands  of  bailee,  1163. 


Effect  of  discharge  in  bankruptcy  upon 
judgment  for  wilful  and  malicious  in- 
juries to  person  or  property,  212. 


Right  of  drawer  to  stop  payment  of  cer- 
tified check,  947. 

What  constitutes  payment  of  note  at  hank 
where  it  is  made  payable,  508. 

BASTARDY  — 

Admissibility  of  testimony  of  married 
woman  to  prove  nonaccess  of  husband, 
1031. 

Charging  man  with  being  father  of  bas- 
tard as  slander,  3045. 

BENEFICIAI^  ASSOCIATIONS  — 

Construction  of  restriction  in  contract  of 
life  or  benefit  insurance  as  to  travel  by 
or  residence  of  insured,  381. 

Liability  for  inducing  change  of  benefi- 
ciary in  insurance  policy,  473. 


See  Insurance. 

BESTIALITY  — 

Imputing  bestiality  to  man  as  slander, 
1046. 

BIDS  — 

Implied  liability  of  municipality  under 
contract  let  contrary  to  statute  requir- 
ing competitive  bidding,  1263. 

BILLS  AND  NOTES  — 

Jurisdiction  of  action  on  lost  instrument, 
1289. 

Necessity  of  proving,  in  aetion  on  promis- 
sory note,  signattNUB  of  maker  and  in- 
dor'ser,  770. 

Right  of  action  thereon  of  n(»ninal  holder 
of  promissory  note,  490. 

What  constitutes  payment  of  note  at  bank 
where  it  is  made  payable,  508. 

BILLS  OF  SALE  — 

Meaning  of  '*plant"  as  used  in  English 
Bills  of  Sale  Act,  327. 

BLACKLISTING  — 

Legality  of  blacklisting  agreement,  644. 
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BOARDING  HCMMBSS  — 
8«e  Apartmemt  Kouses. 


CHANGE  OF 
See  Nai 


OF    PSOMISE     OF     MAR- 
RIAGE — 

£ffect  of  offer  by  defendant  to  marry  plain- 
tiff on  action  for  breach  of  promise  of 
marriage,  662. 


Broker  buying  or  Belling  for  future  deliv- 
ery as  "dealer,"  952. 

Illegal  contracts  as  to  compensation  by 
agents  of  vendor  or  vendee,  511. 

Power  of  reaUestate  broker  to  make  con- 
tract of  sale,  622. 

BUIIiDING     AND     LOAN     ASSOCIA- 
TIONS— 

Appointment  of  receiver  for  building  and 

loan  association,  827. 
Avoidance  of  building  and  loan  contract 

on  ground  of  fraud,  890. 

BUILDINCW  — 

Liability  of  owner  for  injuries  caused  by 

collapse  of  building,  478. 
See  also  Adjoiaing  Landowners. 

BURDEN  OF  PROOF  — 

Burden  of  proof  as  to  verity  of  certificate 
of  acknowledgment,  369. 

Burden  of  proof  as  to  validity  of  contract 
for  compensation  of  attorney  made  after 
establishment  of  relation,  536. 

BUSINESS  — 
See  Good  WUL 

BUTCHERS  — 

Butcher  as  "dealer,"  952. 

CANVASSERS  — 

Canvasser  as  "dealer,"  953. 

CARRIERS  OF  GOODS  — 

State  regulation  of  carriers  of  goods  as 
interference  with  interstate  commerce, 
973. 

See  also  Intozleatins  Liqnors. 

CARRIERS  OF  LIVE  STOCK  — 

State  regulation  of  carriers  of  live  stock 
as  interference  with  interstate  commerce, 
973. 

CARRIERS  OF  PASSENGERS  — 

Person  buying  and  selling  railroad  tickets 
as  "dealer,"  961. 

Right  of  action  by  passenger  on  motor- 
cycle for  collision  with  motor  truck,  226. 

State  regulation  of  carriers  of  passengers 
as  interference  with  interstate  commerce, 
973. 

CATS  — 

See  Animals. 

CERTIFIED  CBEECKS^ 
See  Checks. 


CHANGE  OF  REGISTRATION  — 
See  Elections. 

CHANGE  OF  VENUE-* 
See  Venne. 

CHARACTER  — 
See  Libel  and  Slander. 

CHATTEL  MORTGAGES  — 

Validity  of  chattel  mortgage  not  recorded 
as  required  by  statute  as  against  person 
taking  conveyance  subsequent  to  actual 
recording,  196. 


Right  of  drawer  to  stop  payment  of  cer* 
tifted  check,  947. 

CHILDREN  — 
See  Infants. 

CIGARS  — 

Manufacturer  of  cigars  as  "dealer,"  953. 

COMMON  LAW  — 
See  Emplojers'  Liability  Acts. 

COMMUNISM  — 
See  Relisions  Societies. 

COMPENSATION  — 
See  Attorneys;  Brokers. 

COMPETITIVE  BIDDING  — 
See  Bids. 

CONSPIRACT  — 
See  Blaeklistins* 

CONSTITUTIONAL  LAW  — 

Corporations:  validity  and  effect  of  stat- 
ute making  stockholder  liable  for  cor- 
porate debts  after  bona  fide  transfer  of 
stock,  109. 

Detectives:  statutory  regulation  of  pri- 
vate detectives,  584. 

Food:  statutory  or  municipal  regulation 
of  meat  dealers,  198. 

Guardians:  validity  of  statute  providing 
for  appointment  of  guardian  for  aged 
person,  874. 

Intoxicating  liquors:  state  regulation  of 
transportation  of  intoxicating  liquors, 
622. 

— validity  of  statute  forbidding  bringing 
of  liquor  into  prohibition  territory,  740. 

Mines  and  minerals:  statutory  r^ulation 
of  sale  of  petroleum  products,  167. 

Motorcycles:  statutory  regulation  of  mo- 
torcycles, 218. 

Karnes:  validity  and  construction  of  stat- 
ute authorizing  change  of  name  by  in- 
dividual, 437. 

Prostitution:  validity  and  construction  of 
statute  making  owner  of  premises  liable 
for  use  thereof  for  purpose  of  prostitu- 
tion, 459. 
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CONSTITUTION AI«   LAW -«  ContliniecL 

Railroads:  state  regulation  of  railroads 
as  interference  with  interstate  com- 
merce, 973. 

Schools:  validity  of  health  regulation  re- 
lating to  school  children,  765. 

Taxation:  validity  and  construction  of 
statute  giving  priority  to  lien  for  taxes, 
1079. 

Trees  and  timber:  validity  and  construc- 
tion of  forestry  legislation,  5. 

CONSTRUCTION  — 
See  Insuranoe. 

CONSTRUCTIVE  NOTICE  — 
See  Recordine  Acts. 

CONTINGENT  REMLAINBER8  — 
See  Remainders  and  ReTersions* 

CONTRACTS  — 

Illegal  contracts  as  to  compensaticm  by 
agents  of  vendor  or  vendee,  611. 

Implied  liability  of  municipality  under 
contract  let  contrary  to  statute  requiring 
competitive  bidding,  1263. 

Statute  regulating  contracts  of  carriers  as 
interference  with  interstate  commerce, 
973. 

Validity  of  contract  for  compensation  of 
attorney  made  after  fiduciary  relation 
is  established,  531. 

See  also  Agency;  RIaeklletinB;  Build- 
ine  And  "Lomn  AisBoeiations;  Corpo- 
rations; Dower;  Homestead;  Mn- 
nicipal  Corporations;  Vendor  and 
Pnreliaser. 

CONTRIBUTORY  NEGLIGENCE  — 

Contributory  negligence  as  affecting  liabil- 
ity of  master  to  servant  with  respect  to 
animal  furnished  by  him  to  servant^ 
314. 

Contributory  negligence  of  adjoining  owner 
as  affecting  liability  of  landowner  excar 
vating  on  his  own  premises,  356. 

Contributory  negligence  of  driver  of  mo- 
torcycle as  affecting  right  to  recover  for 
collision  with  automobile,  222. 

CONVEYANCES  — 

See  Deeds. 

CORPORATIONS  — 

Dissolution:  dissolution  of  attachment  by 
dissolution  of  defendant  corporation, 
159. 

— dissolution  of  corporation  as  abating 
action  against  it  to  recover  penalty  or 
forfeiture,  1180. 

Officers:  authority  of  officer  of  corpora- 
tion to  enter  into  contract  for  purchase 
or  sale  of  real  estate,  482. 

— liability  of  corporate  director  to  corpo- 
ration or  stockholder  for  secret  profits, 
238. 

— ^presumption  that  contract  executed  by 
president  of  corporation  is  authorized  by 
corporation,  360. 


CORPORATIONS  —  ConAimnod. 

Stock  and  stockholders:  rights  ot  unreg- 
istered transferee  as  against  attachment 
or  execution  levied  on  stock,  428. 

— ^validity  and  effect  of  statute  making 
stockholder  liable  for  corporate  debts 
after  bona  fide  transfer  of  stock,  100. 

See  also  Religions  Soeiotioe. 

COUNSEL  — 
See  Attoraejt. 

COURTS  — 

Criminal  jurisdiction  of  state  court  over 

member  of  national  guard,  279. 
Force  and  effect  of  advisory  opinion  by 

appellate  judges,  495. 
Jurisdiction  of  action  on -lost  instnime&t^ 

1289. 
Right   of   individual   to   change   name  as 

resting  in  judicial  discretion,  437. 
See  also  Appeal  and  Error;  latorfoitt- 

iae  I«iqnors. 

CRIMINAX  CONVERSATION  ~ 

Proof  of  marriage  in  action  for  criminal 
convo'sation,  755. 

CRIMINAL  Uk W  — 

Adultery:  persons  capable  of  oommltting 
crime  of  adultery,  703. 

Detectives:  criminal  liability  of  private 
detective,  588. 

Finger  prints:     law  of  finger  prints,  417. 

Homicide:  propriety  of  instruction  as  to 
punishment  imposed  for  various  degrees 
of  homicide,  752. 

Libel  and  slander:  words  Imputing  crim- 
inal immorality  to  man  as  libel  or  slan- 
der, 1043. 

Militia:  criminal  jurisdiction  of  state 
court  over  member  of  national  guard, 
279. 

Prostitution:  validity  and  construction 
of  statute  making  owner  of  premises 
criminally  liable  for  use  thereof  for 
purpose  of  prostitution,  461. 

Trees  and  timber:  criminal  liability  for 
unlawful  cutting  of  timber  on  public 
lands,  18. 

Variance:  effect  of  variance  between  in- 
dictment and  proof  with  respect  to 
suffix  to  name,  1214. 

See  also  Argument  of  Counsel;  At* 
toraeys;  Dyiue  Declarations. 

DAMAGES  — 

Right  to  recover  damages  for  loss  of  use 
in  case  of  injury  to  article  used  for 
pleasure,  127. 


Meaning  of  "deal"  or  "dealer,"  949. 

DEATH  — 

Time  of  death  within  rule  as  to  presump- 
tion of  death  from  absence,  82. 
See  also  Attaolmient. 


DECEDENTS*  ESTATES  — 
See  Exeoutors  and  Adminivtrato: 
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DEDICATiaK  — 

Revocability  of  dedication  of  land  to  pub- 
lic UBe,  1109. 

DEEDS  — 

Competency  of  attesting  witnesB  to  deed 
or  mortgage,  236. 

Validity  of  conveyance  of  interest  of  one 
remainderman  to  another,  520. 

Validity  of  conveyance  of  life  estate,  579. 

Validity  and  effect  of  conveyance  of  home- 
stead without  joinder  or  consent  of  wife, 
71. 

DEFAULTS  — 
See  JudsBieMtt. 

DEFZCIEKCT  — 
See  MortsM^et. 

DEFINITIONS  — 
See  Words  »ad  Pluraaet. 

DEGREES  — 
See  Hen&ielde. 

DELIBERATIONS  — 
See  Jurj. 

DEPOTS  — 

See  Railroads. 

DETECTIVES  — 

Private  detectives,  584. 

DIRECTION  OF  VERDICT  * 
See  Verdict. 

DIRECTORS  — 
See  Corporations. 

DISBARMENT  — 
See  Attorneys. 

DISCHARGE  — 
See  Bankmptej. 

DISMISSAL  AND  NONSOTT  — 

Right  of  client  to  dismiss  action  without 

attorney's  consent,  670. 
Right   to   voluntary   dismissal   of   bill   in 

equity,  1185. 
Voluntary    dismissal   of   bill   for   divorce, 

1197. 

DISQUALIFICATION  — 
See  Jndses. 

DISSOLUTION  — 

See  Attaeliment;  Corporations. 

DIVORCE  — 

Alimony:     allowance  of  alimony  in  gross 

sum,  248. 
— life   of   decree   for   permanent   alimony, 

582. 
Attorney's  fees:     liability  of  husband  for 

counsel  fees  incurred  by  wife  in  divorce 

action,  689. 
DismisBal:     voluntary  dismissal  of  bill  for 

divorce,  1197. 


DIVORCE  —  Continned. 

Homestead:  divorce  as  affecting  right  of 
husband  to  convey  homestead,  77. 

Recrimination:  right  of  recrimination  in 
divorce  action  as  affected  by  compara- 
tive gravity  of  offenses,  177. 

Restoration  of  property:  right  of  divorced 
person  to  bring  independent  action 
against  former  spouse  for  restoration  of 
property,  1243. 

Venue:  change  of  venue  in  divorce  action » 
940. 

DOMINANT  ESTATES  — 
See  Easements. 

DOWER  — 

Right  of  married  woman  to  release  dower 
by  express  contract  with  husband,  48. 

DRAINAGE' 

Meaning  of  "plant"  as  applied  to  sewer 
system,  321. 

DURESS  — 

Threat  of  abandonment  by  spouBe  as  du- 
ress, 174. 

DYING  DECLARATIONS  — 

Admissibility  of  dying  declaration  as  af- 
fected by  malice  or  desire  for  revenge 
on  part  of  declarant,  1247. 

Dying  declaration  as  admissible  only  when 
de£tb.  of  declarant  is  under  inquiry,  612. 

EASEMENTS  — 

Forfeiture  of  easement  for  misuse,  1018. 
Prescriptive    right    of    individual   to   take 

water    from    another's    well    or    spring, 

881. 
Restriction  of  easement  to  use  connected 

with  dominant  estate,  1250. 

ELECTION  — 

See  Employers'  Liability  Aets. 

ELECTIONS  — 

Change  by  voter  of  enrolment  or  r^istra- 
tion,  1278. 

ELECTRICITY  — 

Duty  and  liability  of  one  maintaining  elec- 
tric wires  in  reference  to  children,  895. 

Liability  of  electric  light  company  for  in- 
juries resulting  from  condition  of  inside 
wiring  or  apparatus,  1175. 

Meaning  of  "plant''  as  applied  to  electric 
lighting  system,  321. 

EMPLOYERS'  LIARILITY  ACTS  — 

Meaning  of  "plant*'  as  used  in  emplovers' 
liability  act,  324. 

Necessity  of  election  between  Federal  Em- 
ployers' Liability  Act  and  state  statute 
or  common  law,  1270. 

ENROLMENT  — 
See  Elections, 

EQUITY  ^ 
See  Dismissal  and  Nonsnit. 
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ESTATES  — 
See  Mers«r« 

ESTOPPEL  — 

Delivering  papers  or  documents  to  person 

of     same    name     as     working    estoppel 

against  owner,  562. 
Estoppel  of  husband  in  case  of  conveyance 

of   homestead   without   consent   of   wife, 

78. 

EVIDENCE  — 

Bills  and  notes:  necessity  of  proving,  in 
action  on  promissory  note,  signatures  of 
maker  and  indorser,  770. 

Burden  of  proof:  burden  of  proof  as  to 
validity  of  contract  for  compensation  of 
attorney  made  after  establishment  of  re- 
lation, 536. 

— burden  of  proof  as  to  verity  of  certifi- 
cate of  acknowledgment,  369. 

Criminal  conversation:  proof  of  marriage 
in  action  for  criminal  conversation,  755. 

Detectives:  competency  of  evidence  of  pri- 
vate detective,  589. 

Dying  declarations:  admissibility  of  dying 
declaration  as  affected  by  malice  or  de- 
sire for  revenge  on  part  of  declarant, 
1247. 

*— dying  declaration  as  admissible  only 
when  death  of  declarant  is  under  in- 
quiry, 612. 

Finger  prints  as  evidence,  417. 

Parol  evidence  to  show  falsity  of  certifi- 
cate of  acknowledgment,  373. 

Presumptions:  presumption  from  use  or 
omission  of  suffix  to  name,  1215. 

— presumption  in  favor  of  certificate  of 
acknowledgment,  369. 

— presumption  of  invalidity  of  contract  for 
compensation  of  attorney  made  after  es- 
tablishment of  relation,  535. 

— presumption  that  contract  executed  by 
president  of  corporation  is  authorized 
by  corporation,  360. 

— time  of  death  within  rule  as  to  presump- 
tion of  death  from  absence,  82. 

Weight  and  sufficiency:  evidence  requisite 
to  impeach  acknowledgment,  368. 

— sufficiency  of  proof  to  establish  contents 
of  lost  instrument,  1104. 

— weight  of  evidence  of  private  detective, 
589. 

See  also  Ifflsooiidiiet  of  Oounflel. 

EXCAVATIONS  — 

See  Adjoining  liAndowners* 

EXCEPTIONS  — 
See  Appeal  and  Error. 


EXPI^OSIONS  AND  EXPIiGSrVES  - 

Seller  of  powder  as  "dealer/*  961. 


EXECUTIONS  — 

Rights  of  unregistered  transferee  as 
against  attachment  or  execution  levied 
on  stock,  428. 

EXECUTORS       AND       ADMINISTRA- 
TORS— 

Right  of  executor  or  administrator  to  re- 
cover from  estate  advancement  made  to 
member  of  decedent's  family,  134. 


Farmer  as  "dealer,"  961. 

FINGER  PRINTS  — 

Law^  of  finger  prints,  417. 

FIRES  — 

Liability  of  innkeeper  to  guest  for  injuries 
sustained  by  latter  in  fire,  143. 

FOOB  AND  DRUGS  — 

Statutory  or  municipal  regulation  of  meat 

dealers,  198. 
See  also  Bntoliers;  Milk;  Oleonutfsa- 


FORESTRY  — 

See  Trees  and  Timber. 

FORFEITURES  — 

Dissolution  of  corporation  as  abating  ac- 
tion against  it  to  recover  penalty  or 
forfeiture,  1180. 

Validity  and  construction  of  statute  sub- 
jecting owner  of  premises  to  forfeiture 
for  use  thereof  for  purpose  of  prostitu- 
tion, 459. 

See  also  Easements. 

FORNICATION  — 

Imputing  fornication  to  man  as  slander, 
1044. 

FRAUD  — 

Avoidance  of  building  and  loan  contract 
on  ground  of  fraud,  890. 

Jurisdiction  of  appellate  court  after  re- 
mand where  decision  is  obtained  bv 
fraud,  286. 

Record  of  instrument  as  constructive  no- 
tice of  fraud,  267. 

FRAUDS,  STATUTE  OF. 

Necessity  that  broker  have  written  author- 
ity to  enter  into  contract  of  sale,  524. 

GIFTS  — 

Validity  of  gifts  made  on  Sunday,  424. 

GOOD  WTLL  — 

Sale  of  business  as  passing  good  will  with- 
out mention  thereof,  1015. 

GRAIN  — 

Seller  of  grain  as  "dealer/'  953. 

GUARDIANS  — 

I4tp8e  of  time  as  affecting  right  to  open 
guardian's   account   or   settlement,    64S. 

Power  of  guardian  to  lease  ward's  real 
estate,  1256. 

Validity  of  statute  providing  for  appoint- 
ment of  guardian  for  aged  person,  874. 

GUESTS  — 
See  Innkeepers. 
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HAWKERS  AND  PSDDLERB  — 
See  Peddlers. 


Seller  of  hay  as  ''dealer/'  953. 


Validity  of  health  regulation  relating  to 
school  children,  765. 


See  Natural  Heirs;  Remainders  and 
Reversions. 

HOMESTEAD  — 
Validity  and  effect  of  alienation  or  incum- 
brance of  homestead  without  joinder  or 
consent  of  wife,  71. 

HOMICIDE  — 

Propriety  of  instruction  as  to  punishment 
imposed  for  various  degrees  of  homicide, 
752. 

See  also  Dyins  Declarations. 


See  Apartment  Honses. 

HOURS  OF  UkBOR  — 
See  Labor  I«aws. 


HUSBAND  AND  WIFE  — 

Attorney's  fees:     liability  of  husband  for 

counsel  fees  incurred  by  wife  in  divorce 

action,  689. 
Criminal  conversation:     proof  of  marriage 

in  action  for  criminal  conversation,  755. 
Duress :     threat  of  abandonment  by  spouse 

as  duress,  174. 
Restoration  of  property:    right  of  divorced 

person     to     bring     independent     action 

against  former  spouse  for  restoration  of 

property,  1243. 
Witnesses:     admissibility  of  testimony  of 

married   woman   to  prove  nonaccess  of 

husband,  1031. 
—competency,  as  attesting  witness  to  will,- 

of  husband  or  wife  of  ^neficiary,  833. 
See  also  Dower;  Homestead. 

lOE  — 

Manufacturer  of  ice  as  ''dealer,"  053. 

ILLEGAL  CONTRACTS  — 

Ill^al    contracts    as   to   compensation   by 

agents  of  vendor  or  vendee,  511. 
Validity  of  contract  for  compensation  of 

attorney  made  after  fiduciary  relation  is 

established,  531. 
See  also  BlaeklistinB;  Dower;  Home* 

stead. 

ILLEGITIMACY  — 
See  Legitimacy. 

IMMORAL  CONDUCT  — 
See  Libel  and  Slander. 


IMPLIED  CONTRACTS  — 
See    Attorneys;   Good   Will;   Mnniei- 
pal  Corporations. 

IMPROVEMENTS  — 

Validity   of   contract  for   improvement  of 
homestead  without  joinder  of  wife,  76. 

INCEST  — 

Imputing  incest  to  man  as  slander,  1046. 

INCOME  TAXES  — 
See  Taxation. 


INDEPI3n>ENT  CONTRACTORS* 

Effect  of  employment  of  independent  con- 
tractor on  liability  of  landownier  exca- 
vating on  his  own  premises,  356. 

INDORSER8  — 

See  Hills  and  Notes  — 

INFANTS  — 

Duty  and  liability  of  one  maintaining  elec- 
tric wires  in  reference  to  children,  895. 

Right  of  executor  or  administrator  to 
charge  estate  for  advancements  made  for 
benefit  of  infant,  138. 


See  AoknoTFledgment -• 


Liability  of  innkeeper  to  guest  for  inju- 
ries sustained  by  latter  in  fire,  143. 
See  also  Apartment  Honses. 

INSANITY  — 

Insanity  of  wife  as  affecting  right  of  hus- 
band to  convey  homestead,  78. 

INSIDE  WIRING  — 
See  Eleotriolty. 

INSTRUCTIONS  — 

Necessity  that  further  instructions  request- 
ed by*  jury  be  given  in  open  court,  399. 

Necessity  that  further  instructions  to  jury^ 
after  retirement,  be  given  in  presence  or 
with  consent  of  counsel,  409. 

Negative  pregnant  in  instruction,  676. 

See  also  Homieide. 

INSURARIiE  INTEREST  — 
See  Insnranee. 

INSURANCE  — 

Accident  insurance:  intentional  exertion 
as  "accidental  means''  of  injury  within 
accident  insurance  policy,  88. 

— waiver  of  provision  in  accident  insur- 
ance policy  requiring  notice  of  injury 
or  death  to  be  given  within  certain  time, 
114. 

Beneficiaries:  liability  for  inducing 
change  of  beneficiary  in  insurance  policv, 
473. 

Benefit  insurance:  construction  of  restric- 
tion in  contract  of  benefit  insurance  as 
to  travel  by  or  residence  of  insuriKi,  381. 

Life  insurance:  construction  of  restric- 
tion in  contract  of  life  insurance  as  to 
travel  by  or  residence  of  insured,  381 
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INSURANCE  —  Continued. 

Life  insurance:  right  of  insurance  bene- 
ficiary having  no  insurable  interest  in 
life  of  insured  to  keep  contract  alive  for 
his  own  benefit,  1085. 

Subrogation:  right  of  subrogation  of  in- 
surer as  affected  by  release  by  insured 
of  person  causing  loss,  1298. 

INTENTIONAL  EXERTION  — 
See  Aocident  Insurance. 

INTERSTATE   COMMERCE  — 

State  regulation  of  railroads  as  interfer- 
ence with  interstate  commerce,  973. 

INTOXICATING  LIQUORS  — 

Person  engaged  in  liquor  traffic  as  "dealer/' 
955. 

Regulation  of  alcoholic,  spirituous,  malt 
or  vinous  liquor  as  including  or  exclud- 
ing nonintoxicating  liquor,  94. 

Eight  to  and  effect  of  judicial  review  of 
revocation  of  liquor  license,  1024. 

State  regulation  of  transportation  of  in- 
toxicating liquors,  622. 

Validity  of  statute  forbiddii^  bringing  of 
liquor  into  prohibition  territory,  740. 

JR.— 

See  Names. 

JUDGES  — 

Disqualification  of  judge  by  interest  In 
legal  question  involved  in  litigation, 
1068. 

Disqualification  of  judge  to  review  his  own 
acts,  840. 

Necessity  as  justifying. action  by  disquali- 
fied judge  or  officer  exercising  judicial 
power,  1061. 

Participation  as  or  relationship  to  counsel 
in  action  as  disqualifying  judge,  1231. 

See  also  Conrts;  Jnry. 

JUDGMENTS  — 

Advice  of  counsel  as  ground  for  opening 

default  judgment,  709. 
Voluntary  dismissal  of  bill  for  divorce  as 

res  judicata,  1201. 
See  also  Alimony;  Bankmptoj. 

JUNK  — 

Purchaser  and  seller  of  junk  as  ''dealer," 
954. 

JURISDICTION  — 

See  Appeal  and  Error;  Courts* 

JURY  — 

Private  communication  by  trial  judge  with 
jury  during  deliberations  as  ground  for 
new  trial,  403. 

See  also  Instmctions;  Miscondnet  of 

COVBSOI* 

LABOR  IUI.W8  — 

Statute  regulating  hours  of  service  of  rail- 
road employees  as  interference  with  in- 
terstate commerce,  981. 


IiANDI^ORD  AND  TENANT  — 

Power   of  guardian   to   lease  ward's  real 

estate,  1256. 
Validity   of    lease   of    homestead    without 

joinder  of  wife,  76. 
See  also  Apartment  Honses. 

LAPSE  OF  TIME  — 
See  Guardians. 

LAW  EXAMINERS  — 
See  Attorneys, 

LEASES  — 
See  Landlord  and  Tenant. 

LEGITIMACY  — 

Admissibility  of  testimony  of  married 
woman  to  prove  nonaccess  of  husband, 
1031. 

LIREL  AND  SLANDER  — 

Right  to  maintain  separate  actions  for 
separate  statements  of  same  libel  or 
slander  by  same  person,  250. 

Statement  with  respect  to  character  of  do- 
mestic servant  as  privileged,  342. 

Words  imputing  immoral  conduct  to  man 
as  actionable  libel  or  slander,  1043. 

LICENSES  — 

Validity  of  statute  licensing  private  detec- 
tives, 584. 
See  also  Intozieatine  Llqnors. 

LIENS  — 
See  Taxation. 

LIFE  ESTATES  — 

Merger  of  estates  where  life  tenant  is  also 

trustee  of  property,  1221. 
Validity  of  conveyance  of  life  estate,  579. 
See  also  Remainders  and  RoTorsions. 

LIFE  INSURANCE  — 

Construction  of  restriction  in  contract  of 
life  or  benefit  insurance  as  to  travel  by 
or  residence  of  insured,  381. 

Right  of  insuranoe  beneficiary  having  no 
insurable  interest  in  life  of  insured  to 
keep  contract  alive  for  his  own  benefit, 
1086. 

LIMITATION  OF  ACTIONS  — 

Record  of  instrument  as  constructive  no- 
tice of  fraud,  267. 

Running  of  statute  of  limitations  against 
action  to  quiet  title,  661. 

What  is  civil  action  for  assault  within 
statutory  limitation  applicable  thereto, 
118. 

LIQUIDATED  CLAIMS  — 
See  Aeeord  and  Satisfaetioa* 

LIQUORS  — 
See  IntonicatinB  Liqnors. 

LIVE  STOCK  — 

Person  buying  and  selling  live  stock  as 
"dealer,"  958. 
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LCMT  IHSTaniBNTS  — 

Jurisdiction  of  action,  on  lost  instrument, 

1289. 
Sufficiency  of  proof   to  establish  contents 

of  lost  instrument,  1104. 

LUMBER  — 

Person    buying    and    selling    lomber    aa 
'dealer/'  »68. 


Person  selling  milk  as  "dealer/'  959. 


if^ 


MALICE  * 
See  J^yiMg  De«lmttitlom«« 

MALICIOUS  INJURIES  — 
See  Bankruptcy. 

MANUFACTURERS  * 

Manufacturer  as  '^dealer/'  958. 
Meaning  of  "plant"  as  applied  to  manufac* 
turing  establishment,  320. 

MARRIAGE  — 

Effect  of  offer  by  defendant  to  marry  plain- 
tiff on  action  for  breach  of  promise  of 
marriage,  652. 

Effect  on  will  of  marriage  of  testator  with- 
out issue,  203. 

Proof  of  marriage  in  adtion  for  criminal 
conversation,  755. 

MASTER  AND  SERVANT  — 

Animals:  duty  and  liability  of  master  to 
servant  with  respect  to  animal  furnished 
by  him  to  servant,  309. 

Blacklisting:  legality  of  blacklisting 
agreement,  644. 

Charaeter:  statement  with  respect  to 
character  of  domestic  servant  as  privi- 
leged, 342. 

Employers'  liability  acts:  meaning  of 
"plant"  as  used  in  employers'  liability 
act,  324. 

— necessity  of  election  between  federal 
employers'  liability  act  and  state  stat- 
ute or  common  law,  1270. 

^Railroads:  running  train  on  wrong  or  un- 
usual track  as  negligence,  936. 

Workmen's  compensation  acts:  meaning 
of  "plant"  as  used  in  workmen's  com- 
pensation act,  323. 

See  also  Labor  Laws. 

MEAT  — 

See  Food  and  Drugs. 

MECHANICS'  UENS  — 

Meaning  of  "plant"  as  used  in  mechanic's 
lien  law,  328. 

MERCANTILE  BUSINESS  ^ 

Meaning  of  "plant"  as  applied  to  mercan- 
tile business,  320. 


Merger  of  estates  where  life  tenant  is  also 
trustee  of  property,  1221. 

MILITIA  — 

Criminal  jurisdiction  of  state  court  over 
member  of  national  guard,  279. 


AND  MINERALS  — 

Person  selling  oil  as  "dealer,"  959. 
Protection  of  timber  on  mineral  lands,  12. 
Statutory  regulation  of  sale  of  petroleum 
products,  167. 

MISCONDUCT  OF  COUNSEL  — 

Conduct  of  counsel  in  getting  inadmissible 
evidence  before  jury  as  ground  for  new 
trial,  441. 

See  also  Argument  of  CounseL 

BnSUSER  — 
See  Easements. 

MONOPOLIES  — 

See  Blaeklistins* 

MORTGAGES.*- 

Competency  of  attesting  witness  to  deed  or 
mortgage,  235. 

Personal  liability  for  deficiency  of  person 
procuring  mortgage  to  be  given  or  as- 
sumed in  name  of  another,  687. 

Validity  and  effect  of  mortgage  of  home- 
stead without  joinder  or  consent  of  wife, 
71. 

MOTORCYCLES  — 

The  law  of  motorcycles,  218. 

MOTOR  VEHICLES  * 
See  Anton&oblles;  Motor eyeles. 

MUNICIPAL    CORPORATIONS  — 

Contracts:  implied  liability  of  municipal- 
ity under  contract  let  ccmtrary  to  stat- 
ute requiring  competitive  bidding,  1263. 

Detectives:  municipal  regulation  of  pri- 
vate detectives,  584. 

Fpod:  statutory  or  municipal  regulation 
of  meat  dealers,  198. 

Ordinances:  nature  of  action  or  proceed- 
ing for  violation  of  municipal  ordinance, 
330. 

■—right  of  private  person  to  arrest  another 
for  violation  of  municipal  ordinance  com- 
mitted in  his  presence,  599. 

Streets:  liability  as  for  negligence  of  per- 
son obstructing  highway  under  statu- 
tory or  municipal  authority,  1003. 

NAMES* 

Delivering  papers  or  documents  to  person 
of  same  name  as  working  estoppel 
against  owner,  562. 

Effect  of  use  of  "Sr."  or  **Jr.*'  in  connec- 
tion with  name,  1211. 

Validity  and  construction  of  statute  au- 
thorizing change  of  name  by  individual, 
437. 

See  also  Trademarks  amd  Trade 
Names. 

NATIONAL  FOREST  RESERVES  — 
See  Trees  and  Timber. 
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NATUBAL  HEIRS  * 

Meaning  of  term  "natural  heirs/'  1159. 

NECESSITY  — 
See  Judges. 

NEGATIVE  PREGNANT  — 
See  Pleading. 

NEGLIGENCE  * 

Adjoining  landowners:  liability  of  land- 
owner excavating  on  his  own  premises 
for  resulting  injury  to  adjoining  build- 
ing, 352. 

Agriculture:  duty  of  owner  to  destroy 
noxious  'weeds  on  his  land,  183. 

Animals:  liability  as  for  negligence  of 
owner  of  uninclosed  land  for  injury  to 
domestic  animal   straying  thereon,  288. 

— ^liability  for  injuries  to  or  by  cat,  391, 

Buildings:  liability  of  owner  for  injuries 
caused  by  collapse  of  building,  478. 

Detectives:  civil  liability  of  private  de- 
tective or  his  employer,  584. 

Electricity:  duty  and  liability  of  one 
maintaining  electric  wires  in  reference 
to  children,  895. 

— liability  of  electric  liglit  company  for 
injuries  resulting  from  condition  of  in- 
side wiring  or  apparatus,  1175. 

Innkeepers:  liability  of  innkeeper  to 
guest  for  injuries  sustained  by  latter  in 
fire,  143. 

Master  and  servant:  duty  and  liability 
of  master  to  servant  with  respect  to  ani- 
mal furnished  by  him  to  servant,  309. 

— ^meaning  of  "plant"  as  used  in  employ- 
ers' liability  act,  324. 

— ^meaning  of  "plant"  as  used  in  work- 
men's compensation  act,  323. 

— ^necessity  of  election  between  federal 
employers'  liability  act  and  state  stat- 
ute or  common  law,  1270. 

Motorcycles:  liability  for  negligent  oper- 
ation of  motorcycle,  218. 

Railroads:  running  train  on  wrong  or  un- 
usual track  as  negligence,  936. 

Streets  and  highways:  liability  as  for 
negligence  of  person  obstructing  high- 
way under  statutory  or  municipal  au- 
thority, 1003. 

See  also  Aet  of  God;  Arffnment  of 
Counsel;  Bankmptey;  Damases^ 
SnbroKation. 

NEW  TRIAL  — 
See  Jury;  Miseondnet  of  ConnseL 

NOMINAL  HOLDERS  — 

See  Bills  and  Notes. 

NONACCESS  — 

See  Husband  and  Wife. 

NONINTOXICATING  LIQUORS  — 
See  IntozieatinK  liquors. 


NOTICE  —  -  ^^  -^ 

See  Aeeident  Insurance';  Adverse  Pos- 
session; Recording  Aets;  Taxatioa* 

NOXIOUS  WEEDS  — 
See  Asri<^vlture. 

OBSTRUCTIONS  * 
See  Streets  and  Higbways. 

OFFICERS  * 
See  Corporations;  PnlOie  Ofteon* 

OIL* 
See  Mines  and  Minerals. 


as   "dealer^ 


>r 


OLEOMARGARIN  — 

Person   selling   oleomargarin 
959. 

OPENING  JUDGMENTS  — 
See  Judgments. 

OPINIONS  — 

See  Courts. 


ORDINANCES  — 
See  Municipal  Corporations. 

OWNERS  OF  PREMISES  — 

Liability  of  pwner  for  injuries  caused  by 
collapse  of  building,  478. 

Validity  and  construction  of  statute  mak- 
ing owner  of  premises  liable  for  use 
thereof  for  purpose  of  prostitution,  459. 

See  also  Adjoining  Landowners. 

PARDONS  — 

Pardon  as  aflfecting  right  to  disbar  attor- 
ney for  criminal  misconduct,  1226. 

PAROL  EVIDENCE  — 

Parol  evidence  to  show  falsity  of  certifi- 
cate of  acknowledgment,  373. 

PARTIES  TO  ACTIONS- 

Right  of  action  thereon  of  nominal  holder 
of  promissory  note,  490. 

PART  PAYMENT  — 
See  Aeeord  and  Satisf  aetiom. 

PAWNBROKERS  — 

Pawnbroker  as  "dealer,"  960. 


What  constitutes  payment  of  note  at  bank 

where  it  is  made  payable,  608. 
See  also  Cheeks. 

PEDDLERS  — 

Peddler  as  "dealer,"  953. 

PENALTIES- 

Dissolution  of  corporation  as  abating  ac- 
tion against  it  to  recover  penalty  or 
forfeiture,  1180. 

Validity  and  construction  of  statute  im- 
posing penalty  on  owner  of  premises  for 
use  thereof  for  purpose  of  prostitution, 
459. 
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PENNY  ARCADES  * 
See  Theaters  amd 


PERSONAX  INJURIES  — 
See  Arcument  of  Connsel. 

PERSONAL  PROPERTY  — 
See  Damages. 

PETROLEUM  — 

See  Mines  and  Minerals. 

PHYSICAL  EXAMINATION  — 

Validity   of  health   regulation  relating  to 
scliool  children,  765. 

PLANT  — 

Meaning  of  "plant"  as  used  with  reference 
to  buainess,  317. 

PLEADING  * 

Negative  pregnant,  668. 


See  Damages. 


Plumber  as  "dealer,"  960. 

POLICE  RECORDS  — 

Finger  print  as  part  of  police  record,  418. 

POWDER  » 

See  Explosions  and  Ezplosives. 

PRESCRIPTION  — 

FrescriptiTe  right  of  individual  to  take 
water  from  another's  well  or  spring,  881. 

PRESIDENT  — 
See  Corporations. 

PRESUMPTIONS  * 

Presumption  from  use  or  omission  of  suffix 
to  name,  1215. 

Presumption  in  favor  of  certificate  of  ac- 
knowledgment, 369. 

Presumption  of  invalidity  of  contract  for 
compensation  made  after  establisliment 
of  relation,  535. 

Presumption  that  contract  executed  by 
president  of  corporation  is  authorized 
by  corporation,  360. 

Time  of  death  within  rule  as  to  presump- 
tion of  death  from  absence,  82. 

PRINCIPAL  AND  AGENT  — 
See  Ageney. 

PRIVACY,  RIGHT  OF  — 

Finger  print  as  part  of  police  record,  418. 

PRIVATE  DETECTIVES  -> 
See  DeteotiTes. 

PRIVILEGED  COMMUNICATIONS  — 
See  libel  and  Slander. 

PROFITS  — 

See  Corporations. 


PROHIBITION  — 
See  Intozieatine  Liquors* 

PROMISSORY  NOTES 

See  Bills  and  Notes. 

PROSTITUTION  — 

Validity  and  construction  of  statute  mak- 
ing owner  of  premises  liable  for  use 
thereof  for  purpose  of  prostitution,  459. 

PUBLIC  LANDS  — 

Protection  of  timber  on  public  lands,  5. 

PUBLIC  OFFICERS  — 

Private  detective  as  public  officer,  684. 
See  also  Judges. 

PUBLIC  SERVICE  COMMISSIONS  — 

Statute  creating  board  to  regulate  rail- 
roads as  interference  with  interstate 
commerce,  075. 

PUBLIC  SERVICE  CORPORATIONS  — 

Statute  regulating  railroads  as  interference 
with  interstate  commerce,  973. 

QUIETING  TITLE  — 

Running  of  statute  of  limitations  against 
action  to  quiet  title,  661. 

RAILROADS  * 

Adverse  possession:  what  constitutes  no- 
tice to  railroad  company  of  adverse  pos- 
session of  its  property,  1274. 

"Depot:"    legal  meaning  of  "depot,"  1283. 

Interstate  commerce:  state  regulation  of 
railroads  as  interference  with  interstate 
commerce,  973. 

Negligence:  right  of  action  by  driver  of 
motorcycle  for  collision  with  train,  224. 

— running  train  on  wrong  or  unusual 
track  as  negligence,  936. 

"Plant"  as  including  rolling  stock  of  rail- 
road, 321. 

Tickets:  person  buying  and  selling  rail- 
road tickets  as  "dealer,"  961. 

Trees  and  timber:  rights  of  railroad  com- 
pany with  respect  to  timber  on  public 
lands,  10. 

RATES* 

Statute  regulating  railroad  rates  as  inter- 
ference with  interstate  commerce,  992. 

REAL  ESTATE  BROKERS  — 
See  Brokers. 

REAL  PROPERTY  — 

Meaning  of  "plant"  as  used  with  reference 

to  real  estate,  321. 
What  constitutes  real  estate  "dealer,"  961. 

RECEIPTS  * 

See  Aecord  and  Satisfaction. 

RECEIVERS  - 

Appointment  of  receiver  for  building  and 
loan  association,  327. 
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RECORDING  ACTS  -* 

Record  of  iDstriuiient  a£  constructive  no- 
tice of  fraud,  267. 
See  also  Chattel  Morteases* 

RECRimNATION  — 
See  IHToree. 

REDEMPTION  — 
See  Taxation. 

REGISTRATION  — 
See  Eleotloiui. 

REHEARING  — 

Jurisdiction  of  appellate  court  to  grant 
rehearing  after  remand^  285. 

RELATIONSHIP  — 
See  Jndffefl. 

RELEASE  AND  DISCHARGE  — 

Right  of  subrogation  of  insurer  as  affected 
by  release  by  insured  of  person  causing 
loss,  1298. 

See  also  Dower. 

RELIGIOUS  SOCIETIES  — 

Communistic  society  or  corporation  as  con> 
trary  to  public  policy,  468. 

REMAINDERS  AND  REVERSIONS  — 

Destruction  of  contingent  remainder  to  un- 
born person,  902. 

Remainder  to  heirs  of  testator  as  vested 
or  contingNit,  859. 

Validity  of  conveyance  of  interest  of  one 
remainderman  to  another,  520. 

See  also  Life  Efltatea. 


FD  — 
See  Appeal  and  Error. 

RESCISSION,    CANCELLATION    AND 
REFORMATION  — 

Avoidance  of  building  and  loan  contract  on 
ground  of  fraud,  890. 

RESIDENCE  * 
See  Insurance. 

RES  JUDICATA  — 

Voluntary  dismissal  of  bill  for  divorce  as 
res  judicata,  1201. 

RESTORATION  OF  PROPERTY  — 
See  DiTorea. 

REVENGE  * 

See  Dying  Declarationa* 

REVOCATION  * 
See  Dedication;  Intozieatins  Liqnors; 
Wills. 

RIGHT  OF  PRTVACT  — 
See  PriTaey,  Riglit  of. 

RULES  AND  REGULATIONS  — 
See  Attorney*. 


SATISFACTION  ^ 
See  Aeoord  and  Satisfaction. 

SCHOOLS  — 

Validity  of  health  regulation  relating  to 
school  children,  765. 

SECOND-HAND  GOODS  — 

What      constitutes      second-hand      goods 
^dealer,"  961. 


«. 


SECRET  PROFITS  — 
See  Corporations* 

SECURITIES  — 
See  Guardians* 

SENTENCE  AND  PUNISHMENT  — 

Propriety  of  instruction  as  to  punishment 
imposed  for  various  degrees  ol  homicide, 
762. 

SEPARATION  — 

Separation  as  affecting  right  of  husband 
to  convey  homestead,  77. 


SEPARATION  OF  RACES  — 

Statute  requiring  separate  accommodation 
for  vrhite  and  colored  passengers  as  in- 
terference with  interstate  commerce,  983. 

SETTLEMENT  * 
See   Guardians. 

SEWERS  * 
See  Drainage. 

SIDEWALKS  * 
See  Streets  and  Highways. 

SIGNATURES  — 
See  Bills  and  Notes. 

SOCIETIES  AND  CLUBS  — 
See  Belisious  Societies. 

SODOMY  — 

Imputing  sodomy  to  man  as  slander,  1045. 

8R.* 
See  Names. 

STARE  DECISIS  * 

Force   and  effect  of   advisory  <^lnion   bj 
appellate  judge,  495. 

STATE  COURTS  — 
See  Courts. 

STATE  FOREST  RESERVES  — 
See  Trees  and  Timber. 

STATE  STATUTES  — 
See  Employers*  Liability  Acts. 

STATUTE  OF  FRAUDS  — 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS  — 
See  Limitation  of  Aotioi 
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STATUTES  — 
See  Employem'  Liability  Aets. 

STOCK  AHB  STOCKHOI.DERS  * 

Rights  of  unregistered  transferee  as 
against  attachment  or  execution  levied 
on  stock,  428. 

Validity  and  effect  of  statute  making 
Btockholder  liable  for  corporate  debts 
after  bona  fide  transfer  of  stock,  109. 

STOCKBROKERS  * 
See  Brokers. 

STOPPIirO  PAYMENT  — 

See  Checks. 

STRAW  — 

Seller  of  straw  as  ''dealer/'  953. 

STREET  RAILWAYS  — 

Right  of  action  by  driver  of  motorcycle 
for  collision  with  trolley  car,  224. 

STREETS   AND   HIOH^KTAYS  — 

Liability  as  for  negligence  of  person  ob- 
structing highway  under  statutory  or 
municipal  authority,  1003. 

Right  of  abutting  owner  to  use  sidewalk 
for  areaways  and  the  like,  558. 

StTBROGATION  — 

Right  of  subrogation  of  insurer  as  affected 
by  release  by  insured  of  person  causing 
loss,  1298. 

SUFFICIENCY  OF  EVIDENCE  — 
See  Evidenee. 

SUNDAYS  AND  HOLIDAYS  — 

Validity  of  gift  made  on  Sunday,  424. 

TAXATION  — 

Meaning  of  "plant"  as  used  in  English 
Income  Tax  Act,  322. 

Sufficiency  of  notice  to  redeem  from  tax 
sale  with  respect  to  statement  as  to  ex- 
piration of  time  to  redeem,  243. 

Validity  and  construction  of  statute  giving 
priority  to  lien  for  taxes,  1079. 

THEATERS  AND  AMUSEMENTS  — 

Operator  of  penny  arcade  as  "dealer,"  960. 

TICKETS  AND  FARES  — 

Person  buying  and  selling  railroad  tickets 

as  "dealer,"  961. 
Statute    regulating    railroad    tickets    and 

scalping  as  interference  with   interstate 

commerce,  997. 

TIDE  — 

Loss  resulting  from  rise  or  fall  of  tide  as 
due  to  act  of  God,  450. 

TIMBER  — 
See  Trees  and  Timber. 

TIBIE  — 
See  Death. 

Ann.  Cas.  1917A. — 87. 


TIBIE  FOR   ARGUMENT  ~ 
See  Argument  of  Comasel* 

TOBACCO  — 

Seller  of  tobacco  as  "dealer,"  958. 

TORTFASOR8  — 
See  Subrosation* 

TRADEMARKS  AND  TRADE  NAMES 

Assignability  of  trademarks  and  trade 
names,  260. 

TRANSPORTATION  — 
See  IntozioatiaK  Liqnora* 

TRAVEL  — 
See  Insurance. 

TREES  AND  TIMBER  — 

Validity  and  construction  of  forestry  leg- 
islation, 5. 

TRIAL  — 

See  Argument  of  Counsel:  Instruc- 
tions; Jury;  Miseonduet  of  Counsel; 
Venue. 

TRUSTS  AND  TRUSTEES  — 

Merger  of  estates  where  life  tenant  is  also 
trustee  of  property,  1221. 

UNDISCLOSED  PRINCIPAL  — 
See  Ageney. 

UNREGISTERED  TRANSFERS  — 
See  Stook  and  Stoelcliolders. 

USE  OF  PROPERTY  — 
See  Damages. 

VALUE* 
See  Damages. 

VARIANCE  — 

Effect  of  variance  between  indictment  and 
proof  with  respect  to  suffix  to  name, 
1214. 

VEHICLES  — 

See  Automobiles;  Motoreyeles;  Wag- 
ons. 

VENDOR  AND  PURCHASER  * 

Autliority  of  officer  of  corporation  to  enter 
into  contract  for  purchase  or  sale  of 
real  estate,  482. 

Power  of  real-estate  broker  to  make  con- 
tract of  sale,  522. 

Validity  of  contract  to  convey  homestead 
without  joinder  of  wife,  76. 

See  also  Dedication. 

VENUE  — 

Change  of  venue  in  divorce  action,  940. 

VERDICT  — 

Necessity  of  exception  to  direction  of  ver- 
dict, 849. 
Negative  pregnant  in  verdict,  676. 
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VESTED  REMAINDERS  — 

See  Remainders  and  Rerersions* 

VOTES  — 

See  Elections. 

IXTAGOKS  — 

Right  of   action   by   driver  of  motorcycle 
for  collision  with  wagon,  223. 

WAIVER  — 

See  Accident  Insnranoe. 


"WAR  — 

See  BfiUtia. 

/■ 

IVATERS  AND  WATERCOURSES  — 

Loss  resulting  from  rise  or  fall  of  tide  as 

due  to  act  of  God,  450. 
Prescriptive   right   of   individual   to   take 

water  from  another's  well  or  spring,  881. 

IVATERWORKS  AND  WATER  COM- 
PANIES ^ 

Meaning  of  "plant"   as  applied  to  water 
system,  321. 

txteeAs  — 

See  AsrionltiiTe, 

IVEIGHT  OF  EVIDENCE  — 
See  Evidence. 


WILFUL  INJURIES  — 
See  Rankniptey. 

WIIXS  — 

Competency,  as  attesting  witness  to  will, 
of  husband  of  beneficiary,  833. 

Effect  on  will  of  marriage  of  testator  with- 
out issue,  203. 

See  also  Ezecntors  and  Adndnistm- 
tors;  Renudnders  and  RoTersioi 


See  Electricity. 

WITNESSES  — 

Admissibility    of    testimcxiy     of    married 

woman  to  prove  nonaccess  of  husband, 

1031. 
Competency,  as  attesting  witness  to  will, 

of  husband  or  wife  of  beneficiary,  833. 
Competency  of  witnesses  on  issue  of  verity 

of  acknowledgment,  372. 
See  also  Deeds;  Mortgases* 

WORDS  AND  PHRASES  * 

"Dealer:"    meaning  of  "deal"  or  "dealer," 

949. 
"Depot:"     legal  meaning  of  "depot,"  1283. 
"Natural  heirs:"    meaning  of  term  "natu* 

ral  heirs,"  1159. 
"Plant:"    meaning  of  "plant"  as  used  with 

reference  to  business,  317. 
See  also  Accident  Insnranee;  Naa 


See  Waters  and  Watereonrsos. 


WORKMEN'S  COMPENSATION  ACTS 

Meaning  of  "plant"  as  used  in  workmen'^ 
compensation  act,  323. 
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